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IN THE

Supreme Court of Appeals
of Virginia
At Wytheville
June Term, 1927
CHARLES F. HAGAN, TRUSTEE
VS.

RICHMOiJD TRUST COMPAi^Y, INC., ET AL.

From the Circuit Court of Wise County, Virginia

"The Briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed records
along with which they are to be bound, in accordance with
the Act of Assembly approved March 16, 190.3; and the
Clei^ks of this Court are directed not to receive or file a

Brief not conforming in all respects to the aforementioned
requirements."

The foregoing is printed in small pica type for the in
formation of counsel.

J. M. KELLY, Clerk.
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IN THE

Supreme Court of Appeals
of Virginia
At Wytheville
June Term, 1927

CHARLES F. HAGAN, TRUSTEE
VS.

RICHMOND TRUST COMPANY, INC., ET AL.

PETITION

To THE Honorable Judges of the Supreme Court of Appeals
OF Virginia :

Your petitioner, Charles F. Hagan, Trustee, is greatly ag
grieved by the final decree entered in the above styled cause, on
the 9th day of April, 1927, by the Circuit Court of Wise County,
Virginia, as well as by the first exparte decree entered Nov.
1926, and herewith submits a transcript of so much of the record
therein as may be necessary to enable the Court to pass upon
the niatters of complaint set forth in this petition.
In addition to his demurrer and other questions upon pro-

cedure which will be specifically hereinafter set forth in an as
signment of errors, petitioner presents for the consideration of
the Court, somewhat at length, the three principal claims of liens
which depend upon the validity and construction of the four
principal deeds of trust set forth in the record, and will be con
sidered in the following chronological order:

The first deed of trust was executed by the Clinchfield Tim

ber Corpolri^Mon to ithe Saie Deposit and Trust Company of Bal
timore, bearing date of July 1, 1913, but was not actually exe
cuted until the 7th day of November, 1913. This deed of trust is

set out in full in the old printed record of the Dungannon Lum

ber Company vs. Charles F. Hagan, et als, which is made a part
of the records in this case by a^eement, and will be found on
page 75 thereof, and will be hereafter designated as the Bal
timore Trust.

Second, controversy is upon the deed of trust from the Dun
gannon Lumber Company to E. Randolph Williams, Trustee,
dated February 12th, 1918, and hereinafter designated as the
Kichmond Trust, constituting the claim upon which the complain
ant instituted this suit. See page 46 of the old record.

Third, a deed from the Dungannon Lumber Company to R.
L. Pennington, Trustee, dated the 26th day of September, 1921,
hereinafter called the Pennington Trust, and the foundation of
the second trust lien of petitioner. Page 37 of the old record.
Fourth, a deed of trust from the Dungannon Lumber Com
pany to S. W. Coleman, Trustee, dated June 20th, 1923, herein
after called the Coleman Trust, and is one Of the contested liens.

The fifth lien, set up in the record in this case, is the
Judgment Lien of petitioner against the Dungannon Lumber
Co., and upon which an execution was issued, filed as an exhibit
to petitioner's answer. Page 27a of the transcript. This judg
ment and execution lien will only become material in the event

that the Coleman deed of trust, and the Richmond deed of trust,
should be held void.

These liens and the. questions arising thereunder, were all
before the Court in the old case of the Dungannon Lumber

Company, vs. Charles F. Hagan et als, and were all passed on by
the Circuit Court of Wise County in that cause, which was later
reversed by this Court upon the ground that the Circuit Court

of Wise County was without equity jurisdiction and should have

dismissed the bill on demurrer for which purpose it was re
manded for settlement of receiver's account and dismissal.

Petitioner here relies upon, and adopts his petition to this
Court in the printed record^ in that cause insofar as the same

is applicable, the printed record therein: having by agreement beei^
made a part of the record herein.
ASSIGNMENT OF ERROR

1.

The Court erred in entering the order of Nov. 12, 1926,

granting an injunction and appointing receivers without notice
and without requiring bond. The appojntme^t of two receivers
requiring bonds to the amount of $30,000.00 each;, was an unnec
essary waste of the assets. The complainant was only concerned
with the preservation of the specific property upon which it

claimed a hen. It was not concerned with the general indeptedness of the debtor corporation.
.

2.

(

-.

The Court erred in over-ruling petitioner's demurrer

to the bill, the pounds of which are stated on page 19 of the
transcript.

3. It erred in permitting the complainant to introduce a
mass of oral testimony upon purely a fishing exjJiedition and
without notice to the petitioner, upon the very day that the Court

had appointed the pronouncement of its decree upon the merits.
The testimony was improperly admitted and should have
been excluded for the reasons set forth upon the record at the

time upon which various exceptions petitioner relies for the ex
clusion of testimony which enormously encumbers the record
for no purpose.

4. It erred in not sustaining the exception t othe deposi
tion of R. T. Irvnie for the reasons stated upon the record.

5. The Court erred in bringing on, ex mero motu, the old
cause of the Dungannon Lumber Company with the receiver's

report filed therein, to be heard along with this cause: especially
without notice to counsel of its purpose so to do, prior to the pro
nouncement of its decree.

The receiver's account in the first case should have been

therein settled separately and the said cause dismissed with

judgment to petitioner against the complainant therein and the
sureties on its bond for costs and damages, before the said bond
becomes unutterly insolvent if not so now.
6. The court erred in overruling the exceptions to the re
port of the receivers filed in the first named cause of Dungannon

Lumber Co. vs. Hagan et als, page 50 of transcript. The report
upon its face shows that immense expenditures of funds, amount

ing in the aggregate to about one-third gross receipt were made
by the receivers for which neither authority or vouchers were
filed. Without authority or direction from the court in that
case the entire plant of the Dungannon Lumber Co., the work of

which was unfinished, was dismantled and the logging roads torn
up and the steel rails removed therefrom leaving some millions of
feet of timber in the mountains uncut, by reason of which its
value had been almost destroyed. Evidently the tracks should
not have been taken up until at least an effort had been made to
dispose of the plant as a unit, as provided in the Baltimore Trust
Deed, page 101-109 of old records.

7.

All the funds under the control of the court in this case

were bound by either trust deeds or execution liens, and the
court erred in directing any part thereof to be paid to officers
for costs in the former case. Such direction was in effect to re

quire petitioner to pay for the costs and expenses of acts which

have greatly injured him by the destruction of his securety.
8. The court erred in holding the Richmond Trust Deed

to be a prior lien upon the steel rails which were part of the realty
to which they were attached and bound by prior trust.

9. It erred in holding the Coleman trust to be valid; or that
any portion of the unidentified machinery, sold in mass, was
bound thereby.
fvu
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ARGUMENT

In order to get a clear understanding of the questions aris

ing under these various trust deeds, it will be necessary to re
view, briefly, the history ofthese transactions in their chronolog
ical order.

The record discloses that on the 7th day of June, 1909, Patjrcik Hagan and Wife, conveyed to A. K. Morrison by metes and

bounds, all the timber of twenty inches in diameter and above,
together with the broadest possible timber rights, including the
possession and use of the surface of the land for the purpose of
removing and manufacturing the timber therefrom, during a
period not exceeding forty years. Inasmuch as this transaction
constitutes the very foundation of all that follows, petitioner here
sets out the clause containing the rights, privileges, easements,
and covenants, granted by said deed, a copy of which will be
found on page 286 of transcript.

"RIGHTS, PRIVILEGES AND EASEMENTS"

"The said parties of the first part, for the considera
tion hereinafter recited, further bargain and sell, and by

these presents grant and convey unto the said party of the
second part, the unrestricted easement, right and privilege
of selecting and using any and all lines ,routes or locations
desired for the construction of any and all Dray-roads,
Tram road lines and Steam road lines, for the cuttirng, log

ging, manufacturing and transportation of the timber here
by conveyed, or for any and all purposes incidental, or con
nected in any manner therewith, together with the ri^ht and
privilege of using so much of the surface of said lands as
may be necessary for log yards, lumber yards, mill sites,
. dwelling houses, commissaries, and any and all kinds of
houses, and for stacking and cutting lumber, and to this end
hereby conveys unto the said party of the second part, all
rights-of-way, and other rights needed for the purpose of
carrying out, in an unrestricted manner, the intention and
purpose of this clause, through and over the tract, boun
dary or boundaries of land hereinbefore described, situated
in said Counties and State: the same shall be located so as

to do as.little damage as may be to the tenant; and where

growing crops are injured or taken, full compensation shall
be made to the tenant therefor. Should it be necessary to
locate a road or roads, tram or steam lines of railroad,

through or over the home farm of the party of the first part,
the same shall be located only as the parties of the first
part may designate and approve.

It being the intention of the parties of the first part to
allow party of the second prat and his assigns to cut, log,
manufacture and transport the timber and lumber hereby

conveyed in any manner most advantageous to the said
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party of the second part, subject to' the provisions afore
said.

•

COVENANTS

I

The said parties of the first part convey the timber
upon the boundary of land hereinbefore described uiito the

said party of the second part with covenants of GENEiRAL

I WARRANTY OF TITLE, and the said parties of the fiifst

^

part covenant with the party of the second part that he or

his assigns shall have quiet and peaceable possession of the
lands in question for the removal of said timber; that said
timber is free and unincumbered; and diefend^ the title of
the same against the claims and dema;nds of all' persons
whomsoever."

The object and purpose of the transaction is set fotth in the
foregoing deed and also in the minutes and resolutions of the

corporation, which will be found on page 66-69 of the transcript.
It was not, however, until the Fall of 1913, that these trans
actions were completed by the actual orgnaization of the Clinchland Timber Company, to which all the timber and, timber

rights were then conveyed; consequently, the deed of Hagan and
Wife conveying these rights directly to the Clinchland "Pimber

Corporation actually bears date on the 7th day of November,
1913, and not on the 1st day of July, 1913, as some of the papers
recite. This deed willbe found on page 174 of the transcript.
It will be observed that the purchase price of the timber
and timber rights was Two Hundred and Fifty Thousand Dol

lars, and that it was to be secured by deed of trust covering a
bond issue of that amount.
I.

Thus we come to the first deed of trust in controversy, viz,
the Baltimore Trust, which has been heretofore referred to, and
while it bears date on the 1st day of July 1913, as before stated,
it was really completed on the same date that the deed from

Hagan and Wife to the Clinchland Timber Corporation, was
executed.

On the 25th day of October, 1913, about the same time as

the execution of the other deeds herein referred ,to, the Clinch-

land Timber Corporation signed its rights in a portion of the
premises to the Dungannon Lumber Company, a subsidiary
corporation owned by the same interests. This deed of assign
ment contains the following clause. Page 150 of the transcript:
"That the party of the first part doth hereby sell to the
party of the second part, all of the timber, trees and all

timbering and other rights owned by it in Scott County,
Virginia, on the water sheds of Little Stoney Creek, Dry
Creek, and Magee Creek; it being the same timber trees

and timbering rights and other rights which the party of
.the first part acquired by deeds from Charles F. Hagan,
Trustee, bearing date of July 1, 1913, and from R. T. Irvine

and Wife, and A. K. Morrison and Wife, by deed likewise
bearing date July 1, 1913, which deeds are of record in

Scott County Clerk's Office, and reference to same is hereby
made for more particular description of the said timber

trees and timbering rights and other rights, it being the
purpose and intention of this agreement to vest the party of

the second part with all th erights pertaining to the said /
timber and timbering rights which became vested in it by
the aforesaid deeds of conveyance; and the said party of
the second part takes the same, subject to all the terms,
conditions, and agreements, made in the aforesaid deeds

to the said party of the first part, and subject also to the

terms and conditions of a certain deed of trust of mortgage
fro mthe said party of the first part to the Safe Deposit and
Trust Company of Baltimore, State of Maryland, likewise
bearing date July 1,1913, and of record in the Scott County
iClerk's Office."

The resolutions of the Timber Corporation contain the fol
lowing provisions:

"The said bonds shall be coupon bonds, and the direc
tors of this Company, shall determine upon the form and

details of the said bonds, and shall do all things necessary
to have the same promptly executed and delivered and the

same shall be secured from first mortgage by deed of trust

upon all the assets, real, personal, and mixed, of tliis Com
pany, etc."

In the Baltimore Deed of Trust, on Page 101 of the old rec-

3rd, is the following provision:

"The Timber Corporation for itself and all persons ana

corporations hereafter claiming through or under it or who
may at any time hereafter become holders of liens junior,
to the lien of this indenture, hereby expressly waives and
releases all right to have the properties and estate comprised
in the security intended to be created by this indenture mar
shaled upon any foreclosure or other enforcement hereof,
and the Trustees, or any Court in which the foreclosure of
this mortgage or administration of the trusts hereby cre
ated is sought shall have the right to sell the entire pro

perty of every description comprised in or subject to the

i trusts created by this indenture, as a whole or in a single
lot.
1

The personal property and chattels conveyed or intend
ed to be conveyed by or pursuant to this indenture, shall
be real estate for all the purpose of this indenture, and shall
be held and taken to be fixtures and appurtenances of the
real properties and a part thereof, ancj are to be used and
sold herewith, and not separate therefrom, except as herein
otherwise provided."

Page 102 old printed record.

Also, Page 96, of the old record, Baltimore Deed of Trust,
carries the following provision:

"For every purpose of this indenture, including the exe
cution, issue and use of any and all bonds> the terms 'Timber

Corporation' includes and means, not only the Clinchland
Timber Corporation, the party of the first part, but also
any successor corporation.

On page 114, Article 10, Section 1, we find the following:
"All the covenants, stipulations, promises, undertak

ings and agreements contained, by or on behalf of the Tim
ber Corporation, shall bind its successors and assigns, wheth
er so expressed or not."

On Page 97, Section 7, of the Baltimore Deed of Trust,
there is the following provision against junior liens:
A

"The Timber Corporation will not voluntarily create.

or suffer to be created, any debt, lien or charge, which will
be prior to the lien of this mortgage upon the mortgaged
premises, or any part thereof, and upon the income thereof."
Taking, then, into consideration the subject matter of these
conveyances, the purposes for which they were executed as ex
pressed in their terms, and the resolutions of the Corporation

itself, as shown in the paragraph quoted, the conclusion must be
irresistable that, not only on account of the subject matter there
of, but also by the agreement of the parties thereto, the entire
plant of the Clinchland Timber Corporation, together with all
equipment acquired and to be acquired, was to. constitute but a
single unit of realty to be covered by the Baltimore deed of
Trust; and that the Dungannon Lumber Company was organized
arid placed directly in the shoes of the Clinchland Timber Cor
poration as to the Western boundary of its property, and was
specifically bound by all of its obligations, limitations and under
takings.
"Parties may, by agreement, fix the character and con
trol the disposition of property which, in the absence of
such an agreement would be held to be a fixture, if no ab
surdity of general inconvenience will result from the trans
action."

Tunis Lumber Co., vs. Dennis Lumber Co., 97 Va. p. 682.

It is true, the deed from Clinchfield Timber Corp. seems not
to have been recorded, but the absence of any title upon the
record was sufficient to put others upon their inquiry.
Shelton v. Ficklin 32 Grat. 727.

II.

This brings us to the deed of trust upon which this suit was
instituted, viz. The Richmond Trust, which was executed on
the 19th day of February, 1918, and which, among other things,
undertook to convey in trust "all of the steel rails now owned

by the party of the first part, being approximately between six
and seven miles of steel rails, aggregating three hundred and

fifty tons of thirty pound steel rails now laid upon the mill yards
and log roads of the party of the first part at Dungannon, in
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S-ott County, Virginia, etc.'

By the very language of this deed, the rails purporting to
be conveyed, had become attached to and become part of the
log roads and rights-of-way of the very property covered by
the Baltimore Trust, and were therefore, necessarily bound by
that trust, though said rails were actually placed thereon after
the execution of that trust.

Consequently, petitioner contends that the Richmond
Trust Company deed was as ineffectual to disturb the lien of the
Baltimore Trust upon those steel rails, extended over six or sev

en miles of its roadways, as would have been the levy of an exe
cution theeron at that time.

In examining authorities upon the question, it will be of the

greatest importance to keep in mind the fact that the properties
conveyed to the Clinchland Timber Corporation, and by it, in
turn, to the Dungannon Lumber Company, was for the purpose
of constituting a lumber plant, the business of which was that
of cutting, hauling, manufacturing, and marketing the growing
timber from about 20,000 acres of mountain lands, the possession
of which had been conveyed to the said Timber Corporation, for
& period not exceeding forty years, and that the six or seven

miles of railroad' was essential to the purposes for which th«
lands were then being used.

To sustain our contention, that the rails formed part of the
log-roads, and consequently, of the rights-of-way, and conse
quently, of the real estate, the Court's attention is called to the
following authorities.

Green vs. Phillips, et als., 26 'Grat. Page 752.
Shelton vs. Ficklin, Trustee, 32 Grat. Page 727.

Hopewill Mills vs. Taunton Savings Bank (Mass.)
6 L. R. A., Page 249.

Feedor vs. VanWinkle, (N. J.) reported in 33rd Atlantic.
Page 399.

Hill vs. Farmers, Page 79, U. S., 450.

Porter vs. Pittsbrugh Bessemer Steel Co., (Indiana) 122
U. S., Page 267.

It was most strenuously asserted before the trial court that

the Baltimore Trust had been discharge or novated, in fact prac-

fe

'
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tically all the testimony taken in this record was in furtherance
of that effort, which was so strenuously persisted in as to al
most amount to a tacit admission that if the Baltimore Trust

has not been discharged or novated, it is superior to the Rich
mond Trust.

However, the effort to prove satisfactory or nova

tion utterly failed and the Court properly held that the deed of
trust was still a valid and existing lien, though it erroneously

held, as petitioner contends, that it did not cover the steel rails
in question..
III.

The next controversy turns upon the validity and construc

tion of the Pennington Deed of Trust. While this deed of trust
was executed primarily to secure additional purchases of timber,

it purported also to practically cover all the assets of The Dungannon Lumber Company, whether covered by former deeds of
trust or not. As will be seen, it provides for strict accounting of
all lumber manufactured by the Dungannon Lumber Company

upon its mill-yards and the payment to the Trustee of "the sum
of Five Dollars per Thousand for every thousand feet of lumber
sold or disposed of from the Dungannon Lumber Company's
yards; Two Dollars of which shall be applied upon the Twenty
Thousand Dollars herein secured as long as the same or any part
thereof remains unpaid, and Three Dollars of said sum to be ap

plied to other notes and obligations due the said Charles F.

Hagan, Trustee."

On Pages 142, 143 and 144, of the old printed record, will
be found in a somewhat transposed order, a statement showing
the lumber shipped under the Pennington Deed of Trust and the
amount of payments thereon at the rate of Five Dollars per
Thousand Feet, from which it will be seen that at the time the

original receivers were appointed in the old Dungannon Lumber
Company case, there was an accrued delinquency on account of
said payments, aggregating more than Ten Thousand Dollars;
or practically enough to absorb the net amount realized from
the sale of. lumber in the hands of the receivers.

The Pennington Deed of Trust was declared void by the Cir
cuit Court in the former case of the Dungannon Lumber Com

pany against Hagan, but was declared valid by the Court in .this

case though it erroneously held that it did not constitute a hen
to the extent of Fiye Dollar per Thousand Feet upon thirty per
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.cent, of the lumber manufactured by the Dungannon Lumber
Company, upon the ground that the said thirty per cent was
manufactured from timber other than that taken from the Ha-

gan Estate. This finding of the Court was based upon a state
ment of Mr. Irving in his deposition, Page 70 in the old case.

There being no pleading making such an issue in either record,
such statement was immaterial and could not be made the basis

of a decree, since decree must always respond only to the plead
ings. Furthermore, under the Pennington Deed of Trust, the ob
ligation was, as we have seen, to pay Five Dollar per Thousand
Feet for all the luniber shipped or sold from the yards of the
Dungannon Lumber Company without regard to the source from
which it was obtained. In no event, under the doctrine of con
fusion of goods, could other lumber after being mingled with that

.upon the yard, impressed with Mr. Hagan's lien, be the subject
of a separate deed of trust.
IV.

i

'

THE COLEMAN TKUST

The validity of this deed execute^ by the Dungannon Lum-

. bfir Company to S. W. Coleman, Trustee, dated June 13, 1923, is
controverted by the answer of the petitioner, on the ground
that the deed upon its face is constructively fruadulent. and
void under Section 2458 of the Code of Virginia.
The deed itself, the bill of sale, and the lease of the lumber
y^rd, all having been executed upon the same date and each re

ferring to the other, must be regarded as a single transaction.
See old record, pages 20, 23, and 24, Ex. "a", "b" and "c" to Coleman's answer.

Under the expressed terms of these papers it will be ob

served that the debtor was to remain in complete possession of
the property conveyed, with full power of disposition for its own
use, and without accounting therefor.

The nature and effect of this transaction was necessarily, to

form a sort of accommodating blanket-protection to be stretched

over the entire operation of the Dungannon Lumber Company's
-plant for a period of twelve months, and as much longer as a
friendly creditor would permit, soas to enable an insolvent debtor
to manufacture and ship out, daily, its entire production, under
the protecting folds of this blanket-trust; while all other credi-

tors must be content to look on this endless chain process wit^.
longings that were not to be gratified.

Admittedly, the 1,250,000 feet of lun.ber uron the yard of
the Dnugannon Lumber Company at the time, olr'ered all the

security in the way of lumber contemplated or desired by the
Coleman Trust. Then the endless-chain-provision fcr removal
and replacement ad libitum of said lumber—a provision which
was to enable the debtor to pass the entire output oC its mill^,
about 30,000 feet of lumber daily, under the protection of the
trust deed, only to be shipped out without accounting therefor
and wihtout reducing the debt, was manifestly a provision only
beneficial to the debtor—^adding no security to the creditor un
der the deed of trust, and was indisputably prejudicial to all
other creditors.

Hughes, Effinger & Co. v. Epling, 93 Va. p. 424.
Quarrels v. Kerr, 14 Gratt. p. 48.
Gray, Assignee v. Atlantic Trust & Deposit Co., 113 Va.
p. 580.

Consolidated Tramway Company v. Germanie Bank, 121
Va. p. 331.

Long V. Lee, 3rd Randolph, p. 410.
In order that this Court may see the extent to which this

Coleman security actually, though unintentionally, hindered,
delayed and defrauded, the creditors of the Dungannon Lumber
Company, including Charles F. Hagan, Trustee^ its attention is
called to a statement on pages 142, 143 and 144 of the Record
(by some msitake this statement appears in a reversed order

and concludes on page 142) which shows that, although only one
and a quarter million feet of lumber was required to secure the
Coleman indebtedness, there was being manufactured and ship
ped monthly, under the complete protection of that deed, some
thing like an average of one-half million feet of lumber, with no
accounting thereof, and although the whole amount due under

the Coleman deed of trust was in default, after June, 1924, no
possession was attempted to be taken by the trustee, up to the
time of the appointment of a receiver in November.

Further

more, though the mill had been shut down this trustee stood by,
continuing to hold his protecting-blanket-trust over this lumber
yard during the months of June, July, August, September and

part of November, with his trust in default, permitting enough
lumber to pass from under its protection to have paid his entire

u
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indebtedness fi.ve times over. In fact, the record shows that

from September 12th to November 5th, just a few days before
the receiver was appointed, he permitted 1,162,771 feet of lumber
to slip thru his fingers, and he now asks this Court to apply to
his claim the little remnant of less than one million feet which

was saved from shipment only by the activities of Hagan,
Trustee, who, exasperated at the situation, refused longer to be
deterred by the threat that the levy of an execution would pre
cipitate a bankruptcy proceeding, that would destroy the lien of
his execution upon the lumber and reduce him to the status of a
common creditor. Then as a protection from the Hagan exe
cution, the receiver, instead of bankruptcy, was resorted to.

Briefly stated, the distinction which makes the Pennington
deed valid and the Coleman deed void, is that, while the fonner
covers all the timber upon certain boundaries upon which it per
mitted the debtor to cut and manufacture, it was figured that
only $5.00 per thousand feet would be necessary to discharge
that lien—^the trustee being required to keep a strict account of

all shipments. Thus a creditor with even a small debt of only
$10.00 could subject, without interference, any one thousand
feet of lumber on the yard, worth say $20,00 per thousand, by

paying $5.00 of the proceeds to the li-ustee, and the remainder
be applied to his debt. Whereas, under the Coleman deed of
trust, never a foot of the one-half million feet Which, monthly,
passed from under its protection, only to be sold for the use of
the debtor, with no accounting therefor, was for a moment sub
ject to levy of an execution of any other creditor.

For the foregoing reasons and for others to be assigned at
bar, your petitioner submits that the Circuit Court of Wise Coun

ty erred in its decree of April 9, 1927, therefore, he prays that
an appeal be allowed to the decree of the said Circuit Court; that
upon hearing the said decree be reversed and this Court enter

Buch decree as should have been entered by the Circuit Court of
Wise County.

CHARLES F. HAGAN,
, Trustee.
By Counsel.

J S. ASHWORTH,
Counsel for Petitioner.

Received April 27, 1927,
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Appeal allowed. Bond $500.00^
PRESTON W. CAMPBELL.

To the Clerk at Wytheville.
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R E CO R D
VIRGINIA:

IN THE CIRCUIT COURT OF WISE COUNTY

RICHMOND TRUST COMPANY, a Corporation; and

E. RANDOLPH ^TLLIAMS, Trustee,

Plaintiffs,

vs.—BILL OF COMPLAINT.

DUNGANNON LmiBER COMPANY, INCOPORATED,
A Corporation, ET ALS.
Defendants.
To The Honorable H. A- W. Skeen, Judge of the Circuit Court
of Wise County, Virginia:
The plaintiffs respectfully represent and show unto the
Court as follows:

1. Plaintiff, Richmond Trust Company, is a corporation
organized {ind existing under the laws of the State of Virginia,
with its principal office in the City of Richmond, Virginia, and

plaintiff, E. Randolph Williams, Trustee, resides in the City of
Rchmond, Virginia, and is the Trustee in the deed of trust here
inafter in Paragraph 2 mentioned; and the defendant, Dungannon

Lumber Company, Incorporated, is a corporation organized and
existing under the laws of the State of Virginia, with its princi
pal office, as fixed and designated in its charter, in the Town
of Big Stone Gap, Wise County, V^irginia.
2. On the 12th day of February, 1918, Dungannon Lumber
Company, Incorporated, executed, aclmowledged and delivered
to said E. Randolph Williams, Trustee, a deed of trust convey
ing the following property:
All of the steel rails now owned by the party of the first
part being approximately between six and seven miles of steel
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rails, aggregating 350 tons of 30 ponnds steel rail, now laid
upon the mill yards and log roads of the party of the first part
at Dungannon in Scott County, Virginia, together with all bolts,

splice bars and other accessories used or to be used in connection
therewith, and also such rails and appliances that may be here

after acquired by said party of the first part and used in
connection with its said tracks upon the millyards and
log roads; also that 20 ton Gear Climax logging locomo
tive engine made by Climax Manufacturing Company !No. 12^1,
now owned by said party of the first part and ten (10) logging
[2]

cars nos. one (1) to ten (10) both inclusive.

Said deed of trust was executed, aclmowledged and deliver
ed to secure payment of five certain negotiable notes for
15,000.00 each, bearing date February 12, 1918, due at 8, 9,10,
11 and 12 months, respectively, after date, with interest at six

per centum per annuni, which notes were executed and deliver
ed to Richmond Trust & Savings Company, whose name was
subsequently changed by amendment to its charter to Rich

mond Trust Company, for money lent by it to said Dungannon
Lumber Company, Incorporated. There remains due and un
paid to complainant, Richmond Trust Company, the sum of
14,500.00, with interest from Aug-ust 5, 1922, at the rate of six
per centum per annum, on the indebtedness secured by said deed
of trust and evidenced by one of said negotiable notes for
15,000.00- Said deed of trust was duly recorded in tlie Circuit

dourt of Scott County, Virginia, on the 7th day of March, 1918,
and is of record in the Clerk's Office of said Court- in Deeii

pQok No. 62, p. 489.

3. Said defencjant^ Dungaimon Lujnber Cpmpany, Jncqrporatpd, is very heavily indebted to a large ftupf^jijer pf per|op,
firms and corporations, the nniwes of all of the crej||tprg

thp amounts due them respectively l^eipg iinkppivn to pjaiptiffs. However, said Dungannon Jjiimbjer Compj^ny is ponipJetjBly and utterly insolvent.

4.

AniOWg' the indebtedp-ess of said Dupggppon Lupil^^r

Conipanj', the following alleged secured claims are assQrt^
agajpst it ^jid its property:
(a) One Chas. F. Hagan, Trustee, claims and asserts that
said Dungannon Lumber Company, is indebted to him in a
large sum of money, approximating |30,000.00, which he ^
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serts is secured by an alleged deed of trust dated iJie 1st day
of July, 1913, from tbe Clinchland Timber Corporation,
[3]
a corporation then existing under the laws of the State
of Virginia, and Safe Deposit & Trust Company of Bal
timore, a corporation organized and existing under the laws
Of the State of Maryland, as Trustee.

Said Hagan, Trustee,

claims and asserts that said deed of trust constitutes a lien

upon all of the property of Dungannon Lumber Company, in
corporated, conveyed to said E. Randolph Williams, Trust<?e,
to secure the aforesaid indebtedness to Richmond Trust Com

pany. Plaintiffs are advised, and therefore allege, that' said
alleged deed of trust of July 1,1913, was never an obligation of
Dungannon Lumber Company, or a lien upon its property, and
that if that be not the case and said deed of trust constitutes

an obligation of or a lien upon the Dungannon Lumber Com
pany or its property, the indebtedness secured by said deed of
trust has been fully and completely satisfied and extinguished,
and that said deed of trust is therefore no longer an existing
obligation of said Dungannon Lumbier Company, or a lien upon
its property- Plaintiffs are also advised that said deed of

trust on its face is constructively fraudulent, and is null and
void as to plaintiffs and other creditors of said Dungannon
Lumber Company, and for that further reason is not a valid,
subsisting obligation against said Dungannon Lumber Com

pany and does not constitute a lien upon its property quoad the
plaintiffs and other creditors.

•(b)
Said Chas. F. Hagan, Trustee, also claims a lien
upon said property of Dungannon Lumber Company including
a part of the property conveyed by the aforesaid deed of trust

to E. Randolph Williams, Trustee, under and by virtue of an
alleged deed of trust dated October 1, 1918, from Dungannon
Lumber Company, Incorporated, to James B. Dunn, Trustee.
Plaintiffs are not advised of the amount claimed by said Hagan,
I'rustee, to be due under and secured by said deed of trust to

Dunn, Trustee, but plaintiffs are advised, and therefore allege,

that said Hagan, Trustee, claims there is an indebtedness due
him and secured by said deed of trust, and asserts a lien upon
the property therein described which he asserts to be su-

[4]

perior to the deed of trust in favor of the plaintiffs, al-

:

though said deed of trust to Dunn, Trustee, was executed,

acloiowledged and delivered subsequent to the date of recordation of the deed in favor of plaintiffs.

/

/
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(c) Said Clias. F. Hagan, Trustee, also claims that said
Dungamion Lumber Company is indebted to Mm-in a further
sum, the exact amount of which plaintiffs are not advised, and
which he asserts is secured by an alleged deed of trust dated

December 26, 1921, from Dungannon Lumber Company, Incor

porated, to Robert L. Penniiigton, Trustee. Plaintiffs are ad

vised that said deed of trust to Pennington, Trustee, is con

structively fraudulent and void upon its face, and does not
constitute a valid, subsisting lien upon the property of said
Dungannon Lumber Company.

(d) On March 7, 1924, at 11:45 o'clock A. M., R T.
Irvine, the President of Dungannon Lumber Company, Incor
porated, purporting to act for and on behalf of said corporation,
but without authority from its Board of Directors or stockhold
ers, pui'ported" to confess judgment in the Clerk's Office of the

Circuit Court of Wise County, Virginia, for |33,000.00, with

interest, and costs amounting to $44.00, in favor of said Chas.
F. Hagan, Trustee. Plaintiffs are advised, and alleged, that
at the time said purported confession of judgment was made
said Chas. F. Hagan, Trustee, agreed that no execution would
be issued"on said judgment, and that, notwithstanding said

agreement, said Chas. F. Hagan, Trustee, caused execution to

be issued on said judgment on the 14th day of November, 1924,
which execution was placed in the hands of C. C. Palmer,

Sheriff of the Circuit Court of Scott County, on November 13,
1924. Said Hagan, Trustee, asserted a lien on the property of
said Dungannon Lumber Company under and by virtue of said
judgment and said execution issued thereon- Plaintiffs are
advised, and aUege, that said R. T. Irvine had no power or au
thority to confess judgment on behalf of said Dungannon Lum
ber Company, and that the alleged confession of judgment is
null and void and of no force or effect as to said Dungannon

[5]

Lumber Company or its creditors,, and that as to plain-

tiffs and other creditors of said Dungannon Lumber
Company said judgment is null and void.

(e) S. W. Coleman, Truste, asserts a claim of between
$15 000.00 and $20,000.00 against said Dungannon Lumber
Company, which is alleged to be secured by a deed of trust dated
the 20th day of June, 1923, and a certain agreement of lease

and bill of sale bearing like date, all of which plaintiffs are ad
vised are of record in the Clerk's Office of the Circuit Court of

Scott County, Virginia. Said deed of trust to S. W. Coleman,
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Tntstee, purports to convey, among tlie other property, the log
ging loeomotive and steel rails conveyed by said deed of trust
to B. Randolph Williams, Trustee.

(f)

In addition to the alleged liens in the foregoing.sub-

paragraphs of this Paragraph 4 mentioned, liens against the
property of said Dungannon Lumber Company are also as
serted Dy one L. E. Sanders for $70.18, Dungannon Hardware
Company for $452.29, and Carnegie Steel Company for
13,428.97, with interest from the l7th day of December, 1924,

oi£ 93.84 tons of 304b. steel rdil and about sfeven tons of splices,
bolts and spikeg subject to said deed of trust to E. Randolph
Williams, Trtistee, aild certain small judgment liens, the dates
tiid ainotmts of Tt^hich plaintiffs ate not presently advised;
'

, }

5. Before thij exectitio"!! issued on said alleged judgment

lHlrj)6rt6il ty have been coiifessed in favor of Hagah, T^rilstee,
levied, sfiid Dungannon Lumber. Company instituted a

c^taiii sttit in this HohoraWe Court against Chas. F. Hitgan,

Trtistee, arid others, which suit was conducted under the short
"Dungfiiinoli Liimber Cbiripaiiy v. Chas. F. Hitgah, Tril^

t^e, et als-," in t^hich suit this Honorable Court appointed W.
B^iaclcwejl and C. S. Carter Eeceivers of the property and

4^6etg 6f said Dungftnnon Luftiber C6mpahy, liicorporated.

Ptir^ikiit to satfd dfipoihtmeiit and other decrees of this Hon-

(i^a,Me Cotirt entered iti said cause, saiid I^eceivers tbofe posSessM bf the property alid assets of said Diiiigaiinoti Ltimbe^
Coinjiarijr, Incorporated, dismantled the logging railroad «tid
sdld a sufc^ntiiai part of the property of the Dtinganhon Luni-

Coiiip^liy, Ihcdi-pbrated, including a part of the steel fail

^ pethiaflis other property subject to the lien of the deed df

test m fkvor of the plaintiffs. Thereafter said sitit prbceedfed
iii this Hohotable Court, which wa^ entered

^ ifiei 26th day of March, 1926, adjudicating upoft the conftict^

ing claims of the lien creditors of s^id Duhgaiiiioii Lumber
gompany, including plaintiffs. From said final decree, Chas.
F. Hagan, Tmstee, appealed to the Supreme Court of Appeals

of Virgima, which, at its September, 1926, term at Stauhtoh,

rendered an opinion reversing this Honorable Court, on, the

ground that it had no equity jurisdiction of the cause as then
presented, and remanded said suit, with directions that the accoimts of said Eeceivers be settled and the suit dismissed for

lack of jurisaction. Pursuant to said opinion, the order to

/
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that effect was entered by said Supreme Court of Appeals and
has been, or shortly will be, certified to tliis Honorable Court.
G. Plaintiffs are advised, and allege, that said Blackwell and Carter, Receivers of this Court appointed in said suit,
had in their possession, between |20,000.00 and Jif25,0()0.00, rep
resenting the proceeds of property of the Duugannon Lumber
Company sold by them while they were acting as such, and
that 117,500-00 of said amount was on deposit in the nann.' of

said Receivers in the Bank of Dungimori, Duugannon, Virginia.
On or about the 20th day of October, 1926, Chas. F. Hagan,
Tnistee, caused an additional execution to be issued on the said

alleged judgment i>urported to have been confessed in this

Honorable Court, and delivered to C. C. Palmer, the Sheriff of
Scott County, Virginia, for levy. Thereupon, said Sheriff, ac
companied by said Hagan, went to the Bank of Duugannon jind
inquired Of said F. W. C. Blackwell, one of said Receivers,
whether he had in possession any of the money or property of
said Dungalinon Lumber Company, Incorporated; wlierou[)on,
said Blackwell informed said Sheriff that said Receivers

[7]

had on deposit in the Bank of Duugannon the sum of

$17,500.00, whereupon said Blackwell, at the recjuest of
said Sheriff, delivered to said Sheriff said sum of |17,500.00,
which amount said Sheriff turned over to said Hagan, Trustee,
and srtid Hagan, Trustee, in turn deposited the same in tho
Bank of Duugannon to his credit on time deposit. Plaintiffs
are not advised whether said time deposit was made as an ordinarj^ tiine deposit, or whether a certificate of deposit negoti
able in form was issued by said Bank of Dungannou to Chas. F.
Hagan, Trustee^ therefor- Plaintiffs are advised, and there
fore allege, that said Sheriff, acting pursuant to the direction
of said Hagan, Trustee, demanded said funds from said Black-

well, not-wdthstanding the specific direction of the decree of

the Supreme Court of Appeals of Virginia remanding said cause
of Dungannon Lumber Co., Incorporated, v. Hagan, Tr., et

als, to this Honorable Court for the purpose of settling and ad
justing the accounts of said Receivers, and of dismissing said
action when that had been accomplished.

Plaintiffs are ad

vised, and therefore allege, that said Sheriff had no right or
authority to levy, or attempt to levy, upon said funds, or any
othef property in possession of said Receivers, and that said
F. C. Blackwell, as Receiver, had no right or authority to
deliver said fund to said Sheriff unless directed so to do bv this
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Honorable Court. Plaintiffs are further advised, and allege,
that said purported levy by said Sheriff upon the said fund, or
deposit as aforesaid, is utterly void and of no force or effect.
I

7. Plaintiffs are advised, and therefore allege, that about
13,000.00 of said |17,500.00 constituted the proceeds of sale of
certain of the steel rail subject to said deed of trust in their
favor; that an additional quantity of said steel rail has been

sold and delivered, and that the proceeds thereof have been, or
are about to be, collected by said Receivers; and that the bal-

anc of said steel rail is in possession of said Receivers appoint
ed by this Honorable
allege that the
[8]
upon said steel
a lien of equal

Court in said cause. Plaintiffs further
lien of the deed of trust in their favor
rail was transferred to, and constituted
right and dignity upon, the proceeds of

the sale of said steel rail made under direction of this Honorable

Court in said cause, and that plaintiffs' rgihts are not anff can
in no way be affected by the alleged levy made by said Palmer
upon the money in the hands of said Receivers, or by the act
of said Blackwell, as one of said Receivers, in delivering said
money to said Sheriff.

8. Plaintiffs are advised, and allege, that said Dungannon
Lumber Company is utterly insolvent, and is unable to maiiage
or conduct its affajrs, or to preserve or orderly liquidate its
property for the benefit of its creditors; that the liens claimed
to exist in favor of the parties mentioned in Paragraph 4 of this
bill of complaint conflict with each other ,and some of them are
alleged to have priority over the lien in favor of plaintiffs as

hereinbefore set forth; that, in order to determine the rights of
the respective parties, with the amounts of their claims, and the

liens securing the same, with the proper order of their priority,
it is necessary that all of said claims be inquired into and aJi
account thereof taken, and that said Court take possession of
the property of said Dungannon Lumber Company and pre
serve the same for the benefit of the creditors entitled thereto,
and for the orderly liquidation and distribution thereof, i
Wlierefore, being without remedy save in a court of equity
where matters of this kind are only and properly cognizable,
plaintiffs pray
1- That Chas. F. Hagan, Hagan, Trustee, Safe Deposit &
Trust Company of Baltimore, Trustee, James B. Dunn, Trustee,
R. L. Pennington, Trustee, S. W. Coleman, Trustee, L, E,
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Sanders, Dungannon Hardware Company, Carnegie Steel Com
pany, C. C. Palmer, Sheriff of Scott Connty, Virginia, C. C.
Palmer in his individual capacity, C. S. Carter and W. F- C.
Blackwell, Receivers appointed by the Circuit Court of Wise

County, Virginia, in the case of Dungannon Lumber Company,
Incorporated, v. Chas. F. Hagan, Trustee, et als, W. F.
[9]
C. Blackwell in his individual capacity, Bank of Dun
gannon, and Dungannon Lumber Company, Incorpor
ated, be made parties defendant to this bill, and be required to
answer the same, but not under oath, aijwer oath being hereby
expressly waived.
I

2. That proper process may issue and be served upon each
of said defendants.

3. That this Honorable Court appoint a Receiver, or Re
ceivers, of said Dungannon Lumber Company, Incorporated, to
take possession of, and to presei*ve and liquidate under direc
tion of this Honorable Court, the property of said Dungannon
Lumber Company, Incorporated, of every kind and description
and wheresoever located, including the property, money, and
other assets in the hands of C. S- Carter and W. F. C. Blackwell,
Receivers of this Honorable Court, in the suit of Dijngannon
Lumber Company, Incorporated, v. Chas. F, Hagan, Tinistee,
et als.; in possession of C. C. Palmer, Sheriff of the Circuit
Court of Scott Coutny, Virginia; in possession of Chas. F.
Hagan, Truste, or any other person, firm, or corporation what
soever; that eac hof said persons, individually and in their
respective official capacities, be ordered and directed to de
liver said property to the Receivers so appointed, and that the

possession of this Honorable Court of said property through
its said Receivers be protected by the usual order to that end.
4. That said C. C. Palmer, Sheriff of Scott County, be
enjoined from selling, or atempting to sell or otherwise dis
pose of, any property taken possession of by this Honorable
Court through its Receivers, or othei*wise attempting to enforce
the alleged lien of the execution in favor of said Hagan, Trus
tee.

That said Chas- F. Hagan, Tiiistee, be enjoined and re
strained from Negotiating, assigning, or otherwise transfer
ring or disposing of any certificate of deposit or other evidence

issued by the Bank of Dungannon for the deposit of said sum of
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117,500.00 and interest thereon delivered hy said Blackwell,
Receiver, to said Sheriff, and by said Sheriff delivered

[10]

to said Hagan, Trustee, iind from withdrawing, using, or

otherwise disposing of any part of said fund; and also that
said Chas. F. Hagan,, Trustee, be directed to turn over said fund,

or the certificate of deposit or other evidence of .said deposit,
if any, to tlie Ileceiver or Receivers appointed by this Honor
able Court, to be held by him or them subject ta the direction
of this Honorable Court.

6. That an account be taken of the claims, demands, and
liens against said Dungannon Lumber Company, Incorporated,
with tlie amounts tliereof, the date from which they bear inter
est, and tlie order of their relative priorities.

7. That the unliquidated property of said Dungannon.
Lumber Company be liquidated and converted into cash, and
distributed to the creditors of said Company in the order in
which tliey are respectively entitled.
%

8. That, if said sum of ^17,500.00 delivered by said Blackwell, Receiver, to said Palmer, Sheriff, has been disposed of
and is not returned to the Receiver or Receivers appointed by
this Honorabl Court pursuant to the allegations and the prayer
of this bill, said W. F. C. Bhickwell, as Receiver and indiivdualiy, and said C. C. Palmer as Sheriff of Scott County, and individ
ual and Chas. F. Hagan, Trustee, be held liable therefor, and

that appropriate judgments be entered against them in the
premises.
9.

That plaintiff's claim and lien securing it be recognized

and established by this Honorable Court as a first lien upon
the property conveyed thereby, and upon the proceeds of the
property conveyed tliereby which has been sold by said BlackAvell and Carter, Receivers, and that the same be applied to

payuient of plaintiffs' claim; that said Blackwell and Garter,
as Receivers as aforesaid, be ordered and directed to state in
this action an account of their transactions as Receivers ap
pointed by this Honorable Court in the case of Dungannon
Lumber Company, Incorporated, v. Chas. F. Hagan, Trustee,
showing the sources fiom which the cash which came into their
possession accrued and the disposition made thereof, and that
the liens on the property from which the money was derived be
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Sttbrogated to the proceeds from the sale of j9ueh pr^per[11]

.ty ; that all necessary or proper order and decrees be

entered, levies made, and accounts stated as may be ad
visable, and that all such other things be order and done, and
that plaijitiffs be granted such fui'ther relief, both general and

special, as the nature of the case may require and as to equity
may seem meet.

And plaintiffs will ever pray, etc.

BICHMOND TEUST COMFAiJY,
E. RANDOLPH WILLIAMS, Trustee.
Munford, Hunton, Williams and AndersonBy E. M. FULTOJJ, of Counsel.
[12]
VIRGINIA:

IN THE CIRCUIT COURT OF WISE COUNTY.
.*

Richmond Trust Company, a Corporation,
and E. Randolph Williams, Tinistee, Plaintiffs,
V—^Amended and Supplemental BDl.

Dungannon Lumber Company, Incorporated,
A Corporation, Et Al., Defendants.
To The Honorable H. A. W. Skeen, Judge of the Circuit Court
of Wise County, Va.
The plaintiffs respectfully show:
(1)

That on the 12th day of November, 1926, plaintiffs

exhibited in this Court their original bill of complaint against
the Dungannon Lumber Company, Incorporated, and othepSi
whereiai it is set forth:

(Here consider the said original bill as being copied hereia
in fuU, but by understanding of parties the same is not actually
copied in order to save costs of making up the record and print
ihg it in event of appeal).

(2)

Thereafter the said Dungannon Lumber Company,

Incorporated, and S- W. Coleman, Trustee, appeared and, an

swered the said bill of complaint, the said Chas. F. H?igftn.
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Trustee, appeared and demurred to and answered said bill it
complaint, but none of tbe other parties defendant to said bill
appeared or demurred to or answered the same.

(3) Plaintiffs allege that, as set forth iii Paragraph 4
(a) of its said original bill, said Chas. F. Hagan, Trustee, claims
and asserts that said Dungannon Lumber Company, Incorpor

ated, is indebted to him in a large sum of money approximating
$30,000.00, which he claims is secured by an alleged deed :A
trust dated the 1st day of July, 1913, from the Clinchland Tim
ber Corporation to Safe Deposit and Trust Company of Balti
more. Trustee. Since said original bill was filed, plaintiffs
have learned, and therefore allege, that none of the steel rail
or other personal property upon which the deed of trust under
which it claims was given, as set forth in its original bill, was

ever owned by the Clinchland Timber Corporation, and that
said Dungannon Lumber Company, Incorporated, did not ac
quire said steel rail and said other property from said Clinchland Timber Corporation, and said Clinchland Timber Corpor
ation never had any right, title or interest therein or claim
thereupon. Plaintiffs ai'e further advised, and therefore allege,
that if any contract or agreement existed between said Clinchland Timber Corporation and said Dungannon Lumber Com
pany, or between said Clinchland Timber Corporation, Dun
gannon Lumber Company, Inc., and said Chas. F. Hagan, Trus
tee, under which it might be asserted or claimed that said deed
of trust from said Cliuchland Timber Corporation to Safe De

posit & Trust Company of Baltimore became a lien upon said
property of the Dungannon Lumber Company, such agreement
was not recorded jn the Clerk's Office of the Circuit Court of

Scott County, Virginia, in which County said property was
and is located; that plaintiff had no actual knowledge of any
such contract or agreement, and that if any such agreement ex
isted it cannot affect, or operate to take priority over, the lien

of plaintiffs' unsatisfied deed of tnist under which they claim.
Likewise, said Dungannon Lumber Company was not a party
to said deed of trust of July 1, 1913, from Clinchland Timber
Corporation to Safe Deposit & Trust Company of Baltimore,
Trustee, and although said deed of trust was admitted to record
in the Clerk's Office of Scott County, Virginia, prior to the recordation of the deed of trust under which plaintiffs claim, plain
tiffs are not chargeable with constructive notice thereof quoad
said property of the Dungannon Lumber Company title to which
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was not acquired through said Clinchland Timber Corporation,
and said plaintiffs had no actual knowledge of said deed of
trust or that it was claimed by said Hagan, Trustee, that it

constituted a lien upon.anyproperty of the Dungannon Lumber
Company. On the foregoing grounds, as well as on the

[14] grounds setforth in said Paragraph 4 (a) of said origi
nal bill Of complaint upon which plaintiffs expressly

rely, plaintiffs allege that the said deed of trust under which
they claim is a first lien upon the property therein described
and the proceeds thereof upon sale in process of liquidation of
said Dungannon Lumber Company, Incorporated.
Wherefore, plaintiffs pray:

1- That Chas. F. Hagan, Trustee, Safe Deposit & Trust

Company of Baltimore, Trustee, James B. Dunn, Trustee, R.
L. Pennington, Trustee, S. W. Coleman, Trustee, L. E. Sanders,
Dungannon Hardware Company, Carnegie Steel Company, C.
C. Palmer, Sheriff of Scott County, Virginia, C. C. Palmer in

his individual capacity, C. S, Carter and W. F* C. Blackwell,
Receivers appointed by the Circuit Court of Wise County, Vir

ginia, in thecase of Dungannon Lumber ompany, Incoi'porated,
V. Chas. F. Hagan, Trustee, et als., W. F. C. Blackwell in his
individual capacity. Bank of Dungannon, and Dungannon
Lumber Company, Incorporated, be made parties defendant to
this amended and supplemental bill, and be required to answer
the same, but not under oath, answer under oath being hereby
expressly waived.
!

2. That proper process may issue and be served upon each
of said defendants,

3. That this Honorable Court appoint a Receiver, or Re

ceivers, of said Dungannon Lumber Company, Incorporated, to
take possession of, and to preserve and liquidate under direc
tion of this Honorable Court, the property of said Dungannon

Lumber Company, Incoi-porated, of every kind and description

and wheresoever located, including the property, money, and

other assets in the hands of C- S. Carter and W. F. C. Black-

well, Receivers of this Honorable Coui't, in the suitof Dui^annon Lumber Company, Incorporated, v. Chas. F. Hagan, Trus

tee, et als.; in possession of C. C. Palmer, Sheriff of the Circmt

Court of Scott County, Virginia; in possession of Chas. F.
Hagan, Truste, or any other person, firm, or corporation

[15] yljatsoev^r; that each of said persons, individually and
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tlieif respective ofiieial capacities, be ordered and di

rected to d»livei- said property to the Receiver so appointed,

atid ^at the possession of this Honorable Court of said pro-

pesr^ through its said Receivers be protected by the usual

iiMeEf to that end.

4. That said C. C. Palmer, Sheriff of Scott County, be

^joined from veiling, or attempting to sell or otherTvise dis
pose of, any property taken possession of by this Honorable

Cotli-t through its Receivers, Or othei-wise attempting to enforce
the alleged lien of the execution in favor of said Hagan Tnis-

tee.

5. That said Chas- F. Hagan, Trustee,-be enjoined and

retrained from negotiating, assigning, or othei-wise transfer

ring or disposing of any certificate of deposit or other evidence
Dungannon for the deposit of said «um of

$17,500^00 and interest thereon delivered by said BUcIrrell,
Reiver, to said Sheriff, and by said Sheriff delivered to said
Hagan, Trustee, and from Trtthdrawing, using or other\^se

disusing of any part of said fund; and also that said Oha«.
F. Hagan, Trustee, be directed to turn over said fund, or the
certificate of deposit or other evidence of said deposit, if auy
^ the R^eiver or Receivers appointed by this Honorable Court!
to ^ held by him or them subject to the direction of this Hon

orable Court.
1

6. That an account be taken of the claims, demands, and

lims apmst said Dungannon Lumber Company, Incorporated,
with the amounts thereof, the date from which they bear in

terest, and the order oftheir relative priorities.

unliquidated property of said Dungannon

"qiidat^ and converted into cash, and

creditors of said Company In the order in

which they are respectively entitled.

rifti Blftckwell, Receiver, to said $17,600.00
delivered
by said
116]
Palmer, Sheriif,
has been
dis^ • Til
returned to the Receiver or Receivers

S'th

! Honorable Court pursuant to the allegations

""L' C. C. Palmer,Bl^'kweU,
as of
Receiver
end individually and said
as Sheriff
Scott
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County and individually, and Chas. F. Hagan, Trutee, be held
liable therefor, and that appropriate judgments be entered
against them in the premises.

9. That plaintiffs' claim and lieii securing it be recognized
and established by this Honorable Court as a first lien upon
the property conveyed thereby, and upon the proceeds of the
property conveyed thereby which has been sold by said Blackwell and Carter, Receivers, and that the same be applied to pay
ment of plaintiffs' claim; that said Blackwell and Carter, as Re
ceivers as aforesaid, be ordered an directed to state in this action
an account of their transactions as. Receivers appointed by this
Honorable Court in the case of Dunganon Lumber Company;
Incorporated, V. Chas. F. Hagan, Trustee, showing the sources
from which the cash which came into their posssesion ac
crued and the disposition made thereof, and that the liens on the
property from which the money was derived be subrogated to
The proceeds from the sale of such property; that all necessary
or proper orders and decrees be entered, levies made, and ac
counts stated as may be advisable, and that all such other things

be ordered and done, and that plantiffs be granted such further
relief, both general and special, as the nature of the case may
require and as to equity may seem meet.
And plantiffs will every pray, ec.
RICHMOND TRUST COMPANY,

E. RANDOLPH WILLIAMS, Trustee,
E. M. FULTON

BY: MUNFORD, HUNTON, WILLIAMS and ANDERSON.

i.17]

In The Circuit Court of Wise County, Virginia.

Richmond Trust Company, A Corporation; and
E. Randolph Williams, Trustee,

Plaintiffs

vs.—^Demurrer of Charles F. Hagan, Trustee.

Dungannon Lumber Company, Incorporated,
A Corporation, et als. Defendants.

The separate demurrer of Charles F. Hagan, Trustee, to
the bill of complainant of the Richmond Trust Company, and E.
Randolph Williams, filed in this court against him and others,
on
day of
1926.
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For his demurror thereto this defenant says that the
bill is insufficient in law and especially in the following parti
culars :
I.

The bill upon its face shows that the six or seven miles

of steel rails, aggregating 350 tons, constitute a part and parcel,
of one plant then being operated as a lumber plant at Dungannon, Virginia, by the Dungannon Lumber Company; and that the
rails were laid down upon real estate which at the time was cov
ered by the Clinchland Timber Corporation deed of trust; that
the said rails necessarily became fixtures to said real estate, and
could not be the subject of separate chattreal lien, but was a
necessary and integral part of an entire plant, which was realty,
and could not be made the subject of a chattel lien; nor could
the said rails be removed or disposed of separately to the detri
ment of the owner of the said real estate or of one holding a
lien thereon.
II.

The bill shows that the Deed of Trust covers other property,
namely, 250 shares of the capital stock of the Intermont Coal
and Iron Company yet there is no explanation or statement as
to what has become of this stock or whether the same has been

appropriated or applied to the payment of its liens which equity
would require to be done as between complainant and this re
spondent.

[18]

III.

Under the allegations of its own bill complainant's only
concern with the Dungannon Lumber Company

or its assets

must be confined to its lien upon the specific property, if any,
it has which it does not deny would be sufficient to discharge its
lien of less than Five Thousand ($5,000) Dollars. Therefore, it
has no interest as a general creditor in the solvency or insolvency
of the Dungannon Lumber Company or in the winding up of its
affairs. It alleges no attempted or threatened interference with
its ordinary remedy under its Deed of Trust.

Yet instead of proceeding with the remedy provided in

its Deed of Trust, complainant without justification has., by the
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allegations of its biU, placed itself in this court in the attitude of
a self-appointed guardian adlitem, for the seeming purpose of
winding up the affairs of the Dungannon Lumber Company, and
attacking other liens with which it is in no wise concerned.

With no claim that such action will in any event be
necessary to the protection or enforcement of its own lien upon
the steel rails it has demanded and procured the appointment of
two general receivers, entailing great cost and expense upon the
assets unnecessarily; without showing that such action will in
any event be necessary to the protection of its rights.
Complainant's bill de.mands that this demurrent shall
summarily and without a hearing, be required to turn over to

the said receivers thus appointed, the sum of Seventeen Thou
sand Five Hundred ($17,500.00) Dollars, which sum this demurrent holds as the result of at least a colorable procedure under a
legal execution.
IV

The bill upon its face shows that if complainant has a
lien at all upon said steel rails or other property, the Deed of
Trust itself provides a complete and adequate remedy at law, and
the bill contains no allegations which would justify the aid of a
court of equity, the remedy by sale under the Deed of Trust is
entirely adequate and complete.
[19] The allegation in Paragraph-3- of the bill to the effoct
that the Dungannon Lumber Company is largely indebted or
even insolvent constitutes no ground for equitable relief in be
half of one whose debt is secured by Deed of Trust on specific
property.
Under Section 4, a, b, and c of the bill, complainant al

leges that Charles F. Hagan claims certain liens upon the pro
perty of the Dungannon Lumber Company, all of which com
plainant alleges to be wholly invalid, certainly quoad the liens of
complainant. If the adverse liens which are set up in its bill are
in fact void and invalid as the bill says, then they can constitute
no bar to complainant's legal remedy; therefore, why ask the aid
the Court?

Nor does the bill anywhere undertake to show how such
unfounded claims or liens to which complainant's bill refers are

in any way being asserted so as to affect or stand in the way
of Complainant's legal remedy by sale under its Deed of Trust.
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Furthermore, the only one of the alleged Hagan liens
which even purports to antedate complainant's lien is that of the
Clinchland Timber Coporation; Deed of Trust; if this Deed of
Trust, as complainant positively alleges constitutes no lien i^pon
the property then the complainant thereby admits itself out of
court.

Wherefore and for adverse reasons and imperfections ap
pearing in the said bill, this defendant demands judgement of
the court whether he shall be compelled to make any further
answer to the said bill; or any other matters and things therein
contained; and prays to be hence dismissed with his reasonable
cost in this behalf so unjustly expended.
J. S. ASHWORTH

[20]
Counsel
In the Circuit Court of Wise County, Va.

for Defendant.

Richmond Trust Company, A Croporation, and
E. Randolph Williams, Trustee, Plantiffs
vs.—^Answer of Charles F. Hagan, Trustee.

Dungannon Lumber Company, Incorporated,
A Corporation, et als. Defendants.
The separate answer of Charles F. Hagan, Trustee, one
cf the defendants to the bill of complaint exhibited against him
and others in the Circuit Court of Wise County, Virginia^ by
the Richmond Trust Company, et al, on the
day of
1926.

This defendant without waiving his demurrer to the said
bill, but insisting upon the same for answer thereto, or so much
thereof as he is advised it is material or necessary for him to
answer, says:

L

That it is true as he verily believes that the Dungannon
Lumber Company on the 12th day of February 1918, did ac
knowledge and deliver to the said E. Randolph Williams, Trustee^
the Deed of Trust set forth in its bill of complaint. It is neverthe
less true, however, that on the 1st, day of July, 1913, the

Clinchland Timber Corporation, the predecessor and parent of
the Dungannon Lumber Company executed to the Safe Deposit

8S

and Trust Coinpahy, of Baltimore, its Deed of Trust covering all
the real,esta.te, timber and other timber rights, .upon which real
estate t^hese steel rails described jin t^e Deed .pf I^-ust iOf^ the

Richmond T^ust Company were sybsequently laid ,dow;n thus
becoming an ini;e^al part and parcel thereof, and in consequence

of w'hich this defendant claims a prior and superior lien, as will
fully appear by a certified copy of the said Deed of Trust of

th6 GlinchlSnd Timber Corporation, which is herewith filed,
marked Exhibit -1-.

[21]

11.

It is aslo true that there is a li6n by reservation of title
upon 93 tons of steel rails, splices and holts, in favor of the Car-

i\e&e Steel Company, which said -lien is uncontroverted by tkik
respondent.
III.

The only .other Hen of .consequence claimed upon -the
property of the Dui^gannon Lumber Company, except the liqns in
fayor of this respondent is the one claimed by S; W. Cole^an,
0>ustee, which purports to .cover the lumber upon the y^ds ,Qf
the isaid Dungannon Lumber Company, also certain machinery,
steel rails, etc. This Deed of Trust respondent is advised, is upon
its face constructively fraudulent, and void, and was so declared

by the court in the recent case of Dungannon Lumber Company
against respondent. It is not claimed, however, by any one that
the Cpleman Deed of Trust is superior tp the lien claimed by this
deJ^eindant,; under .what is known as the Pennington Deed .of
-Tirust, except as to the lumber upon the yai^d of :the }Dungan^p.p
Lumber Conipany.
, Jn-this connection it has been also admitted that even as to

:the said lumber this ^respondent is entitled under the .terms of
what is i^nown as the Pennington Deed of Trust to priprity ;to the

extent of Five ($5.00) Dollars per thousand feet |pr all ilun[>b^
shipped therefrom after the execution,of .said Pennington pee(J
of ^rust, and at the time said receiver took charge thereof there
•was then due this respondent on that account the sum.pf abput
Xen Thpusand ($10,00^
IV.

ilt is true that this respondent dpeS;Claim tp he -the hen^r
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ciary of various liens set forth in, complainant's bill and desig
nated therein as 4-a, 4-b, 4-c, and 4-rd, but that with these liens
complainant is in no wise concerned except as to the one above
referred to, designated as the Clinchland Timber Corporation
Deed of Trust. The said liens being entirely ,subsequent to the
one. claimed by complainant and for the most part covering en
tirely different property, it is a mjatter of no concern whatever
to the complainant in consequence whereof respondent
[22] denies complainant's right to attack their validity.
V.

As to the attack made by complainant upon judgment, con

fessed by the Dungannon Lumber Company, aggregating Thirty
Three Thousand ($33,000) Dollars, with costs; and as to the at
tack made as to the legality of execution issued thereon,, re

spondent denies that complainant has any rights therein. It is
no coiicern of the Richmond Trust Company whether said judg
ment or the said Pennington Deed of Trust, or the said Dunn
Deed of Trust, are valid or invalid; for they in no wise hinder
or affect any pretended rights of the complainant and this re

spondent denies the right of the said Richmond Trust Company
to constitute itself a guardian for the rights of other creditors.
VI.

But further answering said attack upon the judgment re
ferred to this respondent avers that said judgment was duly
confessed; that the said R. T. Irvine, President of the Dungannon
Lumber Company, was practically the sole owner of said com
pany, and was its exclusive manager and director, conducting
all of its affairs. Furthermore, the said Duiigannon Lumber
Company by its bill lately filed in the case of itself against this
respondent and others admitted by its pleading the validity of
said judgment upon the record.

Complainant's attack upon the execution upon the ground
that it has been issued contrary to an agreement, is also with
out merit as this respondent is advised that such defense could
only be made available to the debtor himself and cannot enure
to the benefit of other creditors.

As to all these attacks this re

spondent is advised that they are ineffectual because constitut

ing collateral attacks upon proceeding with-which complainant
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'S not eoucerried,
VII.

IT is true there was recently pending and is still pending In
the Circuit Court of Wise County a suit under the style of Dun-

gannon Lumber Company vs. Charles F. Hagan, Trustiee, et als,
in which this court appointed W. F. C. Blackwell arid C. S. Car
ter receivers of the property arid assets of the said Dungannon
Lumber Company; but it is also true that said procedure was
void for want of jurisdiction.

[23] It is likewise true that pursuant to said appointment the
said receivers took possession 6f the property and assets

of the Dungannon Lumber Company over the opposition and pro
test of this respondent; also respondent is advised that in doing
so said receivers were trespassers, acting without authority. It
is also true that the said receiver dismantled the logging road,

pulled up all the tracks and steel rails, leaving millions of feet of
uncut timber in the woods, upon which this respondent held prior

liens, and which now, therefore, in consequence are practically

worthless by reason of the unauthorized and wron^ul rempval

of the said logging roads, lumber plant and its equipment; it is

true that the said rails were wrongfully removed and piled up on

the yards of the Dungannon Luriiber Compnay and that the ma
chinery was also wrongully dismantled and sold by said receiv
ers and thata portion of the said steel rails were a;lso wrongfully
sold; that all the lumber upon the yards was sold by the said

receivers and that Seventeen Thousand Five Hundred ($17,50a)
Dollars of these proceeds deposited in the Bank of Dungannon,
to the credit of W. F. C. Blackwell, Receiver; but it is not true

that said Seventeen Thousand Five Hundred ($17,500) Dollars
embraced any portion of the proceeds arising from the sale of

said steel rails or other property, upon which the complainant

clahns to have a lien. The proceeds of the steel rails as have
been sold and delivered came into the possession of C. S. Carter,
Receiver, and so remamed, amounting to the sum of about Seven
Thousand ($7,000) Dollars; now probably Ten or Eleven

($10,000 or $11,000) Thousand Dollars, since respondent is ad

vised that additional rails have been delivered since the institu
tion of this suit.

It is also true that this respondent demurred to the said
bin in which the said receivers were appointed, denying the

jurisdiction of this Honorable Court, which said objection and
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demurrer was over-ruled. It is also true that -the cause pro^
ceeded to a final hearing in this court, whereupon this court ad

judged the liens and their priorities; it is furhter true that this
respondent appealed from said decree to the Supreme Court of

Appeals of Virginia^ and that at the Septembei^ term thereof,

the-said Supreme Court, sitting at Stauntonj revel'sed! the said
decree of this Honorable Court, declaring the same to

[24] hav^ beeii entered without jurisdiction and remandibg the
cause' to be dismissed' after settling the accouiits of its

receiver^;

Not only was the said procedure in the case of Dtiligannon

Lumber Company vs. thisrespondent wongful bfecatise the court
'w^as-without jurisdiction but the bill in that case shows'that the
ffaid Dungannon Lumber Company's assets consisted of a com
plete plant or unit for the manufacture of lumber j that it had
some millions of feet of timber in the moantains still uncut upofl
which this respondent had ia lien with right in' case of-default
to take possession and operate said plant or to sell;the same ab a

^it. It was; therefore, improper for the court to have disinte-

gitat^d^and destroyed the said manufacturing plant which- wais a
part of fhe real- estate upon which it was established and- the
"woi'k of which'Wasuncompleted.

YllI,

' r-

.

•'

It is further true that pending such situation this rbspon®ent having been improperly restrained: from: his l^al i?emefes

S.1 Courttwo
advised
that, inasmuch'as
this asHOnoi'able
wasyears,
whollywas
without
jurisdiction
in that cause;
then
peiidmg, said order appointing said receiver was, therefore, void
i»corise<l^^hciB Of which all the actions of the said receivers Wer6
mthout authority and void ; and that in contemplatioii'"of law

thie receivers were merely trespassers or agents of: theDim^annon' Lumber Company at whose instance they were appointedy slM

'Sc-

that the effects and moneys which thus came into their hands
wei-e in' effect inthe possession of the Dungannon'. Lumber Corit-

^atiy, and, therefore, liable to,attachment or eix^tiutiOn.

;

In this Situation this r4^pondent, haviri^f been thus iWiproperly deprived of the use of his money: and prevented frOm.ptirsuing his legal remedies during the pendency of that siiit, tar his
Jfreat loss and damage, was advised that he had the.right to again

proceed by execution; and again levy upon the property of the
I>ungannon. Lumber Company which had been previously taken
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from under: his execution. But, in order to protecii the rights
of all creditors and to guard against error of judgment in the
premised, his executed to the officer and indemnifying bond
[25] in the'penalty of $20;000.00, to answer the legal conse-

^ qiience of his acts iii tlie premises. It is true that pur
suant thereto the sheriff did levy upon property upon the yards
of the Dungannoii Lurriber Company, and upon funds in the
Bank of Dungannon, in the consequence of which $17,500.00 was
pladed to his criBdit in said bank-; but in order to further provide
against any mistake of judgment in the premises, this respond
ent agreed and directed that the said funds be deposited upon a
90'day Time Certificate, non-transferable, thus giving ample
time and opportunity* for the intervention of parties who might
desire to question the legality of this procedure,
IX.

' Follomng this action, to show his good faith in the premises,
this respondent immediately filed his amended and supplemen
tal bill in the Circuit Court of Scott County, in a cause which had

been pending therein for about two. years, with the understanding
that the said cause should be removed to the jurisdiction of this
Honorable Court for decision. In the said supplemental bill, it

will Jje seen by a copy which is hereto attached, this respondent
off0re(3^and now offers to execute a forthcoming bond in such

penalty as the court may require, with conditions to have forth
coming, subject to the order of the court, any property or funds
which may have come into his possession by reason of the pro

ceeding-upon said exceution or otherwise.
Furthermore, in order to save costs and waste of assets, this

respondent while-denying the necessity for receivership in this
ease offered to execute a trust bond and act as receiver, without

conipeiisation.
Respondent further avers that there is still in the possession
of the said Receivers in the old case of Dungannon Lumber Com

pany vs. Charles F. Hagan, Trustee, cash and other available
assets, to the extent of about $15,000.00, which he avers will
more than discharge all liens set forth in complainant's bill, ex
cept; those in favor of this respondent.
/ :: Respondent here expressly refers to and makes part of this
answer, so far as material, all the allegations of its answer and
amended answer, in the printed record of the former cause of

Pungannon Lumber Company vs. Charles F. Hagan, et al, which
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has been filed as part of the record in this cause.

[26] In conclusion this respondent contends that in the Clinch-

land Timber Corporation Deed ofTrust he holds a security

upon the entire plant and operation of the Dungannon Lumber

Company as a unit, which may not be disintegrated until his in
debtedness therein secured has been fully paid with interest
and costs; that he has the right to have the same sold as a unit
in order that his interests may be protected.
That respondent's lien upon the plant as a whole is not al

tered by the fact that the machinery and other property was
placed thereon subsequent to respondent's Deed of Trust.

Wherefore this respondent having answered as fully as he is
advised it is material or necessary he should ianswer, and now
denying each and every allegation of the said bill not here in
specifically admitted or denied, prays to be hence.dismissed with
his reasonable cost in this behalf unjustly expended.
CHARLES F. HAGAN, TRUSTEE
By Counsel.

J. S. ASHWORTH, COUNSEL

FOR CHARLES F. HAGAN, TRUSTEE.
[27]

Commonwealth of Virginia:

To the Sheriff of the County of Scott, Greeting:

We command you, that the goods and chattels of Duiigannon Lumber Company a Corporation and R. T. Irvine in yotir
bailiwick, youcause to be made ($33,000.00) Thirty Three Thou
sand &no-100 Dollars and
—cents, which Charles F. Hagain,
Trustee late in the Circuit Court of Wise County, has recovered
againstthe said Dungannon Lumber Company a Corporation, and
R. T. Irvine for debt, wtih interest thereon, to be computed after
the rate of six (6) per centum per annum from the 8th day of
March, 1923, till payment; on $3000.00 & on $27,000.00 from

Oct. 1, .1918 & on $3,000.00 from Feb. 11, 1924; also ($44.75)
Forty Four Dollars and Seventy five cents, which the said

Charles F. Hagan, Trustee in the same Court were adjudged
lor his costs, by him about his suit in that behalf expended,
whereof the said Dungannon Lumber Company, a Corporation
and R. T. Irvine is are convict, as appears to us of record. And
that you have the same before the Judge of our said Court at
the 2nd Dec., (1926) Rules next for said Cour,t to render to the
said Charles F. Hagan, Trustee, of the debt, interest and cost
aforesaid.

And have then there this writ.

Witness;

R. R. Roberts, Clerk of our said court at tha
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Court House this 24th day of Sept., 1926, and in the 151st year
of our Commonwealth.
Tester .

R. R. ROBERTS, Clerk.
By C. M. FREEMAN, D. C.
$

all of this judgment

is an instrument
-ivaiving the homestead.

Tester C. M. Freeman, D. C.

The following endorsements appear on the above execution.
No. 14 Paige 194,

•

Charles F. Hagan, Trustee
Vs. Fifa in Debt

Dungannon Lumber Co. Inc. and R. T. Irvine.

[28]

To 2nd Dec. Rules, 1926.

H. J. Kiser, p. q.
Over

To hand Sept. 26, 1926, at 6 o'clock P. M.

C. C. PALMER, Sheriff,.
Executed by levying upon Seventeen thousand five hundred

dollars ($17,500.00) in cash (currency & specie). The property
of the Dungannon Lumber Co. in the Bank of Dungannon, Va.
said money to be placed as a credit on the within Execution, this
October 20, 1926.
C. C. PALMER, S. S. C.

I also levied upon approximately 500tons of steel rails, which
are on the yard of the Dungannon Lumber Co. near Dungannon,
Va., Oct. 20-'26.

C. C. PALMER, S. S. C.

I deposited the within $17,500.00 in the Bank of Dungannon,
Dungannon, Va., Oct. 20, 1926, and immediately gave C. F.
Hagan, Trustee, my check for said am't. he being present at the
time said levy and deposit were made.

Nothing was done with the steel rails levied on, because of
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an injunction in the Chancery Suit of the

i. ^

Richmond Trust Co. et al,
vs.

Dungannon Lumber Co. et als,

Given under my hand the 18th day of Dec., 1926.
C. G. PALMER, S. S. C.-

[29]

In the Circuit Court of Wise County, Virginia.

Richmond Trust Company Et Al., Complainants,
v.—^Answer of S. W. Coleman, Trusteed

Dungannon Lumber Company, Et AL, Defendants. ,
S. W. Coleman, trustee, one of the defendants to the abovestyled suit, for answer to the bill of complaint exhibited against
him and others, or to so much thereof as he is advised it is ma
terial he should answer, answering, says;
This respondent admits the truth of the allegations contained
in the said bill and joins in the prayer thereof. ,
And further answering the said bill of complaint, this re

spondent alleges and avers, that as alleged in paragraph four,
sub-paragraph four, sub-paragraph (e), of said bill of complaint,
said Dungannon Lumber Company did, by deed dated June 20th,
1923, convey to this respondent all of its property in the said
deed mentioned and described, including all the manufactured

lumber then on its mill-yard and lumberyard and all liimber
which it may thereafter put upon said luniber yard in its lum
bering operation, in trust to secure the holders the payment of
the six several notes, of five thousand dollars ($5000^00) each,
therein mentioned, a certified copy of the said trust deed, which

was duly admitted to record in the Clerk's Office of Scott Coun
ty, Virginia, is herewith, filed as a part of this answer, marked,
"Ex. A.", and prayed to be read as part hereof ; arid by deed
dated June 20th, 1923, the said Dungannon Lumber Company
leased to this respondent the said lumber yard and mill-yard
and other premises therein mentioned and described, as will
appear from a certified copy of the said last-mentioned deed,
which was duly admitted to record in the Clerk's Office of Scott
County, Virginia, herewith filed as an exhibit to this answer,
marked, "Ex. B", and prayed to be read as part hereof; and on
the 20th day of June, 1923, the said Dungannon Lumber Com
pany sold and delivered to this respondent on the said leased
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premises all of its lumber therein mentioned for the pur1.30] pose of further securing the payment of the said six sev
eral notes to the respective holders thereof, as will ap
pear from the said bill of sale thereof duly exceute, subscribed,
sealed and delivered by the said Dungannon Lumber Company to
this respondent, a copy of which bill of sale is herewith filed as
an exhibit to this answer marked "Ex. "C", and prayed to be read
as part hereof.
This respondent is advised and avers that the said lumber,
amounting to approximately one and one-half million (1,500,000)
feet and other property conveyed, sold and delivered by Dungannon Lumber Company to him on the said leased premises
under and by virtue of the said trust-deed, lease and bill of sale,
was taken possession of and sold by the said receivers as set forth
in the said bill of complaint, and there is now, or should be in
the hands of the said receivers approximately thirty thousand
dollars ($30,000.00) arising from the sale of the said property,
and chiefly from the sale of the said lumber, conveyed to this

respondent by the said trust deed.
Respondent is advised, avers and charges that by virtue of
his said deed of trust, lease and bill-of-sale, he had, for the
benefit of the holders and owners of the said six several notes, a

valid and subsisting lien on all of the property mentioned and
described in the said trust deed, and that his said lien on the

said lumber, twenty (20) logging cars, one Climas engine (which
was purchased by Dungannon Lumber Company a Kentucky
sawmill company) and the steel rails (which were purchased
by the Dungannon Lumber Company from Appalachia
Lumber Company) is the first lien and has priority over
all other hens on the said lumber (except $5.00 per thousand
feet in favor of Chas. F. Hagan, Trustee), logging cars, Climax

engine and steel rails, and, accordingly, respondent is advised
that his said lien follows and will in equity attach itself to the
•funds in the hands of the said receivers arising from the

[30]

sale of the said property.
Respondent is advised and avers that the deed of trust or

mortgage mentioned and described in paragraph four (4),
sub-paragraph (a), of complainant's bill, constitutes no valid
lien on any of the said property of the Dungannon Lumber Com

pany nor the said funds arising from the sale thereof, not only
for the reasons and facts set forth in the said bill of complaint,
but it does not and did not constitute a hen on any of the said
lumber, for the further reason that Charles F. Hagan, Trustee,

and all or any ottier creditors secured or attempted to be secured
thereby, are estopped from asserting or claiming a lien in their
favor on said lumber as against this respondent's said trustdeed and the creditors thereby secured, for the reason that the
said trust-deed or mortgage from Clinchland Timber Corporation
to Safe Deposit & Trust Company of BaMimore, dated July 1st,
1^13, in its face expressly stipulates and provides that the grant
or therein shall have the right to sell, dispose of and ship the
lumber manufactured from the timber thereby conveyed; and,
for the same (reason, Chas. F. Hagan, truste, is estopped from

cliaiming or asserting a lien on the said lumber under and by
virtue of the deed of trust from -Dungannon Lumber Company

to R. L. Pennington, trustee, dated Deer. 26, 1921, as against
this respondent's said trust-deed and the creditors thereby se
cured.

And now, having f ully answered the complainant's said bill,
this respondent prays that the 'Court fully protect the lien cre
ated on the said property and funds of the Dungannon Lumber
Company under and by virtue Of 'his said trust-^deed in favor of
and for the benefit of the creditors thereby secured; and that this

respondent be hence dismissed with his reasonable costs in tjMs
behalf by him expended, and, in duty bound, he will ever pray.
S. W. 'COLEMA^^, mUSTEE,
BY COUNSEL.

S. W. COLEMAN, ^COUNSEL.

[31]

In the Circuit Court of Wise County, Virginia.

Richmond Trust Company, et al. Complainants,
V.
Answer of S. W. Coleman, Trustee, to Amended and
Supplemental Bill.
Dungannon Lumber Company, et al., Defendants.
S. W. Coleman, trustee, one of the defendants in the abovestyled suit, for answer to the amended and supplemental bill
exhibited against him and others, or (to so much ithereof as he is
advised it iis material he should answer, ^answering, s^ys:
This respondent admits the truth of the allegations contain
ed in the said amended and supplemental bill and joins in the
prayer thereof.
And "further answering the said amended and supplemental

'billj iljhis respondent reaffirms and adopts each and every allega'tion and -prayer contained an ihis answer ifiled iheretofore to the
complainants' original bill.
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And respondent avers that if any agreement or Gontra^Jt
existed between Clinchland Timber Corporation and Dungannon

Lumber Company, or between said Clinchland Timber Corpora
tion and Dungannon Lumber Company, or between said Clinchland Timber Corporation, Dungannon Lumber Company and
Chas. F. Hagan, Trustee, by or under which it might be asserted
or claimed that the trust-deed from Clinchland Timber Corpora
tion to Safe Deposit & Trust Company of Baltimore became a

lien upon the property of Dungannon Lumber Company, such
agreement or contract was not recorded in the Clerk's Office of

the Circuit Court of Scott County, Virginia, in which county was

located the property of Dungannon Lumber Company which it
sold and conveyed to this respondent, as set forth and described

in his answer to the said original bill; that this respondieiit ^dno actual knowledge of any such contract or agreement, ^d that
if any such contract or agreement existed it cannot

operate to take priority over the lien of respondent's bill of sale

and unsatisfied deed of trust under which respondent claims.
Moreover, Dungannon Lumber Company was not a party

[32] to the said deed of trust from Clinchland Timber Cor
poration to Safe Deposit &Trust Company of B^toojre,
dated July 1, 1913, and notwithstanding said last-mentioned,
deed of trust was admitted to record in the Clerk s Office of
Scott County. Virginia, prior to the recordation of the deed of
trust under which this respondent claims, stiU this respondent

is not charged with constructive notice thereof as to said^pro^
crty of Dungannon Lumber Company which was sdd and
veyed by the latter to this respondent, as aforesai^d, title to whi^
was not acquired through said Clinchland Timber Corporation

and responLt did not, before or at

time °f said^

conveyance to him, have actual knowledge o
deposit &
from said Clinchland Timber Corporation to Safe Deposit &
Trust Company of Baltimore, or that it was claim^
1?
Chas. F. Hagan. trustee, that it (said l«st-mentioned trust^^^
constituted a lien upon any property of Dungannon Lumber
For the foregoing reasons, as well as those set forth in
respondent's said answer to said oripnal bill of
which respondent expressly relies, this respondent avers that the

said deed of trust under which he (this
stitutes a lien on the property thereby

^'^t tW&

respondent's lien, in point of priority, is as he hath set

^

averred in his said answer to the said orignial bill of complai.

4ii-

ants, and that respondent's said lien will, in equity, follow and
attach itself to the funds in the hands of the receivers arising
from the sale of the said property.

And now, having fully answered the complainants' said
amended and supplemental bill, this respondent prays that the

Court fully protect the lien created on the said property and
funds of the Dungannon Lumber Company under and by virtue
. of his said trust deed in favor of and for the benefit of the cred
itors thereby secured; and that this respondent be hence dis

missed with his reasonable costs in this behalf expended, and,
in duty bound, he will ever pray.
S. W. COLEMAN, TRUSTEE,
BY- COUNSEL,

S. W. COLEMAN, COUNSEL.
[33]

Virginia:

In the Circuit Court of Wise County.

Richmond Trust Company, et als,
Plaintiffs
v. Answer of Dungannon Lumber Company, Inc.
Dungannon Lumber Company, Incorporated, et als, Defendants.

Separate answer of Dungannon Lumber Company, Incorpo
rated, to a bill of complaint exhibited against it and others in

Honorable Court by Richmond Trust Company; and E. Randolph
Williams, Trustee, in the above-styled cause.

Not waiving the many imperfections of said bill, yetanswer
ing the same, this defendant says the allegations of said bill are
substantially true, so far as respondent knows, believes, and is

advised, and this defendant consents that a Receiver be appoint
ed, pursuant to the prayer of the plaintiff's bill, to take posses

sion of the assets of all kinds of this defendant, and to admin
ister the same under the direction of this Honorable Court. And

now, having answered as fully as it is advised it should answer,

respondent prays to be hence dismissed with its proper costs in
this behalf expended.

DUNGANNON LUMBER COMPANY, INCORPORATED,
By R. T. IRVINE,

ATTEST:
Secretary.
JNO. W. CHALKLEY,

PRESIDENT.

4B
Counsel.

[34]

Statement of Receipts for Lumber

sold by W. F. C.

Blackwell and C. S. Carter, Receivers of Dungannon Lum
ber Company, from Dec. 12th, 1924, to Oct. 20th, 1926.
James Dooley
J. E. Massie
Southeast Lumber Co.

C. F. Hagan

M. B1 Farrin
M. B. Farrin

Southeast Lbr. Co.
Southeast Lbr. Co.
Southeast Lbr. Co.
M. B. Farrin Lbr. Co.
M. B. Farrin Lbr. Co.

Southeast Lbr. Co.
Southeast Lbr. Co.
Souhteast Lbr. Co.
M. B. Farrin Lbr. Co.
Southeast Lbr. Co.
Southeast Lbr. Co.
M. B. Farrin Lbr. Co.
Southeast Lbr. Co.
Southeast Lbr. Co.
Schofield Bros.
McConnell and Craft
Southeast Lbr. Co.
M. B. Farrin Lbr. Co.
M. B. Farrin Lbr. Co.
J. A. Osborne
T. P. Childress
Miller Brothers

Boyd-Ryburn Lbr. Co.
.[35] J. M. Tucker
Central Supply Co.
Central Supply Co.
T. G. Dooley
Central Supply Co.
A. M. Wolfe

Purdy Lbr. Co.
^entral Supply Co.

Mar. 26,1925
Apr. 23, 1925
May 1st, 1925
May 6th, 1925
May 7th, 1925
May 1st, 1925
May 7th, 1925

May 9th, 1925
May 11th, 1925
May 15th, 1925
May 15th, 1925
May 18th, 1925
May 18th, 1925
May 21st, 1925
May 21st, 1925
May 25th, 1925
May 28th, 1925
May 28th, 1925
June 1st, 1925
June 15th, 1925
June 12th, 1925
June 18th, 1925
June 18th, 1925
June 18th, 1925
June 18th, 1925
July 1st, 1925
July 1st, 1925
July 9th, 1925
July 21st, 1925
Aug. 10th, 1925
Aug. 29th, 1925
Aug. 31st, 1925
Sep. 8th, 1925
Sep. 14th, 1925
Sep. 14th, 1925
Sep. 16th, 1925
Sep. 21st, 1925

$

3.75
3.24

323.48
10.00

545.00
325.00
329.88

418.10
431.33

400.99
300.00
532.02
504.65
524.53
260.00

265.22

323.51
392.92

514.29
865.83
409.64
15.00
738.32
66.72
321.87
10.00
10.00

327.93
244.98
6.65

378.80
475.65
3.70

185.39
41.28

323.70
178.54

Leland G. Baning

Oct. M-,. 1925
Oct. 12th, 1925

Sells Lbr. and Mfg. Co.
Sells Lbr. and Mfg. Co.
Sells Lbr. and. Mfg. Co.
Central Supply Co.
Central Supply Co.
Central Supply Co.

Octi 16th 1925
1925
1925
1925

Oct. 26th,
Oct. 29th,
Nov. 4th,
Nov. 11th,
Nov. 14th,
Nov. 14th,
Nov. 16th,
Nov. 16th,
Nov. 19th,
Nov. 24th,
Dec. 1st,

Central Supply Co.
M. S. Compton
Starboard Lbr. Co.

Central Supply Co.
Starboard Lbr. Co.
Starboard Lbr. Co.

Boyd-Ryburn Lbr. Co.
Central Supply Co.

Dec. 3d,
Dec. 7th,
Dec. 16th,
Dec. 23rd,
Dec. 31st,
Dec. 31st,
Jan. 25th,
Feb. 3d,
Feb. 22nd,
Mar. 8th,
Apr. 19th,
Oct. 20th,

Lincoln Furniture Co.

M. S. Compton
Poarch Bros.

Lincoln Furniture Co.
R. S. Richmond
Tenn. Box Co.

M. S. Compton
Central Supply Co.
Poarch Bros.

Spears and Blackwell

174.30
285.90
265.62

1925

259.97
350.78
227.63
597.46
238.77
110.80
314.13
228.89
503.33
13.50
406.60
103.00
247.94
399.61
48.60

1925

1176.00

192^
1925
1925

1925
1925
1925
1925
1925
1925
1925
1925

1925

313.44

1926

1026.62

1926
1926

158.67

301.35-

1926

962.88

1926

2396.62

1926

85.75

$22,236.07*

[36]
STEEL

Statement or receipts for relaying steel sold by W. F. CBlackwell and C. S. Carter, receivers of Dungannon Lumber
Company, from Dec. 12th, 1924, to Oct. 20th, 1926.
RECEIVED FROM

DATE

McCorkle Lumber Co.

Sept. 10th, 1925

L. H. Snodgrass
L- H. Snodgrass

Sept.
Sept.
Sept.
Oct.

McCorkle Lbi'. Co.

L. H. Snodgrass

15th,
25th,
28th,
12th,

AM'T EEC'D

1925
1925
1925
1925

$ 378.82
275.00
214.74
100.00

400-00

L. H. Snodgrass
McCorlde Lbr. Co.

L. U. Bnodgrass
McCorkle Lbr. Co.
McCorkle Lbr. Co.
McCorkle* Lbr. Co.
ECazaj'-d Blue Grass Coal Co.

(note and check)
McCorMe Lbr.
McCorkle Lbr.
McCorkle Lbr.
Wise Coal and
Wakenva Coal
Wakenva Coal

Co.
Co.
Co.
Coke Co.
Go.
Co.

Oct. 29th, 1925
Oct. 30th, 1925
Nov. 17th, 1925
Dec. 3rd, 1925
Dec. 30th, 1925
Feb. 3d, 1926

214.55
100.00
751-12
100.00
100.00
10000

Feb. 18th, 1926
Mar. 2nd, 1926
Mar. 31st, 1926
May 5th, 192()
May 19th, 1926
Sept. 18th, 1926
Sept. 1926

768.92
100.00
100.00

39:12
466.51

908.70
2273.38

17390.86

L- H. Snodgrass

July 28th, 1925

75.70

$7466.56

[37]
MAOHINEEY AND EQUirMENT

_ Statement of receipts for machinery and equipment sold by
W.JP. C. Blackwell and C. S. Carter, receivers of Dungannon
Lumber Company, Dec. 12tli, 1924, to Oct. 20th, 1926.
RECEIVED FROM

DATE

Culbertson & Wing, Knife Grinder Apr. 11th, 1925
Oct. 10th, 1925
Culbei*tson & Wing
R. S- Richmond, Gas Engine
Oct. 27th, 1925
Clinch Valley Lbr. Co.
May 8th, 1920
Clinch Valley Lbr. Co.
May 15th, 1926
Tenn. Lbr. Co.
Tenn. Lbr. Co.
Clinch Valley Lbr. Co.
J. H. Reynolds

AMOUNT

|

80.00
14.08
25.00
697.67
30.00

July 2nd, 1926
July 9th, 1926

606:00
230.00

Oct. 1st, 1926
Oct. 1st, 1926

337.50
3075.00
15094.75

Received from Neola Lumber Co.

(Difference in loaders)
Received from T. P- Cliildress (Rope)

8-22-26
6-9-25

50.00
6.00

48

Received from Lilburu Land (rent

6-1-25

9.00
15159.7.5

J. H. Reynolds, rent on grounds for Oct.
Refunded

10-4-26

59.00

$5218.75

[38]

OFFICE, STORE AND BOARDING HOUSE FURNITURE
AND FIXTURES

Receipts for office, store and boarding house fixtures sold
by W. F. C. Black\V(d] and 0. S. Carter, receivers of Dungannon Lumber Co-, From Dec. 12tli, 1924, to Oct. 20th, 1926.
RECEIVED FROM

DATE

AMOUNT

Noel Lumber Company (Stenciling
Machine)
Mar. 16th, 1925
V. T. Hoover, bed
Maj' 20th, 1925

Sold at public sale

May 31st, 1925

$ 85.00
10.00
215.00

Sold
Sold

Jun. 8th, 1925
Apr. 6th, 1926

27.38
4.00
1341.38

[39]
MISCELLANEOUS

Statement of miscellaneous receipts of W. F. C. Blackwell
and C- S. Carter, receivers of Dungannon Lumber Company
from Dec. 12th, 1924, to Oct. 20th, 1926.
RECEIVED FROM

DATE

AMOUNT

Bank of Dungannon, Money borrowed for

Expenses

*

Dec. 29th, 1924

|591.00

R. L. Baldwin
Dec. 29th, 1925
Insurance returned (Unearned premium)
Jan. 12th, 1925
Freight returned by M. S. Compton Jul. 2nd, 1926
Insurance Premium returned
Dec. 17th, 1925

2.50

"

241.90
20-00
15.88
§871.28

49

m
RECEIVED ON ACCOUNTS

Statement of receipts by W. F. C. Blackwell and C. S.
Carter, receivers of Dungalinon Lumber Company, On accounts

d'de DungannOn Luniber (Tompany before receiversMp.
RECEIVED FROM

Tenn. Box Company, for luniber
Steinman Coal Co. for lumber
Nat. Casket Co. for lumber

1st Nat. Bank, Coeburn, Va.,
for deposit
P. P. Grriffin, for lumber

M. iB. Farrin Lbr. Co., for luiber
American Car and Fndry. Co.

DATE

AlVIOUNT

Jan. 8th, 1925
Jan. lOth, 1925
Jan. 12th, 1925

1 267-08
11.73

11.30

Jan. 13th, 1925
Jan. 16th, 1925
Jan. 21st, 1925
Jan 28rd, 1925

1311.74
255.01

98.07
20.00

ist Nat. Bank, Goebum, Va.
for deposit

Feb. 11th, 1925

6.95

11962.08
DISBURSEMENTS

[41]

CHARGl^ABLE TO LUMlBEfe

Expenses iiicured by W. F. C. Blaclcw'^ell and C. S. t!ai*iter,
Receivers, of Diingannon Lumber Company, on account of
Handling and selling stock of luniber.
TO WHOM VAiD

C. W. Bondurant, Book keeper
J- W. Morrison, Ibr. Iiisp.
H. M. Ramey, Watcliman
W. L. Sluss, Watclnnan
H. M. Ramey, Watchnmn
W. L. Sluss, "VVatehman
T. P. Childress, Rient
J. W. Morrison, Lbr. Insp.
Paid Labor Loading Lbr.
Will. Lawson, Lbr. In^i)J. M. Craft

Paid Labor for Loading Lbr.

AMOUNT PAID

Jan. 20th,
Feb. IStli,
Mar. 14th,
Mar. 25th,
Apr. 7th,
Apr- 7th,
May 2nd,
May 6th,
May 9th,
Mayl5th,
May 20th,
Jun. 4th,

1925
1925
1925
1925
1925
1925
1925
1925
1925
1925
1925
1925

|

300.00
75.83
77.00
104.50
85.25
62:00
90.00
144.00
80.49
54.6'2
5.00
126.99

50

J. M. Craft, Lbr. Insp.
H. M. Raiiiey, Watchman
W. L. Sluss, Watchman

Jim. 6tli, 1925
Jun. 30th, 1925
Jun. 30th, 1925

5.00
85.25
62.00

Jul. 1st, 1925

30.00

E. S. Jennings, Labor Loading Lbr. Jul. 6th, 1925
raid Labor Loading Lbr.
Jul 13th, 1925
Paid Labor Loading Lbr.
Jul. 22nd, 1925

2.50
22-50
92.81

Ohildaress, rent

T. P. Childress, rent

*

'

Joe Mays, Lbr. Insp.
J. M. Craft, Lbr- Insp.
Paid Labor Loading Lbr.
l*aid Demurage on Car
Wm. Lawson, Lbr. Insp.
Paid Labor Loading lbr.
T. P. Childress, rent
Paid Labor Loading Lbr.
[42] Paid Labor Loading Lbr.
Joe Mays, Lbr. Insp.
Paid Labor Loading Lbr.
Paid Spears and Blackwell for
switch ties
Joe Mays, Lbr. Insp.
V. T. Hoover

Sept. 1st, 1925

30.00

.Sept. 5th, 1925
Sept. 9th, 1925
Sept. 9th, 1925
Sept. 11th, 1925
Sept. 18th, 1925
Sept. 22nd, 1925
Oct. 1st, 1925
Oct. 1st, 1925
Oct. 2nd, 1925
Oct- 2nd, 1925
Oct. 27th, 1925

10.00
2.50
25.35
6.00
33.14
37-28
30.00
47.42
51.88
23.00
27.70

Kov. 2nd, 1925
Nov. 6th, 1925

163.76
8.75

Nov. 7th, 1925

Wm. Lawson, Lbr. Insp.
Nov. 7th,
Paid Labor loading Lbr.
Nov. 7th,
Dec- 1st,
Wm. Lawson, Lbr. Insp.
J. F. Baldwin, Watchman
Dec. 15th,
V. T. Hoover, Engineman handling
S. Ties
Dec. 15th,
Paid Labor loading Lbr.
Dec. 15th,
Dec. 18th,
G. R. Stapleton, Watchman
T. P. Childress, rent
Jan. 1st,

2.50

1925
1925
1925
1925

97.28
189.36
121.20
75.35

1925
1925
1925
1926

36.40
195-26
82.32
30.00

Paid Labor loading Lbr.

Jan. 22nd, 1926

97.16

Paid Labor loading Lbr.

Aug- 17th, 1926

41.00

Insurance paid on Lbr.

Insurance paid on Lbr.
Insurance paid on Lbr.
Tax Paid on Lbr.
Tax Paid on Lbr.
Tax Paid on Lbr.
Premium paid on receiver's bond
Premium paid on receiver's bond

Dec. 29th, 1924

Jan. 10th,
Aug. 18th,
May 9th,
Mar. 6th,
Feb. 24th,
Dec. 29th,
Jun. 20th,

1925
1925
1925
1926
1926
1924
1925

360.00

249.75
4.90
239.44
149-28
15.00
25.00
27.?0

51

Premium paid on receiver's bond Oct. 31st, 1925
Premium paid on receiver's bond Dec. 15th, 1925

Total expenses selling and handling Lumber

25.87
25.00

|4092..'?9

DISBURSEMENTS

[43]

OHARaEABLE TO STEEL

Expenses incurred by W- F. C. Blackwell and C. S. Carter,
receivers of Dungannon Lumber Company, on account of hand
ling and selling steel.

Paid labor repairing tram road Feb. 13th, 1925

|

18.00

Bal Carter

May 4th, 1925

5.00

Paid Labor repairing tram road
V. T. Hoover, engineman

May 9th, 1925
May 9th, 1925

21.00
17.50

J. E. Wolfe and Jno. Dooley
May 9th, 1925
Paid Labor repairing tram road May 20th, 1925

7.05
193.50

Paid V. T- Hoover, engineman

May 20th, 1925

60.00

Paid Jno. Dooley and B. F. Osbome,
labor
May 20th, 1925

33.50

Paid Summers Hardware Co. for tools etc..

May 26th, 1925

34.29

Paid T. P. Childress, coal for engine Jun. 1st, 1925
Paid John Mayo, labor
May 8th, 1925

20.00
18.00

Paid Summers Hardware Co., for tools &C'

Jul. 1st, 1925
Paid T. M. McConnell
Jul. 7th, 1925
Paid Robert, Donelson, contractor,

taking uj) steel,

13.72
3.20 .

Jul. 9th, 1925

928.40

C. McClure, freight on steel to McCorkle
Lbr. Co.
Sept. 7th, 1925

132.45

Paid labor loading steel
Paid Robt. Donelson, contractor,

Paid J. F. Baldwin, labor

Oct- 1st, 1925

1.75

Oct, 2nd, 1925

236.00

Oct. 12th, 1925

25.00

Paid Bank of Dnganon, Trade Acceptance
charged back on account of non

payment
Paid Ezra Whit^, labor

Feb. 9th, 1926
Mar. 12th, 1925

Paid L. E. Dooley, and J. L- Culbertson,
labor
Mar. 12th, 1926

Paid .Ezra White, Labor
Paid labor loading

Mar. 29th, 1926
Apr. 6th, 1926

768.92
1.50
3.50

1.25
30.75

52

Labor lo^dmg

itfay igt^ i926

3.QQ

Paid Bank of Dungannon, account Hazard

Blue Grass Coal Co. note returned Jun- 21st, 1926

281.00

Paid Labor loading steel May 27th, 1926
Paid Tax
May 13th, 1926

11.00
64.66

[44]

12933.94

Paid Tax (allocated)
Paid on receivers bonds (allocated

369.89
. 76.93

13380.76

H. C. Baker, right of way for

tram road.

Mar. 28th, 1926

Paic} J. E. Massie right of way for tram
.
Apr. 24th, 1925
^ai^ Alber Ramsey, right of way for tram
^
Apr. 25th, 1925
Paid B. F. Osbp^ne, right of way for tram
Apr. 27th, 1925
P^id W. H. Ramsey, right of way for tram
Apr. 29.th, 1925

50.Q0
50.0p

50.00
lOO.OQ
75.00
$370.5.7?

[45]

DISBURSEMENTS

CHARGEABLE TO MACHINERY AND EQUIPMENT

Expenses incurred by W. F. C. Blackwell and C. S. Garter,

Receivers of Dungannon Lumber Company, on accuont of hand

ling and selling machinery and equipment.

TO. WHOM PAID

Acct. Prem, receivers bond

date

Dec. 29,th, 1924

Acct. Insurance paid on Mchy. and

Equip.

'

C. Childress, rent
H. M. Ramey Watc^W.an
Dials for clock, Watchman

H., M. Ramey, "Watchman

$ 25 00
'•

Jan. 29th, 19^4

181.00

Jan. 13th, 19^5.
Jan. .22, 1925
Jan. 24th, 1925,

5,2.46
30,00
96.25
2.85

Acct. Insurance paid on Mchy. and
T
L.

AMOUNT

Feb. 7th, 1925

'^slo^o

L. C. Childressj i-eilt
A* t). Gobble, Watchman
L. D. Childress, rent
J. 1). Chilrdess
W. L. Sluss, Watchman
H. M. Ramey
T. D. McQueen, Auctioneer
L. C. Childress, rent

Mar. 2nd,
Mar. 28th,
Mar. 31st,
May 1st,
May 9th,
May 9th,
May 30th,

1925
1925
1925
1925
1925
1925
1925

Jun. 1st, 1925

Jun. 1st, 1925
W. L. Sluss, Watchman
Jun. 4th, 1925
J. F. Baldwin, Watchman
Jun. 4th, 1925
H. M. Ramey, Watchman
Jun. 4th, 1925
Insurance on Machy.
Jun. 12th, 1925
Insurance no Machy.
Jun. 18th, 1925
Prem paid on receivers bonds
Jun. 20th, 1925
L. G. Childress, Rent
Jul. 1st, 1925
Jul. 31st, 1925
G. R. Stapleton, Watchman
J. F. Baldwin, Watchman
Jul. 31st, 1925
Aug. 1st, 1925
L. C. Childress, rent
Aug. 7th, 1925
T. P. Childress, rent
Sep. 1st, 1925
L. C. Childress, rent
[46] G. R. Stapleton, Watchman Sept. 5th, 1925
Sept. 5th, 1925
J. F. Baldwin, Watchman
Oct. 1st, 1925
L. C. Childress, rent
Oct. 1st, 1925
G. R. Stapleton, Watchman
Oct. 1st, 1925
J. F. Badlwin, Watchman
Nov. 2nd, .1925
L. C. Childress, rent
Nov. 2nd, 1925
T. P. Childress, rent
Nov. 7th, 1925
G. R. Stapleton, Watchman
Nov. 7th, 1925
J. F. Baldwin, Watchman
Dec. 1st, 1925
L. C. Childress, rent

1'. P. Childress

12.00
30.00

30.00

60.12
82.50
34.92

30.00
30.00

64.75
35.75
84.00

63.75

86.00
77.80
30.00
67.50

67.50
30.00

30.00
30.00
68.00
69.00

30.00
70.17
73.30

30.00
30.00

67.35
44.30

30.00

Dec. 1st, 1925
Jan. 1st, 1926

30.00

Feb. 1st, 1916

30.00

Mach. 1st, 1926
Mach. 1st, 1926

30.00

T. P. Childress

I. C. Childress, rent
I. C. Childress, rent
I. C. Childress, rent
T. P. Childress, Rent

30.00

30.00

30.00

Labor handling tram cars (taking

apart and load)

Mach. 4th, 1926

92.38

V. T. Hoover, watchman and labor Mach. 4th, 1926

71.50

Apr. 1st, 1916
Apr. 1st, 1926

30.00

V. T. Hoover, Watchman and labor Apr. 6th, 1926
Blackwell and Gray, truck hire to Ft.

38.35

L. C. Childress, rent
. T. P. Childress, rent

30.00

54

Blackmore
T. P. Childress, rent

L. C. Childress, rent

Apr. 19th, 1926
May 1st, 1926
May 1st, 1926

4.00
30.00

30.00

Bank of Dungannon, check returned

NeolaLbr. Co.
• May 19th, 1926
T. P. Childress, rent
Jun. 1st, 1926
L. C. Childress, rent
Jun. Ist, 1926
V. T. Hoover, Watchman
Jun! 18th, 1926
T. P. and I. C. Childress, rent
July 1st, 1926
T. .P and 1. C. Childress
Aug. 2nd, 1926
E. W. Wing, work
Aug. 2nd, 1926
V. T. Hoover, Watchman
Aug. 9th, 1926
T. P. and L. C. Childress, Rent
Sept. 1st, 1926

51.52
30.00
30.00
64.85
60.00
60.00
3.00
67.00
60.00

V. T. Hoover, watchman
[47] J. M. Goodloe, Auctioneer

31.00
25.00
59.00
4.00

Sept. 1st, 1926
Sept. 6th, 1926

T. P. and L. C. Childress, rent Oct. 1st, 1926
V. T. Hoover, watchman
Oct. 5th, 1926

Tax allocated

May 9th, 1925

100.00
$3115.87

[48]

MISCELLANEOUS DISBURSEMENTS

Miscellaneous disbursements made by W. F. C.* Blackwell and

C. S. Carter, Receivers of Dungannon Lumber Company, from
Dec. 12th, 1924 to Oct. 20th, 1926.

TO WHOM PAID

DATE

AMOUNT

Bank of Dungannon money
borrowed

Bank Interest on note

Jan. 13th, 1925
Jan. 13th, 1925

$

591.00
1.67

Postage, expense to Wise and
ledgers

A. C. Anderson, Atty.
S. H. Bond, Atty.
S. H. Bond, Atty.
J. W. Morrison

Jan. 24th,
Feb. 2nd,
Feb. 6th,
Feb. 21st,
Apr. 8th,

1925
1925
1925
1925
1925

8.50

2.50
20.00

15.00
9.68

Postage, freight, Telegrams, Station
ery, &c

May 5th, 1925

Postage, freight, telegrams, stationeryy & c.
Advertising

May 8th, 1925
May 26th, 1925

11.00
•

5.00

15.15

55

Telegram & c.

Jun. 6th, 1925

6.53

Clei'k at sale

Jun. 6th, 1925
Jun. 6th, 1925

5.00

Jun. 12th, 1925

5.00

Postage

4.25

Various items of expense, car
hire &c

Car hire and hotel expense
C. W. Bondurant
Jun. 18th,
R. R. Robrets, Clerk, Wise Co.
Jun.20th,
W. F. C. Blackwell, Ex. to Big Stone
Gap. Tel. &c.
Jul. 3d,
Bank of Dunganrion, for labor paid Jul. 22nd,

1925
1925

1925
1925
R. R. Roberts, Clerk, Wise County Jul. 29th, 1925

14.26

2.50
7.50
6.75

I.75

•Vdvertising Equipment in Lbr. Maga

zines
Express paid

Aug. 7th, 1925
Aug. 22nd, 1925

28.10

3.45

.Paid 33 labor claims. Court Decree
8-17-25
Sept. 1st,
J. P. Corns, Atty.
Sept. 5,
Cash, paid labor
Sept. 9th,
R. M. Addington, Clerk, Scott
County
Sept. 12th,
Telegrams
Oct. 1st,
R. T. Irvine, expenses selling Lbr.
steel and ^quip.
Oct. 28th,

1925
1925
1925

2951.18

1925
1925

.25
2.00

1925

21.25

Nov. 6th, 1925
C. S. Carter, expenses. Tel. car hire,
hotel &c.
Jan. 9th, 1926

12.33

General expenses receiver Sept.
and Oct.

5.00
9.50

26.55

Cash, for paid labor, postage,
stationery & c.
Jan. 22nd, 1926
Freight advanced M. S. Compton
Mar. 4th, 1926
Freight telegrams & c.
Jan. 6th, 1926

27:50

[49]

Cash for labor, postage &c.

20.00
8.60

May 11th, 1926

9.48

Cash for car hire, meals & c.
Jul. 26th, 1926
Cash, postage, car hire and Sta. Aug. 17th, 1926
Dungannon Hdw. Co. Mails, Toosl &c. Sept. 3, 1926
C. S. Carter, traveling expenses &c. Sept. 13th, 1926

10.35

Advertising sale
Sept. 15th, 1926
V. T. Hoover, car hire
Oct. 5th, 1926
C. C. Palmer, Sheriff Scott County Oct. 20th, 1926

16.50

7.85
5.20

31.71
II.00
17500.00

$21,440.84
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[50]

LUMBER SOLD. BOARD FEET

Statement of lumber sold by W. F. C. Blackwell and C. S.

Carter, receivers of Dungannon Lumber Company from Dec.
12th, 1924, to Oct. 20th, 1926. •

April, 1925
May 1925
June, 1925
July, 1925
Aug. 1925
Sept. 1925
Oct. 1925
Nov. 1925
Dec. 1925
Jan. 1926

112,319 ft.
176,683 ft.
71,532 ft.
12,249 ft.
72,1658 ft.
110,852 ft
109,614 ft.
351,772 ft.
83,713 ft.
170,185 ft.
1,271,577 ft.

Dec. 14th, 1926

W. F. C. BLACKWELL, Receiver.
C. S. CARTER, Receivei*.

Chas. F. Hagan, Trustee, by counsel excepts to the fore
going report of W. F. C. Blackwell and C. S. Carter receivers,
and moves that said receiver be directed to make proper report
and file voucher therewith in accordance with decree entered iii

this acuse on the 12th day of November 1926 upon the following
grounds.

1st. The report is not in proper form and does not show
whether it is the report of Receiver appointed in this cause or
receiver in the old case of Dungannon Lbr. Co. vs. Hagan et als.
2nd. The report wholly fails to show what assets came
into their hands as receivers in this case on the sources thereof.

3rd. The report shows large items a disbursement fund6
without authority, therefor, in fact, all disbursements shown

were without authority and are unaccompanied by Vouchers!
[51]

4th.

The report shown large expenditure for labor and

work done in connection with various characters of pro
perty without authority, especially as to the following: a They
were not operating receivers and had no authority to exjDend
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money in inspectip.n and loading lu.mber upon cars, the author
ized expenditure in this account amounts the sum $
.
The expenditure of $—^
for taking, up and loading
steel rails and $
in repairing tramroads was author
ized and improper certainly until all timber had been removed

from the mountain, or until this Court had after hearing de
termined that the plant should be disintegrated.

5. The report is not accompanied by any vouchers, for
y^hich reasons the report should be rejected.
By Counsel.

CHAS. F. HAGAN, Trustee,

Mr. 25th, 1927.

J. S. ASHWORTH, Atts

The Richmond Trust Company, Et A1
[52]

Vs.

Dungannon Lumber Company, Et Al.

The deposition of Charles F. Hagan, taken at the office of
J. S. Ashworth, in the City of Bristol, Virginia, on this the 31st
day of January, 1927, by agreement of parties by counsel, to be
read as evidence on behalf of Charles F. Hagan, Trustee, in the
above styled cause.

It is hereby agreed by the parties present at this hearing,
by counsel, that the printed record in the former case of CharleS
F. Hagan, Trustee vs. Dungannon Lumber Company, tried in the
Supreme Court of Appeals of Virginia, at the June term, 1926,
shall be, and is hereby made part of the record in this case, so
far as the same is applicable thereto, with the right of each
and every party to use or rely upon such portions thereof, subr
ject to the exceptions therein contained, as he may be advised,
with the right, however, of any party hereto supplementing the
record with such other matter as he may deem proper or per
tinent, whether from the old record or otherwise; subject to
objectino for materiality or substance. It is further agreed by
said parties that the Deed of Trust from Clinchland Timber Cor
poration to Safe Deposit and Trust Company of Baltimore, ap
pearing on page 75, etc., of printed record waa duly executed,
acknowledged and delivered, and was recorded in the Clerk's Of
fice of Scott County, Virginia, pn November. 18, 1913, in DB 57,
Page 297.

t Present.: Wirt P. Marks, Jr., Counsel for the. Complainant.

58

J. W. Chalkley ,Counsel for Dungannon Lumber
Company and Carnegie Steel Company.
S. W. Coleman, Counsel for S. W. Colemah,
Trustee.

R. T. Irvine, President Dungannon Lumber
Company.

-

J. S. Ashworth, Counsel for Charles F. Hagan,
Trustee.

Witness being duly sworn by J. L. Davis, Notary Public,
testified as follows:

[53]

CHARLES F. HAGAN
Direct Examination

By J. S. Ashworth:

Q.

Mr. Hagan, are you the Charles F. Hagan, Trustee, one

cf the defendants in this case ?
A.

I am.

Q. You are the same Charles F. Hagan that is referred to
and mentioned in the old case of Dungannon Lumber Company

vs. Charles F. Hagan, Trustee, and other, and as referred to. in
the printed record which is filed in this case?
A.

Yes sir.

Q. Mr. Hagan referring to the printed record and especi
ally to the deed of trust of the Clinchfield Timber Corporation in
Section 2 of Article 2 there is a provision for the creation of
what is termed a sinking fund of $3.50 per thousand feet, log
measure, for each and every thousand feet of timber cut and re
moved from the properties therein conveyed. Please state who

paid this $3.50 per thousand feet into the Sinking Fund and so
far as the same has been paid, if you know?
A. The Dungannon Lumber Company.
Q. Was the Dungannon Lumber Company operating upon

the same properties which are covered by the Clinchland Timber
Corporation Deed of Trust?
A.

Yes sir.

Q.

Were the payments of the Sinking Fund kept up as pro

vided in that Deed of Trust.

Mr. Mark's Objection: Objectde to as irrelevant and im
material. The only question remaining is whether anything
is unpaid and not whether the Sinking Fund provisions Were
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3omplied with.
A.

No sir.

.Q. How were the deficiencies, if any, provided for ?
Mr. Marks:

A.
Q.

Same objection.

By notes.
Notes of whom ?

A.

Dungannon Lumber Company.

Q. What became of the notes ?

[54] A. They were reduced to judgment.

Q. Is that the judgment referred to in the record here

of $35,000 against the Dungannon Lumber Company and R. T.
Irvine?
A

Yes sir.

Q. Do I understand you then to state that the $3,000 notes,
which in the aggregate make up the judgment of $33,000 were

given in settlement or in payment of the Sinking Fund defici-

encies?

A

Yes sir.

Q. Have you at any time entered into any agreement or
understanding with the purpose or intention of cancelling or
releasing the lien of the Deed of Trust designated as the Clmchland Timber Corporation Deed of Trust?

Mr. Marks: Objected to on the ground that it calls for the
conclusion of the witness and the expression of what may have
been or may not have been his intent; if there was any a&eement the most the witness can do is to state the facts, or if the

agreement was in writing, produce it, and if there was such
agreement, we call for its production as the best evidence in the
case.

Q Was there any intention upon the part of Charles F.

Hagan Trustee, in any papers that may have been subsequently
executed that they should operate or act as a release of this hen.
Mr. Marks; Same objection.
A

No sir.

Q State whether or not the Dungannon Lumber Com

pany was subsidiary company or company operatmg under the
Clinchland Timber Corporation Peed of Trust?
A.

It was.
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Mr. Marks: Question and answer objected to on the grourid
it calls for the conclusion of the witness and the facts should be

shown so the court can determine whether it was a subsidiary
company.

Q. Who, if you know, was the actiye man or manager
[55] of the affair of both the Clinchland Timber Corporation
and the Dungannon Lumber Company?
A.

Hon K. T. Irvine.

Q. Did he attend to all the correspondence and all affairs
of both corporations?
A.

He did.

Q. Actively in charge of the Dungannon Lumber Company ?
A.

Apparently so.

Q. Did you ever have any transactions with the Dungan
non Lumber Company except thru Mr. Irvine?
A.

I never did.

Q. I will show you what purports to be "INFORMATION

CONCERNING THE CLINCHLAND TIMBER CORPORATION"

which is apparently signed by R. T. Irvine, President, dated De
cember 1, 1913, Big Stone Gap, Va. Examine that paper and
see if it was the paper furnished you by Mr. Irvine, and file the
same as Exhibit 1 to your depositoin ?

Mr. Marks: Counsel for the Richmond Trust Company ob
jects to the filing of the paper on the following grounds: (1) It
is wholly irrelevant and immaterial to any issue in this case.
(2) It purports to be only an exparte statement in the form df
a prospectus and as such is wholly incompetent. (3) That the

Richmond Trust Company has had no knowledge of said paper
prior to its introduction at this hearing.
A.

It is, and I file same as requested.

Mr. Chalkley: Same objection made for Dungannon Lum
ber Company and Carnegie Steel Company.

Q. Attached to that statement I have just handed you is
also what purports to be minutes of a meeting of the stockhold
ers and directors of the Clinchland Timber Corpdi-ation, author
izing or purporting to authorize the execution of the Deed of
Trust in question. Please state whether you received that from

Mr. Irvine, along with the other paper just handed you, and will
you file same as Exhibit 2 to your deposition ?
A. I am of the opinion I did, and will file same herewith.

C1

[56]

Mr. Marks: Same objection.

Q. Did you rely on these as being correct statements o^
what they purport to state?
Mr. Marks:
A.

Same objection.

I did.

Q. On pages 142, 143 and 144 of the printed record, ap
pears what is designated as calculation of Royalty at $5.00 per
thousand feet. Deed of Trust, December 26, 1921, purporting to
show shipments of lumber and the royalty thereon. I will ask
you first if that statement. Deed of Trust 12-26-21, refers to
what is known as the R. L. Pennington Deed of Trust in the
record?
A.

It does.

Q.

And it purports to be a calculation of the shipments al

$5.00 per thousand feet thereunder?
A.

Yes sir.

Q. What I want to call your attention to Mr. Hagan, is
that this statement in the record appears in a reversed order.
Will you file with your answer a corrected statement of the same
thing, with the same figures, in the proper order ?
A.

I will.

Q. You had a judgment against the Dungannon Lumber
Company and Mr. Irvine, and apparently an exceution issusd
quite a long time ago, I will not take the time to look up the
date now, but why did you never levy or have it levied on the
lumber on the yards of the Dungannon Lumber Company?
Mr. Marks:

We object to the witness stating his opinion.

A. Because Mr. Coleman, as Trustee, had as I thought, a
prior lien on the lumber.
Q. Was there apparently enough lumber there at any one
time to pay his lien or what purported to be his lien, and justify
a levy for the excess ?

Mr. Chalkley:

Objected to because it calls for witness' opin

ion.

A. I doubt if there was enough lumber at the time, but
there was a subsequent time when there was sufficient lumber
to pay off Mr. Coleman and niyself both.
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Cross Exmaination

By Mr. Marks:

CQ. Mr. Hagan I note from the report of the Commis
sioner at page 125 of the printed record that he found the total

balance due you as Trustee from the Dungannon Lumber Company, to be $44,669.53, of which $10,548.60 was the unpaid bal
ance due on the notes which originally aggregated $20,000 and

which were secured by the deed of trust to R. L. Pennington,
Trustee, appearing at page 37 of the printed record, and at page
129 of the record, the commissioner continuing -his report find

that the balance of $36,120.84 was the amount due under the
judgment which was confessed in the Circuit Court of Wise

County by the Dungannon Lumber Company as appears in the
printed record. The sources of the two amounts which I have
just given, aggregating the total amount which the commis
sioner found due to you is correct, is it not ?
A, I am willing to accept it as being correct.

CQ. As the total indebtedness plus interest, of course, due
to you from Dungannon Lumber Company?
A.

Yes, sir.

CQ. Now, Mr. Hagan, is it not a fact that the notes aggre
gating $20,000 which are secured by the Pennington Deed of
Trust, dated December 26, 1921, were given in payment of tim
ber on a part of the boundary of land described in the Clinchland
Timber Corporation deed of trust, which was below the diameter

that was sold to the Clinchland Timber Corporation, and which
is described in that deed of trust. In other words, was not* the
transaction out of which the Pennington deed of Trust was given
and the notes secured thereby for a sale of additional timber

from 12 inches up to 20 inches, that timber not being included
in the sale to the Clinchland Timber Corporation ?
A. The Pennington deed of trust was to secure the pur
chase price of additional timber sold under 20 inches down to
12 inches.

Q.

In other words, that was a transaction which took

place in 1921 as a new transaction at that time, and the in
debtedness was a new indebtedness which arose by a sale for
the timber of the sizes just mentioned?
A.

Yes sir.

Q.

Mr. Hagan the so called Dunn deed of trust which is

the deed dated 10-1-18 beginning at the bottom of page 187 of
the printed record was to secure the sum of $44,316.05 repre-
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sented by 15 promissory notes of the Dtingannon Lumber Company, the first of which notes was for the sum
of $2,316.05 and the remaining notes for $3,000 each.
As I understand the matter, these notes represented $3.50 per
thousand on the timber cut by the Dungannon Luinber Com
pany from the boundary of land described in the Clinchland
Timber Corporation deed of trust and sold by the Dungannon
Lumber Company, and upon which the amount of $3.50 per
thousand which was provided to be paid as a sinking fund, had
not been paid; in other words, that amount was in arrears an'd
the Dungannon Lumber Company gave these notes and the Deed

[58]

of Trust to secure same.
A.

Is that correct?

I think so.

Q. And the notes upon which the judgment was confessed
in the Circuit Court of Wise County by Mr. Irvine and the Dun
gannon Lumber Company were the notes which were described
in the Dunn deed of trust and which had not been paid at the
time the judgment was confessed, were they not?
A.

Yes sir.

Q. Mr. Hagan I have before me a copy of what purports to
be a timber deed and contract between Charles F. Hagan, Trus

tee, and Clinch Valley Lumber Corporation, dated December 26,
1921, whereby among other things the Clinch Valley Lumber
Corporation agreed to pay you the sum of $120,176.92 with in
terest, and as collatoral there were delivered to you $69,324.24
face value of bonds issued under and secured by the Clinchland

Timber Corporation Deed of Trust, appearing in the printed
record? Do you recall that transaction?
Mr. Ashworth:

Counsel for Charles F. Hagan, Trustee, ob

jects to the question asked concerning the paper which does
not purport to ever have been signed or acknowledged, and which
counsel believes never was executed, and would insist on coun

sel getting the actual deed that was signed, so the witness may
not be in error in which case the deed itself must speak for its
contents and its purpose.
A.

I will not undertake to recall in detail an answer to

your question but will file herewith a certified copy of the deed
which will speak for itself.

[59]

Q. Mr. Hagan where are the bonds aggregating $69,324.24 mentioned in that deed as having been placed sa

collateral ?

A.

They were redeemed by the Clinch Valley Lumber Cor-
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poration.

Q. In other words the total amount was paid and the
bends cancelled?

A.

The bonds were turned over to them.

Q. So far as you were concerned you got your money and
surrendered the bonds?

A. Yes sir, the Clinch Valley Lumber Corporation paid
their note in full.

Q. Is it not a fact that when you surrendered the bonds
pledged as collateral with this deed that you held no other bonds
that were issued under the Clinchland Timber Corporation mort
gage?
A.

We still have a few.

Q. Mr. Ashworth: The question is objected to in so far
as it may seek to vary the fact that there is still due as shown
by the judgment, subject to such payments as have been made,
the sum of $33,000 on the original deed of trust and that these
bonds are shown to have been put up in the hands of the trustee
and presumably are in the Trustee's hands now, all. that have
not been paid.

A.

If there are any bonds that have not been paid they are

in the hands of the Trustee, with the exception of 11 bonds
which we have here.

Q.

Are these 11 bonds you have just put on the table?

A.

I think so.

Q. Mr. Hagan, where is the agreement between R. T.
Irvine and Charles F. Hagiin, Trustee, dated 11-14-13 referred

to in the endorsement on the back of these bonds, which you
have just produced?
A. This refers to an agreement that we agreed to leave
with the Dominion National Bank and if it is the same agree
ment, I have never seen it since.
Q. Have you a copy ?
[60] A. I imagine there is a copy in my files.
Q. Is the Dominion National Bank still in business?
A.

It is.

Q. Mr. Hagan you have produced 11 bonds of the Clinchland Timber Corporation, to each of which bonds is attached a
certificate for 10 shares of Preferred Stock of the Clinchland

Timber Corpoi'ation, and on the back of each bond there ap
pears the following endorsement:

"This bond is delivered and

held as security to the performance of certain guarantees with

reference to the payment of dividends upon and the redemption
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of ten (10) shares of the preferred capital stock of Clinchland
Timber Corporation, represented by Certificate No. 221 (in the
ease of the bond from which I am reading) and such certificate
as may be issued in transfer thereof, under an agreement be
tween R. T. Irvine and Charles F. Hagan, Trustee, dated the
14th day of November 1913, which agreement is deposited with
the Dominion National Bank, Bristol, Virginia, to all the pro
visions of which agreement the holder of this bond by the ac
ceptance thereof agrees. Unless and until the holder of said
ten shares of the preferred capital stock of the Clinchland Tim
ber Corporation shall exercise the option conferred by said
agreement to take this bond in lieu thereof, this bond is only
security for said guarantee with reference to said shares of
stock and cannot be otherwise negotiated or held." You have
already testified that the indebtedness which you claim in this
action is composed of two items, namely, the balance due under
the Pennington Deed of Trust and the balance remaining due
under the notes secured by the Dunn deed of Trust, therefore
no amount represented by these bonds, even if the options re
ferred to have been exercised, are included in any amount you
are now claiming in this case, are they?

Mr. Ashworth: Objected to because it has been testified
and shown that the amount represented by the judgment in
cludes the deficiencies in sinking fund which should have paid
these and other bonds that are unpaid, and there is no claim
in this case by Charles F. Hagen, Truste, that these bonds fur

nish any additional indebtedness other than that covered by
the judgment.
A.

[61]

As I understand it, we are not claiming any more

than is represented by the judgment. You simply asked

me if we had any more of these bonds, and I told you we
had and produced them.

CQ.

And now I ask you the question you are not making

any claim on these bonds you have produced, are you ?
A.

Not in xecess of the claims heretofore stated, being the

judgment and the Pennington Deed of Trust.
CQ. Now, Mr. Hagan, you made some mention of some
bonds being in the possession of the Trustee. You have no in
terest in bonds surrendered to the Trustee, have you?

Mr. Ashworth: Objected to because the deed of trust shows
the Trustee is to hold the bonds and they should have all been
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in the-Trustee's possession, if- Lam not mistaken.
A.

Whatever bonds there might be in his hands as above

stated will not effect the claims mentioned herein.

GQ.

In other wordsi any bonds in the hands of the Trustee

are-bonds he holds'as-Trustee under the Glinchland Timber Gor-

poration deed of trust ?

-A.

Intake'it you are-correct.
" Re-Direct Examination

SyrMr; Ashwoi^:
ilMr. 'Hagan if Lunderstand you in your cross-examina
tion-^you 'have stated that you make •no' other claim on' account

of jbonds-except to the extent of the notes that were executed as
shbwn arid embraced in the judgment, which represents the defieie^icies intended:to cancel bonds, is that correct?
•^A. IJIt-is.
>Re-Gross Examination

By Mr. Marks:

'Q. Mr. Hagan' you hbld those 11 bonds which ydu have
pi*odttC6d here, and "whrch are the only bonds you hold as sefor certain guarantees under the agreement between you

and Mr.' IrVine. These 11 bonds therefore do not represent any
ii'fd^bt^'driess of thef Cliiichland Timber Corporation to you, but
you are riierely holding them as I understand under that Irvine
and Hagan agreement, is that correct?
•

-Mr. Ashworth: I obj ect; to the. question unless we could see
the Irvine agreement.
[62]

Re-Direct Examination

By Mrs Ashworth:
Q. I will ask you this question, Mr. Hagan, whatever may

have become of the bonds, the notes you refer to represent pay
ments that should have been made in redemption of the bonds
and if the bonds have been redeemed or marked cancelled or sat

isfied, or anything of the kind, they have so done without your
penaaisMon,- is that' true ?
•'A.

It is.

n

Re-Cross Examination/i

By Mr. Marks:
CQ. Mr. Hagan do you mean to say -youJieW. bonds oinder
which you are claiming to not know where they are,\surreiidered
them and let someone else cancel fchema ?.

Mr. Ashworth: Objected to because.Mr.; H^g^n, was, relyiijg

upon the.notes which were given as—or addition^ .p^yn^ent of
sinking fund intended to be applied to bonds.
Mr. Marks:

We know that counsel does not iso intend^^his

remarks, but we certainly have the right ito^get at the/fsCtiti'df
this transaction, and ^we think counsel should, not state-in his
objections just what the witness is masked* the objection tO<'ir>
relevancy or incompetency of the.testimony can.be fullyima;de by
making: objection without stating, what the. witness is .asked/it&
answer.

Mr. Ashworth: My purpose in objection is to snpw the
immediate as to the inquiry of what has actually become of
the bonds.

Mr. Marks: My answer is that.will.haye to appear from
from the testimony and not from counsel. That is. the. ppijit
to which I am objecting.

CQ.

Now Mr. Hagan, to. get back-to. what we were talk-

[63} ing about, you have^ got no bond upon which! you. canrprdduce before this court, except those; 11 bonds/ whloM>.you
held under that endorsement which is read in-this ;recor^,Lisihat
true?

A.

The 11 bonds are the only bonds I have in .my. posses

sion*'

1'

CQ. Have you any agent that holds^any bdnds;for/ you
subject to your control?
A.

No sir.

CQ. Therefore the-only bonds you hold are these 11.bonds
that have been produced here> is that correct:?

A. Yes sir, unless the Trustee,still has tsome.ofi these:^bonds
jn his possession.

CQ. The Trustee holds no bonds that belong* to yon.that
you can demand has he?
A. The notes aboye referred tQ upon which the judgment
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was gotten was for an indebtedness secured by bonds.
CQ. Is that your answer ?
A.

CQ.
A.

Yes sir.

Did you hold the bonds at one tinie?
The Trustee held the bonds.

CQ. Were they ever in your possession?
A.

Not in my possession.

CQ. At the top of page 80 of the printed record, there ap
pears the form of trustee's certificate to authenticate the bonds
to be issued under the mortgage. In Article 2 at the bottom of
page 90 of the record, I read from the mortgage as follows:

"Bonds may be authenticated and delivered by the Trustee pre
vious to the recording, fiiling or registering of this indenture,
but the Timber Corporation agrees with all convenient speed to
cause this indenture to be duly recorded and to pay all the taxes
and fees accruing therefor.. Only such of said bonds as shall
bear thereon a certificate in substantially the form hereinbefore
recited, executed by the Trustee, shall be secured by this inden
ture or entitled to any lien, right or benefit hereunder."
Then in Section 3 Article 1, on page 91, provides that
"bonds executed as aforesaid shall be authenticated by

[64] the Trustee and delivered by it from time to time upon
written order of the Timber Corporation, signed by its
President or a Vice-President and by its Treasurer or an Assist
ant Treasurer." In other words, his Trustee has no right to au

thenticate bonds or deliver bonds to any one except upon the
written order of the corporation. Were any bonds other than
these 11 bonds produced here delivered to you on order of the

Timber Corporation as provided in this mortgage and were they
ever in your possession ?

Mr. Ashworth:

Objected to because the Article read from

did not say they were to be delivered to Mr. Hagan, and I will
raise no objection if he will confine it to the statement whether

or not any other bonds other than these had been certified by the
Trustee.
A. I do not recall.

CQ. You do not know then whether you ever held any bonds
except these 11 bonds here described?

A. I have a slight recollection there were some distribu
tions made to the beneficial owners of the Hagan Estate other
than these, but I do not recall now how many.
Re-Direct Examination
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JBy Mr. Ashworth:

Q, Mr. Hagan you have been asked about these bonds who
had possession of them. Have you or not seen and known that
these bonds were certified and authorized in the same manner

that these here are to the extent of the amount stated in the
deed of trust?
A. Yes sir.

Q. Who had possession of these bonds so far as you
know?

A.

R. L. Pennington, Substituted Trustee.

Q. State whether he was also Attorney for Charles F.
Hagan, Trustee?
A.

He was.

Q.. State whether or not these matters were handled thru
and by him almost exclusively so far as you were personally con
cerned ?

A.

They were.

And further sayeth not.
CHARLES F. HAGAN.

[65]

EXHIBIT 1-2

CLINCHLAND TIMBER CORPORATION INFORMATION
1

\

AND MINUTES OF MEETINGS

Copy

1222

INFORMATION CONCERNING CLINCHLAND TIMBER
CORPORATION

(1)

Incorporated under the laws of the State of Virginia,

June 26,1913, authorized capital stock $250,000; preferred! $50,000, Common; $250,000 Bond Issue.

(2) All requirements of in corporation and other laws
have been compHed with and the company is in present good
standing in all respects.

(3)

Officers of the company are, R. T. Irvine, President;

D. E. Allen, Secretary; N. S. Baumgardner, Treasurer; Addresses
of all Big Stone Gap, Va. R. T. Irvine the President is an attor

ney at law and has extensive personal coal, iron and timber in^
terests in this immediate section of Virginia and adjoining sec-
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tion of eastern Kentucky. His experience in these matters is
from 20 to 25 years, and has been successful.! Theiother two
officers hold only a nominal amount of stockiand are coonected
with the office of the president. They are experienced and skillr
ful in their special lines. The three named constitute the board
of directors.

(4) The assets of the company consist solely of timber
trees and timbering rights on 19,715.37 acres of land in,.the

Counties of Scott and Wise^ State of Virginia, measuring 60

inches in circumference, three feet above the-ground» and con
taining at least one clear merchantable cut of timber 12 feet in
length. This timber has been counted and branded and the
number of trees is 130,864> and the number of feet estimated is
72,242,466 feet. It is believed the estimate is very conservative

and that the actual number of board feet will largely over run
the log measure estimated as above.

(5) The company has no other liabilities except the stock
and bonds set forth above.

(6) The securities which it is proposed to sell are the bonds

above referred to. These bonds bear date July 1, 1913, $84,000.00 thereof are due and payable April 1, 1923; $84,000.00
April 1, 1933, and $82,000 April 1, 1943, interest on all payable
semi-annually, April 1st and October 1st at the rate of 6 per
cent, per annum. They are first mortgage gold bonds.

(7) The total amount of these securities is $250,000.00.
(8) It is proposed to dispose of the whole amount' of this
issue at the present time at par.
(9) All cash at the time of delivery.

(10) As is shown above the bonds represent purchase
money for the property involved.

(1) Copies are given herewith of minutes of the meetings
of stockholders and directors authorizing this bond issue, held
June 30, 1913.

(12) Copy of the bond is herewith furnished, also copy of
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trust deed securing-tsame.

(13) There are no past net earning of the company. As to
the prospective net earnings, the company has already made a
sale of a portion of its timber, about one-fifth of the whole, being
the Little Stony Creek water-shed to Dungannon Lumber Com
pany; Inc., at a price which will pay the royalty on the timber,
plus a net profit of 33 1-8 per cent. The Dungannon Lumbtr
Company is installing a very large modern band saw mill and
is now about ready to begin cutting this lumber and will cut at
a rate of about ten million feet per year. Negotiations are
pending with other manufacturing concerns for the sale arid
manufacture of kll or a •large part of the remaining timber at
good profits.

(14) As to references of the officers of the company, we
give Interstate Finance & Trust Company, Big Stone (5ap, Va.;
First National Bank of Appalachia, Appalachia, Va.; and Do
minion National Bank, :Bristol, Virginia.
(15) As to the future outlook of the enterprise it may be
said that the timber is exceptionally fine and is bought at a low
I,price; it lies well with reference to railroad facilities,
[66] manufacturing. and marketing, and constitutes an at
tractive; proposition to lumber men. Timber of this kind
is extremely scarce in the country generally and .the price there
of enhances from year to year. This timber is in the main young
and vigorous and is growing rapidly. It will average according
to the best estimate of woodsmen an annual growth of 5 per
cent. Increment.

(16)

General prospects of the company omitted here.

(17) Complete list of outstanding stocks arid bonds of the
company -is $10,000 common stock; $250,000 preferred stock;
$250,000 first imortgage bonds; all issued for the aforesaid
boundary of timber, at the prices and upon the terms set out
above.

(18) The only cash invested is about $10,000 which was
paid .equally by Patrick Hagan and Charles F. Hagan, Trustee,
and.by Irvine ^and Morison before, the formation of the company,
which was paid for counting, branding and estimating the tim-
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ber, abstracting titles and doing the necessary preliminary legal
work for the organization of the company.
(19)

The foregoing is full and complete data regarding

this matter.

CLINCHLAND TIMBER CORPORATION.

By: H. T. IRVINE, President.
December 1,19 13,
Big Stone Gap, Va.

[67]

Copy

File 1222

At a meeting of the stockholders of the Clinchland Timber
Corporation held at the office of the company, Big Stone Gap,
Virginia, June 30, 1913.
Present:

A. K. Morison, R. T. Irvine, J. G. Nesbit.

Mr. Morison, president of the company, was in the chair,
and Mr, Nesbit, secretary of the company, was secretary of the
meeting, said parties represented all the stock of the said com
pany outstanding or subscribed for. The following preamble and
resolution was unanimously adopted:

"The chairman laid before the meeting a proposal from
A. K. Morison and R. T. Irvine to convey or cause to be
conveyed all the timber and timbering rights and other
rights which were conveyed by Patrick Hagan and wife to
A. K. Morison, by deed dated June 7, 1909, which timber
and timbering rights were the subject of certain contem
poraneous and subsequent agreements between the parties
interested therein, and all the right, title and interest of
the said Morison to be included herein, in exchange for the

$250,000 of preferred stock of this company, $10,000 of fhe
common capital stock thereof, and $250,000 of its first
mortgage six per cent gold bonds, the said bonds to be se
cured by contemporaneous deed of trust upon all the assets
of this corporation, whereupon motion of Mr. Irvine, sieconded by Mr. Nesbit RESOLVED that it is the sense of
these stockholders that this company should acquire the
aforesaid timber and timbering rights and other rights,
and the directors of this company are hereby authorized
and directed to acquire the sums by good and sufficient
deed of general warranty from the said Morison and Irvine,
and to issue in payment thereof $10,000 fully piaid and

73

non-assessible capital stock of this company, and $250,000
of the preferred stock, and $250,000 par value of its first
mortgage six per cent gold bonds. The said bonds shall be
dated April 1, 1913, and shall bear interested at the rate
of 6 per cent per annum, payable semi-annually April 1st
and October 1st of each year (except that the first year's
interest shall be only annual) and shall be in three series
$84,000 thereof, "Series A" which shall become due April
1st, 1923, "Series "B" consisting of $84,000 thereof, which
shall become due April 1, 1933; and the remaining $82,000
thereof, "Series C" shall become due April 1, 1943. The
said bonds shall be coupon bonds, and the directors of this

company shall determine upon the form and details of the
said bonds, and shall do all things necessary to have the
same promptly executed and. delivered, and the same shall
be secured by first mortgage or deed of trust upon all the
assets, real, personal and mixed of this company, and the
said directors shall prescribe the form and details of the
said trust deed and shall name the trustee therein, and

do or cause to be done all other acts necessary to put their
resolution into effect.
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Copy

File 1222.

At a meeting of the directors of the Clinchland Timber

\ Corporation, held at the office of the corporation. Big Stone Gap,
Va., June 30, 1913, present A. K. Morision, R. T. Irvine, J. G.
Nesbit, who were all the directors of the said corporation.
^
Mr. Morision was chairman of the meeting, and Mr. Nesbit,
secretary of the company, was secretary of the meeting.
Upon motion, the following preamble and resolution were
adopted:

"Mr. Morision, chairman of the meeting, laid before the

meeting the action of the stockholders regarding the taking
over of the timber contract referred to in the stockholders meet

ing and stated fully the purpose and plans in connection there
with, whereupon it was RESOLVED as follows:
First—that this company accept the proposition of A. K.
Morison and R. T. Irvine to convey to it all the rights of all

kinds, now owned or held by them in and connected with the
boundary of timber which was conveyed and described in a
certain deed to Patrick Hagan and wife to A. K. Morsion, dated

June 7,1909, by good and sufficient deed of general warranty.
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ge'6^cfnd-"that this cofni)aiiy shall issue to the said Irvine
and Morislon, or their ^igtis. Ten Thousand Dollars ($10,000)
par :^aJue of its fully paid non-assessible common capital stock
aMd Tw6 Hundred and Fifty Thousand Dollars ($250,000) of its
p^?etf^red caj>ital istdck, and shall execute and difeliyer to. them
two hundred and fifty thousand dollars ($250-,000) par value
of its first fiiortgage six jfer cent gold bdnds, said bonds shall be
i^ted Ap^il 1,19^18', and shMl be of three series ; $84,000 thereof
'•S6ri«s A" due April 1, 1923, $84,000 thereof "S6rJes B" due
Apfil 1, 193a^ and th6 I'emairitng $84,000 thei-eof
C" to
be€6lne
April 1, 1943, said bonds to have interest bearing
cdaJpotos at the fate of six per cent per annum payaWei S6mi-aniiuMly April 1 and October 1, except that ititerest for the first
yeaf shaH all be payable April 1, 1914; arid thereupon the chairrffan laidi befoi^ the Board the fonin of said btrnd and coupon,
which' is as fallows, to-wit:

('Bfiis is omitted, being same as the lithographed bond.)
upjoii motion it was RESOLVED that the

fdiife df said Mnd tye approved -arid i^dopted by this bbard as
and for the form of the bond to be executed in acisordance with

the resolutions of this meeting.

It Was further RESOLVED that the said bonds shall be se
cure by the corilreyarice by this cdmpany to the Safe Deposit
and Trust Cprf^any of Baltimore, Maryland, of all the property
arid asset's of this conirljariy, in trust, to secure the payment of
this bond, "and it is further RESOLVED that this company
a^Bs arid binds itseflf to pay the principal and interest of said
bonds as the saan® shaH become due, and in all respects to comply
with the conditions, requirements and provisions of such trust
deed; thereupon the chairman of the meeting laid before the
meeting a draft of said trust deed, bearing date July 1, 1913,

with the Safe Deposit and Trust Company of Baltimore, Md.,
Itustee, Whereupon it was ItESOLVED that the said form of
tru^t deed'be, "and the same is hereby ratified and approved, arid

tKe "Fresiderit isirid Secretary of this company are hereby directed
to execute, acknowledge and deliver the said trust deed, and the
President and Secretary are further authorised and directed to
exectrte ^ d deli^^elr the said bonds and the Treasurer of this

Go%p&3ny i's authorized and directed to sign interest coupons on
said"'bonds'and to furMsh his signature to the same*to be lithp^KEipIted, in accordance with the terms and provisions of the
said trtrst deed.'
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EXHIBIT 3

CORRECTED STATEM^JNT OF RPYALTY ACCOUNT
[71]
CORRECTED STATEMENT
CALCULATION OF ROYALTIES OF $5.00 PER U F1?. DEED
OF TRUST DECEMBER 26, 1921.
1922

January Shipments
February Shipments
March Shipments
April Shipments
May Shipments
June shipments
July Shipments
August shipments
September shipments
October shipments
November Shipments
December Shipments

FEET SHIPPED

2,008
27,458
22,247
4,373

Al^T. ROYAI^TY
$
10.04
137.29

111.24
21.68

31,902

159.51

51,117

255,i?^

7,8,063

390.32

37'319

ise-ep

47,483
31,482

237.91

1374;^

3,8,3^2

w.io

374,764

1,873.92

183,895
315,094
342,860
265,486

1,575.47
1,714.30

1923
N

January Shipments
February Shipments
March Shipments

April Shipments

919.48

1,327.44

550,499
317,329
454,858
454,850
508,644
481,934
399,304
548,421

2',7^k50

January Shipments
February Shpiments
March Shipments

272,469
309,085
238,^92

April Shipments
May Shipments

33.6,742
48,0,900

1,862.35
1,545.43
1^93.46
hmM
2,mm

May Shipments

June Shipments
July Shipments
August Shipments
September Shipments
October Shipments
November Shpiments
December Shipments

1,566.'64
2,273.59
2,843.32
2,409.67

2,74246

1924
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Totals

7,307,662 Feet

$36,536.77

CREDIT PAYMENTS:

Remittances to Dec. 26, 1923

$17,039.01

Amt. net invoices received to

June 1, 1924

3,953.82

Net Proceeds 2 $3500.00 Notes
6,976.66
Balance arrears royalties June 1, 1924
June 16, received from S. E. Lbr. Co.

$27,969.49
$ 8,567.28
528.43

Balance arrears royalties July 1, 1924

$ 8,038.85

Notes:

Invoices on hand not paid are not credited.
After July 10, 1924, add royalties for June.

The above is a copy of statement furnished by Robert L.
Pennington from his records and filed in suit against Dungan
non Lumber Company.

CALCULATION OF ROYALTIES OF $5.00 PER M FT.
[72]
' DEED OF TRUST DECEMBER 26, 1921.
1924

FEET

ROYALTY DUE

Totals from Statement of R. L. Penning-

ton, showing total shipments from

Dec. 26, 1921, to May 1924 at $5.00
per M
June Shipments
July Shipments
August Shipments
Sept. 12 to Nov. 5th Shipments
Totals

j

•

j

7,307,662
471,615
473,505
433,369
1,267,571

$36,536.77 '
2,358.07 2,367.52 '
2,166.84
6,338.85

9,953,862

$49,768.05

Less total payments made from December 26, 1921

to November 5,1924
$38,767.71
Balance due for Royalty on Lumber shipped at $3.00
per M on Deed of Trust Dec. 26, 1921
$11,000.34
To the above amount should be added $5.00 per M on all
lumber disposed of since the Dungannon Lumber Company went

into the hands of Receiver, approximately 1,000,000 feet, at
$5.00 per M, $5,000.00.
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EXfflBIT 4

COPY OF CLINCH VALLEY LUMBER CORPORATION
DEED

[74]

COPY

Charles F. Hagan, Trustee
To:

Timber Deed and Contract

Clinch Valley Lumber Corporation

THIS DEED, made this the 26th day of December 1921,
by and between Charles F. Hagan, Trustee, under the deed from
Patrick Hagan and wife, dated February 23, 1912, party of the
first part, and Clinch Valley Lumber Corporation, a corporation
chartered and organized under the laws of the State of Virginia,
party of the second part.
WITNESSETH:

That for the consideration hereinafter

set out, the said party of the first part does hereby give, grant,
bargain, sell, release and convey with covenants of general war
ranty, unto the party of the second part, all the timber trees,
twelve (12) inches and up on diameter outside the bark, large
aiameter way, stump height, at the time of cutting, located,
standing and being on certain boundaries or tracts of land situ
ated in the Counties of Scott and Wise, Virginia, and being that

N of the lands conveyed to the party of the first part by Patric

"^agan and Wife by deed of trust dated February 23, 1912, to
which reference is here made, and which deed of trust is of
record in the Clerk's Office of Scott and Wise Counties, Virginia,

and being all the timber on the land located on,the water-sheds of
J3ig Stony Creek, Little Stony Creek, McGhee Creek, and Dry
Creek, except that part of the timber thereon which was here
tofore conveyed by the party of the first part to the Clinchland
Timber Corporation, by deed bearing date November 7, 1913, to

gether with the further rights, easements, rights-of-way and
privileges necessary or convenient to the said party of the sec
ond part, or its assigns, for the purpose of cutting and removing
said timber and trees and any other timber commodities through
and over said land, or through and over any adjoining or ad

jacent land, belonging to the said party of the first part together
with the exclusive right, privileges and easements necessary or

convenient for the said party of the second part, or its assigns,

to remove and transport through and over said land and through

7S

and over any adjoining or adjacent lands belonging to the said
party of the first part, any timber and trees or any timber pro
ducts owned by the said party ofthe second part, orwhich

[75] the said party of the second part, or its assigns may here
after acquire on other land. Also the right to erect ^d
construct upon said, land and adjoining adjacent lands, belong
ing to said party of the first part ca,mps, <;ommissaries, docks,
lumber-yards, saw-mills, dry-kilns, skiddprs, machinery and
apparatus, wagon roads, tram-roads, railroads, switches, spurroads, ponds, dams, water-ways, to move and haul logs and lum
ber, and to use such rock, stone, sand, earth and such smail tim

ber under twelve (12) inches as may be necessary or convenient '
for constructing means of transportation or other improve

ments to be usesd in connection with the operation, such as rail

roads, wagon roads, tram-roads and other means of ingrei^s §,jb4
egress; also the right to connect rail roads, wagon roa^s, tramroads, and other means of ingress and egress with railroads,

w^gon-roads and tramroads, now existing or such as hei?eafter

may be constructed by the party of the second part, or other

persons or corporations; also the right to transport over said

land any machinery appliances, merchandise, labor, agents or
employees in either direction, whether used in connecti(m witii

the property hereby conveyed, or in connection with the proper- (

ty now owned or hereafter acquired by the pary of he second J
part, or its assigns; also the right to remove from the said land j

any and all machinery, appliances, improvements, steel, or otherf
property which the party of the second part may piit upon saf
lands provided said party of the second part shall exercise the
saidright within a reasonable time; after the right to remove 'Sie

timber hereiinder, has, by the terms of this contract expired.

The party of the first part grants unto the party of the second
part, or its assigns, the right to cut, manufacture, and remove
the said timber and trees, or any timber commodities, manu
factured therefrom, and the right to exercise all the rights,
privileges and easements hereinbefore granted during the period
of tweny years from the date hereof, and upon payment by the
party of the second part of the sum of Thirty-Nine Hundred
($39.00.00) Dollars per annum, the said right to cut, manufac

ture, and remove said timber and trees, and exercise said rights,
privileges and easements, may be extended annually for a period
not to exceed five years. After the period of time shall have
expired for removing the timber hereby conveyed under the
terms of this agreement, then all timber not cut and re-
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moved, and all 6as6ments, rights-of-ways and privileges
hereunder granted, shall revert to the said party of the

first party or his assigns, free and unimcumbered.

Tlie rights privileges and easements hereinbefore granted
for said consideration are hereby extended to, and shall apply to
the timber hereinbefore sold and conveyed by party of the first
part to said Clinchland Timber Corporation by said deed dated
November 7th, 1913, which said deed is of record in the office of

the Clerk of the Circuit Court of Scott County, in Deed Book——
Page—

Provided that this clause shall not be construed as limiting
or abridging the rights, privileges and easements granted by
said deed ; and all rights, privileges and easements, and reserva

tions in said deed irico'hsistent with this instrument are hereby
abrogated, and all such rights, privileges, easements, and reser
vations, not only with respect to the timber hereby sold and the
lasnd upon which same is situated, but also with respect to the
tim'ber sold by said deed and the land upon which same is situ
ated-are to be governed aind controlled solely by the provisions
hereof.

\

It is agreed that the party of the second part, his heirs or
aissigns, shall have the right to leave on the ground, wherever
they nmy be, any trees, parts of trees, or tree-laps, conveyed by

this or sa.id other deed, but shall have the right a;t any tiifte

*^thin the period provided herein for the removal of s^eid tjnaber;
p remove sa;me.
'I'here has heretofore been conveyed by the Cliiichland
'irttber Corporation to the Dungannon Lumber Company, Incorporaited, ee]rtain marked trees, situated on the wa^tershed of
Little stony Creek, in Scott County, Virginia, and the sa:id Diinganndn Lumber Company, Incorporated, has removed said
marked timber from a large portion of said land, but there is a

poHidn of said land remaining from which the said marked
trees have not been cut and removed by the said Dungannon

Lumber Company, Incorporated, and there is hereby excepted
and reserved from this deed and conveyance the unmaTked tim
ber on that portion of said watershed of Little Stony Creek on
which the said Dunganhon Lumber Company, Incorporated, has
not cut aftd removed said marked timber heretofore conveyed
to it by the said Clinchland Timber Corporation.
In consideration of the grant of the timber, rights-of-way,
easements, and privileges herein by the party of the first part

to the party of the second part, the said party of the
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second part hereby agrees and binds itself as follows:
To pay the party of the first part the sum of One Hun
dred Twenty Thousand, One Hundred Seventy-Six Dollars and
Ninety-two cents ($102,176.92) with interest thereon at the
rate of 6 per cent, per annum until paid, to be paid at the rate
of Thirty Thousand ($30,000.00) Dollars per annum until the
whole of said sum shall have been paid, evidenced by the note
of the said party of the second part, bearing even date herewith
for the sum of One Hundred Twenty Thousand and One Hun

dred Seventy-six Dollars and Ninety-two cents ($120,176.92).
Said annual payments shall be paid on or before the 26th day
of December in each year hereafter and enough of each payment
shall be used, first to discharge the accrued interest upon the
said note, and the remainder shall be applied upon the principal.
There is attached as collateral to the said note, bonds and pre
ferred stock of the Clinchland Timber Corporation of the par
value of Sixty-Nine Thousand, Three Hundred Twenty-four Dol
lars and Twenty-four cents ($69,324.24) being a part of the^.
bonds secured by deed of trust bearing date of said bonds,
namely, July 1, 1913, said deed of trust being recorded in Deed
Book 57, page 267, of the Clerk's Office of Scott County, Vir
ginia, and in Deed Book 116 page 221 of the Clerk's Office of
Wise County, Virginia, and being bonds Nos. 151 to 217, both

inclusive, 221 and 226, and bond 218, which is subject to a credit (
as of October 12, 1921, of Six Hundred Seventy-five Dollars -Sev-J

enty-six Cents ($675:76) leaving a balance thereon of Threj

Hundred Twenty-four Dollars Twenty-Four cents ($324.24) a.
of October 12, 1921. As soon as sufficient payments have beer
made on said note to reduce the same below the par value of said
bonds and as rapidly as said note is reduced, said bonds are to
be cancelled and delivered to the party of the second part or its

assigns, it being the intention to retain as collateral on said
note only such of said bonds as shall equal the unpaid balance
of said note.

A vendor's lien is hereby expressly reserved and retained
on the property, rights, and easements herein conveyed to se
cure the payment of said notes aggregating Fifty Thousand
($50,000.00) Dollars as above set out.

The party of the first part further covenants that he is
seized in fee simple of the timber and other rights hereby con
veyed and has the lawful right and power to convey the
[78] same; that said timber and trees, and rights hereby con
veyed are free from encumberances; that he has done no

1
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act to encumber the same; and that he will execute such other

assurances of title as may be necessary to make complete the
title of the said party of the second part, and it is agreed and
understood that the property, rights and privileges shall inure
to the benefit of the assigns or successors to the said party of the
second part and may be exercised by them as freely as by the
party of the second part.

Witness the signature and seal of the said Charles F. Hagan,
Trustee, the day and year first above written, and in witness

whereof the said party of the second part has caused its name
to be signed to this deed by its President under the corporate
seal thereof, attested by its Secretary.
CHARLES F. HAGAN, Trustee (Seal)
L. S.

Attest:

CLINCH VALLEY LUMBER CORPORATION.

E. L. LAMBER

By: LEON ISAACSON, President.

(te of Virginia, City of Bristol, to-wit:

> I, Allie 0. Freeman, a Notary Public, in and for the City of

Wol, in the State of Virginia, do hereby certify that Charles
Lagan, Trustee, whose name is signed to the foregoing deed,
ung date the 26th day of December 1921, has this day acTledged the same before me in my City and State aforesaid.

\iven under my hand this the 2nd day of June, 1922.
/Xy commission expires as Notary Public October 24, 1923.

ALLIE O. FREEMAN, Notary Public.
State of Ohio, County of Lawrence, to-wit:

I, S. G. Livingston, a Notary Public in and for the County,
in the State aforesaid, do hereby certify that Leon Isaacson

whose name is signed to the foregoing deed as President and E. L.
Lambert whose name is signed thereto as Secretary of the
Clinch Valley Lumber Corporation, bearing date on the 26th
day of December 1921, have this day acknowledged the same
before me in my County and State aforesaid.
Given under my hand this the 17th day of August 1922.

My commission as Notary Public expires on the 7ht day of
February 1923.
L. S.

S. G. LIVINGSTON, Notary Public.

The Richmond Trust Company, et al..
V.—^Depositions.
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Duriganhon Lumber Company, et al.

,.. T^e pppo^itions of W. F, Q. _Blackwell, Receiver, and others,

^j[ceji^ait, jl^^ officjB of Jno.,W- Chalkley, .in the tovvfn of Big Stone

&I), yij^^inia, on this the 22ndVday' of February, 1927, by agree

ment of Ijarties by counM^ to be read as evidence on behalf of
creditors of the Dungannon Lumber Company in the above
styled cause.

Preseiit:

Wirt !P. Marks, Jr., Counsel for The Richmond
Trust Company, Complainant.

Jrio. W. Chalkley, Counsel for Dungannon Lum
ber Company and Carrie^e Steel Compahy.

S. W. (joleman, Counsel for S. W. Coleman,
Trustee.

R. T. Imiie, President Dungannon Lumber 'Cbm' pariy.

J. S. Ashworth, Counsel for Charles F. Hag^
Trustee.

r

"V^. Fj,^.{C. Kac^^ell, feecei^^ for Dunigannon Lumbier C(/
pany, a witness oif lawful age, being first duly sworn, testifie<^

'W. F. C. BLACkWELL

/
/

Direct Examination

Mr. Chalkley:
Q. Mr. Blackwell, as one of the Receivers in this cause
have you ascertained the taxes due or assessed against the funds
in the hands of you gentlemen as Receivers, or any property in
your hands as Receivers ?

^. A.; ,No sir. There's a tax ticket out for last year. I don't
knqw^exactly what it is. I have the ones I paid since I've been
Recover.
Q. jYou say there is a ticket out for the year 1926 ?
A.

Yes.

Mr. Coleman:
Q.

I believe you are one of the Receivers appointed by

[80] the Circuit^ Court of Wise County in the cliahcery caiise
of Dungannon Lumber Company v. Charles F. Hagan,
Trustee, et al. ?
A.

I am.

Q. As such Receiver did you sell the Idg^g "cars and
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max engines of the Dungannon Lumber Company wWch

^e into your hands?
;

A. Yes sir.
Q. What did the logging cars and the Climax engines

oring, each?
Mr. Ashworth : I would just like to note an objection there,

th^t counsel for Charles F. Hagan, Trustee, objects because the
Receivers^ report shows or should, show what the various pro

perties brought. That \Yppl4,be th^ best eyi^enc^^
(Witness) A. Well, the logging cars was sold,separately

and brought $697.67, but what we sold in thi? l^st sale we sold
'^-3,ryliiin3r there asa whplei 1dpni
what was l^ft brought,
loggiiigcars that was left wasn't very good anyway; and the

;es was sold as a whole. I could tell, but I ^haven't got it

/ A?^e just first sold the engines separately and I have got
owhat they brought, but then we finaliy put the whole thing
and sold it as a whole for more money.
•PColeman:

-uic

' Do you recall what the logging car^ and Climax en-

' le brought each when they were offered separately ?
A' A. No sir, I do not.
lV[r. Ashworth:

Question and answer objected to because

immaterial as the sale was hot a(iCe^ted or donfir^ed.
Mr. Coleman:

Q. Have you any record,or data from which you can as-

[8X] certain what the log^ng cars and the Clijnax eiigines
brought, each?

A. Yes, I have the engines, and I believe the log^ng cars.
1 am not sure. What cars was left there after that sal^ was

nothing much more than junk, and in fact the

dici

Ihemr he burned the wood oft of them. I know we sold them
separately, I know we did the engines. I. haven't that data mth
me. I didn't think of that.

Q. Will you please refer to your record and state what the
logging cars and Climax engines, at what price they were each
knocked, down or priced off.?

Yes, I will look that up when I go back.

Mr. Ashworth: Same objection as before.
Mr^ Poleman:

Q. Were any of tlje logging cars spld

ypu as Receiver
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privately ?
A.

Yes.

Q. If so, please state how many and what price they brought
each?

Mr. Ashworth: Same objection as before; immaterial.

(Witness) A. Well, they brought $50.00 each, but I
can't remember just how many there was. This is $697, but I
sold some other stuff. I think my record will show how many
cars I sold. I know it was $50.00 each.
Mr. Coleman :

Q. Will you please refer to your records and ascertain

and state how many of the logging cars were sold by you pri
vately?
A.

Yes sir.

Y. And file the statement showing the number

[82] price, as an exhibit to your deposition?
A.

^

Yes sir.

Q. Mr. Irvine in his testimony in the printed recor^ijg •

the cause of Dungannon Lumber Company v. Charles F. Haii*

Trustee, has stated that the Dungannon Lumber Company]
quired three or four miles of steel rail from

Lumber Company, subject to a prior lien in favor oJV.

loway and other. Do you know" whether or not the 6^,

lien against the steel rail has been paid. If so, please • "
when, by whom and how it was paid ?
A. Well, I don't know whether it was paid or not. *'

livered to Mr. Snodgrass 33 1-2 tons of 25 lb., rail. He clain;^^.

be representing Mr. Galloway, at $25.00—$24.00 on an avera^
would bring around $800.00. I believe. But Mr. Galloway

claims that Mr. Snodgrass did not pay him and he talked \

he wouldn't consider that as being paid to him. But he repre
sented himself as representing Mr. Galloway, and I think he was.
But as to that paying the debt or not, I don't know. I didn't
know what was due on it.

Q. Are you acquainted with Mr. Galloway?
A.

Yes.

Q. What relation was Mr. Snodgrass, to whom you turned
over the rails, to Mr. Galloway ?
A. They're brothers-in-law, I believe.

Q. Had Mr. Galloway ever requested you previuosly to
turn the rail over to Mr. Snodgrass as his agent?

A, I don't think so. I had a letter frpm him, one he wrote

i

I

.
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CO Mr. Snodgrass which lead me to believe it was all right to
turn that steel over to him.

Mi*. Marks:

Counsel for Richmond Trust Company objects

to all of the foregoing testimony, particularly the assumption that Galloway had any lien on the steel rail. No
such lien had been proven or asserted in this record, and
I object to it being assumed that any such lien exists, and would
take the position even if it were attempted to be proven, that it

[83]

does not exist and would not affect the Richmond Trust Company

and that the lien of the Richmond Trust Company is a first lien
after retention for the lien of the Carnegie Steel Company. It

is agreed that the. foregoing objection applies to all testimony
of this character, thereby obviating the necessity of repeating
objection to each question and answer.

(Witness continuing) A. At the time of the first sale,
Mr. Galloway was present and told us all that he had a lien on the
steel.

'

Mr. Marks: I would like to add. further that this objec-

toin applies to any testimony on the ground of hearsay, and I
want it understood that this objection applies to all such ques
tions and answers.

(Witness, continuing)

I understood afterwards that he

did have. Mr. Ashworth wrote me—maybe some of the rest of

them—that they ought to pay for taking this steel up. And
when I delivered this to Mr. Snodgrass I sent him a bill for

taking the same amount of steel up and it shows in the bill that
I received that amount from him. It was understood that Mr.

Galloway had a lien on the 25 lb., steel. Mr. Irvine said so, I be
lieve.

I don't know whether Mr. Hagan knew anything about

it or not, but nobody raised any objection to it. And he did
have it.

•

Mr. Coleman:

Q. Do you know the number of tons of the Appalachia
Lumber Company's steel rails that were acquired by the Diingannon Lumber Company that were sold by the Re[84]

ceivers?
A. No, I dont. They had a lien on 75 tons of 25 lb. steel

I understand.

Q. Have the Receivers any memoranda or data showing
the number of tons of the Appalachia Lumber Company's steel
rails that went into their hands?
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A,. I haye not-been able to find anything in. tbe records.
I

Cross Examination

Mr. Ashworth:-

'

Q.. Mr. Blapkwell, you spoke of having a letter from Mr.
Ashworth, that is from myself, or a communication of some
sort^ That did not purport to in any way pass upon or deter-

mme whether there was a lien or not, but that i^ the r^ils did

to this, fellow that,you ought not pay for the taking
them up, Ist^t it?
A.

.

That's right.

Q. I did not mean to pass on it?.
A.

No.

Re-Direct Examination
Mr. Marks:

Qj. Mr. Blackwell, Mr. Colemap asked you if you. w.ould file

a statement of the cars which were sold and the amount realized

ai^d you said you would. Where are those records from which
you can get that information?

A. They're at Dungannon.

Q. How soon can yoii get the information to us ?
A. Well, in a day or two I ought to.

Q. But the case is going to be argued before the Court to
morrow pursuant to notice given several weeks ago, iapd every

body was notified to be here today. Isn't it possible for you to
get the information over here so as to have it here the
first thing in the morning ?

L85]

A. I can get it on the train in the morning, on the first
west-bound train.

' '

'

Q. Can you get it on the train in the morning so that we
can have it here?
A. I believe. I can.

Q, What time would that get it here?

A. About il :3p,I guess.
Q. Will you do that and get it on the train so we can have
it here in, the morning ?
A.

Yes, I'll try.

Q. Will your records show the car numbers sold?

A. They weren't numbered. The engines will sho.w,
Q. Well, the cars must have been numbered at one time.
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They are referred to in one of the deeds'as having^'Been Num
bered.

A. I don't think so. These cars I sold at $50.00 a'piece,
we had to kind of break them up to get a set of good wheels to
make enough for a car.

Q.

But you do have the engine numbers ?

A.

Yes.

Q. Will you include in the statement you are going to send;
not only the cars sold and the amounts realized from each,'but
also the engines sold and engine numbers and the amb'unt real
ized from each engine ?
A. Yes. I will state what they were sold separately at;

but they were put up afterwards all as a whole. I have got the
engines as a whole what each one brought.

If I was to fail to

get that out I will wire it.

Q.

All right.

You stated it was understood that Gallo

way should have enough steel to pay his debt.

[86]

No Isuch

uniJerstandiiig ^as ever had between the Richmond Trust

Company or any counsel representing the Rifehnibnd
Trust Company; you have never had any understanding of any
kind, of any description, from the Richmond Trust Company
about that rail ?

A. i^o;l never heard anything about the Kichniond Trust
Company at that time.
Q. But then you are mistaken as to the answer so far as

that would apply to tlie Richmond Trust Conipany?
A.

Yes.

Q. But'the Richm6nd Trust Company was hot there,' nor
their officers, or counsel or trustee, so far as you know ?
A.

No.

Q. You stated
ha<3 a, lien on certain
fui^her that you had
how much it was or

that you ascertained that Mr. GAlldway
of this steel rail. I understood'you to say
not seen any of the steel rail, didn't know
where it caime from. All you'knew was

thaJt you took the position that the steel rail laid in the Dungannon tract?

A.

Yes.

Q. So you haven't the slightest idea of your pefrsohal
knowledge where any of that rail came from?
• -A. • No.

Q. So any deed you examined did not describe any Steel
i*ail as reported to be a lien as located on the Dunganrion Lum
ber Company tract ?
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A. I don't think so. It was on Dry Creek.
Q. So far as the deed of trust, was concerned, it made no
reference to the Dungannon tract?
A.

Mr. Irvine said so.

Q. You said that Mr. Galloway had a lien on the steel; you
are predicating that on what somebody told you, is that
[87]

right?
A. I suppose I would be.
Q. How did you know it?

I knew it had been moved.

A.

From information.

Q.
A.

Did you see it moved ?
No; I might have seen sdme of it.

Q. In other words, you are merely predicating that on
what somebody told you, or said so?
A.

Yes.

Mr. Marks: Well, I move the foregoing evidence be strick
en out.

Q.

I understood you to say that you sold 33 1-2 tons of

25 lb. steel rail?
A. Yes.

Q. You had no order of the Court to do so, did you?
A.

No.

Q. In other words, somebody made a claim and you de
livered the rail ?

A.

I was sure that the Dungannon Lumber Company didn't

own the rail at all and the Appalachia Lumber Company, Mr.
Galloway, had a lien on that.

Q.

How were you sure of it ? From hearsay ?

A.

Yes.

Q. Did that deed of trust describe any steel rail in the
Dungannon Lumber Company tract?

A.

I don't think so.

I would like to look at that.

No,

he doesn't say anything about it being on the Dungannon Lum
ber Company tract. Just on Dry Creek.
Q. But none of it that really came into your possession
[88]

was on Dry Creek, was it?
A. No; on Stony Creek. There was a little bit too on

Dry Creek, a little ways but not very far.

We went up above

the mill there.

Q.

Now, Mr. Blackwell, in this statement of the transac

tions of the Receivers from December 12, 1924, to October 20th,
1926, I find listed under "Receipts" the words "Steel", opposite
which are the figures "$7,466.56".

As I understand that state-
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ment the $7,466.56 is the gross amount which you realized from
the sale of the steel rail taken out of the Dungannon Lumber
Company tracts between the dates December 12th, 1924, and Oc
tober 20th, 1926. Is that correct ?
A.

Yes.

'Q.

Then I notice under "Disbursements for and on ac

count of" there is listed "Steel", opposite which is "$3,705.76".
As I understand that, the $3,705.76 are disbursements which

the Receivers made in tearing up, selling and delivering the
steel rail and proper proportion of the tax included ?
A.

Yes.

Q.

So that th^ net amount as shown on that statement on

steel rail, would b6 the difference between $7,466.56 and $3,705.76 expended?

A. Yes, at that time. This only includes up to October
20th, 1926. I think we had some sold then, some $3,000.00
or :$4i000.00 worth that wasn't included in that statement.

Q.

That will come subsequently, of course?

A.

Yes.

Q. Now then, have the Receivers received any additional
cash since October 20th, 1926, on account of steel rail?
A.

[89] Q.

Yes.

Have you a statement on that?

A. No. Mr. Carter may have it. I haven't got it.
Q. Now, were there any disbursements made subsequent
to October 20th, 1926, that are chargeable against the proceeds
of.the steel rail?

A. Some; I don't know how much. I've been loading a
good deal since then.
Q. Have you got a record of it?
A. Not with me. It's not over $50.00 or $75.00.
tQ. Can you give us the total amount of expenditures on
account of the steel rail since October 20th, 1926, in a statement
that we can file in the morning to show that in the record ?
A. ;I will try; yes, sir.
Q. Have the Receivers made any disbursements since Oc

tober 20th, 1926, on account of any other property than steel.
rail?

. A.

I don^t think so.

Q. All the other property had been sold, delivered and
collected for on that date, except the steel rail?
A.

Yes.

Q.' And the results are reflected in the Receiver's report
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which you have filed?

A. I think so. I dont think there's anything except the
expense of loading the steel since then.
Q. Mr. Blackwell, your transactions from December 12th,
1924, to October 20th, 1926, as reflected in the Receiver's report
filed January 18th, 1927, were the transactions of you and Mr.
Carter as Receivers in the old case of the Dungannon Lumber

Company v. Charles F. Hagan, Trustee, and others, is it
[90]

not?
A.

Yes.

Q. Now, in the "Summary attached to that report, it is
shown that you had a cash balance on hand, that is, as of Octo
ber 20th, 1926, the sum of $5,752.70. That is the- correct bal
ance that you had, is it not?
A.

Yes.

Q. Now then, when you and Mr. Carter were appointed and
qualified as Receviers in this cause, that is, the Richmond Trust
Company v. Dungannon Lumber Company and others, you, as
Receivers in this cause received from yourselves as Receivers in
the old cause this sum of $5,752.70. Did you not?
A. I suppose so.

Q.

You took it over, did you not, as Receivers in this

cause?
A.

Yes.

Q. And you paid over to C. C. Palmer, Sheriff, the sum of
$17,500.00, as shown on this statement, which was the cash
realized from the property of the Dungannon Lumber Company,
which you had converted as Receivers in the old cause, did you
not?

A.

Yes.

Q.

That was paid to Palmer, Sheriff, under the property

execution issued in favor of Charles F. Hagan, Trustee.
right?
A.

Is that

Yes.

Q. And the amount of $17,500.00 which you paid over to
C. C. Palmer, Sheriff, and the cash on hand of $5,752.70 made
the total cash remaining in the hands of the Receivers from
the proceeds of the sale of the Dungannon property up to that
time, after deducting the disbursements shown on this "Sum
mary"; is it not ?
A.

How was that?

Question read to witness.

A.

I don't just understand the question.
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[91] Q. I will state it this way: The amount of $17,500.00
that you delivered over to Palmer, Sheriff, plus the

$5,752.70 which you had on hand and turned over to the Receiv
ers in the present cause, was the total cash remaining from the

proceeds of the sale of the Dungannon property up to that time
after deducting the disbursements shown, in this statement?
That is correct, is it not?

A. Yes. If we had not paid the $17,500.00^ we would have
had that plus $5,752.70

Q. I am going to ask you to file that Summary of your re-

iport as "Exhibit No. 1" with your deposition. I will ask the re
porter to mark it accordingly.

A. I file same as requested, marked "Exhibit No. 1"-W. F.
C. Blackwell'

.

,

Q. Referring again to this Summary which is marked W.
F. C. Blackwell Exhibit No. 1"; the source of the various items

making up the total cash remaining, including that delivered to
Palmer, Sheriff, can be arrived at by deducting the disburse
ments shown thereon for account of the various classes of pro

perty from the receipts shown thereon from the various classes
of property, can they not?
A.

Yes.

Q. Mr. Blackwell, where was the unsold and undelivered
steel rail in September, 1926, and at the time you and Mr. Car

ter were appointed Receivers in thepresent cause ?
A.

It was at Dungannon.

Q. Had it been torn up?
A.

Yes.

Q. Where was it piled?

A. Piled at the Dungannon Lumber Company sidmg out
side of Dungannon.

^

Q. Was it in possession of anyone except you gentlemen
[92] as Receivers in the old cause?
A. No. At what time?

,

Q. In September, 1926, and the time you were appomted
Receivers in this cause?

A. It was in our possession.

Q. And under your charge and protection?
A.

Yes.

Q. Upon whose property was it located?

A Well, a little of it on T. P. Childress property. Most
of it was along the right-of-way of the county road, I suppose;
the railroad right-of-way, right at the switch.
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Q. And the" money which you have mentioned was in your
hands as Receivers and under the charge of none except you
and Mr. Garter as Receivers? Is that correct?
A.

Yes.

Mr. Chalkley;

Q; Mr. Blackwell, your report and the Summary shows
Cross Expenditures for removing and loading steel rail: I

should like to- know as nearly as you can give- it to us the ap

proximate cost per tons of removing it from the track and Ibading it upon the cars?

A. We paid $2.00—contracted at $2.00 per ton, for moving
it and repairing the tramroad to get it in shape until' we could
run' over; it cost probably $400.00 or $500.00. Loading it cost
not over 50 cents per ton.

Qi And your total tonnage of steel rail: was approximately
how much ?

A.

Wellv 600 tons.

Q. So your cost per ton was approximately $2;50; for Hemoving it from the track andi hauling to the raih?oad station?
A.

Yes.

[93] Q. Approximately $1.00 per ton for repairs to the- traek
so you could haul it, and approximately 50f cents, per ton
loading it into railroad cars ?
A.

Yes.

Q.

Did you sell it all fob cars?

A.

Yes, we loaded it.

Q. So there has been no effort on tliie part of you' gentle

men as receivers more than the gross expense incujpred upto that
time on that account?
A.

No.

Q. What else did you add to the charge toi the' rail other
than repairing the track, hauling the rail and loading into rail
road cars ?

A. Referring to the item of $768.92^ that is chargeable to
steel because that was paid expense charged back on account of
non-payment. The bank handle dthat and it wasnt' pai4 aaid
of course, the bank had to be paid that amount, but I took credit
for that same amount. I sold that and got a trade acceptance
for it.

'

Q. In other words, you have that on the credit side- of your
account twice?

A.

Yes.

Q. Anything else chargeable to it?
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A.

I don't know.

Q. There is another item of $281.00. That transaction
was the same ?
A.

Yes.

Q. Yes, but these creditors interested in steel rail, were,

I take it, to be charged with nothing except the actual cost oi
removing the rail from the track, hauling to the station and load
ing into cars.

[94] A. That would be right.

Q. So that statement ought to be reconstructed m ordet

to make a proper per-ton charge?
A

Yes.

Q; In other words, that was their steel and they wanted to

be charged with things what it took to do it?
A. That would be right; not over $3.50—$2.00 for taking

it up, and approximately 50 cents and $1.00 in addition.

Q. You contracted at $2.00 for taking it up ?
A. Yes. And $1.00 for repairing the track, and putting

the bridges in shape.

Q. Which would make a total proper cost aga.nst steel

r^l as expense of ?

A. $3.50, about $3.50; that would be right.

Q. From your examination of your report, what h:;s been

the average gross price per ton the Receivers obtained for steel
rail sold?

A. WeU, I would say $24.00 gross.

Mr. Marks:

.

, .

,

r

Q. What has been the total amount received to date from

steel rail sold,, total gross amount?

A. I think we got this figure right, $1^312.14.
Mr. Chalkley:

^

Q. What is the total tonnage of steel rail sold up to this
time?

A.

Well, I figure 487 tons.

Q. Is that up to the time of your report?
A.

That includes the last shipment.

Mr. Marks:

Q. Now, Mr. Blackwell, you show on your Summary
that up to October 20, 1926, you had disbursed on ac-

[95] count charges against the steel rail the sum of $7305.76,

but I understand from your answers to Mr. Chalkley's

questions that included in that aggregate sum were certain book
keeping items which were not in a proper sense charge against
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the steel rail; isn't that correct?
A.

Yes.

Q. You have filed here a detailed statement 6f items, which
according to the statement, are chargeable to steel. I want you
to take that statement and go over each item and indicate each
item on that statement which are bookkeeping entries and do
not properly reflect charges against steel rail, and deduct them

from the total so we can arrive at the proper amount charge
able against steel rail.

Mr. Ashworth: Counsel for Charles F. Hagan, Trustee, ob
jects to the foregoing question because immaterial.
(Witness takes said statement) A. There are two items
on this account shown here chargeable to steel that is not actual
expense chargeable against steel.
Mr. Marks:

Q.

Wh^t are those items?

A. $768.92 account of trade acceptance charged back ac
count of non-payment. And $281.00 on account of Blue Grass

Coal Company note returned unpaid.
Q. I wish you would explain what those items are and how
they happen to be included on that statement.

A. Well, in the receipts here I charged myself with them
as receiving that amount. There's $768.92 I charged myself
with receiving that as a trade acceptance. Now, referring again
to the two items charged into the cost of handling and selling
steel of $768.92 as of February 9th, 1926, marked "Bank of Dun-

gannon trade acceptance charged bank on account of no pay
ment", and the item of $281.00 as of June 21, 1926,
[96] marked "Blue Grass Coal Company note returned", I
desire to say that I credited steel account twice with these

items and charged them off once as an expense. While the re
port may not show exactly where the two items referred to are
charged back into receipts, they are as a matter of fact charged
back into receipts when subsequently collected.
And further this deponent sayeth not.
W. F. C. BLACKWELL.
0. S. CARTER

C. S. Carter, Receiver, another witness of lawful age,
being first duly sworn, testified
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DIRECT EXAMINATION

Mr, Chalkley:

Q. Mr. Carter, as one of the Receivers have you a state
ment of any unpaid taxes due either on the property in your,
hands as Receiver or on the moneys in your hands as
Receiver?

A. I have tax ticket for 1926, amoimting to fllO.lO, pen
alty 15.51, making a. total of |113.61, payable to the Treasurer,
E. L. Bond, Treasurer of Scott County, Virginia. This covers
tangible property of the assessed value of |2100-00 upon which
the St^te tax is |5.25 and the County and District taxes |80..85
and money of $12000.00 upon which the State tax is $24.00.
Mr. Coleman:

Q.
,A.

What does the tangible property consist of?
Lumber and steel rail.

Mr. Marks:

Q. Mr. Carter, will you tell us the amount of money
which has been received by the Receivers from the sale of steel

I'ail subsequent to October 20th, 1926, which is the last date
included in the Receiver's report as filed ?
A.

Since that time we have sold and collected on account

of steel rail the sum of |4554-28.

Q.

Mr. Carter, how much money has come into your pos*

session as one of the Receivers in the cause of Richmond Trust

Company, et al., v. Dungannon Lumber Company, et al,?
A.

I now have on deposit to the credit of Blackwell and
Carter, Receivers Richmond Trust Company v. Dun[97] gannon Lumber Company, |9752.66. You could add to
that $150.00 which I have paid out on bond. That would
be the total amount of money that came into my hands.
Q. In other words, you and Mr. Blackwell, as Receivers,
have received and deposited in the Dominion National Bank at

Bristol the sum of $9902-66, and you have paid out of that
1150.00 as a premium on your bond as Receiver; leaving the
amount on deposit to the credit of the Receivers in this cause
the sum of |9752.66?
A.

That is correct.

Q. You are not prepared to state how much money is on
deposit in the Bank of Dungannon or with Mr. Blackwell as
your co-receiver?
A.

I

am not.

9e

Q. Any amount there is in addition to the amount which
is deposited in the Dominion National Bank at Bristol?
A.

That is correct.

And further this deponent sayeth not.

[98]

AGREEMENT AND STIPULATION

It is hereby stipulated and agreed between the parties'here
to, represented by counsel, that the |17,500100 shown in the
Receiver's report as having been paid to C. C- Palmer, Sheriff,
was in turn delivered by C. 'C. Palmer, Sheriff, to Chai^les F.

Hagan, Trustee, and that on the
day of January, 1927,
Charles F. Hagan, Trustee, deposited f6854.16 thereof to the
credit of this Court in this cause in the Bank of Duugannon,

Dungannon, Virginia, and that he, the-said Charles E*. Hagan,
Trustee, now holds a. balance of |10,654.84, as stipulated in the
agreement between the parties as filed in this cause.
[99]

CHARLES F. HAGAN

Charles F. Hagan, being recalled for an omitted que^ion,
by his counsel, further testified:
Mr. Ashworth:

Q.

Mr. Hagan, you testified in this case in Bristol, and

in your testimony you were asked to correct a statement in
the printed record showing the lumber shipped from the "Dun
gannon Lumber Company's plant upon which you were to be

paid therefrom |500 per thousand feet imder the Peniiington
deed of trust.

You were asked to file a corrected statement

inasmuch as the statement in the printed record was in an in
verted order so as not to be intelligible. I want to ask you
now if that statement or summary which you filed is correct and

a true statement of the account as appears on your recor'd?
A.

It is.

And further this deponent sayeth not.

[100]

R. T. IRVINE

R. T. Irvine, another witness of lawful age/ibeing first duly
sworn, testified:
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(Mr. Irvine introduced by the Dungannon Lumber Com
pany)
DIRECT EXAMINATION

Mr. Chalkley:
Q. Mr. Irvine, in the former case of Dungannon Lumber
Company, Inc., v- Cliarles F. Hagan, and others, you testified

with reference to the payment or novation of all the bonds or
debt secured under the deed of trust from the Clinchland Tim

ber Corporation, dated July 1st, 1913, to the Safe Deposit &
Trust Company of Baltimore, Trustee. In the present case
at the recent taldng of depositions in Bristol Mi*. Charles F.
Hagan testified also with reference to debts possibly outstand
ing under this deed of trust keeping it alive. Will you now
please, for the record in this case, state your understanding
with reference to this deed of trust, as to whether or not all
the money secured thereby has beeu paid or as to whether or
not the deed of trust has otherwise been satisfied?

Mr. Ashworth: (Counsel for Charles F. Hiigan, Trustee,
objects to the question and objects to the introduction of the

witness i^pon the point because it purports to be introduced on
behalf of the Dungannon Lumber Company, and there is no
pleading or |)aper in this cause or no issue raised by the Dun
gannon Lumber Company upon which this testimony can be
relevant; and because, furthermore, that Mr. Irvine's under

standing WQuld not amount to a novation, nor would it bind
anyone else.
. Mr. Marks:

To meet Mr. Ashworth's fii-st objection, I

state in the record that 1 want to call Mr. Irvine on the

[101] issue, and that he be noted as a witness called for the
Richmond Trust Company as well as Dungannon Lumber

Company.

On the question of Mr. Irvine's understanding, I

would like to ask him just the same question in a little different
form, and that is, to state the facts surrounding the transaction

in question so far as the Cluichland Timber Coi-poration deed
is concerned, up to the x)i'esent timeMr. Ashworth:

Counsel for Charles F. Hagan objects

to that question because it is too broad and would be irrelevant.
If tliere are any contracts or any agreements by which tlie
Clinchland Timber Corporation deed of trust has been novated
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or paid, they could be shown and that would be the proper
way to do it.

Mr. Chalkley:
Q. Mr. Irvine, supplementing my question in which I

asked you to stiate your understanding with reference to these
things, please, in answering the double question asked you
above, say whether or not you participated in any manner in
the payment or novation of the Clinchland Timber Corporation
deed of trust referred to, and if so state all the facts relative
thereto.

Mr. Ashworth:

The last question is also objected to be

cause those contracts or agreements should be in writing and
their introduction should be proof of themselves, and oral
agreements would not affect deeds or the rights growing out
of deeds of record.

A.

Giving the facts as I recall them involved in this mat

ter, requires a brief resume of the circumstances leading up to
the Pennington Deed of Trust and the sale of the timber and

mill and equipment of the Stony Creek Lumber Company to
the Clinch Valley liUmber Corporation.

[102] In 1921 the Dungannon Lumber Company was busy
sawing the eastern part of the Hagan timber boundary
with its mill at Dungannon. The Little Stony Creek water
shed, along with the Dry Creek and McGhee Creek water-sheds,
naturally fed to a location of the mill at Dungannon, and when

the Clinchland Timber Corporation acquired the timber rights
from the Hagan boundary, from Charles F- Hagan, Trustee,
by deed dated November 9, 1923, that he owned, the Clinchland

Timber Corporation divided the boundary into the eastern and
western parts and started the Dungannon Lumber Company

mill cutting on the eastern part, and after a delay of a year

or two we started the Stony Creek Lumber Company with a
band mill on the waters of Big Stony Creek about fiVe miles
north of Ft. Blackmore, and this mill started to cutting lumber
in the Spring of 1918.

The Dungannon Lumber Company, as a rule, had kept
up its finances and were filling its part of the contract between

Mr. Hagan, Trustee, but owing to the heavy expense we had
been to in starting the Stony Creek Lumber Company off it
was not able to keep its part of the obligation due to Mr. Hagan
up, and by October 1st, 1918, it got behind on its part rather
heavily, and in order to help it we brought forward the Dungan-
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non Lumber Company, which was owned by the same interests,
and made a settlement up to that time of what the Clinchland
Timber Corporation was behind with Mr. Hagan. That was the
so-called "Dunn" deed of trust. In other words, we divided
the total amount of about $44,000.00, into monthly payments,
most of them being for $3000.00 and these are the notes
of Wise. County and comprise a greater part of the sum

[103] which is now claimed as due by Mr. Hagan, and a large
part of which is due.

In 1921 the two mills had not come up to expectations in

sawing and raising money, and as there was a big slump m
the lumber business in the latter part of 1920, as there was in
almost all business in this section or in this country, the
Clinchland Timber Coi-poration was again behind rather

heavily with Mr. Hagan. He was threatening suit to enjoin
the cutting of any other lumber until the back payments due
him had been paid up, and he actually brought such a suit in
tlie Scott County Circuit Court; but in the meantime, a fnend
of mine who was interested financially in the Stony Creek Lum

ber Company operation, Mr. Charles W- Dondurant, offered
to stand good for what Avas then past due to Mr. Hagan, and
to pay it off to him, the amount being |33,300.00. I saw that
I could not continue to operate both companies and I began

negotiations for the sale of the Stony Creek Lumber Company.
I had as a hopeful expedient in 1920 made a contract with the
Boyd-Byburn Lumber Company, whereby they advanced me

^150,000.00 during a period of she months or more, with which

I reconstructed and improved and enlarged the Stony C^eek
Lumber Company plant. I went into negotiations with the Boyds
—C. W. and H. E.—and with Mr. Leon Isaacson an old and ex

perienced lumber man, of Ironton, Ohio, for the sale to them of

the Stony Creek Lumber Company operation with all the timber
on the watershed of Big Stony Creek. I began this negotiation

in the spring of 1921, but did not conclude it until October 12;
1921, at which time we agreed on the total amount that they
would pay me for the Hagan contract on the timber on the Stony
Creek watershed, and with it the lumber that was then on the
yard and the mill and machinery and all appliances. In other
words, they would take the shoes of the Stony Creek

[104] Lumber Company, pay off all the obligations which it had

and for which it was liable so far as the amount we agreed

f»n would go.

It then became a very pressing question between the Messrs.
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Boyd and Isaacson and myself as to the amount due to the
Hagan Estate on the Baltimore bonds. Mr. Hagan and I had in

the meantime and early in the history of this bond issue agreed

to cut out the Baltimore Safe Deposit &Trust Company as Trus
tee and to substitute Mr. Hagan's attorney at Bristol, at that
tjme Mr. R. L. Pennington, and necessary steps were taken to
make this substitution. I have forgotten the exact time that
this was done, but it was perhaps in 19i8' or 1919. At any rate,
he was the Trustee in 1921. In the matter of finding out ex

actly how much was still due on these Baltimore bonds with the
idea that they would either be paid or soon taken up by the Boyds

(using this term to mean the Boyds and Mr. Isaacson and their
associates, afterwards the Clinch Valley Lumber Corporation) I
found that neither Mr. Pennington nor Mr. Hagan's office had
kept the account of our payments very closely or in a way that
we could quickly show up a statement of how much was still due

on them. My own books weren't at that time well kept up atid
we had to adjourn a considerable length of time after October
12th before we could reach a conclusion as to how much was

still due by the Clinchland Timber Corporation. I will say in

passing that Mr. Isaacson, who was the chief financial backer of
the new syndicate, was a man who was very keen in all business
matters and very suspicious of any lien that might undercut

mm or his interests, and he took the position early in the nego

tiations that he would not go into this deal at all unless the
Hagan mortgage, known as the Baltimore money was cleared off
in thedeal. It took some time before we could gettogether

[105] and show up how much balance was due to Mr. Hagan,
but on December 26, 1921, Mr. Boyd and I met at Mr!
Pennington's office in Bristol, and during much of the timd Mr.

Hagan was also present. We found that the two operating com
panies which had been operating from three to five years during
that time, had paid off to Mr. Hagan through Mr. Pennington as
Trustee, a large part of these bonds. The large part of the $44,000.00 debt evidenced by the Dunn deed of tiiast was still being
carried by Mr. Hagan and had not been paid off ; takihg the

amount of the balance due on it and the payments that had been
made in money by the two operating mills, we found that 69

bonds plus the 33 bonds which had been taken up by Mr. Bondurant, and the two together being about $103,000.00 or $104,000.00, that this would clean up the Baltimore bonds. On that
date, the deed which is in evidence already in the former case

of Dungannon Lumber Company v. Charles F. Hagan, Trustee,
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v/as drawn.

I should say at this point that the Boyds would not go in^o
the deal unless they could get the timber down to 12 inches in
diameter. The Baltimore deed of trust covered only the tim
ber 20 inches in diameter. It was thereupon, therefore, agreed

by Mr. Pennington, with the consent of Mr. Hagan, that the tim
ber which had been conveyed by Mr. Hagan, as Trustee, to the
Clinchland Timber Corporation covering timber 20 inches and

up indiameter should be extended down to cover timber 12 inches
in diameter, and the Boyds agreed to pay $50,000.00 to

cover this.gap, that is, to cover all the timber on both bounda
ries—that of the Stony Creek Lumber Company boundary arid

the Dungannon Lumber Company boundary—^between 12 and
20 inches in diameter, and I agreed for the Dungannon

[106] Lumber Company to pay $20,000.00 additional to this

. $50,000.00 for the timber on the Dungannon Lumber
Company boundary between the same sizes. The Boyds, backed
by Mr. Isaacson, held out that they would notmake the deal with
an undercutting lien of the Baltimore deed of trust, but insisted
that it must be put in shape so that when they paid up what they
agreed to pay to Mr. Hagan it would clear off the Baltimore
trust deed and bonds under it, and give them the clear title. It
was therefore agreed that in addition to the $50,000.00 wnich

was to bepaid by the Boyds for the small timber and in addition
to the money they were to pay to the Stony Creek Lumber Com

pany for all its holdings at that place, the Boyds or the Clinch
Valley Lumber Corporation assumed and agreed to pay off and

discharge the sixty-nine and a fraction of these Baltimore Trust
deed bonds. In the deal with the Stony Creek Lumber Company
the said Clinch Valley Lumber Corporation agreed to pay to Mr.

. Bondurant the $33,300.00 of money which he had paid to Mr.
Hagan with which at the time of the payment by Mr. Bondur
ant, bond of an equal amount, towit, $33,300.00, had been put

up, so that when the Clinch Valley Lumber Corporation paid off

its obligations to the Stony Creek Lumber Company it included
the payment of these Baltimore bonds to the amount of $33,300.00, and when the deed was drawn from Mr. Hagan, Trustee,
to the Clinch Valley Lumber Corporation the sixty-nine and a
fraction bonds were likewise included, so that when the two
batches of bonds were paid off it amounted to about $102,000.00

or $103,000.00. I do not remember how much of the $44,000.00
notes covered by the Dunn deed of trust was still due, but that
was treated by us as if it were cash. That is, the amount of
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and leave
the bonds
still standing as surety that the last payment would be

made. I have been told by Mr. Pennington, and also by the

^oyds, that these bonds were delivered up and I think I was told
that they were torn up or cancelled. So, in the payments agreed
to be made to the Stony Creek Lumber Company by the Clinch
Valley Lumber Corporation, Mr. Bondurant was paid back by
that corporation his $33,300.00, with interest, and these bonds
were subject to be cancelled. Also, the sum in the neighborhood

I believe, of $80,000.00 of money which had been paid running
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.

through five years time to Mr. Pennington as Trustee, or some ot
it directly to Mr. Hagan by mutual agreement should have car
ried bonds of equal amount which should have been delivered to
me as President of the Clinchland Timber Corporation. But this
was never done. I asked Mr. Pennington about it two or three

times and he was busy at the time or didn't have his books post
ed, and for one reason or another we dropped the subject and
they were never delivered. But
bonds was paid in the way that I
know how Mr. Hagan came by the
troduced into this proceeding as

the whole amount of those
have stated above. I do not
11 bonds which have been in
he was paid for the timber

which he conveyed to the Clinchland Timber Corporation in pre
ferred stock, and possibly common stock, of the Clinchland Tim

ber Corporation, and not in bonds. The bond issue was $250,000.00. Of this, by agreement, $20,000.00 was paid to me to

help finance the operation of the Stony Creek Lumber Company.
We paid off prior to 1916 10 bonds. A young lady was in my
office then who kept the accounts very straight, and when the
amount of $10,000.00 had been properly paid, she asked for these
bonds to be sent in and Mr. Hagan's office very promptly sent
them in and I am inclined to think that these are the only
[109] bonds that were ever actually delivered to me. The pay
ments for the Hagan timber was $250,000.00, being all
the preferred stock of the Dungannon Lumber Company, and
cne bond of the par value of $1000.00 was, by agreement, put up
as collateral with each ten shares of stock. The bonds were to
be held by the Trustee as collateral for the stock and if the

Clinchland Timber Corporation should get behind in its payments
and the holders of a majority of the amount of preferred stock
should ask for a foreclosure they were entitled to have it and the
bonds would then be held by those preferred stockholders in lieu
of and instead of the preferred stock. At the taking of Mr.
Hagan's deposition in Bristol on the 31st day of last January,
it is shown on page 9 of the transcript of the deposition that Mr.
Marks asked about (interrupted).

Mr. Ashworth: Counsel for Charles F. Hagan objects to this
method of testifying by the witness as he has no opportunity
to make objections to the various points that he deems to be
irrelevant and improper testimony, as being hearsay, as being in
various and sundry.ways illegal, but having no opportunity to
break in and make these objections, and he desires at once to

make objection to the entire answer because of its narrative
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form and because it embraces hearsay and because it contra
dicts writings, and because it extends to testify as to what is con
tained in writings, what is already filed before the Court, and
desires that this objection be treated as if it were made to each
and every point that would be objectionable on the grounds sug
gested, and insists that the witness should be questioned so that
opportunities may be afforded for objection at the proper time.
Mr. Marks:

I would like to say in reply to counsel that none has said
anything or nothing has been done to deprive him of his op
portunity to break in at any time; and did not intend to
[110] take away his right to interpose at any time, and cor
dially extend to him the privilege of doing so at any time
he sees fit.

Mr. Ashworth:

I didn't suppose you would want me to be so

welcome extended to him it comes rather late.

make an objection.

And I want to

I haven't broken in out of courtesy to the

witness.

lyCr. Marks: I mean exactly what I say.

Mr. Ashworth: Well, I mean exactly what I say: That I ob
ject to the narrative form of answer by the witness on the
grounds already stated.

(Witness) continuing: The witness would like to say that he
will welcome any objection that counsel may see fit to make and
will not charge him with rudeness of breaking in whenever he

sees fit, but the witness feels he is entirely within his proper
rights and expects to continue the same to the end of his depo
sition.

Mr. Ashworth: Counsel objects to the statement of the
witness, as the witness has no right to proceed nolens volens
to testify in a case without being questioned so that other coun
sel may be able to object to points in his testimony that are ob
jectionable, and states that while he thanks the witness for the
welcome extended to him it comes rather lated.

And I want to

exclude this answer because it is narrative form and illegal for
that reason as well as for the other reasons mentioned.

Mr. Chalkley:

Counsel for Dungannon Lumber Company

examining the witness, invites the Court's attention to the

fact that he has kept quiet throughout this controyersy,
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[111] but asks that the witness be permitted to proceed with
his testimony, subject to all proper objections of any and
all counsel at any and all times.

Mr. Ashworth; Counsel objects, because the witness has
expressed his determination to do so without any such consent.

(Witness, continuing) A certain agreement printed or
stamped on the back of each of these bonds, which says in substance that each bond is delivered and held as security to the
performance of certain guaranties with reference to the payment
of dividends and redemption of the ten shares of stock as to
each bond,, the same being under an agreement between Mr.
Hagan arid myself dated the 14th day of November, 1913, and
deposited with the Dominion National Bank, Bristol, Virginia,
and further provided that unless and until a holder of said ten
shares of stock should exercise the option conferred by said
agreement to take this bond in lieu thereof, the bond is only
security for said guaranties with reference to said stock and
can not otherwise be negotiated or held. I have looked for a
copy of that agreement between Mr. Hagan and myself dated
the 14th day of November, 1913, but I have been unable to find
my copy of it. I think Mr. Hagan was asked for his copy by Mr.
Marks, but at any rate it is not in the record now, and I can not
put- it irii I will thierefoi^e say briefly that the surety—^(inter
rupted)
Mr. Ashworth:

Counsel here desires to avail himself of the

kind offer to break in at this point, and object to the statement
of the witness because he is testifying foi- the Richmond Trust
Company, and Mr. Marks, the attorney for the Richmond Trust

Company, has that agreement and can put it in the record.
Mr. Marks:

I have never had it.

Mr. Ashworth:

Counsel will state in excuse for this state

ment that Mr. Hagan, my client, stated that Mr. Marks had got
ten the agreement from Mr. Carter at the Dominion Na[112] tional Bank, at Bristol. If Mr. Marks says he did not get
the agreement from Mr. Carter I will apologize for my
stai^nfient,

Mr. Marks: I didn't get it.

I saw it there. I didn't have

it in my possession. Mr. Carter showed it to me.
Mi*. Ashworth:

Counsel further states that it is shown that

the'agreeihent is in existence and therefore must be produced.
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and if it can not be produced counsel for Charles F. Hagan will
furnish a copy of it.

Mr. Chalkley:

In view of the objection of counsel for

Charles F. Hagan, Truste, and in view of the fact that as coun
sel understands the deposition of Mr. Hagan referred to shows
clearly that he makes no claim on account of the bonds covered

by the agreement referred to, examining counsel agrees that the
evidence with reference thereto may be stricken from the record
Mr. Ashworth: Counsel objects to the evidence when
there is an agreement in existence. _

Mr. Chalkley: Counsel for Dungannon Lumber Company
in examining witness in a further endeaavor to reach an agree
ment with objecting counsel, agrees that the evidence to which

he has just objected may be stricken from the record.
Mr. Ashworth: Counsel for Charles F. Hagan states that
it has been shown by the witness that there is such an agree
ment in existence, and the objection of counsel was not to the
agreement but to the oral testimony presented, and asks that the
agreement be produced.

[113] Mr. Chalkley: Counsel for Dungannon Lumber Com
pany examining the witness, if he may have the consent
of the counsel for the Richmond Trust Company, who alsoi ask
ed a preliminary question, withdraws from the evidence the
last evidence counsel objected to.

Mr. Marks: I will consent to that. I will say that when he,
and Mr. Hagan himself stated, that the copy I saw at the Dom
inion National Bank, he took me by the bank to see it; and they
have equal access to it and they can produce if they care to do
so-

Mr. Ashworth: Counsel objects; that he did not object to
the evidence, but that he objects to testifying to orally when
there was a written agreement in existence and to produce the
agreement.

Mr. Chalkley: Mr. Irvine, by agreement the record in the

old case of Dungannon Lumber Co., v. Charles F. Hagan,
Trustee, which went to the Court of Appeals, is made a part
of the record. I think in the former case there was a complete
inventory of the Dungannon Lumber Company property. There
is nothing in this record to show it. The Receivers' report

107

merely shows certain gross sales of property and receipts
therefrom and expenses in connection therewith. You do know,

however, from the evidence that has been introduced and from
the statement of Receivers that they have sold certain property
and have referred to about 70 tons of steel rail which they still
have on hand unsold. In addition to that will you please state
for this record what other property, if any, of the Dungannon

Lumber Company is in existence which has not been sold by the
Receivers?

A

I have not kept up fully Avith the Receiver's reports
and the other evidence in the case, but right now nothing

[114] occurs to me that has not been operated upon except the
standing timber.
Q. Do you know approximately how much there is of

the standing timber that was put into the hands of the Receivers
of this case?

A. I haven't made any close survey, or approximation I

mean, but roughly and judging* from areas shown to me by the
men who knew, I think, on the ground, that there is somewhere
between 600 to 1000 acres that has not been cut over, and from

the best estimate I can made of it, supported by the evidence

of all timber experts in the matter, there is somewhere between.
2,000,000 to 4,000,000 feet all told. That is of the 20 inch in di
ameter and up. Duhgannon Lumber Company gets by this deal
on this boundary not cut over, gets the timber down, to 12 inches
and counting that in I should say there ought to be approxi
mately 3,000,000 feet, maybe a little over; but somewhere near
that.

Q. What is the stumpage value of this timber?
Mr. Ashworth: Counsel for Charles F. Hagan, objects as

being inmiaterial to any issue in the case. The property must
be sold and let it bring what it will.

A. A reasonable value of this timber would be $3*00 to

14.00 per thousand feet, say an average of |3.50 stumpage.
There is a bigdemand now for chestnut poles and I think there

is a large quantity of young chestnut trees 12 inches in dia
meter on. this area that are available. I don't Imow enough on

that subject to give a helpful opinion on whether or not if these
poles are, what I think they are, would amount to enough to
make the average stumpage left on the boundary more than,

pay 13.50 per thousand; but I am inclined to think they
are.
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[115] Mi-. Chalkley:

Q. With reference to tlie saw-iuill and other equipment
coimected therewith oTsaied by the Bungannon Luml>^r ,Co^X»any and which has been sold by the lieceivers in the foi^er
case. Was any part of it located on the boundary of land covei'ed by the Clinchland Timber Corporation deed of trust, which
you called the Baltimore deed of trust?

Mr. Ashwoi-th: Question objected to because the deeds must
be the best evidence-

(Witness)

A. No. The plant of the Dungannon: Lumber

Company, including the band mill, planing mill and all equip
ment is located on partly tAVo lots of land which we leased froin

T. P. Childress and Squire L. C. Childress, his brother. They
are some little distance south or east of the outside line of the

Hagan boundary nearest this place.
Mr. Chalkey:

Q. The steel rail which belonged to the Dun^annon Lum
ber Company and which was removed from the

tram-road

track by the Receivers and sold; do you know approximately
liow nuich, if any, of it was situate on the boundary or bWndaries of land covered by the Clinchland Timber Corporation
deed of trust?

A. I would estimate (interrupted)
Mr. Ashworth: Question objected to because immaterial-

(Witness-continuing) that approximately two-thirds of the

rails were laid inside of the Hagan boundary, and about pniBthird on other lands than the Hagan lands. In going up Little
Stony Creek h'om the mill iti isi between two or three miles the
way the tram road goes, before the Hagan boundary is reached,
and there are some tracks inside the Hagan boundary on
which the tramroad is laid which don't belong to the
[116] Hagan Estate. I think roughly two third and one-third
would be about right.

Mr. Marks: For the Richmond Trust Company. Mr. IiTine,
the Clinchland Timber Corporation did not acquire or own the

fee simple on the real estate in what is knovinti as the Hag^n

boundaiy, but merely acquired the timber rights. Is that cor
rect?

. Mr. AshAvorth : Question objected to because the deed must
be its own interpreter.
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((Witness)

A.

Yes.

Mr. Marks:

^yere the steel rail which were laid in tlie tramroad
which was on the lands of other parties, put tl^e,re with the
consent and permission of the owners loiowiug that they were
being laid for the operation of this lumber mill?
A.

Yes.

Q. Hagan, Trustee, Imew that the lumber operation was
to be launched and the tramroad laid to get the tiinber out, and
it was done with his consent, was it?

A. Yes. I don't know whether Mr. Hagan kneiv intimately
all the details of where the rails were to be laid, but he knew

in a general way, and perhaps closely, and he raised no objec
tion; and I suppose it was done with his consent, though I
never asked for any consent.

Mr. Ashw.orth: Counsel for Charles F. Hagan, Trustee, ob

jects to the testimony of the witness for the reasons st-.ited and
>Vith,out waiving said objection, cross-examines the wilness.
Q. Mr. InMne, you have spoken about the different tran
saction, giving the history of them, testifying of agreements,
etc. Were there any agreements so far as Mr- Hagan wa,? con
cern^ that were not in writing

[I4.7]

or were the

a."'" '

you testified to all in writing and fUed in the re
cord.

A. They are mainly in writing. I do not recall any parti
cular agreement with Mr. Hagan outside of these writings, f
want tos say, however, that Mr. Hagan and I from time to time
made a number of minor agreements regarding the running and

the payment of money, and all that sort of thing, some of ^hich
were not reduced to writing.

But I don't know of ai?y relevant

to this inquiry that weren't in writing.
Q. The transaction with the Boyds was in writing and
filed in the resord?

A.

I don't know whether its filed in the record, but it

was in writing. I have got it here- I won't say that I won't be
willing to file it.

Q. If it is not in the record will you file the copy ?
A. I wiH file a copy but not the original.
Q. I will as]j; him to file a copy of the Boyd agreement
that hp has testified in the record.

A. J wiU file a cqpy n^arkpd "fJjiihibit Boyd Agreement".
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Q. The Clinch Valley Lumber Corporation is in fact the
incol^poration of the Boyds and Isaacson, isn't it?
A.

Yes; associates.

Q- That's what I mean, one and the same thing?
A.

Yes.

Q. The Dungannon Lumber Company was incorporated,
was it not?
A.

Yes.

Q. And so was the Stony Creek Lumber Comapny?
A.

Yes.

Q. A separate and distinct corporation?
[118] A.

Yes.

Q- The Clinchland Timber Corporation deeded, if 1
understand, you, its eastern boundary to the Dungannon Lum

ber Company, and its western boundai-y to the Stony Creek
Lumber Company. Have you copies of those deeds ? If so, please
please file them as exhibits with your deposition.
A. I doubt if I have got them. I will be glad to file them

if I have. They are filed in the Clerk's Office of the County.
I haven't looked recently, but I don't believe I can put my hamls
on them.

Q. I will state that we are advised and from the best in

formation we can get, the deed to the Dungannon Lumber Com
pany has not been recorded in Scott County, and if you can

find either the original or a copy we think it is important to
have it in this case.

A. I would be very glad to do that, but I think its wrong
about its not being recorded in Scott County. I think it is. I
alwaj's had in mind that it was there-

Q. It would hardly be possible that the original would
be lost, is it?
A.

I don't think so.

Q. Nor would the original be lost to the Stony Creek
Lumber Company?
A.

I don't think so.

Q. Will you make another effort to find that deed and file
it?

A. Yes; I will look tomorrow. I want to say that I filed

away years ago all these papers in my vault. I looked through
a lot of them outside of this old file this •evening but couldn't
find it; but I ex])ect they are in this other bnnch.

Q. The title of the Richmond Trust Company and
[119] the title of those who claim under the Richmond Trust

ill

Company must have something' to depend upon for their
title?

Mr. Marks: I object to the question as calling for conclu
sion of the witness-

Mr. Ashworth: Counsel objects to the claim of the Rich

mond Trust Company and of all others concerned claiming
deeds from the Dungannon Lumber Company until the deed from
the Clinchland Timber Corporation to the Dungannon Lumber
Company is produced, as their title depends upon it.
Mr. Ashworth:

Q. Mr. Irvine, you have testified that Mr. Hagan was
not entitled to- anv bonds, did you or not? as security original
ly?

A.

I didnt say it in those words, but I think that's a fact.

Q. Look at that paper and see if it is a copy of the agree
ment that has been referred to, between the Dominion National
Bank and yourself?
(Hands witness agreement)

A.

It's pretty long for an agreement; you want me to read

it all? This looks like it.

Q. I will ask you to file that, subject to be exchanged or
corrected by the original which apparently is in the possession
of the Dominion National Bank?

A.

Yes; I file same marked "Exhibit Irvine No 1".

Q-

If Mr. Hagan was not entitled to the bonds, who was,

originally?

A. The Clinchland Timber Corporation owned the bonds
and owned the stocks and it delivered the stocks to Mr. Hagan
[120]

and delivered the bonds along with
certain conditions.
Q.

the stock

under

And those were the conditions?

A.
Q.

They may be.
You know the bonds were given to secure the stock?

A.

Yes.

Q. And that the bonds were given to Mr. Hagan to secure
that property?
A.

Yes.

Q- To secure the |40,000.00 purchase price for the property?
A.

Yes.

Q. You testified that the notes reduced to judgment rep
resented part of the original purchase money ?

11^
A'.

Yes.

Q. Therefore, if that be true, then the bonds to the extieKt
of those notes have never been paid, even though they might have
been burnt up?
A.

The debt behind them have not.

Q.

Then the bonds ought to be in existence if they aren't,

for what of the original indebtedness has not been paid?
A. ifo, the original parties did have contract to provide
for something to take the place of it.
Q. Did Mr. Hagan agree to that?
A- Mr. Hagan's Trustess and attorney did.
Q.

Where is it^?

A.

I don't know.

Q. I will ask you to deliver it; was it oral?
A.

I think it was. I don't recall at the time. We were all

trying to pull through this Boyd agreement.

[121] Q. And you cancelled the bond, did you; or what did
you do with it?
A. I explained already that the bonds were left—100 and
some of them, with Mr. Pennington, to be delivered when the

Boyds paid up these |120,000, plus and the others should have
been delivered to me for cancellation long ago.
Q. The promissory notes that you referred to were given
for deficiencies in the sinking fund payments, were they not?
A.

Yes.

Q. And this sinking fund payments were designed to can
cel the bonds?
A. Yes.

Q. Then, so long as the sinking fund payments did not
equal all the bonds, the bonds have never been paid, have they,
to that extent, although they may have been destroyed?
A. That dpends on whether or not it iss subject to another
agreement. There was no lien given in the Baltimore bonds on

nothing except the timber. There is no lien given on the mill
Now when Mr. Dunn
took this deed of trust we gave him a lien on the equipment of
the Dungannon Lumber Company,

or steel machinery, any of those things.

Mr. Ashworth: Counsel objects to the witness's statement
that there was no lien given except upon the timber,' and insists

that the deeds themselves must determine what they are liens
upon ; and though he is a good lawyer, he has no right to inter
pret them.
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(Witness) I think, if you will pardon me, they are in
evidence and I don't think the Court will be influenced by my

interpreting them or your either.

[122] Q. AVell, that has net always been your interpretation
that there has been no lien given on anything but the timber?
A.

I think so.

Q. Did you prepare the prospectus and furnish him a copy
of it, that is filed in this record on which you sold those bonds?

Mr. Chalkley: Question objected to because no prospectus
filed in this record, and because any prospectus, if there is any
field, is not competent in the evidence herein.
Mr. Marks:

Comisel for Richmond Trust Company joins in the objec
tion.

Mr. Ashworth:

Q. Here's a paper filed with Mr- Hagan's testimony, his depositicm, marked "Information concerning Clinchland Timber
Corporation." Please state if that is your statement ?
A. I am willing to adopt this. I think as a matter of fact,

my associate wrote it. That's niy recollection on it. I think the
statements are true; tried to make it true. What do you find in
there that is not true?

Q. I haven't stated anything in there wasn't true. That's
why I am proving it by you. I will ask you also, Mr. Irvine, in
this same connection to look at what purports to be the minutes
and resolutions of the stockholders relative to this transaction,

filed also with Mr. Hagan's deposition, and state if that is ia
your recollection a correct copy of the resolutions of the stcokholders of the Clinchland Timber Corporation, and if not will
you file a correct copy?
Mr. Chalkley:

Question and answer

objected

to

because immaterial,

incompetent-

[123] A. I of course dont remember this far away those details
but in a general way I think this is a correct statement
of the minutes, and if I sent them or had them sent to Mr. Hagan,
I thought they were true, or tentatively so. I want to say that I
have just read over these minutes in a glancing way and I find
here this statement: "The said bonds shall be coupon bonds and

the directors of this company shall determine upon the form and
details of the said bonds, and shall do all things necessary to have

il4

tW^kme proi^p'tly ekfed^ted 'and 'delivered, and ^he skriie shall
be'securied by first iliort^age or deed of ti^ust'upori all the assets,
real, personal and mixed of' this company" etc. I ima^ne you
kie driving'kt this last seritfeh'ce, and if iso I will &tand by that
seiAerice. The only assets of this company"were that timber that
was secured by mortgage; it never was an operating company,
never owned a pound of steel or mill of any kind; and as I said
awhile ago, I think this correct.
Mr. Marks:

Q. Ybu refer "to the Timber Gotppration in the deed of trust
to the Baltimore coinp^hy?
A.

Yes.

Mr.-Ashwo'rth:

Q. That deed of trust meant to cover what it purports to
cover, though?
A. I suppose so.

Q.

And it contemplated operating the plant?

A. We expected'for a long tihie to sdl that timber. As
a matter of fact the Richmond Trust Company sent an expert oiit

here, he spent three weeks out here, and he advised their buying,

:

and I came near selling to the Richmond Trust Company.

[124] I find how that I washt fit to operate the plant, and never
was, I found. Mr. Patrick Hagan, living then, had confi
dence in Mr. Morison and myself and worked with me on that
effort to make that' sale. I associated myself with a very able

yoiing operator, Mr. Ellis, and as long as his health lasted we
succeeded; but his health gave out and I lost money since.

It

was a good deal the same story at'the Stony Cteek Lumber Com
pany. But I went into it—^pushed on me by circumstances.
Mr. Ashworth:

Q. Your mill of the Dungannon Lumber Company was
about ready to operate when you closed this deal with Mr.

itta'gan?
Mr. Chalkley: To what deal do you refer, may I inquire?
Mr. Ashworth; To the Clinchland Timber Corporation deal,
deed of trust, the entire transaction, November 7, 1913.

(Witness) A. I am inclined to think you are about right
on that, with this exception: That Mr. Morison got a contract
froni Mr. Hagan, in 1909, in effect this Same thing. We had it
chan^fed two or three times, ^nd for some reason when Mr.
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Charles F. Hagan camje.in, his father had conveyed ,tlw property
to him as Trustee, I didnt think, it rneceasary as matter of .law
to get deed from Charles Hagan. His attorney was Norman
Powell who was very eager to see Mr. Hagan to make the deal,

and in getting his idea about that I agreed to obliterate this old
deed and take this new deed here of 1913; but we had been pre-,

paring for several years intending to go ahead under this old
Morison deed.

But I wanted to do everything up in ship^shape

and we got together and agred.on that deed from Charlie. I
think we had ,already bought our machinery, Mr, Ellis a,nd-Ij
that Fall. We had made arrangements to go ahead .and cut our

timber, and I expect your questioji to that extent is cor[125] rectly pointed.
Mr. Ashworth:

Q. You state in your prospectus and resolution that you
had a saw mill to saw so many niillion feet—practically ready to
go to work.

A. If I stated it then, I think I tried to state the fact.

Q. You have no interest in this case now, have you?
A.

None on earth. No personal interest.

Q. You have no preference as to which creditors are to be
entitled to the proceeds of the Dungannon Lumber Company
property?

A. I cant say that I have not or that I have.
Q. You have a preference?

A. Well—yes. I want to see everybody paid. But I have
my own idea about what's right. That I think thfimen ought to be pai^, and tp that extent.

Q. Between a host of others, and b^t^yeen. Q^arljp

if there was anyone to lose you would rather see Charlie H^_^^n
lose than anybody else?

A. No, I have a very warm opinion for him. I want to see
everyone satisfied.

Q. And the Richmond Trust Company ?
A. I think they ought to be paid.
Q. And Charlie Hagan ?
A.

Oh, yes.

They trusted me with their money.

Q. You got their money and you. got Charlie Hagan's tim
ber?

A.

Yes; I got his timber.

Q. You got it cheap, didnt you?

[126]; A. I thought so; I dpnt think sp now. But, I think I
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made him more money than he could any other way, and
I think he was lucky getting hold of it. That timber was a bad
lot of timber on account of the amount of chestnut in it.

Q. You just testified that the remnants were worth $5.50
per thousand feet?
A.

Yes.

Q. Did he get that?
A. If he was paid up he should have gotten it. I paid Mr.
Hagan very much more than $250,000.00 including the interest.
Q. You show you received $4.50 for it.
A. That was the contract; I didn't get it.
Q. Will you furnish copy of the contract with the Dungannon Lumber Company in which the Clinchland Timber Cor
poration transfers or gives to them this boundary at the rate of

|4.50 per thousand feet, etc?
A. My recollection now-it's been a long time since-but
I wanted to make fl.OO profits, tried to make it, but didn't do
it.

Q. If the Boyds were so terribly anxious and so persis
tent in their refusal to take a transaction with an outstanding
or undercutting deed of trust, as you call it, why didnt they have

that deed of trust satisfied, and that would have removed the
difficulty, wouldn't it; instead of scouring the country to get up
the bonds; if they had all been paid, why not just have that deed
marked satisfied?

Mr. Chalkley

Question objected to because incompetent, immaterial and
because witness can not answer for what's in the minds of the
Boyds.

A. I think the question is easily answered, if you will

[127] pardon me. These bonds covered both the Big .Stony
Creek and Little Stony Creek. And you couldn't mark it
satisfied unless all the bonds were settled on both creeks. Now

G9 bonds, were by contract, I think its in one of these deeds to
be filed, whereby it was agreed that these 69 bonds should be

held back until the Boyds had paid all that $50,000 extra money
for extra timber and when the other $30,000 was paid off, and
then marked cancelled.

Q. Why was there any other reason in keeping them alive
than keeping those alive for the notes you gave?
A. The notes I had given wliich were kept alive, were on
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personal property. When I gave that Pemiington deed of trust
to cover that |20,00() extra money we retained a lien on all that
Little Stony Creek timber. Therefore, at chat time the Dunn

notes they had a lien on all this personal property. The Penington Deed of Trust also had a

lien on that timber.

Didnt

have a lien on the Big Stony Creek timber, but the security was
double with the security of the Dunn deed of trust on that
liersonal property. We didn't knoAV of any better way to make
it secure; we had to work out a problem and it seemed satisfac
tory to Mr. Pennington and Mr. Hagan.
Q. What was said to Mr. Hagan?
A- That Ave give the deed of trust on all that timber.
Q. But he didn't agree to release anything else?
A. jS'othing was stated about making an actual release,
but nothing was said that there should not be, but the effect
of these deeds should retire the bonds.

Q.

But the bonds couldn't be actually retired until the
original debt has been paid?
[128] A. Yes.
Q. And the original debt has not all been paid?
A.

No.

Q. iVnother note doesn't pay anything does it?
A. If you put ample security on it.
Q. Well, that's not paying it all, is it; and it hasnt
been paid yet?
A.No- It can be agreed to be paid. These Baltimore bonds
were agreed to be paid by this Dunn deed of trust on this per
sonal property.
Q. I understand, of course, it was agreed to be paid by
the Dungannon Lumber Company; the whole thing Avas an
agreement, but it wasn't paid and the deed of trust ought not
to be released until it is paid, ought it?
A.

The deed of trust ought to be released if the proper

parties agi'eed to release it.
Q.

You haven't produced an agreement?

A.

No.

Q.

And you didn't state that Mr. Hagan did agree with

A.

No, I didn't. He says he didn't and I don't want to

it?

dispute his Avord. In my dealings It was understood that he
was agreeable to it.
Q- If you state you understood him as being agreeable
to it, why didn't you get it in writing?
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A. Penuington was llie man. I just tried to tell you that
liis release wasn't due until a year or t«ro ago.
Q. "WTiy should he bother about it? Why didn't you go

into an agreement that as soon as the bonds were paid that'^it
would be release?

A. I don't know whetherit was in writing.
Q. I think the deed you have got there says that those

bonds should be cancelled as soon as paid. Those original ones.
In other words, there just must have been a mistake,
[129] they ought not to have been cancelled until, paid. The
ones for which this unpaid sinking fund was to settle have
not been paidy of course, have they ?

A. No; not the way you look on paying.

Q. Neither were the other 80 odd bonds^ if they were paid.
But these bonds have not been paid? And Hagan got a judg
ment against the Dungannon Lumber Company and yourself
for it. And if;the bonds had been cancelled they would have been
improperly cancelled ?

A. You are going on the wrong hypothesis. If the compe
tent parties agree they should be cancelled. I am sure it was
oral.

Q. Wouldn't Mr. Hagan have to agree before itiwould be?
A.

His counsel, and trustee.-

Q. Can a counsel agree to do such a thing as that?
A. No; he should have the consent of the party.
Q. And you did not have Mr. Hagan's^ consent ?

A. No, he says he did not agree and Ii do not dispute his
statement.

Q. Mr. Ashworth has asked you to file an agreement dated

October 12, 1921, between Stony Creek Lumber Company and
Leon Isaacsen, and has questioned you with reference to the
transactions embodied in said agreement. Among the consider
ations referred to in this agreement following, an assumption on
the part of Isaacsen to pay Robert L. Pennington, Substituted
Trustee, $86,000.00, there is a reference reading; as follows:
'*or, subject to the conditions hereinafter contained, whatever
amount may be subsequently developed to be due, payable as
provided in said deed of trust, modified by supplemental agree
ment between the Clinchland Timber Coloration and the
[130] said Robert L. Pennington, Substituted Trustee." What
is this supplemental agreement between the Clinchland

Timber Corporation and Robert L. Pennington, Substituted
Trustee, referred to, if you know ?

ili)

A. That doesn't come back to me now, what that was. In
the operation and development of this property there were sev
eral of those agreements one kind or another, and this doesn't
give the date; there's nothing here to bring it back to my mind,
and I don't know just what it is.

Q. You can not recall whether or not it was some agree
ment executed between Clinchland Timber Corporation and
Robert L. Pennington, Substituted Trustee, acting for Hagan,
as to the disposition of those bonds, or anything of that charac
ter?

A. I don't know. I don't undertake to say that, although
it might be true.
Re-Re Cross

Mr. Ashworth:

Q. Mr. Hagan was not a party, I believe, to the paper you
have just been speaking about?

A. I don't think so. This was a preliminary; the trade I
got up there depended on Mr. Hagan selling that small timber
and getting rid of these bonds, and so on. I don't think he was
a party to it.
Re-Re-Re-Direct
Mr. Marks:

Q. Mr. Irvine, the Clinchland Timber Corporation never
owned any of the steel rail which belonged to the Dungannon
Lumber Company, which came into the hands of the Receivers,
did it?
A.

No.

Mr. Ashworth: Question objected to because the evidence
shows that the steel rails were laid down, at least two-thirds of
them, upon the land of Charles F. Hagan, Trustee of the
[131] Hagan Estate, and that they thereby became part of the
real eistate, and it is a legal question as to who owns it.
Mr. Matks: I said nothing about Hagan, Trustee. I asked
if Clinchland Timber Corporation ever owned any of those rail?
A.

No.

Q. Did it ever own any of the locomotives of the Dungan
non Lumber Company ?
A.

No.

Q.

Any cars of the Dungannon Lumber Co.?

A.

No.
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Q. Did it ever own the mill of the Dungannon Lumber
Company, which came into the possession of the Receivers ?
A.

No; nothing except the timber.
Re-Re-Re-Cross

Mr. Ashworth:

Q. You testified incidentally in your testimony that the
Clinchland Timber Corporation and practically yourself was
practically the owner of all three of these companies, and that
you spoke of your operating—putting in two operations, one at
Dungannon and one at Stony Creek; and one of them would keep
up and one didn't keep up its payments. You spoke of them as "f
you or the Clinchland Timber Corporation was the real owners
of them both ,did you?
Mr. Marks; I object to the question on the grounds that
the witness has not so testified.

You can ask him on the

[132] grounds of facts. The witness has not so testified.
Mr. Ashworth: Counsel states that with all your objec
tions that the records will so indicate; and I will leave that with
the witness if he didn't so state:

That he or the Clnichland

Timber. Corporation, conducted both operations until sold to
Isaacsen.

(Witness) A. I was the- principal man in it, in all three:
that is, the principal man in the Clinchland Timber Corporation
at first, and was at first one-half owner of the Dungannon Lum
ber Company and afterwards became a still larger owner, but
never owned it all; and was one-half, 55 per cent, owner of the
Stony Creek Lumber Company at first, and afterwards bought
out my associates, but he had a lien on the stock for which I was
paying him, and I never finished paying him. I had other stocks
in the Dungannon Lumber Company. I bought out Mr. Ellis;
I gave notes on the stock and I never redeemed that. So, I never
fully owned that.
Q. Was your associates the same in both companies?
A. No. Entirely different. Mr. Wilkinson had large in

terest in Stony Creek and none in the other.
Q. Were your associates in the Clinchland Timber Corpor
ation the same as in the Dungannon Lumber Co. ?
A.

No.

Q. Who were they in both?
A. Hugh and Kyle Morison were first my associates in the
Clinchland Timber Corporation, and then I had several small

m

associates. Afterwards I redeemed their stock and latterly I
bought out the Morisons. In the Dungannon Lumber Company,
Mr. Ellis and Mr. Myers were,for several years owners of
lalf interest, and a man named Walker and several
small owners.

Q. Mr. Hagan owned $250,000.00 values of preferred stock
in the Clinchland Timber Corporation ?
A.

Yes.

Q. Did he own any in the Dungannon Lumber Company ?
A.

No.

Q.

Did the owners of stock in the Clinchland Timber Cor

poration have any stock in the Dungannon Lumber Company, or
did you own it personally?

A. I owned it personally.

There was $10,000.00 com

mon stock which had voting power. I don't know whether I
turned that in or not. My impression is we turned over to them

$250,000.00 with bonds as collateral on it in payment for timber,
and we always had the right to control the operations.
Mr. Ashworth:

Q.
A.

He had nothing to do with the operation of it ?
No.. I am not sure about it. I think we agreed to turn

over the common stock also.

Q. If that would have been done, he could have put you out
of it?

A.

Yes.

Q. You wouldn't have turned him over the couitirol of tjie
plant would you?
A. No. I wouldn't be positive about this.
Q. If, after that, he had the voting powe^, you couldn't
have run it at all ?

[134] A.
Q.

I think so.
Would you have done that?

A.
Q.

I don't think so.
Then you don't think you did, do you ?
A. No. I might say that in 1916, in June, I went to Rich
mond to take up with Norman Powell and Mr. Hagan a recon
struction of this whole thing. We, had had some differences
about the number of trees. My information was that there was

a great many trees that should have been put in were left out.
(interrupted)
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Mr. Ashworth: Counsel objects, immaterial and bearing on
no issue in the case.

(Witness continuing)

I was invited to Richi

Powell was in the hospital sick and he died in a fe^
wards, and he said to me he felt like he was goii.,
he wanted to get this Hagan matter in better shape. dicated that I wasn't satisfied with the timber count for the rea

son just stated, and I wanted a re-count. Mr. Powell proposed
that we settle the matter by my having all the trees, even

though they should run a good many more than had been ac
counted for, and that I would personally endorse the Hagan
bonds or notes. He said he would be very much better if I would

tie myself to the proposal in a personal way, and he argued that
1 would perhaps get a good many trees and set things at rest.
And I did, and we drew up a new agreement with several changes
in it, and I have looked for that agremeent, but havent' found it.
I suppose Mr. Hagan has a copy of it. But, under that agree
ment I personally agreed to endorse all these bonds, and I have
forgotten just what the other changes were. I don't think there
is anything material to this particular present inquiry,
[135] but that happened.

Mr. Ashworth:

Counsel objects because it is immateri

al, and because it states conversation with Mr. Powell that can
not in any way bind Mr. Hagan in any way of an agreement.
(Witness, continuing) I want to say, repeat, that the agree
ment there was put into writing and signed by Mr. Hagan.
Mr. Ashworth:

Q. Do you know where it is, Mr. Irvine ?
A. No; I don't know. I suppose I can find it. I willlook
tomorrow and see.

And further this deponent sayeth not.
R. T. IRVINE.

[136]

CHARLES F. HAGAN

Charles F. Hagan, Trustee, being recalled, further testified:
Mr. Marks:

Q. Mr. Hagan, you were familiar with the plant of the
Dungannon Lumber Company at the time this Clinchland Tim
ber Corporation deed of trust was made, were you not?
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Mr. Asnworth: Counsel for Charles F. Hagan, objects to

the question because it appears that at the time the Clinchland
Timber Corporation plant was not in existence.

you familiar with it from the time it was in
familiar with it.

vyas there?

Dungannon Lumber Company was
of land?

\indary?
of the mountain
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Pennin^on took the other.
«•"«

oeeds of trust were taken '

each respective

A. • Yes.

• 4.^' the lumber operation
Dungannon
Lumber
ducting
there, did
you notCompai-^
? "
A.

Why, yes.

^

And further this deponent sayeth nc
CHARLES

[138] Met Persuant to adjour
1927, at the same pla
R. T. Irvine, being rec

Q. How did they get the timber oc
to the mill? Do you know?

Mr. Ashworth:

-own

Objected to because Mr. Irvine, who was

the manager of the plant, has just been on the stand and would
be best competent to answer the question, if the counsel really
desires to know.

(Witness) A. I don't know of my own personal knowledge
how they got it out. Only just what I heard.
Q. From whom did you hear it?
A.

General talk at home.

[137] Q. You took a deed of trust on the steel rail that were
up there in the woods, didnt you?
A.

Yes; my counsel did.

Q. Did you take a deed of trust on something you didnt
know was there?

A. I suppose my counsel knew; I had a list of it.
Q. You knew you were taking it at the time it was taken,
did you not?
A.

I had a deed of trust.

Q. You knew that part of the steel rail covered by the
deed of trust was on the boundaries of lands upon which the
timber was located?
A. Yes; in a way, yes.

Q. What do you mean "in a way" ?
A. General knowledge; I never was on the property.

Q. Who was your counsel you referred to, that took the deed

oftrust?

,

,

. X 4.

A

A. Jim Dunn, was one counsel, took a deed of trust, and

•veDirect Exaifiination

My Marks:

Q. Mr. Irvine, in the deed of trust securing the claim of
the Richmond Trust Company it appears that certain shares of

stock of the Intermont Coal and Iron Corporation were pledged
under the deed as security for the debt proved in this action.
Pl^se state whether that stock has any value or whether the
Richmond Trust Company has realized or can realize anything on
it.

A. The Intermont Coal and Iron Corporation is in receiver

ship in the Circuit Court of Wise County and is hopelessly in
solvent and its stock has no value whatever.

The Richmond

Trust Company has not, nor can it realize anything on account
of that stock pledged under the deed of trust.

Mr. Ashworth: Question and answer is objected to because
immaterial, and because it is not competerit proof. In other
words, I mean you have to test it, to sell it and dispose of it,
you understand what I mean.

I want to introduce, Subject to the objection, of anyone,
either through Mr. Hagan or Mr. Irvine—probably should be
through Mr. Irvine—

Q. Mr. Irvine, on last night you were requested to search
for either the original or copy of the conveyance or agreement
between the Clinchland Timber Corporation and the Dungannon
Lumber Company by which the Dungannon Lumber Company
came into possession of the timber covered by the sale of Hagan,
Trustee, to the Clinchland Timber Corporation, and you
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[139] stated that you were unable to find that, that you sup

posed Mr. Hagan had a copy of it, as he had a copy of all of
those papers. I here produce from Mr. Hagan what purports to
be
of that deed, and will aSk you to file the same as "Ex-

^^bit Dungannon Company."
Mr. Marks: Counsel for the Richmond Trust Company ob

jects to the question and any answer thereto and to the filing of
the deed contract on the ground that ti is irrelevant and imma

terial to any issue in this cause, and on the further ground that
it is not shown that the contract was ever admitted to record, or
tha the Richmond Trust Company had either actual or construc
tive knowledge of it or its existence.

Mr. Coleman: Counsel for S. W. Coleman, Trustee, joins in

the exception with counsel for Richmond Trust Company.
A. This appears to be a copy and I file the same marked as
' Exhibit Dungannon Company."
And further this deponent sayeth not.

[140]

O. S. GARTER

C. S. Carter, being recalled hy counsel for S. W. Coleman,
Trustee, further testified as follows
DIRECT EXAMIKATION
Mr. Coleman

Q. I believe you are one of the co-receivers of W. F.
Blackwell in the former cause of Dungannon Lumber Company
V. Charles ¥. Hagan, Trustee, et al.?
A.

I am.

Q. On yesterd.iy Mr. W. F. C. Blackwell, Receiver, was

requested to answer certain questions in regard to the disposal
by the Receivers of 20 logging- cars and the Climax engines,
and he did not have the data at hand upon which to base his

answer and he promised to get the necessary information from
his books or memoranda of the Receivers and file a statement

giving the answer to the questions asked him. On account of
illness he has not answered the questions- I will now ask you
whether or not you were present as one of the Receivers and
made sale of the logging cars of the Dungannon Lumber Com

pany which went into the hands of the Receivers, and the Clijnax engines, and if so please state, if you know', what the log-
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ging cars brought at the sale and what the Climax engines
brought each?

Mr. Ashwoi*th The question is objected to by counsei for
Charles F. Hagan upon the gi'ound that it is incompetent tes
timony; that if the cars in question have been sold the price
purporting should appear by the report of the Receivers and
not by oral testimony; and, further that it appears from the
record that the sale was made in bulk finally and' no sale was

made or no sale was confirmed separately, and that the^ie-of
the property was made in a gi'oss sale with the approval and
consent of S. W. Coleman, Trustee, and therefore, if he
[141] had any separate lien upon it, which is denied, it has

been lost or waived by the gross sale of the mingled es
tate.

(Witness)

I believe I'll let you read that question because

of Mr. Ashworth's objection I dont believe I have hard.ly in
mind what was asked.

Question read to witness.

A. I was present at the sale held at Dungannon on Sep
tember 4, 1926. Mr. Blackwell, joint Receiver with me, has
furnished me a transcript of the records kept by himself and
myself during the sale. This transcript shows that Mr. Blackwell sold prior to September 4, 1926, 18 trucks, or 9 cars to
the Clinch Valley Lumber Corporation for $450.00; 1 truck, or
1-2 of a car at |20-00. At the public sale held at Dungannon on
September 4, 1926, Mr. Blackwell and myself, as joint Re

ceivers, put up and sold to the highest bidder the property ad.vertised, reserving the right after the sale of the various items
to sell as a whole.

One locomotive—I am unable to state that

they were Climax because I am not familiar with that, so I'll
just call them locomotives—one locomotive numbered "100"
sold for $65.00; 1 locomotive sold for $55.00 designated as "Old

Hulda"; 1 locomotive numbered 33 sold for |60.00; 1 locomo
tive numbered 3, |50.00; 16 logging cars, $105.00. The various
items sold as separate and individual items brought |2057.75.
We then offered the property as a whole and received an offer of
175.00, which was accepted.

Mr. Ashworth: The answ^er of the witness is objected to
because, in addition to the reasons assigned as objection to the
question, counsel for Charles F. Hagan objects to the answer
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on the fui-ther grounds that Mr- Blackwell testified the
"^,[142] cars sold at private sale to which the witness has testi" fiedrwere made-up cars. That is to say, parts of other
cars were taken so as to complete a certain number of cars,
which were sold at private sale, and therefore could not be re
garded as being identical Avith any cars that may have been
referred to in the deed of trust; and for the further reason that
the 16 logging cars were sold, not separately, but in a gToup,
and therefore for that additional reason Avould be incompetent
testimony.
Mr. Coleman:

Q.

Were the 16 logging cars mentioned by you entire

cars or just parts of cars?

A. The transcript of the record furnished me by Mr.
Blackwell, who keeps these records, shows that they Avere
complete cars.
•Q. You speak of a number of engines having been sold
by the Receivers, but that you did not ImoAV whether they were
Climax engines or not. Were they the only engines belonging
to the Dungannon Lumber Company that came into the hands
of the Receivers?

A. They are.
Q. Were those engines apparently of the same make, kind
and character of engines?
A. So far as I am able to judge they were very similar in
appearance and operated for the same purpose.
Mr- Ashworth: Question and answer objected to because
not competent testimony.
Mr. Coleman:

Q. I believe the 9 logging cars mentioned by you which
brought $450.00 were sold by the Receivers at private sale
prior to the last sale by the Receivers of the machinery
[143] altogether as a w^hole?
A. That is my understanding.
N

Mr. Ashworth:

Q. Will you please file Mr. Blackwell's original state
ments to you from which you have testified, as part of your tes
timony, marked "C, S. Carter, Exhibit No, 1 and 2"?
A.

I do.

Mr- Marks:
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Mr. Carter, you testified on yesterday to the amount
of money which you received since the account of the Receivers
was filed in. tljis ca\ise and your disbursements, and neither you
or Mr. BlackweU had the Receipts and Disbursements made at
the end of Mr. Blackwell's operation from that time. Do you
now have statement giving- Receipts and Disbursements since
thait time?
A.

I have.

Q.

Pleiise staite wliat the Receipts by Mr. Blackwell were

and what his Disbursements have been?

^

A.
Q.
A.

His Receipts since October 20, 192G, were |396.43.
Grive the various items composing that total?
For Steel Rail |368-72, Miscellaneous Receipts |27.71.

Q.

Now state his Disbursements?

A. Disbursements on account of steel $101.25; on ac
count of rent (lumber) |40.00; car hire, telegrams, etc., $14.00 ;
premium on Receiver's bond |150.00, making a total of expen
ditures since October 20, 1926, by Mr. Blackwell, Receiver,
1305.25.
Q. Mr. Carter, will you file the statement showing
[144] those items as "Exhibit X" to your testimony?
A' I file same as requested.
Q. You testified to the amount of money which yon had
on hand in Bristol to the credit of the Receiver. Can you
state noAV the amount of money Avhich Mr. Blackwell has on
hand as Receiver at Dungannon?
A. I am just in receijit of a telegram from Mr. Blackwell
in which he states that he has on hand a balance of |493.00.
Q. Will you please file that telegram?
A. I do (marked "C. S. Carter Exhibit ]S^o. 3".)
And further this deponent sayeth not.

AGREEMENT

It is cagreed between the parties hereto, by counsel, that
Mr. Irvine's statement, Avhich he jigreed to file in the record,
regarding the steel rail purchased from the Appalachia Lum

ber Company, shall be filed and a copy sent to all counsel, and
within two (2) days thereafter each counsel is to notify other
counsel whether he wants to take any additional testimony.
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[145] Thereupon, counsel prepared a decree for sul>t^ission
to the Court, :v^hich decree is in the,words and figures
folloAving, namely:

"Virginia, in the Circuit Court of Wise County.

Richmond Trust Company, et al.,
V.

Complain^ts

Decree.

Dungannon Lumber Company, et al.,

Defendants

This cause came on this day to be again heard upon the
papers formerly read herein and was argued by counsel.
And it appearing to the Court that Charles F. Hagan,

Trustee, has deposited in the Bank of Dungannon, Dungaimon,
Virginia, to the credit of this Court in this cause, the sum of
Six Thousand Eight Hundred Fifty-four and 16-100 ($6854.16)
Dollars, the Court, upon motion" (interrupted)

NOTE: To which motion, counsel for Charles F. Hagan
olpjected.
(Continuing) "of Richmond Trust Company, Carnegie Steel
Company and S. W. Coleman, Trustee, by their respective coun
sel, that said fund be deposited in a national bank at interest
pending its final disposition in this cause, has ordered and. de
creed that JNO. W. GHALKLEY, who is hereby appointed as
Special Commissioner for the purpose, shall, upon an abstract
of this decree, withdraw the said fund from the Bank of Dun

gannon, Dungannon, Virginia, and deposit the same with the
Dominion National Bank, Bristol, Virginia, on certificate of de

posit in favor of this Court in this cause, to bear the usual in
terest of three (3%) per cent, for three (3) months, or four
(4%) per cent, for six (6) months or longer.
And, it is further adjudged, ordered and decreed, and like

wise agreed by counsel, that the Receivers in this cause "vdll
pay out of the funds in their possession to the Car[146] negie Steel Company, or Jno. W. Chalkley, its counsel,
the sum of ONE THOUSAND NINE HUNDRED FIF

TEEN ($1915.00) DOLLARS in full settlement and satisfaction

of, the claim of,the Carnegie Steel Company filed and asserted in
this cause.

To: R. R. Roberts, Clerk: Enter order this 24th day of Febru
ary, 1927.

H. A. W. SKEEN, Judge.
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AGREEMENT BY COUNSEL

It is agreed by the parties, by their counsel present, that
Charles F. Hagan, Trustee, shall be permitted to file, subject to
any legal objection except for form, a copy of the execution made
an exhibit to the answer but which has not so far been actually
filed.
«4c4:4c:]c4:4;4:4:4c*!|c

Adjourned 9:30 P. M., February 23rd, 1927.
147]

STATEMENT OF R. T. IRVINE
February 28th, 1927, 10:30 A. M.

Answering the question heretofore asked me by Mr. S. W.
Coleman at this hearing and which I was not ready to answer
at that time as I had to look up some of my files to get the infor
mation, I now say that there were 310 tons of the Appalachia
Lumber Company steel rail which were put down on the Dungannon Lumber Company property in order to get out the logs,
which were sold to the Dungannon Lumber Company by the Ap
palachia Lumber Company. A part of these rails were 25 lb.,
rails -and a part were 30 lb., rails, possibly a small part of them
were 35 lb., rail. I think about one-half of them were 25 lb.,
rails and the other one-half 30 lb., rails, except a small part,
possibly 20 or 25 tons, were 35 lb., steel.

Of these rails which were first put on the property, 112
tons were subsequently shipped from the property and sold to
others by the Appalachia Lumber Company through its President
Mr. L. H. Snodgrass, of Johnson City. The proceeds of these
shipments were paid partly to discharge one of the trust deed
liens which were on record against the Appalachia Lumber Com
pany and also part of the lien in favor of Mr. Galloway. This
was before the receivership of the Dungannon Lumber Company,

After this receivership 33 1-2 tons of these rails were shipped
by the Receivers and the proceeds paid over to Mr. Snodgrass
for Mr. Galloway, which made a total shipped out, of 145 1-2 tons.

The balance of the 310 tons were never shipped as Appalachia
Lumber Company steel, but were mixed with the other steel of
the Dungannon Lumber Company, and I think this record shows
elsewhere what disposition was made by the Receivers of the
Dungannon Lumber Company steel which included the balance
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of these Appalachia Lumber Company rails. Of the 310
[148] tons which were placed on the Dungannon Lumber Com
pany's property by the Appalachia Lumber Company or
iginally, approximately 2-3 of them were on the lands which
were embraced in the deed from C. F. Hagan, Trustee, to the
Clinchland Timber Corporation and from the latter to the Dun
gannon Lumber Company. The other 1-3 approximately, was

placed on lands which were leased from others by the Dungan
non Lumber Company.

In the development of its work, the Dungannon Lumber
Company moved all these Appalachia Lumber Company rails to
different part of its territory. That is, from the West side to
the East side of it, and when the receivership came they were

still on the east side, but the proportion of what were on the
Hagan lands and what were on lands leased from others was ap
proximately the same; that is, about 2-3 to 1-3.
I have now obtained copies of the deeds referred to in my

deposition hereinbefore, which I said I would procure and file
herein.

The first of these is an agreement dated October 12,

1921, between the Stony Creek Lumber Company, Inc., and Leon
Isaacsen, and the other one was an agreement of the same date,
October 12, 1921, between Leon Isaacsen of the first part, Stony
Creek Lumber Co., Inc., of the second part, and Dungannon

Lumber Company, Inc., of the third part. I file these with my

deposition marked "R. T. Irvine Exhibit No. 2", and "R. T. Ir
vine Exhibit No. 3", respectively. I think I was also asked to

file copy of a deed from the Clinchland Timber Corporation to the
Stony Creek Lumber Company, Inc., dated October 1st, 1917.
I now file such deed also, riiarked "R. T. Irvine Exhibit No. 4",
as well as deed from Charles F. Hagan, Trustee, to Clinchland

Timber Corporation, dated November 7th, 1913, marked "R. T.
Irvine, Exhibit No. 5".
R. T. IRVINE.

[149]

SUMMARY

Of statement of receipts and disbursements by W. F. C.
Blackwell and C. S. Carter, Receivers of Dungannon Lumber
Company from Dec. 12, 1924, to Oct. 20, 1926.
Received for and On Account of

Lumber

$22,236.07

Steel

7,466.56

Machinery and Equipment

5,218.75
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Office, Store and Boarding House
Fixtures

34X.38

Accounts due before receivership

1,962.08

Miscellaneous

37128

Disbursements for and On Account of
$4,092.39
3,705.76

.

Machinery and equipment

3,115.87

Miscellaneous:

Labor Liens

$2,951.18

Note Bank of Dungannon

G. C. Palmer, Sheriff

Other items of expense

591.00

17,500.00

398.66 $21,440.84

Cash on Hand
r. 14, 1926.
,^0.
Dec.

$5,752.70
$38,107.56
w. F. C. BLACKWELL,
Receiver,
C. S. CARTER,

[150]

Receiver.

W. F. BLACKWELL EXHIBIT NO. 1

Clititihlatid Timber Corporation

To—Agreement

Dungannoil Lumber Company, Inc.

Ffles 236 aiid 1222.

_^I^^agreenifint^ade and^entered into this the 25th day

of October, 1913, by and between the Clinchland Timber Cor
poration, party of the first part, and DungannonJLmnherJGompanxjnco^orated, 5arty_Qtihe second parCboth parties beinc

corporatBHTunamhe laws ortKrj^froTWgai^^
their principal offices at Big Stone Gap, Virginia:

Witnesseth: That the party of the first part doth hereby
all timbering and other rights owned by it in Scott County, Vir

sell to the party of the second part all of the timber trees and

ginia, on the water sheds of Little Stony Greek, Dry Creek and

Magee Greek; it being the same timber trees and timbering
.rights and other rights, which the party of the first part ac
quired by deeds from Charles F. Hagan, Trustee, bearing date

July 1st, 1913, from R. T. Irvine and wife, and A. K. Morrison
and wife, by deed likewise bearing date July 1st, 1913, which
deeds are of record in Scott County Clerk's Office, and" reference
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to same is hereby made for more particular description of the
said timber trees and timbering rights and other rights; it being
the purpose and intention of this agreement to vest the part of
the second part with all the rights pertaining to the said timber
and timbering rights which become vested in it by the afore
said deeds of conveyance; and the said party of the second part
takes the same subject to all the terms, conditions and agree
ments made in the aforesaid deeds to the said party of the first
part, and subject also to the terms and conditions of a certain

deed of trust or mortgage from the said party of the first part
to the Safe Deposit and Trust Company of Baltimore, State of
Maryland, likewise bearing date July 1st, 1913, and of record
in the Scott County Clerk's Office.
The party of the second part is to pay the party of the first
part for the said timber trees and timbering rights and other
rights by paying Four Dollars and Fifty Cents ($4.50) per
[151] thousand feet, log measure at the mill, Doyle's Rule, for
all logs cut and taken by it from the said lands, The party
of the second part agrees forthwith to install or complete the in
stallation of a saw mill or saw mills in or near the said boundary

of land and to cut and remove with all practicable diligence and
care .the said timber trees, and it is to take care to procure the
largest amount practical of merchantable logs for lumber or
other purposes out of the said trees. All logs with rotten ends
or otherwise defective so as not to be entirely composed of mer
chantable lumber shall be scaled in accordance with the said

Doyle's Rules, so as to account for all of the merchantable lum
ber that may be therein. Payments are to be made quarterly to

the party of the first part on the 15th day of April, July, October,
and January of each year during the currency of this agreement
for all logs measured as aforesaid during the three months im
mediately preceeding each of the said dates; and the party of
the first part is to have a lien, which is hereby granted to it,

by the party of the second part, for the full and prompt pay
ment of the said sums upon all timber trees and logs, which
have been cut down and upon all lumber upon the mill yard of
the party of the second part, until the said lumber shall be sold
and shipped to market in due course, at which time such lien
shall cease.

For the purpose of ascertaining the log measures under this
agreement the parties hereto shall have a joint log sealer whose
duty it shall be to measure and scale accurately all logs cut under
this agreement, or, at the option of either of the parties
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[152] hereto, there shall be two such sealers, one representing
each.of the parties; and in the event of a joint sealer,
the cost thereof shall be borne equally by theparties hereto; and
in the event of separate sealers, each of the parties shall pay the
cost of his own sealer. Reports shall be made by such sealer or
sealers daily or otherwise as may be determined upon, which
reports shall, if required by either of the parties, be sworn to

and the measurements reported shall be accurately kept upon

the books of each of the parties, which books shall be at all times
open to the inspection of both parties and likewise to the in

spection of the Trustee or its duly authorized agent in the afore
said deed of trust from the party of the first party to the Safe
Deposit and Trust Company of Baltimore.

IN TESTIMONY WHEREOF, each of the parties hereto
has caused these presents to be signed by its president and its
corporate seal to be hereunto affixed, attested by its secretary
in duplicate, this the day and year first above written.
CLINCHLAND TIMBER CORPORATION
President.
Attest:

Secretary.

DUNGANNON LUMBER COMPANY, INC.
Attest:

Secretary.
State of Virginia

County of Wise, to-wit:

>a Notary Public, for the County afore

said in the State of Virginia, hereby certify that
. President of the Clinchland Timber Corporation, and
, President of the Dunganhon Lumber Company,

Incorporated, whose names are signed to the foregoing writing,
bearing date October 25,1913, have each acknowledged the same
before me in my County and State aforesaid.
My Commission expires

Given under my hand this the
[153]

day of October, 1913
Notary Public.

BANK OF DUNGANNON INC.

Dungannon, Va.
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Sept. 4th, 1926 sale Dungannon Lbr. Company Machinery
&c:

1 Circular Rip saw
1 Band Rip saw
Matcher, Cutter heads and knives
10 lumber trucks

$17.00
22.00
70.00

18.00

Anvil, Vise and Forge
Cut off saw complete
Fan and pipe
2 pieces shafting

6.00
2.00
10.00
6.50

Lot of hand tools

11.50

12 lb., 16 lb., and 20 lb. frogs and switches
at $12.00 per ton.
1 Boiler pipe

.50

1 P. Mill Boiler
1 Locomotive No. 100

25.00

1 Locomotive "Old Huldy"

85.00

1 Locomotive No. 33
1 Locomotive No. 3

60.00

65.00

50.00

Lot 60 lb. steel frogs and switches at
$10.50 per ton.
16 Log. cars
1 piece cable
1 lot brass at $5.50 per hundred lbs.

105.00
3.00

1 skidder

50.00

1 decker loader

50.00

1 engine and generator
2 fire extinguishers
Band Mill & Filing Equip.

30.00

8.00
300.00

Lot 16 lb. steel

4.00

Lot 60 lbs. steel

315.00 estimated

Junk

550.00 estimated
157.50 estimated
1.75
55.00 estimated

Spikes
1 hand car
Brass

2057.75

Sold as a whole for

[154]

$3075.00
W. F. C. BLACKWELL,
Receiver.

(C. S. Carter Exhibit No. )
BANK OF DUNGANNON
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Dungannon, Va.
Sept. 4th, 1926.

Sale

Logging cars sold privately to Clinch Valley Lbr. Co.
18 trucks, or 9 cars

$450.00

1 truck or one-half car

20.00

$470.00

Sold at sale Sept. 4th, 1926.
16 logging cars

$105.00

W. F. C. BLACKWELL, Receiver

[155]

(C. S. Carter, Exhibit No. 2)
BANK OF DUNGANNON

DUNGANNON, VA.

Exepenses paid since Oct. 20, 1926.

Account of steel
Account of rent (jacket???)
Account car hire, telegrams, etc.

$101.25
40.00
14.00

Account Premium on Receivers bond

150.00

$305.25
Receipts since Oct. 20, 1926.
For steel
$368.72
Miscellaneous receipts
27.71
$396.43

This Feb. 22, 1927.
W. F. C. BLACKWELL, Receiver.

[156]

(C. S. Carter, Exhibit No. X)
WESTERN UNION TELEGRAM

Dungannon, Va., 505P Feb. 23, 1927.
C. S. Carter,

Big rStone, Gap, Vir.
Receivers balance four hundred ninety three.
W. F. C. Blackwell, Jr.
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C. S. Carter Exhibit No. 3")

AGREEMENT, made this 14th day of November, 1913', by
and between R. T. Irvine, of Wise County, Virginia, party of

the first part, and Charles F. Hagan, Trustee, of Bristol, Vir
ginia, party of the second part.
WITNESSETH

WHEREAS, the party of the first part has purchased from
the party of the second part certain timber trees standing in
Scott and Wise Counties, Virginia, and, in part payment there

for, has agreed to transfer and deliver to the party of the second
part preferred stock of the Clinchland Timber Corporation, a
corporation organized and existing under the laws of the State
of Virginia, which stock, it is provided by the terms thereof,
shall draw dividends at the rate of six per cent.

(6%) per an

num, payable semi-annually on the second days of April and
October of each year; and

WHEREAS, the party of the first part has agreed with
and guaranteed to, and does hereby agree with and guarantee to
the party of the second part and all persons who may become
holders of such preferred stock, that dividends of three (3%)

percent, shall bepaid upon said preferred stock and semi-annually on the second days of April and October of each year and that
portions of said preferred stock so transferred to him shall be
redeemed by the corporation at par upon the following dates:

Eighty-four Thousand Dollars ($84,000.00) par value thereof
on or before April 1st, 1923; Eighty-four Thouosand dol-

[158] lars ($84,000.00) par value thereof on or before April 1st,
1933; Eighty-two Thousand Dollars ($82,000.00) par
value thereof on or before April 1st, 1943; and

WHEREAS, it has been agreed between the parties that,
to secure said guarantees of the party .of the first part, bonds

would bedeposited by him with the party of the second part, his
assignees and transferees as hereinafter provided and upon the
terms hereinafter set forth:

NOW, THEREFORE, in consideration of the premises, it is
agreed between the parties hereto as follows:
ARTICLE FIRST:
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The party of the first part has caused to be transferred and
does hereby deliver, simultaneously with the execution and deliv
ery of this agreement to the party of the second part, Two Hun-

di^ed Fifty-Thousand Dollars ($250,000.00) face value-of bonds
of the Glinchland'Timber Corporation, & corporation organized

gtndeixi^ing under'the laws of the State df* Virginia, of an issue
amounting in the aggregate sum of Two Hundred Fifty-Thou
sand Dollars ($250^000^00),! secured by a mortgage or deed of
trust from said Clinchland Timber Corporation to the Safe De" posit'^ind Trust 'Company of Baltimore,.-jMaryland, dated July
' • iBti 1913, being bonds Nos. .1 to 250j>: both inclusive, in three
series, maturing as follows: Series A, being bonds, li to 84, in' clusive, maturing April 1st, 1923; Series B, being bonds. 85 to
168, both inclusive, maturing April 1st, 11933; Series C, 'being
bonds 169 to 250, both inclusive, maturing April 1st, il943,
[159] air stamped as hiereinafter in the 3rd paragraph of . this
M VArticle provided, The delivery of said.bonds is accepted
- and same are to be held by the party of the second part, his as
signees and transferees, upon the following terms and agree

ments, and none other, to-wit:
'

.

1st. The party- of the second part, and all holders or itrans
ferees from him, direct or remote, or any one or. more certificates
representing ten (10) shares of the prefen-ed stock of the Clinch-

land Timber Corporation, shall have the right at any time, at
the'option of said party of the:second part, or such holder or
' transferee, to take^ hold and own absolutely in lieu of the shares
represented by any such certificate^ the bond this day delivered
to the party of the second part under the terms of this agree
ment and stamped as hereinafter in the 3rd paragraph of this
Article provided, to the effect that it is security for the afore
said guarantees with reference to the shares represented by
such certificate of stock. Immediately upon exrecising such op
tion the certificate representing such shares shall be surrender
ed to the party of the'first part, or his assignee, as in paragraph
4th of this Article provided.

'

2nd: Unless and until the party of:^the,second part,flr. the
holder or transferee from him, direct or remote, of any -certifi
cate of preferred stock representing ten shares, shall elect to
take a bond in lieii thereof as hereinbefore provided, the bond
stamped as beinj^ held as security for the aforesaid guarantees
with reference to the'shares represented by the said certificate

shall be held as security for the guarantees made by the'
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[160] party of the first part as hereinbefore set out, and not
otherwise.

3rd. Said bonds before being delivered are each and all
stamped as follows:

"This bond is delivered and held as security for the per

formance of certain guarantees with reference .to the :pag5iTient

of dividends upon and the redemption of ten; (10) shares ofi 1;hei^
preferred. Capital stock of Glinchland Timber Corporation rep
resented by Certificate No. —^and such certific9,j:e:-asr
may be issued in transfer thereof, under an agreement,between
R. T. Irvine and Charles F. Hagan, Trustee, dated the 14tli d^y.

of November, 1913, which agreement is deposited with the
Dominion National Bank, Bristol, Virginia, to all the^ provMion?.

of which agreement the holder of this,bond .by the.,ac^epta^ice;
thereof agrees. Unless and until the holder of said ten shares

ofthe preferred capital stock of the Clinchland Timber Corpoj:a-;
tion shall exercise the option conferred by said agreement to
take this bond in lieu thereof, this bond is only security for said

gu^i'antees with reference to said shares of stock and cannot be
other\vii3e negotiated or held."

.. .

i

4th. TOenever any holder of any certificate representing
ten shares of the preferred stock shall have exercised the option
hereby given of taking a bond, in lieu thereof, he shall,

[161] send the certificate representing such preferred .,stocl^

duly endorsed for transfer, and the bond theretofore^held

as security for the guarantees respecting same, to the Domini^

National-Bank, Bristol, Virginia, or its successor tO: be appomtr

ed as hereinafter provided, which said Dominion National^Bank,
and its successor, .to be appointed •as hereinafter provided, is

hereby irrevocably constituted the agent of the parties hereto,
and their successors and assigns for the purpose hereinafter
stated. -Such agent shall, upon receipt of such bond an4 cer
tificate of stock, duly endorsed for transfer, execute the follow

ing certificate upon said bond:
. , XU
"The'holder of this bond having exercised the option to

take same in lieu of ten shares of the

^Pital ?tock

of Clinchland Timber Corporation evidenced by Certificate No.
• •

or a certificate issued in transfer thereof, and having

surrendered the certificate last representing said ten. shares of

stock, in accordance with the agreement referred to in the
ceding certificate on this bond, this bond is hereby released from

the provisions of the said agreement and is henceforward to be
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held and owned absolutely by the holder thereof and shall be ne
gotiable and the title thereto shall pass by deliver without re
striction. This
day of
, 19
.
Dominion National Bank of Bristol, Va.
Agent, By^

"

Such agent shall thereupon immediately deliver to said Ir

vine, or to such person or corporation as it may in writing be
directed by said Irvine to do, such certificate of stock so

[162] surrendered, and thereafter the said bond shall be and
remain the absolute property of the hodler thereof and

be negotiable by delivery, free from all restrictions and from the
terms and provisions of this agreement, and the shares of stock
represented by such certificate shall be the absolute property of
said Irvine or his assignees.
C163]

ARTICLE SECOND

1st. The party of the second part agrees to, and does sim

ultaneously with the executin of this agreement, stamp upon
each certificate of preferred stock of Clinchland Timber Corpo
ration held by him as follows:

"The payment of semi-annual dividends upon the shares of
stock represented by this certificate and the retirement thereof
is secured by bond No.
, Series
, of Clinchland Tim

ber Corporation, in accordfince with the terms of an agreement
between R. T. Irvine and Chas. F. Hagan, Trustee, dated the
14th day of November, 1913, deposited with the Dominion Na
tional Bank, Bristol, Virginia, in accordance with the terms of
which agreement, and not otherwise, this certificate of stock is
held."

2nd. The party of the second part, for himself and all his
transferees and assignees, agrees to look only to the bonds de
livered in accordance with this agreement and the guarantee of
the party of the first part on a portion thereof for satisfaction of
the guarantee of the party of the first part with reference to
the payment of dividends and the redemption of said stock and
that neither he nor any assignee or transferee from him shall
have any claim or demand against the property of the first part
on account of said guarantees other than against said

[164] bonds and the guarantee of the party of the first part
upon a portion of said bonds.
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3rd. The party of the second part, for himself and his trans
ferees and assignees, holders of the stock hereinbefore referred

to, agrees that when and as payments are made on account of
interest and applied by himself, his tran:ferees and assignees,
holders of such stock, as payment of dividends for the corre

sponding period upon such preferred stock and that neither he
nor any transferree or assignee holder of such stoc.c after ac
cepting the payment of such interest and surrenderin:j the cou
pon representing the same shall have any claim or right against
the corporation on account of dividends on the preferred stock
for the corresponding period.

4th. The party of the second part, for himself, hi3 trans

ferees and assignees, holders of the stock hereinbefore referred
to, agrees that all sums paid by the corporation or derived there
from on account of the principal of such bonds or derived on ac
count of the guarantee of the party of the first part upon a por

tion of said bonds shall be accepted and applied by the party of

the second part, his transferees and aassignees, holders of such
stock, as payment pro tanto upon the redemption at par of
the said preferred stock.
ARTICLE THIRD:

• If the said Dominion National Bank shall cease to exist or
shall fail or refuse to act hereunder, a new agent may be ap

pointed by publication naming such agent, made once a

[165] week for four successive weeks in a newspaper published
in the City of Bristol, Virginia, there being deposited with
such agent so named a copy of this agreement, and the parties
hereto, their successors and assignees, hereby irrevocably ap
point and constitute such new agent when so appointed as their

agent to perform all duties herein conferred upon the Dominion

National Bank. Such selection and appointment of a new agent

and publication shall be made by the Safe Deposit and Trust
Company of Baltimore, Maryland, or by the Trustee for the time
being in a mortgage or deed of trust from the Clinchland Tim
ber Corporation to the Safe Deposit and Trust Company of Bal
timore, Maryland, dated April 1, 1913, securing the issue of
bonds hereinbefore referred to," upon petition of the holders of a

majority in amount of the said bonds then held as security.
ARTICLE FOURTH:
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The agreements herein are made for the benefit of and shall
bmd all persons who shall at any time become holders of. said
preferred stock and also are made for the benefit of and shaU.
bind the successors and assigns ofthe party of"the first part.
Three copies are executed, all being the same instrument.

WITNESS the following signatures and seals, this the day
and date first above written.

' ' " "

-

•

v

-(SEAL)
•(SEAL)

THIS AGKEEMENT, made and entered into this the 12th

day of October AD 1921, by and between LEON I^AaGSEN,

of Brooklyn New York, party of the fikt part, and STONY

[166] CREEK LIMBER COMPANY, INCOllPOMTED," -m-^
corporated under the laws of the State cif Vir^nia party
of the second part, and DUNGANNON LUMBER COMPiU^;
INC., nicorporated under the laws of the State of Virginia, paVty
of the third part;

.

, ,

/

WITNESSETH

That, WHEREAS, by an instrument of even date herewith,
the said party of the second part sold and conveyed to the party
of the first part certain timber and other property rights and
privileges more specifically in said instrument of wriliing set
forth, and upon terms and for a consideration therein'rdcited^
and

' - •

••

WHEREAS, the said patry of the first part hereto has op
tion executed by Charles F. Hagan, Trustee, under deed of trust
from Patrick Hagan and wife, dated February 23, 1912, to E. R.

Boyd and by him assigned to said party of the first part hereto
j:or the purchase of certain timber and rights, situated in the
Counties of Scott and Wise, Virginia, and lying upon the waters
of Big Stony Creek, Little Stony Creek, Dry Creek, and McGhee
—

RECORD—GAL 51.

_l_ ___ ___

Creek, which said option party of the first part hereto expects to
exercise; and,

, WHEREAS, as part consideration for said agreement and
conveyance of even date herewith it' was a^eed that thi^ 'igree-ment should be executed;

'

• '

NOW, THEREFORE, in consideration of the premises and
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to carry out and give full force and effect to the intention of the
parties and as part consideration for the execution and delivery

of said instrument of writing of even date herewith, it is agreed

by and between the said parties of the ifirst, second and third
part hereto, as follows:

' "R. T. Irvine Exhibit No. 3"
.1st.

THAT the said Leon Isaacsen, his heirs and assignees,

covenants and a^ees to convey to the saW Dungannon Lumber
.. .Company all the property acquired under and by virtue of
[167], the ftfpresaid option that lies within the watershed of Lit. tie Stony Creek, Dry Cfreek, and McGhee Creek, in the
Counties of Scott and Wise, Virginia, except where the said Dun-

cannon.Lumber Company has heretofore cut over in removing
, timber that it acquired through the Clinchland Timber Corjiora-

. tiQn,; .and as, to the remainder of said trees situjated upon the
. wat.ershed of said three creeks, or any of them, the said Leon

isaacsen, upon the terms and conditions hereinafter stated, cov
enants and agrees to convey the same to the said Stony Creek
Luniber Company, Incorporated; PROVIDED, that if within two
years from the date hereof the said Leon Isaacsen, his heirs or

assigns, shalf:^nd a purchaser for said remaining portion at an
amount equal to or exceeding the sum. of Eighteen Thousand Dol

lars ($18,000.00), he shall notify the said Stony Creek Lumber
Company, Incorporated, of his ability to so sell the same, stating
the correct consideration to be received therefor, and should

the said Stony Creek Lumber Company, Incorporated, agree to
the sale of same the said Leon Isaacsen agrees thereupon to sell

and convey the same to the purchaser and to pay the entire con
sideration therefor to the said Stony Creke Lumber Company,

Incorporated, which, if done, shall be a satisfaction of the coven
ant herein contained with respect to the said Stony Creek Lum
ber Company. But, if the Said Stony Creek Lumber Company,
Incorporated, declines to {ipprove the sale of said property, then
and in that event the said Leon Isaacsenj his heirs and assigns

.shall convey to the said Stony Creek Lumber Company, Incor
porated, said property, without any additional consideration,
and thereby be relieved from all covenenats herein contained to
the said Stony Creek Lumber Company, Incorporated. Should
the-said Stony Creek Lumber Company, Incorporated, procure
a purchaser therefor within the said period of two years at a

price satisfactory to it, the said Leon Isaacsen, his heirs
[168] and Assigns, covenants and agrees to convey said property
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to the said Stony Creek Lumber Company, Inc., or its van
dee, which shall likewise and thereupon discharge the said Leon
Isaacsen, his heirs and assigns from all obligations herein con
tained to the Stony Creek Lumber Co., Inc.

2nd. If, at the expiration of said two (2) years, neither of
said parties has found a satisfactory purchaser for said proper
ty, then and in that event the said Stony Creek Lumber Co., Inc.,
shall have the option of requiring a conveyance to be made to it
of the said property by the said Leon Isaacsen, his heirs and as
signs, thereby discharging him and them from all obligations
herein contained to it, or of requiring the said Leon Isaacsen, his
heirs and assigns, to pay to the said Stony Creek Lumber Co.,
Inc., the sum of Eighteen Thousand Dollars ($18,000.00), with
out interest, which, if done, the said property shall thereby and
thereupon belong to the said Leon Isaacsen, his heirs and assgins, without further pay therefor, and all obligations therein
to the said Stony Creek Lumber Company, Inc., shall thereby be
discharged.
3rd. The said Dungannon Lumber Company covenants and
agrees to pay to the said Leon Isaacsen, his heirs and assigns,
the sum of Twenty Thousand Dollars ($20,000.00), as part con
sideration herefor, payable on or before two (2) years from date,
with interest from this date.

4th.

Said Dungannon Lumber Company owning a rail

road and equipment on the waters of Little Stony Creek and its
tributaries, hereby covenants and agrees that the same shall re
main there in its present condition, usual and ordinary wear and
tear excepted, to be used by the owner, whoever he may be, of

that portion of said timber covered by said option executed by
the said Charles F. Hagan, that has heretofore been cut

[169] over by the Dungannon Lumber Company, that under the
terms hereof the said Leon Isaacsen, is to convey to the

said Stony Creek Lumber Company, Incorporated, compensa
tion for the use thereof to be then agreed upon or submitted to

.arbitration if the parties cannot agree as to the amount.
5th. If the said Dungannon Lumber Company shall within
the next twenty-five (25) years complete its job of cutting trees
under its said contract from the Clinchland Timber Corporation

and hereunder, or abandon the same, then all of said property
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hereby agpjl to bp eonygyed to the said Bangannon Lumber
s)i#ll belopg to the then owner,
whoever hew???
mayWMmg
b^, pf ^aj;unciit
pprtion
of tlje property covered by
^id option f^m Cbas. f. IJ^pn th^t the saJd pungannon Lum• Lpapept
—therefor,
o y wUii
e 'tlie
" right
' as hereinbrfore
recited,
without
of removal over
the
said railroad as next hereinbefore provided.
Twenty-Thousand Dollars

(f,?Q»OSQ.fiQ) to be paid by the said Dungannon Lumber Com-

pmtp

said ^4^011 Isaacsen, his heirs or assigns, he and they
a lien upon the trees and timber situated upon

th^t; yq^tiQP Qf said property which has heretofore been cut
Ry tbe Pung^iuiQil Lumber Company, with right to remove

^ tlie ^njpun.t for which
railroad,
under
thebeterms
out,
an^
the same
may
sold, above
if soldset
within
said period of two (2) years.

nas^

TEmmm WHEE^OF, the party of the first part

sijmature and seal to these presents in triplicate
o.f. th^second and third part have caused these pres
ent?. tQ, fee 9Affiie.4 in triplicate by their respective presidents, and

their corporate seals hereunto affixed, attested by their respec-

tiye secret^rie this the day an^ year first above wr;tte^.

made-and entered into this the 1st day

of Qcj;pfc§r,. 19^7; by. and: between Clinchland Timber Corporation
paijty Qf 1ib,e: tot part, and, Stony Greek Lumber Company,
[1'59J: foe., p^rty. Qf tJie second part, both being Virginia Corppr8,^ip»^
th.eir principal office at Big Stone Gap>
"V iidglAia^;;

Chg-s. ]f. Eagan, Trustee of the estate ot I'at-

riclf,Ifegai?,.cpnyeyed, to painty of the first part by deed dated No-

veijjJjeiL 7:,. 1913,. certain, timber, trees chiefly in the County of
Scott, and partly in. th.e County of Wise, in the State of Virginia,

on tlje.wato.of Stony Greek, Little Stony Creek, Dry Creek and•Magee Creeki. for- which, trees, the said, first party previously had
conjy^fit^ p£ purchase and. conveyance from the said Patrick
Hagan;

the luflt

issupa

tne ^aia, gna^. t;,

Tr.ustee, T^o
par value of
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its preferred stock secured by Two Hundred and Fifty Thou
sand Dollars ($250,000.00) as collateral of its first mortgiage six
per cent bonds, which bonds bear date April 1st, 1913, and are
secured by a deed of trust, dated July 1st, 1913, to the Safe
Deposit and Trust Company of Baltimore, Maryland, conveying
all of the aforesaid timber trees to secure the said bonds;

AND, WHEREAS, party of the first part has heretofore sold
all of the said timber trees on the Little Stony Creek, Dry Creek

and Magee Creek watersheds to Dungannon Lumber Company,
which has been, and is now cutting and removing same, and has
paid off and retired Ten Thousand Dollars ($10,000.00) par value
of the aforesaid bonds, and is now due to pay and will retire from
time to time as other of said bonds will be due to pay to the trus

tee in the aforesaid mortgage, or to the holders of the aforesaid

certificates of preferred stock other sums by way of royalty
for timber cut;

AND THEREFORE, the party of the second part desires

to purchase and to cut, manufacture and remove all of the afore
said timber trees on the Stony Creek water shed, and the

[171] parties hereto have agreed upon the sale and purchase of
the same as hereinafter set out;

Now, Therefore, the party of the first part sells and conveys
to the party of the second part all of the said trees which it pur
chased from Chas. F. Hagan, Trustee, now standing or hereto
fore standing on the said Stony Creek water shed at the price of
Two and 50-100 Dollars ($2.50) per tree, the said trees having
heretofore been counted and branded by representatives of the

said Hagan and party of the first part, and it is agreed that the
correct number of said trees so branded is 88,186 which at the

price of Two and 50-100 ($2.50) per tree amounts to $220,465.
The party of the second part pays to the party of the first part
Four Hundred and Sixty-five Dollars ($465.00) this day, the re
ceipt of which is hereby acknowledged, and for the remainder of
the said purchase price, to-wit: Two Hundred and Twenty Thou
sand Dollars ($220,000.00), the party of the second part hereby
assumes and agrees to pay off and discharge with interest from
this date Two Hundred and Twenty-Thousand Dollars ($220,-

000.00) par value of the aforesaid first mortgage bonds.

The

bonds which it assumes and agrees to pay are numbered con

secutively from one (1) to Two Hundred and Thirty (230) both
inclusive, less ten (10) bonds out of said number which have
heretofore been paid and cancelled, said bonds being the de-
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nomination of One Thousand Dollars ($1,000.00) each, and in
terest thereon being represented by interest coupons payable

semiannually April 1st and October 1st of each year at the rate
of six per cent per annum, said bqnds maturing in accordance
v/ith the aforesaid deed of trust to the Safe Deposit & Trust

Company of Baltimore to which reference is made for more par
ticular description.

The party of the second part agrees in addition to paying
promptly the said interest coupons as they mature also to pay
by way of sinking fund to retire the principal of said
[172] bonds Two and 50-100 Dollars ($2.50) for each and every
one of the aforesaid trees cut by it, said payments to be

made quarterly beginning January 15th, 1918, for the three
months preceding said month, and so on, on the 15th days of
January, April, July and October of each years for the three

months prteeding each of said months during the currency of
this agreement, and to secure the payment of the said sums,
both of purchase price for said trees and of interest on the afore
said bonds, the party of the first part doth hereby retain a ven
dor's lien on its lumber, machinery, buildings and improvements
of all kinds that it owns whether on the said Hagan lands or

elsewhere, but this lien is not to interfere with the free sale and
shipment of lumber nor with the exchange, or sale of miachinery

and equipment of any and all kinds.

In cutting, manufacturing and removing the said trees the

party of the second part is to comply strictly with all the terms

and conditions of the aforesaid deed from Charles F. Hagan.

Trustee, to the party of the first part dated November 7, 1913,
and of the aforesaid deed of trust, dated July 1st, 1913, from the

party of the first part to the said Safe Deposit &Trust Com

pany of Baltimore.

.,

.j

And the party of the first part for the aforesaid considera
tion further sells, grants and conveys and assigns to the party
of the second part all of its easements, right ofway and all other

privileges of any and every kind conveyed to it by the said Ha
gan, Truste, or which it otherwise hath acquired or owns, the

intention of this agreement being to place the party of the second
part fully and completely in the place and stead of the party ot
the first part as to any and all rights, whether at law or

[173] in equity, pertaining to the said trees which the party of
the first part possesses.

IT IS FURTHER UNDERSTOOD AND AGREED that if
the said Dungannon Lumber Company should be required to pay

i48

off

dischir^e

part .6^ M a^oteMid 'Jwo riuhrfre^ and

fc^d- tlie sunil lo' ^)aid h'y it and tlius to

indemnify and keep h^Medi

safrf i^Mh^ lAit^^ hm-

p^ny 111 the Remises.

IN TESTIMONY WHEREOF the party of tfie' firsC p«i't hSte
pprate seal to be ^ereunto affixed, attested by its seiire^My,: this

caused th^e presents to be mgned by its president and its corthe day and year first above writteni

CSEAL),

eiLiNeiM'Ti^R'
R. T. fRVii®, 66mM6±
Pris'ideiit.

Attest: Ri C. PFORRy- Secretary."
"R. 1". Irvine ExhiMt No. 4"

.V

7th day of November. 19^/by and

between Charles F. Hagan, Trustee,of Bristol; Virginiay party
n&AT ?Corporation
first part,
and Clini^iand^
Timber^
L174J
organized'
and existing
underCorporation,
the laws ofa
the Slate of Virginia, party of the second part.
heretofpre, ,tp-wit: On> April\2nd' 1909,

Patrick Hagan; and,, wife and A. K. Morrisofl' entered" into a-: certain contract bearing-that. djatte;and here referi;ed to fOr the sale

and conveyance by said Patrick Hag^n and'wife .to A. .K. Moil-

son of timber trees in said'contract more pauticulaiay dteCribed :
And, Whereas, said? c'dritract wW tHe'- b&kis' of further ne

gotiations and of other contracts between ther pile's"" thereto
m regard to the subject riiatteir thel'eo^. insulting iri the execuJ??
e^row ofarcertain deedrfroin:Patri6fccHag^
Tr 7th, to^A.
IC;'MdrrisoTiV conve3^ng?ssia,'t
trees, dkm.
Jun6
1909, whic'h/deed'is
he're-referred'tO>

1Qi
.1 and duly
y^ereks-,
•by power
ctf* attorney;,d&ted" Jaatuary mh,
1911,
recordetiln
theClerk's
Offtce^ofrScottCornifcr.-Vir
ginia, m Dee'd Book.

af pa^e

^—-S" Patridc

Hag^ and Elizabeth'Hagk'n, his wife,.-did; dtilyaaid^le^lly con

stituteinChas.F.
HagaiiHire
attorncfririrfafet
forreal?
themestate
to a^t'ds
such
all matters
and things
iJei?t^iring? tO"
and
hv

Clerks Office of Scott County,

the State of Virginia, and
r^ora^dMn the
Virginia: iruferpd%^^
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71,

in the Clerk's Office of Wise County, Virginia, in Deed

Book 109, page 493, said Patrick Hagan and Elizabeth Hagan,
his wife, did convey, to said Charles F. Hagan as Trustee, all
rekl estate and interests in real estate owned by them in the
state of Virginia;
"R. T. Irvine Exhibit No. 5"

And, Whereas, said sale of said timber trees and the terms

aild conditions under which same are to be held, cut and paid.
, ,. . for have .been the subject of further agreements between

[175] the parties hereto, which are hereinafter more fully set
out:

And, whereas, said deed dated June 7tli, 1909, has been de
livered to A. IS:. Morrison and said A. E- Morrison and Elizabetl

Turner Morrison, his wife, have executed a deed, bearing dat<
November &, 1913, conveying to R. T. Irvine, all their right, titl i
and interest, and R. T. Irvine and wife have executed a deed o:
even date herewith, conveying to the Clinchland Timber Corpor •
ation all their right, title and interest derived by said deed;
Now, Therefore, in consideration of the premises and tho
siini of One Dollar ($1.00) and of other valuable consideratio:i

paid to tile party of the first part by the party of the second par
or others, for its benefit, at and before the time of the ensealinir

and delivery hereof, the receipt of which is hereby acknowledged,
an'd* oftile covenkiits and agreenients of the party of the secom
riereinajfter contaihed, the party of the first part, has bar^ined and solii and does hereby grant and convey, with coyen

ants of general warranty of title, to the party of the second part
all of the merchantabiie timber trees sixty (60) inches and more
in circumference measured at a point three feet above the
ground, measurement being made from the up-hill side, contain-

taining at least one clean and sound log cut twelve feet in length,
standing in, on and upon the boundary, or boundaries of lane
owned by the party of the first part in the Counties of Scott an(

Wise, in the State of Virginia, and more particularly described
as follows:

/

(Omit description)

Coritiainin^ 23,152.21 Acres, More or Less.

^

Second:

For the consideration aforesaid, the party of the first part
grants and conveys to the party of the second part;
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(2) The easements, right and privilege of selecting and
using any and all lines, routes or locations desired for the con
struction of any and all drag roads, wagon roads, tram

[176] roads, lines and steam road lines for the cutting, logging,
manufacturing and transportation of the timber hereby

conveyed or for any and all purposes incidental to, or connected

in any manner therewith, together with the right and privilege

of using so much of the surface of said lands as may be neces
sary for log yards, lumber yards, millsites, dwelling houses, com

missaries and any and all other Idnd ofhouses, and for stacking

and curing lumber, and to this end hereby conveys unto the said
party of the second part, all rights of way and other rights heed
ed for the purpose of carrying out the intention and purpose of
this clause through and over the tract, boundary or boundaries
of land hereinbefore described, situated in said counties and
state, provided that where said roads are located over clGared

lands the same shall be located so as to do as little damage as
may be to the tenant; and where growing crops are injured or
taken full compensation shall be made to the tenant therefor.

(B) The right to set out and use so far as necessary in
its operation in cutting, removing and manufacturing the trees
sold, the small timber upon the land hereinbefore mentioned, but
the party of the second part shall not have the right to cut or
use any white oak, red oak, black oak, poplar, lynn, cucumber or

a«li, but the party of the second part shall have the right to cut
v/hite oak, red oak, black oak, under sixteen inches in diameter

when necessary to use same for timbers, for bridges, mill sheds
and mill yards.

(C)

The right to the free use of all streams of water on

any of the lands hereinbefore described, owned by the said party
of the first part, for any and all purposes in connection

[177] with the cutting, logging, manufacture and transporta
tion of said timber and lumber.

The rights, privileges and easements hereby conveyed shall

be exercised, used and enjoyed by the party of the second part,
its successors and assigns only until such time as the timber
hereby conveyed shall have been cut and removed and in no event
longer than forty (40) years from and after the date hereof.

Any and all of the trees herebyconveyed which are standing up
on said tracts of lands at the expiration of forty years from and
?fter the date hereof shall revert to the then owner of the land.

The rights by this second clause of this deed granted are
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subject to the following reservation which is expressly made by
the party of the first part.
Any and all sales or leases of coal under parts of said
tracts of land which may hereafter be made by the party
of the first part, his successors or assigns, with the right
to cut and use timber for mining purposes or to u«e or pol
lute running streams shall, as to such timber and streams be su

perior to the rights of the party of the second part, and the
grantees or lesses of the party of the first part, his successors or
assigns shall have the right to cut, use and enjoy any and all
timber for mining purposes and use and pollute any and all
streams in accordance with any rights granted or leased as appurtenent to any sale or lease of coal without let or hindrance
from the party of the second part, its successors or assigns, pro

vided, however, the party of the second part shall in any event
have the use of sufficient chestnut and chestnut oak under fifty-

four (54) inches in circumference for the construction and main
tenance of tram roads and drag roads.
Third:

The party of the second part covenants for itself, its suc
cessors and assigns, that it and they will not cut or unnecessari
ly destroy any trees standing upon the said tracts of land

[178] except those the right to cut which is granted by this
deed, without previous agreement in writing, giving the

party of the second part the right to cut same and fixing the
price to be paid for each such trees; and the party of the ^sec
ond part covenants and agrees for itself, its successors and as
signs, to pay to the party of the first part, its successors and as
signs, for each and every such tree cut or unnecessarily destroy
ed without such agreement in writing fixing the price to be paid

therefor, a sum equal to three times the value thereof, which
sum shall not in any case be less than Fifteen Dollars ($15.00)
for each tree so cut or unnecessarily destroyed.

The party of the first part hereby expressly retains and the

party of the second part, for itself, its successors and assigns,
covenants that the party of the first part shall have a lien upon

all the properties conveyed by this deed to secure the payment
of any and all sums to become due to the party of the first part,
his successors or assigns, for trees cut or necessarily destroyed

by theparty ofthe second part, its successors and assigns, which
are not conveyed by this deed, whether the price thereof be fixed
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by agreement in writing or by foregoing clause hereof, this lien

to be in addition to the right to coliect-ali siicib
at law or otherwise.

•

^ /,

Fourth;

1Hereto thatfurther
understood
and agreed
parties
in cutting
and removing
the between
aforesaid the
timber
the
party of the second part will, aft(?r commencing work within anv

subdivision of the whole area of land set out in this S whfch

«ub-division may form a separate or small water-shed wtihin itriTQT ber therefrom
i!'
complete
the cutting
removal ofspeed
the timL179]
with ordinary
andandconvenient
and
when the same shall be so completed the party of the sec
ond part shall not thereafter cut over the same again but shall
release to the party of the first pait such sub-division or small
water-shed free from any further right orclaim under this deed,
except necessary or convenient rights of way through the sam^

to other adjoining and adjacent portions of the said ]t)oundary.
Fifth:

The party of the second part releases, conveys and re-trans
fers to the^party of the first part, all properties, rights and W
leges mentioned in the said deed of date June 7th, I$69, from Pat
rick Hagan and wife to A. K. Morrison, which are cfifferent from
those set out in this deed and covenants for itself; its successors
and assig-ns, that it and they shall and mil hold the properties
rights and privileges hereinbefore in this deed mentioned, under
and subject to the terms and conditions of th^ deed'and none

other.

• •'"•••

• ••

•- =••

WITNESS the signature and seal of Charles F. Hagan,
Trustee, and the signature of the Clinchland Timber Gofporation, by its President and its corporate seal attested by its Sec
retary, this the day and date first above written."

'

CHARLES F. HAGAN, Trust^ee.

CLINCHLAND TIMBER CORPpRATjidNl
By: A. K. MORRISON,
Attest: J. K. NESBIT, Secretary.
Commonwealth of Virginia,
County of Wise, To-wit:
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To the Sergeant of the City of Bristol, Greeting:

We command you, in the name of the Commonwealth, of
Virginia that you summon Robt. L. Pennington to appear before
our Circuit Court of the County of Wise, Virginia, at the
[180] Court House thereof on the 25 day of March, 1927, at 9
o'clock, A. M., to produce before our said Court certain
letters, writings and documents, to-wit: All those certain let
ters from R. T. Irvine to said Pennington, copies of certain let
ters from said Pennington to said Irvine, certain letters from

Chas. F. Hagan or Chas. F. Hagan, Trustee to said Pennington,
and copies of certain letters from said Pennington to said Hagan,
certain letters from Leon Isaacson and the Messrs. Boyd, or one
ore more of them to said Pennington, and copies of certain let
ters from said Pennington to said Isaacson and Boyds, or one or
more of them, and all other letters, memoranda and written docu
ments, the dates the exact descriptions of none of which are

known, but all of which bear date between January 1, 1921 and
June 30,1922, and pertain to the sale by Chas. F. Hagan, Trustee,
to Clinch Valley Lumber Corporation, organized by said Isaacson
and Boyds, of timber twelve inches (12 in.) and up, on the boun
dary of land conveyed to said Chas. F. Hagan, Trustee by Pat
rick Hagan and wife by deed of trust dated February 23, 1912,
and the assumption of payment by Clinch Valley Lumber Cor
poration of certain bonds issued and outstanding under deed of
trust from Clinchland Timber Corporation to Safe Deposit and
Trust Company of Baltimore, Trustee, in which said Robt. L.
Pennington was substituted Trustee, dated July 1st, 1913, and
pertaining to the payment, satisfaction and discharge of said

dede of trust and the bonds then outstanding thereunder; and
then and there to testify, nad the truth to say on behalf of Rich
mond Trust Company in a certain matter of controversy in our
said Court, now depending and undetermined, wherein Richmond
Trust Company and E. Randolph Williams are Plaintiffs, and
Dungannon Lumber Company, et al, are Defendants, and
[181] have then and there this writ and make return how you
have executed the same.

Witness R. R. Roberts, Clerk of our said Court, at the Court
House thereof, in the County and State aforesaid, the 21 day of
March, 1927, and in the 151 year of the CommonweaUh.
R. R. ROBERTS, Clerk.

By C. A. JOHNSON, D. C.
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DEPOSITIONS

' The further taldiig of depositions in the above stylied chan
cery cause before the Hon. H. A. W. Skeen, Judg^ of the Circuit
' ' Court of Wise County, Virginia, at Wise Courthouse,

[182] Wis6,-Virginia; March 25th; 1927; being the deposition
of-Robt. L. Pennington, Substituted Trustee, and others.
• Present : E. M. Fulton, and-Wirt P. Marks, Jr., of Counsel
for The Richmond Trust Company;

Colean, Counsel for S. W. GoleniaH, Trustee;'
Joihn S. Ashw6i?th;'Counsel for Chas. Fr Hagstn, Trustee;
R. T. Irvine, President, Dungannon Lumber Company.

ROBERT L. PENNINGTON

Robt. L. Pennington, Substituted Trustee,, a witness of law
ful age, being first duly sworn, deposes as follows:
Direct Examination

Mr. Marks:

,

Q. .,Mr. Pennington, will you please state your residence
and occupation?

.

. Mr. Ashworth.:

Please your Honor, I want to note an ob-

jectino to the taking of testimony at this time. I don't believe
the record is open for taking said testimony.
The Court: All righ; note your objection.

(Witness)

A.

I reside in Bristol, and am. a lawyer.

Mr. Marks:

^

' Qi •Mr. Pennington, there has been introduced in this case

a copy of a ded of trust from the Glinchland Timber Corporation to the Baltimore Safe Deposit,and Trust Company

[183] as Trustee, dated July 1st,.1913. Were you ever substi
tuted as Trustee in that deed of trust in place of the Bal
timore Company?
A.

I was. •

•

^

y

•.

•

Q. A subpoena duces tecum was served on yan to produce
certain documents that you have. Do you have them with you ?
A.

I have a lot of documents. I don't know whether they

are the ones referred to, as the subpoena wasn't definite in all
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respects.
Mr. Ashworth:

If your Honor please, at this point I want

to make another objection to the subpoena^ because; it does not

comply with the Statute; it is not accompanied by an affidavit
and it does not designate what is wanted; Til just read the
language of it for a moment: "* * to produce before our said
Court certain letters, writings and documents, to-wit: All those
certain leters from R. T. Irvine to said Pennlngton, copies of
certain letters from said Pennington.to said Irvine, certain let

ters from Chas. F. Hagan or Chas. F. Hagan, tostee, to said
Penhington; and copies of certain letters from said Pennington
to said Hagan, certain letters froin Leon Isaacson and'the. Messrs.

Boyd, or one or more of them, to said Pennington, and copies of
certain letters from said Pennington to said Isaacson and Boyds,

or one or more of them, and all other letters, memoranda and
written documents, the dates and exact descriptions of

[184] none of which are known, but all of which bear date be
tween January 1st, 1921, and June 30th, 1922,- and pertain

to the sale by Chas. F. Hagan, Trustee, to-Clinch..Valley Lumber
Corporation, organized by said Isaacson and.Boyds,;etc."x ....
NoWi I want to state, if your Honor please, that that is, so
far as I know or ever heard of, as indefinite as anything c^n be.

The Statute provides that if a man wantscertain papery that a
certain" party has in his possession, and he describes it .wit^i rea
sonable certainty he can be summoned to produce it. But I neyer
(interrupted)

The Court:

Well, it describes the letters between these

parties, about certain transactions or relations to it. • *•;
Mr. Ashworth: That would probably fill a suit case.

" The Court: I don't know what it might fill. It describes the
'etter about the relations to it.

'

"

Mr. Ashworth: I just make the objection now.
The Court: They have an affidavit.

Mr. Ashworth: The papers don't show there's an affidavit.

Mr. Marks: I would like for the record to shbw and there
fore would like to ask Mr. Ashworth on whose behalf he made
the objection.

Mr. Ashworth: On behalf of Chas. F. Hagan, Trustee,
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Mr. Marks to witness:

Q. Mr. Pennington, please produce the letters, papers and
other documents that you have brought here with you today?
Mr. Ashworth: I want to make another objection: That
the letters written by Mr. Pennington to any other parties could
not bind Chas. F. Hagan.

Mr. Marks:

We do not think that a general objection of

that kind could be entertained.

The Court: This is a matter in chancery. You can make
an objection and the Court will pass on it as we go along.

Mr. Marks: At the conclusion of the taking of testimony
Mt Big Stone Gap, which now appears in the record, a certain
agreement was entered into between the parties which
[185] appears in the stenographic notes of that hearing, as
follows: It is agreed between the parties hereto, by coun
sel, that Mr. Irvine's statement, which he agreed to file in the
record, regarding the steel rail purchased from the Appalachia
Lumber Company, shall be filed and a copy sent to all counsel,
and within two days thereafter each counsel is to notify other
counsel whether he wants to take any additional testimony."
I advised you pursuant to that notice that I wanted to take
additional testimony, and call on you for the production of the
original letters. I would like to have the letters in which I ad
vised you I wanted to take additional testimony; the original
copies of those letters.

Mr. Ashworth:

I have those, but not with me.

Mr. Marks: All right, we have a copy.
Mr. Ashworth: I thought it had to be done in two days.
That's my interpretation of it. I would like the Court to pass on
this question as to whether we are here legally to pass on this
proof today. I have had no notice to take this proof.
Mr. Marks: I want to state I called you on the phone and
told you we would ask Judge Skeen to take this additional testi
mony in this case, and before the date was fixed I asked what
would suit you. You stated any day this week. I advised
[186] you of the date fixed.

Mr. Ashworth: I got the letter, but no word as to the tak
ing of testimony, nor did I agree.

157

Mr. Marks: No letter; I said telephone.

Mr. Ashworth; Your letter to me only showed you men
tioned testimony,

(Witness) A. I brought all the records which I thought
would answer the questions raised by the subpoena.
Mr. Marks; Letter dated March 9th, 1927. I wrote Mr.

Ashworth; that: "I have now received copy of Mr. Irvvines' sup
plemental statement and pursuant to our understanding, I wish
to advise that I will desire to take %little additional testimony.

I will give you notice in the next day or two of the time and

place, and I am sure we will have no difficulty in getting it in
without delaying the decision."

Mr. Ashworth: That was the 9th of March?
Mr. Marks: Yes.

Mr. Ashworth: You have given me no other notice of tak
ing testimony.

Mr. Marks: It is apparent with the papers that Mr. Pennington has produced here, and I think the hearing would be

facilitated if your Honor would suspend for a while to afford op
portunity to examine.

The Court: All right.

Mr. Marks: Before we suspend I would like to say that I
tried to get in touch with Mr. Ashworth yesterday to ask him
to bring the eleven bonds which Mr. Hagan testified he held, and
he was out of town, so I called Mr. Hagan to ask Mr. Ashworth to
bring them. I would like to know if they were brought ?
Mr. Ashworth: They are here.

[187] Mr. Marks: May we see tlieni to get the numbers? The
numbers aren't in the record.

Mr. Marks to Mr. Pennington: (Reference to files of papers)
Q.

Is this all of it here ?

(Witness) A. Arranged chronologically, the earlier pa
pers are at the bottom. This was a miany-sided proposition and

it was very difficult to keep the files so that any single paper
could be put in one file which would not have reference to some

other branch of the matter; so, it made it complicated to try to
keep the files. You wired me last night for a paper. I think

;:i5£
this is the thing I have right here.

"I find Avith reference to suppienieutiil agreement between

you as substituted trustee and. Clinchhind Timber Corporation,
modifying the original deed of trust, etc."
I thought it was this paper here, which is nothifng more
than an agreement substituting me as Trustee. That's i;he only
one I remember of.

'•

(Here follows a perusal of papers).
Mr. Aslnvorth: If the Court please, I want to ask Mr- Pen
nington the question, just to note an objection.
The Court: All right.

Mr. Ashworth: If your Honor please, it appears from the
papers produced here that there are some seven or eight large

files of papers, leters of various kinds between various parties
in Mr. Pennington's files, probably two or three huridred'letters
and papers in the file showing correspondence between counsel

and client, many of them letters between various parties that
probably have no bearing upon the issue here; and counsel ought
to be required and therefore I request that he be re-

• [188] quired to state with some specific definitenes just what
letters or papers they want; and it is unfair to Mr. Pen
nington and to Mr. Hagan to have these private files turned
over to be rambled through upon a fishing expedition; and there

fore I object to the procedure and ask the Court to require them
to designate what they want; and I want to object to their fur
ther consideration of these papers unless they do so.

The Court: These papers were brought here, some of them,
and I suppose all these papers are correspondence showing the
Trustee's relationship or attorney relationship betwieen Hagan
here and Pennington, and the dealings between these various

companies that the record shows has been entered. I suppose
the attorneys now are looking over the proceedings for the pur

pose to ascertain what is relative on the issues raised;' That's
the reason why I am letting them go to see.
Adjourned for Lunch Hour.
Afternoon Session, 1 P. M.
Direct Examination (Continued)

'
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(ROBT. L. PENNINGTON)
Mr. Marks:

. .Q. Mr. Pepnington, the deed of trust in question, which I
refer to for brevity as the Baltimore .Deed, secured an issue of
?250i000.00 of bonds which was composed of 250 bonds of

11000.00 eacli. Do you know whether any of that issue of bonds
had been paid and cancelled when you were substituted as Trus
tee in this deed of tinist?

A.

I do not know, but I believe there had been ten bonds

taken up by Mr. Irvine.

Q. I find in the papers which you have produced here, today
the original of a letter from Mr. R. T. Irvine to you dated
[189] February 26th, 1919. Please examine that letter and state
whether it was written to you by Mr. Irvine and received

by you as Substituted Trustee in the deed of trugt( in question?
Mr. Ashworth: Counsel for Chas. F. Hagan, Trustee, ob
jects to the introduction of the letter and desires this objection
to apply, without repeating, to each and every other letter of a
similar character that may be offered, for the following reasons:
If the Clinchland Timber Corporation deed of trust of July 1st,
1913, was ever a lien upon steel rails at all it is prior to the lien
of the Richmond Trust Company which was given some years
later, which presents purely a question of law. The only ques
tion of fact which can be the subject of the present inquiry
therefore, must be as to whether or not the debt secured by the
Clinchland Timber Corporation deed of trust has been discharged,
and the Richmond Trust Company have heretofore introduced
Mr. Irvine, who admitted upon the records that the original debt
had not been discharged to the extent of the judgment of about
$33,000.00.

The letters offered to be introduced are not be

tween Mr. Hagan and anyone else, but between other parties, and
are not competent testimony for the reasons stated.
The Court:

(Witness)

You can answer.

A.

This is a letter which was received by me

and after I had been made Trustee under the aBltiniore deed of

trust, and the information given in this letter was sought in
order that I might have an agreement between the holders

[190] of bonds as to the distribution of such funds as might
come into my hands as TRUSTEE. The deed of trust had

two clauses in it which were conflicting. One of these clauses
of the deed of tint i)rovided that the bonds and the coupons were

leo

secured rateably. That was embraced on page 17 of the mort

gage, And in Section 3, article 2, page 27, it was in effect pro
vided that the Trustee should whenever there was as much as

15,000.00 in Iiis liaJids, retire the bonds beginning at the lowest
serial number.

It was very apparent therefore, that if there

wasn't enough assets to discharge the whole indebtedness the
ones holding the higher number would not participate rateably.
I therefore undertook to locate all the bonds so as to get an

agreement between the holders of the bonds and the Trustees
that would protect me in the distribution of the funds. And
this investigation resulted in Mr. Hagan acquiring all of the
bonds by purchase that were outstanding except 20 bonds which
v/ere held by Mr. Irvine.

' Mr. Marks: And the 10 which were already cancelled?
A. And the ten which Mr. Irvine cancelled.
that I had nothing to do with them.

I considered

Q. In other words Mr. Hagan acquired 220 of the bonds
therefore; 10 had been cancelled making 230, and Mr. Irvine held
personally 20, as I understand.
A.

I think that's correct.

Q. Mr. Pennington, I will ask you to file that letter as "Ex
hibit Pennington No. 1".
A.

I do.

Said "Exhibit Pennington No. 1", being in the words and
figures following, to-wit:

[191]

"IRVINE & STUART
Attorneys-at-Law

Big Stone Gap, Va.
February 26, 1919.
Mr. Robert L. Pennington,

Dominion National Bank Bldg.,
Bristol, Va.
Dear Robert:

Your letter of the 19th, asking for information as to the
holders of the bonds other than Mr. Hagan's, would have been
answered sooner but for the fact that I have been away from
home for several days and only returned yesterday.
Ten bonds have been cancelled and are held by me for the

Clinchland Timber Corporation numbered from 127 to 136 both
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inclusive consecutively. Mrs. Henry Mi/ior, formerly Mrs. J, N.
Powell, owns bonds 2, 71, 72 and 73, Judge .Price owns ibonds
3, 74, 75 and 76. H. H. Shelton owns bonds 4, 77, 78 and 79.

Judge Price andMr. Shelton own jointly bond 2^o. 5. The Phlegar Estate owns bonds 1, 68, 69 and 70. These makes seventeen

bonds, ,and, I think are the pnly ones not held by Mr. Hagan. I
own personally twenty bonds numbered from 231 to 250.

None

of, the bonds have eyer been registered. I have kept the interest

fully paid up on these seventeen bonds except I have not quite
finished paying all the last coupons.
, I should have about eighteen, perhaps twenty, bonds held
by Mr. Hagan cancelled. He and. I had some figures on this last
year, and at an early date I will take this matter up with you

again with a view to having it straightened out. If there is any
further information I can give you I will be glad to do so.
Yours very truly,
R. T. IRVINE."

Mr., ^s^^Wprth:

Filing of this letter is objected to be-

L192] cause it doesn't bind Mr. Hagan.
Mr. Marks :

jQ.
i^ennington, I hand you a copy of a letter which
apparently you wrote addressed to Mr. R. T. Irvine, dated March

8th,1,920 ;^nd I also hand you a receipt signed "Clinchland Tim
ber.2Qprporatipn, by R,,E.Iryi^^^ Presi^^ent", dated March 91:h,
1920; and will ask .whether you wrote the letter and received that
receipt back from Mr. Irvine?

Mr. Ashworth: Same objection as above noted by counsel.
(Witness) A. The letter is a carbon copy of the original
which I wrote to Mr. Irvine, President, and the receipt is the
receipt for 12 to of the Clinchland Timber Corporation bonds.
Mr; Marks :

Q. I will ask you to file the letter as "Exhibit Pennington
No. 2", and the receipt as "Exhibit Pennington No. 3" ?
A. I file same as requested.

"EXHIBIT PENNINGTON NO. 2" being in the words and
figures following, to-wit:
"March 8, 1920.
Mr. R. T. Irvine, President,
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Clinchland Timber Corporation,
Big Stone Gap, Virginia.
Dear Mr. Irvine:

I have this day paid to Charles F. Hagan, Trustee, twelve of
the Clinchland Timber Corporation bonds numbered from one
to twelve inclusive, not including any accrued interest. I have
taken off the coupons which fell due October 1919 and

[193] which will fall due APRIL 1, 1920, cancelling the rest of
the coupons and the bonds.

I enclose you receipt which I will ask you to please sign and
return to me.

Yours very truly,

RLP-F.

Substituted Trustee."

"EXHIBIT PENNINGTON NO. 3, being in the words and
figures following, to-wit:
"Big Stone Gap, Virginia,
March 9, 1920.

Received of Robert L. Pennington, Substituted Trustee, in
deed of trust from Clinchland Timber Corporation, twelve can
celled bonds numbered one to twelve inclusive, together with the

unearned coupons attached thereto, being coupons number four
teen to nineteen inclusive.

Said bonds and coupons have been

cancelled by said substittued Trustee as appears by stamp there
on on the face thereof-

Clinchland Timber Corporation,
By: R. T. Irvine, President."

Q. I hand you a letter signed. "C. W. Bondurant", address
ed "Dear Mr. Pennington", dated April 21st, 1921; and will ask

you to examine that letter and state whether you received it?
Mr. Ashworth: Letter is objected to for the reasons before
stated.

[194] (Witness) A. I received this letter.
Mr. Marks: Q. Please file that as "Exhibit Pennington
No. 4?

A.

I file as requested.

"EXHIBIT PENNINGTON NO. 4", being in the words and

figures following, to-wit:
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"UNITED COLLIERIES, INCORPORATED
St. Charles, Va.
4-21-1921.

Dear Mr. Pennington:

Mr. Irvine just called me and said you were trying to get

me by Phone I have been at the Mine all A. M. and could not talk
until just now.

j-

I enclose you Agreement you prepared and I am not sending

Check until I hear from you if you must have it at o^e ^ite

me and I will send it by first mail. I did not have that Amt.

in Bank just at this time is why I asked if few days would be

of any serious harm

But either way is 0 K with me
Yours Truly

C. W. Bondurant."

Q I hand you another letter from Mr. C. W. Bondurant
to you dated April 20th, 1921. Please examine that letter and
state whether you received it.
A.

I received this letter.

Q. Please file that as "Exhibit Penmngton No. 5 ?
Mhworth: Same objection. It is agreed that the

[195] objection applies to each and every letter flled.
The Court: All right.

"EXHIBIT PENNINGTON NO. 5", being in the words and
figures following, to-wit:

"UNITED COLLIERIES, INCORPORATED.
St. Charles, Va.

April 20, 1921.
Mr. Robt. L. Pennington,
Bristol, Va.

Dear Mr. Pennington:

Before signing the letter given me by Mr. Irvine I want to
ask you confidentially a question ortwo:
Suppose this deal does not go through and I have to pay
this $25,300.00 besides the $8,000.00 I
^o
d"lay
before the first of the month. I suppose this ten ^^^ys delay

wiuid ^matter, would it? If so. Iwill pay it at once. By me
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paying this off, do Itake Hagan's place and hold this mortgage or
what^er shape you have this in and was fixing to take judgment

on. You understand my motive in this. It is trying to help
out a bad situation and trying to protect a very good friend of

"JTf II™® J

^

I want to imow is that I

w
• It'is hot my intention to get mention
ing Sithis ,to Mr. tIrvine.
into the •
lumber business. I have quite enough troubles ofmy own in the
doar business.

U

y°" at once and I will.give you mv

•

^

SoOOOO^'

®is turns over' to me the$8,-

^

™ as well as the

use your best effort to get Hagan to

accept the $65,000.00. I am quite sure our friends will not agree
.,Q<=T block
paythe entire
thandeal.
|65,000.00,
am afraid
wiU
[196]
I realizeand
thatI Mr.
Irvine isthat
taking
I advised him to go a'hfead alid'make this

deaL 'Ic^n t thmk Boyd and his associates are really aiixious^to
buy but Boyd is a good fellow and anxious to'help out tlie situa
tion. I appreciate your position dnd appreciate what you are

trying to do to help us. l am
Yours truly,

i
C. W. Bondurant.
•

.1 •

^ the first enclose
two Icoupons
of Judge
due
day of you
Feb'y.
have had
them Orrs'
in thewhich
Bankwere
and
•they have returned them say thfey baiit coU^ct. PMse'fi^ttre the
interest on them and tell me how to proceed.

C. W. B."

Mr. Marks:

Q. I hand you what purports to be a carbon copy of a letter
from you to Mr. C. W. Bondurant, dated April 22nd, 1921 Will

you please examine that and state whether th'is is your Hl'e cW
ot a letter you wrote to Mr. Bondurant ?

. .n

A. I wrote Mr. Bondurant this letter.

Q. Please file that as "Exhibit Pennington No. 6"?

A. I file same as requested.

EXHIBIT PENNINGTON NO. 6", being in the words and
figures, as follows, to-wit:

' — .;

j

"April 22, 1921.

165

.Mr. C. W. Bondurant,
St. Charles, Virginia.
Dear Sir:

I am just,in receipt of your letter of the 21st, also your let
ter of the 20th.

I triedto get you on the telephone to explain matters to you,
and .1 am in receipt of the agreement dated April 19th in regard
to the judgments and the cash payment to be made, and it will
be all right to send the check in the next few days for the
$8000.00.

I am writing this hurriedly to get it off on the train to

you. I only received it just this minut.e I will write you more

tijlly later.
Yours very truly,"

Q.I note those letters refer to an agreement dated April
19th, 1921, which apparently Mr. Bondurant signed. Do you
know where that agreement is ?

A. I saw that agreement in the papers yesterday when I
was looking over them, but there's such a mass of it I couldn't
locate it.

'

Mr. Marks; We will probably come to it later.

Q. Mr. Pennington, I hand you copy of another letter from
you to Mr. C. W. Bondurant, dated April 26, 1921, and will ask

you t6 Examine that letter and state whether you wrote it.
A. This is a letter written by Mr. Irvine in my office, I
t^ink.
Q. Please file that as "Exhibit Pennington No. 7.

A. I file the carbon copy of the letter; and since looking
[198] at it more carefully I am satisfied this letter was written
by Mr. R. T. Irvine in my office, to Mr. Bondurant.

"EXHIBIT PENNINGTON NO. 7", being in the words and
figures following, to-wit:
"Bristol, Virginia,
. April 26. 1921.

Mr. C. W. Bondurant,
St. Charles, Virginia.

pear Sir:

We have today closed up the option between Mr. E. R. Boyd
and Charles F. Hagan, Trustee.

The terms are almost identical
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with those discussed while you were here a week ago. The option
price is $65,000.00, and gives Mr. Boyd four months time in
which to exercise it and he is to get all the timber down to 12

inches on all the territory that we discussed. The only change
made was one that was best for both parties, to-wit: Boyd is al
lowed to mine coal, both for his own purposes, and for commerce,
and he also agrees to haul coal for Hagan, or his lessees, in the
event Hagan makes coal leases or desires himself to mine and
operate coal.

He also gives Hagan the option to buy the five miles of
rights-of-way when he is through with it, for $10,000.00, and to
buy his steel rail and accessories at the then market price.
The agreement, as we have finally worked it out, is in very
satisfactory form indeed, and Mr. Boyd feels confident he will be

able to close the deal and work the matter out successfully.
It will be satisfactory to Messrs. Pennington, Price & Jones
if you will send the check for $8000.00 any day this week, and
in ninety days when the remaining $25,300.45 is payable, Mr.
Pennington, as Trustee of the bonds, will assign to a third party
as Trustee for your benefit, such bonds as are paid for by the
money you advance, to be held until Boyd completes his arrange
ment and gives you the final securities that he is to give. In the

event he fails, then the bonds will continue to be held for your
benefit.

I will also in the meantime give you my personal guaranty
and that of both my lumber companies, and I will fix this paper
up in a day or two and send to you after I get back home.
The bonds which you get, however, will, of course, be de
ferred in lien to the remaining bonds held by the Hagan estate,
of some Eighty odd thousand dollars.

Trusting this will be satisfactory, and thanking you again
[199] for your kindness in this matter, I am,
Yours very truly,
RTI-F."

Q. I hand you copy of another letter, marked "Pennington,
Price & Jones", addressed to Mr. C. W. Bondurant, dated April
23, 1921. Please examine the letter and state who Pennington,
Price & Jones were, and whether you wrote the letter ?

A.

The firm of "Pennington, Price & Jones" was my law

firm at that time, consisting of myself as the Pennington, Price
is Judge J. W. Price of now Washington, and Jones is Mr. S.
Bruce Jones, of Bristol.
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Q.

You wrote and signed that letter ?

A.

I dictated the letter, and I presume signed the original.

The Court:

I don't see how that letter of that firm, what

relationship that would have; I dont' see the relevancy.

(Witness) A. In addition to acting as Trustee under
those bonds, I was also acting as attorney for Mr. Hagan in such
matters as were referred to me at that time.
The Court:

All right.

Mr. Ashworth:

I want to note somewhat slightly different

objection to this letter and to all of the letters: that the Rich
mond Trust Company can have no interest in correspondence be

tween third parties with which they are not concerned.
Mr. Marks:

Q. I will ask you to file that copy of letter as "EXHIBIT
Pennington No. 8"?
A. I file as requested.

Q. Mr. Pennington, I note this letter begins as follows:
"Referring again to the letter of warranty given to us for the
benefit of the Hagans, in order that you may have infor-

[200] mation as to the amount which you have guaranteed, I
give you the amounts as follows: "Then are listed cer
tain notes.

And then goes on: "All the above notes are en

dorsed by R. T. Irvine. The principal on all the notes except the
one held by Mrs. Curran is the Dungannon Lumber Company.
The other note is the Stony Creek Lumber Company." sA we
do not have at hand the bondsman agreement can you or not state

whether it was a warranty or guaranty to you as to the amount

for the Hagan interests, prior to the time that the $33,000.00
of Clinchland bonds were put up when the Boyd deal was closed?
A. My recollection is that these several items named in the
letter are the items which constituted the amount which Mr.

Bondurant agreed to pay for the Clinchland Timber Corporation,
Mr. Irvine and Mr. Boyd, which was finally paid, and then took
some kind of a note from some of the parties with 33 Clinchland
Timber Corporation bonds as collateral.
"EXHIBIT PENNINGTON NO. 8", being in the words and
figures follOwing, to-wit:
"April 23, 1921.
Mr. C. W. Bondurant,

St. Charles, Virginia,
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Dear Sir:

+1,
the

us for
benefit of the Hagans, in order thatwarranty
you maygiven
have toinforma

tion as to the amount which you have guaranteed, I give vou
the amounts as follows:

Rosalie B. Hagan, $15,000.00, interest froni October 1, 1918
ron.-, torneys'
r
waiving the homestead, and providing for at[201]
fee.
Mary K. Gough, note dated October 1, 1918, $3000.00, and
10 per cent, attorney's fee.

Charles F. Hagan, $2316.05, interest from October 1, 1918

subject to a credit as of November 25th, 1918, of $26d0.00 note
providing for attorney's fee.

' 1,
1 1918, note providing
Hfgan. for
T^stee,
$3000.00,
attorney's
fee. interest from bctoBer
$6000.00, interest from May 11,
.j September
«
paid
20th, 1920.

fee, subject to a credit of $3000.00

; 1920,10 per cent attorney's$6000.00
interest from September
1,
fee.

All the above notes are endorsed by R. T. Irvine; The prin

cipal, on aU the notes except the one held by Mrs. Curran is the
Dungannon Lumber Company. The other note is the Stony
Creek Lumber Company.
Yours very truly,

Pennington, Price & Jones,
By:
RLP-F."

Q. I hand you a letter signed "Pennington, Price &Jones."
addressed to "Mr. R. T. Irvine, President, Clinchland Timber

Corporation." dated May Hth, 1921; and wiU ask whether you
wrote that letter, and whether it is your file copy?

r.idont make
Chnch
Valley LumberWe
Company
bonds,anythecontention
69 bonds, that-the
and the"

Bondurant bonds were paid. We don't questioA th^t,,.^s lU^^

aerstand it. We contend that the bonds that represent' the
judgment of $33,000.00 are unpaid and that Mr. Irvine prac
tically admits it.

•

(Witness) A. The copy handed me is a carbon copy of
a letter written by me to Mr. R. T. Irvine, President, Clinchland
Timber Corporation.
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Q. In order to ask you the question that I desire to ask

you, I shall have to read the first paragraph of this letter, which
I j^id:: "iReferfring to your recent communication in ref-

[202] erence to the various matters of, the Dungannon Lumber
Company, Stony Creek Lumber Company, the R. T. Irvine and
J. W. Kelly notes, and the Intermont Coal Corporation notes,

payment of which was guaranteed by Mr. C. W. Bondurant, will
say that I have had a conference with our clients in this matter
and they have the understanding that it was tentatively agreed
on that $4.50 per thousand should be paid over to constitute a
sinking fund to take care of the notes referred to, as well as any
ojbher obligations growing out of the Clinchland Timber Com
pany's contract and deed of trust. This agreement, however,
would have to be agreed to by Mr. Bondurant, the guarantor of
the notes, and there would also have to be worked out an ar

rangement with the new company that is taking over the Stony
. Creek proposition, to take care of the remaining bonds outstand
ing and unpaid. Until that is done, of course, the lumber pass
ingthrough the Dungannon .plant would have to be put into the
sinking fund of the Clinchland Timber Corporation. If the new
arrangement is worked out whereby the assignees of the Stony
Creek proposition will take care of the bonds, then we could ap

ply the M. B. Farrin fund on the payment of the other notes

above referred to. However, there is additional information that

would be necessary for our clients to have before entering into
the agreement."

Is it not true that at about the time that letter was

[203] written the negotiations with Mr. Isaacson and the

Boyds,had gotten under way to take over the Stony

.Creek,Lumber Company ?

A. The negotiations were under Avay with the Boyds but
we didnt know until sometime afterwards?, according to my

per^nal recollection, that Mr. Isaacson was interested in the

proposition. We didnt know who they were—Mr. Isaacson
came later.

^

.

x-+

Q. Mr. Isaacson later came in to it, and his identity
.waSiniadeJaio?ppi?
A.

Yes later*

Q. I will ask you to file that, letter marked ''Exliibit Penjijiigton.i^o. 9"?
A.

.Ijio.

''EXHIBIT PE2sNI^s^GT0:N^ NO. 9" being in the words
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and figures, following, to-wit:
"May 11, 1921.
Mr. R. T. Irvine, President
Clincliland Timber Corporation,
Big Stone Gap, Virginia.
Dear Mr. Irvine:—

Referring to your recent communication in reference to
the various matters of the Dungannon

Lumber

Company,

Stony Creek Lumber Company, the R. T. Irvine and J- W.
Kelly notes, and the Intermont Coal Corporation notes, pay
ment of "which was guaranteed by Mr. C. W. Bondurant, will
say that I have had a conference with our clients in this mat
ter and they have the understanding that it was tentatively
agreed on that $4.50 per thousand should be paid over to consti
tute a sinking fund to take care of the notes referred to,
[204] as well as any other obligations growing out of the
Clinchland Timber Company's contract and deed of
trust. This arrangement, however, would have to be agreed to
by Mr. Bondurant, the guarantor of the notes, and there would
also have to be worked out an arrangement with the new com
pany that is taldng over the Stony Creek proposition to take
care of the remaining bonds outstonding and unpaid. Until
that is done, of course the lumber passing through the Dungan
non plant would have to be put into the sinldng fund of the
Clinchland Timber Corporation. If the new arrangement is
worked out whereby the assignees of the Stony Creek proposi
tion will take care of the bonds, then we could apply the M. B.
Parrin fund on the payment of the other notes above referred
to. However, there is additional information that would be
necessary for our clients to have before entering into the agree
ment.

We would want a copy of the contract with the M- B.
Farrin Lumber Company, which you have heretofore agreed
to furnish us, but up to this time have not. We would then
want to know what additional timber the Dungannon Lumber

Company people have purchased from outside parties, and the
condition of those purchases, so that we can ascertain whether
there is sufficient timber on these various boundaries to take

care of the Dungannon notes, and the Kelly & Irvine and In
termont Coal Company notes. Another thing our clients would
require, and that is, a minimum payment each month, or quar
terly on these obligations. If the wills were to shut down and
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10 timber should be cut for some time, our clients would not
want to extend indefinitely the payment of these several obli

gations. A reasonable minimum payment would be required.

You were to furnish us also with the balance sheet of

[205] the comj)anies stock we hold as collateral to the Kelly

& Ii-vine notes, and the Intennont Coal Corporation
notes. AVe have not yet received this information and would
like for you to send this at once.
Yours very truly,

PENNINGTON, PRICE & JONES,
RLP-F"

By:"

Q. I hand you copy of letter dated May 13, 1921, from
Pennington, Price &Jones, to R. T. Imne, and will ask you to
examine that and state whether you wrote it?
A. I wrote and sent Mr. Irvine this letter.

Q. Please file that as "Exhibit Pennington No- 10"?

A.

I do.

"EXHIBIT PENNINGTON NO. 10." being in the words
and figures following, to-wit;
"May 13, 1921.
Mr. R. T. Irvine,

Big Stone Gap, Virginia.
Dear Sir:

IN RE: Trust Agreement with C. W. Bondurant.

We have prepared and I have signed in tripliate the C. WBondurant Tmst AgTeement to secure him on the |33,300.45
thatj he is paying and securing for the Clinchland Timber Cor
poration and its subsidiaiy corporations.

After you have signed these, you will please send to Mi.
Bondurant for his signature, requesting him to return aU the

papers to me, and then I will write in the serial number
[200] of the bonds in the blanks provided for that purpose aJid
will have Mr. Jones to sign.
Yours very truly,

RLP-F"

PENNINGTON, PRICE & JONES,
By;"

Q. Mr. Penning-ton, do you have a copy of the Bondurant

trust agreement referred to in this letter ?

A. I have the original and I have the bonds that went

m

•

along with it.

Q. Let's see the trust agreement, please?
Mr. Pennington, I will ask you to file the agreement he^tween the Clinchland Timber Corporation, R, T, lirine, and
Robei't L- Peiinington, Substituted Trustee, and C. W. Bondurant, and S. Bruce Jones, dated April JJOth, 1921, as "Exhibit
Pennington ^fo. 11"?

A. I file the paper as requested.

''EXHIBIT PENNINGTON NO. 11", being in the words
and figures following, to-wit:

"THIS AGREE]VIE"C^T made this the 30th day of April

1921, by and between CLINCHLAND TIMBER CORPORA
TION and R. T. IRiVINEj parties of the one part, ROBERT L.
PENNINGTON, Substituted Trustee, uilder deed of trust from

the Clinchland Timber Corporation, party of the Second part,
C. W. BONDURANT, of St. Charles, Virginia} party of the
third part, and S. BRUCE JONES, party of the fourth part
W^REAS, the CLINCHLAND TIMBER CORPORA

TION is in arrears in its sinking fiind agrefeiiienf) mth the said

Robert L. Pennington, Substituted Trustee, in a sum equal to
TWENTY-FIV:& THOUSAND THREE HUNDRED DOL
LARS and FORTY-FIVE CENTS (|253O04'§) In M[207] dition to EIGHT THOUSAND (fSOOO^OO) DOLLARS
on notes representing sinking fund, which note^ atffe Car
ried at thfe b^nk of Bristol ; arid

WHEREAS, C. W. Bondurant has this day paid for and
on behalf of the said Clinchland Timber Corporation and R

T. Irvine the said EIGHT THOUSAND (|8000.00) DOL
LARS, and has agreed to pay, according to written agreement,
the said TWENTY-FWE THOUSAND THlElEE HUNDRED
dollars and FORTY-FIVE CENTS (|25,300.45) within

ninety days from April l9th, 1921; and,

WliEREAS, there are negotiations being carried on
whereby E. R. Boyd and others are to assume, take up and pay
the said THIRTY-THREiE THOUSA^TD, THREE HTODRED DOLLARS and FORTY-FlVE CENTS (133,300.45)
to the said C. W. Bondurant, with interest on said sum from

the date he shall have paid the same; and,

WHEREAS, pendiiig the consuhimatibn of said agree

ments, the parties hereto, with the consent of C&ARLES F.
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HAGA3?, Trustee, are desirous of securing the said C. W- Bonduiiint until said sum shall otherwise be secured or i)aid to
him;

THEREFORE, THIS AGREEMENT WITNESSTH:
That there is placed in the hands of said S. Bruce Jones, thirtythree (33) bonds of the CLIN^CHLAND TIMBER CORPO
RATION, endorsed by R. T. Inine, Serial Nos. 13, 14, 15, 16,
17, 18, 19, 20, 21,22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34
35, 30, 37, 38, 39, 40, 41, 42, 43, 44, 45—Series A which said
bonds the said S. Bruce Jones is to hold for the benefit and se

curing of said C. W. Bondui-ant tii the payment of aforesaid
sums of money until such time as by mutual agreement be
tween the pai*ties hereto, and said Charles F. Hagan,
[208] Trustee, said bonds shall be released. It is understood,
however, that said bonds turned over to the said S.
Bruce Jones, Trustee, are to be deferred in payment to the said
bonds of Clincbland Timber (.Corporation secured by the same
deed of trust and outstanding, except those held by R. T. Irvine,
and his assigns, being the last |20,000.00 serial numbers se
cured under the terms of said deed of trust and the undersign

ed, S- Bmce Jones acknowledges receipt of the said bonds
which shall be placed in Safety Deposit Box in the Bank of
Briistol and held pursuant to and in keeping with this agree
ment.

Witness the hands and seals of the parties hereto, the day
and year first above wi'itten.

OLINCHLAND TIMBER CORPORATION,
By: R. T. IRVINE, President (Seal)
R. T. IRVINE, (Seal)
ROBERT L. PENNINGTON, (Seal)
Substituted Trustee.

C. W. BONDURANT, (Seal)
S. BRUCE JONES, Trustee, (Seal)
Q.

follows:

I read this paper so you can catch the question that

(Whereupon Mr. Marks read the paper in question

to the Court).

The Court: All rightSir. Marks:

Q. As I understand this agreement, Mr. Pennington, Mr.
Bondurant paid |33,300.45 to you as Substituted Trustee on

; i.y'4
account of payments due on the Clinchland Timber Corpora

tion bonds; that he was then given 33 bonds which were paid
with the proceeds of the money which he provided, as
[209 Colhiteral for his reimbursement?
A. That is my recollection, and I think that is correct.

Mr. Asliwoi-th:

Counsel makes objection, that the con

tract must speak for itself.
Mr. Marks:

Q. Mr. Pennington, dp you know w'hether Mr. Bondurant was subsequently paid for this amount?
A. I think he was, and I believe that I collected that mon

ey for liini- I tliink they defaulted in it some way, and I think
I collected that money for Mr. Bondurant, and I am pretty
sure it is paid. I have the bonds here.
Q.

The bonds were surrendered?

A. They were turned over to me by Mr. Jones, and I still
have those bonds in my possession.
Q. They were turned over to you iis Trustee?
A.

Yes.

Q. Mr. Pemiington, I hand you letter dated May 13,1921,
signed "11. T. Irvine", and addressed to you, and will ask you
to state whether you received tliat letter in connection with

these Hagan and Clinchland Timber Corporation matters?
A-

Yes, I received this leter.

Q. The first and second paragraphs of the letter read as
follows: "I have yours of the 11th and note contents with in
terest.

I did not, of course, expect you as Trustee to forego the
royalty on the Dungannon timber unless the Boyd Company
completed arrangements to take care of the remaining out
standing bonds. This they expect to do if the arrange[210] ments are comi^leted. We do not anticipate any trouble
in getting any satisfactory agreement from Mr. Bondur
ant in this matter."

That was written also in connection Avith the matters in

question and pending the negotiations with the Boyds to close
up the Boyd deal was it not ?.
A.

I think so.

Q. Mr. Pennington, I hand you copy of another letter

dated May 20th, 1921, from Pennington, Price & Jones, to Mr.
C W. Bondurant. Please examine that and state whether you
wrote it?
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A-

I wrote this letter.

Q. I note the last j^aragraph reads as follows: "I have
had Mr. Hagan to deliver to Mr. Jones the thirty-three bonds
as set forth in the contract which you signed a few days ago,
and copy of which we are here enclosing you. This straightens
this matter out and puts it all in good condition." The 33 bonds
mentioned in that letter are the bonds which the |33,000.00 of
Mr. Bondurant's paid for as per his contract, and t/O be de
livered under the trust agreement?
A. Yes, the contract marked "Exhibit Pennington No.
11".

Q. I will ask you to file this letter of May 20th, 1021,
marked 'vExhibit Penington No. 12?"
A. I file same as requested.

"EXHIBIT PENNINGTON NO- 12", being in the words
and figures following, to-wit:
"May 20, 1921.
Mr. C. W. Bondurant,
St. Charles, Virginia.
Dear Sir:

We here enclose you the following papers:
Temporary sight draft of $8000.00, dated April 30th, 1921,
payable to the Bank of Bristol, to take up notes of Dungannon
Lumber Company of $3500.00 due April 15th, 1921, and

[211] $4500.00 due May 10th, 1921, and acknowledge receipt of
your other draft of $8000.00 to take the place of the tem
porary draft herewith returned.
I also send you the $3500.00 note and the $4500.00 note re
ferred to.

There is a balance of $7.10 interest on these notes

which we will ask Mr. Irvine to send us check to cover.

draft was received and the notes taken up on May 4th.

The

The un

earned interest on the $4500.00 note was $4.50. The accrued
interest on the $3500.00 note was $11.60, making a difference on
the notes of $7.10, but we are sending you the notes and will
look to Mr. Irvine's Company for the difference.
I have had Mr. Hagan to deliver to Mr. Jones the thirtythree bonds as set forth in the contract which you signed a few

days ago, and copy of which we are here enclosing you. This
straightens this matter out and puts it all in good condition.
Yours very truly,
•Pennington, Price & Jones,
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By:
KLP-F.'

Q.

Mr. Pennington, I hand you a letter signed "R. T. Ir
vine," with the initial "M" under it, addressed to "Eobt.
[212] L. Pennington, Substituted Trustee", dated June 21,1921;
and will ask you to state whether you received that bet
ter?
A.

I received this letter.

Q.
A.
Q.

Please file it as "Exhibit Pennington No. 13 ?
I do.
.
I would like to read this letter to the Court:

(Where

upon Mr. Marks read the following).
"EXHIBIT PENNINGTON NO. 13", being in the words and
figures following, to-wit:
"STONY CREEK LUMBER COMPANY.

Big Stone Gap, Va., June 21, 1921.

Mr. Robt. L. Pennington, Substituted Trustee,
Bristol, Virginia.
Dear Robt.:

Replying to your letter of the 20th. I beg to say that I wrote
some days ago to the M. B. Farrin Lumber Company asking them
to send you check for the April and May shipments from Dungannon, which I have no doubt will be done promptly.
Regarding the shipments from Stony Creek, we have not re
ceived a cent from the Boyd-Ryburn Lumber Company for lum

ber shipped in those two months. I intendted remitting you the
stumpage on receipt of funds from them, but I will write and
ask them to remit direct to you and charge to the Stony Creek
Lumber Company's account. •
As I understand it, these payments are to be held by you

[213] until the option given Mr. Boyd is acted upon one way or
the other. If he closes the Hagan option and takes over
the Stony Creek Lumber Company propei-ty and arranges sat
isfactorily for payment of the balance of the outstanding
bonds, with interest, then these payments are to come back to

the Dungannon Lumber Company and the Stony Creek Lumber
Company respectively; otherwise, they will be retained by you
penuanently and placed to the credit of the Clinchland Timber
Corporation as other payments have heretofore been placed.
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Is that your understanding?
Yours very truly,
R. T. Irvine.

RTIM

M.

CC to Mr. Chas. F. Hagan, Trustee,
Bristol, Va.

Q. Was that your understanding about those payments
at tlie time, or do you recall?

A'

I have no personal recollection of that particular fund,

and can not state from recollcHjtion whether I received it.

Q. To refresh your recollection on that point, I hand you
copy of what appears to be your file copy of letter v^ritten by
you as Substituted Trustee to Mr. R. T. Irvine, President,

Clinchland Timber Corporation, dated June 22, 1921. I will
ask you to examine tliat and state whether you wrote it?
A. Yes; this is a letter which I wrote.
Q. Please file that as "Exhibit Pennington No. 14?
A.

Yes, I do.

[214] /'EXHIBIT PE2^:NI^X5-T0N

14", being in the

words and figures following, to-wit
"June 22, 1921-

Mr. R. T. Irvine, President,
Clinchland Timber Coi-poration,
Big Stone Gap, A^irginia.
Dear Mr. Irvine

I am just in receipt of your favor of the 21st and note what
you say in i-eference to the payment of the royalties due for

months of April and May on the Dungannon Lumber Com
pany shipments, and Stony Creek 'Lumber Company shipments.
In connection with the Stony Creek proposition, I under
stand the arrangements as you have stated it, namely—that I am
to hold the royalties received until Boyd and his associates de

termine whether they are to take the property under their op
tion. If they take the property under the option, then the bonds

will be settled for according to the arrangement in the various
papers heretofore executed, and to be executed. If they do
not take the property under the option, then the royalties re
ceived from Stony Creek will be retained permanently and ap

plied as credit on the Clinchland Timber Company's indebted
ness under the bonds.

Yours vei*y truly,
RLP-.F"

Q.

Substituted Trustee."

As I understand this matter as embraced in Mr. tr-
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vine's letter to you of June 21st and your reply of June 22nd,
you were entitled to receive as Substituted Trustee cert^iin
royalties on lumber wliich had been shipped by the Dungannon
Lumber Company and Stony Creek Lumber Company, and in
the agrement reached in connection with tlie Boyd and Isaacson
transaction which was finally consummated in the name of the
Clinch Valley Lumber Company, it was understood that pend
ing consummation of the Boyd deal these royalties were to be
retained by you, but returned to the Dungannon Lumber Com
pany and Stony Creek Lumber Company in event the Boyd
deal went through carrying with it a settlement by them of all
outstanding bonds; and if the Boyd deal did not go through
then you were to apply these amounts to the payment of the
bonds as far as they would go?
Mr. Ashworth:

This question objected to. The letters must

speak for themselves as to what the understanding is.
(Witness) A. The letters in question speak for them
selves, yet I have no independent recollection except that I
am morally certain that no funds were returned to any of
these companies, but were applied to the credit of the Clinchland Timber Corporation on the amount that it owed nnder the
bonds and it was my understanding that there was some set
tlements aftei'wards beween Mr. Irvine and his company and

the Boyds, whereby they adjusted between themselves those
diffrences. Though, I was no party to those settlements.
Mr. Marks:

Q. Mr. Pennington, I hand you a letter dated January 11,
1923, from Mr. R. T. Irvine to you, and will ask you to examineit and state whether you received it?
A. Yes, I received it.
Q. Attached to that letter is a paper entitled "SUMJklARY" CLINCHLAM) TIMBER CORPORATIOiir in

ac

count with CHAS. F. HAGrAN, Trustee", arid attached
[215] to the "Smnmary" is a detailed statement showing the
bonds under the Clinchland Timber Coi'poration mort
gage and the payments thereon, and the last entry on the
statement under date of October 1st, 1921, is "Bonds out |64,000.00, "and the "Siumnary" shows "Balance due to C. F.
Hagan, Trustee |69,324.24."
I also hand you copy of a deed from Charles F. Hagan,
Trustee, to Clinch Valley Lumber Company, dated December
26,1921, which is already in the record, from which it appears
that thej' assumed the pajaiient of bonds in the amount of $69,-
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324.24, which is the same amount shoAvu as the balance due
Chas. F. Hagan, Trustee, as shown on this Summary and state

ment. Is it not a fact that this calculation Summaiy to which
I have referred is a calculation of the balance due Hagan, Trus
tee, and arrived at the time for the purpose of this deed and
settlemen with the Boyds?
A. The calculation attached to the Summaiy was made

up by Mr- Irvine and Mr. Jones, and represented what at that
time Mr. Irvine and Mr. Jones figured to be the balance on the
bonds.

Q.
A.

You mean the balance due Mr. Hagan on the bonds?
The balance due Mr. Hagan on the bonds after all the

credits had been given, which had included, I believe, from the
calculation, some notes. I personally did not make or check
the calculation.

L216] Q.
A.

To what Mr. Jones do you refer ?
Mr. S. Bruce Jones, one of my law partners at that

time.

Q.

For whom was he acting?

A.

He was acting for the firm of "Pennington, Price and

Jones."

Q.

And as counsel for Mr. Charles F. Hagan, Trustee, was

he not?

A. Yes, and as a member of the law firm. The deed referred
to in the question is, I think, a copy of the deed which Mr. Hagan
made as Trustee to the Clinch Valley Lumber Company.

Mr. Ashworth: Counsel for Charles F. Hagan objects to the

question and to the answer and to the statement filed, bwause
it is not binding upon him and is not, therefore, legal testimony
and does not show that the amounts therein were actually paid.
Mr. Marks:

Q. Mr. Pennington, your firm acted constantly for Mr,
Hagan in the various negotiations and transactions between
Hagan, Trustee, and the Clinchland Timber Corporation, Mr.
Irvine's other companies, and also with the Boyds and Isaacson,
did you not?

A. I dont know if we acted constantly. At that time I be

lieve we were sole attorneys engaged in representing Mr. Hagan
m those negotiations.

Q. Did your firm ever undertake to act in any of those ne
gotiations in any manner or way in which you were not author
ized to act as agent or counsel for Mr. Hagan ?
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[217] A.

We certainly didn't intend to, and so far as I know did

not in any way exceed our authority in doing anything
which we were authorized to do.

Q. I will ask you to file the letter from Mr. Irvine, dated
January 11th, 1923, as "Exhibit Pennington No. 15," and the
Summary, with the detailed statement attached, as "Exhibit
Pennington No. 16" ?
A.

I file same.

"EXHIBIT PENNINGTON NO 15," being in the words and
figures following, to-wit:
"LAW OFFICES
R.

T.

IRVINE

Big Stone Gap, Va.
January 11,
1923

Mr. Robert L. Pennington,
Bristol, Va.
Dear Robert:

I thank you for your letter of yesterday afternoon enclosing
copy of the settlement which we made between the Hagan iSstate
and the Clinchland Timber Corp. As I wrote you, however, later
yesterday afternoon, I found my copy and am returning yours
to you, and I appreciate your promptness and kindness in the
matter.

Very truly yours ,

ETI:L

r. T. IRVINE."

"EXHIBIT PENNINGTON NO. 16" being in the words and
figures following, to-wit:
[218]

"SUMMARY

CLINCHLAND TIMBER CORPORATION
in account with

CHAS. F. HAGAN, Trustee

Oct. 12 Balance unpaid Oct. 1st, as per attached

calculation
Add Smith's compensation, not charged
Costs of judgments at Gate City
1_
Interest on Bonds to Oct. 12
Taxes and interest on trees as per

$64000.00
4666.69
68.30
128.00

attached statement

528.20

Credit

Credit Balance, per statement
Balance due to C. T. Hagan, Trustee

66.95
$69324.24

1917

1917

Jan. 1.

Bal. ford. 1916 & Int.

2605.51

Int. Accrued-203 bonds
Int. on coupons to date

6090.00
91.35

June 30 Ck
June 30 Balance .

5786.86

July 5 Check
July 5 Balance

2791.71

3000.00

8786.86

June 30 Balance
July 5 Int to date

5786.86
4,85
5791.71

3000.00

5,791.71
00

July 5 Balance
Oct.. 1 Acc. Int. on 203 B
Oct. 1 Int. on Balance above

Oct. 3 Int. on coupons

2791.71
6090.00
39.57

2.00

Oct. 3 Check _

Oct. 3 Balance

8923.28

Oct.
1918

3

Balance

4023.28

4900.00

-4023.28

8923.28

1918
Jan. 25

Check

4133.27

Apr. 1

Int. to date
Acct. Int. on 203 B

118.69
.6090.00

Apr. 1 Int. to date
Apr. 1 Bal.

44.74
6053.96

10,231.97

10,231.97

Apr. 1 Bal.
Oct. 1 Int. to date
Oct. 1 Acc. Int. on 203 Bs
Oct. 1 Retire 46 bonds

6053.96
181.62
6090.00
46000.00

May 11

Check

8000.00

Oct. 1 Int. date
June 28 Check
Oct. 1 Int. to date

186.66
2000.00
30.66

Aug. 5 Check

1000.00

Oct. 1

Int. to date

Sept. 14

9.17

Check

1012.50

Oct. 1 Int. to date
Oct. 1 Ck. and notes

2.68
46194.48
58,436.15

58,436.15

Apr. 1 Acct. Int. on 157 Bs _
Apr. 1 Retire 5 bonds

4710.00

Oct. 1

5000.00

Dec.

1

Balance
Check

110.57
2000.00

Int. to Apr. 1

40.00

1919
Feb.

1 Check

Int. to April
Feb. 20 Check

-

2000.00

20.00
2000.00

<00
; CO

Apr.

1 jbalance

491.90

Int. to Apr. 1
Feb. 21 Check
Int. to Apr. 1
Mar. 10 Check
Int. to Apr. 11
May 12 Check and Int.

10,201.90
1919

10,201.90
1919

Oct. 1 Acc. Int. on 152 bonds
Oct. 1 Retire 25 bonds

4560.00
25000.00

Apr. 1 Balance
Int. to Oct. 1

Apr. 22

Check
Int. to Oct. 1

May 15

Check

Int. t oOct. 1
June 23 Check
Int. to Oct. 1

Oct. 1

12.67
2000.00
12.33
1000.00
3.33
1003.00

Balance

222.25

Sept. 15 Check—B—
Int. to Oct. 1

29,782.25

Apr. 1 Acc. Int. on 127 bonds
Apr. 1 Retire 18 bonds

3810.00
18000.00

491.90
14.76

2500.00
66.33

2500.00
56.25
1000.00
16.17

23080.34
57.50
29,782.25

Oct. 1 Balance
Oct. 24 Ck. B
Int. to Apr. 1

225.25
2406.42
62.40

GO'

Nov. 8 Ck. B
Dec. 8

1

1418.91

Int. t oApr. 1

34.65

Ck.—B—
Int. to Apr. 1

1641.64
30.77

1920

Jan.

8 Ck. B

Int. to Apr. 1
Jan. 26 Ck.

Int. to Apr. 1
Jan. 31 Ck.

Int. to Apr. 1
Feb. 20

Bal.

352.19

Ck.

Int. to Apr. 1

1193.03

16.29
5000.00

52.50
5000.00

50.00
5000.00

33.33
00
cn

22,162.19

Oct 1 Acc. Int. 109 bonds
Ret. 22 bonds

3270.00

22,162.19

Apr. 1

22000.00
Jul. 16.

Aug. 6-7

Balance

7.56

Ck.
Int. to Oct. 1

5000.00
62.50

Ck.
Int. to Oct. 1

Aug. 30

Ck.
Int. to Oct. 1

Sept. 18

352.19

Int. to Oct. 1

Ck.

7019.52
63.19

2926.18
14.63

9831.33

Int. to Oct. 1

26.76

25,296.7(5

25,296.76

[221] 1921
Apr. 1 Int. on 87 bonds

19.bo

1920

2610.00

Oct. 1

Bal

Int. to Apr. 1-21
Dec. 13 Ck. R. T. I

26.76

.73
500.00

1921

Feb. 1

Ck. R. T. I

Int. to Apr. 1
Mar. 8

K. S. S. Trade Ac.

Int. to Apr. 1

Apr. 1 Balance

500.00

5.00
484.44

1.82

1082.20
00
Oi

2,610.00

2,610.00

Apr. 1

Balance

1080.20

Int. to Oct. 1
Oct. 1 Int. on 87 bonds

31.66
2610.00

Oct. 1 Retire 23 bonds

23000.00

July 22 Cr. C. W. B
Int. to Oct. 1

Aug. Cr. C. W. B
Int. to Oct. 1

Aug. 3 Cr. C. W. B
Int. t oOct. 1

Jul. 29 Cr. B. R
Int. to Oct. 1

Sep. 19 Ck. B. R.

19926.50
224.18

2000.00
20.00

3373.95
32.03

874.97
9.04

329.23

Oct. 1 ^Balance

66.95

Int. to Oct. 1

M

26,790.81

Oct. I Bonds out

64,000.00

26,790.81

Oct. 1 Balance

•

66.95

00
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Mr. Marks:

Q. I note Mr. Irvine's letter is dated January 11th, 1923,
and returns to you a copy of the settlement which was made

between the Hagan Estate and the Timber Corporation. This
Summaryand the detailed statement attached to it was made, as
I understand it, prior to the closing of the Boyd deal?
A. The calculation was made up prior to December 26,
1921.

Q. Yes, the date of the deed between Hagan, Trustee, and
the Boyds?

A. -That was the date of the deed, but the paper wabnt
[222] actually signed until sometime later. I think the paper
wasnt executed on behalf of the Clinch Valley Lumber
Corporation until in August, 1922.

Q. Who were the auditing firm of "Lavinder, Vaughn and
Lewis", at Bristol, Roanoke and Bluefield ?
A. I know Mr. Lavinder and Mr. Lewis.

I dont know Mr.

Vaughn.

Q.

What are they; a firm of accountants?

A.

They were a firm of accountants.

Q. Please examine this statement that I hand y.ju, en
closed in the folder of that firm and state if that is not an audit
of the Clinchland Timber Corporation's account which those
gentlemen made as auditors for Mr. Hagan?

Mr. Ash worth: Question and statement objected to becaupe
irrelevant.

A. As I remember, this firm of auditors made an audit,
but I dont think it was ever accepted as correct. I am a little

hazy about that, however. They would first get it to3 much and
then too little, and I think Mr. Jones and Mr. Irvine worked
it out later without reference to the audit. What is ihe date of
the audit?

Mr. Fulton: It doesnt seem to have a date on it.
A. I had nothing to do with that audit.
Mr. Marks:

Q. Mr. Pennington, I hand you a letter dated December
10, 1921, addressed to Mr. R. T. Irvine and will ask you to state
whether you wrote that letter as substituted trustOv-^ in the deed
of trust ?

A.

Yes, I wrote that letter.

Q. I v/ill ask you to file it marked "Exhibit Pennington
[223] No. 17"?

Ifo

"EXHIBIT PENNINGTON NO. 17", being in the w(;rG£ and
figures following, to-wit:
"December 10, 1921.
Mr. R. T. Irvine,
Big Stone Gap, Va.
Dear Mr. Irvine:

Referring to the bonds secured by the Clinchiand Timber
Corporation deed of trust, will say that our Mr. Jones, along with
you, has made a calculation of the balance still outstanding on
the bond issufe as of October 12, 1921, and find that the amount

thereof as of that date is $69,324.24. All bonds held in excess
cf this sum will be delivered up. Of course I can not deliver
any uneven amount, but will have to hold back even seventy
bonds, but of course the accounts will show the balance due on
the whole bond issue. The bonds, as soon as they can be can

celled, will be delivered up to you, or to whomsoever you may
dirct.

Yours very truly.
Substituted Trustee under deed of

trust from Clinchiand Timber Corpo
ration."

Q.

Mr. Pennington, that letter was written following the

arrival at the amount due and the agreement that Mr. Boyd

and his associates, his company, were to assume the bonds un
paid and the agreement that the other bends were satisfied and
should be delivered up, as I understand it ?
Mr. Ashworth: Question objected to, because the ques-

[224] tion here is one of fact, whether they were actually paid,
and not whether the gcntlenion so considered it at that
time.

(Witness) A. That letter was written under the assump
tion that the calculation made by Mr. Jones nnd Mr. Irvine Avas
correct, and, as I remember, for the purpose of showing Mr.
Isaacson, who then had appeared in these negotiations, so that
he would be satisfied as to the t itle of that part of the property
which was being bought by Mr. Isaacson and hi:; associates un
der the name of the Clinch Valley Lumber Corporation, that
they Avould get a good titleMr. Marks:

Q. When the sixty-nine thousand odd dollars of bonds
and the thirty three which Bondurant held and which Mr-
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Isaacson's company also assumed, were paid off?
A. That was the purpose of this letter, I think, and was
asked of me for that purpose.

Q. Mr. Pennignton, I hand you letter dated October 14,
1921, from you as Substituted Trustee, to Mr. W. F. C. Blackwell, at Dungannon, Virginia, I will ask you to read that and
state whether you wrote it?
A. Yes, I wrote that letter.

Q. Please file that as "Exhibit Pennington No. 18?"
A.

I do.

"EXHIBIT PE^fJ^INCTON NO. 18", being in the words
and figures following, to-wit:'
"October 14, 1921.

Mr. W, F. C. Blackwell,
Dungannon, Va.
Dear Sir:

IN RE: Clinchland Timber Corporation coupons.

I acknowledge receipt of your favor of the 13th enclosing
eight coupons, |30.00 each, due respectively, April 1st,
[225]

1921, on Clinchlaud bonds-

I am returning these to you jind, asking you to hold
these until the question as to what is going to be done with
the option on the timber lands by Boyd has been settled. If

Boyd takes the property, they are to pay up these coupons, and

any funds that have been paid in by the Farrin Lumber are to

be applied on notes held by the several Hagan interests. The
option expires in December and after that time you can return
these to me again and I presume the coupons will betakencare
of out of one fund or the other.

Yours very truly,

RLP-F.
Substituted Trustee."
• Q. Mr. Pennington, that letter would indicate that at
that time the negotiations with the Boyds and the Isaacsons

were still under way and that you were requesting this matter
to be held in abeyance until it was determined whether the

Boyds were assuming the payments of the outstanding bonds
when the transaction was closed?

A. That would seem to be the interpretation of that
letter.

Q. I hand you letter signed by Mr. R. T. Irvine, and ad
dressed to you, dated October 15th, 1921; and will ask
[226] you to examine that and state whether you received it?
A.

Yes, I received this letter.
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Q.

It is stated in that letter as follows:

"I closed up with the Boyds on the 12th. (Meaning, the
12th of October). For the present they want the impression
to be out that they gave me only thirty days option, as they
want to get some further contracts from the railroad, rights-ofway, etc. They are to asume and pay all the Hagan estate
bonds. You Avill recall that we figured these do^\Ti to |8(),000.00

as of April 1st, 1921. I expect to be over at Bristol the first of
next week—^probably about Tuesday, and I will be glad if you
will in the meantime check my figures, if you have not already
done so, and let me have statement of the balance due on the
Hagan bonds account as of October 12th, 1921; also a statement
of what receipts you have goten from the Dungannon operation,
etc."

Now, from this letter it appears as of April 1st, 1921, the
balance remaining on the Hagan bonds amounted to §8(>,000.00,
it not?

and then follow the calculations as of October, 1921, the final
result of which is shoAvn in the "Exhibit Pennington iJo. IG", Is

A. I have no independent recollection of the calculation
made in April 1921, and if one wa>s made it was probably made
between Mr- Hagan and my laAV partner, Mr. Jones.
Q. I just asked if this on "Exhibit Pennington ]N"o. 16,"
did not follow the request contained in that letter; that the
amount remaining' due in October be arrived at? This was the
calculation made in October?

A.

I hardly think that the calculation that was filed

[227] was made in October. My recollection is this was made
in December.

Q. Well, statement made as of October 1st?
A. Yes, in all probability its the only one made other
tnan the one referred to in Mr- Irvine's letter as having been

made on April 1st. I have no recollection of any calculation
being made as of April 1st.

Q. Mr. Pennington, I hand you copy of letter addressed
to Mr. Leon Isaacson, President, Clinch Valley Lumber Com
pany, Coal Creek, Ohio, dated October 26, 1921; and will a«k
you whether you Imow who wrote that letter?
A.

I think this was a letter written in my office and

signed by Mr- Bondurant, and referred to the money that was
due him for advancement made, on the bonds.

Q.

And which Mr. Isaacson's company agreed and as

sumed to pay?
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A.

Yes.

Q. Before you file that letter, please file the letter of Oc
tober 15th, 1921, from Mr. R. T. Irvine to you, as "Exhibit Pennington ]S^o. 19?"
A.

I do.

"EXHIBIT PENNmaTO^I ]N0. 19", being in the words
and figures following, to-wit:
"STONEY CREEK LUMBER COMPANY

Big Stone Gap, Va., Oct-15,1921.
Mr. Robt. L. Peniiington,
Bristol, Va.
Dear Robt.:

I closed up with the Boyds on the 12th. For the present
they want the iini)ression to be out that they gave me only
thirty days option, as they want to get some further
[228] contracts from the railroad, rights-of-way, etc. They are
to assume and pay all tlie Hagan estate bonds. You will
recall that we figured these down to |86,000.00 as of April 1st,
1921. I expect to be over at Bristol the first of next week—^pro

bably about Tuesday, and I will be glad if you will in the
meantime check my figures, if you have not already done so,
and let me have statement of the balance due on the Hagan
bonds account as of October 12,1921; also a statement of Avhat
receipts you have goten from the Dungamion operation which
are to be applied on the other items due the Hagan estate.
I got your recent letter asking the basis of settlement in

favor of the common creditors and I will take this up and ex
plain it fully when I see you.
Yours very truly,

* R. T. IRVIi^E,

RTI :M
President.
M"
Q. And then I will ask you to file letter from Mr. C. W.

Bondurant to Mr. Leon Isaacson, as "Exhibit Pennington l!fo.
20?

A.

I file. same.

"EXHIBIT PEIS^NINGTO^ST NO. 20", being in the words
figTires following, to-wit

Mr. Leon Isa<acson, President,

"Bristol, Virginia,
October 26, 1921.
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CUnch Valley Lumber Company,
Coal Creek, Ohio.
Dear Sir:

I hereby accept the terms of payment by your company
of the amount due me by the Stony Creek Lumber Company,

[229] of 133,300-00, one-half thereof to be paid in twentyseven months, and the other one-half in thirty-nine months, with
interest from October 12th, 1921. I approve of the contract

between you and the Stony Creek Lumber Company dated Oc
tober 12th, 1921. I will hold the thirty-three bonds of the
Clinchland Timber Corporation which have been delivered to

me by Mr. Pennington, Trustee, as security for payment of the
said amount, which, as I understand, will be evidenced by
your notes.

Yours very truly,"

Q., I hand you letter dated October 25, 1921, and will ask
you to state whether you recall from that that your firm had
any negotiations with the United States Internal Revenue Deparment about the bonds held by Mr. Hagan, Trustee?
A, This is a letter written in my office by my law firm,

and prepared by Mr. S. Bruce Jones. I have noi recollection of
the subject matter referred to in the letter.
Q. The letter was written by your firm though, and just
came out of your files as you saw?
A. Yes; that letter was written by Mr. Jones. His initials
are on there.

Q. I will ask you to file that letter as "Exhibit Penning
ton No. 21?

[230] A.

I file same.

"EXHIBIT PEIJNINOTON NO. 21", being in the

words and figures following, to-wit:
October 25, 1921.
Mr. S. W. Hairston,

Mr. August Mill,
U. S- Revenue Agents,
Bristol, Virginia.
Gentlemen:

Mr. E. R. Boyd, and others are organizing a Comany to
take over the assets of the Clinchland Timber Corporation
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and to conduct lumber operations on the tract of timber owned

by the Clinchland Timber Corporation, and on other large ad
jacent tracts. Under an agreement with the Clinchland Tiiii-

,Q;^pi'Ppration and the Hagan Estate, the new, company
I)roppses to assuine the outstanding bonds of the Clinchland
Timber Corporation.

With this in view, we have prepared a statement of the

transactions beginning January 1, 1917, showing the debits
and credits of the Clinchland Timber Corporation down to
October ,1, 1921, with a view of determining the number of
bonds still outstanding and unpaid by the Clinchland. Timber
Corporation. These figures, which have not been checked over,
but which webelieve are approximately correct, shpw the num
ber of outstandingbonds to be 64 as of October 1,1921.
The paynlents on the bdnds were made in accordance with

a sinking fund agreement in the original contract which pro
vided that if tlie timber was removed from the land, a certain
amount should be set aside in a sinking fund for every lOOt) ft.
of timber removed, which amount could be increased or de

creased by the Trustee. The credits on this accoiliit represeiit
money accumulated in the sinking fund by this agreement.

if there is any further information or data we can give you,
please so advise us.

Yours very truly,

Pennin^on, Price &Jones,

SBJ-F.

By.

9-. This, letter is addressed: "Mr. S. W. Hairston, Mr.

[2'31] August Mill, XJ. S. Revenue Agents, Bristol, Va."
"Gentlemen:" (etc).

.1.
Mr. Marks
reaS lo
letter,C^ereBpou
filed as "Exhibit
Pennington
No.the.
21")Court the foreRoine

I hand you ikter addressed to Mr. R. t' Irvine, dated Oc

tober 26, 1921, and will ask you to state whetlier you sent that

letter and by whom it was signed, if you know?

X
prepared
by myself,
or Mr. Irvine;
I dont know which,
but probably
this Mr.
letterJones
was

Dictated by me and signed by—let me see—it was probably
signed b^ Mr. Hagan as Trustee.

Q- Please file that as "Exhibit Pennington No. 22"?
A.

Ifile it as requested.
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(Thereupon Mr. Marks read the following:)

"EXHIBIT PBNNLNGTON IfO 22", being m the words
and figures following, torwit:
"Bristol, Virginia,
October 26, 1921.
Mr. R. T. Irvine, President,

Dungannon Lumber Compa,ny,
Big Stone Gap, Va.
Dear Sir:

Confirming our verbal understanding of this date, I beg
to say that if the option given by me to E. R. Boyd of. the 13ti

day of iSeptember, 1921, is exercised by him, I will convey, orcause to be conveyed to the Dungannon Lumber Conipany, all

th^t part of the tiniber embraced in his option which sta,nds
on lands on which the I),ungannon Lumber Company l^pugjit

timber from the Clinchland Timber Corporation, in cpn-

[232] sid^ratio]^ of which the Dungannpn Lumber Company will

assume the $20^000.00 of the $70,000.00 consideration
called for, in said op^ion^ and will agree to pay the same

me

on or before two years after date of the closing of saiid' option,

and to secure the payment thereof to me, the Dungannon Lum

ber Company will give me a lien uppn all the timber own^d "by
it and reinaining uncut on the said boundary; which i^, acquired

the right to cut oyer from th^ Clinchland Tiniber Corporatipn,
and will also give me a lien or iieed oif trust on its sawmil^, plan
ing mill, steel rails, locomotives, log^ng cars, and all other log
ging equipment and machinery appertinent to the said band mill

and planing millj and is also to assign to me, to be credited from
time to time when paid in, $

—

per thousand ieet of all

amounts receivable for lumber which may be sold and shii)ped

from said Dungannon Lumber Conipany yard.
A lien shall likewise be given on iall the rights-of-way of the

said Dungannon Lumber Company, and a further agreement that
when said company finishes its lumber operations, it will assign
to me, without further consideration all such rights-of-way they
may own and will aid me in extending same that I may at that
time desire.

It is understood that a part of the consideration for the

foregoing agreement is jth'at l am to procure a release by Robert
L. Pennin^on, Substituted Truste, of the Jien of all the Clinchland Timber Corporation bonds, except twenty—numbered from
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231 to 250 both inclusive, from the timber of-said Dungannon
Lumber Company.

Q. Now, Mr. Pennington, by deed dated December 26,
1921, Hagan, Trustee, conveyed to the Clinch Valley Lumber
Corporation, and as of the same date the Dungarinon
[233] Lumber Company executed to you as Trustee, a deed of

trust dated December 26, 1921, which begins at page 37 of the
printed record of the old case, securing $20,000.00 of notes on
the mill and the other property described in the deed of trust.
It appears in the record that they were the notes and deed of
trust given by the Dungannon Lumber Company to represent its
$20,000.00 payment on the $70,000.00 for the new timber de

scribed in this letter. That is your recollection of the matter,
is it not, that that deed of trust was given to cover the $20,000.
which the Dungannon Lumber Company was to pay in accord
ance with that letter?

A. The $70,000.00 and the sixty-nine and odd bonds were
two separate items. The $70,000.00 was the consideration for
the conveyance for what is called the small or unmarked timber

on the western tract of land, east and west boundary, and the
$20,000.00 was a part of the $70,000.00 which represented the
value of the small timber on the eastern boundary, and that
had nothing to do with the debt which was due under the $250,000.00, but was an additional sum which these two companies
undertook to pay for the small timber.

Q. I don't think you quite understood my question. I
asked you if the $20,000.00 secured by that deed of trust is not
the same $20,000.00 as that mentioned in this letter, "Exhibit
Pennington No. 22?

A.

It's the same $20,000.00 referred to. I perhaps should

correct my answer in saying that that paper was signed by Mr.
Hagan. We had so many unsigned papers. I can't say
[234] whether that paper was signed or not. If it was signed
the original ought to be in the hands of Mr. Irvine. We
prepared a great many papers in connection with that deal that
never were signed. We had a great deal of negotiations.
The Court: I want Mr. Pennington to explain what deed
of trust it refers to where it says: "deeds of trust." It says:

"notes secured by deeds of trust."
is.

I want to know what that
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A. That clause refers to deeds of trust which had been
taken to secure notes which had been executed in part payment

of royalties, or in part payment of sinking fund that was due
under the original Baltimore deed of trust.

The Court: That question there struck me very forcibly.
Does that refer to the prior Dunn deeds of trust and this Bal
timore deed of trust, or that in the record prior to that securing
a fund going to Hagan, is that Baltimore deeds of trust and the
Dunn deed of trust. That's all I have been able to find.

Mr. Ashworth: The question is: Does that refer to both
deeds of trust?

The Court: Yes; that's what I have been trying to find out.

(Witness) A. My recollection is that when all these pa-

15ers were executed and the trade made, with the Boyds and Mr.
Isaacson, that there remained due besides the $20,000.00 con
sideration for the new timber some notes which had been exe

cuted therefor by the Dungannon Lumber Company and, I think,
endorsed by the Clinchland Timber Corporation, a con-

[235] siderable sum of money but just the exact amount of
which I think was undetermined at that time; and that

balance was to be determined and set out in a memorandum to
be held both by the Dungannon Lumber Company, myself as
Trustee, and Mr. Hagan, but as I now remember, that memoran
dum was never prepared. And the amount which was due on

those royalty notes were never ascertained by us and that mem
orandum was never furnished.

The Court: You state "deeds of trust". In that deed of
trust to secure that unascertained amount, does that refer to
the Dunn deed of trust and the Baltimore deed of trust?
A. It's been so long since that paper was written, I

couldn't say whether it referred to the Dunn deed of trust and
the Baltimore deed of trust, but evidently we had in mind more
than one deed of trust.
Mr. Marks:

Q. Mr. Pennington, following the question asked you by
the Court, I hand you letter dated June 1st, 1922, addressed to
Mr. R. T. Irvine, apparently written and signed by you; and ask

you to examine that and state whether you v.rCwO it?
A.

Yes, I wrote this letter.

Q. I note that after referring in the first paragraph of
the letter to the $70,000.00 deal for the small timber of which
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it Ly™®."™./'"'"''"'" Company was to pay $20,00.00 as stated.

all rtp a 1 .

e, r ™' f

agreed to give us a deed of trust upon

mills, locomotives, log load-

r''5Cl wm. t'.
'"I'l equipment used in connection
Pi nt and
n to a,ssign all liglits-ot-way,
Uungannonmill
Lumber
Company
plant
sites -mil
'nfi,™

DuniSnorLu^Xr r ™ <^«on with the operation of the
which were to^P Lrf
®''e<=ute notes
aftefdrtT
two years
of SS^OfTnL^ll"
agreedforthateach
youand
wereevery
to pay
over tofeet
us the
sum
$ . per thousand
thousand
of lum
ber sold or disposed of from that plant, $2.00 of which should
notei!"

"" *'"•*

«nd ?3.00 on the other
°"'y to notes. Is it not a

made bvy thTn'"'^"'®"*®
P®'' thousand
the Dungannon fLumber Company after
the RnvH were
Hoai
was closed and applied on those notes?
A. There were some payments made.

Q. And the outstanding bonds under the Clinchland deed

were paid by the Clinch Valley Lumber Company-th" Bovd

Company-and all payments under the deed of trust in question
old case were applied to these notes and other notes were dis
bnguished from bonds which Hagan, Trustee, held, was it not?

appearmg at pages 37, 38 and 30 of the printed recorShe
w'

in the de'erof tCt

®

the letter should

consummated afterwards

Mr. Marks: I am speaking of subsequent to the deed of

trust. In other words, Mr. Pennington, you paid no money which
came mto your hands out of that $5.00 per thousand on any bonds
which were outstanding under the Clinchland Timber Corpora
tion deed of trust, did you?
^"rpora
A. I think you are asking me a legal question. I could

only give you the facts and let the Court say whether it went
12^71
it went. These
notes,
the balanceand
of
[237] which were to be determined
by that
memorandum
which, I think, was never made, had probably been re

duced to judgment and it was the-purpose of that clause in that
aeed of trust and referred to in this letter, to apply $2.00 on
one of those debts and $3.00 on the other. And, I did, as I re-
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member, collect quite a considerable sum of money which was
applied $2.00 and $3.00 on this indebtedness.

Q. $2.00 on these notes secured by the mortgage in ques

tion, and |3.00 on the other notes which had been reduced to
judgment, is that right?

A. Yes; or whatever obligations there were of that com

pany outstanding at that time.

Q- I will ask j^ou to file the letter dated June 1st 1922

addressed to Mr. R. T. Irvine, which you state was written by

you, marked "Exhibit Pennington No. 23?"
A. I file same as requested.

"EXHIBIT TEN^s^INaTOK NO. 23", being in the words
and figures following, to-wit:
Tir R.
T, T.
n, Iiwine,
^
Mr.
Big Stone Gap, Va.

h 1922.

I)ear Mr. Irvine :
i

On October 25th, 1921, the Dungannon Lumber Company

agreed to pay of the |70,000.00 consideration for the smail

[238] your company agreed to give us a deed of120,000.00,
trust uponand
all
the steel rail, saw-mills, planing mills, locomotiA'es, log
loaders, cai% buildings, and equipment used in connection witb

the operation of the Dungannon Lumber Company plant, and
to assi^ all rights-of-way, mill sites, and other rights procured
and used in connection with the operation of the Dungannon

Lumber Company plant, and agreed to execute notes which
were to be endorsed by you, payable one and two years after
date.

It was also agreed that you were to pay over to us the
sum of ^5.00 per thousand for each and everj^ thousand feet of

lumber sold or disposed of from that plant, |2.00 of which
would be applied on the |20,000.00 of notes, and |3.00 on the
other notes.

You also agreed to furnish a Ust of sales made and the

number and initial of the car in whicli the same was shipped
for the previous month. I will ask you to please refer to this

contract and then give me a memoranda or inventory of all

the property which was to be included in the deed of trust so
that we may prepare the proper deed.
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We will also ask you to furnish a list of all the cars ship

ped, and the persons to whom shipped, since the date of said
contract, October 25, 1921, and all shipments made hereafter,
we will ask you to please report at the end of each month in
accordance with the contract.

We are here enclosing* you the following notes to be exe
cuted to Chas. F. Hagan, Trustee, by the Dungannon Lumber
Company and endorsed by you, namely:
4 notes |20()0.00 each due 1 year after date, interest from
date-

4 notes |500.00 each due 1 year after date, interest from
date.

4 notes |2000.00 each due 2 years after date, with interest
from date, payable annually.

4 notes |500.()0 each due 2 years after date, with interest
from date, payable annually.
All said notes bear date December 26tli, 1921, the date

when the Boyd Contract and option Avent into effect.

Please give this matter your immediate attention and
oblige.

Yours very truly,"
RLP-F.

The Court: Now, as attorney or trustee, Mr. Penninton,
at the time of the negotiations in regard to the Boyd deal, the
[239] sale of that, was it your intention as attorney or as
trustee as representing the Hagans, when the Boyds or
the parties, his associates, the name of the company, when they
fully complied with all the terms of their contract, was it your
intention and the intention of all the parties in the negotiaions that all bonds issued by the Clinchlaud Timber Corpora
tion secured by deed of trust were to be cancelled?

A. W^ell, at that tune I think we had in mind giving the
Boyds and Isaacson a clear title to the property they were
getting on the western end of that tract of land, and at the time
that Mr. Jones'made the calculation we were under the im

pression, or at least I was under the' impression, based on his
calculation which I did not see except just to see the result of

it 109,000.00 of the bonds was all that was unpaid, but if there

was any notes outstanding which had been given for royalties
and had not been paid, we would have been in error in giving
credit for those items as cash, according to my understanding of
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all of the transactions* And I notice since looking over this
account there was one large item tiiere, I d!on't Icnow now what
it embraced! forty-slx thousand and odd dollars. I don't think

we had much idea in our heads what we were doing with, the
propertj'', western end of that tract! We were all trying to
get the Boyd' trade closed up and our minds were on that.

But, based on these calculations I concluded at that time, of
course, that they were all the bonds due. Perhaps if I had
ma(ie that calciilation m;^self I would" have ascertained whether
those-bonds were settled, whether it was on the basis of |69,000.00. I think whether or not the execution of those

[240] notes, the exjienses and use of them, as a payment, was
a ma;tteri of law and'not factj because those notes were

executed-before r was trustee, r think.

M^'. Marjcs^: Y,es, _

were giyen in 19,IS, I think, injthe

de,e(i seipuriiigy

Q. , Mr, Pennington, there's a letter dated June 12, 1922,
froni y6u to Mr. Irvine. Please examine that and state wheth
er ypu wi'ote that letfetr?

A, T^iig is,^.letter. writt:en, dictated by meQ. Plea,se lUe that as "lijjihibit Pennington ifo. 24?"
A. I.do;

PE^NI^GTO.ifJS'O. .24", being in the. words

aA(J.fi^rps fftlio.wi]P:g.:
Mr. R. T. Irvine,
Big.Stone Gay> Va.

"June 12,1922.

D^(tr.Mr, Iryinevi
IN RB : Boyd and (associates timber contract.

I have been- having considerable trouble with-Boyd's crowd
'to.get-them to- close up the matter of the sale of timber and

execution of the papers pui*suant to the contract.
Some time ago.the.y sent.me a deed which Mr. .Gillespje, had.

prepared; whi-ch', in my view of the trade, was not in conipiji:,
ance with the contract, parti culaj-ly in reference to the pay

ments and the interest on the payments, and I am enclosjaig
you a copy of Mr. Gillespie's deed. It was the agreement and
understanding that the interest was to be payable annually>on

the.'iSOjOO.dO: oi: purchiase money .wJiicli the poyd .crowd .were.
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to pay, and I sent you liere^vith so you may quickly get at tlie
proposition, a copy of the contract of option and have under
scored the words "and interest."

This "and interest" refers to

the whole of the entire |70,000.00, and of course they were to

assume and pay a certain portion of the bonds, and that meant
of coui*so that they were to pay the bonds a.s they were written,
which provides for semi-annual interest.
I prepare a deed which I considered in keeping with the
contract, sent the same to Mr. Gillespie executed on the part of
Mr. Hagan, together with the notes for tJiem to sign,
[241] also the other collateral contracts that were to be en
tered into. I have a letter from Mr. Grillespie this morn
ing, copy of which I am enclosing you herewith. You will
see that Mr. Gillespie does not agree with me upon the inter
pretation of this contract. Mr. Gillespie, of course, was not
present and the paper as drawn might be capable of the con
struction Mr- Gillespie puts upon it. I am submitting these
pa pers to you and will a si: you to go over them and write me

your recollection as to the interest question, and as to any oth
er matter which you deem proper in respect to closing out the
trade with them. We, of course, want you pr^ent when the

trade is closed out. Tie contract to divide the purchase money
up into payments of f30,000.00 was made upon the basis that
they would pay |30,000.00 and interest, not interest on |30,000.00, but interest upon the whole contract annually. Please
ad^^se me immediately upon receipt of this letter as I am
anxious to know your recollection in respect to the interest
question.
I deem it proper to have the Clinch Valley Lumber Cor
poration to sign the deed with Mi'. Hagan, because there was
a definite contract of the corporation to assume thes Clinchland
bonds and I wanted to put this in writing so there would be no

misunderstanding in reference to that proposition.
I also wanted them to expressly assume the contract to
take over the Carter timber and sent them a copy of the Carter

timber contract with the acceptance of the Clinch Valley Lum
ber Corporation written thereon. I am sending you copy of
that also.

Yours very truly,"
RLP-F.

Q. Now, Mr. Pennington, I hand you a paper which ap
pears to be signed by "Chas- F. Hagan, under deed of trust from
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Patrick Hagan and wife", dated. September 13,1921, and will
ask you to examine that and. state what it is?
Mr. Ashworth Questioii objected to because paper must
speak for itself what it is.

A.

This is an option given by Mr. Hagan to Mr. Boyd to

purchase.
Mr. Marks:

Q.

That is the Boyd option that has beeii spoken of be

fore, is it not?
[242] A. This is the second one.
Q. Is that Mr. Hagan's signature to that option?
A.

Yes.

Q. I will ask you to file that as "Exhibit Pennington No.
25"?
A.

I

do.

"EXHIBIT PENNINGTON NO. 25", being in the words and
figures following, to-wit:

"IN CONSIDERATION OF FIVE ($5.00) DOLLARS, re

ceiptof which is hereby acknowledged, I hereby give and grant to
E. R. Boyd, or his assigns, the option to purchase the property
rights, privileges and easements described in the attached form
of deed provided the said option is exercised on or before the
25th day of December, 1921, and in case the said E. R. Boyd
or his assigns elect to exercise this option I hereby agree and
bind myself on the payment of the consideration of SIXTY-FIVE
THOUSAND ($65,000.00) DOLLARS named in said deed, to

properly execute and acknowledge said deed in the form hereto
attached naming such party as grantee therein, as the said E. R.

Boyd or his assigns may name and designate, or for a considera
tion of SEVENTY THOUSAND ($70,000.00) DOLLARS and

the assumption of the payment of the outstanding unpaid bonds
and preferred stock of the Clinchland Timber Corporation, pay
ableon a basis of THIRTY THOUSAND ($30,000.00) DOLLARS

annually, and interest, until the whole of the said SEVENTY
THOUSAND ($70,000.00) DOLLARS and said outstanding bonds

and preferred stock shall have been paid, I agree to convey the
property described in the attached form of deed, retaining a lien
thereon for the deferred payments, it being understood

[243] and agreed in case of a time sale and timber is removed

from said lands before the purchase money note or notes
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are paid, that an appropriate a^e^nient

be entered into

between the parties to whom said conveyance sliall 6e Ihaie,

.and myself, whereby I shall have ^a 'valid lieii
Hjhe liiUliufactured lumber or other property for ai»pile ^aTOduilt itb Setw}^ ithe
value of such timber as shall have been removed, the details of
"tvhich shall be Wdrlced out and agreed upot at the time of the ex
ecution of the deed.

I also agree that in case any part of said SEVENtTY'f

SAND '($(rG;OOG.O0) DOIiLARS slyall'be ^aid in'cash ^t th6 time

of the execution of said deed, I will deduct there¥rom <7 per 'crerit.
For all deferred payments, ne^otiaibte iiotes, (fti 'ihe fortn mw

used hy the iBank of [Bristol, of Bmstd, Tefitnessee, shall be
executed in such denominations as he may desire.
In case the said E. R. Boyd or his assigns %hall e^er&ise his

or their right to purchase under the option hereunder, it. slkll
be sufficient to deliver written notice thereof in {)ei?son ito the

said Charles F. Hagan, Trustee, or by sending same to him by
repstered mail addressed to him at BrisM, ViVgiMa. If the

said Boyd or his assigns has elected to exercise
optioft hiSfieunder and deed has been executed and tendered, the purchase
money prowded to be paid in this 'defed shall be^cdftie -due and
payable in ike manner as hereinbefore specified.

Given iunder my hand and seal this the ISth day of Sefeteihber, im.

(Sgdy) CHARLES F. HAOAN, (Seal)
Trustee mder deed of trust fi'dm
Patrick Hagan and wife, dated Feb
ruary 23, 1012."

t244] Mr. Ashworth : Objiected to because it is 6f ftb iiit'etest
to the Richmond Trust Compahy whatever it

'c'Ofa-

taiii.

Mr. Marks:

I would like to reiad this.

The Court: All right.
Whereupon Mr. Marks i^feiad the fbifetoing exhibit marked
"Exhibit Pennington No. 25" to the Courts

Mr. Marks: Your Honor, you will notice that there ^e're
two provisions in that option:

One was to sell him that timber

described in the deed, for $65,000.00 in cash, or the $7b,bbb.^0
and the assumption of payments of the outstanding bonds and
preferred stock of the Clinchland Timber Corporation. They iiad
the option to do either, which ties this under the contract which
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Mr. Irvine had with Mr. Isaacson at the same time.

Mr. Ashworth: Hadnt we better argue it ?
L-» K-i . . .

Mr. Marks; You can if you want to, now.

Mr. Ashworth: I dont want to; I think it is a question as
to whether they were paid. It is not a question as to whether

they agreed to pay, but this is a question as to whether they
were paid.

That option became of no value since the deed was

entered into.

Mr. Marks: Mr. Pennington, I hand you another paper and
will ask you whether that is the first option which was given?

A. Yes, this is the first option.
Mr. Ashworth:

Objected to again for the same reasons;

and th6 confract abrogates and nullifies the proceedings which it
lead up to.
Mt. Marks:

'Q. Will you please file that as "iExhibit 26" ?
A. I file it as requested.

"EXHIBIT PENNINGTON NO. 26", being in the words and

figtife's fbilowing, to-wit:

1245] "IN CONSIDERATION of five ($5.00) dollars, receipt of
which is hereby acknowledged, I hereby give and grant to

1E. R. Boyd, or his assigns, the option to purchase the property
nglhts, "privileges, and easements described in the attached form
6f deed, provided the said option is exercised within four months
firbm the date hereof, and in case said E. R. Boyd, or his assigns,

elects to exercise this option, I hereby agree and bind myself on
oif the consideration of sixty-five thousand ($65,000.00)

dbfers Inait^ed in said deed, to properly execute and acknowledge
ihe said deed in the form hereto attached naming such party
as grantee therein as the said E. R. Boyd, or his assigns, may
ttame and designate. In case the said E. R. Boyd, or his assigns,
shall exercise his right to purchase the under option hereunder,

it shall be sufficient to deliver written notice thereof in person
to the said Charles F. Hagan, Trustee, or by sending same to him

bi^ registered letter through the United States Mail addressed
tb Charles F. Ilagah, Trustee, Bristol, Virginia. After the said
Boyd, or his assigns, has elected to exercise the option hereun
der, and deed has been executed and tendered, the purchase
mottey provided to be paid in said deed shall become due and

S06
payable.

Given under my hand and seal this the 25th day of April,
1921.

(Sgd) CHARLES F. HAGAN, Trustee, (Seal)
Under deed of trust from Patrick Hagan and
wife dated February 23rd, 1912."

[240]

"EXHIBIT PENNIXGTON NO. 2G", continued.

Charles F. Hagan, Trustee, grantor,
To

, grantee.

THIS DEED, made this the

day of

, 1921, by

Charles F. Hagan, Trustee, under deed of trust from Patrick

Hagan and wife, dated February 23rd, 1912, party of the first
part, and
party of the second part.
WITNESSETH: That in consideration of the sum of sixty-

five thousand ($65,000.00) dollars, cash in hand paid, the receipt
of which is hereby acknowledged on delivery of this instrument,
and the fui'ther consideration of a certain collateral agreement
by and between the parties hereto, the saidparty of the first part

doth by these presents hereby give, grant, bargain, sell, release
and convey, with covenants of general warranty unto the said
party of the second part, all the timber trees twelve (12) inches

and up in diameter outside the bark, large diameter way, stump
height, at time of cutting, located, standing and being upon cer
tain boundaries or tracts of land situated in the county of Scott
and Wise, Virginia, and being part of the lands conveyed to the
party of the first part by Patrick Hagan and wife, by deed of
trust dated February 23rd, 1912, to which reference is here made",
and which deed of trust is of record in the Clerk's Office of
Scott and Wise counties, and being all the timber on the lands

located on the water-sheds of Big- Stony Creeli, Little Stony
Creek, McGhee Creek, and Dry Creek, except that part
[247] of the timber thereon which was heretofore conveyed by
the party of the first part to the Clinchland Timber Cor

poration by deed bearing date November 7th, 1913, together with
the further rights, easements, rights of way, and privileges nec
essary or convenient to the said party of the second part, or its
assigns, for the purpose of cutting and removing said timber

and trees and any other timber conniiodities through and over
said land, or through and over any adjoining or adjacent lands

belonging totlie said pai ty ofthe first part, together with the ex

clusive right, privileges, and easements necessary or convenient
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for the said party" of this second part, or its assigns to remove and
transport through and over said land, and through and over any
adjoining or adjacent lands belonging to the said party of the
first part, any timber and trees or any timber products owned by
the said party of the second part, or which the said party of the
second part may desire to remove or transport over and through
said lands. Also the right to erect and construct upon said land
and adjoining and adjacent lands belonging to the said party of
the first part, camps, commissaries, docks, lumber yards, saw
mills, dry kilns, skidders, machinery and apparatus, to move
and haul logs and lumber and lumber products, wagon roads,
tram roads, railroads, switches, spur roads, ponds, dams, water
ways, and to use such rock, stone, sand, earth, and such small
timber under twelve (12) inches as may be necessary or conven
ient for constructing means of transportation or other improve

ments to be used in connection with the operation, such as rail
roads, wagon roads, tram roads, and other measn of in-

[248] gress and egress, also the right to connect railroads,
roads, wagon roads, tram roads, and other means of inegress with railroads, wagon roads, and tram roads now existing,
or such as hereafter may be constructed by the party of the
second part; also the right to transport over said lands any ma
chinery, appliances, merchandise, labor, agents, or employees in
either direction, whether used in connection with the property
hereby conveyed, or in connection with property now owned or
hereafter acquired by the party of the second part, or its as

signs, also the right to remove from the said lands any and all
machinery, appliances, improvements, steel, or other property

which the party of the second part may put upon said lands,
provided the said party of the second part shall exercise the said
right within a reasonable time after the right to i-cmove the tim
ber hereunder has, by the terms of this contract, expired.

The party of the first part grants unto the party of the
second part, or its assigns, the right to cut, manuafcture, and.
remove said timber and trees, or any timber commodities manu
factured therefrom and the right to exercise all the right, privi
leges and easements hereinbefore granted during the period of
twenty years from the date hereof, and upon payment by the

party of the second part of the sum of THIRTY-NINE HUN
DRED (13900.00) DOLLARS per annum, the said, right to
cut, manufacture, and remove said timber and trees, and exer
cise said rights, privileges, and easements, may be ex249] tended annually for a period not to exceed five years.
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After tile period of time shajl liave gxpired for removijig

the timber hereby conveyed under the terms of this agreement,
then all timber not cut and removed and all easements, rights
of-way, and privileges hereunder granted, shall revert to tie
said party of the first aprt, or his assigns, free and unencum
bered.

The party of the first part further covenants, that he ip,.
seized in fee simple of the timber and other rights hereby cofl.:
veyed and has the lawful right and power to convey the same,
that said timber and trees and rights hereby conveyed are fr^e
from encumbrances, that he has done no act to encumber the

same, and that he will execute such other assurances of. titji^

as may be necessary to make complete title of the said party 6f

the second part, and it is agreed and understood that the pro
perty rights and privileges hereby granted shall enure tp the
benefit of the assigns or successors to the said party, of the sec

ond part, and may be exercised by them as freely as by the
said party of the second part.

WITOEkSS the following signature and seal-the d^y and
year first above written.

—

——

—^Trustee., (^e^).

VIRGINIA

CITY OF BRISTOL, to-wit:

a

in,and for thj^ Qi,^y.

of Bristol, in the State of Virginia, do hereby certify th^£,

CHARLES F- HAGA!N, Trustee, whose name is.signed to.tjie.
foregoing deed, bearing date the
day o f - — ,
1921, has this day aclmowledgod the sam<? bgfore.n?^..ii^j
[250] my city and state aforesaid.

Given under uiy hand this the
1921.

day of—
•

My Conmiission as ^^'otary Public expires on th^-^
of

192^

'

^ay

.

iN^ota^ PubUc,"
Ml*. Marks:

Q. I am correct in my understanding that,the first option
was not exorcised and later the second ^option given, and, tlije.
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Mr. Ashworth:

Objected to because the contract which

was concluded and which is in the record will show what was

exercised; and the witness can not testify to a thing which is
in writing.

A. Neither one of these options were exercised in the
form in which they were given.
Mr. Mtes:

'Q. isn't that the notice, the exercise of the option?
Mr. Ashworth: It is immaterial as to what they exercised-

The question is as to what did they actually exercise as a con
tract, and that is in the record.

A. As t remember, none, neither of these were exercised
in the form given.

When they came to close this proposi-

the clinch Valley Lumber Company, instead Of taking the $70,000.00 for the small timber and

becoming

obligated

[251] for, Mr. Hagan was forced in order to close the deal,
to tiike the deed of trust of the Dungannon Lumber Com

pany for $26,b(j().o6.
Mr. Marks:

Q. tiiat is the|2'0,000.b0 deed of trust that has been men
tioned?

A.

Yes.

Mr- AshVorth: Counsel for Hagan again insists that these
piapers must be their own interpreters. No use to draw soliemn
contracts and have men come on the stand to testify as to

what they mean.

Mr. Marks:

'Q. ilr. Peniiingtoli, I hhnd yoii this papei- signed "E. R.
Bbyd, Clinch Valley Lumber Cori)oratioii, By: C. W. Boyd,

Vice-t*resideht", which seems to be a notice of the exercise of
the option, to which is attached a paper signed "Charles F.
Hagan, Trustee, ietc", in which he acknowledges receipt of the
notice, dated December 13, 1921, of the exercise of the option,
to which are attached two letters, that I wish you also would

refer to and see if they were AVTiten by you?
Mr. Ashworth:

Same objection.

A, bnie of tke papers handed mo is notice by Boyd from
Ciiiich Valiey Lumber Corporatioii of the right to exercise
the Optioii; tiie other is an acknowlodgeiiient by Mi*- Hagan,
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as Trustee, of the receipt of the notice.
Mr. Marks:

Q.
A.

And the letters, what are they?
And the letter of December 16th, 1921, to Mr. Hagan, Truste, is a letter which seems to have been dic[ [252] tated by me, but I don't know who signed, that letter. The letter of December 16th, 1921, addressed to Mr.
Boyd at Tazewell, is a copy of a letter I think that I wrote to
Mr. Boyd.
Q. Will you file the notice of the exercise of the option as

"Exhibit Pennington No. 27"; the receipt of notice by Mr.
Hagan as "Exhibit Pennington I^o. 28"; the letter to Mi*Hagan, Trustee, of December 16th, 1921, as "Exhibit Penning
ton No. 29"; and the letter to Mr. Boyd of December 16, 1921,
as "Exhibit Pennington No. 30"?
A. Yes, I do.

"EXHIBIT PENNINGTON NO. 27", being in the words
and figures following, to-wit:

"To Charles F. Hagan, Trustee, under deed of trust from
Patrick Hagan and wife, dated February 23, 1912.
You are hereby notified that the undersigned E. R. Boyd.
option "Exhibit Pennington No.'25" was the one exercised?

has heretofore assigned to the undersigned. Clinch Valley
Lumber Corporation, a corporation chartered and organized
under the laws of the State of Virginia, the right granted to
Mm by you to purchase all the timber, property, rights privi
leges and easements specified in the written optional contract,

dated the 13th day of September, 1921, upon the terms and.
conditions set forth in said optional contract, as modified in
your letter to the said E. R. Boyd, from Bristol, Virginia, dated
October 25, 1921, and the option granted by you to the said.
E- R. Boyd m your letter to him of April 25, 1921 with refer
ence to mining coal on lands owned by you in fee,, and that the
said Clinch Valley Lumber Corporation elects to pur[254] chase all the timber, property, rights privileges and

easements specified in said optional contract of Septem
ber 13, 1921, for the consideration of Seventy Thousand (|70,000.) Dollars as specified in said optional contract, in lieu of
the Sixty-Five Thousand (|65,000.00) Dollars as specified
therein, and. agrees to pay the said Seventy Thousand (|70,-

000.00) Dollars in the manner specified therein, and to do
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and perform all the terms and conditions, and comply with
all the obligations, of said optional contract to be performed
and complied with by it' as assignee of said E- R. Boyd, speci
fied in said optional contract as modified by said letter of
October 25, 1921, and will carry out on its part the collateral
agreement set foi'th in the letter of April 25, 1921, from the
said E. R. Boyd to you, and now requests that you execute,
acknowledge and deliver to it a deed in accordance with the

provisions of said optional contract as modified by said letter
of October 25, 1921.

In testimony whereof the said E. R. Boyd hereto sub-^
scribed his name and the said Clinch Valley Lumber Corpor
ation has caused its name to be sigiied hereto by C. W. Boyd,

its Vice President, this the 13th day of December, 1921.
E. R. BOYD,

CLINCH VALLEY LUIVIBER CORPORATION,

By: C. W. BOYD * VicePresident"

[255] "EXHIBIT PENNINGTON NO. 28", being in the
words and figures following, towiib:
"I, Charles F. Hagan, Trustee, under the deed of trust from
Patrick Hagan and wife, dated Febniary 23, 1912, hereby

acknowledge to have received from E. R. Boyd and Clinch
Valley Lumber Coi*poration, his assignee the above notice,
dated December 13, 1921, of the election of the said Clinch
Valley Lumber Corporation, to purchase the timber, property,
rights, privileges and easements set forth in said optional con
tract, bf September 13, 1921, as modified in the letter from me
to said Boyd of October 25, 1921, and hereby agree that said
notice is a full and complete acceptance of said optional agree

ment, together with the right to mine coal on lands of the un
dersigned, as set forth in said letter of April 25, 1921, and that
said optional contract and collateral agreements made in con
nection with same are now binding contracts of sale and pur
chase between said Clinch Valley Lumber Corporation and the
undersigned.

Given under my hand this the 13th day of December,
1921.

CHARLES F. HAGAN, Trustee

under deed of trust from Patrick Hagan and wife,
dated February 23, 1912,"

212

"EXHIBIT PENNINGTON 1^0. 29", being in tlie words
and figures following, to-wit:

[256]

"December 16, 1921.
Mr- Charles F. Hagan, Trustee,
Bristol, Virginia.

Dear Sir:

liN" RE:

Option contract-time of payment of purchase

money, E. R. Boyd and others.

If you will refer to tlie copy of the option contract with.
E. R. Boyd, you will note the terms of the sale was to be

000.00 cash, or ^70,000.00 payable |30,000.00 a year until paid.
If they exercise the right to take time paymenti instead of cash,
there will be nothing due under the contract until one year
from the time of the execution of the deed. You agreed, how
ever, to allow them 7 per cent, discount on any portion of the
170,000.00 which should be paid in cash at the time of the exe
cution of the deed. This would put you in the situation where

by you could offer attractive discount on any of the paper
that you should want to use, which would probably l?iing the
money- Having this in view, I have written Mr. Boyd f^r a

statement of the financial conditipn of his company in drfier

th^ we ma,y know what would be the credit standing of' this

concjern^ and we will advise you sa soon as. we bear from him.
W? are enclosing you copy of the letter.
Yours very timly,
RLP-F"

"EXHIBIT PENNINGTON

30", being in the words

and figures following, to-wit:
"D.eceiji.b<?.r 16,1921.
Ml*. E. R. Boyd,
TazeAvell, Virfiinia.

Dear Mr. Boyd:

Please advise me by return mail the facts in conne^ti^pn
with the Clinch Valley Lumber Corporation, as to its author

ized capital stock, the amount of capital paid in, and what the
present assets and liabilities of the corporation are. We are

very anxious to get the matter of the option closed up before
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the end of the year, and will ask yon to advise us wheth[257] er Mr. Gillespie can meet us here on the 27th for the
purpose of prex3aration of the necessary papers to con
summate the deal.

Yours veiy truly,"
ELP-F."

Mr. Maries:

Q- Mr. Pennington, I hand you letter addressed to Mr.
Charles F. Hagan, Secretaiy & Treasurer, Hagan Trustee Syn
dicate, Bristol, Virginia. Did you write that letter?
A.

Yes.

Q.

Please lile that letter as "Exhibit Pennington No.

A.

Yes.

31?"

That was written in another capacity, however,

to anyting that has heretofore appeared.

That is written as

Chaii;man of the Hagan Tnistee Syndicate.
Q. To Mr. Charles F. Hagan?
A- He was Secretary.
Q. And he is referred to in these procedeings as "Charles
F. Hagan, Trust;,ee?"
A.

He is.

"EXHIBIT PEKNHNGTON

31", being in the w -rds

and figures following, to-wit

"July 7, 1922.
Mr. Charles F. Hagan,
Secretaiy & Treasurer,
Hagan Trustee Syndicate,
Bristol, Virginia.
Dear Mr. Hagan:
I hf|ve your letter of the Brd with copy of Mrs. Curran's

letter dated July 1st, in reference to the closing out of the deal
with the Clinch Valley Lumber Corporation.
We have done everything possible to bring this matter to

a close. We have not understood why the company would not
sign and return the papers to us before tLis, but on le[258] ceipt of your letter, we called up Mr. Lj^ines Gillespie,
at Tazewell, Avho stated to us today that he had sent
the papers to Mr- Isaacson and that the Secretary of the com
pany, according to Mr. Isaacson's report, and that'he as Presi-
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dent, and the Secretary would sign the papers and return them
as soon as the Secretary returned home. I asked Mr. Gillespie to write me a letter xplaining how the matter stands and
will send you copy of this as soon as received.

Your brother and sisters interested with you in working
out these difficult problems of the Hagan estate ought to con^
gratulate themselves on the progress that has been made under-

existing conditions. Various favorable solutions have been made,

all of which has redounded to the interest of the beneficiaries

of the Syndicate. Of course, except yourself, the other mem
bers of the Syndicate were not intimately familiar with the dif

ficulties confronting us. Tweh e months ago it looked like the
whole countiy would be broke, that the Clinchland Timber

Corporation, the Dungaimon Lumber Company, and the Stony

Creek Lumber Couipany, would go down with the rest of the
lumber concerns that were failing all around us. The Paxton
Lumber Corporation failed for quarter million dollars, the

Wliiting Lumber Company for more than a million, and sev

eral other concerns of smaller magnitude, and none of these
companies that failed were in worse shape than were those we
were interested in, yet by patience and persistence on our

part, we have been able to get into a new corporation, capital
representing $200,000.00, which assumed the obligations of the

old company so far as the bonds were concerned, and in .'Addi
tion, 150,000.00 for timber which, so far as the beneficiaries of

the Syndicate were concerned, was not worth anything. The
fact is, twelve months ago our house was burning down over our
heads. We have now these matters in fairly good shape to
realize on them, but they are not government bonds, they are

not even the highest-class securities, but they are such as we
at least, believe we will be able to realize in the end 100 cents on

the dollar, provided, of course, the countiy does not again

take on another financial depression, which some believe it will.

But whatever the outcome, it is inmany times better shape now

than it was twelve months ago. Besides getting the matter in

condition that it now is, we collected off the old obligations

more than $30,000.00 by interesting one of Mr. Irvine's friends

in the proposition. Now that friend is worrying because he will
probably lose the thirty odd thousand dollars.

If Mrs. Curran could come here and let us explain to her
the difficulties through which we have passed, we think that
we can easily satisfy her that the Hagan affairs and the as

sets of the estate have been better preserved than any
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[259] other concern in our whole territoiy. It is impossible
for us to explain, or her to understand these things,
through letters, and we hope she will come here at some con
venient time and let the matter be explained, qustions asked
and answered, which is far more satisfactory than by letter.
Yours very truly,
Chairman.

Copy to Mrs.

THE HAGAN TRUSTEE SYNDICATE."

Curran."
Mr. Marks:

Q. Mr. Pennington, here are a batch of bonds which, if
I am correct, include bonds from 46 to 12G, both inclusive.
Wont you please examine them aud state whether the bonds of
those numbers are there?

A.

Have you checked them?

Q.

Yes-

A. Bonds which you handed me are numbered respective
ly from 46 to 126, both inclusive.
Q. Mr. Pennington, those bonds with the undipped cou
pons thereon are stamped "Cancelled" and they seem to be in
December 1921, upon which the date is entered. Did you can
cel those bonds at the time the Boyd transaction was agreed
on, the terms agreed on?
A.

Some time after this calculation was made or about

the time it was made, these bonds were staped in my office by
some of the force and the cancellation was dated and signed by
me personally.

Q. I hand, you another batch of bonds numbered from
137 to 150, both inclusive, and will ask you to examine
[260] the batch and see if those bonds are there ?
A.

The bonds which you handed me are numbered re

spectively 137 to 150, both inclusive.
Q. The two batches which you have mentioned namely,
numbered 46 to 126 boht inclusive, and 137 to 150, both inclusive
were none of the bonds which were delivered to Mr. Bondurant,

nor the bonds assumed by the Clinch Valley Lumber Corporation
in the deed from Hagan, Trustee, to it?
A.

I think not.

Q. And both of these batches were stamped "Cancelled"
and all unmatured coupons were stamped "Cancelled' 'in your
office at the same time, as I understand you, and you then signed

the ones you have signed?

A. The first batch are signed and the second are not, exicept
the stamp on the coupons.
Q. Now,I hand you another batch of bonds numbered from
13 to 45, both inclusive, and will ask you to examine them and
see if they are there?

A. The bonds which you handed me are numbered respec
tively 13 to 45, both inclusive.

Q. They are the same bonds which were put up for Mr.
Bondurant's security and described in the Bondurant trust
agreement, "Exhibit No. 11", are they not?
A.

They are the same.

Q. And when the bonds were paid they were surrendered ?
A.

They were delivered back to me.

Q. And although they were delivered and paid back, they
have not been actually cancelled?
[261] A.

They have not.

Q. But they have been paid in the manner you describe
to Mr. Bondurant ?

A.

/

The note to which they were attached as collateral was

paid.

Q. Mr. Pennington, how did the two first batches of bonds,
numbered 46 to 126, both inclusive, and these numbered 137 to

150, both inclusive, come into your possession and when, if you
khow.

A.

I cannot state when or how it happened that thoso

first two batches of bonds were in my possession, nor how long
they have bene in my possession. Those bonds have,—some of
them—I dont know if these identical bonds—but

sometimes

these bonds were in my hands and sometimes in Mr. Hagan's
hands. They were sometimes turned over to me as attorney
to borrow money on.

Some of them have been in Cincinnati

and other places, at times when it was necessary to have funds
for the estate. But just how they got into my hands last I dont
remember.

Q.

And you dont remember when ?

A. No, I do not. They have been there so long that I have
forgotten. I kept them in my safe what time they were in my
possession.

Q. Mr. Pennington, it appears in the deed from Hagan,
Trustee, to the Clinch Valley Lumber Corporation that that cor
poration assumed payment of bonds numbers 151 to 218, both
inclusive, and the bonds numbered 221 to 226, both inclusive,
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making the total of 69 bonds, on one of which there had pre
viously been a payment.

Do you know what became of

[262] those bonds When the note of the Clinch Valley Lumber
Corporation was paid?
A. Not personally. I only know by information.
Q.

Received from whom?

A. Well, I think the information came from Mr. Hagan,
but I wasn't connected with the business at the time those bonds
were delivered. I think probably they were sent thru the Bank
at Bristol to a bank at Tazewell. I am not certain. But the note
was taken and the bonds that were attached to that note were

delivered at the time of the payment o:^ the note.
Q. You mean they were paid and delivered over to the

Clinch Valley Lumber Corporation which assumed them?
A. That's my recollection. I was then and am now, vicepresidentof tl^e Bank of Bristol, and am familiar with its affairs,

more orless, i^nd my recollection is this note was paid through

the Bank or bonds sent through the Bank with the note for final
payment.

" Q. Now, Mr. Pennington, we have accounted for the follow

ing bonds: iSonds 1 to 12, both inclusive, which you sent to Mr.
Irvine with your letter and for which he gave a receipt which
has been filed in the; record; bonds 13 to 45, both inclusive, which

are here and whichi were the bonds which were paid to Mr. Bondurant and then surrendered to you; bonds 46 to 126, both in

clusive; and bonds 127 to ise; both inclusive, which were the ten
bpncis which were cancelled before you were substituted

[268] as Trustee, the numbers given in Mr. Irvine's letter to you;

and'bonds 1^7 to 150, both inclusive, that we have in this
batch before us. then we have also accounted W bonds 151
to 218, both inclusive, and bonds 221 to 226, both inclusive, which

Were the bonds that the Clinch Valley Lumber Corporation paid,
they were surrendered to them. We also accounted for bonds
23;i to 250, both inclusive ,which were the twenty bonds which

]y(r. Irvine held and which he stated in his letter he had. that
leaves unaccounted for only bonds 219 and 220, and bonds 227

to 230, both inclusive, or six bonds unaccounted for.

Do you

know where those six bonds are?

A.

I do not.

Mr. Ashworth: Counsel, before proceeding to cross examine
the witness, moves to exclude the testimony in chief of the wit
ness and the letters and exhibits filed therewith, upon the

founds of the various exceptions and upon the further grounds

218

that while said letters and papers might be material upon a
controversy between the Clinch Valley Lumber Corporation and
the defendant Hagan by way of estoppel, they can not be
considered as evidence in behalf of the Richmond Trust Company

unless they show, as a matter of fact, payment.
CROSS EXAMINATION
Mr. Ashworth:

Q. Mr. Pennington, you have filed many letters and papers
of various kinds in your examination in chief. I want to ask you
whether or not it is not a fact that whatever may be contained

in those letters and options and various papers filed, they after
wards were consummated and are embraced in contracts

[264] in writing between the parties, which either are on file,
here of may be filed.
Isnt that true?

A. So far as they apply to the trade with the Boyds and
Mr, Isaacson, and the Clinch Valley Lumber Corporation and
the Bungannon Lumber Company, they do.
Q. Do you remember anything that you testified to that
has not been the subject of a solemn agreement between the
parties ?

A.

Well, some reference to these bonds and the amount

outstanding.

Q. I believe you testified that the purpose of this "Exhibit
Pennington No. 16" which is designated as a Summary, was loi

the purpose of completing a sale to the Boyds of the western
part of the Clinchland Timber Corporation property?
A.

The calculation was made with a view of determining

the amount which the Boyds would pay of the consideration that
they had agreed to pay.

Q. This Summary that you refer to, assumes, does it not,

that the $46,194.48 which is designated "Check & Notes" were all
paid in cash or treated as cash; does it not ?
A. In making the calculation, Mr. Jones evidently figured
it that way.

Q. Were not those notes representing original indebtedness
of the Clinchland Timber Corporation under the Baltimore deed
of trust?

A.

I couldn't state of my personal knowledge, because

those notes were given before I had anything to do with that
business.
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Q. If they were, and were afterwards consummated in
[266] a judgment, and are unpaid, then it was error to count
those bonds as having been settled, wasnt it?

Mr. Marks: I object to the question as calling for conclusion
of the witness as a matter of law, which is for the Court to de
cide.

A. There were notes given from time to time after I took

charge and after I was attorney for Hagan. But we never re

garded that a payment of bonds until the cash was received on

those notes. Mr. Hagan was in need of times of money; he could
use notes but he couldn't usebonds at the bank because the notes

had a distinct time for payment that brought them within the
class of paper which the bank would handle.

Q. And it was not the purpose then that those notes should

be treated as a payment of bonds?

A. None that were taken after I was attorney for Mr.

Hagan, which were referred to me, or which was taken after I
was made Trustee.

Q. You might have been willing, or Mr. Hagan might pos

sibly have been willing, to have treated the bonds as being settled
or as being held in favor of the Clinch Valley Lumber Com
pany, where you would not have been willing to have treated
them as paid between the Clinchland Timber Corporation and
Mr. Hagan; would that be true or not? I am just asking that as
a supposition?
A.

Well

Q. I^t me change my question: Inother words, you
have been willing to treat the matter so as to give the Clmch
Valley Lumber Corporation a clear title, while you would

[267] have been unwilling to cancel the bonds or turn them over

to the Clinchland Timber Corporation as having been

^ A We would have been willing at that time to have made

sacrifices to get the Clinch Valley Lumber Corporation deal
through, and which we did do, but it wasnt my idea to release

any existing liens so far as any other property was concerned.

I think we dwelt under that subject under afool's idea as to what
was due, if there was any outstanding notes given for royalty.
Q. You would not have surrendered those bonds if you had
known there were notes outstanding unpaid for royalty?
A. No; or for sinking fund.
Q. That's what I mean.

A, I would have protected that in a separate agreement.
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.,.Q. I will ask you. to lojok .at a paper which I hand you

bearing date June 15, 1920, which is as follows;

(Whereupon Mr. Ashworth read the said paper which is
hereafter filed and copied into this record appearing as "Gross

Exhibit Pennington No. 1")

Was such an agreement as that entered into?

it^ given that contract
that paper
wasnt signed,
if
those notes were
was signed.
I had but
some-

tunes considerable difficulty in getting a paper executed after we
had agreed on it. But that was the agreement in regard to those
notes, and I presume that that was actuaUy signed by the parties
interested.

Q* Please file this as "Cross Exhibit Pennington No 1" '

[268] A.

I do.

"CROSS EHIBIT PENNINGTON NO. 1", being in the wori'
and figures following, to-wit:

"The Clinchland Timber Cort)oration has this day turned over

to Robert L. Pennington, Substituted Trustee under dqed of

trust to secure certain outstanding bonds on the Patrick Hagan
properties, four notes dated June 15th, 1920, due respectively
thirty, sixty, ninety and one hundred twenty days after.,date,
being approximately the sum which should have l^een paid over

to the said Robert L. Pennington, Substituted Trustee, on interest

and sinking fund, and this memoranda is entered into for the pur

pose of expressing an agreement between the.p^ies hereto that

said notes shall not be treated as cash .until they .have been paid,

and shall not release the Clinchland timber Conrppr^tipn, or its
endorsers on the bonds executed to secure the indebtedness o.n

purchase money, but shall only be treated as cash when tlie
same shall have been paid.

Given under our hands and dated this Jun^ 15th, 1920,.
CLINCHLAND TIMBER CORPOR^TIOif,
By

President.

'Substituted trustee"

Q. Mr. Hagan never to your knowledge a^eed to .release

any deed pf trust or any bonds until they were paid, did he?
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A. Well, there was nevqr any agreement to release any[269] thing other than that which is contained in these papers
We went on and did business and received money whenever we
could get, it, and it was credited to the bond account of this com

pany, and whenever they had enough money to pay on the bonds
it was applied to pay as much as it would pay. But these bonds
were held and not delivered because it wasnt thought necessary,
and the account was. never close anywhere so to take anything
up. It was held merely in an account so that in the final
windup it could be adjusted according to the rights of the par
ties as it existed.

Hagai;! being sole owner at last of all the

bonds, it wasnt so important to keep an account between the

bondholders and the obligors of the bonds.
Q. And then when you considered, or should find that the
debt was entirely paid then you would have surrendered the
bonds?

A.

Certainly, if I had remained trustee to the end that

would have been what I would have done.

Q.

A number of the letters here indicate that the Clinch

Valley Lumber Corporation was to assume all outstanding bonds.
It did not, in fact, do that, did it?
A. No, the Clinch Valley Lumber Company didn't do what
they agreed to do, and we didn't trade on that option and didnt
trade on the acceptance. When it came to get the thing closed
out, Mr. Isaacson seemed to be the only man in the concern who
was financially able to take up the proposition and put the money
in; and the reason we didnt get this other $1000.00 was because
. . it was reported to me by Mr. Boyd that Mr. Isaacson pos[270] itively refused to pay any thing more of the $70000.00
which was agreed to be paid and we would have to look
somewhere else for the $20000.00. Then Mr. Irvine's other
company, not to let the deal fall through, had the Dungannon
Company to assume $20000.00; and we wouldnt have had to enter

into that contract except as a matter of expediency. We thought
it better to take chances to collect $20000.00 out of the Dungan
non company than to let the matter go on, because the affairs of
the Stony Creek Lumber Company was in a bad way.

Q- But, so far as you know, there was never any intentioii
or purpose to release the Baltimore trust deed until all the
money was paid?

A,

No, I dont think there was any intention on anybody's

part that it would be released.

Of course when we settled with

Mr. Isaacson's company and took his obligation for so much and

222

gave liim or his company that deed we could only get on that
property what he had agreed to pay.
Q. And it was your purpose to give them a clear bill
to that end?

A. Certainly; that was IVIr. Hagan's intention and the
intention of everybody concerned.

Q. Inasmuch as there were only two deeds of trust apar-

ently in existence in favor of Hagan prior to the Pennin^on
deed of tnist, the language of this deed which says "deeds
of trust" in the plural, must have reference to the Dunn deed of
trust and Baltimore deed of trust.

A.

Does it not?

I think that's rather a legal conclusion.

[271] Q. I think that is true. That is a legal conclusionYouhave been called upon to giveup these bonds, have you not,
by some parties?

A. I was requested by somebody to deliver those bonds,

and the question had come up as to Avhether they ought to be
dlivered, or were paid. I therefore refused to deliver them to

anybody until all parties agreed I could deliver them. T pre
pared a paper which authorized me to deliver these bonds and

sent it to Mr. Irvine and to the Boyds, I believe, and then to
Mr. Hagan.

Q. And Mr. Hagan declined to sign the paper, and you
wrote me a letter giving the reason that you declined for Mr.

Hagan to consent to the deliveiy of the bonds? Will you file
that letter as an exhibit to your answer?
A. The letter in which you objected to the paper.
Q-

Yes.

A. The letter to which I refer is dated January 22nd,
1926, whitten by Mr. Ashworth, acting as attorney for Mr.
Hagan, and in reply to a letter which I had written to Mr.

Hagan enclosing those copies of that paper. I file that as
"Cross exhibit Pennington Ko. 2".
/

"CROSS EXHIBIT PENNINGTON NO. 2" being in the
words and figures following, to-wit;
"JOHN S. ASHWORTH

Attorney at Law
Reynolds Bldg,

Pennington, Jones & Curtin,

Bristol, Virginia,
January 22nd, 1926.

m

Bristol, Virginia,
Gentlemen:—

[272]

Attention Mr. E. L. PenningtonMl*. Charles F. Hagan has just placed in my hands
copies of two letters written by you, bearing date of the 21st,
Corporation bonds, which were held by Mr. Hagan. In these
instant, one addressed to II. T. Irvine, and the other to E. B.

Boyd, in which you discuss the status of the Clinchland Timber
letters you have referred to some question which you did not
exactly understand, raised by myself, with reference to refusing
the surrender and cancellation of these bonds.

In order that you may understand the question which
I am raising, I beg to call your attention to the fact that the
judgment confessed in the Circuit Court of Wise County, for
133,000.00, in favor of Charles F- Hagan, Trustee, of which
127,000.00 at least represented the delinquent siolting fund
payments of the Clinchland Timber Corporation, and that
until these notes or any renewals thereof are paid, the bonds
to that extent should not be cancelled; that all other deeds of
trust embracing other property to secure this amount of de
linquent sinMng fund, must be regarded as supplementary to
the original lien.
I fail to understand how you could have figured that ap

proximately 170,000.00 assumed by the Clinch Valley Lumber
Corporation could have discharged the entire obligation, so
long as the notes which Avent to make up the sinking fund are
unpaid.
Yours veiy truly,
JOHN S. ASHWORTH,
JOHN ASHWOBTH.'

EE-DIRECT EXAMINATION
Mr. Marks:

Q. This paper dated June 15th, 1920, being "Exhibit No.
1" in the Cross examination, refers to four notes dated June 15,

1920, due respectively thirty, sixty, ninety and one hundred
twenty days after date, the sum which should have been paid
over to Pennington, Trustee, on interest and sinking fund, "and
this memoranda is entered into for the purpose of expressing

an agreement between the parties hereto that said notes shall
not b treated as cash until they have been paid, and shall not
release the Clinchland Timber Corporation, or its en-
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[273] dorsers."

A. That refers to notes dated June 15,1920.
Q- And had nothing to do with the Dunii deed of trust, or
the notes secured thereby or the transaction at the time of the
Boyd deal?
i^othiiig at all.

Different set of notes.

Q. And those notes were not secured by separate deed of
trust?

1

A. Not secured in any way at all. jCsTotes merely executed
for convenience.

• . .

Q. Tliis letter marked "Cross-exhibit Pennington No. 2"

refers to two letters widtten by you bearing the d^ite Jantiary
21,1926, one to Mr. Irvine and the other to Mr. E. R; Boj^d- i
hand you tAvo letters and will ask you to state whether th^y are
the two letters in question?

•

i

.

A. These are the letters, one to Boyd and one to Mr.
Irvine, dated January 21, 1926.

'

- .

Q. I will ask you to file the letter to Mr. Boyd as "Ex
hibit Pennington No. 3, and the letter to Mr. Irvine as "Exhibit
Pennington No. 33"?

A.

I file same as requested-

"EXHIBIT PENNINGrTON NO 32", being in the words
and figures following, to-wit:
Mr. E. R. Boyd,
Tazewell, Virginia,

"January 21,1926.

Dear Sir:

IN RE: Clinchland Timber Corporation bonds.

We have in our office, the Clinchland Timber Corporation

bonds Nos. 46 to 126 inclusive, and Nos. 137 to 150 inclusive,
which are the bonds that were cancelled in the sfettleL274] ment with Mr. Hagan, Trustee, at the time the Clinch
Valley Lumber Company executed its note to Mr. Haff^
Trustee for $120,000.00.

^

'

Mr. Hagan s attorney, Mr. Ashworth, has raised some ques
tion about the delivers' of these bonds, which w6 do not exactlv
understand, and before they are delivered we would like tohave a joint receipt and agreement that these bonds are to be
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delivered up.

We also hold bonds No. 13 to No. 45 incliidve, which are

tiie bonds that were turned over to Mr. S. Bruce Joiics, as
Trustee for Charles W. Bondurant, to secure him on a note of

133,300.45. These, I understand, are also to be cancell^ and
delivered ,up by ^d with the consent of Mr. Bondurant, Mr.
Irvine, you, and Jilr. HaganWe would like to get all these papers out of our hands,

but before doing so, waUt pi-dpfel* rfeceipt and agreement of all
parties interested and concerned.

iTours very truly,
Pennington, Jones & Curtin,

RLP-F."

By

^^EXHIBIT PENNINGTON NO. 33", being in the words

and figures following, to-wit:
"January 2ist, 1926.

i^r. R. T. Irvine,
!IWg Stone Gap> Virginia.

i)iear Mr. Iri;^ne:

i here enclose youcopy of letter to Mr. Boyd in connection
with the bonds of the Ciinchland Timber Corporation, but Mr.
Ashworth has raised some question about this matter and we
want, before these bonds go out of our hands, wiitten author

ity and consent of ail parties concerned.
We have prepared an order addressed to our firm, Mr.

Jones as Tmstee, and myself as Trustee, to be signed by all
parties concerned, and ajn enclosing you herewith as many
copies thereof as there are persons to sign this, as

[275] well as a copy for our office, and will ask you, if you

ag^-ee with this procedure, to sign all these copies and

return to us. After it has ben signed by all parties, then we
will furnish you copy thereof;
Yours very truly,
Pennington, Jones & Curtin,
By

RLP-F"

-Q. I hand you another paper and will ask yoii to state
whether that is t^e p^er that you sent to the parties in ques

tion to iae signed?
A.

The letters which you i:ead and the paper you handed
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me are the papers referred to in the question.
Q. I will ask you to file that paper as "Exhibit PenningtonNo. 34"?

A.

Yes, I do.

"EXHIBIT PENNINGTON NO. 34", being in the words and
figures following, to-wit:

"Robert L. Pennington, Substituted Trustee,
Pennigntpn, Jones & Curtin, Attorneys,
S. Bruce Jones, Trustee under Trust Agreement dated April 30,
1921.

Bristol, Vir^nia.
Gentlemen:

The bonds which you have in yours hands of the Clinch
land Timber Corporation Nos. 46 to 126 inclusive, and 137 to
150 inclusive, which were embraced in a settlement between

Charles F. Hagan, Trustee, under deed of trust from Patrick
Hagan and wife, the Clinchland Timber Corporation, E. R. Boyd
and Clinch Valley Lumber Company, made on the
day of
19
, all of which were cancelled as of that date,
including the coupons. Also a like amount of Preferred Stock
of the said Clinchland Timber Corporation, each bond and each
Certificate of stock being of the par value of $1000.00, you are

hereby authorzied to deliver the bonds and Preferred stock Nos.
13 to 45 inclusive embraced in a Trust Agrement dated the 30th

day of April, 1921, whereby said bonds were placed in the hands
of S. Bruce Jones, Trustee, to be held as security for a
[277] note to C. W. Bondurant of $33,300.45.
Dated this January 1st, 1926.
Trustee under deed of trust from

Patrick Hagan & Wife.
Clinchland Timber Corporation,

By
^President.
Clinch Valley Lumber Company,
By
President

We hereby acknowledge receipt from Robert L. Penning

ton, Trustee, Pennington, Jones & Curtin, Attorneys, and S.
Bruce Jones, Truste, of all the bonds and Preferred Stock named
and mentioned in the foregoing letter.

Dated this

— day of January, 1926.
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Re-Cross Examination
Mr. Ashworth:

Q. Mr. Pennington, your suggestion there and offer to
deliver those bonds was upon the assumption .that they had
been paid, wasn't it, all of them?
A.

Yes.

Q. You wouldn't have offered to have done it if you had
known there had been $33,000.00 of the original indebtedness
unpaid, would you?

A. Certainly not; if I had known there was any part of
the indebtedness unpaid I wouldn't have delivered them.
And further this deponent saith not.
R. L. PENNINGTON.

[278]

CHARLES F. HAGAN

Charles F. Hagan, Trustee, being again recalled, (sworn)
further testified:

Cross Examination

Mr. Marks:

^ t, • 4. i ^r

Q. Mr. Hagan, in your former deposition at Bristol, Vir

ginia, you stated you held eleven bonds under which you made
no claim. The eleven bonds have been produced here and I
will just ask you to read the number of them into the record.
Just give the numbers of the bonds; thats all I want ?
Mr. Ashworth Counsel for Hagan states that he does not
understand the testimony of the witness to have stated that,
but the deposition itself will show whether he has done so or
not/

' A. 161, 201, 196, 176, 181, 221, 216, 230, 156, 228, 229.
Direct Examination

Mr. Ashworth:

.

. . j

Q, Mr. Hagan, you were- quoted as having stated that you
had made no claim on the bonds that you hold. Was that a

fact, or did yon state that you had no claim other thdn that
embraced in the judgemnt and the deed of trust.
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A.

I did not say I made no claim to them.

It was only

to the extent as to the yalue of ,^hict miglit be applied to the
deed of trust.

Q.

Was it ever your purpose to accept the notes of the

Dungannon Lumber Company in full discharge of the bonds ol
the Clinchland Timber Cpi'poration in the deed of tri^t.
A.

No, sir.

1279]

RerCross Examination

Mr. Marks:

Q. . Mr. H^ig^n, the Cllfljch yalley Lumbj^r Ppmpany paid
the 69 bonxis which it

fhe .^e^e^ fiW ypu and it

did it not?

A.

Y.es.

And further this (jleponent saith not.
CHARLES F. HAGAN.

[280]

R. T. IRVINE

R. T. Irvine, beiijg. ag^in recaJled ,(sworn) further testi
fied:

Directt Exg^inatio^
Mr. Marks:

Q. Mr. Irvine, you owned individually .twenty of t^i^^
bonds?
A.

Yes.

Mr. A^hworth: Mr. Iryiqe h^s b^w .pn ,tjhe st^d a^..te.stified in full; unless the^e has-beeiji
ought to be an end.
Mr. Marks:

Q. I will ask you to look at this "Exhibit Pennington No.
1", to Mr. Pennington's testimony, in which you state you per
sonally own twenty bonds numbered from 231 to 250, both in
clusive and state whether or not that is correct?
A.

Yes; that is correct.

Q, Yon make no claim in this proceeding on those bonds?
A.

No,

Q. You did not cover in your previous testimony ihe
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proportion of the rail purchased from the Carnegie Steel Com
pany, and for which it has been paid in this suit, which were
laid on the property that we refer to in the record as the Ha
gan property and that laid on the other property. Please state
what proportion was on the Hagan property and what on the
other property?
Mr. Ashworth Question objected to because immaterial.
The rails were laid upon the log roads of the Dungannon Lumbej: Gompauy and were an integral parf of the plant, and it is
immaterial whose real estate they were laid on.
[281] A. I think roughly one-third and two-thirds would be
about right.
Q- Two-thirds on which?

A.

The Hagan land; one-third on the land of other peo

ple.

Q. Was any of the steel rail of the Dungannon Lumber
Company laid or on any of the Hagan property at the time the
Baltimore deed of tmst was given?
A.

No.
Cross Examination

Mr. Ashworth:

,Q.The rails were laid upon property under the control of
the Dungannon Lumber Company, were they not?
A. Yes, I believe you would regard it that way.

There

wasn't any of them laid except where we bought the timber or
where we bought right-of-way through.

Q.

The rights-of-way covered various exceptions to the

Hagan tract in which other parties owned intervening tracts,
and the rails went across those ?

A. Some of those and some adjoining tracts that Hagan
never had any claim on. We bought a number of boundaries
of timber, some touched the Hagan land adjoining. All in the
n^gj^bprhopd of them. We tried to clean up the neighborhood
as we went, and in that way on other tracts of land than the
Hagan estate.
Q. You were asked about the twenty bonds. What were
tlu)se bonds delivered to you for ?
A. In order to finance the proposition, lo sUrt it off. When
I made the deal with Charles Hagan through his attorney Mr.
Powell, it Avas agreed that Ave make the number of

[282] bonds 250, although the number of trees we estimated
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didn't pan out that much. We first had 230 and then add
ed the 20 bonds, I should have the benefit of the last twenty-

bonds for the purpose of raising the money to finance the pro
position.

And further this deponent saith not.
R. T. IRVINE.

NOTE:

Mr. Ashworth files herewith and as a part hereof,

two letters, one under date of March 9th, 1927, and the other
thereof dated March 22nd, 1927, from Mr. Wirt P. Marks, Jr.,
of counsel for Richmond Trust Company ,to Mr. J. S. Ashworth,

counsel for Charles F Hagan Trustee, at Bristol Virginia, mark
ed respectively "Exhibit Ashworth No. 1," and "Exhibit Ash
worth No. 2", they being in the words and figures following and
filed pursuant to the inquiry of Mr, Marks as hereinbefore set
out:

"EXHIBIT ASHWORTH NO. 1"
"Law Offices

Hunton, Williams, Anderson & Gay
Electric Building,
Richmond, Virginia, March 9th, 1927.

RE:

Richmond Trust Company v. Dungannon Lumber Com
pany.

Mr. J. S. Ashworth,
Attorney at Law,
Bristol, Va.
Dear Mr. Ashworth:

I was out of the city yesterday and have just returned at
three o'clock this afternoon. I find on my desk, your letter of
March 7th regarding the amended and supplemental bill in the
Dungannon case. The amended and supplemental bill in the
lar form and I do not think it comes too late, as we have no

knowledge of many of the contracts until the last hearing.
However, I join with you in your desire to keep the record

[283] as small as possible and I haA^e accordingly rewritten the
amended and supplemental bill and inserted after para
graph one (1), a reference to the original bill instead of copy
ing it in full. The amended and supplemental bill must contain
the prayers. However, as written, the bill is composed of only
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six pages.

I understand from your letter that this will meet your
objection as to costs and that you will not oppose its being
filed.

Won't you please advise me by return mail if posible, if
the change meets your approval and if so, send a copy of your let
ter to Judge Fulton and also a copy to Mr. Clialklcy and I will
then send the bill on and have it filed.

I have now received copy of Mr. Irvine's supplemental
statement and pursuant to our understanding I wish to advise
I will desire to take a little additional testimony. I will give you

notice in the next day or two of the time and place, and I am sure
we will have no difficulty in getting it in without delaying the
decision.

If you approve this method of handling the matter wont
you prepare and send your answer to the new allegations in
order that bill and answers may be filed at one time and the

hearing proceed as scheduled.
Very truly yours,

(Sgd)* WIRT P. MARKS, Jr."
14-4

CC Judge Fulton, Wise, Va.

S. W. Coleman, Gate City, Va.
Jno. W. Chalkley, Big Stone Gap, Va."
"EXHIBIT ASHWORTH NO. 2"
"Law Offices

Hunton, Williams, Anderson & Gay
Electric Building,
Richmond, Va.
March 22, 1927.

RE:

Richmond Trust Company v. Dungannon Lumber Com
pany.

Mr. Jno. S. Ashworth,

Attorney at Law,
Bristol, Va.
Dear Mr. Ashworth:

Pursuant to our telephone conversation a few days ago, we

applied to Judge Skeenfor a date to conclude the Dungannon Lum
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j

ber Compaiiy liearing. He has lixed it for Friday morn-

[284] ing, March 25th at nine o'clock, A. M., at the Court House
at Wise, Va., and we will be there ready to proceed at
that time.

I have no doubt we can conclude the case that morning,
as the Judge, I understand, has given the legal poiiits full consideratipn. He will probably decide the case that date.
Very truly yours,

14-4

(Sgd) WIRT P. MARKS, Jr."
The Evidence Closed.

THEREUPON, the Court rendered decision.

Mr. Ashworth: I just wanted to say that I wasn't expect
ing your Honor to consolidate them; I am not cdmplairiihg of
it, but I mean to say it was that much of a surprise. The only
thing I wanted to say was that I wanted the record, to show' in
view of that fact, I intended to file some exception to the Receiv

ers' report. I dont want to be too late in doing that. I could
just note exception and let it b,e treated—
The Court: Well, I have to read it.

Mr. Ashworth: I want to except to the Receivers' repdrt
because they do not file vouchers and because tHisy do not show
authority for the payments they have made, do hot show au
thority for the expenditures reported, and I want to make the
exception because of those facts.

NOTE: There is filed herewith the following affidavit
marked "Exhibit Affidavit", filed by agreement, subject to ex
ceptions as to materiality.

"EXHIBIT AFFIDAVIT", being in the words and figures
following, to-wit:

"State of Virginia, County of Scott, to-wit:

This day, in the county and State aforesaid, R. M, Addington personally appeared before me, N. M. Horton, a notary pub
lic of and for the county aforesaid, in the State of Virginia,
and made oath that he is the Clerk of and for the cojinty of Scott.i

State of Virginia; and that he, after carefully and dili[285] gently having examined the records of and in his said

office, finds there is no agreement, contract, or deed be-
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tween Clinchland Timber Corporation and Dungannon Lumber
Company, dated October 25tli, 1913, of record in liis said office.
R. M. ADDINGTON,
Clerk.

Subscribed and sworn to before me this 21st day of March,
1927. Given under my hand this 21st day of March, 1927.
N. M. HORTON,
Notary Public.

[280] THIS DEED made this the 7th day of June, 1909, by
and between Patrick Hagan and Elizabeth Hagan, his

wife, of the County of Scott and State of Virginia, parties of
the iirst part, and A. Kyle Morison, of the county of Scott and
State of Virginia, party of the second part:
WITNEESETH:

CONSIDERATION

That for and in consideration of the sum of One Dollar

and Sixty-five cents ($1.0.5) i)er tree for each and every tree
of the kind, quality and sizes hereinafter set forth upon the

boundary or boundaries of land hereinafter described, paid*
and to be paid as follows:

The sum of five thousand dollars (|5000.00) is paid cash
in hand at and before the ensealing- and the delivery of these
presents, the receipt of which is hereby acknowledged:
The sum of five thousand dollars ($5000.00) shall be paid
r>y the party of the second part to the parties of the first part
upon the completion of the count of timber as hereinafter pro

vided for and the certificate thereof to the proper parties;
The sum of five thousand dollars (fSOOO.OO) shall be paid
by the party of the second part to the parties of the first part
at the expiration of each and every thirty (30) days, beginning
thirty (30) days after the completion of the count and certifi
cation thereof until the sum of forty thousand dollars
(140,000.00) shall have been paid in installments of five thou

sand dollars (fSOOO.OO) each, by the said i)arty of the second
part to the parties of the first part, which said sum, together

the sum of five thousand dollars (|500000) to be paid upon
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date, the receipt of which is hereinhefore acknowledged, and
with the sum of five thousand dollai^ ($5000.00) paid on this

the completion of the aforesaid timber count, make the full
sum of fifty thousand dollars (^50000.00).
From the total consideration, ascertained as hereinafter

[287] provided, the sum of fifty thousand dollars (|50,000.00)
shall be deducted, and for the balance found to be due

upon the purchase price of said, timber, the said party of the
second part or his assigns, shall execute and deliver to the said
parties of the first part, bonds in the denomination of five
hundred dollars (|500.00) each, for the sum of such balance so
found to be due. A fractional bond or certificate of indebted
ness shall be issued Avhere the balance of installment does not
amount to five hundred dollars. The said bonds shall mature

serially; that is to say, in the following order;
One-fifth of the balance found to be due shall mature and

become payable five years after the date thereof;
One-fifth of the balance found to be due shall mature and

become payable ten years after the date thereof;
One-fiith of the balance found to be due shall mature and
become payable twenty years from the date thereof;
One-fifth of the balance found to be due shall mature and

become payable twenty-five years after the date hereof;
One-fifth of the balance found to be due shall mature and

become payable tliirty years after the date thereof;
All of said bonds or certificates shall bear interest after

the rate of five per centum per annum; the said interest shall

be represented by coupons attached to each of said bonds,
payable annually.

The interest on said bonds and certificates, if any, shall

begin to run one year after the date on which said bonds or
certificates are executed.

To secure the payment of said bonds the party of the sec

ond part shall execute a first mortgage upon, the timber hereby
conveyed which mortgage shall provide that upon default for
sixty days in the payment of any of the principal bonds or of
any annual interest installment after the same shall have be
come due and payable, then at the option of the parties
[288] of the first part or their personal representatives, or
the holders in interest of a majority of the bonds out

standing and unpaid, the same shall become due and payable
and foreclosure of the said mortgage may be had in accord
ance with the terms thereof. The said mortgage shall also
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provide that the said party of the second part shall have the

option at any interest paying period to forestall and pay off any
portion of the principal bonds; provided, those maturing first
shall be fii-st paid. The said first mortgage securing the pay

ment of the aforesaid bonds shall not in any manner whatsoever
interfere with the cutting, logging, manufacture, transporta
tion or sale of said timber or the lumber into which the same

is manufactured, but for each thousand feet of the timber,
hereby conveyd, cut, loggd, sawed, manufactured, trans^rted and sold the truste, hereinafter appointed, shall ascertam

what sum of money, based upon the total number of estimated
feet of timber conveyed by this deed, will, in his opinion and

judgment be sufficient to discharge and pay in full the interest

and principal of said bonds as the same beconie due and pay
able, and the sum so ascertained shall be paid to the trustee

by the partv of the second part, or his assigns, quarterly; that
is, the party of the second part, or his assigns, shall on or before

the fifteenth dav the expiration of every three months, pay
to the said trustee the sum of money so ascertained by the

trustee due upon all timber cut, logged, sawed, manufactured

and sold by the preceding three months. The party of the
second part shall, at the expiration of every three months,
render to the trustee a true and accurate statement of the tim
ber or lumber so cut, logged, sawed, manufactured, transported

and sold, which shall be sworn to by the manager or chief man
in charge of such lumbering operation or operations. The
party of the second part shall keep true and accurate books
showing all timber and lumber so cut, transported and sold
and the kind and quality of lumber, which books shall at all
times be open to examination and inspection of said trustee.
The sum to be set apart from each thousand feet of tim-

[289] ber or lumber sold shall be invested at or under the di
rection of the trustee hereinafter appointed.
TIMBER CONA^EYED

In consideration of the aforesaid sums of money and to be

paid as hereinbefore recited the said parties of the first part
have this day bargained and sold and do by these presents grant
bargain, sell, transfer and convey, unto the said party of the
second part all of the merchantable timber measuring sixty inches,
and more in circumference, measured at a point three feet
above the ground, measurement being made from the up-hiU
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side, containing- at least one clean and sound log cut, twelve
feet in length, standing aiid giwing in, on and upon the boun
daries of land now OAnied by the said pai-ties of the lirst part,

situate in the counties of Scott and Wise, in the State of Vir
ginia, and more particularly bounded and described as follows

to-wit

'

Any and all trees located at points S() difficult of access
that the saiue cannot be cut, logged, sawed and removed with
out loss to the said party of th^e second part shall be excluded

trom the operation of this deed of conveyance, and any con

troversy that may arise between the parties of the first part

and the party of the second part in this regard shall be sub

mitted to the rus hrinfr ppnidaett SHRDLU ETAOI^f ETAO
mitted to the trustee hereinafter appointed whose decision

TTith respect thereto shall be bindmg on the parties heretoa^ie number of trees conveyed by this deed of convevance
shall be ascertained by actual count, to be made by the trustee
hereinafter appointed, or under his supervision and at his direc
tion, of all the trees of the aforesaid sizes and quality and
at same time the said trustee shall brand orcause to be bond
ed the said trees so counted, and shall make or have made an
estimate of the number of feet of lumber in each of said trees
classifying said estimate so as to show the total number of
trees and the total number of estimated feet of lumber in said
trees of each class, kind or variety of trees from which mer
chantable lumber may be nianufactured.

4.'
completion
of the in
saiddetail,
countboth
of
timber
andTrustee,
estimateupon
shallthe
make
a report thereof
room second parties
of thereport
first shall
part be
anddated
to the
of the
L290]
part, which
andpartv
certified
to
by said Trustee and shall show the number of trees count
ed and branded, the kind or variety and the estimated feet there
in.

The expense incurred in counting and estimating said tim
ber shall be equally borne by the parties of the first part and the
party of the second part.

The term "Merchantable Timber" as used in this deed of
conversance means such of the standing and growing trees meas

uring sixty inches and more in circumference, measured at a

point three feet above the ground from the up-hill side, of the
classes, kinds or varieties, the lumber from which, when manulactured, shall be salable upon the open market.

The word "Timber" as used herein, means standing and

237

growing trees, or trees cut into log lengths.
The word "Lumber' 'as used herein, means timber sawed
into merchantable form.
TRUSTEE

For the purpose of carrying out certain provisions of this

taining to the duties of a Trustee, the parties of the first part
and the party of the second part by these presents nominate,
constitute and hereby appoint R. A. Ayers, of Big Stone Gap,
Wise County, Virginia, Trustee.

In the event of the death, resignation or disability of the
said R. A. Ayers, Trustee, then the Interstate Finance & Trust

Company, or its successors, of Big Stone Gap, Wise County.
Virginia, shall execute the unexecuted portion of this trust, and
in the event said Trust Company or its successor shall fail or
refuse to act or to fully execute the trust, then the Circuit Court

of Wise County, Virginia shall appoint a Trustee to fully exe
cute the same, after ten days' notice in writing given by either
of the parties hereto to the other party hereto, or to the personal
representative of the said Patrick Hagan, one of the

[291] parties of the first part, by the party of the second part,
or his successors in title.

The compensation of said Trustee shall be equally borne by

the parties of the first part and the party of the second part.
RIGHTS, PRIVILEGES AND EASEMENTS

The said parties of the first part, for the consideration here
inbefore recited, further bargain and sell, and by these presents
grant and convey unto the said party of the second part, the
unrestricted easement, right and privilege of selecting and using
any and all lines, routes or locations desired for the construc

tion of any and all Drag-roads, Wagon Roads, Tram Roads
lines and Steam Road lines for the cutting, logging, manu

facturing and transportation of the timber hereby conveyed,
or for any and all purposes incidental to, or connected in any
manner therewith, together with the right and privilege of using
so much of the surface of said lands as may be necessary for
log years, lumber yards, mill sites, dwelli::^-, houses, commis-

aries and any and all other kinds of houses, and for stacking
and curbing lumber, and to this end hereby conveys unto the
said party of the second part, all rights of way and other
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rights needed for the purpose of carrying out, in an unrestrictde manner, the intention and purposes of this clause, through
and over the tract, boundary or boundaries of land hereinbefore
described, and likewise through and over any of the lands own
ed by the parties of the first part not hereinbefore de
scribed, situate in said Counties and State; provided, that where
said roads are located over cleared lands and the same shall be

located so as to do as little damage as may be to the tenant;

and where growing crops are injured or taken full compensa
tion shall be made to the tenant therefor.

Should it be neces

sary to locate a road or roads, tram or steam lines of railroad,
through or over the home farm of the party of the first part
the same shall be located only as the parties of the first part
may designate and approve.

It being the intention of the parties of the first part to
allow party of the second part and his assigns to cut log, manu
facture and transport any timber and lumber hereby con[292] veyed in any manner most advantageous to the said party

of the second part, subject to the provisions aforesaid.
The said parties of the first part, for the consideration here
inbefore recited, have further bargained and sold, and do by
these presents grant and convey unto the said party of the
second part and his assigns the right to use so much of the
smaller timber and the unmerchantable timber as may be neces

sary for use in the construction and maintenance of such drag
roads, wagon roads, tram roads lines and steam road lines, and
for the construction of sheds and mill houses.

The said parties of the first part further grant and convey
unto the said party of the second part and his assigns the right
ot the free and unrestricted use of all streams of water on any of

the lands hereinbefore described, owned by the said parties of

the first part or on any lands not hereinbefore described owned
by the said parties of the first part which are situate in the
Counties of Scott and Wise in the State of Virginia, for any

and all purposes in conection with the cutting, logging, manu
facture and transportation of said timber and lumber, except
the waters upon the home farm upon which the parties of the
first part reside.

The- rights, privileges and easements hereby conveyed shall
be exercised, used and enjoyed by the said party of the second
part or his assigns for a period of fifty years from the date
Iiereof, and if at the end of said period all of said timber shall not

liave ben out, logged, manufactured and removed them" in
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such event the said rights, privileges and easements may be

used and enjoyed by the said party of the second part or his

assigns until all of said timber is cut, logged, manufactured and
removed from said lands..
ASSIGNMENT

The parties of the first part hereby covenant and agree
that the party of the second part may organize a corporation
under the laws of the State of Virginia with an author-

1293] ized capital stock of not less than Fifty Thousand Dol
lars and when the said stock to an amount not less than

fifty thousand dollars shall have been fully paid up in cash orgood
and solvent subscriptions thereto obtained to the amount of not
less than Fifty Thousand Dollars the party of the second part

may, subject to each and every provision hereof requiring action
on the partof the Trustee or payments ot be made to him, asful
ly and perfectly as if every provision herein relating to said Trus
tee and his rights hereunder were fully set forth and recited
in such conveyance and assignment, convey and assign the tim
ber and rights hereby conveyed and granted unto such cor

poration and such corporation may complete the payments of
the Fifty Thousand Dollars first hereinbefore required to be

paid, and may execute the deferred purchase money bonds and
mortgage to secure the same, as hereinbefore provided, in which
mortgage all the terms, provisions and conditions thereof re
lating to the duties of the Trustee requiring action on his part
or the payment to him of monies shall be fully set forth, em

braced and made obligatory and binding upon the said corpora

tion as fully and completely as the same are obligatory and bmding upon the party of the second part hereto, and when the said

payment of $50,000.00 shall have been completed and said bonds

and mortgage executed by such corporation and delivered to the
parties of the first part, then all personal liability hereunder by

the party of the second part shall cease, provided that in such con
veyance and assignment to such corporation by the party of the
second part all the right, title and interest of whatsover kind

of the party of the second part acquired hereunder in and to
the timber and rights hereby conveyed shall be so conveyed and
asigned to the said corporation.
COVENANTS

The said parties of the first part convey the. timber upon
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the boundary of land hereinbefore desicribed unto the said party

of the second part with covenants of GENERAL WARRANTY
OF TITLE, and the said parties of the first part covenant
L^y4J with the party of the second part that he or his assigns
shall have quiet and peacable possession of the lands in
question for the removal of said timber; that said timber is
tree and unincumbered; that they have done no act to encumber
the same, and will warrant and defend the title to the sam *

against the claims and dernands of all persons whomsoever

IN TESTIMONY WHEREOF WITNESS the following sig

natures and seals on the date first above written.
-(SEAL)
•(SEAL)
(SEAL)

[295] Circuit Coni t of the County of Wise on Friday the 12th

day of November in the year of our Lord, ninkeen hun
dred and twenty six. l*resent: The Honorable H. A. W Skeen
Judge.

Ilicliniond Trust (^onipjiuy, et als,

Plaintiffs

Decree.

Bunganuon Lumber Company, Incorporated et als, Defendants
This day came the plaintiffs by counsel, and presented this
bill of comi)laint, duly verified: And thereupon came also
Dunoimnon Lumber Company, Incorporated, one ofthe defend
ants, by its counsel and likewise presented its answer thereto

admitting substantially the allegations in said bill of complaint
and uniting in the prayer for the appointment of a receiver

or receivers for it and its property.

And thereui)on the plaintiffs, by counsel, on said bill of
complaint, duly verified as aforesaid, moved that a receiver or
receivers for the property, assets and business of said defend

ant,, Dunganiion Lumbei- Company, Incorporated, be appointed
in accordance with the prayer of said bill.

Whereupon, this cause came on to be heard upon said bill
of complaint, duly, verified as aforesaid and the answer of said

Duiigannon Lumber Company, Incorporated, thereto, and uiion

said motion; and was argued by counsel.

On consideration whereof it is adjudged ordered and de

creed as follows

1. That W. F. C. Blackwell and C- S. Carter, be and they
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hereby feire, appointed receivers of said Dungannon Lumber

Company, Incorporated, and of its properties, assets and busi
ness of whatever kind and description and wherever situated;
that said i^eceivers be, and they hereby are, authorized, empow
ered and directed to take immediate possession of all and singular

the property^ real and personal, tangible and intangible,

[296] money, accounts, lean holds, books and records, and
rights and interest in property and all other assets,
pro;perty and business of said Dungannon Lumber Company,
whether of like or different kind or description and whereso

ever situated, and until further order of this Court to remain
in possession of and to preserve and protect the same, apply
ing- to this Court, or to the Judge thereof in vacation, from
time to time for such additional or specific order, and direction

in the [premises as may be necessary or desirable: and in their
discretion to employ representatives and agents in the discharge
of their duties under and pursuant to this decree, and any sub
sequent decree of this court.

2.. Said receiver shall, as soon as practicable, ascertain
and report to this court all of the propei-ty, assets, and business
of eveiy kind and description of said Dungannon Lumber
Conii)any, Incorporated Avherever situated, the condition there
of, and contracts or litigation pending with respect thereto,
and any other circumstances affecting said property or the pos
session and administration thereof.

3.

Said receivers are also authorized and directed, to col

lect and receive any debts, money, or other obligations due to
said Dungannon Lumber Company, Incoii)orated, or owned by
'it and in possession of any other person, firm or corporation.
4.

Said receivers hereby appointed are also spectifically

authorized and directed to take possession of all money, con

tracts, property and property rights, real, personal or mixed,
now in possession of W. F. C. Blackwell and C. S. Carter, re
ceiver appointed by the Circuit Court of Wise County, Virginia,
in the case of Dungannon Lumber Company, Incorporated v.
Chas. F. Hagan, trustee et als, in which case the Supreme
Court of Appeals-of Virginia, recently held that this Court
was without equity jurisdiction of the cause and remanded the
same for settlement of the accounts of the receivers and

[297] for dismissal of the suit: and said Blackwell and Carter,
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receivers as aforesaid, are hereby directed to deliver all

such money, contracts and property, real, personal and mixed
to said receivers hereby appointed, and receipt of the receivers
hereby apointed, to said Blackwell and Carter, receivers in
said cause of Dungannon Lumber Company, Incorporated v.
Chas. F. Hagan, Trustee, et als, shall constitute a complete
discharge and acquittance of said Blackwell and Carter for
the money, contracts and property, so delivered to the receivers
hereby appointed and so receipted for, said Blackwell and
Carter, receivers as aforesaid, shall deliver and are hereby
directed to deliver to the receivers hereby appointed all money

and other property which came into their

possession and

which has not been disbursed or othei-wise disposed of under

and pursuant to the orders of this court in said cause of Dun
gannon Lumber Company, Incorporated v. Chas. F. Hagan,
Trustee, et als, and C. C. Palmer, sheriff of the Circuit Court
of Scott County, Virginia and Chas. F. Hagan, trustee, his
agents and attorneys, likewise are directed to deliver to the
receivers hereby appointed all money and other property of
every kind and description of Dungannon Lumber Company,
Incorporated, which may have come into their possession under
and by virtue of the execution issued out of the Clerk's Office
of the Circuit Court of Wise county, Virginia, on the 24th day
of September 1926, upon the alleged judgment of |33,000.00
v/ith interest and costs, purported to have been confessed by
Dungannon Lumber Company in favor of Chas. F. Hagan,
trustee, and any other property of said Dungannon Lumber
Company, Incorporated, which may have come into the posses
sion of them or either of them in any manner whatsoever; and
the receivers hereby appointed are directed to make demand upon
the said sheriff and said Hagan, trustee, for said money, and

property, and to forthwith, report to this court the action of
said sheriff and said Hagan, trustee, upon said demand; and
likewise to give their receipt to said sheriff and said Hagan,
trustee, for any money or property, received from them
[298] or either of them.

5. The said defendant, Dungannon Lumber Company,
Incorporated, and each and all of its officers, agents and em
ployees, and each party to this action, and all other persons,
firms and corporations, their officers agents, attorneys and em
ployers, and all persons claiming to act by, through or under
them, or any of them, are hereby enjoiued and restrained from
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interferring in any way with the possession, operation or man
agement of the property, assets, and business of said Dungannon Lumber Con'ipany, Incorporated, by the receivers hereby

appointed and from interferring in any way with orpreventing

the discharge by said receivers of, their duties as such.

6. Said Receivers shall obtain possession ot said property,

assets, and business aforesaid, and continue to discharge the
duties imposed by this decree, until the further order of the
Court, and shall from time to time make report to this Court of
their action inthepremises, and of the condition of said property
assets, and business; and said Receivers are especially directed,
to make immediate report to this Court of the property which
comes into their possession pursuant to this decree, and likewise

any and all property in the possession of any person, firm or
corporation whatsoever, which is not surrendered to them, to
gether with the name and address of the person and the amount
and character of the property, in order that this Court may take
thg necessary additional action to insure deliyery of said pro
perty to the Receivers hereby appointed.

7 Before the Receivers hereby appointed shall do any

act under this decree, they shall enter into bond before the Clerk
of this Court with surety approved by said Clerk, in the penalty
of $30,000.00 for the faithful performance of their duties a?
such Receivers.

Circuit Court of the County of Wise on Tuesday the 23rd

[299] day of November, in the year of our Lord, Nineteen hun
dred and twenty-six.

Present: The Honorable H. A. W. Skeen, Judge.

Richmond Trust Company et al

Plaintiffs

vs.

Dungannon Lumber Company, Incorporated and

_ .

others.

The decree entered herein on the 12th day of Noveniber.
1926. appointing W. F. C. Blackwell and C. S. Carter,

of the property of the Dungannon Lumber Company, and m
oosine certain duties upon them in said decree mentioned, but
requiring before they proceeded to act thereunder that they
trive bond before the Clerk of the Court with surety approved
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by said Clerk, in the penalty of $20,000.00, for the faithful
performance of their duties as said receivers, is now, for reasons
appearing to the Court, so modified that either the said Black-

well or the said Carter may so qualify by executing bond at any
time as such receiver and upon such qualification, proceed with
the execution of the duties devolved upon the said receivers un
der the said decree.

Circuit Court of the County of Wise on Wednesday the 24th,
day of November, in the year of Our Lord, Nineteen hun[300] dred and twenty-six.

Present; The Honorable H. A. W. Skeen, Judge.
Richmond Trust Company et al

Plaintiff's,

vs.

Dungannon Lumber Company, Incorporated and
others,

Defendants.

It. appearing that pursuant to an order entered herein on
November 23, 1926, giving authority so to do, C. S. Carter one

pf the Receivers appointed by the decree of November 12, 1926,
has duly qualified as such Receiver and is proceeding to perform
the duties required of the Receivers under the terms of the de
cree entered herein on the 12th day of November, 1926, and said

Carter, Receiver, submitted to the Court a proposal Wahere Va.
Coal Company, Incorporated, for the purchase from him of five
hundred (500) gross tons, more or less, or so much thereof as

can be delivered, of twenty-five (25), thirty (30) and thirtyfive (35) pound steel rails, with fish plates, to be shipped out as
directed, in as good condition as that previously furnished, at
the price of $23.00 per gross ton.

On consideration whereof, it is adjudged, ordered and dpcreed that the said C. S. Carter, Receiver, be and he is hereby
authorized and directed to close contract with said Waheura
Coal Company, Incorporated, substantially upon the terms above
set out, as soon as may be, and delivered to the said purchaser
the steel rails and receive the purchase price therefor, keeping
separate account of moneys received from such rails and fish

plates so as to distinguish the fund arising from the sale of rails,
ect., from other funds that may come into his hands as re
ceiver.

C301]

April 7, 1927.
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Judge E. M. Fulton,
Wise, Va.

Dear Judge:

In re: Richmond Trust Company
vs.

Dungannon Lbr. Company.

I have copy of your notes for change in draft of the decree,
dated Aprli 6th, and carefully note same.

a

It was not and is not my purpose in suggesting changes
which could possibly be construed as unfavorable either to the
court or any party to the decree. It was only my desire that

the decree set forth the facts pertaining to the submission of
the cause to the court in their chronological order, so that the
Court of Appeals might have the situation as it occurred; name
ly,
(1)

That by agreement of parties the cause of the Rich

mond Trust Company vs. Dungannon Lumber Company was sub
mitted and argued orally at Big Stone Gap, Va., on the 23rd of
February 1927, with the understanding that certain additional

proof might be submitted with reasonable promptness there
after.

(2) That the case came on again to be heard at Wise,
Virginia interm, on the 25th day of March, 1927, at which time
the evidence of Robert L. Pennington was taken, over the objec
tion of Charles F. Hagan, Trustee, and immediately after whioh
the court announced its opinion in the case and directed a draft
of the decree in accordance therewith; that no motion had been
made by any party to the record, so far as I know, to bring
the old cause of Dungannon Lumber Company vs. Charles F,
Hagan, et als, .on to be heard with the above style cause of Rich
mond Trust Company; that counsel for Charles F. Hagan had
no knowledge that the court had treated the two causes as be
ing heard together, until the announcement of its opinion. In
consequence of these facts Chas. F. Hagan had no opportunity
to make known his objection thereto.
My written motion was designed to set forth this fact and
I am unable to see how it can appear unfair to the court to let
the record show these facts, and to shcv," i.I;at the court of

[301] its own motion, passed upon the causes jointly, the in
tention to do which was not known to Chas. F. Hagan un
til the announcement of its opinion.
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If-the record sufficiently shows these facts> that is all we
desire, and I shall leave it to your fairnes and the court as to
how this should appear on the record and will therefore make
no further suggestion as to the decree, but trust this letter
will be filed with the papers in the cause.
Yours very truly,
J. S. Ashworth

JOHN S. ASHWORTH.
JSA:L

CC:

Judge H. A. W. Skeens
Mr. S. W. Coleman

Mr. Wirt P. Marks, Jr.

Circuit Court of the County of Wise, on Monday the 11th
[302] day of April 1927, in the year of Our Lord.

Present: The Hojnorable H. A. W. Skene, Judge.
Dungannon Lumber Company, Incorporated
Plaintiff
vs.

Charles F. Hagan, Trustee, et al
Bichmond Trust Company, et al

Defendant.
Plaintiff's

vs.

Dungannon Lumber Company, Incorporated et al

Defendants.

The first cause above mentioned, in which the Supreme
Court of appeals of Virginia, at its September Term 1926, at
Staunton, Virginia, reversed the decision of this Court, and
held that this Court was without jurisdiction to entertain said
cause, and remanded the same with directions to this Court to

settle the accounts of the Receiver appointed in said cause, and
to dismiss the same for lack of jurisdiction and awarding costs
in said cause against the plaintiff, Dungannon Lumber Company,
Incorporated, came on this day to be again heard upon the pa
pers formerly read and upon the decree and mandate of said

Supreme Court of Appeals upon the report of the Receivers in

said cause filed herein on the 18th day of January 1927, and
upon the five exceptions to said Receivers report, noted on the
last page of said report by Charles F. Hagan, Trustee, on March
25, 1927, after the Court had announced its decision on the

various issues in there causes, and was argued by Counsel.
And, the said second mentioned cause, which has been regu
larly matured at rules as to the parties defendant thereto, came
on this day to be heard upon the bill of complaint, the answer

of the defendant, Dungannon Lumber Company, Incorporated,
the demurrer and the answer of Charles F. Hagan, Trustee, the
answer of S. W. Coleman, Trustee, the joinder to said demurrer
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and the general replication to said answer, and upon the amend
ed and supplemental bill of the plaintiff's hereby filed, the de
murrer and answer of Charles F. Hagan, Trustee, filed

[303] to the original bill and which, <upon motion of said
amended and supplemental bill, and upon the answer of
S. W. Coleman, Trustee, to said amended and supplemental bill,
which cause is docketed and heard on said amended and sup

plemental bill, and the demurrer and answer thereto, as well as
on said original bill and the demurrer and answers thereto, and
the joinder and replication to said demurrer and answer to said
amended and supplemental bill, and upon the printed record in

the Suprere Court of Appeals of Virginia in the first mentioned
case, which printed record was, by consent of parties, filed in
and made a part of the record in this case, which record, by
agreement of parties appearing in the depositions, taken at
Bristol, Virginia, on January 31, 1927, is a part of the record in
this case as in said agreement provided, and upon the deposi
tion of Charles F. Hagan, and the exhibits thereto taken at

Bristol, Virginia, on the 31st day of January, 1927, and upon
the depositions of W. F. C. Blackwell, Receiver, C. S. Carter,
Receiver, Charles F. Hagan, and R. T, Irvine, and the exhibits
filed therewith, and the agreements and stipulations of counsel
appearing with the said deposition, which depositions, were taken
at Big Stone Gap, Virginia, on the 22d day of February, 1927,
and upon the testimony of Robert L. Pennington, taken in open
Court on the 25th day of March, 1927, and the exhibits there
with, a transcript of which oral testimony is filed with and is
a part of the record, and upon the affidavit of R. M. Addington,
Clerk of the Circuit Court of Scott County, Virginia, that the

agreement or contract, dated October 25, 1913, between Clinchfield Timber Corporation and^ Dungannon Lumber Company, In

corporated, was not and is not recorded in said Clerk's Office,
filed herein as a part of the record and upon the deed dated June

7, 1909, from Patrick Hagan and wife to A. K. Morrison, pre
sented and filed herein by Charles F. Hagan, Trustee, and upon

the various exceptions and motions noted in the depositions and
to the oral testimony of said Robert L. Pennington, and upon
the objections of S. W. Coleman, Trustee, and Richmond

[304] Trust Company, to the introduction of said deed of June
7, 1909, from Patrick Hagan and wife to A. K. Morison,
on the grounds that said deed is irrelevent and immaterial to any.
issue in this cause, and that by the deed of the 7th day of No
vember 1913, between Charles F. Hagan, Trustee, and Clinch-

m

field Timber Coiporation it was expressly provided in para
graph Fifth, that said deed was released and all rights thereurlder
conveyed and re-transferred to said Charles F. Hagan Trustee,
and that said Clinchfield Timber Corporation shall and will hold

the properties, rights, and privileges, thereinbefore described in

said deed of the 7th day of November, 1923, under and subject
to its terms and conditions, and none other, and upon the ex
ceptions of Charles F. Hagan, Trustee, to said affidavit of R. M.

Addington, that the same is irrelevant and immaterial to any
issue in this case, and was argued by counsel.

And the court being of opinion that the matter remaining
before it for disposition in said first mentioned cause, and the
issues in said second cause, can be disposed of equitably and to
the best advantage by hearing said causes together, the Court
doth proceed to hear and determine said matter and issues to

gether, to which Charles F. Hagan, Trustee, by Counsel objected
upon the ground that no motion having been made to that ef

fect and the old cause not having been set for this date, Counsel
v/as taken by suprise at the C(^rt's proposing to enter an order
therein, which objections in the opinion of the Court, not being
well taken, the Court doth overrule the same, to which action of

the Court said Charles F. Hagan, Trustee, by Counsel excepted.
And the Court, having heard argument upon and consider
ed the various objections and motions made in said second men
tioned .cause, and hereinabove mentioned, doth sustain the ob
jections of S. W. Coleman, Trustee, and Richmond Trust Com-,
pany to said deed dated the 7th day of June, 1909, from Pat

rick Hagan and wife to A. K. Morison to which Charles F. Hagan,
Trustee, excepted and doth overrule all of the remaining
[305] objections and motions, to which each party making such
objections and motions, by counsel, excepted, and the de
murrer of Charles F. Hagan, Trustee, to the original and sup
plemental bills of Complaint, Richmond Trust Company, are
each hereby overruled.

And it appearing to the Court that the purposes and ob
jects of the first cause above mentioned, and of the second cause
above mentioned were substantially the same, namely, to de
termine the rights of the parties in and to the assets of the de

fendant, Dungannon Lumber Company, Incorporated, to con
serve and dispose of and distribute said assets to the parties
entitled thereto, that before said second mentioned cause was in

stituted, and before this Court, had taken any action pursuant
t'.- the mandate of the Supreme Court of appeals in the first men-
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tioned cause, Charles F. Hagan, Trustee, caused an execution to
be issued from the Clerk's office of this Court, directed to the
sheriff of Scott County, Virginia, upon the judgment confessed

by Dungannon Lumber Company in favor of Charles F. Hagan,
Trustee, and that said sheriff, accompanied by said Charles F.
Hagan, Trustee, went to W. F. C. Blackwell one of the Receivers

in said first mentioned cause, and purported to levy said execu
tion upon funds in the hands of said Receiver as such without

procuring the consent or otherwise consulting this Court, and
demanded of said Receiver that said funds be turned over to

said Sheriff under said execution, and that said sheriff, accom
panied by said Hagan, Trustee, as aforesaid, thereupon took
poseession of $17,500.00 which was then held by said Blackwell
as Receiver of this Court, and before this Court had settled the

accounts of said Receivers and directed them to deliver up said
fund, and that, thereupon, said second mentioned suit was insti
tuted, and the two Receivers in said first mentioned cause were
named Receivers in said second mentioned cause, and that they,
as Receivers in said first mentioned cause, were directed to
turn over, and did turn over to themselves as Receivers in said
second mentioned cause, the assets then- remaining in

[306] their possession, and that thereafter said Charles F.
Hagan, Trustee, pursuant to agreement between the par
ties, deposited to the credit of this Court in said second mention
ed cause, the sum of $6,854.16, being a part of said $17,500.00.
subject to the orders and directions of this court, in said second
mentioned cause, and retained the balance of said sum of $17,500.00, which balance amounted to $10,645.84, pending decision
of this court as to the party or parties entitled thereto, and sub
ject to the order of this; and it further appearing to the Court
that of the funds which came in possession of the Receivers in
said first mentioned cause, and subsequently turned over by them
to themselves as Receivers, in said second mentioned cause,
then was an amount not subject to any of the liens asserted in
either of said causes sufficient to pay the fee of $375.50 due to
C. Q. Counts, the commissioner, who acted in said first men
tioned cause, for service as such, and to pay said Receiver, as

full compensation for their service in both cases, the sum of
$1,660.22, which is about 4 per cent, of the gross funds in their
hands as Receivers in both cases, and it also appearing to the

Court that by said agreement the parties to said second men
tioned came have had and received the benefit of the work and

report of C. Q. Counts, Commissioner, as aforesaid, and the
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benefit of the work, time and attention of said Receivers in said
first mentioned cause as well as in said second mentioned cause,
all of which the Court here finds and so accordingly adjudged and
decrise.

And it appearing to the Court that all of the property which
came into the possession of the Receivers ,in said first mentioned
cause has been turned over to themselves, as Receivers in said
second mentioned cause, with the exception of said sum of $17,-

560.00, taken possession of by said sheriff under said execu
tion which is hereinafter disposed of, and that said receivers in
said first mentioned cause have filed their account as afore

said, the exceptions to which is overruled by this decree, and that
there is nothing further to be done in said cause except to dis
miss the same for lack of jurisdiction pursuant to the mandate
of said Supreme Court of appeals of Virginia, the Court
[307] doth discharge said Receivers as such in said first men
tioned cause, and pursuant to said mandate, doth sustain
the demurrer to said bill of complaint in said first mentioned
cause and doth dismiss the same.

And the court having mutually considered the various
claims and been assisted by the parties hereto in said second men
tioned cause is of opinion and doth decide (1) that the Claim of
Dungannon Hardware Company, for the sum of $318.51 repre
senting the selling price of lumber which belonged to said Dun
gannon Hardware Company, of which said Receivers took pos
session and sold is a valid claim, the Court doth allow said Dun
gannon Hardware Company said sum of $316.51; (2) that said
defendant, Dungannon Lumber Company, Incorporated, was and
is indebted to said Richmond Trust Company in the sum of $4,500.00, with interest therein at the rate of six per centum per
annum from the 5th day of August, 1921, until paid which
amount with interest is secured by deed of trust from Dungan
non Lumber Company, Incorporated, to E. Randolph Williams,
Trustee, dated the 12th day of February 1918, which deed of
trust was recorded in the Circuit Court of Scott County, Vir
ginia, on the 7th day of March 1918, in Deed Book 62, page 489^,
and is a valid lien-upon the property therein described, and is
entitled to the priority hereinafter mentioned; (3) that said Dun
gannon Lumber Company, Incorporated, was and is indebted to
Charles F. Hagan, Trustee, in the sum of $46,669.53, with in
terest thereon from the 1st day of January, 1926, until paid, of
which sum of $46,669.53, $36,120.84, is secured by deed of trust
from Dungannon Lumber Company, Incorporated, to Dunn,
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Trustee, and is also represented by the bonds of the Clinchland

Timber Corporation, secured by the deed of trust of July 1,
1913, from Clinchland Timber Corporation, to Safe Deposit and
Trust Company of Baltimpre, Maryland, Trustee, in which Rob
ert L. Pennington, of Bristol, Virginia, was substitutde as Trus

tee, which amount being also the amount represented by the
judgment confessed by said Dungannon Lumber Company, In
corporated in favor of Charles F. Hagan, Trustee, and
[308] the balance of $10,548.69, is represented by notes se

cured by the deed of trust for Dungannon Lumber Com
pany, Incorporated, to Robert L. Pennington, Trustee; (4) that
said Dungannon Lumber Company, Incorporated, was and is
indebted to the holders of the notes secured by the deed of trust

from said Dungannon Lumber Company, Incorporated, to S. WColeman, Trustee, in amounts as follows; to-wit;
To D. C. Sloan, of Gate City, Virginia, $5,OOQ.OQ w^th in
terest therein from June 20, 1923, until paid, subject to the fol

lowing credits: $1530.00 as of August 23, 1924, $1030,00, as of
November 1, 1924, and $1040.00 as of December 5, 1924 ; to L P.
Kane and H. W. Bowling, jointly of Gate City, Virginia, $50.00,00,
with interest therein from June 20, 1923, subject to tl^^ fol

lowing credits; August 23, 1924, $1530.00, NoYeinbe]|: 1, 1924,
$1030.00 nad December 26, 1924, $1040.00; to W. A. Ruth and

W. S. Cox, jointly of Gate City, Virginia, $5000.00, with interest
thereon from June 10, 1925, until paid, subject to credits by

payments made to W. A. Ruth of $413.98 on September 15,,. 1924,
$311.11 on October 6, 1924, and $335.68 on Noyenaber 1, 1924;
to C. S. Carter, of Bristol, Virginia, the amount due him^ on one
of the original notes, to-wit: $2,500,00, with interest thereon
from July 26, 1924; to J. B. Collier and Marshall Bdcher joint

ly, of Big Stone Gap, Virginia, $4,500.00 of which amount said
Collier owns $3,500.00 and said Belcher $1000,00, with interest

thereon from June 10, 1923 ;to S. W. Coleman, of Gate City, Vir
ginia, $5,000.00, with interest from June 10, 1923, until paid,
subject to a credit of $221.53 as of November 21, 1924 (Printed
record pages 145-6) which amounts, with interest from the
dates aforesaid until paid, are secured by said deed of trust from
Dungannon Lumber Company, Incorporated to said S. W. Coleman/Trustee; (5) and that said Dung-annon Lumber Company,

Incorporated, was indebted to Carnegie Steel Company iii- the
sum of $1,915.00 which was secured by a reservation of title
upon one hundred tons of steel, which amount has been paid out
of the proceeds of sale of the steelunder decree of this Court and
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pursuant to agreement of the parties; and the Court hav-

[309] ing considered the various objections and attacks upon
the validity of the various deeds of trust herein mentioned

upon the grounds hereinafter stated, is of opinion and doth de
cide with respect to said deeds as follows:

(1) That the deed of trust, dated, the 1st day of July 1913,
from Clinchfield Timber Corporation to Safe Deposit and Trust
Company, of Baltimore, Maryland, Trustee, in which Robert L.
Pennington, was made substituted Trustee, is not per se frau
dulent and void, and that there still remains outstanding there

under and unratified bonds upon which there is due to Hagan,
Trustee, as aforesaid, the sum of $36,120.84, wi thinterest from
January 1, 1926, the Court being of opinion the record does not
show payment or novation of said bonds, but the court is of
opinion and doth decide that at the time saiH deed of trust was
given, and at all times prior thereto, the assets of said Clinchfield Timber Corporation consisted of the timber on the bound
ary of land described in said deed of trust, and that said deed of
trust constituted a lien only on said timber and the timber sawed

therefrom, and doth decide that said deed of trust is a lien upon
the timber remaining uncut and upon the timber cut therefrom
which came into the hands of the Receiver.

25. That the deed of trust to E. Randolph Williams, Trustee,
securing the Richmond Trust Company, the validity of which
has not been attached, but only the priority thereof, is as
aforesaid a valid and subsisting lien upon the property therein
described.

3. That the deed of trust from Dungannon Lumber Com
pany, Incorporated, to James B. Dunn, Trustee, date the 1st
day of October 1918, the deed of trust from Dungannon Lumber

Company, Incorporated to Robert L. Pennington, Trustee, dated
the 26th day of December 1921, and the deed of trust from Dun

gannon Lumber Company, Incorporated to S. W. Coleman, Trus

tee, dated the 20th day of June 1923, are not constructively
fraudulent and void per se but that said deeds of trust, as well
as said deed of trust of July 1, 1913, in which Robert L. Pen

nington is substituted Trustee, were operating mort[310] gages, and as such, valid, under the decision of the su
preme Court of appeals of Virginia in the case of Mathews,
et al V. Bond et al, decided on the 18th day of November 1926,
and reported in 135 Southeastern page 689.
And the Court is of opinion and doth decide that the fees
herein allowed, and the costs in said second mentioned suit, and
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the claims of the respective parties asserted herein and secured,
as aforesaid, are entitled to the priorities and be paid out of the
funds as follows:

(1) The sum of $375.50 allowed to C. Q. Counts, Com
missioner, the sum of $1,660.22 allowed to said Receivers for
all their services in both cases, and the Court costs in said sec
ond mentioned cause, which shall be taxes by the Clerk of the
Court, shall be first paid out of the funds in the hands, in pos
session and to come into possession, of said Receivers, and the
total amount of said three items shall be paid out of and charged
against the proceeds realized from the sale of the timber the
gale of the steel, and the sale of the machinery and equipment
in the following proportions, namely: 17-28 thereof shall be paid
out of, and charged against the amount realized from the sale
of lumber, 9-28 thereof shall be paid out of and charged against
the amount realized from the sale of the steel and 2-28 thereof

shall be paid out of and charged against the amount realized
irom the sale of machinery and equipment.
(2) The claim of Dungannon Hardware Company is found
to be a first lien on the proceeds from the sale of the lumber
remaining after the payments provided in paragraph (1) next
above, and shall be so paid out of said fund.
(3) The said Claim of the Richmond Trust Company, and
the deed of trust securing it is a first lien on the steel rail and
the proceeds thereof remaining after payment out of said pro
ceeds of the proportion of the expenses as hereinbefore direct
ed, the Carnegie Steel Company claims having already been paid,
and a first lien upon one Climax Logging Locomotive, which sold

for $57.50, and ten logging cars, which sold for $230.00, but the
proceeds remaining from the sale of steel rail should be
[311] first applied to payment of this claim before any amount
realized from the sale of said logging locomotive and ten

logging cars.are so applied, and if the proceeds from the sale of
said steel rail are sufficient to pay said claims in full, then the
balance of said proceeds of the steel rail and the proceeds from
the sale of said locomotive and ten logging cars is to be paid to

Charles F. Hagan, Trustee, as hereinafter provided.
(4) It appearing to the Court and the Court so finds, that
of the lumber which came in possession of said Receivers 30 per
cent, thereof was cut from timber which tlia Dc^.igannon Lum

ber Company owned on Land belonging to other parties and
not upon the land described in the deed from Charles F. Hagan,
Trustee, to Clinchland Timber Corporation and in the contract
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beween Clinchland Timber Corporation and Dungannon Lumber
Company, that, hterefore, the deed of trust from the Clinch-

field Timber Corporation dated July 1, 1913, in which Robert
L. Pennington is substituted Trustee, was not and is not a lien
on said 30 per cent., the Court doth adjudge and order that the
deed of trust from Dungannon Lumber Company, Incorporated,

to S. W. Coleman, Trustee, was a first lien upon said 30 per cent,
of the timber which came in the hands of the Receivers, and
that, therefore, 30 per cent, of the amount realized from the

sale of all of the timber, after deducting, the expenses and liens
chargeable to the timber, as hereinbefore provided, and the Dun
gannon Hardware Company's claim, should be paid to S. W.
Coleman, Trustee, for the benefit of the holders of the notes se
cured by the deed of trust to him, as shown in the record.

The court is further of the opinion and doth decide that
said deed of trust to said S. W. Coleman, Trustee, is a first lien
upon certain logging cars which sold for $207.00, and that said
amount realized from said cars should be paid to said S. W. Cole
man, Trustee, for the benefit of the holders of the notes secured
by said deed of trust, as aforesaid.

(5) That the deed of trust of July 1, 1913, from Clinchland Timber Corporation, in which Robert L. Pennington is sub
stituted Trustee, securing bonds under which there is

r312] due Charles F. Hagan, Trustee, the sum of $36,120.84,
with interest as aforesaid, which amount is also repre
sented and secured by said judgment and said Dunn deed of
trust ,is a first lien upon the remaining 70 per cent, of the lum
ber, which amount of lumber came from the timber, described

in the deed from Hagan, Trustee, to Clinchland Timber Corpora
tion and that there should be paid to said Charles F. Hiagan,
Trustee, 70 per cent, of the amount remaining from the proceeds
of the sale of said lumber, after deducting the proportion of
the costs and allowances chargeable against said lumber, as
aforesaid, and the allowance to he Dungannon Hardware Com
pany; and the Court is also of the opinion and doth decide that
Charles F. Hagan, Trustee, has a lien under the Dunn and Pen
nington deeds of trust upon the steel rail and said Climax Loco
motive and ten logging cars next followihg the lien of the Rich

mond Trust Company thereon, and that any amount remaining
out of the proceeds of the sale of said steel and Climax Locomo

tive and Logging cars, after payment of the claim of Richmond

Trust Company, should be paid to Charles F. Hagan, Trustee,*
snd the Court also being of the opinion that said Charles F.
i lagan. Trustee, has a lien under and by virtue, of said Dunn
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and Pennington deeds of trust upon the proceeds of the ma
chinery and other equipment, which is a first lien upon said
machinery and other equipment doth find that the amount real
ized from the sale of said machinery and other equipment, re
maining after paying out of said fund the proportion of the
expenses and allowances herein directed to be paid thereupon,
should be paid to said Charles F. Hagan, Trustee; and it ap
pearing to the Court that the sum of $1,962.08 was collected
by said Receivers from accounts due for lumber sold before

the Receivership and that said Receivers paid labor claims incui'red in the manufacture of all of the lumber in the amount of

82,951.18, and the Court being of opinion it is proper and equit
able so to do, doth adjudge and order that said amount of $1,
962.00, realized from the accounts, for said lumber, shall be
treated as part of the proceeds from lumber and the labor

[313] claims of $2,951.18, paid by said Receivers shall be treat
ed as expenses chargeable to the lumber, as well as the
sum of $4,092.39 chargeable to lumber as shown on said Re
ceivers report, and the Receivers shall take account of said items
as here directed in making their disbursements under this de
cree.

(6) And it further appearing to the Court that after com
plying with the foregoing provisions of this decree, then may
remain in the hands of said Receivers a fund derived from mis

cellaneous sources, and that it is proper and equitable that any
such sums so remaining should be paid to Charles F. Hagan,
Trustee, to apply on his claims, it is ordered that any sums so
remaining, after the foregoing provisions of this decree have
been met, shall be paid to said Charles F. Hagan, Trustee.
And it appearing to the Court that it is advisable to transfer
to the Receivers to enable them to comply with this decree, the
sum of $6,854.16 deposited with the Dominion National Bank
of Bristol, Virginia, on certificate of deposit, pursuant to the
decree entered herein on the 24th day of February, 1927, the
Court doth adjudge, order and decree that John W. Chalkley,
who is hereby appointed a special commissioner for the pur

pose, shall endorse said certificate of deposit to the order of C, S.
Carter, one of said Receivers and the said Carter is directed to
collect said certificate and to deposit the proceeds thereof to the
credit of the account of the Receivers in the Dominion National

Bank of Bristol, Virginia.
And the Court doth further adjudged, order and decree that"
said Carter and Blackwell, Receivers, shall proceed forthwith to
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ray the allowir.ccG herein made to said C. Q. Counts, Commis
sion, and said Receivers for their services, and the costs of this
suit, and thereupon, to apply the funds remaining in their hands
and any funds to come into their hands from sales of steel al

ready made or hereafter to be made, to the payment of the claims
of the respective parties, as hereinbefore provided and directed;
provided, however, that in making said distribution said Hagan,
Trustee, shall be charged with the sum of $10,645.84
[314] which is already in his possession as aforesaid, but if in
distributing and applying the funds, it should appear that
said Hagan, Trustee, is not entitled to receivfe that amount,
the Court reserves the right to require a proper refund.
And it appearing to the Court that there is a substantial
amount of standihg timber which the Dungannon Lumber Com
pany owns and which has not been sold, the Court doth appoint
John S. Ashworth, of Bristol, Virginia, as- special commission
er to sell said timber, either publicly or privately, and if pub
licly ,after reasonable advertisement of the time, plan and terms
of the sale, such public or private- sale to be made, however,
subject to the approval of this Court and with right reserved
to the Court to accept or reject any bids; provided, however, that
before acting under this decree as special commissioner said,
Ashworth shall enter into a bond before the Clerk of this Court

with surety approved by said Clerk in the penalty of $10,000.00
payable and conditioned as provided by law.
And said Receivers in said second mentioned cause, are di

rected or report to this Court their actions and the amount of
their disbursements under and pursuant to this decree.
And now, after the cause had been argued and submitted,
and the Court had announced its opinion, as incorporated in
this decree, comes Charles F. Hagan, Trustee, by counsel and
submits a motion (1) that the two causes be not heard or de

creed upon jointly: (2) that the receivership accounts in the
first named cause be settled separately and in that cause, and
that said cause be dismissed at the cost of complainant; (3)
that Charles F. Hagan, Trustee, be declared entitled to recover

his costs and damages against the complainant in that cause
and its sureties, which motion the court doth now overrule.
And Charles F. Hagan, Trustee, having indicted his pur
pose to apply to the Supreme Court of appeals of Virginia for
an appeal from the supersedeas to this decree, the Court, upon
motion of said Charles F. Hagan, Trustee, by counsel
[315] doth suspend the same for the period of sixty days, upon
condition that said Hagan shall within ten days from
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' »ie date hereof enter into a suspending bond before the Clerk of
tnis court, with surety approved by said Clerk, in the penalty of
$500.00, and conditioned as provided by law, and in the event
said Hagan does not give said suspending bond, within ten days,
then the said Receiver shall proceed forthwith with the execu
tion of this decree.

And S. W. Coleman, Trustee, having indicated his purpose

to apply to the Supreme Court of Appeals for an appeal from
and supersedeas to this decree, the Court upon motion of said
S. W. Coleman, Trustee, by counsel, doth suspend the same for

a period of sixty days on condition that said Coleman, Trustee,
shall within ten days frcm the date hereof, enter into a suspend

ing bond before the Clerk of this Court, with surety approved by
said Clerk in the penalty of $500.00, as provided by law, and
in the event said Coleman, Trustee, does not give said sus

pending bond within said ten days, and said Hagan, Trustee,
shall not avail himself within that time of the suspension pro

vided in the preceding paragraph, by the execution of bond as
therein provided, then said Receiver shall proceed forthwith
with the execution of this decree.

State of Virginia,

County of Wise, to-wit:

I, R. R. Roberts, Clerk of the Circuit Court for Wise County,
State of Virginia, do hereby certify that the foregoing i:J

1316] a true transcript of the record in the case of Richmond
-Crust Company, a corporation et als. against Dungannon Lumber
Company, Incorporated et als., as appears from the original rec
ords and files of my said office.

I further cerify that the attorney's for the plaintiff have
had notice of the intention of the defendant to apply to the
i.lerk of this Court for transcript of record in this case for ap!leal.

Given under my hand thii the 26th day of April, 1927.
R. R. ROBERTS, Clerk.
A Copy—Test:
J. M. KELLY,
Clerli
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