IN THE

Supreme Court of Appeals of Virginia
AT RICifMOND .
."

NOR.FOLI( SOUTHERN RAILROAD COMPANY,
Plaintiff in Error,

v.

,V.

E. HlTDGINS, Defendant in Error.

Four cases tried together by agreement.
'l'o the llono·rable Judges of the Suprenze Court of Appeals
of Virg·inia:

Petitioner, Norfolk Southern Railroad Company, hereinafter called defendant, us it was defendant below, respectfully
rein·esents that it is aggrieved by final judgments rendered·
in favor of W. E. Iludgins, hereinafter called plaintiff, as
he was plaintiff helow, by the Circuit Court of Princess Anne
County on the 30th day of September, 1926, as shown by a
trnnseript of the record herewith filed, to which reference is
made.
rrhese four cases, tr.ied together by consent, might just a.s
weB have been in four counts of a single suit. Each suit
claimed damages caused by alleged delay of one day in carrying a carload of Irish potatoes from Princess Anne County,
Va., to New York All four cadoads were shipped at the
Jomme time and moY,ed hy the same train and got on the same.
market in New York, nil being shipped on Thursday, July
9, 1925, and getting on the New York market of Monday,
.July 13, arriYing in New York Sunday, .July 12th. Plaintiff
claimed they should hn,·e arrived on Saturday, July 11th, and
heen marketed that day.
'Phe jury found for the plaintiff and assessed the damages
in the sevoral cases at· $827.00, $837.00, $770.51, and $838.49,
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with interest from July 11, 1925, and the court refused to
set aside the verdicts and entered judgments thereon.
~rhe whole ease depended upon 'vhether the carriers had
negligently delayed the shipments so that instead of arriving on Saturday, the second morning after shipment, they
arrived on Sunday, the third morning after shipment.
The Error Assigned Is: That the Circuit Court erred in
not setting aside each verdict as contrary to the la'v and the
evidence a.nd without evidence to support it, in not entering
judgment for defendant in each case.
The Facts Are: That plaintiff shipped 4 carg of Irish
potatoes on Thursday, July 9th, 1925, at Denny's and Shel. ton, Princess Anne County, Virgini-a, to New York, over
defendant as initial carrier, and defendant issued its through
hill of lading for each car. The cars arrived in New York
early Sunday, July 12th, and were marketed there on Monday, '"T uly 13th. If they had arrived in time to have been
mArketed SA.tnrday, July 11th, the evidence showed they
would have brought more money, and the damages allowed
are supposed to represent the difference between what they
actually brought on Monday's market and what they would
have brought on Saturday's market .
.ARGUMENT.
No instruction was given on behalf of plaintiff dealing with
liability at all, but only an instruction giving the measure of
damages in case of recovery. Indeed no one could scarcely
frame an instruction on behalf of plaintiff dealing with liability.
.
.
On behalf of defendant the court gave two correct instructions as to liability, a.nd if the jury had given the slightest
heed to these instructions verdicts for defendant were inevitable. These two instructions read (R. 182):
'rhe Court instructs the jury that unless they believe from
the evidence that the plaintiff has proved that by the negligence of the carriers the shipments in question were unreasonably delayed and did not make the average time made· by
simHar potato shipments., it is the duty of the jury to find
for the defendant.
The Court instructs the jury that if they believe from the
evidence that the ordinary schedule on potato shipments was
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for third morning delivery after shipment, it is the duty of
the jury to find for the defendant.
The potatoes had to move over the Norfolk Southern Railroad from Denny's and Shelton to Norfolk; over Norfolk &
Portsmouth Belt Line Railroad from Norfolk to Pinners'
Point, where they 'vere delivered to the Pennsylvania Railroad= from Pinners' Point they moved by barge across Chesapeake Bay to Cape Charles; at Cape Charles solid potato
. trains were made up and these potatoes and others moved via
.Philadelphia to Jersey City, where they were again put on
barges and floated across the River to New York.
The defendant claimed that the ordinary schedule and
a1'erage ttn.ovem,ent of Irish potatoes ('vhich are not highly
perishable) from Denny's and Shelton and the vicinity of
Norfolk, is for 3 days' delivery in Ne,v York, so that average
movement would have gotten them to New York on S~tnday,
and the first market would have been Monday. Plaintiff
claimed that the schedule and average movement was for
delivery for the second day market, so they should have
reached Saturday's market
The defendant put in evidence its wndisputed records,
,c:!to·win..Q alltJutatoes shitf1Jed toN ew York fro'ln its whole electric division around N o'rfolk for the whol·e 1925 season, and
all of which had to move through Pinners' Point, and showed
that of 16 cars shipped 14 arrived for third day's market and
only 2 for ~econd day's market. The exhibit showing this is
marked "B" with the record.
The defendant further put in evidence the wndisputed
1·eco1·ds (large bro,vn exhibit) of the Pennsylvania Railroad.
of all cat·s of potatoes originating on its line moving through
Pinners' Point to New York for the whole 1925 season which
distinctly sl1owed that of 163 cars only 14 cars reached New
York the second day's market.
The way that an occasional potato car would happen to
reach the second day's market was frilly explained by the
fact that a fast mixed "highly perishable" train·called "D2''
leaves Cape Charles, and where there happened not to be
enough highly perishable for this train a car or so of potatoes is put in as ''a fill out'' but except in this event, potatoes move in solid potato trains, and not in "D2". And of
said 14 cars that "rere delivered for second day's market
6 were the fi1:st cars shipped of the season when potato carriage was light and they were used as a ''fill out'' in train
"D2", and 3 were the last shipped of the season when the
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potato shipments were again light, so the potatoes could be
put in train "D2".
~he defendant also put on railroad officials who fully explained how the third day '.s delivery was the regular and
average run for potatoes, bnt that every now· and then a car
o(potatoPs would make second day's delivery by being put
in train "D2" as a "fill out" 'vhere there happened to be left
room for a few cars in train "D2".
The defendant had the following ,\ritnesses testify that
third <lay delivery was regular movement on potatoes,. to-wit:

L. l\:L Norman, traffic manager of Unton & Company (R.
69), an immense shipper.
·
Randolph B. Cooke, Division Freight & Passenger Agent
of Pennsylvania Railroad (R.. 72).
·

I. E. Jones (R. 79), traffic manager of Eastern Shore
Produce Exchange.
Joseph .J. Restine (R. 82) Trainmaster of the Pennsylvania at Cape Charles, described how solid potato trains were
used, etc.
·

"\V. D. Joy (R. 95) office manager for Sales Department of
Southern Produce Company, showed how third day delivery
was regular; as did likewise E. H. Hamersly (R. 99), T~affic
1\tianager of Phillips & Company; and M. L. flaycock (R..
101) shipping representative of truek farms in Norfolk, Isle
of Wight and Nansemond Counties.
C. D. Grace,· Supervisor of freight service of the Pennsylvania, explained the situation fully (R. 104), as did H. D.
IIaycock (H. 112) ; and C. L. Reese (H. 115).
Without denying o1· at all attacking the truth of the record
evidence put in by tl1e defendant, which absolutely proved
that flu, avr.,t·a.f!e run was in fa.ct three days, the plaintiff put
on several witnesses who said they understood potatoes .should
be delivered for the second day's market .
.h,or example, the plaintiff himself, although claiming
second day's delivery, admitted thnt he had also shipped two
other cars and both got on third day's market like those in
question (R. 37).
r
r
~.

I.
I

W. L. Whitehurst daimed there should be delivery on
second day, but admitted that the only two cars he shipped
that season were delivered third day.
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"\Ve submit that this does not make a substantial conflict
in the evidence as the definite fixed documentary evidence is
not attacked, or if H can be regarded as a conflict it is governed by the rule that sectio·n 6363 of the Code does not bind
this eourt absolutely as on a demurrer to the evidence.
Vandenbergh & If itch, Inc., v. Bucki-Jl.gha·m Apartment Corp.,.
142 Va. 397.
The law was correctly stated in the instruction above, towit: .
"The Court insh:ucts the jury that unless they ·believe
from the evidence that the plaintiff has proved that by negligence of the carriers the shipments in question were unreasouahly delayed and did not make the average time 'made by
si1nilar potato shipments, it is the duty of the jury to find for
the defendant." (Italics added.)
That this is the law seems obvious, and was. in effect held
in TVillia.ms Bros. v. J.l. & lV. Ry. Co·mpany, decided by the
Circuit Court of the City of Norfolk, and about a year ago
writ of error was refused by this court.
1'his being the law, and the evidence conclusively showing
that the averag·e run "ras 3 days, judgment should be for defendant.
Petitioner prays that writs of error and supeTsedea.s may
he awarded, said judgments and proceedings reviewed aud
reversed, said verdicts set aside, and final judgments rentlered for petitioner, and such other and further relief
granted as may be adapted to the nature of the· case.

NORFOLI( SOUTHEUN RAILROAD CO·MPANY,
.By C. 1!. BAIN, and
.J AS. G. ~fA R~riN, Counsel.
January 20, 1927.
I, ,Jas. G. ~Iarthi, Counsel practicing in the Supreme Court
of A.ppeals of Virginia, certify that in my opinion sufficient
rna tter of error appears in the judgments and proceedings
shown l'Y the record accompanying th~ above petition to mak~
it proper· for tl1e same to he reviewed hy this court.
JAS. G.

~I.A.RTIN.

Received Jany. 21, l927.
\Vrit of error and supersedeas awarded in each of the four
rases. Bond $1,500.00 in each case. Jnn. 21, 1927.
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VIRGINIA:
Pleas l1efore the Circuit Court of the County of Princess
Anne, at the Court-house thereof, on the 19th day of November, 1926.
Be It R-emembered, That heretofore, to-wit: at Rules. held
in the Clerk's Office of the Circuit Court of Princess Anne
County, on third Monday in November, 1925, came the plaintiff, by his attorney, and :filed his declaration's Numbers Two,·
rrhree, Four and Five, against the defendant in the following words and figures, to-wit:
Case #2.
page 2

~

In the Circuit Court for the County of Princess
Anne, Virginia.

W. E. Hudgins complains of Norfolk Southern Railroad
Company, a. Corporation, of a plea of trespass on the case for
this, to-wit:
l. That before and on the 9th day of July, 1925, the said
defendant was and since then has been a common carrier of
goods and chattels for hire, in and by trains of railway cars,
from Shelton Station, Princess Anne County, Virginia, to
the City of New York, N.Y., and being such common carrier
as aforesaid; the said plaintiff, heretofore, to-wit, on the 9th
day of July, 1925, at the special instance and request of the
said defendant, caused to be delivered to the said defendant,
at the said Shelton Station, in the County of Princess Anne,
Virginia, a station used by the said defendant in the way of
its business as a common carrier for the receipt of goods and
chattels to be by it carried and conveyed' as such common
carrier; and the said defendant then and there received from
the said plaintiff certain goods and chattels, to-wit: 200 bbls.
of potatoes of' the said plaintiff, of great value, to wit: of
the value of $1,200.00, to be safely and securely carried and
conveyed hy the said defendant in and by trains of railway
cars from Shelton Station aforesaid, to the City of New York
aforesaid; and there, to-wit, at the last mentioned place,
safely and securely to be delivered for the said plaintiff by

·-
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the said defendant, in good condition, to th~ consignee, for
certain reasonable reward to the said defendant in that bellalf. And, although the said defendant as such common carrier, as aforesaid, then had and received the said goods and
chattels for the purpose aforesaid, yet the said defendant,
not regarding its duty as such carrier, took so little and such
bad and improper care of the said goods and chattels while
they were in its custody; so failed in its duty to safely and
securely carry and convey the said goods and chattels from
Shelton Station aforesaid, to the City of New York, aforesaid, and there to deliver the same in good condipage H ~ tion, to the said consignee ; and so negligently and
carelessly l1ehaved and conducted itself in the
premises, that, by reason of the carelessness, negligence, and
default of the said defendant in the premises as aforesaid,·
and by failure of the said defendant to perform its duty as
aforesaid, which duty it was bound to perform, the said goods
and chattels, being of the value aforesaid, upon their arrival
in the said City of New York and delivery to the consignee,
were found to be badly damaged and injured to the great loss
of the said plaintiff.
2. And for this also, to-wit: that before and on the 9th day
of July: 1925, the said defendant was and since then has been
a common carrier of goods and chattels for hire, in and by
trains of railway cars, from Shelton Station, Princess Anne
County, Virginia, to the City of New York, N. Y., and being
such carrier as aforesaid, the said plaintiff heretofore, towit, on the 9th day of .July, 1925, at the special instance and
request of the said defendant, caused to be delivered to the
said defendant, at the said Shelton Station, Virginia, a station used h:v the said defendant in the way of its business as
a common carrier for the receipt of goods and chattels to be
by it ca.n·ied and conveyed as such common carrier; and the
said defendant then and there received from the said plaintiff divers other goods and chattels, to-wit: goods and chattels of the like number, quality, quantity, description and
value, of the .said plaintiff, as hereinbefore stated in the first
count in this declaration, to be safely and securely carried
and conveyed by the said defendant, in and by trains of railway cars from Shelton Station aforesaid, to the City of New
York aforesaid, within a reasonable time; and there, to-wit:
at the last mentioned place, safely and securely to be delivered for the said plaintiff by the said defendant, in good
condition, to the consignee, for certain reasonable reward
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the said defendant in that behalf. And, although the said de~
fendant, as said carrier as aforesaid, then had and
page 4 ~ received the said goods and chattels for the purpose aforesaid, yet, the said defendant, not reg·arding its duty as such carrier so failed in its duty to safely
carry and convey the said goods and chattels from Sheltpn
Station aforesaid, to the City of New York, aforesaid, within
a reasonable time, and there to deliver the same for the
plaintiff, in good condition to said consignee; that, by reason of such failure to so carry and convey the said goo(~S
and chattels within a_ reasonable time, as aforesaid, which
duty the said defendant was hound to perform, the said goods
and chattels, being of the value aforesaid, upon their arrival
in the said C'ity of New York and delivery to the consignee,
were found to be badly damaged and injured to the great
loss of the said pfaintiff; and further, by reason of such failure on the part of the defendant to .so carry a.nd convey the
said goods and chattels within a reasonable time as aforesaid, ~nd to deliver tlw same to the consignee in good condition, the sa_id plaintiff was depl'ived of the bene-fit of the
market on the day upon whieh they would have arrived if tl1e
said defendant had not failed in its duty as such common
carrier as aforesaid.
·
3. And for this also that, afterwards, to-wit, on the day and
year aforesaid, the said defendant, being such carrier as
aforesaid, at its special instance and request, had the care
~nd custody of certain other goods and chattels of the said
plaintiff, of the like number, quantity, quality, description
and value as those in the first count mentioned, yet the said
defendant, being such common carrier as aforesaid, not regarding its duty in that behalf, did not nor would, whilst_it
so had the care and custody of the last mentioned goods and
ehattels, take due and proper care of the same, but wholly
neglected so to do, ·and took such had and improper care
thereof that said goods and chattels ~vere delivered to said
consignee, in the City of New York, N. Y., badly
.
page 5 ~ damaged, to the great loss of said plaintiff.
To the damage of the said plaintiff of $700.0u
A.nd therefore he brings his suite.

OLD & BROCI{ENBROUGH, p. q.
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. BILL OF PARTICULARS.
200 bbls. of potatoes @ $6.00
Freight
Sorting
Commissions

$109.00
3.00
84.00

Amount received from sales,

196.00
1,004.00
233.49

$ 770.51

Damage
page 6 ~

$1,200.00

Case #3.

In the Circuit Court for the County of Prince~s Anne,
Virginia~.

W. E. Hudgins complains of Norfolk Southern Railroad
Company, a Corporation, of a plea of trespass on the case for
~his, to-wit:
1. That before and on the 9th day 'of July, 1925, the said
defendant was and since then has been a common carrier of
~oods and chattels for hire, in and by trains of railway cars,
from Shelton Station, Princess Anne County, Virginia, to
the City of New York, N. Y., and being such common carrier
as aforesaid, the said plaintiff,. heretofore, to-wit, on the 9th
day of July, 1925, at the ·specia_l instance and request of the
·said defendant, caused to be delivered to the said defendant,
at the said Shelton Station, in the County of Princess Anne,
Virginia, a station used by the said defendant in the way of.
its business as a common carrier for the receipt of goods and
dwttels to be by it cai-ried and conveyed as such common cal'rier: and the said defendant then and there received from
the said plaintiff certain goods and chattels, to-wit, 200 bbls.
of potatoe~ of the said plaintiff of gr~at value, to-wit: of
the value ·of $1;200.00, to ·be: safely and securely carried and
·conveyed by the said defendant in and by trains of railway
cars.from Shelton Station aforesaid, to the City of New.York
·afores~_lid; ~nd there,· to-wit! a.t the last mentioned place,
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safely and securely to be delivered for the said plaintiff by
the said defendant, in good condition, to the consignee, for
certain reasonable reward to the said defendant in that behalf. And, although the said defendant as such carrier, as
aforesaid, then had and received the said goods and chattels
for the purpose aforesaid, yet the said def~ndant, not regarding its duty as such carrier, took so little and such bad
and improper care of the said goods and chattels while they
were in its custody; so failed in its duty to safely and securely
carry and convey the said goods and chattels from Shelton
Station aforesaid, to the City of N e'v York, aforesaid, and
there to deliver the same in good condition, to the
page 7 ~ said consignee; and so negligently and carelessly
behaved and cond:ucted itself in the premises, that,
by reason of the carelessness, negligence, and default of the
said defendant in the premises as aforesaid, and by failure
of the said defendant to perform its duty. as aforesaid, which
duty it was bound to perform, the said goods and chattels,
being of the value aforesaid, upon their arrival in the said
City of New York and delivery to the consignee, were found
to be badly damaged and injured to the great loss ef the said
plaintiff.
2. And for this also, to-wit: that before and on the 9th
day of July, 1925, the said defendant 'vas and since then has
been a common carrier of goods and chattels for hire, in and
by trains of railway cars, from Shelton Station, Princes~
Anne County, Virginia, to the City of New Yo~kf N.Y., and
being such carrier as aforesaid, the said plaintiff heretofore,
to-wit, on the 9th day of July, 1925, at the special instance
and request of the said defendant, caused to be delivered
to the said defendant, at the said Shelton Station, Virginia,
a station used by the said def~ndant in the way of its business as a common carrier for the receipt of goods and chat-:
tels to be by it carried and conveyed as such common carrier;
and the said defendant then and there received from the
said plaintiff divers other goods and chattels, to-wit: goods
and chattels of the like number, quality, quantity, description and value, of the said plaintiff, as hereinbefore stated in
the first count in this declaration, to be safely and securely
carried and conveyed by the said defendant, in and by trains
of railway cars from Shelton Station aforesaid, to the. City
of New York aforesaid, within a reasonable time; and there,
to-wit: at the last mentioned place, safely and securely to
be delivered for the_ said plaintiff by the said defendant, in
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good condition, to the consignee, for certain reasonpage 8 } able reward to the said defendant in that behalf.
And, although the said defendant, as such carrier
as aforesaid, then had and received the said goods and chattels for the purpose aforesaid, yet, the said defendant, not
regarding its duty as such carrier so failed in its duty to
safely carry and convey the said goods and chattels from
Shelton Station aforesaid to the City of Ne'v York aforesaid,
within a reasonable time, and there to deliver the same for
the plaintiff, in good condition to said consignee; that, by ·· ·
t·eason of such failure to so carry and convey the said goods
and chattels 'vithin a reasonable time, as aforesaid, which
duty the said defendant was bound to perform, the said goods
and cha.ttels, being of the value aforesaid, upon their a;-rival
in the said City of New York and delivery to the consignee,
were found to be badly damaged and injured to the great loss
of the said plaintiff; and further, by reason of such failure
()11 the part of the defendant to .so carry and convey the said'
goods and chattels within a reasonable time as aforesaid,
and to deliver the same to the consignee in good' condition,
the said plaintiff w·as deprived of the benefit of the market
on the day upon which they would have arrived if the said
defendant had not failed in its duty as such common carrier
as aforesaid.
3. And for this also that, afterw·ards, to-wit, on the day and
year aforesaid, the said defendant, being such carrier as aforesaid, at its special instance and request, had the care and
custody of certain other goods and chattels of the said plaintiff, of the like number, quantity, quality, description and
value as those in the first count mentioned, yet the said defendant, beinp: such common carrier as aforesaid, not regarding its duty in that behalf, did not nor would, whilst it so
had the care and custody of the last mentioned goods and
chattels, take due and proper care of the same, but wholly
neglected so to do, and took such bad a.nd improper care
thereof that said goods and chattels were delivered
page 9} to said consignee, in the City of New York, N. Y.,
badly damaged, to the great loss of said plaintiff.
To the damage of the said plaintiff of $1,000.00. And therefore he brings his suite.
OLD & BROCKENBROUGH, p. q.
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BILL OF P ARTICULA.RS.
200 bbls of potatoes @ $6.00
Fu~ight

-~toring

Co~~issions

$1,200.0(}

$109.00
3.00
84.00

Amount received from .sales.,
Damages,

196.00
1,004.00
167.00
. $837.00

Case

#4.

In the Circuit Court for the County of Princess Anne,
Virginia. ·

W. :r.J. Hudgins, complains of Norfolk Southern Railroad
Company, a Corporation, of a plea of trespass on the case for
this, to-wit :
1. •r11at before and on the 9th day of July, 1925, the said
defendant was and since then has been a common carrier of
goods and chattels. for hire, in and by trains of railway cars,
from Dennys' Station, ~rincess Anne County, Virginia, to
the City of New York, N.Y.; and being such common carrier
a~ aforesaid, the .said plaintiff heretofore, to-wit, on the 9th
day of July, 1925, a.t the special instance and request of the
said defendant caused to be delivered to the said defendant,
at th~ said Dennys' Station, in the County of Princess Anne,
Virginia, a station used by the said defendant in the way of
its business as a common carrier for the receipt of goods and
chattels to be bv it carried and conveyed as such common
<"arder; and the ~said defendant then and there received from
the said plaintiff certain goods and chattels, to-wit: 200 bbls.
of pota.tqes of the sa.id plaintiff, of great value, to-wit: of
the value .of $1,200.00, to be safely and securely carried and
conveyed hy the said defendant in and by trains of railway
cars from·· Dennys' Station aforesaid, to. tl~e City of New
York aforesaid; and there, to~wit, at the last mentioned plac~;
safely and securely to be delivered for the. said plaintiff by
the! 'said ·defendant, in good condition, to the consignee, ·for
certain reasonable reward to the said defendant in that behalf. And, although the .said defendant as such carrier, as
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aforesaid, then had and received the said goods and chattels
for the purpose aforesaid, yet the said defendant, not regarding its duty as such carrier, took so little a.nd such bad
and i:q1proper care of the said goods and chattels while they
'vere in its custody; so failed in its duty to safely and securely carry and convey the said goods and chattels from
· Dennys' Station aforesaid, to the City of Ne~
page 11 } York; aforesaid, and there to deliver the same in
good condition to the said consignee; and so negligently and carelessly behaved and conducted itself in the
premises, that, by reason of the carelessness, negligence, and
default of the saicl defendant in the premises as aforesaid,
and by failure of the said defendant to perform its duty as
aforesaid, which duty it was bound to perform, the said goods
and ehattels, being of the value aforesaid, upon their arrival
in the said City of New York and delivery to the consiiDlee,
were found to be badly damaged and injured to the grea.t
loss of the said plaintiff;
2. And for this also, to-wit: that before and on the 9th
day of July, 1925, the said defendant was and since then has
heen a common carrier of goods and chattels for hire, in and
l;y trains of railway cars, from Dennys' Sta.tion, Princess
Anne County, Virginia, to the City of Ne,v York, N.Y.; and
being such carrier as aforesaid, the said plaintiff heretofore,
to:-wit, on the 9th day of J·uly, 1925, at the special instance and
request of the said defendant, caused to be delivered to the
snicl defendant, at the said Dennys' Station, Virginia, a
station used b¥ the said defendant in the wa.y of its business
as a com1non carrier for the receipt of goods and chattels to
be by it carried and conveyed as such eommon carrier; and
the s.aid defendant then and there received from the said
plaintiff divers other goods mid chattels, to-wit: goods and
chattels of the like number, quality, quantity, description aild
value, of the said plaintiff, as hereinbefore stated in the first
count in this declaration, to he safely and securely carried
and conveyed by the said defendant, in and by trains of rail-·
way cars from Dennys' Station aforesaid, to the City of New
York aforesaid within a reasonable time;· and tl1ere, to-wit:at the last mentioned place, safely and securely to l1e delivered for the said plaintiff by the said defendant, in good condition, to the consignee, for certain reasonable reward to the
said defendant in tl1at bel1alf. And, although the said de-
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fendant, as such carrier as aforesaid, then had and
page 12 ~ received the said goods and chattels for the pur.
pose aforesaid, yet, the said. defendant, not regarding its duty as such carrier so failed in its duty to safely
carry and convey the said goods and chattels from Dennys'
Station aforesaid to the City of New York aforesaid, within
a reasonallle time, and there to deliver the same for the plaintiff, in good condition to said consignee; that, by reason of
such failure to so carry and convey tl1e said goods and chattel~ within a reasonable time, as aforesaid, which duty the
said defendant was bound to perform, the said goods and
chattels, being of the value aforesaid, upt>n their arrival in
the said City of New York and delivery to the consignee,
'vere found to be badly damaged and injured to the great
loss of the said plaintiff; and further, by reason of such failure on the part of the defendant to so carry and convey the
said goods and chattels within a reasonable time as aforesaid, and to deliver the same to the consignee in good condition, the said plaintiff was deprived of the benefit of the
market on the day upon which they would have arrived if the
said defendant had not failed in its dutv as such common
carrier as aforesaid.
..
3. .And for this also that, afterwards, to-wit, on the day
and year aforesaid, the said defendant, being such carrier
a.s aforesaid, at its special instance and request, had the care
and custody of certain other goods and chattels of the said
plaintiff, of the like number, quantity, quality, description
and value as those in the first count. mentioned, yet the said
defendant, being such common carrier as aforesaid, not regarding its duty in that behalf, did not nor would, whilst it
so had tl1e care and custody of the last mentioned goods and
chattels, take due and proper care of the same, but wholly
neglected so to do, and took such bad and improper care
thereof that said goods and chattels were delivered to said
consignee, in the City of New York, N.Y., badly
page 13 ~ damaged, to the great loss of said plaintiff.
To the damage of the said plaintiff of $1,100.00.
A.1id therefore he brings his suite.

OLD & BROCKENBROlJGH, p. q.

Norfolk Southern R. R. Co. v. W. E. Hudgins.

15

BILL OF PARTICULARS.

200 bbls of potatoes @ $6.00
Freight
Sorting
Commissions

$106.00
2.90
84.00

Amount received from sale

192.-90
1,007.10
168.61

$. 838.49

Damage
page 14}

$1,200.00 .

Case #5.

In the Circuit Court for the County of Princess. Anne,
Virginia.
W. E. Hudgins, complains of Norfolk Southern Railroad
Company, a Corporation, of a plea of trespass on the case
for this, to-wit:
1. That before and on the 9th day of July, 1925, the said
defendant was and since then has been a common carrier of·
goods and chattels for hire, in and by trains of railway cars,
from Shelton Station, Princess Anne County, Virginia, to
the City of New York, N.Y., and being such common carrier
as aforesaid, the .said plaintiff heretofore, to-wit, on the 9th
day of .Tuly, 1925, a.t the special instance and request of the
said defendant, caused to be de1iverec1 to the said defendant,
a.t the said Shelton Station, in the County of Princess Anne,
Virginia, a station used by the said defendant in the way of
its business as a common carrier for the rec-eipt of goods and
chattels to be by it carried and conveyed as such common carrier; and the said defendant then and there received from
the said plaintiff certain goods and chattels, to-wit: 200
bbls. of potatoes of the said plaintiff, of great value, to-wit,
of the value of $1,200.00 to be safely and securely carried
and conveyed by the said defendant in and by trains of railway car.s from Shelton Station aforesaid, to the City of New
York aforesaid; and there, to-wit, at the last mentioned
place, safely and securely to be delivered for the said plaintiff by the said defendant, in good condition, to the consignee, for certain rea.~onable reward to the said defendant
iu that behalf. And, although the said defendant as such car-
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rier, as aforesaid, then had and received the said goods anci
chattels for the purpose aforesaid, yet the said defendant,
not regarding its duty as such carrier, took so little and such
had and improper care of the said goods and chattels while
they were in its custody; so failed in its duty to safely and
securely carry and convey the said goods and chattels from
Shelton Station aforesaid, to the City of New
page 15 ~ York, aforesaid, and there to deliver the same in
·good condition, to the said consignee; and so n~g
ligently and carelessly behaved and conducted itself in the
premises, that, by reason of the carelessness, negligence, and
default of the said defendant in the p1·~mises as aforesaid,
and by failure of the said defendant to perform its duty as
aforesaid, which duty it was hound to perform, the said goods
and chattels, being of the value aforesaid, upon their arrival
in the said City of .New York and delivery to the consignee,
were found to be badly damaged and injured to the great loss
of the said. plaintiff.
2. And -for this also, to-wit: that before and on the 9th
day of ,July, 1925, the said defendant was and since then has
b~eu a common carrier of goods. ·and chattels f0r hire, in and
by trains ·of railway cars, from Shelton Station, Princess
Anne County, Virginia, to the City of N e·w York, N. Y., and
being· such carrier as aforesaid, the said plaintiff heretofore,
to-wit, on the 9th day of July, 1925, at the special instance
and reqne.st of the saiq defendant, caused to he delivered to
the said defendant a.t the said Shelton Station, Virginia, a
station used by the .said defendant in the 'vay of its hnsiiwss fls· n common carrier for the receipt of goods and chattels to be by. it carried and conveyed as such common carrier; and the said defendant then and there received from the
3aid plaintiff divers other goods and chattels, to-,vit: goods
and chattels of the like number, quality, quantity, descrip·tion and value, of the said plaintiff, as hereinbefore stated
in the first count in this declaration, to be safely and securely
carried and conveyed by the said defendant, in and by trains
of railway cars from Shelton Station aforesaid, to the City
of New York aforesaid, within a reasonable time; and there,
to-wit: at the last mentioned place, safely and securely to
be delivered for the said plaintiff by the said defendant, in
good condition, to the consignee, for certain
page 16 ~ reasonable reward to the said defendant in that
lJehalf. And, although the said defendant, as such
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carrier as aforesaid, then had and received the said goods
and chattels for the purpose aforesaid, yet, the said defendant, not regarding its duty as. such carrier so failed in its
duty to safely carry and convey the said goods and chattels
from Shelton Station, aforesaid to the City of New York
aforesaid, within a reasonable time, and there to deliver the
same for the plaintiff, in· good condition to said consignee;
that, by reason of such failure to so carry and convey the
said goods a.nd chattels within a reasonable time, as afore.:
said, which duty the said defendant was bound to perform,
the said goods and chattels, being of the value aforesaid,
upon their arrival in the said City of New York and delivery
to the consignee, were found to be badly damaged and injured to the great loss of the said plaintiff; and further, by
reason of such failure on the part of the defendant to so
carry and convey the said g·oods and chattels within a reasonable time as aforesaid, and to deliver the same to the consignee in good condition, the said plaintiff was deprived of
the benefit of the market on the day upon which they would
have arrived if the said defendant had not failed in its duty
as such common carrier as aforesaid.
3. And for this also that, afterwards, to-wit, on the day and
year aforesaid, the said defenda~1t, being such carrier a.s
aforesaid, at its special instance and request, had the care
and custody of certain other goods and chattels of the said
plaintiff, of the like number, quantity, quality, description and
value as those in the first count mentioned, yet the .said defendant, being such common carrier as aforesaid, not re~arding its duty in that hehalf, did not nor would, whilst it
so had the care and custody of the last mentioned goods and
chattels, take due and proper care of the same,
page 17 ~ but wholly neglected so to do, and took such bad
and -improer care thereof that said goods and
chattels were delivered to said consi6Yilee, in the City of Ne'v
York, N. Y., badly damag·ed, to the great loss of said plaintiff.
To the damage of the said plaintiff of $1,200.00. .And
therefore he brings his su.-ite.
·

OLD & BROCKENBROUGH, p. q.
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BILL OE, P ARTICULAR.S.

200 bhls. of potatoes @ $6.00
V,reig·ht
$109.00
Storing
3.00
Commissions
84.00
Amount received from sales,

$1,200.00
196.00
1,004.00
167.00

$ 827.00
page 17a
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And afterwards, to-wit: on the 7th day of December, 1925.
Case No.2.

This day came the parties, by their attorneys, and the defendant, by leave of Court pleaded not guilty to which the
plaintiff replied generally and issue being joined the office
judgment herein is set aside, and this case is continued.
Case No. 3.
This day came the parties, by their attorneys, and the defendant by leave of Court pleaded not guilty to which the
plaintiff replied generally and issue being joined the office
judgment herein is set aside, and this case is continued.
Case No.4.
This day came the parties, by their attorneys, and the defendant by leave of Court pleaded not guilty to which the
plaintiff replied generally and isue being joined the office
judgment herein is set aside, and this case is continued.
Case No. 5.
This day came the parties, by their attorneys, and the defendant by leave of Court pleaded not guilty to 'vhich the
plaintiff replied generally and issue being joined the office
judgment herein is set aside and this case is continued.
page 18

~

And afterwards, to-wit: on the 7th day of June,
1926.
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Case No.2.
On motion of the plaintiff, he is allowed to increase his
claim for damages herein from seven hundred dollars
($700.00) to nine hundred dollars ($900.00) and it is ordered
that the defendant file a statement of the gownds of its defense herein within five (5) days from this day.
Case No. 3.
On motion of the plaintiff, it is ordered that the defendant
file a. statement of the grounds of its defense herein within
five (5) days from this day.
Case No. 4.
On motion of the plaintiff, it is ordered that the defendant file a statement of the grounds of its defense herein within
five (5) da-ys from this day.

...

Case No.5 .

On motion of the plaintiff, it is ordered that the defendant.
file a statement of the grounds of its defense herein within
five (5) days from this day.
page 19

~

And afterwards, to-wit: on the 30th day of
September, 1926.
Ca.se #2.

This day came again the parties, by their att.orneys, thereupon came a panel of nine persons, duly qualified in all respects to serve as jurors, from which panel the plaintiff and
defendant each struck one and the remaining seven constituted the jury for the trial of the case, to-wit: B. Ernest
Davis, L. 0. Vaughan, George W. Robbins, W. F. Davis, 0.
A. Batten. F. 0. Baum and James Whitehurst, who being
selected, tried and sworn the truth to speak upon the issue
joined and having heard the evidence and arguments of counsel, retired to their room to consider of their verdict, .and
after some time returned into Court with a verdict as follows, to-wit: "We, the Jury, find for the plaintiff and fix
the damages at $770.51 with interest from July 11, 1925 ; ''
Whereupon the defendant, by counsel, moved the Court tof
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set aside the said verdict, and grant it a new trial, on the
grounds that said verdict is contrary to the law and evidence, and for errors at. law in the trial of the case, and misdirection of the jury, which motion the Court overruled;
Therefore, it is considered that the plaintiff recover of the
defendant the said sum of Seven hundred seventy dollars,
and fifty-one cents· ($770.51), with legal interest thereon
from the 11th day of July, 1925, until payment, and his costs
herein expended. U pou a claim . against which the homestead cannot be demanded. To which action the Court in
overruling the defendant's motion above mentioned and entering judgment upon s.aid verdict, the defendant, by counsel,
excepj:ed; and sig11ifying its intention to present a petition
for a. writ of error and supersedeas to the foregoing judgment, execution thereof is suspended for ninety ('90) days
from tl1is date, when the defendant or some one for it, shall
give a proper .suspending bond with ·security to be approved
hy the Clerk of this Court, in the penalty of One thousand
dollars ($1,000.00) and conditioned and payable according
·
to law.
page 20 ~

And .afterwards, to-wit: ~e 30th day of September, 1926.
Case #3.

This day came again the parties, by their attorneys, and
thereupon came a panel of nine persons, duly qualified in all
respects to serve as jurors, from which panel the plaintiff and
the defendant each struck one, and the remaining seven constituted the jury for the trial of the case, to-wit: B. Ernest
Davis, L. 0. Vaughan, George W. Robbins, \V. F. Davis, 0.
A. Batten, F. 0. Baum and James Whitehurst, 'vho being
selected, tried and sworn the truth to speak upon the issue
joined and having· heard the evidence and arguments of counsel, retired to their room to consider of their verdict, and
after some time returned into Court with a verdict as follows, to-wit: "We, the Jury, find for the plaintiff and fix
the damages at $837.00 with interest from July 11, 1925;"
Whereupon the defendant, by counsel, moved the Court to
set aside .the said verdict and grant it a. new trial on the
grounds that said verdict is contrary to the law and evidence,
and for errors of law in the trial of the case, and misdirection
.of the jury, which motion the Court overruled: Therefore,
it is considered that the plaintiff recover of the defendant
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said sum of Eight hundred thirty--seven ($837.00) dollars,
with legal interest thereon from the 11th day of July,-1925;
until payment, and his costs herein expeuded. Upon a claim
against which the homestead cannot be demanded. To whieh
action of the Court in overruling the def·endant 's motion
above mentioned and entering judgment upon said verdict,
the defendant, by counsel, excepted; and signifying its .intention to present a petitioil for a writ of error and supersedeas
to the foregoing judgment, execution "thereof is sUspended
for ninety (90) days from this date, 'when the defe.11dant, or
some one for it shall give a proper suspending bond, with
security to be approved by the Clerk of this Court, in the
penalty of One thousand dollars ($1,000.00) and conditioned
and_ payable according ~o law.
page -21
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And after,vards, to-wit, on the 3oth day of Sep
-tember, 1926.
Case #4.

This day came again the parties, by their attorneys, and
thereupon came a panel of nine persons, duly qualified in
all respects to serve as jurors, from 'vhich panel the plaintiff and defendant each struck one, and the remaining seven
constituted the jury for the trial -of the case, to-wit: B. Ernest Davis, D. 0. Vaughan, George W. Robbins, W. F. Davis,
0. A. Batten, P. 0. Baum and James Whitehurst, who being
selected, tried· and sworn the truth to speak upon the issue
joined and having heard the evidence and arguments of coun$el, retired to their room to consider of their verdict and
after some time returned into Court with a verdict as follows~
to-wit: ""'\Ve, the jury, find for the plaintiff and fix the damage~ at $888.49, with interest from July 11, 1925," Whereupon, the defendant, by counsel, moved the Court to set aside
the said verdict and grant it a ne'v trial, on the grounds
that said verdict is contrary to the la.w and evidence, and for
- errors of law in the trial of the case, and misdirection of the
jury, which motioi1 the Court overruled; Therefore, it is considered that the plaintiff recover of the defendant, said sum
of Eight hundred thirty-eight dollars and forty-nine cents
($838.49), 'vit.h legal interest thereon from the 11th day o~
,July, 1925, until payment, a:dd his costs herein expended.
Upon a claim against ·which the homestead cannot be demanded. To which action of the Court in overruling the d~. fendant 's motion· above mentioned and entering judgment
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upon said verdict the defendant, by counsel, excepted; and
signifying its intention to present a petition for a writ of error and supersedeas to the foregoing judgment, execution
thereof is suspended for ninety (90) days from this date,
when the defendant, or some one for it, shall give a proper
suspending bond, with security to be approved by the Clerk
of this Court in the penalty of One thousand dollars ($1,000.09), and conditioned and payable according to law.
page 22 ~

And after,vards, to-wit: on the 30th day of September, 1926.
Case #5.

This day came again the parties, by their attorneys, and
thereupon came a panel of nine persons duly qualified in all
respects to serve as jurors, from which panel the plaintiff
and defendant each struck one, and the remaining seven constituted the jury for the trial of the case, to-wit: B. Ernest
Davis, D. 0. Vaughan, George W. Robbins, W. F. Davis, 0.
A. Batten, F. 0. Baum a.nd James 1Vbitehurst, who being
selected, tried and sworn the truth to speak upon the issue
joined and having heard the evidence and arguments of counsel retired to their room to ·consider of their verdict and after
some time returned into Court with a verdict as follo,vs, towit: "We, the jury, find for the plaintiff and fix the damag-es a.t $827.00 with interest from July 11, 1925,'-' Whereupon, the defendant, by Counsel, moved the Court to set aside
the said verdict and grant it a ne'v trial, on the grounds that
. said verdict is contrary to the law and evidence, and for errors of law in the trial of the case, and misdirection of the
jury, which motion the Court overruled; Therefore, it is considered that the plaintiff recover of the defendant, said sum
of }Jight hundred twenty-seven ($827.00) dollars, with legal
interest thereon, from the 11th day of July, 1925, until pay.ment, a.nd his costs herein expended. Upon a claim against
·which the homestead cannot be demanded. To which actionof the Court in overruling the defendant's motion above
mentioned and entering judgment upon said verdict, the defendant, by counsel, excepted and signifying its intention to
present a petition for a writ of error and supersedeas to the
foregoing judgment, execution thereof is suspended for ninety '
( 90) days from this date when the defendant or some one
for it, shall give a proper suspending bond, with security to
be- approved by the Clerk of this Court, in the penalty of .
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One thousand dollars ($1,000.00), and conditioned and payable according to law.
page 23 }-

And on this day, to-wit: on the 19th day of
November, 1926.

In these 4 cases tried together, this day came the defendant and presented its bill of exceptions numbered 1 and 2,
which were duly signed, sealed and made part of the record
in these cases, it properly appearing in writing that due
notice had been given the plaintiff of the time and place of
presenting these bills of exceptions.
page 24 }- Virginia : In the Circuit Court of Princess Anne
County.

,V. E. Hudgins
v.

l

I

Norfolk Southern Railroad Company.
4 cases tried together by consent.
BILL OF EXCEPTIONS NO.. 1.
Be it remembered that these 4 cases in which the same
plaintiff and the same defendant are the parties, involving
similar questions, all 4 were tried together by mutual consent,
and this bill of exceptions applies to all of them, and the following is the evidence and all the evidence which was introduced on the trial of these 4 cases together.
page 25 }-

Note: Witnesses are excluded.

W. E. HUDGINS,
the plaintiff, being :first duly sworn, testified as follows:
Examined by Mr. Old:
Q. Give your name, age, residence and occupation!
A. W. E. Hudgins.
Q. Where do you reside 7
A. Norfolk.
Q. What is your occupation t
A. Farmer, truck farmer.
Q. How long have you been truck farming, Mr. Hudgins t
A. Ever since 1910.
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Q. What kind of truck do you raise and ship from your
farms?
A. All kinds, ~Ir. Old, kale, spinach, cabbage, Irish potatoes, beans and everything that grows.
Q. I hand you four bills of lading dated July 9, 1925,
whereby you shipped four carloads of patatoes containing
two :Q.undred barrels each, three from Shelton Station, Virginia, and one from Denny's, Virginia, three of said shipments being to B. Abel & Company, New York, and
page 26 ~. the other to P. Martori, New York, in ear numbers
20463, 4800, 20648, 21263. Please examine these
bills of lading and tell the jury whether these cars were
shipped by you as shown ther~on ¥
A .. Yes, sir, I shipped these cars..
{~. In what county are the stations of Den~1y 's and Shelton
located 1
A. P~·incess Anne County.
Q. "\Vhere is your farm located ol
A. These particular shipments· come.·off the· farm in Princess Anne Conn ty.
Q. Are or are they not your regular ·shippii1g stations from
that farm 1
A. Yes, .sir.

Note: The bills of lading are marked "Exhibit 1 ", "Exhibit 2", "Exhibit 3", and "Exhibit 4".
·Mr. Old: 1\{r. Martin, here is the notice to the railroad company which I want to put in evidence, together with the answers.
Mr. Martin: All right.
Note: Notice to the defendant and four post card answers are marked "Exhibit 5", "Exhibit 6", "Exhibit. 7",
"Exhibit 8", and "Exhibit 9".
page 27

~

By

~fr.

Old :

Q. Did you see those potatoes, Mr. Hudgins, befm~e

they were placed in barrels Y
.l\. Yes, every car of them. I examined them.
Q. In what kind of barrels were the potatoes Y
A. In slatted barrels and stave barels.
. Q~ Was that th~ regular kind of barrels for shipment of
potatoes? .
A. Yes, sir.
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Q. Where were the ·barrels placed in the cars?
A. Where were they placed in the cars 1
Q. Yes.
A. They 'vere loaded in cars like they should have been
loaded, Mr. Old.
Q. In that place?
A. Yes, sir.
.
Q. Were they loaded in the usual way potatoes .should be
·
loaded in cars?
A. Yes, sir. I have loaded many a. hundred cars myself.
and other people together.
· Q. 'Vhat time of day was it they were loaded?
A.. ~Phey were loaded in the morning and shipped out in
the afternoon.
Q. Do you know what time the train took the cars up?
A. The train pulls them from Shelton, supposed
page 28 ~ to pull them from Shelton, at twelve thirty, but
sometimes it is as late a.s two o'clock.
Q. Were they ready to be pulled by that regular train that
came through on that dateY
A. Yes, sir.
Q. What was the condition of those potatoes when placed
in the barrels?
A. In good condition.
Q. In good condition f
A. Yes.
Mr. Old: I want to put in evidence, may it please the Court,
certified copy of an order· from the Weather Bureau dated
July 9, 1925, which is certified by J\IIr. Burns, showing the
condition of the 'veather on that date.
Note: The paper is marked "Exhibit 10".
'rhe vVitness: It wa.s a

particul~rly

hot time.

Bv ~Ir. Old:
~Q. You remember the date of the shipment. Was tl1e
weather hot at that time~
A. Yes, sir, very hot.
Q. \:Vould the heat have any effect upon potatoes when
·placed in cars Y
. A. I don't see why it would not, Mr. Old, if they are placed
in there and stay in there too long.
page. 29 ~ Q. These cars were shipped by you on July 9th 1
A. Yes on a Thursda~.
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Q. 'Vhen from your customary dealings with the Norfolk
Southern Railroad Company should these potatoes have been
delivered to consignees in New York~
:Nir. Martin: We object. It is a question of ordinary sched·ule, and we have ample -authority here for it.
The Court : What was the question¥
Note : The question is read.
By Mr. Old:
Q. Before you answer that question I want to ask another
question. In your experience in shipping truck, or during
your experience as a trucker, have you, or not, made many
shipments from Denny's Station and Shelton Station to New
York City?
A. Yes, sir, car after car.
Q. Now, answer the question.
Mr. Martin: The only question in this case with refer·ence
to schedule is the ordinary running time on potatoes, and 've
have plenty of law here to show that if a shipment makes
the ordinary scheduled time it is a perfect defense, and I am
ready with that law if your Honor wants it. The
page 30 ~ Supreme Court of Virginia. has passed on it by
refusing a writ of error, about six months ago, in
a Norfolk & Western case.
Mr. Old: I don't a.gree with Mr. Martin that they passed
on this question in the Norfolk & Western case. After examilling these cases, I don't think it bears his point out. This
matter can be taken care of in the instructions.
The Court : I don't think the evidence ought to go to the
jury at this time.
Mr. Martin: I think perhaps it would be shorter to have
your !-Ionor's mind made up at this time.
Bv 1Yir. Old:
.
·Q. Mr. Hudgins, have agents of the Norfolk Southern Railroad Company ever told you when these shipments should
arrive in New York?
A. Yes, sir, they certainly have.
Q. What information did you receive from the Norfolk
Southern Railroad Company as to when a shipment should
arrive in New York if shipment was made on a certain date
from Denny's station or Shelton Station in Princess Anne
County?

Norfolk Southern R. R. Co. v. W. E. H:udgins.
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lYlr. Martin: We object. It is printed on the bill
of lading that they don't agree to reach any
market at any time, but only agree to carry them with r~aso:u
able dispatch. That is printed on the back of the bill of lading.
~Ir. Old: The defendant is trying to prove a schedule, and
if these truckers can prove another schedule, they have a
right to do so. I don't care what the defendant can prove.
I have a right to prove they have. been through this County
and told the truckers what the schedule is. I think, after I
prove what I can prove by these witnesses, 'vhat they know
and what these people have told them, that they can't prove
any other schedule.
Mr. Martin: If they had told them they would get them
there for a certain market, it would be a violation of' their
rights, to give a man preference. The bill of lading governs.
The Court: Well, let us have the law then.
Mr. Old: Do you want the jury to retire¥
The Court : No, I hardly think so.
Note : The last question is read as follows :
"What information did you receive from the Norfolk
Southern Railroad Company as to when a shipment should
arrive in Ne,v York if shipme:pt-was made on a
page 32 } certain date from Denny's Station or Shelton Station in Princess Anne County."
1\{r. Martin: We object.
Note: The jury retire.
~Ir. :htlartin: The position we take is that if a shipment
makes the ordinary schedule of the railroad company that it
is a sufficient and absolute defense, and it would not be left
with the jury to say whetl1er it is "Tith reasonable dispatch,
or not. That was decided in the case of Williams Brothers
against the Norfolk & Western by Judge Hanckel who originally had left it to the jury as to whether or not it was reasonable dispatch on the shipment in question, and had refused
Mr. Hughes' idea that an ordinary schedule 'vas an absolute
defense and the jury could not say whether it was.
The Court: Have we had any case.s on that Y
Mr. Martin: I don't think I have had any other cases. This
particular question has never been before your llonor, as far
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. as I know, as to whether a jury could say 'vhether a schedule
· is too slow. They have never claimed before in
page 33 } this County that their pota.toes had to reach se~nd
day's market. This is the first suit since I have
been with the Norfolk Southern for delay on reaching the
second day's market. There is a different running time on
pot a toes than iced articles, such as spinach, kale, etc. There
has never been a case in Norfolk on potatoes except one
brought by Mr. ].,red Abbott about six months ago in which
. there was a verdict for the defendant, and two brought by
Mr. Old for Mr. Whitehurst in Norfolk County which were
tried about two months ago in Judge Coleman's Court and
are now standing on a motion for a new trial. The law is that
when an ordinary schedule run is made it is absolute. Judge
IIanckel set the verdict in the Norfolk & 'Vestern case aside
because he had erroneously left it to the jury, and he entered
the final judgment for the defendant. A petition was filed
for u writ of error and the Supreme Court of Appeals refused it thereby affirming ,Judge Ifanckel.
The Court: I overrule the objection.
!\Ir. l\{artin: :May it be understood that I except
page 34 ~ along this whole line "rithout interrupting?
1\Jir. Old: Yes.
Note : The jury return.
Note : The last question is read.
~Ir. ~fartin: 'Ve make a further objection as to what he
received from the ·Norfolk Southern as immaterial and irrelevant because there is a written contract on that .
. The. Court: I overrule the objection.
Mr. Martin: I save the point along this whole line.

A. If you ship a car of potatoes on 1\Ionday over the Norfolk Southern they put it in on Wednesday, second day's
market. Those were shipped on Thursday and they 'vere due
there on Saturday mon1ing. That has been customary for
years and years with the Norfolk Southern. These people
. have been to me and told me they guaranteed the Old Dominion Schedule, and we took it as their schedule. It is Imown
as their schedule all over the country, and the same thing
with the N. Y. P. & N. If you carry your stuff to town on
1vfonday and ship it by theN. Y. P. & N. they are .supposed to
put it there on Wednesday morning if they are not late.
·
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page 35 ~ By 1Yir. Old :
Q. These shipments were delivered to the Norfolk Southern on a Thursday~
A. Yes, sir, I delivered them to the Norfolk Southern on
Thursday.
By the Court:
Q. What time of day?
A. The cars were loaded at twelve o'clock, at the regular
schedule time.
Q. Was that in time to get the regular train?
A. Yes, in time to get the regular train from Shelton Siding, and they should have gone to New York on Saturday
morning, and I didn't expect them to go there any other day
except on Saturday.
By Mr. Old:
Q. Those potatoes were owned by you, were they not?
A. Yes, .sir.
Q. And shipped to these parties as your commission mercllants 1
A. Yes, sir.
Q. I hand you four account of sales which were introduced
in these depositions and proved by the commission merchants,
proving the amount of money received by you in each shipment?
A. Ye.s.

page 36 ~

~fr. ~fartin: That is just wasting time. They
are proved in the depositions.
Mr. Old: I "Taut to know whether he received the money.

By

~Ir.

Old:

·Q. In the case of car 20643 you received that checl\: 1

A. Yes, sir.
Q. That is the check you received for that shipment?
A. Yes, sir.
Q. And on car No. 4800 you received $167.00; is that correct~

A .. Yes, Bir.
Q. And on car

No~ 21263 you received $233.49; is that a
fact?
A. Yes, .sir.
Q. On Car No. 20643 you received $167.00; is that correct?
A. Yes.

JO
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Q. Did you have anything to do 'vith these cars after they
were delivered to the Norfolk Southern Railroad Company~
A. Not a thing in the world.

CROSS EXAiYIINATION.

By Mr. niartin :
Q. Without 'vaiving objections: Mr. liudgins, we are interested in this case in potatoes only. I have before me a list
of six carloads of potatoes you shipped by the
page 37 ~ Norfolk Southern la.st July, and that is correct,
isn't it, these four cars and two others, you shipping on the lOth of July to P. ~Iartori a carload Y
A. Yes, sir.
Q. That car reached third morning's market, didn't it?
Rave you the papers on that~ You have your original shipping order and the account from Ne'v York showing delivery 1
A. On the 9th ~
Q. No, this was shipped on the lOtb.
A. That was on Friday.
Q. The lOth was on Fridayf
A. Yes. That should have been received on Sunday but
it could not be sold until Monday morning. We often ship
cars that way, but that is not the regular shipping day, Mr.
·
Martin.
Q. Here is one shipped on Saturday, the 11th, to H. G.
1\Iiles that reached there on the third .morning's market.
Have you got your papers from the other end showing sale
of that? You did ship, did you not, from Shelton, on July 11,
1925, W. I~. Hudgins, to II. G. Miles one carload of potatoes?
A. l\lr. J\tiartin, I could not say whether I did, or didn't
right now off hand without some record of it.
Q. "\Vell, I 'vill show you your handwriting.
page 38 ~ A. I haven't got the record with me, no. sir.
1\{r. Old: May it please the Court, I object to that question
because of the fact that if they did take one car and put it
there on the third morning it doesn't mean that they should
not have carried these particular cars there by the second
morning.
The Court: Objection overruled.
Mr.- Old: I except.

By 1\fr. l\Iartin:
Q. This is your signature, is it not Y
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A. Yes, sir. Now, 1Ir. 1\{artin, you are picking the black
side of it. Don't you have a car leaving there on the 13th 7
1\fr. Old: Read the 13th, 14th and 15th2 Mr. Martin.

The Witness : Read the 13th.

By Mr. 1\Iartin:
Q. On the 13th there was not any from you but there was
one from Sullivan.
A. I sold it to Sullivan.
By -Mr. Old:
Q. That was the second day Y
A. Yes, sir. ·
page 39 } By 1\:f:r. l\Iartin :
Q. "\Ve have all seven of them hereA. You are trying to sho·w the Court that all of my potatoes arrived on the third day but they didn't because there is
a car that arrived on the second morning, and that is the day
it was due there. I have never l1eard tell of or had any dealings ·with the Norfolk Southern about no other dates.
Q. Yon did ship one on the 11th¥
A. 'Yes, sir.
Q. And you haven't your papers from the other end, have
von?
~ A. No, I haven't got them with me.
Q. You said someone from the Norfolk Southern told you
about potatoes arriving on the second morning's market?
A.. Yes.
Q. Who was that?
A. Mr. Martin, I would not say they told me about potatoes.
'rhey told me this to get the business, to get the busine~s for
them, that they would guarantee the Old Dominion delivery.
Q. Who told you that?
·
A.. I think it was a Nir. Brown, if I am not mistaken.
Q. Who is Mr. Brown?
·
A. Isn't he the· Norfolk Southern agent who goes around
and solicits everyone Y
page 40 } Q. I don't kno,v. I am trying to find out.
A. I think that is his business.
Q. Do you know where he lives Y
A. No, sir.
Q. When did he see you Y
A. You have asked me a question now. I could not think
to tell you what day or hour.
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Q. When, what year 7
. A. No, sir.
Q. You don't know t

A. No, sir.
Q. But at sometime he saw you?
A. I do know this, from that time until this time the schedule has never been changed and if it has been I have never
been notified.
Q. You ship tomatoes and spinach¥
A. Yes, sir.
Q. And they are iced 1
A. Yes.
Q. You ship kale and cabbage, toot
A. Yes.
Q. They are highly perishable?
A. I don't consider them ·any more perishable than Irisli
potatoes in hot weather. ·
·
Q. You don't?
page 41 } A. No, sir, no more than green potatoes.
Q. Yon don't think spinach is ·any more perishable than green potatoes?
A. No.
Q. You .ice spinach?
A. Yes, sir.
Q. You never ice potatoes 7
A. No, if you did I guess you would ruin them.
Q. These are the ordinary white Irish potatoes Y
A. Yes.
Q. You ship potatoes to Boston and Chicago, do you not Y
A. I don't remember shipping a car of potatoes to Chicago.
Q. You ship to Boston?
A. Yes, very regularly.
Q. And Boston takes a.t least a day longer than New York 1
A. One day._ It gets third day to Boston.
· Q. 'l'hey get there in good condition?
A. Third day to Boston.
Q. So there is no reason why they should not get to New
York in good condition in three days Y
A. I could not answer that question. I don't see why they
should not. but they didn't.

RE-DIRECT EXAMINATION.
page 42 } By Mr. Old:
Q. You have stated that they guaranteed the
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same schedule of the Old Dominion Steamship Company?
A. Yes.
Q. What is that delivery?
A. Second day delivery.
:A-Ir. Martin: Any sort of guarantee, if there was· one, by
some man named Brown would be inadmissible. In the first
place it would be a preference to guarantee delivery when
you can only use ordinary care for all shipments, and furthermore the authority of Brown has never been sliown and we
submit that ought to be stricken out.
.
The Court: As to the authority of Brown, the objection is
sustained, but as to the other I overrule the objection.
Mr. lVIartin: Will you tell the jury to disregard what he
says about Brown?
The Court: Yes. You have to show he is agent and you
haven't done so. You haven't shown who the man was or
what connection he had with the defendant.
1\tfr. Old: I except to that.
..
By Mr. Old:
Q. What was the regular scheduled time in July
on the Old Dominion Steamship Company, can you
testify1
·
A. Yes, sir.

page 43

~

Mr. Martin: That is irrelevant, may it please the Court.
The Court: I overrule the objection.
.
}fr. Martin: The. Br~nvn matter goes out and this is certainly irrelevant.
The Court: I think he has covered the point anyway. I
sustain the objection.
~{r.. Old: I except to that, may it please the Court.
By Mr. Old:
Q. 1\'Ir. Martin has shown you a list of cars shipped by you,
in which there 'vas a car shipped by C. H. Sullivan?
A. Yes, sir.
Q. Shipped the 13th day of July, Car No. 20727 to Knapp
Brothers Company, Ne,v York. Did you sell that car to Sullivan?
A. Yes.
Q. You .sold it in Norfolk to him~
A.. At the siding.
Q. In Princess Anne County?
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A. Yes, sold it at Shelton's Siding. I could not get my
own put in on time and I sold them.
Q. Did you ever ship from Thalia T
page 44 ~ A. No, sir, I don't, but my brothers ship from
there.
Q. And this Sullivan car you are sure is your car 7
A. Yes, from Shelton's Siding on the 13th.
Q. Here is another car on the 14th from Shelton's Siding.
That is from C. H. Sullivan?
A. Yes, sir, Sullivan.
Mr. Martin: We ask that you put all of that in evidence if
you are going to put in one or two cars.
The Witness: I don't remember the car number, but it was
on the 13th I sold a car at Shelton's Siding for $3.50 a barrel and that car went through and sold on the second day,
the second morning, and that is one car of my potatoes that
did go in there on time.
.
By

~Ir.

Martin:

Q. Without waiving objections: So of the six cars you

shipped in your own name in July, all six of those cars didn't
make better than third day's market, but the one car that
you sold to }fr. Sullivan reached the second day's market?
A. Yes, sir.
page 45

~

W. L. WHITEHURST, .
sworn on behalf of the plaintiff, testified as fol-

lows:
Examined by Mr. Old:
Q. Your name is W. L. Whitehurst, IS it notf
A. Yes, sir.
Q. Where do you live, Mr. Whitehurst Y
A. Norfolk City.
Q. What business are you in ~
A. Farming, trucking'.
Q. How long have you been in the trucking business Y
A. This makes the forty-eighth year.
Q. During that time what kipd of truck have you raised
and shipped from your farms f
A. J\IIost every kind, kale, spinach, potatoes and cabbage.
Q. Where are your farms located?
.
A. Princess Anne County and Norfolk County.
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By the Court :
Q. What are your shipping points?
A. What?
By Mr. Old:
Q. What are your shipping points in Princess Anne
County?
A. Diamond Springs.
Q. Is that point on the same line of the Norfolk Southern that Shelton and Denny's are on 7
A. The same line.
Q. How far is this from Shelton and Denny's Y
p~ge 46 ~
A. How far is it from where?
Q. From Shelton and Denny's?
A. I supposeThe Court: About midway between the two.
A. (Continuing.) A couple of miles, I guess, abo tit midway between the two. I don't know the exact distance.

By Mr. Old:
Q. During the period of your trucking operations have you,
or not, made many shipments of truck to New York from
Diamond Springs Station Y
/
A. One hundred fifty or two hundred cars a year.
Q. Are you in position to judge from your shipments and
·customary dealings 'vith the Norfolk Southern Railroad Company when a shipment should arrive in New York if you know
the time of shipment from Diamond Springs 1
A. Second day. If shipped on ~fonday we look for it to be
delivered and sold in New York on W ed:q.esday.
·
Q. It has been put in evidence that on July 9th W. E.
Hudgins shipped to certain commission merchants in New
York certain potatoes, July 9th came on a Thursday. When
should those shipments have been delivered to consignee in
New York?
.A. When were they shipped?
Q. On Thursday.
page 47 } · A. Saturday morning.
Q. What would be the effect on potatoes if put
in barrels in cars in hot weather if they were late in being
delivered to the consignees?
·
A. What do you mean, delivered Monday morning?
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The Court : Are or are not potatoes perishable Y

By Mr. Old:
Q. Would one day"s delay on potatoes shipped at that time
of the year have any effect upon potatoes?
A. What was the temperature at that time?
Q,. Do you remember whether it was hot at that time, or
notY
A. I think it was around ninety-four.
Q. Do you think, if the temperature is around ninety-four,
it would have any effect upon potatoes if one day late in arriving in New York Y
A. I think it would have a great effect on them.
Q. Do you know of any schedule promulgated by the Norfolk Southe17n Railroad Company whereby such a shipment
would arrive in New York other than on the second morning?
. .
.
A. Not unless it was delayed. "\Ve always look for it to
arrive on the second morning.
Q. WhyT
A. Becaus·e they have been through the .country and told
us they 'vould carry the stuff to compete with the
page 48 ~ other carriers.
.
Mr. Martin: We object to that unless he shows the authority and when.
The Court: Objection sustained.
Mr. Old: I think it is a very material point. We have evidence here to showThe Court: Yon have got to show who is making the statement. Anybody could go around and make those statements.
Mr. Old: If they are soliciting for this company somebody
ought to be bound.
The Court: It 'vould be all right if you could show that the
man who made the statement was a soliciting agent of the
Norfolk Southern Railroad Company.
~{r. Old: It was done to compete with the Old Dominion
Steamship Company who make deliveries on the second day.
The Court: Objection sustained.
Mr. Old: I except.
By Mr. Old:
.
Q. Do you know, or not, the schedule of the Old Dominion
Steamship Company for delivery of truck in New York? -
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Mr. Martin: Objection. It is immaterial as to what it is.
The Court: Objection sustained.
page 49 ~ Mr. Old: We except.
A. Do you want· me to answer that 7
By Mr. Old:
· Q. Yes, you may answer it.
The Court: I sustained the objection.
Mr. Old: Can't I have it answered and let him object?
The Court: You can, but you 'vill have to let the jury go
out.
By

~Ir.

Old:

.

Q. You have stated that people have been through the

county representing the Norfolk Southern Railroad Company giving you certain information as to the time of arrival
of truck in New York. Are you able to state the names of any
of those parties 1
A. What question are you asking me no,vY I didn't understand it.
Q.. I am asking you whether you could identify any of these
parties and if you know the names of any of these parties 7
A. ~Ir. W. E. Hudgins himself, when he was in the commission business.
By J\tfr. J\tfartin :
Q. Mr. vV. E. Hudgins, when he was in the compage 50 ~ mission business 1
A. That is one of them.
}\lfr.
The
Mr.
The
ing to

Martin: He is a commission broker apparently.
Court: That has nothing to do with this case.
Martin: Will your Honor strike that out?
Court: Yes, The jury are instructed that it has nothdo with the case.
CROS'S EXAMINATION.

Bv J\tfr. Martin:
·Q. Without waiving objections: · Jvir. Whitehurst, we have
before us here the record from the Pennsylvania Railroad
Company of last year's shipments showing three cars shipped
by you that had to move through Port Norfolk. The Nor(;
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folk Southern cars have to move through Port Norfolk, don't
they¥
A. Three cars Y
Q. Yes; we have a record here of a shipment you made to
S. H. and E. H. Frost on June 30th, waybill 14166, from W.
L. Whitehurst, Pennsylvania Car 15719, which was delivered
to the consignee on the third morning.
Mr. Old: I don't agree that these deliveries are correct.
I want to object and except now unless they prove them.
Mr. Martin: We are going to prove them.
The Court: Objection overruled. Go ahead.
page 51 ~ Mr. Old: This is June 30th, and these cars in
question were shipped on July 9th, and it is sometime between the shipments. There miglit be a different congestion.
~Ir. Martin: We have got the whole list before us of over
one hundred fifty cars that were shipped, and we will put them
all in as soon as we get our witnesses on the stand.
Mr. Old: Put them all in.
By J\!Ir. Martin:
Q. That car, Yr. vVhitehurst, appears to have been delivered to the consignee on the third morning, to S. H. and
E. H. Frost. Have you your papers on that?
A. No, I haven't any papers. I would have to refer back to
my books to know anything about that.
Q. What?
~
A. I would have to refer back to my books to know anything about that. I don't carry those things in my head, as
many cars as I have shipped.
Q. And the same is true with reference to the other two
cars? You say you don't carry it in your head?
A. ~o. I think Mr. Frost put in a claim for them. I would
not say positively about that, but I think he put in a claim
for them.
Q. You, I find, shipped over the Pennsylvaniapage 52 ~ this didn't start on the Norfolk Southern, but on
the Pennsylvania, going through Port Norfolk on
the N. Y. P. & N. as we sometimes call it, on July 9th, to B.
Abel, h\ro cars. Can you tell us any car that you shipped-!
am not talking about spinach or iced vegetables, but any car
of potatoes yol.1 shipped in 1925 that reached the consignee on
the second morning's delivery?
A. I had some, yes.

,_

'

I

!
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Q. Can you tell us which those were so that we can check
them7
A. I could not tell you.
Q. You could not say 7
A. No, sir.
Q. You could not tell us the places you shipped them from,
could you!
A. The cars?
Q. Yes, the car that arrived OIJ. the second morningY
A. Not last year, I could not.
Q. Not last year Y
A. I say, I could not tell you because I shipped at Nor folk
and at Diamond Springs.
Q.. Isn't it a fact that in July of last year, 1925, you didn't
ship but two cars of Irish potatoes over the Norfolk Southern?
A. I could not tell you to save my life.
page

53~

RE-DIRE·CT EXAMINATION.

By Mr. Old:
Q. Is it, or not, a fact that the two cars shipped last July
over the Norfolk .Southern to New York, suits are pending
in Norfolk· County in connection with the delays in delivery of
those cars?
A. Yes, sir.
.
Q. And is it, or not, a. fact that a car shipped over the N.
Y. P. & N. or Pennsylvania on that date, suit is pending in
Norfolk City in connection with, in ,the Norfolk City Circuit
Court?
A. Yes, sir.
W. E. HUDGINS', JR.,
sworn on behalf of the plaintiff, testified as follows:

Examined by Mr. Old:
Q. Your name is W. E. Hudgins, Jr., is it not7
J.l. Yes, sir.
_
Q. You work on the farm with your father in Princess
Anne County?
A. Yes.
page 54 ~ Q. You are the W. E. Hudgins who signed the
bills of lading for these four cars?
A. Yes, sir.
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Q. Did you see the· potatoes before they were put in the
barrels. Mr. Hudgins f
A. Yes.
Q. What was the condition of those potatoes f
A. As good as I ever saw any, Mr. Old.
Q. What kind of barrels were they put in f
·A. Some in stave barrels and some in slat barrels.
Q. Is that the regular style of barrel for potatoes Y
A. Yes.
Q. Were they placed in cars on the Norfolk Southern Railroad?
A. Yes.
Q. How were they placed in the cars 1
A. One on the floor and one on top of it.
Q. Is that the regular 'vay of packii.tgY
A. The regular way of loading potatoes.
Q.. What day were they delivered to the railroad company, on the 9th 7
A. Yes, on the date of the bills of lading.
Q. Did they make the morning train that dayf
A. Yes, sir.
page 55}-

CROSS EXAlVIINATION.

By Mr. Martin:.
Q. You say the p.otatoes were in splendid condition f
A. Yes, sir.
Q. They were perfectly sound and capable of going to
Boston, were they not 7
A. Yes, sir.
RE-DIRECT

EXA~IINATION.

By Mr. Old:
Q. How was the weather at that time,. Mr. Hudgins?
A. Very hot weather.
Q. Would that weather have any effect upon the potatoes f
A. Probably would have if-according to weather conditions. I could not say exactly whether they would carry, or
not.
Q. Would one day's delay have any effect upon those po- '
tatoesY
A. I should think it would in such weather.

r
:'
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W. B. SHAFFE·R,
sworn on behalf of the plaintiff, testified as follows:
page 56

~

Examined by Mr. Old:
Q. Your name is W. B. Shaffer 1
A. W. B. Shaffer.
Q. What is your business?
A. Farmer and produce shipper.
Q. How long have you been a farmer?
A. I have b~en farming about twenty-five years.
Q. How long. have you been a commission merchant Y
A. I have been in the business about thirty years.
Q. Where do you ship truck from as a farmer, and also
whom do you represent as commission merchants in New
York?
A. I represent H. G. l\1:iles & Company of New York, and I
ship from different stations on the Norfolk Southern and on
the Pennsylvania and by the Old Dominion.
Q. How many shippers of produce do you represent?
A. I should say at least forty or fifty.
Q. Where do they live?
·A. S'ome in Princess Anne County, some in Norfolk County
and some in Nansemond County.
Q. Have you yourself shipped any truck from stations ou
the Norfolk Southern in Princess Anne County to New York?

A. Yes.
Q. Are you in a position, from your customary dealings
with the Norfolk Southern Railroad Company and your experience in shipments to New York, to testify when
page 57 ~ a shipment should arrive in New York provided
you lrno'v the date of shipment from Princess Anne
·County on the Norfolk Southern line?

l\1:r. Martin: He ought to ask him about potatoes.
The Court: Yes.
By Mr. Old:
Q. Can you answer that~
A. Yes, sir.
Q. It has been introduced in evidence that l\1:r. W. E.
Hudgins shipped to New York on July 9, 1925, on the regular
morning train of the Norfolk Southern from Shelton and
Denny's, Virginja, four carloads of Irish potatoes, July 9th
being· on a Thursday~ When, from your customary dealings

l

'
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and your experience in shipments to New York, should these
shipments have been delivered to consignees in New York Y
A. We would expect them there on Saturday morning's
market.
Q. How was the 'veather on July 9th, do you remember¥
A. I think it was a hot spell. We had quite a hot spell
just about that time.
CR08S EXAMINATION.
By Mr. ~Iartin :
Q. Mr. Shaffer, you said you shipped over the
Pennsylvania from Norfolk. You used to call it the Belt
Line?
A. The N. Y. P. & N.
Q. TheN. Y. P. & N.?
.
A. Yes.
Q.. Now it is a division of the Pennsylvania Y
A. Yes.
Q. I have a number of records for 1925 and I find four cars
in your name, none of which reached the second day's mar·
ket. "\Vhat about that~
page 58

~

Mr. Old: We object unless they prove it.
By ~f.r. ~Iartin :
Q. I will call them off. Here is a shipment from W. B.
Shaffer on ,June 2Rrd, waybill 1B5H6, Station Port Norfolk.
This is a record made at Port Norfolk, Pennsylvania Railroad, car 91776, shipped to H. G. ~Hies & delivered to consignee on the third morning. Have you your papers on
that¥
A. I haven't them with me, no, but a great many of the
shipments that I make, hundreds of shipments, we ship with
the farmers' names if they have solid cars of stuff, and it
would not appear as W. B. Shaffer but C. R. Fulgham, and
others.
Q. Lets concentrate on these four shipped in your name.
Have yon your papers on those?
page 59~ A. No.
Q. Can you find your records as to when that car
arrived in New York, the one shipped on June 23rd? There
are two more cars shipped by you on the same date to the
same consignee, neither of which made the second market
delivery. You haven't your papers on those, have you?

l
(
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A. Not with me.
Q. There is another one in your name shipped on the 17th
day of June, 1925, to S. H. & E. H. Frost, ·which was put on
the third day's market. You haven't your papers on this~
A. No, sir.
Q. Have you your papers on any car you shipped in 1925
of potatoes, not spinach or iced commodities, by which you
can show delivery on the second day?
A. N'Ot with me.
Q. You haven't those with you'
A. I have some papers on them, yes, but not with me.
Q. You said you had shipped in· somebody else's name Y
A. Yes, sir.
Q. Can you give me the name?
A.. C. R. Fulgham.
Mr. Old: I object to this. I think it is irrelevant, and
move that it be stricken out. They can't tell
page 60 ~ whether there is a congestion, or whether same
conditions exist. They can't tell whether there
was a congestion on account of the heavy market from Eastern Shore at that time. Mr. Martin is talking about June,
and the cars in this case 'vere shipped in July. I expect to
give an instruction that the time of the year, the facilities for
carrying and everything else comes into this question.
:Nir. :Niartin: It is fair cross examination, may it please the
Court.
The Court : Yes. Go ahead.
~Ir. Old: I except.
By Mr. Martin:
Q. I find that on June 9th you shipped in Mr. Fulgham's
name to H. G. ~files a car which reached there on the third
day's market. You haven't your papers.with you on that7
A. No, sir. I am telling you what I know.

RE-DIRECT EXAl\fiNATION.
By lVfr. Old:
Q. lVIr. Shaffer, testimony has been given that on these particular shipments delivery was made on the third morning.
Is it, or not, a fact that if the shipments had arrived in a
damaged condition claims would have been made against t!~(~
Railroad Company f
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page 61 ~

A. Yes, sir.
Q. And the probability is that those shipments
did arrive in good order at that time of the year?
A. Yes.

~{r. Martin: His opinion as to what might have been done
if the shipments arrived in bad order is objected to.
The Court:· Might or might not.

By ~r. Old:
Q·. Do you know anything about the movement of potatoes
on· Eastern Shore?
I never snipped any over there.
Q. You don't kuo'v when the big movement of potatoes is
over there, what time of year¥
A. They . start about the time we do, about the first of
June.
Q. Isn't it a fact there is a big shipment over there in
June?
A. Yes, they have, and also they have no competition over
there and our stuff beats them in.
·
Q. There is no competition on Eastern Shore at all?
A. No, sir.
Q. But you have competition hereY
A. Yes, steamer competition.

A.:

page 62 ~

Mr. Martin: We object. Your Honor has ruled
on that already.
The Court : Objection sustained.
Mr. Old: I except to that, may it please the court.
W. vV. OLIVER,
sworn on behalf of the plaintiff, testi_fied as follows :

Examined by Mr. Old:
Q. Your name is Mr. W. W. Oliver?
A. Yes, sir.
· Q. And you are a trucker in Princess Anne County, are
you not?.
A. Yes.
Q. What do you raise on your farm?
A. I 1·aise a -general line of truck crops, spinach, beans, cucumbers, cabbage and potatoes.
Q.. During your farming operations, do you ever ship any
potatoes and truck to. New York?
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A. Yes, sir.
Q. What is your shipping station?
.
A. My shipping point in the County is Shelton
page 63 ~ Station.
Q. In Princess Anne ·County?
A. In Princess Anne County.
Q. Have you ever shipped any potatoes from Shelton Station to New York by the Norfolk Southern Railroad Company?
·
A. Yes, sir.
Q. It has been introduced in ~vidence that on July 9th,
which was on a Thursday, 1925, certain carloads of potatoes
were shipped from Shelton ana Denny's Stations to New
York via the Norfolk Southern Railroad Company on the
morning train. When, from your customary experience,
should these· shipments have been delivered to New York?
A. Thursday morning they were shipped 1
Q. Yes.
·A. Saturday morning.
CROSS EXANIINATION.
By Mr. Martin:
.
Q. Your name is W. W. Oliver 1
A. Yes, sir.
Q. And your shipping point is Shelton Station¥
A; Yes.
Q. I hold before me shipments made over the Norfolk
Southern last year of potatoes. I am speaking of Irish potatoes and not spinach or other perishables.
page 64 ~ A. Yes.
· Q. I have a -record that on the 8th of July, 1925,
you shipped from 8helton, Virginia, car Norfolk Southern
20851 consigned to V. A. Stewart & Company. Have you the
papers on that? It shows it got in on the third day's
market.
·
A. I haven't, but I can get them. I c~n get those papers
if you want them.
Q. I would be glad if you 'vould get them. Have you your
records from the consignee at the other end?
A. I can get them. I haven't them with me.
Q. I would be glad if you would get them. We have a record
showing delivery on the third day's market. On the lOth
day of July, 1925, we have a· record of your shipping another

\
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car, N. S. 31281, to V. A. Stewart & Company, which also got
on the third day market.
A. That was all right if the potatoes brought just as much
on the third day as they would the second day. We don't
make any argumeiit if they do.
Q. If the market goes up it is all right.
A. I didn't say that. If they do as well on the day they
arrive, we don't raise any argument, and if they don't we
usually present claim.
Q. There are only two shipments we find that you made
from Shelton Station over the Norfolk Southern.
page 65 r Have you a record of any other cars shipped from
Shelton at that time?
A. Not at that time. I don't know at all what I shipped
last year except by reference to my records. I have a complete record of all I shipped.
Q. You would ship in your own name, would you~
A. Yes, sir.
RE-DIRECT EXAlvfiNATION.
By :Wir. Old:
Q. You have stated that these shipments arrived on the
third morning. From your customary experience and dealings with the Norfolk ·Southern Railroad Company, was or
was not the arrival of those shipments late!
A. They were.
Q. How late1
A. One day late, third day out.
RE-CROSS

EXA~IINATION.

Bv Mr. Martin:
"Q. You say from your customary dealings. What I want
to do is to get down to a particular shipment made by you
in 1925 which reached the second dav's market.
A. I don't recall, but I can get the records on it. If you
have a copy of it with you, no doubt that is the regular
record.
page 66 r Q. That is what we have.
A. But I contend that the second day out is the
day potatoes should be delivered in New York.
1\Ir. Old: Now, may it please the Court, we rest with the
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exception of the depositions. Three of them are virtually
the same, and one is a little different.
Mr. Martin: I suppose he can read one and we will save
·
the same point.
Mr. Old: Here are the depositions in one of the suits, and
the others are virtually the same. This has reference to suit
on ..car No. 20648.
Note: Depositions of Vernon Abel, Joseph B. Ellison, Ben
Balish, F. V. ~files and Charles H. Hartman, taken in New
York, March 10, 1926, on behalf of the plaintiff, were read
to the jury. ·
Mr. Old: I think this other evidence is exactly the same,
Mr. 1'Iartin.
page 67 ~ Mr. Martin: I don't see any reason for repeating
it unless you· want to.
Mr. Old: This is a different consignee, but we can argue
that. I want to ask ::1\:fr. Newby a question.
J. W. NEWBY,
sworn on behalf of the plaintiff, testified as follows:
Examined by ~Ir. Old:
Q. 1\'Ir. Newby, give your name, age, residence and occupation?
A. J. W. Nlewby, age forty-three, residence Norfolk, Virginia, occupation General Agent of the Old Dominion Line.
Q. How long have you been Agent for the Old Dominion
S'teamship Company?
A. ~ight years.
Q. Where do your boats run, between what pointsf
A. Norfolk and New York.
Q. In July, 1925, did or not your boats take freight, as
well as passengers, from Norfolk to New York?
page 68 ~ A. They took both.
Q. vVhat was your schedule in July, 1925, from
Norfolk to New York in the matter of freight shipments7
::1\{r. Martin: Your Honor has ruled on that· and we object.
·
The 1Court: Objection sustained.
Mr. Old: We except, may it please the Court.
Ni()te: Thereupon, the jury were excused and the witne~s
testified as follo,vs:

\

48

Supreme Court of Appeals of Virginia.

A. July 1st to 19th, inclusive, sailing daily, including. Sunday, at four o'clock P. M.; July 20th to 31st, inclusive, sailing at seven o'clock P. M., daily except Sunday.
Q. When would the shipments have been delivered in N:ew
YorkY
A. On the schedule from Norfolk at four o'clock P. M.
freight would have been available for delivery in New York
on the following day by or about twelve noon, and on the
schedule sailing at seven o'clock P. ~!L freight would have
been available for delivery during the following night.
.
Q. Did you or did you. not have published s~hedules of the
sailings of your boats'
A. We did have published schedules.
By Mr. Martin:
Q. And your boats were combination carriers of passengers and freight on the same vessel, were they
page 69 ~ not 1
A. Yes, si~.
Thereupon, at twelve o'clock M., a recess is taken to one
o'clock P. M.
AFTERNOON SESSION.
Met at close of recess.
Present: Same parties as heretofore noted.
L. M. NORMAN,
Sworn on behalf of the defendant, testified as follows:

Examined by Mr. Martin:
Q. Mr. Norman, tell the jury, please, your name and how
old you are 7
·
page 70 ~ L. M. Norman; forty-three years old.
Q. What is your business and where do you
live?
.
A. Traffic Manager for L. J. Upton & Company, Norfolk,
Virginia.
Q. How long have you been connected with L. J. Upton
& Company?
·A. About ten years.
Q. What business is L. J. Upton & Company ~n Y

I
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A. Grower and shipper of produce, spinach, kale, potatoes,
and cabbage.
Q. In that business do they ship Irish potatoes 7
A. Yes.
·
Q. I want to find out what is the ordinary schedule run on
Irish potatoes shipped over the Norfolk S'outhern at Norfolk ana vicinity to New York?
Mr. Old: I object to that question unless he proves a regular schedule.
Mr. Martin: I said ordinary schedule.
The Court: I overrule the objection.
Mr: Old: Exception.
A. Third morning delivery is what they make now.

By Mr. Martin:
Q. Third morning delivery to New York?
A. Yes, sir.
Q. You say third morning delivery now. We
page 71 ~ are talking about 1925.
A. The same thing then. The reason I said that
was because they used to attempt to make second morning
and they changed about 1921, and found out they could not
make it, and we agreed on third morning.
Q. So, since 1921 third morning delivery has been the ordinary schedule t
.A. Yes.
Q. Does ·upton & Company ship many potatoes?
A. I should say this last year we had about two hundred
cnrs from this section to New York.
Q. You haven't any connection with the Norfolk Southern,
have you?
A. No.
Q. But you are large shippers?
A. Yes.
CROSS EXAMINATION.
By Mr. Old:
Q. Mr. ~orman, you stated just now you had an agreement on third morning. With who~ was that agreement
made?
A. With the Pennsylvania Railroad.
Q. With the Pennsylvania Railroad 1
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A. Yes.

Q. Isn't it a fact that L. J. Upton & Company
bought out Phillips & Company, in New York?
A. I don't kno,v. I am Trarfic Manager and I
don't know anything about that.
Q. You don't know anything about that at allY
A. I can't answer that.

page 72

~

RE-DIRECT EXAMINATION.
By Mr. Martin:
Q. You spoke of some agreement. Is it, or not, a fact
that they had a meeting to see what would be the proper
movement, about 19217
A. Yes.
Q. That is 'vhat you referred toY
A. Yes.
Mr. Old: I object unless they can prove Mr. Hudgins was
there.
The Court : Objection sustained.
RANDOLPH B. COOKE,
sworn on behalf of the defendant, testified as follows:
page 73

~

Examined by 1\{r. Martin :
Q. Mr. Cooke, state, please, your name, age and

residence?
A. Randolph B. Cooke, forty-two years old; Norfolk, Virginia.
Q. 'Vhat is your occupation 7
A. Division Freight and Passenger Agent of the Pennsylvania R.aiJroad, Nlorfolk.
Q. How long have you been with the Pennsylvania Railroad?
A. Twenty years.
Q~ I am trying to find out tlie ordinary schedule on Irish
potatoes from Norfolk and vicinity to New York.
1\{r. Old: I object.
The Court: Same objection and same ruling.
Mr. Old: I except.
A. Third morning delivery.
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CROSS EXAMINATION.
By Mr. Old:
Q. What do you mean by third morning delivery, Mr.
:Cooke? Potatoes shipped today will arrive in New York
'vhen? Today is Thursday.
A. Sunday, sir, and be delivered Monday morning if
shipped on Thursday.
Q. And if shipped Friday they would be delivered 1Yionday morning; is that the idea?
A. Yes, sir.
page 74 ~

RE-DIRECT EXAl\1INATION.

By Mr. Martin:
Q. How long has that schedule been in force?
A. Since about 1920.
.Q. Regarding the way that potatoes are shipped over the
Norfolk SouthernMr. Martin: I will lead him on this if you don't object.
Mr. Old: All right.

By Mr. Martin:
Q. (Continuing.) -if they are shipped from Princess Anne
County they move over the Norfolk S'outhern to Norfolk,
and the Norfolk & Portsmouth Belt Line takes them to Port
Norfolk, and from Port Norfolk by barge to Cape Charles,
and from Cape Charles they move by Railroad to New York?
A. To Jersey City.
Q. And from Jersey City across the river to New York,
Pier 29 there T
A. Yes, sir.
Qt. Potatoes then moving over the Norfolk Southern would
move through Port Norfolk?
A. Yes, in connection with our line to New York.
Q. And be carried over the Pennsylvania the balance of
the journey?
A. Yes.
page 75 ~ Q. Was there a time when they tried to make
delivery on the second morning on Irish potatoes?
A. Yes.
Q. When was that?
A. Prior to 1920.
Q. Was the matter taken up in 19207

\
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A. Yes, sir.
Q. How was it taken up f
Mr. Old: I object. if my party was not there.

· By Mr. ··Martin:
Q. How was that taken up Y
A. We had such a quantity of-we anticipated such a quantity of potatoes during that season on account of the discontinuance of the Old Dominion that we realized we could
not make second morning delivery on all potatoes, therefore,
we separated potatoes and I think watermelons and told the
farmers, through their representatives, that we would try to
make second morning 011 highly perishables and iced commodities, and the third morning delivery on watermelons
.and potatoes, and it was at a meeting in my office about 1920
that we had a meeting at which there were about twenty
people present. It was impossible to get all the farmers together, and we did all we could and called the representatives
.
of the large exchanges and the commission merpage 76 ~ chants.
Q. Do you know whether or not Mr. W. B .
.Shaffer was there, a commission merchant?
A. To the best of my recollection, he was.
Q. Mr. W. E. Hudgins, a farmer, was not there, was heY
A. I don't think he was.
Q. And since that time the schedule has been for third
morning's delivery?
A. Yes, sir.
RE-~OROS.S

EXAMINATION.

By Mr. Old:
Q. Mr. Cooke, you stated that the reason for the third
morning deliyery was the fact of the discontinuance of the
Old Dominion Steamship .Company. Is it, or not, a fact that
the Old Dominion Steamship Company is now carrying freight
to New YorkY
A. Yes, they are carrying freight-not the Old Dominion
.Steamship Co1n:pany but the New England Steamship Company.
Q. They are successors to the Old Dominion Y
A. Yes.
Q. Tell the jury 'vhat time they deliver freight in New
Yorkf

I
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A. I don't know.

Mr. Martin: We object to that. It is immaterial.
The Court: I overrule the objection.
page 77 ~ Mr. Martin: We save the point. It is immaterial.
The Witness : Sball I answer the question 7
By Mr. Old:
Q. Yes.
A. I think they are shipping goods there in the afternoon,
.but whether they make delivery of all freight the next morning or not, I don't know.
Q. They arrive in New York the next day?
A. Yes, but· they have been known to bring potatoes right
back in the same ship to Norfolk.
Q. Their schedule is to arrive the next dayY
A. Yes.·
Q. Is it, or not, a fact that prior to 1920 was war times?
A. Yes, sir.
Q. And was there not a very large congestion of army
material going to New York?
Mr. Martin: When?
Mr. Old: Prior to 1920.
Mr. Martin: The war ended in 1918.
Mr. Old: That is prior to 1920.
Mr. Martin: We object. It is immaterial.
Mr. Old: He ·stated that prior to 1920 they were making
.
second morning delivery and that they changed
page 78 ~ on account of the Old Dominion discontinuing, and
I want to prove here that·
The Court: I sustain the objection.
Mr. Old: We except.
By Mr. Old:
Q. These cars brought in on the morning train of the Norfolk Southern are delivered to the Belt Line, are they not 1
A. What?
Q. Cars from the Norfolk Southern are delivered to the
Belt Line?
A. Yes, the cars.
I

The Court : You have been over that.

54

Supreme Court of Appeals of Virginia.

By Mr. Old:
Q. How far is it from the Norfolk .Southern to the Belt
Line in miles 7
A. I don't know, sir.
Q. These cars, when delivered to the Pennsylvania, are
carried over on floats to Cape Charles in the same cars in
which the potatoes were loaded 7
A. Yes, sir.
Q. And those cars go intact to Jersey City and New York?
A. Yes.
.
Q. How.long does it take a barge, the average time, to go
from Port Norfolk to Cape Charles 1
.page 79 ~ A. The average timet
Q. Yes.
A. Oh, we count on about five hours.
Q. I mean in July, 1925 ~
A. About five hours.
Q. They are then taken off the floats and put on the tra0ks
and attached to the train Y
A .. Yes.
Q. How far is it from Cape Charles to Jersey City by
:your line?
A. It is something over three hundred miles. I don't know
·
the exact mileage.
Q. What is the passenger schedule from Norfolk to New
York?
A. Twelve hours.
1\tir. :M:artin: We object. That is entirely immaterial and
it is just wasting time.
The Court: Objection sustained.
Mr. Old: We except.
I. E. JONES,.
sworn on behalf of the defendant, testified as follows:
page 80 ~ Examined by ¥r. Martin:
Q. Your name is Mr. I. E. Jones, is it notf
A. Yes, sir.
Q. Tell the jury, please, your age and where you live Y
A. I am fifty-two years old, and I live at Onley, Virginia.
Q. In what county is that?
A. Accomac County.'
Q. What is your business f

I
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A. I am Traffic Manager for the Eastern Shore Produce
Exchange.
•
Q. Have you any connection with the Norfolk Southern
IJtailroad Company or the P'ennsylvania Railroad Company?
A. No, sir.
Q. Does the exchange ship, or not, a great many Irish potatoes from Cape Charles and vicinity over the Pe1msylvania
Railroad to N;Env York City!
A. Yes, sir.
Q. How long have you been with that exchange 7
A. S'ince l\farch, 1924.
Q. I want you to tell the jury, please, what is the ordinary
schedule on Irish potatoes from Cape Charles to New York?
J\!Ir. Old: I object to that. These shipments were from
Princess Anne County.
The Court": I overrule the objection.
page 81 ~ 1\fr. Old: We except.
A. The schedule from the Norfolk Division, and that includes Cape Charles and points to Salisbury, Maryland, is
third morning delivery.

By Mr. ·Martin:
Q. For third morning's market in New York?
A. Yes.
Q. Have you any interest in this case at all one way or
the other?
A. Absolutely none.
CROSS EXAMINATION.
By Mr. Old:
Q. Who made that schedule?
A. The R.ailroad Company, I presume, sir.
Q. Did they have any printed schedule of any kind, freight
schedule?
A. I don't remember ever seeing one.
Q. You don't remember ever seeing one?
A. No.
RE-DIRECT EXA~fiNATION.
By ~Ir. Martin:
Q. I forgot to ask you whether or not the matter of a fair
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schedule run was taken up· with the Interstate
page 82 ~ Commerce Corilmission in your presence on Eastern Shore, Virginia 7
Mr. Old: I object to that.
The Court: If they established a rate,' it 'vould be all right.
The objection is sustained.
Mr. Martin: We save the point.
Mr. Old: .J: don't know whether Mr. Newby has gone or
not, but after the matter that Mr. Cooke has testified about,
I am going to ask that his answers be read to the jury, Mr.
Newby's. answers.
Mr. Martin: That can't be material now. It might have
been on cross examination, but not now.
JOSEPH J. RESTINE,
sworn on behalf of the defendant, testified as follows :
Examined by Mr. Martin:
Q. Tell the jury, please, your name, age and occupation?
A. Joseph J. Res tine; sixty-one years old; Trainmaster of
the Norfolk Division of the Pennsylvania Railroad.
Q. Where are you stationed 7
page 83 ~ A. Cape Charles, Virginia.
Q. I want you to tell the jury, please, about the
movement of Irish potatoes from Cape Charles to New
YorkY
A. I can only tell you as far as from Cape Charles to Delmar.
Q. Where is Delmar?
A. Ninety-five mile·s north of Cape Charles..That is where
my jurisdiction ends.
·
Q. That is where your jurisdiction ends?
A. Yes.
Q. Tell about that then Y
A. You want the through movement?
Q. I want the through movement on carloads of potatoes
from Cape Charles, as far as you can. tell us, how the trains
are made up and how it is. possible occasionally to get second
day's delivery to New York, and all about itf
Mr. Old: I object.
.
The Court: He can tell about the trains.
A. Potatoes are received on barges arriving at Cape
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Charles in units of twenty-six cars to a barge. They are ac.cumulated and passed over 'vhat 've call the hump tracks and
.chtssified, a~d we have different trac.ks for different destina:tions. After the potatoes are billed up in these trains they
go forward to the destination which they are
page 84 ~ destined to, and the various destinations are, a
train for the west, a train for New England, a
.train for New York and a train for Philadelphia.

Bv Mr. Martin:
"Q.. Are they mixed in with other goods are are they solid
potato trains?
A. Solid potato trains.
Q. Would it be possible on some occasions to get one carload of potatoes on a highly perishable train, one that you
tilled in with?
A. Yes, sir.
Q. Tell the jury about that.
Mr. Old: I object to that question.
The Court: I overrule the objection.
Mr. Old: I except.
By Mr. Martin:
· Q. Tell about that train and how potatoes sometimes get
in it?
A. I guess I had better relate how those trains are made
up .
.Q. -res.
.
A. In the first place, Railroad·s are operated in this way;
.we take care of the passengers first, and the next thing we
take care of is highly perishables, and the next thing is semiperishables, and the next thing is what we call hard
page 85 ~ freight. A high class'freight train hauls first class
perishables, such as spinach, kale, tomatoes, beans
and such as that. That is made up to run at a very high
speed, and we limit it to forty to fifty-five cars, and it depends
upon what time it gets out of the terminal as to whether we cut
it or give it the full fifty-five cars. S'ometimes "re don't have
the full amount of cars to put.in it and in a case of that kind
we would put on as a fill out any potatoes there might be
which would account for their being on that train.
Q. And if they got on that highly perishable train they
would reach New York on the second day's marketf
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A. Not at all times. It might. It depends-! am spealdng
of the other end, which I have no control over.
Q. Sometimes it 'vould 1
.
A. Sometimes it would make it there, depending upon the
volume of the high class perishables they had.
By the Court:
Q. What is the high class
in June and July?
A. June and JulyY
Q. Yes.
A. Tomatoes, cucumbers,
that sort.
Q. No spinach
page 86 ~ A. Not at that
that as a whole.

perishable stuff passing through

string beans, peas and things of
or kale 7
time, no, sir. I was only giving

By Mr. J\.fartin:
Q. Has that high class perishable train got any designation or number~
A. Yes, sir; the high class perishable train is called the
D-2.
Q. What is the latest hour it would leave in 19257
A. Two A.M., leave Cape Charles.
·
Q. That is not a solid train of any particular kind of
highly perishables, but is made up with various kinds Y
A. All perishables, but they are segregated and put on the
train for all destinations.
Q. How arc your potato trains made up after that?
A. Made up in solid blocks according·· to the destinations.
Cars going to New England go in the New England train,
cars going to New York go in the New York train, and cars
to the west would be in the Harrisburg train.
Q. Nothing but potatoes?
A. We usually fill out with hard freight provided the potatoes are not sufficient for the tonnage on the train.
Q. When the potatoes come over on the barges from Port
Norfolk how are they classified, in what method, and what
time does it take to arrange for them and get them in the
potato trains Y
page 87 ~ A. When they arrive they are unclassified. All
destinations are mixed up, but after we pull them
off the barge we have an engine that shoves them up over
the hump and they drop by gravity on the other side into the
different. tracks anrl according to their destination.

I
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Q. And you get all for Nlew York in one train Y
A. We would get all for New York in one track and t:cain.

Q. About how long does it take to classify those cars and
get them in the solid potato trains Y
A. That depends upon the number of potatoes moving and·
the number of barges bringing them over. If there is only
· one. barge it would take about an hour to classify them and
.get them in the trains and inspect them, but barges are running all the time, all night long.
Q. In July what sort of volume of potatoes is handled
over there, a large volume, small or what 1
A. The big movement is in July.
Q. Is that a large potato section Y
A. Yes, tl1ey ship all the way from fourteen thousand to
twenty-two thousand cars a season of round potatoes.
Q. And potatoes move there from the Norfolk section as
well as from Eastern Shore~
A. Yes, sir.
Q. They are go through those terminals?
A. Yes.
page 88 ~

CROSS EXAMINATION.

By J\!Ir. Old:
Q. The movements of these trains are regula ted by instructions given to the trainmen from the railroad company?
A. Yes.
Q. Do you know whether there is any schedule, published
schedule, for the benefit of· the truckers, for the movement of
.these trains 1
A. All 've have is the closing hour posted as to the time
freights shall be received and be billed out.

By the Court :
·Q. What time is that?
A. The Cape Charles side is five P. M., and on this side
H is earlier, and at St. Julian it is earlier than it is at Port
Norfolk.
Q. Nothing goes through there that night that does not arrive at five P. M. 1
A. What?
Q. Nothing goes through there after five P. M. that night?
A. No. That is the time they must have their cars loaded
and shipping instructions given in, at five P. M.
Q. What time does your train move the freight Y
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A. The high class perishables train at two A.

Q.- And the others?

~I.

.
A. As soon as we can accumulate the cars that
page 89 ~ have been received and delivered to us.
Q. There is no special time 7
A. They run from five A. M. to elev.en A. M. and sometimes a little earlier according to the volume of business.
.As soon as the last car is received that has been billed by
five. P. M. it is made up and the train is ready to go.
;By Mr. Old:

Q. Do· you mean to say that if a trucker here would put a
carload of perishables on the Norfolk Southern train which
leaves say at Denny's Station at twelve l\L, that train must
be in Cape Charles by five o'clock P. M., that afternoon 1
A. I didn't say that, sir.
Q. What do you mean by five P. ~I.
A. The manifest closes at five P. M. on the Cape Charles
side.
Q. Suppose the highly perishable train, loaded, is received
over there at seven P. l\L at night, when would that train
leave Cape Charles 1
A. The highly perishable train Y
Q. The highly perishable train.
A. Receive the barge at. seven P. M. f
Q. Yes.
A. Would leave at two A. M.
page 90 } Q. Do you mean your manifest would come from
Port NorfolkA. You misunderstand me.
Q. I don't understand you.
A. If you had a car of potatoes you wanted shipped out
from any station north of ·Cape Charles it would be up to you
to present a bill of lading for that car by five P. M.
Q. How about Norfolk 1
A. At Port Norfolk it is the same time. At St. Julian
Avenue it is around two o'clock, I think.
Q. I got mixed up about Cape Char:les.
A. They have to be delivered here by four o'clock.
Q. The same as Cape Charles, at four o'clock; is that sq 7
·A. No, I am wrong about that. It is not five o'clock, the
same time it is over here. I think it is three o'clock.
Q. That they close at Port Norfolk!
A. That is to get the billing in, and St. Julian is earlier
than that.

/
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Q. And at Cape Charles it is five o'clock?·
A. Five P. M.; yes, sir.
·
By the Court:
Q. Suppose I had a carload of potatoes that went from
Shelton S'tation, what time would it have to reach Port Norfolk?
·
A. It must be at Port Norfolk by five P. M.
· page 91 ~ Q. Otherwise it would not go through that
night?
A.· It would .go through~ but not on those trains that they
assign to take care of all business up to five P. M .
.By Mr. Old:
Q. If you have enough cars of the Eastern Shore shipments of potatoes going to the Northern market by five P.
M., and if a car was delivered to Port Norfolk at five P. M.,
.and went over on the barge to Cape Charles, you would have
to take the Cape Charles shipments before you would handle
·the Norfolk shipments?
A. No.
Q. If you had enough cars at five P. M. at Cape Charles,
you would not take the Norfolk cars over 7
A. No, I didn't say that.
Q. What did you say?
.
A. I said the manifest closes at five P. M.
Q. The Judge asked you a questionA. You asked me it.

;By the Court :
Q. All of your potatoes would leave Cape Charles at the
·
same time?
A. All the potatoes accumulated for New York would go
on the New York train at the same time. If there is more
than enough for one train we run two.
page 92

~

By

~Ir.

Bain:

Q. Regardless of whether they came from Cape
Charles or Norfolk?
A. Yes.
~By Mr. Old:
Q. Suppose you had accumulated at Cape Charles enough
potatoes from the Eastern .Shore section to fill up one or two
trains before the cars came from Norfolk, what train would
go out first?
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A. You understand that as soon as we get a train, whether
from Norfolk or Cape Charles, if they have got cars enough,
we will advance it as soon as they accumulate.
Q. You stated that you closed your Cape Charles Office
at five· o'clock¥ ·
A. Let me explain to you that the manifest bas nothing at
all to do with these cars.
·
Q. You say you close your office over there for that night's
shipments at five P. M.?
A. Yes.
Q. And you say that the Port Norfolk office closes at three,
but we can prove that later on, what that is.
A. Yes.
. Q. If there are enough potatoes at Cape Charles to load
that train you let it go rig·ht away¥
A. If we have enough cars to run a train we will send it out,
whether they are frompage 93 }- Q. Suppose you got a message from Onley that
there are five cars of potatoes there waiting for the
train, and you got it by five o'clock, would you, or not, hold
enough space in that train for those cars?
A. No, sir.
Q. You don't?
A. No, we don't do that. Why should we? That would
not be necessary.
Q. If a man in Onley had five cars of potatoes on his siding waiting for you and you bad a very heavy shipment from
the Cape Charles section and from the Norfolk station, they
would stay on that siding1
A. For instance, the exchange over there bas called me
.several times and said, "We have got seventy-five cars of
potatoes that we would.like to get off to Chicago''· This is
in the evening before the closing hour, and they 'vould say,
"We would like to make as quick movement as possible",
.and I would say, "Yes, we will handle seventy-five cars in
one train and make a solid train for Chicago", and we have
done so.
By the Court:
Q. What is the number of cars in a train Y
A. It will run from fifty-five to eighty-five.
By Mr. Old:
Q. Is it not a fact that Eastern Shore is the
page 94 }- largest potato section in Virginia¥

I
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A. I understand so, yes.
Q. Is it, or not, a fact that during June and July the
movement of potatoes here and also from Cape Charles north
is very heavy?
A. Yes, sir.

RE-DIREOT EXAI\1INATION.
Ey Mr. Martin:
Q. Is any preference given one section over the other, or
are they all treated alike 1
A. All treated alike.
Q. Regarding these solid potato trains, I am not quite
sure I understood how they go out. I understood. you to
say that the D-2, the highly perishable train, went out at
two A. M.f
A. Yes.
Q. And after that the solid potato trains go out up to
eleven o'clock Y
A. Eleven A. M.
Q. Eleven A. M.?
A. Yes, sir.

By Mr. Old:
Q. You stated that the D-2 train-did that run in July,
page 95 ~

1925?
A. Yes. It is a daily train, all year round, three

hundred sixty-five days a year.

By Mr. Martin:
Q. It runs S'undays and all days, doesn't it f
A. Yes, sir.

J. W. NEWBY,
recalled on behalf of the plaintiff, testified as follows:
Examined by Mr. Old:
Q. What is your position?
A. G.eneral Agent of the Old Dominion Line.
Q. You are Agent for the Old Dominion Line?
A. Yes, sir.
Q. Was your company running ships from Norfolk to New
York in July, 19257
A. Yes, sir.
Q. Did those ships carry freight as well as passengers!

Supreme Court of Appeals ·o~ Virginia.

84

A. Yes, sir.
Mr. Martin: We object to this as immaterial. He is trying
to prove schedules on the Old Dominion.
page 96 ~ The Court: He has already done it.
Mr. Martin: We object as immaterial and save
the point along this line without interrupting.
By Mr. Old:
Q. Did you have a published schedule at that timeT
A. We did.
·
Q. Please tell the jury what your schedule was in July,
1925, for shipments to Nlew York?
The Court: It is not their schedule we are questioning here.
The question is what was the ordinary schedule.
Mr. Old: R-easonable time.
The Court: This is by boat, thqugh.
Mr. Old: You have in testimony here why they did certain
things was because the Old Dominion was not running.
The Court: I sustain the objection.
Mr. Old: I except.
page 97

~

W. D. JOY,
sworn on behalf of the defendant, testified as follows:

Examined by Mr. Martin:
Q. Mr. Joy, tell the jury, please, your name, age and occupationf
A. W. D. Joy; thirty ye~rs old.
.Q. Occupation f
A. I am Office Manager for the Sales Department of the
Southern Produce :Company.
Q. The Southern Produce Company is a company with its
principal office in Norfolk City or Norfolk County representing various truckers f
A. Yes, sir.
Q. How long have you been with that companyf
A. Since February, 1921.
Q. Does that concern ship many carloads of Irish potatoes to New York from Norfolk and vicinity via the Pennsylvania Railroad Company Y
A. A good many.
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By the Court:
Q. About how many?
A. Of potatoes I should say in the neighborhood of seven
hundred fifty to one thousand cars.
By Mr. Martin:
Q. In a season?
A. In a season.
page 98 ~ By Mr. Old:
·
Q. Potatoes 7
A. Yes, sir.
By Mr. Martin :
.
Q. Irish potatoes, white potatoes, we are speaking of?
A. Yes.
Q. I want you to tell the jury what is the ordinary schedule
on Irish potatoes from Norfolk and vicinity to New York
City?
Mr. Old: I object to the ordinary schedule.
The Court: Same ruling. Objection overruled.
Mr. Old: Exception.
r
By Mr. Martin:
Q. You can tell the jury.
A. Our idea of the schedule has been on potatoes third
.morning.

CROSS EXAMINATION.
By Mr. Old:
Q. Mr. Joy, where do your representatives live, the people
you represent, live?
A. You mean our grower representativesY
Q. Yes.
A. In various parts of Nansemond County and Norfolk
County.
Q. Either Nansemond or Norfolk County?
page 99 ~ A. Principally Norfolk County. I said Nk>rfolk
County. That is correct, yes.
By Mr. Martin:
Q. Have you any connection with the Norfolk Southern or
the Pennsylvania Railroad Company?
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A. None whatever.

· E. H. HA~IERSLY,
sworn on behalf of the defendant, testified as follows:
Examined by Mr. Mart!n:
Q. Mr. Hamersly, tell the jury your whole name and where
you live!
A. E. H. Hamersly; 219 Thirty-second Street, Norfolk,
Virginia.
Q. What is your business?
A. Traffic Manager for Phillips & Company.
Q. Where is Phillips & Company's office Y
A. Twenty Commerce Street.
Q. Norfolk, Virginia Y
A. Yes.
Q. What business is Phillips & Company in Y
page 100 } A. Produce.
Q. ·How long have you been with them 7
A. Since J nne, 1920.
Q. Does your company ship many white or Irish potatoes
from Norfolk and vicinity via the Pennsylvania Railroad
Company to New York ·City?
A. Well, we ship quite a few, not as many as some other
shippers, I presume.
Q. You are not the biggest of all shippers, but you ship
a good many?
A. Yes, sir.
Q. I want you to tell the jury what is the ordinary schedule
on potatoes from Norfolk to New York?
Mr. Old: I object.
The Court: Same objection and same ruling..
Mr. Martin: You can answer. ·
A. Third morning.

By Mr. Martin:
Q. WhatY
A. Third morning.
Q. Third morning. Have you any connection with the
Norfolk Southern or the Pennsylvania. Railroad Company
at all?
A. Officially Y
_.
.
--~-
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Q. Yes.
A. No, sir.
Q. You are merely a shipper?
A. We are merely shippers.

page 101

~

CROSS EXAlVIINATION.
By Mr. Old:
Q. Mr. Hamersly, what do you mean by the third morning?
A. Well, a shipment loaded on Wednesday is due there on
Saturday morning.
Q. Nbw, Mr. Hamersly, Phillips & Company-that is not
the same Phillips & Company in New York, is it?
A. No, sir.
~L L. I-IAYCOCK,
sworn on behalf of the defendant, testified as follows:
(

Examined by Mr. Martin:
Q. Mr. Haycock, tell the jury, please, your name and where
you live?
A. M. L. Haycock.
Q. Where do you live 1
A. Port Norfolk.
page 102 } Q. What is your business and how old are you t
A. I am fi'rty-four, and my business is shipping representative for the truck farmers.
Q. Snipping representative for what 1
A. For the truck farmers.
Q. For the truck farmers?
A. Yes, in Norfolk ·County, Isle of Wight and Nansemond
County.
Q. And you represent quite a number of them 7
A. Yes, sir.
Q. How long have you been doing that?
A. Eight years the first of this coming March.
Q. Does th.e body that you represent ship many carloads of
Irish potatoes moving through Port Norfolk to New York
City?
A. Something around five hundred cars a season.
Q. Will you please tell this jury what is the ordinary time
of shipment of Irish potatoes from Port Norfolk over the
Pennsylvania to New ~ork City?
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Mr. Old: I object.
·The Court: Same objection, same ruling and exception. Mr. Old: We except.
Mr. Martin: The Court says you can answer.
~
A. The schedule, as we understand it, is third
· morning delivery; that is, delivered and sold on
the third morning, also to Philadelphia.

page 103

CROSS EXAMINATION.
By Mr. Old:
Q. What do you mean by third morning, Mr. Haycock?
A. Third morning means that stuff loaded today, today
being theBy the Court:
Q. Say it is loaded Monday.
A. Loaded on Monday would be sold on Thursday morning.
By Mr. Old:
Q. Do you represent any shippers in Princess Anne CountyY
A. In Princess Anne County!
Q. Yes.
A. L. J. Upton & Company.
Q. Also in Norfolk?
A. They are shippers from Princess Anne County.
Q. Also Nlorfolk and everywhere?
A. They are in Nansemond, too.
By Mr. Bain:
Q. Does Upton ship anything from Princess Anne, Mr.
Haycock?
A. Oh, yes.
Q. Any potatoes!
A. Yes, sir.
page 104 ~ By Mr. Old:
Q. From what stations does he ship, 1vfr. HaycockY
A. I can't recall the station. He notifies me in regard to
the cars shipped and I bill them out for him. ·
Q. In other words, you bill out cars for him Y
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A. I bill and have supervision of his loading.

C. D. GRACE,
sworn on behalf of the defendant, testified as follows:
Examined by Mr. Martin:
Q. Mr. Grace, tell the jury, please, your name, age and
where you live?
A. C. D. Grace; forty-three years old; Philadelphia.
Q. W~at is your ~nnection with the Pennsylvania R·ailroad Company!
A. Supervisor of freight service.
Q. How long have you been with the Pennsylvania 7
A. Twenty-two years.
·Q. I am trying to find out about the movement of Irish
potatoes from Norfolk and vicinity to New York. I wish
you would tell the jury, please, how that movepage 105 ~ ment is made, and the ordinary schedules on them.
Mr. Old: I object to that question.
The Court: I overrule the objection.
Mr. Old: Exception.
Mr. Martin: You can answer the question.
A. Did you say from arty particular territory 7
By Mr. Martin:
Q. I said from Norfolk and vicinity moving through Port
Norfolk.
A. Potatoes, Irish potatoes, from the Norfolk District are
assembled on the Norfolk side and move by float across the
Bay to Cape Charles where they are again rehandled and
classified as far a~ possible by destinations, and dispatched
from that point. Generally the N e-rV York c:ars are dispatched in solid trains and move through intact to Jersey
City which is on the west bank of the Rudson River. At
Jersey City the train is broken up and the cars are again
handled on car floats of ten car capacity each to the East
side of the River where they are· delivered .to Piers 28 and
29. Upon arrival at Piers 28 and 29 the cars are handled by
a gang of unloaders and the potatoes are distributed by hand
trucks to their differ~nt locations. All perishables are carried to 28 and 29. Q. Piers 28 and 29?
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A. Yes, and are unloaded and trucked to what
page 106 ~ we call assigned sections; that is, each consignee
has an assigned section which for all intents and
purposes is really his store. When the potatoes or perishables moving are placed there they are taken off the trucks
and assorted and stacked up and arranged for display purposes, and later on, when the market opens, the buyers come
in and buy from those samples.
Q. The market is right on the wharf?
A. The market is right on the dock.
Q. On Piers 28 and 29?
A. On Piers 28 and 29.
Q. How about the time you have to stop unloading so you
can assort them and arrange them for customers Y
A. There is a recognized market hour at Piers 28 and 29
which is arranged by the trade. That market hour for potatoes and vegetables is five A. M. daylight time, New York.
Under the arrangement with the trade we must complete
unloading one hour before the market hour so that it will
give them an opportunity to assort their commodities and
arrange them for display purposes. If unloading was continued it would result in chaos, and that means we must stop
unloading at four A.M.
Q.. What kind of time?·
A. Daylight time.
Q. What is N e'v York time?
page 107 ~ A. New York is all daylight time during that
period which is in effect three A. M.
Q. When you say daylight time you mean daylight saving
time?
A. Yes, sir.
Q. That makes everything an hour earlier?
A. Yes.
Q. S'o if you went by sun time it would be four A. ~1.
Standard time?
A. Yes.
Q. And you 'vould have to stop unloading at three A. M.
Standard time?
A. Yes, we must complete unloading at three A. J\L Standard time. We cannot start unloading a car unless we can
complete unloading it by three A. M.
Q. So if a car came in and you could not finish unloading
it by three A.M. it would have to go to the next market, next
morning?
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A. It would have to be held over until the next market the
next morning.
By the Court:
Q. What is the schedule time from Cape Charles and Norfolk to New York?
A. The schedule time 7
. page 108

~

Mr. Old: I object to that question.

.By Mr. Martin:
Q. On Irish potatoes?
A. The schedule time from the Norfolk District and the
entire lower peninsular, lower end of the peninsular, is third
morning delivery New York
Q. How long has that been the ordinary schedule to your
knowledgeY
Mr. Old: Same objection.
The Court: Objection overruled.
~1:r. Old : Exception.
, A. That has been in effect for about ten years, to my knowl-

edge.
CROSS EXAMINATION.
By Mr. Old:
Q. Mr. Grace, you have no published schedules, do you, to
the truckers? You don't publish any schedules 1
A. We give them any information they ask for. I have
written a great many letters furnishing them such information.
Q. You have received letters asking you what the schedule
is, haven't you?
A. Oh, yes, I know what it is.
Q. You have no publishes} schedule?
A. We don't publish it in pamphlet form, no, sir.
page 109 ~

RE-DIRECT EXAMINATION.

By Mr. Martin:
Q. Regarding train D-2, can potatoes ever get into D-2 as
a fill out?
A. Yes, they occasionally do get in there.
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Q. Have you a memoranaum of instructions on that you can
show us?
A. I have, yes, sir.
Q. Will you please produce thatY
Mr. Old: I object to that unless he can prove it was published and served O:ij.. the truckers, and not a private matter
for himself and the Railroad Company.
The Court: I sustain the objection.
Mr. Martin: We are ready to prove it and offer to prove
it, and save the point.
The Court: All right.
Mr. Martin: Very good.
Mr. Old: He can't prove a memorandum.
Mr. Martin: It is a printed booklet.
·RE-CROSS
By Mr. Old:

EXA~IINATION.

.

Q. Was that printed booklet ever sent to the
page 110 ~ different shippers, or not Y
A. The inforxp.ation in it is given to the

shippers.
Q. But only when they write for it 1
A. That is all.
Q. you don't send them that pamphlet r
A. No; we could not attempt to send it to the shippers ..
We don't know who wants it.
W. S'. PINE,
sworn on behalf of the defendant, testified as follows:
Examined by Mr. Martin:
Q. Mr. Pine, tell the jury, please, your name, occupation,
and where you live Y
A.- W. S. Pine; Chief Clerk to the Freight Agent at Pier
28; New York, Pennsylvania Railroad; I live in Elizabeth,
New Jersey.
.
Q. I want you to fell the jury the situation at Pi~r ~8 and
29 as to how deliveries of potatoes and truck are made, and
how they are handled there?
.
.
A. All produce, fruits and vegetables, are _brought over
.
.
.during the night and early morning hours, and
page 111 ~ they must be over there so that' they can be lJn.:.
loaded by four o'clock in the morning. Of course,
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at four o'clock in the morning the salesmen for the concerns
come in there and sign for their freight and display it and at
. four thirty the buyers come in and buy it, what is on display,
and a half hour after that, or five o'clock, the trucks commence coming in and it is all trucked away in a few hours
after the trucks are admitted at five o'clock.
Q. The trucks are admitted at five o'clock!
A. At five o'clock.
CROSS EXAMINATION.
By Mr. Old:
Q. Mr. Pine, suppose a car should arrive in Jersey City at
say one-forty-five P. M. on a certain date, a car of potatoes,
would those potatoes stay in the car until the following morning at three A. M. or would they be taken out at once 7
A. That depends upon conditions. Generally they would
remain in the car and come over that evening and be unloaded
that evening for the next morning's market.
Q. The cars are generally placed in a parking space at .Jersey City?
A. Yes, and they generally bring them over as fast as they
can.
page 112 ~ Q. They stay in the carY
A. They stay in the car until the time they are
unloaded.
By Mr. Martin:
Q. They work on unloading them all night?
A. They work on unloading them all night up until four
A.M.
By the Court :
Q. When you say four A. M. do you mean daylight time
or Standard time Y
A. Daylight saving time.
By Mr. Martin:
Q. Or three A. ~L Standard time Y
A. Three A.M. Standard time.

H. D·. HAYCOCI{,
sworn on behalf of the defendant, testified as follows:
Examined by Mr. Martin:
Q. Mr. Haycock, tell the jury, please, your name and occu.
pation 7
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A. H. D. Haycock; Clerk of the Pennsylvania Railroad,
Port Norfolk.
Q. How long have you been with the Pennsylvania at Port Norfolk Y
.
A. Eleven years.
Q. Have you made_ up a list of all the carloads of potatoes
originating on the Pennsylvania system going through Port
Norfolk in June and July of 1925?
A. Yes, sir; we made a list of all carloads of potatoes
shipped from Port Norfolk.
Q. Where you would have the shipping orders?
A. Yes, sir.
.
Q. You could not put on that record shipments made over
the Norfolk .Southern here because the Norfolk Southern
'vould have that order?
A. Yes, sir.
Q. But all you had shipping orders for originating at Port
Norfolk you would put on it?
A. Yes, sir.
Q. I show you a photographic copy starting with June 3rd
and running until· July 16th. That covers the whole season Y
A. Yes, sir.
Q. Of last year?
A. Yes.
.
Q. I ask you if you made that up correctly from data at
Port Norfolk so it would be in legible shape?
page 113a ~ A. Yes, sir.

page 113

~

Mr. Old: That is only as to the cars at Port Norfolk?
~fr. Martin : Yes.
By Mr. Martin:
Q. Of course, part of this record that shows delivery in
New York you didn't make up yourself?
A. No, sir.
Q. That was made ·up by a different manY
A. Yes.
Q. But part of this exhibit which I put in evidence, on
four sheets, over to the left of my hand which appears to be
in typewriting and the Port Norfolk end, you did make up Y
A. Yes, sir.
Q. And you made it from your original records?
A. From bills of lading; yes, sir.
Q. From bills of lading¥
A. Yes.

r·~··--
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Mr. Martin: These four sheets, photographic copies, I ·will
ask the stenographer to mark "Exhibit A" with this witness'·
name.
Note: The papers are marked "Haycock Exhibit A".
~Ir. Old: It is understood this is subject to
the time of. the Port Norfolk deliveries.
Mr. Martin: We will prove the other deliveries by another
witness.

page 114}

By Mr. Martin:
Q. Regarding the shipments of cars originating on the
Norfolk S'outhern of potatoes in 1925, did you also make up
data which I sho'v you hereY
A. 'Yes, sir.
Q. Which extends on this exhibit which I mark ''Exhibit
B '' over to all typewritten items, but there is some handwriting· on the extreme right which you did not make as that
was done by a man at another placeY .
A. Yes, that is the statement I prepared for Mr. White.
Q. This oneY
A. Yes, sir.
Q. And that is carried over on this big statement!
A. Yes, sir.
Mr. Martin: I put this_ in evidence. I will pin these together and mark it ''Exhibit B ''.
The Witness:

They are the same.

By Mr. Martin:
Q. Sir?
A. They are the same.
Q. One repeats the other?
A. Yes, sir.
page 11? } Q. Norfolk Southern cars that are bound for
New York have to pass through Port Norfolk in
order to go on North?
A. Yes, sir.
C. L. REESE,
sworn on behalf of the defendant, testified as follows:
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Examined by Mr. Martin:
Q. Mr. Reese, tell the jury, please, your name and where
you liveY
A. My name is C. L. Reese; I live at 1023 Anna Street,

Elizabeth~

Q. Elizabeth, New Jersey?
A!.. Elizabeth, New Jersey.
Q. Where is your place of business and what railroad are
you employed by?
A. Employed by the Pennsylvania Railroad, Pier 28, North
River, New York.
Q. Did you make up from original records the deliveries
and consignees of the various cars I show you on this exhibit
which we have put in evidence in four sheets marked "Ex"hibit A''? This is a photographic copy showing
page 116 ~ your work apparently on the right hand side?
A. I made a record of arrival and record of delivery of the cars.
.
Q. Were they, or not, accurately made up from your original data? .
A. Made right from ~the records. ·
~
Q. The ones I show you were all cars originating a.t Port
Norfolk or with the Pennsylvania system. There was another one marked Exhibit B, which shows cars originating
with the Norfolk Southern, potatoes, with the same handwriting over on the right hand side. I want to know ·whether
or. not that was made by you from original data, and correctly made Y
A. That is my handwriting and made from the original
records.
Q. They are the genuine records from the custody of the
railroad?
A. Yes.
Q. Made in the regular course of business Y
J.l. Yes, sir.
·
CROSS EXAMINATION.
By Mr. Old:
Q. Yon don't know anything personally about whether the
cars arrived at the time set forth in that statepage 117 ~ ment, do you Y
A. I didn't get that.
·
Q. You can't state whether the cars arrived at the time
set forth in that statement, can you!
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A. No, I don't know personally. It is just from the records
of the railroad company.
Q. What kind of records Y
A. We ·call them float sheets, and, of course, we had th~
delivery receipts showing the time the consignees signed.
Q. Is that the time they arrived in New York Y
A. The time of arrival in New York, and we show the time
of delivery.
Q. In New York?
A. Yes.
Q. That means they have gone over on the floats and arrived in New York?
A. Yes, sir, Pier 28.
By Mr. Martin:
Q. The original records show receipt by the consignee;
when the consignee receives them Y
Mr. Old: I object to that statement.
The Court: I overrule the objection.
Mr. Old: Exception.
A. Yes.
page 118

~

WM. G. McANANY,
sworn on behalf of the defendant, testified ·as fol-

. lows:
Examined- by Mr. Martin:
Q. Mr. ~IcAnany, will you please tell the jury your name
and where you live?
A. My name is Wm. G. ~fcAnany, and I live in Long Island.
Q. What is your business and position?
A. At the present time I am resident manager of the Morehead Inspection Bureau. We are a neutral company, inspectors of perishable commodities.
Q. Where?
A. IJ?. New York City and elsewhere. At the present time
we have some fifty-nine offices in the United States ..
Q. Were you in that business and position in July, 1925?
A. Yes, I was.
Q. You state that you are neutral inspectors. What do
you mean by that?
A. We furnish anyone desiring same neutral and informa-
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tion on any. car of perishables arriving at any terminal in
New York City, and do work for consignees and carriers. \
Q. Did you make an inspection of three of the W. E.
Hudgins' cars we have been discussing?
A. Yes, I did, personally.
Q. Can you tell us the condition of those three
page 119 } cars, and the reason for their condition Y
A. Yes, sir.
Ql Tell the jury. First, why did you inspect them, on whose
request?
A. On the consignee's request.
Q. Not the railroad company's?
A. No, sir.
Q. Tell the jury all about it f
A. The consignee protested these three cars on condition
and I went down to the pier, the location of the cars, which
were placed there by the railroad company, and found the
whole three cars were packed in unventilated barrels, with
burlap covers, and no marks and no shipping brand whatever. I can say forty per cent of the barrels 'vere slack due
to the leaky condition of the contents. Unventilated barrels
at that time of the year is not the best container to ship potatoes in. The leaky condition of the potatoes was due to a
bacteria formation due to the poor ventilation, and created
that condition in the barrels.
Q. What do you mean by ·unventilated barrels?
A. Hardwood barrels, no holes in the staves whatever to.
let any air or ventilation get into the potatoes.
Q. Is that the proper barrel to ship potatoes in at that
time of the year?
A. No, sir; it is not.
page 120} Q. Did you make a memorandum in your handwriting and give it to the consignee pursuant to
his request at that time and save a carbon copy which you
have now?
,..
A. I don't recall whether the consignee got a copy but I·
did personally give it to the railroad.
Q. Are they the genuine papers (handing papers to witness)?
A. Yes, sir.
Q. Written by you?
A. Yes, sir.
Q. That apparently is a carbon copy?
A. This is the original carbon.
Q. The original carbon?

_,.
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A. Yes, sir.
Q. What do you mean by original carbon 7
A. There was the original writing, and this is the second
sheet.
Q. It is the second sheet?
A. Yes, sir.
Q. And the original writing goes all the way through Y
A. Yes, sir.
Q. Have you got any interest in this case at all or are you
trying to favor either side?
A. None whatever.
Q. Does, or not, your business depend upon being neutral
and fair?
page 121 ~ A. Yes, sir; we do as much work for the consignees as anybody else. The same thing is true
practically with the Beaufort Truck Growers' Association of
Beaufort, S'outh Carolina, a complete farmer organization.

Mr. Martin: I mark these and put them in evidence, "X",
''Y'' and ''Z'', on the back.
CR08S

EXA~IINATION.

By Mr. Old:
.
Q. You say you never gave a copy of"this to the consignees?
A. Not that I recall. The consignee may have called our
office.
Q. You were employed by the consignee, were you not Y
A. Not at that time, no. They complained to the Pennsylvania Railroad about their condition and we examined them
for them.
Q. For who?
A. The Pennsylvania Railroad.
Q. But you didn't report it to the consignees at allY
A. Not that I recall. B. Abel may ·have got a copy, but
whether he did or not I can't tell you.
Q. Where are the originals Y
~Ir.

Martin: This is the duplicate original.

page 122 ~ By Mr. Old:
Q,. Were the originals in typewriting, or not?
A. No, in long hand.
Q. The originals were in long hand f
A. Yes, the same as that.
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Q. This is a carbon, and you gave a copy of this to the
railroad?
A. That is the original carbon, yes, sir.
W. F. BO·N.NE·Y,
sworn on behalf of the defendant, testified as follows:
Mr. Martin: Mr. Bonney has been in the Courtroom. He
is connected with the claim department, and we want to show
the matter of complaint. It is customary for one party on
each side to remain in.
· The Court: Let's see what his testimony is first.
By Mr. Martin :
Q. ~{r. Bonney, tell the jury, please, your name, age and
occupation?
A. Yes, s~r.
page 123 ~ Norfolk. Southern Railroad; twenty-nine years
old; live in Norfolk, Virginia.
Q. How long have you been claim agent of the Norfolk
Southern Railroad?
A. Thirteen years.
Q. In your duties have you had to handle claims for trucks
of various kinds, including potatoes 1
A. That is all I have done for thirteen years.
Q. During the thirteen years' experience you have had,
please state whether, until the last few months, there has ever
been any claim for Irish potatoes being delayed when they
were delivered on the third morning's market?
Mr. Old: May it please the Court- The Court: All right; objection sustained.
¥r. Martin: Why, because he was in here or because it is
irrelevant T
The ·Court: · Because it is irrelevant.
Mr. Martin: We save the point and offer to prove it.
Note : Defendant rests.
· page 124

~

W. E. HUDGINS,
the plaintiff, recalled in rebuttal, testified as fol-

lows:
Examined by Mr. Old:
Q. Mr. Hudgins, what kind of barrels were those potatoes
shipped inY
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A. They were East barrels, made by the Farmers' Manufacturing Company.
The ·Court: He has already testified to that. He testified
they were shipped in the standard· barrels.
By Mr. Old:
Q. Were the c9vers exactly like they always use?
A. Yes, sir.
By the Court:
: Q. Were they chopped in the side, Mr. Hudgins Y

A. Yes, sir; they make them that way, a little chop in the
sides.
Q. And the other barrelsA. The other barrels had straight up and down staves and
a crack or opening like your fingers.
Q. What is the other kind?
A. The· other kind is the stave. One is what we call the
East pattern barrel, cracked all around, and the stave barrel
is made like a flour barrel and has got little slots, six or seven
or four or five in the middle.
page 125 ~ Q. They were cut when you got them Y
A. Yes, sir.
By Mr. Old:
· Q. These statements filed by Mr. McAnany say that the po-

tatoes were in bad condition. Would, or not, twenty-four
hours' delay cause such a condition as he describes?
A. Undoubtedly, green potatoes in that kind of hot weather.
W. B. SHAFFER,
recalled on behalf of the plaintiff, testified in rebuttal as
follows:
Examined by J\Ir. Old:
Q. Mr. Shaffer, Mr. Cooke stated there was a certain meeting held in 1920 or 1921 with certain shippers and truckers.
Were you at that meeting?
A. Yes, sir.
_Q. What happened at that meeting?
A. In the spring of 1920, and it was about the last week
in May, they had no steamer running to New York at that
time, the Old Dominion having discontinued, and everything
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had to go by rail. They called a meeting down
page 126 ~ to Mr. Cooke's office and during that meeting.
I don't remember whether Mr. Cooke or some of
the officials from Philadelphia made the statement that in
view of the fact that they. had to carry everything, and on
account of the numerous movements of Government property
that 'vas still on the way to France, which would never be
delivered, but was in cars between here and New York .and
along through near Newark, it would be impossible for them
to make better than third morning delivery at that time.
There was no other way except that, and, of course, when.
they told us that we knew there was a congestion between
here and there, and there was not any kick made about it,
but in less than thirty days from that time a few of the citizens and shippers got together and bought two of the Old
Dominion steamers and put them on the run for potatoes
practically until the end of the season. We got our crop
through in good time.
Q. Now, Mr. Shaffer, Mr. Martin has challenged you to
show where cars you shipped arrived on the second morning.
Will you sliow him 7
A. I have looked on this sheet and find two of my cars that
got in on the second morning, and also find three of Mr.
Upton's cars to Phillips & S'ons.
page 127

~

CROSS

EXA~£INATION.

By Mr. Martin:
Q. There were thirteen out of one hundred sixty-three were
there?
A. I don't know. You didn't find any of my own awhile
ago. I find here on 7/13 a car of potatoes to H. G. Miles &
Company which were ~oaded at Port Norfolk and got in on
the second morning, arriving in New York at nine P. M. on
the 14th, and was delivered at seven-forty-five the next morn-·
ing, the 15th, therefore, it got in on the second morning and
was delivered.
Q. We admit there were thirteen out of one hundred sixtythreeA. (Interposing.) I find three more cars here to Phillips
& Sons. I don't know whether we loaded them. We were
shipping a good deal of stuff to them, and our shippers divided their stuff. This seems to be the next car to that (indicating). I find another one here on the 18th going to S. H.
and E. H. Frost.

'1

~

·
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By Mr. Bain:
Q. From whom 7
A. Well, we shipped it. It does not show the consignees'
name here-the consignor's. That is their list. ·
By Mr. Martin:
Q. We have one here with all the consignors on it.- What
date is that 7
page 128 ~ A. Mine is on the 13th to H. G~ Miles & Company.
Q. To H. G. Miles & Company?
A. Yes, sir.
Q. On the 13th of July 7
A. Yes, sir.
Q. We show that shipped by W. C. L. Williamson;
A. We were agents and loaded it and shipped it. There
is one on the 18th to S. H. and E. H. Frost which arrived
on the 20th.
·
By Mr. Bain:
Q. Mr. Shaffer, you have carefully examined that paper
that you have in your handY
A. Yes, sir.
Q. And you have been able to pick out two or three shipments that made second morning delivery in New York; is
that true¥
A. My own shipments; yes, sir.
Q. You referred just now to UptonA. I said there were three in one bunch, and they were
Upton's.
Q. How many shipments are shown on that statement 7
How many cars are shown on that statement?
A. I haven't counted them and that is the reason I just
asked Mr. Martin if this was not a duplication here.
page 129 ~ Mr. Martin: Can't we agree that it is one hundred sixty..three? It is a matter of counting
them.
Mr. Old: I don't know. If you say it is one hundred
. sixty-three, all right.
Mr. Martin: I have counted ~hem .carefully.
By Mr. Bain:
Q. Did you examine the statement as to the number of
·cars which made third morning delivery?

Supreme Court of Appeals of

84

Virginia~

A. Yes, sir.
Q. How many of them are there Y
-l
A. I didn't count them; a good many of them.·
Q. Practically all made third morning Y
A .. No; quite a few here made fourth.
Q. Some were made on the fourth morning7·
A. Yes, sir.
Q. A very small percentage was made on the second morning?
·
A. Yes, a very small percentage in_here.
Q. How many or the cars on those sheets that were either
shipped in your name or the shipper was represented by you,
made second morning delivery Y
A. I only see three of mine.
Q. That made second morningY
A. Yes.
Q. How many of the carsA. I believe here is another one unless it is a
page 130 ~ duplication. That makes four.
Q. ('Continuing.) shipped by you or shippers
you respresented made third morning delivery?
A. ixteen, !-think, Mr. Bain.
Q. Made the third morning?
A. Made third morning.
Mr. Old: We rest, may it please the Court.
Mr. Martin: We rest.
page 131- ~

.

.

And having heard the evidence, and the instructions set forth in bill of exceptions No. 2, and the
argument of counsel, the jury returned their verdicts in these
four cases tried together, a separate verdict in each case, for
the plaintiff, to-wit, for $838.49, $837.00, $827.00, and $770.51;
with interest from July 11, 1925, and the defendant moved to
set aside each verdict on the ground that it was contrary to
the law and the evidence and without evidence to support it,
and for like reason to render final judgment for the defendant
in each case, but the court overruled this motion and entered
judgments for the plaintiff on said verdicts, to which action _
of the court in refusing to._ set aside each verdict, and refusing
to render judgment for the defendant in each case the defenda}!t duly·· excepted, and prays that this its bill of exceptions No. 1, may be signed, sealed and made part of the
record, which is accordingly done in due time this 19th day
of November, 1926, after· it duly appeared in writing that

_,
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the plaintiff had been given proper notice of the time and
place of presenting this bill of exceptions.
B. D. WHITE, Judge.

(S'eal.)

A. Copy-Teste:
B. D. WHITE, Judge.
page 132 ~ Va., in the Circuit Court of Princess Anne County.
W. E. Hudgins

v.

Norfolk Southern Railroad Co.
4 Oases tried together.
This certifies that the within attached 4 sets of depositions
are all the depositions used in these cases and they are hereby
identified and made part of a bill of exceptions No. 1 .this
day signed.

Given under my hand this 19th day of November, 1926.
B. D. WHITE, Judge.
Depositions of Charles H. Hartman, Bernard
Abel and :B,. V. Miles, taken before me, H. L.
Cadmus, a Notary Public in and for the County of New York,
in the S~ate of New York, with authority to take depositions
in the City of N e'v York, on the lOth day of March, 1926, in
pursuance of the annexed notice, at 202 Chambers Street,
Borough of Manhattan, City of New York, between the hours
of 10 :00 A. M. and 4 :00 P. M., to be read in evidence in a .suit
in which Vv. E. Hudgins is plaintiff and Norfolk Southern
R.ailroad Company, is defendant, pending in the Circuit Court'
for the County of Princess Anne, Virginia.
page 133 }

Present: William V.l. Old, Jr., Esq., of ·Old & Brockenlnough, Esqs., counsel for Plaintiff. No appearance for De. fendant.
CHARLES H. HARTMAN,
being first duly sworn, deposes and says as follows :
DIRECT EXAMINATION.
Bv J\IIr. Old:
··Q. Please state your name, age, residence and occupation?
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A. Charles H. Hartman, age 54, reside at 2081 East 47th
Street, Brooklyn; salesman for P. & J. Martori.
Q. How long have you been a salesman for P. & J. Martori T
A. 'l~hree years.
Q. Prior to that time what was your business?
A. Salesman for Bernard Abel & Company.
- Q. What were your duties as salesman?
page 134 ~ A. General salesman of all fruits and vegeta·
bles, all kinds.
Q. As such salesman are you in a position to testify as to
when a shipment of potatoes should arrive by rail in New
x-ork, if you know the date of shipment from Shelton, Va.,
a station near Norfolk?
A. The second morning.
Q. A bill of lading will be introduced in evidence showing
that on July 9, 1925, W. E. Hudgins shipped t0 your firm by
rail from Shelton, Va. (a. station near Norfolk) in_ Car No.
21263, 200 barrels of potatoes. Will you state when this
shipment should have been delivered to P. & J. Martori in
New York?
A. On the second morning, the morning of the 11th.
Q. In time for that day's market~
A. In time for that day's market.
Q. When was this shipment delivered to P. & ,J. Martori T
A. On the 13th of July, 1925.
Q. For what did that sell?
A. We sold 162 barrels of potatoes at $2.00 and 38 barrels.
at $1.25.
Q. State to whom that was sold Y
A. I sold that car three~ different times; one time to Rich
& Schwab at the market price tha.t day; $4.00 I think.
Q. Did they take that carY
A. No, sir, they returned it.
<~.Why?

A. Had order.
Q. Then to whom did they sell it?
A. H. C. Boback, at the same price.

Q. Did he take it?
A. No, he returned it, bad order.
Q. Then did you sell it again~
A. Then I sold it to Rich & Schwab, at $2.00
page 135 ~ for 162 barrels and 38 barrels at $1.25.
Q. Was that the best price you could obtain
for that?
A. The very best.
Q. What was. the condition of the potatoes Y

-
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A. Very bad order.
Q. Are you in a position to judge from your experience
in dealing with potatoes and other truck what was the cause
of that condition?
A. Delay.
Q. If the car had ·been delivered to you in New York on
July 11th, 1025, in good order, what price could you· have
procured for that cart
A. I ha.d made arrangements to sell it for $4.50.
Q. I hand you Producer's Price Cun·ent for July 11th and
July 13th, 1925. Is that paper considered reliable among
the trade in New York? (Hands paper to witness.)
A. Yes, sir.
Q. II ow are the prices in this paper arrived at 7
A. The reporters .go to the dock and see the condition of
the market and the price of the market.
By Mr. Old: I will have the Producers' Price Current
marked in evidence. Marked, respectively, Plaintiff's Exhibit "A" and "B", March 10,1926, H. L. C.
Q. You have said that you sold this car for so much. Have
you a duplicate account of sales as rendered to the shipper?
A. Yes. (Witness produces paper.)
Q. Is that correct from the books of P. & J. Martori ~
A. Yes.
Q. When did you have it sold for $4.50?
A. The day it should have arrived, July 11th. ·

By Mr. Old: I offer this account of sales, duplicate copy, showing final sale. Account of Sales
marked Plaintiff's Exhibit '' 0 ", March 10, 1926, H. L. C.

page 136 }

Q. If it had arrived on Saturday in good order, what price
could you have obtained for itt
A. $4.50.
Q. I hand you a freight bill with reference to this car; is
this the freight bill for this shipmentY (Hands paper to witness.)
A. Yes, sir.

By 1\Ir. Old: I will have this freight bill marked for identification. Marked Plaintiff's Exhibit "D ", March 10, 1926.

H. L. C.
Q. Is the account sales, Exhibit '' C'' herewith, filed by
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you, a correct statement as to the .sale price, expenses, &c.Y
A. Yes.
Q. During the time of your employment did or did not the
firms by which you were employed have many shipments of
tn1ck by rail from Norfolk and vicinity?
A. Yes.
Subscribed and sworn to before me this
1926.

day of April,

State of New York,
County of New York, ss:
I do. hereby certify, that the deposition of Charles H. Hartman was taken by me under his oath on March 10; 1926, in
the City of New York; that the deposition as certified to by
me i.s a true statement of his testimony, and that Charles H.
Hartman died on the 29th day of March, 1926, before I could
obtain his signature to his deposition.

Witness n1y hand and official seal of office this 19th day of
A.pril, 1926.
(Notarial Seal)

H. L. CADMUS,

II. L. CADMUS, Notary Public,
N.Y. Co.lO
page 137

~

BEJRNARD ABEL,
being first duly s'vorn, testified as follows:
DIRECT EXAMINATION.

Bv Mr. Old:
"Q. Wh~t is your full name, age, residence and occupation~
A. Bernard Abel, age 66 years, Commi.ssion business, President of Bernard Abel Co., Inc., corner Franklin and West
Streets, New York City.
Q. How long have you been in the commission business in
New York City1
A. 50 years.
.
.
Q. During that time have you had many shipment~ from
Norfolk aiid viduity, to New York~
A .. I go to Norfolk to purchase truck there to be shipped
.
to my firm in New York. Q. Are you in a position to testify from your experience
in such shipments by rail from Norfolk to New York as to

_

,;

~
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when a shipment sh<;>uld be delivered to you in New York,
taking into consideration the date of shipment from Norfolk
and immediate vicinity Y
A. Yes.
Q. Suppose a. shipment of potatoes was made in Norfolk
on July 9, 1925, when should such shipment have been delivered to the consignee in New York Y
A. Two days later.
Q. In oth~r words, on what date?
A. Shipped on the 9th from Norfolk, should be delivered
in New York on the 11th in time for that day's market.
Q. Has that been the general time allowed for delivery
by the railroad Y
A. Yes, sir.
BERNARD ABEL.
Subscribed and sworn to before me this 19th day of April,
1926.
H. L. CADMUS,
(Notarial Seal)
H. L. CADMUS, Notary Public,
N. Y. Co. 10.
~--

page 138 }

F. v.· MILES,
being first duly sworn, testified as follows:
DIRECT EXA!IINATION.

By Mr. Old:

Q. Please state your name, age, residence and occupation.
A. E,. V. Miles, 33 years of age; reside at 585 Sixth Street,
Brooklyn, New York. Occupation, Salesman with S. H. & E.

~

.

II. Frost, 319 1Va~hington Street, New York City.
Q. How. long have you been connected 'vith the firm of S.
H. & E. H. FrostY
A. Four years.
Q. Prior to that time what bu'siness were you in Y
A. Salesman f.or H. G. Miles & Co., New York, N.Y., for ten
vears .
. Q. Are you in a position to judge from your above experience 'vhen potatoes should arrive by rail in New York from
Norfolk and vicinity, if you know the date of shipment!
A. Yes.
·
Q. Suppose potatoes were shipped from Norfolk and immediate vicinity by rail on July 9, 1925, when, from your experience, should these potatoes have been delivered to the consignee in New York Y

90
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A. The morning of the 11th in time for the market.
Q. Is it or is it not a fact that upon receiving notice of
shipment from Norfolk and near vicinity, you expect the
shipment to arrive when 1
A. '11he second morning.
Q. Did your firm sell any potatoes on July 11, 1925; if so,
for how inuch?
A. Yes, we sold potatoes on that date.
Q. lPor how much?
A. $5.75 per barrel, # 1.
page ·139 }

Subscribed and sworn to before me this 19 day
of April, 1926.
F. V. MILES,

(Notarial Seal)

H. L. CADMUS,
H. L. CAD:J\IIUS, Notary Public,
N.Y. Co. 10.

page 140 } State of New York,
County of_ New York, ss:
I, H. L. Cadmus, a Notary Public in and for the County
aforesaid, in the State of -New York, with authority to take
depositions in the City of New York, do hereby certify that
the foregoing depositions were duly taken and reduced to
writing before me at the time and place therein mentioned,
pursuant to the annexed notice.
_ I do further certify that after the reading over ·of the deposition by the witnesses, they signed same in my presence.
In witness whereof, I have hereunto set my hand and
affixed my official seal this 19th day of April, 1926.
(Notarial Seal)

H. L. CAD·MUS,
H. L. C.AD:J\IIUS, Notary Public,
N.Y. Co. 10.

Com. expires Mch. 30, 1928.
My fee is $10.00.

H. L. CADMUS.
page 141 } 'fo_ Norfolk Southern Railroad Company:
Take notice, that on the lOth day of March, 1926, at the

~or£olk
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office of P. & J. Martori, 202 Chambers Street, in New York,
N. Y. between the hours of 10:00 A. J\II. and 5:00 P. M. on that
day, I shall proeeed to take the depositions of P. Martori,
Charles llartman and others, to be read as evidence in my behalf, in a <lertai.n action at law, depending in the Circuit Court
for the County of Princess Anne, Virginia, wherein I am
plaintiff and you 8.re defendant; and if, from any cause, _the
taking of ·the said depositions be not commenced, or if commenced, be not concluded on that day, the taking thereof will
be adjourned from day to day, at the same place and between
the same hours, until the .same shall be completed.
·
Respectfully yours,
W. E. HUDGINS,

By Counsel.

OLD & BROCKENBROUGH.
Car. 21263:
Shipment 7/9/25.
$700.00 suit.
2/24/1926.

!io'

Service accepted.
JAS. G. MARTIN, P. Q.
page 142 }

Depositions o£ Bernard Abel, Joseph B. Ellison, Ben Balish, F. V. Miles and Charles H. Hartman, taken before me, H. L. Cadmus, a Notary Public in and
for the County of New York, in the State of New York, with
authority to take depositions in the City of New York, on
the lOth day of March, 1926, in pursuance of the annexed
notice, at the office of Bernard Abel & Co., Inc., Corner Franklin and West Streets, Borough of Manhattan, New York City,
N.Y., between the hours of 10:00 A.M. and 4:00P.M. to be
read in evidence in a suit in which W. E. Hudgins is plaintiff
and Norfolk Southern Railroad Company is defendant, pending in the Circuit Court for the County of Princess Anne,
Virginia.
Appearances: William W. Old, Jr., Esq., of Old & Brockenbrough, Esqs., Counsel for Plaintiff. No appearance for Defendant.
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BERNARD ABEL,
being first duly sworn, testified and deposed as follows:
DIRECT EXAMINATION.

By Mr. Old:
Q. Please state your name, age, residence and o~upation.
A. Bernard Abel, 66 years of age, Commission Merchant,.
Ben1ard Abel & Co., Inc., Corner Franklin and W e~t Streets,
New York City, New York.
Q. How long have you been in the commission business in
New York CityY
A. 50 years and over.
Q. During that time have you often received shipments of
truck froll1 No.rfolk and immediate vicinity, and, if so, how
often Y
·
A. At all times during the year; I also purchase
page 143 ~ there and ship to my firm in New York.
Q. Are you in a position to judge from this experience 'vhen shipments by rail of this truck should be delivered to the consignee in New York from Norfolk and immediate vicinity, provided you have the date of shipment from
Norfolk?
A. Yes, on the second day.
.
Q. Is that the time in which the railroad is expected to deliver the produce in New York Y
A. Yes.
· Q. Do you or do you not make your arrangements as to
sales with reference to such deliveryY
·
A. "\Ye make sales on arrival and sometimes we sell the
goods before arrival if we know 'vhat is coming.
Q. If you sell the goods before arrival, is it not a fact
that you sell them with the expectation of arrival on time 1
A. Yes, arrival on time and in good condition.
Q. A bill of lading will be introduced in evidence showing
that on July 9, 1925, W. E. Hudgins shipped to you by rail
from Shelton, Va., to B. Abel & Co., Inc., New York, in car
#20648, N. S., 200 barrels of potatoes. When taking into
consideration your past experience, when should this shipment have been delivered to you in N e'v York, and for what
market?
.
.
.
A. It would be due here on Saturday, July 11th.
Q. When was this shipment delivered to B. Abel & Co.,
Inc.Y
A. Monday, July 13th, 1925.
Q. What was the cop.dition of the potatoes upon arrival 1

Norfolk Southern R. R. Co. v. W. E. Hudgills.

93

A. In very bad order. Q. Did you examine these potatoes yourself Y
A. Yes, sir.
.
Q. Are you in a position to judge from the
page 144_ ~ condition of these pota.toes what was the cause
of such condition~
A. Due to delay in hot weather, same being in the cars.
Q. I hand you a freight bill for this shipment. Please
identify it and state whether this is the freight bill paid by
you Y (Hands paper to witness.)
A. It is.
By 1Ir. Old: I offer this to be marked in evidence. Marked
Plaintiff's Exhibit "A", March 10, 1926, H. L. C.
Q. For what did you sell these potatoes?
A. $1.50.
Q. I hand you a duplicate account of sales for this shipment; is it or is it not a correct statement of the amount received from the sale, amount of expenses, and $167.00 amount
paid toW. E. Hudgins? (Hands paper to witness.)
A. Yes, sir.

By Mr. Old: I will have this marked in evidence. Marked
Plaintiff's Exhibit "B", March 10, 1926, H. L. C.
Q. What would these potatoes have sold for on July 11,
1925, if they had arrived in good condition Y
A. They had already been sold for $6.00 a barrel, but the
party would not accept the same on account of their condition.
Q. Was the. price you received per barrel for the potatoes
on l\fouday, :July ] 3th, 1925, the best price you could obtain
owing to this condition Y
A. Yes.
Q. What was the prevailing sales price of potatoes on July
11th, 1925?
A.· I hand you the Producers' Price Current for these days,
which show the sales prices.
.
Q. Is this paper considered reliable among the
page 145 ~ commission merchants of New York City1
A. Yes.

By Mr. Old: I offer in evidence Producers' Price Current
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of July 11th and 13th, 1925. Marked, respectively, Plaintiff's
Exhibit "0" and "D", March 10, 1926, H. L. C.
Q. !low are the pric~s obtained for the Publication in the
Producers' Price Current 1
A. The prices are obtained according to the quality and
receipts of the market. The reporter goes among all the commission merchants every day and these prices reflect the actual sales.
Q. 'rhere is a range of plices set out in this paper; what is
the cause of this range of prices?
A. The range of prices is according to the quality and condition of the market; it may be strong and it may be weakthe quality and condition of the market.

/

BERNARD ABEL.
Subscribed and sworn to before me this 19th day of April,
1926.
H. L. CADMUS,
(Notarial Seal)
H. L. CADMUS, Notary Public,
N. Y. Co. 10.
-_

page 146

~

,JOSEPH B. ELLISON,
being first duly sworn, deposes and says as fol-

lows:

DIRECT EXAMINATION.
Bv Mr. Old:
··Q. Please state your name, age, residence and occupation.
A. Joseph B. Ellison,- age 37, residence New York City;
occupation Salesman.
Q. By whom are you employed as a salesman?
A. .Bernard A bel & Co., Inc.
Q. How long have you been a salesman for Bernard Abel
& Co., Inc.Y
A. 15 years.
Q. During that time have you sold much truck from Norfolk
and vicinity?
A. A great deal.
Q. Did you sell the potatoes which arrived in New York
on J'uly 13, 1925, in Car #20648 N. S., shipped by rail, from
W. E. Hudgins, Shelton, Va. Y
A. Yes.

...
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Q. When did you expect the delivery of this car of pota·
toes in New York¥
A. July 11th, 1925.
Q. When you state that you expected the car to arrive in.
New York on the 11th, do your or do you not know when the
same was shipped from Shelton, Virginia?
A. The same was shipped on the 9th.
.
Q. IIad you or had you not sold the potatoes upon arrival
on the 11thY
A. I had these potatoes sold to arrive on J'uly 11th, at
$6.00 per barrel.
Q. When were these potatoes delivered to Berpage 147 } nard Abel & Co. Y
A. On July 13th, 1925.
Q. When they arrived on the 13th, did you try to get the
same party to purchase these potatoes Y
A. Yes.
Q. For how much Y
A. $6.00 a barrel. He had also agreed to purchase two
other cars from W. E. Hudgins, which were shipped on July
9th, at the same price.
Q. Why wouldn't the party take these potatoes on July
13thY
A. Thev had arrived in bad condition.
Q. Did .. you sell those potatoes yourself 7
A. Yes, sir.
Q. For how much t
A. $1.50 a barrel.
Q. Was that the best price you could obtain for same?
A. Yes, sir.
Q. If these potatoes had arrived on the 11th, would the
party who was to purchase the same at $6.00 have purchased
the same?
A.. Yes, sir.
Q. You state that the potatoes which arrived on July 13th
were in bad condition. Are you in a position to judge from
your experience what would cause such condition Y
A. Yes, sir.
Q. What was the cause of the condition of these potatoes?
A. In my opinion they were delayed two days in arriving
and laying in the cars in exceedingly hot weather, causing
them to rot.
Q. If the potatoes had arrived on July 11, 1925, is there
any reason to suppose that they would not have arrived in
good order?
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A. No, I think th~y would have arrived in good
page 148 } order and condition according to my past experience in such matters.
JOSEPH B. ELLISON.
Subscribed and sworn to before me this 19 day of April,,
1926.
H. L. CAD·MUS,
(Notarial Seal)
H. L. CADMUS, Notary Public,
N.Y. Co. 10.
0

page 149 }

BEN BALISH,
being first duly s'vorn, deposes and says· as fol-

lows:
DIRECT EXAMINATION.

By Mr. Old:
Q. What is your name, age, residence and occupation.
A. Ben Balish, age 34; fruit and produce business, 124
Warren Street, New York City.
Q. Do you remember purchasing from .Bernard Abel & Co., Inc., for delivery on July 11th, 1925, four cars of potatoes
shipped from Norfolk and vicinity, by rail Y
A. Yes, I bought four cars for delivery on July 11, 1925.
Q. What price were you to pay per barrel for the potatoes 1
A. _$6.00 a barrel.
Q. Did you receive these potatoes on July 11th?
A.. No, I did not.
Q. When were the potatoes delivered to you f
A. They were not shown to me, but I bought these potatoes
for $6.00 a barrel as being good, and when they came they
were not good, so I did not accept the potatoes.
Q. On what date did you turn these potatoes downY
A. When they arrived on Monday, July 13th, 1925.
Q. Why did yon turn them downY
·
A.. On account of poor quality, decayed and not wliat I
bought.
Q. In other words, you bought sound potatoes!
A. Yes.
Q. If these potatoes had arrived on Saturday, July 11th,
1925, 'vould you have accepted them Y
A. Yes.
BEN BALISH.
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Subscribed and sworn to before me this 19 day of April,
1926.
.
H. L. CADMUS,
(Notarial Seal)
H. L. CADMUS, Notary Public,
N.Y. Co. 10.
page 150}

JOSEPH B. ELLISON, Recalled.

By Mr. Old:
Q. Mr. Ellison, you have heard the testimony of Mr. Balish
with reference to the purchase of four cars of potatoes
shipped. by rail on July 9th, 1925, which arrived in New York
on July 13th. By whom 'vere these cars shipped~
A. Three cars shipped by W. E. Hudgins, Nos. 20643, N.
S. 4800, N. S. and 20648 N. S., and one car shipped by W. L.
Whitehurst, Whitehurst Car No. 16293.
JOSEPH B. ELLISON.
Subscribed and sworn to before me this 19 day of April..
1926.
H. L. CADMUS,
(Notarial Seal)
H. L. CADMUS, Notary Public,
N.Y. Co. 10.
page 151}

F. V. MILES,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.

Bv Mr. Old:
"'Q. Please state your name, age, residence and occupation.
A. F. V. Miles, 33 years of age, reside at 585 Sixth Street,
Brooklyn, New York; occupation, Salesman with S. H. & E.
H. Frost, 319 Washington Street, New York City.
Q. Ho'v long have you been connected with the firm of S.
H. & E. H. FrostY
A. Four years.
Q. Prior to that time what business were you in~
A. Salesman for H. G. Miles & Co., New York, N. Y., for ten
years.
.
Q. 'Are you in a position to judge from your above experience when potatoes should arrive by rail in New York from
Norfolk and vicinity, if you know the date of shipment?
A. Yes.

Supreme Court of Appeals of Virginia.

98

Q. Suppose potatoes were shipped from Norfolk and immediate vicinity by rail on July 9, 1925, when, from your
experience, should these potatoes have been delivered to the
consignees in New York?
A. The morning of the 11th in time for the market.
Q. Is it or is it not a fact that upon receiving notice of
shipment from Norfolk and near vicinity, you expect the shipment to arrive when?
A. 'rhe second morning.
Q. Did your firm sell any potatoes on July 11, 1925; if so,
for how much Y
A. Yes, we .soid potatoes on that date.
Q. For how much?
.A.• $5.75 per barrel, #1 ..

F. V. MILES.
page 152 }

Subscribed and sworn to before me this 19
da.y of April, 1926.

. (Notarial Seal)

page 153 }

H. L. CADMUS,
H. L. CAD1\1:US, Notary Public,
_N. Y. Co. 10.

CHARLES H. IIARTMAN,
being first duly sworn, deposes and says as fol-

lows:
DIRECT EXAMINATION.
By 1\fr. Old:
Q. Please state your name, age, residence and occupation.
A. Charles H. Hartman, age 54, reside at No. 2081 East
47th Street, Brooklyn, New York. Salesman for P. & J. Martori.
Q. How long have you been connected with the firm of P.
& J. Ma.tori?
A. Three years.
Q. During that time have you had much experience in the
shipping of truck from Norfolk and vicinity to New York?
A. Yes~
Q. Are you in a position to testify from such experience,

when a shipment should be delivered by rail in New York if
you know when the .shipment was made from Norfolk and
vicinity~

I

--·

I

-----~J
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A. Yes.
Q. Suppose a shipment had been made from Norfolk by
rail on July 9, 1925, of potatoes, consigned to your firm or
some other commission firm in New York, when should that
shipment have been delivered?
A. On the 11th of July.
Q. In time for that day's market?
A. In time for that day's market.
Q. Did the firm of P. & J. Martori receive any shipments
during July, 1925, containing potatoes from Norfolk and immediate vicinity which arrived and were delivered to you on
·
the second morning?
A. Yes, sir.
Q. Will you please state the numbers of those cars and
when the shipment was made from Norfolk and when they
arrived?
A. Car #24057, P. R. R. shipped on July 8th,
page 154 ~ arrived on July lOth in time for that day's
market. The other car is No. 13438, shipped on
July 1st, arrived on July 3rd i~ time for that day's mark~t.
Subscribed and sworn to before me this
1926.

day of April,

State of New York,
County of New York, ss:

I do hereby certify that the depositions of Charles H.
Hartmant, was taken by me under his oath on March 10, 1926,
in the City of New York; that the deposition as certified to
by me is a true statement of his testimony, and that Charles
II. Hartman died on the 29th day of March, 1926.
Witness my hand and official seal of office this 19th day of
April, 1926.
H. L. CADMUS,
H. L. CAD~iUS, Notary Public,
(Notarial Seal)
N.Y. Co .. 10.
page 155
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State of New York,
County of New York, ss :

I, H. J.J. Cadmus, a Notary Public in and for the County
aforesaid, in the State of New York, with authority to take
depositions in the City of New York, do hereby certify that
the foregoing depositions were duly taken and re'duced to
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writing before me at the time and place ..therein mentioned,
pursuant to the annexed notice.
·
I do further certify that after the reading over of the deposition by the witnesses, they signed the same in my presence.
In witness whereof, I have hereunto set my hand and affixed
my official seal this 19 day of .April, 1926.

H. L. CADMUS,
H. L. CADMUS, Notary Public,
N.Y. Co. 10.

(Notarial Seal)

My Com. expires Mch. 30, 1928.
My fee is $15.00.
H. L. CADMUS, Notary.

page 156 ~ To Norfolk Southern Railroad Company:
Take notice, that on the loth day of Marcli, 1926, at th.e
office of Bernard .Abel Co., Inc., West & Franldin Streets,
in New York,· N. Y., between the hours of 10:00 A.M.
and 5:00 P. M. on that day, I shall proceed to
take the depositions of Bernard Abel, and others, to
be read as evidence in my behalf in a certain action at law, depending in the Circuit Court for the County
of Princess .Anne, Virginia, wherein I am plaintiff and you
are defendant; and if, from any cause, the taking of the said
depositions be not commenced, or if commenced, be not concluded on that day, the taking thereof will be adjourned from
day to day, at the same place a.nd between the same hours,
until the same shall be completed.
Respectfully yours,
1. ·•.

W. E. HUDGINS,
By. Counsel,
OLD & BROCI{ENBROUGH.
Car No. 20648.
$1,100.00 suit.
2/24/1926..
Service Accepted.
JAS. G. MARTIN, P. Q.

\
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Depositions of Bernard Abel, Joseph B. Ellison, Ben Balish, F. V. 1\'Iiles and Charles H. Hartman, taken before me, H. L. Cadmus, a Notary Public in and
for the County of New York, in the·State of New York; with
authority to take depositions in the City of New York, on the
lOth day of March, 1926, in pursuance of the annexed notice,
at the office of Bernard Abel & Co., Tnc., Corner. Franklin
and West Streets, Borough of Manhattan, New York City,
N.Y., between the hours of 1.0:00 A.M. and 4:00P.M. to be
read in evidence in a suit in which W. E. Hudgins is plaintiff
and Norfolk Southern Railro.ad Company is defendant, pending in. the Circuit Court for the County of Princess Anne,
Virginia.
Appearances: William W. Old, Jr., Esq., of Old & Brockenbrough, Esqs., Counsel for Plaintiff. No appearance for Defendant.
BERNARD ABEL,
being first duly sworn, testified and deposed as follows:
DIREC~r

EXAMINATION.

By Mr. Old:
Q. Please state your name, age, residence and occup·ation.

A. Bernard Abel; 66 years of age, Commission Merchant,
Bernard Abel & Co., Inc., Corner Franklin and West Streets,
New York City, New York.
Q. How long ·have you been in the commission business
in New York City~
A. 50 years and over.
Q. During that time have you often received shipments of
truck from Norfolk and immediate vicinity, and,
page 158 ~ if so, how often Y
A. At all times during the year; I also purchase
there and ship to my firm in New. York.
Q. Are you in a position to judge from this experience when
shipments by rail of this truck should be delivered to the consignee in New York from Norfolk and immediate vicinity,
provided you have the date of_ shipment from Norfolk?
A. Yes, on the second day.
Q. Is that the time in which the railroad is expected to deliver the produce in New York~
A. Yes.
Q. Do you or do you not make your arrangements as to
sales with reference to such delivery?
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A. \V e make sales on arrival and sometimes we sell the
goods before arrival if we know what is coming.
Q. If you sell the goods before arrival, is it not a fact that
you sell them with the expectation of arrival on time?
A. Yes, arrival on time and in good condition.
Q. A bill of lading will be introduced in evidence showing
that on July 9, 1925, W. E. Hudgins shipped to you by rail
from Shelton, Va., to B~ Abel & Co., Inc., New York, in car
#4800, 200 barrels of potatoes. When taking into consideration your past experience, when should this shipment have
been delivered to you in New York, and for 'vhat market?
.:L\.. It 'vould be due here on Saturday, July l'lth.
Q. When was this hip1nent delivered to B. Abel & Co., Inc. Y
A. Monday, July 13th, 1925.
·
Q. What was the condition of the potatoes upon arrival Y
A. In very bad order.
Q. Did you examine these potatoes yourself Y
A. Yes, sir.
page 159 ~ Q. Are you in a position to judge from the condition of these potatoes what was the cause of
such condition'
A. Due to -delay in hot weather, .same being in the cars.
Q. I hand you a freight bill for this shipment. Please identify it and state whether this is the freight bill paid by you~
(Hands paper to witness.)
A. It is.
By Mr. Old: I offer this to be marked in evidence. Marked
Plaintiff's Exhibit "A". March 10, 1926, H. L. C.
Q. For 'vhat did you sell these potatoes Y
A. $1.50.
Q. I hand you a duplicate account of sales for thi.s shipment; is it or is it not a correct statement of the amount received from the sale, amount. of expenses, and $167.00 amount
paid to W. E. Hudgins? (Hands paper to witness.)
A. Yes, sir.

By Mr. Old: I will have this marked in evidence. Marked
Plaintiff's Exhibit "B", March 10, 1926, H. L. C.
Q. What 'votdd these potatoes have sold for on July 11,
1925, if they had arrived in good condition'
1~.. They had already been sold for $6.00 a barrel, but the
party would not accept the same on account of their condition.
Q. Was the price you received per barrel for the potato_es
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on Monday, July 13th, 1925, the best price you could obtain
owing to tl1is condition1·
A. Yes.
Q. What was the prevailing sales price of potatoes on July
11th, 19251
A. I hand you the Producers' Price Current for these days,
\vhich show the sales prices.
Q. Is this paper considered reliable among the
page 160 } commission merchants of New York City f
· .A. Yes.

By Mr. Old: I offer in evidence Producers t Price Current
of July 11th and 13th, 1925. Marked, respectively, Plaintiff's Exhibit "C" and "D"', March 10, 1926, H. L. U.
Q. How are the prices obtained for the publication in the
Producers' Price Current f
A. The prices are obtained a.coording to the quality and
receipts of the market. The reporter goes among all the commission merchants every day and these prices reflect the
actual sales.
.
Q. There is a range of prices set out in this paper; what is
·
·
the caus~ of this range of prices~
A. The range of prices is according to the quality and condition of the market; it may be strong and it may be weakthe quality and condition of the market.

BERNARD ABEL.

Subscribed and sworn to before me this 19 day of April,
1926.

(Notarial Seal)

H. L. CADMUS,
H. L. CADMTJS, Notary Public,
N.Y. Co. 10.

,JOSEPH B. ELLISON,
being first duly sworn, deposes and says as follows:
DffiECT EXAMINATION.

By Mr. Old:
Q. Please state your name, age, residence and occupation.
A. Joseph B. Ellison, age 37, residence New York City; occupation Salesman.
Q. By whom are you employe~ as a salesman Y
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A. Bernard Abel & Co., Inc.
Q. How long have you been a salesman for

Bernard Abel & Co., Inc.¥
.A.. 15 years.
·
Q. During that time have you sold· much truck from Nor·
folk and vicinity¥
A. A great deal.
Q. .Did you seU the potatoes which arrived in New York on
~July 13, 1925, in Car #4800, shipped by rail, from W. E.
Hudgins, Shelton, V a. Y
A. Yes.
Q. When did you expect the delivery of this car of potatoes
in New York?
...t\.. July 11th, 1925.
Q. When you state that you expected the car to arrive in
New York on. the 1'1th,. do you or do you not know when the
same was shipped from Shelton, Virginia Y
A. The same was shipped on the 9th.
Q. llad you or had you not sold the potatoes upon arrival
on the 11th~
A. I had these potatoes sold to arrive on July 11th, at
$6.00 per barrel.
.
Q. When were these potatoes delivered to Bernard Abel
& Co.Y
A. On July 13th, 1925.
. Q. 'Vhen they arrived on the 13th, did you try to get the
same party to purchase these potatoes Y
A. Yes~
Q. For· how much Y
A. $6.00 a barrel. He had also agreed to purchase two
other car.s from W. E. Hudgins which were shipped on July
9th, at the same price.
Q. Why wouldn't the party take thes~ potatoes on July
13thY
A. They had arrived in bad condition. f
Q. Did you sell those pota toes yourself Y
page 162 } · A. Yes, sir.
. Q. For how much Y
A. $1.50 a barrel.
Q. Was that the best price you could obtain for samef
A. Yes, sir.
Q. If these potatoes had arrived on the 11th, would the
party who was to purchase the same at $6.00 have purchased
the same?
A. Yes, sir.

---
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Q. You state that the potatoes which arrived on July 13th
were in bad condition. Are you in a position to judge from
your experience what would cause such condition Y
A. Yes, sir.
Q. What was the cause of the condition of these potatoes?
A. In my opinion they were delayed two days ·in arriving
and laying in the cars in exceedingly hot weather, causiug
them to rot.
Q. If the potatoes had arrived on July 11, 1925, is there
any reason to suppose that they would not have arrived in
good order?
A. No, I think they would have arrived in good order and
condition according to my past experience in such matters.

JOSEPH B. ELLISON.
Subscribed and sworn to before me this 19 day of April,
1926.
H. L. CADMUS,
H. L. CADMUS, Notary Public,
N. Y. Co. 10

(Notarial Seal)

page 163 }

BEN BALISH,
being first duly sworn, deposes and says as fol-

lows:
DIRECT

EXA~fiNATION.

By Mr. Old:
Q. What is your name, age, residence and occupation.
A. Ben Balish, age 34, fruit and produce business, 124
Warren Street, Ne'v York City.
Q. Do you remember purchasing from Bernard Abel &
Co., Inc., for delivery on July 11th, 1925, four cars of potatoes shipped from Norfolk and vicinity, by rail Y
A. Yes, I bought four cars for delivery on July 11, 1925.
Q. What price were you to pay per barrel for the potatoes'
A. $6.00 a barrel.
Q. Did you receive these potatoes on July 11th W
A. No, I did not.
Q. ·when were the potatoes delivered to you Y
A. They were not shown to me, but I bought these potatoes
for. $6.00 a barrel as being good, and when they ca~e they
were not good, so I did not accept the potatoes.
Q. On what date did you turn these potatoes down 7
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A. When they arrived on Monday, July 13th, 1925.
Q. Why did you turn them downY

A. On account of poor quality, decayed and not what I
bought.
Q. In other words, you bought sound potatoes?
A. Yes.
Q. If these potatoes had arrived on Saturday, July 11th,
1925, would you have accepted them 7
A. Yes.

BEN BALISH.

Subscribed and sworn to before me this 19th day of April,
1926.
H. L. CAD~IUS, Notary Public,
H. L. CAD~IUS, Notary Public,
N.Y. Co.·lO
page 164

~

JOSEPH B. ELLISON, Recalled.

By Mr. Old:
Q. Mr. Ellison, you have heard the testimony of Mr.
Balish with refe1·ence to the purchase of four cars of potatoes
shipped by rail on July 9th, 1925, which arrived in New York
on July 13th. By whom_ were these cars shipped Y
A. Three cars shipped by vV. E. I-Iudgins, Nos. 20643, N.
S. 4800 N. S. and 20648, N. S., and one car shipped by W. L,;
Whitehurst, Whitehurst Car No. 16293.
JOSEPH B. ELLISON.
Subscribed and sworn to before me this 19 day of April,
1926.
(Notarial Seal)

H. L.

H. L. CADMUS,
Notary Public,
N. Y. Co. 10

CAD~iUS,

F. V. MILES,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By

~ir.

Old:

Q. Please state your name, age, residence and occupation.

A. F. V. Miles, 33 years of age, reside at 585 Sixth Street,
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Brooklyn, New York; occupation, Salesman with S. H. & E.
H. Frost, 319 Washington Street, New York City.
Q. How long have you been connected with the firm of S.
H. & E. H. Frost~
A. IPour years.
Q. Prior to that time what business were you in!
A. Salesman for H. G. Miles & Co., New York, N. Y., for ten
years.
· ·
Q. Are you in a position to judge from your
page 165 } above experience when potatoes should arrive by
rail in New York from Norfolk and vicinity, if
you know the date of shipment?
A. Yes.
.
Q. Suppose potatoes were shipped from Norfolk and immediate vicinity by rail on July 9, 1925, 'vhen, from your experience, should these potatoes have been delivered to the consignees in New York'
A. The morning of the 11th in time for the market.
Q. Is it or is it not a fact that upon receiving notice of
shipment from Norfolk and near vicinity, you expect the
shipment to arrive when Y
. A. The second morning.
Q. Did your firm sell any potatoes on July 11, 1925; if so,
for how much Y
A. Yes, we sold potatoes on that date.
Q. },or how much 7
A. $5.75 per barrel, #1.

F. V. MILES.
Subscribed and sworn to before me this 1.9 day of .April,
1926.

(Notarial Seal)

H. L. CADMUS,

H. L. CADJ\:fUS, Notary Public,
N. Y. Co. 10

page 166 }

CHARLES H. HARTMAN,
·
being first duly sworn, deposes and .says as fol-

lows:

DIRECT EXAMINATION.
By Mr. Old:
Q. Please. state your name, age, residence and occupation.
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- A. Charles H. Hartman, age 54; reside at No. 2081 East
47th Street, Brooklyn, N. Y. Salesman for P. & J. Martori.
· Q. How long have you been connected with the firm of
P. & .J. Martori ~
·
A. Three years.
Q. During that time have you had much experience in the
shipping of truck from Norfolk and vicinity to New YorkY
A. Yes.
· Q. Are you in a position to testify from such experienc()
when a shipment should be delivered by rail in New York if
you know when the shipment was made from Norfolk and
vicinity!
·
A. Y.es.
Q. Suppo.se a. shipment had been made from Norfolk by
rail on July 9th, 1925, of potatoes, consigned to your :firm, or
to some other Commission firm in New York, when should
that shipment have been delivered Y
A. On the 11th of July.
Q. In time or not for that day's market¥
A. In time for that day's market.
Q. Did the :firm of P. & J. Martori receive any shipments
during July, 1925, containing potatoes from Norfolk and immediate vicinity which arrived and were delivered to you on
the second morningY
A. Yes, sir.
Q. Will you please state the numbers of those car.s and
when the shipment was ·made from Norfolk and whey they·
arrived!
A. Car #24057, P.R. R. shipped on July 8th,
page 167 ~ arrived on July lOth, in time for that day's
market. The other car is No. 13438 shipped on
July 1st, arrived on July 3rd, in time for that day's market..
Subscribed and sworn to before me this ..
.

1~~

d~y

of April,

State of New York,
County of New York, ss:
I do hereby certify that the deposition of Charles H. Hartman was taken by me under his oath on March 10, 1926, in
the City of New York; that the deposition as certified to by
me is ·a. trne statement of his testimony, and that Charles
~- .Hartman died on the 29th day of March, 1926, before I
could obtain his signature to his .deposition.
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Witness my hand and official seal of office this 19th day of
April, 1926.
(Notarial Seal)

H. L. CADMUS,
H. L. CADMUS, Notary Public,
N. Y. Co. 10

State of New York,
County of New York, ss:
I, H. L. Cadmus, a Notary Public in and for the County
aforesaid, in the State of New York, with. authority to take
depositions in the City of New York, do hereby certify that
the foregoing depositions were duly taken and reduced to
writing before me at the time and place therein mentioned,
pursuant to the annexed notice.
I do further certify that after the reading over of the deposition by the witnesses, they signed the same in my presence.
In witness whereof, I have hereunto set my hand and
my official seal this 19 day of April, 1926.

a~ed

H. L. CADMUS,

page 168 }

Notary Public.
H. L. CADMUS,
Notary Public, N. Y. Co. 10.

lviy com. Expires Mch. 30, 1928.
Iviy fee is $15.00.

H. L. CADMUS.
To Norfolk Southern Railroad Company:
Take notice, that on the lOth day of March, 1926, at· the
office of Bernard Abel Co., Inc., Franklin & West Streets, in
New York, N.Y., between the hours of 10:00 A.M. and 5:00
P. 1\lf. on that da.y, I shall proceed to take the deposition of
Bernard Abel and others, to be read as evidence in my behalf, in a certain action at law, depending in the Circuit
Court for the County of Princess Anne, Virginia, wherein
I am plaintiff and you are defendant; and if, from any cause,
the taking of the said depositions be not commenced, or if
commenced, be not concluded on that day, the taking thereof
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-will be adjourned from day to day, at the same place and
between the same hours, until the same shall be completed.
Respectfully yours,
W. E. HUDGINS,
By Counsel.
OLD & BROC'I{ENBROUGH.
Car 4800
$1,000.00 suit.
2/24/1926.

Service Accepted.
JAS. G. MARTIN, p. q.
page 169
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Depositions of Bernard Abel, Joseph B. Ellison, Ben Balish, F. ·v. Miles and Charles H.
Hartman, taken before me, H. L. Cadmus, a Notary Public
in and for the County of Ne'v York, in the State of New
York, with authority to take depositions in the City of New
York, on the lOth day of ~larch, 1926, in pursuance of the
annexed notice, at the office of Bernard Abel & Co., Inc., Corner Franklin and West Streets, Borough of Manhattan, New
York City, N.Y., between the hours of 10:00 A.M. and 4:00
P.M. to be read in evidence in a suit in which W. E. Hudgins
is Plaintiff and Norfolk Southern Railroad Company is Defendant, pending in the Circuit Court for the County of
Princess Anne, Virginia.
Appearances: William W. Old, Jr., Esq., of Old & Brockenbrough, Esqs., Counsel for Plaintiff. No appearance for De:fendant.
BERNARD ABEL,
being first duly sworn, testified and deposed as follows:
DIRECT EXA1fiiNATION.

By 1Ir. Old:
Q. Please state your name, age, residence and occupation.
A. Bernard Abel, 66 years of age, Commission Merchant,
Bernard Abel &·co., Inc., Corner Franklin and West Streets,
New York City, Ne"r York.

/
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How long have yon been in the Commission business in·
York City?
50 years and over.
During that time have yon often received shipments of
truck from Norfolk and immediate vicinity, and,
page 170 } if so, how often ~
A. At all times during the year; I also purchase there and ship to my firm in New York.
Q. Are you in a position to judge from this experience
when shipments by rail of this truck should be delivered to
the consignee in New York from Norfolk and immediate
vicinity, provided you have the date of shipment from Norfolk?
A. Yes, on the second day.
Q. Is that the time in which the railroad is expected to deliver the produce in New York?
·
A. Yes.
. Q. Do you or do you not make your arrangements as to
sales with reference to such delivery?
A. We make sales on arrival and sometimes we sell the
goods before arrival if we know what is coming.
Q. If you sell the goods before arrival, is it not a fact that
you sell them \vith the expectation of arrival on time Y
A. Yes, arrival on time and in good condition.
Q. A bill of lading will be introduced in evidence showing
that on July 9, 1925, W. E. Hudgins shipped to you by rail
from Shelton, Va., to B. Abel & Co., Inc., New York, in car
.#20643, N. S., 200 barrels of potatoes. When taking into
consideration your past experience, when should this shipment have been delivered to you in New York, and for what
market?
A. It would be due here on Saturday, July 11th.
Q. When was this shipment delivered to B. Abel & Co.,
Inc.?
A. Monday, July 13th, 1925.
Q. What was the condition of the potatoes upon arrival Y
A. In very bad order.
Q. Did you examine these potatoes yourself~
A. Yes, sir.
p·age ·171 } Q. Are you in a position to judge fliom the
condition of these potatoes what was the cause
of such condition?
A. Due to delay in hot weather, same being in the cars.
Q. I hand you a freight bill for this shipment. Please

Q.
New
A.
Q.
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identify it and state whether this is the freight bill paid by
you Y (Hands paper to witness.)
A. It is.
By Mr. Old: I offer this to be marked in evidence. Marked
Plaintiff's Exhibit" A." March 10, 1926. H. L. C.

/

Q. For wha.tdid you sell these potatoes?
A. $1.50.
· Q. I hand you a duplicate account of sales for this shipment; is it or is it not a correct statement of the amount received from the sale, amount of expenses, and $167.00 amount
paid to W. E. Hudgins? (Hands paper to 'vitness.)
A. Yes, sir.
By :M:r. Old: I will have this marked in ·evidence. Marked
Plaintiff's Exhibit "B", ~{arch 10, 1926, H. L. C.
Q. 'Vhat \Vould these potatoes have sold for on July 11,
.
1925, if they had arriv~d in good condition Y
.A. They had already been sold for $6.00 a barrel, but the
party would not accept the same on account of their condition.
Q. Was the price you received per barrel for the potatoes
on Monday, July 13th, 1925, the best price you could obtain
owing to this condition!
_ A. Yes.
·
Q. What was the prevailing sales price of potatoes on July
11th, 19257
A. I hand yon the· Producers' Price Current for these
days, which show the sales prices.
page 1.72 ~ Q. Is paper considered reliable among the commission merchants of New York City~
A. Yes.
By Mr. Old : I offer in evidence Producers' Price Current
of July 11th and 13th, 1925, Marked respectively, Plaintiff's
Exhibit "C" and "D", March 10, 1926, H. L. C.
Q. How are the prices obtained for the publication in the
Producers' Price Current Y
A. The prices are obtained according to the quality andreceipts of the market. The reporter goes among all the commission merchf,lnts every day and these prices reflect the
actual sales.
·
Q. There is a. range of prices set out in this paper; what is
the cause of this range of prices Y

·----.
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A. The range of prices is according to the quality and condition of the market: it may be strong and it may be weak
-the quality and condition of the market.
BERNARD ABEL.
Subscribed and sworn· to before me this 19 day of .A.pril,
1926.
.
(Notarial Seal}

H. L. CADMUS,
H. L. CADMUS, Notary Public, N.Y.
Co. 10.

•JOSEPH B. ELLISON,
being first duly sworn, deposes and says as follows :
DIRECT EXAMINATION.
By Mr. Old:
Q. Please state your name, age, residence and· occupation,
A. ,Joseph B. Ellison; age 37; residence New York City;
occupation Salesman.
Q. By whom are you employed as a salesman 7
page 173 ~ A. Bernard Abel & Co., Inc..
Q. How long have you been a salesman for Bernard Abel & Co., Inc. Y
A. 15 years.
Q. During that time have you sold much truck from Norfolk and vicinity 7
A. A great deal.
. Q. Did you sell the potatoes which arrived in New York
on July 13, 1925, in Oar #20643, shipped by rail, from W. E.
Hudgins, Shelton, V a. 7
A. Yes.
Q. When did you expect the delivery of this car of potatoes in New York?
A. July 11th, 1925.
Q. When you state that you expected the car to arrive in
New York on the·llth, do you or do you not know when the
same -was shipped from Shelton, Virginia~
A. The same was shipped on the 9th.
Q. Had you or had you not sold the potatoes upon arrival
on the 11th Y
A. I had these potatoes sold to arrive on July 11th, at $6.00 .
per barrel.
·
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Q. When were these potatoes delivered to Bernard Abel &
Co.f
A. On July 13th, 1925.
.
Q. When they arrived on the 13th, did you try to get the
same party to purchase these potatoes¥
A. Yes.
Q. For how much 7
A. $6.00 ·a barrel. He had also agreed to purchase two
other cars from W. E. Hudgins which were
page 174 } shipped on July 9th, at the same price.
Q. Why wouldn't the party take these potatoes
on July 13th 7
A. They had arrived in bad condition.
Q. Did you sell those potatoes yourself?
A. Yes, sir.
Q. For how much?
A. $1.50 a barrel.
Q. Was that the best price you could obtain for same?
A. Yes, sir.
Q. If these potatoes had arrived on the 11th, would the
party who was to purchase the same at $6.00 have purchased
the same?
A. Yes, sir.
Q. You state that the potatoes which arrived on July 13th
were in bad condition. Are you in a~ position to judge from
your experience what would cause such condition?
A. Yes, sir.
Q. What was the cause. of the condition of these potatoes?
A. In my opinion they 'vere delayed two days in arriving
and laying in the cars in exce~dingly hot weather, causing
them to rot. ·
Q. If the potatoes had arrived on July 11, 1925, is there
any reason to suppose that they would not have arrived in
good order?
A. No, I think they would have arrived in good order and
condition according to my past experience in such matters.
JOSEPH B. ELLISON.
Subscribed and sworn to before me this 19 day of April,
1926.
H. L. CADMUS,
H. L. CADMUS, Notary Public,
(Notarial Seal)
~. Y. Co. 10.
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BEN BALISH,
being first duly sworn, deposes and says as fol-

lows:

DIRECT EXAMINATION.

-

..........

By Mr. Old:
Q. What is your name, age, residence and occupation.
A. Ben Balish, age 34, fruit and produce business, 124 Warren Street, New York City.
Q. Do you remember purchasing from Bernard Abel &
Co., Inc., for delivery on July 11th, 1925, four cars of potatoes
shipped from Norfolk and vicinity by rail t
A. Yes, I bought four cars for delivery on July 11, 1925.
Q. What price were you to pay per barrel for potatoes Y
A. $6.00 a barrel.
Q. Did you receive these potatoes on July 11th f
A. No, I did not.
Q. When 'vere the potatoes delivered to you~
A. They were not shown to me, but I bought these potatoes
for $6.00 a barrel as being good, and when they came they
were not good, so I did not accept the potatoes .
Q. On what ·date did you turn these potatoes downY
A. When they arrived on Monday, July 13th, 1925.
Q. Why did you turn them down
A. On account of poor quality, decayed and not what I
bought.
Q. In other words, you bought .sound potatoes f
A. Yes.
Q. If these potatoes had arrived on Saturday, July 11th,
·
1925, would you have accepted them Y
A. Yes.
BEN BALISH.
Subscribed and sworn to before me this 19th day of April,
1926.
H. L. CADMUS,
H. L. C.A.D}{IUS, Notary Public,
(Notarial Seal)
N.Y. Co. 10.
page 176}

JOSEPH B. ELLISON, Recalled.

By Mr. Old:
_
Q. Mr. Ellison, you have heard the testimony of Mr. Balish
with reference to the purchase of four cars of potatoes
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shipped by rail on July 9th, 1925, which arrived in New
York on July i3th. By whom were these cars shipped¥
A. Three cars shipped by W. E. Hudgin~, Nos. 20643, N.
S. 4800, N. S. and 20648 N. S., and one car shipped by W. L.
vVhitehurst, Whitehurst Car No. 16293.

JOSEPH B. ELLISON.
Subscribed and sworn to before me this 19 day of April,
1926.
H. ·L. CADMUS,
{Notarial Seal)
H. I1. CADMUS, Notary Public, N.Y. Co. 10.

F. V. MILES,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Old:
Q. Please state your name, age, residence a.nd occupation.
A. F. V. ·Miles, 33 years of age, reside at 585 Sixth Street,
Brooklyn, New York; occupation, Salesman with S. H. & E.
H. Frost, 319 Washington Street, New York City.
Q. How long have you been connected with the firm of S.
H. & E. H. FrostY
.
A. Four years.
Q. Prior to that time what business were you in f
A. Salesman for H. G. Miles.& Co., New York, N.Y., for ten
years.
Q. Are you in a position to judge from your above experience when potatoes should arrive by rail in New York from
Norfolk and vicinity, if you know the date of
page 177 ~ shipment?
A. Yes.
Q. Suppose potatoes were shipped from Norfolk and immediate vicinity by rail on July 9, 1925, when, from your experience, should these potatoes have been delivered to the consignees in New York~
A. The morning of the 11th in time for the market.
Q. Is it or is it not a fact that ripon receiving notice
of shipment from Norfolk and near vicinity, you expect the
shipment to arrive 'vhen Y
· . A. The second morning.
.
Q. Did your firm sell any potatoes on July 11, 1925; if so,
for how much 7

Norfolk Southern R. R. Co. v. W. E. Hudgins.
A. Yes, we sold potatoes on that date.
Q. For how much 1
A. $5.75 per barrel, #1.
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Subscribed and sworn to before me this 19 day of April,
1926.
H. L. CADMUS,
(Notarial Seal)
H. L. CADMUS, Notary Public,
N.Y. Co. 10.
CHARLES H. HARTMAN,
.
.
l1eing first duly sworn, deposes and says as follows:
DIRECT

'

\

EXA~1INATION.

By Mr. Old:
Q. Please state your name, age, residence and occupation.
A. Charles H. Hartman, age 54; reside a.t No. 2081 East
47th Street, Brooklyn, New York. Salesman for P. & J.
Martori.
Q. How long have you been connected with the
page 178 } firm of P. & J. Matori ¥
A. Three years.
Q. During that time ha.ve you had much experience in the
shipping .of truck from Norfolk and vicinity to New York¥
A. Yes.
.
Q. Are you in a position to testify, ~from such experience,
wl1en a shipment should be delivered by rail in New York if
you know when the shipme~t "ras made from Norfolk and
vicini tv?
A. Yes.
Q. Suppose a shipment had been made from Norfolk by
rail on July 9, 1925, of potatoes, consigned to yo_ur firm or
.some other commission firm in New York, when should that
shipment have been delivered¥
A. On the 11th of July.
Q. In time for that d_ay's market~
A. In time for that day's market.
Q. Did the firm of P. & J. ~~artori receive any shipments
during July, 1925, containing potatoes from Norfolk and
immediate vicinity which arrived and were delivered to you
on the second morning?
A. Yes, sir.
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Q. Will you please state the numbers of those cars and
when the shipment was made from Norfolk and when they
arrived?
.
A. Car #24057, P. R. R. shipped on July 8th, arrived on
~July lOth, in time for that day's market. The other car is
No. 13438, shipped on July 1st, arrived on July 3rd in time
for that da:y ts market.

/

Subscribed and sworn to before me this . . day of April,
1926.
page 179

~

State of New York,
County of N e'Y' York, ss :

I do hereby certify, that the deposition of Charles H. Hartman was taken by me under his oath on March 10, 1926, in the
City of New York; that t'he deposition as certified to by me
is a true statement of his testimony, and that Charles H.
Hartman died on the 29th day of l\{arch, 1926, bef()re I could
obtain his signature to his deposition.
Witness my hand and official seal of office this 19th day of
April, 1926.
H. L, CADMUS,
(Notarial Seal)
H. L. CADMUS, Notary Public,
N.Y. Co. 10.
S.tate of New York,
County of New York, ss:
I, H. L. Cadmus, a Notary Public in and for the County
aforesaid, in the State of New York, with authority to take
depositions in the City of New York, do hereby certify that
the foregoing depositions were duly taken and reduced to
writing I1efore me at the time and place therein mentioned,
pursuant to the annexed notice.
I do further certify that after the reading over of the
deposition by the witnesses, they signed the. same in my
presence.
In witness 'vhereof, I have hereunto set my hand and affixed my official seal this 19th day of April, 1926..

I

~
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I

i

'

H. L. CADMUS, Notary Public, N. Y. Co. 10
(Notarial Seal) My com. expires· Mch. 30, 1928.

My fee is $12.00.
H. L. CADMUS,
Notary Public.

page 180 }. To Norfolk Southern Railroad Company:
Take Notice, that on the lOth day of March, 1926, at .the
office of Bernard Abel Company, Inc., Franklin & West
Streets, in New York, N. Y., between the hours of 10:00 A.
l\1[. and 5:00 P. M. on that day, I' shall proceed to take the.
depositions of Bernard Abel and others, to be read as evidence in my behalf, in a certain action at law, depending in
the Circuit Court for the County of Princess Anne, Virginia,
wherein I am plaintiff. and you are defendant; and if, from
any cause, the taking of the said depositions be not commenced, or if commenced, be not concluded on that day, the
taking thereof will be adjourned from day to day, at the same
· place and between the same hours, until the same shall be
completed.
Respectfully yours,

W. E. HUDGINS,
By Counsel,
OLD & BROCKENBROUGH.
Car 20643: N. S.
Shipment July 9, 1925:
$1,200.00
2/24/1926.

Service accepted.

JAS. G. MA:RTIN, p. q.
page 181} Virginia: In the Circuit Court ·of Princess Anne
County: -

W. E. Hudgins
v.
Norfolk Southern Railroad Company.
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Supreme Court of Appeals of Virginia.
Four cases tried together.

Be it remembered that on the trial of these cases, which
'vere all tried together by agreement of counsel, that the following five instructions were all the instructions granted, the
first two of these instructions 'vere granted on motion of
plaintiff, and the defendant duly objected and excepted to
the granting of each of these two instructions asked by plaintiff but was overruled and the instruction given over defendant-'s exceptions. The last three of the following instructions were granted at the request of defendant, and to each
of these plaintiff objected and excepted.
The Court instructs the jury that, if they believe from the
evidence there was negligence on the part of the defendant
in. d~livering the goods at destination, and further believe
that the goods .arrived in bad condition, then the burden of
showing that the damage to the goods was not due to the delay
in transportation is upon the defendant.

./

/

I-Iudgins vs. N. S. R. R.
Sept. 30, '26.
Granted Ex. Dfdt.

B. D. W.
The Court instructs the jury that, if they believe from the
.evi<;lence that the plaintiff is entitled to recover, through the
damage sustained by the plaintiff is the market price in New
York, N.Y., on the day upon which they should have arrived
and been delivered to the consignees, after deducting the
cost of transportation; commissions that would
page 182 ~ have been paid to consignees, terminal charges,
and amount received for goods by plaintiffs; to
'vhich is to be added interest from the date they should have
been delivered.
Hudgins vs. N. S. R. R.
Sept. 30, '26.
Granted Ex. Dfdt.

B. D. W.

2D.
The Court i;nstructs the jury that unless they believe from
the evidence that the plaintiff has proved that by the negligence of the carriers the shipments in question were unreasonably delayed and did not make the average time made

··-
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by similar pot-ato shipments, it is the duty of the jury to find_
for the defend~nt.
·
,.

Hudgins vs. N. S. R. R.
. Sept. 30, '26.
Granted Ex. Pltf.

I•

B. D. W..

3D.
The Court instructs the jury that if they believe from the
evidence that the ordinary schedule on potato shipments was
for third morning delivery after shipment, it is the duty of
the jury to find for the defendant.

-.

Hudgins vs. N. S. R. R.
Sept. · 30, '26.
Granted Ex. Pltf.

B.D.W.
page 1.83}.

4D~

T·he ·court instructs the jury that the burden is upon the·
plaintiff to prove his case by a preponderance of the evidence
before the jury can under their oaths find for him.

\

.,

. Hudgins vs. N. S~ R. R.
Sept. 30, '26.
Granted Ex. Dfdt.

B. D. W. ·
' The grounds of the objections and exceptions of the defendant to said. first two instructions were as follows, to-wit:
that the first instruction is without. evidence to support it;
that there is no evidence of delay; that the instruction asSlimes as a fact that there was 'delay;. that there is no evidence of negligence of defendant; that the instruction does
not give the true rule as to burden of proof;
that the second instruction is without evidence to support
it, :is misleading and does not give the correct theory of damages.
And the defendant prays that this its bill of exceptions
No. 2 may be signed, sealed a.nd made part of the record in
_these cases, which is accordingly done in due time this 19th
day of November, 1926, after it duly appeared in writing
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that proper notice had been given plaintiff of the time and
place of presenting this bill of exceptions.
B. D. WHITE, Judge.
page 184

~

V a. : In the Circuit Court of Princess Anne
County.

W. E. Hudgins

v.

Norfolk Southern Railroad Company.
4 cases tried together.
This certifies that the within attached exhibits are identified
as exhibits in these cases, and made part of bill of exceptions
number 1 this day signed.
Given under my hand this .. day of November, 1926.
B. D. WHITE, Judge.
(See Manuscript for Exhibits.)
~

Virginia:
In the Clerk's Office of the Cireuit Court of
Princess Anne County, on the 30th day of November, 1926.

page 187

I, .T. F. Woodhouse. Clerk of the Circuit Court of Princess
Anne County, Virginia, do hereby certify that the foregoing
is a true transcript of the Record in the four suits of W. E.
Hudgins vs. Norfolk Southern Railroad CompanL a Corporation, and numbered Two, Three, Four and .1rive, lately
pending in said Court.
I further certify that the said transcript of the record was
not made up and completed and delivered until the plaintiff
had received due notice thereof, and of the intention of the
defendant, to apply to the Supreme Court of Appeals of Virginia, for a writ of error or supersedeas to the judgment of
said Court therein.
Teste: J. F. WOODHOUSE, Clerk.
Fee $30.00
A Copy-Teste:
H. STEWART JONES, C. C.

I
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