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APPEAI.R 01" VIRGINIA:

Your petitioner, \Vestchcster Fire Insurance Cbmpany,
(hereinafter called "defendant"), presents this petition for
a writ of error a~d supersedeas to ·a. judgment of the circuit
court of the County of Lee rendered against defendant May
2G, 1931, for thL- ~urn. of $3, 125.Cf}. and in support of its petition, (a copy of which and its supporting "brief" was mailed
to plaintiffs' counse! Septernher 3, 1931), defendant states
the following· facts:
(I) That heretofore ,J. W. and 1Ylollie W. Rose, (hereinafter called "plaintiffs"), instituted their action at law in
the said circuit court to recover the sum of $5,000.00 on two
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policies of fire insurance issued to them by defendant bn
their d'velling house and its contents, and thereafter such
proceedings were had as that a judgment for $3.;125.00 was
rendered by said court against defendant on the verdict of a
jury on l\1:ay 26 ,1931. That upon the return of said verdict
defendant moved the court to set the same aside and enter
final judgment for defendant for reasons assigned and set
out in the judgment of the court, (transcript, p. 6), but the
court ·overruled said motion and entered the judgment complained of.
(2) That within 60 days after the entry of said ;judgment ·and after due notice to plaintiffs' counsel defendant
presented three bills of exceptions to the trial judge for his
signature setting forth aU the evidence in the case and varrous rulings of the trial court during the progress of tl1e trial
and herein compla~ned of, which sa~d bills were duly signed
and made a part of the record; and that thereafter defendant, after due notice to plaintiffs' counseL applied to the
clerk of said court for a transcript of the redord of said case,
and defendant by his counsel now presents s·aid transcript
duly certified ·by said clerk, along 'vith and as a part of t.his
petition, for inspection and considerati'on.
(3) Defendant says that it is aggrieved by thE' entry of
sa:d final ~Judgment agajnst it, and by the refusa'l of said.
court to enter final judgment for it. and says that tl1e actio!!
o.f the trial court in the premises resulted from certain errors committed by it during the progress of the trial, herein
~et out as follows·
ASSIGNJ\riENT OF ERRORS
1

The trial (•ourt, after refusing to enforce the contract of insurance alleged by p1a1ntiffs, proceeded to
ma!{e a contract for the parties which 'vas disavowed
hy hoth, and then proceeded to enforce its contract by
its judgment jn the absence of any MUTUALITY OF
AGREEMENT between the parties, and when there
was admittedly no such mutuality either ·as to : (a)
'rhe hazard. insured against; · (ib) the consideration
tq .be.paid ·and received therefor; br (c) the amount
of ·insurance ~ontracted for.
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2
The trial court. after making the contract complained of, enforced it in the face of a stipulation 'of
the parties contained in the policies sued on, that the
insurance therein provided for should be '' \"OID ''
under the admitted and undisputed facts, - proved
by plaintiffs' own evidence.
3

The judgment complained of enforces liability for
insurance after a. loss is sustained, on a framed dwelling veneered with brick and involving a 60 per cent
greater hazard and premium rate than the ''brick''
dwelling described in the policies sued on, when plaintiffs had actual knowledge of the kind of dwelling
they lived in and when it is not shown or claimed that
defendant or its agents had any such kn·owledge; upon
the erroneous theory that said agents might or could
ltoave discovered the true hazard and rate involved by
inquiry, inspection Qr otherwise.
Upon consideration of said assignments defendant prays
that a writ of error 'vith supersedeas may be granted by the
Supreme Court of Appe~ls.. or one of its l1onorable justices;
that said judgment ma.y be reversed and annulled, and that
a final judgment may be entered by said court for this defendant.
In support of this petition de.fendant here,vith files as a
part thereof the ''BRIEF'' of its counsel and prays that it
ma.y be considered along with the transcript of the record.
And as in duty 1bound, etc.

WESTCHESTER FIRE INSUR.ANC'E C01\1:PANY,
By Wm. H. and Wm. G. Werth,
Its Counsel.
CERTIFICATE OF COUNS'EL
I, the undersigned Wm. H. Werth, a duly qualified and
practicing attorney in the Supreme Court of Appeals of
Virginia. hereby certify that, in my opinion, the entry of the
dudgment complained of in the foregoing Petition was er-
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roneous, and that the same should be reviewed and reversed
upon writ of error.
Given under my hand· this September 3, 1931.

WM. H. WERTH.

BRIEF
The facts upon which the foregoing petition is based, in
so far as involved by the assignments of error either f'or defendant or the plaintiffs, are either admitted, undisputed, or
proved by uncontradicted evidence, and are set forth in the
fo1lowing
STATEMENT
Plaintiffs constructed a framed dwelling veneered with
brick 'on the outside and having the outward appearance of
a solid brick building, situated in ·tl1e country and back
about one-quarter: of a. mile from the highway. Defendant's
agent was Southwest Insurance Agency, located in B1g
Stone Gap, Va., in ,Wise County, - A. L. Witt, manager.
This agency had a solicitor c-ashier ·of the Bank a.t Ewing,
Va... H. T. Richie, who lived and did business some three or
four miles· from plaintiffs' dwelling, and passed in sight of
it occasionally as he traveled the highway, and he understood, believed and never doubted that the dwelling in question was solid brick, ·because it could not be.o distinguished
from one by mere observation.
Plaintiffs and Mr. Richie took up the question of insuring the dwelling several years before the policies sued on
were issued, and their negotiations resulted in plaintiffs taking out insurance from c.ompanies other than. defendllin·t" 011
the dwel'ling in question, and in these policies it was insured
as a "brick" dwelling. rrhe companies in 'vhich the property was first insured for about four years cancelled them
upon "rithdrawin~ from that field, and thereupon plaintiffs
renewed the insurance by taking out the policies sued on
from this defendant through its said Agency, for amounts
aggregating $~:COO. on the dwelling and house-hold furniture.
One ef the policies in question had a loss-payable-proviR:on for the protection 'of a mortgagee ·and was delivered to
it, - this one being for $2,500; the other polic..y for like
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amount.. divided behveen:building and. its contents, .was deliv- ·
e!"ed to and accepted by plaintiffs-and held by them f'or about
eleven months, - until the property .was burned.
Each of the policies in question insured plaintiffs for
the period of one year ''against ·all DIRECT LOSS AND
DAlVIAGE BY FIRE" in the amounts ·stated, "to the following desc.ribed property~ * *,to-wit: "On the two story,·
BRICK building, with metal roof, occupied by assured as a
D'velling :House"~ - followed by local·description.
It was the custom of defendant's agent Witt _to inspect
risks insured for the protection and benefit of his principals,
and shortly .after this property was first insured he was
down in the neigh borood of this property and went there
for that purpose, hut found no one at home and could not get
in the house. However, he inspected it from the :outside as
hest he could and left with never a doubt that the house was
.~.wt a solid ''brick'' house as described in policies, and there
was nothing whatever about the construction or appearance
of the dwelling which would have indicated otherwise, as he
testifies .
.\.fter the property was destroyed plaintiffs filed their
·'proof of loss'' and therein described the property as a
1
Jric/c 'Venee·red !building and this was the first kll'o:wledge or
notice defendant's agents had tha.t the dwelling was not solid
''brick'' aR described in policies.
Plaintiffs of course admit that they knew the dwelling
they owned, lived in and insured was a brick veneered building and not brick and that they also knew it rw;as described in
the policies sued on as "brick"; they also admit that they
ueYer tlold either Richie or Witt that it was not briait, or that
it was br~c.k-veneered; - their explanation is that they did
not know that there was any difference in the hazard or the
rate of premium as between buildings of solid brick construction an:l framed buildings veneered with brick.
It is an admitted a.nd proved fact that the legally estab. 1ished hlEurance rate ·n this State for detached brick buildings, simi1arly located, is 40 cents 'on the $100., and for brickveneered buildings 64 cents on the $100. - a difference of
60 per cent in hazard and rate, ·and that the latter is based
en the former; and that the rate on the contents of any building takes the rate on the building itself, and that all fire in-
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surance rates in this State are fixed with the approval of the
State Corporation Commission by statute.
It is admitted and proved that plaintiffs never paid any
other.premium than the $10. named in the policies sued on,$20. for the $5~JOO. of alleged insurance sued for, ·and neve1
ag}:eed, offered or intended to pay the additional premium
lof ·$12. necessary to insure their property for that sum, a.t
any time before the property 'vas burned; nor was it contend~d by plaintiffs' counsel or held by the court below that 'the
plaintiffs were in any way lialble for any additional premium
to the defendant or its agents.
It also necessarily appears from undisputed facts .that
had plaintiffs disclosed the true hazard they sought in~:;ur
ance against, they could not have secured insurance to the
~mount of $5,000. for the premium actually paid by themt
and that ·iefendant 's agent had uo authority and would not
haYe g~vtn them that amount of insurance for less than the
legally established and uniform ra.te.; and that had the tt·ue
.llature of the hazard been discovered by defendant or its
agents after the policies had been delivered and accepted,
defendant's only remedy would have been the cancellation
of the policies.
ln both the policies sued on the following provision apv.ears ·jlust before the signature of the Agency and defendant, to-wit:

'' 'rhis poljcy is made and accepted subject to the

r . ~ foregoing stipulat'~ons and conditions and to ·the stipulations and conditions prii1ted on the baei!r hereof,
which are hereby made a part of this policy, • "" •."
And the very first stipulation printed on the back of the
polic:es is in the f 1ollowing words, to-wit:
"This entire policy shall be VOID if the insured
has concealed or misrepresented any material fact or
circumsttBnce concerning this insurance or the sulbject
thereof; or in case of any fraud or false swearing by
the insured touching any matter relating 'f.o this insur·
ance or the subject thereof. whether before or aftet·
loss.''
Under the foregoing facts the trial court overruled defendant's motion to strike out plaintiffs' evidence ; refused
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to give the jury defendant's requested instruction ''A~'
w·hich would have required a verdict for defendant, (transcript, p. 68); refused to give any one of the instructions submitting the case to the jury, as requested either by plaint~ff or defendant; and then gave the jury the ''COURT '8
INSTR.UCTION", (transcript, p. 71), which determinecl as·
a ma.tter ·of law and in effect instructed the j1.uy that there
'vas acontract of insurance established for the anlount of in-:surance which the premium actually paid would pay for at
the rate of 64 cents per $100., provided that amount was not
in excess of three-f'ourths of tlle value of the property burned. The trial Judge and counsel on both sides concurred in
the view that this instruction necessarily excluded the contentions of both sides before the jury, and a verdict for $3,125.00 was written at the bar and returned by the jury, and
the judgment in accordance therewith was prepared and entered.
AR.GUMENT
Taking up the assignments of error in the order set forth
in the petition. it is submitted:
I

The trial court erroneously made a contract between the parties where none existed before, and as to
which th~re was neither MUTUALITY OF AGREE1\iENT OR CONSIDERATION and which was repudiated •by lioth at the trial, and then enforced it as
made by the court both upon the parties and upon the
jury, in the manner and form as set out in the
''COURT'S INSTRUCTION".
It is necessarily conceded by the judgment of the court
below that there was no evidence upon which defendant could
be estopped to deny either the EXISTE~NCE of the contracts
sued on, or to maintain that they _were made ''void'' by their
o"'~ terms under the admitted facts; •otherwise the dudgment must have been based on the contract sued on, if any
the·re was, and been for $5:~C1J. instead of for $3,125.
It is likewise necessarily conceded by the judgment that
plaintiffs could not ha.ve recovered for the lloss of a bricl<
yeneered ~uil~ing under policies insuring a ''brick'' build-
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ing for a premium 60 per cent less than was required for former hazard; and tl1at plaintiffs could not be held to have
agreed to pay the additronal premium for the greater hazard
without previous knowledge that it ·was 60 per· cent higher
for .that hazard; sinc·e the judgment must otherwise have
been based on the contracts sued on and for $5,000., less t1w
an'toum of thlze additional tJrernium, instead of for $3,125.
It is made self evident by the admitted facts a.nd the
judgment itself that the contr~ct as established and enforced
by the court below, in effect did this : (a) ~Iade defendant
insure ~and pay for a loss after it had occurred in considera. don of a premium the amount of which was fixed before and
uased on the probability that it would never occur; (b) gave
to plaintiffs insurance against a loss after it occurred when
they had none before against the hazard that caused it; (c)
repudiates the existence of a valid insurance contract bet,veen the parties previous to the loss either as to the amount
of the insurance contracted for. the .hazard insured against,
or the consider,a.tlon· ~o be paid for it; and (d) ]mposes upon
defendant a contract to pay for a loss .after it' has occurred
as a substitute for insurance against a contt-ingent loss, which
was ~admittedly invalid and unenforceable.
It seems fo be plain, therefore, that the court below
1nade the contract upon which alone its judgment rests, as
the only alternative to holding either that the parties themselves had made no contract representing mutuality of agreement as to essential elements or that any such contract, if
made by them. was v'oid and invalid by its own terms.

Phe alternative adopted by the court below seems to
necessarily exclude from con~ideration the very essence of
all insurance contracts, -that the liability thereby imposed
shall and must be (wnt·ingent and rentote, and is assumed for
the cons· deration paiq only lJecause of the great statistical
probability, - a near certainty in any given ca.se, - that
tre liability wi11 never be imposed; whereas, at the time the
contract made and enforced by the judgment co~plained of
was made defE-n0a.nt was thereby subjected tio a certain liability instead of the caont'ngent and remote liability for which
the prem,ium receined bu it was paid and ac·cepte.d, and when
no prem. in'l'n Tess t.be amownt of the judgm,ent 'ltiould lzave bee1z
adequate, fair or ;just conside1·~ion for the liabil·ity imposed.
In short, as it seems to the writer, the judgment of the
court below as expressed in "COU;RT'S INSTRUCTION",
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is not essentially :different from holding that an insurance
company can be compelled to insure property. against loss. by
fire .after it has been burned, -provided only that the insured, prior to the fire, had sought, received and paid for insurance against forty per cent of the risk known to him and unknown to iLsurer.
As it seems to the writer the above conclusion necessarily results for the reason that the judgment complained of
manifestly disregards the fundamental conception of all contract-law·,- MUTUALITY OF AG~E.EMENT AND CONSIDERATION, and then imposes upon the parties a contract lllllde by the court and disavlowed by them, -assuming
that the'·r fundament•al right to contest the existence or validity of alleged contracts, can be .satisfied by substituting a
court made contra.Ct.
The absence of any such mutuality in the instant ca.Se is
readily demonstrated by supposing- that defendant's ·Agency
had discovered t'!.1c true nature ·of the hazard before the fire-:
Could defendant have enforced payment of the premium for
that hazard earned U1J to that lidJte, or would it have had any
remedy as to the unearned premium e·xcept cancellation Y
The only conceivable theory upon which such collection \
cpuld have rested would have been that plaintiffs knew their ,~
dwelling was not brick. their actual or imputed knowledge of .::g
the established rate, and a legally implied promise to pay \ I
for the protection already received on the ground that' other- ~
wise they would be g-uilty of actual fraud: But, it g~oes with- ~
out saying, that suth a theory could not be invoked by de- ~'""'\
fendant as to the unearned premium; nor could it be in-voked i~·
by plaintiff.• in any event; or be applied aga:11,9t defendam..t I)~
afte'l· .the firt:J _to make a contract where none e~ste~ before_1·- '--~
nor d1d the tr1·al court apply any such theory, stnce Its appT1- ~
cation would have required a judgment for $5,000. less the
~
udditional premium.
~ ~
If it be thought that the first assignment of error rc~ll
quires tht.\ support of auth'ority. then we cite: Mu.tual L. 1ns.
~
Co.. 1'. Yow11g, {1875). 23 Wall. 152, 23 L. ed. 152;~
Coal Corn. 1J. Sn.ipes. 142 Va 331, 338, 339; Accident Corp.~ ~
v. Washington Co. 148 ·va. 829, 844; Maryland Cas. Co. t:.
9ole, (Va. June 18, 1931), 1~ S. E. 873, 877.
In thEl last case cited, (decided after the renditron of the
judgment here complained of), the facts and the judgment
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<;>f the trial court, in so far as they involved the existence or
validity of the insurance contract, were substantially iden~i
cal with the facts and the dudgment in instant case, and the
only rlifference fu be found is in the methods adopted by the
tri:al courts rendering the .two judgments for enforcing the
contracts as made hy them. In the case cited the trial court
after "first making and then enforcing a contract between
the parties into which they had never entered'', (as this
court finds in its op~nion delivered ·ny Prentis ·C. J.), then
proceeds to deduct the ''additional premium'' required by
the court's o.ontrac.t.~ from the amount of the recovery as fixed in the alleged contract ; \vhereas, in the instant case, the
trial court disreg·arded the amount fixed by. the alleged con
tract and reduced it to $3,125. in order to so adjust it, after
the fire, to the premium actually paid, unmindful of the fact
that. by so doing, it \vas making that premium impose a certain liability, when it was fixed and paid for the purpose and
with the intent of imp'osing on~y a contingent and remote liahility.
2
The tria! c.ourt, after makjng the contract complained of, enforced it in the face of a stipulation of
the parties contained in the policies sued on, that the
insurance provided for therein should be "VOID''
under the admitted and undisputed facts. - proved by
plaintiff's own evidenc.e.
~

-t'rhe stipula.tion involved in this second assignment
: .. quote:l in full in the preceding· "STATE~IENT", page 7.

l~

When we read this stipu1ation in the light of the undis. puted facts ~t is diffic ::tlt to avoid the conclusion that the
.· trial court made a new contract of insurance out of facts
\Vhich the parties had stipuJ,ated should make the alleged
orig·inal co~tract ''void''.
'

.

· :;:: ,The pla!nti~"fs ·themselves admit that they knew and failed to disclose to defendant's agents the true construction of
. .·.".
their dwelling; and admit that they lmew 'it was falsely described in tbe;r policies, and do not claim that defendant's
agents had any actual knowledge that the property 'vas not
truly described therein; and it is undisputed that the und:sctosed fact increased the insu1·ance hazard and p1·emittm ra;te
60 per. ceitL · ·. .
· . ·
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Of course pla:ntiffs could not reasonably contend in the
face of these facts that they had not ''concealed or misrepresented any material fact or circumstance concerning this
insurance or the subject thereof'', but they seek to avoid the
effect of the stipulation by declaring their ignorance of the
materiality of the fact. and also contending that defendant's
agents could have discovered the undisclosed fact by inquiry
or inspection.
The (judgment complained of rejects both of these contentions of plai.Jlltiff's necessarily, for other,vise it must have
been for $5..000., instead of for $3,125. However, we will endeavor to test each contention on its merits, ·as they appear
to the writer.
(a)

Effect of Alleged Ignorance.

The ignorance alleged is the same as alleging that plain-·
tiffs believed that all fire haZ!ards and insurance rates were
uniformly the same. Conceding for the sake of the argu,
ment, (but not otherwise), that such a belief among reasonably intelhgent property Holders is not wholly incredible, it
rem'.lin$ true that setting up such ignorance was plaintiffs'
only wuy of escaping an admission of an intention to commit actual fraud on defendant; but, while the concession per..
mits them t·o escape this charge 1by splitting a hair, it fastens ~pon them the charge of gross negl1gence. and from +.his
there is no escape.
Plaintiffs had been carrying insurance on this "brick"
property for years and the renewal policies sued on here
carried the same false description and they knew it was
false: and if the description did not come from their own
lips, tlley at least knew that it had been ·written into
their"
policie~ by tl'e companies in the belief that it was true, with
no rea:3on to believe otl1erw"se. AU these policies had beeiJ
deliver~d to •and accepted bv them. and the very fact thar
they P.acli and aH provided for and ourp~orted to contain a
specific aTld particular description of the property insured,
was enough to nut any mR,n with ordinary common sense
upon notice tbat •a. tru.thfu.l and accurate descripti'on of the
~ubject niat+er was essential to the validity of the insurance
he was contracting for, and they had actual lmowledge th,at
in their policies it u'as false; and they are bound by the accepted policies, which made this false description their own
and its wndispwted malteriality made it a warranty . .

all

The above position is supposed to be· amply supported
by the following authorities. -26 C. J. Sec. 202, p. 163; 14 R.
C. L. Sec. 206, p.1026; Va. F. & M. Ins. Co. v.. Morgan, 90 'ra.
290, 296; Puryear v. H O'me Ins. Co. 152 V a.. 216 222, - pat·agraph (I) of coort's opinion; Nprth River Ins. Co. v. Belcher, 155 Va. 588, 607,- paragraph 9 of court's opinion; Coli1£
v. 1/arni!Jton Fire Ins. Co. (N.Y. 192-9, 167 N. E. 454, 455.
The last rul1ove case has especial application here for
there the New York court of Appeals had before it ·a substantially identical description of the subject matter insured
as "the 'brick building· or buildings, extensions and additions
thereto' ". It also had before it the identical S;tipulation
making the policy ''void'' if the insured had concealed or
1nisrepresented a material fact, (conta ~ned in all "standard"
policies and prescribed by statute in this State.)
The property was CJ-estroyed by fire- and then turned out
to be •a group of buildings consisting of ''14 structures. only

one of which was briek' ', and ''The others were timber.
Many units of tffis cluster were in direct physical contact.''
The trial court directed verdict for defendant. The appellate division reversed .it and entered judgment for plaintiff.
The Court of· Appeals unanimously reversed it and •affirmed
judgment of the trial court, saying in its opinion that: "'l'he
r:sk was a frame risk 'tvith brick as the most trivial incident."
(Italics added). It is proved without any sort of dispute in
"instant case thrut brick; veneered buildings are framed risks
in whic.h the hazard and premium ra.te is 6,:~ per cent greater
than· for "brick" ~uildings.
·
In A:ffl·eck v·, P(o'tomac Ins... Co., (R.I. 1928}, 140 Atl. 469,
there was a directed non-suit in favor of defendant for a mis- ,
description of the property insl,lred. (automobile)' which was
affirmed, and we quote syllabus on this subject as follows:
'' 3. C!unrts refuse recovery on fire insurance
policies as matter of law, where a misdescription giYen by insured relates to nature of property insured,
and is, heyond dispute, material to the risk.''

rrhis rur ng is substantially identical with that of this
court in North Rit•er InS.. Co. v. Atla~nson~ 137 Va.. 313, 319.

It is therefore thought, since plaintiffs do not set up menta.l incompetency. that if we concede the ignoranc~ alleged to
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avoid the effect of the -stipulation l.n question1 it necessarily
makes them guilty -of such gross negligence as to leave them
in precisely the same situati'on had they admitted the intentional fraud they _otherwise would be guilty of.
But, mere ignorance ~vithout negligence, would leave
plaintiffs in no better situation. because contract liability
cannot rest alone upon ignom.nt "good faith", though its
absence may defeat a party from whom "good faith" was required under the circumstances. Innocent good faith on the
part of plainttiffs is beside the mark, and cannot be made the
basis for imposing· on defendant a contract it never made;
or for changing :one it did make; or for imposing on it an undisclosed hazard it had no knowledge of and \Vas never paid
to assume, (32 C. ,J. "INSURANCE", sections 503, 504, 605;
14 R.. rC. L:, page 1923, and section 204). From the last citation we quote the i~ollowing:
''Ordinarily the 01nission to communicate facts
material to the risk \vill avoid the policy. ,although the
assured did not suppose the facts to be material ~ $i • . ' '
(b) No Duty o-n Defendant tn Discover Undisdpsed Hazard.

The other ground relied on for plaintiffs to -a.void the
effect of the stipulation in question involved the. theory that
it m ~ ght or could have discovered the true hazard by inquiry, ·
inspection or observation, and it introduced some evidence intended to show this fact. (In so far as the fact is concerned
the uncontradicted evidence of 'Vitt is that he did inspect the
property from the ·outside and saw nothing that indicated
that it was not a sord brick building, and all plaintiffs' evidence on tl1is subject \Vas ob;jec.ted to and asked to be stricken out, as set out in bill of exception N'~. 2).
This <'fi,Jrt has held in numerous cases that there is no
duty on au insurer to make "inquiry" as to the na.tu:r;e of the
hazards it as . wmes, and ''re can conceive of no hazard which
mig·ht not be discovered 1by adequate efforts on the part of
insurer or its agents; but where they have ''no lmowledge.
actual or ~mputed" of the particular ha.zard 'involved, they
may properly rely upon the presumption that the insured
will disclose thP full hazards against 'vhich he seeks protection, and ,all '' slandard'' fire policies impose this duty ·on the
insured and make his insurance ''void'' if he conceals mater.
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ial hazards, - and the existence of this duty on his part
would seem to be conclusive against such a duty on the part
of the insurer, (Nm-th River Ins. Co. v. Belcher, 156 Va. 588,
60&, paragraph 10 of court's opinion).
The identical duty of discovering that the property insured was not a "brick" but a "frame risk", was sought to
be imposed on the insurer in Colin v. Hami~ton F·ire Ins. Co.,
stcpra: and in response thereto the New York Court of Appeals said this :
"The fact that by the exercise of diligence it
might have discovered the falsity of the representation does not relieve the person making· it from the
consequences of his act.'' (Citing many authorities).
From what ha& been said it seems clear that plaintiffs
c•annot escape the effect of the stipulation in question upon
either of :the grounds relied on, and that the court below
necessarily so held in. refusing t!o give them judgment for the
insurance as fixed on the face of the policies; and it is submitted that the stipulation made the contract as remodelled
by the court, just as ''void'' as it did the cont.mcts sued on.
It 'is, therefore, submitted that tl1e judgment ·of the court
below should be reversed and a final judgment entered for
defendant.
Respectfully submitted,
WM. H. and WM. ·G. WERTH,
Counsel for Petitioner.

Rec'd Sept. 4, 1931.
P.W.C.
[Writ ~of error and st1persedeas awarded by Order. Sept.
16, 1931.. Bond $4,000.00--0lerk]
To t!he Clerk a.t Wytheville.
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RECORD
Virginia:
Pleas before the Circuit Court of the County of Lee at
the Court House thereof:

\

Be it remembered that heretofore, to-wit: On the 22nd
day of April; 1931, came J. G. Rose •a.nd Mollie W. Rose, by
their counsel. and in the Clerk's Office of the C'ircuit Court
filed their Declaration against Westchester Fire Insurance
Company of New York. which is in the words and figures following, to-wit:
Virginia,
In the Circuit Court of Lee County~
DECLARATION.

:

..

,J. G. Rose and ~!ollie W. Rose
vs.
West chester Fire Insurance Company of New York.

J. G. Rose •and ~follie W. Rose, hereinafter called. plaintiffs, complain of ·westchester Fire Insurance Company of
New York, a corporation. hereinafter called defendant, of a
P.lea of trespass on the case in assumpsit, for this, to-Wit: On
September 17th, 1929. the defendant caused to be made a certain policy of insurance in writing purporting thereby and
containing therein that, in consideration of Ten ($10.QJ!)
Dollars to be paid by the plaintiffs, and which were paid iby
plaintiffs, the defendant undertook and promised plaintiffs,
that it would insure plaintiffs agains·t loss or damage by
fire to the amount of $2,500.{)0. and would make good to
.pl·aintiffs any such loss or damage a.s should happen by fire,
not exceeding the last named amount o~ $2,500.Qj for the
term of one year from September 17, 1929, at noon, to September 17. 1930, at noon on a certain dwelling house at Cay-
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lor, in Lee Oounty, Virginia, and the furniture therein contained and •also, on .August 26, 1929, the defendant issued another policy in writing·, purporting thereby and containing
therein, that, in consideration of the sum of Ten
($1yJ..OO) Dollars. paid by plaintiffs, it, the defendant,
would further insure the dwelling house aforesaid and
[ 2]
described in the policy of insurance, •a.g·ainst loss or
damage by fire in the further sum of $2,500.00, making a
total insurance of $4,000.00 on the house and $1,0CO.OO on the
furniture and other articles mentioned and described in ;policy N.o. 23088, and issued on September 17. 1929. The loss
or damage is to be estim•a.ted according to the actual cash
value of the property a;t the time the same shall happen, and
to be paid by the defendant 'vitlhin sixty days after due
notice and proof thereof, made iby the plaintiff in conformHy to the conditions of the po.licies should have been rooeive_d by the .defendant; and in the said policies sundry proyisos,
cond1tions, prohibitions and stipulations were and .are contahled and thereto annexed, as hy the originai policy No.
23088 and a sworn copi)r of Polley No. 23054 w·hich are filed
herewith. will more fully and at large appear.
And tht? plaintiffs say that before and at the time of
making the policies of insurance by the defendant and at all
t ~n1es sh1ee, and, now, .the plaintiffs were and are interested
in the dwelling-house and fun1iture and property therein
contained, as described in the policies, to a large amount, towit: the sum of Nine Thousand Six Hundred and Sixtyeight and 50/1\~0 ($1) 6G8.50) Dollars, and afterwards and
behvecu September 17, 1929, and September 17th, 1930, at
noon, and between August 26, 1929 and August 26. 1930, at
noon, to-wit: on July 31, 1930, the said dwelling-house •and
furniture and property therein contained, as described in
the policies filed herewicth. were destroyed by fire, and loss
and damages were occ.asioned to and sustained by the plaintiffs in the s1m1 of $8,000.00 on the dwelling house and $1,668.50 on the furniture and property contained in the d'vclling house and descr'.bed in the policy, jn such manner and
under such eircumst:1nces as to come within the stipulations,
promises and undertakjng·s aforesaid of the defendant, in the
policies contained, and to render Hruble and oblige the defendant to insure the p~aint;:ffs against loss or damage by fire to
the amount of $4COOO.OO on the dwelling house and $1,000.00
on the furniture and property contained in the dwell.
[3]
ing-house, and to make good to the pl,aintiffs any sucb
loss or damage as should happen by fire, not exceed-

(
I'
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ing the sum of $5,000.00 on the dweJling-house and furniture
and property, therein contained, of which said burning and
loss and damage sust,ained by plaintiffs by reason of the fire
aforesaid, due notice was afterwards given and proofs of
loss were also made 'vifhin the time prescribed by la,v, and
were received by the defendant in conform:ity to the conditions of the policies.
And the p1aintiffs further say that they have perform-·
ed, fulfilled, observed and complied with each and all of the
conditions, provisos and stipulations of the said policies on
their part and behalf to be performed, fulfilled, observed and
complied with on their part, and beha.lf to be performed, fulfilled, unserved 'and complied with, and have violated none
of their provivions, according to the form and effect, true
intent and meaning of the said policies. Yet, the plaintiffs
say. that although more than sixty days have elapsed since
due notice and proof of loss ~as aforesaid 'vere made to the
defendant of the said !burning and loss by fire, and the loss
and damage occasioned thereby to the plaintiffs, the defendant has not paid nor made good to the p1a.in~iffs the loss and
damage of $5,000.1J0 nor any part thereof, but the same and
every part thereof are wholly unpaid and unsatisfied to them,
contrary to the force and effect of the policies. And so the
plaintiffs say that the defendant. althoug·h often requested,
hath not kept with the plaintiffs the agreement aforesaid
contained in the policles made between it and the plaintiffs
in that behalf as aforesaid, but that the- defendant hath broken the same and to keep the same wth ihe plaintiffs hath
wholly refused and still doth refuse to the damage of the
plaintiffs in the sum or $5,200.00.
And therefore they bring their suit.
~I.

ROBINETTE,
W. S. COX,
Attorneys for Plaintiffs.

L.

Virginia:
[ 4]

At a C[rcuit Court continued and held for Lee County,
at the Court-house thereof. on Thursday, the 14th day
of May, 1931.
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PLEA..

.J. G. Rose, et al
vs.
Westchester Fire Insurance Company, Inc.

Plaintiffs,
Defendant.

This day, came the parties by their attorneys and the
Defendant. by its attorney, offered a plea of the General
Issue, and also filed their Grounds of Defense in writing.
And upon motion of the plaintiffs. by their attorney, it is ordered, that tlris case be passed until 1VIonday, May 25th, 1931.
AND THE SAID DlllFENDANT! by its Attorneys,
[4-a] comes and says that it does not owe and never undertook or promised to pay the said plaintiffs, or either
of them, the said sum of money, or any part thereof, in the
declaration claimed, in the manner and form as therein set
forth· and alleged; and of this s·a.id defendant puts itself upon the country.
WM. H. WERTH,
WM. G. WERTH,
Attorneys for the Defendant.
[4-bJ

GROUNDS OF DEFENSE,

Westchester Fire Insurance Co.,
ads.
J. G. and Mollie W~ Rose.

Defendant
Plaintiffs.

PARTICULARS OF GROUNDS OF DEFENSE.
Defendant by its attorneys comes and files in writing
the following particulars of the Grounds of its Defense, 1and
says in support of its plea that plaintiffs have no cause of
action, because :
1.

Defendant never ·a.t any time agreed with nla:ntiffs to
insure them against tl1e loss or dam.,_ge of the 1luilding, or
the personal property there''n contained, 'described in plaintiffs' proof of loss.

2.
Plaintiffs never at any time, prior to said loss or dam-
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age, paid or agreed to pay to defendant or its agent the
pren1iums for such insurance as set forth in said proof of
loss.

3.
That the policy filed with. plaintiffs~ declaration only
insured them against loss and damage of the property therein '' descriherl'' in consideration of the p:remium therein
stated. and none other, and that no contract 'vas ever ma.de
• by the parties ~s to the 'hazard or the premiums carried by
the property named in the proof of loss.

4.
Tl1at plaintiffs' description of the .property insured in
the policy executed cand delivered by defendant and accepted, paid !for and sued on by plaintiffs, was a warranty by
plaintiffs that the building therein 'insured 'vas strictly and
literally a "brick" building as therein "described" by
plaintiffs ; and plaintiffs' proof of loss, filed w:th defendant. as required by said policy, disclosed to defendant that
said 'varranty was untrue.
[4-c]

5.

That plaintiffs' description of the property insured in
the poT:cy executed, and delivered by defendant and -acceptted, paid for and sued on by p1aintiffs, was a statement and
representation of fact, made 'bY plaintiffs to defendant,
which was m~terial to the hazard insured against and to the
premium necessary to transfer tha.t hazard from plaintiffs
to defendanb and said description was false and untrue, and
sai.d falsity appears by a comparison of said policy with said
proof of loss.

6.
rphnt plRintiffs harl aratnnl knowledge that their description of t11e l'u ;I din~ occ.upierl by 1hem Ds a dwelling house as
"desnr1rerl" ihv them ~n t.he nolicy sued on. ·as well as in
similar polic.~es which plaintiffs had secured from defendant
for a period of ---- years insuring the same building, was
false and untrue; and during the whole of said period plaintiffs failed to disclose to defendant or its agents the fact that
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said building was not a ''brick" building, thereby subjecting defendant to an undisclosed hazard which it had never
assumed ancl never been paid to assume.

7.
That by the stipulations and conditions of .the policy
sued on it was and is stipulated by the said plaintiffs, as follows, to-wit:
"This entire policy shall be void if the insured has C'-'TI·
cealed or misrepresented any material fact or circlunstsnce
concerning· this insuranc.e or the subject thereof; or in case
of any fraud * * * by the insur.ed touching any matter relating to this insurance or the subject thereof, whether before
or after loss.'~
And defenda.nt says that the several grounds of defense
set up and relied on 'hy defendant herein and marked 4, 5
and 6. make said policy ''void'' by the very words of said
stipulatron.
[4-d]

8.

That when plainti:fs a;pplied to defendant's local ·agents
for fire insurance on their d"relling house plaintiff ,T. G.
Rose wa~ asked what property he wanted insurance on and
that he then and there stated to defendant's agents that he
wanted to 1USUre and a policy on his dwelling house and that
it was "brick" with a "metal roof"; that defendant's a.geut
at the time had no lmowledg.e or inf'lormation as to the char ..
acter or kind of house plaintiffs lived in and had never seen
it. and ~ould not have written the policy, or fixed the rate of
vremium tf) be charged without such information, and said
agent reliea sole1y on the inform.a.tion given hirn as alJove
stated in order to "TritP the pol" cy sued on and to fix the rate
charged plaiutiifs, - which '\Vas for· a "brick" dwellin~
house with "metal roof" and about sixty per cent. lo,ver than
the rate which 'vould have tbeen charged for a framed d'velling \eneered ·with brick on the outside.
WESTCHESTER FIHE INSURANCE C01\1PANY,
By Counsel.
WM. H. WERTH.
WM. G. WERTH,
Counsel for Defendant.

---

~-

.-------
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Virginia:
[ 5]

At a Circuit Court, C<?ntinued and held for Lee County,
at the Courthouse thereof, on Monday, the 25th day
of May, 1931.

J. G. Rose and Mollie W. Rose,
Plaintiffs,
vs.
An Act:ton {)f Trespass on the Case in
A;ssumps~r No. 1513.
Westchester Fire Insum.nce Company of New
York,
Defendant..
This day, came the parties by their attorneys and then\3ame a jury, to.:wit: C. -P. Horton, J. R. H1nes, S. M. Jennings, Bascom Hall. A. W. ~IcPherson, C. D. Ball, and Rhea
T. Kincaid who were selected in the manner required by law
and dtuly sworn t'o 'vell and truly try, the issue joined and
a true verdict render in accordance with the evidence. And
the said Jury, having heard the statements of counsel, haviug heard all of the evidence 'introduced in behalf of 'the
Plaintiff and that of the Defendant, and the time for adjournment of Court. having arrived is a<ijourned over until
tomorrow at nine o'clock A. M E~astern Standard Time.
Virginia:
[6]

At •a Circuit Court continued and held for l.Jee County,
at the Oourthouse thereof, on Tuesday, tlie 26th day of
May, 1931.

J. G. Rose and l\Iollie W. Rose,
Plaintiffs.
vs.
An Action of Trespass on the Case in
Assumpsit, No. 1513.
Westchester Fire Insurance Company of Ne'v
York,
Defendant.
This day, came agW.n the parties. by their attorneys, and
the Jury, adjlourned over on yesterday, again appeared in
Court, and upon the conclus·~.on of the evidence in this case,
the Plaintiffs by counse1 tendered to the Court instructions
requested in writing. marked 1, 2, 3, 4, 5 and 6, a.nd the defendant by counsel 'tendered to the Court an instructi'on
marked ''A'' and moved to strike out the plaintiffs' evi
dence, which instruction the Court refused to give, and there-
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upon the defendant, ·by counsel, tendered to the Oourt in:structions marked 1, 2 and 3.:" and requested the Court to give
same to the Jury. The Court after mature consideration
overruled and refused to give any of the instructions requested by the plaintiffs and likewise overruled and refusea
to give any of the instructions requested by the de[endant, ·
and to which action of the Court in refusing to g·ive said instructions a.s requested, bloth the plaintiffs ~and the defendant excepted; thereupon the Court upon its own motion
gave the Jury au instruction in wr'lting marked "Court's
Instruction''. In pursuance of which the Jury returned a
verdict which verdict is in the words and fig-ures t,oHowing,
to-wit: ''We, the Jury~ find for the plaintiffs and assest)
the·:r dan1ages ·as follo,vs: ~he sum of $25t)0.00 on the
d'velling house and $625.00 on the furniture contained there-in, making a total of $3125.00. S. M. Jennings, ~oreman.''
Thereupon the Defendant by counsel moved the Court
to set aside the verdict upon the follo,ving grounds, to-wit:
1 Because the Oourt overruled various motions of the defendant made during the progress of the trial, to strike out
certain evidence ; 2. Because the Court refused to
f7l give to the ~:ury defendant's requested instructions
"A" and refused to give· the defendant's other requested instructio-ns marked 1 to 3 inclu.sive; 3. A.nd alsu
because of error of the Court in giving the Court's instruction on its own motion tlo the jury; which motion to set a:side·
said verdict the Court after mature considem.tion overruled
and the defendant then and there excepted.
\Vhereupon it is considered by the Court that the Plaintiffs reCJover of the Defendant the sum of $3125.00 with interest from the 26th day of May. 1931, and the costs in this
case.
It appear:ng on 'the face of one of the policies introduced by the p 1aint:ffs tl1at any loss paywble thereunder to the
extent .o :' $2500.-00 ·on the bui1ding involved should be payable
to the Potomac Joint Stoc:{ Land Bank of Alexandria, Virginia. It is further c.onsidered by the C{)urt that $2q20.00
of the aforesaid judgment against the Westc.bester Fire Insurance Company ·of New York shall be payable to the Potomac .r oint Stoc.k ltand B~a.nk of Alexandr'la, Virginia, for
the beiiefit and for the account of J. G. and ].{ol1ie Vv. Rose.
Upon motion of the defendant execution upon this judgment is suspended -for a period of sixty days to permit defendant to apply to the Supreme Court of Virginia for a
·writ of error, if it ~hall be so advised. upon condition that it
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shall within thirty days execute a lJond in: the sum of $250.00
conditioned as the law directs.
It is further ordered that in preparing· the bills of exception in this case counsel for the respective parties shall
have a right t1o insert therein the several objections made in
oral orgUIDlents to the Court to the giving and refusal of instructicns and also to the r'efusal of the Court to exclude
certain evidence.
And it is 'ordered, that this ca"Se be removed from the
docket.
[8]

STIPULATION

J. G. & ~!ollie W. Rose
vs.
Westchester Fire Insurance Company.
It is agTe.ed and stipulated by counsel of record for
plaintiffs and defendant that the policies flied as exhibits to
the declaration, and copied in the record as •a part of the declaration, 'vere regularly identified and introduced in evidence. But to save the trouble and expense of making two
cop'es, it is further agTeed that the copies filed with the declaration and as a part thereof, may be used to tl'!e same extent and for the same purposes ·as if they 'vere reg-ularly copied in. and made a part of the. evidence.
This July 24, 19·31.
Of Counsel for Plaintiffs,

W. G. WERTH,
Of Counsel for Defendant.
Rec 'd July 16, 1931.
E. T. CARTER,
Judge.
In the Circuit Court of Lee County, Virginia.
.T. G and ~{ollie W. Rose
Plaintiffs
vs.
Trespass On The C'ase In Assumpsit.
Wl·stchester Fire Insurance COmpany.
Defendant.

DEFENDANT'S BILL OF EXCEPTION NO.1.
BE IT REMEMB:ERED, that

upon the

calling of
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[9{1

this case on May 25, 1931, for trial the parties announced ready, a jury .was duly empannelled and
sworn, and thereupon plaintiffs introduced the following evidence, to-wit :

J.G.ROSE
J. G. Rose, who testified as follows :
Q.
A.
Q.
A.
Q.
A.
Q.
insured
A.
Q.
house?
A.
Q.
out?

Your name is J. G. Rose!
Yes.
.
A,re you one of the plaintiffs in this caseY
Yes.
What relation are you t'o Mollie W. Rose!
She is my wife.
Are you and your wife the owners of the property
that is the suo:;ect of this controversy 1
Yes.
Did you have any insurance on your dwellling
Yes.
Do you recall when that insuranc.e was first taken

It must have been along in 1925 or 1926. I do not
remember exactly.
Q. Do you remember the names of the company or
C'ompanies Y
·
l\.. No, sir ; I do not. They got destroyed.
Q. Do you recall whether it was oue or more companies?
A. ·Just one I presume.
Q. From whom did you get that insurauca, in other
words what insure.nee ag·ent came to see you about itt
A. H. T. Ritchie of Ewing.
Q. Where did Mr. Ritchie live?
A. Ewing.
Q. How far is that from your home?
A. I guess around three miles.
~~. What business 'vas 1\tir. Ritchie engaged in?
.:\. Ba11!dng bus ;ness, cashier of the bank.
Q. Was he living at Ewingf
A. Yes.
Q. At the time this insurance was taken outY
iL Yes.
A.

.[10]
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Q. How long had h~ been living at Ewing at that time?
A. A:bout five or .six years, at that time about 10 or 11
years. Since he .has been in. the hanlr.
Q. Had he ever seen your building Y
A. Yes.
Q. Do you remember on any particular occasion when
he saw -itT
A. I have remembrance of him being there one time
[11] but I do not remember whether it was under construction or after we completed it.
Q. At your home?
A. Yes.
Q. How· far is that building from the public road Y
A. About a quarter I call it.
Q. State 'vhether it is in vie'v of the public road Y
A. Yes, fair view.
Q. Sta'te to the ·~ury the circumstances under which the
first policy was issued Y
A. Well, I was getting a. loan with the Joint Stock Land
Bank and the appraiser in making the application for this
loan requested me to carry a policy of at least $2500.00 just
on the residence so I reckon ~Ir. Ritchie must have found out
something about it. Anyway I did not know that he wrote
·
insurance. He named it to me.
Q. Where were you 'vhen he first named it to you Y
.A. At E·wing as I remember it about the 'bank. IIe said
w·hen you g-et reudy for it that. he would like to fix it up for
me, So it was not long it came to the point that we had to
get the policy ·out as they required, so I 'vent to the bank
one day and he mentioned it to me at the beginning in the
bank about the insurance; that he had a good rate on that
dwelling of mine and so when I got ready he would call to
fix me up, fix up the papers.
Q. 'l'hat was in the first conyersation that be mentioned
that?
A. Yes, when the time came to get the policy I went
[12] to the bank and he looked though some hooks and figured it out and said that I w·ould s·a.ve one :.v·ear bv taking out five years. $8000 is what I paid him ·for th~ five
years. That is $2500 00 flor the land bank and $1500.t00 on
the furniture. It was in two policies.
Q. $1500~JO 'on the furniture and $2500.00 for the Land
Bank, making a total of $4000.00 f
A. Yes.
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Q. You say that you paid Mr. Ritchie how much?
A. $80.00.
Q. Have you a check or receipt for that¥
A. I had 'it but it got burned.
· Q. At the time the building 'vas burned Y
A. Yes.
Q. ·Was there anything· else said between you and him
about the charncter of the building ·or anything t
A. No. sir; not that I remember of.
Q. vV as that policy later changed t

A. Yes.
Q-. Tell the jury about that1
A. A year I believe before this policy expired I had a
letter from the - I believe ·it 'vas Southwest Insurance
Ag·ency at Big Stone Gap asking me to return the po1icy the
best I remember. 'rhe letter got destroyed in the fire. They
made no explanation why they were wanting the policy so I
took the letter up to 1\fr. Ritchie and he said to me I guess
these particular parties are withdrawing from the State and
n!ot. doing· any more business here, •and I said I do not know
'vhat this means as my policy is not out and l do not want
to send it in. and he s~id you go ahead I will see that
[13] you ~t your. money back or a _new policy, ·and I kept a
· copy of this letter and it got destroyed hi the fire.
About a couple of weeks later there 'vas mailed a policy in i!o
me filling out the time that was due, and the policy before
this one.
Q. What company was the last one that was mailed to
you1
·
A. W~stchester Fire Insurance Oompany.
Q. Is this the one T
A. Yes, that is the one.
Q. Was the other policy ever sent to you, come into
your hands?
A. No, sir. The one the bank. holds.
Q. We have a copy and I here read from Policy No.
23088 is $1,500.{)) on the building and $1,000.00 on the furniture. total concurrent insu:vance $4,000.00 on the build'lng and
$1:000 00 on the furniture, and a copy of No. 23054, $25CO.OO
on the building. The policy No. 23088 reads on the form attached in the descrjption at the l1ead of it as Dwelling and
Household Furniture Form, · $1,500.00 on the two story, ·
brick building·, with metal raof. occup1ed by assured as a
Dwelling· House, its ·additions and foundations, including permanent. heating apparatus, gas and electric light fixtures and
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'vires, etc. detached on the North side of L. & N. Railroad in
Caylor, Lee County. Virginia. about % mile southwest from
Railroad Station. Brick on-edge, cement tile or metal flue
warranty attached. $1,0CO.OO on Household and Kitchen
Furniture. Policy No. 23054 gives the same as to dwelling
nothing on the furniture. Now where was your dwelling
house located Y
A. There near Caylor depot.
[14] Q. That .dwelling in which you lived at that time?
A. Yes.
Q.. You and rour wife own no other dwelling house except that?
A. Nothing hut a little tenant house.
Q. Was this building destroyed by fire on or after September 17, 1929, if so state when and what occurred?
A. Yes, it 'vas destroyed after that time.
Q. Destroyed by what?
·A. By fire.
Q. When?
A. July 31, 1930.
Q. At what time in the day or night did that fire occur?
A. The best I remember behveen 9 or 10 o'clock at·
nig-ht.
Q. Where wel'e vou at the time of the fire!
A. I was in the bed.
Q. Do you know the cause or orig·in of the fire 7
.A. No, sir ; I do not.
Q. You were in bed in this particular h'ouse?
A. Yes.
Q. Did you have anything to do directly or indirectly
with the origin of the fire. In other words set it on fire or
cause it to burnt?
A. No, sir. I did not.
Q. Where 'vas the fire when you first discovered itt
A. In the lower part of the kitchen l1all.
Q~ Was there anything saved, if so, state to the jury
r15] whatY
A. I believe there was a couple of feather beds and
four or five quilts, and I be1ieve one trunk, or somethi~g
lilm that.
Q. State whether any part of the 1building was saved?
A. None of it. Completely destroyed.
Q. State whether after the fire occurred you notified
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the insurrance oompany, if so, ·when or about when did you
notify them?
A. I notified Mr. Ritchie the next morning, and he said
that he notified the people at B'ig Stone Gap, the Southwest
people or somebody.
Q. After your n'otification did any representative of
the .company go to see you on the place where the house was
destroyed 7
·
A. Yes. .
Q. Do you remember the date that was Y
A. No; sir. It \Vas several days after the destruction
by the fire.
Q. Did you later have any correspondence with the
company with reference ~o the fire'
A. :Well, nothing pa.rt'~cu~ar that I know of.
Q. Do you remember the date of the last communication-letter, that you received from the c'ompauy, you or
your attorneys either one t
A. I do not.
Q. After that did you furnish the company proofs of
your loss?
..
A. Yes.
Q. Please examine the papers I hand you and state if
~16] they are the proofs of loss that you furnished the companyt
A. Yes.
Q. Mr. Blose. state to the jury what kind of a building
that was •and when it was built?
·
A. Well, it was a brick-veneered building, built in, I
think we completed it about 1916 along in there some place.
Q. Just go ahead and expla ~n to the jury the number
of rooms, foundation and all that kind of things Y
A. I just put in a stone foundation first. Excavated
the trenches for heavy stone foundation. I put this stone in
to average around 18 or 20 inches deep and the foundation
was pointed up to the t!op of the grol!nd and then we set
forms and built concrete foundation about 2112 or 3 feet. On
that foundation we fra.1ned the house, storm sheeted it and
finished it with brick as veneer buildings are built.
Q. Rv w was the interior finished t
A.. Lath and plaster, 'vhite coat.
Q. What was the thickness o'f this concrete from the
base?
A. 13 inches.
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Q. What was the dimensions of the building!
.
A. I believe it was 46 x 58, I believe something like that.
Q. IIo'v many rooms?
A. Nine.
Q. Any halls?
A. Two halls.
Q. Stair wav1
A. Yes.
·
Q. What kind of roof?
[17] A. Metal roof.
Q. What did that building cost'
A. Well I had my bills and calcualtions and everything
got 1burned up, but the best I remember the loss when I counted everything up when I completed the house between seventy-five and seventy-eight hundred that I had in the house.
Of course little items I did not count in.
Q. Were there any porches?
A. Yes.
Q. Describe these to the juryY
A. There was a porch here practically all the way
around except little part of one side f
Q. What was the width 7
A. Well, part of these porches ran eight feet or ten
feet.
Q. Heighth?
A. The proper heighth. I do not remember their
heighth.
Q. Covered?
A. Yes, brick columns or post set on the brick columns
and set on a concrete post.
·
Q. What kind of roof was on the porches Y
A. Metal roofing same as the liouse.
<J.· f:;tate to the jury about tl1e flooring?
A All s~b-floored and the floori~g was edge sawea
pine.
Q. Do you remember the number of doors!
A. Twelve I think it had on the pJan.
Q. Number of windo,vs f
.A. 16 I trunk it was.
Q. Could you give a list of the furniture that was in
[18] the building when the fire occurred Y
A. I cannot remember everything I don't guess.
Q. Please examine that list which I hand you and I will
ask you to state whether that list is true and correct!
A. Yes.
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Q. The things that are on n1at.list of furniture I will
ask you to state whether or not that is correct as of the date
of the fire?
A. Yes, considered very reasiOnable value, $1668.50.
Q. You mentioned something about a. tenant house,
where was that tenant house located with reference to your
dwelling house t
.A. Ov'er across the field a~ljout five or six hundred
yards.
Q. It is not embraced in the insurance?
A. No sir.
CROSS

EXA~IINATION.

Q. If I understand you correctly you told your counsel
when you negotiated this first insurance with some oompany
that you do not remember there was anything s·aid as to the
character or construction of the house at allY
A. No, sir.
Q. You did not tell Mr. Ritchie that it was a brick
veneered house at that time or any time after that Y
·
A.. No, sir.
Q. I understood you to say that you built this house T
A. Yes.
Q. You lmew that House 'vas a brick veneered of
[19] course?
A. Sure.
Q. From that time up to this time you never told Mr•
.ftitch'ie or Mr. Witt that was a brick veneered house?
A. No. sir.
Q. You spoke of the value 1of your house in 1916, I will
~sk you to state to the jury the value of your house in 1930.
What would it cost to build it? It would not cost that would
it?
A. Yes, I figure you could not build it- for much less
than you could in 1916.
Q. Yon think in 1900 the cost of building the house
would be the same as H was in 1916 Y
A. I think so the way I figure it.
. . : >.Q; .Y.Pu s.ay .U1at ~:lr. Ritchie told you he could give you
a good rate, y'ou lmew there was a difference in r81tes didn't
youY·
.· A ... No, sir.
Q. ·..What did you thli:n:k he meant when he told you that
he could make you a good rate 7
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A. I never thought. •
Q~ Y1ou knew there was some bad risks Y
A. I did not take it into consideration. I did not know
anything about rates whatever.
Q. If I understand you correctly so far as you thought
at the time there might have been a uniform fire rate on all
;_nsurancc, the same on a saw mill as on a brick house Y
A. I do not iknow anything about the rates.
Q From the time that you first negotiated this insur[ 20] ance from these companies if you can remember up to
the time of this fire- you had the insurance policy cov~ring that house in your possession?
A. Yes.
Q. You can read can't you T
A. Yes.
Q.. You knew that a brick veneered house to anybody
passing it did actually look like a brick house, you knew that
·didn't you?
·
A. I did not give it any thought.
Q. If you did not you knew it and know it now?
A. Uook like •a. brick house of course.
lJ. After you get inside and it papered and plastered
still look like a brick house Y
A. Yes.
Q. If a man went there to see what :kind of fire insurance risk be was carrying, walk all around it ·and go away
and believe it was a brick house?
A. According to the way he examined it.
Q. If you did not know anything about rate~:; a.t all, absolutely blank on that subject, then you do not know anything
about there being a higher rate on brick veneered houseT
A. No, sir.
Q. Y.ou are ignorant on that subject and you sta.te that
in your proof of loss?
A. (No answer).
Q. If I understand you correctly you intended and believed when you negotiated these policies with the '·other company for five years insurance and paid them $aJ'.OO
[21] you believed that the insurance on brick veneered
house was for five years for $80.007
A Yes.
Q. When you negotiated a policy and sued in this case
i1or $5,000.00 you meant, intended and believed that you had
insurance on a brick veneered house for a period of one year t
A. I presume that is right
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Q. Your wife is still owner 'of that land isn't she Y
A. Yes.
RE-DIREOT EXAMINATION.
~. The building that is insured what interest did you
have in it?
A. I had the money that I .put in it and directed and
maintained it.

M. R. BALL

M. R. Ball. who testified as follows :
Q. Mr. Ball, where do you live f
A. I live at Ewing, one mile west of Ewing.
Q. What is your occupation or business Y
A. Carpenter.
Q. How long have yon been engaged in the carpenter
work and builder Y
A. A good many years, I g-uess 35 or 40 years or longer.
Q. Arc you acquainted with Mr. J. G. Rose and his
[22] wife lVIrs. Mollie Rose!
A. Yes.
Q. Are you acquainted with the dwelling house in which
they live and which was destroyed sometime ago by fire'
A. Yes.
A. Yes.
Q. Did you do any work on that building?
A. Yes. did a little work on it.
Q. Have yon recently made an estimate of the value of
that building as of the date of the fire which destroyed itt
A. Yes, I went over a statement, kind of an itemized
statement.
Q. Gllve that jury the result of that statement as to dimensions and character and kind of building and then the
cost and so on f
A. I have a statement that I have made out but I do not
remember all the items.
Q. Just refer to your statement?
A. I have a plan of the building here which I once built
and check up with the dimensions of the building and size of
the build ing that I made my estimate from.
Q. Did yon make the measurements on the ground Y
A. Yes, I check up 'on the foundations. I made an esti.
1
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1nate of the foundations, I took that· first. The foundation
included stone footing 16 inches wide; concrete walls 13 inches 21;2 feet high, all stone, sand and all laHor on same $8Q:J.OU
on the foundation including everyth'ing. Twenty thousand
feet of rough lumber at $30.0J per thousand which I put a
little low $600~JO; labor on 20,000 feet $15.00 per
[23] thousand $300.00; three thlousand feet edge pine floor-ing at $70.00 per thousand. I only know about the
flooring 'vhat Mr. Rose told me that it was edge pine flooring
$210.00. Opening for 24 d'oors and windows, doors and windows $360.00; 5 V metal roofing $6.00 •a square $216.00; labor
on puttting on roofing $EO.OO which is a little gTain too low.
Hardware, locks, nails, etc., $250.00. One thousand feet inside and outside trim and corners and beads $300.00. Wiring
house complete $125.00. T'venty-five tho1fsand brick, sand,
labor on s·ame $80).00. PJaster, lime, sand and labor on same
$800.00. Painting c.omplete $400,00. Laying the finished
floors $100.00. Lablor on same $100~ao.
Q. 'Vhat is the total Y
A. $5711.00.
Q. Does that include the porches, and chimneys and fire
places¥
A. Yes, I tried to estjmate it all, to cover everything.
The puilding as I figured •and check up on the foundation by
the walls was about 58 x 43. That covered all the ground.
CROSS EXAMINATION.

Q. I will ask you to tell the jury if it is not true that
you have been charged and plead guilty of counterfitting?
A. Yes.
Q. I want you to tell the jury if you do not know that
lumber in 1930 w·as 50% cheaper than it was in 1916 Y
1\.. I do not think there 'vas that much.
Q. II ow 1nueh do you think it was Y
A.. It was some lower I guess.
Q. About how much Y
A.. I could not say positively just what it was.
Q. Lots of lumber is now 50% cheaper than it was in

[24]

1916?

A. I do not think it 'vas that much.
·Q. Do you remember the market in 1916, you could
-hardly supply the dernand it was so great ,don't yon remember that?
A. I think it is cheaper now than it was then.
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Q. You cannot sell it at all now can you?
A. I am not trying to sell it.
Q. Could you tell me about ho'v much Y
A. I could nlot tell you what it 'vould be.
Q. The same thing· is true in brick isn't it?
A. I think the prices on all material was lower at the
time the building was built than it was a year ago at the time
the house was burned tbut I do not lmow what it would be. I
only fig11red on the prices of the material alJout a yea.r ago.
Q. You mean to say it was cheaper in 1930 when the
house was burned than it was in 1916 7
A. No, sir; I tlrink the material was •a little higher than
it was when the house was built.
Q. Do you think the work is higher now than it was
when the building 'vas built?
A. I think so~
Q. Do you kno'v that this country is in what is spoken
of as a depression, do you know anyth!ing about that depressing!
A. I do not ;!mow much about it.
Q. You think things are much higher now than it was
in 19167
A. The way I was fixing my estimate.
Q. If I understand you correctly you are meaning to
[25j tell this jury that all these building ·materials were
higher in 19~) than they were in 1916 and that is your
belief is that right 7
A. I only made my figures about what I thought that
prices would be about the time that it was burned.
Q. Whereas the question I am asking you, I run asking
you if you are meaning to tell that j)Ury that building material was higher in 1930 than it was in 1916, now answer that
yes or no please, which one of these years then was building
material the highest f
A. I figure it was higher when the building was burned
in 1930.
Q. It was higher in 1930 than it 'vas in 19'16?
A. Yes.
1

R;E-DIRECT EXA:NIINATION.

Q. I notice if it is ntot true tha.t in 1916 that the prices
of material had noit gotten up to the point they did a year
or hvo later, after we got into the warY
A. No. sir; I do nbt think it was.

---~-
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Q. I notice here from the statement that you have filed
that you put the framing, twenty thousand feet of framing,
at $30:00 per thousand at the ground, is that a reasonable
price for framing?
A. I think that is a little too low. Should be $35.00.
Q. I notice here in this itemized statement that you
[26] figured the price of labor at $15.00 a thousand is that
a reasonable p:rlce for labor¥
A. The way we figure the labor is by the thousand just
what it is.
Q. I notice that you figured three thousand feet of
edg-e pine flooring at $7l0.00 per thousand, is that a reasonable price for edge pine flooringY
·
A. I think it is.
Q. Isn't that about $15.00 under what lumber dealers
eharge you?
A. I could not make a statement as to that.
Q. I see here that you have ·also charged 24 opening~,
that 1is doors and windows everything- included as I understand that includes the labor and you make that $15.00 each
is that reasonable charge Y
A. Yes, what 've g-enerally figure these openings at.
Q. And another item 36 squares •of five V metal roofing- a.t $6.00 per square delivered, I will ask you to tell the
jury if that is not a reasonaible item at $6.00 per square?
A. I think so.
Q. I believe you have hardware. locks, nails, grates,
etc. at $25000 on your itemnzed statement¥
A. I think that is right.
Q. I want to ask if the cost per tlrousand •at putting up
the brick work cost you more per thousand brick to put up a
brick veneered wall than a solid wall 7
A. Masons cha~ge more for their wlork for laying a
[27] veneered 'vall tha.n for laying a solid wall ·for a solid
wall they can thro'v the brick in place and they charge
higher on this kind of work.
Q·. Isn't it a fact that a brick mason can lay up m'ore
brick per day in a solid wall than in a brick veneered wallY
A. Yes.
·
Q. And can't they put up more brick on a nine inch
wall than a brick veneered wall T
A. I think so.
Q. I want to ask you further iif in putting up a brick
veneered the brick are laid longwise and held in by ties Y
A. Yes.

r

Q. You do not use wall ties in a 'solid wall do you 7
·
A. No, sir.
Q. Did you take into consideration the wall ties when
you made this estimate here'

A. Yes.
Q. I not~ee that you figured twenty-five th'ousand brick
in that wall at $8.007
A. There were three chimneys. I figured that at about
seven thousand ibrick in the chimneys.
Q. I will ask you to state if it does not cost more per
thousand to lay brick in a chimney than it d'oes in an orclinary wall when you make the fire pJace Y
A. You have to make the fire place a.nd it is a little
slower 'vo·rk and cost more than a straight wall.
·Q. I notice here that according to your estimate on
that the brick veneered wall you make it a. little more thau
$30.00 per thousand for the cost of labor, ma.terial, brick,
etc. Y

Yes, about that.
I want to ask you further if that is not a very low
[28] estimate?
~· We did not figure it lower than that everything
about the wall.
Q. ·Ord!inarily does not an ordinary contractor figure it
at about $40.00 per thousand T
A.

Q.

Object to the· question in that form. Might ask what
they charge. By Defense Counsel.

Q. I believe you said that you had been a carpenter a!lri
contractor for 35 years did I understand you correctly?
A. Yes.
Q. I will ask you to state whether or not ordinarily iu
bidding on .contracts of the same character of this don't you
estimate hrick put in the wall at $4i100 per thousand V
Object to the question as put before. By Attorney for
the Defense.
Q. I believe he stated that that is the priceJ .
.
A. We always figure a certain price everything put in
the wall.
Q. Were you informed that these :bridk were .select
common brick?
A. Yes, in a veneer wall they have to be select .face
brick.
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Q. And they have to be free from·nicks and scars!
A. Yes, supposed to be.
Q. I notice your item for openings as $400.00 is that a
reasonable eharge T
A. I think it. was very reasonable.
Q. Do you ·know ·what ordinary c.arpenters in this
[29] county were charging for their work per hour on the
·
31st day of J ulyT
A. They were getting from 50 to 75 cents per hour
around in the town.
RE-CR.OSS EXAMINATION.
Q.

This 'vas a brick veneered h<;>use wasn't itY

A. I think so.
Q. And you do not pa!int brick when you paint do you T
A. Some people uses it.
Q. You did not figure on painting this brick?
A. No, sir.
Q. And you tell this jury that it cost $400.0J to paint a
brick houseY
A. I think that is what it 'vould lbe worth to paint the
house and porches, doors and w·~ndows and co111ice. I think
it would be very reasonalble to paint it at $400.00.
Q. 'Vhat do you think it would cost to paint a frame
· house and paint it all over f
A. It would cost more money.
Q. You put doors and 'vindo,vs at $15.00, what does window sash cost?
A. Different prices.
(~. The kind that you put. in that house that you figured in this bill, what did they cost?
A. I do not lmo'v exactly the size of the windows in
[&Qr] that building.
Q.. The kind that you have figured on here at $15.00
what did these sash cost T
A. The windows were three or four or five dollars I
guess.
Q. The sash cost from $3.00 to $5.00?
A. Yes.
Q. What did the window frame cost 1
·A. I gave you the statement of what I thought that it
would cost for the 'vhole thing.
·
Q. ·I am asking what each item cost. what would the
frame cost?

A. The frame would cost $5.00, $6.0J or $7.00 triming
and everything.
Q. You a ~rpenter now and doing carpenter work!
A. I am not right now at the present time.
Q. Do you lmow what 24 x 24 window sash are selling
.for now?
A. I do not keep posted on the prices altogether up t'o
date.

MRS. MOLLIE W. ROSE
Mrs.

~I ollie

W. Rose; who testified as follows ~

Q. Your name is Mollie W. Rose Y
A.· Yes.
Q. You are the wife of J. G. Rose who has already tes-tified in this case as one of the plaintiffs in this caseY
A. Yes.
Q. You have filed as a part ·of your proof of loss a
[31] statement of c.erta.!n household goods, and kitchen
furniture that was lost or destroyed jn a fire that destroyed your house during last July. I notice the first item
here dishes for general use $.25.00~1
A. Yes.
Q. Is that a fair estimate of the dishes that you had in
use?
A. "Yes, I thought so.
Q. You had the number of dishes here represented as
being worth $25.00?
A. Yes.
Q. You do not lrno'v just how many but you estimate
them to be worth $25~00?
A. Yes.
Q I notice that you had four sets of glass tumblers t;tt
60 cents a set, is that a fa'ir v;alue Y
A. Yes.
Q. That would be 10 cents per tumbler would it not 'l
A. Yes .
.Q. I notice here one dinner set $5:00, give the jury some
idea of what that dinner set is worth, plates, cups. etc., do
you think $5.00 would be a fair valun at the time they were
destroyed by fire?
A. Yes.

-------
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Q. Another item, silver ware $10.00, what did that conof?
A. Knives, forks and spoons.
Q. Both table and tea spoons Y
[32] A. Yes.
·
Q. Do you remember what brand of silverware that
wasY
·
A. I think it was Rodgers as well as I remember.
Q. I notice the next item cooler, $2.ao that is outside of
the silverware that you mentioned Y
A. Yes.
Q. You consider that $2.60 would be a fair value?
A I think so.
.
Q. Another item you have here rone Davis sewing machine $25.00, is that a fair value for that sewing machine!
A. I thought so.
Q. One large dresser $20.00t do you consider that .a
fair value?
A. Yes.
Q. One sm.all dresser $15.00 and three rugs· 9 x 12
$45.0,~, you consider this item to be worth all that you have
them listed for Y
A. Yes.
Q. And another item 18 blankets $50.00. What kind of
blankets were they Y
· A. They were w·ool.
Q. Any of them home made blankets?
A. Some were.
Q. You think a fair value of these blankets would be
$50JXH
A. I think s'o.
Q. I notice here that you have listed here 35 quilts for
$150.00, is that a fair valueY
A. Yes.
Q. What gind of quilts 'vere they?
[33] .A. They \Vere pieces, baud made.
Q. And good quality?
A. Yes, they were quilted.
Q. I notice another itE:m, one range stove $70.('31 what
kinrl of a range was ihatl
A. It was a Kalamazoo.
Q. Do you consider ths.t $70.00 a fair value for that
item?
A. Yes.
s~st

Q. One oil ·stove $20.00, one table and cbair $5.00, ;s
that a fair vaJ.ue for these two items 1
A. Yes.
Q. I notice you have here another item for one set of
cooking utensils $5.00, do you consider that a fair valuo for
that cooking utens'il7
A. I think so.
Q. 60 cans that you make $15.00, is that 25 cents per
coo a fair estimate of the value per can of fruit i:1 cans~
A. I think so.
Q. I notice here that you have another item, one wing
piano and stool $3p0.00, is that an upright or grand piano 7
A. Uprlght.
Q. What 'kind of material was it?
· A. Walnut.
Q. Do you consider that $300.00 a fair est]mate of the
value <>f that piano·Y
A. Yes.
Q. 'rwo smoking· st~ands $2.00, two small tables $6.00
[34] do· )710U consider these items worth that sum'
A. 'Yes.
Q. One portable victrola and records $25.0().' If you
know ho'v many records you had f
A. No, sir; I do not remember.
Q. Yiou consider that $25.00 is a fair est!~mate of these
itemsf
·
A. Yes.
Q. Another item you have her·e one large leather chair
$25~00 1and one ·COUch $15.00 Were these two items were they
charged in your proof of loss f
A. Yes, I think so.
;Q.. Six rocking chairs $18 00, dining table and chairs
$~100, table $38.00, is that a fair value of these items 7
A. I think so.
Q. One· kitchen safe $15.00, one large cupboard $25.00
did you state that?
A. Yes.
Q. One g·ood bed stead $10.00 and five feather beds
$125.00 total $135 t:O. Do you consider that a fair estimate
for the feather beds?
A. Yes.
Q. 16 feather piHows $48.00. Do you consider that a
fair value for these items Y
A. Yes.

Q. One lot of embroidered goods $30.00 and clothing
and shoes $150.Qr). Now you do not have the c~01thing and
shoes itemized here Y
A. No; sir.
Q. In making out these statements did you go over
[35] what you tlroug·ht would be a fair value of the clothing· and shoes that were lost in that fire that belonged
to you?
A. Yes.
Q. One lot of embroidered goods you did ll'ot itemi~e
these. Can you give us some idea of the quality and character of them!
A. I do not lkn!ow how many p1ieces there were. They
were just hand embroidered.
Q. One small diamond ring, $35.007
A. Yes.
Q. One telephone $15.00, was tba.t a fair value for the
telephone!
A. I suppose so, 'that is what they sell at.
Q. Ten enlarged pictures and frames $47.007
A. Yes.
Q. And one 22 revolver $4.50 is that a fair estimate 7
A. Yes.
Q. One Oliver typewriter $35~00 was that in go·od repaid?
A. Well, I suppose so ibut I do not know ~anything about
them. They used it.
Q. Then you esfmated the books that were burned at
$25.00 but you did not itemize them do you feel like all the
books that were burned worth $25.00 Y
A. Yes.
Q. One clothing rack $5.00 and one ice cream freezer
$5.Q~, total $10.00, is that a fair estimate Y
A. Yes.
Q.. One violin $2.~01
[36.] A. Yes.
Q. Two c!ocks $2.50 and one Eastman Kodack $5.001
A. Yes.
Q. Total personal property destroyed $1668.50.. I will
ask you Mrs. Rose whether or not you included all of the
personal property that 'vas destroyed by fire on the 31st of
July in this itemized 'sta:tement.
·
A. There were things that I did not think of.
Q. After Mr. W ~rth representing the insurance Com-
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pany· had been down there when you gave him a. statement7
A. Then we gave him a statement of what we thought
worth itemizing but it was not all.
Q. I ·notice here that you did not include any window
curtains or window shades did you have ·any window curtains
or Window shades in your home f
A. Yes, but I did not think about it.
Q. These items were not included lin this statement T
A. No, sir.
Q. Can you give the jury some idea how many window
curtains and shades you had Y
A. There was supposed to be on ·all the windows in the
House. Ten or twelYe windo,vs, say ten anyway.
Q. Did you have other curtains that were not at that
time over the windows f
A. Well, some.
~· Did you have any tinoleum on the floors. I notice
here that )r~ou list hvo rugs 9 x 12 did you have any other
fl0or covering ·except these hvo rugs Y
A. No. sir; I did not.
Q. Were there any ·other chairs so far ·as you recall
[ 37] · destroyed by the fire which you did not include in this
itemized ~ist?
A. No, I think not. We got out some chairs.
Q. I helieve you list having gotten out of the household
and kitchen furniture two rocking chairs, home made porch
chairs, two feather beds worth aHout $15.00 and one old
trunk, is that correct?
A. Yes.

CROSS EXAl\'IINATION.

Q. 'rhat property there is deeded to you entirelyf
The land is mine.
Q. Your husband has no interest in the land at nUT
A. No, sir.
Q. How long have you had that pian'of
A. I cou!d not say.
Q. T'venty years f
A. Yes, I think so.
A.

The defendant moves to .strike out all of the plaintiff's
evidence in this case because it does not prlnre any contr·act
between the parties; second, because it shows that the policy
is. void on its face; and,
third,. because
it shows on its face.
I
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that the plaintiff misrepresented the character of the risk •as
a matter of law. By Defense Counsel.
[38]

Thereupon plaintiffs closed their evidence in chief
and the defendant introduced the folowing evidence,

.

~~:

H. T. RITCHIE

H. T. Ritchie, who testified as follows:
Q. \Vhat is your business Y
.
A. Cashier of the Peoples Bank •at Ewing.
Q. Do you live at Ewing?
A. Yes.
Q.. Do you know Mr. J. G. RoseY
A. Yes.
Q. Do you kno1v the house which 1vas his dwelling and
was destroyed by fire last summer l
A. Yes, I have seen it from the road.
Q. IIow far do you live from that houseY
A. Three ·or four miles.
Q. During the several years pr•ior to this fire were you
a solicitor for the Southwest Insurance . .t\..gency at Big Stone
Gap, Virginia?
A. Yes, I "ras collector for the Southwest Insurance
Agency.
Q. Dlo you recall when Insurance was first placed by
your agency on the house that J\Ir. Rose lived in 7
A. Yes.
Q. \Vhat was the circumstance with the pLacing of that
insurance so far as you remember Y
A. As I remember 1\Ir. R.ose applied for a farm loan
and they requ]red him to take some fire insurance and it
came to me that he had to have some insurance and I do not
remember whether he mentioned it to me or I to him
[ 39] a.t first, anyway we met and it was discussed.
Q. What became of that discussion Y
A. The policy was issued for $5,000.r:JO on the house and
contents.
Q. How was that insurance divided Y
A. I ·really do not remember the e~act amount on the
contents. I believe 'it was $750.00 or $1.000!00, I really do •
not remember about that. Mr. Witt wrote the policy.
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Q. What happened to these policies the "first ones that
were on the property?
A. The company cancelled these and they were replaced with another company. I do not rememlber which one it
was.
Q. It was not the Westchester Fire Insurance Company that the first ones were in was it~
A. I do not think it was. I believe it was another company.
Q. When these policies were cancelled what happened f
A. They were replaced with other insurance.
Q. In what company was that insurance?
A. Westchester.
Q. Were these the two policies that were in force at
the time the house burned~
A. I saw this one. I never did see that one.
Q. Just one of them Y
A.· Yes.
· Q. Do yon lnrow what this policy covers!
A. Covers on a two-story btick building.
Q. "\Vith a metal roofY
A. ?rietal roof, yes.
Q. Do you know whethe-r that policy covers the same
[40] property or not?
A. I never saw it but I presume it does.
Q. ~Vas that d'velling a brick dwelling?
A. Yes, all I ever knew it to be until after it was burned down. The 'vay it was spoken of a~d referred to.
Q. Had you ever heard it referred to or spoken of in
any other manner?
A. No, sir.
Q. Had you ever been to the dwelling f
A. No, sir.
Q. Were you ever inside of it 7
A. No, sir.
'
Q. Did you lrno'v anything about its construction Y
A. Nothing more than it was known as a brick building. I had seen it from the road.
Q. What did it appear to be looking at it from the
roadf
A. I took it for a brick building. That. is all I ever lmew
it to the.
Q. Had Mr. Rose or l1is wife ever told you that it was
• a brick veneered building prior to the fireY
A. No,. sir.

-- -

--

~-

----

Q. Did you ever have .any reas'on to believe it was a
brick veneered building prior to the fire t
A. No, sir; I did not.
Q. Do you know what the established rate in Virgin[41] ia is on a brick building with a metal rooft unexposed,
situated as that one w:asY
A. Forty cents as I understand it.
Q. What is the rate on a brick veneered building of the
same kind and same situation 7
A. Sixty cents a hundred.
Q. Sixty cents.
A. Yes, my understanding.
Q. What is the difference in these two risks t
A. Brick veneered more of a risk, more wood.

CROSS EXAMINATION.
Q. Does the character of the flue have anything to do
with the rate Y
A. Yes, the constntction of the flue would have som€thing to do with it.
Q. Suppose that· yon had a frame building and with n.
solid f1ue chimney ~and you had a brick building with a terra
cotta or merely a stove pipe through what difference would
it make in the rate of these two buildings t
A. I reallv do not know what the difference would be.
Q. .What ~ould ibe the rate on a frame wooden building
'vith a solid flue chimneyf
A. I think it is 60 cents a. hundred if no exposures.
Q. That is on wooden bnildingf
.A.. With met.al roof and standard flue with the brick
sitting down through.
Q. Stone chim.neyY
A. As far as I kno'v it would be the same.
Q. Suppose you had a brick ·building with a terra
[42] cotta or merely a stove pipe flue what would be· the
rate on thatf
A. I really do not know what the m.te would be. I do
not know.
·
Q. The mere fact that something is called a brick building or called a wooden building does not have any more to do
with the rate than the exposures or the flues or stove pipe
connections and things of that kind f
A. Of course if the flues were dangers it would have.
Sometimes it would not be in a dangerous position:

'
Q. So that the mere fact that a house is called a brick or
a brick veneered house that of itself does not control rates at
all does it!
A. Not altogether of course. It would effect the rates.
Q. You have to know about. the place and al1out the
flue and exposures, the covering·. and the m.a1mer in which it
was covered and things of that kind would you not¥
A. Depends on the dondition of the flue and other
thing·s.
Q. rrhere 'is alway~ some danger in a terra cotta flue y
lt. I have never had any experience in that.
Q. There is some danger in J"~ust a mere stove pipe going· up through the ibuildingY
A. If .only 'vood it would be dangerous.
Q. 1\.nd even if it was a brick building just going up
through the plaster _w:th plank flooring and plaster it would
. make .a lot of difference?
A. If it was only wood it would be different.
Q. As a matter of fact didn't you speak tlo Mr. Rose
[43] first about this insurancet
A. I really do not remember. That has been five
years ago. I do not remember just how it started.
Q. Mr. a,ose made no application tb you for the insurance1
A. No, sir.
Q. Ife made no statement to you as to the kind of the
building it was 1
A. No, sir. It was understood 'vith me and was not
thought of as anything but a brick building.
Q. And you reported it to the insurance company as a
brick building?
A. Yes.
Q And you did not go to it to inspect it and make an)"
inquiries about itt
A. Yes. I took for granted it was a brick building.
Q. How long had you been living in that community at
the time this first insurance was ta'ken o:ut Y
A. I guess about five years.
Q. You lived about four miles from th'ls buildingf
A.. Along near about that.
Q. About how often would you pass that building a
month?
.ll. I w'ould pass the State Highway possibly four or
f~ve times a month. But_ the other road going acr·oss to Gaylor I woul? not pass·_tha~ rqad maybe three times a year.
.
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Q.
A.
Q.
A.

Ho,v close is the State Highway to this buildingT
It must be nearly a quarter of a mile over there.
rrhe Caylor road how close is it to it~
I would think about half the distance.
Q. ~Ir. Rose paid you the premium?
A. Yes, the premium was paid.
Q. And that house that you insured and one you re[ 44] ported to the company was the identical house that got
burned?
A. Yes, that is the house.
Q. You spoke about not seeing one of the policies, you
lmow 'vhat became of it, where it went to, or who got itY
A. The land ibank had that one.
Q. At any rate it was never delivered to Mr. Rose as
far as you know anything a.bout Y
A. No, sir.
.
Q. There was an original in your hands and you deliv.
ered it to ~Ir. RoseY
A I do not just remember about the policy that was
cancelled,_ the one that was 1ssued in lieu of the one 0ancelled
I tihink that 'vas delivered out of the Big Stone office.
Q. The original here that was sent to you and you delivered it to him?
A. Yes.
Q Does the fire insurance people request their agents
to investigate the building bef'ore that company write insurance?
A. I 'vas not acting as agent. Mr. A. L. Witt was the
agent that wrote the insurance. I was merely collector for
the company.
Q. You were not acting as the agent at ~allY
A. No. sir.
Q. You sold this insurance Y
A. I c·ollected the premiums.
Q. Did you not solicit the business in the beginning
[ 45] frorn ~fr. Rose?
A. As I stated I do not know how the conference
came a.L"I{)ut. I remember he came to me and acknowledged
that he had to have some insurance.
Q And you saw him and told him that you had a good
ra~l
·
A. I remember telling him..
· Q. And pursuant to that conference you collected the
premium and delivered the policy?
A. (No answer.)
o

o
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RE-DIRECT EXAAziiNATION.
Q. I understood yon to say while ago that you understo'od and believed it to be a brick house at the time this insurance was taken out f
A. Yes, that was my understanding.
RE-CROSS EXAMINATION.

Q. I believe you said that this building was about .Jt
quarter of a mile from the main State Highway and about
half the distance from the. road over to Caylor. D'o you know
as a tpatter of fact that a brick veneered building that the
brlck are laid leng-thwise without any ties as you usually find
with brick endways and could have been easily discovered by
you!
A. I do not lmow the difference
Q. You do kno'v that a brick veneered building that
[ 46] the bricks are laid leng-thwise and that the brick arP.
held in ·by wall ties ·t
A. No. sir; I do not know that much.
The defendant moves to strike out the last preceding
qJiestion put to the witness with reference to his foa.ilure to
discover the two constructions of the house in question. aud
all similar questions put to this witness with refereDCQ tO
fati:lure to disc'Over the type of building because there is uo
duty upon. this witness or any other insurance agent to make
inquiries for the purpose of insuring property. By attorney
for the defense.
·
RE-DIRECT EXAMINATION.

Q Yon at one time was a license solicitor I believe Y
A Yes. I expect so back in years. Prior to issuing this
policy I had an agency contract I think with some fire insurance company.
Q. Were you such a licensed solicitor ~at the time this
insurance was first placed 'on the Rose dwelling?
A. No. sir.
Q. Were you at the time the two policies in this case
were .issued Y
.A.. No. sir.
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[47)

A. L. WITT
A. L. Witt, who testified as follows:

Your name is Mr. A: L. Witt·, I believe Y
Yes.
What is your position?
Insurance.
Q. With what agency!
A. Southwest Insurance Agency, Big Stone Gap.
Q. Wha.t is your official position with that agencyY
A. Manager.
Q. Is that the agency that issued two policies involved
in this .._as.e'
A. Yee
Q. State to the court and jury in what way the insurance on this dwelling first came to yrour agency Y
A. ~s I recall it I w·as down in that section where this
property was located and I asked some one, I do not recall
just who the person 'Or persons were. but I inquired as to who
was the ov.ner of the house and they said ~Ir. Rose. I did
not see M1. Rose on that trip but my recollection is that I
went back to the office and I wrote him a letter on the theory
that it \Vas a brick honseL I d1d not get very close to it at
this particular time and sometime after that, I could not
state ex·a.ctly how long- a gentleman came in my office at Big·
Stol.ile Gap and introduced himself as Mr. Rose making inquiry for some liability insurance on a coal mine.
Q. Is that the plaintiff at the bar?
A. I could not state.
Q. Is that the same l\Ir Rose to whom these policies
'vere issued that came to see you at that timeT
A. I could not say but I discussed it out with him. To
[48] go on with my story a man eame into the office .and introduced himself as being Mr. Rose and then I stated
are you the man that owns the brick house that I wrote you
a letter about ·sometime ago and I do not know what the
ans,ver was, and I said 'vhat a'bout some insurance on that
property and he _said tllat he 'vould probably 'vant some in.
surance in the nea.r future.
Q. Did lJe state ·why lie wanted the insurance Y
A. I believe he said that he would probably negotiate
a loan is my rec.ollection.
Q. When did that matter next come to your attention Y
A. I could not state just exactly when it was but anyQ.
A.
Q.
A.

--~--~----------·---~--~
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way I got the information and some blan'ks from this Potomac Joint Stock .Land Bank. I do not lmow whether it was
through J\.fr. Ritchie or :Nir. Davidson. I looked through my
files to locate any ·information that I might have as to issuing this insurance. Any wa.y the policies were issued for five
years and one policy woas sent to the Potomac Bank and the
other policy sent to Peoples Bank at E'ving.
Q. Do you know 'vhat company these policies were in?
A. T do not recall but my recollection it was Union Insurance Society Before these policies had run out the company 'vithdrew from the State of Virginia and when this happened I reissued the policies and sent one to the Potomac
Joint Stock Land Bank and the other t'o Mr. Rose and I sent
him a check for the return premium as well as I remember.
Q. Is this your policy~
A. Yes.
Q. What kind of building does that policy coverT
A. That covers a brick building, two s~ory, brick flue
[ 49] and or.~upied by the assured.
Q. At the time the two policies involved in this cazs~
were issued did you or not believe the buildlng to 'be a two
story brick building with metal rioof?
A. Yes, I thought it was a brick building.
Objected to. Objection overruled. Excepted to. By Attorney fnr the Plaintiff.
Q. H.ad you ever at any time after the first issuing of
the insuoonce on this property g o to the property~
A. As well as I remember within a month after the insurance was first issued I was around in that section and I
went to see this property.
Q Why did you go to see itT
A. As a rule we look at property before we issue a policy or soon thereafter.
Q. For what purpose?
A. To see tha.t it is properly written. In other words
to avoid cases just Hke this. To see that it was properly issued. Then· was no one at home 'vhen I went there. I was
up on the porch and it looked to me like a brick house and
there was nothing ever said to me 'or anyone else that led
me to believe it woas anything else but a brick house.
Q. Did you go to this property at that time for the
purpose of making this inspection that you spoke of1
A. Yes.
4
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Q Did you see anything at that time to indicate to
you that it was not a brick house?
A. No. sir; I did not. I came away thinking it was
a solid bridk building.
Q. 'Vhen did you first learn that it was not a brick
buildingY
A. I think I learned that after you went down to make
the addustment.
Q- Was that after the fire!
A. That was after the fire.
Q. This policy at the head of it says rate 4i~ cents.
What doeb that rate indicate on this particular policy?
. A .. 'That indicates a solid brick building, country rate.
That is not conclusive but the R-ating Bureau have a rate or
40 cents placed on a solid brick dwelling with a fire proof
roofing and no exposures.
Q. If that had been a b1ick veneered with a fire proof
roof ~and no exposure what would that have been?
·
A. 64 cents.
Q. If you had known that was a brick veneered building· would you have issued the rate of 40 cents?
A. No, sir. 64 cents.
Q. 64 cents on the $100.001
A. Yes.
Q. I will ask you if 1\fr. Rose could have bought $5,000
insurance on a tw'o story brlck veneered building with a
metal roof for one year for a premium of $2J.OO?
A. No, sir; he cou1d not from me.
Q. Could he from anybody 1
A. All of the insurance companies in Virginia are
[51] required to use the same rates.
Q. Is H your understanding that under the law of
Virginia the character of this property, situated as it was at
the time the policy was issued that the true and legal rate
is 64 cents a hundred?
A. Yes.
Q. What is the difference in the rate of 40 cents on n
brick building ~nd 64 cents on a brick veneered building
what does the difference in rate indicate f
A. The better class of property and the more fire resistant it is the less the rate and if it is more hazardous the
higher the rate.
Q. ~ou mean or 'vant the court and jury to understand

• [50]
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that the difference in rate indicates the difference in haz-

udY

A.

·

That. is ucy understanding.

CROSS EXAMINATION.
Q~ That building yonder that you see through the
window is that ~a. solid brick or brick veneer?
A. I could not tell from here. It looks like a solid brick
building.
Q. Doesn't that. show that ever so many courses that
the brick are put in on ends, ends .pointing ·out, and then
two or three or four courses laid up with the sides out Y •
A. I never observed a building close enough to catch
that when I see it
Q. If that was a fact it would be a fact that a brick
[52] veneered they all laid through~ that is end to end and
none turne.d cross wise anyone looking at it could have
told it?
A I looked at it very closely and I came to the conclusion that it was a solid brick building.
Q. Could not anyone see from here looking at that brick
wall yonder that every sixth 1~ow ibrick ends pointing out
towards our way?
·
A.. I do not believe I can see any difference in any of
that.
Q. Can't you teli that rows. are ]aid crossways every
sixth row and that is laid lengthways T
A. Yes, I see some with the ends of the brick there.
Q. If any'one with any experience in this case loo'king
at it could have told the very same thing down there'
A. I never had it called to my attention. I never built
any or had anything to do 'vith any building. Just a more
casual inspection of property
Q. Isn't there another way of determining by looking
at it the thickness of the walls a.s shown by the windows and
rloors?
A. No,. I do not think so.
Q. A solid brick wall is thicker than a brick veneered"/
A. It m:ght have if I had been inside of the house· but
I did not g·o jn the house, but I generally go in if tfuere ·a.re
anyone there.
Q. Just look at the windows at the courthouse here?
A. I do not know that I could have told ~ny differ[51) ence between them.

Q. That is a part of the duty of the insurance company to examine a risk either before or within a short time
thereof and make a report of that risk?
.A. We make a report each day when we issue a policy
and send it in.
Q. Then you make that report after the examination of
the riskt
A. We examine them, yes.
Q. .And the rate is based upon that risk as reported 7
.A. .As we understand it.
Q. The rates are made up by what is known as the
Bureau of Rating· 'vhich is composed of members elected
from vartous insurance companies of the State Y
A. Yes, and supervised by the State Corporation Commission.
Q. They make their reports to the State Corpol'la.tion
Commission of their risks T
A. I do not know the details of that.
Q. Mr. Rose at any time state to you anything about
that was a solid brick house or a s'olid brick wall .anything of
that kindY
·
A. The only conversation that I had with Mr Rose as
I recall as I stated here 'vhen he was in my office ·and as I
recall I asked him a question about having some insurance on
his brick h1ouse.
Q. Yon do not lmow whether that is the man or not T
A. I do not recall. I cannot state that is the man although he introduced hjmself as :Mr. J. G. Rose and we talked al1out some compensation insurance and I asked him about
the insurance on the dwelling. He did not say that he
[54] owned it and did not say that it was a solid brick
dwelling.
Q. No insurance was issued at that time?
A. No, sir.
Q. And the insurance that you did issue or the policy
that you did issue was on the report made to you by Mr.
Ritchie?
A. Through :Mr. Ritchie or lVIr. Davidson whichever
represented the loan company. There are clauses that came
that are required to be attached to the policy.
Q. Did you 'vrite to Jv[r. Ritchie aJbout it?
A. I sent him the policy for him to deliver and collect
at the bank.
Q. Did you write to him calling his attention to the f·act

that probably there would be some insurance business before
the policy was sent 1
A. I go down in that section evecy month or so and I
made arrangements 'vith J\IIr. Ritchie to collect the premiums
there at the bank and I send all the policies to him at the
bank.
Q. Did you write to him or speak to him about that insurance?
A. I might after I saw the house and had written Mr.
Rose a letter and following the conversation that he had in
my office I rmnember sayJng sometHing to Mr. Ritchie that
I probably would get that insurance.
Q. That is how he got the information that insurance
would be wanted on that particular property that you g~ve
Mr. Ritchie the information T
A. I might not have. I did not know anything about
[55] when the loan would 'be arranged or anything about it
but as I stated before Mr. Rose said that he would
probably want some insurance on this property.
· Q. If I understand you correctly this policy with the
mortgage· clause was never delivered to Mr. J. G; Rose or his
wifeY ·
A. No. sir. It is customary for whoever represents the
loaning company to instruct the agent 'vhen he prepares tho
policy to fo~.ard it direct to the mortgage holder.
Q. The original policy or none of the original policies.
on 'vhich there was a mortgage clause ever came into the
hands of Mr. or Mrs. J. G. RoseY
A. Not that I know of.
Q. Never knew anything about the policy carrying the
mortgage clause?
A. I do not suppose they did if they djd not see it.
They had the .other policy carrying· the same description.
Q. But they knew nothing about the description carrying t4e mortgage clause Y
A.· I do not suppose they did becausP. the policy wao
sent direct to the mortgage holder.
[56]

R~J-DIRECT

EXAJMINATION.

Q. Was there anything said between you and Mr. Rose
say:ng how that l1e could get a goou I"ate on .the building either time that he called a.t vour office or anv other tin1e¥
A. I do not recall whether anything "was said about the
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rate question although that usually comes up when you speak
about insurance. That is the next thing they ask but I cannot recall anything that was said about rates.

RE-CROSS EXAMINATION
Q. When was it that this man was in your office calling himself ~ir. Rose Y
A. I could not state exactly but. it was prior to the issuance of the first policy.
Q. IIow many years prior?
A. I do not think it was so very long.
Q. You generally rememtber what year or what period
in the year.
A. No, sir.
Q. And no application made or any written application made to your company?
· A. They are not required.

RE-DIRECT EX1UtiiNATION.
~· Were the first policies issued on this property writ.
ten as brick dwelling?
·
A. Yes, we followed the same description in general
[57] on the two new policies.

RE-CROSS EXAMITATION.
~. Where is your record of report, you have a book to
keep?
A. We do not use a book. We use what is called an
ag·ency's report.
Q. You keep a copy of the insurance policy Y
A. Yes, a~ter it is expired that policy is thrown away.
Q. 'l'hen you l1ave no record showing that the original
J)Olicies covered a brick building? ·
A. No, sir. I have no record to show that.

RE-DIRECQl EXAMINATION.
Q. Do you know it to be a fact that they did Y
A. T am quite sure that they· were because we copy
these renewals as we call them very closely when we renew a
policy and when the policy is ready to send out we check
that ag·ainst the old policy. -
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RE-CROSS EXA;MINATION
Q. That is the requirements in the officet
A. I see to that myself 'vhen I sign the policy.
Q. You do not know whether you did in this instance Y
A. I most always do.
Q. ·What is the date of this policy Y
[58] A. In September as I recall.
A. G. OSBORNE
A. G. Osboorne: who testified as follows:
Q. By whom are you employed T
A. The Virginia Insurance Rating Bureau.
Q. What are your duties Y
A. Well. it varies. We make inspections. rates. That
is my duty.
Q. Make inspections and rates Y
A. Yes.
Q. By saying that you make rates you apply the fixed
rates in the State to specified property Y
A. No. sir. I apply the schedule to the property.
Q. You really then do not make these rates 1
A. No. sir.
Q. Who does make rates?
A. State Corporation Committee.
~- What is the rate in Virginia on a solid brick d'veHing with a metal roof and no exposures detached in the
country ~nd a standard flue?
A. That would be 40 cents per hundred.
Q. Wl1at would be the rate on a same kind of a building that 'vas 1brick veneered same top and construction f
A. It would be 64 cents.
Q. Why is tl1at difference in rates Y
A. The hazard is greater.
Q. Is there any difference between the rate on a
[59] brick veneered house and a froame house?
A. None.
Q. Why is that Y
A. Because if a loss the loss would be the same.
Q. Is the hazard the same Y
. .~. The hazard is the same. The rate indicates that.
Q. What rate does the household furniture take Y
A. The same as the building in that particular class.
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Q. You mean the building in which it- is kept f
A. That is right.
Q. If the household furniture was in a brick dwelling
with metal roof unexposed and standard flues what rate
would it take?
A. Forty cents.
Q. In a brick veneer what would it take 7
A. 64 cents.
CROSS

EXA~IINATION.

Q. What would be the rate on a frame building with a
solid. standard or brick flue with metal roof!
A. Detached f
Q. Unexposed to any other building in the country7
A. That is 64 cents.
Q. What would be the rate on a brick •building. board
roof, terra cotta flue?
A. $108.
Q. What would be the r~ate on a brick building, metal
[00] roof. terra cotta flueT
A. 60 cents.
Q. What would be the rate on that same brick building, metal roof, with merely a stove pipe flue 7
A. That depends on how it is constructed. We can have
a standard flue built something like that.
Q. I am speaking of only just a hole punched through
the flooring or a window or through the roof, just the original tin or what is called usually an iron stove pipe 1
A. 60 cents.
Q. Then as a matter of fact the flues or chimneys have
about as much to do 'vith the fixed rate as the building doesY
A. Yes, not altogether. We have a base and charge
that as a deficiency.
Q. Then in making the rates you just loofJr at the building from the exterior and see 'vhat it is on the outside whether it is brick or stone and fix the rate with respect to roof
and fluesf
A. You are speaking of what class or risks. I do not
make any inspections on country risks.
Q. Yon do not know anything albout that in the country!
A. Yes, I do.
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Q. The buildings that you inspect are ones that you apply a specific rate? In other words what you do is to go in
the City and make an inspection of the buildings ·and make
your rates according to all of these things'
A. According to all advices.
Q. Did I understand you to say that the Oorpora[61] tion Commission makes rates Y
A. They adopt the schedule.
Q. Isn't it a fact that the rating bureau makes the rates
and submits it to the Corporation Oommission and it approves or disapproves Y
A. No, sir. We apply the rates adopted by the Corporation Commission.
Q. They get their information from the Rating Bureau?
A. No, sir.
Q. Where do they get it from Y
A. From the Commissioner himself of the Corporation
Commissi'on.
Q. The Rating Bureau and isn't the government of
that bureau vested in its members, and each member having
one vote, and that these members make the rates on all the
property to be insured in tl1e State o-f Virginia and submit
its rates to the Corporation Commission?
A. I do not lmow.
- Q. Doesn't the State further say that every risk specifically rated in this State shall be rated upon a schedule after
inspection?
A. I do not know.
RE-DIRECT EXAMINATION.

Q. You do know what rates are on country property
don't you?
A. Yes.
So much of the cross examination of the witness A. L.
[62] Witt as assuming the duty on his part to ma'k:e a close
.
inspection of the property involved for the purpose of
·discovering its true character and rating is objected to and
the same we move to be stricken out for reasons heretofore
assig"Iled. By Counsel for the Defense. -·· · --
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Thereupon plaintiffs introduced the following evidence
in rebuttal, to-wit:
J.G.ROSE
J. G. Rose's evidence in reJbuttal:

Q. A. L. Witt, manager for the Southwest Insurance
Agency has sta.ted here in the examination of himself in this
case that a man calling himself by the name o~ Rose was in
his ·office in Big Stone Gap sometime prior to the issuing· of
the original insur·ance policies in this case and stated that he
would likely want some insurance or words to that effect,
and further stated that he had been in that nejghborhood at
Caylor and had seen this building and had written you a letter relative to taking out insurance on that building. Is that
true?
A. No, sir.
Q. Did you ever discuss fire insurance with A. L. Witt
in your life?
A. No, sir.
.
, Q. Did you ever receive a letter about which he has
[ 63] spoken 7
A. I did not.
Q. I-Iad you ever taken out any fire insurance up until
the time you took this loan with the Potomac Joint Stock
Land BankY
A. No. sir.
Q. Did you ever see A. L. Witt around your house T
A. No. sir.
Q. Did he ever question you as to what fki.nd of a house
you hadY
A. No. sir.
CROSS EXA~1INATION.

Q. You took out these two policies that you sued o1,1.in
this case didn't you Y
A. Yes.
Q. The only question made by Mr. Robinette whether
you g·ot yours from Mr. Ritchie or Mr. WittY
A. I got my policy from Mr. Witt.
Q. You did have •a coal mine near Caylor at one timet
A. Had an interest in one.

Q. You do not mean to say that Mr. Witt did not go to
your house to look at itt
A. I do not know. I said that I never saw him.
[64]

RE-DIRECT EXAMINATION.

Q. I believe that. you never had in your possessio11 the
policy 'vith the mortgage clause that was for the Potomac
Joint Stock Land Bank t
· A. No, sir.
RE-CROSS EXAMINATION.
Q. Look at this policy the one that was delivered to the
Potomac Joint Stock Land Bank and the one that was delivered to you and tell the jury if there is any difference in the
description of the house?
A. No difference.
Q. Didn't it describe it as a brick house in both of
them?
A. They are both alike.
Q. And both of them say this don't they: That they insure for a period of one year the following described property, to-wit: One two story, metal roof, brick house7
A. Yes.
·
Q. And that is identical like the one sent to the Potomac Joint Stock Land Bank with the mortgage clause attached?
A. They seem to be alike.
By the Court:
Q. Were you in Mr. Witt's office discussing insurance
of any kind prior to the issuance of this policyY
A. Not that I 1know of.
Q. Do you remember discussing with him any insur[ 651 ance on your house Y
A. No, sir. I do not know that I have ever seAn
him or not.

R-E-CROSS EXAMINATION.
Q. When is the first time that yon ever saw Mr. Witt
that you lmow ·of?
A. I met a man at Olinger's ·store ·and introduced to me

6t
as Mr. Witt. lie does not favor the man. I do not know Mr.
Witt at all.
And the trial Judge here certifies that the foregoing evidence is the evidence and all the evidence introduced by the
parties.
And the trin! Judge further certifies that upon the conclusion of the evidence the plaintiffs tendered to the court in
\vriting the following instructions, and requested that they be
given to the jury, which said instructions_, numbered 1 to 6,
inclusive, are in the words and fig11res as follows, to-wit:

No.1.
The Court instructs the Jury that if they believe by a
preponderance of the evidence in this case that the policies
filed with the Declaration were issued by the Defendant, and
that the property therein mentioned w·as destroyed by fire
on July 31, HJ30, then they should find for the Plaintiffs a
sum not to exceed three-fourths of the value of the building
and the furniture therein contained, as of the date of the fire
so that such sum shall not exceed $4,000J00 on the
[66] building and $1.000.00 on the furniture.

No.2.
The Court further instructs the Jury that even though
they may believ~ there was ·a mistake made as to the rate or
amount of prew.ium eharged for the policies, yet such mistake will not avoid the policy, but if the Jury should believe
from the evidence that a mistake was made and that a lower rate or a lower premium was charged than should have
been charged, then the Defendant, under the circumstances,
will be entitled to a credit on the insurance of the amount of
the dlference between the rate actually charged and the correct rate to be charged for a building of the kind ·and character actually destroyed by the fire ..
No. it

The Oourt further instructs the Jury that under the la'v
in the State ·of Virginia, the Virginia Insurance Rating Bureau, acting under the supervision of the State Corporation
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Commission: has the right and the power to fix the rates of
fire insurance on all property in the State of 'rirginia, and
that it is the duty of the Virginia Insurance Rating Bureau
to inspect every risk specifically rated in this State and to
make a written survey of such risk. And the Court further
instructs the Jury that the Plaintiffs had nothing to do with
fixing or inaking the rate of insurance on their building and
that there was no duty incumbent upon them to make any report to the Defendant as to the character or klnd of house
insured unless requested so to do by the defendant company
or its agent.
No.4.

The Court further instructs the Jury that if they believe
from a preponderance of the evidence in this case that the
dwellin~ !louse and the furniture therein contained, Je[67] strayed by the fire which occurred July 31, 1930, were
the identical dwelling-house and furniture contain~d
therein, mentioned in the policies filed 'vith the decl·aration,
and intended to be embraced therein by the parties, and jf
the jury f"Qrther believe that a mistake was as to the rate to
be charged on the amount of premium to be collected. then,
under the circumstances, the mistake ·as to the rate of prem..
iuni does not avoid the policy nor change the amount there.
of, ·but the Defendant will be entitled to recover the difference between the rate chat·ged and the true rate, or in other
'vords the difference between a forty cents and a sixty-four
cents rate on the one hundred doUars of insurance.
No 5.

'Phe Court further instructs the Jury that if they believe from a. pr~ponderance of the evidence in this case that
the .Plaintiffs are enftled to recover of the Defendants, they
will ascertain the value of the building and the furniturf'
tJlerein contained as of the date of the fire and render judg.
ment for three-fourths of the amount so ascertained, but tbe
amount cannot exceed $4,QJO.OO on the dwell.ing-house and
$1,00~.00 on the furniture.
No.6

- The Court further instructs the Jury that if they believe·
from the evidenc~ tl1at the property destroyed by the fire
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was covered by the policies, that the Plaintiffs made no written application for the insurance, and that if they further
believe from the evidence that the agent gave the description
of the property from his o'vn lmowledge, and that the description so obtained was placed in the policy by the agent,
then if there is a mistake in the description as placed
[68] in the policy by the agent, the Defendant cannot take
advantage of such misdescription after a loss has occurred to defeat a recovery, unless there is evidence of intention on the part of the Plaintiffs or either of them to mislead
or to deceive the Defendant.
And thereupon defendant tendered to the court in writing· the following instructions and requested that they be given the jury, which said instructions, marked "A" and numbered 1 to 3 inclusive. are as follows, to-wit:

A.
The Oourt instructs the Jury as a matter of law that
there is no evidence in this case which will support a verdict
for the plaintiffs and on 1notion of defendant plaintiff's evidence has 'been stricken from the case, and such being the
case it become~::; the duty of the Jury to return its verdict for
the defendant.
1.

The Court instructs the Jury that if it believes from a
prepondet··ance of the evidence that, at the time the policy
sued on was executed and delivered to plaintiffs and accepted and paid for by them, said plaintiffs intended and believed
that they wer~ thcrehy insuring their brick veneered dwelling house for the premium p3id to defendant by them, while
defendan4- and its agents intended and believed that they
were insl:ring the ''brick'' dwelling house described in the
policy sued on; and the Jury further believe from said evidence that there was a higher premium rate establish[69] ed, in force and a.pp1icab]e to plaintiffs' brick veneered dwelling, and that plaintiffs did not 'know this fact
and never pa.id to defendant or its agents. and never agreed
to pay the higher premium which was applicable to said brick
Yeneered dwelling which was destroyed by fire ; then the
Court instructs you that there was no va.lid insurance policy
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or contract made by the parties, and you shall find for the
defendant.
·
·

2.
The Court further instructs the Jury that if it so believes from the evidence that in the policy sued on the defendant insured against loss by fire "the following described
property, to-wit:" the "brick" dwelling therein .described
and its contents; and further that p1aintiffs accepted and
paid the premium for said insurance on said property as
described in said policy, and that said plaintiffs at the time
hoa"d actual knowledge that said dwelling was a framed building veneered with brick on the outside, and you further believe that a brick veneered building was subject to a higher
premium than the ''brick'' building described in the policy,
and that plaintiffs made no inquiries on the subject and
never paid to defendant or its agents the higher premium
necessary to insure the brick veneered building and its contents. and you further believe from the evidence that defendant's agent8 !rom whom the policy was secured, had no actual lmowledge or reason to believe at the time the policy was
issued and delivered to plaintiffs. that the building they
intended to insure was not "briek" as therein deseribed;tllen the ,Jury shall find their verdict for defendant.
f70]

3.

The Colirt tells the Jury that plaintiffs, by accepting the
policy sued on, agreed as therein provided that said policy
shall be "void" in the event that plaintiffs had "concealed or misrepresented .any material fact or circumstance concerning· this insurance, or the subj~ct thereof"; and the
Court instructs you as matter of law that plaintiffs' fa.ilure
to disclose to defendant's agents who issued and delivered
said policy, the fact that the building sought to be insured
was a frame building veneered with brick on the outside, was
a mater"al concealment of fact, and that the description of
said •bui~ding in the policy which 'vas accepted by plaintiffs!
as a "brick" building, was a material misrepresentation of
fact, if defendant's said agent or agents had no actual knowledge that said description 'vas f•alse.
Therefore, the Court further instructs you, that if you
do not believe from a preponderance of the evidence,
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that defendant's agent or agents, at the time s·aid policy was
issued and delivered, had actual knowledge that the descrip.tion of the building in the policy was untrue, then said policy
is wholly "void", and you shall find your verdict for defendant .
.A,Ip.d the court further certifies that said instructions
argued- by counsel for the parties and that the trial
Judge, after consitlering the same, refused all of said instructions so requested by the respective parties, and thereupon
the trial Judge g,ave to the Jury on its own motion the following instruction in writing, to-wit:

w~re

[71]

COURTS INSTRUCTION.

''The Court instructs the jury that, if they believe from
a preponderance of the evidence in this case, the dwellinghouse and the furniture therein contained are covered by the
policies, filed and introduced as evidence in this case, .and
that the dwelling-house and its contents were destroyed by
fire on July 31, 1930, and if the jury further believe from the
evidence that the rate of insurance should have been sixtyfour cents on the one hundred dollars and not forty cents,
then the jury should find for the plaintiffs and assess their
damages at such sum as the premium paid at -the rate of
forty cents would have paid for at the correct rate of sixtyfour cents, and in assessing their damages the jury 'vill base
the amount on three-fourths of the value of the property as
ascertained at the time of the fire.''
And the trial Judge certifies that both plaintiffs and defendant excepted to the action of the court, in refusing to
give the said instructions so respectively requested, and defendant by counsel excepted to the action of the Court in
giving to the jury the last mentioned instruction.
Thereupon the dury returned its verdict as instructed by
the court and upon which the judgment of the court was entered, and upon the return of said verdict defendant by counsel moved the court to set it aside upon the grounds set forth
in the final order entered herein.
And defendant by counsel having now presented the
foregoing bill of exception to the trial Judge within sixty
days after the entry of the final order in this case, and it ap-
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pea ring to the trial Judge that plaintiffs' counsel have been
given notice in writing. of the time and place at which
[721 the s·ame would be presented for signature; and tllo
said hill having been inspected and appt·oved; the
same is signed and made a part of the record in this case on
this the 16th day of July, 1931. ·

E. T. CARTER,
Judge.

DEli,ENDANT'S BILL OF EXCEPriON NO.2.
BE IT FUR'rHER REMEMBERED that during the
progress of the trial of this case ·and the examination
of the 'vitnesses both for the p1aintiff and on the cross
examination of witnesses J:'or the defendant, plaintiffs' counsel propounded questions to plaintiff J. G. Rose and to de.
fendant 's witnesses H. T. Ritch~e and A.. L. Witt intended to
elicit answers aud evidence tending to sho'v that it was the
duty of said two last mentioned 'vitnesses. as local solicitor,
collector or agent of defendant who neg·otiated the policies
sued on, to discover for themselves whether the d'velling of
plaintiffs in question was of "brick" construction or merely
'~eneered with brick, and that had they properly performed
this duty they could have made such discovery either by ol>servation and inspection or by inquiry.
That defendant by counsel O'bjected to all effo.rts of
plaintiffs' counsel to introduce any such evidence for any
such purpose upon the ground that defendant's agents 'vere
under no duty to make any such discovery or to make any inquiry as to the true character of the construction of the dwelling in question in the absence of ·actual Imowledge or notice
that it was different from what it appeared to be; ·but the
·court overruled said objections and defendant excepted; and
at the end of the evidence in the case defendant by counsel,
upon the gTounds above st·ated, moved the court to strike out
and instruct the jury to disregard said evidence, which mo
tio~ the court overruled, and defendant by counsel again excepted to said ruling.
And defendant by counsel having now presented the fortl·
going bill· of exception to said rulings. within sixty days from
the entry of the final judgment herein, and after ·written
notice of the time and place at which the same would be presented for signature, to plaintiffs counsel, the same is in[ 73]
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spected, approved, signed and made a part of the record in
this case, July 16, 1931.
E. T. CARTER,
Judge.
DEFENDANT'S BILL OF EXCEPTION NO.3.
BE.IT FURTHER REMEMBERED, that after plaintiffs had ·concluded all their evidence in this case, defendant by counsel moved the court to ''strike out a)l
the plaintiff' evidence" because "it does not prove any contract between the parties''; because ''it shows that the policies are void on their face"; ·and because it shows that plaintiffs misrepresented the character. of the risk insured ag-ainst, as matter of law. To the granting of which motion,
plaintiff. by counsel objected and the court sustained said
oH~ction and overruled defendant's motion and required
that defendant proceed with its defense.
To which ruling and opinion of the court defendant by
counsel then and there excepted and having now presented
to the trial Judge the foregoing bill of exception for his signature within sixty days after the entry of the final judgment in this case and after reasonable notice in writing to
plaintiffs' counsel of the time and place at 'vhich the same
would be presented for signature, and said bill having been
duly inspected and ·approved, the same is now sig'Iled and
made a part of the record this July 16th, 1931.
[7 4]

E. T. CARTER,
Judge.
CLER.K:'S CERTIFICATE.
Virginia,

Lee Oounty, to-wit:

.

I, J. 1\'L Smith. Clerk of the Circuit Court of :Lee County,
Virginia, do hereby cert:fy that the foregoing is a true transcript of the record in the case of J. R. Rose and M~ollie W.
Rose against Westchester Fire Insurance Coinp·Jny of New
York. And I further certify that the attorneys fot the plain1
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tiffs had notice for the application for
record.

th~

copying of this

Given under my hand on this the 14th day of August,
1931.
J. M. SMITH,
Clerk.
A Copy,
Teste:

J. M. KELLY,
ClerK.
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