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IN THE

Supreme, Court of Appeals of Virginia
AT RICHl\iOND.

VIRGINIA ELECTRIC Al\T]) POWER COI\-IPANY,
Plaintiff in Error,
versus

LUE ALE,NA

~IERCER,

Defendant in Error.

PETITION FOR ·vVRIT OF ERROR.
To the Honorable Jtulges of the
of Virginia:

Supren~e

Cottrt of Appeals

The Virginia Electric and Power Company respectfully
shows that it is aggrieved by final judgment entered in the
Circuit Court of the City of Norfolk in an action of trespass
on the case for recovery of $10,000.00 on account of personal
injuries said to have been sustained ~larch 25, 1931, when
plaintiff alleges she 'vas struck by a passenger motor bus
of the said Virginia Electric and Po,ver Company at the
southwest corner of City Hall ...~venue and Bank Street in the
City of N6rfolk. In said action Lue Alena Mercer was plaintiff and this petitioner was defendant.
The declaration contains but one count and alleges generally that the defendant operated its motor bus in a negligent manner.
Trial by jury was had Jannary 7, 1932 (M. R., p. 4) ; and
defendant's motion to strike the· plaintiff's testimony having·
been overruled by the court (~I. R., pp. 77-78), the case was
submitted to the jury upon the general issue (Nl. R., p. 4),
and a plea of contributory negligence filed as required by
Section 6092 of the Virginia Code of 1930 (1\tl. R., p. 5).
No question of the last clear chance is anywhere involved
in the ,case (lvL R., pp. 10-86).
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Under the instructions given (bL R., pp. 87-89) the jury
returned a verdict of $750.00 for the plaintiff (M. R., p. 89), ·
and motion, inter alia, to set aside said verdict and enter up
final judgment for the defendant 'vas thereafter overruled
and judgment for the plaintiff was entered upon the verdict
on the 27th day of January, 1932 (M. R., p. 6).
The case is one of novel impression in Virginia and petitioner is advised that during progress of the trial and
thereafter in entry of judgment upon the verdict errors were
committed to the prejudice of petitioner which warrant and
call for a review and reversal of said judgment; and petitioner, therefore, prays for writ of error and supersedeas.
Transcript of the record, including all proceedings at the trial
and subsequent thereto in the lower court, is herewith submitted, to which transcript reference "rill be made; plaintiff
and defendant in the trial court being for convenience designated by the same terms in this petition.
THE FACTS OF THE CASE.
About fifteen minutes past 5 o'clock on the afternoon of
March 25, 1931, the plaintiff was injured at the southwest
corner of City Hall A venue and Bank Street in the City of
Norfolk (1\ti. R., pp. 11-12).
City Hall Avenue extends approximately East and West
and is intersected almost at right angles by Bank Street,
which extends approximately North and South (Exhibit No.
6. Map filed with record). The defendant operates passenger motor buses eastwardly along City Hall Avenue to Bank
Street, where the buses turn to the right and proceed southwardly along Bank Street ( M. R., p. 12).
· A sign pole with street names is locat<?d at the southwest
corner of City Hall Avenue and Bank Street. This pole is
set within the sidewalk almost at the South curb line in City
Hall Avenue and several feet East of an extension of the
southwest property line of Bank Street. About three feet
West of this pole is a fire hydrant. About -eight feet West of
the fire hydrant is a pole for trolley wires and about six
feet West of the trolley wire pole .is an electric light pole.
The fire hydrant, the trolley wire pole and the electric light
pole are all set within the sidewalk and are almost even
with the South curb line of City Hall A venue.
Between the fire hydrant and the trolley wire ,pole and
within the sidewalk is an iron covering for a storm water
catch basin. The location of the poles, the fire hydrant and
\
I
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the iron covering appears from Exhibits Nos. 1, 2 and 3 (M.
R., pp. 96-98) and from Exhibit No. 6 filed with the manuscript record.
While the ·plaintiff was standing upon the sidewalk at the
south,vest corner of City Hall Avenue and Bank Street and
after she actually saw part of a bus approximately thirtyfive feet in length (M. R., p. 81) pass her while the bus was
turning to the right into .Bank Street, the plaintiff charges
she was struck by the body of the passing bus (M. R., p. 12)
and knocked from the sidewalk into the street (M. R., p. 21)
due to negligence of the bus driver. Upon this charge the
plaintiff rests her case.
But. neither the fire hydrant, the iron covering, nor any
of the poles was struck by the bus (M. R., pp. 37-38); and
according to the plaintiff's own witness, Police Officer M. T.
Perry, there was nothing lmusual in the movement of the bus
around the corner (J\L R., p. 31). The plaintiff was lying
off the sidewalk in the street in front of the catch basin and
West of the sign pole and the fire hydrant, but East of the
street light pole a.nd the trolley 'vire pole (M. R., p. 33) when
first seen after the bus passed (M. R., pp. 22, 30}.
The plaintiff is a resident of the City of Norfolk, and when
injured was 52 years of age (M. R., p. 10); and pr~or to the
accident the plaintiff had been in the habit of meeting her
husband shortly after 5 o'clock in the afternoon at City Hall
.Avenue and Ba.nk Street (M. R., pp. 13, 18). She was, therefore, familiar with the locality and witli traffic conditions
there.

THE PHYSICAL FACTS CONTRADICT PLAINTIFF'S
TESTIMONY AND BAR HER RECOVERY.
The plaintiff testified in her own behalf and is the only
witness who attempted to explain ho'v the accident occurred.
But according to the plaintiff's own testimony she was looking directly at the bus as it passed her in making a right
turn. Yet, according to her own testimony, she failed to
draw back and permitted the body of the bus to strike her,
without knowledge of the driver, after the front of the bus
had passed. Surely the plaintiff was guilty of negligence
per se which bars her recovery.
Moreover the plaintiff's testimony is so contradicted hy ·
physical facts tha.t it is wholly incredible, since the pictures
and the map introduced in evidence (Exhibits Nos. 1, 2, 3 and
6) show conclusively that the bus could not have struck the
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plaintiff where she was stro.1ding upon the sidewalk without
collided with the fire hydrant and/or 'vith one or more
of the poles at the southwest con1er of City Hall Avenue
and Bank Street. But, according to the uncontradicted testimony of the plaintiff's witness, Bailey, neither the hydrant,
nor any of the poles was struck; the obvious reason being
that the body of the bus would swing a'vay from the South
curb of City Hall A venue and not toward it while the bus 'vas
passing· the plaintiff and was making a right turn to the
South into Bank Street.
And the plaintiff herself does not kno·w how the accident
actually occurred as appears from her own testimony as
.follows (l\L R., pp. 11-i3, 19, 21):

~aving

'' Q. Mrs. Mei·cer, just tell the jury exactly how this accident happened?
A. Well, on lVIarch 25th, I ·was to meet my husband on
the corner of City Hall and Bank Street at a quarter past
five, and I walked down to the corner and was standing on
the corner ·waiting for him. I was facing the court house
way, looking down the way I could watch for him. I usually
go and stand there. I was standing there it seemed to me
about like five minutes, and one of the Virginia Electric &
Power Company buses passed the corner, and I was looking
that w·ay. The front had passed by, and I ·was looking, and
all of a sudden the rear of the bus just seemed like come right
up over the side,valk.
Q. Did the body of it strike you 1
A. The body of it struck me· because it knocked me.
lf,l

•

,..,

"Q. ·Mrs. 1\iercer, you said you were on the sidewalk?
A. On the sidewalk, yes.
Q. And looking to,vards the court house?
A. Looking towards the court house.
Q. And that is the corner you could see from this court
house except for the window being closed¥
A. Yes. I always watch to,vards the police station. I
l1ave been meeting him there- as a usual thing because he
would come through the courthouse· yard.
Q. You say you recall the front part of the bus passing
by you safely?
A. Yes, sir. The front part had passed and it just seem.ecl
~lle rear just rushed right up and hit me. It seemed it came
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in such a rush and it was so sudden I was not thinking of
anything, and it knocked me winding."

•

•

•

•

•

"Q. Did any part of the front of the bus strike you, or
did it go on byY
A. It went on by because I was looking at it.
Q. Then the bus driver didn't know anything of your
accident, so far as you knowY
A. No, I would not think that he would."

•

•

"Q. In what direction was the bus moving?
A. Coming out of City Hall Avenue and up Bank Strtl.Ct,
because I could see, and I sa'v the front of the bus make
the turn into the street."
From the foregoing testimony of the plaintiff herself; from
the testimony of Police Officer Perry for the plaintiff; and
also from the physical facts, it is obvious that the plaintiff
must have stepped from the sidewalk into the street and
against the passing bus or that she fell after the bus had
passed. The testimony of Police Officer Perry bears out
this latter theory; for when he glanced up and sa'v the plaintiff lying in the street the bus had already completed the
turn and had proceded one-half block down Bank Street and
he did not in any way associate the bus with the accident.
ASSIGNMENT OF ERROR.
The defendant contended jn the trial court and submits
now as its assignment of error that the verdict of the jury
and the judgment entered thereon are both contrary to the
law a~d the evidence and 'vithout evidence to support them,
since:
(1) No negligence of the defendant has been proven; and
(2) The testimony of the plaintiff herself is inherently
incredible and physically impossible if construed otherwise
than to convict the plaintiff of negligence per se and bar her
recovery.
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The only vital objection and exception to instructions given
or refused is objection and excep.tion based upon the foregoing assignment of error.
THE NEGLIGENCE CHARGED AGAINST THE DEFENDANT HAS NO'l' BEEN PROVEN.
The plaintiff herself admits and it otherwise appears without contradiction from the record (M. R., pp. 71-85) that
the driver of the bus had passed beyond the plaintiff when
she was injured, and that the driver did not know until considerably later that an accident had occurred. And as alrea.dy
demonstrated (ante, p.
) the bus could not have struck
the plaintiff upon the sidewalk without having struck the fire
hydrant and/or one or more of the poles at the curb. But
the plaintiff a.dmits through the uncontradicted testimony
in her behalf of Police Officer Perry that the bus did not
strike either the hydrant or any of the poles. In other words,
llO negligence of the defendant has been proven and the
plaintiff cannot recover.
As was ·held in South.ern Ry. Co. vs. Ada1ns, (1921) 129
.Va. 233, where action instituted under the Federal Employers' Liability Act was submitted on a demurrer to the
.evidence, there is a.n elementary proposition that he who
alleges negligence must establish it. The mere fact that one.
has been killed or injured by carrier does not justify the
conclusion that the death or injury was negligently inflicted.
Neither a court nor a jury can indulge in mere surmise or
speculation as a foundation for a verdict or judgment.
In the Adams COJSe an employee was found dead near the
track with injuries from which it might be inferred that he
might have been struck by a train. When last seen alive he
was walking northwardly upon the southbound track to report to work pursuant to orders. The train which was supposed to have killed him was a northbound train running on
the southbound track. It was held that the defendant's de,murrer to the evidence should have been sustained as the
plaintiff had failed to prove the defendant's negligence.
In actions for death or injury, as was held in the Adams
Case, unless the circumstances of the accident are measur;ably revealed by the evidence, it is impossible to fix the responsibility of a defendant by the processes of reason, and in
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such an extremity the court is forbidden by the established
rules of la,v to draw an inference from a presumption.
And in the case at bar the conclusion is inevitable that
the verdict of the jury was based upon an inference founded
in a presumption, since no proof of the negligence charged
in the declaration anywhere appears in th~ record.
In Kendricks vs. Norfolk, (1924) 139 Va. 702, the court
held that the burden of proof rests upon the plaintiff to
establish the neg·ligence of the defendant in actions for personal injury by evidence having sufficient probative value to
allow a conclusion, drawn from the testimony as to the facts
to be made that the negligence fairly appears.
The Kendricks Case was an action against the City of ·
Norfolk and a street railway eompany for injuries sustained
by the plaintiff from the skidding of a hook and ladder truck
from the road to the steps of a house upon which he was
standing. The court held that the most that could be said,
as between the two theories of the respective parties, was
that it was just as probable that the injuries w·ere caused by
the driver of the truck trying to steer out of the way of a
parked automobile and the consequent skidding of the truck,
as it 'vas that the accident occurred from a wheel of the
truck becoming imbedded in a hole between the rail and
the side of the track in the street adjoining the rail, and so
throwing the truck out of its course and causing it to zigzag.
The court further held that the facts brought the case· within the purview of the rule that w·here damages are sought
for injuries 'vhich may have resulted from one of two causes,
for one of which the defendant is responsible, and for the
other .of which he is not 'responsible, the· plaintiff must fail,
if his evidence does not show that his injuries were produced
by the former cause; and he must also ·fail if it is just as
probable that the injuries were caused by the one as by the
other, since the plaintiff is bound to make out his case by a
preponderance of the evidence.
In delivering the opinion of the court, Judge Crump sa~d
at pp. 719-20:
''In our opinion, ho,vever, the evidence may be considered,
the testimony is not sufficient to show that the judge erred in
setting aside the verdict and rendering judgment as he did.
The actual facts testified to by the plaintiff's witnesses are
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not so in conflict with the leading faets testified to by tl1e defendant's witnesses as to preclude the evidence for th{} defendant's altogether from being considered. In this view
of the case, it is clearly brought within the purview of the
decisions in such cases as General Accident ..tl.ss'11t. vs. M1;.r·ray,
120 Va. 115, 90 S. E. 620, and Honaker vs. Whitley, 124 Va .
.194, 97 S. E. 808, in which it 'vas held that where damages
.are sought for injuries 'vhich may have resulted from one
.of two causes, for one of which the defendant is respon~ible
~d for the other of which he is not responsible, the plaintiff must fail if his evidence does not show that his injuries
were produced by the former eause; and he must also fail if it
is just as probable that the injuries 'vere caused by the one .
.as by the other, since the plaintiff is bound to make out his
The most that ean
1Case by a preponderance of the evidence.
be said in the instant case, as between the two theories o·f the
.respective parties, is that it is just as probable that the injuries were caused by the driver of the truck trying to Rteer
out of the way of the parked car and the consequent skidding
of the truck, as it is that the accident occurred from a wheel
pf the truck becoming imbedded in a hole between the rail
;md tpe side of the track, in the street adjoining the rail, and
so throwing the truck out of its course and causing it to
zigzag.''
In W asking ton &; Old Dominion Ry. Co. vs. Weakley,
(1924) 140 Va. 796, the plaintiff, a train hand on an electric
railway, was run over and injured by his own train, while
,standing on the track flagging an approaching train. Plain.tiff was on the track where it was not necessary for him to be
in discharge of his duties ; and he was not using his senses
for his own protection as required of him by law. It does
not appear from the evidence that he had ever performed
his duty in this manner before, nor how he had been protected by the motorman on previous oc.casions. He 'vas in
a state of continuing negligence, and there is no circumshtnce
in connection with his conduct that day nor previous vractice which would suggest to an ordinarily prudent person
that prevision to protect him against his own negligence was
required of the motorman.
Judge Christian delivered the opinion of the court and
said, pp. 806-7 :
. '' • • • It is ·an elementary proposition that he who alleges negligence must establish it. • • •
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"In the case of Patton vs. Texas Pacific Railroad Co .. 179
S. 663, 21 S. Ct. 277, 45 · L. Ed. 361, the court said:

:U.

" 'The fact of accident carries 'vith it no presumption of
negligence on the part of the employer, and it is an affirmative fact for the injured employee to .establish that the employer has been guilty of negligence.' • • • 'It is not suffi:c.ient for the employee to show that the employer ma.y l1ave
.been guilty of negligence-the evidence must point to the
fact that he was. And where the testimony leaves the matter uncertain and shows that any one of a half dozen things
;may have brought about the injury, for some of which the
employer is responsible, and for some of which ~e is not,
it is not for the jury to guess between these half a dozen
causes and find · tha.t the negligence of the employer was
the real cause, when there is not satisfactory foundation
in the testimony for that conclusion. If the e1nployee is ~tn
.able to adduce sujficie'l1·t evidence to show ne,qligence on the
part of the employer, it is only one of the ntany cases in 'which
a plaintiff fails in his testimony.' (Italics supplied.)
"In the case of Smith vs. Illinois Gent. R. Co., decided by
the Circuit Court of Appeals of the Sixth Circuit, 200 Fed.
553-555, 119 C. C. A. 33, 35, the .court said: 'Whether defendant's liability is to be rested upon common la'v prin.ciples or upon the empJoyers' liability act no recovery can
be had unless the evidence warrants a verdict that the hostler's negligence was a. proximate cause of the accident.' * * *
''The fact that deceased was struck by defendant's engine
carries with it no presumption of defendant's negligence,
the burden of proving which is on the plaintiff. 'The ne,qli.qence of the defendant cannot be inferred fro·nt a pre.c:u·mption to care on the part of the person killed. A preswmption.
.in the performance of du,ty attends the defendant as well as
.the person killed. It m~tst be overco·me by direct evidence.
One presumptio1~ cannot be bu,ilt upon anothet·. Looney's
.Case, supra, 200 U. S. 488, 26 Sup. Ct. 306, 50 L. Ed. 564.' "
(Italics supplied.)
1

, " • • • 'If a plaintiff fails to make out his case, it is not
the function, either of the jury, or a court, to make out a
case for him by departure from the settled rules of proof
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resting upo plaintiffs, and drawing conclusions from surmise
or conjecture.' Southern R. Co. vs. Adams, supra."

•

•

•

•

•

•

"In the case of Looney vs. Metropolitatn Railroad Co., 200
:U.S. 480, 26 S. Ct. 303, 50 L. Ed. 564, decided before the passage of the Federal employers' liability act, the court held:
" 'In an action for damages for personal injuries • • *the
plaintiff must establish the grounds of defendant's liability
• • • negligence of defendant 'vill not be inferred from the
mere fact that the injury occurred, or from the presumption
of care on the part of the plaintiff. There is equally a presumption that the defendant performed his duty.' There is
less reason for surmise and eonjecture in a case where the
plaintiff's own want of reasonable care was confessedly the
proximate cause of his injury.''

•

•

•

•

•

•

" • ~ e It is necessary for a plaintiff to make out a cas~
by evidence, before the court can apply the proper rule of
law to guide the jury in its conclusions."
'' • • • However much human sympathy may incline ni.en
to relieve this young man, the courts can only enter up judgments based upon. verdicts sustained by proof of negligence
on the part of his employer, and there being an entire lack
of evidence to sustain the verdict of the jury, it must he set
aside, the judgment annulled and this court enter up judgment for the defendant, which is so ordered.''

In Norfolk & Portsmouth Belt Lit~ R. R. vs. White, (1925)
143 Va. 875, the court held that the fact of accident carries
with it no presumption of negligence on the part of the employer, and it is an affirmative fact for the employee to establish that the employer has been guilty of negligence.
The court further held that in an action by a servant
against his master for injuries arising from the negligence of
the master, it is· not for the employee· to show that the employer may have been guilty of negligence-the evidence must
point to the fact that he was. And where the :testimony leaves
the matter uncertain and shows that any one of half a dozen
things may have brought about the iUjury, for some of which
the employer is responsible and for some of which he is not,
it is not for the jury to guess between these half a dozen
causes and find that the negligence of the employer was the

Va. Elec. & Power Co~ v. Lue Alena Mercer.

11

real cause, when there is no satisfactory foundation in. the
testimony for that conclusion. If the -employee is unable
to adduce sufficient evidence to show negligence on the part
of the employer, it is only one. of the many cases in which the
plaintiff fails in his testimony.
In the opinion of the Court, Judg-e Christian said at pp.
880-81:

''The most important matter for consideration is presented
by the motion for a new trial because the evidence does not
sustain the verdict At the conclusion of the -evidence the
court gave, withont objection from the defendant, the following instruction :
'' 'The court instructs the jury that if they believe from
the evidence in this case that the negligence. of a fellowworkman or any of the officers or agents of the defendant
was the proximate cause of the injury complained of, then
their verdict may be for the plaintiff.'
''This instruction does not direct the attention of the jury
to any act of omission or commission on the part of the employer which, if proven, would have rendered it liable to the
plaintiff, so that it will have to be consider~d practically
as if it were here upon a demurrer to the evidence. It is
well settled law tl1at 'the fact of accident carries with it
no presumption of negligence on the part ·of the employ-er,
and it is an affirmative fact for the employee to establish
that the employer has been guilty of neglig-ence. " " • It is
not for the employee to show that the employer may have
·been guilty of negligence-the evidence must point to the
fact that he was. And where the testimony leaves the matter uncertain and shows that any one of half a dozen things
may have brought about the injury, for some of which the
employer is responsible and for some of which he is not,
it is not for the jury to guess between these half a dozen
causes and find that the negligence of the employer was the
real cause, when there is no satisfactory foundation in the
testimony for that conclusion. If the employee is unable
to adduce sufficient evidence to show negligence on the part.
of the employer, it is only one of the many cases in which
the plaintiff fails in his testimony.' Patton vs. Texas &
Pacific R. Co., 179 U. S. 663, 21 S. Ct. 275, 45 L. Ed. 361;
Washington & 0. D. Ry. vs. Weakley, 140 Va. 796, 125 S. E.
675."

•

•

•

•

•

•
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'' 'The entire evidenee fails to point OlJt any negligence
on the defendant company's part which could be fairly considered as the proximate canse of this injury. The requisites
of proximate cause are: First, the doing or omitting to do
an a.ct which a person of ordinary prudence could foresee
might naturally or probably produce the injury; and, second,
that such act or omission did produce it. A master is required to anticipate and guard against consequences injurious to his servant that may be reasonably expected to
occur, bnt he is not compelled to foresee and provide against
that which reasonable and prudent men would not expect to
happen. Virginia Iron, Coal a.nd Coke Con~pany vs. Kiser?
105 Va. 695.' Wilson vs. Southern Railway Con~pany, 108
Va. 826.''
THE COURT WILL NOT ACCEPT AS TRUE TESTIMONY THAT IS INHERENTLY INCREDIBLE AND
PHYSICALLY IMPOSSIBLE .
The conrt will not of course stultify itself by accepting
as true or permitting a jury to accept as true that which

is incapable of proof because it is contrary to physical law·
and opposed to the knowledge and experience of mankind ..
In Du.ncan vs. Carson, (1920) 127 Va. 306, Judge Burks
discussed the admissions o£ a demnrrant to the evidence
and then said at p. 320:
'' e • • The court, however, is not obliged to accept as
true what it knows judicially to be untrue, nor what in the
nature of things could not have occurred in the manner and
under the circumstances mentioned, nor what is not susceptible of proof. Horner vs. Speed, 2 Pat. & H. 616; Mangum
vs. Nor folk & W. R. Co., 125 Va. 244, 99 S. E. 686, 5 A. IJ. R.
346; Burks' Pl. & mr., sec. 261, and cases cited; Tutt vs..
Slaughter, 5 Gratt. ( 46 Va.) 364."

In Norfolk & W. R. Co. vs. Hardy, (1929) 152 Va. 783, Mr ..
Chief Justice Prentis delivered the opinion of the Court and
quoted with approval in part from the opinion of Judge
Harrison in Norfolk <t W. Ry. Co. vs. St·rickler, 118 Va. 153,
as follows (pp. 794-5):
'' 'This court has repeatedly declared that courts are not
required to believe that which is contrary to human ex-
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perience and the laws of nature, or which they judicially know
to be incredible. Though the case be heard as upon a demurrer to the evidence, the court ·will not stultify itself by
allowing a verdict to stand, although there may be evidet.ce
tending to support it, when the physical facts demonstrate
such evidence to be untrue, and the verdict to be unjust and
unsupported in la,v and in fact.' 0. <t 0. Ry Co. vs. Andersot~,
93 Va. 50, 25 S. E. 947; H a1·vey vs. 0 o1wmonwealth, 103 Vu.
(850) 860, 49 S. E. (481) 480; N. <t W. Ry. Co. vs. CrowP-'8
Adm',r., 110 Va~ 798, 67 S. E. 518; Pennsylvani-a R. Co. vs.
Jenkins, 119 Va. 186, 89 S. E. 97; Southern Ry. Co. vs. Mason,
119 Va.. 256, 89 S. E. 229; Vir_qinia db 8. W. Ry. Co. vs. Skinner, and Sarne vs. Ha1·ris, 119 Va. 843, 89 S. E. 888; Hancock
vs. N. <t W. Ry. Co., 149 Va. 829, 141 S. E. 849."
Equitable Insu1·ance Co. vs. Stieffe1M, (1930) 154 Va. 281,
was an action to set aside an award. }.{r. Justice Gregory
delivered the opinion of the Court and said at page 290:
'' Stieffens was confronted, in his task to set aside the
award, with (a) the conclusive and binding· effect of the
award, (b) the presumption of law in its fa.vor and (c)
with the burden of pro,ring convincingly the misconduct of
the arbitrators, or that one of the parties was actuated by
fraud.
''To meet and overcome these obstacles, he attempts to
prove by inventories, invoices and sales, that inexpensive
merchandise of the character usually found in stores of this
kind, to the value of $2,276.66 ('vhen there was only $2,876.00
in the store proper), were stored prior to the fire in a storage
room twelve by fourteen feet in dimensions, burned and the
remains dropped through an opening in the floor three feet
wide and fourteen feet in length, and no m·erc.handise found
on the remaining portion (three-fourths) of the storage roo In
:floor. In order to sustain his contention the court must
believe that merc.bandise of this character and value "ras
stored in an ordinary room in a space three feet wide and
fourteen feet long, and that merchandise entirely consumed
by the fire without a vestige remaining.
''Such is contrary to human ·experience and the laws of
nature. It is highly improbable and incredible, and as held
in the case of N. db W.· Ry. Co. vs. Strickler, 118 Va.. 153. 86
S. E. 824, 825, 'though the case be· heard as upon a demurrer
to the evidence the court will not stultify itself by allow-
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ing a verdict to stand • • • when the physical facts demonstrate such evidence to be untrue.' • • • . ''

In Virgmia Electric and Power Co. vs. Bennett, (1931) 156
Va. 910, Mr. Justice Browning delivered the opinion of the
court and in discussing the testimony of the def·endant in
error under the rule that his testimony must be considered
as upon a demurrer to the evidence, said at p. 914:
''Under the rule adverted to 'we must accept this as true,
but it has been held by this and other courts of like dignity
that we are not bound to accept as true what in the nature
of things could not have occurred in the manner nor under
the circumstances mentioned, nor are we bound to accept thf!
incredible. ''

THE PLAINTIFF HERSELF IS GUILTY OF NEGLIGENCE PER BE WHICH BARS HER
RECOVERY.
As already stated (ante, p. 4) the plaintiff, according to
her own testimony, was looking directly at the bus as it was
passing her in making a right turn. Yet she failed to draw
back and after the driver had passed beyond her in safet.y
she stood her ground and permitted herself to be struck by
some portion of the bus which had not then already passed ·
her.
As already demonstrated (ante, p.
) the plaintiff's
version of the manner whereby she was injured is inherently
incredible and physically impossible, since the plaintiff could
not have been struck while standing on the sidewalk without the bus also striking the fire hydrant and/or one or more
poles which admittedly it did not do; and the body of the bus
would swing away from the south curb of City Hall Avenue
and not toward it while the bus was passing the plaintiff and
making a right turn into Bank Street.
Yet the plaintiff is bound by her own testimony. As ·was
said ·by Judge Christian in Bassett ~ Co. vs. Wood, (1926)
146 Va. 654, in quoting at pp. 660-661 with approval from
IJfassie vs. Firmstone, 134 Va. 450, 462, 114 S. E. 652, 656;
Davis Bakery vs. Dozier, 139 Va. 628, 124 S. E. 411-415:
''· 'As a general rule, when two or more witnesses introduced by a party litigant vary in their statements of fact,
such party has the right to ask t~e court or jury to accept

-----'•-''
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as true the statements most favorable to him. In such a
situation he would be entitled to have the jury instructed
upon his contention, or if there were a demurrer to the evi"
dence, the facts would have to be regarded as established in
accordance with the testimony most favorable to him. This
is not true, however, as to the testimony which he gives himself. No litigant can successfully ask a court or jury to believe that he has not told the truth. His statement of fact
and the necessary inferences therefrom are binding upon
him. He cannot be heard to ask that his case be made
stronger than he makes it, where, as here, it depends upon
facts within his own knowledge and as to which he has testified.' "
And as was said by Miller, J., in French vs. Princeton
Power Co., (1924) 95 W. Va. 707, 122 S. E. 171 (pp. 172173):
"Upon sound r·eason, as well as upon authority, the general rule· established by the decisions is that a street railway
company is bound to use only a reasonable degree of ~are
to keep pedestrians from being struck and injured by its
cars at curv·es, and that in rounding curves, when the cars
swing beyond the track and overlap the street to a greater
extent than the front, the motorman may rightfully assume
that ·an adult person standing or walking near the track,
and who has seen or by the use of his sens·es should see
the approach of the car, and of the existence of the curve,
will dra'v back far enough to avoid being struck by the rear
end as it swings around the curve in the usual or ~~pected
manner, and that no legal duty is imposed on.the motorman
to warn against the possible danger of collision with the
rear end of the car becau,se of the swinging if he remains
in the same position. 25 R. C. L., p. 1245, §108, and cases
cited. Of the leading cases so cited on this subject are
Brya;nt vs. Boston Elevated Ry. Co., 212 Mass. 62, 98 N . .£4}.
587, 40 L. R. A. (N. S.) 133; Kuhn vs. Milwookee Elect. 'By.
Co., 158 Wis. 525, 149 N. W. 220, Ann. Cas. 1916E, 678; 8o'll.tk
Covin.Qton & Gin. Bt. Ry. Co. vs. Besse, 108 S. W. 848, 33 Ky.
Law. Rep. 52, 16 L. R. A. (N. S) 890; MiUer vs. Pub. Servicp,
Ry. Co., 86 N. J. Law, 631, 92 Atl. 343~ L. R. A. 19150, 604,
and notes.''
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CONCLUSION.

•

In view of the decisions l1ereinbefore cited and of the
reasoning of those decisions, the defendant submits finally
that the judgment of the court belo'v is contrary to the law
and the evidence and without evidence to support it, since
the plaintiff is bound by her own testimony and the testimony
of the plaintiff herself is inherently incredible and physically
impossible and convicts her of negligence per se as a matter
<>flaw and not as an issue of fact and bars her recove-ry.
Counsel for petitioner desire to state orally the reason
for reviewing the judgment complained of in this case and
hereby adopt this petition for writ of en·or as their brief
in support of their contention; copy of this petition for writ
of error having been delivered in person to counsel for defendant in error on the 13th day o.f June, 1932, all as required by Rule II of the Supreme Court of Appeals of Virginia as amended November 6, 1929.
Respectfully submitted,

VIRGINIA ELECTRIC AND POWER
COMPANY.
T. JUSTIN MOORE,
W. H. VENABLE,
ARCHIBALD G. RO~ERTSON,
Counsel.
Co·py of the foregoing petition for writ of error received
this 13th day of June, 1932.

DANIEL COLEMAN,
Counsel for defendant in error.
R-eceived June 14, 1932.

H. S. ,J.

VVe,

and

attorneys practicing in the Supreme Court of Appeals of
Virginia, do certify that in our opinion there is sufficient
matter of error in the record accompanying this petition to
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render it proper that the judgment c.omplained of be reviewed and reversed.
T. JUSTIN

~IOORE,

W. H. VENABLE,
ARCHIBALD G. ROBERTSON.
Received

........................ '
Writ of error allowed and eupersedeas awarded.

Bond,

$1,000.00.

To the Clerk of the Court at Richmond.
JOS. "\V. CHINN.
Aug. 22, 1932.
Received Sept. 3, 1932.
H. STEWART JONES.

VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk, at
the Courthouse thereof, on Tuesday, the 22nd day of 1\Iarch,
in the year, 1932.
BE IT REME:MBERED, that heretofore, to-wit: In tl1e
Clerk's Office of the Circuit Court of the City of Norfolk,
at the Rules held for said Court on the first 1\Iondav in
September, 1931, came the plaintiff Lue Alena 1\Iercer, ·and
filed her declaration of Trespass on the case against the defendant, Virginia Electric and Power Company, a corporation, in the following ·words and figures:
Virginia:
In the C'ircuit Court of the City of Norfolk.
I.Jue Alena Mercer, Plaintiff,
vs.
Virginia Electric and Power Company, a corporation, De.
fendant.
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Lue Alena Mercer, plaintiff, complains of the Virginia
Electric and Power Company, a Corporation, defendant, of
a plea of trespass on the case for this, to-wit:
That heretofore. to-wit, on the 25th day of March, 1931,
the defendant Virginia Electric and Power Company, a Corporation, the o'vners and operated a certain autopage 2 ~ mobile Bus over and along Bank Street, at amd near
its intersection with City Hall Avenue, a publie
street and highway in the City of Norfolk, Virginia.
And the said plaintiff says that on the day and year aforesaid she was lawfully and rightfully on foot in and on the
said Bank Street, at and near its intersection ·with City Hall
Avenue, in said City, and exercising the care required of her
by law for her own safety, when she was by reason of the
carelessness and negligence of the defendant struck and collided with by a certain automobile Bus owned and being
operated by the defendant, and was as a result of the carelessness and negligence of the defendant was injured as
hereinafter complained of.
And the said plaintiff says that on the day and year aforesaid while the said def.endant was operating a certain automobile Bus over and along Bank Street, a.t and near its intersection with City Hall Avenue, in said City, it became and
was the duty of the defendant to use the care r.equired of it
by law to keep its said automobile Bus from colliding with,
striking, running into and injuring the plaintiff while she
was lawfully on and using said Bank Street, at and near its
intersection with City Hall Avenue, and in th~ exercise of
the care required of her by law for her own safety.
Yet, the said defendant did not use the care required of it
by law towards the plaintiff in that respect, but carelessly and
negligently failed so to do, and by reason of the carelessness
and negligence of the said defendant a certain automobile Bus
then and there owned and being op·erated by the
page 3 ~ defendant ·was caused to collide with, strike and run
into .and over the plaintiff, while the said plaintiff
was then and there lawfully on and using said Bank Street,
at and near its intersection with City Hall Avenue, in said
City, and in the exercis~ of the care required of her by law
for her own safety, on, to-,vit, the 25th day of March, 1931,
whereby, the plaintiff was seriously and permanently wounded
and injured, her head, neck, shoulders, sides, hips, arms, legs,
back, ankles, knees, hands, face·, limbs and body were seriously
·and permanently wounded and injured, and her nervous sys..
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tem was severely shocked; by reason whereof, she became and
was made sick, sore, lame, disrubled and disordered, internally and externally, and suffered great pain of body and
mind for a long time, to-wit, hitherto; and continues to suffer and undergo great pain of body and mind, and in the
future will suffer and undergo great pain of body and mind
as a result of said injuries; and thereby also, the said plain
tiff has lost, is losing and in the future will continue to lose
and be deprived of divers great gains, wages, profits and advantages as a result of said injuries; and by reason of the
premises, the said plaint.i:ff has been compelled to lay out,
expend and become liable for, to-wit, Two Hundred Dollars
($200.00), endeavoring to be cured and healed of the aforesaid wounds, injuries and suffering; to the damage of the
said plaintiff, Ten Thousand Dollars ($10,000.00).
And therefore she brings her suite.
4

DANIE·L COLEMAN &
WM. H. BUNTIN, p. q.
page 4

~

Whereupon, the defendant having been duly summoned and failing to appear, plead, answer or demur, a common order was entered herein.
And at another day, to-wit: In the Clerk's Office of the Circuit Court of the City of Norfolk at the rules held for said
Court on the third Monday, in September, 1931, the said defendant, still failing to appear, plead, answer or demur, the
common order was confirmed and a writ of enquiry entered
herein.
And at another day, to-wit: In the Circuit Court aforesaid on the 12th day of October, 1931:
This day came as well the plaintiff, by her attorneys, Daniel
Coleman and Wm. H. Buntin, as the defendant, by its attorneys, Venable, Miller, Pilcher and Parsons, and thereupon
on the motion of the said defendant, which pleaded not guilty
to which the plaintiff replied generally, it is ordered that the
judgment heretofore entered at the rules be set aside, and
issue is joined ; and the further hearing is continued.
, · And at another day, to-wit: In the Circuit Court afores~~d. o~ the 7th day of January, in the year, 1932:
I.

'
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This day came again as well the plaintiff by her attorneys, Daniel Coleman and W. H. Buntin, as the defendant7'
by its attorneys, Venable, Miller, Pilcher & Parsons, and
thereupon the said defendant, with leave of court, filed herein its stat·ement of its intention to rely upon th~
page 5 ~ contributory negligence of the said plaintiff; and
thereupon came a Jury, to-wit: G. I{. McMurran,.
0. E. Purdy, W. H. Dawley, W. W. East, A. L. Henderson,
G. F. Gabriel and W. H. Cherry, 'vho 'vere sworn to well
and truly try the issued joined, and having fully heard the
evidence and argument of counsel returned their verdict in
the following words and figures, to-,vit: "We, the Jury,
find for the plaintiff and assess her damages at Seven Hundred Fifty Dollars ($750.00)." And thereupon the said defendant moved the Court to set aside the verdict of the Jury
.and grant it a ne'v trial on the grounds that the same are
.contrary to the la'v and the evidence, aud the further hearing
of which- motion is continued.
The following is the Plea of Contributory Negligence filed
J?y leave of the foregoing order:
Now comes the defendant by counsel and says that, in addition to all matters properly provable under the plea of the
general issue, which is hereby filed, it relies upon the negligence of the plaintiff as a bar to a recovery, in the following
particulars :
1. She did not exercise all of her own faculties for her own
safety.

W. H. VENABLE, p. d.
page 6 ~

And at another day, to-,vit: In the Circuit Court
aforesaid, on the 27th day of January, 1932:

This day came again as well the plaintiff, by her attorney,
.Daniel Coleman as the defendant, by its attorneys, Venable.
Miller, Pilcher and Parsons, and the motion for a new trial
heretofore ma.de herein having been fully heard and maturely
~onsidered by the Court is overruled. Whereupon it is cousidered by the Court that the said plaintiff recover of the
said defendant the sum of Seven Hundred Fifty ($750.00)
Dollars, as by the Jury in its verdict ascertained, with legal
interest thereon from the 7th day of January, in the ye~r,
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1932, till paid, together with her costs about her suit in
this her behalf expended, to all of 'vhich the said defend aut,
,by its attorneys, duly excepted.
And thereupon the said defendant having signified its intention of applying to the Supreme Court of Appeals of
:Virginia for a writ of error and supersedeas to the foregoing judgment, it is ordered that execution upon the same
.be suspended for the period of sixty (60) days from the end
of this term of the Court, upon the said defendant, or someone for it, entering into and aclmo,vledging a proper suspending bond before the Clerk of this Court in the penalty
of One Thousand ($1,000.00) Dollars, 'vith surety to be approved by said Clerk, and with condition according to law.
And now, at this day, to-wit: In the Circuit Court aforesaid, on the 22nd day of ::!\{arch, 1932, the day and year first
hereinabove written:
page 7 }- Virginia:
In the Circuit Oourt of the City of Norfolk.
Lue .Alena Mercer, Plaintiff,
vs.
Virginia Electric and Power Company, Defendant.
ORDER.
This day came the defendant and tendered its Bills of Exceptions Nos. 1 to 4, both inclusive, which were received,
signed and sealed by the Court, and ordered to be made u
.part of the Record; all of which was done within sixty days
from the entry of final judgment herein and after it had
been made to appear in "rriting that reasonable and timely
written notice of the time and place of presentation hereof
had been given to Lue Alena 1\.fercer, plaintiff in this case.
The follo,ving are Bills of Exceptions, Numbers 1, 2, 3
and 4, respectively:
page 8 }- Virginia:
In the Circuit Court of the City of Norfolk.
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BILL OF EXCEPTION-NO.1.
Lue Alena ~Iercer, Plaintiff,
vs.
virginia Electric and Power Company, Defendant.
BE IT REMEMBERED, That upon the trial of this case
and after the jury had been sworn to. try the issue joined,
the plaintiff and the defendant introduced the following testimony, to prove and sustain the issue upon their respective
parts:
page 9

~

In the Circuit Court of the City of Norfolk, Virginia.

RECORD.
Lue Alena Mercer
vs.
Virginia Electric & Power Company.
· Stenographic report of testimony and other incidents of
the trial of the above entitled cause before Hon. A. R. Hanckel
and jury, which trial began in th(\ Circuit Court of the City
of Norfolk, Virginia, January 7, 1932, and ended that day.
Present: Messrs. Coleman & Buntin for the plaintiff
Messrs. Venable, Miller, Pilcher & Parsons (Mr. Venable
and Mr. Kyle) for the defendant.
Phlegar & Tilghman,
Shorthand Reporters,
Norfolk, Virginia.
page 10

~

Note : The jury was sworn. The witnesses
were sworn and excluded from the court room on
motion of counsel for the plaintiff. Opening statements were
made by Mr. Coleman, on behalf of the rlaintiff. Mr. Venable stated that he did not desire to make an opening statement.
LUE A. MERCER,
the plaintiff, being duly sworn, testified as foll~ws:
.Examined by Mr. Coleman:
Q. Mrs. Mercer, what is your name!
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A. Lue Alena. Mercer.
Q. How old are you, Mrs. Mercer Y
A. I was :fifty-two in November-this last November.
Q. Do you recall anything about an accident to you on the
25th of March, at the corner of City Hall Avenue and Bank
Street, when you were struck by it truck of the Virginia Electric & Power Company!
·
A.. Yes.
Q. Just tell the jury.
Mr. Coleman: Mr. Venable, here are two pictures show. ing the scene of the accid~nt. With the exception of the
person on the corner when the pictures were takenMr. Venable: I have no objection, if your Honor please,
except I do not want a picture of anybody standing there.
Mr. Coleman: With the exception of that.
page 11 ~ The Court: Is there any objection to the picture?
Mr. Venable: I will show your Honor the picture. · (Does
so.) The objects and persons there could not be on it at the
time of the accident.
Mr. Coleman: It is impossible to take pictures of the
street without taking the people there.
Mr. Venable: There is no objection to that picture but to
this.
Mr. Coleman: This picture here, with Mrs. Mercer standing here, is not intended to be at the point.
}.{r. Venable: There is no dispute as to what is down there.
They can go down there and see it.

By Mr. Coleman:
Q. Mrs. Mercer, will you look at this picture and say
whether or not that is a picture of the corner of Bank Street
and City Hall A venue, and whether that substantially shows
the conditions at that corner?
A. Yes, sir.
Note: This photograph is filed as

E~hibit

No. 1.

Q. Mrs. Mercer, just tell the jury exactly how this accident happened?
A. Well, on March 25th, I was to meet my husband on the
corner of City Hall and Bank Street at a quarter past five,
and I walked down to the corner .and was standing on the.
corner waiting for him. I was facing the court house way,
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looking down the way I could watch for him. I
usually go and stand there. I was standing there
it seemed to me about like five minutes, and one
of the Virginia Electric & Po'v~r Company buses passed tbe
corner, and I was looking that way. The front had passed
by, and I was looking, and all of a sudden the rear of the
bus· just seemed like come right np over the sidewalk.
Q. Did the body of it strike you Y
A. The body of it struck me because it knocked me. It hit
me so hard and scared me so bad and it seemed that it come
in such a rush it was impossible to get back out of tl1e way.
~t struck me and knocked me, and I just couldn't catch myself, and it seemed I fell all a.round, and fell out in the street.,
a.nd the next thing I was hurt so bad and so sick and so scared
that somebody was picking me up arid said something about
taking me to the hospital, and I said '' Oh, no; I don't know
whether I am hurt that bad, or not". I said "Just take me
across on the other side where I can sit down''. The traffic
officer taken me across on the other side, and I sat down
and waited for my husband. Of course I was hurt all over,
and was so sick. He came up and helped to brush me off a
little. My ankle was all skinned up and hurt and bleeding,
and I was just hurt so badly I couldn't tell where I 'vas hurt
most.
Q. Mrs. Mercer, you said you were on the sidewalk?
A. On the sidewalk, yes.
Q. And looking towards the court house?
page 13 ~ A. Looking towards the court house.
Q. And that is the corner you could see from
this court house exce"pt for the window 'being closed?
A. Yes. I always watch towards the police station. T
have been meeting him there as a usual thing because he would
come through the court house- yard.
Q. You say you recall the front part of the bus passing
by you safely?
A. Yes, sir. The front part had passed and it just seemed
the rear just rushed right up and hit me. It seemed it came
in such a rush and it 'vas so sudden I was not thinking of
anything, and it knocked me winding.
. Q. What were your injuries? T·ell the jury the parts of
your body that were injured?
A. I was getting at that. I said my ankle was all skinned
and bruised and bleeding, and this arm.Q. You mean your left arm?
.~·~A. Yes, my left arm seemed all so sprained and my hand
page 12

~
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bruised and my back hurt, and this shoulder St!emed to hurt,
and I was so sick I didn't kno'v where I was hurt most.
Q. Did you go homeY
A. Yes, sir.
Q. How did you get home?
A. Mr. Mercer taken me home.
Q. Did he come directly Y
page 14 ~ A. Yes, sir, directly after. I brushed myself,
and he said ''My, you are dirty all over".
Q. You can't say what he said to you. He took you· home 1
A. Yes, sir.
Q. He came up directly after the accident f
A. Yes.
Q. Then did you go to bed i
A. Yes.
.
Q. How long did you stay in bed Y
A. That night and the next day, because I 'vas so sore I
couldn't move.
Q. What happened the next day Y
A. I tried to get up the next morning and stir around, and
I was nauseated and was sick; nothing would stay on my
stomach, not even a glass of water, and my husband said-Q. (Interposing) You can't say what your husband said.
I want to save time. When did you see the doctor Y
A. The second day.
Q. Did you go to see him Y
A. Mr. M~rcer came and helped me dress and took me to
·
the doctor.
Q. He took you to Dr. Baker's office?
A. Yes.
Q. Did he examine you Y
.A. Yes.
Q. How long were you under Dr. Baker's care?
A. I still go.
page 15 ~ Q. I asked how long you were under his care
at that time!
A. About three months.
Q. How often did you go· to his office?
A. I don't kno,v, but I 'vent two or three times. I have
the bill that 'vas paid, and I think Dr. Baker, I am sure.
has the notation of that, but I know of twice that I went.
Q. How many times did he come to see you?
A. He didn't come to the house because I didn't feel like
it was necessary.
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Q. How long was it before you 'vere able to do your house
workY
A. About six weeks before I began to be able to go around,
to be around to look after things, but for thr-ee months or
more I never done a thing around the house.
Q. Why?
A. Because I hurt so in my arm and ·back.
· Q. Was the pain mild or severe Y
A. Oh, severe.
Q. With the exception of the time you would go to Dr.
Baker, were you able to get around?
A. I tried to get around some just to be up and around
the house, and I lounged around. For the first several days I·
didn't do anything but stay in bed.
Q. Was it necessary to employ somebody to do your house
work?
page 16 ~ A. Yes, sir.

Mr. Venable: I object to that.
The Court: I think you ca.n recover for the doctor's bill.
Mr. Coleman: And loss of service is provided in the Code.
A. I had a colored girl along four or five or six months, and
have her yet.
By Mr. Coleman:
Q. IIave you gotten entirely well of your pain Y
A. No. I have been recently to the doctor about my back
and nerves.
Q. How about your shoulder Y
A. It" hurts terribly.
Q. Have you any injury to your shoulder which is discernible to the doctor?
A. Yes, sir.
Q. What is itY
A. There seems to be a bone which is protruding.
Q. On which shoulder?
A. On the right shoulder.
Q. Did that shoulder give yon any trouble, or ca.n you work
with it?
A. It is according to how much I do with that hand, according to how much it disturbs me. If I do straining I have to
wait for two or three days.
Q. The injury to the· ankle, what was that?
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A. It was cut and very much skinned and
bruised, and I still occasionally, if I walk fast, it
seems to catch me.
Q. How about your left arm 1
A. My left arm is so I can use it all right, but ·from the
doctor's examination it is still a little sensitive down near
the bone, but I can use it all right. My right shoulder is
what causes the trouble now.
Q. I think the bone which the doctor calls the clavicle shows
it is misplaced!
A. Yes, the doctor said it would be that way probably as
long as I lived.
Mr. Venable: Don't say what the doctor said.
Witness : He said there· was no remedy for it.
Mr. Venable: I move to strike it out.
The Court : We have told you not to tell what people
said.
The Witness: I have never been in ~ourt, and I don't kno,,r
what I should say.
By Mr. Coleman:
Q. You said it was about three months before you were
able to do anything?
A. Yes. I never went down the street or anything; I
couldn't get around because of the nerves and my back and
ankle and limping around.
Q. You were standing on the corner where the sign ''A. C.''
is sho,ving (referring to picture)?
page 18 ~ A. Yes.
Note: The picture is handed to the jury.
CROSS EXAMINATION.

By Mr. Venable:
Q. Mrs. Mercer, the picture you have identified-that is
on a smaller scale-(handing a smaller picture to the witness)?
A. That is a little smaller, and I don't see that good.
Q. The picture I offer you is looking south across City
Hall Avenue to the southwest eorner of Bank and City Hal1
Avenue?
A. Yes, sir, that is the corner.
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Note: This photograph is filed marked Exhibit No. 2.

Q. I hand you another picture looking west down City Hall
A venue, showing the same corner ; is that the corner Y
A •. Yes.
Note: This picture is filed !1?-arked Exhibit No. 3.

Q. Now, Mrs. Mercer, I understand it was your habit to
go out to this corner to meet your husband about 5 :20· or
5 :25 in the evening Y
A~

Yes. ·

Q. And you were there on this occasion somewhere between
5:20 and 5 :25!
A. Yes.
page 19 ~ Q. That is your memory of it Y
A. 5:15 to 5:25.
Q. Somewhere in that!
_ A. Yes.
Q. Did you know the traffic officer who was on that corner
at the time that you fellY
A. Did I understand you to say do I know himY
Q.. Yes.
A. Not personally.
Q. He did come to you, didn't heY
A. Yes.
Q. Mr. Perry?
A. I don't know what his name is.
Q. · The traffic officer did come over to you as soon as there
was an alarm T
A. Yes.
Q. Did any part of the front of the 'bus strike you, or did
it go on byY
A. If went on by because I was looking at it.
Q. Then the bus driver didn't know anything of your accident, so far as you ImowY
-A. No, I would not think that he ·would.
Q. You stand there regularly; buses pass there every two
or three minutes, don't they?
A. I never taken any particular notice of that. I see .buses
pass, but as .for the length of time between I couldn't say
·
that.·
page 20 ~ Q. There 'is a manhole there near this corner
where the water runs in under the street, and thero
is a plat over that manhole; do you remember that Y
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A. Yes, I remember there is one there.
Q. Ho,v many bundles did you have in your armY
A. Two.

Q. Didn't you have more than that 7
A. No.
Q. Didn't the officer who came across to give you assistance pick up these bundles for you and hand them to you 1
A. I don't know, sir.
Q. Eh?
A. Positively I don't know because I was so sick I don't
know who handed them to me or who picked them up.
Q. But you do know that this officer was one of the first
people to get to you Y
A. No, I don't know who 'vas the first.
Q. But he was one of the first?
A. Yes.
Q. You sa.w this bus coming, of course, and knew it was
coming, and had seen others pass Y llow long had you been
there before this accident?
A. I would say about five minutes.
Q. You had been there about five minutes 7
. A. About five minutes.
Q. In that time how many buses ha.d passed you 7
A. I had not noticed any other.
page 21 ~ Q. When you got up were you on the sidewalk
or 'vere you out in the street 7
A. I was in the street.
Q. You were in the street 7
A. I ·was in the street by the curbing.
Q. Do you mean by the manhole that this plate is on?
A. I couldn't say truthfully to save my life.
Q. Then you don't kno'v exactly where you 'vere?
A. No, sir, I don't.
Q. But you did not fall back on the sidewalk; you fell
out in the street 1
A. I don't know how I fell. I know I fell all around.
By Mr. Coleman:
Q. You did what 7
A. I couldn't say how I fell. It knocked me, and I was
excited and scared.
By Mr. Venable:
Q. In what direction was the bus moving?
A. Coming out of City Hall Avenue and up Bank Street,
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because I could see, a.nd I saw the front of the bus make the
turn into the street.
·
Q. Then the movement of that bus was from City Hall Avenue, which runs east and west, into Bank Street which runs
north aJld south, and it would be turning south off City Hall
Avenue into Bank Street, wouldn't it 7
A. I don't kno'v what you call it.
page 22 ~ Q. But towards 1\tiain StreetY
A. Yes.
Q. It would be turning south into Bank Street. You say
you were thrown out into the street or on to the sidewalk!
. A. I couldn't say truthfully: I say when they picked me
up I .was next to the sidewalk in the street.
·
Q. In the street Y
A. In the street next to the sidewalk.
By Mr. Coleman:
Q. Close· to the sidewalk Y
A. Yes.
By Mr. Venable:
Q. You were not knocked unconscious? You got a bump
on your arm, but you were not unconscious Y
A. For a little bit' I must have lost myself because I was
so badly hurt I must have had my eye shut because I was
sick all over. I can't say I was knocked unco;nscious, 1Jnt
it seemed I lost myself in being hit and trying to catch myself.
Q. Then if this bus was turning from City Hall A venu~
into Bank Street, the 'vhole movement of that would be south
and southwest, and if you were up· on the sidewalk and you
say it struck you then, it would, of course, have knocked you
down on the sidewalk?
A. I might have fell on the sidewalk. I say I don't know
how I fell. I couldn't tell you.
Q. Then you will not attempt now to place with
page 23 ~ aJlY accuracy the place you were just after the
accident Y You say you can't tell?
A. I say I don't know where I fell. When I come to myself I was standing.
Q. Do you know whether you fell on the sidewalk or fell
in the stre'etY
A. I couldn't say truthfully.
Q. You don't know. All right.
A. I lmow I was knocked down.

.
.
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Q. Did the bundles fall out of your arm when you were
struck, or before you were struck?
A. I don't even recall that.
Q. Ehf
A. I don't even recall that. I seen my packages ..laying
on the sidewalk is all I could tell you. I knew I had something-when I come to .myself I knew I had packages and I
saw them.
Q. You were in the street? ·
A. I was right on the curb with the traffic officer holding me.
Q. You don't know how many buses passed· there? You
· see dozens pass every time you go there Y
A. I wouldn't say that. I didn't see any bus pass then
but the one that struck me.
Q. Wha.t kind of bus was it that struck you Y
A. A red and white.
page 24 ~ Q. A red and white?
A. Yes, sir.
.
Q. How many people were in the bus, do you know'r
A. No, s1r, I don't..
Q. The buses are pretty well loaded by the time they get
to this corner by people who go around the loop?
A. I never taken that much notice.
Q. You don't think the driver knew anything about it, and
you do not know of anybody else who lmew anything a'bout it
except the traffic officer?
A. Frankly speaking I don't, becaus·e I was so hurt I didn't
look about me.
Q. This traffic officer would probably know a good ·deal
about it. You don't seem to be sure where you were lying 7
A. He may be. I was badly hurt I don't know. I didn't
look.
· Q. Well, Mrs. Mercer, I 'vish to call your attention to a matter: Do you feel quite certain in your mind that you were
standing still on the sidewalk, or isn't it a fact that while the
bus was passing, without noticing, you stepped from the
sidewalk into the street against the side· of the bus 7
A. I had no occasion to walk. I was standing there waiting for my husband, and had no occasion to make even a
step out of my tracks. That is positive.
Q. You are quite positive in your mind you were
page 25 } still on the sidewalk Y
A. I know I was still on the sidewalk.
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Q. Now, after this ancident, how many times di<;l you say
you went to Dr. Baker's office! Did you say twice?
A. I think twice.
Q. And he came to your l1ouse once 1
A. No, he did .not come to my house at all.
Q. He never came to your house to see you Y
A. No.
Q. Some gentleman from the Traction Company came out
to see you on the 17th, about a week after this, didn't heY
'
A. I don't recall the date.
Q. 'Vere not yon out in the garden at that time working
your flowers f ·
A. No, not in the garden, but in the back sitting on a
bench.
Q. Didn't he tell you he had been there the day before to
see you, but he did not see you f
A. I do not recall the day before.
Q. You did not stay in the house all the timet
A. I never went out until the 16th of June. That was the
first time I had been out except my· husband took me to the
doctor. I went out in my back yard. Of course I didn't stay
in bed, but I went to see that everything went ail right, and
the colored girl was there, and she was told what
page 26 ~ to do, and I went into the back yard and sat on
the bench, and that is· 'vhere I came from when
the gentleman came and presented himself as from the Virginia Railway & Power Company.
Q. Again let me call your attention to how many bundles
you ha.dY
A. I remember I had two.
Q. Those two were lying, after you got up on the sidewalk, over the manhole T
A. The first I noticed of them, when I thought about the~
they were on the sidewalk.
Q. On the iron sheet?
A. I couldn't say. I was too sick to think where they were
lying only that they W·ere on the side,valk.
RE-DIRECT EXAMINATION.
By Mr. Coleman:
Q. You said your bundles were on the sidewalk 1
A. On the sidewalk.
Q. You say to the best of your recollection you had_ two
bundles!
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A. Two packages.
Q. Do you know what they were 7
A. Yes.
Q. What were they Y
A. Two packages of bird seed that I had gotten at Mudd's
bird shop, and a hat in a little small paper bag.
page 27 ~ Q. You say you had no occasion to go into the
street?
A. No, because I ·was waiting for my husband, and there
was no occasion to walk. I had been standing there quito a
f-ew minutes.
·
Q. You sa.y you don't recall any other automobile Y
A. No.
Q. Did you see the bus come over the curb end Y
A. I beg your pardon Y
Q. Did you see any truck or bus come over the curb end 1
Did you see it pass before you w-ere struck?
Mr. Venable: I object to that.
By Mr. Coleman :
Q. Did you see any busY
A. No, frankly speaking I did not.
Mr. Coleman: Do you all introduce these pictures in evidence?
Mr. Venable: Yes.
By Mr. Coleman:
Q. Are you still suffering pain, Mrs. Mercer 7
A. Yes, I do.
Q. Had you been sick prior to that time 7
A. No.
Q. Did you have any trouble¥
A. No.
Q. Mr. Venable asked you something about a claim agant
coming there : Do you recall his coming there?
page 28 ~ A. Yes, some gentleman came.
Q. Did you tell him ho'v the accident occurred 1
A. I tried to tell him just the same.
Q. The same as today Y
A. Yes. I don't know that I told him any different. 1
told him that I was standing there and the bus knocked me
down, and I tried to tell him how it occurred as truthfullv
as I could.
· "
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OFFICER M. T. PERRY,
a witness on behalf of the plaintiff, being duly sworn, testified as follows :
Examined by Mr. Coleman:
Q. Mr. Perry, what is your name Y
A. Marshall Perry.
Q. Are you a member of the police department?
A. Yes, sir.
Q. Yon are in the traffic division, are you not Y
A. Yes, sir.
Q. Are you located from time to time on different corners
·
directing traffic? Is t)lat your duty?
A. Yes, sir.
Q. How long have you been in the police department?
A. July 1st will be the beginning of my fourth year.
Q. Do you know anything about an accident which hap:
pened to Mrs. Lue Alena Mercer on the corner of
page 29 ~ City Hall A venue and Bank Street on the 25th duy
of March, 1931 Y
A. Yes.
Q. Just tell the jury exactly what you know and what you
sawY
A. Mrs. J\fercer at that time-I didn't know who the lady
was-was standing on the southwest corner of City Hall Avenue and Bank Street.
Q. Were you then directing traffic on the cc:;>rner?
A. Yes, I was in the intersection of the street directing
traffic. She had been waiting there I guess between three
and five minutes, the best I remember, and there· was a V E P
bus passed. After the bus passed I seen Mrs. Mercer had
fallen out in the street, and she had three or four packages in
her arms, and there is a little culvert on the corner, and
one or two of the packages were on this cui vert and the others
in the street by her where she was.
Q. How close to the culvert was she?
A. Something like a foot or two from the curb when I
picked her up.
Q. You picked her up?
A. Yes.
Q. Did the bus stop Y
A. No ; the bus driver didi: 't know anything about it.
Q. At the time she fell was she on the sidewalk!
A. She was before the bus passed,· and after the bus passed
ehe ·was in the street.
·

-
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Q. You say you picked up two packages on the
sidewalk?
A. One or two on the culvert and two out in the street where
she was.
Q. When you say out in the street, you mean it was next
to the curb?
A. Yes.
Q. She was off the sidewalkT
A. Yes.
Q. Was she in the gutter next to the curbY
Q. There is a gutter that comes down alongside 7.
A. Yes.
A. Yes. The drain I was speaking of.
Q. Ho'v close was she lying to the curb Y
A. About a foot or something like that.
Q. You don't know how she was hit or how she was thrown Y
A. No.
Q. That is all you know about it?
A. Yes.
Q. You do recall seeing her there Y
A. Yes.
Q. And you saw the bus come and saw the bus pass!
A. Yes.
Q. And then she was in the street next to the ,gutter 7
A. Yes.

page 31}

CROSS EXAMINATION.

By Mr. Venable:
Q. Was there anything a.t all unusual in the movement of
the bus around the corner than from any other?
.A. No, sir, not that I could see. I didn't notice particularly because the traffic at that time in· the afternoon, around
5 :20, is pretty heavy, and I cannot notice everything.
Q. Was this lady on her hands and knees when you saw
her, or how was she?
A. No, sir; she was laying on her side like when I first
seen her.Q. Now, I wish .you would look at this picture (No. 1) ;
I don't know whether you have seen this one or not, but
another. That is the manhole?
A. ,Yes, sir.
Q. Where do you say the two bundles were?
A. There were one or two upon the culvert, and the others,
I think two, w~re out in the street.

36

Supreme Court of Appeals .. of Virginia.

Q. Will you mark on this picture just where the bundles
were in front of where she wasT
A. (Witness does so.}
Q. Has anybody got a pin to punch through there T Will
you stick a pin through the picture where the bundles were?
A. Yes, sir. (Witness does so.)
Q. Make a hole through there on top of the culvert where
the others bundle 'vas on the culvert T
page 32 } A. (Witness does so.)
Q. Now, Mr. Perry, you went over to this lady,
did you?
A. Yes.
Q. To help her up 1
A. Yes.
Q. When you went to her to pick her up, was there anything
in her condition to associate it with any accident from the
bus one way or the other Y
A. I couldn't say about that
Q. You never made any report against any bus knocking
her down, or anything like that, -did you T
A. No, because she w~s a little bit dazed or something like,
and I didn't know that the· bus had hit her until after the
bus had gone, and there was no way I could get the number
of the bus to make a report about it.
Q. Now, I want to ask you how buses come around that
corner. The place where you picked this lady up and where
this culvert is, I ask you gentlemen to look at that picture
where the holes are through to show where· that culvert is
(handing pictures to the jury). On that corner there t:u·e
four poles, are there not T
A. Three poles a~d a fire hydrant.
Q. There is a street pole 'vhich bas the street signs on it
almost up on the curhf
A. Yes.
Q. And then there is a fire plug next to that?
A. Yes.
page 33 ~ Q. And then comes a manl1ole T
A. Yes.
Q. And then a telegraph pole, and then a light tJole "?
A. That is correct.
Q. The culvert on 1vhich her two bundles were lying, and
out in front of 'vhich she was lying, is .somewhere probably
ten feet back from the corner on City Hall Avenue, isn't
itT
A. I don't think it is quite that far.
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Q. The engineer will be here with the scale to fix it. At
the place that she was lying, she was lying west of the street
pole and the fire plug, and east of a light pole and telegraph
pole in front of the manhole 7
A. Yes, that is correct.
Q. If a bus comes in close to the south curb of that intersection, it is necessary for him to go clean on across Bank
Street and cut off the northbound traffic to make the turn,
isn't it?
·
A. No, sir.
Q. Don't they come around practically following just the
inside of the stneet car track in coming around that curve Y
A. Yes, sir.
Q. And if they came by bugging that curve, then they
would have to cross Bank Street and cut off the northbound
traffic on Bank Street to ma.ke the turn in Y
A. No, sir.
Q. I want you to go down and look at it because
page 34 ~ I came by this morning, and probably you don't
understand it. In the movement of the bus, how far
had the bus passed up Bank Street when you noticed it?
A. I guess to the corner, or gone around the corner of
Plume Street.
Q. The bus had gotten to Plume Street at least when you
noticed Mrs. Mercer Y
A. No, not when I noticed her.
Q. How far had it gotten when you noticed her Y
A. I guess so mew here in the middle of the block.
Q. About midway between City Hall Avenue and Plume
StreetY
A. That is correct.
Q. The bus had completed its turn around the corner and
had gotten about half a block when you noticed Mrs. MereerY
·
A. Yes.
Q. Were you the first one to get to her, do you think?
A. Yes.
Q. You described 'vhere she was lying?
A. Yes, sir.

RE-DIREOT EXAMINATION.
By Mr. Coleman:
Q. Mr. Venable has asked you about going around street
corners ; have you ever SPP.n the bus cut the corners close?
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A. Yes, sir.
Q. Have yon ever seen-

~fr. Venable: I object.
The Court : Whether he did on this occasion.
~Ir. Coleman: He asked whether the ·bus followed the
street line as a rule.
Mr. Venable: As I understand the situation, this is where
the plaintiff has sho'vn by this witness to be probably ten
feet from Bank Street and the bus was coming out of City
H·all A venue. He asked thi~ witness if they did not sometimes cut the corners close. That may be true, but it would'
not have anything to do with this case because she was back
of the fire plug and the street sign was between her and the
place where she was lying and the bundles were. Whether
or not some other bus may have gone closer, there was nothing unusual in this bus to attract her attention.
The Court : I understood you to ask if they went around
there.
Mr. Venable: I asked if they went around there whether
they would have to go clean across.
The Court: I over-rule the objection.
Mr. Venable: I save the point.

~l\e

..

~

By Mr. Coleman:
Q. Mr. Venable asked you about the buses following the
track; do they ever come nea.r the curb Y
A. Yes.
page 36 r Q. Cut the curb Y
A. Yes.
Q. Across the curb Y
Mr. Venable: I object to all this testimony.
The Court: Yes.
Mr. Venable: Exception.
By Mr. Coleman:
Q. Did you notice exactly the position of this bus on that
occasion!
A. No.
Q. You say it is nothing unusual for them to cut close to
tnat curb?
A. Sometimes they do.

/

I

.
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RE-CROSS EXAMINATION.
By Mr. Venable:
Q. These buses going around there, are they not usually
pretty well loaded by the time that they get to the corner?
A. A lot of times they are.
Q. If this bus had run up on the side,valk and into one
of those posts, it would have attracted your attention,
wouldn't it Y
A. It is more than likely.
Q. It was not anything more than the ordinary bus turning the corner?
A. No.
Q. How far it was or how close you didn't observei
A. No, sir.

\

'
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RE-DIRECT EXAMINATION NO. 2.

By Mr. Coleman:
Q. If it had gotten a swing on the corner, you would not
~ave paid any attention Y
Mr. Venable: What kind of swing?
Mr. Coleman: You know what kind of swing. I will explain it. They come along here, and with a long body thirtysix feet long there is a swing to it and the over-lap.
By Mr. Coleman:
Q. Would you pay attention to that unless it had struck ·
somebody?
A. No, sir.
Q. Do you pay attention when sometimes an automobile
goes over the curb end 7
A. No, sir.
By Mr. Venable:
Q. One of those buses can't get up on the curb, which is
six inches high, can it?
A. Yes, it can get up there all right.
Q. They can get up. There was no movement ~ this bus
to indicate that it had been on the curb, was thereY
A. No, I didn't see the bus make the turn.
.
Q. And you know it did not strike either the street sign
pole or the fire plug?
page 38 } A. No, sir, it didn't strike either one of them.
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By Mr. Coleman:
_
Q. Do you know what the distance is that the body comes
out over the wheel Y
A. Around six inches.
Q. In other words, the body would be six inches closer to
the sidewalk than the wheels Y
A. Yes, sir.
By Mr. Venable:
Q. Do you know, or are you just guessing at it? You have
not made an accurate measurement, ha:ve you f
A. No, I have not made it definitely, but judging from the
way it looks I would say around six inches.
Q. I want to know whether you are making a guess Y
A. I have not made a survey of it.
By Mr. Coleman:
Q. You have looked at the bus f
.A. Yes, sir.
Q. You have some idea of inches and feet Y
A. Yes.
Q. .And in your best judgment you fixed it approximately
at six inches beyond the wheel Y
A. Yes.
Q. Which would make it about six inches closer to the
sidewalkY
A. Yes, sir.
page 39 ~ Q. Mr. Perry, come around before the jury.
You notice the condition of that curb line (indicating on photograph); wha.t does the wearing on the curb
lineY
A. Where automobiles and buses and different things have
hit the curbing in going by.
Q. It has worn away Y
A. Yes, sir.
Q. Did that condition exist at the time of the accident?
A. So far as I know.
C. W. MERCER,
a witness on behalf- of the plaintiff, being duly sworn, testified as follows: ·
Examined by Mr. Coleman:
Q. How old are you Y
.A. Fifty-two out.
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Q. You mean by that you will be fifty-three next birthday?
·
A. Yes.
Q. Are the husband of Mrs. Lue Alina Mercer, who is the
plaintiff in this suit?

A. I

am.

Q. Do you know anything about the accident to her on the

\. . . -

25th day of March, 1931 Y
A. I know about the accident. It was reported to me.
Q. Did you see itY
A. I did not.
page 40 r Q. When was the first you learned of it y
A. When I met her on the corner on the 25th
of March.
Q. Did you have any engagement to meet her anywhere
that evening Y
A. I did.
Q. WhereY ·
A. Corner of Bank and City Hall Avenue. about q~1arter
past five.
.
Q. Do you recall whether you were a little late in getting
there, or not Y
A. I was.
Q. What is your occupationY
A. Detective, police department.
Q. Norfolk City Police Department?
A. Yes, sir.
Q. Are you assigned to any particular kind of work?
A. Not particularly; mostly jewelry and pawn shops. I
ha:ve on now.
Q. You were in charge of automobiles Y
A. Yes, until a couple of months ago-about three months
ago.
Q. How long have you been in the police department Y
A. Very near twenty-three years-the 27th of next month.
Q. You are not in the prohibition department, are you Y
A. No, sir.
Mr. Venable: We are not interested in that.
page 41

~By

Mr. Coleman:

Q. You did not see the accident Y
A. No.
Q. You were there afterwards?
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A. Yes.·
Q. What was the condition of your wife when you got
thereY
A. She was all dirty, her coat was dirty and she was brushing it, and naturally I asked what was the trouble, and she
told me that she came near getting run over.
Q. You can't tell what she said. Where did you find her?
A. On the corner near Hoffer's furniture store at the step.
Q. Across the street?
A. Yes, sir.
Q. Who 'vas with her at that time, do you recall?
A. She was alone.
Q. Did you see Mr. Perry, the traffic officer?
A. He was on the corner.
Q. What was he doing?
.A. Directing traffic.
Q. Mr. Mercer, have you measured one of the buses known
as the red and white bus?
A. Yes.
Q. What is the overhang from the body to the wheel?
A. Five and a quarter inches.
Q. Look at these pictures (showing witness Nos. 4 and 5).
Will you stick a pin through the point where you speak of
the over-hang?
·
page 42 ~ A. I measured from the side right here at this
point on the side of the car.
·
By Mr. Venable:
Q. The. wheel is five inches inside of the bus?
A. The body extends five and a quarter inches over the
top. I put a level board right straight down and put the rule
from the board to the top so as to make it exactly correct.
By Mr. Coleman:
Q. What was the condition of your wife when you got
theref
A. Well, she was all dirtied up ; her ankle was bleeding
and stocking torn, and her arms, she couldn't use that arm
hardly; it seemed her left arm was sprained and sore, and
she couldn't use that. She was hurt all over.
Mr. Venable: He can't say that she couldn't use it.
~{r. Coleman: It was the condition that he found her in
at that time.

.;
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By Mr. Coleman:
Q. Did you take her home that night?
A. I did.
Q. Did she go to bed Y
A. Yes.
Q. How long did she stay in bed 7
A. I had to come back to 'vork, and I left her there, and I
guess she 'vas in bed a week or more.
Q. Did you send for a doctor f
A. I did.
page 43 } Q. When did you take her to the doctor Y
A. The afternoon that she got hurt, the next
day I didn't bother about a doctor because I thought it might
not amount to so much, and she began to be nauseated and
sick at the stomach; she couldn't keep nothing on her
stomach. I told her I was going to take her to the doctor the
next morning. I got her in the car as best I could, helperl:
her in the car, and carried her to Dr. Baker's office in the
Medical Arts Building.
·
Q. Then did you take her back to see the doctor again Y
A. I talren her back again to see the doctor.
Q. How many times did you take· her to see Dr. Baker?
A. I don't recall. She got some medicine from him, and
we went back and we got another prescription.
Q. How long was it before she was able to do her house
workT
A. Oh, she couldn't do her house. work for several months,
I guess four months or something like that; she had to have
a woman to do her washing and ironing and cleaning..
Q. Do you know how much you paid her 7
A. T,vo dollars a week.
Q. How long did you keep her?
A. I guess we had her there about four months.
Mr. Venable : If your Honor please, I want to object to
that. The husband bas told about the wife's conpage 44 ~ dition, and whether he kept a servant, or not, all
the time. I don't know, but I don't think that is
admissible.
The Court : If he didn't have a servant and had to employ one because of disability, I think it is admissible.
By Mr. Coleman:
Q. Prior to that time, did you have a servant, or did your
wife do the work Y
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A. She did every bit of it. ·
Q. And after that it was necessary to have a servant!
A. Yes. She couldn't do any 'vork absolutely.
Mr. Venable: I object to that. How can he sayt
The Court: I judge from her appearance.
Witness : I was there every day and every night.
By Mr. Coleman:
Q. Did she indicate that she was suffering any painf
A. Yes, she was suffering all over with her back and side
and arm and shoulder. She \vas simply bruised all over, and
had to put hot water bags and so forth on for the soreness.
Q. Do you recall how much you paid the doctor Y
A. I couldn't tell you exactly how much I paid the doctor.
Q. Have you got some idea of how much you paid out 1
A. I went to Dr. Baker and I think I paid two dollars a
visit to him.
page 45 }

The Court : That is not included in this.

By Mr. Coleman:
Q. Has your wife recovered yet Y
Mr. Venabl~: I object to that.
The Court: Of course she can't recover the doctor's bill.
Mr. Coleman: There. used to have to be separate suits for
husband and wife, but now they are combined.
The Court: Only for service.
By Mr. Coleman:
Q. Is that all you know about it Y
A. Yes, sir.

M. T. PERRY,
a witness on behalf of the plaintiff, recalled, testified as fol-

lows:
~xamined

by Mr. Venable:

Q. Did you state what time it was yon went to this ladyY

A. 5:20.
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DR. H. S. BAKER,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:

Examined by Mr. Coleman:
Q. Doctor, your name is Dr. Harvey Baker?
A. Yes.
Q. Dr. Baker, did you treat Mrs. Mercer?
A. Yes.
Q. Do you recall when she first came to see you, or when
you first went to see her?
A. She came to my office on lVIarch 27th.
Q. Tell the jury the conditions you found at that time¥
A. She had a slight abrasion on the outer side of the left
ankle, which was a little tender at that time; a little tenderness over the left shoulder and left arm. I could not see any
evidence of any injury except the tenderness that she had
over these particular places. She also complained at that
time of having some nausea. On the first of April she said
she.had vomited. The day before that she said that she had
headache. April 9th she was f·eeling better except her arm
and shoulder complaint. On ~Iay 7th she complained of the
right shoulder and I saw some deformity and sent her to Dr:
Vann. He made report. I saw her on July 8th and October
8th, 1931, but at that particular time I couldn't see any connection with the accident.
Q. Was she complaining to you of severe headaches all the
time?
page 47 r A. Yes, she complained of headache at tha.t par-·
ticular time.
Q. Had you been her physician prior to that?
A. Yes, for years.
Q. Had she complained of headaches before?
A. Yes, she had headaches before, she told me.
Q. What was the condition you found to the right shoulder7
A. At that time she would put her right shoulder in this
position (indicating), and there would be a little bump come
up in this end of the clavicle.
Q. What is the clavicle Y
A. Collar bone.
Q. What is the function of the collar bone?
A. The collar bone, I suppose, so far as I know, the pectorais and trapezius muscles are attached to it.
Q. And if that collar bone gets out of place, what happens then?
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A. Do you mean if she gets a. fracture of it Y
Q. Yes, or i11jury to the clavicle·?

A. It will usually get well again.
Q. How does it get well?
A. All fractures ·will heal up.
Q. That is the joint. Don't the joint work into a socket¥
A. There is one bone 'vhich lies right on top of the other.
There is the shoulder blade, and then a piece comes up here
and the clavicle on top of that.
Q. When did she call your attention to that?
A. Some week or hvo after the accident.
page 48 ~ Q. You found this formation there which mdicated-was it broken or misplaced?
A .. I don't know, but I think misplaced. I had Dr. V ann
to look at it, and I left that up to him. That is his line
of business.
Q. It is called the acromion clavicle joint, isn't it Y
A. I believe so.
Q. If the joint is broken or dislocated, the bone can't healY
A. It is not a dislocation Y
Q. It is not a dislocation Y
A. If it was a dislocation.
Mr. Venable: I don't know to what extent he can lead the
doctor, but Mr. Coleman is trying to find out some disarrangement about it.
Witness : I will say this, Mr. Coleman, whenever I have
. these I usually turn them over to an orthopedic man.

By Mr. Coleman:
Q. You thought that this lady needed the treatment of a
speci1list?
A. Yes, at that particular time, and as soon as I discovered
this I carried her downstairs to Dr. Vann.
Q. How about the injury to the joint of the ankle Y
A. I don't think there was a.ny.
Q. Was it swollen?
page 49 ~ A. All I have here is that she had a little
abrasion there, just a little scratch. That is all
I have on the record.
Q. Do you recall how many times you saw her?
A. March 27, March 30, April 9, May 7, May 12, July 28,
October 8.
Q. How much is your bill up to this time Y
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The Court : That is not recoverable. ·
By Mr. Coleman:
Q. Did you give the company here a report of her
juries Y
~N~

in~

.

Q. Have you talked to any of their employes about itY

A. Yes, I talked to one of them, but I don't know which·
one, 'vho came to ask how badly she was hurt.
Q. Did you get the consent of ~Irs. Mercer to talk to them
before?
A. I did, verbal consent. They came to me and I said I
would not say a word to them until I got her consent.
Q. You called Dr. Vann in, didn't youY
A. I did.
Q. You thought a specialist was necessary?
A. I thought it was best for him to see her.
CROSS EXAMINATION.

By Mr. Venable:
Q. I understand that this lady came to see you three or
four days after she had a fall in the street?
A. Yes.
page 50 } By Mr. Coleman:
Q. Dr. Baker, what causes nausea of that kind
under these circumstances?
A. I don't lrnow.
Q. Did it indicate shock?
1\Ir. Venable: I object to that. He said he didn't know.
Mr. Coleman: The Doctor ought to know.
Witness : I don't know.
By Mr. Venable:
Q. I understand that this lady came to you several days
after some misfortune, and she had a scratch on the ankle;
did she have a bruise on the artn1?
A. Just a tenderness.
Q. Not enough to make it black t
A. No.
Q. It was subjective, and she claimed it was a tender
placeT
A. Yes.
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Q. But no bruise Y
A. None I could see.
Q. But there was no physical mark or bruise on her except
a seratch on the ankle Y
A. No, except she complained of tenderness in this shoulder and arm the first time I saw her.
page 51 ~ Q. So you could not make any report except on
the basis of her say soY
A. Absolutely.
Q. 'So far as you could see, she had a scrateh on the ankle Y
A. Yes.
Q. And on her statement she had tenderness on her arm
and shoulder Y
A. Yes.
Q. A few weeks later she came up and said it was on the
other side7
A. Yes, on the right.
Q. On the other side there was a little rising?
A. A little deformity.
·
Q~ You say you did not associate that with an accident,
and she did not mention it the first time or the second timeT·
It was the third time she came¥
A. I think the third time.
Q. If she had a misplaced collarbone it would cause a good
deal of pain, wouldn't it Y
A. Yes.
Q. You can always tell a collarbone; it is not a thing which
yon can break without knowing it Y
A. Not as a rule.
Q. It ·gives pain Y
A. Yes.
Q. About the .third time she discovered some
page 52 ~ formation of bone on the other sideY

A. Yes.
Q. You sent her· to Dr. VannY
A. Yes; I went with her.
Q. She came in some other times Y
A. Just the dates I gave.

RE-DIRECT EXAMINATION.
By Mr. Coleman:
Q.. Where a person has been injured, and especially struck
by a large body like a bus (you know what they are here on
the street), full of passengers, can you always t·ell the first
visit or two that they make how they are injured Y
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A. Not all the time.
Q. Isn't the truth of it a great number of doctors work
by guess work Y
A. No..
Q. To a large extent f
A. I think a conscientious doctor., if he doesn't know, says
so.
Q. It is impossible for you to say, seeing a person two or
three times, what it is Y
A. I think if she had anything tangible you would recognize it.
Q. Sometimes one pain offsets another?
A. No.
page 53 ~ Q. You don't think soY
A. No. I have had a. lot of patients.
Q. you have had a lot of patients y
A. Yes.
~Ir.

Venable: I object to arguing with the witness.

By Mr. Coleman:
Q. Did you furnish the Traction Company with a written
report?
A. I did not.
_
MRS. LUE A. ~fERCER,
the plaintiff, recalled, testified as follows:
Examined by Mr. Coleman:
Q. Did you have any trouble w_ith your arm prior to that
time?
A; No.
Q. Had you had any trouble or an injury with it before
that time?
A. No.

t

DR. A. ~L KI~:IBROUGH,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:

page 54

Examined by Mr. Coleman :
Q. What is your name Y
A. A. M. J(imbrough.
Q. What is your occupation, Doctor Y
A. I am a physician.
Q.. Are you, a graduate of any particular college?
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A. Medical College of Virginia.
Q. When did you graduate 1

A. 1921.
Q. Have you had a.ny pa.rticular hospital training or ex-

perience?
A. I have had four years in postg·raduate· hospital work.
Q. Do you specialize in any particular branch of medicine?
A. My work is limited to orthopedics.
·Q. What does orthopedic mean, Doctor T
A. It means care of 'bones and joints.
Q. Doctor, have you in the last few days examined Mrs.
Lue .Alena 1\{ercer, 'vho is the plaintiff in this suit?
A. Mrs. C. W. Mercer.
·Q. Will you tell the jury the conditions you found there?
A. lVIrs. Mercer was complaining· primarily of some pain
around her rig·ht shoulder. Sb.e had some little pain around
the right ankle and some in the back. The history which she
gave me was thatpage 55

~

J\{r. Venable : Don't mind about the history.

Witness : The pain around her shoulder was of this nature,
there were certain thing·s that she could do whieh would make
it hurt her and other things she could do without expe·riencing any particular pain. The examination of her shoulder
showed a different thing from what would be the joint between the collarbone and the shoulderblade-that is the joint
which normally has some motion like the finger, but there
was a prominence which indicated in the bone. The pain was
referred to this particular joint, and that essentially is
final.
Q. Will you explain to the jury how that joint comes
across?
A. The collarbone, which you can put your :fing.er no, runs
from the breastbone out to the end of the shoulder joint;
the shoulder blade, which is back, has a hook like process
which comes over and meets the collarbone at an a.ngle about
like that. Tha.t constitutes motion between the joint. It has
a definite limit in it which can move·, but there is definite
motion.
Q. Doctor, in an injury of the kind you found there, does
it affect a person's capacity for doing certain work, such as
sweeping and the use of their arms and body in house work.
A. These things have their inte·rpretation with reaction
to injury of that kind is pretty well conditioned by the physi-
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cal make-up of a person·. That same injury ·in a
ehild would probably occasion no disability and no
pain, hut as we ·grow older we get certain changes
which we call rheumatism, hut there are certain changes
w:hich make these things painful in later years, and the
amount of pain is directly proportionate to two factors, the
degree of injury and the amount of rheumatism a person may
have.
Q. Will you say an injury of that kind would probably be
caused, especially where the person had not suffered from
it before, where a person had been struck by a bus, weighing
several thousand pounds, or had walked into it, would an injury of that kind be probable or expected Y
A. Nothing would he expected.
Q. I am asking would that be the probable result of a person coming in contact with a moving bus weighing nine or ten
thousand pounds Y
pag·e 56

~

Mr. Venable: What difference does the weight make Y
:1\fr. Coleman: It would be the difference between a hus
and a feather.
By Mr. Coleman:
Q. Did you find any condition anywhere else f
A. In the back, at the junction of the spine and

pelvi~ ..

By J\tir. Venable:
Q. 'VVhen was this examination?
A. On the 4th.
Q. Of this month Y
A. Of this month.
page 57 ~

J\1:r. Venable: If your Honor please, I do not
know the eonnection.
The Court: It is is right long after. This happened last
March.
Mr. Coleman: It happened last J\tiarch, and she testified
that she never had any trouble before.
The Court: I reckon it is admissible.
J\Ir. Coleman: How could I prove it is permanent?
The Co:urt: I admit it, but it is right far off.
By Mr. Coleman:
Q. Did you make an X-ray picture of this condition.
A. ·Dr. Eley, of St. Vincent's Hospital, did.
Q. ·Have you that with you Y
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A. Yes:
Q. Wba.t do they showY

A. The widening and disrupture of the joint..
iBy Mr. Venable:
Q. Dr. Eley made the x-rays f.
A. Yes.
Q. And you are interpreting the x-rays; is that itf You
didn't see this woman yourself Y
A. Yes, I examined her in my office.
Q. I want to know what the objeet is in this proceeding.
You wish now to take an x-ray picture there a.nd show itY
A. Mr. ·Coleman suggested that. It was not my suggestion.
. Q. What do you know about it if you show it to the juryf
page 58 ~ Mr. Coleman: I 'vill get Dr. Eley here in a few
minutes.
Mr. Venable: Let us proceed regularly.
The Court: All right, get Dr. Eley. Do yon want to examine thls witness any further, Mr. Coleman?
By };Ir. Coleman:
Q. Did Dr. Eley take the x-ray at your suggestion Y
A. Yes.
·Q. What are Dr. Eley's initials?
A. Dr. Clayton Eley.
Q. Is he at St. Vincent's :Hospital Y
A. He was this morning.
Q. Where is his office Y
A. In the hospital.
CROSS EXAMINATION.
"By Mr. Venable:
Q. Did you make an examination of this lady yourself¥
A. Yes.
Q. Or did you just look at the picture f
A. I examined her in my office.
Q. You ·find some little abnormality a.s to where the collarbone joins the .shoulder Y
A. Yes.
Q. There is nothing broken there, is there 7
A. The joint is disrupted.
Q. Is it a joint Y Don't one lay on the other Y
page 59~ A. They abut.
Q.. Could you tell whether it has been there five
years or one year?

---~--------
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A. I would not make any prediction how long· it had been
there except to this extent that she has tenderness relating
to the joint.
.
Q. Suppose somebody had a fall, whether she r-an Into a
bus or a bus ran into her, or she fell down on the street;
suppose somebody had a fall and went to the doctor for two
or three weeks before ever mentioning anything about that
place at all, if the condition which you find, the abnormality
in tha.t joint, had happened in the fall, that would have given
pain at once, wouldn't it?
A. Not nece.ssarily.
Q. Not necessarily?
A. Not necessarily.
Q. What is your op·inion of it?
A. My opinion is based on what she told me.
Q. I am not asking you about Mrs. 1fercer, but about anybody who gets a collarbone knocked out of socket, whether it
gives pain?
A. 1\tiost probably.
Q. Isn't it almost inv-ariable that it gives pain?
A. Yes, almost.
Q.. Have you ever heard of a case where a collarbone was
dislocated that it did not give pain?
page 60 ~ A. No.
Q. Now, that would be pain which would be appreciable and complained of at once?
A. Ordinarily.
Q. And if a person went along two or three 'veeks, and
found in looking through a looking glass that she had a bump,
rand went to a doctor about it, you would not attribute it an
aooident, would you?
A. If she tells me thisQ. (Interposing.) I am asking you to answer the question I a.sked you.
Note : The question is read.
A. Not if the bump was unassociated with pain.

RE-DIRECT EXAlviiNATION.
By Mr. Coleman:
Q. Where a person has been injured in several places, the
leg and arm and side, can you always locate in the primary
state where the pain is? I am asking you if this woman
should say at the end of ten days she particularly complained
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of pain, and that the doctor did not know what the trouble
was, and he carried her to another doctor, I ask you if a
woman had never known of this and never had pain there,
and eight or ten days after she had been struck by a bus, or
run into it, would you say that that would be a natural occurrence!
page 61 ~ A. Are you speaking of this 7
Q. I am speaking generally, whether or not a
patient who complained of pa.in in her back and in her arm
and complained of the ankle, and in eight or ten days she
commenced particularly· complaining of pain in her left shoulder, would you say that that indicated that she received this
injury on that occasion, especially when it is shown that she
had never been injured before?
:1\tir. Venable: I object to that. You lead the witness.
The Court: There is so much talk I don't know.
·Witness: I can answer it.
The Court : All right, answer it.
Mr. Venable : I understood from the doctor who attended
her, who is not a specialist. tha.t she never complained of this
until the third visit, on the 7th of May, or nearly a month
after the accident that she talks about now. Does that make
any difference?·
Witness: I judge by what she tells me.
MRS. LUE A. MERCER,
the plaintiff, recalled, testified as follows:

..

Examined by Mr. Coleman:
Q. Did you ever break or have any trouble with your shoulder prior to the accident Y
A. No.
page 62 ~ Q. Was there any trouble with it Y
A. No, sir.
Q. Was there any knot there Y
A. No, sir.
Q. When did you first discover pain Y
· A. After the misery began to leave my left arm and set
in a way, then I noticed the pain more prominent in that
shoulder.
Q. Where did you suffer the most pain from when you w.ere
first hurtY
A. I suffered all over, and when I went to Dr. Baker I
told him I didn't know where I was hurt, only my ankle was
·
sprained and hand skinned.
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Q. When did you first begin to feel pain in your right
shoulder!
A. About six weeks. After the misery began to let up in
this side, I was rubbing this -shoulder and felt it, and I felt
the other shoulder and found it was not like it, and I spoke
to my husband, and I went right to Dr. Baker about it.
Q. Was there pain in your right shoulder at first Y
A. I just aclled all over, and couldn't tell where the misery
was most.

page 63 }

DR. H. S. BAKER,
a witness on behalf of the complainant, recalled,

testified as follows:
Examined by Mr.. Venable:
Q. What was the date that this lady made any complaint
about -this deformity!
A. May 7th.
Q. And you took her down to Dr. Vann?
A. Yes.
DR. FOY VANN,
a witness on behalf of the defendant, being duly sworn, tes-

tified as follows :

.

.
Examined by Mr. Venable:
Q. Dr. Y.ann, 'vhat is your profession?
A. Physician.
Q. What is your speciality?
A. Orthopedie surgery.
Q. And you have been at that a number of years, have you
not, or how long?
A. Since 1919.
Q. Doctor, will you say whether or not you had a patient
brought to you! office by another doctor on or about the 7th
of May last year?
A. Yes.
Q. What did you find in examining this person?
A. This was an enlargement of the acromion
page 64} vehicular joint of the right shoulder. By that I
mean not the shoulder joint but the joint where
the end of the collarbone comes in contact with the shoulder
blad. That sits in in that manner (illustrating), a rather
insecure motion, and it is -a rocking motion.
Q. You found an enlargement?
.
A. Yes, an enlargement when the shoulder was shrugged

•
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up in this manner you could see it and you could likewise feel

it with your fingers and compare it with the opposite side
and see it wag short. -It was short as compared with the
other ~ide, but it was stable in its position. There was no
play. Just the enlargement wa.s a.II to be found.
Q. Was there any complaint of pain or a complaint of disrfigurement, or was it a disfigurement'
A. My understanding is that the tiring had been observed
when the patient had looked in the mirror and had elevated
the shoulder in this 1natter (illustrating). Inquiry from her
and the physician was what it was doing there. The shoulder movements were not involved; it was stable and painless
but enlarged. You could both see it and feel it.
Q. Doctor, can yon say in any way how long it had been
there!
A. No, sir.
Q. She says that she discovered that it was there by elevating the shoulder before the glass and discovering the enlargement there six weeks after the accident; if
page 65 ~ the collarbone had been broken in an accident,.
would there be any question about the person
knowing it?
A. No. 1\Iy experience is that injuries to these joints are
rather painful. You will know about it. People will call
attention to it and you r·ather protect tha.t side. There is
everything to call attention to it in the way of pain and disability.
Q. If a person discovers an irregularity where the collarbone joins the shoulder blade six weeks after, and she had
no attention called to it except in the mirror, would you
attribute it in any way to the accident f
.A. Hardly.
Q. She was not complaining· of pain when she came to see
you, was she 1
1\Ir. Coleman : Don't lead him.
By Mr. Venable:
Q. Did shef
A. No. It was not a painful thing; it was a painless enlargement.
Q. You manipulated it ·and moved the shoulder Y
A. Yes.

•
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CROSS EXAMINATION.
By Mr. Coleman:
Q. Doctor, when did you see her?
A. I saw her the first time in Dr. Baker's office
page 66 ~ on May 7th. I saw her subsequently in my office
at a later date, but I have no record of the second
date. I did not think I would hear of this any more. The
same enlargement was there at the second date and practically the same findings were the·re, but beyond that date I
can't tell you.
Q. What is the cause of this enlarge·ment1
A. Various kinds of thing·s. Infection can cause it; injury can cause it, and occupation can cause it.
Q. Does most everybody have them 1
A. ·No, I don't think so. You do find enlargements at that
end, and you find enlargements at the external end.
Q. Would you say it would probably be caused by a woman
walking into or being struck by a bus 1
A. Yes, anything like that would cause.- the injury to the
structure ; the enlargement would be there.
By Mr. Venable:
Q. But that would be painful Y
A. All I have seen have been painful.
By Mr. Coleman:
Q. Suppose a person had been struck violently and had
been hurt about the back and side, do you mean to say every
patient can point at first exactly where all the pains are 1
A. Not the first time, but you will find it probably during
the attention on the case.
· Q. Dr. Baker testified he did not know what to do and what
it was, and that he called on you as a specialist to
page 67 ~ tell him. If a doctor couldn't tell, you would hardly expect this woman to kno,v, would you Y
A. Wha.t is your question Y
Q.. I am asking you whether people do not receive injuries
and do not suffer pain, especially where they have been injured in different parts of the body, whether or not they can
always locate the pain?
A. It depends on the condition that your patient is in. If
the patient is getting around and active and using the parts,
I do not think that they would be apt to overlook it. I think
if they are unconscious and under the influence of narcotics,
I think they would be apt to overlook it where they have
other pains to overshadow it.
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Q. Are not pains sympathetic! Can you have a pain on
one side when the injury is on the other side Y
A. Not from trauma or accident.
Q. I will ask you if a person had come in contact with a
large moving object, knocked down and it was necessary to
pick the~ up out of the street, and that night or following
morning they would ha:ve nausea, what would be the cause of
the nausea?
A. It would be an upset of the nervous system.
Q. It would be shock?
A. Yes, you can call it shock.
Q. It is the result of shock!
.A:.. Not particularly shoak, but it u~sets the
page 68 ~ nervous system, the circulation, but that is not true
shock.

S. W. ARMISTEAD,
on behalf of the defendant, being duly sworn, testified as
follows:
Examined by 1\[r. Venable:
Q. You are a civil engineer, are you not Y
A. Ye.s.
Q.. Did you, at the request of the Traction Company, make
a map of the southwest corner of City Hall Avenue and Ba.nk
Street?
A. I did.
Q. Will you state whether or not this is your work!
A. It is.
Q. What scale is this map drawn to, and I wish to introduce it?
A. One inch equals ten feet.
Note: The map is filed as Exhibit No. 6.
Q. Every inch on this map is ten feet on the street?

A. Yes.
Q. Will you state to the jury just what are the things on

the corner, on the sidewalk, and where the manhole is with
reference to Bank Street and with reference to City Hall
AvenueY
A. The first object on the corner is a pole carrying street
sig·ns; next to that, going down City ·Hall Avenue
page 69 ~ towards Granby Street, is a hydrant, a city water
hydrant; next to that is a steel plate set into the
curb about three feet square, an intake for .storm water.
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Q. Would you call it a manhole 7
A. It can be called a manhole, but it is usually called a
catch-basin.
Q. What is next?
A. Next to that is a trolly pole, I think made of steel; beyond that is an ornamental street light.
Q.. How far is this place where the plate is-is that in
Bank Street or City Hall Avenue?
A. ·City I-Iall Avenue.
Q. How far back from the corner is itT
A. 1Bank Street has two lines of curbing. Using the nearest line and running the two curbs out to the intersection,
the nearest edge of the catch-basin is about thirteen and a
half feet from Bank Street and City Hall Avenue produced
to an intersection.
Q. Take an extension of the building line on the west side
of Bank Street and say how far it is back of the building
line?
A. The nearest part of it is almost five feet.
Q. That is wholly on City Hall Avenue Y
A. Yes.
page 70 ~

CROSS EXAMINATION.

By Mr. Coleman:
Q. Mr. Armistead, you will notice that this curb comes
around and then it goes in an angling direction Y
A. Yes.
Q. What is the distance here, and what is that point right
there?
A. What is it?
Q. Yes.
A. A piece of the curb of Bank Street.
Q. This curb comes in this shape and extends out like that Y
A. Yes.
Q. How many feet? I want to show the amount of curve Y
A. I don't know exactly what distance you are calling for.
Q. I am calling for the distance in this little angle here T
A. The main curb scales ten and a half feet to the building line; the shortened curb scales about eight feet, so there
is about two and a half feet difference.
By Mr. Venable:
Q. About the distance, a witness here has testified that
the place that this lady was picked up was west of the light
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pole and the hydrant; how far is the hydrant from that
plate'
·
· A. The center of the hydrant .scales three feet fr~m the
nearest edge of the plate.
Q. How far is the light pole on the corner from the plater
·
A. Do you mean the street sign pole Y
page 71 ~ Q. Yes, the street · sign pole from the center of
the plate?
A. About seven feet.
Q. That street sign is out in Bank Street, isn't it¥·
A. Yes.
Q. Is the hydrant on City Hall Avenue or is it in Bankl
StreetY
A. I would say it is in ·City Hall Avenue.
Q. But the street sign pole comes out nearer to the corner
and is both in City Hall A venue and in Bank Street 7
A. Yes.
Q. The fire plug is on City Hall A venue and the plate is
still further west of that Y
·
A. The plate is decidedly on City Hall Avenue.
By Mr. Coleman:
Q. The plate is flush with the sidewalk Y
A. Yes, it is, or a part of it.
Q. It is put there for the purpose of pedestrians walking
over that part· of it if they want tot
A. It is.

D. vV. JOHNrSON,
a witness on behalf of the defendant, being duly sworn, testified as follows:
Examined by Mr. V enahle:
Q. What is your· name'
A. D. W. Johnson.
page 72 ~ Q. Were you working for the Virginia Electric
& Power Company on the 25th of last March in
the afternoon Y
A. Ye.s, sir.
Q. What was your business f I want to know what you
were doing around 5 :15 or thereabouts~
A. I make~ half trip to Larchmont on the Larchmont line.
Q. Did you pass the corner of ·City Hall Avenue and Bank
Street that afternoon, and, if so, at what time?
A. I passed there the first time at 5 :06 and the next time
at 5:19.
·
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Did you know of any accident Y
I didn't see any.
What kind of bus did you use 1
A White.
Q. Do you know who the next man using a red and white
bus was behind you Y
A. Yes, sir.
Q. Is he here 1
A. Yes, sir.
Q. Do you know anything about anybody being struck on
that corner Y
A. No, sir.
Q. How did you find out where you were at that time Y
A. I can look on the sheet and see what I am signed up.
That is my regular run.
Q.
A.
Q.
A.

page 73 ~

CROSS

EXA~iiNATION.

By Mr. Coleman:
Q. If she was struck by the baek swing of your bus, you
couldn't see it Y
.A. It is not likely unless I happened to be looking in the
mirror.

RE-DIRECT EXA1\1INATION.
By Mr. Venable:
Q. Do you know where the drain pipe is where the water
runs under a drain place on· the pa:vement Y
. A. Yes, sir.
Q. I want to ask you if you should come in close enough,
straight along by the side of the sidewalk and come up to
tha.t corner, what kind of turn would you have to make?
A. It 'vould take up most of Bank Street. You would have
to come out into most of Bank Street to get around the corner.
Q. Were you running your bus that evening anything differently from what you ordinarily do Y
A. No, not that I know of.
Q. Did you run over the curbstone?
A. Not that I know of.
Q. Could you have run over a curbstone without knowing
it7
A. I don't think so-not as high as that curbstone.

•
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page 74

~

RE-CROSS

EXA~IINATION.

By Mr. Coleman:
Q. Come here a minute, Mr. Johnson. Show the jury ho'v
you genera.lly come by that corner 1
A. I usually come out like that (illustra.ting).
Q. Suppose you came like this (illustrating) and then
swung, what would happen?
A. You would come out over the curb.
Q.. Or you would come close to the curb Y
A. Yes.
Q. Do you ever scrape a curb when you pass the corner?
A. Once in a while the rear wheels touch the curb.
Q. You can't remember that particular day whether you
were close to the curb or far away?
A. I can't say whether I was up against it or far off.
Q. If somebody would be on this corner, your bus might
swing overY
A. Do you mean like that (illustrating) ?
Q. When you get there you have to make your turn 7
A. I have never come in close like that.
Q. Don't you have to change your route according to the
traffic on the street Y
A. There is no traffic on that side.
Q. Do any automobiles ·ever go ahead of you Y
A. Certainly, and I stay ahead of them.
Q. And you never get close to the curb Y
page 75 ~ A. Never on the rightha.nd side because I know
I can't get around the corner if I do.
Q. You know there is a little projection here, and Bank
Street gets narrowerf
A. Yes.
Q. The 1a'v requires you to keep as close to the curb as
practicable?
A. Yes.
Q. Don't the law require--~Ir.

Venable: I object.

By Mr. Coleman:
Q. I ask you whether or not you are directed by your company, in the operations, to keep as close to the curb as practicable?
A. ·Close enough for saf.ety, in two or three feet .

•

l
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S. R. BAILEY,
a witness on behalf of the defendant, being duly sworn, tes-

tified as follows :
Examined bv Mr. Vena.ble:
Q. Mr. Bailey, were you with the Traction Company o-n
the :N>th of last March?
A. Yes, sir.
Q. Were you running a bus on City Hall Avenue and Bank
StreetY
A. Yes, sir.
page 7·6 ~ QL Is there a service stop anywhere near that
corner?
A. No, .sir. It is at Atlantic Street.
Q. You don't stop at that corner, and you don't have to
go to the curb to take passengers?
A. No, sir.
Q. What time did you pass there· that evening, according
to your report sheet Y
A. 5:20.
Q. ·What did you sayY
A. I was· due at Bank and Plume at 5 :20.
Q. Who was immediately ahead of you?
A. Johnson goes through just ahead of me.
Q. How many buses come along there--all kinds of buses 7
How many of these red and white buses, do you know?
A. No, sir, I don't.
Q. Now, in pas~ing that corner on that evening somewhere
around 5 :20, did you have any accident there Y
A. No, sir.
Q. Did anything unusual happen to· the busY
A. No, sir.
Q. Did you or not run up on the curbstone or hit any pole
or anything·?
A. No, sir.
Q. You knew nothing about any aooident at allY
A. No, sir.
·Q. Do you know who w.as the man behind you f
page 77 ~ Do you know the driver of. the bus driving the red
and white bus behind youf
A. No, sir.
CROSS EXAlVIINATION.
By Mr. Coleman :
Q. Did you ever run close to one of those curbstone cornersf
·
.

Supreme Court of Appeals of Virginia.·

64

A. I don't know just how close they come.
Q. I say have you ever ntn against one of these curb" corners in making a turn Y
A. Not that one there.
Q. But you ha:ve run against other curb corners of a similar character Y
A. I have scraped against them.
Q. What did you say?
A. I have scraped against corners.
Q. If you scrape against the corner with your wheel, that
would throw the bus at least six inches nearer the building
line, wouldn't it Y Isn't tha.t right, 1\f.r. Bailey 7
A. I don't know.
Q. When was the last time you ran your car over a curb
of that kind, or close to it f
Mr. Venable: I object.
1\{r. Coleman: I want to test his memory.
page 78 ~By Mr. Coleman:
Q. Why do you remember particularly about
that corner that da:y 1
A. Because you don't have to go close to it. There is no.
stop there to run close to the curb, and if you should run
close to the curb it would throw you way over into the street
car track.
·
Q. The movement of your ear is governed to a grea.t extent
by the traf:fic in the street, is it not 7
A. Yes, sir.
Q. Do you remember how many automobiles were going
and coming from Bank Street into City Hall Avenue and from
City Hall into Bank Street which you met at this curb?
·A. ·No, sir.
Q. Can you tell us what has happened to you ever day you
have been operating a. bus at the corner of Bank and City Hall
AvenueY
A. I would know if I ran over the. curb there. Outside of
that; wlien we come in or stop· at City Hall Avenue and
Granby, usually at that time of evening we have a seated load
of passengers and if you did run over a curb it would throw
some out of the seat or somebody would m-ake a remark about
it.
page 79 ~

T. S. ROSS,
-a witness on behalf of the defendant, being duly

sworn, testified as follows :
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Examined by Mr. Venable:
Q. Mr. Ross, after this matter was reported, were you
called on and asked whether or not you knew anything about
this accident on the 25th of March down here¥
A. Yes, sir.
Q. 1\tir. Brockmyer came to see you?
A. Yes, sir.
Q. Did you know anything about any accident here?
A. No, sir.
Q. What time did you pass there?
A. 5:22.
Q. In coming by that place could you say whether or not
your can ran over the curbstone or ran up on the sidealk?
A. No, sir.
Q. VVhat is the diffe.rence between the sweep of the turn
there and the turn made at some o.f the other narrow streets?
A. We can't make that turn there without pulling the front
of the bus all the way ·around-without running out into the
middle of the street, into Bank Street.
Q.. If you come in close, you interfere with northbound
traffic on Bank Street?
A. Yes, sir.
Q. And in going out further from it you do not interfere
with it?
page 80 ~ A. No, sir.
Q. Have you plenty of room to do that T
A. Yes, sir.
Q. The first you knew anybody had an accident around
5:20 was when you were asked· if you knew anything about it?
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Coleman:
Q. You say you were there at 5:20¥
A. Yes, sir.
Q. How many buses go by the·re every ten minutes1
A. I think about a tvro or three-minute schedule in there.
Q. Do you mean· to tell the jury you always go by there at
the same distance from the curbing¥
A. I couldn't say the same distance every trip, but I know
I pull out far enough.
Q. About what is the length of those buses-how long are
they?
A. I drive a Twin Coach, and I couldn't tell you how long.
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Q. You have some idea as to the length of the bus, haven't
you?
A. I know that they are about the longest buses that they
have.
Q. Would you say that they are about as long· as from where
you are sitting to the wallY
page 81 ~ A. Yes, sir.
Q. Around thirty or thirty-five feetf
A. Yes, sir, something like that.
Bv Mr. Venable:
·Q. Who was the man behind you driving a red and white
carY

A. King.
J.D. KING,
a witness on behalf of the defendant, being duly sworn, tes-

tified as follows :
Examined by Mr. Venable:
Q. Yon are a bus driver, are you not?
A. Yes, sir.
Q. Were you operating a. bus on the 25th of last ~{arch in
the afternoon?
A. Yes, sir.
Q. You are the gentleman Mr. Brockmyer came to see to
find if he kne'v anything about an accident at Bank S.treet
and City Hall A venue Y
A. Yes, sir.
Q. Did you know anything about the accident?
A. No, sir.
Q. What time were you at that corner Y
A. What corner?
Q. .City Hall A venue and Bank StreetY
A. 5:25.
page 82 ~ Q. You were following who?
A. I was following an Edgewater bus.
Q. In coming up to that corner and making the turn, was
there anything unusual in your movement at allY
A. I never have seen anything unusual there.
Q. Did you know anything about anybody claiming to have
riUn into the back end of your bus until Mr. Brockmyer came
to you?
A. No, sir.
Q. In making that turn, is that a stopping place, or do you
come in close to let off passengers?
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A. It has never been a. stopping place since I have been
with the company.
Q. You know nothing about any accident there?
A. No, sir.
CROSS EXAl\tiiNATION..

By Mr. Coleman:
Q. If you are on the front seat and your bus would swing
to the sidewalk or curb, you would not know what had happened behind you, would you 7
A. No, sir.
page 83

~

II.lVL BROCKMYER,
a witness on behalf of the defendant, being duly
sworn, testified as follows:

Examined by ~{r. Venable-:
Q. When this ~omplaint was made, was it turned over to
you for investigation f
A. Yes, sir.
Q. Have you been able, in examining all the men of the
company who could possibly be thereYr. Coleman: This is hearsay.
The Court: It is whether he found a.ny.
A. I checked over the schedules with the dispatcher and
got the names of the men who were on that run tha.t day who
passed that corner from 5 :10 to 5 :35, and none of them knew
anything about this occurrence at all. I talked to every one
in person.
Mr. Coleman: It don't malte· any difference what they said
to him.
The Court: It is whether he found out anything about it.
Mr. Venable: · He couldn't find anybody who knew anything about it.
By Mr. Venable-:
·Q. Did you go to see this ladyf
A. Yes, sir.
Q. How many times f
A. I went at least twice. I saw her onoo.
page 84 ~ Q. Why didn't you see her the first timeT
A. The first time I called a.t her home I could
get no one to the door.
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Q.- What day did you see her?
A. I saw her, my recollection is, April.17. Exactly one
week prior to that time was the day I made my first call.
Q. Where was she then Y
A.. At that time, wehn I knocked a.t the door, she answered
the door, and I went inside of the house. It was some little
time before she answered the door. She told me at tha.t time
·she had been out.in the yard was why she didn't answer the
door bell.
CR08S EXA1YIINATION..

By Mr. Coleman:
Q. She told you what?
.A. That she had been out in the yard with the flowers.
Q. You went to get a statement 7
A. Yes, sir.
Q. And she gave yon a statement Y
A. Yes, to the best of her ability.
Q. She did not attempt to conceal anything from you?
A. Not that I know of. She was the first and only one I
had talked to up to that time except her husband.
Q. You are not testifying to anything about any statement
that she •made different that day from what she made toda.y!
A. I did not hear all her testimony. I couldn't tell yon.
page 85 ~

Mr. Venable: We rest. I would like at this
time for the jury to go down to look at the place.
I want them to see where the :poles are on the corner and
where the :fire hydrant is.
·
The Court: Let the sheriff go with ~hem.
·Note: The jury retired with the sheriff to go to the scene
of the accident.
Mr. Venable: If Your Honor please, the plaintiff's testimony in this case presents a perfect impossibility~ The plaintiff herself does not know exactly where the aooidel)t was.
She puts a witness on the stand who testifies exactly where
he was, where the bundles were and where she was lying,
which point is not on the corner but it is west of a light pole,
right on the curb, west of the hydrant and over a water place
which is. ten feet on ·City Hall Avenue, where there could by
no possibility of any swing-over of the bus or in striking
the ctirb or anything ·of that kind. If you will look at this
map and this picture, she puts it in front of this place where
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the water goes under the street, which is ten feet back from
this corner on a perfectly straight street, between the 'vat~r
plug here and the telegraph pole there, both rig·ht on the
curb, and just here in front of that manhole. . Her idea is
that she was standing up on the street and the bus,
page 86 ~ in making the curve, hit her. Any movement of
that bus coming this way couldn't possibly have
swung over here. There is no way in the world for it to
have gotten to that place ·e;xcept for he.r to step off and come
in contact with it. It would have taken the rear end away
from here rather than taking it to her.
The Court: I think there is enough to carry it to the jury.
~Ir. Venable: I except to your overruling the motion.
page 87 ~ which, together with original exhibits Numbers 1
,A) 6, both inclusive, duly and properly certified by
the Court, 'vas all of the evidence introduced at the trial of
said case.
Thereupon the Court gTanted the following instructions
to the jury:
PL.AlNTIFF'S "INSTRUCTION "A".
The Court instructs the jury that the plaintiff is not required to prove her case beyond a reasonable doubt, but all
that he is required to do is to prove his case by a preponder:
ance of the evidence, and this does not necessarily mean that
she must prove it by the. greater number of witnesses. In
ascertaining upon which side is the preponderance of the
evidence, the jury should consider not only the number of
witnesses, but also their credibility and the reasonableness
of their testimony when taken in connection with all the facts
and circumstances of the case.''
• );

I

:?LAINTIFF'S "lN.STRUCTION "B".

t~u %-.:~-~--L-t>-.1-~//.L

~

.

The Court instructs the jury that if they believe from the
evidence that the plaintiff was standing· on the sidewalk at
the corner of Bank Street and City Hall Avenue, then she
had the right to assume that the driver of the bus using the
part of the street for vehicular travel would exercise ordinary
care to avoid contact ·with the plaintiff and other persons
on the side.walk standing within the curbing, and if you further believe from the evidence that the plaintiff wa.s standing
on said sidewalk at said corner, and the defendant did not

r
I
I
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exercise ordinary care to avoid the plaintiff, the defendant
was guilty of negligence.''

PLAINTIFF'S "INSTRUCTION "0".
The ·Court instructs the jury that if they find for the plaintiff they will assess her damages at such sum as they believe
from the evidence will compensate her for the bodily pain
and mental anguish, if any, whi<!h she has suffered, together
with such sum as will compensate her for any injury which
they may believe from the evidence she has sustained by
reason of the injury in question, and for the pain and suffering, if any, which they may believe from the evidence she
'viii suffer in the future by reason of said injury."
and defendant's instructions 2, 3, 5, 6 and 7
page 88 ~ DEFENDANT'S "INSTR.UCTION NO. 2".
''The Court instructs the jury that if they believe from
the evidence that the plaintiff was guilty of negligence in
this case, and such neg·ligence either caused or proximately
contributed to the injury complained of, your verdict should
be for the defendant."

DE:FENDANT'S "INSTRUCTION NO. 3".

inst:!t~~t~~- j~;;l ;~;;ff.

. ''The Court
you believe .from the
evidence that the plaintiff and defendant were both negligent, and that the negligence of both concurred to cause the
injury complained of, then you must find for the defendant,
even though you believe the negligence of the defendant was
greater than that of the plaintiff since negligence cannot be
apportioned.''

DEFEN·DANT'S "INSTRVCTIO~NO. 5''.
.1--o J.)_./1_-l/ ~"(\./ 1----~
''The Court instructs the jury that the obligation on the
part of the plaintiff to protect her own safety was just as
great as the duty of the operator to protect her. Plaintiff
was required by the law to exercise ordinary care in the use
of her senses and faculties to observe. the dangers which she
was encountering and to exercise like care to avoid injury
from such dangers, and if the plaintiff failed to exercise such
care and her failure either caused or contributed directly to
the accident, then you must find for the defendant.''
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DEFEND~I~S~~:l--~~t-t~~~-6".
''The Court instructs the jury that the basis of this

action
is neg·Iig·ence, ,and you cannot infer that the defendant was
negligent from the mere fact that the accident occurred. On
the contrary, the presumption is that the defendant was free
from negligence and that the bus was operated with due care,
until the contrary is proven by the plaintiff. The plaintiff
cannot recover unless and until she has satisfied the jury by
the preponderance of all the evidence that the defendant was
negligent as charged in the declaration, and that such negligence was the proximate cause of the aooident. This burden is upon the plaintiff to prove her case by affirmative
evidence and rests upon her throughout the whole case, and
applies at every stage thereof.
If, after hearing all the evidence, you are doubtful as to
'vhether or not the defendant was negligent, and it is equally
probable that the defendant was not negligent as that it was,
then you must find for the defendant.''
page 89·

~

DEF:EN:qANT'S. "lNSTRUCTION NO. 7".
,I_).) tt..V ,;:;~_ ;__,~ 1

The Court instructs the jury that if they believe from the
evidence that the plaintiff in this case was not struck by the
bus but instead herself 'valked into the bus, they should find
for the defendant.''
which were all of the instructions granted by the Court to
the jury.
And the jury having heard the evidence introduced in the
case and the instructions granted by the Court and argument of counsel, retired to their room and after some time
returned into Court and rendered their verdict in the words
and figures following, to-wit:
"We, the jury, find for the plaintiff and assess her damages at seven hundred fifty dollars ($750.00).
GEO. K.

~1:cMURRAN.

Foreman.''

And thereupon, in apt time, the defendant, by counsel,
moved the Court to set aside the verdict and grant it a new
trial and to enter up final judgment for the defendant upon
the ground that the verdict was contrary to the law and evidence and without evidence to support it, and that the Court

I
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erred in granting certain instructions requested by the plaintiff and in refusing certain instructions requested by the defedant.
But the Court overrnled the motion of the defendant, refused to set aside the verdict and grant it a new trial and
refused to enter final judgment for the defendant and did
enter judgment on the verdict in favor of the
page 90 ~ plaintiff, to each of which actions and rulings of
the Court the defendant, by counsel, duly e~cepted
for the reasons set forth above, a.nd presented this its Bill
of Exception No. 1, and prayed that the same be signed,
sealed, enrolled and made a part of the Record, which is
accordingly done this 29 day of March, 1932, and within sixty
days from the entry of final judgment, and after it had been
made to appear in writing that the plaintiff had been given
reasonable and timely notice of the time and place of presentation hereof.
Given under my hand and Seal this 22 day of March, 1932.
ALLAN R. HANCJ{EL, (Seal)'
Judge of the Circuit Court of the
City of Norfolk.

BILT.J OF EXCEPTIONS NO. 2.
BE IT REMEMBERED, That upon the trial of this case
and after the jury had been sworn to try the issue joined,
·and after all the evidence had been introduced (which evidence is set out in Bill ·of Exception No. 1, 'vhich is hereby
;referred to and made a part hereof) and before any instructions were asked for or g·ranted by eithe·r the plaintiff or the
defendant, and before the case was given to the jury, the defendant, by its coul}.sel, made a motion to stril{e out the evidence of the plaintiff on the ground that the plaintiff's testimony in this case presents a perfect impossibility-

'' • • * The plaintiff herself does not know exactly where
the accident was. She puts a witness on the stand
page 91 ~ who testifies exactly where he was, where the
bundles were and where she was lying, which point
is not on the corner but it is west of a light pole, right on
the curb, west of the hydrant and over a water place which is
t~n feet on City Hall Avenue, where there could be no possipility of any swing-over of the bus or in striking the curb

~.I
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or anything of that kind. If you will look at this n1ap and
this picture, she puts it in front of this place where the water
goes under the street which is ten feet back from this corner
on a perfectly straight street, between the water plug here
and the telgraph pole there, both right on th curb, and just
here in front of that manhole. Her idea is tha.t she was standing up on the street and the bus, in making the curve, hit
her. Any movement of that bus coming this way couldn't
possibly have swung over here. There is no way in the
world for it to have gotten to that place except for her to
step off and come in contact with it.. It would have taken
the rear end away from her rather tha.n taking it to her.''
(Tr., pp. 77 & 78.)
And the defendant tendered this its Bill of Exception No.
2 and prayed that the same be signed, sealed, enrolled and
made a part of the Record, which is accordingly done this
22 day of March, 1932, and within sixty days from the entry
of final judgment, and after it had been made. to appear in
writing that reasonable and timely written notice of the time
and place of presentation hereof had been given to Lue Alena
~Iercer, plaintiff in this case.
Given under my hand and Seal this 22 day of J\IIarch, 1932.
ALLAN R. HAl~CKEL, (Seal)
,Judge of the Circuit Court of the
City of Norfolk.
page 92 ~

BILL OF EXCEPTION NO. 3.

BE IT RE~iEMBERED, That upon the trial of this case,
a.nd after the jury had been sworn to try the issue joined, and
all of the evidence had been introduced, which evidence is set
out in Bill of Exception No. 1 (which is hereby referred to
and made a part hereof), the plaintiff, Lue Alena Mercer,
by her attorney, moved the Court to grant to the jury the
following instructions:
"PLAINTIFF'.S INSTRUCTION "A".
''The Court instructs the jury that the plaintiff is not
required to prove her ca.se beyond a reasonable doubt, but
all that he is required to do is to prove his case by a. preponderance of the. evidence, and this does not necessarily mean
that she must prov:e it by the greater number of witnesses.
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In ascertaining upon which side is the p·reponderance of the
evidence, the jury should consider not only the number of
witnesses, but also their credibility and the reasonableness
' of their testimony when taken in connection with all the facts
and circumstances of the case.''
''PLAINTIFF'S INSTRUCTION ''B''.
''The Court instructs the jury that if they believe from
the evidence that the plaintiff was standing on the sidewalk
at the corner of Bank Street and City Hall Avenue, then she
had the right to assume that the driver of the bus using the
part of the street for vehicular travel would exercise ordinary care to avoid. contact with the plaintiff and other persons on the ·sidewalk standing within the curbing, and if
you further believe from the evidence that the plaintiff was
·standing on said sidewalk at said corner and the defendant
did not exercise ordinary care to avoid the plaintiff, the defendant was guilty of negligence.''
''PLAINTIFF'S INSTRUCTION ''C''.
''The Court instructs the jury that if they :find for the
plaintiff they will assess her damages at such sum
page 93 ~ as they believe from the evidence 'vill compensate
her for the bodily pain and mental anguish, if any,
which she has suffered, together with such sum as will compensate her for .any injury which they may believe from the
evidence she bas sustained by reason of the injury in question, and for the pain and suffering, if any, 'vhich they may
believe from the evidence she will suffer in the future by
reason of said injury."
to the granting of each and every one of said instructions
the defendant, Virginia Electric and Power Company, by
counsel, objected, but the Court overruled the objection of
the defendant and granted said instructions, t9 which action
and ruling of the Court in granting each and every one of
the said instructions the defendant excepted for the following
. reasons:
As to .all of the above instructions under the evidence presented the plaintiff was entitled to no instructions as the
evidence showed it was a physical impossibility for the accident to have happened as the plaintiff alleged.
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As to Instruction "B" for the plaintiff, this assumes that
the plaintiff was standing on the sidewalk at the corner of
Bank Street and City Hall Avenue when all of the evidence
for the plaintiff plainly shows that she was standing at least
10 feet from the corner of the intersection behind or on the
catch basin shown on the plat marked "Exhibit 6" between .. _·
the hydrant and pole on said plat.
And the defendant tendered this its Bill of Excep,tion No ..
3, and prayed that the same be signed, sealed, enpage 94 ~ rolled and made a part of the Record, which is
a-ccordingly done this 22 day of March, 1932, within sixty days from the entry of final judgment herein, and
after it had been made to appear in writing that reasonable
and timely written notice of the time and place of presentation of the same had been given to the plaintiff in this case,
Lue Alena Mercer.
Given under my hand and Seal this 22 day of March, 1932.
ALL-AN R. HANCKEL, (Seal)
Judge of the Circuit Court of the
City of Norfolk.
BILL OF EXCEPTION NO. 4.
BE IT RE~[EM:BERED, that upon the trial of this case
and after the jury had been sworn to try the issue joined,
and all of the evidence had been introduced (which evidence
is set forth in Bill of Exception No. 1, which is hereby referred to and made a part hereof), the defendant, by oounsel,
moved the Court to grant the following· instructions to the
jury:

"DE·FENDANT'S INSTRUCTION "I-A".
''The Court instructs the jury that if they believe from
the evidence that the plaintiff was standing so close to the
curb that she was struck by the side of the bus and was thus
thrown and injured, you should :find for the defendant."
But the Court refused to grant said instruetion, and to
said ruling of the Court the defendant, by counsel, duly excepted for the following reasons:
page 95 }

Instruction No. I-A correctly states the la;w in
this case because ·the plaintiff herself admitted
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that she saw the front of the bus as it went into ·Bank Stre.et.
If the plaintiff saw the front of the bus turn into Bank Street
and was in such close proximity to it that the rear of the
bus struck her, then she was guilty of contributory negligence in standing so close as to be struck by the ove-rhang of.
the bus:

'' "" "" * and I saw the front of the bus make the turn into
the street.''
\

.

And the defendant tendered this its Bill of Exception No.
4 and prayed that the same be signed, sealed, enrolled and
made a part of the Record, wl1ieh is. accordingly done this
22 day of 1\{arch, 1932, within sixty days from the entry of
:final judgment herein, and after it had been made to appear
in writing tha.t reasonable and timely written notice of the
time and place of presentation of the same had been given to
Lue Alena :M;ercer, the plaintiff. in this case.

'

. under my hand and Seal_ th1s
. 22 day of 1\tiarch,--1932.
G1ven
ALLAN R. HANCKEL,
(Seal)
Judge of the Circuit Court of the
City of Norfolk.
page 96 ~ Virginia:

In the Circuit Court of the City of Norfolk.

Lne Alena Mercer, Plaintiff,
vs.
Virginia Electric and Power ·Company, Defendant.
(For exhibits see manuscript.)
EX. N0.1.

· The Court doth certify that the attached photogTa.ph was
admitted in evidence. as ''Exhibit No. 1 in the above entitled
case .
. G-iven under my hand and Seal this 22 day of March, 1932•
.ALLAN R. HANCKEL,
(Seal)
Judge of the Circuit Court of the
~ity of Norfolk.
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page 97 ~ Virginia.:
In the Circuit Court of the· City of Norfolk.
Lue Alena Mercer, Plaintiff,
vs.
Virginia Electric and Po,ver ·Company, Defendant.

EX. NO.2.
The Court doth certify that the attached photograph was
admitted in evidence as Exhibit No. 2'' in the above entitled
case.
Given under my hand and Seal this 22 day of March, 1932.
ALLAN R. HANCKEL,
(Seal)
Judge of the Circuit Court of the
City of Norfolk.
page 98 :} IVii·ginia :
· In the Circuit Court of the City of Norfolk.
Lue Alena Mercer, Plaintiff,
vs.
Virginia Electric and Power !Company, Defendant.

EX. NO.3.
The Court doth certify that the· attached photograph was
admitted in evidence as an exhibit entitled ''Exhibit No. 3
in the above entitled case.
Given under my hand and Seal this 22 day of

~{arch,

1932.

ALLAN R. HANCJ{EL,
(Seal)
Judge of the Circuit Court of the
City of Norfolk.
page 99 ~ Virginia:
In the Circuit Court of the City of Norfolk.
Lue Alena Mercer, Plaintiff,
. vs.
Virginia Electdc and Power Company, Defendant.
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Supreme Court of Appeals of Virginia.
EX. NO.4.

· The Court doth certify tha.t the attached photograph was
admitted in evidence as ''Exhibit No.4'' in the above entitled
case.
Given under my hand and Seal this 22 day of March, 1932. ·
ALLAN R. HANCKEL,
(Seal).
Judge of the Circuit Court of the
City of Norfolk.
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~

Virginia:

In the Circuit Court of the City of Norfolk.
Lue Alena Mercer, Plaintiff,
vs.
Virginia Electric and Power Company, Defendant.
EX. NO.5.
The Court doth certify that the attached photograph was
admitted in evidence as ''Exhibit No. 5 '' in the above entitled
case.
Given under my hand and Seal this 22 day of March, 1932.
ALLAN R. ·liANCKEL,
(Seal}
Judge of the Circuit Court of the
City of Norfolk.
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The following is Notice of application for Bills
of Exceptions :

Virginia:
In the Circuit Court of the City of Norfolk.
Lue Alena Mercer, Plaintiff,
vs.
Virginia Electric and Power .Company, Defendant.

Va. Elec. & Power Co. v. Lue Alena Mercer.

79

NOTICE.

To : Lue Alena

~1:ercer:

Dear Madam:
This is to notify you that on the 22 day of March, 1932,
at ten o'clock, A. M., at the ·Courthouse of the Circuit Court
of the City of Norfolk, the Bills of Exceptions, copies of
which are attached he·reto, will be presented to the Judge of
said Court, with the request that the same be filed as a
part of the Record in the above entitled -ease.
Norfolk, Virginia, Ma.rch 22, 1932.
VIRGINIA EL·ECTRIC. .AND POWER COMPANY.

VENABL·E,

~fiLLER,

PILCHER & PARSONS,
By Counsel.

VENABLE, MILLER, PILOHER & PARSONS,
Counsel.

Service accepted this

da.y of March, 1932.
COLEMAN & BUNTIN,
Attorney for Lue Alena Mercer.
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The following is the N otiee of Appeal filed
herein:

Virginia:
In the Circuit Court of the City of Norfolk.
Lue Alena Mercer, Plaintiff,
V·S.

Virginia Electric and Power Company, Defendant.
NOTliCE.

To: Lue Alena Mercer:
This is to notify you that on the 22 day of March, 1932, at
ten o'clock A. M., the Clerk of the Circuit Court of the City
Qf Norfolk will be requested to make up and deliver, pre-
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Supreme- Court of Appeals of Virginia.

paratory to an application to the Supreme Court of Appeals
of Virginia for a. writ of error and supersedeas, the record
in the above entitled case.
Norfolk, Virginia, March 22, 1932.
VIRGINIA ELECTRIC AND POWER COMPANY
VENABL·E~

MILLER, PILCHER & PARSONS,
By CounseL

Service accepted this 22 day of March, 1932.
COLEMAN & BUNTIN,
Counsel for Lue Alena Mercer.
page 103 ~ Virginia:
In the Clerk's Office of the Circuit Court of the City of
Norfolk, on the 22nd day of March, in the year 1932.

I, Cecil M. Robertson, Clerk of the aforesaid Court, hereby certify that the foregoing transcript includes the papers
ffied, and the proceedings had thereon in the law case of Lue
Alena Mercer, Plaintiff, vs. Virginia Electric & Power Company, defendant, lately pending in our said court.
I further certify that the same was not made up and completed and delivered, until the plaintiff had received due notice thereof and .of the intention of the said Defendant· to appeal to the Supreme ·Court of Appals of Virginia for a writ
of error and supersedeas to the judgment therein.
Teste:
CECIL M. ROBERTSON, Clerk.
By MARGUERITE R. GRONER, D. C.
· Fee for Transcript, $24.20.
A Copy-Teste :

H. STEvVART JONES, C. C.

.
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