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IN THE

Supreme Court of Appeals of Virginia
AT STJ\\]NTON
ELIZABETH I<. HENKEL, Executrix of Dr. H. S.
Henkel, Deceased, and in her own right ............. A ppella11t

v.

Petition for Appeal

GUY R. FISHER .................................... Appellee

To the Honorable, the Judges of the Supreme Court of Appeals of
Virginia:
Elizabeth I<. Henkel, Executrix of Homer S. Henkel, deceased,
and in her own right, respectfully represents :
That she is aggrieved by decrees entered February 21, 1933, and
February 27, 1933, of the Corporation Court of the City of Staunton,
in a chancery cause therein lately depending wherein she was complainant and Guy R. Fisher was respondent.
Transcript of the record in so far as it relates to the assigmnents
of error is herewith filed.
ASSIGNMENT OF ERRORS
Petitioner assigns as error:
( 1) That the Court decided and decreed that the partnership of
Fisher and Henkel, composed of respondent, Dr. Guy R. Fisher, and
complainant's testator, Dr. Homer S. Henkel, had been dissolved on
January 1, 1929, and not at Dr. Henkel's death, February 12, 1929,
and that Dr. Fisher was entitled to the proceeds of the business done
during this period;
(2) That the Court decided and decreed that respondent, Dr.
Guy R. Fisher, was entitled to be credited in settlement of the partnership accounts with $2,220.10 representing money derived from busi-
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ness done during the period January 1, 1929, to February 12, 1929, of
which sum, $1,422.60 had been paid over by him to Thomas R. Nelson,
the Attorney to collect accounts owing to firm and $797.50 had been
collected by Thomas R. Nelson, Attorney, with the consent and approval of said Guy R. Fisher, said sum of $2,220.10 having been received by Thomas R. Nelson for purpose of division and so divided
betweeen complaina·nt and respondent.
While this cause involved numerous other issues in the Corporation Court, rulings in respect to the other issues, in so far as unfavorable to complainant appellee, are not assigned as error for the evidence
bearing upon them is too voluminous to be presented. The transcript
of the record which is herewith presented, relates solely to the issues
involved in these assignments of error, i. e., the allowance to Dr.
Fisher of $2,220.10, being proceeds fr01n business done during the
period January 1, 1929, to February 12, 1929, received and disbursed
by Mr. Thomas R. Nelson, the attorney employed to collect and divide
the debts owing to the partnership of Fisher and Henkel.
STATEMENT OF FACTS
· The facts which give rise to the questions involved in these assignments of error are briefly as follows:
Doctors Guy R. Fisher and Homer S. Henkel had been since
January 16, 1922, partners as Fisher and Henkel, specialists in the
treatment of the eye, ear, nose, and throat, with offices in the Hogshead Building in Staunton, Virginia. This partnership was very sue. cessful, and these specialists appear to have enjoyed a very large practice. On November 28, 1928 (T. R. p. 65), Dr. Henkel was taken ill
and died February 12, 1929 (T. R. p. 64). His death was due to heart
disease, which had incapacitated him for a short period in 1924 (T. R.
p. 109) and for almost two years, from August, 1925, to June, 1927
(T. R. 64, 109). He was very active and vigorous until November,
1928, as he was taken ill upon returning from hunting all day.
Dr. Fisher contends that during the course of this illness, it was
mutually agreed that the partnership should be dissolved on January 1,
1929 (Answer, T. R. p. 10, 14 ). The Court sustained this contention.
The evidence bearing upon this issue will be discussed and elaborated
in the argument of this assignment of error.
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In the latter part of April, or the first part of May, 1929, Mr.
Thomas R. Nelson, an attorney practicing in Staunton, was employed
by Mrs. Elizabeth K. Henkel, who had been appointed and qualified as
Executrix of Dr. Henkel and by Dr. Fisher to collect the outstanding
accounts, pay the outstanding debts, and. divide the balance between the
executrix and Dr. Fisher (T. R. 117). In the course of collection
of partnership assets, Mr. Nelson collected from Dr. Fisher some
$1,422.60, representing money taken in by Dr. Fisher from the practice during the period January 1, 1929, to February 12, 1929 (T. R.
58, 119), and Mr. Nelson collected from patients treated during this
period some $797.50 (T. R. 52, 119). The circumstances under which
Dr. Fisher accounted to Mr. Nelson for moneys collected and business
done during this period, will be presented in the discussion of the right
of Dr. Fisher to recover back this money.
The parties fell apart in respect to other matters affecting the settlement of the partnership, and in February, 1930, Mrs. Henkel as
executrix and in her own right, instituted this suit to settle the partnership accounts.
The bill alleges the existence of the partnership and its continuance until Dr. Henkel's death, February 12, 1929, that complainant
had been employed as bookkeeper and much of her salary was in
arrear; that the office equipment remained in the charge of Dr. Fisher
and no agreement had been made for disposition of it, that Dr. Fisher
had made collections for which he had not accounted. The prayer of
the bill is that Dr. Fisher be required to produce all books and records
of the partnership, that the partnership accounts be settled, that Dr.
Fisher be required to account to her for such moneys as may be due to
her in her own right and as executrix (T. R. 3-7).
In his answer, Dr. Fisher admits the existence of the partnership
but claims it was dissolved by agreement on January 1, 1929; he
denies that the partnership owed Mrs. Henkel anything on account of
salary as bookkeeper; he admits that he has used the office equipment
and no disposition of that portion belonging to the firm had been
agreed upon; he admits the employment of Mr. Nelson and that Mr.
Nelson had collected some $11,626.78; he alleges that Dr. Henkel had
been ill much of the time and had not been able to do full work for a
great part of the time; he admits that he had collected money belonging
to the partnership before and after the partnership had terminated and
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being a busy n~an had in many cases failed to keep record; he denies
liability to the extent claimed in the bill; he reiterates his relation to
Dr. Henkel and that he had carried on the practice while Dr. Henkel
was ill; he claitns that Mr. Nelson had taken the view that the partnership had not been terminated until Dr. Henkel's death and so had
collected money from the practice until February 12, 1929, which
respondent claims to be entitled to. There are allegations showing
bitterness of respondent toward complainant, but they appear to involve no matters relating to these assignments of error and we pass
them over as not n1aterial ( T. R. 10-15) .
The cause was by decree of September 9, 1930, referred to H. H.
Kerr, Esq., lVIaster, to take the following accounts ( 1) of partnership
accounts, ( 2) of the remaining assets, ( 3) of the unpaid indebtedness.
The Commissioner concluded his report December 13, 1932. The evidence taken before him was, as he remarks, voluminous, although the
only witnesses introduced were complainant and respondent. The
greater part of this evidence relating to issues not involving these
assignments of error has not been included in the transcript conforming to Section 6340 of the Code.
The Master's Report (T. R. pp. 20-49) states the accounts between the parties. See Transcript p. 44. In this account he treats the
income from the practice during the period January 1, 1929, to February 12, 1929, as belonging to Dr. Fisher and allows him to recover
it by deducting $2,220.10 from the aggregate, $14,983.92, reported by
Mr. Nelson, leaving the balance of partnership money, $12,763.82.
And he allows $2,220.10 to Dr. Fisher. Thus he finds 1\1rs. Henkel
indebted to Dr. Fisher in the sum of $775.11.
By decree of February 21, 1933, the Court overruled exceptions
to the report, except in respect to the use of the office equipment for
which he charges Dr. Fisher $100.00, thus reducing the judgment to
$675.11. Further exceptions were filed and a motion to recommit was
made. These exceptions and motion were overruled by decree of February 28, 1933.
Such, very briefly, are the facts and pleadings and rulings under
which arise the questions involved in these assignments of error. They
present solely the question whether Dr. Fisher is entitled to recover
$2,220.10, representing proceeds from business done during the period
January 1, 1929, to February 12, 1929. Strangely enough, this matter
was not in issue when the suit was instituted.
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Dr. Fisher has accounted with Mr. Nelson for this money as
partnership money and Mr. Nelson has collected it and disbursed it as
partnership money. Dr. Fisher's right to recover it, therefore, involves
the questions,
( 1) Whether there is proper proof of dissolution of the partnership on January 1, 1929,
(2) And whether the circumstances of accounting and payment
debar recovery back of money so paid and accounted for.
Of these in their order.
ARGUMENT
( 1) Proof of Dissolution of Partnership on January 1, 1929.
Dr. Fisher contends that the partnership was dissolved "by agreement of the parties" on January 1, 1929. Answer (T. R. p. 10). Dr.
Fisher testified (T. R., 107, 108) :
Q26 The partnership began on the 16th of January,
1922 : When did that terminate?
A On December 31, 1928.
Q27 How did it terminate?
A By mutual consent and mutual agreement between
Dr. Henkel and myself.
On cross examination he elaborates upon this subject. Thus he says
('I'. R. p. 128) :

Ql What was the date in November, when yott stated
you had the conversation with Dr. Henkel with reference to
the termination of the partnership?
A It was in December.
Q2 Can you fix the date in December?
A No, sir, I cannot fix a certain date.
Q3 \iVhere did it take place?
A Up in the room of Dr. Henkel at Mrs. Brockenbrough' s house.
Q4 Was any one else there?
A I do not think so; I was standing close by the bed;
he was pretty sick, and the first time, when I went in to see
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him, he sort of filled up with tears and he said : "I am all
through; I am sick this time and I will never be any better;
no ·use to ever count on me any more; our business is
through and the business is yours from now on." I said:
"You have been sick a number of times before and we will
let things go on until the first of the year and see whether or
not you will win out."
QS Neither Mrs. Henkel, nor anyone else was there?
A Not as well as I remember, and this was reiterated
on several occasions ; each time I would go he would reiterate the statement.
Q6 Was this at night?
A I would go out after office hours.
Q7 The first conversation, was it at night?
A It was after office hours; I would go after office
hours, leave the office and ride out there?
Q8 Was Mrs. Henkel advised of the dissolution
agreement?
A I do not know that she was; she never had anything
to do with our other agreements and when he talked business over with me, he always talked it over with me in the
office, and many times when he was sick at home, fron1
1925 to 1927, he would discuss business matters with me
alone in his room, and when she would come in, he would
stop discussing them.
Q9 From the time you had this conversation with
reference to the dissolution was he ever out of bed after
that?
A I do not think he was.
QlO How long after that before he was taken to the
University of Virginia Hospital?
A The last time I talked to him about this out here
was some time immediately before, because it is impressed
upon my mind while I was there some people came there and
sang Christmas carols, and he reiterated that statement:
·He said: "Guy, the business is yours from now <;>n; I am
through; from the first of the year, take the business, l will
never be well again.
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This is the only evidence of dissolution on January 1, 1929.
It will be observed that this conversation is far from a contract. At
most it signifies a possible contemplation of the parties, a prospective
negotiation. A serious discussion of dissolution involved far more
than the mere expression, "the business is yours." What of the open
accounts, the debts to bank and others, the office equipment, the firm
name, notice to the public and all else that does with amicable dissolution? Was Dr. Fisher to pay the debts of the firm, which it appears
were quite considerable, over $4,000.00? Was he to take the office
equipment without payment, and if he was to pay, at what price? How
were the open accounts to be collected, by Dr. Fisher or by Dr.
Henkel, or by another, and was compensation to be allowed? These are
matters which go to dissolution and they seem never to have been
thought of.
Not only was the con,;ersation inconclusive in respect to the
manner of dissolution, but it was inconclusive even in its very terms.
Dr. Fisher did not accept the business. "\Ve will let things go on until
the first of the year and see whether or not you will win out." What
was to happen on the first of the year? Was Dr. Fisher to take the
business then? Dr. Henkel was still alive and lived for six weeks after.
Was it any less sure that he would win out then than it had been tht~
week before when the people were singing Christmas carols? Did he
take the business on January 1st on a sort of condition subsequent that
if Dr. Henkel lived they would go on and if he die he would keep it?
Such an arrangement was never thought of and yet it is the most consistent interpretation of the conversation. No, obviously and very
properly, Dr. Fisher postponed the discussion of dissolution. Either
Dr. Henkel would recover somewhat or would die and Dr. Fisher
wished to await a more suitable time. But in doing so he inheritently
postponed dissolution. The conversation never was concluded. Dis·
solution never took place.
But whatever interpretation tnay be placed upon this conversation,
it cannot of itself sustain the finding. No other wiiness testified about
it. Dr. Fisher is both an adverse and an interested party and in the .
terms of the statute, section 6209, "no judgment or decree shall be
rendered in favor of an adverse or interested party founded on his
uncorroborated testimony," the other party being dead. So corroboration must be sought to sustain this finding.
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Furthermore, that corroboration must be by another witness. It
cannot be found in what Dr. Fisher testifies he did. Thus in Varner
v. White, 149 Va. 177, 185, it is said:
"Such corroborating evidence, however, must not have
emanated from the mouth of the witness sought to be corroborated, nor be dependent wholly upon his credibility. It
must be other evidence which adds to, strengthens, confirms
and corroborates his testimony."
But not only must corroborative testimony be independent of that
of the witness sought to be corroborated, but it must relate to the issue
to which the evidence sought to be corroborated is material. In other
words, corroboration of immaterial testimony is not corroboration
within the purview and requirements of this statute. Thus, in Davis ·v.
Silve'y, 148 Va. 132, 138, as in Burton's E.,-rccutor v. il!fanson, 142 Va.
500, the Court approves the discussion in Gildersleeve v. Atllinson, 6
N. M., 250, 27 Pac. 477, thus:
"Corroborative evidence is such evidence as tends in
some degree, of its own strength and independently, to support some essential allegation or issue raised by the pleadings testified to by the witness whose evidence is sought to
be corroborated, which allegation or issue, if unsupported,
would be fatal to the case; and such corroborating evidence
must, of itself, without the aid of any other evidence, exhibit its corroborative character by pointing with reasonable
certainty to the allegation or issue which it supports, and
such evidence will not be material unless the evidence sought
to be corroborated itself supports the allegation or the point
in issue."
In this case, tht! only other witness is Mrs. Henkel. She specially
denied that she knew of a dissolution of the firm on January 1, 1929
(T. R. p. 96). The only suggestion, not of dissolution but that Dr.
Fisher should run the business as his of which Mrs. Henkel testifies,
relates to a conversation in 1927 after Dr. Henkel had been ill. She
says (T. R. p. 80) :
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Q31 Why did he leave the matter standing just as it
is after your husband recovered and returned to the office in
the summer of 1927?
·
A Dr. Henkel had sent for Dr. Fisher on several occasions during his illness to ask him to take over the business o( the firm, to run it as his business, to take over the
expenses and to take all of the profits. Dr. Fisher declined
to do that, saying to Dr. Henkel that he would rather that
Dr. I-Ienkel would pay half of the running expenses of the
business, and, in return, receive, half of the profits. Dr.
Henkel paid half of the running expenses and received part
of the profits.
Q32 Was not this a fact that when Dr. Henkel got ill
and was not able to attend to his business, did he not tell
Dr. Fisher that he was not able to run this business any
longer and he felt that Dr. Fisher was not expected to run
it for his benefit, and did nor Dr. Fisher tell him that he
waQted the business to continue just as it was as long as he
was so ill and to help him along?
A He did not.
Q33 Didn't you just say that Dr. Henkel offered to
turn it over to him and to get out of it, and Dr. Fisher said
he would rather it would go on, and that was to help your
husband and for no other purpose?
A He did not say that.
This evidence relates to a conversation or conversations which
took place in 1927. It is not corroborative of evidence of a conversation which took place in 1928 or 1929. The most that can be said of it
is that it indicates a disposition or inclination to have Dr. Fisher take
over the business on account of Dr. Henkel's illness. But the circumstances were entirely different in 1927 from those in 1928-1929. Dr.
Henkel had been ill eighteen months in 1927. He had been ill scarcely
eighteen days in 1928. The nature and extent of his illness in 1928
does not appear except from Dr. Fisher's testimony.
But strangely enough, the conversation in 1927 which is pointed
to as corroborative of dissolution in 1929, resulted not in dissolution
at all, but in continuance of the firm. Far from corroborating a dis-
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solution in 1929, this evidence establishes the continuation of the firm,
in spite of the conversation.
In so far as the conversations were similar, we should assume
similar results which is exactly what would seem to have taken place
in 1929. Dr. Fisher did not accede, the firm went on until it was dissolved by death.
So then the conclusion seems inevitable that the finding that the
firm had been dissolved January 1, 1929, cannot be sustained. It rests
on uncorroborated evidence of Dr. Fisher of a conversation which is
not only inconclusive in itself, but which, interpreted in the light of
the conduct of the parties on a previous occasion, cannot be construed
as effecting a dissolution.
There is other evidence affirmatively supporting a finding that the
partnership was not dissolved except by Dr. Henkel's death February
12, 1929. It is notable and significant that in an agreement of July 17,
1930, executed by counsel for the parties respecting an appraisal of
the office equipment "with a view of making settlement between themselves therefor," it is recited (T. R. p. 50) :
"Whereas, the late firm of Drs. Fisher and Henkel
operating as Specialists on the Eye, Ear, Nose, and Throat,
in Staunton, Virginia, up to February 12, 1930, is the owner
of certain office equipment, etc. ( 1930 ·evidently a typographical error for 1929)."
And further, this instrument continues:
"It is agreed that Dr. W. J. Lueders, Jr., practicing,
etc., shall appraise the said partnership furniture and equipment-including such articles properly to be included and
which may have been disposed of with the cessation of the
partnership caused by the death of H. S. Henkel on February 12, 1929--"

This contract was offered by defendant as ''Defendant's Exhibit No.
1." No word appears in the evidence that it was executed under any
misapprehension or that the recital and provisions were in any way
erroneous. It is submitted it constitutes an admission of compelling
force.
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Furthermore, an admission to like effect is involved in the acceptance of the account of Thomas R. Nelson of his receipts and disbursements, Nelson Exhibit No. 1 (T. R. p. 59). Under disburse. ments are charged the following :
June 27, Thos. Hogshead, Rent from 9/l/28
through 3/l/29 .......................... $ 300.00
Oct. 2, American Optical Co. In full through
Feb. 12, 1929 . . . . . . . . . . . . . . . . . . . . . . . . . . 1,066.08
There are other items which inevitably include expenses to Feb. 12,
1929, for Mr. Nelson understood that the firm had not been dissolved
until February 12, 1929, and so advised Dr. Fisher. See Transcript,
pp. 119, 120, 121, from which quotations will be found infra, in discussing the accounting by Dr. Fisher for business done during this
period. If these disbursements are accepted as properly chargeable
against partnership property, it follows that receipts for this period
are likewise partnership property.
It is submitted that the partnership accounts should have been
settled as of Febr"uary 12, 1929, and Dr. Fisher should not have been
allowed this sum of $2,220.1 0.
(2) Dr. Fisher's Right to Recover After Having Accounted
and Paid This Sum.
The circumstances under which Mr. Nelson acquired and distributed in part this sum of $2,220.10 derived from the practice during
the period January 1, 1929, to February 12, 1929, are thus related by
Dr. Fisher, who alone testified on the subject (T. R. p. 119, 120) :
Q106 It appears in the record of this case that you accounted to Mr. Thomas R. Nelson for cash that you collected from your practice from the first day of January,
1929, until Dr. Henkel's death; and that Mr. Thomas R.
Nelson collected, according to the record that he has made,
from your work during that same period, the sum of
$797.50; how did you happen to do that?
A Since Dr. Henkel and I had terminated our partnership by mutual consent, the business was mine and I
absolutely considered it mine from January 1st, and I had
so conducted it until notified by Mr. Thomas R. Nelson,
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who was both Mrs. Henkel's and my attorney, that this
could not be; that the partnership had not terminated until
February 12th, the time of Dr. Henkel's death. I thought
what my attorney told me was correct and I made an accounting to him for that.
Q107 Did you tnake any protest about that?
A I did; I told him I thought it was an outrage; it
was understood our partnership had terminated; that we had
talked it over during his illness, both at his home here and at
Charlottesville.
Q 117 Your charge in your Answer that that money,
that you are entitled to, the proceeds of your practice from
January 1, 1929, until the death of Dr. Henkel, February
12th: When did you first learn that any agreement that you
made with Dr. Henkel about dissolving your partnership
was valid and that it was not necessary that it should terminate at his death?
A I did not learn it until after this suit was brought.
Q118 You turned that money over, relying on Mr.
Thomas R. Nelson's advice that it could not be terminated
until Dr. Henkel's death?
A Yes, sir, when I had told Mrs. Henkel up at Mrs.
Brockenborough's house when up there talking to her, that I
had been running the business for myself and it was my
business from January 1, 1929, according to tny agreement
with Dr. Henkel.

The amount of money which had been collected by Dr. Fisher and
was paid over by him to Mr. Nelson was $1,422.60, Exhibit Y (T. R.
53-58) ; the amount collected by lVIr. Nelson directly from the patients
treated, pursuant to Dr. Fisher's acquiescence in the construction which
lVIr. Nelson had placed on the transaction between Dr. Henkel and Dr.
Fisher, was $797.50. As we submit, Mr. Nelson's view was correct
and Dr. Fisher did no more than he was under obligation to do when
he paid l\1:r. Nelson this money and acceded to Mr. Nelson's collections
from the patients. But whether that view be sound or not, Dr. Fisher
having paid the money cannot recover it back at this time. He accepted
Mr. Nelson's view, acquiesced in settlement on this basis; he cannot
now repudiate what he has done.
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Dr. Fisher was familiar, when he made this payment, with all the
facts which might give him a right to this money, indeed he says he
explained those very facts which he now contends give him the right to
the n1oney, to Mr. Nelson. There was no mistake of facts involved in
this payment, no misapprehension of any facts by Dr. Fisher. At most
there was a mistake of law; another attorney has advised differently,
but on the same state of facts. Money paid under a mistake of law or
a conclusion of law from facts cannot be recovered back.
Lee vs. Stuart} 2 Leigh 76, 83, is a leading case on this subject.
Stuart had married the widow of one Daniel McCarty and had been
appointed Guardian of Daniel McCarty's two children, Anne and
Elizabeth. Under Daniel McCarty's will, the widow was entitled to a
certain portion of the real estate arid the provision not being stated as
in lieu of dower, she was also entitled to dower. Stuart had had his
wife's land set off from the residue in which his wards were interested. In his accounts and in his settlement, he had allowed to his
wards the full amount of income from their portion without respect to
his wife's dower in one-third. One of the daughters, Anne, who had
married Henry Lee, brought suit to surcharge and falsify the Guardian's accounting and settlement. In this suit, Stuart, the Guardian,
undertook to set up and r~cover the oue-third of the profits from the
children's land to which he in right of his wife's dower, was entitled.
It was held that having settled and paid without respect to this
claim, he could not now recover on it. The Court said :
"Nor can Stuart (guardian) reclaim the proportions of
the rents of the real estate of McCarty which he has passed
to the credit of his wards, accounted for and paid, and
which he now claims on account of his wife's right to
dower. If she ever had such a right, the legal title is gone
by her death, and nothing could be claimed at law on that
ac~ount; the third of the rents and profits accruing during
her life could only have been claimed after her death in a
court of equity. And Stuart, with a knowledge of this
equity if it existed, or at least upon all the facts upon
which it arose, has deliberately abandoned it by his own
acts."
It will be observed, though claimant's conclusion from the facts
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within his knowledge may have been wrong-and concededly it washe could not recover because at the time of settlement he had knowledge of the facts upon which his rights arose.
Mayor v. Judah, 5 Leigh 305, is most emphatic in denying the
right of recovery of money paid under such circumstances. That was
an action to recover license fees paid by auctioneer under mistake as to
application of ordinance to selling his own goods :
Held by Carr, J.:
"It (the question) is substantially this : can a party who
has voluntarily paid money with a full knowledge of all the
facts and circumstances, but under a mistake of law, recover
it back by an action for money had and received to this use?
I hold that he cannot, and if a multitude of adjudged cases
can settle a point, I think there are few better settled in law,"
citing numerous cases.
By Tucker, P. :
"There is, perhaps, no point upon which of late years,
the resolution of the courts have been better considered or
more explicit, than the inability of a party to recover back
what he has paid under a mistake of law. A mistake of fact
indeed, is often deemed a sufficient ground of reclamation;
and if money be extorted by one holding an official station
for fees of office which are not due in law, that too may be
recovered back; because it is part of the policy of the law to
discountenance the extortion of its officers, by considering as
void any payment made to them in compliance with their
unlawful demands. But where cases cannot be brought
within the influence of this principle, I think it is well established, that a party cannot, upon the ground of mistake in
law, recover back money paid under the influence of that
mistake. The rule may sometimes, indeed, operate hardly
and debar a party of his just right, but not more so than the
statute of limitations, or many other principles of law which
have been adopted with a view to general policy without
reference to particular inconvenience."

Elizabeth K. Henkel,

E~ecutri~,

vs. Guy R. Fisher

15

It would appear that Dr. Fisher had in mind that his protest that
he thought "it was an outrage" gave some right to reclaim this money.
But payment under prot.est does not give rise to a right to recover
money paid. Thus in Barrow v. Prince Edward County, 121 Va. 1, 2 a
Suit of taxpayers to recover taxes, illegally assessed:

Held, "The taxes in question were voluntarily paid,
and it is well settled at common law that such payments cannot be recovered.
"In the case of Lamborn v. Dicllinson County, 97 U.S.
181, 24 L. Ed. 926, the Supreme Court of the United States
approves the following statement of the common law doctrine 'Where a party pays an illegal demand with full
knowledge of all the facts which render such demand illegal,
without an immediate and urgent necessity therefor, or unless to release his person or property from detention or to
prevent an immediate seizure of his person or property, such
payment must be deemed voluntary, and cannot be recovered
back. And the fact that the party at the time of making the
payment files a written protest does not make the payment
involuntary.'
"This statement of the law is reiterated in Union Pac.
&c. Co. v. Commissioners, 98 U.S. 541, 25 L. Ed. 197, and
is approved in this state in the cases of Mayor v. Judah, 5
Leigh ( 32 Va.) 305 Town of Phoebus v. M anhaltan Social
Club, 105 Va. 144, 52 S. E. 839, 8 Am. Cas. 667."
To the same effect are Phoebus v. Manhattan C_lub, 105 Va. 144,
148, and Virginia Brewing Co. v. Con-t., 113 Va. 145, and Wessell &c.
v. Winborne, 125 Va. 502, 509.
Nor can it be contended that in thus paying over money to Mr.
Nelson a genuine payment was not intended. Dr. Fisher was not paying and having paid 'to Mr. Nelson this money to await some settlement or adjustment. It was a payment to Mr. Nelson as an independent collector, to be disbursed after payment of firm debts, one-half to
Mrs. Henkel and one-half to himself. The situation is well phrased in
the answer thus (T. R. p. 14):
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"Respondent avers that after he and complainant had
employed Mr. Thomas R. Nelson, that Mr. Nelson took the
view that the partnership did not terminate until the death
of Dr. Henkel, and respondent relying on Mr. Nelson, and
believing that he was acting as attorney for him as well as
for complainant, accepted Mr. Nelson's opinion without
consulting another lawyer, and l\1r. Nelson collected the
accounts that properly belonged to respondent from January
1, 1929, until February 12, 1929, and so turned the same
into the partnership accounts,".

Payment by one to a partnership is as genuine a payment as payment in which he is not a member. Bt:tt this payment was not a payment to a partnership. It was a payment to Mr. Nelson as Trustee and
by it Mrs. Henkel acquired a right in one-half as effectually as if onehalf had been paid to her. Dr. Fisher retained no right in the one-half
of it which belonged to Mrs. Henkel. When he made this payment and
this money was collected, Dr. Fisher fully understood that his right
was only to claim one-half from Mr. Nelson.
It is submitted that aside from the questions whether the conversation with Dr. Henkel have been proven or affected a dissolution of
the partnership, Dr. Fisher is debarred by the circumstances under
which Mr. Nelson acquired this money from claiming it.
And the account should have been stated thus, having reference to
Commissioner Kerr's account (T. R. 44) :
Total Receipts by T. R. Nelson ...
Total Disbursements by T. R. Nel
son, act. debts and costs .....

Value of Office Equipment ..... .

$14,983.92
6,159.47
$ 8,824.45
740.80

$ 9,565.25
One-half to each partner ....... .

$

4,782.62~
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DR. FisHER's AccouNT

Share net in firm assets: . . . . . . . .
Amounts received .............. $4,376.77
Equipment . . . . . . . . . . . . . . . . . . . 740.80

$ 4,782.63

Overpayment due Mrs. Henkel. ..

$

5,117.57
334.94

MRs. HENKEL's AccouNT
Share net in firm assets ........ .
Amounts received ............. .

$ 4,782.62
4,447.68

Amount due by Dr.. Fisher ..... .

$

334.94

And judgment should have been awarded Mrs. Henkel against
·Dr. Fisher for $334.94, with interest from January 31, 1931, at which
time he received his last payment, which was an overpayment. ·
Wherefore, petitioner prays that an appeal be granted, that proper
process issue against appellee, Guy R. Fisher, that a supersedeas may
be awarded to said decrees of February 21, 1933, and February 27,
1933, that said decrees may be reversed and that decree may be entered in this court in accordance with the foregoing. And petitioner
·
will ever pray, etc.
If an appeal shall be granted this petition will be adopted as
appellant's brief.
Counsel desire to state orally the reasons for reviewing the decisions complained of.
A copy of this petition was mailed to Charles Curry, Counsel for
Guy R. Fisher, at Staunton, Virginia, on August 9, 1933.
ELIZABETH K. HENKEL,
Executrix and in her own right.
By Counsel.
ALLEN, WALSH & WADDELL, p. p.
I, the undersigned, an attorney practicing in the Supreme Court
of Appeals of Virginia, do hereby certify that in my opinion the de-
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cision involved in the decrees complained of in the foregoing petition
as set out in the assignment of errors therein contained should be
reviewed.
N.W.WALSH.
Received August 10, 1933.
M. B. VVATTS, Clerk.
Appeal granted and supersedeas awarded. Bond $500.00.
1/2/34

GEORGE L. BROWNING.
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*CORPORATION COURT OF THE CITY OF
STAUNTON, VIRINIA
TRANSCRIPT OF THE RECORD

ELIZABETH I<. HENKEL, in her own right, and as
Executrix of the will of Homer S. Henkel, deceased .... Complainant
vs.
GUY R. FISHER ................................. Defendant
2*

*VIRGINIA:

Pleas before the Corporation Court of the City of Staunton, at
the Courthouse thereof on the 21st day of February, 1933.
Be it remembered, that heretofore, to-wit: on the 20th day of
February, 1930, came Elizabeth K. Henkel, by her counsel, and filed
her bill in chancery against Guy R. Fisher in the following words
and figures, to-wit:

3*

*To the Hon. RichardS. Ker, Judge of the Corporation Court
of the City of Stau,nton:
Humbly complaining, your oratrix, Elizabeth K. I-Ienkel (sometimes called Mrs. H. S. Henkel and Katherine Elizabeth Henkel), in
her own right and as executrix under the will of Homer S. Henkel,
deceased, shows to your Honor that on February 12, 1929, the said
Homer S. Henkel, husband of complainant, died in Staunton, Virginia, survived by complainant, his widow, and an infant daughter,
after having first made his last will and testament under which he
gave to complainant all of his estate and appointed her his sole personal representative "without bond." The said will was on April 10,
1929, duly probated in this honorable Court and on the same day
complainant duly qualified as executrix thereunder, all of which will
more fully appear by a copy of said will and order of probate herewith filed, marked Exhibit A, which complainant prays may be taken
and read as a part of this bill.
Complainant further shows that on February 7, 1922, her said
husband, Homer S. Henkel, who was a physician specializing in the
treatment of the eye, ear and throat, formed a copartnership with
Guy R. Fisher, also a similar practitioner, for the practice of their
profession in Staunton, Virginia, which copartnership continued un-

20

Elizabeth K. H enlul, E:recutri:r, vs. Guy R. Fisher

til the death of complainant's said husband on February 12, 1929.
The terms of said partnership, as complainant is · informed and
charges, was an equal division of net earnings of the firm.
For many years prior and up to the cessation of the part4*
nership relation the said firm maintained offices on the *second floor of what is known as the Hogshead Building in
Staunton at the northeast corner of Beverley and Augusta Streets
which was and is-well equipped with surgical instruments and supplies as well as office furniture, medical library and the usual paraphernalia of completely equipped offices of this kind for consultations,
treatments, examinations and the lesser operations upon patients, with
the help of a full time female nurse and office attendant, other such
attention to patients being given by visits at their homes or, where
such attention was necessary, at a hospital, usually the King's Daughters' 1-Iospital at Staunton. The said firm enjoyed a large and lucrative practice, probably exceeding that of any other such specialist or
specialists in their profession in this part of Virginia.
During the continuance of the said partnership complainant, by
agreement of both partners, kept the partnership books of account as
well as she could from the rather meagre data furnished to her for
that purpose. In the outset before the business was definitely established on a profitable basis complainant asked only nominal com.:.
pcnsation, being perfectly willing as a helpmate to her said husband
to do this. For the first year she was paid at the rate of $10.00 per
month and as the business prospered her salary was $25.00 per month
until June 1, 1927, and then it was increased to the sum of $50.00
per month and so stood until the end, on which account there is unpaid and due complainant from said firm a balance of $945.00.
Complainant further believes and charges that the equipment of
said firn1's offices, hereinbefore referred to, was installed at an expense by the said firm of $5,000.00 or more and this equipment
5*
has been continuously since February 12, 1929, *used by said
Fisher; that not only is complainant entitled at the hands of
said Fisher to an equal division thereof, or one-half of the value
thereof, but fair compensation for its use by said Fisher since the
said date of her husband's death. This equipment is insured for
$3,200.00.
Complainant further shows that some time after her said husband's death, being unable to obtain a proper settlement of her said
husband's share of the partnership's net assets, consisting of office
equipment and supplies, moneys due the firm, etc., she finally agreed
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with said Fisher to place the collection of the accounts owing to the
firm in the hands of Thos. R. Nelson, an attorney practicing at this
Bar, who has collected and accounted for to complainant and said
Fisher equally the sum of $11,626.78, including payment of firm debts.
Complainan't said husband in August, 1925, failed in health and
until June, 1927, was able to attend but little to his practice, but for
practically the remainder of 1927, all of the year 1928 and up to
N ovoember 30, 1929, with the exception of his vacation period, he was
with very inconsiderable interruption constantly engaged in the business of the partnership. On or about the l~st named date he was
stricken down with an acute development of the malady, frmn which
he died on February 12, 1929, and was unable to work during that
period.
Complainant charges that during the period elapsed since February 12, 1929, and as developed in the efforts of the joint agent and
attorney of the parties to collect up the outstanding accounts, assisted
by complainant, a great many of the accounts on the books had
been paid to said Fisher, who made no record, report or entry
6*
thereof, which, so far as complainant has been able to *trace
them, amounted to at least $552.00; that a great number of
qperations had been performed and treatments given by said Fisher
before February 12, 1929, and collected for by him but were not entercel or reported for entry by hin1 upon the said account books of the
firm, to which the money belonged, amounting, so far as complainant
h~s been able to trace them, to at least $5,065.00.
Complainant further shows that said Fisher has in his possession
and control certain of the account books and records of said partnership so that she is unable to check up the many inaccuracies and omissions or to adequately ascertain what is actually due her even in so
far as the entries thereon may be correct.
Complainant is advised that she has the right to come into this
Court of Equity and have an accounting and settlement of said
partnership.
Being without remedy, therefore, save in a Court of Equity
where alone such matters are properly cognizable, complainant prays
that said Guy R. Fisher be made a party defendant to this bill and be
required to answer the same, answer under oath being waved; that
said Fisher be required at the proper time to produce all the books
and records pertaining to said copartnership; that the accounts of
said partnership be settled; that said Fisher be required to account for
and pay to complainant such moneys as she may be found entitled
to both in her own right and as Executrix of the estate of said Homer
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S. Henkel, deceased ; that proper process issue and that com*plainant be granted su~h other, further and general relief as
in equity may seem meet and the nature of her case may reqmre. And complainant will ever pray, etc.

7*

ELIZABETH I<. HENKEL,
By Counsel.
TIMBERLAKE & NELSON, p. q.
8*

*Exhibit filed with Bill:

I, Homer S. Henkel, realizing that in the natural course of events
on this planet which controlled by a higher power follow each other
in orderly sequence, I lik~ all other manifestations of life must sooner
or later pass away, do hereby leave to my wife, Katherine Elizabeth
Henkel, all my property both real and personal. I wish to appoint
as executor the National Valley Bank of Staunton, V a. I wish my
wife to administer my estate without bond. My assets consist of the
following certain stocks and bonds now in the Farmers & Merchants
Bank:
Life insurance, personal property, my equity and outstanding
accounts in the business of Fisher & Henkel and money now on checking account in the Farmers & Merchants Bank. I request that my
wife will carry out the following wishes
1st. That a suitable monument be placed in Thornrose Cemetery to the memory of my father and mother (at her death) and that
the lot be put in perpetual care.
2nd. That my mother be provided for in her remaining years
and have a home with my wife and little girl should she so desire.
3rd. That such articles of personal property as she .may see fit
be given to her brother P. F. Kennedy.
·
4th. That at the death of my wife she be buried by my side in
Thornrose Cemetery.
Sth. That the stocks and funds which comprise the bulk of
my estate be kept intact and that as reinvestment becomes
9*
*necessary she shall be guided by the advice of the officers of
the National Valley Bank of Staunton, Va., and it is my wish
that her account be transferred to that institution.
HOMER S. HENI<EL.
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Witnesses:
R. M. ARMISTEAD
June 11, 1926.
S. GODFREY HENKEL
June 11, 1926.
I appoint my wife, Katharine Elizabeth Henkel, administrator
of my estate without bond, leaving everything to her. Homer S.
Henkel, with love to everyone.
January 25, 1929.
10*

*And at another day, to-wit, on the 23rd day of April
1930, came the defendant, by counsel, and filed his answer in
words and figures following:
"HENKEL, ELIZABETH K., Executrix under the will of
Homer S. Henkel, deceased;
and in her own right.
vs.
FISHER, GUY R.
The demurrer and answer of Guy R. Fisher to a bill of complaint
exhibited against him in the Corporation Court for the city of Staunton by Elizabeth K. Henkel, as Executrix under the will of Homer S.
1-lenkel, deceased, and in her own right, complainant.
Respondent demurs to complainant's bill, upon the ground that it
joins two distinct causes of complaint. And respondent without waiving his demurrer, and reserving to himself, etc., answers and says, that
the facts stated in the first three paragraphs of complainant's bill, are
-as he believes, substantially correct; but respondent avers that there
was no written contract of partnership between them, and there was no
verbal agreement that it was to continue for any particular length of
time, and it was to be dissolved at the option of either party at any
time, or by mutual agreement, and r~spondent denies that the partnership continued until February 12, 1929, and avers that by agreement
of the parties to the contract, that the partnership was dissolved on
the 1st day of January, 1929.
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*It is true that Mrs. Henkel was employed to keep the

books of the firm at ten dollars per month during the first year
of the partnership, and after that her salary was increased to twentyfive dollars per month, but there was never any agreement that her
salary was to be increased over that amount per month, and respondent
denies that the late partnership owes her anything whatever for
servkes.
It is true that the office equipment of the firm cost a considerable
sum of money, but very much less than the amount stated in the bill;
and all of that equipment is not partnership property, some of it belonged to Dr. Henkel personally, and some of it to respondent personally. Respondent avers that complainant, after she had qualified
under Dr. Henkel's will, had Dr. Henkel's interest in the office equipment appraised by appraisers appointed by the court, and she has that
appraisement as respondent is advised, and calls for it; respondent
avers that the entire value of the office equipment, is of the value of
only a few hundred dollars; and respondent avers that he was willing
and anxious at all times to take over the interest of the Henkel estate
in the office equipment at its appraised value. It is true, however, that
he has used this office equipment since the partnership ended, and is
ready and willing to pay reasonably for the use thereof.
Respondent denies that complainant was not able to obtain a
proper settlement of the partnership assets after her husband's death,
and respondent avers that complainant never made any claim or
12*
pretention that she could ·not obtain a settlement *with respondent. She had in her possession the books of the concern. The
accounts had all been kept by her, and respondent told her that he
would be glad to make a full settlement with her of everything, and by
agreement between her and respondent, all of the business of the concern was placed in the hands of Thomas R. Nelson as their joint attorney to settle up. Mrs. Henkel then turned the books of the firm
over to Mr. Nelson, and he has, as respondent believes, collected the
sum of $11,626.78, including payment of firm debts, and respondent
was willing at all times to make a full and final settlement of everything with complainant, and owing to his beautiful relationship with
her husband, Dr. Henkel, respondent was willing to do anything that
he reasonably could do to help her.
It is true, as alleged in the bill, that Dr. Henkel failed in health,
and was not able to practice his profession for a long time, and
respondent avers that that period of time extended from August of
1925 to August, 1927, but respondent avers that for a long time before
the summer of 1925 Dr. Henkel was able to do little work in the office,
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and did comparatively little work after he came back to the office in
1927 until after the first ot the year 1928, and in fact frorn that time
on until November 30, 1929, Dr. Henkel was not able to do full work
for a great part of the time, and on November 30, 1929, became very
extremely ill, and died from this illness on February 12, 1929.
It is true that respondent did collect a number of accounts
13*
before and after the partnership had terminated, and res*pondent has always been a very busy man, and in many cases failed
to keep any record of them, but complainant and respondent had employed an ·attorney to collect and settle up the accounts on the books,
and respondent was ready and willing to account for any money that
he had received, and Mr. Thomas R. Nelson had been specially employed to collect and straighten out the accounts. During the existence
of the partnership, and while Dr. Henkel was in active practice, each
member of the firm would collect accounts that were paid to them
outside of the office, and both of them would sometimes overlook
having received the payments, but there was never any disagreement
whatever between respondent and Dr. Hnkel about any of these collections. Respondent denies that he ever collected for any operations that
were not entered on the books, except on special agreement with Dr.
Henkel, and respondent denies that he is liable to the firm for such
collections, to the amount of $5,065.00, or for any amount whatever.
Respondent denies that he has in his possession and control the
books of accounts or records of the partnership, and avers that the
books of accounts were in the hands of complainant, lV[rs. Henkel, and
had always been in her hands, and everything connected with the partnership business was free and open to Mrs. Henkel, and to Mr.
Thomas R. Nelson, the attorney for complainant and respondent.
Respondent avers that he never at any time received any notice or
complaint on the part of complainant that she claimed that re14*
spondent was liable to her in person or to the partnership *for
any sum or sums of money that he had not accounted for, and
he avers that everything was placed in the hands of l\1r. Thomas R.
Nelson relating to the partnership to settle up. The relationship between respondent and Dr. Henkel was a beautiful relation; they had
been close and intimate friends for many years, and respondent of his
own free will did all of the practice of the concern for a long timefor over two years-and divided equally with his partner, without any
complaint whatever, or any claim for extra allowance, and received no
extra allowance for any extra work that he did, except certain fees for
operations referred to supra, that were allowed respondent at the suggestion of Dr. Henkel, and by agreement with him.
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Respondent avers as he has stated supra, that the partnership between him and Dr. Henkel terminated by agreement at the end of the
year 1928, and on the first of January, 1929, respondent began business on his own hook and account, and so conducted his business, and
so kept his accounts from that date; but respondent avers that after
he and complainant had employed Mr. Thomas R. Nelson, that Mr.
Nelson took the view that the partnership did not terminate until the
death of Dr. Henkel, and respondent relying on Mr. Nelson, and believing that he was acting as attorney for him as well as for complainant, accepted Mr. Nelson's opinion without consulting another lawyer,
and Mr. Nelson collected the accounts that properly belonged to respondent from January 1, 1929, until February 12, 1929, and so
turned the same into the partnership accounts, and this money,
15*
respondent avers lawfully *belongs to him, and should be accounted for to hitn in the settlement of the partnership accounts. And
respondent is advised that Mr. Nelson has without any authority from
respondent paid to complainant in her own right very considerable
money as salary since her husband's death, for which complainant in
her own right should be required to account for.
Respondent avers that he would have done anything that he could
in reason for complainant on account of his relationship with her husband, and in fact would rather have given to her what she is here
unjustly claiming, than to have had the memory of his beautiful
relationship with her deceased husband disturbed, and in such a disagreeable way as evidenced by this suit, and without any notice or
intimation from her, or without any notice to respondent through their
joint counsel, Mr. Thomas R. Nelson. And respondent avers that after
all tqat he had done for Dr. Henkel, in the spirit of the warmest
friendship, and now to be assailed by his widow, under unwarranted
circumstances, is the greatest distress that has ever come to him in his
life time.
Respondent calls upon complainant for an itemized statement of
her alleged individual account against the aforesaid late firm; an
itemized account of the accounts of the firm respondent is charged
with collecting and not accounting for; and an itemized account of
fees for operations that is claimed and charged that respondent collected and has not accounted for.
Respondent having fully answered complainant's bill, asks
16* to be dismissed with his reasonable costs in his behalf *expend, and he will ever pray, etc.

GUY R. FISHER,
By Counsel.
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CURRY & CARTER, p. d.
At the foo~ of this answer appears the following pencil note:
For Comr. I(err
The said defendant comes and says that the account exhibit
against the defendant by Mrs. Henkel in her own right and each item
thereof is barred by the three-year statute of limitation and of this
the said defendant is ready to verify.
Feb. 19/32

CHAS. CURRY, p. d.

And at another day, to-wit: the 9th day of September, 1930, came _
the parties, by counsel, and a decree of reference was entered by the
Court in words and figures following:
ELIZABETH K. HENKEL, in her own right and as Executrix of
the will of Homer S. Henkel, deceased
vs.
GUY R. FISHER
This cause came on this day to be heard upon the plaintiff's bill
and exhibits therewith, upon process thereon returned duly executed as
to the defendant, Guy R. Fisher, upon the answer of the said
17*
defendant, with general replication thereto, and the *cause
having duly m~tured at rules, was argued by counsel.
On consideration whereof it is adjudged, ordered and decreed
that the cause stand referred to one of the Master Commissioners of
this Court who, after ten days' notice to the parties hereto or their
counsel of record, shall take, state, and report to the Court the following accounts :
1. A settlement of the partnership accounts of the late firm of
Fisher & Henkel, showing the amounts, if any, due the respective partners and by whom payable ;
2. The assets of said firm, where situated and the fair value
thereof.
3. The unpaid indebtedness, if any, of the said firm and to whom
the same may be owing.
4. The commissioner shall take and return with his report such
evidence as may be adduced by either party upon the issues involved
herein.
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5. Any other matters deemed pertinent by the Commissioner or
required by any party in interest to be specially stated.
And upon the requirements of the Master Commissioner the records of said partnership shall be produced before him for examination
by him or either party interested.
COMMISSIONER'S REPORT
COMl\1ISSIONER'S OFFICE
Staunton, Va., October 21, 1930.

18*

To 1\!fcss. Timberlake & N clson} A ft)'S. for Plaintiff and
Curry *&Carter} Attys. for Defendant:

Jl!f css.

Take notice, that on the 31st day of October, 1930, I shall at
my office in Staunton, Va., proceed to take, settle, the following accounts, viz :
Sundry matters of account
which accounts are required to be taken by an order of the Corporation Court for City of Staunton, entered on the 9th day of September,
1930, in a certain chancery suit therein pending between Henkel,
Elizabeth K., Plaintiff, and Fisher, Guy R., Defendant, at which time
and place you are required to attend.
Given under my hand as Commissioner in Chancery for the said
Court the day and year aforesaid.
H. H. KERR,
Commissioner in Chancery.
WE accept legal and timely service of the within notice.
TIMBERLAKE & NELSON,
Attys. for Plaintiff.
CURRY & CARTER,
Attys. for Defendant.
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ELIZABETH K. HENKEL, in her own right and as Executrix of
the will of Homer S. Henkel, deceased

v.
GUY R. FISHER
EXTRACT FROM DECREE OF DATE SEPTEMBER 9, 1930
19*

*"On consideration whereof it is adjudged, ordered and
decreed that the cause stand referred to one of the Master
Commissioners of this Court who, after ten days' notice to the parties,
or their counsel of record, shall take, state, and report to the Court
rhe following accounts :
1. A settlement of the partnership accounts of the late firm of
Fisher & Henkel, showing the amount, if any, due the respective part·
ners and by whom payable;
2. The assets of said firm, where situated 1.nd the fair value
thereof.
3. The unpaid indebtedness, if ai•y, or said rirm and to whom
the same may be owing.
4. The commissioner shall take and return with his report such
evidence as may be adduced by either party upon the issues involved
herein.
5. Any other matters deemed pertinent by the Commissioner, or
required by an party in interest to be specially stated.
And upon the requirement of the Master Commissioner the records of said partnership shall be produced before him for examination
by him or either party interested."
ELIZABETH K. HENKEL, in her own right and as Executrix of
the will of Homer S. Henkel, deceased,

v.
GUY R. FISHER
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COMMISSIONER'S OFFICE
Staunton, Va., December 13, 1932.

.
20*

*To the Honorable RichardS. Ker, Judge of the Corporation
Court of the City of Staunton:

The undersigned, your Commissioner, in pursuance of the foregoing order, appointed October 31, 1930, as the time, and his office in
Staunton, Virginia, as the place for the taking of the accounts by said
decree required, and gave notice as he was therein directed-see acknowledgment of service hereto attached.
The taking of said accounts not having been completed on said
day, the same was continued from day to day and time to time, awaiting the taking of evidence, until the 12th day of November, 1930, on
which date the plaintiff started taking evidence. The evidence was
taken from time to time until February 17, 1932, and was concluded
on February 19, 1932. In all, something like twenty days was consumed in the taking of evidence, and the transcript consists of 612
pages.
For the most part, the evidence was dealing entirely with figures,
as set out in the books kept by the firm of Fisher & Henkel, and also
involed numerous and sundry scratch pads, memorandum sheets, etc.,
all of which were introduced in evidence, and are herewith returned,
including the ledgers and day books of the firm of Fisher & Henkel,
which were produced to your Commissioner.

I.
Your Commissioner was first directed to make and settle the
partnership accounts of the late firm of Fisher & Henkel, show21 * *ing the amount, if any, due the respective partners and by
whom payable.
Before going into the matters involved in the litigation, Commissioner will briefly state the admitted and general facts surrounding
this case:
It appears that Dr. Fisher and Dr. Henkel, on January 16, 1922,
became partners, under the firm name of Fisher & Henkel, to practice
as specialists in Eye, Ear, Nose and Throat troubles. It further appears from th.e evidence that, in April, 1924, Dr. Henkel became ill
with heart trouble, and was not able to do any work for several
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months. Again, in August, 1925, Dr. Henkel became ill with heart
trouble and did not do any work in the office until August, 1927, a
period of two years. Again, on November 30, 1928, Dr. Henkel became ill, and died on February 12, 1929. During the various times
between the illnesses of Dr. Henkel, in which he was able to be at the
office, it appears, from the evidence, that even while at the office he
was not able to do much of the work-certainly, not his full share.
The time in which Dr. Henkel was ill and away from the office was
practically one-third of the entire duration of the partnership.
This suit was brought by Mrs. Elizabeth K. Henkel, in her own
right and as Executrix of the will of Homer S. Henkel, deceased,
against Dr. Guy R. Fisher.
Mrs. Henkel in her account, filed as PLAINTIFF'S EXHIBIT
NO. 1, charges the following items against Dr. Fisher:
22*

*I.

OPERATIONS NOT CHARGED UP. TAKEN
FROM ENGAGEMENT SLIPS, $3900.00. (See Plaintiff's Exhibit No. 1).

Mrs. Henkel claims that Dr. Fisher, during the illness of Dr.
Henkel, and covering a period from January 11, 1927, to May 31,
1927, did work, amounting to $3900.00, and collected for same, and
that none of this work was reported for entry on the firm books, and
she files an itemized statement, covering these charges (see pages 1, 2,
3, 4, of Plaintiff's Exhibit No. 1).
Mrs. Henkel claims in her evidence that these items were taken
from the "Giant Sterling Calendar Pad" for the year 1927 (see Plaintiff's Exhibit No.2), showing the name of the patient, the operation to
be performed, and the date upon which the operation was supposed to
have been performed, and she herself, in the account which she has
filed, has fixed the price for the operation, the Engagement Pad, in no
instance, showing the price to be charged for the operation, or for
other work.
From this account, during the taking of the evidence, items were
admitted to be erroneous and were agreed to be eliminated by Mrs.
Henkel's counsel, totaling $430.00 (see Exhibit filed with this account,
marked "Commissioner's Exhibit No. A").
Of this gross item of $3900.00, which Mrs. Henkel claims she has
taken from the engagement pad (Plaintiff's Exhibit No.2), an examination of her statement with her evidence and with the books
of the firm will show, for instance, that, on January 11, 1927,
23*
*the engagement pad showed that Mr. Bowman was set down
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for an operation for G T (general tonsillectomy). On January
18, 1927, on the engagement pad, there is the name of Mr. Bowman,
L T (local tonsils), not checked. (Commissioner should probably state
here that the word "general" in this connection indicates a general
anaesthetic was given the patient and these operations were usually
performed at the hospital, and the word "local" indicates a local
anaesthetic was given the patient and these operations were sometimes
done at the hospital and sometimes at the office). On January 18,
1927, there is ·a ledger charge against Wallace L. Bowman, tonsils,
$30.00. Mrs. Henkel claims that the item of January 11, 1927, was
never given to her by Dr. Fisher, and, therefore he is chargeable with
it; but the books show that on January 18, 1927, it was put on the
books by her against Wallace B. Bowman, and, therefore, Dr. Fisher
would be relieved of this charge.
This is just a sample of numerous sums charged in this account,
as will be shown by reference to Itemized Analysis of this account,
which your Commissioner has made up and files herewith, marked
"Commissioner's Exhibit No. A." Your Commissioner having made
this itemized analysis of the various accounts, will not set them out in
detail in this report, but will simply set them out in the aggregate.
Of this account of $3900.00, $2020.00 has been eliminated by
your commissioner (see Commissioner's Exhibit No. A), as having
been eliminated by Mrs. Henkel's counsel, $430.00, and the remainder as being doubtful and to a great extent duplicates, with no
proof of payment to Dr. Fisher and no proof that the operation
24*
*was ever performed.
Mrs. Henkel filed this account on the assumption that the
engagetnents, as shown by the pad, ment an operation had been performed in pursuance thereof, and payment by the patient in full of the
charge, as she saw fit to fix it, had been made to Dr. Fisher. Whereas,
the evidence shows that frequently engagements would be made for an
operation and the patient would appear on that date, and for many
reasons it was delayed to another date, and perhaps never performed;
and, even in the event it had been performer, there is no proof that it
was ever paid for. In fact, in a statement later filed by Mrs. Henkel
(Plaintiff's Exhibit No. 4), and to be referred to later, she made
various and sundry charges, practically all of which are already included in the first statement which she filed.
Your commissioner has eliminated the entire amount of these
accounts, aggregating $2020.00 (including the $430.00 eliminated by
Mrs. Henkel's own counsel), because the evidence of Mrs. Henkel her-
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self shows that she did not know positively about any of these, and
facts and circumstances are shown so clearly by a careful examination
of the engagement pad and the books that it is doubtful whether or not
they are not to a great measure duplicates, that is, postponed to a later
date and the operation performed and given in and charged on the
books, or that the operation was never performed, or possibly a
different operation performed, at a different price, which was given in
and went on the books. There is no proof of payment in any
25*
way by the patients to Dr. Fisher; and, *after a careful examination of all the evidence and the exhibits and the books of the
firm, it appears to your Commissioner that the whole amount is completely lacking in proof, or has been actually disproved; and, therefore, Commissioner feels it right and proper to eliminate the entire
account.
It will be noted, in an examination of Mrs. Henkel's exhibit No. 1
(marked Plaintiff's Exhibit No. 1), that in the charges in this account,
the initials of the patient were rarely given. In the charges made on
the books, the initials or the name of the patients were set out, and
your commissioner believes the persons referred to in Mrs. Henkel's
account to be the same persons set out in the ledger charges. This will
be shown on the statement referred to supra, marked Commissioner's
Exhibit No. 8, filed with this report, as to each of the charges Mrs.
Henkel has made and included in her account.
It further appears from the evidence that in making out this account (Plaintiff's Exhibit No. 1, pages 1, 2, 3, 4 ), Mrs. Henkel made
the same from the Calendar Engagement Pad for 1927 (Plaintiff's
Exhibit No. 2), which pad, nor any other similar pad, was ever intended, or had ever been used, before in making up the charges on the
books. The evidence shows that these charges were made, after the
operation had been performed, or the work done, or what was termed
"Daily Record Sheets" (see Plaintiff's Exhibit No. 4), daily, and
these sheets were sent to Mrs. Henkel every day, or every few
26*
days, from which she was authorized and justified in *making
the charges on her books against the patients, and in attempting to charge Dr. Fisher with various and sundry items which she, in
her mind, thought he should be charged with, she used this engagement pad.
As an instance, showing more plainly than your Commissioner
can explain it, is a reference to page 3 of "Commissioner's Exhibit No.
A." On January 29, 1927, from the engagement pad, a Mr. Murray
Wright is charged with an operation for a turbinectomy, $50.00, although he was not checked on the engagement pad, showing the opera-
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tion had been performed, according to Mrs. Henkel's claim. On February 11, 1927, she charges Murray Wright, although not checked on
the engagement pad, with a sub-mucous operation, $50.00; on March
11, 1927, she again charges Murray Wright, although not checked on
the engagement pad, with a sub-mucous operation, $50.00; and on
March 19, 1927, she again charges Murray Wright with a sub-mucous
operation, $50.00, although not checked on the engagement pad. The
ledger shows that on March 19, 1927, Miss Blanche Wright is
charged for a sub-mucous operation on Murray Wright (she being his
sister), $50.00. In other words, Mrs. Henkel, in her account has
charged $200.00 for four operations performed on Murray Wright
within two months' time, although it was obviously the same operation
and had simply been postponed from time to time, and was already
properly on the books and not chargeable to Dr. Fisher.
This occurred in numerous instances, as a reference to Commissioner's Exhibits Nos. A and B will show, and demonstrates that
the accounts against Dr. Fisher as made up by Mrs. Henkel,
27*
*cannot be relied upon at all, and it would be unfair to charge
Dr. Fisher with any part of same which is not more clearly
shown and proven than has been done.
There are double and triple charges in these accounts of Mrs.
Henkel, obviously the same operation for the same persons, which
have been eliminated, and your Commissioner has carried forward
into his Exhibit No. B one charge only, as being even a possible
charge against Dr. Fisher, the total of these amount to $270.00, as
will be seen by reference to page 10 of your Commissioner's Exhibit
No. A, and page 11 of your Con1missioner's Exhibit No. B.
It will be seen, therefore, that of the total charges made by Mrs.
Henkel, under the caption-"Operations not charged up. Taken from
engagement slips"-amounting to $3900.00, your Commissioner has
eliminated for the various reasons referred to above, the total of
$2020.00, leaving a balance of $1880.00 to be considered further.
·(See Commissioner's Exhibit No. A, page 10.)
Your commissioner for his own use, in order to study the accounts more closely, has made up an itemized statement of the charges
in Mrs. Henkel's account, embraced in this remaining total of
$1880.00, but will not include said statement in this report, except to
file same with this report, marking it Commissioner Exhibit No. B, the
pages being numbered 11 to 19 ~ inclusive. Your commissioner will,
however, refer briefly to some of the items in this account.
It appears from the evidence-and it is not disputed-that
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operations that were paid for in cash, and other cash coming
28*
*into the office, was, at the end of the day, divided between the
partners; and, if Dr. Henkel was sick, his part of the cash was
taken out and either taken to him, or sent to him, by Dr. Fisher; anduntil the firm's bank account was established, checks were divided in
the same way.
The evidence of Dr. Fisher, it will be seen, upon an examination
of Commissioner's Exhibit No. B, discloses that the charges set forth
in that account were either paid for in cash, and the cash divided, or
represent operations that were never performed, or operations that
may have been performed on charity patients and nothing ever was
paid, or ever was intended to go on the books. Both Dr. Fisher and
Dr. Henkel did a lot of this charity work, for which there was no hope
of payment and no charge was made; and your commissioner is of the
opinion that, in the face of the evidence, it would be unfair and unjust
to charge Dr. Fisher with these items. Th~refore, these charges, aggregating $1880.00, are eliminated.
To show the method in which Mrs. Henkel set up her account:
In every instance, for a refraction, she has charged Dr. Fisher with
$20.00, whereas, the charge is, and always has been, $10.00, and an
examination of all the books of Fisher & Henkel will never show a
charge of $20.00 for a refraction. Therefore, in her account, there is
$340.00 charged for cases of this character, whereas, in no eventeven if we were certain that Dr. Fisher had gotten the money and not
accounted for it-could he have charged but $170.00.
Your Commissioner, therefore, has eliminated the account
29*
*set up by Mrs. Henkel against Or. Fisher for $3900.00, under
the caption-"Operations not charged up. Taken from the engagement slips," for the reasons heretofore given :-eliminated by
counsel for Mrs. Henkel during her examination as a witness; eliminated as duplicates, showing some charges had been made two, three,
and even four times, for one and the same operation; eliminated as
being without proof to sustain them, or any one of them.
In fact, Mrs. Henkel admits (R. 66) that she knew engagements
were often made when no operations were done. She was unable to
point out any money paid for these operations, which she says Dr.
Fisher did not account for, in his· division of cash or checks, or in
giving her slips for; and, in reference to operations charged up ( R.
170, 171 ), on cross examination, she admitted: "I have no way of
checking them; it seems that they are doubtful; I admit I have no
record of them." Reference is here made to her evidence, R. 332-338,
inclusive, and all through her examination she admitted her doubt as to
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the charges. No single item in any of these charges has been proven
with any definiteness whatever; no witness has been brought into
court to testify as to his operation, or the date of the same, or whether
or not they paid in cash, or ever paid. A great many of these patients
were taken to the hospital for their operations, and Mrs. Henkel has
brought no hospital records which would in any way prove any single
item in her account. She has gotten from no patient a paid check, or
receipt, or statement, in connection with any item in her account.
30*

*II. ITEMS PAID BUT NOT REPORTED FOR
ENTRY ON BOOKS. (SEE LETTERS.) (SEE
PLAINTIFF'S EXHIBIT NO. 1, PAGES 5 & 6.

These charges in lVIrs. Henkel's account are reported as amounting to $586.00, which is a mistake in addition, for the items on this
account total $687.00, upon which your Commissioner will report as
follows:
Your commissioner will not set up in this report all of the items
charged in this account, but refers more particularly to an itemized
statement made by him, covering each of the items and referring to the
Record as to the evidence in support of or against the same, which he
files with this report, marking the same, "Commissioner's Exhibit No.
C," the same being numbered 20 to 32 inclusive.
It would appear that the most of these items might possibly have
been paid in cash, or in checks, at the office and the checks and cash
divided as was usual. It does appear that during much of the period
covering these items Dr. Henkel was in the office, and various and
sundry explanations are made. by Dr. Fisher, in addition to the ·doubt
expressed about some of them by Mrs. Henkel in her own evidence.
To give an idea as to how Mrs. Henkel arrived at her conclusions
in making up her account:, I will refer to Item 4 (Record 368-372,
Fisher Exhibit 35), where Mrs. Henkel has charged Dr. Fisher
31 * with $1.00 as having been paid by Mrs. H. H. McClain and *not
accounted for by him. It will be noted that Mrs. McClain was
charged for refraction and glasses, $17.00, and the record shows that
Mrs. Henkel admits to· the payment by Mrs. McClain of $16.00; but
she charges Dr. Fisher with this $1.00 as having been received by him.
This was probably, as Dr. Fisher testified, and perfectly naturally, a
reduction of $1.00, and $16.00 squared the account. Mrs. Henkel certainly knew nothing about it, as she admitted.
A number of these accounts are noted on her statement as having
been made up from notations in letters to Mr. T. R. Nelson, stating

Elizabeth K. H e1tkel, Executrix, vs. Guy R. Fisher

37

\

jhat check was given in full after the operation ; and it is entirely possible, and, in fact, more than probable, that such checks were among
the proceeds of the day's work, divided, as has heretofore been testified
to, was the habit of this concern; and, through oversight, the credit
was not given the patient. A number of these items were, as shown by
Dr. Fisher, for work done after January 1, 1929, and after he contends the partnership had terminated, which matter will be taken up
by your commissioner later on.
It would further appear from the evidence that this account was
made up by lVIrs. Henkel after the business, by mutual consent, had
been turned over to T. R. Nelson for collection and settlement, and
consists for the most part of items taken fr01n replies made to hin1
after bills were sent by him upon data furnished by Mrs. Henkel. A
further explanation might be taken from the record in this case,
32*
where it shows frequently in cases where treatments *were
given and the charge given her by Dr. Fisher was $2.00, she
raised this to $2.50 per treatment, which she claims was the usual
charge, when carrying it from her day book to the ledger. In the· case
of visits, where the charge was $2.50, she raised this to $3.00, which
she claimed was the usual charge. When the patient received a bill, say
for treatment, amounting to $12.50, and came to the office and protested, he was given a receipt in full upon the payment of $10.00,
where the ledger account showed he owed $12.50.
In other words, the evidence in regard to these items is so utterly
lacking in proof and so unsatisfactory that it would be unfair and
unjust to charge Dr. Fisher with any part of it, and, therefore, your
Commissioner has eliminated the same entirely.
III. OFFICE EQUIPMENT, $4,000.00
The office equipment is charged up as an asset of the partnership
and subject to division by Mrs. Henkel in her account at $4,000.00.
On July 17, 1930, Mrs. Henkel, of the one part, in her own right
and as Executrix of Dr. H. S. Henkel, and pr. Guy R. Fisher, of the
other part, agreed that Dr. W. J. Leuders, Jr., a specialist, practicing
in Staunton on the Eye, Ear, Nose, and Throat, should appraise the
partnership furniture and equipment, fully and completely, as of the
date of the death of Dr. H. S. Henkel.on February 12, 1930, and to
abide by his appraisement and judgement, which said contract
33*
is filed in the papers in this suit, and is *marked "Defendant's
Exhibit No. 1."
Dr. Leuders, in pursuance of this contract, made his appraisal,
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setting out the items fully,-as shown in "Defendant's Exhibit No. 2,"
filed November 13, 1930, in which Inventory and Appraisal, the
total value of the office equipment, for which Mrs. Henkel charges
$4,000.00, is fixed at $740.80.
Therefore, the parties are bound by this Appraisal of Dr. Lueders.
This disposes of the item of office equipment set up in Mrs. Henkel's
account; but Dr. Fisher should be charged with one-half of the value
thereof, as appraised by Dr. Lueders, which would be $370.40. Mrs.
Henkel might claim interest on this sum from January 1, 1929, or
February 12, 1929, which she claims to be the proper date that the
partnership was dissolved, until the present time. However, Dr. Fisher
could, with equal propriety, charge Mrs. Henkel with one-half of all
insurance premiums paid by him on this equipment and likewise for
one-half of all taxes paid by him and fo~ one-half of the upkeep of the
same. The matter is so small and insignificant that your Commissioner will set one off against the other and leave the principal account.
Under this head, to show the amounts, if any, due the respective
partners and by whom payable, this matter of office equipment will be
reported later on iri this report, after several other n1atters have been
taken up and determined. (See pages 22 and 23 of this report.)
Under this head, your commissioner will take up another item in
Mrs. Henkel's account, which does not properly belong un34*
*der this heading; but it likewise do-es not properly belong
under any of the other matters of reference and it will best, in
the opinion of your_ commissioner, be discussed here, and that is a claim
by Mrs. Henkel -for salary due her as book-keeper for Fisher &
Henkel, amounting to $945.00. This claim is set up as
IV. BALANCE DUE ON SALARY OF MRS. HENKEL, BOOKKEEPER, $945.00. (Plaintiff's Exhibit No. 1, page 7).
Mrs. Henkel's statement, as set forth in the exhibit, shows a total
amount of $2,445.00. She first claims that for 12 months, from January 1, 1922, to Decemb_er 31, 1922, she was to receive $10.00 per
month. There is no dispute as to this item. She then charges, for the
year, 1923, at the rate of $25.00, per month, $300.00; for the year,
1924, at the rate of $25.00 per month, $300.00; for the year, 1925, at
the· rate of $25.00 per month, $300.00; for the year, 1926, at the rate
of $25.00 per month, $300.00; and for 7 months of the year, 1927, at
the rate of $25.00, $175.00. Then for 5 months of the year, 1927, at
the rate of $50.00, $250.00; for the year, 1928, at the rate of $50.00,
$600.00; and to.l\1arch 1, 1929, at the rate of $50.00, $100.00.
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Dr. Fisher admits the charges as having been agreed to at $10.00
and $25.00 per month; but states that at the time Mrs. Henkel wanted
the firm to pay her $50.00 per month that he objected for reasons fully
set out in his evidence and which appear to be reasonable, that
35*
is, that Mrs. Henkel keeping the books at her *home had proved
very inconvenient and embarrassing, since when patients came
in to pay accounts, they often did not have their bills with them, and it
would be necessary to phone Mrs. Henkel to get information. If Mrs.
Henkel was not at home, or out of town, the information could not be
gotten, and in many cases the patient went away without paying and
never returned. He desired the books kept at the office and a regular
book-keeper employed. Mrs. Henkel corroborates the fact that the
firm contemplated getting a book-keeper and having the books at the
office ( R. 10, 11 ) .
Dr. Henkel, however, asked him to let Mrs. Henkel continue to
do the book-keeping and said ( R. 485) : "I will take care of Mrs.
Henkel and I will pay her for keeping the books." (See also R. 4867). It will be noted that when Dr. Henkel came back and attempted to
work again, in August, 1927, that he felt grateful, as would naturally
be the case, to Dr. Fisher, who had done all the work during his illness
of two years and divided equally with him, and that is doubtless· why
he told him to let Mrs. Henkel go on with the book-keeping and he
would pay her salary. That was as little as he could do, and after this
time, Dr. Fisher was no longer liable for any part of her salary, the
same, as agreed between the partners, was to be paid by Dr. Henkel out
of his share. Under all the circumstances of this case, this would
appear to be fair, reasonable and right; and it would appear to your
commissioner that if Mrs. Henkel did not pay herself and charge the
same to her husband's share that it was her own remissness and neglect, and that Dr. Fisher is in no way liable and should not be
36*
held ac*countable if she did not get her salary.
Your commissioner, on the evidence of Dr. Fisher, and the
entire lack of evidence on behalf of Mrs. Henkel, eliminates the salary
from August 1, 1927, thereafter, as charged in her account.
It further appears from the evidence that Dr. Fisher claims the
benefit of the Statute of Liinitations on the account down to February
20, 1927, three years before the bringing of this suit, the amount of
which aggregates $1,361.67.
The account also shows that Mrs. Henkel was paid by Fisher &
Henkel, on account of her salary, $500.00. There is no evidence to
show when this was paid, or what part it covered. Therefore, for lack
of evidence, your commissioner will apply it, as Mrs. Henkel had a
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right to do, to the oldest part of the· account, which would leave
$861.67, which would be barred by Statute. Of this sum~ Dr. Fisher
would owe Mrs. Henkel one-half, if the same were not barred by
Statute.
It further appears that T. R. Nelson, attorney, paid Mrs. Henkel
on account of salary the sum of $1,000.00. This payment is contested
by Dr. Fisher; and, in the opinion of your commissioner, was without
authority on the part of Mr. Nelson to pay the same on salary account,
for the reasons heretofore stated, showing that Mrs. Henkel was not
entitled to charge Dr. Fisher with these amounts. Therefore this payment will have to be charged as against Mrs. Henkel personally and
will be so done in the final summing up of the accounts in this
case.
37*
*It further appears that Mr. Nelson, as attorney, paid
Mrs. Henkel $433.34, being the amount at the rate of $50.00
per month for the time she was employed by Mr. Nelson to assist him
in the collection of the firm's accounts. Dr. Fisher testified that it was
mutually agreed between him and Mrs. Henkel that Mr. Nelson was to
collect these accounts for ten per cent. Mrs. Henkel also states Mr.
Nelson was to collect the accounts on a ten per cent basis ( R. 65-d, e).
It will be seen in the settlement of Mr. Nelson's accounts, filed in the
papers, that he has withdrawn his commissions from the collections.
Dr. Fisher says that there was no agreement or understanding whatever that Mrs. Henkel was t~ be paid, or any other person, for any
services rendered in the collection of the firm's business.
In the opinion of your Commissioner, Dr. Fisher should not be
charged with this item, or any part thereof, and he will treat this payment on account of her share in the partnership.
V. Mrs. Henkel, in her deposition ( R. 33, 34), set up a claim
against Dr. Fisher, which was not included in her original statement
of accounts, of $500.00, which she asserted was paid by Dr. Fisher to
the American Optical Company the latter part of March, 1929, by
check on the firm's joint bl;lnk account, but which paid his personal
glass account with this firm. Dr. Fisher denies this ( R. 498-9) and
says that the check was for part of the old account due by Fisher and
Henkel, and was, in no sense, used to pay any personal account
of his own. Dr. Fisher testified positively as to *this and Mrs.
38*
Henkel from her deposition apparently knows very little about
it; she never produced the check in evidence, although it had been in
her possession and she stated that Mr. T. R. Nelson, attorney, had the
check, and the check was called for by the attorney for Dr. Fisher; but
to this date the check has never been produced. Commissioner is,
therefore, constrained to rule out this claim for two reasons :
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( 1) Because it was never set up in Mrs. Henkel's original bill of
.complaint or in her account, but only in her evidence, and is
not supported by any evidence and is denied by Dr. Fisher
most emphatically, and reason and common sense, under the
facts and circumstances of this case, would seem to bear out
Dr. Fisher's evidence;
(2) Mrs. Henkel, if she had had any faith in the validity of this
charge, could easily have gotten a duplicate of the items,
with their dates, from the Optical Company, which would
have put at rest any dispute as to what the check was given
for. This was within her power; she was asserting the claim;
her attorneys knew what was necessary, and when it was so
easy to have been established, she has utterly failed to do so.
*VI. In her testimony, but not in her original account,
Mrs. Henkel has set up an account, aggregating $672.50, which
is filed as
39*

PLAINTIFF'S EXHIBIT NO. 4-ERASURES,
DAILY RECORD SHEETS
and which consists of items taken from loose sheets, numbered 1-32,
inclusive, and which, for convenience, were made up on two typewritten sheets, also a part of this same exhibit.
During the actual taking of Mrs. Henkel's deposition, her own
counsel eliminated $362.50 from this account, leaving the remaining
charges to be $310.00.
Your commissioner will not set up in this report all of the items
charged in this account, but refers more particularly to an itemized
statement made up by him, covering each of the items and referring to
the Record as to the evidence in support of or against the same, which
he files with this report, marking the same "Commissioner's Exhibit
No. D," the pages of same being numbered 35 to 39, inclusive.
Reference to Commissioner's Exhibit No. D will show, for instance, that Mrs. Henkel has made a charge against Dr. Fisher for a
tonsil operation on Miss Florence lVIcNulty, $30.00, and that the daily
record sheet shows a treatment, $3.00, was to be charged against Miss
McNulty, Mrs. Henkel making her charge of $30.00 against Dr. Fisher, of the erasure which she claims she has read beneath the no40*
tation. However, she has entered this charge of $3.00 *against
Miss MeN ulty on her books from this very sheet which she has
filed as her exhibit. This charge is of date, March 26, 1927, when Dr.
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Henkel was sick and out of the office; but both Dr. Henkel and Dr.
Fisher were available for her to interrogate them; and, as book-keeper
for the firm, if she thought there had been a mistake, or if she had any
suspicions, that was the time for her to straighten it out. Your Commissioner believes from the Record that there is no ground for this
charge; and that certainly if Mrs. Henkel did not correct it, when it
was her duty to do so as firm book-keeper, it is now too late for her
to try to collect it from Dr. Fisher, according to her whims and ideas
without any evidence to support it. In this connection, it must be noted
that, at the time these sheets came into Mrs. Henkel's hands for entry
on the books-March 26, 1927, to May 31, 1927-the sheets were
fresher and the matter erased doubtless more easily decipherable.
These same objections, in principle, run through the remaining
items charged on this account, as well as other objections set out under
each item (see Commissioner's Exhibit No. D).
For the reasons above stated, your commissioner is of the opinion
that Dr. Fisher is not chargeable and should not be charged with any
part of this account, and he so reports.
Under this head, it is important and necessary to determine when
the partnership between Dr. Fisher and Dr. Henkel was terminated.
Dr. Fisher testified that many times during Dr. Henkel's illness
that Dr. Henkel would say to him that he had done too much for
him; that no one would have done as much; and that the busi41 *
ness *was his (Fisher's) to run as he pleased; and that, on
numerous occasions, he stated how good he (Dr. Fisher) had
been to him (Dr. Henkel); and that, in the month of December, 1928,
when he was struck with his fatal illness that, in his bed-room, Dr.
Henkel told him that he was through and would never ·be able to work
again; that the partnership was through and the business was his to do
with it as he pleased. Dr. Fisher testified that he told Dr. Henkel that
he would let the matter run along until the first day of January following (1929); that, on the first day of January, 1929, Dr. Henkel was
very ill and had been moved to Charlottesville. Dr .Fisher further
testified that he notified Mrs. Henkel that the partnership had been
terminated on January 1, 1929; and he further states that he thought
and believed it had been terminated at this time and kept all the books
from that date. (See Record--42, 43, 495, 515, 515, 516, 517, 518,
535, 558.)
:
Dr. Fisher testified (R. 518) that when Mr. T. R. Nelson told
him that the money and the business that was done from January 1,
1929, to February 12, 1929, belonged to the partnership, that not being
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a lawyer he did not understand it, and he did turn over to Mr. Nelson
the cash he had collected and the business he had done, although he
told him (T. R. Nelson) that he "had a thorough understanding that
our partnership ended as of December 31, 1928, and I thought it was
an outrage that as good as I had been to Dr. Henkel and after all I had
done for him that that could not be so." (R. 518.) Dr. Fisher also
testified (R. 519) "He (Mr. T. R. Nelson) said it was the law
42*
and it cannot be otherwise. I am a *poor business man ; I did
not consult any one about it; I took his word about it."
Mrs. Henkel denies that Dr. F~sher advised her the partnership
was dissolved as of January 1, 1929 (R. 65-b), but she admits that the
books were kept by Dr. Fisher from that date on (R. 65-c). However,
all through her testimony she claims that the business from January 1,
1929, to February 12, 1929, was partnership business, and that she is
entitled to her share of it. Mr. T. R. Nelson has not testified at all in
the case.
Taking the Record in this case, the many illnesses of Dr. Henkel;
the fact that Dr. Fisher turned over to him through long periods of
illness one-half of the daily proceeds of the office, despite the protestations of Dr. Henkel, as shown from the evidence, from time to time,
that it was unfair to Dr. Fisher; and the further fact that this Record
discloses that Dr. Fisher has proven himself to be a very poor business
man, and while he has quite a reputation as a medical man, he certainly
does not know· business, or the legal aspects of partnership in any
manner, which all goes to corroborate Dr. Fisher's testimony on this
point. It was a verbal contract of partnership to begin with and could
have been terminated at any moment. Therefore your commissioner
feels constrained, under all the facts and circumstances disclosed in this
case, to state that it is perfectly reasonable to take the view that the
partnership was terminated as of January 1, 1929, and that Dr. Fisher
should recover for the amounts turned over to Mr. Nelson and
43*
collections made by Mr. Nelson on account of the *work done
by Dr. Fisher for the period of January 1, 1929, to February
12, 1929, these amounts being shown by the papers filed in the case to
aggregate $2,220.10, and that in the accounting this sum should be returned to Dr. Fisher. (See papers which your Commissioner has
marked "Exhibits X & Y.")
Therefore, in this connection, your commissioner will now state,
in a brief form, the partnership accounts and the proper distribution
thereof:
Mr. Nelson, on his actual. .books, accounts for collections of
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$14,964.03 (see paper, which your Commissioner has marked "Nelson
Exhibit No. 1"), but from his bank balances and actual payments, it
would seem that the total amount of receipts should be $14,983.92.
That is the difference, as shown in the statement hereto attached
(Nelson Exhibit No. 1), given by Mr. Nelson from his books, and
from the copy of receipt of Curry & Carter, attorneys for Dr. Fisher,
of January 6, 1931, showing that T. R. Nelson gave a check for
$1,335.45 and another for $6.98, in full of his balance, aggregating
$1,362.43. ( See paper which your Commissioner has marked "Nelson
Exhibit No. 2"). This explanation is made by your Commissioner, in
order to account for the difference in total receipts as given in the following statement, and the figures given in l\rir. Nelson's statement
(Nelson Exhibit No. 1 ).
44*
*This statement will be as follows :

Total Receipts of T. R. Nelson ............. .
Less refund due Dr. Fisher on account of business, January 1/29 to Feby. 12/29 ...... .

$14,983.92
2,220.10
$12,763.82

Total disbursements, by T. R. Nelson, act. debts
and costs ........................... .

6,159.47

Value of office equipment ................. .

$ 6604.35
740.80

Total assets of firm. . . . . . . . . . . . . . .
$ 7,345.15
One-half to each partner ........... $3,672.57 0
DR. FrsHER's AccouNT
Refund of business for 1/1/29 to 2/12/29 ... .
$ 2,220.10
Share, net, firm's assets ................... .
3,672.58
Total due . . . . . . . . . . . . . . . . . . . . . . .
1929, Dec. 28, Reed. frmn T. R. Nelson ...... $2,014.34
1930, Feby. 15, Reed. from T. R. Nelson ..... 1,000.00
1931, Jany. 31, Reed. from T. R. Nelson. . . . . 1,362.43

$ 5,892.68

Total . : . ....................... $4,376.77
Equipment . . . . . . . . . . . . . . . . . . . . . . . . . . 740.80
Total charges ................... .
Balance due Dr. Fisher ........... .

5,117.57

$

775.11
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AccouNT
Sept. 5, Reed. from T. R. Nelson ....... $1,000.00
Nov. 4, Reed. from T. R. Nelson....... 500.00
Dec. 13, Reed. from T. R. Nelson ...... 1,014.35
Jany. 5, Reed. from T. R. Nelson...... 500.00
Jany. 20, Reed. from T. R. Nelson. . . . . 433.33
Mch. 3, Reed. from T. R. Nelson ....... 1,000.00
MRs. HENKEL's

1929,
1929,
1929,
1930,
1930,
1930,

Total .......................... $4,447.68
Share, net, firm's assets. . . . . . . . . . . . . . . . . . . . 3,672.57
Amount due Dr. Fisher by Mrs. Henkel ...... $ 775.11

45*

*II.

Your commissioner was next directed to state the assets of said
firm, where situated and the fair value thereof.
The only assets of the firm, so far as your commissioner has been
advised, or as disclosed from th~ evidence, are the accounts passing
through T. R. Nelson's hand and collected and paid in by him, as
shown by the foregoing statement, and the office equipment, heretofore reported on and included in the foregoing statement.
It further appears that H. H. Saunders, by agreement, has been
collecting certain accounts, and that he has in his hands at present, the
sum of $105.00, which has not been included in the foregoing statement and distribution.
The only other assets are uncollected accounts, judgements, etc.,
which are probably uncollectable and cannot be with any degree of
certainty set out as assets in this report; but which, if collected later,
can be divided between Dr. Fisher and Mrs. Henkel.

III.
Your commissioner was next directed to state the unpaid indebtedness, if any, of said firm and to whom the same n1ay be coming.
No u·npaid indebtedness has been brought to the attention of
your Commissioner, and it is presumed that all the debts against
46*
*the firm, in view of the length of time that has elapsed, have
been paid.
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IV.
Your commissioner was next directed to take and return with his
report such evidence as may be adduced by either party upon the issues
involved in this case.
Your. commissioner returns with this report all of the evidence
which was taken by either party on all the issues involved herein, together with numerous exhibits, marked as shown from the evidence,
and also returns with this report extracts made from the evidence as to
the various accounts, which he had made in order to analyze and study
the items as set forth in the evidence and to get the aggregate amounts
for this report, and these statements are attached to and made a part
of this report for reference in the event it is desired to more minutely
dissect the findings of this report. (See Commissioner's Exhibits Nos.
A. B, C, and D.)

v.

Your commissioner was next directed to state any other matters
deemed pertinent, or required by any party in interest to be specially
stated.
Under this head, your commissioner would beg leave to bring
to the attention of the Court the main and salient facts dis47*
*closed by the evidence and as heretofore found by him:
It has been stated, without denial and absolutely proven,
that throughout the entire partnership Dr. Henkel had frequent and
long spells of illness and that Dr. Fisher carried on the work and
divided the proceeds, the same being quite large in amount throughout
the whole period, and his action in the matter and his loyalty to Dr.
Henkel has been almost beyond belief, in doing all the work and in
dividing as unselfishly as the Record shows that he did. Dr. Henkel,
as the Record shows, frequently expressed his gratitude, and at the
same time protested against Dr. Fisher carrying on the partnership and
paying him as he did.
Mrs. Henkel was book-keeper for the firm during the entire period
and took charge of her husband's share, as the result of which Dr.
Henkel's estate was quite large, considering all of his illnesses and all
of the expenses he had been put to thereby, simply and solely by reason
of the fact that Dr. Fisher had dealt so generously with Dr. Henkel.
Mrs. Henkel had the opportunity, all through this time, if anything
was wrong, to have corrected it at the time, while both partners were
living and could explain any discrepancies which appeared to her. If
she ever expressed any gratitude to Dr. Fisher during Mr. Henkel's
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life time, the Record does not disclose it, and her attitude, as disclosed
by her evidence, shows that she certainly feels no such gratitude now.
She has admitted, all through the Record, that she raised, on many,
many occasions, the amounts given her by Dr. Fisher as data for
making up the books, usually raising these amounts $.50, some48*
times *$1.00, and in some instances even more, and this practice, on her part, undeniably led to confusion in the accounts
and resulted in differences for some of which she is now charging Dr.
Fisher in her accounts.
Considering the manner in which Mrs. Henkel arrived at the
charges in her accounts and the numerous instances in which her own
counsel had to agree that they were so apparently wrong that they
should be eliminated, it seems to your commissioner inconceivable that
a man, who would voluntarily continue a partnership of this kind, do
all the work for long periods, and pay over large amounts which ran
into many thousands each year, would be guilty of purloining the small
amounts and in the small way that he is charged with having done.
Your commissioner does not believe it consistent with reason, right,
or justice, that claims, which have been asserted as loosely as these
claims of Mrs. Henkel and without proof to sustain them, should be
allowed. For that reason, your commissioner has eliminted the various
and sundry charges, as heretofore set out in this report.
The evidence, as heretofore stated, and the exhibits are voluminous. Your commissioner has tried as best he could to give each and
every item careful and mature consideration; and, upon the whole, he
has reached the findings heretofore reported and submits to the Court
to the best of his ability the amounts eliminated and treated as not
proper charges, and submits that, so far as he has been able to make a
correct report, he has done so in the foregoing.
49*
*There being no other matters deemed pertinent or required to be reported, your commissioner respectfully submits
this report.
Respectfully submitted,

H. H. KERR,
Commissioner in Chancery.
Staunton, Va.,
December 13, 1932.
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*DEFENDANT'S EXHIBIT NO. 1FILED NOV. 13, 1930

THIS MEMORANDUM OF AGREEMENT, made this the
17th day of July, 1930, by and between ELIZABETH I<. HENKEL,
widow and executrix of Dr. S. H. Henkel, deceased, of the one part,
and DR. GUY R. FISHER, of the other part.
WITNESSETH:
WHEREAS the late firm of DRS. FISHER AND HENKEL
operating as a specialist on the EYE, EAR, NOSE, and THROAT in
Staunton, Virginia, up to February 12, 1930, is the owner of certain
office equipment and fixtures at their place of business in the Hogshead
Building at the Corner of Main and Augusta Streets at Staunton,
Virginia, which it is the desire of the parties to have appraised by a
competent dis-interested person;
NOW THEREFORE IT IS AGREED that Dr. W. J. Lueders,
Jr., practicing as a specialist in Staunton on the Eye, Ear, Nose, and
Throat, shall appraise the said partnership, furniture, and equipment to
the best of his ability and judgement, including such articles properly
to be included and which may have been disposed of with the cessation
of the partnership caused by the death of H. S. Henkel on February
12, 1929, for the purpose of enabling the parties to arrive at the fair
value of such furniture and equipment, with the view of making settlement between themselves therefor.
\tVITNESS the following signatures of the parties.
MRS. ELIZABETH K. HENKEL,
By Timberlake & Nelson, Attys.
GUY R. FISHER,
His Atty., Charles Curry.
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*EXHIBIT X

LIST OF WORK DONE FROM JANUARY 1, 1929, TO FEBRUARY 12, 1929, vVHICH WAS COLLECTED FOR BY
THOMAS R. NELSON, ATTORNEY, AS SHOWN
BY HIS REPORT OF RECEIPTS AND
DISBURSEMENTS
Armstrong, Mrs. Hettie ....................... $
Atkinson, Frank ............................ .
Brooks, Nortnan ............................ .
Breeden, Byrd ............................. .
Browne, J. R.............................. .
Bridge, Raymond ........................... .
Brizendine, Mrs. W. H ...................... .
Baylor, Fred............................... .
Bosserman, Gladstone ....................... .
Coiner, Mrs. J. Wade ........................ .
Carlton, William ........................... .
Coyner, Wm. Jr............................ .
Carter, Curry .............................. .
Cason, Wallace ............................. .
Cerantino, R. . ............................. .
Clem, J. A................................. .
Christian, Mrs. Walter ....................... .
Consolvo, M. C. . ........................... .
Davis, Frank ............................... .
DeGraff, Fred .............................. .
Dickenson, Miss Lyla ........................ .
Dull, Frank ................................ .
Egenbright, George ......................... .
Echard, Mrs. S. L. . ........................ .
Fauver, R. A.............................. .
Flippin, Martha ... ·............•.............
Greaver, Mrs. Fannie ........................ .
Harris, Frank H. . .......................... .
Hiser, Miss S. M........................... .
Henkel, Mrs. Godfrey ....................... .
Jordan, Claude ............................. .
I(err, Emmett .............................. .
l(ennard, George ........................... .

5.00
8.00
22.00
4.50
20.00
1.75
12.50
18.00
2.00
9.00
2.00
2.50
7.50
3.00
10.00
2.00
6.00
11.00
2.50
20.00
17.50
31.50
10.00
8.00
2.50
6.00
15.00
17.00
2.50
9.00
5.00
2.00
2.00
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Lyle, Wayland ............................. .
Lyle, Walter ............................... .
Levy, Mrs. Betty ........................... .
Lackey, Miss Jeannette ...................... .
Lipscomb, E. B. . ........................... .
Logan, John ............................... .
Leach, C. S................................ .
Lockridge, W. R. . ......................... .
*Massie, H. D............................. .
Miller, A. E. . ............................. .
Manley, Mrs. J. 0 .......................... .
Miller, H. T ............................... .
Miller, George ............................. .
McClure, Vance ................... ·......... .
Opie, Walton .............................. .
Perry, Miss Sue ............................ .
Payne, W. A............................... .
Purnell, W. R .............................. .
Page, Mrs. C. P ............................ .
Ranson, Thos. . ............................ .
Ross, Charlie .............................. .
Rhea, Chester .............................. .
Stickley, Mrs. Arthur ....................... .
Showalter, George ......................... .
Scheele, H. F. . ............................ .
Simmons, I. Q. . ........................... .
Simmons, J. R. . ........................... .
Starksweather, C. E ......................... .
Snyder, Harry ... ·.......................... .
Smith, A. G................................ .
Slaven, John E ............................. .
Thompson, E. L. . .......................... .
Todd, George .............................. .
V alz, Mrs. Julian ........ : .................. .
Warden, T. A .............................. .
Weller, Lyle ............................... .
Wood, Mrs. J. B............................ .
White, Ed................................. .
Ware, Reba ................................ .
Wills, Miss Etta ............. ; .............. .
Youell, Mrs. Stella .......................... .

2.00
5.00

10.00
6.00
6.00
2.00
5.00
17.00
4.00
13.00
8.50
3.00
3.00
3.00
14.50
7.00
6.00
8.00
1.00
7.00
3.00
20.00
.75
10.00

23.00
19.00
7.00
22.00
22.50
5.00
4.00
10.00
18.50
4.00
6.50
2.50
3.00
9.00
4.50
4.00
2.50
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Craun, Minor .............................. .
Davis, Mose ............................... .
Ewing, Miss Ethel .......................... .
Fogle, Mrs. L. R........................... .
Foley, ]. S................................ .
Hemp, Guy ................................ .
Hook, H. B................................ .
Hamilton, Guy ............................. .
Hall, C. K................................. .
Houser, Kenneth ........................... .
Moffett, Stuart ...................•..........
McDaniel, J. A. . ........................... .
Powell, Stuart D........................... .
Pence, G .M............................... .
Quillen, E. M. . ............................ .
Ranson, Thos. . ............................ .
Rohrer, J. E ..· ............................. .
Shuey, Miss Marian ......................... .
Stoddard, Maynard ......................... .
Stafford, Miss Laura ........................ .
Trimble, Fred .............................. .
V alz, Julian ................................ .
Wine, E. C................................ .
Webb, Captain Wilfred ...................... .

10.00
4.50
3.00
2.00
3.00
4.00
5.00
2.50
2.50
10.00
4.50
10.00
3.00
2.00
35.00
2.00
10.00
2.00
2.50
4.50
37.00
4.00
2.50
3.00
$797.50
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*EXHIBIT Y
Items from January 1, 1929, to February 12, 1929
Armistead, R. M................. $
Armstrong, Harry ............... .
Ashby, Miss Mamie .............. .
Armstrong, Mrs. Hettie ........... .
Atkinson, Frank ................. .
Armstrong, Frank ............... .
Agee, Mrs. G. B................. .
·Adams, John .................... .
Atkinson, Miss Elizabeth .......... .
Alvis, Mrs. Sam ................. .

Dr.
11.00 $
23.00
18.00
5.00
8.00
11.50
2.00
10.00
3.00
18.00

Cr.

2.00
10.00
3.00
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Brooks, Norman ................. .
Hartman, Dr. . .................. .
Bear, Mr. W. T ................. .
Breeden, Byrd ................... .
Buchanan, Miss Anna ............ .
Browne, J. R. . .................. .
Banister, Virginia ................ .
Bowman, Ward ................. .
Bowles, Mattie .................. .
Bridge, Raymond ................ .
Byrd, Mrs. J. M................. .
Bare, J. W ...................... .
Beardsworth, Major ............. .
Bell, Mrs. Thos.................. .
Brizendine, Mrs. W. H ........... .
Brown, J. A .................... .
Brown, Miss Emma .............. .
Bell, Mrs. J. W .................. .
Bowman, Joe ................... .
Baylor, Fred .................... .
Beard, C. A ..................... .
Bosserman, Gladstone ..........·.. .
Barnwell, W. W ................. .
Bosserman, W. C. . .............. .
Burnham, Cadet ................. .
Collins, Sam .................... .
Ellinger, Mr.................... .
Coiner, Mrs. J. Wade ............. .
Craun, Mrs. Minor ............... .
Coyner, Sam G.................. .
Click, Geo...................... .
Carlton, W m.................... .
Coyner, Wm. Jr................. .
Carter, Curry ................... .
*Collins, Miss Elizabeth .......... .
Cason, Wallace .................. .
Conner, Boyd ................... .
Cerantinio, R. . ................. .
Craun, James ................... .
Clem, J. A ...................... .
Carr, John E .................... .
Christian, Mrs. Walter ............ .

22.00
8.00
2.00
4.50
8.00
20.00
16.00
19.00
19.00
1.75
33.00
2.00
4.50
30.00
12.50
4.50
20.00
2.00
1.50
18.00
2.50
2.00
8.00
20.00
9.00
13.00
10.00
9.00
11.00
14.00
4.00
2.00
4.50
7.50
2.50
3.00
19.00
10.00
17.00
2.00
7.00
6.00

8.00
2.00
8.00
7.00
19.00
19.00
2.00
4.50
30.00
4.50
20.00
2.00
1.50
2.50
8.00
20.00
9.00
10.00

14.00
4.00
2.00
2.50
19.00
17.00
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Consolvo, M. C.................. .
Davis, Frank ................... .
DeGraff, Fred ................... .
Dickenson, Miss Lyla ............. .
Dickerson, Mrs. H. P ............. .
Dull, Frank ..................... .
Duval, Miss Lelia ................ .
Eckard, G. S. . .................. .
Ericks, Grover .................. .
Engleman, H. F ................. .
Ergenbright, Geo. . .............. .
Engleman, M. W ................ .
Eckard, Mrs. S. L. . .............. .
Eye, Mr. John .................. .
Fauver, R. A .................... .
Flippin, Martha ................. .
Fitzgerald, Mrs. S. R............ .
Grether, Mrs. Selma ............. .
Greaver, Mrs. Fannie ............ .
Gabbert, John .................. .
Green, Miss Dora ............... .
Guyer, Keiser .................. .
Grove, E. N .................... .
Gravatt, Rev. J. J ................ .
Hutchens, Stuart ................ .
Hildebrand, S. C. . .............. .
1-Iansen, G. H. . ................ .
Harding, Miss Julia ............. .
Harman, Mrs. Harper ........... .
Harris, Frank H. . .............. .
Hiser, Miss S. M.......... ·...... .
Harlow, E. A ................... .
Harman, Ambrose .............. .
Hansen, Mrs. C. A............... .
Hicklin, C. D. . ................. .
Henkel, Mrs. Godfrey ............ .
Jordan, Claude ................. .
Johnson, Robert ................ .
Jackson, Herhert ................ .
Hunter, vV. G. . ................ .
Judy, Mrs. Ada ................. .
!(err, Emmett .................. .

11.00
2.50
20.00
17.50
19.00
31.50
10.00
21.00
5.00
17.00
16.00
2.50
8.00
20.00
2.50
6.00
6.00
7.50
15.00
19.00
7.00
7.00
15.00
4.00
14.00
7.00
19.50
2.50
16.00
17.00
2.50
10.00
16.00
16.00
15.00
9.00
5.00 •
10.00
15.50
1.50
15.00
2.00
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20.00
17.50
19.00
10.00
21.00
17.00

20.00

7.50
19.00
7.00
7.00
15.00
4.00
7.00
19.50
16.00

10.00
16.00
16.00
15.00

10.00
15.50
15.00
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Karicofe, R. S.................. .
l{ivlighan, M. . ................. .
Kendig, C. D. . ................. .
*Kennard, Geo. . ................ .
Kerr, Frank .................... .
Lyle, Wayland .................. .
Landram, Thos. . ............... .
Lyle, Walter ................... .
Levy, Mrs. Betty ................. ·
Lackey, Miss Jeanette ............ .
Lipscomb, E. B................. .
Logan, John .................... :
Leach, C. S..................... .
Loehr, Miss Alis. . .............. .
Lockridge, W. R. . .............. .
Lynch, Rev. W. W ............... .
Law, W. T .................... .
Leonard, Miss Blanche ........... .
Martin, G. W. . ................. .
Miller, Dr. Casper ............... .
Massie, H. D................... .
Miller, A. E. . .................. .
Miller, Robert .................. .
Moore, James I. ................ .
Moore, R. W ................... .
Miller, Jacob ..................•.
Menefee, Mrs. Maude ............ .
Manley, Mrs. J. 0 ............... .
Miller, H. T .................... .
Miller, W. J .................... .
Miller, Geo..................... .
McManaway, Jess ............... .
McCoy, Taylor ................. .
McClure, Vance ................. .
McDorman, Prof. . .............. .
Newton, Miss Elizabeth .......... .
.Opie, Walton .................. .
Perry, Miss Sue ................. .
Prescott, Herbert ................ .
Phillips, Geo. . .................. .
Payne, W. A................... .
Purnell, Commander W. R. . ...... .

25.00
19.00
5.00
2.00
19.00
2.00
3.00
5.00
15.00
6.00
6.00
2.00
5.00
5.00
17.00
16.00
3.00
20.00
1.75
12.00
4.00
13.00
12.00
7.50
6.00
2.00
21.00
8.50
3.00
5.00
3.00
15.00
13.00
3.00
20.00
7.00
14.50
7.00
17.50
3.00
6.00
8.00

19.00

6.00

5.00
16.00
3.00
20.00
12.00

7.50
6.00
21.00

5.00
15.00
20.00
7.00
17.50
3.00
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Page, Mrs. C. P. . ............... .
Regar, CadetS. M.A ............ .
Ranson, Thos. . ................. .
Roadcap, W. A .................. .
Roudabush, 1\tlrs. R. G. . ......... .
Ross, Charlie ................... .
Rhea, Chester .................. .
Radford, D. H. . ................ .
Stickley, Mrs. Arthur ............ .
Showalter, Geo. . ................ .
Scheele, H. F. . ................. .
Simmons, I. Q.................. .
Simmons, J. R. . ................ .
Sillings, Miss Annie ............. .
*Soneburnero, Harold ........... .
Siron, Howard ................. .
Smith, Henry .................. .
Starksweather, C. E .............. .
Sproul, Hugh ................... .
Snyder, Harry .................. .
Sprint, Mrs. J. T ................ .
Sparrow, Mrs. Isabel ............ .
Smith, A. G.................... .
Slaven, John E .................. .
Tanquary, Mrs. Ada E. . ......... .
Tynes, Dr...................... .
Thompson, E. L .................. .
Todd, Geo...................... .
Thompson, Earl ................ .
Thacker, Mrs. Dewwy ........... .
Thomas, H. L. . ................ .
Turner, H. R. . ................. .
V alz, Julian, Mrs. . .............. .
Warden, T. A................... .
Weller, Lyle ................... .
Wood, Mrs. J. B................ .
Wholey, Miss Margaret .......... .
Wood, Dr. James .............. ..
Wyant, Rev. Fred. B............. .
Walker, Miss Pauline ............ .
Wiseman, Mrs. Geo.............. .
White, Ed...................... .

1.00
17.00
7.00
9.00
7.00
3.00
20.00
12.50
.75
10.00
23.00
19.00
7.00
19.00
5.00
5.00
2.00
22.00
58.00
22.50
2.00
2.50
5.00
4.00
7.00
2.60
10.00
18.50
11.00
16.00
7.00
1.50
4.00
6.50
2.50
3.00
3.00
17.50
10.00
2.50
5.00
9.00

55
17.00
9.00

19.00
5.00

58.50
5.00

7.00
2.60
11.00
16.00
7.00

3.00
17.50
10.00

56
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Ware, Reba .................... .
Williams, Miley ................. .
Wills, Miss Etta ................ .
Whisman, Wm .................. .
Youell, Mrs. Stella .............. .
Young, Wm.................... .
Simmons, Miss Jessie ............ .
Durham, Miss Mary ............. .
Baker, MJss Evelyn .............. .
Grant, J. H ..................... .
Durham, Miss Mary ............. .
Lankford, Livens ............... .
Meybin, Robert J. . .............. .
Murphy, B. G. . ................ .
Gamater, Van Ness D ............ .
Atkins, Miss Alma .............. .
Boggs, S. D.................... .
Beardsworth, Maj. Thos.......... .
Baylor, Fred ................... .
Britt, Dola ..................... .
Berry, Sidney .................. .
Cabell, E. M. . ................. .
Click, George ................... .
*Carroll, W. B.................. .
Craun, l\1inor .................. .
Collins, Miss Elizabeth ........... .
Cushing, E. J ................... .
Connor, Boyd .................. .
Carroll, C. K. . .................. .
Collins, Rose, Miss .............. .
Cransborn, B. G. . ............... .
Dabney, E. H. . ................. .
Davis, 1\lliss Audry .............. .
Davis, Mose ...................... .
Doswell, S. J. . ................. .
DeVaughan, Miss Harriet ........ .
Ewing, Miss Ethel .............. .
Fogle, Mrs. L. R................. .
Freed, Mrs. Frank .............. .
Foley, J. S ..................... .
Greaver, Fannie ................. .
Garber, R. G................... .

4.50
18.00
4.00
2.00
2.50
5.00
17.50
18.00
18.00
9.50
10.00
10.00
18.00
8.00
8.00
30.00
5.00
6.50
18.00
30.00
13.00
7.00
44.00
5.00
10.00
2.00
3.00
6.00
2.00
4.00
15.00
33.00
4.00
4.50
2.00
3.00
3.00
2.00
6.50
3.00
4.50
5.00

18.00

5.00
17.50
18.00
18.00
10.00
10.00
18.00
8.00
8.00
10.00
5.00
6.50
13.00
7.00
44.00
2.00
3.00
6.00
4.00
15.00

4.50
5.00
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Graves, E. Boyd ................ .
Gochenour, Mrs. S.D............ .
Green, Miss Dora ............... .
Guyer, Kinser A. . .............. .
Grove, William ................. .
Hutchens, Stuart ................ .
Hemp, Guy .................... .
Hook, H. B.................... .
Harper, T. C. . .................. .
Hamrick, Scott ................. .
Hatcher, F. E ................... .
Hamilton, Guy ................. .
Hills, H. N..................... .
Hall, C. K ...................... .
1-Iouser, Kenneth . . . . . . . . . . . . . . .. .
Jennings, R. C. . ................ .
Knowles, Lewis ................. .
K.endig, C. D. . ................. .
Kennard, Geo. . ................. .
Lineweaver, Robert ............. .
Miller, A. E. . .................. .
Mason, C. M.................... .
Mitchell, Frank ................. .
Morris, W. S. . ................. .
Matthews, Sidney ............... .
Moffett, Stuart ................. .
Miley, Beatrice ................. .
McCoy, Taylor ................. .
McDaniel, J. A. . ................ .
McBride, Rev. J. M.............. .
Powers, C. H. . ................. .
Payne, W. A ................... .
Parrish, Howard ................ .
*Powell, Stuart D ............... .
Pence, G. M..................... .
Guillen, E. M. . ................. .
Ranson, Thos. . ................. .
Rohrer, J. E. . .................. .
Siron, Howard ................. .
Sproul, W. W ................... .
Shuey, Miss Marian ............. .
Stone, J. Vv. . ................... .

35.00
7.00
7.00
6.50
12.50
4.00
4.00
5.00
10.00
3.00
3.00
2.50
2.50
2.50
10.00
3.00
30.00
4.00
4.00
2.50
4.00
5.00
50.00
2.50
5.00
4.50
11.50
10.00
10.00
12.00
6.00
10.00
3.00
2.00
35.00
2.00
10.00
30.00
30.00
2.00
6.00

57
35.00
7.00
6.50
12.50
4.00

2.50

4.00
50.00
5.00
11.50
13.00
10.00

10.00

6.00
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Sillings, R. S. . ................. .
Stoddard, ~aynard ............. .
Smith, ~iss Jacqueline .......... .
Stafford, Miss Laura ............. .
Stollenwerck, B. F. . ............. .
Simms, ~iss Bessie ............. .
Shanklin, E. W .................. .
Smith, Miss Elizabeth ........... .
Tanquary, ~rs. Ada ............. .
Tribbett, W. E .................. .
Trimble, Fred .................. .
Thompson, Finley ............... .
Thomas, H. L. . ................ .
V alz, Julian .................... .
Wholey, Miss ~argaret .......... .
Wilson, Emory ................. .
Wiseman, Ira ................... .
Wine, E. C..................... .
Webb, Capt. Wilfred ............ .
Wright, F. A................... .
Coffey, H. T. . ................. .
Dr. Tynes ...................... .
Miller, Jacob C. . ................ .

5.00
2.50
7.50
4.50
3.00
3.00
8.00
6.00
2.00
4.00
37.00
3.00
3.00
4.00
4.00
2.00
3.00
2.50
3.00
5.00
35.00
4.45

7.50
3.00
3.00
6.00
4.00
3.00
4.00

5.00
10.00
2.00

$2,817.30 $1,422.60
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*NELSON EXHIBIT NO. 1

Statement of Receipts and Disbursements made by Thos. R.
Nelson, Attorney for the late firm of Fisher & Henkel, November
29, 1930.
Total Receipts November 29, 1930 .................... $14,964.03
DISBURSEMENTS
1929
May 22
June 8
12
21
24

Ch. No.
Amt.
Mrs. H. S. Henkel Stamps .......... 1. ....... $ 10.00
Mrs. H. S. Henkel Stamps .......... 2 ....... .
10.00
Leader Publishing Co. . ............. 3 ....... .
3.20
~rs. H. S. Henkel Stamps .......... 4 ....... .
10.00
Augusta Nat'l Bank-Firm Note plus
interest ........................ 5 ....... . 2,520.75

Elizabeth K. Henkel, Executrix, vs. Guy R. Fisher
26 Taylor McCoy, J. P.-Costs vs. Robert
Leitch ......................... 6 ....... .
27 Thos. Hogshead-Rent from 9-1-28
through 3-1-29 ......................... .
17 S.C. Gillespie ch. rtd N. S. F ............... ..
25 C. K. Henderson ch. rtd N. S. F .............. .
29 Lang Optical Co. Acct. in Full ............... .
29 Thos. Hogshead Drug Acct. ......... 9 ....... .
29 Jos. W. Gayhart in Full ........... 10 ...... ..
29 Snyder Electrical Co. in Full ........ 11. ...... .
29 Staunton Steam Laundry in Full .... 12 ....... .
29 Cash-Stamps .................... 13 ....... .
July 1 Thos. R. Nelson in part of commission 14 ....... .
8 J. N. Anderson in Full .............. 15 ....... .
8 Cameron Surgical Co. in Full ........ 16 ....... .
8 Kloman Instr. Co. in Full ........... 17 ....... .
8 1\l[rs. S. L. Echard ch. rtd N. S. F .............. .
30 Thos. R. Nelson in part of commission 18 ....... .
30 F. M. Hoge, Treas-Taxes .......... 19 ....... .
30 J. M. Lee, CoL-Taxes ............. 20 ....... .
Aug. 26 Thos. R. Nelson-in part of
commission ................... 21 ....... .
30 Mrs. H. S. Henkel-S tamps ......... 22 ....... .
Sept. 5 Mrs. H. S. Henkel-in part of share .. 23 ....... .
10 Mrs. H. S. Henkel-Stamps ......... 34 ....... .
Oct. 1 Mrs. H. S. Henkel-S tamps ........ 25 ....... .
2 American Optical Co. in full thru
Feb. 12, 1929 ................. 26 ....... .
60*
*22 Mrs. H. S. Henkel-S tamps ...... 27 ....... .
.Nov. 4 Mrs. H. S. Henkel in part of
salary acct. . .................... 28 ....... .
Dec. 13 Cash Stamps ...................... 29 ....... .
20 Thos. R. Nelson in part of commission 30 ....... .
28 Mrs. H. S. Henkel in part of share .... 31 ....... .
28 Dr. Guy R. Fisher in part of share .... 32 ....... .
1930
Jan. 5 Mrs. H. S. Henkel in part of salary ... 33 ....... .
6 Mrs. H. S. Henkel Stamps .......... 34 ....... .
13 Mrs. H. S. Henkel Stamps .......... 35 ....... .
16 Mrs. H. S. Henkel Stamps .......... 36 ....... .

59
3.25
300.00
22.50
18.50
19.10
291.60
2.00
1.35
48.59
10.00
300.00
2.00
7.11
110.86
8.00
400.00
16.45
18.25
75.00
5.00
1,000.00
5.00
5.00
1,066.08
5.00
500.00
2.50
300.00
1,014.35
2,014.34
500.00
5.00
5.00
1.00
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17 Thos. R. Nelson in part of commission .......................... 37 ....... . 100.00
20 Mrs. H. S. Henkel salary from 5-1-29
through 1-20-30 at $50.00 per mo. 38 ....... . 433.33
25 F. S. Moore ch. rtd ................ ~ ......... .
7.50
Feb. 10 John Stoddard Acct. to date ........ 39 ....... .
3.50
53.00
13 John Stoddard Acct. to date: ........ 40 ....... .
15 Guy R. Fisher in part of share ....... 41. ...... . 1,000.00
25 Thos. R. Nelson in part of commis. sion .......................... 42 ....... . 210.00
lVIar. 3 Robert Garrett & Son in part of
Mrs. Henkel's share ............ 43 ....... . 1,000.00
Apr. 22 W. C. McComb, .J. P. costs of suit
3.25
vs. M. F. Carey ................ 44 ....... .
35.73
24 Thos. R. Nelson Commissions to date .. 45 ....... .
15.40
June 5 Thos. R. Nelson Commissions to date .. 46 ....... .
July 1 M. Eugene Williams return of over9.00
payment ...................... 47 ....... .
5.00
14 Thos. R. Nelson Commissions to date .. 48 ....... .
Sept. 2 Mrs. C. F. Hartsook change on
15.00
$30.00 check .................. 49 ....... .
Total disbursements ..................... $13,621.49
Total receipts Nov. 29, 1930 .............. $14,964.03
Total disbursements Nov. 29, 1930 ......... 13,621.49
Balance ...................... $ 1,342.54
Balance in Augusta. National Bank of Staunton, Virginia November 29, 1930, $1,355.45. The undersigned believes that the
61 * dif*ference between the book balance and the bank balance is
due to his failure. to enter on his books a payment of an account which he deposited though he has no means of checking this
belief.
Respectfully submitted,
THOS. R. NELSON.
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*The following abbreviations have been used tn this
transcript:
Account ........................................ act.
Day Book .................................... D. B.
Daily Record slip (sheet) . . .................. D. Rec.
Engagement Pad ............................ Eng. P.
Glasses ......................................... Gl.
Examination .................................... Ex.
General Tonsils ............................... G. T.
Hospital ..................................... Hosp.
Local Tonsils ................................. L. T.
Operation ...................................... Op.
Paid ..................... ·...................... Pd.
Office .......................................... Of.
Refraction ..................................... Ref.
Ledger ....................................... ·.. L.
Page ........................................... P.
Removal ..................................... Rem.
Repair-ing ............ ·......................... Rep.
Serum ......................................... Ser.
Submucous ................................... subn1.
Turbinectomy ................................. Turb
Treatment-s ................................ Tr.-Trs.
Tonsils ....................................... Tons.
Tonsillectomy ............................... Tonlec.

By request of counsel, the charges eliminated, the accounts that
may be duplicates, by reason of the similarity of names, or the closeness of dates, and the charges that were changed, have been underscored by the stenographer, as the transcript was made.
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*IN THE CORPORATION COURT FOR THE
CITY OF STAUNTON, VIRGINIA:

ELIZABETH K. HENKEL, etc.,
vs.
GUY R. FISHER
The depositions of Elizabeth K. Henkel and others, taken before
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the undersigned Commissioner in Chancery of the Corporation Court
of the City of Staunton, Virginia, on the 12th day of November,
1930, in the office of Kerr, Churchman and White, in said city, between the hours of 10 A. M. and 6 P. M., to be read as evidence on
behalf of the plaintiff along with my report in said cause.
PRESENT:

Timberlake & .Nelson, attorneys for plaintiff,
Curry & Carter, attorneys for defendant.
ELIZABETH K. I-IENKEL

a witness of lawful age, being first duly sworn, appearing in her own
behalf, deposes and says as follows:
Direct Examination
BY MR. NELSON:

Q 1 Please state your name, residence and whether you are over
21 years of age?
·
A Elizabeth K. Henkel, Staunton, Va., I am over 21 years of
age.
Q2 You are the widow and beneficiary under the will
of Dr. Homer *S. Henkel?
64*
A I am.
Q3 Did you have any business relation or connection with the
firm of Fisher & Henkel?
A I did. I was not a member of the firm, but I assisted them in
every way I could in their business.
Q4 Just what were your special duties?
A I kept books for Fisher and Henkel; I helped to make out the
checks to pay the bills when the bills were paid.
QS How long were you the book-keeper of the firm?
A When they started business in January, 1922, up until the
time of the dissolving of the firm.
Q6 Was your husband able to attend to his part of the business
during the partnership up until his death?
A No, he was sick during that time from August, 1925, and
he worked 3 weeks in June of 1927.
Q7 Do you mean he was able to attend to his business the last
3 weeks of June, 1927?
A The last 2 or 3 weeks of June.
Q8 What was the date of his death?
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A February 12, 1929.
Q9 For what proportion of the time from June, 1927, up to
the time of his death was he incapacitated?
A None whatsoever. The office was open two weeks in June,
then it was closed for the month of July; both partners were supposed to take their vacation, the office being opened the first of
August.
65*
*Q10 About what time did your husband cease to work
at his profession?
A November 28, 1928.
Qll He was incapacitated from that time until the time of his
death : Is that true ?
A Yes, sir.
Q12 Do you know what was the contract between the partners
as to the division of income?
A It was supposed to be an equal partnership, sharing equally
in expense and also in profits.
MR. CURRY: I object to the answer and ask to have
it stricken out; the witness cannot testify as to suppositions
that she has.
Q 13 From your knowledge as the book-keeper of the firm, how
were the expenses and the income actually divided between the two?
A On an equal basis.
Q14 Were there any pther employees, or assistants, in the business besides yourself?
A After several years Miss Hanger was employed as, I suppose,
office assistant.
Q 15 Do you know what her duties were?
A To do anything that either of the partners wanted her to do.
Q16 Were any memorandums of the business kept by her?
A She made some of the appointments; she made a
66*
notation of some *of the records which were later turned over
to me.
Q17 In what form were these statements of hers made for your
·
benefit?
A They were usually made on tablet paper and then sent up to
me, at which time they were put in a day-book and then from the
day-book they were put in ledgers.
Q18 By whom?
A By me.
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Q19 Did either of the partners keep a memorandum, or daily
entries of their engagements or charges, for your benefit as bookkeeper?
A They did not.
Q20 Did Miss Hanger keep them all?
A She kept the slips or engagements, the daily work, and that
was what was turned over to me; I had nothing to do with the engagements; they were kept on a pad and made sometimes by Miss
Hanger and sometin1es by the doctors themselves.
Q21 Did I understand you to say that the entries on the pads,
engagements pads, and on the tablet were made by Miss Hanger and
sometimes by the doctors themselves, and then turned over to you?
A Then the daily record was turned over to me.
MR. CURRY: I understood that this daily work was
put on the tablet and turned over to this witness, and I call
for the tablets.
*Q22 What became of these tablets that were turned
over to you?
A When copied into a day-book they were then destroyed.
Q23 By whose direction?
A By the mere fact that both partners seemed to think that two
copies were a plenty.
67*

MR. CURRY: I object to the answer and ask to have
it stricken out. This witness does not know what Dr.
Fisher thought, or what somebody else thought.
Q24 Was that practice of destroying the pages after entered by
you on the books followed all through the practice?
A Yes, sir.
Q25 Did you have occasion to observe the division of profits of
the business between the two members at any time?
A Yes, sir, I was in the office several times when the profits
were divided.
Q26 How was that done?
A A record was made of the amount in the cash drawer, the
total added and divided by two; the money was then divided according
to what the total called for.
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MR. CURRY: This witness claims to have kept all
the books of this concern. I call for these alleged statements she is testifying about when there were divisions
made.
*Q27 Did the members of the firm keep an account of
the division further than adding it up?
A They did riot.
Q28 What became of the calculation?
A It was thrown in the trash basket.
Q29 Did the firm keep a bank account?
A After Dr. Henkel's return to the business in 1927 a joint
hank account was opened in the Augusta National Bank.
Q30 How was money withdrawn from that account?
A The checks were signed Fisher & Henkel by which ever
partner drew the amount.
Q31 Where did the office equipment that was in the office come
from? Was it contributed by both, or how?
A It was bought and paid for by both partners.
Q32 All of it?
.
A All except a few pieces which were contributed by each of
the partners when they first opened business in 1922.
68*

MR. CURRY: I object to this answer upon the
ground that this witness has not shown how she knew
what these partners did with reference to the purchase of
property and when they made that purchase.
Q33 After the separate equipment was contributed by each of
the members, was the equipment acquired thereafter bought with the
partnership money?
A No, sir, each partner paid his half, with his personal
69*
check; *each bill was paid by each partner putting up an equivalent amount.
MR. CURRY: I object to this answer. This witness
has not shown how she had knowledge of the payment for
this furniture.
Q34 How did you acquire the knowledge about the contributions to the cost of the equipment?
A A great many of the checks, when the bills were presented,
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both for Dr. Henkel and Dr. Fisher, were made out by me; Dr.
Fisher signed his personal checks and I signed for Dr. Henkel. A
great deal of the office equipment, all of the sitting room equipment,
and some of the hospital equipment was bought by me personally in
Harrisonburg from Denton Company. ·
Q35 Did the firm carry insurance on the office furniture?
A They did.
Q36 Do you know how much they did carry ; and, if so, state?
MR. CURRY: The question is objected to; it is immaterial what insurance they did carry on that furniture.
MR. TIMBERLAKE: To which counsel for plaintiff replies that the evidence is material for two reasons :
( 1) to show they were joint and equal insurers of the equipment; and ( 2) to show its value.
MR. CURRY: The insurance that was obtained on
it is no guide with ref-*erence to the value of it; in
any event, it can be used only as a circumstance.

70*
A

They carried $3,200.00 of insurance on the equipment.
MR. CURRY: I object to the answer because the
witness has not shown that she is qualified to know anything about that. She has had all these papers in her hands
and Dr. Fisher has had none of them, and I call for any
papers and all papers and notes that she has that might
throw any light on this subject.

Q37 What arrangements, if any, did you have with the firm
for pay for your work as book-keeper?
A When the firm first started business, Dr. Henkel kept the
books for a few days and Dr. Fisher came up and he and Dr. Henkel
were working on them together; Dr. Fisher soon tired of that and
suggested that we make some othe~ arrangement. I had agreed to
keep the books in the beginning for $10.00 per month. I found that
it took up a great deal of my time when they were busy, so I told
them I would keep them no longer for $10.00, so they then agreed
to pay me $25.00. I kept them through Doctor's illness until his
return to the business, at which time all my time was consumed in the
keeping of the books and I told them I could not keep the books any
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longer. I was then asked if I could keep the books until some other
arrangement could be made. I told them not at the same price; that
I would keep them for $50.00 per month, and it was agreed
71 *
*that I should be paid $50.00 per month. At that time an
arrangement was to be made whereby the books could be kept
at the office. I was instructed by Dr. Fisher and Dr. Henkel to attend a sale, Mr. Lucas's sale, which was put on by Mr. Lipscomb, and
authorized to buy the safe, so the books could be kept in this safe at
the office ready for the time when they could make some other arrangement, or rearrangement of the business, and get a book-keeper
to stay at the office.
MR. CURRY : I move to strike out the answer; it is
indefinite; no dates are given and nothing is said as to with
whom the contract of her alleged agreement was made, and
for the further ground that she is trying to set up a claim
in a suit for the settlement of partnership accounts, an individual claim; that while there is an averment in the pleadings, the bill was demurred to, and it is not competent evidence to show what her claim against this concern was in
this case.
MR. NELSON: This is a suit for the settlement of
partnership accounts, and it does not seem possible to settle
the partnership accounts without ascertaining what the indebtedness is, and the claim set up by this witness is, according to her contention, a part of the indebtedness to be paid.
72*

MR. CURRY: The objection I was making with regard to this evidence is *that it was not competent to introduce this evidence because of the fact that she cannot assert
her claim in this suit. If she is claiming that the firm owes
her, why then that debt can be shown in order to ascertain
what the liabilities are, that claim being among the alleged
liabilities.

OMIT
BY order of the Court from Question 38, page 11 to Question
157, page 34, both inclusive.
73*

*Q158 The books of the firm of Fisher and Henkel, up to
January 1, 1929, and beginning in the year 1925, have been_
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produced to the Commissioner before whom these depositions are being taken : Will you please state whether those books are so kept
that you could find any item of charge for professional services?
A They probably could be found with a great deal of labor by
anybody except me. There are notations on the edges of the pages
due to the fact that a re-organization was planned and the books are
crowded, thinking that somebody would take over the book-keeping,
which was promised, as soon as the re-organization was made.
Q 159 The ledgers seem to be looseleaf ledgers with tabs for the
different initial letters according to the alphabet: Will you please
examine them and state whether they are indexed?
A (Witness taking 2 loose leaf ledgers) These run from 1922
and are the only books of the firm; these books cover the period of
time from October, 1922, to January 1, 1929.
Q160 At what period during the firm's relations were matters
on a settled basis, or were they ever on a settled basis? I mean, was
there any question as between the partners at any particular time
earlier in the firm's operation as to the complete and satisfactory accounting between them?
A Do you mean a settlement of the business?
Q161 Yes, madam.
74*
*A There was not.
Q162 Was there any point at which there was no question between the partners as to the correctness of their accounts?
A Yes, sir, there were times when there was a question as to the
correctness.
Q 163 When did that begin?
A It was first noticed in November, 1926.
Q164 Then prior to that time, both partners were satisfied as
to the status of the business?
A Yes, sir.
Q165 Please let me ask you to illustrate how you would find a
complete account of any particular person on the books. I happen to
have been one of the firm's patients, or members of my family were:
Please take my name, R. E. R. Nelson, and show where my account
is?
A (Witness taking ledger) Under the letter, "N," is listed,
Nelson, R. E. R., page 11. I turn to page 11, under the "N's," and
here is an itemized account of everything that was done for Mr. N elson, or family, during the operation of the firm, from 1922, to January 1, 1929.
Q166 Does it show the items of charge and what for on the
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debit side of the page and credits for the amount paid on the credit
side, in full and in detail?
A It does.
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*MR. CURRY: I do not understand what the object
of this is. It appears to me to be entirely irrelevant and
o
incompetent.
MR. NELSON: To which counsel for plaintiff replies that the object of it is to explain, if necessary, the
system of book-keeping.

Q167 Will you please examine the corresponding Day Book
and the item of June 22, 1926, on my account, which we have just
been examining?
A (Witness taking Day Book and reading) Mr. R. E. R.
Nelson, June 22, 1926, treating Charles, $2.50, East Beverly St.,
Page 255.
Q168 Does the Ledger refer to the Day Book?
A No, sir, only by date.
Q169 There is no notation of pages?
A No, sir.
Q170 The books which you have been examining appear to
cover the period. in the ledger from 1922 to January 1, 1929, and the
Day Books appear to cover the period from June 30, 1925, to December 8, 1928: Are there any other Day Books applying to the period
between December, 1926, the time at which the accounts were satisfactory to the partners up to January 1, 1929?
A Yes, sir.
Q 171 Will you produce that book, or books, and deliver them
to the Commissioner?
76*
*A I will; I forgot to bring it down.
Q172 What period does the book which you have not
produced cover?
A Prior to January, 1929.
Q173 Back to what point?
A In 1928, during 1928, I do not remember the date.
Q 174 I understand that you simply forgot to bring that book
down?
A Yes, sir, but I will produce it.
Q175 Have you any books covering the period from January 1,
1929, to February 12, 1929?
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A I have not.
Q176 Where is that record?
. A Dr. Fisher has the ledger and Mr. T. R. Nelson has a copy
of the day book.
NOTE: Counsel for alaintiff calls for the production
of the record, covering the period from January 1, 1929, to
February 12, 1929, when desired by the Commissioner or
Counsel.
MR. CURRY: I also call for the book which the
witness says that she forgot to bring; all the books were
called for on yesterday when this witness was being examined.

77*

*Cross Examination
BY MR. CURRY:
Counsel for defendant proceeds to cross examine this
witness, but without waiving any of the objections or exceptions that have been made to the examination in chief.

Q1 Dr. Henkel and Dr. Fisher were very close friends, were
they not, for many years and up to the time of Dr. Henkel's death?
A They were partners.
Q2 I did not ask you if they were partners. I asked you if
they were not very close and intimate friends?
A No, they were not.
Q3 Y ott undertake to tell the Court that they were practicing
Medicine here together for years and were not close friends?
A I do.
.
Q4 Do you undertake to tell the Court that they were not close
friends when they entered into the Business?
A They were partners, but not close friends.
QS If they were not close friends when they entered into the
partnership, then they became close friends?
A No, they were not.
.Q6 Were they antagonistic to each other, or enemies, or·- what?
A They had a respect for each other's opinion and they were
partners.
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Q7 They were not partners before they began to do business to*gether?
A I understand that they were friends but not close
friends; they were too unlike to be close friends.
Q6 You think they formed this partnership when they were not
friendly?
A I did not say, not friendly, but not close friends.
Q9 They did go to New York to school together?
A People who go to school together are not always close
friends.
Q 10 They did go to school together?
A They went to school in New York.
Q 11 Did not they study their specialty there together in .New
York before entering into this partnership?
A They took their studies at the same school at the same time.
Q12 They were there for how long together?
A From October, 1920, to November, 1921.
Q13 Did they room together?
A They did not.
Q14 How long after they got through there did they begin to
do business?
A About 2 months.
Q 15 And your idea is that their relations were not specially
pleasant when they formed this partnership?
A I did not say that.
Q16 What did you say?
A I said they were friends, but not intimate friends.
79*
*Q17 Did that friendship continue up to the death of
your husband?
A The same friendship, but no intinmcy whatsoever.
Q 18 What do you mean by intimacy? When people are partners they naturally are closely associated as people could well be.
What do you mean by intimacy?
A I mean that when people are friends and intimate friends,
they consider the feelings of each other as their own. This was not
done in this case.
Q19 Don't you know that Dr.. Fisher was just as tender ~nd
considerate of your husband through all his sickness and affliction as
one man could be to another?
A I do not know that.
Q20 Didn't he take him to Baltimore when he went there during
his last illness?
78*
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A He did.
Q21 And visited him often?
A He did not.
Q22 While your husband was ill at home, don't you know he
visited him every week and oftener and gave him every attention?
Don't you know that?
·
A He came to see him.
Q23 Don't you know that while your husband was not able to
do any business at all, Dr. Fisher ran the whole business and did the
work your husband would be expected to do, without making any
charge against your husband?
A I do not.
80*
*Q24 Don't you know that the business there was conducted?
A I do.
Q25 Don't you know that the business was conducted by Dr.
Fisher during the entire sickness of your husband, from August, 1925,
for about two years?
A It was.
Q26 And your husband got the profits of that business?
A Some of them.
Q27 Don't you know that he got all of it?
A I do not.
Q28 How do you know that?
A Because the money was turned over to me in some instances,
and in some instances a check was made on the amount that the day
book called for to be credited on the ledger; the amount that the day
book called for as credits and the amounts turned over never corresponded.
Q29 Did you make a complaint as the book-keeper?
A I did, to Dr. Henkel.
Q30 Did you make a complaint to Dr. Fisher?
A He (Dr. Henkel) did to Dr. Fisher.
Q31 Why did he leave the matter standing just as it is after
your husband recovered and returned to the office in the summer of
1927?
A Dr. Henkel had sent for Dr. Fisher on several occasions during his illness to ask him to take over the business of the firm, to run
it as his business, to take over the expenses and to take all of
81 * the profits. Dr. Fisher declined to do that, *saying to Dr.
.
Henkel that he would rather that Dr. :f!enkel would pay half
of the running expenses of the business, and, in return, receive half of
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the profits. Dr. Henkel paid half of the running expenses and received part of the profits.
Q32 Was not this a fact that when Dr. Henkel got ill and was
not able to attend to his business, did he not tell Dr. Fisher that he
was not able to run this business any longer and he felt that Dr.
Fisher was not expected to run it for his benefit, and did not Dr.
Fisher tell him that he wanted the business to continue just as it was
as long as he was so ill and to help him along?
A He did not.
Q33 Didn't you just say that Dr. Henkel offered to turn it over
to him and to get out of it, and Dr. Fisher said he would rather it
would go on, and that was to help your husband and for no other
purpose?
A He did not say that.
Q34 Do you claim that Dr. Fisher gave his whole services to
your husband and for his family's benefit and no consideration was
given for it?
A I do not.
Q35 You do not thank him at all?
A I do not feel that Dr. Henkel or myself owe Dr. Fisher one
single thing. Dr. Henkel conducted the business for the firm for the
first three years with very little help from Dr. Fisher.
82*
*Q36 Don't you know that almost all the business of
that firm came from Dr. Fisher's popularity and not from your
husband at all?
A I do not.
Q37 Your husband was practically a recluse?
A He was not.
Q38 You never gave Dr. Fisher any notice you were going to
bring this suit?
A I had nothing to do with the settlement. I had heard and
Dr. Henkel had heard how very much Dr. Fisher had done and how
kind and considerate he had been and both Dr. Henkel and I were sick
and tired of hearing it, and when it came to a point when it had to
be settled, I did not want to hear how much Dr. Fisher had favored
me, so I decided to have nothing to do with it and I put it in the
hands of a lawyer to settle the affairs of the firm. When its affairs
could not be settled and Dr. Fisher would not co-operate in any way,
there was nothing to do but turn it over to the Court for settlement.
Q39 Why didn't you go to Dr. Fisher, if you wanted to be fair
and open, and tell him of the grievances you are complaining of?
A·. I sent for Dr. Fisher three weeks after Dr. Henkel's death
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and asked him to come out and talk with me of what course we would
pursue, thinking we could get together; Dr. Fisher did not come. At
the end of six weeks I sent again and he came and I asked him
if he would make an offer for Dr.'s *interest in the equipment.
83*
He declined to do so. I m~de him an offer first, I should have
said, which he refused to accept.
Q40 What was that offer?
A $1,000.00.
Q41 For what?
A For Dr. Henkel's interest in the business equipment and any
furnishings that Dr. Henkel was interested in in the office, not only the
part that belonged to Dr. Henkel individually but the interest in the
partnership.
Q42 You mean you offered him $1,000.00 for the ·entire busi·
ness, including the outstanding accounts?
A No, sir, the office equipment in which both w·ere interested
and a few pieces in which he was separately interested which always
had been used by the firm, which were included in this offer. Dr.
Fisher refused to accept my offer and I asked him to make me an
offer, which he likewise refused to do. I asked him if he would buy
the books and make me an offer for the outstanding accounts, and he
declined to do that. I was giving him every opportunity and he did
not see fit to accept them.
Q43 You have tnade charges of embezzlement and forgery
against Dr. Fisher: Why have you made any such charges?

84*

MR. NELSON : This question is excepted to. The
witness has made no such charges; if an inference is drawn
that is another matter. *She has been particularly scrupulous in making no charges and has refrained from making
any charges of. criminality against Dr. Fisher and does not
do so now.
MR. CURRY: In reply, counsel for defendant says:
Dr. Fisher and Dr. H"enkel conducted business here and
were supposed to be closely associated and friendly. This
witness was the book-keeper. She had all the books in her
hands, everything· in her charge, and she has, in this case,
charged that Dr. Fisher has failed to account for large sums
of money, and she has introduced papers here, from which
the inference is, and, as I submit, the charge is, and from
the witness's own statement here, that he wiped out or al-
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tered the books, or scratched out charges that she accounts
for and inserted something else, and if that is not to be
regarded as embezzlement and forgery, what is?
A I did not make any such charges.
Q44 You charge that he has received money and has not made
any account of it, and you charge that he has altered the books : Didn't
you do that? And have you not done that here on your oath? Do
you deny that?
A The papers were offered as evidence of the way the business
was conducted during Dr. Henkel's illness.
Q45 Have you not introduced them to show that his accounts
are false and that he has falsified them himself, and have you not
undertaken to so testify in this case, and against a man who was the
best friend your husband ever had? Don't you kno~ that?
85*
*A I do not.
Q46 You know you have made these charges and tried
to fix on him forgery in altering books, haven't you?
A The books were altered.
Q47 And you charge he altered them?
A · I do not know who altered them.
Q48 You took the accounts and said they were in his handwriting?
A I said the corrections were in his hand-writing.
Q4'9 Whose hand-writing were the charges in?
A Miss. Hanger's.
QSO In the exhibits you have filed here, you have filed numerous items: Why didn't you, in all fairness, call Dr. Fisher's attention to these items: You were the bookkeeper. If you had suspicions of the books, why didn't you call it to his attention?
A Neither Dr. Henkel or I were at all suspicious of Dr. Fisher
at the time the entries were n1ade.
QSl Up to the last of December, 1929, is that correct?
A No, sir, at the time the entries were made in these accounts
that have been changed.
_
Q52 You claim they were changed in 1927?
A Yes, sir.
Q53 And you have stated that you became suspicious in the fall
of 1926?
A I mean that there was a difference iri the amount of money
turned over to either Dr. Henkel or to me.
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*Q54 You said that you became suspicious of Dr. Fisher
in the fall of 1926 and now you say that neither of you had any
~uspicions of his integrity until the spring of 1927 when these entries
were made?
A I did not say that.
QSS The record shows what you said. Didn't you say you had
no suspicion of the honesty and ·integrity of Dr. Fisher up to the
time that these entries were made, when the erasures were made?
A No, sir, in 1927 was when the slips were altered, in 1927 that
took place; in 1926 was the time that the amount of money turned
over did not correspond with the amount of money called for to be
credited on the books.
QS6 You said you suspected him then in 1926?
A Yes, sir.
Q57 Yet you said, when these alleged erasures were made you
had no suspicion in the world of him?
A I did not think he would change the slips. When we noticed
these changes we thought it was probably a mistake.
QS8 Dr. Henkel knew that?
A Yes, sir, he knew what I knew.
Q59 Yet, he went back to the office and practiced with him?
A Yes, sir, and Dr. Fisher received half of everything he made
and did.
Q60 As a matter of fact, he did not do much when he went
back?
A He did.
87*
*Q61 You were not in the office?
A I was down there a good part of the time.
Q62 Dr. Henkel made no complaint to Dr. Fisher?
A He had no complaint to make.
Q63 That is just exactly what we contend-he had no complaint to make-he knew Dr. Fisher was dealing fairly and honestly
with him and kindly toward him, you know that?
A I do not know that.
Q64 Don't you know if these alterations had been made here
he would have called Dr. Fisher's attention to that?
./\. I do not.
Q65 You know he did not?
A I know he did. I know he told Dr. Fisher on one occasion
when there was a difference in the amount of money turned over
from what the slips called for. He went to Dr. Fisher and told him
that something was happening to the collections and suggested that
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they have another place in which they would put the daily collection.
Q66 That was in 1926?
A In 1927.
Q67 What time in 1927?
A After his return to the office, after the first of August.
Q68 Don't you know he was extremely grateful to Dr. Fisher
because he stood by him in his illness and suffering and conducted
this business?
88*
*A He appreciated what Dr. Fisher had done and that
is more than I can say that Dr. Fisher did for him.
Q69 ·You have spite and malice and hard feeling toward Dr.
Fisher?
A I have absolutely none whatsoever.
Q70 Y ott had all the books in your hands and figured out these
charges, that we are cfaiming are false, and you never called Dr.
Fisher's attention to them at all?
A No. If Dr. Fisher had come and straightened these things
up everything would have been over, but the culmination of it was
what decided me if I had to go into it I would go right.
Q71 Culmination of what?
A The final settlement of the business.
Q72 You turned all the books over to Ton1 Nelson to settle?
A I did.
Q73 He was supposed to be acting as attorney for you, representing your husband's interests and Fisher's?
A He did.
Q74 Did you tell him about these items?
A I did.
Q75 You called his attention to them?
A Toward the latter part of it.
Q76 Did he help you to get up these items in the books?
A He did not.
Q77 Don't you know he never even mentioned this matter to
Dr. Fisher when acting as attorney for you both?
*A It was not to be mentioned.
89*
Q78 You did not want it to be mentioned?
A I was perfectly willing for Dr. Fisher to have everything that
he had taken.
Q79 Why did you stir up this suit against him without giving
him any notice?
A He would not co-operate; we could get no settlement; and it
had been hanging on then nearly a year.

78

Elizabeth K. Henkel, E.Tecutri:r, vs. Guy R. Fisher

Q80 Don't you know enough about beek-keeping to know there
could be no settlement until the accounts were settled up?
A That was not in Dr. Fisher's hands; he had nothing to· do
with that and neither did I.
Q81 Both of you turned them over to Tom .Nelson to represent both of you as attorney?
A ·Yes, sir.
Q82 Didn't you agree that he should take charge of it and make
a settlement between you?
A Yes, sir.
Q83 Why didn't he do that without bringing this suit?
A Because Dr. Fisher would not co-operate.
Q84 Do you pretend he would not co-operate with Tom Nelson?
A I do.
Q85 In what way, shape or form?
A He would not make any arrangement about tny interest in
the equipment, and on several occasions when appointments were made
to straighten up the accounts that had been paid in but
90*
*which had not gone through Mr. Nelson's hands, it was impossible to get Dr. Fisher to co-operate.
Q86 That is what Mr. Nelson reported to you?
A Dr. Fisher made several appointments with me, which he did
not keep.
Q87 When?
A In May, 1929.
Q88 About what?
A About trying to come to some conclusion about straightening
out the business.
Q89 You had already turned it over to an attorney to settle it
between you?
A I had. I thought it would be well for us to select an attorney
agreeable to both parties; I wanted to give him every consideration in
the world and I tried to, but I found. out he did not care for the consideration.
Q90 You must have gotten that from your attorney, who was
supposedly representing you both, or who else did you get that information from?
A I called Dr. Fisher over the phone myself and asked him to
come up and talk to me.
Q91 About what?
A About the business.
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Q92 When was that?
A In May, 1929.
Q93 But you have stated that you had already turned it over
to an attorney to settle all matters between you and collect
91 * *these accounts : You were both trusting to him to settle these
accounts?
A I had been advised that Dr. Fisher would be interested in
buying the books; that it was to his interest to buy the books.
Q84 Who told you that?
A A friend of mine.
Q85 Who told you that?
A Mr. Wayt Timberlake.
Q86 About the furniture : you had that appraised after your
husband's death, didn't you?
A I have never seen the appraisal; I don't know what the
amount was; it was appraised I know and Mr. Timberlake told me
it was for something in connection with taxes.
Q87 I want to know whether you are administratrix under your
husband's will? You are supposed to know better than any one else
about the inventory and appraisement?
A I don't know; it was never turned over to me.
Q88 Didn't you make any appraisement?
A I have never.
Q89 Didn't Dr. Fisher tell you he was perfectly willing to take
that property at its appraised value?
A He did not.
Q90 Didn't he send you word through Tom Nelson, your attorney?
A He did not.
_
Q91 You agreed to have an appraisement and selected Dr.
Lueders to appraise the value of that property : is not that so?
92*
*A He was to appraise it, giving an idea of the valuation
of the property.
MR. NELSON: Counsel for plaintiff notes at this
point that the appraisal was not made personally by the
plaintiff, but by counsel for both parties as the agreement
shows, in order to arrive at some idea of what the equipment was worth, and we are willing that this agreement
shall be filed here as an exhibit, together with Dr. Lueder's
appraisement.
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Q92 I here hand you an agreement that was entered into on
the 17th of July, 1930, purporting to be between you and Guy Fisher,
by which you both selected Dr. Lueders, Jr., an eye and ear specialist
here, to value the office equipment: Will you look at this contract
and see if you did not make that agreement?
A I did.
Q93 Dr. Lueders tnade an appraisement, or valuation, of the
property there, didn't he?
A He did.
Q94 I file that agreement, marking same, "Defendant's Exhibit:
No. 1."
Q95 I here hand you the appraisement that he made, which is
marked "Defendant's Exhibit No. 2," and which bears the heading,
"Inventory and Appraisal of Equipment of Drs. Fisher &
93*
Henkel" and I ask you whether that is the appraise-*ment that
he made?
A It is.
Q96 Under that contract?
A Yes, sir.
Q97 You repudiated it afterwards, didn't you, his inventory?
A I did not.
Q98 Did you abide by it?
A I did not agree to accept it; it was done as a means of arriving at the valuation of the property.
Q99 You did not accept it and repudiated it?
A I did not accept it.
QlOO Well then, you repudiated it, didn't you?
MR. NELSON : Counsel for plaintiff excepts to this
form of the question, because the agreement under which
Dr. Lueders was to make this valuation, shows on its face
that it was done merely for the purpose of enabling the
parties to arrive at a fair value of such furniture and equipment, with a view to making settlement between themselves.
MR. CURRY: By their agreement Dr. Lueders was
selected by both of the parties, a person agreeable to both
of them, and it was made for the purpose of ascertaining
what was the correct value.
94*

Q96 You have charged here in the account that you have
filed in *this case the office equipment at what price?
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A I have fixed it at $1,000.00.
Q97 You have valued it here in your account that you hav-e filed
at $4,000.00: Why did you put such a valuation as that on it?
A Because that is the value that Dr. Henkel said was more than
a fair price to Dr. Fisher.
Q98 Dr. Lueders valued the property, the office equipment, at
$740.80, according to this inventory of it, (See Defendant's Exhibit
No.2). You claim that the total value of it is $1,000.00?
A My interest, I said, was $1,000.00.
Q99 You then claim that this office equipment is worth more
than three times as much, or about three times as much, as Dr. Lueders, whom you selected to value this property, has valued it at?
A I do.
QlOO Don't you know that Dr. Fisher told you that he was
perfectly willing, right after your husband's death, to take this office
equipment at its appraised value, that he would be glad to do it; and
didn't you refuse it?
A I did not.
QlOl And you deny again, in Dr. Fisher's presence, that your
husband and you are under any obligations of any kind or form to
Dr. Fisher?
A I do.
Q102 Don't you know, however, that your husband was
95*
very extremely *grateful to him for the work he did for him?
A He was.
Ql03 Why then do you come here and pretend that Dr. Fisher
was not kind at all to your husband.?
..,
A I did not say that.
Ql04 What did you say?
A I said that Dr. Henkel felt under no obligations to Dr. Fisher
because Dr. Henkel had done as much for Dr. Fisher in the first
three years of the partnership as Dr. Fisher had done for him when
he was sick. It was a score that was even. Dr. Henkel appreciated
everything that Dr. Fisher had done for him, but he felt under no
obligations whatsoever. He felt he had discharged his obligations
before a chance had been given to Or. Fisher to repay him.
Q105 Don't you know that Dr. Henkel stopped practicing in
the summer of 1925 and that he was sick and not able to do any
~fficient work for a long time be'! ore that?
A I do not know that.
Q106 Don't you know further that after he went back in the
office in 1927 that he was not able to do any efficient work and Dr.
Fisher saved him in every way he could?
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I do not know that.

OMIT
By order of the Court from Question 107, page 57 to Question
14, page 65-b, both inclusive.
Q15 You knew the partnership had been dissolved on the first
day of January, 1929?
A I did not.
Q16 Dr. Fisher told you so himself?
A He did not.
Q 17 Don't you know it was dissolved?
A I did not know that.
97*
*Q10 You did not go there for any pads for· the daily
work?
A 'I did not.
Q11 You never went near the office?
A I did not.
Q 12 They did not turn over any pads to you?
A They did not.
Q 13 They kept their books and ran their own business?
A They did.
Q14 Don't you know, when you said you were entitled to that,
Dr. Fisher told you it was dissolved?
.
A He did not.
Q15 And Tom Nelson told him it could not be dissolved until
Dr. Henkel's death?
A He did not.
Q16 You know all the money that was made in that time did
not belong to this partnership?
A I do not.
Q17 You are claiming everything?
A I am claiming only what belongs to me.
Q18 Didn't you make out checks for the partnership?
A I did.
Q19 Didn't you make out checks and pay yourself as you went
along?
A I did not.
Q20 Don't you know, when this partnership closed, they did
not owe, you one red cent?
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A I do not know that.
*Q21 How did Mr. Tom Nelson happen to pay you this
$1000.00?
A I suppose that is all in his records.
Q22 You know he did not say anything to Dr. Fisher about it?
A I know nothing about it.
Q23 When were these books turned over to young Mr. Nelson?
A I do not remember the exact date that they were turned over
to Mr. Tom Nelson.
Q24 About what time?
A I sent out all statements for the balance due the partnership.
Q25 For Mr. Tom Nelson?
A Yes, sir.
Q26 Did he pay you for that?
A I do not remember. He said he would have to get some one
to make out and send out the bills, and as I was more familiar with the
ledger than any one else, I told him I would do it.
Q27 What were you and Dr. Fisher to pay him for making the
collections?
A I think it was 10 per cent.
Q28 And you sent out the statements?
A Yes, sir.
Q29 Did he pay you for it himself?
A He paid me out of the expenses of Fisher & Henkel, from
the amount collected from the Fisher & Henkel. acts.
Q30 Did he pay you out of his own commissions?
A No, sir.
99*
*Q31 You tell me he was to get 10 per cent for the collections and he paid you a salary to get out these statements?
A Some of these accounts would have to be sued on, and it was
a flat rate of 10 per cent.
Q32 How much did he pay you a montl;t?
A $50.00.
Q33 For how long?
A As long as I sent out the bills.
Q34 How long was that; we want to. know what money has
been paid out?
A Mr. Thomas Nelson has a record.
Q35 I want to know from you?
A I do not r~member.
Q36 You and young Nelson have run this business to suit yourselves and made a case up against Dr. Fisher?

98*
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A We have not.
Q37 He has been boasting about it around town?
A Not that I have ever heard of.
Q38 And you, too?
A I have not.
Q39 Did you ever ask him to see Dr. Fisher and see if you
could not come to some settlement of your difficulties?
A Several times.
Q40 You sent him to Fisher to try to _get these matters settled
up?
A Dr. Fisher, through Mr. Tom Nelson, made appoint100* ments to see *me which he never kept.
Q41 He had the settlement of this business, your attorney, Mr. Tom Nelson: Don't you know your attorney never
notified Dr. Fisher, nor did you, and turned this court loose on him
without any notice whatever?
A I could get no settlement or satisfaction from Dr. Fisher.
Q42 Don't you know Dr. Fisher has done more for you than
any one else has ever done?
A I do not know that.
Q43 Don't you know your husband was a weakling all the time
he practiced there and that Dr. Fisher took care of him?
A I do not know that.
Q44 vVhen was it he had that long sickness? In August, 1925,
and he was sick until, 1927 : Is not that right?
A Yes,. sir.
Q45 Don't you know that before that, in 1923 or 1924, that he
was sick for months?
A I do not know that.
Q46 That he was not able to do a thing in the world?
A I do not know that.
Q47 You do not deny that?
A I do deny it.
Q48 Y ott know he was not able to come_ to the office for
months?
A I do not.
.
Q49 Y ott deny that?
A I do flatly deny it.
QSO And a long time before he left the office in 1925, he
101 * was not *able to do any work hardly and Dr. Fisher shielded
him in every way he could?
A He did not.
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Q51 After he came back to the office, he was not able to do any
work hardly at all?
A I do not know that.
QS2 As a matter of fact you were not there and you do not
know anything about it?
A I do.
Q53 Don't you know that Dr. Fisher was the drawing card
and got nearly all the business and did it himself?
A I do not know that.
Q54 And he practiced for you for two years?
A He did not.
QSS And he gave his whole services to you?
A He did not.
Q56 Do you say he did not run the office?
A I said that we paid half the expenses of everything in connection with the office.
Q57 But he was doing all the work and your husband was lying
flat on his back and not able to do a thing?
A Part of the time he did.
QSS. He was not able to be in the office during all that time?
A From August, 1925, until the latter part of June, 1927.
Q59 He was not able to do a thing?
A He did not do a thing.
Q60 And Dr. Fisher did it all?
102*
*A He did.
Q61 And you got half of it?
A I got part. of it.
Q62 And this is the way you have turned out treating him?
Very interesting, is it not?
A (No answer from the witness).
Q63 Tell me how much money Tom .Nelson paid you for assisting him to do the work that Fisher was paying for?
A Dr. Fisher was not paying for it; it w3s to con1e out of the
collections of the firm, as one of the costs of settling the estate; the
exact amount I do not know; I do not try to carry figures in my head;
there is a record of it in Mr. Tom Nelson's office, I suppose.
Q64 You were paid $50.00 a month during the time you worked
for Nelson?
A Yes, sir.
Q65 Who employed you?
A Mr. Thomas Nelson.
Q66 You know he had no authority to make a contract with
you, yet he paid you?
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A I do not know that.
Q67 What business had you and he to combine and take half
of this fund that belonged to Dr. Fisher?
A I have taken nothing that belonged to him.
Q68 You have tried to take all his labor for two years and have
given him nothing?
A He took labor for nearly three years before, and I feel
103* that *the account is partly squared.
Q69 Dr. Fisher claims that young Tom Nelson has betrayed his professional confidence in this case?
MR. NELSON : I am sorry he thinks this, but my son
has a complete account for all his transactions, which he will
furnish whenever called for, and we will see ourselves that
it is furnished to the Commissioner, and it is for the inspection of counsel whenever desired.
OMIT
By order of the Court from Question 161, page 65~ to Question
6723, page 429 both inclusive.
Q6724 The expenses were heavy there and the income was
considerable : About what was the estimated income per year of the
practice?
A Between ten and twelve thousand dollars.
*Q6725 More than that, was it not?
104*
A I mean for each partner.
Q6726 That was the gross income?
A Yes, sir.
Q6727 And the expenses were $500.00 per month?
A About that.
Q6728 You have no records at all, except the records that you
have brought in here and exhibited before the Commissioner: Is
that right.
A That is right.
OMIT
By order of the Court from Question 6728, page 430 to end of
deposition.
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*DEPOSITIONS FOR DEFENDANT

Wednesday, February 17, 1932, the taking of depositions was
resumed, pursuant to adjournment taken on November 22, 1930, before H. H. Kerr, Commissioner in Chancery of the Corporation
Court of the City of Staunton, Virginia, in the offices of Kerr &
White, at 10:30 A. M., said depositions to be read as evidence on
behalf of the defendant.
PRESENT : Timberlake & Nelson, attorneys for plaintiff;
Curry and Carter, attorneys for defendant.
DR. GUY R. FISHER,
a witness of lawful age, called on behalf of himself, after being duly
sworn, deposes and says:

Direct

E~-ramination

BY MR. CURRY:
Q1 Are you the defendant in this case?
A I am.
Q2 What is your occupation?
A Eye, nose and throat specialist.
Q3 How long have you been practicing as a specialist?
A 10 years.
Q4 Where?
A Staunton, Va.
QS What had been your occupation before you became a
specialist?
A I was in general practice.
106*
*Q6 How long had you been in general practice?
A 8 years.
Q7 How long had you known the deceased, Dr. Homer S.
I-Ienkel?
A I had known him pretty well since 1910.
QS Were you in college with him?
A We were in Richmond at the same time but at different colleges.
Q9 Did he graduate before you or after you?
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A I graduated two years before he did.
Q 10 Was he older or younger than you?
A Older.
Q11 Did he have a general practice?
A Yes, sir.
Q12 Where?
A Brownsburg, Va.
Q 13 Where did you practice?
A New Hope, Va.
Q14 Did you practice at New Hope during the whole time you
were in general practice?
A Yes, sir, after I finished my hospital internship.
Q 15 Did you take a special course?
A We went to New York together.
Q16 To what institution?
A At the New York Post-Graduate and l(napp's Memorial
Eye Hospital.
Q 17 Did you go there together ?
A Yes,sir.
107*
*Q18 What was your association with Dr. Henkel while
you were there?
A When we first went to New York we roomed together until
Mrs. Henkel came to New York, and we then lived in the same boarding house for smne time, and then the three of us took an apartment
together, for one summer.
Q19 What were the nature of your relations with Dr. Henkel
before you formed a partnership?
A As agreeable as possible.
Q20 Was there any difference, or break, in that relationship up
until the time of Dr. Henkel's death?
·
A Never.
Q21 Were your relations very close or not?
A Very close.
Q22 You and Dr. Henkel were engaged in Staunton in practicing as specialists of the eye, ear and throat?
A Yes, sir.
Q23 When did you begin your practice here?
A On the 16th of January, 1922.
Q24 Did you practice as partners?
A Yes, sir, equal partners.
Q25 Was there any written contract of partnership?
A None whateve.r, a gentleman's agreement, a mutual agreetnent, that it was to be an equal partnership.
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Q26 The partnership began on the 16th of January, 1922:
Vvhen did that terminate?
A On December 31, 1928.
Q27 How did it terminate?
*A By mutual consent and mutual agreement between
108*
Dr. Henkel and myself.
Q28 How long was Dr. Henkel seriously ill before you claim
the partnership terminated?
A He became seriously ill after hunting all day on November
30, 1928-I think that was the tin1e.
Q29 When did he die?
A On February 12, 1929.
Q30 Was he ever able to go to his office after he became ill on
November 30, 1928?
A .Never.
Q31 What was his ailment?
A He had an endocarditis, an inflammation of the lining of the
heart, which affected the heart muscles. He died with a decompensating heart.
Q32 Had he been afflicted with that trouble before?
A Yes, sir.
Q33 For how long?
A I do not know.
Q34 Was he able to practice his profession all the time during
your partnership?
A l-Ie was not.
Q35 When was his first illness?
A In April, 1924, he was sick for several months then.
Q36 Was that heart trouble?
A It was a rehumatic infection at that time which undoubtedly
aggravated, or was the beginning, of his heart trouble, or
109* *affected it a great deal.
Q37 How long was he sick at that time?
A Several months; he was very sick but I do not exactly recall
the dates, but he was sick a couple of months at that time.
Q38 Did you conduct the business all the time he was sick?
A Yes, sir.
Q39 When he came back was he able to do good work then?
A Not after that spell not for a while.
Q40 For how long?
A He took it easy for a couple of months after that.
Q41 Was he sick after that?
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A He got sick in August, 1926, and he did not return to the
office to do any work regularly until August, 1927. He came back
part of a couple of days in. the latter part of June, 1927, but he did
not do any work.
Q42 During the month of July, did you have your office open?
A I took a vacation and he did not come back to work until I
came to work on the first of August, 1927.
Q43 While he was ill, who conducted the business?
A I did.
Q44 l\tlrs. Henkel testified, in her depositions, that you did very
little work in the office for the first three years: Is that correct?
A It is not; I always did my share and more of the work.
. Q45 Did you keep a regular system of books in your office?
A We did not keep any hooks in the office; Mrs. Henkel
110* kept all *of the books at her office.
Q46 Did you keep a regular cash account?
A No regular cash account was kept.
Q47 What was done with the cash?
A It was put in a drawer and divided half and half.
Q48 Was that so during all the partnership?
A Yes, sir, except after 19.27, when Fisher & Henkel formed
an account in the Augusta National Bank and part of the cash was
not divided but deposited as a whole to the Fisher & Henkel account.
Q49 Did Mrs. Henkel come to your office in keeping the books?
A No, sir, never.
QSO What record did you keep in the office?
A We had little scratch pads, or tablets, so-called, and the day's
work was put down on those tablets.
QS 1 When a cash transaction, was that put in the drawer and
not itemized on the tablets?
A Often it was; very often it was.
QS2 As a rule nothing but charge accounts were put on the
ledger or day book?
·
A Yes, sir, as she kept it.
Q53 Did you have anything to do with the keeping of the
hooks?
A Nothing whatever, for years at a time I did not ever see the
books.
QS4 Mrs. Henkel has filed an account against the firm in
111 * an ex-*hibit which she filed with the bill, in which it is set out
that she was to receive $10.00 a month at the beginning of
this partnership as a book-keeper : How was she employed?
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A Dr. Henkel wanted her to keep the books and she agreed to
keep the books for $10.00 per month.
Q55 She claims, in her depositions, and according to her account, that she continued to keep the books until the 31st day of
December, 1923, at $10.00 a month: Is that correct so far as you
know?
A So far as I know, it is.
Q56 Then, at that time, she says, in her depositions and according to her account, that her salary was increased to $25.00 per month
and that continued until December 31, 1927: What was that arrangement about that?
A Mrs. Henkel came to the office many times and said she
thought her salary ought to be increased and Dr. Henkel said that was
all it was worth, and she was so persistent in it, I asked if it would
be agreeable to pay her $25.00 per month, and he said it was.
Q57 From January 1, 1928, she claims that her salary, at that
time, was increased to $50.00 per month: Did you have any arrangetnent with her about that?
A Never any arrangement I knew of to increase her salary to
$50.00.
Q58 When was the first time you heard of that change?
A When this suit was instituted and she brought out this charge
for her back services, was the first I ever knew of that.
112*
*Q59 She claims in her account here that she kept the
books, or at least she has made charges of $50.00 for the
months of January and February, 1929: Did she keep any books, or
do any work whatever?
A She never did anything, or saw the books for that period.
Q60 Dr. Henkel, as I understood you, was out of the office
from August, 1925 to August, 1927: Is that correct?
A Yes, sir.
Q61 Was he able during that whole time to do any work at all?
A No, sir.
Q62 When he came back to the office, was there any arrangement of any suggestion made about keeping a set of books?
A Yes, sir I insisted that we employ another book-keeper.
During his long protracted illness, whenever any one came in to pay
a bill, it was disconcerting and embarrassing to call up Mrs. Henkel,
if I wanted to know what people owed. I insisted that a book-keeper
be employed and come to the office and keep the books and that the
books be kept there, for the simple reason if people came in to pay a
hill and I could not get Mrs. Henkel and find out what they owed,
they would go out without paying and probably never come back.
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Q63 \Vas any arrangement made then between you and Dr.
Henkel with reference to her salary?
113*
*A I talked it over a number of tin1es; he did not want
Mrs. Henkel to give up the books or to en1ploy any one else.
He said: "Guy, you have done so much for me and divided with me
half and half throughout my long illness and kept the business intact;
I will take care of Mrs. Henkel and I will pay her for keeping the
books."
Q64 Now, as to lVIrs. Henkel's salary : ~he claims she was
paid during the partnership only the sum of $500.00: Do you know
anything about that?
A No, sir, I have no way to arrive at how n1uch she was paid.
I know she came by the office many times for a check.
Q65 I understood you to say that the cash which was in the
drawer was, as a rule, divided?
A Yes, sir.
Q66 Was the general run of cash, was that put on these pads at
all?
A Very frequently it was not, oft times no entry made of the
cash at all.
Q67 No regular cash book was kept?
A .No, sir, all of that was always accounted for to Dr. Henkel
whether any record or not.
Q68 Did she get the cash out of the cash drawer, or Dr. I-Ienkel,
or you, or what about that?
A When Dr. Henkel was in the office, he was usually sitting at
the desk in the evening when I was working; he nearly always left
the office before I did; he would divide up the cash;
114* *take his half and leave mine; and take the slips on home with
him. When he was not there, I would divide the cash; take the
slips and half of the cash to Dr. Henkel, or Mrs. Henkel, and deliver
it into their hands at their home. Some few times Mrs. Henkel
would come by the office and if there were slips and undivided cash
for a day or two, she would take that home with her; some times
the cash would go a couple of days before it was divided and the
slips would accumulate for a couple of days, but not for a long
period.
Q69 Did you ever take the cash and slips to hitn?
A Yes, sir, very frequently, because I visited him very frequent!y during his long illnesses and I would take it to them.
Q70 How often did you go to see him?
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A There were times when I went every day over a long period,
and then a couple of times a week.
Q71 Did you and Dr. Henkel ever have any differences?
A None whatsoever; we got along as agreeably as two men
could possibly get along in a partnership.
Q72 Mrs. Henkel has testified that, in the fall of 1926, she and
Dr. Henkel both suspected that you were not dealing fairly with them:
Did you have any intimation of that?
A Not an inkling, nothing whatsoever.
Q73 Do you know whether Mrs. Henkel knew that you had the
arrangement with Dr. Henkel that he was to account to her for the
whole $50.00?
115*
*A He has expressed that to her in my presence in the
office many a time. He said : "Elizabeth, we do not owe you
anything; I will take care of that." And when she would go out of
the office, he would reiterate the statement I made a while ago.
Q74 It appears that Mr. Nelson, Mr. Thomas R. Nelson, after
he took charge of the accounts of Fisher & Henkel, paid to Mrs.
Henkel, at two different times, out of money he had collected, $500.00
at a time, aggregating a $1000.00, which she· is given credit for in
this account: Did you authorize those payments?
A I did not.
Q75 Did you, so far as you know, owe Mrs. Henkel yourself
anything?
A No, sir.
Q76 Do you owe her any of this account she has filed here?
A No, sir.
Q77 Mrs. Henkel, in her depositions, said that Dr. Henkel suggested several tin1es during his long illness that the partnership ought
to be dissolved : Was anything said to you about that during that
time?
A A number of times, he expressed his gratitude to me for
what I was doing; said I was doing more than anyone else in the
world would have done for him and that he hoped to get well and
hoped to come back to work.
Q78 The items that Mrs. Henkel has set up against you in
this case appear to run from January 11, 1927, to May 31,
116* 1927: *Was there any difference in the running of your business during those months from all or your other business?
A None whatever.
Q79 The pads that you kept, the scratch pads, charging pads,
were they kept just as you had always kept them?
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A Yes, sir.
Q80 Did you keep any of those pads?
A None whatsoever.
Q81 Do you know what became of them?
A I do not.
Q82 The only pads that seem to have been kept at all showing
changes, the only pads that have been produced here, are these ( Referring to Plaintiff's Exhibit No. 4) : She says they are the only
ones she has been able to discover?
A No, sir; the pads were always turned over to her; I never
kept any books whatsoever.
Q83 You, in the keeping of the books, relied entirely on her
and Dr. Henkel?
A It was entirely in their hands.
Q84 During that period, the period from January 11, 1927, to
May 31, 1927, was there any complaint made about any difference
in the accounts?
A Not at all; none whatsoever.
Q85 How did Dr. Henkel appear to you with reference to your
accounting to him during that period?
A Perfectly agreeable as always, very grateful and willing to
accept the money when I took it to him.
117*
*Q86 When he came back to the office, and up to the time
of his death, did he ever make any complaint to you that anything was wrong?
A None whatsoever; never any suggestion.
Q87 When did you first learn that there was any claim that you
had not fully accounted for everything?
A Not until this suit was brought; I never heard any suggestion
of anything until this suit was brought.
Q88 Did Mrs. Henkel ever intimate to you after Dr. Henkel's
death or any time before, that you had not properly accounted to her
during that period?
A Never.
Q89 After Dr. Henkel's death, did she mention it to you?
A Never, not one word.
Q90 The pads that were saved, the blotting pads that you kept
the office work on, did you ever hear of them until this suit was
brought?
A Never heard a word of them.
Q91 Do you know when Mr. Thomas R. Nelson was employed
to collect the accounts in the case?
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A I do not know exactly. I had a talk with Mrs. Henkel and she
said some of her friends had advised her to employ Mr. Thomas R.
Nelson to settle up the estate and asked if it was agreeable to me; and
I said it was perfectly agreeable.
Q92 Was there any agreement as to how much he was to be
paid?
A I understood he was to be paid the regular stated ten
118* *per cent fee for settling up the estate.
Q93 Did you know at that time that you, as the surviving partner, had the right to settle up the affairs of the partnership?
A I did not.
Q94 You have stated that your partnership terminated, by
mutual agreement, at the end of the year, 1928; at the beginning of
the year, 1929, how was the business conducted?
A As my own business.
Q95 Did Dr. Henkel know that?
A Yes, sir.
Q96 Did Mrs. Henkel know it?
A I don't know whether she knew it or not.
Q97 Did she know it after his death?
A I told her and she certainly must have known it, because none
of the slips were turned over to her after January 1, 1929, and none of
. the money was divided with her.
Q98 Was she ever in the office from January 1, 1929, until Dr.
Henkel's death?
A I do not recall. If she was, she did -not come in for any slips
or settlement.
Q99 Did you during his last illness, beginning say on the 30th
of November, on to the time of his death, did you visit him often?
A Yes, sir; he lived in College Park and I went to see him
frequently.
119*
*Q100 Did he go anywhere for treatment?
A Yes, sir, to Charlottesville, and I visited him several times
there, and I went with him to Baltimore when he went there?
Q101 Did he go to Charlottesville to any hospital, or anywhere
away from home, before the first of the year 1929, do you remember?
A I cannot positively recall; I think it was after the first of
the year.
Q 102 When did he go to Baltimore?
A In January, 1929, some time.
Q103 Did he go there from the University hospital?
A Yes, sir.
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Q104 Did he die in the hospital in Baltimore?
A He died in Johns Hopkins Hospital, Baltimore, February
12, 1929.
Q105 When he went to the University Hospital, in January, he
never returned home?
A No, sir.
Q106 It appears in the record in this case that you accounted to
Mr. Thomas R. Nelson for cash that you collected from your practice
from the first day of January, 1929, until Dr. Henkel's death; and
that Mr. Thomas R. Nelson collected, according to the record that he
has made, from your work during that same period, the sum of
$797.50: How did you happen to do that?
120*
*A Since Dr. Henkel and I had terminated our partnership by mutual consent, the business was mine and I absolutely
considered it mine from January first and I had so conducted it until
notified by Mr. Thomas R. Nelson, who was both Mrs. Henkel's and
my attorney, that this could not be: that the partnership had not terminated until February 12th, the time of Dr. Henkel's death. I
thought what my attorney told me was correct, and I made an account·
ing to him for that.
Q107 Did you make any protest about that?
A I did; I told him I thought it was an outrage; it was understood our partnership had terminated; that we had talked it over dur- .
ing his illness, both at his home here and at Charlottesville.
Q108 Did you keep your own books during that period, in your
own name, accounts and everything?
A Yes, sir.
Q109 Who kept the accounts?
A Miss Hanger.
Q110 Did you turn over your books to Mr. Thomas R. Nelson?
A He requested the books and I turned them over to him; first,
I turned over a copy to him and then the books.
Q 111 Who made that copy you put in here?
A Miss Hanger had entire charge of my book-keeping and has
had ever since.
Q112 In the copy of the book that was produced here that
book is headed, "Fisher & Henkel": Did you have anything to do
with that?
121 *
*A No, sir, I did not.
Q 113 Your books were in your own name?
A Yes, sir.
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Q 114 And kept in your own name?
A Yes, sir.
.
Q115 Are you claiming credit for the money that was turned
over to Mr. Thomas R. Nelson?
A From January 1, 1929, until February 12th, yes, sir, I am.
Q116 Did you consult any other lawyer but Mr. Thomas R.
Nelson?
A None whatsoever.
Q117 You charge in your Answer that that money, that you are
entitled to the proceeds of your practice from January 1, 1929, until
the death of Dr. Henkel, February 12th: When did you first learn that
any agreement that you made with Dr. Henkel about dissolving your
partnership was valid and that it was not necessary that it should
terminate at his death?
A I did not learn it until after this suit was brought.
Q118 You turned that money over, relying on Mr. Thomas R.
Nelson's advice that it could not be terminated until Dr. Henkel's
death?
. A Yes, sir, when I had told Mrs. Henkel up at Mrs. Brackenborough's house when up there talking to her, that I had been running the business for tnyself and it was my business from
122* *January 1, 1929, according to my agreement with Dr. Henkel.
Q119 Mrs. Henkel has stated, in her depositions, that it
was agreed between you and Dr. Henkel as far as she knew that you
were to have all of the proceeds of the business for the month of June,
1927, and that you demanded that : Is that correct?
A It is not.
Q120 What are the facts about that?
A Along the first of the year 1927, Dr. Henkel said, "Guy, you
have been so good to me and I have been sick nearly one and a half
years and I just do not feel right in taking all this money; you are
doing all the work, I would just rather you would take it all until I am
ready to come back to work." I said : "Dr. Henkel, you are sick and
down and out and we will let things go on a while." And it went on
until June, and he said : "Yott are going on your vacation in July, and
I hope to come back in August, and I want you to have all the proceeds
of the business for June, 1927."
Q121 Did you take all the proceeds for June?
A Yes, sir, at his suggestion and with his perfect consent.
Q122 In June did he say anything about what he had said to you
at the beginning of the year?
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Yes, sir, he expressed a very great appreciation that I had
divided with him throughout the preceding part of that year.
123*
*Q123 I should have referred to this when I was examining you about Mrs. Henkel's account. Mr. Nelson (Thomas
R.) appears to have paid Mrs. Henkel at the rate of $50.00 per month
for services that she rendered to him, amounting in all to something
over four or five hundred dollars: Did you authorize him to employ
Mrs. Henkel at your expense?
A I did not; I was of the opinion that that came out of his
commissions.
Q 124 Mrs. Henkel has filed an account here against you for
sums that she claims, as follows: (See Plaintiff's Exhibit No. 1)
Engagement slips-not entered ..... .
Accounts paid-not reported ....... .
Office equipment ................. .

$3,900.00
586.00
4,000.00

Divided by two ................... $4,243.00
Balance due on salary of Mrs. Henkel,
bookkeeper . . . . . . . . . . . . . . . . . . 945.00
Total due Mrs. Henkel ......... $5,188.00
Do you owe any of those sums-I am not referring to the office
equipment?
A I do not.
Q125 Have you accounted fully for every item so far as you
know?
A So far as I know I have accounted for every item.
Q 126 She is charging you with the office equipment at
124* $4,000.00: *Is that a fair valuation?
A No, sir, after the use of seven years, it is nothing like
a fair valuation of it.
Q127 What is the fair valuation of it?
A I would say the appraisal that Dr. Leuders put on it; I think
that is a fair and just valuation of it. (See Defendant's Exhibit No.
2.) $740.80.
Q128 Would it have sold, if put up at public sale, on the market,
would it have brought that sum at the termination of your partnership? Would it have brought as much as the appraisal?
A Nothing like as much ; nothing depreciates like surgical instruments and equipment.
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Q129 It is claimed also that you should pay rent for the use of
the outfit there: Have the instruments changed in value and use?
A Yes, sir, and the usefulness of many instruments has ceased;
they have become obsolete; I have kept up the instruments that could
be used by keeping them in perfect repair, having them replated.
Q130 Did you have anything to do with having them insured?
A Dr. Henkel took out the insurance.
Q131 Is that insurance still carried?
A Yes, sir, still carrying it in the same way to safeguard the
equipment.
Ql32 Who paid it?
A For the three years since Dr. Henkel's death, I have
125* paid the *taxes and the insurance.
Q133 As to the office equipment, are you willing to turn
it over to her?
A Yes, sir, I would be glad to turn it over to her.
Ql34 I believe you gave the value of the appraisement?
A No, sir, three gentlemen came there and appraised the office
furniture some time after Dr. Henkel's death-Mr. R. M. Armistead,
Mr. Wayt Timberlake, and Mr. Godfrey Henkel.
Ql35 Do you know what became of that appraisement?
A No, sir, they took it and I went around and I showed them
everything just as courteously as I could.
Q136 Mrs. Henkel has testified that you drew a check for
$500.00 that is not mentioned in her accounts or Bill here, but I would
like in fairness for you to explain about it; it was given on the Augusta
National Bank, in April, or the last of March, 1929: What was that
check given for?
A That check was a payment on the back account, th.e old bill of
Fisher & Henkel; the American Optical Company's man was in the
office and wanted a payment on the back account of Fisher & Henkel.
Q137 Was that paid with Fisher & Henkel funds?
A Yes, sir.
Q138 Was that for any of your private business?
A That was to be applied on the account of Fisher & Henkel.
Q139 Did you get any personal benefit of it, except the proceeds
of the partnership?
127*
*A Not that I know of.
MR. CYRRY: Reference is here made for the convenience of the Commissioner, to Mrs. Henkel's depositions,
page 33, and to her cross-examinat!on, page 466.
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Q140 One of the claims that is set up against you in this case,
on Plaintiff's Exhibit No. 4, "Erasures, Daily Record Sheets," and a
copy of the Daily Record Sheets is presented with the papers in this
case, and I will first ask you to take the Exhibit itself and state
whether or not the daily record sheets were made on sheets like these
and whether the items are in your hand-writing, or your clerk's handwriting?
A Some of them are in my hand-writing and some in Miss
Hanger's hand-writing; both of us made charges.
OMIT
By order of the Court from Question 140, page 499, to
end of direct examination.
·
128*

*Cross Examination

BY MR. TIMBERLAKE:

Ql What was the date in November, when you stated you had
the conversation with Dr. Henkel with reference to the termination of
the partnership?
A It was in December.
Q2 Can you fix the date in December?
A No, sir, I cannot fix a certain date.
Q3 Where did it take place ?
A Up in the room of Dr. Henkel at Mrs. Brockenbrough's
house.
Q4 Was any one else there?
A I do not think so ; I was standing close by his bed ; he was
pretty sick, and the first time, when I went in to see him, he sort of
filled up with tears and he said : "I am all through; I am sick this time
and I will never be any better; no use to ever count on me any more ;
our business is through and the business is yours from now on." I
said: "You have been sick a number of times before and we will let
things go on until the first of the year and see whether or not you will
win out."
QS Neither Mrs. Henkel, nor any one else was there?
A Not as well as I remember, and this was reiterated on several
occasions; each time I would go he would reiterate · the statement.
129*
*Q6 Was this at night?_
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A I would go out after office hours.
~
Q7 The first conversation, was it at night?
A It was after office hours; I would go after office hours, leave
the office and ride out there.
Q8 Was Mrs. Henkel advised of the dissolution agreement?
A I do not know that she was; she never had anything to do
with our· other agreements and when he talked business over with me,
he always talked it over with me in the office, and many times when he
was sick at home, from 1925 to 1927, he would discuss business matters with me alone in his room and when she would come in he would
stop discussing them.
Q9 From the time you had this conversation with reference to
the dissolution was he ever out of bed after that?
A I do not think he was.
Q10 How long after that before he was taken to the University
of Virginia Hospital?
A The last time I talked to him about this out here was some
time immediately before, because it is impressed upon my mind while
I was there some people catne there and sang Christmas carols, and he
reiterated that statement: He said: "Guy, the business is yours from
now on; I am through; from the first of the year, take the business, I
will never be well again.
Q11 When the first of the year came, was any change
130* made in *respect to the book-keeping?
A Miss Hanger immediately got a set of b'ooks and the
business was run as my own, and after the first of the year no
accounting was ever made to Mrs. Henkel and no slips were turned
over to Mrs. Henkel and no money was turned over to her.
Q12 Miss Hanger opened a new set of books on the first day
January, 1929 ?
A Yes, sir.
Q13 Was any change made in the lease?
A No, sir.
Q14 Any change made in the insurance policy?
A No chance for any change to be made yet.
Q 15 Any change made in the signs at the office?
A No, sir, those signs stayed out of deference to Dr. Henkel; I
did not want to appear greedy and I let the signs stay up for a couple
of months after his death.
Q16 No change was made in the office rooms, or instruments
used, or methods pursued in the office?
A I don't know what you mean by that?
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Q 17 Was any change made?
A One man conducting his business for a long time you usually
go on in the same routine. ·
Q18 You did go on?
A I conducted the business as my own.
Q19 To outward observation, was there ever any change made?
A I had conducted the business so long, I do not suppose
131 * *the public would take cognizance of anything of that kind.
Q20 Were there any unsettled matters of business between you and Dr. Henkel?
A Outstanding bills against the firm of Fisher & Henkel.
Q21 How were the payments made on those accounts kept after
January 1, 1929?
A No payments made on them during the month of January I
considered the business was mine and I paid Miss Hanger's salary
myself and paid some bills I had accumulated, and I had told Ivir.
Black that the business was mine from the first of January and the
representative of the American Optical Company.
·
Q22 Upon what date were the partnership matters turned over
to Mr. T. R. Nelson to settle?
A I do not know that date. Mrs. Henkel was in ~ very nervous,
upset state of mind. I had always treated Dr. Henkel with the greatest
deference and I was very fond of him; she was very upset and nerv·ous
and I did not press a settlement~ because I wanted to settle it as agree·
ably as possible, but I did tell her, up at Mrs. Brockenbrough's, that the
business was mine from January first; that was after Dr. Henkel's
death.
Q23 Were the partnership matters turned over to Mr. T. R.
Nelson after, or before the death of Dr. Henkel?
A After the death of Dr. Henkei.
Q24 Did you advise him at the time that the partnership
132* had *terminated on January 1, 1929?
A I do not remember that I told him at that time, but
when he notified me that the money and the business that was done
from Jnauary 1st to February 12th was a matter of partnership, I was
very much surprised and I came down to his office and told him I had
a thorough understanding that our partnership ended as of December
31, 1928, and I thought it was an outrage that as good as I had been to
Dr. Henkel and after all I had done for him that that could not be•so,
and I talked to R. M. Armistead, to Godfrey Henkel, and I talked to
Mr. Wayt Timberlake, who had appraised the property in the office a
short time after Dr. Henkel's death.
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Q25 Was not that a considerable time after you had gone over
the question of the steps to be taken to dissolve the partnership?
A No, sir, no steps ever taken to dissolve the partnership, except
he was to settle up the estate of Fisher & Henkel as ending December
31, 1928.
Q26 Didn't you consult him with reference to the matter of dissolution before you had the conversation you have testified to? ·
A No, sir; I had no idea the business was not mine, after December 31, 1928; that the partnership was not dissolved until I had
this letter. from him, stating that Mrs. Henkel got her share of the
estate from January 1st to February 12th. I said I had a
133* thorough understanding with Dr. Henkel that our *partnership
was dissolved. He (Mr. T. R. Nelson) said it was the law and
it cannot be otherwise. I am a poor business man ; I did not
consult any one about it, I took his word for it.
Q27 Coming back to receipts made after January 1, 1929, and
originating in business previously done, did I understand you to say
that you made no collection of any such accounts at the office?
A Yes, sir, there were people who came in and paid their bills
and that was turned over as Fisher & Henkel money.
Q28 Who kept the separate account after January 1, 1929, of
collections received from Fisher & Henkel business, and your new
business?
A Miss Hanger kept every account of that and kept this money
strictly separate.
Q29 Where kept?
A Miss Hanger kept that at the office and any money collected
was turned over to Mrs. Henkel.
Q30 Do I understand you turned over to Mrs. Henkel, until the
time Mr. T. R. Nelson took charge, various sums collected by you
after the dissolution of the partnership?
A I have no idea what was collected on account of Fisher &
Henkel, but if any moneys were collected, from time to time they were
turned over.
Q31 Did you take a receipt for them?
A I gave a receipt for that; if people paid. it, it was receipted.
1.34*
*Q32 Suppose you had operated on a man by the name
of Tom Smith, in November or December, 1928, and he came
in, in January, 1929, and paid the bill, how did you handle that
money?
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A Numbers of people came in the office after January first, up
to that time and after that time, and paid money to us; that money
was turned over to Mr. Nelson; I just do not recall the time but a
great deal of money was paid up in the office and was turned over to
him after January first.
Q33 The affairs were not committed to him until some time
after Dr. Henkel's death: Do I understand that all collections made
of firm collections, from January first until you turned the business
over to Mr. Nelson, were accounted for to him?
A No, sir, if any money turned in due to Fisher & Henkel before that time, that was given credit for; if any was paid in, it was
divided and turned over to the respective parties. I feel confident that
money was sent to Mrs. Henkel by Mr. Freeman l(ennedy after
January first.
Q34 I understood you to say, as bearing upon the ·question as
to whether this partnership terminated on January 1, 1929, that you
did not have any transactions with her?
A I do not know whether anything was collected after that
date, but if any moneys were collected after that date in our office, on
debts incurred before December 31, 1928, it. was turned into the
proper channels.
135*
*Q35 What was the proper channel?
A It was a partnership proposition and Mrs. Henkel got
half and I got half.
Q36 Did you turn over any money after the dissolution of the
partnership?
A No indebtedness that was incurred in the office after January
1, 1929, was ever turn~d over to Mrs. Henkel.
Q37 There must have been collections during January and February, 1929, on account of ·partnership business: When money was
paid, it was paid to you?
A Usually paid to Miss Hanger.
Q38 How was that money entered on the books and what became of the money itself?
A If any was paid after that time, usually kept that on slips; I
know I turned many over to Mr. Nelson, on prescription pads. If any
of that was paid that was money that belonged to the firm of Fisher
& Henkel, and if any was paid in, it was certainly divided.
Q39 It would not have been divided with Dr. Henkel?
A It was sent to Mrs. Henkel because she was his heir.
Q40 Have you any record to show what tnoney was sent her
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from the time of the dissolution of the partnership, from January 1,
1929, until Mr. Nelson had active charge of the matter?
A I did not keep any record.
Q41 Did you keep a record?
A I did not keep any record.
136*
*Q42 Can you by reference to your new ledger show
what the receipts on the partnership funds were during the
period from January 1, 1929, until Mr. .Nelson had the business?
A Mr. Nelson had that book and copied it out himself, the
amount of business from January 1st to February 12, 1929. All of
that has been accounted for, when he notified me that the partnership
could not have ended at that time, I willingly turned it over and the
amount of money that I had collected, I paid over to Mr. Nelson, paid
it in full, and all the business I had done from January 1st until February 12th that was unpaid, he took that over and collected that himself. l-Ie collected $1425.00 and I collected something over $700.00
on the work done from January 1st, to February 12, 1929.
Q43 I am not speaking of work done in that period; I am speaking of collections received in that period for work previously done,
when the partnership was in existence?
A I do not recall that at all ; I probably could find out from Miss
I-Ianger, because she kept the books after that. When people came in
after that period, we collected a lot of money for Mr. Nelson and repeatedly sent money down to him.
Q44 I am not speaking of the period from the time Mr. Nelson
took charge, only from January 1, 1929, up until the time he took
charge?
A No bills had gone out since November, 1928, since Dr.
Henkel was ill, Mrs. Henkel did not get out any bills of
137* Fisher & *Henkel as of December, 1928 and no bills were
· sent out in January or February, 1929, and there are not very
many people who ever come in and pay bills unless they have received
a bill, and if people did come in to pay bills and did not have the bill
with them, or wanted to pay an account for a bill they had gotten a
long time ago, I had no access to the books; Mrs. Henkel had them
locked up in the safe, and when people came in, I would have to say:
"You will have to wait to get a bill."
Q45 Don't you have any accounts? Were there no entries of
previous business?
A No, sir.
Q46 Was there a separate book on which such matters were
entered?
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A Yes, sir, of the firm of Fisher & Henkel.
Q47 That is one of the books Mr. Nelson had?
A I don't know whether he has it or not; he had it and copied
out everything from January 1st until February 12, 1929.
Q48 You referred to the fact that Mr. T. R. Nelson made two
payments to Mrs. Henkel?
A No, sir, I did not refer to that.
MR. CURRY: I put that in the form of a question.
Q49 Did you draw any money from Mr. Nelson?
A Mr. Nelson made a payment to me the last couple of days of
December, 1929.
138*
*Q50 What was the amount? How much had you
withdrawn from the partnership collection?
A I think the check was for $1400.00.
Q51 Have you any complaint of the fact that Mr. Nelson paid
Mrs. Henkel the two payments of $500.00 each?
A Yes, sir, that was paid on back book-keeping salary which I
contend I did not owe her.
QS2 It is not the amount you object to, but the account upon
which it was withdrawn?
A It was not correctly withdrawn upon any account. I maintain that the firm of Fisher & Henkel did not owe her that back
money for salary.
Q53 Even so she could have withdrawn $1000.00 on general
·---- account?
A Yes, sir, she could have done that.
Q54 Do you know the total amount of cash collected by you
from the date of the dissolution of the partnership until the matter
was turned over to Mr. Nelson, and the amount collected by himsince
that time?
A Approximately. The approximate amount collected by me
and turned over was $1425.00 and $700.00 and some odd dollars was
collected by him out of the amount of work done from January 1st,
until February 12th.
Q55 So his total collections were only $2100.00, or $2200.00?
A Yes, sir.
MR. CURRY:
$14,000.00.

His total collections were about
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*Q56 Going back a minute to the alleged agreement of
dissolution, was there any agreement between Dr. Henkel and
yourself, with reference to the disposition of the partnership assets,
furniture and instruments, etc.?
A Many times during Dr. Henkel's illness; he had been sick a
year and a half and I had worked very hard, and when I was with
him he would say: "Guy, you have done too much for me, no one
would do so much for me, and the business is yours to run as you
please." And on numerous occasions, after 1927, Dr. Henkel would
express his appreciation of how good I had been to him, and on a
number of occasions he said he was going to pay n1e well for what I
had done for him.
QS7 You have stated the dissolution as the result of the agreement with Dr. Henkel, was made on the evening of the day when he
went to bed?
A I said if was some time during the month of December, after
he was stricken; some time during the first part of the month of
December in his bed room at Mrs. Brockenbrough' s.
QS8 Was any agreement entered into with reference to the
division of the partnership assets?
A He made the assertion that I am through; I will never be
able to work; our partnership is through, and it is your business, to
do what you please with it.
QS9 You said you told him you would let the matter run along
until the first day of January and see then?
A Yes, sir.
140*
*QSO Where was he on January first?
A He was very sick, and I do not know the date he was
moved to Charlottesville; I went to see him there twice, and in his
romn there he reiterated that statement.
Q61 Just what he had said before at Mrs. Brockenbrough's?
A Yes, sir.
Q62 That was the last discussion you had with him?
A Yes, sir, I went to Baltimore with him, but I did not discuss
it on the way to Baltimore that night.
Q63 You stated in your direct examination that in March,
1929, you sent a check of $500.00 to the American Optical Company?
A Yes, sir.
Q64 What for?
A The representative of the American Optical Company was
in our office and wanted a payment on some money due from the
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firn1 of Fisher & Henkel and I paid that check out of our joint account, to be applied on the account of Fisher & Henkel.
Q65 You gave a Fisher & Henkel check?
A Yes, sir.
Q66 In March, 1929?
A Yes, sir.
Q67 Fisher & Henkel had an account at the Augusta National
Bank?
A Previous to Dr. Henkel's return to work, back in 1927, each
of us would pay half the bills out of our individual accounts,
141 * *and then we established a joint account.
Q68 Was there a balance in that account on January,
1929?
A I suppose so; Mrs. Henkel kept all the books and kept the
business bank account; and I do not recall I saw it.
Q69 Were any deposits made by you to that account after January 1, 1929?
A I do not know.
Q70 Were any checks drawn by you on that account except
this one?
A Not for my own personal business after January first.
Q71 Have you had your vouchers withdrawn?
A I have not; Mr. Thomas Nelson did.
Q72 I want to ask you about some of these "Erasures-Daily
Record Sheets" : We will take this item, under date of March 26,
1927, Miss Florence McNulty: Whose hand-writing is that in?
(Referring to Plaintiff's Exhibit No.4).
A That is Miss Hanger's hand-writing and mine marked "Paid"
on that, and mine marked, "treatment, $3.00."

OMIT
By order of the Court from Question 72, page 537 to end of
X -examination.

142*

*Re-Direct Exantination

BY MR. CURRY:
143*

Q1 You stated, in your examination in chief, that you
thought *Dr. Henkel took sick at the end of the hunting
season, the 30th of November, 1928?
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A Yes, sir.
Q2 Was he brought in then?
A Yes, sir, he came in that night and had a hard spell with his
heart that night.
Q3 How long after that was it that you talked to him about the
dissolution of the partnership?
A A few days, probably 10 days; I do not know the length of
time, in December.
Q4 And it was agreed that the partnership was to be dissolved
after the 31st of December, 1928?
A Yes, sir.
QS Then you had a further talk with him a few days before
Christmas, or about Christmas, about the same thing?
A Yes, sir.
Q6 When you saw Dr. Henkel in Charlottesville-! understand
he went there about the first of January?
A Yes, sir, I do not know the dates.
Q7 Did you tell him you were doing business tn your own
name?
A Yes, sir, I stood by his bed and made that perfectly plain to
him.
. QS Mr. T. R. Nelson did not take charge of the books of the
concern until probably April, or May, 1929. During the period from
the first of January, 1929, up to the time 1\IIr. Nelson took
144* charge of the books, did you make any collections ·on *the
old Fisher & Henkel accounts ?
A I suppose that some were made ; I do not recall.
Q9 If made, to whom were they paid? If they were paid over
in the office, were they paid to you, or Miss Hanger?
A Miss Hanger usually takes all the money.
QlO If she, or you, collected any money during that period,
until Mr. Nelson took the books, was that kept by you, or put in the
bank?
A If any was collected, on account of Fisher & Henkel, it was
divided and paid over to Mrs. Henkel. As I recall, very little was
paid because of the fact that no bills were sent out.
Q 11 No bills were sent out as of January 1st ?
A No, sir.
Q12 If any money was paid, it was very little during that
period?
A Yes, sir.
Q13 If any money was paid, did you keep a record of it, or
Miss Hanger?
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A Yes, sir, Miss Hanger put it down; she was scrupulously
careful to keep that straight and kept a record for Fisher & Henkel.
Q14 The bank account was kept at the Augusta National Bank?
A Yes, sir.
QlS Were any deposits made to that account from Jan145* uary first *until Mr. Nelson took charge?
A Not that I know of.
Q16 Did you turn over any of what you call the firm money
to Nelson that you had collected from the first of January until the
time he took charge?
A I do not recall, but if any money collected that had not been
paid over in the proper channels before Mr. Nelson took charge, it
was paid to him.
Q17 Did Miss Hanger, or you, pay Mrs. Henkel anything?
A I cannot recall; ·I have an idea that some money was sent
out to Mrs. Henkel by Mr. Freeman Kennedy, her brother. I cannot
state that as definitely so, but that is n1y recollection.
Q18 I understood you to say that on these blotters, where you
entered the daily business, that when cash was paid that was sometimes, as here, marked out, and that after it was marked out, during
the day's business, or the next day, you may have received cash on
that day, and instead of writing it down on the blotter for the J?ext
day, you just put it on that blank space that was made by the erasure?
A That could have happened because the slips sometimes were
kept in the office for a couple of days; Miss Hanger would sometimes
carry the money for several days and sometimes see Mr. Freeman
Kennedy and send it by him; the checks and cash and slips and every:thing were sent up there together.
146*
*Q19 There had never been any complaint because of
your conduct of the business?
A None whatsoever; it was explained to them and they knew
it.
Q20 And Dr. Henkel and you were on beautiful relations until
the last?
A As good as two men could possibly be.
Re-Cross Examination
BY MR. TIMBERLAKE:
Q1

If the purpose of making an erasure was simply to keep

Elizabeth K. Henkel, Exe·cutrix, vs. Guy R. Fisher

111

any erroneous posting from being done on the books, why did you
deem it necessary to make the erasure so full and complete, to entirely
erase everything that was erased ?
A I do not know how to answer that, except that you just wanted to obliterate it.

OMIT
By order of the Court from Question 1 on Re-Cross-Examination page 558 to end of Deposition.

147* HENI<EL, ELIZABETH K.
vs.

FISHER, GUY R.
EXCEPTIONS ON BEHALF OF PLAINTIFF TO REPORT
OF MASTER COMR. H. H. KERR
Plaintiff excepts to said report:

EXCEPTION I
Because the Commissioner has disallowed in toto
salary claim for keeping the books of Fisher & Henkel.

plaintiff's

GROUNDS OF EXCEPTION
Plaintiff was not a member of said firm and there was no legal
obligation on her part to perform the services of bookkeeper without
compensation therefor, and there is no dispute of the fact that she
performed the services to the best of her ability not only during the
existence of the partnership, but in connection with its liquidation,
and that during the latter period her services were necessary in order
that the joint attorney might be able to collect the large sum of approximately $15,000.00. In this liquidation it is demonstrated from
the evidence that Dr. Fisher contributed little or no assistance. Moreover, as is obvious, it would have been impossible to procure the

112

Elizabeth K. Henkel, Executri.-r, vs. Guy R. Fisher

services of a bookkeeper to do the necessary work at double the
amount claimed by the plaintiff.
Plaintiff claims that the rate of her salary was agreed by both
member.;; of the firm. Dr. Fisher states that Dr. Henkel agreed
148* *that this salary should come out of his, Henkel's, share of the
collections and the burden is on Dr. Fisher to prove this. And
yet upon the face of her testimony, in face of the fact that the firm
actually paid her $500.00 on that account, which is corroborative of
her right to salary, and in face of Dr. Fisher's admission in his answer (paragraph 3) that plaintiff was employed to keep the books at
$10.00 per month for the first year ( 1922) and $25.00 per month
thereafter, the Commissioner has incontinently thrown out the whole
claim, first, because the first part he considered as paid by the credit
of $500.00 received from the firm and the rest as barred by limitation.
The Commissioner does this upon the assun1ption of an "entire lack
of evidence" on the part of the plaintiff in support of her salary claim
and in face of defendant's recognition of the salary arrangement
(though not ·as to the full amount claimed) in his answer.
This
finding is therefore obviously erroneous, first, because there is her own
affirmative testimony as to her work, supported b)' the production of
the record books themselves as having been kept by her, admitted by
the defendant, showing conclusively that the work was actually done
by her; secondly, because, at least to the extent of his recognition in
his answer of the salary agreement, the bar of the statue of limitations
is unquestionably tolled and should not have been applied by the
Master Commissioner.
We submit, further, that the Commissioner was in error, in view
of what is said above, in accepting wholly the defendant's mere
statement of what his partner, now unfortunately incapable of
149* *testifying, and he agreed upon as to this salary matter, apparently without her knowledge and consent as a separate legal
entity, in face of the positive and undisputed evidence that the work
was actually done and at a rate much less than is commonly paid, and
in view of the conflicting statements of the defendant in his answer,
where he admits to an extent the salary agreement, and then in his
•testimony says his dead partner agreed thaf this should be taken care
of out of the.latter's share.
And finally, when the liquidation of the firm business was by
agreement placed in the hands of an attorney of the united choice of
both parties, this was in the nature of a receivership without court
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action, and it was obviously and naturally the right of the attorney to
avail himself of the services of the bookkeeper already employed by
the firm to assist him in properly preparing the accounts for collection
and assisting him in ascertaining the true liability of those owing the
firm. All this was outside the usual attorney's (or a receiver's) work
but was very necessary. Dr. Fisher could have been of little help in
such matters not being, as he testifies, familiar with the books, and
therefore did practically none of that work; whereas it all fell upon
the plaintiff, who should be separately paid for it. In any event, half
of it, on the basis of her own claims, falls on her after all.
Even if her salary to March 1, 1929, is based on the rate contended for by the defendant, there would be due her a balance of
$470.00, shown thus:
150*

*For 1922 at $10.00 per mo.................... $ 120.00
For remainder of the time, 74 mos. @ .... $25.00
1,850.00
$1,970.00
Credit by amt. pd. by firm ............ $ 500.00
Credit by amt. pd. for firm by T. R. N.
attorney . . . . . . . . . . . . . . . . . . . . . . . 1,000.00
Bal. (at the least) due her on salary. . . .

1,500.00
$ 470.00

In addition to this we insist that she is entitled to payment of a
fair monthly salary for the time she was engaged. on the books and
accounts in assisting the joint attorney in his work-a period of eight
and two-thirds months-for which he paid her $433.33. This, however, the Commissioner has refused to recognize and has charged it
against her share in the liquidation.
EXCEPTION II
Because the Master Commissioner held that the partnership ended
December 31, 1928, and not at the death of Dr. Henkel on February
12, 1929.
GROUNDS OF EXCEPTION
Again the Commissioner apparently accepted the sole statement
of the defendant that the partnership was ended with 1928 by express
agreement between the partners had before that date, and that he,
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the defendant, expressly told the plaintiff so. This the plaintiff emphatically denies and this at least could under the *most
elementary rules of evidence be taken as proven so far as she
is concerned, or as thereby answering the requirements of the statute
relating to dissolution of a partnership.
We submit that the defendant has failed to prove the alleged
dissolution by agreement of the partners because his own unsupported
statement, since his partner's lips are sealed by death, is not enough
in the absence of other corroboration.
Furthermore we submit that the testimony shows that at the
time the defendant claims he had the agreement dissolution with his
partner the latter was too ill to have made such an agreement, if in
fact it was ever attempted.
lSI*

EXCEPTION III
Because the Master Commissioner made no allowance in favor
of the plaintiff either for rent of the joint office equipment, or interest
on its appraised value, which has admittedly been used exclusively
by the defendant for four years in his own separate business, and because the Master Commissioner has made the plaintiff no allowance
whatever for the following articles belonging to her husband's estate,
still held by the defendant, as appears by the Lueders appraisement:
"1 Couch (Dr. Henkel's personal)
1 Wooden Cabinet (Dr. Henkel's personal)
1 Partial Glass Cabinet (Dr. Henkel's personal)
*1 Small Copper Sterilizer (Dr. Henkel's personal)
152*
1 Hall Rack (Dr. Henkel's personal)"
Respectfully,
TIMBERLAKE & NELSON,
For Plaintiff.
January 18, 1933.
153*

*And at another day, to-wit: on the 13th day of January,
1933.

Elizabeth K. Henkel, Executrix, vs. Guy R. Fisher

115

DECREE
ELIZABETH K. HENKEL
vs.
GUY R. FISHER
It being suggested to the Court that Master Commissioner H.
H. Kerr before whom this cause was pending under the order of
reference heretofore entered died on the 14th day of December, 1932,
having completed his report under said reference but not having signed
the same or indicated the amount of his fee for the same; and the
personal representative of said Commissioner Kerr's estate h~ving
agreed that the Court shall fix and determine the amount of said
fee, but insisting that the amount thereof be either paid or that pay-_
ment thereof be guaranteed; and the parties plaintiff and defendant
having agreed to guarantee the amount of said fee, it is adjudged,
ordered, and decreed that the amount of said fee be and the same is
hereby fixed at $350.00 for the total cost of said report and that the
said unsigned report be, by consent of counsel appended to this report,
deemed and treated as the report of said Master Commissioner H.
H. Kerr as if the same had been actually signed by him, and that the
cause proceed accordingly.
We consent to the entry of the foregoing decree.
TIMBERLAKE & NELSON
Attorneys for Plaintiff
CHARLES CURRY
Attorney for Defendant
JOHN D. WHITE
Attorney for Estate of
H. H. Kerr, deceased.
154*

*And now at this day, to-wit: at a Corporation Court of
the City of Staunton on the 21st day of February, 1933, t}lat
being the same day and year as that herein first mentioned :
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HENKEL, ELIZABETH K., Executrix, etc.
vs.

FINAL DECREE

FISHER, GUY R.
This cause came on this day to be again heard upon the papers
formerly read, upon the report of Master Commissioner H. H. Kerr
filed in this cause on January 13th, 1933, by consent of the parties
to this cause and on their motion; upon three exceptions to the said
report, one by Elizabeth K. Henkel, in her own right, and the other
two by Elizabeth K. Henkel, Executrix under the will of Homer S.
Henkel, deceased, and was argued by counsel.
. On consideration whereof, the Court overrules the first two of
said exceptions, but sustains the third, which was made to said report
upon the grounds that no allowance is made in the report for rental
or interest on the office equipment that belonged to the late partnership of Fisher & Henkel, and which has been used by the defendant
since the dissolution of his partnership with Dr. Homer S. Henkel,
deceased, and no allowance for certain articles of furniture
155* that are in the possession of the defendant that belonged *to
said Dr. Homer S. Henkel, deceased, as follows:
1
1
1
1
1

Couch,
Wooden Cabinet,
Partial Glass Cabinet,
Small Copper Sterilizer,
Hall Rack,

and the Court orders and decrees that the defendant shall account
for the sum of $100.00 for the use of said equipment and said articles, which sum shall be credited on the amount of the sum hereinafter mentioned that the defendant is entitled to recover from Elizabeth K. Henkel, Executrix under the will of Homer S. Henkel, deceased; and the Court further orders that the defendant shall surrender and turn over to said Executrix or to her attorneys of record
the aforesaid articles of furniture, but it is ordered, by consent of
counsel on both sides, that Dr. Fisher shall be entitled to hold said
articles of furniture by paying to said Executrix or to her attorneys
the agreed value of said articles of furniture; and the Court adjudges,
orders and decrees that the said report be and is hereby confirmed in
all other respects.
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And it appearing to the Court from said report that upon a settlement of the accounts of the late firn1 of Fisher & Henkel, the estate
of Homer S. Henkel, deceased, is indebted to the defendant, Dr. Guy
R. Fisher in the sum of $775.11, but it further appearing, as has been
found supra, that said estate is entitled to a credit on said sum for
$100.00, leaving a balance of $675.11, the Court doth accordingly
adjudge, order and decree that Elizabeth K. Henkel, Executrix
under the will of Homer S. Henkel, deceased, shall pay
156* *to the defendant, Guy R. Fisher, or to his attorneys of record,
said sum of $675.11 with interest thereon from the date of
this decree and that execution may issue thereon at any time at the
instance of the defendant. And the Court doth further adjudge, order and decree that the plaintiff~ Elizabeth K. Henkel in her own
right and as Executrix under the will of Homer S. Henkel, deceased,
shall pay all of the costs of this suit, except it is provided, by consent
of counsel on both sides, that the charge of Dr. William Lueders for
making an appraisement of the office outfit of Fisher & Henkel ·
amounting to· $15.00 shall be taxed as part of the costs of this suit,
but it is provided that the said Executrix shall pay one-half of said
sum of $15.00 and that the defendant, Dr. Guy R. Fisher shall pay
the other one-half of said amount. And it appearing that nothing
further is to be done in this cause, it is ordered that the same be
stricken from the docket as an ended cause; but it is provided that
the operation of this decree shall be suspended for a period of 90
days from its date to enable the plaintiff, if she shall be so advised,
to apply for an appeal to the Supreme Court of Appeals of Virgtma.
157*
*And at another day, to-wit: on the 27th day of February, 1933, came the plaintiff, by her attorneys and filed by
leave of Court, the following motion, with exhibits attached thereto,
and supplemental exceptions to the Commissioner's Report :
MOTION
ELIZABETH K. HENI<EL, in her own right and as
Executrix .of the Will of Homer S. Henkel,
vs.
GUY R. FISHER
Complainant moves that the decision of the Court on the report
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of Master Commissioner Hugh Kerr, filed in this cause, be withheld,
and that no decree be entered thereon and that further exceptions
the~eto be heard, and that said report be re-committed for the taking
of further evidence in respect to the inquiries directed by former
decree in this cause as hereinafter noted, and complainant says:
That soon after she qualified as executrix under the will of Dr.
Henkel, respondent, Guy R. Fisher, in discussing with her the settlement of the affairs of the firm of Fisher and Henkel, said he would
like to have the partnership closed as of January 1st, 1929, saying
that he had done little business subsequently to January 1, 1929, and
before Dr. Henkel's death on February 12th, 1929, and that the expenses more than exceeded the receipts and charges, but that he would
be willing to 'bear the deficiency, to which complainant replied that
she wished the affairs to be settled in., a strictly legal way and was
prepared to discharge all obligations properly resting upon her
158* as executrix; that at this time Dr. Fisher did not *mention
to complainant any agreement or, indeed, any conversation
had with Dr. Henkel in his life time looking to a dissol~tion of the
firm on January 1st, 1929 ; accordingly complainant then understood
that the affairs of the firin should be and would be settled as of
February 12th, 1929.
That soon after Dr. Henkel's death and before complainant qualified as executrix, the day book had been sent to her that the entries
1~1ight be posted in the ledgers which had been kept at her house, as
she had been the bookkeeper for the firm, and she posted the ledger
accounts. She observed that there were no entries in th~ day book
subsequently to January 1st, 1929, and she asked Mr. Thomas R.
Nelson, who had been employed to settle the affairs of the firm, to
obtain from Dr. Fisher the day book covering business done subsequently to January 1st, 1929; complainant at that time knew nothing
of the existence of any other ledgers than those which she had at her
house. Some few days after asking for the day book covering business done from January 1st, 1929, to February 12th, 1929, Mr.
Nelson reported to complainant that Dr. Fisher declined to give up
the day book covering this period, and Mr. Nelson told complainant
that she would have to consult another attorney in respect to obtaining this book. She did consult with Mr. Fitzhugh Elder, who advised her that in the absence of an agreement of dissolution the partnership had not been dissolved until Dr. Henkel's death, and she
would be entitled to have access to the books by injunction or
159* some court proceeding, and complainant re-*ported this advise
to Mr. Nelson. Some time after-Mr. Nelson ·reported to com-
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plainant that he had had a further talk with Dr. Fisher and that Dr.
Fisher had agreed to give up the book. Later Mr. Nelson showed
complainant a book purporting to be the day book in question, but
complainant was not satisfied that this was the original book and
accordingly asked Mr. Nelson to inquire further regarding the original
day book. Subsequently she went with Mr. Nelson to Dr. Fisher's
office and Dr. Fisher then showed Mr. Nelson and herself a ledger
which he had opened as of the 1st of January, 1929. This was the
first time that complainant knew that a new ledger had been opened
as of January 1st, 1929. Mr. Nelson then asked Dr. Fisher to send
the ledger to his office after the day's work was over, to which Dr.
Fisher assented. Later in the day complainant, at Mr. Nelson's
office, undertook to check with Mr. .Nelson the day book which had
been previously presented with the ledger then before them, and complainant discovered that certain items did not correspond and that
numerous dates in the ledger had been changed. The matter thus
presented was left open. The following Monday, this examination
of the ledger having occurred on Saturday, Mr. Nelson reported to
complainant that he had seen Dr. Fisher and told him of the changes
in dates, that Dr. Fisher had expressed surprise that the dates had
qeen changed, but had said that he was willing to make up personally
the amounts affected by these changes, and, as complainant was subsequently informed by Mr. Nelson, Dr. Fisher paid to Mr. Nelson
the items affected by these changes as well as his collections
160* from business during the period January 1st, 1929, *to February 12th, 1929.
That Mr. Thomas R. Nelson consistently throughout the entire
transaction has declined to represent complainant personally and, as
complainant is informed, declined also to represent Dr. Fisher personc.tlly, but, as was understood at the time of his emplayment, he was
merely to settle the affairs of the firm of Fisher and Henkel, the rights
and obligations of each of the partners being their individual affairs.
That in July, 1929, when complainant was making up the income
tax return for Dr. H. S. Henkel, she asked for and obtained the cancelled checks of the firm of Fisher and Henkel, and among these
checks she found a check to American Optical Company dated March
20th, 1929, for $500.00. She was surprised to find this check because Dr. Fisher, in her conversation with him in respect to his suggestion that the firm should be settled as of January 1st, 1929, had
said that he had made no payments of any bills outstanding on January 1st, 1929 during that time. Complainant wrote to American
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Optical Company inquiring as to the credit of this $500.00, to which
letter she received reply under date of September 25th, 1929, and a
subsequent letter of September 30th, 1929. This check and these
letters she turned over to Mr. Thomas R. Nelson so that he might
properly adjust the account of Fisher and Henkel and pay the true
balance due. As will be observed from these letters, the check for
$500.00 was originally credited not on the account of Fisher and
Henkel, but upon a personal account of Dr. Guy R. Fisher.
161 * *This check and these letters remained in Mr. Thomas R.
Nelson's possession until a few days ago when, having observed the comment of Commissioner Kerr on the failure to ·exhibit
the check, she inquired about it and the letters and they were found
to be in Mr. Nelson's possession. This check and the letters were
attached hereto.
·
That the appraisement by Dr. Lueders of the value of the office
equipment as of February 12th, 1929, had been made as complainant
understood, wholly in connection with certain negotiations of compromise pending in July, 1930, and as she had understood from her
counsel was not binding upon her as a proper valuation of this equiptnent. Dr. Lueders' appraisement was based, as she learned from Dr.
Lueders, upon prices of similar equipment n1anufactured by Frank S.
Betz Company, whereas this equipment was purchased from the Kloman Instrument Company in part and from other concerns which sell
equipment of far better quality and far more expensive than that
manufactured by Betz. The !(loman Instrument Company, from a
list furnished by complainant, valued this equipment at a considerably
greater amount than the valuation fixed by Dr. Lueders..
That complainant had no understanding with Dr. Fisher or Dr.
Henkel that any portion of her salary should be payable by Dr. Henkel
alone, and at no time did Dr. Fisher say to her anything respecting
salary as being payable by Dr. Henkel, and she heard for the first
time of this contention on the part of Dr. Fisher when she read
the Commissioner's report after February lOth, 1933. Com162* *plainant had been employed by the firm and her employment
continued until Dr. Henkel's death.
That while it is true that Dr. Henkel, during the two years
August 1925 to August 1927, when he was unable to attend to his
practice, had suggested the wisdom or propriety of dissolving the firm,
Dr. Fisher apparently appreciated the importance of Dr. Henkel's
connection with the firm and would not consent to dissolution; that
after August 1927 until November 1929 Dr. Henkel gave very close
attention to the firm, perfor~ing as many of the difficult and delicate
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operations as Dr. Fisher. Dr. Henkel enjoyed the co~1fidence of the
community and his connection was of great value to the firm even
during his absence, so that complainant can not but view the reflection
by the Master in the report upon her attitude in this case, as based
upon an entire misconception of the case by the Master.
That evidence supporting the facts above alleged was not introduced. After complainant had concluded the evidence in chief it was
understood between her and her counsel that she should be notified
when testimony on behalf of Dr. Fisher was introduced so that she
might be present to assist counsel in cross examination.· Complain-ant was very familiar with the financial concerns of the business, having kept the books, and having taken great interest in it through her
husband's interest, and, as she appreciated, there were many details
of the business and of the testimony by Dr. Fisher which she could
kilow about and no one else could, nor could she, in anticipation
163* of testimony, familiarize her counsel with these *Details.
Furthermore, it was understood between her and her counsel
that she· should be examined in rebuttal and other pertinent evidence
introduced in rebuttal. As evidence of the understanding between
her and her counsel in respect to the testimony on behalf of Dr. Fisher
as well as testimony in rebuttal, she files herewith letters from Timberlake & Nelson, who represented complainant in this suit, dated
February 12th, 1931 and April 6th, 1931. Complainant was not
notified of any further proceedings in the case until February lOth,
1933, at which time Timberlake & Nelson wrote her sending a copy
of Cornmissioner Kerr's report and their exceptions, and advising
that the exceptions had been argued and the case decided, in most
essential particulars, against her. She had inquired of Mr. R. E. R.
Nelson during the summer of 1931 and the summer of 1932, when
she was in Staunton, regarding the progress and situation of the case,
but at no time was she advised that Dr. Fisher's testimony had been
taken or that the case was in proper shape for rebuttal testimony.
That she has been diligent in attention to the case and has held herself available to attend before the· Commissioner when evidence on
behalf of Dr. Fisher was introduced and when rebuttal testimony was
in order, and would have ·come at any time, but, as stated, she was
i1ot notified or given an opportunity to do so. Thus in this case she
has been deprived of the benefit of a presentation of the full evidence
in support of her contentions and in rebuttal of the contentions of
Dr. Fisher, and through no fault of hers a grave injustice
164* would result if the matter be not *reheard.
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Complainant exhibits herewith a statement, which, in
manuscript, was read over to and approved by Thomas R. Nelson as
stating facts as he knew and understood them; this statement was
cast in affidavit from expecting Mr. .Nelson would sign and swear to
it as an affidavit, but Mr. Nelson has declined to do so on the ground
that in doing so he would appear as a voluntary witness and might be
accused of partizanship, which contention he has throughout tried to
avoid.
ELIZABETH K. HENKEL
Allen, Walsh & Waddell p. q.
STATE OF VIRGINIA,
COUNTY OF AUGUSTA, to-wit:
This day personally appeared before me, Irene Argenbright, a
notary public in and for the county and state aforesaid, Elizabeth 1(.
Henkel, and made oath before tne in my said county that the matters
and things stated in the foregoing motion are true to the best of her
k~owledge and belief.
My commission expires January 5, 1935.
165*

*Given under my hand this 27th day of February, 1933.
IRENE ARGENBRIGHT,
Notary Public.

166*

*(Exhibit Check with Motion)
Staunton, Va., March 20, 1929, No.
THE AUGUSTA NATIONAL BA.NK 68-117
of Stattnton

Pay to the order of
American Optical Co.......................... ~ ....... $500.00
Five hundred and 00/100 .......................... DOLLARS
For Glass acct.
FISHER AND HENKEL
Per GUY R. FISHER
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* (Exhibit Letter with Motion)

167*

AMERICAN OPTICAL COMPANY
Established 1833
Channing M. Wells, Pres.
Albert B. Wells, Treas.
J. Cheney Wells, 1st V. Pres.
Fred C. Merry, V. Pres.

Voluntary association 1912

Wellsworth

Executive Offices
and Factories
Southbridge, Mass.
Sales Headquarters
70 West 40th Street
New York

RICHMOND TRUST BLDG., RICHMOND, VA.
September 30, 1929.
Mrs. H. S. Henkel,
340 Beverley Street
Staunton, Virginia.
Dear Mrs. Henkel :
Herewith enclosed is corrected statement amounting to $695.08,
representing the balance of the old account as Fisher & Henkel.
The remittance of $500.00 given in March has been transferred
to your account, also a credit for $36.00, for artificial eyes has been
shown, making a total deduction of $536.00 from the previous balance
of $1231.08.
We sincerely hope you will find this to be correct, and know you
will be very glad to clear this old. account.
Yours very truly,
AMERICAN OPTICAL CO.
By: C. C. WHITE
CCW/F
Encl.
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*(Exhibit Statement of Account with Motion)
STATEMENT

AMERICAN OPTICAL COMPANY
70 West 40th Street
New York
Sept. 28, 1929
Fisher & Henkel
Staunton,
Va.
a;c Rendered . . . . . . . . . . . . . . . . . . . . . . . . . . . .
$1,231.08
March 1929 ............................... $500.00
Sept. 28, 1929 By Credit
Artificial Eyes . . . . . . . . . . . . . . . . . . . . . 36.00
536.00
$695.08
169*

*(Exhibit unexecuted affidavit with Motion)

S'I'ATE OF VIRGINIA,
COUNTY OF AUGUSTA:
I, Thomas R. Nelson, being duly sworn, do say, that on May,
1929, I was employed by Mrs. Elizabeth K. Henkel, Administratrix
of H. S. Henkel, deceased, and Guy R. Fisher, to collect the outstanding accounts due the firm of Fisher and Henkel and out of collections
to pay the debts of the firm and disburse the balance equally to the
Administratrix and to Dr. Fisher; my compensation was to be ten
per cent net to me of the collections.
That soon after I undertook this employment, the Administratrix inquired of me about collections and accounts incurred after
January 1st, 1929, to February 12th, 1929, when Dr. Henkel had
died, saying that although Dr. Fisher had said to her the expenses
exceeded the business and collections, she was prepared to pay her
share of what might be owing; I inquired of Dr. Fisher about the
business done after January 1st, 1929, and he said he thought it just
as well that it should be dissolved on January 1st, 1929, but he did
not tell me that he had agreed with Dr. Henkel on a dissolution on
January 1st, 1929; I then examined the statute regarding dissolution
of a partnership and read to him from it; he said he had done of
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the things required by statute to effect dissolution and I told him I
did not see where the partnership had been dissolved prior to death,
but would write him later, and I told him I did not want to pass on
his rights but would rather he would consult someone else who could
advise him as his lawyer, as I was representing the firm, and
170* not representing either party; I sub-*sequently, under date of
......................... , wrote Dr. Fisher on the subject, my carbon copy of which letter was filed by me at the request of
the Master, with the Master; I asked Dr. Fisher to let me have the
books containing entries of business done January 1st, 1929, to February 12th, 1929; he brought or sent me a copy of which was not
satisfactory to Mrs. Henkel, Executrix, and I went to Dr. Fisher's
office for the books; I observed that the dates of certain entries had
been changed to dates after February 12th, 1929; the books were
sent by Dr. Fisher to my office and I undertook to compare the copy
previously furnished with the books; Mrs. Henkel being present, she
observed differences between the copy and the books ; and she also
detached the changes of dates in the books; I then met Dr. Fisher
and told him of the changes I had detected; he expressed surprise but
he said he would personally account for the business offected by these
changes; he, some days after, gave me a note for $1,425.00 which
covered his collections of firm accounts, and the business affected by
these changes in dates; this note was paid in instalments as follows:
October 19th, 1929, $500.00, January 13th, 1930, $500.00, February
15th, 1930, $425.00; the matter of settlement as of Dr. Henkel's death
was thus closed and I heard nothing further from Dr. Fisher about it
until his attorneys demanded on December 13th, 1930, that those
moneys be refunded to him.
My employment to settle the affairs of the firm of Fisher &
Henkel was in the nature· of a consent receiver and I considered that,
as incident to the employment, I was authorized to incur ne171 * *cessary expenses; I employed Mrs. Elizabeth K. Henkel, who
had been keeping the books for the firm to continue to keep
the books and get out the bills at $50.00 per month; I did not secure
from Dr. Fisher express authority to employ Mrs. Henkel as bookkeeper and to get out the statements, as I thought that unnecessary;
however, that she was doing this work he knew, and he made no inquiry regarding her employment or her compensation; I paid. her,
pursuant to this employment, $433.33, being salary for 8-2/3rds.
months, May 1st, 1929, to January 22nd, 1930.
Mrs. Henkel presented a statement of claim against the firm of
Fisher and Henkel for past due salary as bookkeeper, amounting to

126

Elizabeth K. Henkel, Executri.t·, vs. Guy R. Fisher

$1,945.00; I saw Dr. Fisher personally about it, and he said she should
be paid something as she had done the work; he said nothing of an
agreement that Dr. Henkel had agreed to pay her on his own account;
later I wrote Dr. Fisher under date of September 17, 1929, and November 22, 1929, regarding the payment of this account; I heard
nothing further from him and I paid Mrs. Henkel on November 4th,
1929, $500.00 on this claim, which payment was so itemized in my
statement to the parties of December 28, 1929, enclosed to both
parties in my letter of December 28th, 1929, copy of which I filed
with the Master; Dr. Fisher made no objection to me regarding this
or any other payment made by me shown in that statement; I subsequently, on January 5th, 1930, paid to Mrs. Henkel $500.00 more
on this claim for salary; Dr. Fisher's attorneys, on December 13th,
1930, criticized both these statements, when brought to their attention.
172*
*In connection with the settlement of indebtedness of the
firm, Mrs. Henkel brought to me the attached check dated
March 28th, 1929, of Fisher and Henkel, and the two letters, also
attached, of September 25th, 1929, and September 30th, 1929, from
American Optical Company addressed to her ; these papers were placed
in my safe and I overlooked that I had them until Mrs. Henkel a
few days ago asked me about them and I then looked through papers
bearing upon this matter, and I found them.

Subscribed and sworn to before me, the undersigned Notary
Public in and for the county of Augusta in the State of Virginia,
by Thomas R. Nelson, this 23rd. day of February, 1933.
Notary Public.
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*(Letter exhibited with Motion)

S. D. Timberlaks, Jr.

R. E. R. Nelson

TIMBERLAKE & NELSON
Attorneys at Law
20 East Beverly St.
Telephone No. 260
Staunton, Virginia,
February 12, 1931.
Mrs. Homer S. Henkel,
106 Third Avenue, N. E.,
St. Petersburg, Fla.
Dear Mrs. Henkel :
We are enclosing herewith letter and statement received today
from Miss E. S. Bumgardner which will explain itself. If convenient we would like to have you send us a check payable to Miss Bumgardner for the amount, viz. $190.40.
Some time ago we notified Messrs. Curry & Carter, attorneys
for Doctor Fisher, that we were through in our direct examination.
This means, of course, that we will still have the right to bring in rebuttal testimony after they have finished the introduction of evidence
on their side. On yesterday Mr. Curry sent for the depositions and
exhibits, as he had a right to do, and we are rather expecting notification from him that he will proceed with the deposition of witnesses
on behalf of Doctor Fisher. Upon its receipt we will communicate
with you and arrange to be at the taking of these depositions, but,
of course, we would not be willing to do so without your presence.
We rather expect that it will either be between now and February
23rd, or sometime about the middle of March, depending on other
engagements of both sides.
We have not heard any more suggestions about compromise but
it is entirely possible that this may open up again. Of course, we
will make no agreement without first consulting you.
This matter has become a very great embarrassment to our Mr.
Nelson because Doctor Fisher and his counsel are dragging his son
into the matter and making disagreeable charges as to his part in it,
most of which you know about.
Please let us hear from you about the charge of Miss Bumgardner as soon as convenient. As far as we can see the amount is
correct.
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Trusting that you have had a pleasant winter and that Betty-is
well, we are,
Yours very truly,
TIMBERLAKE & NELSON.

N.c
174*

*(Letter

exhibited with Motion)
R. E. R. Nelson

S. D. Timberlake, Jr.
TIMBERLAKE & NELSON
Attorneys at Law
20 East Beverley St.

Telephone No. 260
Staunton, Virginia.
April 6, 1931.

:Mrs. Homer S. Henkel,
106 Third Avenue, N, E.,
St. Petersburg, Fla.
Dear Mrs. Henkel :
We are sorry not to have been able ~o write you definitely about
the matter of the depositions in your suit against Doctor Fisher. We
cannot yet do so but felt that we had better write to you to let you
know the situation.
lVIr. Curry wanted to proceed with his depoditions this week, but
our engagements did not fit because we are tied up with other matters and were not able to decide only last Saturday that we could go
into the taking of the depositions on the 15th instant. Mr. Curry was
out of town on Saturday and we got speech with him this morning
and told him that we could be ready on the 15th. He, however,
tells us that he is not able to say whether he can take up the depositions on the 15th but will let us know in a few days. This, therefore,
is the way the matter stands.
If we find that we can agree on the 15th, we will either write
you or wire you, doing the latter if we have not titne to write you,
so that you can arrange to con1e.
It is very difficult to say how long the taking of the depositions
will last because, first, we do not know how many witnesses Mr. Curry
will want to examine and how long it will take to examine them, and,
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second, we do not know whether either his or our engagements will
interfere after the depositions are started. We think, however, that
when and if you con1e it will be well for you to arrange to be absent
at least ten days and possibly two weeks, counting from the time you
leave Florida until you return there. We are sorry we are unable to
advise you more definitely.
Very truly yours,
TIMBERLAKE & NELSON.
N/c
175*

*SUPPLEMENTAL EXCEPTIONS TO
COMMISSIONER'S REPORT

VIRGINIA:

IN THE CORPORATION COURT OF
STAUNTON

ELIZABETH K. HENI<EL, in her own right and
as Executrix of H. S. Henkel, Deceased
vs.
GUY R. FISHER
Complainant further excepts to the Report of Master Commissioner Kerr,
Because the Master has allowed the claim of respondent for
$2,220.10, representing collections by respondent and business done
during the period January 1st, 1929, to February 12th, 1929, irt that
( 1) $1,425.00, part thereof, was paid by respondent to Thomas
R. Nelson voluntarily, and no circumstances are shown entitling respondent to recover such payment;
( 2) The balance of said amount was collected by Thomas R.
Nelson with the knowledge and acquiescence and pursuant to agreement of respondent that same should be disbursed as money belonging
to the firm of Fisher and Henkel, and has been so disbursed. and no
circumstances are shown entitling respondent to change his mind and
recover same.
ALLEN, WALSH & WADDELL,
Attys. for Complainant.
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176*

*And at another day, nrwit: on the 27th -day of February, 1933.

DECREE
IN THE CORPORATION COURT OF THE CITY OF
STAUNTON
ELIZABETH K. HENKEL
vs.

GUY R. FISHER
This ·day the complainant moved for grounds stated in writing
and filed by leave of Court to have this cause recammitted and the
complainant filed further exceptions to the report of the Master, and
this cause was argued -by counsel.
Upon consideration wher-eof the mofi<iln of complainant t0 -r.ecommit is overruled and the further exceptions to said report are
overruled, and it is adjudged ordered and decreed that the ,decree
heretofore at this term entered in this cause be confirmed. To which
action, as well as to the action of the Court in en11eriiog :said decree
previously at this term entered the complainant excepted on the
grounds stated in writing as original and supplemental ex~p1ions and
in the motion to rehear and recommit. But the operation of -said
decree previous! y entered at this ter-m is :suspended _as provided in said
decree.
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*IN THE CORPORATION COURT OF
STAUNTON~ VIRGLNIA

ELIZABETH K. HENKEL, in her own Right and
as Executrix of the Will o.f Homer S. Henkel,
vs.

GUY R. FISHER
TAKE NOTICE: That I intend to apply to the Clerk of the
above entitled Court for a transcript of a portion of the record in

E.lizab:et/i, K. H enlul} Executris.} vs. Guy

R~

Fisher

13.1

the above entitled cause, as set forth in the attached copy of a memorandum· to the. Clerk~ which l am this day filing in said Clerk's
Office.
No other part of the· record than as stated in said memorandum
is, I am advised and so represent, necessary to enable the Supreme
Court of Appeals~ or a Judge thereof in vacation, to whom my petition
for appeal may be presented, properly to decide on my petition for
appeal, assigning errors as nrentioned in said memorandum or to enable the. Supreme. Court of Appeals properly to decide the questions
that may arise before it on my said. petition.
If you or· your counsel desire any other part of the record to be
copied, I shall ask that the question be referred to the Honorable
Richard S. Ker,. Judge of the Corporation Court of the City of
Staunton, in which the: case was decided.
ELIZABETH IC HENK.EL in her own
right and as Executrix of the will
of Homer S. Henkel,
By Counsel.
Dated June 12th, 1933.
ALLEN, WALSH & WADDELL
Accept legal notice of above, but object to Clerk copying record
as you have: indicated.
CHAS. CURRY,
Attorney foli Dr. Fisher.
June 13, 1933.
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*IN THE CORPORATION COURT OF
STAUNTON, VIRGINIA:

ELIZABETH I<. HENI<EL, in her own right and
as. Executrix o~ the: will of. Homer S .. Henkel ·
v.s•.

GUY R FISHER
To the Clerk
Please prepare transcript of so much of the record as relates to
assignments of error ( 1) that the claim of respondent for $2,220.10,
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Elizabeth 1\.. I-I enlul1 Executrix} vs. Guy R. Fisher

representing collections by respondent and business done during the
period January 1st, 1929, to February 12th, 1929, was allowed, and
(2) that the accounts of the partnership were settled on the basis that
the partnership had ·been dissolved January 1st, 1929,· and not February 12th, 1929, that is to say, such transcript shall include only:
the bill of complaint, the demurrer and answer of respondent, the
decree of the reference entered September 9th, 1930, the report of
Master Commissioner, H. H. l(err, the following exhibits returned
with said Report, "Ex, Guy R. Fisher No. 1,''- "Ex. X," "Ex. Y,"
"Nelson Ex. No. 1," the following portions of the evidence returned
with said Report: Guy R:. Fisher Questions 91 to 93 inclusive, with
answers thereto, Questions 106 to 118 inclusive, with answers thereto,
Cross Examinations Questions 4 and 5 and answers thereto; exceptions of complainant to said report, decrees of February .... , 1933,
and February 28th, 1933.
Dated June 12, 1933.
ALLEN, WALSH & WAD DELL, p. q.
Accept legal notice of above, but object to Clerk copying record
as you have indicated.
June 13, 1933.
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*ELIZABETH K. HENKEL, in her own right, and
as Executrix of the will of I-Iomer S. Henkel, dec'd.
vs.
GUY R. FISHER

In the above entitled cause the Clerk is directed to copy the entire record (conforming to Section 6340 of the Code), omitting,
however, the following:
Omit all exhibits except "Defendant's Exhibit No. 1," "Ex. X,"
"Ex. Y," "Nelson Ex. No. 1."
Omit from Mrs. Henkel's deposition from Question 38, page 11
to Question 157, page 34, both inclusive.
Omit from same deposition X-exam from Question 107, page
57. to Question 14, page 65-b both inclusive; from Question 161, page
65 1/2 to Question 6723, page 429 both inclusive; from Question
6728, page 430 to end of deposition.

Elizabeth J(. Henkel, Executrix, vs. Guy R. Fisher

133

Omit from Dr. Fisher's deposition from Question 140, page 499
to end of direct examination; from Question 72, page 537 to end of
X-examination; from Question 1 on Recross-examination, page 558
to end of deposition.
RICHARD S. I<ER, Judge.
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*IN THE CLERI<S OFFICE OF THE CORPORATION
COURT OF THE CITY OF STAUNTON.
VIRGINIA:
I, Jacob Hevener, Clerk of the Corporation Court of the City
of Staunton, do hereby certify that the foregoing is a true transcript
of so much of the record as set forth in the notice of motion of
attorneys for respondent hereto attached, and copied by direction of
the Judge of the Cm~poration Court of the city of Staunton in the
Chancery cause of Elizabeth K. Henkel, in her own right and as
· Executrix of Homer S. 1-Ienkel, deceased v. Guy R. Fisher as fully
as it appears of record in my office aforesaid; I further certify that
notice of making application for this transcript was duly given to the
defendant, through his counsel of record, and objection made thereto;
I also certify that a true copy of notice of application for transcript
of plaintiff's n1emoranda to the clerk, and Judge l{er's ·ruling as to
what portion of the record should be copied are all embodied in the
foregoing transcript.
Given under my hand this 2nd day of August, 1933.
JACOB HEVENER, Clerk.
A Copy, Teste:
H. H. WAYT, Clerk.
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