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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1882
. YELLOW C.A.B COMPANY OF VIRGINIA, INCORPORATED, Plaintiff in Error,
versus

ROSE L. GULLEY, Defendant in Error.

PETITION FOR WRIT OF ERROR AND SUPIERSEDEAS

To the Honorable Justices of the Supreme Court of .Appeals
of Virginia:

Your petitioner, Yellow Cab Company of Virginia, Incorporated, respectfully represents that it is aggrieved by a
judgment of the Law and Equity Court of the City of Richmond, Part Two, in refusing to set aside the verdict of the
jury, refusing to enter judgment for the defendant, and in
entering judgment in favor of the plaintiff on the verdict of
the jury in the sum of Eight Hundred ($800.00) Dollars.
A duly authenticated copy of the record is attached hereto
as a part of this petition.
The parties will be referred to in the positions which they
occupied in the trial court.
The plaintiff instituted her notice of motion for judgment
f9r damages for personal injuries and property damage sustained by her as the result of an alleged negligent operation
of a taxicab of the defendant. There was a verdict in favor
of the. plaintiff upon the 3rd day of December, 1936, for the
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sum of Eight Hundred ($800.00) Dollars, which verdict the
defendant moved the Court .to· set aside as contrary to the
law and the evidence, because the evidence introduced on behalf of the plaintiff convicted the plaintiff's driver of contributory negligence as a matter of law, because the imdisputed physical facts disclosed that the accident could not' have
occurred as testified to by the plaintiff and her driver and
because the Court erred in giving Instruction ''X'' and erred
in refusing the grant defend~p.~'s Instructions ''I'' and ''K'',
which said motion the Court below overruled and entered
judgment against your petitioner on the verdict of the jury
upon the 2nd day of January, 1937 (R., pp. 7, 9, and)O).
STATEME·NT OF THE FACTS.
-

..

The plaintiff alleged in her notice of motion for judgment
that the defendant was guilty of negligence in the operation of
its taxicab on the 29th day of July, 1936, at the intersection
known as Lombardy Street, Monument Avenue, and Franklin
St~eet in the City of Richmond.
.
.·
The accident involved in this case occurred upon the aforesaid 29th day of July, 1936, at or about 6:30 P. M. at the
intersection above referred to. The taxicab of the defendant
was proceeding eastwardly upon Monument Avenue, and a
certain Plymouth automobile owned by the plaintiff, RoseL.
Gulley, who was an occupant therein, was being driven in
a southwardly direction upon Lombardy Street by Frank
Rhodes, the chauffeur of the said Rose L. Gulley.
-·Monument Avenue runs approximately east and west, and
at the point involved in the accident is a very Wide intersection, as will be· observed from a map of the intersection filed
with the transcript of record. On the west side of Lombardy
Street on Monument Avenue is a g·rass plot forty-five feet
wide from curb to curb. Lombardy Street runs north and
south, and in the interse.ction of Lombardy Street, Monument Avenue, and Franklin Street, there is ~ituated a monument QOwn as Stuart Monument, and the distance between
the eastern end of the grass plot on the west side of Lombardy
Street and Stuart Monument is approximately forty-two feet,
as will be observed from the map of the intersection above referred to.
.
As stated, the plaintiff's automobile was being operated
southwardly upon Lombardy Street at a rate of speed of
fifteen miles an hour (R., pp. 3, 43). The accident occurred
-l?._etween 6.:30 and 7:00 o'clockin the evening, and it was light .
.tsoth the. plaintiff's driver and the driver of the taxicab saw
each other before th~ collision. Proceeding southwardly upon
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Lombardy Street there are no obstructions whatsoever to
the right, and an automobilist proceeding southwardly upon
Lombardy Street is capable of seeing to ,the west, the direction from which the taxicab of the defendant approached,
for a long distance.·
The plaintiff, Rose L. Gulley, testified that when her automobile was directly across from the monument (Stuart
Monument) (R., p. 18), sh~ saw the taxicab of the defendant
proceeding eastwardly upon Monument Avenue when it was
about one hundred twenty feet from Lombardy Street (R., .
;,. 19), and at the time, the taxicab was coming ''very fast,
extremely fast'' (R., p. 19), and she testified it was coming
at such a rate of speed it looked as though it was a ''bullet out
of a gun" (R., p. 20).
· A number of exceptions were taken during the trial of this
action in the Court below with reference to the granting by
the Court of instruction known as Instruction ''X'' and the
refusal of the Court to grant to the defendant instructi011s
designated as Instructions "I'' and "K", but the defendant
wishes to present to this Court one question only, and that is :
was the plaintiff or her driver, ;Frank Rhodes, guilty of contributory negligence as a matter of law7
ASSIGNMENTS OF. ERROR;
Your petitioner assigns as error the action of the Court in:
FIRST: Refusing to ·enter a judgment in favor of the
defendant notwithstanding the verdict of the jury because
the plaintiff was g11ilty ·of contributory negligence as a matter
of law.
SECOND : In entering judgment against .the defendant
on the verdict· of the jury.
j.

ARGUMENT.
Error of the Court in refusing to set aside the verdict of
the jury~ a;nd in refusing to enter judgment in favor of tl),e de~
.fendant notwithstanding the verdict of the jury.
·

The plaintiff, Ros_e L. Gulley, and her driver, Frank Rhodes,
a colored ·man, were st_rangers in Richmond. The accident
occurred on the 29th day ·of July, 1936, between 6:30 P. M.
and 7:00 P. M., and it was not dark. It was not necessary
for the.lights.on the ·vehicl~s to be burning (R., p. 134). Rose
L. Gulley, the plaintiff, was present in the automobile, and
the automobile was being driven by her chauffeur at her di"'
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rection (R., p. 14). Both Rose L. Gulley and her driver,
Frank Rhodes, saw the taxicab of the defendant when the
Plymo'uth automobile belonging to the plaintiff was at a
_point opposite the monument (R., pp. 15, 38).
The plaintiff, Rose L. Gulley, testified on -direct examination (~.~ PP~: 14 and 15) as follows:

Q. Now how fast were you traveling!
A. Fif.feen miles an hour.
Q. Now you say you saw the Yellow Cab coming?
A .. Yes.
Q. Where was your car in Lombardy (R., p. 14) Y
A. When my driver blew the horn?
Q. No, when you observed the cab yourself!
A. We were directly across from the ;monument, I think.
Q. What monument is that Y
A. Stuart Circle.
Q. Stuart Monument 7
A. Yes, Stuart Monument.
Q. Now did the cab show any evidence of slowing up 1
.A. No, not at all.
·
Q. Or give you any signal at all 7
A. No (R., p. 15).
And upon cross examination the plaintiff testified in part
as follows : ·

Q. Where was your car the second time he blew itY
A. Well, I should say about across from the monument.
Q'. Across from the monument; you mean between the grass
plot and the monument 7
A .. Yes (R., p. 18}.
Q. So that from the time he blew it first he crossed the
west-bound driveway on Monument Avenue and got between
the monument and the gTass plot when he blew it the second
time!
· A.· Yes, as well as I can remember.
·Q. And you· .saw the cab, did you, when he first blew the
hornY
.
A. Yes.
Q. And where was the cab then?
A. I should say it was about-I can't judge distance very
well-up above the -second tree somewhere or near that second
tree on the parking.
.. Q. Near the second tree. How far would you say that
was from the end of the grass plot, the east end of the grass
pl~tt
.
.
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A. WellQ. Just as near as you can.
A. Well, about one hundred twenty feet or something like
that.
Q. Did you notice that the cab was driving fast then Y
A. Yes, it was coming very fast, extremely fast.
Q. .And you could see that it was coming very fast when
you were on the north side of Monument Avenue; that is
correct, isn't it 7
A. Yes.
Q. And you continued to approach that fast moving car
as it came down Monument Avenue; is that correct? You
continued south, didn't you?
A. We were going south, yes.
Q. And when you blew the horn the second time where was
the cabY
A. Why I couldn't exactly say. It was· coming at such a
rate of speed it looked as though it was a bullet out of a gun
(R., pp. 18, 19, and 20).
It will thus be observed from the testimony of the plaintiff
that 'vhen her automobile was at a point opposite the monument, running· at a rate of speed of fifteen miles an hour, she
observed a taxicab proceeding eastwardly upqn Monument
Avenue about one hundred twenty feet from Lombardy
Street, running at a terrific rate of speed. From a point opposite the middle of the monument to a point four f~?et
south of thn monun1ent in the eastbound driveway on Monument AYP.nue, at \vhich _point the plaintiff's driver contended
that the accident occurred (R., p. 40) is a distance m'! thirtJ
feet. Here we have a situation with the automobile of the
plaintiff in a place of safety when she sees a cab proceeding
eastwardly upon :h{onument Avenue at what she said to be a
"terrific rate of speed and like a bullet out of a gun" and
the driver proceeds on into· the eastbound driveway of Monument Avenue in front of this fast moving taxicab. We contend that such conduct on the part of the driver of the plaintiff's automobile convicts the plaintiff of contributory negligence as a matter of law, and on this point Frank Rhodes, the
driver of the· autom.obile o~ the plaintiff testifie~:
·

Q. Now tell the jury how you approached Monument and
what you did as the driver of Mrs. Gulley's car.
A. Before entering into the intersection thereQ. What do you mean by the intersection 1
A. The two white lines I take for the intersection: the two
·
'vhite ·lines.
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Q. .All right.
A. Before entering there I looked for the traffic signal and
I seen none; I was driving around fifteen miles an hour and
had passed-the sign said zone for hospital. I proceeded in
there four feet or more when I happened to look up the street
to my right and seen the cab coming· down-of course, at that
time I didn't know it was a (R., p. 31) cab; I knew it was a
car. I goes on up about six or seven more feet and I blows
my horn; I seen he was traveling at a terrific speed. When
I blew my horn I went on to the middle of the monument and
when I got to the middle of the monument I seen he wasn't
going to stop or I couldn't get across thereQ. About how far was the cab up? Did you notice or observe any object you could place where the cab was?
A. When I got to the middle of the monument it was at
the second tree there-second tree.
Q. All right. ·
A. A distance around about one hundred eighty feet (R.,
p. 32).

On cross examination he testified:
Q. Now after you saw the car coming or when you saw the
cab coming, what turned out to be the cab, when you first saw
it did you see it coming very fast?
A. Yes, sir, I did.
Q. No question about that, is it?
A. That is right.
Q. About how fast would vou say it was going?
A. At least forty-five miles an hour.
.
Q. A.t least forty-five and you had gotten into Monument
Avenue four feet and you saw this cab, one hundred eighty
feet off, coming down Monument Avenue at a terrific rate of
speed; isn't that right?
A.. It was coming; it was.
Q. And you continued right on in that direction in which
that car was coming at a terrific rate; isn't that rightf
A. That is right.
Q. And did you slow up any as you crossed o.ver towards
the monument?
A. I was doing fifteen miles an hour and I put my brakes
on after I got· to the Monument Avenue.
Q. I mean did you slow up when you saw the cab coming
at (R., p. 43) forty-five miles an hour, one hundred eighty
feet away; did you slow up any at all before you got to the
middle of the monument?
A. No, sir, I continued my driving fifteen miles an hour.
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Q. How quickly can you stop that Plymouth car or could
yon have stopped that Plymouth car going at fifteen miles
an hour?
A. Well, when I stopped I was about four feet frolll: the
monument.
Q. About four feet 7
A. Yes, sir.
Q. When yon got to the middle of the monument where was
the cab?
.A.. It hadn't entered the white lines yet.
Q. But it was close to the white line, was it not?
A. Well, I discern around about ten or fifteen feet.
Q. And .You were then in the middle of the monument or
1naybe a little farther than that Y
A. I was.
Q. But as near as yon can remember you think you were
nhout the middle of the· monument when he was about ten
or. fifteen feet from the white line ; is that right?
A. That iJ right.
Q. Had he slowed down any Y
A. No: sir; continued his speed (H.; p. 44).

It will be t:hus observed from the testimony of Rhodes, the
phiintiff's driver, that he was operating the plaintiff's auto·
1nobile at a rate of speed of approxin1atnly fifteen miles an
hour, and that he was at a·place on Lombardy Street opposite
t].n monument; that he could stop 1he automobile in four feet,
and he looked to the right and saw the taxicab of the defendant proceeding eastwardly upon Monument Avenue approaching· Lombardy Street at a high rate of speed, namely, fortyfive miles an hour, and that he continued on in the direction
that he 'vas proceeding in front of the taxicab at the same
rate of s.peed, namely, fifteen miles an hour, and made no
effort whatsoever to slow down, but that he continued his
driving at a rate of speed of fifteen miles an hour, and that
the taxicab did not slow down, and the collision occurred.
This evidence, we contend, is sufficient to. convict the plaintiff and her driver of contributory negligence as a matter
of law.
In Johnson v. Harrison, 172 S. E. Page 259, in an opinion
by 1\IIr. Jus.tice Gregory, it was said at Page 260:
''The sing!~ question presented to this court which need
be noticed is whether or not the trial court was correct in its
judgment in setting aside the verdict and entering judgment
for the defendant. In our opinion, the conclusion of the trial
court was free from error, since it clearly appears from the
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plainti:ff"s own testimony that he convicted himself of concurring negligence when he testified that he entered the intersection at twenty-five miles per hour without first having
looked to his left in the direction of the defendant, who was
approaching at fifty miles per hour, in time to see whether
or not he could cross the Chesapeake Beach road in safety.
''The fact that the plaintiff had, under the l\Iotor V ehiele
Law .of Virginia (LawR 1926, c. 474, as amended), the right
of way over the defendant on this occasion, in no degree could
have excused him for his failure to look for the defendant,
who driving at fifty miles per hour, would necessarily have
been seen by the plaintiff if he had kept a proper lookout.' It
cannot be said that the failure of the defendant to yield the
right of way to the plaintiff was. the sole proximate cause
of the accident, because it could not have occurred except
for the concurring negligence of the plaintiff in driving into
the intersection without looking for the defendant. The law
imposed upon the plaintiff the duty of exercising ordinary
care for his safety, even though he had the prior right to cross
the intersection ahead of the defendant. The driver of an
automobile will not be permitted to drive blindly into another fast approaching automobile simply because he has the
right of way over such other automobile. For the plaintiff
to stand upon his right of way and fail or refuse to look for
another automobile which is using· the intersecting road when
such other automobile is in plain :vie'v and approaching at
a dangerous speed ·is the clearest kind of concurring negligence.''
·
It is true that in the case of Johnson v. Harrison, supra,
the facts 'vere that the plaintiff in that action testified he did
not look again until he was entering the intersection at which
time the defendant was forty feet away and approaching at a
speed of at least fifty miles per hour, but he gave as an excuse
that he was prevented from looking because of obstructions.
The question, however, presented in the instant case is
whether or not a person who sees an automobile approaching at a high rate of speed while he is in a position of safety·
has the right, merely because he thinks he has the right of way,
to. drive in front of a fast approaching automobile. We contend that the driver of the plaintiff's automobile was guilty
of contributory negligence as a matter of law under such circumstances if he saw the taxicab of the defendant approaching
at the rate of speed testified to. Then, under those circumstances, it became his duty as a n1atter of law to reduce the
speed of his automobile to the point. that he could take all
necessary precautions to bring the automobile to a complete
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stop if necessary, and this the plaintiff's driver failed to do,
· and his failure so to do was certainly concurring negligence,
to say the least.
So, also, in Nicholson v. Ga1·land, 156 Va. 745, Mr. Justice
Browning delivered the opinion of the Court and said (Page
751):

''It is not to be denied that the driver of a car may be
guilty of negligence, though he is proceeding at a slow rate
of speed. His caution in the matter of speed will not absolve
him from the duty of keeping a proper and effective lookout
for oncoming vehicles when he is about to enter an intersection. In the performance of this duty we think the defendant
failed and he was, therefore, guilty of negligence. That the
contributory negligence of the plaintiff and the primary negligence of the defendant concurred to ·cause the accident is
apparent.
·
"In the case of Bohlkin v. Portsmouth, 146 Va. 340, 348,
131 S. E. 790, 792, 44 A. L. R. 810, it 'vas said: 'It should be
remembered that the duty of the trial judge to set aside a
verdict of the jury where the same is not justified by the la'v
and the evidence is just as imperative as is the duty to sustain the verdict where a contrary condition exists'.
''The strength of the plaintiff's case was that he had the
right of way, and that is true, under the provisions of the
statute, unless he was traveling at an unlawful speed, or another vehicle was already within the intersection.
''Speaking upon this phase of the subject the Supreme
Court of Minnesota said, in the case of Printock v. Golderberg, 1611\Hnn. 160, 200 N. W. 920, 921, 37 A. L. R. 484, 486:
'Too much insistence on tl1e right of way, even when one is
clearly entitled to it, may be the grossest kind of negligence.
Drivers approaching from the right are not absolved by the
c::tatute .from due care, although so many of them seem to
think that they are immune for the time being, not only from
the rules of road law, but also those of road etiquette. They
are still under the duty of exercising due care and proceeding with ordinary circumspection, in order to avoid injury.
Particularly are they obliged, if traveling at a high rate of
speed, so to reduce it as to protect others, no matter where
they are on the intersection'.''
We contend, therefore, that the plaintiff's chauffeur was
guilty of negligence or a matter or law in driving out into
the eastern driveway of Monument Avenue and in continuing
to drive the~ automobile southwardly upon Lombardy Street
in front of arid in the path of the taxicab of the defendant,
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which both the plaintiff and her driver say was being driven
at an excessive rate of speed.
CONCLUSION.
We submit, therefore, that upon a fair consideration of
the evidence and reviewing the evidence of the plaintiff and
her driver in its most favorable aspect to the plaintiff, contributory negligence has been proven against the plaintiff,
and such evidence discloses that the plaintiff's driver was
guilty of contributory negligence as a matter of law.
Wherefore, your petitioner prays that a writ of error and
supersedeas may be awarded to the judgment of the Law and
Equity Court of· the City of Richmond, Part Two; that the
judgment may be reversed and annulled, and this Court, under the statute in such cases made and provided, proceed to
enter final judgment in favor of your petitioner.
A copy of this petition was delivered to Call om B. Jones
and Marion W. Jones, counsel for the plaintiff, on the 19th
day of April, 1937.
Counsel for the petitioner desire to state orally their reasons why the writ prayed for should be granted, and so advise the Court in order that seasonable opportunity may be
allowed for the same.
Respectfully,
YELLOW CAB COMPANY OF' VIRGINIA,
INCORPORATED,
THOS. 0. MOSS,
LEITH S. BREMNER,
Counsel.
The undersigned attorney practicing in the Supreme Court
of Appeals of Virginia do certify that in my opinion the judgment complained of in the foregoing petition should be reviewed.
THOS. 0. MOSS.
Received April 19, 1937.
M. B. W .A.TTS, Clerk.
Writ of error and supersedeas-Bond $1,200.00.
5/7/37.

·C. V. S.
Received May 8, 1937.
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RECORD
VIRGINIA.:
Pleas before the Honorable Frank T. Sutton, Jr., Judge
of the Law and Equity Court of the City of Richmond,
Part Two, held for the said City at the Courtroom thereof
in the City Hall on the 24th day of February, 1937.
Be it Remembered that heretofore, to-wit: In the Clerk's
Office of the Law and Equity Court of the City of Richmond,
Part Two, the 14th day of August, 1936: Came Ros.e L. Gulley,
by counsel, and filed her Notice of Motion for J udgm.ent
against Yellow Cab Company of Virginia, Incorporated, a
Virginia Corporation, which Notice of Motion for Judgment
is in the words and figures following, to-wit:
Virginia:
In the Law and Equity Court of the City of Richmond, Part IT.
Rose L. Gulley, Plaintiff,

v.

Cab ·Company' Qf Virginia, Incorporated, a Virginia
corporation, Defendant.

)rell ow

NOTICE OF MOTION FOR JUDGMENT.
To : Yellow Cab Company of 'Tirginia, Incorporated, a Virginia corporation, 1814 West Main Street, Richmond,
Virginia:
TAKE NOTICE, that on the 14th day of September, 1936,
at 10:00 o'clock, A. 1\L, or as soon thereafter as counsel may
be heard, the undersigned, Rose L. Gulley, will move the Law
and Equity Court of the City of Richmond, Virginia, Part
II, at its Court Room in the City .of Richmond, Virginia, for
a judgment ag·ainst you, Yellow Cab Company of Virginia,
Incorporated, a Virginia corporation, in the sum of FIVE
THOUSAND ($5,000.00) DOLLARS, damages proximately
caused by your negligence, carelessness, recklesspage 2 ~ ness, wilful misconduct and violations of law in the
operation of a certain taxicab at the time owned,
operated and controlled by you and being driven by your
agent, servant and employee, one Leland Smith, proximately
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causing a collision or wreck with a certain Plymouth automobile owned by the said Rose ·L. Gulley, in which she was a
passenger at the time, at the intersection of Lombardy Street,
Monument Avenue and Franklin Street, in the City of Richmond, Virginia, on or about the 29th day of July, 1936, and
resulting in painful and serious injuries to the said Rose L.
Gulley;. and, in the damage and destruction of a certain Pl)'·
mouth automobile at the time being owned by the said Rose
L. Gulley and being driven by one, Frank Rhodes; and resulting in certain medical, hospital and other expenses as a
direct and proximate result of the said negligence, carelessness, recklessness, 'villful misconduct and violations of law!'
(signed) ROSE L. GULLEY,
By Counsel.
CALLOl\1: 'B. JONES and
1\iARlON W. JONES, p. q.
.And at another day, to-wit: at a Law and Equity Court
of the City of Richmond, Part Two, held the 14th day of September, 1936.
This day came the plaintiff, by counsel, and on her motion
it is ordered that this case be docketed and continued.
page 3

~

And at another day, to-wit: at a Law and Equity
Court of the City of Richmond, Part Two, held the
23rd day. of November, 1936.

Thb da.y came the plaintiff, by counsel, and on motion it
is ordered that the defendant, Yellow Cab Company of Virginia, Incorporated, do file a statement of their grounds of
dHfen~e herein on or before the 30th day of November, 1936.
It is further ordered that an attested copy of this order
be forthwith served on the defendant.
And at another day, to-wit: at a Law and Equity Court of
the City of Richmond, Part Two, held the 27th day of November, 1936.
This day came the defendant, The Yellow Cab Company
of Virginia, Incorporated, by counsel, and upon its motion,
leave is hereby granted to the said Yellow Cab Company of
Virginia, Incorporated, to file its Cross-claim and its grounds
·
of defense in this action, and the same are now filed.

Y~llow
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Virginia:
In the La'v and Equity Court of the City of Richmond, Part IT..
Rose L. Gulley, Plaintiff,

v.

Yellow Cab Company of Virginia, Incorporated, Defendant.

. CROSS-CLAIM.
Now come the defendant by counsel and files its crossclai.Jn in this action and alleges:
page 4

~

That upon the 29th day of July, 1936, the defendant's taxicab was proceeding eastwardly upon
Monument Avenue at the intersection thereof with Lombardy
Street and had entered the said Lombardy Street and was,
therefore, entitled to the right of way; and at the same time
the plaintiff's automobile was proceeding southwardly upon
Lombardy Street in a careless and reckless manner, without
due regard to the traffic, surface, and width of the street and
the condition then existing, 'vithout exercising a proper lookout, without keeping the said automobile under reasonably
complete control, \vithout yielding the right of way to the
defendant's taxicab, and as a result of which the plaintiff's
automobile, while being operated as aforesaid and by her
agent, servant, and employee, was driven into, against, and
upon the taxicab of the defendant, causing the taxicab of the
defendant to be damag·ed in the sum of Three Hundred
($300.00) Dollars.
Wherefore the defendant will demand at the hands of the
Court judgment for the aforesaid amount at the time of the
trial of this action.

THOS. 0. MOSS, P. D.
Virginia:
In the Law and Equity Court of the City of Richmond, Part II.
Rose L. Gulley, Plaintiff,

v.

Yellow Cab Company of Virginia, Incorporated, Defendant.
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GROUNDS OF DEFENSE.
First: The defendant was not guilty- of negligence which
proximately caused the accident.
page 5 } Second: The driver of the plaintiff's automobile failed to yield to the defendant's driver the
right of way. .
Third: The automobile of the plaintiff was being driven
at an imprudent and improper rate of speed under the circuinstances.
·
Fourth: The plaintiff's driver was guilty of negligence
which proximately caused, or efficiently contributed to cause,·
the accident.
·
Fifth: The plaintiff's driver was guilty of contributory
negligence, which neg·ligence is the negligence of the plaintiff because at the time Frank Rhodes was operating the plaintiff's automobile as her agent, servant, and employee.
Sixth: The plaintiff managed, maintained, operated, and
controlled the automobile involved in this accident.
THOS. 0. MOSS, P. D.
page 6
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And at another day, to-wit: at a Law and Equity
Court of the City of Richmond, Part Two, held the
ard day of December, 1936.

This day came plaintiff, by counsel, and by leave of court
filed deposition of J. Louise \Vatts, the defendant consenting thereto.
Note: Deposition filed in record at end of plaintiff's evidence, see page 65 of record.
page 7 ~

And thereafter on the same day, to-wit: at a Law
and Equity Court of the City of Richmond, Part
Two, held the 3rd day of December, 1936.

This day came again the plaintiff and defendant, by counsel, and thereupon the defendant filed herein a statement in
writing of its intention to rely upon the contributory negligence of the plaintiff as a defense to this action, and pleaded
"not guilty" and put itself upon the Country and the plaintiff likewise. And then the plaintiff pleaded "not guilty"
to the cross-claim of the defendant heretofore filed in this
case and put herself upon the Country and and the defendant likewise. And thereupon cam.e a jury, to-wit: Charles
M. Smith, Thomas J. Lea:hey, Jr., Charles B. Richardson,
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Owen W. Field, D. H. Katz, J. A. Carroll and James W.
Savage, being sworn well and truly to try th~ issues joined in
this case ·and having heard the ·evidence and arguments of
counsel were sent out of court to consult of a verdict and after sonte time returned into court with a verdict in the words
and figures following, to-wit: ''We, the jury, on the
issue joined find for the plaintiff and assess her damages at
Eight Hundred ($800.00) Dollars and ·on the cross-claim we
find nothing for the defendant.''
Thereupon the defendant, by counsel, moved the Court to
set aside the said verdict of the jury as contrary to the law
and the evidence, and for other reasons set forth in writing·
and now made a part of the record, which motion the Court
continued for argument to be heard thereon.
page 8
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Virginia : .

In the Law & Equity Court of the City of Richmond, Part II.
Rose L. Gulley,

v.
Yellow Cab Co. of Virginia.
The dP.fendant, by its counsel, comes and says that it was
not guilty of negligence, but if it was, which is expressly denied, the plaintiff was guilty of contributory negligence in
the following manner:
That upon the day of the accident, to-wit: the 29th day o£
July, 1936, the plaintiff's automobile w.as proceeding solith·wardly upon Lombardy Street; that the driver thereof .failed
to exercise the proper lookout, failed to keep the said automobile in a reasonably complete control, failed to yield to the·
taxicab of the defendant the right of way to which it was
entitled, .and operated the said automobile in a careless and
reckless manner and at an improper and imprudent rate of
speed, without due regard to the traffic, surface and width
of the streets, and the conditions then existing and failed to
sound a 'va'rning of his approach.
The defendant further says that the plaintiff at the time
'vas an occupant of the automobile and that the same was being driven in and about her business, and that she managedt
maintained and/or controlled the operate of the same.

THOS. 0. MOSS, p. d.

16

Snpreme Court of .Appeals of Virginia

page 9 ~ Virgi~a :
In the Law and Equity Court, Part II, of the City of Richmond.
Rose L. Gulley, Plaintiff,

v.

Yellow Cab Company of Virginia, Incorporated, Defendant.
MOTION.
The defendant moves the Court to set aside the verdict of
the jury and to enter judgment for the defendant notwithstanding the verdict of the jury or to award it a new trial upon
the following grounds:
First: The verdict of the jury is contrary to the law and
the evidence.
Second: The evidence introduced on behalf of the plaintiff convicts the plaintiff's driver of contributory negligence
as a matter of law.
Third: The undisputed physical facts show that the accident could not have occurred as testified to by the plaintiff
and her driver.
Fourth: The Court erred in giving Instruction X.
Fifth: The Court erred in refusing to give defendant's
Instructions Nos. I & K.

LEITH S. BREMNER,
THOS. 0. MOSS, P. D.
page 10
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.And at another day, to-wit: at a Law and Equity
Court of the City of Richmond, Part Two, held
the 2nd day of January, 1937.

This day came _again the plaintiff and defendant, by counsel, and the Court having· heard argument upon the motion of
the defendant to set aside the verdict of the jury rendered
in this case and now being advised of its judgment to be rendered herein doth overrule the said motion.
Therefore it is considered by the Court that the plaintiff
recover against the defendant the sum of Eight hundred dol-·
Jars with interest thereon to be computed after the rate of
six per centum per annum from the 3rd day of December,
1936, until paid, and her costs by her about her suit in this·
behalf expended; to which action of the Court in overruling
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its said motion and entering said judgment the defendant,
by counsel, excepted.
Memorandum : Upon the trial of this case the defendant, by
eounsel, exoopted to sundry opinions of the Court given
against it and on its motion leave is hereby given it to file
bills of exceptions or certificates of exception herein at any
time within sixty days from this date as prescribed by 'law.
Upon the further motion of the defendant, by counsel, it is
ordered that the judgment this day rendered in this ease be
suspended for a period of ninety days from this date, and
thereafter until the defendant's said petition is acted on by
the Supreme Court of Appeals of Virginia, if such petition
is actually filed within the time specified herein, in order to
enable the said defendant to apply for a writ of error and
supersedeas, upon condition that said defendant, or some
one for it, within ten days from this date, enter into bond
before the Clerk of this Court in the penalty of One thousand
dollars with surety to be approved by said Clerk and conditioned according to law.
page 11 }

And now at this day, to-wit: at a Law and Equity
Court of the City of Richmond, Part Two, held
the 24th day of February, 1937.
This day came the parties by their attorneys and the defendant tendered to the Court its :five certificates of exception, the first being a certificate of evidence, and on the request of the defendant the said five certificates are signed,
sealed and made parts of the record in this case.
CERTIFICATE OF EXCEPTION NO. I.
Be it remembered that at the trial of this case the following
evidence on behalf of the plaintiff and the defendant, respectively, as hereinafter denoted, is all of, the evidence that
was introduced, namely:
page 12
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Virginia :

In the Law & Equity Court of the City of Richmond, Part II.
Rose L. Gulley,

v.

Yellow Cab Co. of Va.
Judge Frank T. Sutton, Jr., presiding.
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Appearances: Messrs. C. B. Jones and M. W. Jones counsel
for plaintiff.
Messrs. T. 0. Moss and L. S. Bremner, counsel for defendant.
December 3, 1936.
page 13 ~

MRS. ROSE L. GULLEY,
the plaintiff, introduced in her own behalf, being
first duly sworn, testified as follows:
DIREC'r EXAlVIINATiON.
By Mr. C. B. Jones:
Q.. What is your full name, Mrs. Gulley?
A. Mrs. Rose L. Gulley.
Q. Where do you livef
.A.. In Staunton, Virginia.
Q. What is your occupation.?
A. I am a housewife.
.
Q..Were you in Richmond on July 29, 1936 7
A. ·Yes, I was.
Q. .Are you the plaintiff in this suit which has been instituted against the Yellow Cab Company of Virginia 7
A. Yes.
Q. Were you in an accident which happened on that dateY
A. Yes.
Q. Where did this accident happen 7
A. It occurred at Lombardy Street and Monument Avenue at the Stuart Circle.
Q. About what time of day was it?
page 14 ~ A. It 'vas between 6:30 and 7 o'clock.
Q. Will you describe or state to the jury which
direction you were going and what you observed immediately
preceding the accident Y
.
A. We were going south on Lombardy Street and just after we had passed the white lines into the intersection we saw
this· car and the man blew the horn.
Q·. What manY
A. The driver.
Q. Of what?
A. Of my car-blew the horn and we found he wasn't goi.ng to stop and he blew it again and then this car was coming
at such a rate of speed that he turned his wheels slightly
left and stopped-came to a. dead stop with the emergency
brake on.
Q. Now how fast were you traveling?

----
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A. 15 miles an hour.
Q. Now you say you saw the Yellow· Cab comingY
. A. Yes.
Q. Where was your car relative to the physical facts existing at that place when you observed the Yellow Cab coming?
A. Do you mean whereQ. Where was your car in Lombardy?
page 15 ~ A. When my driver blew the hornY
Q. No, when you observed the cab yourself.
A. We were directly across from the monUm.ent, 1 think.
Q. What monument is that Y
A. Stuart Circle.
Q. Stuart monument Y
A. Yes, Stuart monument.
Q. Now did the cab show any evidence of slowing up 7
A. No, not at all.
Q. Or give you any signal at all f
A. No.
.
Q. Did you see the cab when it entered the intersection or
whe;n it. crossed the white lines on the east driveway of Monument Avenue Y ·
A. Yes.
.
.
Q. Where was your car when you observed the cab cross
those lines Y
.
A. It. was about 4 feet, I should say, out from the monument.
. Q. Out fr.om .the monument Y
A. Yes.
Q. Then what happened?
A. The driver turned his whP.els and stopped the car after
he had blown twice.
·
·
·
Q. Did you observe what he did?
page 16 ~ A. Yes, and put on the emergency brake.
Q·. When he put on the emergency brake then
what happened Y·
A. Then just before the crash came he threw his hand out
in front of me and I put both hands up over my face.
Q.. Then what do you remember T
· A. I don't remember anything more.
Q. Where were you taken then or when you came to where
were yottY
.
A. I was at the Stuart Circle Hospital.
Q. Now how long did you remain in Stuart Circle Hospital Y
·
A. Oh, I guess an hour and a half anyway.
J
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Q. Now were there any property damages or was your automobile damaged Y
·

A. Yes.
Q. To what extent!
A. To the extent of $351.03, to be exact.
Q·. Did you suffer any physical pain?
A. Yes, I was struck on the temple and back of my headsi<;le. of my head on the right side; the sight. of my eye ·was
impaired-right eye; my face was swollen and black and my
neck; my shoulder was hurt, and my thigh and my right limb·
down to my ankle 'vas swollen and black and blue.
Q. Did you have a doctor to attend you in the City of
Richmond?
page 17 ~ A. Yes.
Q·. Who 'vas that doctor?
A. Dr. W. R. Southward.
Q. How long did you remain in Richmond after the accident?
A. Three days, I think; three or four days.
Q. Then where did you goY
A. I went home to Staunton.
Q. Mter you got to Staunton did you have a physician
there?
A. Dr. Kenneth Bradford, our family physician.
Q. Did you have to remain confined to your homeY
A. Yes, I was lame and I was in bed for about two weeks.
Q. Did you suffer any physical pain or inconvenience as
a result of this accident?
A. Oh, yes; I suffered and was lame; I couldn't get around.
Q. Did you suffer nervously?
A. Terribly; I was terribly nervous and I suffered with
severe headaches.
Q. And on the advice of your physician what did you do Y
A. I took a trip out to the middle west to a friend of mine.
Q'. How long did you remain out there?
A. I remained there for about three 'veeks, between three
and four weeks.
Q. When did you return to Staunton?
A. I returned the first of December.
page 18 ~ Q. What were the weather conditions existing
on July 29th f
A. It was raining; I think at the time it was drizzling,
drizzling or light rain.
Q. Now how were the streets Y
A. The streets were wet.
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CROSS EXAMINATION.
By Mr. Bremner:
Q. Mrs. Gulley, is Dr. Bradford here today!
. A. No, Dr. Bradford isn't here today on account of a heart
attack he had. He hasn't been well.
Q. I believe you stated that before this collision took place
that your driver blew the horn twice; is that correct?
A. Yes, that is correct.
Q. And what period of time elapsed between the 'blowing
of the horn the first time and the second time Y
A. He blew it as he entered the intersectionQ. Yon mean on the north side of Monument Avenue 7
A. Yes, and he ble'v it again.
Q'. Where was your car the second time he blew it?
A. Well, I should say about across from the monument.
Q. Across from the monument; you mean between the
grass plot and the monument 7
A. ·Yes.
page 19} Q. So that from the time be blew it first he
crossed the westbound driveway on Monument
Avenue and got between the monument and the grass plot
when he blew it the second timet
A. Yes, as well as I can remember.
Q. And you saw the -cab, did you, when he first blew tl1e
horn'?
A·. Yes.
Q. And where was the cab then?
A. I should say it was about-! can't judge distance very
well-up above that second tree somewhere or near that second tree on the parking.
Q. Near the second tree. How far would you say that was
from the end of the grass plot, the .east end of the grass
plot?
A. WellQ. Just as near as you can.
A. Well, about 120 feet or something like that.
Q. Did you notice that the cab was driving fast then Y
A. Yes, it was coming very fast, extremely fast.
Q·. And you could see that it was coming very fast·when
you were on the north side of Monument Avenue ; that is
-correct, isn 't it !
A. Yes.
Q. And you continued to approach that fast
page 20 } moving car as it came down Monument Avenue;
is that correct? You continued south, didn't you Y
.r
A. We were going south, yes.
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Q. And when you blew the horn the second time where was
the cabY
. A. Why I couldn't exactly say. It was eoming at such a
rate of speed it looked as though it 'vas a bullet out of a gun.
Q. I mean how close was it to the intersection or had it
entered the intersection when the horn blew thA second time Y

Mr. Jones: What had entered¥
Mr. Bremner: The cab.
Q. Had the cab entered the intersection-had it gotten to
Lombardy Street when your driver blew the horn the second
time?
A. I just can't say.
Q. You don't know 'vhether it had or notY The cab, as
far as you know, may have been into the intersection when
he blew the horn the second time¥
.A. No, it wasn't.
Q. Well, are you in a position to say or not Y
A. I am quite sure it wasn't.
Q. Well, when did~ he put his brakes on; when
page 21 ~ he blew the horn the· second time Y .
A. No ; he found he wasn't going to stop and
then he turned his wheels.
Q. So that after he blew the horn the second time you could.
still see the cab coming and you continued on into Monument?
A. No, he stopped.
Q. Do you mean the car was standing stillA. We were at a stand-still when the car was struck-our
car was struck.
Q. In other words, your car wasn't ·moving at allY
A. No, it wasn't.
Q. You are certain of that?
A. I am quite sure.
Q. Well, when the car stopped how far was the cab away?
A. I wouldn't say because I am no judge of distance.
Q. ·But your car was standing· still, as you recall it, and
the cab was some distance off and came up and hit your car;
is that right?
A. ·Yes, our car was struck.
Q. Well, tell the jury, if you can, about how far do you
think the cab was away when your car was standing still
there on Lombardy and Monument? How far was the cab Y
A. I can't say.
page 221} Q. Well, I mean even in feet was it as far as
from you to me Y

Yellow Cab Co. of Va. Inc. v. RoseL. Gnlley

23·

A. It seemed as though it was coming right towards· us,
.
coming right for us.
Q. Well, would you designate some place in the room here
or some distance you think the cab was away from you at
the time your car came to a stand-stillY
A. Well, I should say it was-I really don't know. I just
really can't say that now.
Q. You don't know. Well, what part of the cab hit your
car?
A. It seemed it was the front fender on their left.
Q. The left front, you think t
A. I think-well, I am sure it is their left front.
Q. Did you holloa out to your driver just about the time
the crash came: "Oh, my God;" something like that!
A. No, I didn't holloa, but the old lady in the rear seat
holloaed. ·
Q. What did she say?
A. She said: '' Oh, he is going to hit us.''
Q. Had your car stopped then f
A. No; I think that is when the driver stopped our car.
Q. Had the horn blown the second time then 7
A. Yes.·

page 23 ~

RE-DIRECT EXAMINATION.

By Mr. Jones:
Q. Mrs. Gulley, have you had occasion to pay any doctors'
bills· or anything- of that nature or any expensesY
A. I have paid for the repair of the car, which was $351.03.
Q·. Have you paid any medical bills?
A. I have paid a drug bill of $12.00.
Q. Have you paid any physiciansf
A. Physician's bill of $25.00.
Q. Any other expenses that you have paid: Did you pay
the expense of that trip?
A. Oh, yes, I paid the expense of my trip, which was $75.00.
Q. I will ask you to look at this photograph and state
whether or not that is a photograph of your carY
·· A. Yes, it is.
Note: Filed and marked Plaintiff's Exhibit No.1. (See MS.)
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RE-CROSS EXAMINATION.

By Mr. Bremn~r:
.
Q. Are you in position to estllnate what speed the cab was
going when you saw it!
A. No,. I don't know that. I just know it was coming very
fast.
·
'
Witness stood aside.
page 26 ~

DR. W. R. SOUTHWARD, JR.,
a witness introduced in behalf of the plaintiff, being -first duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. C. B. Jones:
Q. What is your name, Doctor f
A. W. R. South,vard, Jr.
. Q. Where do you live?
A. Mv residence or office address f
Q. Office.
A. 2920 Park Avenue.
Q. You are a practising physician in the City of Richmond f ·
A. Yes.
Q. How long· have you been practising?
A. Since 1928.
Q. Did you have occasion to treat Mrs. Rose L. Gulley in
July, 19367
A. Yes, I did.
Q. What day was that f
A. I first saw Mrs. Gulley on July 30, 1936, at the request
of Dr. Cullen Pitt. Dr. Pitt, I think, was called and at the
·
time was busy and requested that I see Mrs. Gulley
page 27 ~ for him.
Q: Now what condition did you · find existing
when you examined Mrs. Gulley?
A. Well, on examination I found Mrs: Gulley to be suffering from a moderate amount of shock-it was. e·arly the next
morning that I saw Mrs. Gulley on the 30th-suffering from
a' moderate amount of shock; extremely nervous; there were
multiple brui~es over her body; the most noticeable bruise I
saw was a fairly large bruise over the right temple and an
extremely large hematoma or blood clot on the right thigh;
she also had a bruised right shoulder, and while I didn't see
any actual bruises, she complained of a rather severe tender-
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ness over the ribs of the right side; I couldn't find any broken
ribs.
Q. How often did you see her Y
A. 1 only saw Mrs. Gulley that one morning; prescribed
for her and suggested that she call Dr. Pitt if her condition
warranted further service.
Q. Were the nature of the injuries which you observed
painful Y
A. Yes, I would say they were, particularly that right thighand temple probably severely painful; the swelling was very
large in both places.
page 28}

CROSS E·XAMIN!ATION.

By Mr. Moss:
Q. Do you know whether or not she saw Dr. Pitt Y
A. I do not.
Witness stood aside.
page 29}

FRANK I<. RHODES (Col.),
a witness introduc~d in behalf of the plaintiff, being first duly sworn, testified as follows:
DffiECT EXAMINATION.
By Mr. C. B. Jones:
Q. What is your full namef
A. Fra:nk K. Rhodes.
Q. Where do you livef
A. 309 Sunnyside Street, Staunton, Virginia.
Q. What is your occupation?
A.. House-cleaning at the present.
Q. What were you doing in July, 1936 Y
A. House-cleaning.
Q. Were you in Richmond in July, 1936 Y
_A. I were.
Q. What time, if you recall Y
A. Around about 6 :30.
Q~ On what day!
A. On the 29th of December-! mean July.
Q. This year?
A. This year, 1936.
_
Q. Now what were you doing in Richmond at
page 30 ~ that time?
A. Driving Mrs. Gulley.
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Q. What kind of car were you driving?
A. A Plymouth car.
Q. Do you know when this car was purchased Y
A. Sometime in July; around about the middle. I am not
sure. I will say around about the middle.
Q. Had it been tested in accordance with the State lawY
A. It had.
Q. Did it have its stamp on it?
. A. Yes, sir, it had.
.
Q. At that time how far had this automobile been driven
approximatelyT
A. Around about 600 miles; that is a rough estimation of it.
Q. Now on the .evening of July 29th, 1936, what occurred
while you were driving the car1
A. An accident occurred at the monument there.
Q. WhereY .
A. At the monument.
Q. Now are you familiar with the conditions or that location in the Citv of Richmond Y
A. Indeed not ; no, sir.
Q. Was that the first time you had ever been there Y
A. Yes, sir.
Q. Now do you know the directions the streets run at that
point?
page 31 ~ A. Afterwards I did.
Q. Now tell the jury which way you were proceeding and how you were proceeding in that Plymouth car
owned by Mrs. Gulley.
A. I was proceeding south around about 6:30.
Q. What street were you on Y
A. The name has just slipped me.
Mr. Bremner: We will admit it was Lombardy.
A. On Lombardy; that is it; proceeding south on Lombardy.
Q. Crossing what street Y
A. Monument.
Q. Now tell the jury how you approached Monument and
what you did as the driver of 1\frs. Gulley's car.
A. Before entering into the intersection thereQ. What do you mean by the intersection 1
A. The two white lines I take for the intersection; the two
white lines.
Q. All right.
· A. Before entering there I looked for the traffic signal
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and I seen none ; I was driving around 15 miles an hour and
had passed-the sign said zone for hospital. I proceeded in.
there 4 feet or more when I happened to look up the street
to my right and seen the cab coming down-of course, at that
time I didn't know it was a cab; I knew it was a
page 32 } car. I goes on up about 6 or 7 more feet and I
blows my horn; I seen he was traveling at a terrific speed. When I blew my horn I went on to the middle
of the monument and when I got to the middle of the monument I seen he wasn't going to stop or I couldn't get across
thereQ. About bow far was the cab upt Did you notice or observe any object you could place where the cab was Y
A. When I got to the middle of the monument it was at the
second tree there-second tree.
Q. All right.
A. A distance around about 180 feet.
Q. Now what did you do'
A. I applied my brakes and I turned my car and stopped.
Q. Now what brakes did you apply?
A. Emergency brake and foot brake.
Q. Now at that time had the Yellow Cab entered the white
line across the east driveway of Monument Avenue?
A. No, sir.
Q. How far a'vay was it from those white lines Y
A. Well, according to my estimation around 20 feet or
more before entering the intersection.
Q. Did you hear any signal f
A. No, sir.
page 33 ~ Q. Did he blow any warning of any kind?
A. No, sir, I heard nothing.
Q. Now did anyone in that automobile, the automobile
which you were driving, give expression to anything?
A. Yes, the lady in the rear holloaed we was gone.
Q. You heard that Y
A. Yes, sir.
Q. Now when you heard that what did you dot
A. I looked at the cab and the cab was so close on us to
avoid the accident then I reached over to save her from goingQ. Reached over what 7
A. Reached over and put my hand in front of her to keep
her from going in the windshield.
Q. Did you observe the cab when it came in contact with
the automobileY
·
A. Yes, sir.
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Q. How did it come in contact with the automobile!
A. It appeared to me it was on a side-swipe or either he
applied his brakes and slid in around about the door where
he hit.. ·
Q. ·How was the weather?
A. It was raining.
Q. How were the streets f
page 34 ~ A. Slippery.
Q. Then after the crash what happened Y
A. The gentleman behind me come up when I got myself
together; I was knocked up in the left and back in the back
seat and back down in the seat-when I got my wits together
I pulled her up out of the floor and the time I got her up
out of· the floor and open·ed the door two gentlemen rushed
up, one from North Carolina and the other from Pennsylvania.
Q. Do you know where those gentlemen came from f
A. They said North Carolina and Pennsylvania.
Q. I mean did you ascertainA. The front car.
Q. Did you attempt to get their names f
.A. I asked one of them and the other one said it wouldn't
be worth while, wasn't anyone killed; wouldn't be worth while
to come back for this.
Q. After you took Mrs. Gulley out of the cab what did you
do!
A. The men taken her on over to the hospital, her and Mrs.
Horne.
Q. Then what did you do?
A. I went around and looked at the car all around.· I found
while I was looking at it the axle was bent forward from the
contact. I raised up the hood and looked in the
page 35 ~ motor also.
Q. Which axle was bent forward T
A. The right side and the fender and also the headlight.
Q. Now did you talk with the taxicab driver Y
A. He came over and asked me what I was going to do
about it. Well, then I found his passenger was in a daze,
goin~ around, and I told him to get his passenger to the
hosp1tal and come back.
Q. Did he take her to the hospital Y
A. Yes.
Q. When he came back did he say anything else to you about
it!
A. He asked what were I going to· do about it.
Q. What did you replyY
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A. .The law, I said.
Q. Now did anyone approach you about that time in regard to the carY
A. Yes, sir, a gentleman came up and asked me concerning
it.

Mr. Bremner: We object to conversations with some gentleman.
The Court: You will have to identify him.
The Witness: The representativ~
The Court: One moment. Don't you talk when the lawyers are talking.
Mr. Jones: We will identify him. This man doesn't know,
but he will state what he was.
page 36 ~ The Court: You will have to connect him with
the defendant in some way. Just any person coming up, that wouldn't be proper.
Mr. Jones : We may connect him with the defendant as far
as I know. He was there.
Mr. Moss: ·You don't know who he was.
Mr. Jones: He was Mr. Raymond Heath, the gentlemanrepresentative of the company, the automobile company that
sells Dodge and Plymouth cars in the City of Richmond.
Mr. 1\{oss: What has that to do with usY
The Court: Not a representative of the Yellow Cab Company!
Mr. Jones: No, sir, but the driver of the Yellow Cab Company was there.
The Court : I will let the jury go out and let yon get this
in the record.
Mr. Jones: I don't want to prove any conversation happene€1.; all I want to prove at that point he turned this carl mean right at the accident he turned the car of Mrs. Gulley
over to this representative and told him to take the car away.
Mr. Bremner: We don't object to that. We will admit
that.
page 37 ~ By Mr. Jones:
Q. What I stated to the Court as having been
admitted is correct, is it notY
A. Yes, sir.
Q. Did you have any further conversation with the driver
of the taxicab Y .
A. No, sir.
Q. What did you do Y
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A. Well, after the car was moved ·we w·ent over and got in
the same taxi to go to police headquarters.
Q. Before the taxi was moved did any police officers come
up there?
A. Yes, sir.
Q. Did you have any conversation with the Yellow Cab
driver and these police officers 1
A. Well, he was standing there, but he wasn't in the conversation, the driver of the cab wasn't, but the officer asked
·
me questions concerning the car.
Q. What were some of the questions he asked you?
A. He asked me about my emergency brake, windshield
wiper, etc., a·nd lights and my driver's permit.
Q. Did he make an examination of these things Y
A. He go me to do it.
Q. When you made the -examination in the presence of these
officers what did you find Y
page 38 ~ A. I opened the door and I entered in to release
my emergency brake ; I gets over under the wheel
and pulls it back on; take my car out of gear; steps on the
starter;. turns on my windshield wiper; turns on my lights ;
showed him. everything is working, everything is in shape.
Q. They were the police officers there that night 1
A. Yes, sir.
Q. After you got into Monument Avenue and Lombardy
Street how far was the taxicab away when you first saw itT
.A. I would say around about 180 feet.
Q. At what point were you then?
A. I was 4 feet inside the intersection at that time.
Q. Now have you made any measurement or stepped off
the relative distances 7
A. I have. I have marked it off.
Q. After the· accident or shortly afterwards did you go
back to make observations of how this accident .happened T
A. Yes, the next morning.
Q. Who did you go with 7
A. Mr. Louis Bailey.
Q. Who is heY
A. Mrs. Gulley's nephew.
·Q. What did you do at that timet
page 39 ~ A. Looked over the location where the impact
happened there, stepped off the distance where
the cab was and everything, but so far as taking measurements we didn't.
Q. Have you been back there since then and stepped off
these various distances T

1
1 '

Yellow Cab Co. of Va.· Inc. v. Rose ·L. Gulley

A.

\
1

l

t
I

31

Yes, sir.
Q. When did you do thatt
A. Yesterday afternoon and last night around about 6
o'clock.
Q. Who was with you when you did that?
A. Mrs. Gulley and you.
Q. Now will you state to the jury how far or where the
cab was or the object which you testified you saw the oab
about, the second tree up there, from the point where . the
impact occurred between the two cars Y
A. I was about 4 feet inside of the intersection when I ascertained the car coming. Well, from the angle I seen the
car and stepped off from that distance it would give me
around about 180 feet. That is the way I figure it, just
stepping off, not measuring by rule.
Q. They were your steps 7
A. Yes, sir.
Q. Now did you step or make a measurement from the
middle of the monument to the point of impact T
A. Yes, sir.
·
page 40 } Q. How many steps or how many feet was that Y
A. That would give me 16 steps or 48 feet, the
way I am figuring, just rough estimation.
Q. That is the way you stepped it off last night?
A. Yes, sir.
Q. On which side of the monument did the impact occurf
A. On the right side of the monument.
Q. Right side?
A. Yes, sir.
Q. Had your car completely gone beyond the monument?
A. 4 feet beyond to a dead stop.
Q. You observed whether or not there were any automobiles on Monument Avenue, did you, prior to the time of the
collision or after the collision 1
A. You mean parked Y
Q. Yes, parked.
A. It was-I think it was some two or three. I don't know
for sure; some two or three.
Q. Was there enough space between where your car was
and the curb of the sidewalk for the taxicab to have passed Y
A. Yes, sir; yes, sir.
Q. Was there anything to obstruct the cab from turning
to the left around the parkway Y·
A. No, sir.
page 41 ~ Q. To have avoided striking you t
A. No, sir.
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Q. Was there anything to pre~ent him froin turning to the
right and going down Lombardy StreetY
·
A. No, sir.
·
CROSS EXAMINATION.
By Mr. Bremner:
Q. Now where were you when you first saw this cabf
A. Where was IY
Q: Yes.
A. 4 feet in the intersection when I seen it.
Q. What do you mean about 4 feet in the intersection T
A. Well, across the white line I taken for granted is the
intersection.
Q. In other words, you had just entered Monument Avenue when you first saw it; is that rightY
A. Right.
Q. And the cab was then at the second tree, was it, you
saidY
A. Yes, si_r, around about that.
Q. You mean when you entered 4 feet after you crossed
the white line you mean that is the western driveway on
Monument Avenue? Is that what you mean?
.
A. Going to the monument I was 4 feet on the 'vay to the
monument.
page 42 ~ . Q. Yes, 4 feet on the way to the monument, but
I mean that would be taking up part of the western driveway of Monument AvenueY If a car was going west
on Monument Avenue, that is the location you were in, 'vas
it not?
A. Yes, sir, before getting to the monument, according to
the way you put it.
Q. Did you notice the second tree that night, the night
of the accident, or did you see the second tree sometime later T
A. No, sir.
Q. Did you notice the tree yourself that nightY
A. Yes, sir.
·
Q. Were the lights on at the time. of the accident on your
carY .
, A. Yes, sir.
Q. I mean were they burni'Ilg Y
. A.. Yes, .sir. ·
Q. What time was it?
.
A. Well, I didn't look at my 'varoh, but I am quite sure
about half pas~ 6 or 7 -o'clock.
.

~
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Q. Were the lights burning on the cab at the time of the accident?
· A. Yes, sir; that is how I happened to notice it.
Q. 6:30 what day?
page 43 ~ A. July 29th.
Q. Now after you saw the car coming or when
you saw the cab coming, what turned out to be the cab, when
you first saw it did you see it was coming very fast 7
A. Yes, sir, I did.
Q. No question about that, is it Y
A. That is right.
Q. About how fast would you say it was going Y
A. At least 45 miles an hour.
Q. At least 45 and you had gotten into Monument Avenue
4 feet and you saw this cab, 180 feet off, coming down Monument Avenue at a terrific rate of speed; isn't that right?
~- It was coming; it was.
Q. And you continued right on in that direction in which
that car was coming at a terrific rate; isn't that right?
A. That is right.
Q. And did you slow up any as you crossed over towards
the monument?
. A. I was doing 15 miles an hour and I put my brakes on
after I gc;>t to the Monument A venue.
·
Q. I mean did you slow up when you saw the cab coming
at 45 miles an hour, 180 feet away; did you slow
page 44 ~ up any at all before you got to the middle of the
monument?
A. No, sir, I continued my driving 15 miles an hour.
Q. How quickly can you stop that Plymouth car or could
you have stopped that Plymouth car going at 15 miles an
hour7
A. Well, when I stopped I was about 4 feet from the monument.
Q. About 4 feet?
A. Yes, sir..
Q. When you got to the middle of the monument where was
the cabY
A. It hadn't entered the white lines yet.
Q. But it was close to the white line,. was it not?
A. Well, I discern around about 10 or 15 feet.
Q. And you were then in the middle of the monument or
maybe a little farther than thatY
A. I was.
Q. But as near as you can remember you think you were
about the middle of the monument when he was about 10 or 15
feet from the white line; is that right 7
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A.
Q.
A.
Q.

That is right.
Had he slowed down any t
No, sir; continued his speed.
Well, now, at what point did you put your brakes on Y
A. When Mrs. Horne screamed.
page 45 }- Q. You didn't apply your brakes at all until
the lady in the car holloaed; is that right?
A. I looked at him and I had already applied my foot
brake, but not my emergency brake, and that is when I pulled
up on my emergency brake.
Q. Did you put any brakes on before the lady holloaed?
A. I was putting my foot brake on.
Q. Well, when I asked you before when you put your
brakes on wasn't your answer you didn't do it until the lady
in the rear halloa.ed t
A. I was putting my-the emergency brake was the last
thing I put on and that was to come to a stand-still, but my
foot brake I was easing it on then as I seen he wasn't going
to stop.
Q. How were you easing it on f
A. Well, I was shoving it on.
Q. Well, didn't you tell Mr. Mathews and Mr. Harris, the
two police officers, that you never saw the cab at all until after
the crash took place Y
A. No, sir.
Q. You deny you told those two gentlemen that T
A. I beg yo~r pardon; I had seen it.
Q. Yon say you didn't tell them 1
page 46 ~ A. I seen it. Yes, sir, I seen the cab coming; I
did.
Q. Do you understand my question Y Didn't you tell Mr.
Harris and Mr. Matthews, the two police officers who investigated this collision, that you had never seen the cab until
you crashed into the side of it? You didn't say that t
A. No, sir, because I had seen it. That is how I come to
a stand-still.
Q. Now didn't you also tell :Nir. Smith, the driver of the
taxicab, when he went to you after the accident and saidasked you what you were going to do about this and you
told him that you never sa:w the cab at all until the ·lady in
the car halloaed: "Oh, my God", and you were right on
the cab and then the crash t
A. No, sir ; I se~n the cab.
Q. My question isn't whether you saw the car or not, but
do you admit or do you deny that you told the driverA. I deny that. Now I really do because I know I didn't
tell them that.
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Q. Whose bottle of liquor was it that was in the carY
Was it yours?
A. Mine? I don't use it. It was Mrs. Horne's.
Q. As soon as the injured passenger in the cab was taken
care of the driver did go to you and wanted information
as to what you were going to do about it and told you right
then and there it was your faultY
page 47} A. That is what he did; that is what he wanted
to tell me. That is what he wanted to tell me;
wasn't any use for me to argue with him.
Q. You said you \vere out there-the last time you were
out there was 6 o'clock yesterday afternoon Y
A. I say around about that time.
Q. Weren't you there last night at 9 :30; last night, only
last nightY
(No answer.)

Q. I am talking about you said you were there at 6 o'clock.
Weren't you out there last night at 9:30?
A. Last night 7
Q. Yes.
A. Yes, sir.
Q. Why did you say 6 o'clock if you were there last night
at 9:30?
.4. Well, I was there-the traffic was so fast we couldn't
do anything there, walking around the cars and everything.
Q. You saw the second tree last night, didn't you T A. Second tree Y
Q. Yes.
A. The next morning after, July 30th, we was up to the
tree.
page 48}

I

I
t

I
,...

I

RE-DIRECT EXAMINATION.

By Mr. Jones:
Q. Frank, you did tell in the conversation with the officers
that the driver of the taxicab must not have seen you Y
A. Yes, sir, I did; I did.
Q. Or did you tell them you didn't see him Y
A. No, sir, I didn't tell him that.
Q. He asked you to explain the accident?
A. Yes, sir.
Q. And when he asked you to explain it what statement did
you make?
A. He asked me my direction and I told him; then he asked
me how did it occur and all, and I told him that; I said it
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appeared to me-I didn't know whether he put on his brakes
and slid around into me or whether he tried to avoid the
accident and come around that way. That is the way I
told him~ He said: "Which way was he travelingt" I said:
''Down· the street." He said: "Which way were you travelin?'' I said: ''I don't know the directions, but I am going
this way'' (indicating). I said: "I don't know the directions
because I am not familiar with the streets here.''
page 49

~

RE-CROSS EXAMINATION.

By Mr. Bremner:
Q. Did you have a permit to drive Y
A. Yes, I have.
Q. I mean that nightf.
A. No, sir, I didn't.
RE-DIRECT EXAMINATION.
By Mr. Jones:
Q. You have a permit; this is your permit!
A. Yes, sir.
Q. That is the original envelope it came in!
A. Yes, sir.
Mr. Jones: If there is no objection, I would like to read
this into the record: Permit issued to Frank Rhodes, ·309
Sunnyside Street, Staunton, Virginia. Description of operator. Race : C. Sex: M. Height: 6-0. Eyes : Br. Hair:
Blk. Year born: 1890. Issued January 28, 1935. Expires
June 30, 1939.
Q. They asked yon about it and you told them you had itf
A. Yes, sir.
Q. Where did yon tell them yon had it Y
A. In Staunton, ,Virginia.
page 50 ~ Q. Do you know whose whiskey that was in
there?
A. Mrs. Horne's.

Witness stood aside.
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MARCELLUS E. WRIGHT, JR.,
a witness introduced in behalf of the plaintiff,
being first duly ~worn, testified as follows :
DIRECT EXAMINATION.
By Mr. M. W. Jones:
Q. Will you state your name, residence and occupation Y
A. Marcellus Wright, Jr.; 1103 East Main Street, Richmond, Virginia; architect.
Q. How long have you been an architect and draftsman!
A. Practising for better than six years.
Q. Did you make this drawing of the intersection of Monument Avenue and Franklin Street and Lombardy StreetY
A. Yes, sir, I did.
Q. How was that drawing made 1
. A. It was enlarg·ed from a small sketch taken from the
records and books in the Department of Public Works.
Q. Did you make a drawing of the streets there!
A. Yes.
Q. And then increased the scale Y
A. Increased the scale from l/100 of an inch to a foot
to 16/100 of an inch to a foot.
page 52 ~ By the Court:
Q. Is that still to a scale?
A. Yes, sir.
By Mr. Jones:
Q. Did you actually make the measurements of the intersection Y
A. Then I went to the intersection and checked the main
·
dimensions, yes..
Q. The Stuart Court apartment building is shown on that
drawing. Did you check those measurements Y
A. Yes.
Q. Is that in scale with the intersection f
A. It is in scale in relation to everything else in the drawing, yes.
Mr. Jones: We would like to introduce that drawing in
evidence.
.
Note: Filed and marked Plaintiff's Exhibit No. 2.
page 53 }

Map-See MS.
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page 54 } By the Court :
Q. Does that map show the prolongation of the
lateral curb lines?
A. To the point of starting fron1 the straight-away in each
case, yes. It shows the complete radius of each corner of the
four intersections.
Q. Does it show the prolong·ation of the eastern and western lines of the curb line on Monument Avenue
page 55 ~ and does it show a prolongation of the western
curbline on Lombardy StreetT
A. I am not certain what you mean by prolongation,
Judge.Q. If the curbline on Lombardy Street were projected
across the highway; is that shown there?
A. No, it isn't shown there.
Q. Can you put that on there?
A. It can be put on there.
.
Q'. I wish you would; the prolongation of the west line of
Lombardy StreetA. Now those streets are different widths. Do you mean
drawing from the west line of Lombardy ·Street before reaching the west line or come straight up?
Q. You will have to prolong Franklin Street and then prolong Monument Avenue and then prolong Lombardy Street;
just put dotted lines.
A. Yes, I can do that in a very few minutes.
Witness stood aside.
56~

RAYMOND EARL HEATH,
a witness introduced in behalf of the plaintiff, being first duly sworn, testifie~ as follows:
page

DIRE·CT EXAMINATION.
By Mr. C. B. Jones:
Q. What is your full name?
A. Raymond Earl Heath.
Q. What is your occupation?
A. Assistant service manager J. B. Hughes Motor Company.
Q. How long have you been in that capacity?
A. It will be three years this 1\farch, this coming March.
Q. By that what is your occupation?
A. Well, I am an automobile mechanic.
Q. How long have you been in that business Y
A. Since 1916.
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Q. Twenty years?
A. Yes, sir.
.
Q. Did you have occasion to be at Lombardy and Monu. ment Avenue on the night of July 29th, 1936?
A. I am not sure about the date of that particular nightQ. But you saw an accident,
A. I didn't see the accident, but I have seen the
page 57 ~ cars since the accident, after the accident. I was
on the way to the hospital to see my boy. My
boy was in the Stuart Circle Hospital and I was on my way
there.
Q. Do you know whether or not one of the cars which you
observed there was one of the cars in the accident which you
afterwards ascertained or had occasion to learn was in this
accident?
A. Yes, sir.
Q. Now when was this car turned over to you Y
A. We to,ved that car in that night.

By the Court:
Q. Which car was that?
A. The Plymouth '36.

f

By lVIr. Jones :
Q. And you took charge of it at the place of the accident?
A. Yes, sir..
Q. When you got there who was at the scene of the accident, if you recall?
A. Well, it was a lot of people there and the police department was .there, and they were also taking a picture of it.
Q. When you got there where was the Plymouth car relative to Stuart monument Y
A. When I first seen the car the Plymouth was
page 58}- headed kind of in a north position towards the
monument and the ·Yellow CabQ. On which side of the monument?
A. On the south side of the monument.
Q. Where was the Yellow cab?
A. The Yellow cab was almost parallel with the car about,
I would say, possibly· 25 or 30 feet away from it.
Q. On .which side of the monument?
A.- On the south side of the monument.
Q. The south side?
A. Both cars was on the south side of the monument and
thA Plymputh was close to the railing; that is, close to the
curbing around the monument, and the cab was to the right
. of that.
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Q. You say you took the car away that night Y
A. Yes, sir.
· Q. ~ ask you to look at this photograph, which has boon
introduced in evidence as Exhibit No. 1, and state whether

9r not that is a photograph of the Plymouth carY
A. Yes, sir.
Q. Have you got a statement showing the repair work
which was done on that carY
.A. Yes, sir.
Q. Will you read that to the juryf
page 59 r A. This is my estimate that I made up to repair the car by and I have an itemized statement
here of the labor, metal work and all parts that were part in
the ·car.
Q. Together with the aggregate amount of what it cost!
A. The whole total.
Q. What was the total cost?
A. $351.80.
Q. Now will you read into the record what parts were re-

paired and what parts were replaced?
Note : Witness reads statement.

Q. What part of the Plymouth car was damaged f
A. What partY

Q. Yes.
A. Well, the right side of it was damaged; that is, the
front fender lo·oked like it caught all the lick.
Q. Right fender 7
A. ·Right front fender.
Q. What prompts you to say the right front fender caught
all of the lick Y
A. Well, because we had to put a right front hub and drum
and usually when you get a lick of that kind it bends those
and it looked as thoug·h the lick was about I would say around
the front wheel. It pushed the right front wheel kind of to
the left, causing it :to bend the hub and drum.
page 60 r usually a lick in the front of the hub and drum
won't bend the hub and drum, but such a lick will
bend it.
.
Q. And the hub and drum of this car was bent?
A. Yes, sir, because the hub. and drum when it is bent you
can turn it Jl little ways and the wheel goes over, and turns
a little farther it drags. You have to release the brake before you ean pull the hub andl drl~m off the spindle.
Q; You didn't actually do the mechanical work yourself?
· A. No, sir; I just supervised it.
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' Q. And it was done under your direction f

A. That is -right.
Note: Bill for repairs filed and marked Plaintiff's Exhibit No. 3.
·page 61}

Pltfs. Exhibit #3.

ESTIMATE ON REPAIRS
J. B. HUGHES MOTOR CO., INC.
- Richmond, Va.
·
Date August 5, 1936.

TO Mrs. C. H. Gulley,
: 138 .N. Coalter St.,
Staunton, V a.
We agree to furnish and install the following .parts and
on your 1936 Plymouth 4-D Trg. Sedan, License No.
305083 Va., Mileage ·625, Serial #2922229.

~abor

Labor
Replace new frame; repair front bumper; assemble hood; assemble radiator shell &
grill ; install steering wheel ; repair steering
gear; install front axle; install lower fan
pulley; replace front engine mount assembly; replace rear engine brackets; replace
left front door lock & glass ; replace drive
shaft tubing
· 64.00
Towing
2.50
1 Frame
Bolts & Nuts
1 Front •Bumper Bracket
2 Front Bumper Guards
1 Front Bumper Cover
2 Front Bumper Grommets
1 .Front Bumper Medallion
1 Right Headlight
1 Right Headlight Bracket
1 Right Front Fender, Black
1 Right Front Fender Bracket
1 Hood Half Right & Moulding, Black
1 Center Hood Hinge, Chromium
2 Hood Loops, Chromium

Parts

35.00
3.60
2.65
2.00
.25
.. 50
.40
6.60
1.50
11.00
2.50
15.50
1.25
.60
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1 Radiator Shell & Moulding, Black
1 Radiator Grill & Moulding, Black
1 Radiator Ornament
1 .Itadiator Stay Rod
1 Upper Hose Connection
1 Radiator Core

17.50
5.50
3.50
.65

.20

20.00
66.50 130.70

Total Estimate
Page #1-Cont'd.
page 62}

$

ESTIMATE ON REPAIRS

J. B. HUGHES MOTOR CO., INC.
Richmond, Va.
··Page #2-Cont'd.

Date August 5, 1936

TO Mrs. C. H. Gulley,
138 N. Coalter St.,
.Staunton, Va.
We agree to furnish and install the :following parts and
labor on your .......... , License No. . ......... , Mileage
.......... , Serial ............ .
Labor Parts
Brought Forward
1 Set Fan Blades
1 Lower Hose Connection
1 Inlet Water Pipe
3 Hose Clamps
1 Gas Line Carburetor to ,Fuel Pump
1 Fuel Pump ·Shield
1 Starter Pedal Linkage
1 Steering Wheel
l Steering Cross-Shaft
1 Tire, 600/16
1 Right Front Wheel, 6.00/16, Black
l Front Axle
1 Right Front Spindle & Bolt
1 Right Front Hub & Drum
1 Right Front Spring with Cover
2 Front Spring· Shackles
4 Front Spring Shackle Bushings
1 Lower Fan Pulley
1 Front Engine J\llount Assembly

66.50 130.70
1.20
.30
.45
.30
.50
.35
.05
4.00
6.00
13.25

7.00
10.00

4.70

4~50

7.50
1.30

1.40
1.50
3.85
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2 Rear Engine Brackets
Fender Welting
2 Engine Dns Pans
2 Front Spring Clips
1 Right Front Door Lock
1 Right Front Door Glass, Duplate
1 Right Front Door Regulator
1 Drive •Shaft Tubing

·43
3.70
1.10
2.00
.90
2.00
8.75

2.50
8.40
66.50 228.20

Total Estimate

$ .·

( Cont 'd next page)
page 6;3}

ESTIMATE ON REPAIRS
J. B. HUGHES MOTOR CO., INC.
Richmond, Va.

Page #3-Cont 'd.

Date August 5, 1936.

TO Mrs: C. H. Gnlley,
138 Coalter St.,
Staunton, Va.

We agree to furnish and install the following parts and
labor on your .......... , License No. . ......... , Mileage
.......... , Serial .......... .
Labor Parts
Brought Forward
66.50 228.20
.60
1 Front Universal Boot
22.50
Miscellaneous Parts
-

Metal Work:
Straighten & repair left front fender; straighten
left front wheel ; straighten, repair & align
hood; · repair & align right door shell;
straighten & align bo.dy sills ; align all four
doors; refinishing cowl, left head light; left
front fender, hood half, left & right front
&m
~00
Total Estimate

100.50 251.30
$ 351.80

J. B. HUGHES MOTOR COMPANY, INC.
Per: R. E. HEATH.
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Witness stood aside .

. · ·Mr. Jones: Now it is time to read the deposition which was
,taken _by consent.
'The Court: Gentlemen, not being able to bring this witness
~-~r,e, counsel agreed to take her deposition.
'.

:~;.~Note:

Deposition of Miss Louise Watts read to the jury.

~.age. 6~ ~·

. (•Yiled by order entered December 3, 1936).

Deposition of J. Louise Watts taken on behalf of the plaintiff at Richmond, Virginia, on the 1st day of December, 1936:

.. J. LOUISE WATTS,
a witness introduced in behalf of the plaintiff, fi'rst being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By;Mr. Jones: ·
Q. What is your full name?

A. Jessie Louise Watts.
Q. . Where do you live Y
A. 2516 Hanover Avenue.
Q. What is your occupation?
A .. I am a nursery school teacher.
.
Q. How long have you been following that profession?
. A. For the past four years.
··
·
Q. Were you in an accident on July 29·, 1936?
A. Yes, sir; I was .
. Q.. Where was this accident?
A. The accident occurred at Lombardy and Monument
Avenue.
Q. How were you traveling at the timef
·.A. We were traveling on ·Monument Avenue going east.
Q. You were in a cab7
A. Yes, in a taxicab.
Q. What kind of cab was it f
A. A Yellow taxicab.
Q. Do you know who was the operator of that carY
A .. No, I do not.
- Q. Where did you get in this carY
A. Got in in front of my residence, 2516 Hanover Avenue.
Q. Now, about 'vhat time of day was it Y
page 66 ~ . A. It was about 20 minutes of seven.
Q. What was the condition of the weather Y
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A. It had been raining. It 'vas drizzling at the time.
Q. What was the condition of the streets Y
A. The streets were wet.
Q. As you were coming down Monument Avenue did you
observe another car on Lombardy StreetY
'
A. Yes, I did.
Q. Where did you see this ear Y
A. In the street, do you mean?
Q. Yes?
A. The car was traveling south on Lombardy Street crossing Monument Avenue and it was just about in the middle of
the monument there. It had gotten about to the middle part
of the monument.
Q. At that time 'vhere was the taxicab in which you were
riding¥
A. We were a short distance to the intersection,-had not
yet reached the intersection.
Q. Have you any idea how fast the cab was traveling in
which you were riding 7
A. I couldn't say exactly the miles per hour, but I know
we were going very fast.
Q. Had you suffered any inconvenienceMr. Bremner: Counsel for the defendant moves to strike
that part of the answer in which she states the cab was going "very fast".

Q. Had you suffered any .inconvenience as a passenger in
this car?
· A. ·You mean prior to the time of the accident Y
Q. Yes?
A. Yes. A very short time before the accident occurred
I had been sitting very far back in the seat, and just a short
while before the accident I had become very unpage 67 ~ comfortable being b1;1mped around, and so I leaned
forward to catch hold of the strap with this right
hand. And as I leaned up I could see out, and then I realized
tlu;t we were going too fast.
Mr. Bremner:

Sam~

objection.

Q. Did you have hold of this strap at the time of the
acddentf
A. Yes, I did.
Q. At the time of the accident what did .you do·?
A. At what point, do you mean?
Q. Just prior to the collision 7
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A. Just prior to the collision Y
Q. Yes?
·A.. Why, I screamed as soon as I saw the other car and
realized we were going to go together.
Q. Had you been in conversation with the taxi driver!
A. Oh, no.
·

CROSS EXAMINATION.
By Mr. Bremner:
Q. Miss Watts, did you notice the speed that the car going
south on Lombardy Street was going·?
A. You mean the other car 1
Q. Yes.
A. No, I think it is very hard to judge the speed of another
car.
Q. Did you make any complaint to the taxi driver about
the way he was driving?
A. No, booause I didn't have time. As soon as I realized
that we were going fast I saw the other car and there wasn't
time. I did scream, but that is the only chance I had.
Q. I understood you to you felt some bumps and jolts
farther back on Monument Avenue 7
A. That was a very short time before the accident, and I
· didn't have time because as soon as I leaned up
page 68 } and realized ~oere 'vere going fast and saw the
other car there wasn't time.
Q. Did you talk to anybody after the accident, the driver
of either the cab or the other car?
A. You mean at the point of the accident T
Q. Yes?
A. I don't remember saying anything to the driver at all,
although I believe I did ask him ·for a handkerchief. I think
I did. I am not sure of that. I vaguely rememb~r someone
saying something to us at the scene of the accident, some
woman said, ., 'But the hospital is right in front of you.''
Q. It was the left side of the cab that was hit, was it not!
A. Yes. That is the driver's side, yes.
Q. The front of the cab did not hit the other car, did itT
A. No. The other car hit us.
Q. In other words, the front of the. other car hit the side
of the cab, isn't that corrootY
./Ji.. Yes.
Q. And at the time of the impact were you on the rightlland side of the cab, or the left-hand side?
A. I was on the right-hand side.
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Q. And, of course, in the back seat f
A. Oh, yes.
And further this deponent saith not.
o~

By agreement
waived.

counsel the signature of this witness is

Plaintiff rests.
page 69 }

L. W. SMITH,
a witness introduced in behalf of the defendant,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
J3y Mr. Moss :
Q. Now your name is whatf
A. Leland Wilson Smith.
Q. Where do you live?
A. At the present I am living at Dumbarton. At the time
of the accident I was living at 5 North Harvie Street in Richmond.·
Q. On the 29th of July were you employed by the Yellow
Cab Company as a driver!
A. Yes, sir.
Q·. Are you employed by them now?
A. Yes, sir.
·Q. Now you -were driving one of its cabs east on Monu·
ment Avenue, were you Y
A. Yes, sir.
Q. About what time, if you know, did this accident occur?
.A.. The accident occurred sometime between 6 and 7; I
would say about 6 :45.
page 70 ~ Q. Was it daylight Y
.
A. Yes, sir.
Q. Were your lights burning or was there any occasion to
turn your lights on Y
A. No, sir; it hadn't gotten dar.k.
Q. It was still daylight Y
A. Yes, sir.
.
Q. Now, Mr. Smith, you say you were going east on Monument?
A. Yes, sir.
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Q. Well, approximately how fast were you going, wo~d you
sayf
·
·
A. About 20 miles an hour.
Q. Now going east on monument did you see any automobile coming south on Lombardy Street f
. A. Yes, sir.
Q. Did it afterwards develop to be an -automobile driven
by a colored man named Frank Rhodes Y
A. Yes, sir.
Q. Now you know 'vhere those whiteolines are, going across
the east driveway on Monument, don't you 7
A. Yes, sir.
Q. When you got to those lines or about at those lines did
you see this automobile to the leftY
A. Yes, sir.
Q. Now state to the jury approximately where
page 71 } the other automobile was as far as you can remember when you were at those white lines.
A. Well, the other automobile was just about straight off
from the north side of the monument.
Q. About even with the north side of the monument!
A. Yes, sir.
Q. You kept on going, did you Y
.A. Yes, sir.
Q. Then what happened, if anything!
A. Well, just as I got right at the monument this car
crashed into my cab.
Q. Did you side-swipe that other automobile Y
A. No, sir.
Q. It hit you; is that correct Y
A. Yes, sir.
Q. Now I want you to look at this picture and state if that is
a picture of the cab you were drivingf
A. Yes, sir, that is the taxicab.
0

Note : Filed and marked Exhibit No. 4.
page 72 }
page 73 }

Photograph-See MS.

Q. I believe that shows the damage the cab received?
A. Yes, sir.
Q. Where is that damage!
.
A .. On the left front door, a little bit behind the left front
door on the left running. board.
0
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Q. After this car struck you and ran into your
page 74 ~ side there how far did your cab go, if any dis. . tanceY
·
A. About 12 or 15 feet.
· Q. You brought it to a stop, did you f
A. Yes, sir.
Q. Which way was the cab facing after you brought it to
a stop?
A. The cab was facing north.
Q. Turned around a little bitf
A. Yes, sir.
. '-·
Q. Did .the police come on the scene of the accident Y
A. Yes, sir.
Q. Did the cab remain in the same position until the police
arrivedt
A. Yes, sir.
· Q. Did the other car-the other automobile driven by the
colored man remain in its position?
A. Yes, sir.
Q. Until the police arrivedf
A. Yes, sir.
Q. Did you have any conversation with ~his colored man
Fran}r Rhodes about the accident?
A. Yes, sir.
Q. What did he tell you 7
·
' A. Well, he said that he was coming south on
page 75 ~ Lombardy and one of the ladies in the car with
him said: '' Oh, my God'' and he applied his
brakes, but he slid into the cab.
Q. Slid into the cab 7
A·. Yes.
Q. Did he say whether or not he had seen you before that T
A. No, sir, he didn't say.

·A Juror: May I ask ·a question at
The Court: Yes.

~his

point 7

By a Juror:
Q. Did the· driver of the' J;>lymouth car·. say that his car
slid into yours Y
A. Yes, Sir. I believe he used the word skidded.
By Mr. Moss:
Q. Did you side;.swipe him Y
A. No, sir.
·
.
Q. Did any part of the front of your car strike himT
A. No, sir.
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CROSS EXAl1INATION.

By Mr. C. B. Jones:
Q. Where did you pick up Miss Watts Y
.
A. Well, I can't say exactly. I got her on Hanover Avenue, but I can't say the exact number.
.
, Q. What route did you come to Monument Avenue Y
A. I came across to Stuart and down Stuart
page 76 ~into Park-Stuart runs into Park Avenue, and
when I got to Allen Avenue and P.ark I came
. ·
across to Monument and down l\{onument.
Q. When did you first observe the Plymouth carY
A. When I first saw it it was about half way across the
westbound side of Monument Avenue.
Q. Across the westbound side. Where was your car then,
the cab?
·
A. I was about 10 feet from the white lines on the east,
bound side of Monument.
Q. 10 feet from the white lines on the east. side or west
sideY
A. It was the south side of Monument, but I IheanQ. 10 feet from the white line on the east drive of Monu~~y

.

A. Yes, sir.
Q. Did you measure the relative distance from that point
to the point of impact or· do you know what that distance is Y
.A. No, sir. ·
Q. Do you know what the distance is from that point of
impact back to the north of the west driveway of Monument
Avenuet
A. No, sir.
page 77 ~ Q. You say you were traveling at the· rate of
20 miles an hourY
A. Yes, sir.
Q. Did you observe on your right side and on your left sid~
as you were coming down the east driveway of Monument
Avenue?
A. Yes, sir.
Q. Were there any cars or anything to obstruct your turning to the right at the intersection of Monument Avenue and
Lombardy StreetY
A. No, sir.
0. What is the relative space between the point of impact
and the distance to the sidewalk ·or curbline of Monument
Avenue at this point of intersection, do you know!
A. No, sir.
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Q. How many cars could pass between that point, if you
desire to estimate itf
A. I think two could, providing it wasn't a car parked
·
·
tbere next to the curb. · Q. Was there anything to prevent your turning to the left
around the parkway of Monument Avenue between the monu~ent and the parkwayY
A. Would you mind repeating the question Y

(Question read).·
page 78 }

A. No, sir, none except this Plymouth automobile.
Q. The Plymouth automobile was on the south· side of
Stuart monument, wasn't it Y At the time of the impact
hadn't the Plymouth car passed the south line of Stuart
monument?
A. Yes, sir.
Q. ~d was in the driveway necessarily driving going south
coming into Franklin Street where the impact happened?
A. Yes, sir, after he hit that is where it was.
Q. That is where the impact happened whether yon hit him
or he hit you Y That is a question of fact for the jury to d~
termine. Wasn't that where the impact occurred Y
A~ Yes, sir.
Q. Now did you examine the ground or the. place there
where the cars were after the accident?
A. Yes, sir.
.Q. Were there any skid marks there?
A. No, I didn't see any.
Q. No skid marks. there?
A~ No, sir. · ·
Q. Now, a~ .a matter of fact, the marks which were shown
there were the marks which were the driving of the wheels
of the Plymouth car; isn't that correct f You observed those,
didn't youf
A. No, sir.
Q. You didn't~
page 79 }- .A.. No, sir.
Q. Did you observe any tracks there at all? Did
you ]ook to see whether there were any marks in the street!
A. No, I can't remember seeing any.
Q. Didn't this man tell you that he was in the intersection
and ask you why it was that you ran into him after he had
gotten into the intersection f
A. No, sir..
Q. He didn't ask you thatf
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.·
A. No, sir.
Q. · ·Didn't he tell you when you came to accuse him of be.ing re,sponsible for the accident~dn 't he. tell you that was
a matter-wait for the law to come; it was a matter. for them
to determine Y
A. No, sir.
· Q~ Isn't that what he said to you f
.
A. He didn't say anything to me about running into him
after he had gotten into the intersection.
Q'. What did he say about it, if he sai.d anything.
A. He said that the lady-one of the ladies in the car said:
''Oh, my God,'' and he put on the. brakes and skidded into
the cab. That is what he told me.
Q. Then you say .that there were no skid marks Y
A. I said I didn't see any. .
page 80 r Q. If they had been there you would have seen
them?
A. I can't say I would have because I didn't look back behind. the Plymouth.
'
Q. Didn't you examine to find out something about the
accident, the position of the cars 7
A. Well, I helped this lady-the lady that I had in the cabto the hospital. When I came back it was such a crowd there
I couldn't see much.
Q. Weren't you very much confused Y You don't know what
l1appened, do you T You started to take the lady down to the
Memorial Hospital and someone said: ''Don't take her
there; there is a hospital right across the street." Isn't that
correct!
A. I didn't say anything about ~aking her to the Memorial
Hospital.
Q. You asked someone where the hospital was, didn't you Y
A. I don't think I did.
Q. Who told you to take her to the hospital¥
A. Nobody.
Q. Didn't this boy tell you to go ahead and take your passPonger to the hospital and then come back and talk with him
about itT
A. No, sir. I took her to the hospital before I ·spoke to
this boy
Q. Before you spoke to the boy Y
p·age 81 ~ A. Yes, sir.
.
.
Q. Are you positive of thatY
A. Yes, -sir.
Q. Before you spoke to anyone?
A. Except the lady, yes, sir.
·
Q. And you knew where Stuart Circle Hospital·wasY
52
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A. Yes, sir.

Q. And you told her to go to Stuart C.ircle Hospital?
.A. No, sir, I helped her over there..
Q. I mean you took her to the Stuart Circle Hospital and
registered her in there Y
.A. No, sir, I didn't register her.
Q. You just took 'her over there Y
.A. Yes, sir.
Q. Now you said you saw this Plymouth car all the way
from the north side of the monument or midway between
the west driveway Y
.
A. Yes, sir.
Q. Now when you crossed the white lines where was the
.Plymouth?
A:.. It was just about straight off from the north side of
the monument.
Q. When you crossed the white line f
A. Y~s, sir.
.
Q. You think it was straight off from the north
.page 82 } side of the monument Y
A. Yes, sir, the front of his car.
Q. Then how far had you entered into the street when he
was midway of the monument Y
A. I would say a little over half way to the monument.
Q. You were a little over half way to the monument?
A. Yes, sir.
Q. Do you know what the distance is from the monument
to this white line.~ ?
A. No, sir.
.
Q·. You were traveling faster than he was, weren't you 7
A. I don't think I was.
Q. Did you hear his horn 7
A. No, sir.
Q. Did you see his lights f
A. No, sir.
Q. Did you go back to examine the car after the accident
with him-examine the Plymouth Y
·
A. No more than look at the front of the car where it hit
me.
Q. Did ·you look inside of' the carY
.~. No, sir.
·
Q. Were you there when he got in the car and released the
brakes?
···
A. No, sir. Would you mind repeating that?
Q. Did you ·_go With him when he released the
page 83 } brakes on the Plymouth car 1
A. No, sir.
·
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Q. Were you with him when he examined the windshield
wiper!
A. No, sir.
Q. Were your brakes in good condition f
A. Yes, sir.
Q. When did you apply your brakes 1
A. Well, I don't think I applied my brakes until he hit
me.
Q. You didn tt apply your brakes until he hit you Y
A. No, sir.
Q. Didn't slow up your speed at all?
A. Yes, I slo,ved up some.
Q. To what rate did you slow up'
A. To about .15 miles an hour.
Q. Did you show the distance to this man 'vhere ·you had
applied your brakes even after you hit him-or after the
impact, I should have said'
A. No, sir; nobody asked anything about it.
Q. Did you tell them you applied your brakes·Y
A. No, sir.
.
Q. Now, as a matter of fact, didn't your car travel free
around to the place-around on the east side of Stuart monument where it finally landed Y
·
A. No, sir.
page 84 ~ Q'. There were no skid marks, were there-no
marks showing where you applied the brakes and
if you had. placed your brakes on the marks would have been
there on the pavement, wouldn't they?
A. I don't know whether they would have shown any marks
or not.·
Q. Did you examine to find out?
A. No, sir.
Q. Did you ask the officers to examine to determine whether
or not you did apply the brakes Y
A. No, sir.
Witness stood aside.
page 85

~

CHARLES H. FLEET,
a witness introduced in behalf of the defendant,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Moss:
Q. You are Mr. Charles H. Fleet!
A. Yes, sir.
Q. What is your occupationf

•1!"'

Yellow Cab Co. ·of Va. Inc. v. Rose L. Gulley

55

Mr. Jones: We will admit he is a good engineer and Eturveyor.
By Mr. Moss:
Q. You have been a civil engineer for several years f
A. A few, yes, sir.
Q. At our request have you made a map of a portion of
Monument Avenue and Lombardy StreetY
A. Mr. Moss, I made a map of a portion of it.
Q. That is what I asked you.
A. Yes, sir.
Q'. Now is this the blu~pri:pt of the map that you made Y
A. Yes, sir.
Mr. Moss: We offar that in evidence.
Note: Filed and marked Exhibit No. 5.
page 86 }
page 87

~

1Blueprint-See MS.

By the Court:
Q. Is that made to scale!
A. Yes, sir.

I,

By Mr. Moss:
Q. Now, Mr. 1Fleet, you may refer to your notes. What is
the distance from the northern cu.rb on Monument A venueand that would be the west drive-to the center of this monument, going southwardly on Lombardy; to the center of the
monument?
A. From the northern curb of Monument Avenue to the
center of Stuart monument is 57.95 feet.
Q. A.nd what is the distance from the center of the monument to 4 feet in the eastbound driveway on Monument--4
feet beyond the rnonurnnentf
A. Might I add 4 feet south of the southern curb of the
monument!
Q. Yes, sir.
A. 29.75-just under 30 feet.
Q. What is the distance from the northern curb of Stuart
monument to the southern curb----.it is eurb going around it,
isn't it?
A. Stuart monument is not a circle; it is an ellipse, and
from the northern curb at the northern faee of th~ sidewe:1:
to the southern edge it is 51% feet ..
.
Q. From curb to curb. Now, Mr. Fl~et, did you
page '88 ~ take some photographs of the street 1,tselff
A. Yes, sir.
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Q. I hand you three photographs and ask if you took them
and, if so, when Y ,
A. What is the date of my map Y
Q. November 28th. Look at these photographs and state if
you took them and, if so, :file them.
·
A. ·Yes, sir, I took these.
·Mr. Jones: When were they taken f
Mr. Moss: November 28th. '
Mr. Jones: Were the conditions existing then the same as
heref
Mr. Moss: Of course. I don't imagine they have moved
the monument. ·
·

Q. Has there been any change there since the first of July t
A. No.
·

By Mr. Jones:
· Q. Conditions the same Y
A. I took these on November 28th.
Q. The conditions existing then relatively the same as at
the time of the accident Y
A. Relatively the same, except for parking.
Note: Filed and marked Exhibits . Nos. 6, 7, and 8.
pages 89-91 }page 92

Photographs-See MS.

~

By a Juror:
Q. At what hour were these photographs taken;
what time of the dayY
page 93 it A. Two of them at 2 o'clock and the sun was in
my face and I couldn't get the photograph headed
towards this way (indicating) and I had to wait until the
sun went down behind the church on the southern side ; it
was after 4, which was just: about as late as I could get a picture and that picture shows a little hazy from that effect.
By Mr. Moss:
Q. How would that compare with the standpoint of the
·
sun with reference to the 29th of July, 19367
A. Not much difference, I don't believe.
Q. I hand you phot.ogTaph ~arked Exhibit No. 6 and ask
you to state in which direction was the camera pointed at the
time of taking that photographY
A. The camera was pointed east. I was in the eastbound·
traffic on Monument Avenue.
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Q. Now I will hand you photograph No. 7 and ask you to
state what it is a picture off
A. It is a picture standing in Lombardy Street north of
Monument Avenue, pointing south towards the monument.
That is the one taken later in the evening.
· Q. That is picture No. 7, and this picture No. 8 the camera
was pointed to the east and close up?
A. Pointing to the east, closer to the monument.
page 94} Q. And of the eastbound driveway?
A. That is right.
Q. Now, Mr. Fleet, what is the distance from the western
curb line of the grass plot extended to the first cross-walkfirst line of the cross-walk f
A. May I ask : this distance l1ere (indicating) f
Q. Yes.
A. It is about 2 feet 3 inches.
Q·. What is the distance between the two white lines Y
A. It is slightly irregular, but just over 10 feet; about 10
feet, 1 or 2 inches.
Q. Now give me the distance from the westernmost line of
those ·white lines to this first sewer cap? I assume that is
a sewer cap.
A. That is a water valve.
Q. All rig·ht; water valve.
A. It is close to 48 feet.
Q. Will you give me the distance from the center or say
the middle of this monument to a point in the drive,vay opposite this first water capf
A. The center of that ellipse there 7
Q. Yes, to a point opposite this first water cap.
A. From the center of the Stuart monument to a point in
line or opposite those water valves it is 34.75 feet.
·
Q. Now in this photograph No. 6 you will obpage 95 } serve in there, do you not, it is two trees f
·
' · A. Yes, sir.
Q. The trees I have reference to are these trees here (indicating on Exhibit No. 6). Now I want the distance from
that second tree shown in the picture to the end of the gras~
}Jlot.

By Mr. Jones:·
Q. Is that tree on this map?
.
A. No, sir, it is not. That is just a detail of the corner
there showing· corners and eurbs.
Q~ Did you make those measurements f
A. I made those measurements to that t_ree and had I known
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it would have been of any importance I would have put it on
this map; I didn't know it at that time.
By Mr. Moss:
Q. What is the distance?
A. The distance from the point of this grass plot back to
thP. second tree is 56.70 feet.
Q. And to the edge of the first white line what is that distaneef
A. Approximately 59 feet.
Q. Did I ask you the diameter of this monument Y
A. The distance north and south-when I speak of north
and south I mean across Monument-the diameter is 511;2
feet.
page 96 ~ Q. Of the monument itself¥
A. That is from c·urb to curb, outside of the sidewalk. East ·and west, the way Monument Avenue runs, it is
43 feet from curb to ·curb. The monument is about the center
of it.
Q. Now what is the width of the grass plot Y
A. iF'rom curb to curb-the curbs are about 6 or 8 inches
wide. It measures just back of this curb line 43.70 feet from
outside to outside curb. It is supposed to be 44 feet.
CROSS EXAMINATION.
By Mr. Jones:
Q. Then it is 107 feet from the water cap to the second
tree back there, isn't it Y Your figures are 59 feet to the
white line and 48 feet from the white line to ·the water cap Y
A. It is 48 and 59; yes, 107.
Q. Is that the center of the 'vater cap or the westA. Approximately the center. The cap is about around
12 inches in diameter. It is a gate valve for water. ·
Q. And you make your measurements always to the centerY
A. Yes, sir.
Q. And the distanc~ from the cap to the center of the monument is 34.75 feet?
page 97 } A. Yes, sir. 34.75.
Q·. Can you sho'v me what the distance is from
the north line on Lombardv Street to the center of the monument or did you make those measurements!
A. I didn't measure north and south, no, sir, at the corners. I can give that approximate.distance if I had a rule.
Note: Rule furnished witness.

. .
.
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A. (Continued) It is approximately 110 feet. That is from
the southernmost. It would be about 10 feet more to the
northernmost line.
Q. What was the distance?
A. 110.

By Mr. Bremner:
Q. What measurement was that?
A. From the center of the monument north in the direction
of Lombardy Street to the white line that crosses Lombardy.
By Mr. Jones:
Q. Now from the center line of the western driveway of
Monument Avenue-! mean the north driveway of Monument Avenue to the center of the monument Y
A. 39.85 feet.
Q. And beginning at the same point in the center of the
west driveway what is the distance to the water cap over
here?
page 98 } A. You mean from the same point?
Q. ·Yes; center of the west driveway to a point
·
opposite the water cap.
A. 74.60 feet.
Q. What is the distance from the 'vater cap to the righthand curb line of Monument. Avenue near the Lutheran
Church?
A. It varies in every place you measure it.
Q. In a direct line.
A. I co1;1.ldn 't tell you direct. I can tell you what it measures from the curb of the monument at the nearest point
to the curb of the sidewalk opposite the church.
Q.· That is very good.
A. It measures 89 feet.
Q. What is the distance from the nearest point of the curb
line of the monument to the grass plot?
A. I measure it as 37.84.
Q. Do you know what the distance is from the north curb
line of the east driveway of Monument Avenue to the south
curb line . of the east driveway of Monument Avenue; in
other words, the distance across there'
A. Across the grass plot Y
· ,Q. No ; beginning· on the south- side of the grass plot-the
north side of that driveway, which would be the south side
of the' grass plot.
page 99

~

1vfr. Bremner: The width of the eastern driveway.
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. .A. Oh, the eastern driveway. If you measure back there
·far enough to get rid of the curves, it measures 36.10.
· Q. ·Now·on··an extension of the nor'th line of the east driveway of Monument Avenue how far would that be ·from the
south side o~ .Stuart monument Y
A. From the center of that ellipse Y
Q. No, from the south side of Stuart monument.
A. I didn't measure the monument; I measured the circle
.around. there.
· Q. I mean the circle.
A. The north curb line of the easthound driveway extend~d
would cut in on the sidewalk of that monument slightly.
Q. Ho'v much of that sidewalk?
A. The curb line of the grass plot extended would cut in
on the sidewalk about 3.90 north of the curb-! mean north
of the southern curb of the monument. ·
By Mr. Bremner:
Q. 3.90 feet Y
A. Yes, sir. Of course, we are dealing with curves in
_there .and it is awfully hard to get everything exact to the
inch. You see, that is demonstrated by right here (lays rule
on map}.
By Mr. Jones:
Q. Mr. Fleet, what the distance· from a point
page 100 ~ 4 feet south of the monumentA. ·South of the curb of the sidewalk of the
monument!
Q. Yes, to the easternmost white line of the east driveway
of Monument Avenue?
A. Taking that, of course, from the center of the monument!
Q. Yes.
.
.
A. The distance from the center of the monument. to that
line would be the same thingQ. No, no ; ·at a point 4 feet from the center.
A. Which direction; south or west 7
.Q.. Sputh.
A. It would be right dead in line with the center of the
monument, you mean, don't you. Yon see, 4 feet from that
curb could be anywhere around here.
Q. Yes, that is true, but if it is on the south side of the
. monument where the impact oecurred, a point 4 feet beyo~d
the south of the concrete of the monument.
·

•
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By M.r. M. W. Jones:
Q. We want the distance from the eastern white line of
the eastern driveway to a point 4 feet south of the monument and 4 feet east of the center line of the monument.
A. 4 feet east of the center lineQ. 4 feet west of the center line of the monument.
.
A. I will give you the distance in there, whaf"
page 101} I think you meanQ. 4 feet south of the southern curb and 4 feet
WP,St of that.
A. As I understand your question, I would say 47 feet.
Q. That is, the bias line Y
A. I don't know about the bias. Yes, it is slightly so.
RE-DIRECT EXAMINATION.
By Mr. Moss:
Q'. Did you give the distance from the northern curb on
Monument Avenue; that is, of the west driveway, to a point
opposite that water cap?
A. That is, from this curb over here on the north side to
the watP.r cap 7
Q. Yes, over ·by Stuart Court apartments, from that curb
over· to the water cap.
A. That is, from a straight line projected; not on the
curved lineY
Q. Yes, on a straight line. ·
A. 92.70 feet.
By the Court:
.
Q. Mr. Fleet, if you were to start at a point on the west
curb line of Lombardy Street back of the arc and project
a straight line to a point on the west line of Lombardy Street
with the other side of Monument Avenue, how close would it
come to the railing around the monument Y
page 102 ~ A. 1.54 feet.
. Q. It would eome that close 7
A. To the railing inside of the walk.
.
Q. Do you remember the difference between the railing and
the curbY
A. Yes; sir: There is a walkway around that monument;
the railing is in here- ·
Q. Well, to the walkway?
A. It comes· 4.46 over in that walk. It hits in the sidewalk
1.54 feet from the railing and· 4.46 from the outside. The
walk is 6·feet wide.
. Q·. Now if you were to prolong the lateral curb lines of
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Franklin Street west, would they hit that walkway around
Stuart monument Y
A. Yes, sir.
By Mr. C. B. Jones:
Q. How much!
. A. They would come very close to hitting right about into
that railing, pretty close to 6- feet from the curb.
Q. 6 feet7
A. Yes, sir, close to that. I haven't quite as niany measurements on that side, but very close to it.
Witness stood aside.
page 103

~

Mr. Moss: By stipulation we introduce a picture taken of the Plymouth ·automobile owned
by Mrs. Gulley.

Note: lFiled and marked Exhibit No. 9.
page 104

~

Photograph-See M·S.

page 105 ~
OVERTON D. DENNIS,
. a witness introduced in behalf of the defendant,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Moss:
Q. You are Mr. Overton Dennisf
.A. Yes, sir.
Q. You live here in Richmond Y
.A. Yes, sir.
. Q. What is your business Y
A. Well, I am in the oil business and president of the
·Yellow Cab Company.
Q. Now I hand you a map marked Exhibit No. 5, showing a
portion of the intersection of Lombardy Street and Monu.
ment Avenue. Did you go to the scene of this
·
·
page 106 ~ accident Y
A. I went to the scene of the accident about 8
o'clock at night. When I got there both cars had been moved.
Q. Did you ·see any glassY
A·. Yes, sir. I stopped my car and walked over to the
monument, looking to see what information I could find and
1 found some small-where one of the windows of the cab·
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had broken; I found the glass scattered in Monument Avenue.
·
page 107 ~ Q. Can you look at this map in reference to
these water caps, little round points here, :and
designate where you saw it and show it to the Jury there Y

,

Mr. Jones: He said he did not see the water caps. If
the water caps are marked, he doesn't know how to begin
from that point if he didn't see it.
Mr. Moss : I rather think he is correct.
By Mr. Moss:
·
g. If you take the western side of this monument and draw
a hne along that curb, a straight line alongside that curb,
can you point out to this Jury where approximately you saw
the glassY
The Court: Put.a D there at the point.
By Mr. Moss:
Q. Put the l-etter D where you saw the glass.
A. Drawing .a-line from the fence around the monument,
not the curb, the first glass was eight feet east of this point.
Q. East of what point--east of the line?
A. East of ..the line, east of the imaginary line.
Q. Put a D where you think the gla.ss was seen. .
A. The first glass was scattered down here. Drawing a
.
line fro:n1 the fence across here, the first glass
page 108 ·} was eight feet east of that line.
Q. Did yon see any skid marks there Y
A. No, sir.
Q. Did you .examine the roadway, the street Y
A. I looked but my eyesight is not so good and the only
thi~g.l did see was glass. Nobody was there and, as I say,
the cars had been moved.
1

(No Cross Examination).

S. L. HARRIS,
having been first duly sworn, testi&d on behalf of the defendant as follows:
Examined by Mr. Moss:
Q. Are you a member of. the Police Departmentt
A. Yes, sir.
· Q. Were you a member on the 29th of July, 1936?
.A. Yes, sir.
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In what department are you t
Traffic Department.
Do you run one of these radio cars t
Yes, sir.
,
· ' ·
Q. ·Who was your companion on the evening
page 1~ ~-of the 29th of Julyt Who was the officer with
you7
A. L. C. Matthews.
Q. Mr. Harris, did you and Mr. Matthews· go to the scene
of an accident at Monument Avenue and Lombardy on the
29th of July!
·
A. Yes, .sir.
Q. What time did: you get there, or do you know Y
A. I don't remember the time exactly. I think it was
around about six o'clock or around seven o'clock, somewhere
around there.
·
Q. Was it daylight Y
A. Yes.
Q. Was there any occasion to use lights at that time f
A. No, sir.
Q. Headlights Y
A.. No, sir.
Q. Did you go there as the result of a radio call Y
A. Yes, sir.
Q. Where did you pick up that call?
A. We were over in Sidney when we picked it up.
~ Q. That is on the south side of Main .StreetY
A. Yes, sir.
Q. When you got to the seene of the accident did you see
this colored man, Frank Rhodes t
A. Yes, sir.
page 110 ~ Q. The driver of the other car f
· . . . . . A. Yes, .sir.
.
Q. Did he make any statement to you; if so what Y
A. We asked him how did the accident happen and he said
·he didn't seA the cab until he hit it.
Q. Did you take any pictures up there 7
A. Yes, sir, we took pictures of both cars.
Q. Before that, may I ask you did you examine the street
there, the roadway!
A. The streets were wet. You couldn't tell much about
them. It was drizzling rain.
Q. Did you see any skid marks on the street t
A. Couldn't see any. ·
Q. :you say you did take some pictures'
A. Yes --sir. · . ·
1
Q. Do you ·have those pictures with you Y
l
Q.
.A.
Q.
·A.
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A. Mr. Matthews has them.
Q. Did you take them or did Matthews take them Y
A. We took them together.
Q~ Will you go out and get them.
Mr. Bremner: There is a rule in the Police Department
that pictures cannot be used. That is the Chief's rule, unless the Court orders them to show them.
The Court: I call on them to show the pictures.
page 111 }

A. Captain Ryan told us we could show them if
it was ordered by the Judge or Jury.

The Court: Tell him I told you to show them.

By Mr. Moss:
· Q. The automobiles had not been moved 1
A. No, sir.
Q. Are there any duplicate pictures?
A. Just taken at different angles.
Q. Mr. Harris, I hand you six pictures and ask you to
state if those pictures were taken by you and Mr. Matthews
at the scene of this accident.
A. A few minutes after the accident happened.
Q'. They were taken at the scene?
A. Yes..
Note: These pictures were marked E·:xhibits H-1 to H-6,
inclusive.
The Court: You file them as Exhibits?
Mr. Moss : We offer them in evidence.
pages 112-114 J

Photographs~See

MS.

page 115 .} By Mr. Moss :
Q. I hand you picture marked H-1 and ask you
to state what this is a picture ofY
Mr. Jones: And from what point it was taken...
Mr. Moss: I will ask him that in a minute.

f

A. This .is a picture of ~ P~yrilou~h .sedan
headed south on Lombardy Street and a Yellow
Cab headed east on Monument Avenue.
Q. Whicli d~rection was yo11r camera pointed f · .
A. We was facing north when.' we took this picture.
page 116
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Q. I hand you picture marked H-6 and ask ·you to state
what it is a picture of and in which direction the camera was
pointing at the time of the taking of the picture f
A. This is a picture of a Plymouth sedan and Yellow ·Cab
going east on· Monument Av-enue, taken with the camera ·
headed north.
Q. I hand you picture No. H-5 and ask you what it is a
picture ofT
A. Picture of a Yellow Cab in collision with a Plymouth
sedan at" Lombardy arid Monument Avenue, July 29th. We
was faced east when when this. picture was taken.
Q. A picture of the left s~de of the cab, isn't it?
A. Yes, sir.

By a Juror:
Q. You were facing east or the carY
Mr. Moss: The camera was facing east.
By Mr. Moss:
Q. Picture No. H-4; I will ask you to state
page 117 } what it is f
·
A. A picture here of a Yellow Cab in collision
with a Plymouth Sedan at Lombardy and Monument Avenue. We was facing southeast when this ·picture ·was taken.
Q. Mr. Harris, there was no damage to the front part of
this cab, was there Y
A. No, sir, it was struck in the middle.
Q. Right in the middle?
A. Yes, sir.
By Mr. Jones:
Q. Did you see it, Mr. Harris Y
A. I didn't see the accident.
Mr. Jones: I move to strike the answer.
By the Court : ·
Q. Did you see the vehicles?
A. I didn't see it when the accident happened. I saw the
vehicl-es afterwards.
Mr. Jones: He testified they were struck in the middle.
lie--might say the impact was on the side of the car.
By the Court :
Q. Did you say it was struck in the middle Y
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A. Yes, sir.

page 118

~

The Court: Strike that out. You may show
what was injured or the damaged portion of the

car.

By Mr. Moss:
Q. Was there any damage to that cab except in the left
side?
A. No, sir, only where the lady's arm went through the
right side of the cab.
Q. I am talking about on the left side-any damage to it
at all?
A. The door was damaged and running board.
Q. That was on the left side 1
A. Yes, on the left side of the cab.
Q. Left side only, no damage to the front Y
A. No, sir.
Q. I hand you pictures mark~d H-2 and H-3 and ask you
.to state what they aret
A. Picture of a Plymouth sedan in collision with a Yellow
Cab at Lombardy and Monument Avenue, July 29th, a picture of this Plymouth sedan headed northeast, taken by th~
camera headed northwest. Picture of Plymouth sedan was
taken with the camera headed south.
Q. Mr. Harris, it is part of your duty to take these pictures?
A. Yes, sir, that is our job.
Q. You are in the automobile accident squad Y
pag·e 119 ~ A. Yes, sir.
Q. Al;td you are supposed to take them?
A. Y~s, sir.-·
CROSS EXAMINATION.

By Mr. Jones:
· Q·. Mr. Harris, did you go with a colored man to examine
his car after you left there t
A. Did I go with him Y
Q. Yes.
A. No, sir, I didn't go with him anywhere.
Q. Did you test his b~akes Y
A. I couldn't test them on account of the condition of the
car.
Q. Did you attempt" to test them Y
~- No, sir. The fender was down on the front wheel.
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Q. Down 7 That wheel is free there, isn't it 7
A. No, sir.
Q. Couldn't you pull it away?
A; ·The wrecker came and got it.
Q~. Isn't that free 7 You can see the space between the
wheel and fender there 7
A. No, sir.
Q. You didn't test itT
A. No, sir, I did not.
page 120 ~ Q·. There is one showing the wheel free of the
fender!,
A. You see where the wheel dragged the fender too.
Q. That is a shadow.
The Court : You may ask questions but I don't think you
should make statements.

By Mr. Jones:
Q. Isn't that a shadow?
A. I couldn't say whether it is a shadow or where the wheel
dragged.
Q. Was the windshield wiper working?
A. Yes, sir, it was working perfectly.
Q. Who tested it!
A. This man.
·Q. Was he there?
A. He was standing there.
Q. Who got in the car and started itf
A. He did.
Q. Did he get in it Y
A. Yes, sir.
Q. Why didn't you tell the Jury thatY
A. He started the car to test the windshield wiper.·
.
Q. I asked you did you go with this man to test the car
and you said ''No, sir,'' and then I asked you did you test
the windshield wiper and you said yes and I asked you who
·
.
started the car so you could test the windshield
page 121 ~wiper and you said this man.
A. I didn't go with him there. All he had to do
was stand there and run the motor.
Q. You were there, weren't you 7
A. Yes, sir.
Q. And you didn't test the brakes 7
A. No, sir.
Q. Did you test the emergency brake 7
A. No, sir.
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Q. You didn't have anything to do with the emergency
brake at all?
A. No, sir.
Q. Did you move the car around Y
A. No, sir, I didn't move it..
Q.- Did you push the car?
A. No, sir.
·
Q. Did you see the car pushed Y
A. No, sir.
Q. Did anyone push the car 7
A. Not as I know of.
Q. Were you there when they took it awayY
A. Yes, sir..
Q. Do you know whether or not the emergency brake was
on the carY
A. When he took it away?
-page 122 ~ Q. Before they took it away'
A. No, sir.
Q. Do you know whether or not they released the emergency brake in order to take it away'
A. No, sir.
'
Q. Were you at the accident!
A. Yes, sir.
Q. I want you to relat.e in detail the conversation you had
with this colored man.
· A. All I can tell you is he made a statement to us that he
didn't see the cab. .
Q·. That is all he said 1
A. Yes, sir.
Q. That is the only statement that was made Y
A. Yes, sir.
·
Q. And how long were you there?
A. I gliess we were there a half hour, I guess-twenty
minutes of something.
Q. And you mean to tell this jury that that is the only
statement this man made?
A. Yes, sir.
Q. Didn't you make a written report of that?
A. No, sir.
Q. Didn't you make a written~ report of the accident Y
A. ·An accident report was all we made.
page 123 ~ Q. Did you put that on your accident report?
A. I don't remember whether we did or not.
Mr. Jones: I will ask that that accident report be brought,
Your Honor, after lunch.
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By the Court:
Q. Do you have that report Y
A. I will have to go over to Headquarters and look it up.
Q. At recess look it up and bring it back.

.

By Mr. Jones:
Q. Who told you that the Plymouth car was going south 1
A. This boy told us and the lady in the car.
Q. Which lady?
A. The lady here I believe was the lady in the car. I didn't
see the other girl. She was carried to the hospital.
Q. Don't you know this lady was the first one that was
taken to the hospital?
A. No, sir.
Q. Don't you know she wasn't there at all f
A. No, sir.
Q. You don't know!
A. No.
Q. Did you see any other ladies there?
A. There was a whole lot of people there.
page 124 ~ Q. Did you see any other lady in the car, identified with this carY
A. No, sir.
.
Q. And you are sure this is the lady that you talked tot
A. Yes, sir.
Q. If this statement had been made by this colored man'
to you on that occasion you would have 'vritten that in your
report, wouldn't you Y
A. No, sir. A whole lot of times 've don't write any in
the reports.
Q. A whole lot of times 1
A. Yes, sir.
Q. How do you disting-uish this particular statement as
being made by this man without knowing any other conversation or relating any other conversation as having accurred on
that occasion and yet attribute it to this particular accident?
A. There might have been something else said. I don't
remember everything he told me.
Q. How is that you remember this Y
A. How do I remember it 7
Q. How do yon remember this statement-''Djil not see
cab until he hit him 7"
.
A. Because he told me.
page 125 ~ Q. How do you happen to remember that 7
A. All I remember, that is the statement he
made.

•
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Q. How do you happen to· remember that he made that
statement to you Y
A. BecaUse I thought it was a right important statement.
Q·. I am not asking you for your thoughts. I am asking
you how it happened.

The Court: Let him make his answer and explain how he
remembers.
By Mr. Jones:·
Q. Where were you when he made the statement Y
A. Where was I Y- Standing beside his car.
Q. Whereabouts was heY
A. Sitting in his car.
Q. Sitting in the carY
A. Yes, sir.
Q. Who was present with you!
A. Mr. Matthews.
Q. Who elseY
A. Two or three other officers.
Q. Who were they~
.
.
A. Lieutenant Miller, Mr. Fagan. They were the ones
that called us up. there.
page.126 .} Q. Who else?
A. That is all I remember.

By Mr. Bremner:
Q. Which Fagan is it 7
A. C. E. Fagan.
By Mr. Jones:
Q. Who else?
A. I don't remember anybody else.
Q. Did they sign this report Y
A. No, sir.
Q. Just you and Officer Matthews signed itt
A. Yes, sir.
Q. Was everyone out of the the car when this statement was
made?
A. Out of wbich car?
Q. Out of the Plymouth carY Was everybody out of _itt
A. No, sir, the boy was sitting in the car, the driver.
Q. And this lady?
·
.
A. I don't think she.was in the car.
Q. Where was she f You said she was there. Where was
shef

•
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.A. Standing out.
Q. Standing out where Y
A. Out on the ground.
Q. Are you sure of that Y
.A:.· yes, sir.
Q. W)lereabouts was she standing Y
A. Standing just opposite the :car.
Q. On which side Y
A. I wouldn't be sure but I think she was st11.nding on the
left-hand side of the car.
·
Q. Did you see two cars there, one from North Carolina
and one from Pennsylvania!
·
A. No, sir.
Q. You didn't see those cars Y
A.. No, sir.
Q. Do you know whether or not two gentlmen carried this
lady to Stuart Circle Hospital~ .Did you see that f
A. No, sir, I don't think they did.
Q'. What did Leland Smith say to you Y .
A. I didn't talk to him. Mr. Matthews had him over
·
there talking to him.
Q. You didn't talk with him at allY
A. No, sir.
Q. Did Mr. Matthews talk with this man f
A. I don't know whether he did or not. I
page 128 ~ guess he did.
·
Q. You are guessing Y
A. Yes.
Q. I am asking .YOU the fact Y
A. I couldn't say whether he talked to him or not.
Q. And you don't know what statement, if any, Smith
madef
A. No, sir.
Q. Didn't you ask the colored man, Frank Rhodee, what
caused the accident and he said, ''The only reason I know
that it could happen, the driver of the cab did not see me.''
A. No, sir, I didn't ask him that.
Q. Didn't he make that statement to you 7
A. No, sir.
Q. Did he make any similar statement or. statement of like
~port to you Y
A ...No; sir.
·
.
Q. Did he tell you that he locked his brakes f
A. No, sir.
.
·
Q. Did he tell you that he had the. right of wayf
A. No, sir.
Q. Did he tell you where he had come from?
page 127 .r

I

I
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A. He.told me he was going south on Lombardy.
Q. Did he tell you where he eame from f
A. Came from up in the eountry somewhere.
Q. VVhereaboutsf
page 129.} A. Some camp.
Q. Did you examine his car to find out where
he came from 1
A. No, sir.
Q. Did you make any examination of the skid marks Y
A. I couldn't get any skid marks. It was raining.
Q. Did you see any glass f
A. There was glass around there.
Q. Whereabouts Y
A. There was g·lass just west of the east curb line around
the monument where they had the collision.
Q. You have g·ot a picture there. VVill you pick out a picture and show us where the glass is 1
The Court: At this time we will take a recess until 2 :30.
At 1:05 P.M. a recess was taken until 2:30P.M.
page 130

~

AFTERNOON SESSION.
Richn1ond, Virginia, December 3, 1936.

Met at the expiration of the recess.
Present: Same parties as

her~tofore

noted.

S. l.J. HARRIS.
resumed the stand for further cross examination and testified
as follows:
Examined by l\fr. ,Jones:
Q. Mr. Harris, have you the report of the accident that
you made out that nightf
A. Yes, sir.
~
Q. Will you let m~ have it. How many accidents did you
·attend on July 29, 1936f .
A.. How manv did I attendf
Q. Yes.
··
A. I couldn't tell von.
Q. One?
..
. .
.A. I don't know how manv it ·was. I couldn't tell you how
"
1nany I attended.
Q. Did you attend more tha~ onet
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A. I couldn't say that either.
Q. Do you know. how many you ·attended that week?
A. No, sir.
page 131 ~ Q. Did you attend more than oneY
A. I couldn't say.
Q. Did you talk to the respective parties at each accident
that you attended?
A. Yes, sir.
.
Q. Were there white people and colored people involved
in any of them f
A. Spine of them.
Q. These checks that were made on this l'eport as filed,
were they made that night?
A. Mr. Matthews made that report.
Q. In your presence Y
A. Yes, ~ir.
Q. You saw the entrie~ that wer(\ mude there Y
...!\.. Yes, sir.
Q. I ask you to look at this report and state whether or
not there are any entries or notations made on this report as
to any statements that were n1!lde ~
A. This is all that I have.
Q. ''Car No. 1 was eastbound. Car No. 2 was southbound.
Car No. 2 struck Car No. 1 in center of body. 1\liss Watts
was a passeng·er in the cab." That is all you havP Y
A. Yes.
Q. Not as to wh~ther or not there were any
page 132 passengers in any other cars or not?
A. No, sir.

r

Mr. Jones: I don't think it is necessary to file this because that is a part of the official records.

RE-DIRECT E·XAMINA.TION.
By Mr. Moss:
Q. Mr. Harris, you were summoned here as a witness for
the plaintiff as well as the defendant, were yon not?
A. Yes, sir.
.
Q. Is it customary to put on these accident reports statements made by various drivers Y
Mr. Jones: I object.
Mr. Moss: He has gone into it.
The Court : Objection sustained.
Mr. Moss: Exception.·
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L. C. MATTHEWS,
having been first duly sworn, testified on behalf of the defendant as follows :
Examined by Mr. Moss :
Q. You are Mr. L. C. Matthews!
A. That is right.
Q. You are a member of the Police Departpage 133} ment of the ·City of Richmond?
A. Yes, sir.
..
Q. In the Traffic Department on the 29th of July of this
vear?
"' A. Yes, sir.
Q. Were you the officer who was working with Mr. Harris
investigating an accident on the 29th of July .at Lombardy
and Monument Y
A. Yes, sir.
Q. }.~Ir. Matthews, you w-ere summoned here as a witness for
both sides?
A. Yes, sir.
Q. You went to the scene of this accident with Mr. Harris.
Did you hear any statement made by Frank Rhodes, driver
of the Gulley car, a statement either made to you or in your
presence and, if so, what was it, about the happening of the
...
accident?
A. When I arrived at the accident he was sitting behind
·
the steering wheel.
By the Court:
Q. A little louder.
.
A. When I arrived at the accident the colored 'boy ·was
sitting behind the wheel and I saw the front of his .car
smashed up, saw the yellow cab sitting a good
page 134 ~ distance away and t)le side bent in and I asked
him-I said, ''What is the matter? Didn't you
see that cabT" He said "No, I didn't see it until I hit it,"
and there was also another colored boy in there with him.
He was standing on the side, I beli_eve at the time.
Q. Standing on the side of the car? .
.
A. Not on the side of the car-yes, on the side of the ·car.
Q. You do~ 't_ know whether he was ~ passenger in .the car
or not, just a colored boy around .there?
A. Yes. He said _"Yes, sir, that is right."

By Mr. Jones:
.
Q. The second colored boy?
A. Yes, sir.

76

Supreme Court of Appeals of Virginia

By Mr. Moss:
··Q. And Frank :Jl,hodes said, ''I didn't see it until I hit
itY" .
. .
.A.•. Yes, sir.
Q. Did you see any skid marks there or marks from the
application of brakes Y
·
A. I couldn't say because the streets were wet and it was
dri~ng rain at the time and I couldn't say.
Q. Was it light or dark!
.A. It was light, murky because the clouds were overcast.
page 135}

CROSS EXAMINATION.

By Mr. Jones·:. Q. Wasn't it raining very hard indeed¥
· A. No, sir.
Q. You are positive of thatY
A. Yes, sir.
.
Q. ·Lieutenant Miller was there, wasn't heY
A. Yes, sir.

LIEUTENANT A. G. MILLER,
having been :first duly sworn, testified on behalf of the defendant as follows:
Examined by Mr. Moss:
Q. Mr. Miller, you are a lieutenant of police Y
A. Yes, sir.
Q. Were you connected with the Police Department on
the 29th of July of this year Y
A. Yes, sir.
. Q. Do you remember an occasion of going to Lombardy
and 1vionument Avel\,ue where an accident occurred between
a Yellow Cab and an automobile belonging to Mrs. Gulley, a
Staunton automobile belonging to Mrs. Gulley Y
·· · · ·
A.· I remember an accident occurring there
page 136} with a Plymouth car and a Yellow Cab. I didn't
know who the owner was. I turned the case over
to the investigating squad.
. Q. Who was tl1at squad Y
A. Mr. ·Harris and Mr. Matthews, officers.
Q. Did you talk with the colored boy named Frank Rhodes
the driver of the ·Plymouth car, or did he make any statentent to you or in your presence regarding it?
A. He made it in the presence of Officer Harris and Officer Matthews and myself at· the· car.
Q. What did he_ sayY
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A. Officer Harris asked him how did the accident happen.

HP. said, "I don't know, sir. I didn't see anything until it
hit."
He didn't see anything until it hit?
Yes, sir.
What was the condition of the weather?
Had an awful rain storm just during that time of the
accident.
, Q. Was it actually raining at the time of the accident or
drizzling or what Y
· ·A. It had been raining about fift~en or twenty minutes,
an awful storm about fifteen or twenty minutes before I ran
into this accident at Lombardv and Monument and it was still
raining 'vhen I got there.
page 137 ~ Q. You don't know how hard it was raining
·
when you got there Y
A. It was raining right hard, yes.
·
Q. How long 'vere you there before Matthews and Harris
got there7
A. I would say about eight or ten minutes. I immediately
went in the hospital and called for the investigating squad
to take charge of it.
Q.
A.
Q.
A.

By a Juror:
Q. A little louder.
A. I immediately went in the hospital where the patients
'vere and called for the accident car which investigates these
accidents and turned the matter over to them for investigation.
CROSS EXAMINATION.
By Mr. Jones:

Q. Was this lady there T
.A. Yes, she was iri "the hospital at the time.
Q. She wasn't at the scene of the accident!
A. No.
Q. She was not present when you talked with Officer Matthews and Officer Harris Y
A. I couldn't say. I don't know. I know she
page 13R } wasn't because I went over to the hospital and
left thP. hospital and came on back to the scene.
It she was tl1ere I did not see her.
Q. But you did see her in the hospital when you went
there?
. A. Yes, ·sir.
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Q. And you came back from the hospital and Officers
Harris and Matthews came upY
A. Yes. I put the call in over the radio and they immediately came to the scene.
Q. How many accidents did you attend that day?
.l\. I think that was the only one I ran into that day.
Q. Did you attend any others that week?
A. I can't say.
Q. You don't recall?
A. No.
.
Q. Do you recall whether or not this man said, when asked
how the accident happened, ''I don't know unless he failed
·
to see me or did not see me?''
A. No, he didn't say that.
Q. He didn't say that?
A. No, he said, ''I didn't see anything until they hit.''
Q. You understood it that wayY
A. That is the way I understood it.
page 139 ~ Q. Was this colored man excited T
.A.. He appeared to be excited, yes, nervous
from the impact.
Q. And did he tell you how he had been hurt?
A. He did not say, no.
Q. Did he tell you that he had taken these ladies to the
hospital?
·
A. The hospital was right across the street. I don't know
who carried them to the hospital. They were at the hospital
when I arrived at the scene.
Q. You are positive he was in the car when you got there f
A. No, he was outside when I got there but later he got
in the car out of the rain, 'vhen the officers got there to take
charge of the case, when the officers walked up.
Q. Were you there when he inspected the windshield ')Vi per!
A. I can't say that I was.
Q. Were you there when they asked him about the brakes?
A. I can't say that I was. I turned all the investigation over
to them.
Q.· Were you ·there when he released the emergency brake
in the carf
A. I can't say that I was. I turned the whole
page 140 } thing over to them for investigation.

RE-DIRECT EXAMINATION.
By Mr. Moss: .
Q. I understood you to say the lady got out of the rain
into the car f
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A. What is that?
Q. Some lady Y
A. No, the colored fellow was out of the car when I arrived
on the scene. I went over to the hospital and called the investigation squad and when I came back he was sitting in
the car out of the rain.
Q. Sitting at the wheel?
A. Yes, sir, under the wheel.

F. H. CLARI{,
having been first duly sworn, testified on behalf of the de-·
fendant as follows :
Examined by Mr. Moss:
Q. What are your initials Y
A. F. H. Clark.
Q. Are. you employed by the Yell ow Cab Company 7
A. Yes, sir
.
page 141 } Q. Were. you employed by them on July 29;
1936?
A. Yes, sir.,
Q. This cab which was damaged in this collision-the re- ·
pair bill amounted to $86.85; is that correct?
A. Yes, sir.
Q. As the result of this accident; is that· correct T
A. Yes, sir.
. O.ROSS, EXA~IINATION.

By Mr. Jones:
Q. The only damage which was done to the cab was ·one
rear window and frame, $2 t
A. On the righthand side. That was on one side; yes, sir.
Q. One floor mat $2.60?
A. Yes, sir, that is right.
Q. Where was that floor mat!
A. It was in the cab.
Q. In the front or in the rear?
.A.. In the rear.
Q. This is the detailed itemized statement of itt
A. Yes, sir.
. Mr. Jones: Do you wish to introduce this as evidence with
the right to withdraw it 7
page 142 ~ Mr. Moss: No, I don't care to introduce it. It
is a part of the permanent records. He testified
what the damage is.

(
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Mr. Jones: We don't want you to do so.
Mr. Moss : The total damage was $86.85.
By Mr. Moss:
Q. The items are rear window, floor mat, partition and
left--rear door Y
A. Y:es.
Q. The other is labor Y
A. Yes, sir.
Q. Total $86.85 Y
A. Yes.

Mr. Moss: We ca.n put a copy in but I would rather not
put the permanent record in.
The Court: Neither side has asked for it. Until one or
the other side has asked to have it made an exhibit I don't
know of any occasion to put it in.
Mr.-Moss :- The defendants rests.

r
ROSE· L. GULLEY,
·
·
the· plaintiff, was recalled and further testified
as follows:
p·age. 148

Examined by Mr Jones:
Q. Mrs. Gulley, were you present at any time when the
officers were present at this accident?
A. No,· I was not.
Q. Did you see them at ~II Y
A. I did not.
Q. You testified originally after the impact you didn't renlember anything else Y
A. No.
.
Q. You came to in the hospital Y
A. Yes.
Q·. Something has been said about some whiskey in this
car. Will you explain to the Jury who was in the car with
youY
~ This elderly lady.
Q. How old iR she Y
A. She is eig-hty-seven.
Q. And she was a passeng-er with you?
. .~. Yes, she was.
Q. What was the whiskey doing in the carY
·A. It was the order of ·Dr. l{enneth Bradford that she
should have it at home and when traveling.. She has a heart
condition.
page 144 ~ Q. And she traveled with you from Staunton
down to Richmond that day Y
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A. Yes, she did.
Q. Where did you keep this whiskey 7
A. It was in this little compartment in the front of the
car
Q. And you· don't remember anything about the odor of
'vhiskey or anything of.· that nature Y
A No, I do not
Q. How was this whiskey administered to her Y
.A. Egg-nog as a rule or, when traveling, with something
to make a highball or something to put it in.
Q. And under the doctor's instructions 7
A. Yes, under the doctor's prescription.

Mr. Jones : We· rest.
All of which is signed, sealed, and made a part of the record in this case on this 24th day of February, 1937, after due
notice in writing to counsel for plaintiff.

FRANK T. SUTTON, JR., (Seal)
Judge.
page 145

~

CERTIFICATE OF EXCEPTION NO. II.

Be it remembered that at the trial of this case and after all
· the evidence as set forth in Certificate of Exception No. I had
been offered by the plaintiff and defendant, and both had
rested their case, the Court granted the following instructions,
namely:
At the request of the plaintiff:
page 146}

INSTRUCTION NO. 5.

The Court instructs the Jurv that at the time of the accident the law provided that a person operating an automobile
should drive he same in a careful and prudent manner and
at a rate of speed not greater or less tl1an is reasonably and
proper under the circ-qmstances, having due regard to the
traffic, surface and width of the l1ighway and all other condition~ then existing, and the Court instructs the J nry that
if they believ~· from the evidence that the defendant violated
.this law and ~s a proximate result thereof the plaintiff was
injured, without negligence on her part, then the Jury should
find for the plaintiff.
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pag·e 147 ~

INSTRUCTION NO. 7..

The Court instructs the Jury that if they find for the p~ain
tiff, in estimating her damages they may take into consideration any bodily injuries, and their duration, which she may
have sustained by reason of the accident complained of, and
any physical pain she nmy have suffered thereby, the· damage to her automobile, ·and expenses incurred for medical
treatment, and may assess her damages at such sum as they
tnay think just and proper under the evidence in this case,
not exceeeding· the sum of Five Thousand ($5,000.00) Dollars,
claimed in the notice of motion for judgment.
page 148

~

INSTRUCTION NO. 8.

The Court instructs the Jury that under the Virginia law
regulating the operation of automobiles in the State of Virginia, that it is the duty of the driver of the car to at all times
keep his automobile under reasonable and proper control by
the use of steering lever, brakes, and control with which the
same is equipped, and if you believe from the preponderance
of the evidence that the defendant failed to perform such duty,
and in a careless and negligent manner drove into the car
operated by the plaintiff, and that such neg·Iigence was the
proximate cause of the injury, without any negligence or
carelessness on the part of the said plaintiff's chauffeur, then ·
they shall find for the plaintiff.
pag·e 149

~

At the request of the defendant:
B~

The Court instructs the jury that it was the duty of the
operator of the car of the plaintiff to keep a proper lookout
for vehicles proceeding eastwardly upon Monument Avenue,
and it was the further duty of the driver to keep his automobile under reasonably proper control, and these duties on
the part of the driver of the said plaintiff's car were continuing ones and were· not discharged at any particular mon1<.~nt of time, but it was the driver's duty to exercise the
same when such would have been reasonably effective so as
to enable the said driver to prevent the accident; and if you
shall believe from the evidence that the said driver failed to
observe the above required duties or either of them, then the
said plaintiff was guilty of negligence, and if you believe that
.such negligence was either the proximate cause of, or ef-

y eilow
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:ficiently contributed to cause,- tp.e accident, then your verdict
shnll be tn favor of the .d~fendant on the ori~nal cl~. . .
page 150
. The

~

~Court

instructs the jury the burden is upon the plain. .
·

tiff to prove :

First: That the driver of the taxicab of the defendant was
guilty. of. negligence.
.
Second ; That such negligence, if any has been proven,
was the sole proxima~e cause of the accident.
'fhird: That the plaintiff has been damaged and injured
as a result of such negligence.
And unless you so believe by a preponderance of the evidence, your verdict should be in favor of the defendant on the
original claim.
page 151

~

D.

The Court instructs the jury that it was the duty of the
driver of the automobile of the plaintiff. to operate the said
automobile in a careful and prudent manner and at a careful
and prudent rate of speed, having .due regard to the traffic,
surface, and width of the street, and of the conditions then
existing; and if you believe from the evidence that the driver
of the ·automobile of the said plaintiff violated his duties in
this respect, then he was guilty of negligence, and if you believe that such negligence was .either the proximate cause of,
or efficiently contributed to cause, the accident, then your
·verdict should be in favor of the defendant on the .. original
claim.
page 152}

E.

The Court instructs the jury that if you believe from the
.evidence that both the driver of the car of the plaintiff and
the driver of the defendant's taxicab were guilty of negligence and their combinded negligence was the proximate
cause of the accident, then your verdict shall be in favor of the
defendant on the original claim and for the plaintiff on the
eross-claim.
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page 153

t

C•.

The Court instructs the jury that if they are unable to deterlnine, from the evidence, who was at fault,-that it was
just as likely to have been the fault of the operator of the
plaintiff's car as it was the fault of the operator of the defendant's taxicab, then you should find the verdict in favor
of the defendant on the original claim.
page 154

~

J.

The Court instructs the jury if the driver of the taxicab of
the defendant was suddenly confronted with an emergency
not arising from his own negligence and was compelled to
act instantly, then he is not guilty of negligence if he makes
such a choice as a person of ordinary prudence placed in
such a position migl1t have made placed under similar circumstances even though such choice developed to be not the
wisest one.
·
page 155

~

G.

The Court instructs the jury that a preponderance of the
evidence does not mean number of witnesses. The jury is the .
judge of the weight of the evidence and the credibility of each
witness· and in deciding upon the weight of the evidence, the
jury must take into consideration the interest of each witness in the outcome of this case and the reasonableness or
unreasonableness of the statements, the bias or perjudice. in
the matter, if any appear, and the demeanQr of the witness
upon the stand.

.

page 156

~

A.

The Court instructs the jury that they must consider this
ease solely upon the evidence before them and the law laid
down in the instructions of the Court, and they must not allow
any sympathy which they may feel for eitl1er party to influence their verdict. A verdict cannot be based in whole or
in· part upon conjecture or surmise or sympathy, but must
be based solely upon the evidence in the case and the instruc-.
· tions of the Court.
·
·
page
157 .~
.

:And the Court of its own motion gave the fol•
lowing instruction:
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X_.
The Court instructs the jury that the open space known
as Stuart Circle where Monument Avenue, Franklin Street
and Lombardy Street converge, with Stuart and the iron
railing surrounding it in the center, presents a situation not
within the contemplation of the Legislature when it passed
the law regulating the rights of way of motor vehicles approaching or entering intersections of highways, and the
usual statutory rule governing· the right of way is not applicable to motor vehicles entering this open space.
The Court instructs the jury that this space is a part of
highway, and the driver of every motor vehicle entering or
crossing it is required to drive his vehicle at a careful and
prudent speed having due regard to the safety of other persons and property, considering the width, surface and all
other conditions then existing, keeping a proper lookout and
with his vehicle under a reasonably proper control so as not
to endanger or offer potential harm to other persons and
property.
·
And the defendant objected to the Court in giving Instruction ''X'' because it ignores the question of right of way and
does not correctly and properly define the law.
All of which is signed, sealed, and made a part of the record in this case on this the 24th day of February, 1937, after
due notice in writing to counsel for the plaintiff.
FRANK T. &'UTTON, JR. (Seal)
Judge.
page 158

~

CERTIFICATE OF EXCEPTION NO. III.

Be it remembered that after all the evidence had been introduced as set forth in Certificate of Exception No. I and all
the instructions given as set forth in Certificate of Exception
No. II, the jury retired to their room to consider of their
verdict, and after a time, returned it in the following words
and figures,_ namely:
We, the jury, on the issue joined find for the plaintiff and
assess her damages at Eight Hundred ($800.00) Dollars, and
on a cross-claim we find nothing for the defendant.
Thereupon the defendant by cou'Il$el moved that the verdict
of the jury be set aside as eontrary to the law and evidence
and to enter judgment in favor of the defendant, notwith-
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standing the verdict of the jury upon the following additional
grounds:
Upon the further ground that the evidence introduced on
behalf of the plaintiff convicts the plaintiff's driver and the
plaintiff of contributory negligence as a Inatter of law; upon
the further ground that the undisputed physical facts show
that the accident could not have occurred as testified to by
the plaintiff and her driver; upon the further ground that
the Court erred in g·iving upon 1notion of the Court instruction designated as Instruction "X", and the Court erred in
refusing to gTant defendant's Instructions Nos. I and K .
...t\11 of which is signed, sealed, and made a part of the record in this case on this the 24th. clay of February, 1937, after
due notice in writing to counsel for the plaintiff.
FR.ANI{ T. SUTTON, JR. (Seal)
tTudge.
page 159 } CERTIFICA.TE OF EXCEPTION NO. IV.
Be it remembered that at the trial of this case and after
all the evidence as set forth in Certificate of Exception No.
I had been offered by the plaintiff and the defendant and both
had rested their case, the following· instructions were, by the
defendant, tendered to the Court, which were refused:
page 160

~

I.

The Court instructs the jury if you helievc from the evidence in this case that the taxicab of the defendant reached
the eastern curb line extended of the gTass plot on J\IIonument
Avenue either before or at approxin1ately the same time the
driver of the plaintiff's automobile reached the southern curb
line extended of t.he said grass plot, then the Court tells the
jury that the driver of the taxicab of the defendant was entitled to the rig-ht of way and it hcca1ne and was the duty of
the driver of the plaintiff's autonwbile to yield to the driver
of the taxicab of the defendant the said right of way so as to
permit the driver of the taxicab of the defendant to negotiate
the crossing in safety, and if you shall bf:'lieve from the evidence that the driver of the plaintiff'~ car violated his duty
in this regard, then the said driver was guilty of negligence
and tl1at such neg·ligence 'vas either the proximate cause of,
or etlicit"lntly contribnterl to ean~e, tlH~ accident, then you1~
verdict shall be in favor of the defendant.
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S7

K.

The Court instructs the jury that if the evidence shows that
either one or two causes n1ay 'vith equal prohability have resulted in the accident and for one of which the :defendant may
have been responsible, and for the other of which it is not responsible then your vP.rdict should be in favor of the defendant.
To which aetion of the Court in refusing the above instruc-tion the defendant by counsel excepted for the reason that
Instruction ''I'' correctly defines the right of way and Instruction "l{" merely told the jury that if the accident resulted from one or two causes, for one of which the defendant may have been responsible and the other of which the
defendant was not responsible, then their verdict should be in
favor of the defendant.
.
All of which is signed, sealed, and made a part of the record in this case o~ this 24th day of February, 1937, after due
notice in writing to counsel for .the plaintiff.
FRANK T. SUTTON, JR. (Seal)
J.udge.

page 162} CERTIFICATE OF EXCEPTION NO. V.
Be it remembered that .at the trial of this case and after
all the evidence as set forth in Certificate of Exception No.
I had been offered by the plaintiff and defendant, and both
had rested their case, the Court granted upon its o.wn motion,
namely:

X.
The Court instructs the jury that the open space known as
Stuart Circle where Monument Avenue, Franklin Street and
Lombardy Street converge, 'vith Stuart Monument and the
iron railing surrounding it in the center, presents a situation
not within the contemplation of the Legislature when it passed
the law regulating· the rights of way of motor vehicles approaching or entering intersections of highways, and the
usual statutory rule governing the rig·ht of way is not applicable to motor vehicles entering this open space.
The Court instructs the jury that this space is a part of
highway, and the driver of every motor vehicle entering or
erossing it is required to drive his vehicle at a careful and
prudent speed having due regard to the safety of other per-
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sons and property, consideri~g the width, surface and all
other conditions then existing, keeping a proper lookout and
with his vehicle under a re~sonably proper control so as not
t9:. endanger or offer potential harm to other persons and
property.
.
To whi~h action of the Court in giving the instruction, the
defendant by counsel excepted upon the ground that the instruction did not correctly define the question of right of way,
and that under the said instruction it. denied to the defendant the right of way instruction to which it was entitled.
All of which is signed, sealed, ·and made a part of the record in this case on this the 24th day of February, 1937, after
due notice in writing to counsel for the plaintiff.
FRANK T. SUTTON, JR. (Seal)
Judge.
I, Luther Libby, Clerk of the Law and Equity Court of the
City of Richmond, Part Two, do hereby certify that the foregoing i~ a true transcript of the record in the above entitled
case wherein RoseL. Gulley is plaintiff and Yellow Cab Company of Virginia, Incorporated, a Virginia corporation, is
defendant, and that the plaintiff had due notice of the intention of the defendant to apply for such transcript.
Witness my hand this 1st day of April, 1937.

LUTHER LIB·BY, Clerk.

Fee for Record $68.00.
A Copy-Teste :

M. B. WATT·S, C. C.
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