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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1974
A.USTI'N T. QUICI{, Petitioner,

SOUTHERN CHURCHJ\1:.AN COMPANY, INC., Defendant.

PETITION FOR AN APPEAL. .

To the Ho~wrable Preston W. Campbell, Chief Justice and
Associate Justices of the Suprem.e Court of Appeals of
Virginia:

STATE·MENT.
Your petitioner, the plaintiff, Austin T. Quick, entered
into a written contract, dated November 27, 1934 (T. R., p.
30), with the Southern Churchman Company, a Virginia corpo~ation, to put on a campaign.
(1) To increase the subscribers to its newspaper or periodical or magazine ;
(2) Secure increased advertising, and
(3) .Secure special donations to the ~Corporation for its
operations.
This was to be accomplished by employing a crew of not
more than 16 competent men, and to work with and direct
them, for a period of two years.
·
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The defendant agreed· to allow the petitioner $1.90 for
each new annual subscription, and proportionate subscriptions at the same rate; 30 per cent of the va!ue of all advertising secured, and 20 per cent of all donations to the Corporation (T. R., p. 21).
In order to carry on the campaign, the Corporation was
to ''raise a sum of money not to exceed $3,000.00, to be used
solely for the expenses incident to the campaign" (T. R.,
p. 21).
In the first eight months working under the contract, petitioner increased the subscribers from a circulation of on!y
about 2,800 to over 8,000; he secured donations (T. R., p.
53), and some advertisements. It was found that until the
circulation (or subscribers) was built up to about 10,000, advertising was not attractive to the public, and the work of
increasing subscribers was, therefore, paramount.
The defendant corporation never at any time invested the
amount of expense money, to-wit: $3,000.00, it had contracted
to invest, and at the time it terminated the contract, the plaintiff had less than a third of said $3,000.00, which was to be
invested by defendant and used as a revolving fund under
the contract. Petitioner was giving complete satisfaction in
the progress of the campaign (Pl. Ex. 2, T. R., p. 160).
On August 2, 1935, after the contract had been in effect
only eight months, the President of the defendant corporation
'vrote petitioner and claimed that the said periodical or newspaper 'vas insolvent, and that the campaign was running it
·further in debt, and terminated the said contract as of September 1, 1935, on that ground (T. R., p. 159, Ex. 1).
The petitioner thereupon filed his action at law for damages for breach of said contract, by filing a notice of motion
for judgment (T. R., pp. 3-6). The defendant thereupon filed
its plea under Section 645 of the C.ode, claiming that the petitioner was indebted to the defendant for the money it had
'invested (T. R., p. 15), and also filed its plea of non-assumpsit
(T. R., p. 17) and its demurrer (T. R.. , p. 18), which was sustained, and leave was given to amend the notice of motion
(T. R., p. 21) which petitioner did (T. R., p. 22).
On January 7, 1937, this action at law came on for trial on
the issues joined, and the Court, on its own 'lnotion, withdrew
a juror, and discharged the jury, and transferred the case to
the equity side, over the objection of the petitioner (T. R.,
pp. 28-30).
'
Your petitioner thereupon, pursuant to the above order of
the Court, filed a bill in equity (T. R., pp. 30-36) to which
the defendant demurred (T. R., p. 37),. which the Court overruled (T. R., p. 38). Defendant, thereupon, filed its answer
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and cross bill ( T. R., pp. 39-43) in which he denied he qwed
the petitioner and claimed, as he had done in the law court,
that petitioner owed the defendant the sum of $3,045.87 and
costs (T. R., p. 43). The Court thereupon proceeded to hear
the case, in equity, on the evidence set out in the record (T.
R., pp. 44-157), and denied your petitioner recov.ery on his
claim for $10,000 damages for breach of contract, and awarded
to the defendant a judgment. against your petitioner for
$879.81, and costs {T. R., pp. 151-157) .

.ASSIGNMENTS OF ER.ROR.

I.
The Court erred: when, of its own rn.otion, it withdrew a
juror and dismissed the panel, which had been sworn to try
the issues, and transferred petitioner's action at law, brought
solely to recover damages .for bt·each of contract, to the equity
side of the court for hearing, and did not even then award
an issue out of chancery to hav:e his damages ascertained by
a Jury (T. R., pp. 1-6; 22-27; 28-29).
This action was erroneous, because:
(A) The allegations of the Notice of Motion (T. R., p. 2)
and the amended Notice of ~lotion ( T. R., p. 22), and all
the pleadings~ show that the action ~oas one at law purely and
sim,zJly, and did not involve a multiplicity of suits. Your petitioner had a complete and adequate remedy at law. It was
not even claimed by defendant that the action was brought
on the wrong side of the court. ·No question as to the jurisdiction of the law co'ltrt was raised by the defendant. The
Court, therefore, was without authority to transfer your peHtioner's action at law to the equity side of the court and itself to h-ear and determine the same without a jury. The
Court thus, of its own motion, wrongly transferred an action
at law-one purely of a legal nature-to tl1e equity side of
the Court, which had no jurisdiction, of it, and wrongly deprived your petitioner of a trial of his law action by jury.
This a Court may not do. French v. Sta,nge Minin,g Co., 133
Va. 602, 114 S. E. 121. There an action at law was brought
in eouity, and after the complainants had been offered and
rejected the privilege of amending their pleading so as to conform to the law side of the Court, and had signified their intention to stand by their bill, filed in equity, and had not made
a motion to remand the cause to the law side of the court,
this Court, on appeal, held in Paragraph 14 of its opinion,
ili~:

.
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''The foundation of the jurisdiction (equity) is the inadequacy of the legal remedy, arising Qut .of a multiplicity of
.actions.''
The Court then said that the action there was one at law
and that there was no prospect of a multiplicity of suits, and
held "that the demurrer to the bill in equity was properly
sust~ined''. (Opinion, 14 S. E., at page 130.)
The Court then took up the ''fifth'' assignment of error
in that case, which was that the Court dismissed the bill instead of transferring it to the law side of the docket. This
Court, in Paragraph 15 of its opinion, reviewed that assignment of error and Section 6084 of the Code, which gives the
right, in proper cases and when a suit is brought on the wrong
side of the Court, to transfer it to the other side, and held :
'''Section 6084 of the Code, as we construe it, was intended
prl.marily for the benefit of plaintiffs, and is mandatory upon
the trial courts only to the extent of prohibiting them from
dismissing a case 'simply because it was brought on the
wrong side of the Court '-that is, the only question was as
to the forum. In this case the court did not dismiss the proceeding simply for that reason, but because after complainants had been offered and had rejected the privilege of ·
amending their pleadings, they signified 'their intention to
stand by their bill, and not to amend the same', and made
'no motion to remand this cause to the law side of the Court
as to any of the parties defendant'. The Court need not under such circumstances compel plaintiffs to accept the benefit
of this statute. Its provisions may be so waived by parties
entitled to invoke them as to preclude reliance upon it on
appeal, and the language of the decree justifies the inference
that it was so waived in this instance."

In your petitioner's case, his cause of action was purely
and simply one at law. It was not brought on the wrong
side of the Court. Section 6084 was intended for the benefit
of your petitioner, the p~aintiff. The defendant made no motion to remand this law action to. the equity side of the Court.
Under such circumstances the Court 'vas not only without
jurisdiction to transfer this law case to the equity side of the
trial court; but even if it had such power, it need not, under
such circumstances have, of its motion, transferred the law·
action to the equity side of the Court. The defendant waived
its right to do so by not making. a motion to transfer it, by
plea~ng to the a~tion at law, and. by joining i~sne and going
to trial before a JUry on the ·questions there raised. The rec-
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ord shows that ·the defendant, even if he had the right to
transfer this law action to the equity side, which is denied,.
the right to do so was clearly waived in this instan(\e.
On this point, this Honorable Court, in French v. Stange
Mining Co1npooy, supra, held:
"It was clearly right to dismiss the suit as to all parties

* *"" ; and, since two separate actions must be brought against
these parties, a transfer of the cause to the law side of the
Court, with directions to reform the pleadings, would have
little, if any, advantages over disn1issing the suit without
prejudice, which, in effect was what the Court did "" * * ."
"We find no error.in the decree complained of, and it must
be affirmed.''
Your petitioner represents that his case was purely an action at law to recover damages for breach of contract; that
he had a complete and adequate remedy at law by the trial
of that action; and that a n1ultiplicity of suits was in no sense
involved in the trial of his case on the law side of the Court;
and that the learned trial Court was, therefore, clearly without
jurisdiction to transfer your petitioner's action at law to the
equity side of the Court and itself hear the same without ever
empaneling a jury to assess the damages.
The suit was brought on the rig·ht side of the court, and
neither the defendant nor the Court had the power to compel
your petitioner to transfer his law case to the equity side of
the court. The action of the Court was void for want of
})Ower, and was appealable, and constitutes reversible error.
Colvin v. B~ttle·r, 150 Va. 672, 143 S. E. 333. French v. Stange
Mining Co1npany, 133 Va. 602, 114 S. E.121; Nash v. Harman,
148 Va. 610, 139 S. E. 273; Conway v . .Anterican National
Bank, 146 Va. 356·, 131 S. E. 803, at 804 syllabus 1.
(B) This is not only true, but the trial court, of its own
motion, 'vithdre'v a juror and ordered petitioner's action at
law to be transferred to the erzuU?J side of the court, after the
pleadings had all been filed, the issues had been made up and
joined, and a jury had been empaneled and sworn to try those
issues. This was an error on the part of the trial court.
The defendant had ·thus submitted itself to the common
law tribunal. It had never even asked that the case be transferred, but the Court of its own motion transferred the law
case to the equity side thereof. This, so far as your petitioner is advised, was unprecedented as well as unauthorized,
at law or in equity, or under Section 6084 of the Code of

6

Supreme Court of Appeals of Virginia

Virginia. Neither your petitioner (plaintiff" below) nor the
defendant had the right to have a law case transferred to the
equity side of the court, and the trial court had no such power.
Your petitioner was thus deprived of his rig·ht to a trial of
his action at law by a jury, which, by Section 11 of the Constitution of Virginia, is declared to be ''preferable to a;ny
other, and o~tght to be held sacred".
All the authorities agree that the denial to a party of his
"sacred right" to trial by a jury either as to his property
or liberty is a denial of "due process of law". This requires
that a person shall have the right and opportunity to try his
''action at law before a jury''~ The Court could not thus deprive petitioner of his property or his right to a trial of his
. action at law by a decree of a cou1·t without a trial by jury,
unless it ,is waived by him. lilla.rd Lu1mber Company v. Henderson-White Mfg. Co., 107 ·va. 626 at 630, 59 S. E. 476; Commission v. Hampton Roads Oyster Packers Association, etc.,
109 Va. 565 at 585, 64 S. E. 1041.
In Kennedy Coal Co1·poration v. B1wkhorn Coal Corporation, 140 Va. 37, 124 S .. E. 482, this Court held:
· ''That P.Ven the legislature of a statA could not divest one
of a vested right.''
In actions at law, like your petitioner's for breach of contract purely and simply, the right of trial by jury existed at
comn1on law and is guaranteed and preserved both by the
State and Federal Constitutions to such litigants.
. (C) The Court of equity has no jurisdiction and will never
take jurisdiction to try actions at law involving damages
purely and simply and not involving a multiplicity of suits.
Standford v. Lyon, 37 N.•J. Eq. 94. The action must be an
equitable one to be transferred under the Statute, Section
6084.
This is true, even though the plaintiff might have to resort to equity for the satisfaction of his judgment, if he
should obtain one. Brown v. Wabash Railroad Company, 42
N. J. Eq. 467.
The order of the trial court transferring petitioner's
purely law action to the equitable side of the court was not
authorized under the Statute, supra; nor allowable at common law for there c'ourts had no power to transfer law actions to ·the equitable side of the court or vice versa. If a
case was brought in the. wrong forum, the only power the
Court had at common law was to dismiss it.
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The :final decree rendered on the equity side of the court
in this case against petitioner was yoid for lack or want of
jurisdiction.

. II.
Even if the trial court had jurisdiction to try this case on
the equity side thereof, which is denied, your petitioner represents that its decree and judgment were contrary to ·both
the evidence and the law and that the trial court erred:
(A) In denyin~ petitioner's claim for damages which was
proven by the evidence (T. R., pp. 44-107), and in dismissing
this claim, and in entering judgn1ent for $879.81 against him
on defendant's claim of recoupment ( T. R., pp. 39-43; 156157).
The Court rightly found, as is stated in its opinion (T. R.,
p. 156) that the contract was broken by ·the defendant. This
was established by all the evidence (T. R., pp. 44-167; Ex. 1;
T. R., p. 159). But the court erroneously found that the defendant broke its contract in "good faith" and that "it properly broke it" (T. R., p. 156). The defendant here had no
lawful right to break its contract, though it had a right to
"terminate" its contract ~'for a just cause". (See bottom
of page, T. R., p. 23). The burden .of proof was on the defendant under its answer and cross-bill (T. R., pp. 39-43) to
show that it had terminated the contract for a just cause instead of breaking its contract. It failed to bear that burden.
The Court arbitrarily disregarded the evidence (T. R., pp.
33-107) and erroneously concluded that the complainant had
been paid sufficiently "for what he had done" at the time
the Court found that the defendant had broken its contract.
Your petitioner was not suing for breach of contract, which
the Court rightly found the defendant had broken.
At the time the defendant breached its contract, your petitioner and his crew had been and were progressing and
carrying on the work embraced therein successfully and satisfactorily to the defendant (see Plaintiffrs Ex. No. 2; Letter, T .. R., p. 160). This letter was dated, August 3, 1935,
the body of which reads :
.
·
To whom it may concern:
· Maj. A. T. Quick has been engaged for some six months in
securing subscriptions for the Southern Churchmen. Maj.
Quick and his co-workers haye been very successful in sec-qr-
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ing subscribers and I take pleasure in certifying to their
ability, energy and skill in organizing and carrying out the
plan for increasing the circulation of this paper.
· (Signed) H. ST..GIDORGE TUCKER,
·
Bishop of Virginia.
He was also president of the defendant company which had
just breached its contract on August 2, 1935.
Your petitioner, in perforn1ing his part of the contract,
had increased the circulation of defendant's paper from 2,800
to between 8,000 and 8,500 ( T. R., p. 55) within fue first eight
months under the contract, which was to continue for ·two
years; he had secured additional advertisen1ents, and donations.
·
The defendant in. breaking its contract relied upon the
clause thP.reof (T. R., p. 4) which stated: ''It (the contract)
may be terminated, however, for just cause by either party
hereto upon thirty days written notice.''
This clause simply gave either party the right to terminate
the contract only "for just cause" but it did not g-ive the
right to break the contract for any cause, whatsoever.
The defendant failed to prove that there was "just cause"
for terminating its contract. Certainly the defendant had no
right to make the faithful performance of your petitioner's
contract a gTound for terminating or breaking its contract,
yet this was the sole ground of defense made by the defendant at the hearing. The trial court's finding, therefore, that
the defendant had broken its contract was shown by all the
evidence, the contract, and the law; but its finding that the
breach by' the defendant of its contract on the sole ground
that your petitioner was performing his P,art of the contract,
and that it had. only been able to borrow $2,000 instead of
$3,000 "rhich it had agreed to furnish to your petitioner as
a revolving· fund for the expense of carrying on his work
during the life of the contract, was wholly erroneous and was
contrary to the tenn.c; of the contract, all the evidence, and
the law. There had been no change, moreover, in the condition or in the relation of the parties; certainly, there had
been no change for the 'vorse in the :financial condition of
the defendant, and in its letter of August 2, 1935, it stated
that the ban}! had refused to lend it $3,000 which it had contracted to advance to your petitioner for a revolving fund
for the 'purpose of his performing his part of the work, and
would only lend it $2,000, furnished no ''just cause 1 ' within
the meaning of the contract. The defendant shoul~ have as-
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certained this before making the contract. The defendant
knew when it made the contract, or should have known, as
to whether it had the ability to perform its part of the contract or not. Neither its failure to know this fact when it
entered into the contract, nor its subsequent inability to borrow $3,000 to perform its part of the contract, or in failing
to perform its part. of the contract in any other way, is not
a valid defense to your petitioner's claim-not just causewhether in fact, law, equity, or good conscience. When defendant breached his contract and wrote the letter of August 2, 19R5, it also made the further mistake of claiming
that· :your petitioner was. then indebted to it in the sum of
$1,400. This is shown by defendant's evidence ( T. R., p.
122). The only amount of monP.y in your petitioner's hands,
which .defendants had furnished to him, as a part of the revolving fund, was $879.81, when its contract was broken. The
evidence shows that it could have borrowed the difference between this amount and $2,000. The bank according to the
defendant's own evidence had agreed to lend it this amount
(T. R., pp. 143.=144). It thus shows that it was financially
able to carry on certainly to that extent, and there was no
evidence that more than this amount of money was then, or
ever would have been needed. The evidence of defendant thus
shows that the reasons. stated in its letter for breaching of
its contract were disproved, and were based upon admitted
) of the actual amount it had then adfacts (T. R., p.
vanced to your petitioner (T. R., p. 122).
This is ·not only true, but the evidence further shows that
the defendant at the time it broke its contract had taken
the benefit of adding 5,000 new subscribers to its list, and secured additional advertisements and donations, and it had a
credit of at least $2,000 at the bank, and had only advanced
.at that time to your petitioner $879.81. Yet it based its
breach of contract on the sole ground that it did not consider
that it was to its financial advantage to continue the contract
in force, thus erroneously the Court held that defendant
had rig·htly broken its contract.
The evidence further shows that the defendant was not in
a worse financial condition than it was when H made the
contract and agr~ed to advance to your petitioner for the
purpose of financing the work to be done under the contract
the sum of $3,000.
Your petitioner further represents that the Court erred
in holding tliat the defendant could breach its contract merely
because it claimed that it was no longer profitable, or as pro:fit~~le as it thought it might be.
~he co~t!act contemplated three sources of income to the

\
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defendant, (1) additional subscriptions, (2) advertising as
the result of increased circulation, (3) donations to the defendant. Both your petitioner and the defendant knew when
it made the contract that the first thing to be done was to
increase the circulation so as to make it a periodical or paper,
attractive to advertisers, and the business public and the more
subscriptions it had the greater would be its income from advertising.
. Your petitioner at the time of the breach of the contract
by the defendant had not only increased the number of sulr
scriptions over 5,000 in eight n1onths, but had obtained new
and additional advertising and had also added to its wealth
by getting· additional donations. The evidence shows that he
had fully performed his contract insofar as he was allowed
to do so by the defendant. The very object of the contract
was to increase its income; yet the Court held that this was
"a just cause" for defendant's breaking· the contract. The
defendant had uo right to lay down on his part of the contract
and to abandon or terminate it on any such claim or ground.
The holding of the local court was obviously erroneous, not
only as a matter of fact, but was contrary to the evidence, law,
and equity, and good conscience, and seriously damaged your
petiti'oner.
The evidence shows that your petitioner, if the contract
had not been breached,. and the subscriptions, advertisements,
and donations had increased, and that based upon the experience with other sin1ilar periodicals, that your petitioner would
have made a profit of at least the sum of $11,000, the amount
he claimed (T. R., p. 64).
The Court, therefore, erred in denying petitioner's claim
for dan1ages which was clearly proyen by all the evidence,
and in disn1issing your petitioner's claim.
The Court further erred in judgment against your petitioner for $879.81 in its claim for recoupment.
Your petitioner, therefore, represents that the learned trial
judge erred in denying your petitioner's claim for damages,
( 1) In transferring this case from the law side to the equity
side of the Court, (2) In denying your petitioner's claim for
damages which was clearly established by all the evidence;
(3) In holding· that the defendant had rightly breached its
contract, (4) In holding that petitioner was indebted to the
defendant in the sum of $879.81 for the money it had actually
advanced your petitioner under the contract as it had agreed
to do for the purpose of continuing .and carrying on the work
under the contract.
Referring to the latter your petitioner represents that the
contract does not provide that your petitioner was ever to
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personally repay to the defendant the amount of money it advanced except that the method or means provided in the contract was that the defendant would be repaid all the money
it furnished under the contract for subscriptions, advertisements, and donations, which your petitioner would secure as
the result of carrying the contract out, and that the defendant had no right under the contract or in law and equity to
breach its contract, and then call upon your petitioner to r~
turn to it the money it had advanced for the purpose of carrying the contract out.
Your petitioner, therefore, prays that an appeal be allowed him in this cause from the decree and -judgment of
said Court entered on the Rth day of July, 1937 (T. R., p.
173), and that the said decree· be reversed, and that the trial_
court be ordered to transfer this case to the law side of said
court, and that a jury be empaneled to determine the amount_.·
of your petitioner's damage, the evidence showing that petitioner is clearly entitled to recover. An oral hearing on this
petition is respectfully requested.
Your petitioner represents that a copy of this petition has
been delivered to the Counsel for the defendant on this 31st
day of Decembe1;, 1937, and that if an appeal is allowed, he
will adopt this petition as his brief.
Respectfully submitted,
AUSTI'N T. QUICI{, Petitioner,
By Counsel.

P. A. L. S~fiTH, .JR.,
J\!1. J. FULTOiN,
Counsel for Petitioner.

I, P. A. L. Smith, Jr., a practicing attorney at law before
the Supreme Court of Appeals of the State of Virginia, do
hereby certify that in my opinion there is error in the decree
entered by the court in this case, on July 8th, 1937, and that
the same should be reviewed and reversed by the Supreme
Court of Appeals.
Given under my hand this 31 day of December, 1937.
Received Dec. 31, 1937.

P. A. L. SMITH, JR.
M. B. WATTS, ·Clerk.

January 18, 1938. Appeal awarded by the Court. Bond
$300.
M. B. W.
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RECORD
VIRG:ENIA:

·Pleas had before the Hustings Court, Part II, of the City
of RichmQnd, Va., on the 8th day of July, 1937.
. · Be it remembered, that he~etofore, to-wit: on the 18th day
of January,' 1936, came the plaintiff, Austin T. Quick, and
filed the following Notice of 1\tiotion for Judgment against
the Defendant, Southern Churchn1an Company, Inc., to-wit:
p~ge 2 ~

Virginia :

In the Hustings Court, Part 2, of the City of Richmond.
Austin .T .. Quick, Plaintiff,
1).

The So11thern Churchman Company, Defendant.

NOTICE OF MOTION FOR JUD.GMENT.
To The Southern Churchman Company:
Yon are hereby notified that on ~{onday, February 3rd,
1936, or as soon thereafter as it may be heard, I shall move
the H:ustings Court, Part 2, of the City of Richmond, for a
·judgill.ent against yo·ur for Ten Thousand Dollars ($10,000.00),
which said sum is due and justly owing to the undersig11ed
for damages resulting- fron1 your breach of a certain contract
in writing, made with the plaintiff on the 27th day of November, 1934,1 and which contract is as follows:
This Agreem~nt entered into by tbe Southern Chut~chman
Company, Richmond, Virginia, of the one part, and- Austin
. Tunis. Qqick, Richmond, Virginia, of ·the second part,
Witnesseth:
That for the purpose of increasing the circulation of the
Southern Churchman by the procurement of additional subscribers for that publication, the said Quick undertakes and
agrees to solicit such subscriptions, and in furtherance of that
o.'Qject to ~organize and employ representatives, not exceeding
sixteen members, to cooperate with him, and under his supervisio:n, in _such work in territory to be selected by the Southern
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Churchman Company, and a.t the rates for subscriptions prescribed by said Company, and,
The said Quick further undertakes and agrees to solicit, and
use his best efforts to secure cash donations and contributions
to a capital fund for the payment of the debts of the said
Southern Churchman Company and for the support and maintenance and improvenwnt of the Southern Churchman Company's publication, and,
The said Quick also undertakes and agrees to solicit and
procure advertising to be inserted in said publication at rates
to be prescribed by the Southern Churchman Company, and,
The said Quick also undertakes and agrees to lend and give
his best efforts to the Southern Churclunan Company for the
improvement, maintenance and the general good of said publication,
Provided That:
The Southern Churchman Company undertakes
and agrees to at once improve the publication as to
paper stock, type, general set up, and articles and
departments contained therein, and to increase the size of
the publication froni sixteen pages to a minimum of twentyfour pages, and to cooperate with said Quick in any correct
manner so that the publication will be properly received and
welcomed by the majority of the Bishops, Clergy and Laity
of the Protestant Episcopal Church, and,
That the Southern Churchman Company undertakes and
agrees to raise a sum of money not to exceed Three Thousand Dollars ($3,000.00), should a total amount be necessary,
which sum is to be used solely for the purpose of' financing
the securing of new subscriptions, the preliminary expenses
involved in securing donations and contributions for the paying· of debts and maintenance of the publications, and for the
preliminary expenses involved in the securing of advertising
fol the publication, and, that
The Southern Churchn1an Company undertakes and agrees
to pay said Quick a com1nission of One Dollar and Ninety
Cents ($1.90) for each new annual subscription procured and
remitted to it for which full payment shall have been received,
and a proportionate commission for each new subscription
taken for less than a year on the same conditions as to payment. A "new subscription"' is one which has been off the
mailing list for a period of four months. From the above
·commissions paid, said Quick undertakes and agrees to pay
said subscription Representatives of the publication and to
assume the direction and responsibility for the circulation
page 3
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work. Such payments of commissions to be made weekly as
reports of subscriptions taken are received on the basis of
the number of sig·ned or fully paid subscriptions contained in
the reports, and, in view of the fact that it is understood and
agreed hereto that any commission paid on any subscription
· which may be cancelled or not paid for by the subscriber shall
De Deducted from the Conrmission Check the first of each
month for all such cancellations or unpaid for subscriptions
occurring or defaulting during the previous month, said Quick'
shall receive comrnissions on any new subscriptions coming
in direct to the publication for the next six months period
from the territory he or the Representatives under him may
have worked. It is understood and agreed that any new subscriber who fails to meet the payment for the subscription
within a reasonable time of the due date shall be dropped as
may have been paid
a subscriber and such commissions
shall be deducted from said commission check, and, that,
The Southern Churchman Company further undertakes and
agrees to pay said Quick a commission of Twenty per cent of
the amount of all cash funds and obligations he may procure,
either personally or by his directions, for the capital fund
to be raised for the payment of debts and the maintenance
and support of the publication,
And, further, the Southern Churchman Company undertakes and agrees to pay said Quick Thirty per cent of the value
of all advertising procured by him or at his direction, to be
inserted in said publication, provided, that no commission is
.to be paid on any advertisement secured by him or at his direction which is now carried or has been carried by the publication since July 1st, 1934.
This Agreement to aontinu,ed for the period of
page 4 ~ two years from the date given below and to be subject to renewal for similar terms at the option of
the parties hereto. It may be terminated, however, for just
cause by either party hereto upon thirty days' written notice.
Executed in duplicate this 27th day of November in the
year 1934.

as

SOUTIIERN CHURCHMAN OOMPANY.
By H. ST. GEORGE TUCKER, President.

. . .. ..AusriiN. TuNis. QuicK: ..... · .
to

Notwithstanding you said written contract you wholly failed
sta~d to and abide by the same but wrongfully and wil-
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fully violated the terms of your said contract, and notwithstanding the fact that .it was in full force and effect and that
the undersigned had lived up to and performed all of the requirements of" the same on his part, you notified the plaintiff,
on August 2, 1935, through you President, H. St. George
Tucker, that you were terminating the said contract, whi~h
notification is as follows :
Southern Churchman Company,
Publishers,
P. 0. Box 1274,
Richmond, Va., August 2, 1935.
Mr ... Austin T. Quick,·
110 West Franklin Street,
Richmond, Virginia.
Dear Mr. Quick:
Mr. L. M. \Villiams, Jr., and Mr. Otto Williams discussed
the affairs of the Southern Churchman with you at length
yesterday. They pointed out to you, I am informed, that the
paper is insolvent, that the campaign for subscriptions is
running it further into debt,, and that your account is overdrawn by something like $1,400. You say you need more
money to carry on the campaign and also that you are unable
to pay the money you owe. ·I do not know how additional
money could be raised for the campaign fund, and, indeed, I
was under the impression that the money borrowed on my
indorsement would have been paid off before this. Under the
circumstances I feel compelled to notify you that your contract to conduct the subscription campaign is hereby cancelled,
in accordance with the terms of your contract with the Southern Churchman, in thirty days from the date of this letter.
In the meantime, the treasurer of the company has b~en advised not to make any further advances to vou, and I earnestly
hope that you will be able to repay the advances you have already received in excess of the amounts called for by the contract.
page 5 ~

Yours very truly,
(Signed) H. ST. GEORGE TUCKER, President.

l
:I
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. And furthermore, at the time of the aforesaid notice to the
plaintiff, that you were repudiating the contract, I was employed by you under its terms and was required to employ a
crew of representatives under my direction, to obtain subscriptions to the Southern Churchman, and was entitled to a
c_ommission on advertising in such publication, for which you
werA to pay me One Dollar and Ninety Cents ($1.90) for ·
each subscription obtained, and thirty per cent (30%) of the
value of advertising procured. That these terms and conditions were fully understood by you at the time of employment, and the financial condition of the paper was fully known
to you when you employed n1e, and you were fully informed
and were acquainted 'vith the cost of carrying forward the
subscription and advertising· campaign for said paper, and
, notwithstanding I had increased its circulation by approximately fiye thousand ( 5,000) subscribers, and was developing
the circulation and advertising· of the said paper as fast as
could reasonably have been expected, so much so that you
had expressed the fact that the Company was highly pleased
with the quality and success of the campaign conducted by
me, yet, nevertheless, you failed to carry out the provisions
of the said contract on your part, without any just cause or
reason. That the effect of the· breach of the said contract
has been that after I have greatly increased the circulation
of the paper, you, by repudiating the contract, should then
take over my subscribers, solicit renewal subscriptions from
them yourself and after I had built up the circulation, take
the benefit of my 'vork and that of my .field crew, and obtain
renewal subscriptions without paying me the
page 6 ~ amounts which under said contract, you were required to pay to me.
And, furthermore, that whereas the said contract, duly
signed by your President and agent, H. St. George Tucker,
effective November 27, 1934, was wrongfully terminated and
broken by your said President and agent on the second day
of August, 1935, notwithstanding it was required to be in effect until November 27th, 1936, that the said contract specifically stated !hat it could not be terminated by either party
except "for a Just cause'', and that the 'vords "just cause"
were never considered to apply and give you a right to terminate said contract, merely because you might subsequently
find that you did not care to pay the commission rate of $1.9.0
for each subscription obtained by me and members of my
ccrew, and that the violation of the said contract by you was
utterly inexcusab~e, and by reason whereof I have been damaged by you in the sum of Ten Thousand Dollars ($10,000.00),
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judgment for which will be asked at the hands of said Court
at the time and place above set forth.
Respectfully,
AUSTIN T. QUICK,
By Counsel.

P ...A.

~-

SMITH, JR., p. q.
SHERIFF RETURN.

page 7}

Executed in the City of Richmond., Va. 1-16-36 By .Delivering .A Copy of within Notice of ~iotion to Otto Williams
Vice Pres of Southern Churchman Company Inc. place of
bu.siness of said Willia1n being in said City of Richmond.
J. HERBERT }!ERCER,
Sheriff of the City of Richmond, Va.
By S. J. WINGFIELD,
'
Deputy Sheriff.
Sheriff fee 50c paid.
page 8 }

And at another day, to-wit:

.At a like Hustings Court, Part II, continued by adjournment and held for the said city, on the 3rd day of February,
1936.
The Notice of Motion for Judgment in the above-styled case
having been duly executed on the Defendant and filed in the
Clerk's Office of this .Court within 5 days the period prescribed by law, it is ordered that the same be docketed.
page 9 }
\

j
l
\

And at another day, to-wit:

At a like Hustings ·Court, Pai·t II, continued by adjournment and held for the said city, on the 3rd day of February,
1936.
This day came the defendant, by counsel, and moved the
court to require the plaintiff to file a more particular statement of the nature of the charge in the notice of motion for
judgment contained, with respect
the amount of damages
claimed by the plaintiff, and of the facts that plaintiff ex-

to
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pects to prove at the trial as showing that he was damaged
as a result of the supposed breach of contract. And good
cause therefor appearing to the court, it is hereby ordered
that the plaintiff file a more particular statement of his claim
in said respects, and of the facts expected to be proved at the
·
trial, within ten days from this date.
page 10

~

PLAINTIFF BILL Ob, PARTICULARS.
Filed February· 27th, 1937.

In compliance with the order of the Court and for a more
particular statement of the basis of the amount of damages
claimed by the plaintiff in his notice of motion, and of the
facts expected to be proved at the trial of this case, the plaintiff comes and says :
1. That under the contract the defendant prevented the
plaintiff from building up the authorized crew of sixteen
salesmen, and did not make available a revolving fund of
$3,000.00 or so much thereof as was necessary for financing
the work, and thereby prevented the plaintiff from increasing cumulatively the circulation of the paper, 'vhich caused
the plaintiff to bear a great deal of expense in the first part
of the subscription campaign but prevented him from making the profits which he would have earned in the remaining
period of the contract.
2. That taking seven men of the crew, as illustrating a fair
average, with reasonable certainty, we find that the following
named men in the eight months before the contract was broken,
obtained ·subscriptions averaging as follows:
Average
per
week

Hampe Hough Woodbury Smith Allen Guthrie Cooper
IBM
20~
21~
24~ 16~
13~
27~
Total

142-average of 20 2/0 for 7 men per week for 8
months.

The average results obtained by these men show that with.
the crew built up and weeded out so that equally competent
men were obtained the sixteen men in the remaining 16
months, without allowing for cumulative results, would have
produced a n1inimum of 22,240 full subscriptions to plaintiff
40 each net
page 11 ~
$8,896.00 subscription
earnings for remaining 16 months.
0
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3. Under the contract plaintiff was to receive 20% of special
funds raised. This campaign should hav:e been conducted in
spring and fall of each year. From the one held in the spring
of 1935 he earned $607.00 commission. Had he been allowed
to conduct the remaining three campaigns within the contract
period he would have made, as a minimum, an additional $1,800.00.

4. Under the contract the plaintiff was entitled to 30% on
advertising secured. .As contemplated by the parties, when
circulation increased to 10,000 or over, largely concentrated
in the south, the commissions from this source would have
been profitable to the plaintiff. This concentrated advertising
would have been further increased when the paper had attained a national circulation of over 20,000. Increased circulation means increased advertising rates, but taking the
existing· advertising· rates of $1.69 per inch plaintiff claims
that a minimum circulaton of 10:,000 he could have sold a
minimum of 198 inches of advertising spaces per week; 'this
multiplied by $1.68 per inch equals $332.64 per week. Plaintiff shows that he would have secured a circulation in excess
of 10,000 by the end of the first year, and that for the second
year, without any cumulative estimate, the reasonable advertising yield would have been 52 times the weekly advertising
income, or $17,297.28 on which 30% commissions due the plaintiff would have yielded $5,189.18.
5. At the time the defendant entered into the contract with
the plaintiff, the plaintiff was employed in a similar capacity
by a similar publication, known as the New York ChurchPJ,an,
where he had organized a good portion of his crew, and had
worked with men he had trained from April to November,
1934, and during· that time the plaintiff had earned
page 12 ~ approximately $3,000.00.
The defendant caused the plaintiff to leave his
employment in New York and come to Richmond under the
inducements set forth in the contract, and by dismissing the
plaintiff and violating· the contract the defendant caused the
plaintiff to lose at least $10,000.00, which plaintiff would have
earned under his 0mployment with the New York Churchman.

Respectfully,
A US TIN T. QUICK, Plaintiff.
P. A. L. SMITH, JR., p. q.
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page 13 -~ Commonwealth of Virginia :
To the Sergeant of the City of Hichmond-Greeting:

1

•

Whereas, in a certain case at law now depending and undetermined in our Hustings Court, Part II, of the City of
Richmond, wherein Austin T. Quick is plaintiff and Southern
Churchman, Inc., defendant, and whereas the said Southern
Churchman Company, Inc., has :filed in the Clerk's Office of
our said Court interrog·atories to the said Austin T. Quick.
Therefore we .command that you summon the said Austin
T. Quick to answer the said interrogatories, delivered herewith upon oath, and make return thereof before our said
Court,- at ·the Courthouse thereof, on the 2nd day of March,
1936, at 11 A. 1\L o'clock, and that you ha-ye then and there
this writ and make return how you have executed the same.
Witness, A. I. DuVal, Clerk of our said Court, at the Courthouse thereof, in the City of Richmond, Virginia, the 3rd d~y
of February, 1936, and in the 150th year of the Commonwealth.
Teste:
A. I. DuVAL, Clerk.

page 14 ~

INTERROGATORIES.
Filed lt,ebruary 3rd, 1936.

The said defendant calls upon the said plaintiff to answer
upon .oath the following interrogatories:
1. Where do you reside?
2. Where did you last vote Y
3. Where did you last pay a capitation or income tax?
4. In what state is your automobile registered?
5. What state are you a citizen of?
6. Have you been unemployed since September 1, 1935 Y
7. If not, who have you worked for and how much compensation has been paid or promised you by such employer or
employers?
8. What was the cost to you of obtaining the approximately
five thousand (5,000) subscribers fgr the Southern· Churchman periodical? ·
9. Give the items of that cost showing the number of reprP.sentatives employed by you, the amounts paid or allowed
them by you, the expenses and other matters showing the cost
to you of performing your part of said agreement.
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10. Itemize also such costs as you became obligated to pay·
· but have not paid, if any such ther~ be.
SOUTHER.N CI-IURCHJ\!IAN COMP.ANY.
By RALPH T. CATTERALL, Attorney.
I hereby accept legal and timely service of the within Summons and Interrogatories.
P. A. L. SMITH, JR.,
Atty. for A. T. Quick.
This 3rd Feby., 1936.
pag·e 15}

PLEA UNDER CODE S. 6145.
Filed February 3rd, 1936.

The said defendant, bv its attorney, comes and says that
on the 27th day of November, 1934, the plaintiff and the defendant entered into the contract set forth in the notice of
motion for judgment herein, that said contract provided for
the payment of certain moneys by each party to the other,
and that pursuant to the terms and conditions of. said contr'act, the said plaintiff is indebted to this defendant in the
sum of $3,135.47. The defendant advanced to the plaintiff
sums greatly in exeess of the $3,000 called for by the contract
and a large part of said sums is still retained by the said
plaintiff. In addition the plaintiff received $1.90 as his commission for each new subscription obtained by him pursuant
to his agreement in said contract to refund to defendant all
commissions received by him on subscriptions that should
afterwards be cancelled or not· paid for by the subseriber.
More than a thousand subscriptions have been cancelled or
not paid for by subscribers. As a result of which matters
and things the plaintiff became and was on the date of his notice of motion for judg-ment liable under the terms of said
contract to the defendant in the sun1 aforesaid.
Wherefore the defendant prays judgment if it ought not
to recover according to the statute in such cases made and
provided of and from the said plaintiff the sum of $3,135.47,
which said amount is the amount that defendant is entitled
to recover of and from the plaintiff in excess of the supposed
amount the plaintiff claims to recover, and with interest
tl1ereon from the 17th day of January, 1936. And this the
said defendant is ready to verify.
RALPH T. CATTERALL.
RALPH T. CATTERALL, p. d.
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Conunonwealth of Virginia,
City 6f Richmond, to-wit:

This day personally appeared before me, a notary public
in and for the city and state aforesaid, in my city aforesaid,
E. Otto N. Williams, who madP. oath that he is vice-president
of the dP.fendant corporation, that he has read the foregoing
plea and that he beliP.ves it to be true.
GivAn under my hand this 27tJ:t day of January, 1936.
J. A. GOSS,
Notary Public.
My commission expires July 10, 1936.

page 17 ~

PLEA OF NON-ASSUMPSIT.
Filed February 3rd, 1936.

The said defendant, by its attorney, comes and says that it
did not undertake or promise in any manner and form as the
plaintiff hath in this action complained.
And of this the said defendant puts itself upon the country.
R.ALPH T. CATTERALL,
RALPH T. CATTERALL, p. d.
page 18
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DEMURRER.
Filed February 3rd, 1936.

The said defendant says that the notice of motion for
judgment in this action is not sufficiP.nt in law for the reason
that it allegAs facts showing that the defendant terminated
the contract suP.d upon in accordance with its terms and without any breach thereof.
RALPH T. CATTERALL,
RALPH T. CATTERALL, p. d.
page 19 ~ ANSWERS TO INTERROGATORIES FILED
IN THE ABOVE NAMED COURT
FlnBRUARY 3, 1936.
FilP.d March 2nd, 1936.
In response to the aforesaid interrogatories the plaintiff
answering says :
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1. Plaintiff resides near :&Iaidens, Goochland County, Va.
2. Plaintiff last voted at Goochland Courthouse Precinct,
Lickinghole District.
3-4. Plaintiff's automobile is registered in the State of Virginia, and he last paid his capitation tax in Goochland County
Virginia.
.
5. Plaintiff is a citizen of the State of Virginia.
.
6. Plaintiff has bAen en1ployed since September 27, 1935.
7. Employed by the War Department, U. S. A. from September 27, 1935, until March 2, 193p, and plaintiff has received,
or is entitled to receive for the said period $2,295.00..
8. The cost of obtaining the subscriptions for the Southern
Churchman during the time plaintiff worked under the contract, was $7 ,531.13.
9. Total representatives tried out in securing a permanent
crew, 25. Amounts paid to them for subscriptions turned in,
$6,160.36. Amount advanced them in excess of commissions
due, expecting the contract to be continued as agreed, $776.77.·
Office expenses $594.00. Other expenses for fulfilling contract $614.00. Total expenses $8,145.13.
10. Unpaid items charged against plaintiff are salesmen's
commissions as follows: P. D. Woodbury, $37.00; C. W.
Schmidt, $33.57; A. C. Cooper, $1.71; J. H. Rose, $12.80, and
Export Letter Writing Company, $12.95.
AUSTIN T. QUICK.
·page 20
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State of Virginia,
City of Richmond, to-wit:

Sworn to and subscribed by Austin T. Quick, before me
1\IIary L. Smith, a notary public in and for the State and City'
aforesaid.
Given under my hand this 2nd day of March, 1936.
1YIARY L. SMITH,
Notary Public.
1\l[y co~mission

page 21
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expires June 14, 1936.

And at another day, to-wit:

A.t a like. Hustings Court, Part II, continued by adjournTnent and held for the said city, on the 16th day of April,
1936.

This day came the parties in person and by Counsel and
the Defendant by Counsel having heretofore filed in writing

;r
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its Interrogatories, Demurrer, Plea of Non Assumpsit and
Plea under 1Code Section 6145 at a former day of this Court
and thP. Plaintiff by 'Counsel having filed in writing his Bill
of Particulars in compliance with an order of Court on February ilrd 1936, and Answer to Interrogatories filed February Xrd, ,19H6, and the Defendant by Counsel having filed its
\yritten Demurrer to the plaintiff's Notice of l\1:otion, the
Court after hearing· arg·uments of Counsel on the Demurrer
interposed as aforesaid doth sustain the same with leave to
the Plaintiff any timP. within 30 days from the date hereof
to amend said Notice of 1\1:otion.
page 22
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AMENDED NOTICE OF MOTION ~FOR JUDG-l\1:ENT.

Filed :!_\.fay 14th, 1936.
To The Southern Churchman Company, Inc.
You are hereby notified that on Monday, Febrnat·y 3rd,
1936, or as soon thereafter as it may be heard, I shall move
thP Hustings Court, Part II, of the City of Richmond, for a
judgment against you for Ten Thousand Dollars ($10:000.00),
which said sum is due and justly owing to the undersigned for
damages resulting from your breach of a certain contract in
writing, made with the plaintiff on the 27th day of November,
1934, and which contract is as follows: ·
This Ag·reement entered into by the Southern Churchman
Co1npany, Richmond, Virginia, of the one part, and Austin
Tunis Quick, Richmond, Virginia, of the second part
'\Vitnesseth =
That for the purpose of increasing the circulation of the
Sonthern Churchtnan by the procurement of additional subscribers for that publication, the said Quick undertakes and
agrees to solicit such subscriptions, and in furtherance of that
object to org-anize and employ representatives, not exceeding
sixteen members, to cooperate witb him, and under his supei~
vision, in such work in territory to be selected by the Southern Churchman Company, and at the rates for subscriptions
prescribed by said Company, and,
The said Quicl{ further undertakes and agrees to solicit,.
and use his-'best ~fforts to secure cash donations and contributions to a capital fund for the payment of tile debts of the
said Southern Churchman Company and for the support and
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maintenance and improvement of the Southern Churchman
·Company's publication, and,
ThP. said Quick also undertakes and agrees to solicit and
procure advertising to be inserted in said publication at rates
to be prescribed by the Southern Churchman company, and,
The said QUick also undertakes and agrees to lend and give·
his hest efforts to the .Southern Churchman Company for the
improvement, maintenance and the general good of said publication,
Provided That:
The Southern Churchman Company undertakes and agrees
to at once improve the publication as to paper stock, type,
general set up, and articles and departments contained therein, and to increase the size of the publication from sixteen
pages to a minimum of twenty-four pages, and to
page 23 ~ co-operate with said Quick in any correct manner
so that the publication will be properly received
and welcomed by the majority of the Bishops, Clergy and
Laity of the Protestant Episcopal Church, and,
That the Southern Churclunan Company undertakes and
agrees to raise a sum of money not to exceed Three Thousand
Dollars ($3,000.00), should such a total amount be necessary,
w·hich sum is to be used solely for the purpose of financing the
SP.curing of new subscriptions, the prelin1inary expenses involved in securing donations and contributions for the paying of debts and maintenance of the publications, and for the
preliminary expenses involved in the securing of advertising
for the publication, and, that·
The Southern Churchman ~Company undertakes and a~rees
to pay said Quick a commission of One Dollar and N1nety
CentR ·($1.90) for each new annual subscription procured and
remitted to it for which full payment shall have been receiveq,
and a proportionate commission for each new subscriptiofi
taken for less than a yP.ar on thP. same conditions as to payment. A "nP.W subscription" is one which has been off the
JnHiling list for a period of four months. From the above
c01nmissions paid, said Quick undertakes and agrees to pay
said subscription Representatives of the publication and to
assume the direction and respo!lsibility for the circulation
work. Such payments of commissions to be made weekly as
reports of subscriptions taken are received on tl1P. basis of
th~ number of signed or fully paid subscriptions contained in
the reports, and, in view of the fact that it is understood and
ngreed hereto that any commission. paid on any subscription which may be cancelled or not paid for by the subscriber

...·
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shall be Deducted from the Commission Check the first of
each month for all such cancellations or unpaid for subscrip·
tions occurring or defaulting during the previous month, said
Quick shall receive commissions on any new subscriptions
con1ing in direct to the publication for the next six months
pl~riod from the territory he or the Representatives under
him may have worked. It is understood and agreed that any
new subscriber who fails to meet the payment for the subscaription within a reasonable tin1e of the due date shall be
dropped as a subscriber and such commissions as may have
been paid shall be deducted from said commission check, and,
that,
~!:he Southern Churchman company further undertakes and
agrees to pay said Quick a. commission of Twenty per cent of
the amount of all cash funds and obligations he may procure,
either personally or by his directions, for the capital fund to
be raised for the payment of debts and the maintenance and
support of the publication,
·
And, further, the Southern Churchman Company undertakes and agrees to pay said Quick Thirty per cent of the
value of all advertising procured by him or at his direction,
to he inserted in said publication, provided, that no commission is to be paid on any advertising secured by him or at his
dh·ection which is now carried or has been carried by the
pnhlication since July 1st 1934.
This A·greement to continue for the period of two years
from the datt~ ~:iven below and to be subject to renewal for
shnilar terms at the option of the parties hereto. It n1ay be
fE,rminated, however, for just cause by either party hereto
thirty days written notice.
page 24 } Executed in duplicate this 27th day of November in the year 1934.
SOUTHERN CHURCHMAN COMPANY,
By H. ST. GEORGE TlTCKER,
President.

. . . . .iusTiN TiJNis· Quic:K: ...... .
Notwithstanding your said written contract you wholly
failed to stand to and abide by the same but wrongfully and
willfully violatPd the terms of your said contract, and notwithstanding· the fact that it was in full force and effect and
that the undersigned had lived up to and performed all of
tltP. requirements of the same on his part, you notified the
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plaintiff, on August 2, 1935, through your President, H. St.
George, Tucker that you were terminating the said contract,
'vhich notification is as follo,vs:
Southern Churchman Company
Publishers,
P. 0; Box 1274, .
Richmond, V a., August 2, 193n.
Mr ..Austin T. Quick,
11 0 West Franklin .Street,
Richmond, Virginia.
Dear Mr. Quick:
l\{r. L. M. Williams, Jr., and Mr. Otto Williams discussed
the affairs of the Southern Churchman with you at length
yesterday.. They pointed out to you, I am informed, that the
pap9r is insolvent, that the campaign for subscriptions is running it further into debt, and that your account is overdrawn
by something line #1400. You say you need more money to
cnn·y on the campaign and also that you are unable to pay
the money you owe. I do no know how additional money
conld be raisP.d for thP. campaig-n fund, and indeed, I was
nuder the impression that the money borrowed on my indorsentent would have been paid off before this. Under the circunlstances I fP.el compP.llP.d to notify you that your contract
to conduct thP. subscription campaign is hereby cancelled in
a~ordance with the terms of your contract with the Southern
Churchman, in thirty clays from the date of this letter. In
the meantime, the treasurer of the company has been advised
not to make any further advances to you, and I earnestly hope
that you will be able to repay the advances you have already
rP.ceived in excess of the amounts· called for by the contract.
Yours very truly,
(Signed) H. ST. GEORGE TUCKER,
President.
J>age 25 }

And furthermore, at the time of the aforesaid
notice to the plaintiff, that you were repudiating
thP. cnntract, I was employed by you under its terms and was
required to employ a crew of reprP.sentatives under my direction, to obtain subscriptions to the Southern Churchman,
and was entitled to a commission on advertising in sucl1 publication, for which you were to pay me One Dollar and Ninety
Cents ($1.90) for each subscription obtained, and thirty per
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cent (30%) of the value of advertising procured. That these
terms and conditions were fully understood by you at the
time of employment, and the financial condition of the papers
\va:::; fully known to you when you employed me, and you were
fully inforp1ed and were acquainted with the cost of carrying forwarq ~he subscription and advertising campaign for
said paper, ·and notwithstanding I had increased its circulation by approximately five thousand (5,000) subscribers, ancl
was developing the circulation and advertising of the said
paper as fast as could reasonably have been expected, so
much so that you had expressed the fact that the ·Company
was hig·hly pleased with the quality and success of the campaign conducted by me, yet, nevertheleRs, you failed to carry
out thP. provisions of the said contract on your part, without
any just cause or reason. That the effect of the breach of
the ~aid contract has been that after I have greatly increased
the circulation of the paper, you, by repudiating the contract,
could ten take over my subscribers, solicit renewal subscriptions from them yourself and after I had built up the circulation, take the benefit of my work and that of my field crew,
and obtain renewal subscriptions without paying ·me the
amounts which under said contract, you were required to pay
me.
That under the terms of the contract you undertook and
agroed to raise a sum of money not to exceed Three Thousand Dollars ($3,000.00) should such a total be necessary, was
to be used for the purpose of financing the securing
pago 26 ~ of new subscriptions; and that the $1,400 mentioned in your letter set out above, \Vas the fund
you were required to raise, and was not due and owing by me
to YClU : and the use of such sum by me was not a breach of
nty contract with you but was in accordance with its terms. ·
And furthermore, there was at that time a sum of $650, or
more due and owing by you to me as commissions on subscriptions.
AnG. that the statement in your letter terminating my contract that tl1e Southern Churchman \Vas insolvent, was not
true, and that it has never been adjudicated bankrupt, nor has
it ceased to carry on its businP-ss, but has continued to operate and publish its paper as before. And that at the time
I entered into the contract 'With you, you represented and
held yourself out as able to pay the agreed commissions for
subscriptions, advertising and donations and to raise sum of
money not to exceed $.1,000; and that the financial condition
of your paper was fully known to you at the time you employed mP. and you did not give me notice, and I did not have
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notico ihat the papP.r was insolvent or would not be able to
pe1·forru its contract.
And that the causes set out in your letter were not true and
did not constitute a valid excuse not a just cause for terminating your contract with me and that the termination 'vas wrongful and not made in good faith.
And. furthP.rmore, that whereas the said contract, duly
signed by your President, and agent, H. St. Georg·e Tucker,
P.ff(-ctive November 27, 1934, was wrongfully terminated and
brokP.n by your said President and agent and by other of-.
:ficiuls of your corporation on the second day of August, 1935,
notwithstanding it was required to be in effect until November 27, 1936, that the said contract specifically
page 27 ~ stated that it could not be terminated by either
party except "for a just cause", and that the
words ''just cause'' were never considered to apply and give
you a right to terminatP. said contract, merP.ly because you
ntight subsequently find that you did not care too pay the comntis~ion ratA of $1.90 for each subscription obtained by me
and n1embers of my crew, and that the violation of said contract by you was utterly inexcuseable, and by reason whereof
I ba ve been damaged by you in · the sum ·of Ten Thousand
Dollars ($10,000.00), judg·ment for which will be asked at
the hands of said Court at the time and place above set forth.
Respectfully,
AUSTIN T. QUICI{.

P. A. L.

Sl\~ITH,

pagr. 28

~

JR..

...1\.nd at another day, to-wit:

At. a like Hustings Court, Part II. continued by ~djourn
JnPnt and hP.ld for the said city, on the 7th day of January,
1937.
Thh"{ day came the parties in person and by Counsel and
thP. Defendant by Counsel having heretofore filed in wdtin~
itR Interrogatories, Demurrer, Plea of Non-Assumpsit and
Plea nnder Oode Section 6145 at a former day of this Court
anrl thP Plaintiff by Counsel l1aving filed in 'vriting his Bill
of Partieulars in compliancP. with an ordP.r of Court on Februar~? 3rd. 19·36. and Answer to Interrop:ntories filP.d ·Febrna ry Rrd. 19:16, and the Defendant by Counsel having- filed its
written Demurrer to the plaintiff's Notice of 1\fotion the Court
after hearing arguments of Counsel on the Demurrer inter-
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posed doth sustain the same with leave to the Plaintiff any
time within ~0 days from the date hereof to amend said Notice of Motion and thereupon the Plaintiff by Counsel having
filP.d his .A.mendP.d Notice of Motion in compliance with an
order of Court on April 16th 1936, within thirty days the
time -given him to file his Amended Notice of ~lotion and
t1e:reupon the Plaintiff put himself upon the country and the
Defendant likewise and issue being· joined thereon. Whereupon came a panel of nine qualified jurors frP.e from excep,tion for thP. trial of the issue joined in this case and from
said panel of nine qualified jurors .the parties by their attorneys beginning with the Plaintiff alternately struck from
said panel the names of one juror each, the remaining seven
constituted and composed the jury for the trial of the issue
joined in this case, to-,vit: R. L. Childress, L. T. Stansbury,
J. H. Friedman, J. 0. Camp, F. W. Carter, R. B. Ryman who
being selected, tried and sworn the truth to speak upon the
issue joined. ThPreuj?on the Court without the intervention
of a jury after hP.aring arguments and maturely
page 29 ~ considering· the facts in the case doth decide that
it is a 1natter of ChancP.ry and not of law and orders that the casA be transfP.rred to the equity side, which is
accordingly ordered done. Thereupon J~- 0. ,Qanip one of
the jnrors was withdrawn and the jury was discharged and
this casP. is continued until February 26th, 1937.
·
page 3~ ~

BILL IN EQlJlTY.
Filed January 25th, 1937.

To 1~h(~ Honorab]P. Ernest H. WAils, Judge of the Hustings
Court, Part 2, of the City of Richmond:
Your complainant, Austin T. Quick, respectfully shows and
unto your Honor that on the. 7th day of January,
1937, the SP.Veral matters in controversy between your COmplainant and the Southern Churchman Company, Inc., came
before this Honorable Court in action at law, and upon hearing statement~ of counsel an order was entered transferring
all matters in controversy between your complainant and
thP. d(lfPudant Company to thP. equity side of this Court, and
directed that thP. plaintiff file his bill in chancery and that an
accounting· between the said parties be taken, to which the
ph~intiff duly objected.
In <·ompliance there,vith your complainant respectfully
shows that on the 27th day of November, 1934, he entered into
a writtAn ~ontract with the defendant Company, through its
rt•pn~sents
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President, II. St. George Tucker, the terms and conditions of
which are us follows :

''This .A.green1ent entered into by the Southern Churchman
Company, Richmond, .Virginia, of the one part, and Austin
'1.1unis Quick, Richmond, Virginia, of the second part,
'\Vitites8es :
That for the purpose of increasing the circulation of the
SouthAnl Churchman by the procurement of additional subscribers for that publication, the said Quick undertakes and
ag-rees to solicit such subscriptions, and in furtherance of
that object to organize and employ representatives, not excN~ding Rixteen members, to cooperate with him, and under
his supervision, in such work in territory to be selected by
the Southern Churcbnlan Company, and at the rate for subscriptious prescribed by said Company, and,
The said Quick further undArtakes and agrees to solicit,
.and use his bP.st efforts to secure, cash donations and contributions to a capital fund for the payment of the debts of
tlv~ said Southern Churchman Company and for the support
nnd lnaintfmance and improvement of the Southern Churchman Company's publication, and,
page 31 ~
The said Quick also undertakes and agrees to
solicit and procure advertising to be inserted in
said publication at rates to be prescribed by the Southern
Cllurdnnan Company, and
The said Quick also undertakes and agrees to lend and
givH his best efforts to the Southern Churchman Company
for tlH: in1proven1ent, maintP.nance and the general good of
said publication,
Provided That:

The Southern Churcl1man undertakes and agrees to at once
improve the publication as to paper stock, type, genAral set
up, and articles and departments contained therein, and to
in<~rease the sizP. of thP. publication from sixteen pages to a
n1inimum of twP.nty-four pages, and, to cooperate with said
Quick in any correct manner so that the publication will be
rn·«~perly received and welcomed by the majority of the
Bishops, Clergy and Laity of the Protestant Episcopal
Church, and,
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That the Southern Churchman Company undertakes and
ag reeb to raise a su1n of money not to exceed Three Thousand
Dollars ($3,000.00), should such a total amount be necessary,
which sum is to be used solely for the purposes of financing
the securing of new subscriptions., the preliminary expenses
inYolved in securing donations and contributions for the paying of d('bts and maintenance of the publication, and :(or the
preliminary expenses involved in the securing of advertising
for the publication, and, that,
·
The Southern Churchman Company undertakes and agrees
to pay said Quick a commission of One Dollar and N 1nety
eents ($1.90) for each annual new subscription procured and
remitted to it for which full payment shall have been received,
and a proportionate commission for each new subscription
taken for less than a year on the same conditions as to payment. A ''new subscription" is one which has been off the
mnilin~ list for a period of four months. From the above
commissions paid, said Quick undertakes and agrees to pay
said subscription Representatives of the publication and to
assu1ne the direction and responsibility for the circulation
work. Such -paymP.nts of commissions to be made weekly as .
reporb:; of subscriptions taken are received on the basis of the
number of sig-ned or fully paid subscriptions contained in the
reports, and, in view of the fact that it is understood and
agroP.d herP.to that any commission paid on any subscription
which may be cancelled or not paid for by the subscriber
shall be Deducted from the Commission Check the fi.rse of
each month for all such cancellations or unpaid for subscriptions occurring or defaulting during the p~·evious month, said
Quick shall receive commissions an any new subscriptions
con1ing in direct to the publication for the next six n1onth~
period from the territory he or the Representatives under
him mav have worked. It is understood and agreed that anv
ll.P.W subscriber who fails to meet the payment for the subscription within a reasonable time of the due date shall be
dropped as a subscriber and such commissioi\S. as· may have
been paid shall be deducted from said commission check, and,
that,
The Southern ~Churchman Company further undertakes and
agrees to pay said Quick a commission of Twenty per cent of
thl~ amount of all cash funds and obligations he may procure. eithP.r pP.rsonaUy or by his directions, for the capital fund
to be raised for the payment of debts and · the
pag~ 32 ~ maintenance and support of the publication.
And, further, the Southern Churchman Company
undP.rtakes and agrees to pay said Quick Thirty Per· cent of
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the value of all advertising procured by him or at his direction, to be inserted in said publication, provided, that, no comInission is to be paid on any advertising ·secured by him, or
at his direction which is now carried or that has been carried by the publication since July 1st, 1934.
This Agreement to continue for the period of two years
from the date given below and to be subject to re1:1ewal for
similar terms at the optiQn of the parties hereto. It may be
terminated, however, for just cause by either party hereto
upon thirty days written notice.
Executed in duplicate this 27th day of November in the
year 1934.
SOUTHERN CHUR.CHMAN COMPANY,
(Signed) By H. ST. GEORGE TUCKER,
President.
(Signed) AUSTIN 'I'UNIS QUICI{.
That immediately prior to entering into the said contract
your complainant had been employed by the New York
Churchman, which employment was remunerative and held
attractive increased revenues for him had he continued in
that position.
That at the request of the Southern Churchman, Inc., your
coruplainant finally agreed to leave his place of employment
and to try to assist the Southern 'Churchman Company to
build up its circulation and put it in better financial condition. That at their request he,came to Richmond and entered into the aforesaid contract. That he has faithfully
pHrformed the terms and conditions thereof, so much so that
the defendant company has expressed itself well pleased with
the results of his work.
That under the said contract your complainant proceeded
to build up a crew of trained salesmen, weeding out those
not adapted for adapted for that kind of work, and had them
on the road in the field securing subscriptions under the contract rate on 'vhich your complainant 'vas to receive $1.90
for each subscription, 30% of all advertising · procured
through him, and. 20% of contributions and funds
page 33 } which he might obtain for the advancement of the
Southern Churchman, published in the City of
Richmond.
That he proceeded to procure approximately 5,000 subscriptions to the said paper at $3.00 per year, its regular
price, and built its circulation from less than 3,000 subscrip-
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tions to approximately 8,000. That he accomplished this with,..
in the fh:st eight months of the said contract, which was to
run for two years, and that at the end of eight months the
defendant Company on August 8, 1935, suddenly notifieq
your complainant, by letter of that date, it was cancelling the
contract and that the campaig-n for subscriptions was running it into debt. Your complainant was much surprised and
informed the defendant Company that it was contemplated
at the beginning that it would require a maximum of $3,000
to be put up by the defendant Company to pay for the campaign until the circulation had been increased to the point
where it was profitable. It was according·ly provided in the
contract that the defendant Company should advance ''as
1nuch as might be needed'' of $3,000.00. That the principal
revenue to the Company would come about through its advertising and that until the circulation had been increased to
$10,000 the advertising could not be obtained in large quantities, but that after it had achieved that circulation revenue
from the advertising would be highly profitable, both to the
dnfendant and to the plai~ti:ff.. Nevertheless, the defendant
Con1pany refusing to carry out and perform its contract arbitrarily and without any just cause, repudiated its contract
'vith the plaintiff and would not even permit the Treasurer
to pay out enough money to bring the salesmen in to Richmond from where they were in the field. leaving them to get
home as best they could, and claiming that the plaintiff had
to repay such part of the said $3,000.00 to be adpage 34 ~ vanced, as the Company had not received all of
the money advanced by it for carrying on the campaign.
Your complainant pointed out that he did not owe the def<:mdant Company any part of the said $3,000.00 ;"that the
contract did not obligate him to be responsible for or to repay
any part of the said $3,000.00, but that the same was an expense. fund to be entirely advanced by the ·defendant, and the
only way it was to receive such portion of it as might be used
for Pxpenses was to charge the same against the plaintiff's
commissions, and that there was no personal undertaking on
the part of the plaintiff to repay the same and that the defendant had broken its contract by not putting up the expen!=;P. fund as it had agreed to do.
TJ1e defendant Company, after' representing that it would
not continue the campaign for subscriptions and advertising,
fl.nd nfter cancelling- and repudiating- its contract on August
2. 1935, solicited the sales force which had been organized
and trained in this work by your complainant, and tried to
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employ them by offering to continue the campaign with them
on the basis of $1.40 commission per subscription, instead
of the $1.90 as it had solemnly agreed with your complainant.
Your complainant charges and avers that the defendant
has thus procured the benefit of the increased circulation .
which he has built up for the paper, and that the defendant
can securP. rene\val subscriptions which he had obtained, and
that the defendant, broke the said contract because it desired
to save 50c on each subscription and felt that it could get
along and avail itself of the benefits which the complainant
had broug·ht to it and avoid paying the amount it was bound
to pay under its contract.
Your complainant would further show that during the eight
months hP. worked under the contract he had only
pv.ge 35 } succeeded in organizing about half of the sales
forcP. authorized by the contract, and that by the
end of the first yP.ar of the contract he would have had his
sales force built up and trained so that the average number
of '\veekly s:ubscriptions obtained would have been· more than
~ouble for the second year of the contract period.
·
That your complainant would have received 40c per subscription net on a minimum of 20,000 subscriptions, which
would have meant to him a net commission on subscriptions
nlone of approximately $8,000.00. Furthermore, under
the terms of contract your complainant would have
received in addition approximately $6,000.00 in commission on advertising obtained for the said paper,
wl1ich would have brought its earning·s in excess of $10,000.00,
nftm· charging back cancellations of subscriptions due to the
fnilure of some subscribers to pay or renew their subscriptions, and in addition his earnings would have been increased
·to a certain extent by contributions obtained on which, under
thP. contract, he was to receivP. 20%.
Your complainant charg·es and avers that after an accounting· is had between himself and the defendant it will be shown
that the defendant arbitrarily violated its written contract
nnd thereby deprived your complainant of the profits that he
would have made under thP. contract. That the defendant is
hi.dehtcd to l1im because of its breach of the said contract in
the snm of Ten Thousand Dollars, ($10,000.00) and to ascertain tl1e same he respectfully suggests to the Court that an
isSHP. out of chancery be directed and a jury empanelled to
nscertain the damages he has sustained by reason of the
breach of the said contract on the part of the defendant; that
nllpropP.r orders and decrees bP. entered; that the defendant
be required to answer the bill, but not under oath, an answer
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under oath being waived, and that he be given such
page 36 } other and further relief in the premises as the na.
ture of his cause may require or to equity may
seem fit.
And he will ever pray, etc.

I.

Respectfully,

AUSTIN T. QUICK,
By Counsel.
P. A. L. Sl\fiTH, JR.,
:M:. J. FULTON,
ANTHONY J. BAROODY, p. q.
pttge 37 ~

THE DEMURRER OF THE SOUTHERN
CHURCHMAN COMPANY, DEFENDANT, TO
THE ·BILL OF ·COMPLAINT FILED BY AUSTIN T .
QillCK, PLAINTIFF .
. Filed January 29th, 1937.

The dP.fP.ndant says that the bill of complaint filed in this
cause is not sufficient in law, and especially in that
1. The bill fails to set forth any facts tending to show that
the defendant terminated the contract in bad faith or in any
way brP.ached the contract.
2. The bill shows on its face that the defendant. cancelled
the contract for just cause in that the campaign for subscriptions was running it into debt, and that the plaintiff breached
the contract in that thP. plaintiff failed to pay th~ salesmen
sent you by him. and failed and refused to repay the advances
made to him by the defendant.
··
3. The bill fails to set forth any facts tending to show that
the plaintiff was damaged.
4. ThP. bill shows on its face that the damages claimed by
plaintiff are purely speculative and that he has not suffered
any recoverablP. damages, but is himsP.lf indebted to the defendant.
THE SOUTHERN CHURCHMAN COMPANY,

By R.ALPif T. CATTE·RAL·L,
Its attorney.

Austin T. Quick
,page 88 }

v:. Southern Churcrunan ·Co., Inc.
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And at another day, to-wit:

At a like Hustings Court, Part II, continued by adjournment and held for the City of Richmond, on the 12th day of
April, 1937.
This day came the parties, by counsel, and the defendant ·
filed its demurrer to the bill of complaint heretofore filed in
this cause, and the court heard argument of counsel; and doth
overrule the said demurrer, to which action of the court in
overruling said demurrer, the defendant, by counsel, excepted.
'rhereupon, the defendant, The Southern Churchman ·Uompany, tendered its answer and cross-bill, and asked leave to
file the same, which leave is granted and the said answer and
cross-bill are accordingly filed.
page 39}

ANSWER AND CROSS-BILL.
Filed April 12th, 1937.
TJie Answer and cross-bill of the Southern Churchman
Co1npany, the defendant, to the bill of complaint exhibited
a.qa·inst it by the plaintiff, Austin T. Quick, in the Hustings
Cmtrt; Pa1·t 2, Qj the City of Rich1nond, respectfully shows:
1. The defendant says that the copy of the contract between
the parties, dated November 27, 19i4, set forth in the bill of
complaint, is substantially a true copy of said contract and
was P.xecuted by said parties on said date.
2. Defendant admits· that plaintiff was employed by the
New York Churchman,. denies that sa!d employment was
remunerative, and says that the plaintiff repeatedly importuned the defendant to employ him before the defendant
entered into the contract ef November 27, 1934. Defendant
denies that the plaintiff has performed the terms and conditions of said contract.
·
3. Defendant denies that plaintiff built up a crew of trained
salesmen and weeded out those not adapted for that kind of
'vork~ The said salesmen were so car_eless in obtaining subscriptions that they sent in a very larg·e number of subscriptions signed by subscribers who never paid the subscription
price. If plaintiff had properly selected and instructed his
salesmen there would have been many fewer subscriptions
·
of that kind.
4. The defendant terminated said contract upon thirty days
written notice to the plaintiff, for just cause, on August 2,
1935, by the following letter:
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''Southern ·Churchman Company
Publishers,
P. 0. Box 1274,
Richmond, Va., August 2, 1935.

page 40

~ ~Ir.

Austin T. Quick,

110 West Franklin Street,

Richmond, Virginia.
Dear Mr. Quick:
Mr. L. M. Williams, Jr., and Mr. Otto Williams discussed
the affairs of thP. .Southern Churchman with you at length
yesterday. They pointed out to you, I am informed, that
the paper is insolvent, that the campaign for subscriptions
is running it further into debt, and that you account is overdrawn by something line $1400. You say you need more
money to carry on the campaign and also that you are unable
to pay the money you owe. I do not know how additional
money could be raised for the campaign fund, and indeed, I
was under the impression that the money borro,ved on my indorsenlent would have been paid off before this. Under the
circumstances I feel compelled to notify you that your contract to conduct the subscription campaign is hereby cancelled, in accordance with the terms of your contract with the
SouthP.rn ·Churchman, in thirty days from the date of this
letter. In the meantime, the treasurer of the company has
been advised not to make any further advances to you, and I
earnestly hope that you will be able' to re.pay the advances
you have already received in excess of the amounts called
for by the contract.
Yours very truly,
(Sig-ned) H. ST. GEIRGE TUCICER.,
President.
Said termination of said contract was strictly in accordance
with the terms of the contract and was for just cause, and
was not a breach of said contract. The defendant fully performed all the terms and conditions of said contract on its
part to be performed. The Defendant was insolvent. The
campaign for subscriptions was running it further into debt.
The plaintiff had overdra,vn his account. Cancellations were
coming in rapidly. Plaintiff failed and refused to pay his
salesmen their commissions and expenses as he had promised
to do. The plaintiff was unable to perform his part. of the
contract and was unable to and did not keep his salesmen in
the field. The plaintiff was not surprised by the cancellation
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of the contract, which was done only after long discussions
with the plaintiff and after he had repeatedly asserted that
he could not keep his salesmen in the field.
page 41 ~ The defendant advanced to the plaintiff much
more than the $3,000 called for by the contract, as
the plaintiff well knew.
With respect to. plaintiff's allegations concerning the meaning of the contract, the defendant answers that the contract
speaks for itself. The plaintiff was an independent contractor and the salesmen were his employees, and the defendant
was not required by the contract to pay them anything.
.At thP. time of the tArmination of said contract on August
2, 1935, the plaintiff admitted that his account with defendant
was overdrawn, and that he was personally liable to the defendant for the overdraft, subject to an accounting to ascertain the amount of the overdraft.
It was then obvious that the overdraft was increasing in
amount every .day as a result of the large number of subscriptions obtained by the inefficient salesmen from subscribers who would not pay their subscriptions.
After the termination of the contract and after September
2. 1935, the defendant employed one of the salesmen previously employed by plaintiff; but employed him on a basis
that allowed him commissions only on subscriptions actually
paid for. This deprived the salesmen of any motive to send
in subscriptions from people who would not pay for. them
and was a very different sort of campaign from that conducted
by the plaintiff. Two or three other of the salesmen were allo·wccl to continue for a few weeks. Defendant did no solicit
the sales force as alleged by plaintiff. The defendant has
not procured any financial benefit from the increased circulation built up by the plaintiff and is still hopelessly insolvent.
The defendant, of course, does not h'bpe to make profits but
onlv to spread the Gospel. It is now about $15,000 in debt,
and is till struggling for existence, as it has been struggling
for more than a hundred years. It hopes to put
]Jage 42 ~ on many more campaigns during the next hundred
years and it terminated Mr. Quick's contract be~ause it was financially unable to go on with it and because
1\fr. Quick was financially unable, as hn frequently proclaimed,
to nerform his part of the contract
If the plaintiff had continued with the campaign he would
not have rooeived 40c per subscription net on a minimum of
20,000 or any other number of subsriptions. The Scheme
for raising subscriptions was devised by the plaintiff and the
contract set forth in the bill of complaint was drafted by the
complainant and was so unsound economically that the plain-
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tiff lost money instead of making a profit. The co~t of the
campaign was so great that the plaintiff made no profits durinp; the first eight months and would have made no profits
during the continuance of the campaign. During the :first
eight months the plaintiff got all the contributions and advertising he could and would have been unable to get any
more thereafter. .After the contract was· terminated the
plaintiff obtained lucrative employment elsewhere and earned
a great deal more money that he would have earned if he had
continued with his campaign, and the termination of the contract benefited the plaintiff and caused him no damages.
The defendant advanced to the plaintiff sums greatly in
excess of the $3,000 called for by the contract. It became
and was the duty of the plaintiff to use said sums to pay the
expenses of the campaign, but the plaintiff, in breach of the
contract, applied large amounts thereof to his own use, with
the rP.sults that his salesmen, whom he had agreed to pay,
were stranded all over the country without adequate means
to obtain food, shelter and transportation. .As a result thereof the campaign came to an end, leaving the plaintiff indebted
to the defendant for more than $3,000.00.
Pursuant to the contract, the plaintiff was to
page 43 ~receive commissions for obtaining donations, advertising and subscriptions. His commissions on subscriptions were to be $1.90 for every subscription of $3.00
paid into the treasury of the Southern Churchman. But since
the contract was drafted by Mr. Quick, the contract provided
that he was to b~ paid his commission of $1.90 when the subscription was signed, even though the subscriber had not yet
.Paid for it. Then, if the subscriber did not pay for the subscription within a reasonable time, the contract required Mr.
Quick to refund the $1.90 which he had so received. in advance
but had not earned, The contract required Mr. Quick to pay
all the expenses of the campaign. On an accounting between
the parties it will appear that the plaintiff owes the defendant $3,045.87.
Wherefore, the defendant prays that such account be taken
and that it be decreP.d that the defendant owes the plaintiff
nothing and that the plaintiff owes the defendant $3,045.87
together with the costs of this litigation, and that the plaintiff be required to .pay said sums to the defendant.
THE SOUTHERN CHURCH~!AN COMPANY,
By RALPH T. CATTERALL,
Its .Attorney.
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Virginia :

In the Court of Hustings, Part 2, of the City of Richmond.
Austin T. Quick, Plaintiff

v.
Southern Churchman Company, Defendant.
RECORD
Stenographic report of all the testimony, together with all
the motions, ·objections, rulings of the ~court, and exceptions,
in rP.spect thereto ; and all other incidents of the trial of the
ease of Austin T: Quick, Plaintiff, v. Southern Churchman
Company, Defendant, in the Court of Hustings, Part 2, of
ihe City of Richmond, Virginia, before Hon. Ernest H. Wells,
,Judge of said Court, on the 8th day ~f July, 1937.
Appearances: Messrs P. A. L. Smith, Jr., and l\L J. Fulton, Attorneys for the Plaintiff.
l\fr. Ralph T. ·Catterall, Attorney for the Defendant.
page 45 ~

AUSTIN T. QUICK,
the· plaintiff, being duly sworn, testified as follows:

Examined by Mr. Fulton:
Q. Mr. Quick, talk so the Judge can hear you there. And
have you got your papers there Y
.A•.No, sir.
Q. You had better get them up there where you can use
them.
·
Q. Are you the plaintiff in this case 1
A. Yes, sir.
Q. vVill you explain to the Court what work you 'vere engaged in from 1930 to 1934, the beginning of that year, just
in your own way?
A. I sold various and sundry merchandise and part of
each year I worked for the Southern Churchman.
Q. That is from ''30 to '34?
A. I think those dates are correct, Sir.
Q. N O\V, from 1934 up until the making of this contract
iu the Fall of 1934, by whom were you employed Y
A. The Churchman of Ne'v York.
Q. Is that a similar publication to ·what is known as the
Southern Churchman?
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Austin 1'. Quick.
A. Yes, sir.
Q. And it is called up there the Churchman of New York
and is a separate and independent organization t
A. Yes, sir, the Churchman is published in New
page 46 } York and the Southern Churchman is published in
Richmond.
·
Q. Now, you had an employment with them a.t that time
in what capacityY
A. As manager of their circulation department; first, se-:.
curing funds for their maintenance and support, also the securing of advertising for the paper.
Q. Will you state to the Court how you came to be employed by the Southern Churchman and to enter into the
contract which has been read here to the Court?
A. I received a letter from ~1:r. Cooke.
Q. Now, look at it and give the date of the letter, and all.
Go into detail and read it to the Court.
A. I received the following- letter, written on the Southern
Churchman's letterhead and mailed to me at Richmond. It
was forwarded from Richmond to Syracuse and from Syracuse to Philadelphia.
Note: The witness read the letter, dated November 2, 1934,
from John H. Cook to the plaintiff.
Q. Will you explain the position that John H . .Cook held
with the Southern Churchman at that time?
A. Mr. Cook was Seeretary and Treasurer and Business
Manager of the paper.
Q. Of the Southern paper?
A. Yes, sir.
Q. V\That next followed¥
A. To that letter I replied from Philadelphia,
page 47 } Tuesday, :November 6, 1934 (reading the last mentioned letter).
Mr. Catterall: I would like to note an objection, your
Honor. These letters and things all resulted in a written
contract. I see that ~{ajor Quick has an .enormous file on the
negotiations leading up to it, and I object on the ground of
the parol evidence rule.
The Court: All things that happened prior to the contract
are supp<;>sed to be merged in the contract.
Mr. Fulton: The object of the letter is, it appeared from
the ·statement of counsel that Mr. Quick had abrogated this
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contract. Now, in addition to that, it is clainwd here that
they have a right to terminate the contract, and bearing on
that question, as to what was the understanding of the par- y
ties, all the facts and circumstances, the Court of Appeals has·
held, immediately leading· up to the contract are admissible,
especially if there is a question of doubt as to what a particular clause of the contract means. If you desire any authority, I am prepared to give it to your Honor in very recent decisions.
The Court: If there is any ambiguity on the face of the
contract, then parol evidence is admissible. If there is not,
then, it is not. Upon the reading of the contract,
page 48 ~ I did not notice any ambiguity. Things that lead
up to the contract are merged in the contract. Otherwise, you need not have a contract.
Mr. Fulton: For the sake of the record, I will note an exception to your ruling. ·.
By }fr. Fulton:
Q. Now, Mr. Quick, did you enter into the contract here
with the defendant 1
A. I did not catch the :first part of the question ..
Q. Did you enter into that contract with the defendant?
A. Yes, sir.
·
.
Q. That is w~at I asked you. Now, did you make· the origi. nal draft of this contract Y
·
A. No, sir.
Q. Who did draft it, the original draftY
A. Mr. Cooke sent me a contract.
Q. And what did you do Y
A. I redrafted it.
Q. Redrafted parts of it and adopted parts of it?
A. Yes, sir.
Q. What did you do with that contract?
A. Returned it to Mr. Cooke.
Q. And where did you return it from?
A. Philadelphia.
Q. From Philadelphia you sent it to Mr. Cooke. Tell us
. .
what happened then when they got it.
page 49 ~ A. Mr. ·Cooke presumably submitted it to the
· Bishop and they signed it and sent it to me at
Philadelphia.
Q. They had an executive committee of the company did
they not-that is what they wrote you, and returned it to
you?
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A. Yes, sir.
Q. Signed?
A. Yes, sir.
Q. Now, 1\{r. Quick, under that contract which. has been
read to the Court, the contract provided, in Clause 1, that
''For the purpose of increasing the circulation of the Southern ·Church1nan by the procurement of additional subscribers
for the publication, the said Quick undertakes and ag-rees to
solicit subscriptions and, in furtherance of that object, to
organize and employ representatives, not exceeding sixteen
members, to cooperate with him and under his supervision
in such work in territory to be selected by the Southern
Churchman and at the rates for subscriptions prescribed by
said company". Now, did you perform that part of the contract?
A. Yes, sir.
Q. When did you begin work 1
.A. Somewhere around the 5th of December of 1934.
Q. And the contract was dated when Y
A ..November 27, 1934.
Q. When did you beg·in to perform that part of
page 50 ~ the contract f
A. I th_ink it 'vas on the 5th of December, Sir.
Q. Had you gotten a crew up before that, or done anything
before that?
.A. I had talked to some men and had them come down with
me to go to 'vork.
. Q. Well, you had been working on getting your crew together, so you really began to get your men together immediately; is that right?
A. Yes, sir.
Q. And on the 5th of February you entered the field of
subscriptions, did you'
.A. About the 5th of December, Sir, before Christmas.
Q. The 5th of December Y
A. Yes, sir.
Q. I thought you said the 5th of January.
A. Probably I did. The 5th of December, Sir.
Q. How many men did you put to work at that time 1 You
can look at your letters if you don't remember.
A. Three men to work on circulation and one man on advertising.
· Q. Now, did the Southern Churchman at that time give
you the rates for subscription Y
A. Yes, sir.
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Q. What rate did they give you Y
A. $3.00 a year.
.·
page 51 ~ Q. $3.00 a year?
A. Yes, sir.
Q. And di4 they also indicate the territory in which you
were to work Y
·
A. That was discussed in the office and mutually agreed
we would start in Richmond.
Q. Start in Richmond Y
A. Yes, sir.
Q. Now, the next clause of the contract provides: ''That
the said Quick further undertakes and agrees to solicit and
use his best efforts to sooure cash donations and contributions to a capital fund for the payment of debts of the said
Southern Churchman Company and for the support and
maintenance of the Southern Church publication''. Did you
carry out that part of the contract f.
· A. Yes, sir.
Q. And you tell the Court you had a man beginning to do
that in the early part of December-one man 7
A. Somewhere around the 15th of December.
Q. It also provides : ''That the said Quick also undertakes
and agrees to solicit and procure advertisements to be inserted in said publication, at rates to be prescribed by the
Southern .Churchman.'' Did you solicit advertisements during the same period 7
.A. Yes, sir.
Q. By the same force of men 7
page 52 ~ A: By one of them.
Q. The next clause provides that, ''The said
Quick also undertakes and agrees. to lend and give his best
efforts to the Southern Churchman Company for the maintenance _and support of said publication". Did you do that
from the time you were en1ployed up until the time they terminated this contract?
·
·
.
A. Yes, sir.
Q. One of the clauses of the contract provides that, "The
Southern Churchman Company undertakes and agTees to pay
said Quick a commission of $1.90 for each new annual sub- .
scription procured and remitted to it for which full payment
. shal~ have been rooeived, and a proportionate commission for
each new subscription taken for less than a year, on the same
conditions as to payment. A new subscription is one which
has been off the mailing list for a period of four months.
From the above commissions paid, said Quick undertakes and
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agrees to pay said subscription representatives of the publication and to assume the direction and responsibility for the
circulation work. Such pay1nents of commissions to be made
weekly as reports of subscriptions taken are received, on the
basis of the number of signed or fully paid subspriptions contained in the report, and in view of that fact, it is understood and agreed hereby that any commission paid on any
subscription which may be cancelled or not paid
page 53 ~ for by the subscriber shall be deducted from the
commission check the first of each month for all
of such cancellations or unpaid-for subscriptions occurring or
defaulting- in the previous month. Said Quick shall receive
commission on any new subscriptions coming in to the paper
for the next six months fron1 the territory he or .the representative under him may have worked. It is understood and
agreed that any new subscriber who fails to meet the payment for the subscription ·within a reasonable time of the
due date shall be dropped as a subscriber and said payments
shall be deducted from the comn1ission check-" et cetera.
Q. Now, you were to solicit the subscription and be paid
for the subscriptions weekly when the subscription was sent,
or when the cash was paid and the signed subscription was
sent to the con1pany?
A. Yes, sir.
Q. Was that the practice that obtained while you were there
and employed 1
A. That had obtained during that period and prior periods
when I worked for the paper.
Q. -Confine yourself to this particular period.
A. Yes, sir.
Q. That was the ntethod.; they sent you the full $1.90, did
they, for a year's subscription, weekly?
A. Yes, sir.
Q. And out of that you paid your men in the
page 54 ~ field and your own expenses t
A. Well, actually, they credited that amount
·against my account.
Q. I understand. They applied it to your account?
A. Yes, sir.
Q. And out of that you paid your expenses and the expenses of your men Y
A. Yes, sir.
Q. And what profit did you make? In other words, what
part of the $1.90 did you get Y
A. Actually vel"y little.
··
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Q. Well, I am asking you the fact of what the contract
provided for 1
A. The percentage varied.
Q. The paper was so much; how much did the paper costY
A. Actually $1.90.
Q. Well, you were to get $1.90 for your commission Y
.A. Yes, sir.
Q. And how was that applied?.A. That was applied to pay the representatives, to pay
my office expenses, to pay postage, stationery, secretary, and
1
myself living expenses.
Q. I vant .to know what your profit on that was .
.A. It averaged from 40 cents to 45 cents.
Q. Your part of it on each one of these subscriptions averaged from 40 to 45 cents that you took1
page ·55 } .A. Yes, sir.
Q. Now, how many subscriptions did you take
from the time you were employed by the company until they
terminated that contract¥
A. Approximately 5,300.
Q. What were the total subscriptions when you began workT
.A. .Approximately 2,800.
Q. And what was the total when the contract 'vas terminated~

A. Approxin1ately between 8,000 and 8,500.
.
Q. If you have got the figures, look at that and state it accurately.
A. I haven't got those.
Q. The company has those 1
A. Yes, sir.
1\{r. Fulton: May we call on you gentlemen for them YYou
can arrange to produce ~hem here in the trial.

Q. Now, 1\Ir. Quick there was a revolving fund, in one of
the clauses of this contract, that I want to ask you about:
''The Southern Churchman undertakes and agrees to raise
a sum of money not to exceed $3,000, should such total amount
be necessary, which sum is to be used solely for th~ purpose
of advancing the securing of new subscriptions, the preliminary expenses involved in securing donations
page 56 ~ and contributions for the payment of debts and
maintenance of the publication, and for the preliminary expense involyed in securing advertisement for the
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publication." Now, did the Southern Churchman raise $3,000 at any time for this fundY
'
A. They did not give me $3,000 at any o~e time, Sir.
Q. Well, did they notify you they had ever raised it for
you or had the fund available for you Y
A. No, sir.
.
Q. Just tell the Court what'happened there.
A. The Southern Churclunan, under the contract, should
have raised $3,000 other than the money that was raised by
the special fund campaign. They did not raise $3,000.
Q. Did they notify you by letter of what they did raise Y
.A. Not by letter, no, sir.
Q. What did they tell you f .
A. They raised a total of $2,000.
Q. I may be in error, but didn't you get a letter from
someone of the company saying they had raised $2,000, or
raised a certain amount, and put it in a special bank account
to be checked on by certain persons Y
A. I do not recall such a letter, Sir.
Q. Look in the file and see if you didn't read that letter to
me yesterday. You had a letter from one of the company
telling you about raising that fund, ·as I recall it, and saying
it could be checked on by certain parties, not subpage 57 ~ ject to anybody else checking on it.
.
A. .This is probably the letter you refer to, Sir,
November 23, 1934, to me, from Mr. Cooke (reading the let:ter). .
·
Q. That was on November 23 that they said they had raised
a fund of $2,000 Y
A. ·No sum mentioned.
Q. Is that a part of the money referred to in this contract?
A. Yes, sir.
Q. Now, Mr. Quick, I ask you to tell the Court whether or
not you fully .performed each and every part of your contract?
A. I did, Sir.
.
Q. From the time you were etnployed up until the timeA. Yes, sir.
Q. -You were discharged. How many months did you
work?
A. From December, 1934, to August, 1935, at which time
I received notice the contract would be stopped, and tried
to work those thirty days without any money and could not.
Q. And you tried to work during that thirty days Y
·
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A. Yes, sir.
Q. Why couldn't you work?
A. I could only work to a limited extent because there was
no money to keep the men on the road.
page 58 ~ Q. They failed to advance you the costs that
they had agTeed toY
A. Failed to pay the money due on the subscriptions the
men sent in, so I, in turn, could not se~d the money to them.
1\fr.· Catterall: Your Honor, I would like to note an objection at this point to the leading of the witness.
By Mr. Fulton:
,
Q. I will ask you to tell the Court whether you received
a notice terminating the contract and, if so, read that notice
to the Court.
A. I did, Sir. On .August 2, 1935, I received the following
letter (reading the letter of August 2, 1935, signed by H. St.
George Tucker).
Q. Prior to receiving that letter, had you had any complaint made of your work or the progress you were making?
A. None, Sir, that I know of.
Q. Had you had any letter from the Southern Churchman .
or any of its officials congratulating yori on the work you
•
_
were doing Y
A. I heard some verbal congratulations, and I got some
congratulations from outsiders.
page 59 ~ 1\fr. Fulton: I introduce the letter of August 2,
1935, from Bishop Tucker to Mr. Quick, as Plaintiff's E-xhibit 1.
Q. Did you have a letter from Bishop Tucker on that line
to yout
A. I have a letter dated Aug·ust 3, 1935, from· John H.
Cooke, Secretary and Manager (reading the letter).
Mr. Fulton: I will ask vou to file that letter as Plaintiff's
Exhibit 2.
w

'

The Witness: I have this letter dated August 7, 1935, from
Mr. Cook (reading· same).
,
Mr. Fulton: I will ask you .to file that letter as Plaintiff's
g_.
Exhibit 3.
Q. Now, those letters that
have read, together with
that notification, is the information they gave you before and
at the time of terminating the contract?

.Yt/i.

50

Supreme Court of Appeals of Virginia

A·ustin T. Quick .
.A. Yes, sir.
Q. Did they at that time claim that you had in any w·a~
breached your contract 1
.A. No, sir.
Q. Did they ever n1ake any such claim until this suit was
brought?
.A. No, sir.
Q. •Now, ~{r. Quick, you have sued here for dampage· 60 ~ ages for $10,000 for the alleged breach of the contract on the part of the defendant. You have told
the Court that you made. approximately 40 to 45 cents on
each subscription, and lam going to ask you to tell the Court
in your own way and figure out to the Court just how you
were damaged and the amount of your damages. You can
refer to your record.
A. The figures that I have used are based on the work that
seven men did for the longest period of time, or you might
say, seven men of the permanent crew. Taking their weekly
subscription reports week by ·week, whether it was a good
week or a bad week or an excellent week, it shows that
~ir. Hampey averaged 18~4 subscriptions per week,
Mr. Huff averaged 20¥-2 subscriptions per week,
].!Ir. Woodbury averaged 21¥2 subscriptions per week,
Mr. Smith averaged 24Y2 subscriptions per week,
l\£r. Allen averag·ed 161,4 subscriptions per week,
1\ir. Guthrie averag·ed 131,1:! subscriptions per week,
Mr. Cooper averag·ed 27lj2 subscriptions per week,
those being one-year subscriptions. That made a total of the
seven men per week of 142, which divided into seven would
give an average per man of 20.27 subscriptions per week per '
man. The contract having run for eig·ht months and having
sixteen months to run, using the basis of 20.27 subscriptions per man, at 16 men, the number of men allowed by the
· contract, they would have secured in the remaining
page 61 ~ sixteen months 22,244 year subscriptions which, at
a net of 40 cents per subscription to Quick, would
have given me the sum of $8,896 during the remaining sixteen months.
Subscriptions starting out with approXimately 2,800 when
we started the campaign and increasing to approximately
8,500 in eight months, by the end of twelye months, on that
basis, the circulation would have been over 10,000; and that
circulation was being concentrated in the South, that being
the best field for the Southern Churchman, and with a view
to advertising, tlw circulation must be concentrated in order
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to have an appeal to the advertiser, so we were stressing a
.condensed circulation in a condensed territory. In twelve
months' time the circulation should hav:e been over 10,000
and the advertising made more desirable. Increased circula- ·
tion means increased advertising. The rates of advertising ·
were based ori. a 3,000 circulation of $1.68 an inch. On an
increased circulation of 10,000, advertising rates should have
been increased and every four or five thousand should have
been again increased. With a circulation of less than 3,000,.
we actually sold on one try 198 inches of advertising space
pledged per week. Taking that as a basis on a 3,000 circulation, we certainly should have been able to have sold that
much or more on an increased circulation. Using 198 inches
multiplied by $1.68 per inch gives $332.64 per week in advertising·; 52 times that would have been for the second
page 62 ~ year only, that is, when it went up to 10,000 or
over, a total of $17,297.28.
*
Q. And what percentag·e of that 'vere you to getf
A. Of that total sum of advertising for the second year
I would have received a commission of 30 per cent, or a net ·
to me of $5,189.18.
The special fund campaign conducted by myself, at all
times over 1ny own signature, Bishop Tucker having refused
to sign, hhnselfQ. That is, for cash donations and contributions 1
A. That is for the special fund. And I having reached a
point where, without changing our methods of securing special funds, I could not go any further without the Bishop
or the board or sotnebody's sig·nature besides my own on
these bills, the special fund would have continued to have
corne in if I had received the proper cooperation along that
line. And in the eight months I received a commission-in
the spring of 1935 my commissions were $607 on the special
funds. Had that been allowed to continue and gone on over
. into 1936, even on the basis of what we did do for the remaining length of thne, my commissions would have been another
$1,800.

The figures that I have used are accurate to within a cent
or two. ~Ir. Cooke's vary by very, very few dollars, considering the amount that has come in, and could be verified
from the Southern Churchman's books or from my papers
here.
.
Q. Now, the work you actually did increased the
page 63 ~ subscriptions over 5,000 subscribers?
A. Yes, sir.
·

I
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Q. The donations you got during the eight months amounted
to what?
A. A little over three thousand.
Q. A little over three thousand Y
A. 1res, sir.
.
Q. And the contributions, the capital fund, and the advertising amounted to what Y 1[ou gave the total; I want the
total figures during the eight months. 1rou gave them awhile
ago from the paper there.
A. That was based by the inch, Sir.
Q. Well, I mean, give the total. 1rou figured out the total
somewhere.
A. The same figure I used before, Sir, was $332.64.
Q. That is a week 1
A. $298.00 in round figures.
· Q. For what period of time Y
A. December 13 to January 10.
Q. Now, what did you figure based on what the advertisement ·actually grew during the eight months of the year? Did
you claim the advertisement if the contract had not been
terminated and you had operated during the entire life of
the contract, sixteen additional months Y
A. $5,189.18.
Q. Now, taking from your experience and from
page 64 ~ the figures you there made, what is the total dam~
ages you sustained by virtue of. terminating the
contract, from all sources Y
A. About $15,500.
Q. That is based .on a crew of ho\v many people!
A. It is based on a circulation crew of sixteen and one
advertising· man.
Q. Now; in suing· for $10,000 damages, you did not base
those figures on having a crew of sixteen for the entire sixteen months. What did you· base it on for the average-I
mean, what number of men 1
A. I think it \vas seven or eight. It has been two years
ago. I don't remember..
Q. Can you look it up and ascertain how you arrived at
$10,000, the amount you sued for, as the dama~sY
A. Well, the circulation is based on the sev~il men multiplied by the sixteen. The sum of $10,000 is mli'Ch less than
the total amount that I should have earned if the contract
had gone through. I belieye that it was based on the same
seven men, but I am not positive of that, Sir.
Q. In fig·uring the $10,000 damages you based your esti-
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mate as working the crew of seven men for the next sixteen
months?
A. That would bring out the figures at approximately $10,000.
Q. From all sources 1
A. Yes, sir.
·
page 65 } Q. The advertising, the circulation, and the contributions to the special fundY
A. Yes, sir.,
Q. Now, after they terminated the contract, did you have
any letter from them asking you to continue to work at a
reduced rate, for the difference between $1.90 and some lower
rate and, if so, I would like you to read that letter to the
Court?
Mr..Catterall: I would like to see it first.
Mr. Fulton: Yes, I would be very glad to pass it over and
let counsel see it first (handing the letter to Mr. Catterall).
By Mr. Fulton:
Q. You can read it now to~ the Court.
A. Aug-ust 26, 1936, written on Southern Churchman Company's letterhead, signed E. 0. Williams (reading the .same).
Mr. Fulton: We ask that that letter be filed, marked
''Plaintiff's Exhibit No. 4".
Q. Did the Southern Churchman continue publication after
you got the notice of termination f
·
A. Yes, sir.
,
Q. Did they take any of the crew of men, after they terminated your contract, into their employment to
page 66 } continue subscriptions 7
A. Yes, sir. They still have one man.
Q. Still have one of them 1
A. So I have been informed.
Q. Was he one of the same men that you had working for
you at the time you got this notice Y
A. Yes, sir.
Q. How many of them did you say they took Y
A. They still have one, I understand, a Mr. Rampey. I
believe that they employed Mr. Woodbury- ·
Mr. Catterall: I object on the ground of hearsay, your
Honor.
·
.
The Court: Just tell what you know.
.A. (Continuing:) I believe that they employed-
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The Court: Don't tell what you believe; tell what you
know.
A. (Continuing·:) Vvell, they did employ Mr. Woodbury,
Mr. Huff, Mr. RampeyMr. Catterall: 1\Iay I test the witness on that at this point,
your Honor¥
The Court: Yes, when the time comes.
A. (.Continuing:) ---..And 1\{r. Guthrie, I believe. Any others I can't recall.
page 67 ~ Q. Do you know what the Southern Churchman
.
paid that part of the crew that you had after you
had been discharged t
A. No, sir, I do not.
CROSS EXAMINATION.
By ~Ir. Catterall :
Q. J\~Ia.jor Quick, why do they call you "Major" Quick?
A. I am an of.ficer in the Reserve, United States Army.
Q. During the time that you had this contract with the
Southern Churchman, Bishop Tucker was the president of
the company, 'vas he not, and he is the man that signed the
contract!
A. Yes, sir.
Q. And ~Ir. Cooke, whon1 you refei'red to, was in charge of
the business end t
A. Yes, sir.
Q. And in order to g·et that $2,000 that you spoke of as
starting the campaign off, the Churchman borrowed the money
on a note endorsed by Bishop Tucker personally, did it not¥
A. I have been informed so, Sir. I ne:v.er saw the note.
Q. That note is referred to in the letter of Auguat 2
terminating your contract. That letter is written by Bishop
Tucker and refers to advances that he had made or that he
had endorsed f
A. The Bishop says ''and indeed I was under
page 68 ~ the impression that the money borrowed on my endorsement would have been paid before this date".
Q. Now, prior to receiving that letter from Bishop Tucker,
had you discussed with him the money borrowed on his endorsement?
A. From the very beginning, my first talk with Bishop
Tucker and 1\Jir. Cooke and Mr. Gibson, it was a stated fact
and a known fact that we could not possibly pay back any
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money on a circulation campaign the first twelve months,
and that was so stated by me repeatedly.
Q. In other words, you deny that you ever said anything
or did anything that could g·ive Bishop Tucker the impression that his money would have been paid back before August 2, 1935?
A. I never intentionally gave him any such impression,
Sir, myself.
Q. You didn't know that he had that impression at the
time!
A. I did not know it until, oh, I would say four or five
months afterwards-after we had started the thing; then
Mr.. Cooke told me.
Q. You did lmow, along in ]\'lay of 1935, that Bishop
Tucker thought that the note at the bank would be paid off
in due course?
.A. Somewhere along in there, yes, sir.
·
Q. You have always been on friendly relations
page 69 ~ with Bishop Tucker and Mr. Cooke, have you not!
A. So. far as I lmow, Sir.
·
Q. And still are 1
.A. I hope so.
Q.. On Aug-ust 2, Bishop Tucker wrote you that letter saying that he thought you ought to pay him the $1,400 or so
that you owed, and the other things that you have read. Did
you answer that letter in writing?
A. The notice of the termination, is that it?
Q. Yes. The letter of August 2, 1935, says he thought you
were going to repay that money before that and he wished
you would pay the $1,400, and a number of facts which it
states as a reason for terminating the .contract under the
thirty days' cancellation clause, does it not Y
A. It states other reasons, yes, sir.
Q. It said it was running the company into debt, and so
forth, and they can't go on?
A. It says they are informed that the paper is insolvent.
Q. Did you ever answer that letter in writing!
A. Honestly, I don't know.
Q. You don't remember answering it Y
A. I don't remember whether I answered it or did not answer it.
Q. You had a bed in the church house on Franklin Street,
did you not f
·
page 70} A. Ifad a what?
Q. A bed.
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A. No, sir.
Q. At 110 West Franklin StreetY
A. No, sir.
Q. Well, you had an office there!
A. I had an offic·e there, yes, sir.
Q. And you continued to go there daily for the thirty-day
period referred to 1
A. Yes, sir.
.·
Q. You went there every day for thirty days?
A. I won't say I went there every day, but I went there
regularly.
Q. And during that period of time Bishop Tucker tried
to help you get another job by writing that letter of recommendation you have readY
A. Yes, sir.
Q. Mr. Cooke, who is a personal friend of yours, wrote
you that nice letter saying he was sorry they had to call it
o:fff

A. Yest sir. .
,
~. Did yo~ at any time during that period, claim that the
cancellation was made in bad faith!
·
A. During this thirty days Y
Q. Did you say that the things they said were untrue f
A. During this thirty days?
page 71 ~ Mr. Smith: Your Honor, I object. There has
been nothing said by this witness about the cancellation. The cancellation has not been put in evidence.
The Court: Overruled.
By Mr. Catterall:
Q. During that thirty days did you accuse Bishop Tucker
of saying things to you that were untrue T
.A. Nq, sir.
Q. It was not until this suit was brought that you made
any claim that his statements were untrue Y
.A. I have never made any statement that his statements
were untrue.
Q. Do you state now that the statements in that letter of
August 2, 1935, are untrue f
A. That is a hard question.
Mr. Smith: If your Honor please, there is nothing to this.
The bill states what the plaintiff charges and alleges, and
whether he thinks they are true or not true.
The Oourt: The witness is on the stand now. Let us see
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what he has to say about it. He doesn't know what you put
in the bill.
Mr. Smith: I think he does.
The Court : Go ahead.
page 72 ~ The Witness : Just a minute, please, Judge.
That is a hard question. ·undoubtedly, Bishop
Tucker would not sign anything that he, himself, did not believe to be true, and if he were told the things in here-that
are in this letter-he would not have written it to me unless
he believed them to be true. Does that a.~swer your question,
Sir?
By Mr. Catterall:
·
Q. Now, I will ask· the question, is there anything in that
letter except the $1,400 is the wrong figure-you and I agree
-except for putting the $1,400 too high, is there any untrue
statement of fact in that letter~
A. Well, Mr. Attorney, I have not had access to the company's books. I don't know a thing in the world about how
much money they had in bank, or how much money they had
in the desk, or how much money they had anywhere. I never
had anything to do with the Southern !Churchman's books.
Q. Do you wish to testify that any fact in that letter is untrue?
·
A. No, sir, I would not wish to testify that any was untrue, or that they were all true, either.
Q. Now, that letter of August 2 was not the first talk you
heard about the financial troubles of the Southern Churchman, was it~
·
A. No, sir.
Q. ,Along about !t[ay of 1935, about four months
page 73 ~ before that letter, the thing began to come up as
to what was g·oing to happen to the Southern
Churchman, didn't it?
A. Yes, it was a discussion about it along about that time.
Q. And along about !tiay, 1935, you tried to buy the Southern Churchman?
A. Yes, sir.
Q. And pay all of its debts?
A. Yes, sir.
Q. Or get them paid.
·Mr. Smith: If your Honor please, I just want to interrupt
to say there has been nothing introduced in direct evidence
about whether he was g·oing to buy the Southern Cliurchman
or buy the New York Times. Now, if he introduces new sub-
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ject matter by this witness, I want him to be bound by it. He
has got a right to make him his witness if he wants to, but
I want to know if he is going to cross examine this witness
on the basis, first, of the testimony that he has given, or,
second, making him his witness and introducing new material, and I just want to object if he is going to introduce
11ew material that goes beyond the scope of the direct examination.
·
The Court: The rule is, Gentlemen, that he can cross examine him on what he has testified or anything
page 74 ~ that is relevant thereto. If he cross examines him
on something· irrelevant to the testimony he has
already given, he makes him his own witness and is bound
by it. That is a recognized rule of evidence.
By Mr. Catterall:
Q. In May, 1935, about four months before the cancellation, you were discussing the advisability of buying the
Southern Churchman and paying all of its debts, either out
of your pocket or frorn the pockets of friends; is that correct?
A. Theoretically correct, yes, sir.
Q. You personally were completely and hopelessly insolvent in ~{ay, 1935¥
A. I was not, Sir.
Mr. Fulton: Wait a nrinute. I object to that. He didn't
have to be solvent. I note an exception to the solvency of
Mr. Quick at the ti1ne of the.
The Court: Objection overruled.
By Mr. Catterall:
Q. You were insolvent, you did not have enough money to
buy this paper in May, 1935·?
A. I did not claim to have enough personally, but I did
have friends who would put :U)l enough money to fulfill what
I had written I would be willing to do, Sir.
Q. Now, you put your offer in a formal letter to
page 75 ~ Bishop Tucker, and I offer it in evidence and ask
you to read just the paragraph numbered 5 dealing· with the debts of the Southern Churchman.
Mr. Fulton: If your Honor please, I ask that the whole
letter go in if they bring in part of it.
Mr. Catterall: You will have to read the whole letter, Mr.
Quick. Read it aloud an9 clear and as ·fast as possible.
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(The witness read the letter and the same was filed, marked
''Defendant's Exhibit No. 1''.)
Q. In the very beginning of that letter, you start off, ''In
view of the :financial situation" Y
A. ''In view of the· general situation of the .Southern
Churchman, to finance the publication of the paper-''
Q. What was the g-eneral situation you referred toY
A. They would not raise the $2,000 revolving fund that
their contract required them to raise. ·
Q. Where did you get the $1,400 for the fundY
A. That was supplied, I belieye, by Mr. Cooke.
Q. And jt was at that time that you had your conversations
·with Bishop Tucker in which you discovered that Bishop
Tucker thought that his note would be paid off at the hankY
A. I could not tell the date of that, to save my life. I did
.have such a conversation with Bishop Tucker; I
page 76 ~ don't know the date.
·
Q. After you wrote that letter, you had many
conferences, did you not, with Mr. Cook and Bishop Tucker
and various other officers and directors of the Southern
Churchman. Company, and isn "t it a fact that they gave very
earnest, serious, bona fide consideration to your offer to buy
the paperY
A. All but one said that the paper should be sold.
Q. They almost accepted your offer, didn't they?
A. Yes, sir.
Q. And it was finally understood between you and them
in your conversations that the paper was in desperate financial condition at that time and that it would, therefore, improve the finances if you would take it over. You thought,
and many, if not a majority of the board thought, that the
paper was so bad off financially that you run it better than
it was being run then Y
Mr. Smith: I object, if your Honor please. The witness
can't tell what the members of the board thought.
lVIr. Catterall: What they said.
The Court: He can tell what he thought and what the
members of the board said to him.
·
Mr. Smith: He asked what the members thought. I object
to it.
page 77 ~ The Court: He can tell what he thought and
what the members of the board said to him.
A. The :financial situation of the paper was not in such a
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condition that it could not be maintained, that it could not
be continued, without an additional nickel of money being
put in it. It is running today; this is eighteen months afterwards and it is still running, and I doubt if a nickel of money
has been put in it. So, the financial condition of the paper
could not have been so terribly serious in the maintaining
of the paper-I mean, in the continued publication of it. U ndoubtedly, it is serious, if you want to know the truth of
'vhat the members of the board said. They said that a change
in the publishing· editors-! do not mean the religious editors
of the paper-would mean probably the saving of the paper.
Q.. They thought it was about to sink beneath the waves Y
A. Ye~...
·
Q. They said that they thought it was about to collapse?
A. No-, sir.
Q. What did they say!
.A. They said they thought it needed a change in ownership; I will put it that way.
Q. Don't conceal anything·.
.A. I am not concealing anything at all.
Q. vVhat was the nature of the indebtedness that
.
page 78 } you were going to get paid Y
A. I don't believe I can answer you that accurately because, as I recall, I aslred Mr. Cook what was the
approximate amount that the paper owed at that time and
the figure he gave was $14,000.
Q. You were making a proposition to buy that thing ''lock,
stock and barrel' 'Y
A. Yes, sir.
Q. And you did investigate the condition of its finances before ma:ny advances, did vou not Y
.A. No, sir.
·
Q. You made no investigation whatever¥
A. No more than what ~{r. Cook told me.
. Q. You didn't know. they owed the printer about $10,000
In arrears!
.A. Yes, sir, I knew that.
Q. And didn't you know that they were so strapped that
they had to take the cash around to buy the paper on which
it was printed Y ·
A. Yes, sir.
Q. They had no credit at all, had they?
A. Yes, sir, they had credit, because time after time they
had the paper published without paying for it that particular
week.
'
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Q. And you knew the salaries of the people who worked
for the paper were behind Y
page 79 r A. I knew that Mr. Cook's was.
Q. Well, I won't ask for your conclusion as to
that.
Mr. Smith: You are bound by it.

l
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By Mr. Catterall:
Q. ·Now, you not only put on this campaign, but you had
put on other campaigns for this paper and other religious papers, had you not?
.A. One other.
Q. vV ell, I am willing to be bound by it if you say you are
an expert on putting on campaigns of this nature. Do you
agree with that?
A. No, sir.
Q. You are not an expert f
A. No, sir.
Q. Have you had enough experience to know about what
percentage of subscriptions that are signed for this type of
paper are eventually not paid for?
A. Solely based on the five years', not continuous, but five
years' part time work with the Southern Churchman and the
same years' time with the New York Churchman. The books
of the Southern Churchman would show the average cancellations on Woodbury's and my work. In the four years prior
to starting this campaign, the records will show the average
cancellation for the first eight months of the campaign. I be. lieve I have .got the ·figures of the New York
page 80 r Churchman showing cancellations which ran approximately the same as the eight months of the
Southern Churchman.
Q. Those things run fairly regularly?
A. Yes, sir.
Q. I mean, you know a certain percentage won't be paid'
A. Yes, sir.
Q. That is something like life insurance mortality tables?
A. Yes, sir.
Q. What is that percentage, just roughly¥ I don't want it
to three decimals. It is about 25 per cent, isn't it, !{r. Quick?
A. Just a second, please. !£ay I have a pencil, please?
Q. I am not asking about this particular campaign; I am
asking for the g·eneral figure that you have told the various
people when they haye asked you the same question before.
A. On the old Southern Churchman, as it \vas published
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and edited under its fundamental principles prior to Bishop
Tucker's taking hold of the paper and the editorial policy being slacked up, or whatever the proper term would be ther~,
the paper was, I have been informed by Mr. Cooke, averaging· about 25 per cent. I have never had the records of the
.
Southern Churchn1an. I don't know what they do.
Q. You have been in charge of the campaign and you have
been paid on the basis of what is actually paid in,
page 81 r and it is a fair statement, is it not, that year in
and year out, you run a campaign for a year and
then you lose about 25 per cent of those subscribers when
you run another year?
A. That would not have been the case on .the Southern
Churchman as it was published from January 1, 1935, on.
Q. For the purpose of laying the foundation for a possible
contradiction, you have said to several people, have you not,
that the thing runs 25 per cent regularly¥
A. Yes, sir, I have said-don't mix me up-I have said.
that the records of the paper in the past show approximately
25 per cent the first year, that is, as the paper was published
prior to this new thing starting in 1935. I believe I went
further to state that it went about another 25 per cent the
second year, and that the 50 per cent remaining stayed on
approximately until they died.
Q. 50 per cent?
A. I think it was somewhere around there.
Q. You lose 25 per cent the first year and 25 per cent the
next year, and anybody who hangs on for two years hangs
on for years-that is the general experience?
A. The general experience, but that was based on the old
publication and not on the new publication, because those
statements were made prior to the paper being increased
from 16 pages to 24, prior to the paper having all those new
departments llut in it, prior to its improving in its
page 82 ~ editorial writings, prior to its impr~vement in its
general set-up and general make-up. Prior to the
little bit it did improve, it was just a wee, small bit.
Q. Yon have here all of the original accounts that passed
back and forth between you and Mr. Cook under this contract, and a couple of months ago you and your lawyer and
I sat down and went over these accounts and we decided on
what we would agree upon and what we could not agree upon ..
Will you look at that paper, please, Mr. Quick, and tell the
Court how much of that you agree is a correct statement
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between you and the Southern Churchman and how much you
do· not admit?
·
A. ~starting out here it says, ''.Cash retained by Quick, $3,246.45". I did not retain any of·it, so I certainly can't agree
that I retained that. -Now, would the net sum-is that what
you are trying to get at Y ·
Q. I am referring to what I thought was agreed upon b~
tween you and lVIr. Smith and myself the last time we were
over here.
A. It should be around $879.
Q. The correct :figure for September 4 is $892.76, isn't it Y
.A. That is approximately right, yes, if that is what you are
trying to drive at.
Q. You have a copy of that, haven't youY
A. Yes, sir. Now, on Mr. Cooke's summary
page 83 } sheet he shows figures of $879.81.
By Mr. Fulton:
.
Q. What does that relate toY
A. That relates to the-that $879.81 would be money used
for the circulation and other expenses, campaign expenses
in excess of my credits for subscriptions, my credits for special funds and n1y credits for advertising. In other words,
the operating during this eight months' period had cost the
Southern Churchman $879.81 more than they had actually
taken in.

J

By 1\fr. Catterall:
Q. If you will, hand that to the .Stenographer to mark. I
would like to ask one question.Mr. Fulton: I. would like to ask what figures are going inY
Mr. Catterall: Mark it as far as it has been testified to
by Mr. Quick.
.The Witness: vVell, I haven't testified to that at all, Sir.
Mr. Fulton: If your Honor please, if it goes in at all, it
should be first explained to the Court. I think there is no~ody can understand that if it gets into the record. NQW,
1f you offer an exhibit, it oug·h.t to be made intelligible t6
the Court and its relevancy be shown.
·
page 84 } The Court : Let us see if the witness understands
it.
1\fr. Fulton: I w:ant to know what they are trying to get
from that record.
.
.
.
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The Court: All he has testified to is eight hundred-some
dollars.
Mr. Fulton: That is all, and that I have no objection 'to
going in. Eight hundred-some dollars doesn't shown on this
paper at all.
.
·

By the Court:
Q. Where did you get that from, then'
A. I got that from the final statement Mr. Cook gave me-Q. Well, what is this statement?
A. So far as I know, it is signed by Tom Thorne-Mr.
Crowder, anyway.
Q. Do you know what it is 1
A. It is a financial statement of some sort, but I don't
Imow what it is, Sir.
Q. You don't know anything about it~
A. Never saw it before to my knowledge.
Q. Well, you see it now, don't you 1
A. Yeas sir.
Q. Is it intelligible to you?
A.. Not without sittin~ down and taking these figures here! can check It and find out, Sir.
page 85 ~ Q. Check it and see.
A. Some of these figures I never laid eyes on before. I have no idea where they were derived from, or anything else.
By Mr. Catterall :
Q. Well, I will have to start a little bit farther back. Now,
here is a statement dated August 31, 1935, and is a copy of
the statement you have, and I want to offer this in evidence.
Just identify this as the copy of the statement that you have.
A. This is not a. copy of the statement I have, inasmuch
as it has these figures on the bottom of it.
Q. Well, then, give me the statement that you have and I
will offer that in evidence.
1\fr. Fulton: Well, I want to see what you are trying to
offer it for. I don't see the relevancy of it yet. I am objecting to this paper until they show its relevancy.
· The Court: He has withdrawn that and asked the witness
to give him the paper he has.
Mr. Fulton: I mean the paper he is asking for. I want
to know the relevancy of putting in the exhibit. What is its
pertinency?
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The Court: I presume he is trying to show the account
· between- the parties. That is what we are trying
page 86 ~ to get at if we ever get to it.
Mr..Catterall: The account is agreed on up to
that point. It is just a question of getting· it down in black
and white.
·
The Witness: 1 have admitted that, Sir, right here.
Mr. Catterall: ·All right, hand me that so I can put it in
evidence.
Mr. Fulton: That ·relates to what had passed.
Mr. Catterall: I will ask him a question that will make it
perfectly clear, if you will hand me that. _Now, let the Stenographer mark this, please, as Defendant's Exhibit 2.
Mr. Fulton: Before this is marked as an exhibit, I want
to know what is the relevancy and pertinency of that paper.
This suit is for a breach of contract, not for money due in
the past. Are they offering it to prove indebtedness against
this man, or to prove damages?
The Court: Both sides are claiming money against each
other, t~at being an account between the Southern Churchman and Mr. Quick.
Mr. Fulton: It doesn't appear until this moment what it
is for.
·
The Court: I am trying to get at whether Mr. Quick owes
the ·Southern Churchman or the Southern Churchman owes
1Ir. Quick. If you will ever understand it and get
page 87 } down to it-·
Mr. Fulton: That is part of the case, 1 grant
you.
The Court: No, that is all of it.
Mr. Fulton: That may be, but I want to know what is the
relevancy of offering that paper.
Mr. Catterall: I will tie it up with the letter of .August
2, the cancellation letter.
.

Q. In the cancellation letter, Bishop Tucker refers to a
$1,400 balance due from you to the Southern Churchman Y

.A. Yes, sir.
Q. Since then, you sat down with Mr.. Cooke to go over
those :figures Y
A. No, sir.
Q. Well, Mr. Cooke handed you these :figures and you verified them against your records and the net result of these
:figures is that when .we said $1,400 in that letter, we should
have said $879.81 Y
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A. Yes, sir.
. Q. ,Now, I offer this in evidence; and if yo~ will just fol·
low me on this, this paper, which you .took out of your :file,
shows a summary of all the reports that you made, beginning
with November 30, 1934, and ending in August, 1935, and it
shows the number of subscriptions that you obtai~ed, the
commissions that were due you, the cash that was retained
by your field staff where it was paid in money, and
pag·e 88 ~ the credits due you from the Southern Churchman, and it also has a number of items of cancellations?
·
A. Yes, sir.
Q. Anrl: as far as this statement goes, from the beginning
of your operations under this contract down to August, 1935,
it is a true statement, and your books agree with Mr. Cooke's
books to that extent?
A. Within a few dollars.
Q. And this statement shows a balance in favor of the
.Southern Churchman against you of $879.81, and that balance
means, as I think you explained quite clearly a moment ago,
that if you talm all the money that came in on all of these items
and consider that you are entitled to $1.90 on every subscription actually paid for, you have been paid $879.81 more than
the number of subscriptions multiplied by 1.90; is that a fair
statement of what this paper shows Y
Mr. Fulton: If your Honor please, he takes a paper here
with a lot of figures on it, and the paper speaks for itself if
you identify the figures as correct. Now, he asks if that is a
fair statement of what it show:s. They are putting the paper
in for the benefit of establishing one fact. The paper speaks
for itself.
The Court: I think the paper speaks for itself.
Mr. Catterall: If you will just mark that as an exhibit,
please (marked ''Defendant's Exhibit 2").

Q. I want to r~fer now to a clause of the contract of November 27. You made this final draft
of this contract, did you not Y
A. I redrafted that from a contract that Mr. Cooke sent
me, Sir.
·
Q. And this final draft was what you presented to Bishop
Tucker to sign?
A. That was a redraft from his, yes,. sir.
Q. 'Now, if you will look about the middle of the contract

page 89 }
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'vhere it says the Southern Churchman agrees to pay you
$1.90 for each new subscription and a certain percentage for
gifts that you obtain, you have been paid all that you earned
on advertising and gifts up to the termination of the contract; is that not correct Y
.A.. I do not consider that I hav:e been paid anything, in
that sense. l\ly 'vork was predicated on a minimum of two
years, with the anticipation of a lifetime at it. Therefore,
whether it was a credit on the accounts here, instead of being
paid cash, all I was trying to personally get was enough to
barely exist on-$25.00 board.
Q. You misunderstood my question. You got a certain
amount of advertising Y
.A.. Yes, sir.
Q. And you were to receive a certain percentage for itt
A. Were to receive it? Yes.
Q. You have been paid that percentage in fullY
page 90 ~ A. ·No, sir; that has been credited to my account.
Q. Well, it has been credited to your account 7 ·
A. Yes, sir.
.
Q. And the same thing is true of the gifts that you obtained-it has been credited to your account?
A. Yes, sir.
Q. Now, the commissions werP. to be $1.90 on each $3.00
subscription, then it says: ''From the above commissions
paid, said Quick undertakes and agrees to pay said subscription representatives of the publication and to assume the direction and responsibility for the <~irculatipn work.'' Those
subscription representatives were these people that you have
referred to, these seven people that were cut in the field 9
A. Yes, sir.
Q. Now, in July of 1935 you had about seven or eight of
these people scattered around oyer seven or eight different
states?
A. Yes, sir.
Q. ''Out in the field,'' as you call it. And they had to eat
and travel; and did you pay them enough money so they could
eat and travel and live 1
A. Yes, sir, in July. .
Q. And at the end of July, did you or did you not tell the
representatives of the Southern Churchman that you did not
have enough money to send to these men so they
page 91 } could eat and live and travel?
·
A. When I was notified-when I received that
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notification, I sat down and wrote those salesmen notifying
them of what I had been notified and expressing my opinion
very frankly as to what I thought.
.'
Q. No-I want to know what you told the Southern Churchman at the end of July?
A. What I told the Southern Churchman Y
Q. Isn't it a fact that you asked Mr. ·Cooke to give you
money to pay those men in the field so they could live?
A. Yes, sir. Each week I did that.
Q. And isn 't.it a fact that you told lVIr. Cooke that you did
not .have the money to keep those men in the field 1
A. I never had had the money.
Q. And it is true that on August 2, 1935, you did not have
the money to keep those men in the field¥
A: The whole contract was not predicated on my having
any money to keep the men in the field. There was a revolving fund of $3,000 that they were supposed to put in there
that was supposed to keep the men in the field-not me.
Q. I don't want to argue the meaning of the contract with
you. Just answer the question, please.
A. I did, Sir.
Q. Isn't it a fact that on August 2, 1935, you did not have
the money to keep those men in the field Y
.A. I asked for the money to pay the men in the
page 92 ~ field; it was refused me, so consequently, I could
not send it to them.
Q. Well, this one question: You did not' have the money
to keep those men in the field? .
Mr. Smith: I object to the question. It has been answered.
The Court: Let him give a direct answer, and he can give
any explanation he wants.
A. I testified I did not have the money to keep the men
in the field.
·
By Mr. Catterall:
Q. And you stated that fact to Mr. Cook and Bishop Tucker
and the other representatives of the ·Southern Churchman
prior to August, '35, did you not?
.
A. Probably I did. I don't remember.
Q. And you asked them to provide the money to keep your
representatives in the field?
A. Yes, sir.

..
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. Q. Your lawyer, in the pleading'S-and I don't suppose you
have seen them-suggests thatMr. Smith: I object, if your Honor please. The lawyer
doesn't do anythingThe Court : I am not going to undertake to say
page 93 } what they do.
.
Mr. Fulton: Anyway, I don't think the com-,
mentis proper.
The Court: I am commenting to Mr. Smith. Some peqple
are called lawyers and are not lawyers.
By Mr. Catterall:
Q. I will _strike all of that out.
There is a clause in this contract, just after the one we
have been reading, about cancellations, and it says that, ''any
subscriptions which may be cancelled or not paid for by the
subscriber shall be. deducted '(notice the word '·deducted"
in large type) from the commission check each month for all
such cancellations or un-paid for subscriptions". Did you
ever ask the .Southern Churchman to deduct those from your
checks?
A. Not that I recall, Sir. However, they were deducted
by being charged back against my account, Sir.
Q. Yes, sir. You never al:3ked them to deduct anything
which they refused to deduct, did you?
A. Any cancellations, Sir~
Q. Yes.
A. No, sir. Mr. Cooke presented those cancellations to me
as having been charged against my account, and in that 'vay
they deducted them from commissions ultimately due me.
Q. Whenever yo·u asked them to do anything, you asked
them to give you more n1oney; you never asked them to give
you less money?
page 94 } A. Yes, sir, all the time more money.
Q. You actually worked for nine months ; you
have been saying eight all along, but it was actually nine
months?
A. I was there nine months and did the best I could the
last thirty days.
Q. And during· the nine n1onths the total credits which you
earned were about $9,800?
. A. May I see the paperY That is the only record I have
got o_f that. (After referring to Defendant's E,xhibit 2.) .Approxunately.
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Q. $9,800, in round figures, was the total credits for every- thing during· that nine months?
A. I don't see in that the special fund credit. Although it
may be in there, I haven't caught it yet.
. Q. Well, this is the credits for your $1.90 per subscriptionA. On the circulation work and advertising.
Q. And the gifts ; the gifts are $607 7
A. I don't see that.
Q. Well, that is not on that sheet, but you gave that separately as $607. It is on the summary in front, that pencil
summary.
A. Right there (indicating).
Q. So, your total credits for the :first nine months were
about $9,800!
A. Yes, sir.
page 95 ~ Q. 1Now, you filed. an answer to an interrogatory
in here, saying that your total expenses for that
period were about $8,145¥
A. What did I file f
Q. Give me the original papers. I 'vill have to refresh
your recollection. - On the top line of that page, above your
sig·nature, which is in answer to Interrogatory No. 9 filed
in this Court in February, 1936, you state that your total expenses were $8,145? A. Just a second, please.
Q. It is over your signature, sworn to?
A. Yes, sir, I see that. I presume you have it correct. All
right, Sirf
Q. So you say that figure is correct?
A. I reckon it is.
Q. Now, that whole eight thousand and some-odd dollars
expenses was paid out of the money raised on this campaign;
is that correct?
A. Yes, sir.
Q. None of that money was paid by you out of your own
pocket?
J.l. No, sir.
·
Q. It all came from the Southern Churchman from the campaigns 've have been discussing?
A. Yes, sir, that money was all furnished me by the Southern Churchman.
page 96 ~ Q. They furnisheq you over $8,000, didn't they!
A. They furnished· me more than that, Sir.
1
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·Q. Between September 27, 1935, and March 2, 1936, you
earned, you have said, $2,295?
A. That is about right.
Q. Did you earn any more than that during that period Y
A. No, sir. That was when I was in active service in the
Army and that figure is approximately correct.
Q. All of your earnings from the time you left the Churchman down to 1\!arch 2, 1936 7
A. September to March.
Mr. Fulton: If your Honor please, I am objecting to that
testimony as to what this man has made since he left the
Southern Churchman. It is not relevant whether he made
a penny or a dollar of commission, on any issue here.
.
The Court: No, I think we have had enough· on that question.
Mr. Catterall: No further questions. You may stand aside.
R:bJ-DIRECT EXAl\!INATION.
Bv

~lr.

Fulton:

~ Q. You were asked by counsel on the other side as to the ·
note for $2,000 endorsed by Bishop Tucker, and. you were

also asked as to the reference to that note made in
pag·e 97 } the letter of ~ancellation dated August 2, 1935. I
understood you to tell the Court that it was stated
by you and it was understood that no money was to be paid
back, that is, out of the revolving fund, during the first twelve
monthsf
Mr. Catterall: I object to the form of the question, your
Honor.
1\!r. Fulton: Well, it is cross examination.
The Court: No, you are wrong-·
Mr. Fulton: I will change the form of it:
Q. -Is that correct?

A. (The witness did not answer.)
Q. Do you }{now what you are looking for?
A. Yes, sir; I am looking- for a letter which I wrote in
which I said to Mr. Cook that it would be at least two years
before the total revolving fund could possibly be paid back
fr.om the circulation campaign. And in my conversatipn with
B1shop Tucker, Mr. Cook, and Mr. Gibson, I made the statement that no paper could put on a circulation campaign and
be profited from the cost point-any circulation cost point-

72

Supreme Court of Appeals of Virginia

A us tin T. Quick.
the first twelve months. I have that letter if you wish me to
put it in evidence. Q. All right, get it out.
A. I have it right here, Sir.
Q. All right, Sir, read it.
page 98 ~ A. ''It will take some money to get the Southern
Churchman started-''
Q. What is the date of it?
'
A. November 6, 1934, written from Philadelphia, addressed
to Mr. Cook.
1vfr. Catterall: That is before the contract, your Honor,
and is covered by the ruling heretofore n1ade, Sir.
The Court: Objection sustained.
Mr. Fulton: If your Honor please, on that point, don't
you think that in cross examination, where it has been brought
out by the other side, a:s it has here, that a part of that $2,000 was to be paid-now, under the contract, the ·contract
doesn't say any part of that revolving fund 'vas to be paid
back in twelve months, but it was allowed the other side to
go into the question of the fact that Bishop Tucker, as a result, and as an excusefor terminating the contract, endorsed
the note and waited for Mr. Quick to repay a part of that
subscription fund. :Now, I moye to strike out ·all that was
said by Bishop Tucker about that. But it is competent for
this witness to state what was said about terminating the
contract-we don't know. This clause of the contract reads
this way, ''That the .Southern Churchman underpage 99 ~ takes and agrees to raise a sum of money not to
exceed $3,000, should such total amount be necessary, which sum is to be used solely for the purpose of
financing the securing of new subscriptions, the preliminary·
expenses involved in securing donations, contributions for
the payment of debts and maintenance of the publication, and
for the preliminary expense involyed in the securing of advertising for the publication''. · Now, they come in and say,
we terminated that contract because a part of that, $2,000,
has been raised upon a note endorsed by Bishop Tucker and
Bishop Tucker was calling on the Southern Churchman about
releasing him, or wanting his money back. I submit to your
Honor, if you are going to let that go in, you can let the
understanding had, when that understanding was written, go
in, that this $2,000 was during the life of the contract and
not on the will of somebody to endorse paper for the Southern Churchman. This man didn't owe the money. They
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agreed to put that money up for the very purpose. They
knew just what that letter contained; they knew they were
starting to put on a campaign of solicitation; they knew that
took money to finance it and sell it and get jt going; and yet.
they come in and say, Somebody endorsed a note for the
·
·
Southern Churchman to put up a part of this and
page 100 } now we are calling on you for the payment of that
and using that as an excuse for terminating the
agreement.
. .
NO\V, I move your Honor, if you sustain the objection to
this evidence going in, that you strike out all that was said
by 'Bishop Tucker.
.
. · ·
The Court: The motion to strike out is denied and the objection to the question is sustained. Bishop Tucker, .the rec7"_
ord shows, wasthe Chairman of the Southern Churchman, or·
editor· of the Southern .Churchman. There has been a good
deaf of testimony about his endorsement of that note. ·No-:
body objected to it and I let it in. Now, you can ask him
anything about Bishop Tucker's endorsement that you. want
to.
Mr. Fulton: I note an exception for the reasons stated.
Now, I ask that tha.t letter be marked and identified and offered to be introduced, and the Court refuses it to be introduced.
The Court: That has already been in.
Mr. Fulton: No, that letter that has been identified has.
not been put in and we are asking that it be identified for the
sake of the record.
The Court: Well, mark it, to save the record; but not for
my purposes.
.
.
Mr. Fulton: I understand, your Honor.

1

(The letter was marked for .id¢nti:fication, ~' Plaintiff.'s. Ex,.:
hibit 5, Excluded".)
page 101 } By ~Ir'. Fulton :
.
. .
Q. Now, you said you offered to buy the paper ..
and that all the trustees or officers of the Southern Church-'
man were in favor of accepting your offer except one.. W~s
that the only reason your offer was declined, that you. knQw ·
of~
·
A. Yes, sir.
.
~ ~ ...
Q. Did they prefer to continue· the publication themselves?
· A: Yes, sir~
· ·
.
.

•

I

. .

•

'

. . . . ..

·-

... , ...
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Q. Who is the one that objected¥
A. No one objected to me, but I was informedQ. Who was the one that objected to selling the paper to
you?
.
A. Mr. Langhorne Williams, Jr., I was informeu.
Q. Now, you were asked about t~e cancellations of the subscriptions and you answered that they were 25 per cent for
the first year and 25 per cent for the second year, as a rule,
in publications of this character?
·
A. No, sir, that is not what I answered.
Q. Well, what did you say?
.
A. I stated that those percentages were based by pr1or
experience with the Southern Churchman and with the New
York Churchman-not with the New York Churchman-with
the Southern Churchm.an prior to the change in editorial policy
and change in the editor. In other words, in the
page 102 ~ four years I had worked previous to that time.
Q. What were the figures showing the average
cancellations during the nine months of your contract of subscriptions 7
A. January 22, 1935, from the start of the campaign up to
that time, there had been six cancellations. Now, to make
that correct, you should have the number of subscriptions
taken within that period.
Q. Go ahead.
A. Without verifying- my addition, the first cancellation report handed me, ,January 22, 1935, showed six cancellations.
From the week ending December 8 to the week ending January 21, there were taken in 370 subscriptions. Now, do you
wish that gone over in each period?
Q. Go ahead and give it.
A. Would it ~implify matters should I give you the total
number of cancellatipns for. that period of time as against
the total number of subscriptions~
Q. Yes; that is what I asked for. "'\Vhat ·were the actual
cancellations during that nine months' period?
A. The last cancellation report Mr. Cooke gave me was
dated August 15, 1935. The total cancellations, according
to the reports that he gave me, from December 5, 1934, to
August 15, 1935, totals 116.
Q. What were the total subscriptions during that time?
A. Approximately 5,300.
page 103 ~ Q. Now, you were asked another question as
to the total amQunt of indebtedness that was given
you when you were trying to buy the paper. What was the
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total amount of the indebtedness of the paper when the contract was made and entered into 1
A. I don't know, Sir.
Q. You were asked a question about $891.71, if that was
not due by you to the Southern Churchman. What was your
answer to that? Was that a personal debt due by you, or
did it become a part of the revolving fund that had not been
returned~

~Ir. Catterall: I object to that question. He is just telling the witness what to say.
Mr. Fulton: No, I am just asking what that was, Judge.
The Court: That is the same question you objected to before when he asked it.
Mr. Fulton: He asked it, and I a·m asking it back to let
it in.
The Court: Well, you ought to be consistent.
1\fr. Fult9n: All right, he ought to have been consistent
and not put it in.
The Court: Go ahead.

A. That was the difference between the total credits to me
on the books and the total amount of money advanced by the
Southern Churchman to me for the fulfilling of the
page 104 ~ different things I had to do.
.
Q. Was that a part of the advancement under
the clause of the contract relating· to the $.3,000 to be raised Y
A. Yes, ~ir.
Q. I will ask you to tell the Court whether the financial
condition of the paper before and at the time the contract was
made was substantially changed for the worse from the time
it was made up until the tin1e the contract was terminated;
was it or was it not?
A. Was the financial condition of the paper worse or better?
Q. Yes.
A. Again, I did riot have access to the books and could
only give you what I was told. I don't know. I was told certain things.
Q. Well, what did they tell you about the betterment of
the paper, the condition of the paper?
A. If I remember correctly, I was told that the paper was
heavier in debt than it was prior to the campaign being
started. I was told by Mr. Crowder and Mr. Cooke that if
it had not been for the circulation campaign and the money
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due to come into the paper from subscribers and special funds
'vhich had not been paid, that the paper_ would be in a much
worse condition than it ever had been...
Q. You tell the Court that the officers of the Southern
Churchman told you that tbe effect of the campage. 105 ~ paign was to improve the :financial strength and
~pil~~~

I

A. That it improved the financial strength from the fact·
that money was due fron1 individual subscribers, but the indebtedness of the paper was greater than it .had been.
Q. No,v, the contract provides,. ·in the fourth clause from·
the last, that, ''Said Quick shall receive. commissions on any
ne·w subscriptions coming in direct to the publication for the.
next six months' period from the territory in which the representatives or he may have worked''. Did the Southern.
Churchman ever account to you for any new subscriptions
that came in for six months after the termination of the contraet?
A. No, sir.
Q. Does that statement include any subscription that came
in direct to the paper for that period of time 1
A... I think there is one or two on there I got creditQ. That came in after the termination of the contract?
A. No, not after the termination.
Q. That is what I am asking you about. ·
A. No, nothing after the termination _of the contract.
1\fr. Fulton: I will call on you gentlen1en to ·furnish us
a list of all the subscriptions that came in within six months
of the date of the termination of the contract.

page 106

~

RE-CROSS EXAMINATION..

By Mr. CattP.rall:
Q·. In spP.akin~ of thP. cancellations thP.re and going over
those sheP.ts that were furnished to you by Mr. Cook :which
you were making a summary of,' those cancellations in~lud~d ·
the cases where the subscribP.r wrote in and said "I can't ·
pay" or "I won't pay. Please cancel my subscription,'' did
· ·' ·
·
they not?
A. So far as I know, they did, sir.
_
Q. And thosP. statements did not- include cases where, after a lapse of tim.P., the subscriber· did not pay and the com- .
pany cancelled Y ·
·· '
·
·
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A. The policy of the Southern Churchman in the past, to
the best of my know ledge and belief, was to hang on to every
subscriber and every name that they could get on the paper,
whether it was ever paid for or 11ot, and I have gone out myself and collected as high as $27.00 from one man in payment
of past subscriptions to the Southern Churchman.
Q. I just want you to answer this simple question: Those
sheets, on the basis of which you figured that there had been
only about a hundred cancellations out of 5,000 subscriptions,
did not include any cases where the subscriber went a few
months without sending any money or doing anything and
the company, thereafter, dropped his nan1e from the rolls 1
A. I answered that, Sir, by telling you it did
page 107 ~ not include any of those. Furthermore, the Southern Churchman, for three months, never sent out
a bill to any of those subscribers. I offered them the services of my own secretary to send bills with. No wonder they
didn't pay.

M.L!\.RION J. GUTHRIE,
a witness on behalf of the plaintiff, being quly sworn, testified as follows :
Examined by lVIr. Smith:
Q. What is your name, please?
A. Marion J. Guthrie.
Q. Were you one of the men 'vorking with }.fr. Quick for
the Southern Churchman under the contract that existed between the Southern Churchman and Mr. Quick in 1935 7
A. I was.
Q. Were you closely associated with 1\Ir. Quick in his
efforts in that operation f
A. Quite.
Q. So far as you could ascertain, 'vas J\~Ir. Quick vigilant
and vigorous in carrying out the terms of this agreement¥
A. The way bP bawled us out if we were not doing right,
I judge that he was.
· Q. Are you familiar with the results that he got, so far as
the procurement of subscriptions, ·advertising,
page 108 ~ and donation~Y
A. I am familiar with the advertising results,
llut the total subscription results I would not be familiar
with.
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Q. Are you familiar with the terms of the contract as it
relates to advertising, securing advertising matterY
A. Yes, sir.
Q. Do you remember what the rate was per inch at that
time when the campaign first started Y
A. I don't recall. I think it was $1.68; I am not sure. I
think it was $1.68 pP.r inch.
Q. At that time, what was the circulation of the paperY
A. Around 2,300.
Q. Now, did you attempt to get any of this advertising for
the paperY
A. I did.
Q. What success did you meet with?
A. Very poor.
Q. What was the cause of that?
A. Lack of circulation and lack of reader's interest.
Q. When you discovered that, how did that affect the emphasis· that Mr. Quick and the crew put on the matter of securing advertising?
A. Now, then, how was that question Y

(The pending question was read by the Reporter.)
A. There was nothing to do then but to wait until we got
morP. circulation or until the publication 'vas impage 109 ~ proved so the reader interest would be greater.
Q. To follow up thP. advertising line until the
circulation would bP. increased so you would have something
to o:ffP.r?
A. Yes, until the circulation increased and the publication
was improved so reader interest 'vould be greater.
Q Do you know whether, up until the time this contract
was terminated, Mr. Qui~k paid his men in the field all right?
A. I was paid very promptly with the exception of one
time.
Q. N o,v, where were you when you got notice ~hat the contract had been terminated?
A. I was-I had l~ft the publication in the latter part of
J ulv. I received no official notice of the termination of the contract, but 1\fr. Woodbury wrote me that it would be necessary
for me to travel and live on the cash that I could collect from
my work. Being located in thP. southern part of Kentucky,
where ca~h was s~.arce, I knew if was impossible, so I just
dropped the work there.
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Q. Under Mr. Quick's method of conducting this campaign,
how did that compare with the activities of the Southern
Churchman insofar as it concerned building up its circulation
before 1\{r. Quick took charge of that? Was Mr. Quick's plan
better or 'vorse than existed before that?
A. I have no definite knowledge of what ex·
page 110 ~ isted before, but as near as I could find out, there
wasn't any plan before.
Q. Now, taking for example, where did you go from Kentucky to the next pointY
A. When I left the Southern Churchman, in Kentucky,
that was my finish as far as the Southern Churchman was
concerned. I went from there to Cincinnati, Ohio, and from
thP.re to Detroit, Michigan.
Q. Did you find a favorable field there?
A. I was not with the Churchman.
Q. Would that have been in your territory if you had been
still with the Churchman Y
A. Cincinnati could have been logically in the territory,
Detroit rather northerly.
Q. Would you have been in a position to have procured results under this contract in ·Cincinnati Y
A. I think so. The conditions there were very favorable.
1\{r. •Catterall: If your Honor please, he has gone to Kentucky and he has ceased to work for the Churchman, and he
has g·one farther and farther afield and farther from the issues.
~rhe Court: I think it is going into the field of speculation
now. The objection is sustained.
Bv ~Ir: Smith:
·
Q. Would you have left the organization if Mr.
puge 111 ~ Quick could have continued his contract?
A. I workPd for 1\{r. Quick before he went to
Southern Churchman and I liked to work with him. I came
to thP. SouthP.rn Churchman simply on account of Mr. Quick
and I would have remained with him and would work for
him a~·ain if the occasion arises.
Q. Are you an expP.rienced man in advertising?
A. I have spent approximately twenty-five years of my
life in activP. advArtising work.
1
Q. After the circulation had been increased to 10,000, what
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would have been the reasonable valuation, or reasonable
figure for advertising. to flow from that to the Southern
Churchman¥
Mr. CattP.rall: I object, your Honor. That is too far
afield.
The Court: I don tt see how he can answer that. It is entirely guess-work. The objection is sustained.
Mr. Smith: He is an advertising man, ·and I want to see
if he can answer it, if your Honor please.
The Court: If he answered it, it would be nothing but
guess-work and I am not after guess-work, so the objection
is sustained.
~Ir. Smith: Exception.

By Mr. Smith:
Q. In your opinion, 'vhat would be the approximate relative increase in the advertising that the paper
page 112 ~ was getting at the time it was under 2,500 circulation and what it could have gotten if it had
been able to offer to advertisers a circulation of 10,000 7
· A. Based on my conversation with national advertisers in
Richmond and in Atlanta, if we had had that circulation, we
~ould have obtained some very nice contracts, what we term
in advertising, "Long-term contracts."
_ Q. Would it or would it not have been materially in excess
of the amount of advertising that you got when the paper
had only under 2,500 ¥
A. Yes, sir.

Mr. Catterall: I object for the same reason.
The ·Court: That is a question of enlarging the circulation
and the more advertising you could ·get, naturally.
Mr. Oatterall: That is all there is to it.
1\fr. Smith: That is all.
Mr. Catterall: No questions. Stand aside.
The Court : Is th~re anything further~
1\fr. Smith: Let us have a conference for just a moment.
(After an intermission :) We rest.
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page 113

~

JOHN H. COOKE,
a witness on behalf of the defendants, being duly
swo t·n, testified as follows :

I·
i

Il
I

I

}

II
)

I

II

!

Examined by ~{r. Catterall:
Q. Will you give -your name, please.
A. John H. Cooke.
Q. What has been your connection with the Southern
Churchman, the defendant in this case 7
A. Secretary and Treasurer and Business Manager.
Q. For how many years 7
A. Sixteen.
Q. Have yoU: always been friendly with Mr~ Quick'
A. ·Yes, sir.
Q. In connection with the beginning of this campaign that
we are speaking of, did you have any conversation with
Mr. Quick about the number of cancellations that might be
expected?
A. I don't remember anything about cancellations that
might be expected on what he turned in. There was talk about
the average cancellations per year.
Mr. Smith: If your Honor please, ~ object to that. The
cancellations are shown by the books of the company and that
would be what we would have to depend on, and the miscellaneous conversation is outside the scope of the contract.
The Court: Let us have the cancellations after the contract.
page 114

~

By

~Ir.

Catterall:

Q. At the time that 1\Ir. Quick started this cam-

paign, what was the financial condition of the paper?
A. Very heavily indebted.
Q. Just state briefly the nature of the indebtedness.
Q. Well, we o'ved the printer something over ten thousand; WP. owed the paper people a sum of money, over a thousand or so; we owed the salaries ; and we owed the bank $2,600;
and we owed salaries of $2,000 or more that were unpaid.
Q. So, what was the approximate total indebtedness at
that time?
A. Between fourteen and fifteen thousand dollars.
Q. Now, as this campaig-n progressed, what effect, if any,
did it have upon the expenses of publication 1
A. WhatY
.
.
Q. As the campaign progressed and new subscription~
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were obtained and under the contract you had to increase the
size of the paper to 24 pages, what effect did that have upon
the ability of Southern Churchman to meet its debts Y
Mr. Smith: If your Honor please, I object to that because
the question is whether there is any liability to the plaintiff;
and whether the paper was insolvent or whether
page 115 ~ they were multi-millionaires would not affect that.
The Court: The objection is overruled.
,1\fr. Smith: Exception.
A. The increase in the size of the paper from 16 pages
to 24 pages, of course, increased the cost of the paper. The
white paper and the printing and the mailing naturally threw
more cost on the publication. Naturally, it put a heavier
burden on us with no more increase in revenues, because we
had to put aside this $2,000, the special fund, and didn't use
it for that purpose, and naturally it put us a little farther in
~~

.

Q. Out of each new subscription 1\fr. Quick got $1.90 and
the paper got $1.10; was the cost of publication of th~ 'Southern Churchman more or less than $1.10?

lVIr. Smith: Objection.
The Court : Objection overruled.
· lVIr. Smith: Exception.

A.. The average cost of getting out the individual copies
of the paper for a year, 52 copies, was about $2.10 a year. We
g·ot $ROO a subscription, we paid 1\tir. Quick $1.90, which left
us in the hole, of course.
Q. Would you be good enough just to identify these as
copies of the .Southern Churchman during that period, so
that we can see what you are speaking of.
page 116 ~ A. Yes. This was published in October, 1935.
Q. Those are since the campaign ended f
A. That is after the campaign ended.
Q. Just put them in evidence as sample copies to show what
tlle Southern Churchman is.
1\'Ir. Smith: We move to exclude them and object to their
introduction.
The Court: That is the whole case-talking about the
Southern Churchman. Do you object to a sample of them
coming in!
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1\{r. Smith: If they arP. issues of a paper after this con.
tract was terminated, I don't see their relevancy.
The Court: That is exactly what you are concerned withafter the contract. The objection is overruled.
Mr. Smith: E·xception.

By Mr. Catterall:
Q. It has. been bro1J.ght out that Bishop Tucker endorsed
a note at the commencement of this campaign. What was the
amount of that note Y
A. $2,000.
Mr. Smith: Objection.
The Court: Overruled.
1\{r. Smith: Exception.
page 117

~

By Mr. Catterall:
Q. Was there any other conversation between
you and Bishop Tucker and 1\rir. Quick with respect to the
maturity of that note and whP.n it was to be repaid 7
A. None that I recall, except that the note when executed
'vas put in a special fund and advanced to Mr. Quick as he
needed the money.
Q. Now, this account that has been put in here by Mr.
Quick is the account that you gave to Mr. Quick?.
A. Yes; that is an account of the receipts and disbursements.
Q. The first column shows certain advances of money.
A. I made this.
Q. Were those sums of money advanced by the Southern
Churchman to Mr. Quick?
A. They were, yes.
Q. Is the total of those advancements more or less than
$3,000 in cash?
A. The total 'vas $7,409.13, the grand total. The total of
chAcks advanced from the office was $7,409.13, and then the
a1nount of collections by solicitors of cash subscriptions which
they retained was $3,246.45, making ~ total advance to Mr.
Quicl\ of cash of $10,655.58.
.
Q. How much does that show due from Quick to the Southern Churchman on August 2, 1935?
~. Well, his credits, the amount of subscrippage 118 } tions and the amount of contributions that he had
secured and the amount of advertising and his
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commissions. on those, were $9,775.77, which left him due
$879.81.
Q. At the time of that cancellation on ~ugust 2, Bishop
Tucker wrote ·a Jetter in which he said he thought that amount
was ·about $1,400 Y
.A. Yes.
·
Q. Did you furnish that amount of $1,400 at that time 1
A. Yes, that was my-I had not :fig11red the full amount of
his commissions on advertising and soine other matters and
contributions which had not been deducted but should have
been taken off.
Q. Did you make that mistake for the purpose of injuring
Mr. Quick?
A. It was an accident.
Mr. Smith~ I object, if your Honor please.
A. (Continuing:) I think that in those statements-! had
not figured them in. I made a correction to it and gave him.
another statement, a corrected statement.
Q. Let me ask you to identify this as a summary of your
figures down to the pencil line. This is just for the· convenience of the Court in stating the account.
A. That was my figures down to the line.
Q. Can you identify that as being correct as far as the
pencil line drawn across the page!
page 119 ~ A. I do.
Mr. Catterall: I simply offer it, your Honor, as a summary of the total figures which have already been sub~itted.
It is purely for convenience on his testimony of what it adds
up to.
(The paper was filed, marked, "Defendant's Exhibit 3. '')
. Q. Were you in charge of the books up to September, 1935,
at the time of the termination of this contract?
A. I w~s in charge of the books, I think, up until July.
Q. And after that who was in charge of the b_ooks Y
A. Mr. Crowder.
Q. Mr. Crowder who is sitting right back of mef
.A. Yes.
Q. Now, that detail account shows · certain cancellations.
Did those cancellations include anything except people who
wrote inf

Aus~
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A. Only those that had written in cancelling their subscriptionsMr. Smith: Your Honor, I object. If he would ask the
witness what it does show, maybe we could all ascertain. I
object to the form of the question.
· The Court: Go ahead.
Mr. Smith: Exception.
~

By Mr. Catterall:
Q. After ·Mr. Quick stopped work, at the end
of August, 1935, what happened to .,any new subscriptions coming in from the territory that he had worked, coming in direct
to the company 7
A. None came in.
Q. None at all came in?·
A. None at all cam~ in from the territory he worked.

page l20

CROSS EXAMINATION.
By Mr. Fulton:
Q. Mr. ·Cook, on this statement of August 31 introduced
here, you said that the total amount of advancements or
credits to the company out of that revolving fund advanced to
l\f r. Quick was how much, the total amount?
A. It is on theQ. Just read it again. I didn't get it. The total amount,
now, that he received during that period on the credits.
A. I am including in that, J\!Ir. :B,ulton, the $2,000 in bank,
the three thousand or thirty-two hundred that he got in contributions, and the advertising accounts.
Q. How much was the advertising Y
A. As I say, I haven't got the advertising separated here,
but this statemAnt includes all those items.
Q. That he got from all sources Y
page 121 ~ A. There was $2,000 of the bank account, thirtyhvo hundred of contributions he had gotten in,
and thA amount of the advertising and the amount of cash
collected bv l1is solicitors which thev retained on their commissions. "It all amounted to $9, 775.~
Q. And the total amounts that he was entitled to be credited
by on that were how much 7
.
A. ThA total amount that we had advanced him was $7,409.13, and his solicitors had retained $3,246 that they had
collected and kept on their commissions and did not turri in-
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but he was charged up with that, of course, and accounted for
it in his statement, and that made a total of $10,000.
Q. That makes a difference there of $879, you say?
A. $879.81.
Q. $879.81 that the company had advanced to him out of
that revolving fund of $2,0001
A. Well, it advanced him the $2,000 in the revolving fund,
and advanced him the $3,000 he had gotten from the contributions and advanced him the $3,600 that his men had gotten--$10,000.
Q. I am asking you for the difference between what he put
in and what he paid out; $879.817
A. That is rig·ht.
Q, Bishop Tucker, in his letter of cancellation, said that
was $1,400 diffP-rence.
A. That was my difference.
page 122 } Q. That was a mistake?
A. It should have been $879.81.
Q. So, that letter of cancellation was based upon an actual
mistake of the amount between the two figures you have
given?
A. Yes. I credited him and I gave him a corrected statement of it.
Q. And the corrected statement sho,ved that it should have
been $879.81, instead of $1,400?
A. That is correct.
Q. Now, isn't it a fact that Mr. Quick, 'vhen you take his
advancements during any thirty-day period, was never in
debt to the company more than $3,000, when you balance his
credits and his debits? Taking his credits and his debits
that he was entitled to and what he was charged with, that
he never exceeded $3,000 indebtedness during any one month,
for one month of it?
A. I would not say that. We did not figure it out that
way.
Q. Well, the last month it was actually a difference of $879
and that wasA. That was at the end of the period.
Q. But you never undertook to balance for each month
the debits and credits to see what that difference was and to
ascertain whether or not they had advanced to him up to
$3,000 at any one period, in excess of the credits
page 123 } he was enti tied toY
A,. Well, we just advanced him all the money
we had, and not only that, we advanced him part of the com-
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pany 's money; we advanced him the $879 that the company
needed to carry on its business.
Q. The con1pany needed more than that, I guess?
A. Yes.
Q. Now, as a matter of fact, the company owed $15,000
when this contract was made¥
· ·
A. .Approximately.
Q. And owed about $14,000 when we offered to buy itt ·
A. We owed about the same amount; we had not cut it down
any. I don't know where he got the $14,000.
Q. It owed practically the same amount?
A. The same amount.
Q. And that was true on August 2, when you wrote this
notice of termination 7
A. Yes.
·
Q. How many subscriptions have you got now in force t
A. We ate printing 4,600 copies a 'veek. We have about1 suppose a hundred or more of those are free subscriptions,
advertisers and·so forth. We have got paid subscriptions of
about 4,500.
.
Q. Now, you state the· expense the company incurred by
virtue of this contract was due to the size of the paper, increasing· the pages from 16 to 24, the cost of the
page 124 ~ mailing and the cost of postage in getting it out.
And any other costs as the result of this contract?
A. No, not that I recall. We had to, of course, employ additiona,l help in the office to put these names on the mailing
cards and filing cards and making the bills, and all that sort
of thing, and that was some of this cost.
Q. Now, that was a necessary and a natural result of makilHt the contract and going out and g~tting .increased subRcriptions, wasn't it 7
.
A. Absolutely. We had to have extra helpQ. And the contract put on the additional subscriptions?
A. That is right.
Q. Do you know what the increased subscription was as
the result of making the contract and the performance of it
ltereY
A. I haven't got the ·figures right here. It would be a guess,
1 reckon, right now.
Q. I notice one of these exhibits that has been filed bv the
defendant here, the paper under date 9f October 26; you
still continuP.d the publication, after this notice of motion,
of 24 pages?
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A. No, we cut it down to 16.
Q. When!
A. Immediately after. that.
,
Q. Here is one dated October 26, 1935. The notification
was Aug1,1st 2. and this exhibit that you filed here
page :i25 ~ carried 24 pages. Here is one dated November,
.
1935, and then one dated February 29, 1936,
carrying 24 ·pages.
A. My recollection, the size of the paper was reduced in
January.
.
Q. Now, will you look at that exhibit I am handing you
here, that was introduced by the defendant under date of
Richmond, Virginia, February 25, 1936, .Southern Churchman, and see if that doesn't carry 24 pages.
A. That carries 24 pages.
Q. As a matter of fact, you are not' sure when they did
t·educe the paper from 24 to 16 pages, but it was after that,
wasn't itY
.A. After that, yes. I don't recall the date.
Q. Now, I notice on this exhibit that you have introducecl
here, too, this statement: ''To our Subscribers: We most
respectfully urge you to pay your subscriptions ·promptly.
We regret exceedingly to lose any of our subscribers, but we
are forced to cancel all subscriptions on which payments are
overdue for three months." When did you first do that Y
A. You seP. this, February 29, 1936, and that advertisement was put in two or three issues before that and this is
just a repetition ·of it.
" Q. That was the first time that had ever been done in the
life of the paper, so far as yon know, that an advertisement
·
like that had been inserted that you were going·
page 1.26 ~ to cancel the subscriptions within three months
'and carried an advertisement to that effect in the
paperY.
A. No. · It may not have been put in those exact words, but
we frequently put notices of that kind in the paper asking
subscribers to pay up, that we needed the money. I don't
know whether we limited the time before that, or not. This
advertisement was run for some time in the paper, but I
don't recall now the exact date when it was.
Q. It began two or three papers before thatf'
A. It was before this, yes.
Q. .A:nd it continued right along afterwards t
A. Well, for months, for three months.
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Q. Who put that ad in the paperY At whose instance was
'put in Y
A. Who put it in Y
Q. Yes, at whose instance was it put in Y
. A. Well, I suppose it was the management of the paper.
I didn't put it in under my individual management, but it was
put in by the management of the paper.
.
Q. Did you do that of your own accord, or did somebody
suggest it to you before this Y
.A.. Well, as I say, I agreed to it, of course, but-·
Q. You were directed to put it in, though, weren't you 1
A. That was the manag·ement of the paper. We all agreed
to it, .of course.
Q. This suit was brought on January 19, 1936,
page 127 ~ and the only exhibit you have :filed in here carrying
that advertisement, the earliest one I find, at
least, was in F'ebruary, saying that unless subscriptions were
. paid the can<:ellation would be made.
A. My impression was that advertisement was run in the
Southern Churchman for period of nearly three months. I
know it was repeatedly run.in the paper.
Q. But it was after this contract was terminated that that
advertisement was put in the ·paper?·
A. Yes, it was after the contract was terminated.
Q. Is the defendant a corporation f
.A. Ye~, under the laws of Virginia.
~t

THOMAS F. H. CROWDER,
a witness on behalf of the defendant, being duly sworu, testified as follows:
Examined by Mr. 1Catterall:
Q. Give your name, please.
A. Thomas F. H. Crowder.
Q. And when were you first associated with the Southern
Churchman ·Company?
A. I came in some time during the month of August, 1935.
Q. Was Mr. Quick still having his office on the premises7
A. I sa'v him occasionally. I understood he had been having an office upstairs: I had seen him occasionally
page 128 }- when he would come in the office downstairs, and
I understood he still had an office upstairs on the
third floor. I believe it was.
Q. What were your duties With the Southern Churchman
Company?
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A. Bookkeeper and auditor.
Q. Did you keep the books from that on, and for how longf
A. The first trial balance I made up was September 1, I
believe, 1935.
Q. I want to show you this defendant's Exhibit No.3 which
Mr. Cook spoke of down to the pencil line, and below the.
pencil line there are a number of alleged cancellations. Is
that your signature at the foot of that page!
A. Yes, sir.
Q. Are you able to tell us anything about those cancellations below the pencil line 7
A. Yes, sir. At the end of October, we found in going
through the cards-we made a thorough analysis of the card.;;;
and found that 563 had been getting the paperQ. You mentioned some cards. Just to show the Court
what you are speaking of, will you be good enough to show the
Court how these records were kept Y I don't want to put any
of thP.se in evidence, but merely exhibiting them.
A. We were in t'he habit of billing at leas-t every three
months and those that had not paid anything at all
page 129 ~ then were dropped and we would take them out
and charge them to Quick's account with the commission at the rate of $1.90 each. These first, in front here, of
October 1, 5fi3, these are the cards that were taken out and
his account charg·ed. November 30, 190 more cards werH
taken out and his account charged with the commission, $361.
December 31, 98 more 'vere taken out, the commissions being
$186.20. January 17, 1936, 337 more were taken out, commissions being $640.30. There were people who had not paid
anything at all and had been getting the paper anywhere
from three to four or five months and had been billed at least
three times, and it was agreP.d by the management that we
would discontinue sending the paper and take the names off
the mailing list and charge Quick's account with the commissions at $1.90 P.ach.
Q. Some of them are not full commissions ; some of them are
ministers, perhaps?
A. Well, the ministers are on the free list. Yon won't find
anv ministers in here at all.
Q. Were there some partial payments on those accounts?
A.. Yes, there was one small bunch, but after that we decided we would ignore all those excP.pt those on which we had
paid a full year's commission. With the exception of these
23, the others are those on 'vhich we paid a full twelve months'
commission. This is the only bunch in the whole lot that
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represents less than a full commission and less than the 12
months' period.
page 130 ~ Q. vVhen you c.harged back against Mr. Quick,
how much did you charge if there had been a part
payment?
.A. '\Veil, if it was six months, we would charge him half of
$1.90.
Q. Did you in any case charge him more than he had received on his accounts 7
A. No, sir.
Q. A.re all those cards that you have in that box and to
which you refer all cars SP.nt in by Mr. Quick and his salesmen'
A. Yes. I g-ot confirmation of that from the circulation
clP.rk. Of course, I had charges come in, and before I would
takP. any out I 'vould go over them with the two records, a
maturity record and an alphabetical record. I said, "We
want to make sure that we don't take out any cards except
on subscriptions taken by M.r. Quick and his men.''
Q. Will you look at that general account that you hold
in your hand and tell the Court what the :final balance is and
in whose favor T
A. The balance is $3,135.47, which amount was due the
Southern Churchman by Mr. ·Cook. That is after posting the
total debits of $12,913.24 and crediting with_ $9',775.77.
The Court: What is that amount you say was due?
The Witness: $3,135.47.
Mr. Catterall: I have no further questions.
page 131 } The Court: Does that include the $879.81 T
A. Yes, sir. That is represented in there, because those
figures werP. figures given by Mr. Cooke when I came there
and I just carried them on.
CROSS EXAMINATION.
By Mr. Fulton:
0. Mr. Crowder, what are your duties with the paper?
A. WP.ll, I l1ave not been with the paper for several months.
Q. I mean. what were your duties?
A. Bookkeeper and auditor.
·
Q. Bookkeeper and auditor of the company?
A. Yes.
Q. This account filed here marked ''Defendant's Exhibit
No. 3 '' covers the period from September 30, 1935, on the
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top of the account, down to the pencil line, and it is dated
January 17, 1936 f
A. Yes, ·sir. That is the time we made it up from the general ledger.
Q. Then, under the pencil line, 'the next date is October
31, 1935, November 30, 1935, and December 31, 1935, and then
January 17, 1936, so this account covers a period as shown by
it from September 30, 1935, to January 17, 19367
·A. Yes, sir.
Q·. The contract here 'vas terminated by the
page 132 ~ defendant on August 2, 1935 Y
A. That is what I understand.
Q. These commissions under the term ''Credit'', the first
item on the sheet, $9,168.77, commissions· on subscriptions,
was that a credit to the plaintiff!
A. Yes, sir.
Q. That was for commissions on subscriptions obtained
during the nine months that he operated under the contract f
A. Yes, sir.
Q. Then, you have got "Commissions on Donations, $607. ''
That 'vas commissions that came in on donations, $9,775.77
making the total from those two items. Now what 'vas due
him on advancements?
A. Well, those items above the line there-that entire
statement there, was prepared by 1rfr. ·Cooke, which included
the figures from advertising, and I just brought his balance
as included in that figure which you haveQ. The total figures you have include the advertisement,
toot
A. That is included in that nine thousand.
Q. By whose authority did you charge up these commissisions on cancellations after October 31, 1935, and between
October 31 and January 17, 19361
A. ~fr .. Cooke, the Business 'Manager.
Q. He just asked you to make up a statement showing
that?
page 133 } A. I was instructed to do that at the end of
each month.
Q. Now, the contract had been terminated by the company
when that was done Y
A. Yes.
Q·. And those were supposed to be cancellations after th~
termination of the contract?
A. Yes, sir-I don't know whether you should call them
cancellations or not-
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Q. Well, you have marked it "Cancellations" here¥
A. That is true.
Q. You have marked it up here that you have charged him
up with commissions paid on cancellations and you have
charged him with $3,145.37, all occurring after the cancellation of the contract?
A. No, sir, I didn't have all of them. 3,000 is made up in
that time.
Q. Those are the dates given there and you gave the figures
after each one of them.
A. The amount of cancellations after I came was simply
the total of that amount there.
Q. I know, but what is that first item? October 30, isn't it?
A. October 31, yes, sir.
Q. Now, those cancellations all occurred after the termination of the contract, didn't they?
.page 134 ~ A. Yes, sir.
Q. Every one of them Y
A. They don't total 3,100, though; they total about 2,000.
Q. Well, the idea was, I suppose, in making up that account,
that you shoul4 deprive him of all the income he had and
charge him with all the loss of cancellation 7
Mr. Catterall: Your Honor, I object.
The Court: He can answer that.
A. No, sir, that was not my idea. My idea was that he had
been paid $1.90 on all these subscriptions of people who had
been getting the paper free for three to six months and had
never paid anything on it.
Q. Why didn't you do it during the life of the contract?
A. Mr. Cooke had already fig·ured it up before I came
there:
..
·
Q. Did you, during· that time, send out any bill to ~{r. Quick
for these cancellations?
A. No, sir, I did not.
Q. As a bookkeeper, you never sent a bill to him at all for
these cancellations, did you?
A. Mr. Cook was dealfng with Mr. Quick all the time I was
there.
Q. You were the bookkeeper, and so far as you know, no
.
bill was ever sent to him for these cancellations,
page 135 ~ making demand for payment of them, an·d no demand was made, was there?
A. No, sir, not that I know of.
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RE-DIRECT EXA.l\1INATION.
By Mr. Catterall:
·
Q. I just want to get it straig·ht i I don't know whether it
is perfectly clear or not with respect to your last few ans,vers; This first answer, when you took over $9,775, am I
correct in understanding that that is the total gross amount
that 1\{r. Quick earned under the campaign?
A. Yes, sir.
Q. Something was said about the advertising; will you
point out in this long exhibit the items of advertising, just
so we can get those straight 1
A. This is a statement made up by 1\.fr. Cooke.
Q. If you will, look at the top and just read off the amounts
of advertising.
A. I don't see the advertising· on here.
Q. Well, I can find it later, just as 'vell as you can. I
thought you might read it to get it into the record at this
time. I will read from Exhibit ·No. 2:
''November 30, 1934, advertising c01mnission
$11.59
''December 4, 1934, advertising con1mission
18.65
''December 8, 1934, advertising commission
8.07
''December 14, 1934 advertising commission 1.51
pag·e 136 ~ ''January 5, 1935, advertising commission
$3.8.33.' '
Are those advertising commissions jncluded in those figures
you have been giving?
A. Yes, sir.
Q. Now, you state that the total g·ross amount due 1\{r.
Quick was $9,775.77. Looking at this statement, what was
thP. total amount in cash that l\1r. Quick actually received
from the Southern Churchman Company f
A. Well, the total an10unt in cash, I don't know whether
you would say that this $9,775.77 represents. it or not.
Q. Did he receive more than the $9,775.77·?
A.. Cash and advances, oh, yes. The total amount of cash
and advances was these first two items here, $10,255. Then,
an itP.m therP. of $12.95; I rAcall Mr. Quick coming in there
and telling me it was some bill he incurred and authorized
mP. to charg·e up to his account, so, the total debits are $12,911.24, and that is $3,135.47 more than he was entitled to:
Q. Now, 1\tir. 1Fulton asked you how you set that up on the
books, and I just want to see if I am correct in understand-
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ing your answer. Under the contract that we have spoken
of, Mr. Quick was paid $1.90 when the signed subscription
came in, whether the money came in or not Y
A. Yes, sh.
Q. And he was at that time credited with $1.90 on the
books!
A. Yes, sir.
page 137 } Q. Then, if the money never came in, he was
charged back with that $1.907
.A. Yes, sir.
HENRY ST. GEORGE TUOI{ER)
a witness on behalf of the defendant, being duly sworn, testified as follows :

Examined by Mr. Catterall:
Q. Will you give your name, please?
A. Henry .St. George Tucker.
Q. And you are a pastor of the Protestant Episcopal
Church, of the Diocese of Virginia 1
A. Yes,_ sir.
Q. What is your connection with the Southern Chtirch-

mnf

.

A. I am President of the Board of Trustees of the Southern Churchman ·Company.
Q. How long have you been President of the Board of
Trustees?
A. Just after Mr. Langhorne Williams' death-! don't
know just what year that 'vas-about six months after his
death, I think, I w-as asked to be president.
Q. Will you be good enough to tell us a little something
about the Southern .churchman, how long it has been in existence, and what its purposes are f
page 138 ~ A. The Southern Churchman has been in existence a little over a hundred years. We celebrated the centennial a few years ago. It is a paper to extend the teaching and promote the welfare of members of
the Protestant Episcopal Church. Of course, in former days
it was, I think, privately owned, and I do not know what the
idea of profit was in thos~ days, but since I have been connected with it, it has been a non-profit-paying paper, in fact,
it has been the source of all church favors. It is impossible
to maintain it on the basis of its subscriptions, which is shown
by the fact that the Southern Churchman, ever since my connection with it is concerned and a great deal before that, has
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been in debt. The same thing is true of The Living Church
and the New-York Churchman and other church papers.
Q. Do· people 9f wealth come to its rescue every now and
then?
·
·
A. Presumably so, but in the case of Southern Churchman
we have. very few people to come to its rescue. We ha'?'e had
some donations.
·
Q. About this contract that you signed with l\ir. Quick:
Who presented that contract to you f
A. Shall I tell the whole circumstances~
Q. Just briefly.
A. We had a committee to devise ways a.nd means of promoting the circulation and receiving subscriptions. Mr.
Cooke, in that connection said he had had inpag~ 139 ~ formation from Mr. Quick that he would like to
come back to Southern Churchman. I said in that
connection that he alwavs seemed to be a successful solicitor
and that I would be giad to receive a statement from 1\{r.
Quick of the terms on 'vhich he would be willing to come back
to us. He came down and we had a conference together and
the contract 'vhich has been read here was presented, and my
understanding was the contract was drawn up by Mr. Quick,
and those were the terms on which I understood he would
be willing to enter into the arrangement with the Southern
Churchman.
. Q~ .Something was said about your endorsing a note for the
Southern Churchman for the sum of $2,000. Was there anything said by 1\{r. Quick, or in Mr. Quick's presence, respecting the repayment of that m<?ney?
A. My recollection is that I was ta~king with Mr. Cooke
, and Mr. Quick said, "It would be impossible for me, I would
have to borrow the money personally and it would be impossible for me to do it Unless there was some assurance that th~
money could be repaid fairly promptly", and my understanding and the assurance that 'vas given me was that they
thought by the first of March that the whole amount could
be repaid or, at any rate, the redemption could begin in
March, and I said, under those conditions, then I would be
willing to endorse the note.
page 140

~

By Mr. Smith:
Q. Is this a conversation with 1\fr. Quickf
A. Mr. Cooke; and l\{r. Quick and myself were talking together and I explained to 1\fr. Quick that we had no money and
that it all depended upon my ability t~ borrow the money,
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and I was not in position- to borro'v the money unless I was
sure it would come back to me. When we sent the note to' the
bank, the bank said it could only loan us two thousand.
Mr. Smith: If your I-Ionor please, I object to all that answer because, as your Honor ruled awhile ago, what the parties had in mind before the contract was put in the contract,
and all this is irrelevant.
The Court: The contract speaks of $3,000 and this is $2,000. The objection is overruled.
1\{r. Smith: Exception.
By ·Mr. Catterall:
Q. I would like to show you this letter of August 2, 1935,
written to Mr. Quick, cancelling· the contract supposedly under the terms thereof, and in that letter you say that he
owes you something like $1,400; where did you g·et that figure of $1,400 ¥
A. From ~ifr. Cooke.
Mr. Smith: I object.
The Court: Mr. Cooke said it was an error on his part and
he admitted it was an error.
page 141 ~ ~Ir. Smith: Then, there is no use in asking this
witness.
.
The Court: ~!fr. Cooke has been examined on it and said
it was an error.
·
~!fr. Smith: Therefore, we don't need to go over it again
with this witness. It has been explained. It is irrelevant.
The Court: That is all you have done all day, to go back
·and forth over the same thing. Go ahead.
J.\IIr. Smith: That is all I can do. Exception.
By Mr. Catterall:
Q. Did you write that letter in good faith or in bad faith?
A. In g·ood faith.
.
Q. Did you consult with other members of your board of
trustees before writing itt
A. Yes, sir.
Q. Did you get the opinion of any lawyer with respect to
the cancellation!
1\Ir. Smith: I object, as leading.
The Court: Don't tell what the opinion was.
1\{r. Smith: The question is leading.
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The Court : The question is not leading. He cannot tell
what the opinion was.
A. Yes, I had the opinion of a lawyer.'

page 142

~

By 1\fr. Catterall:
Q. Will you tell us briefly about the financial
condition of the Southern Churchman during the period of
this campaign Y .As the subscriptions started to come in, what
effect, if any, did that have on the financial situation and the
ability of the paper to pay its debts?
A. The financial situation in the beginning process 'vas
easy because of donations. When the arrangement was entered into, it 'vas expected-Mr. Quick was very optimistic of
the amount of donations that could be had and the whole
ability to carry out the plan was based on that. It was
thought that we could get as much as fifteen or twenty thousand dollars~ in the beginning, and as the donations came in
we would be able to substitute donations, that is, if we didn't
have but $2,000 borrowed from the bank, the donations would
make up the amount that was lacking in the fund for the purpose of the campaign.
Also, in the beginning we contracted to pay the printer for,
I think, 5,000 copies of the paper, and as long as the number
of subscriptions was below 5,000 our printing costs were not
increased, but we were losing on it part of the paper, and as
time went on our financial situation got very desperate, so
much so that practically every week Mr. Cooke would come
up to me and say ther~ was no money whatever in hand to
advance to the men on subscriptions. On several occasions I
personally advanced money to Mr. .Cooke to pay
page 143 ~ the weekly amount that they had to advance to
1\IIr. Quick, so, it came to a point where I was not
able to make any further personal advances, where there
wasn't any money in the treasury, and the situation seemed
to be practically impossible. ~fr. Cooke explained to me there
was no money to finance future expenses, and it seemed to me
from the point of view of the Southern Churchman it should
terminate the contract when there was no money to carry out
the contract. That. was my own opinion, at least, based on
the fact that from week to week I was approached and asked
if I could not advance money myself.
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CROSS

EXA~IINA.TION.

By Mr. Smith:
Q. Bishop Tucker, when you wrote that letter, you were,
of course, laboring under the bona fide impression that Mr.
Quick owed you over $1AOO?
A. Yes, sir.
Q. If you had known then that that was a mistake and
that, according to that calculation, he had only gone into the
revolving fund to the extent of some $879.81,. you would have
canceled the contract 1
A. Yes, sir. That was no consideration in canceling the
contract, but the fact that there was no money with which
to make the advances that were necessary for the
page 144 r workers.
Q. Are you personally familiar with the financial condition of the paper, or do you depend on being advised by other people more closely identified with it 1
A. No, sir, I am personally acquainted with the debts of
that paper, because I have constant letters from creditors
reminding n1e of the amount of debts,,_but the everyday running of the paper I confide on the bookkeepers, and so on. I
know very little about bookkeeping myself.
Q. The fact that Quick did not owe anything like that sum
there would not have made any difference Y
A. No; that was not the point. The point was we could not
carry on. I had advanced all I had personally and there was
no other sour.ce from which to derive funds.
Q. vVhen you entered into this contract with Mr. Quick,
didn't you contemplate advancing money to him Y
A. Not personally, no.
Q. Well, where were they to get the money for Quick to
work on?
A. I was contemplating borrowing the money to form this
special fund. We were to have borrowed $3,000. We gave
the bank a copy of the contract, and they said on that kind
of contract they would only lend $2,000, so I notified Mr.
Quick we could only get $2,000, that that was all it was possible
to get and there was no other source from which to get it,
but we were hopeful that contributions would come in. The
arrangement was that half of the contributions
page 145 r should be used to reduce the debts and a half to
pay the expenses of the campaign, and we were
hopeful there would be large contributions.
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Q. You expected that to be done in the first six or eight
months of the contract Y
A. We expected that in the first three months. .
Q. The main feature of this thing- was the circulation increase!
A. The campaign for contributions. I think after three
months (I may be mistaken), l\{r. Quick did not continue the
campaign for contributions.
..
Q. Did Mr. Quick ever come to you and ask you to sign
a letter assisting- him, or identifying him as a duly authorized person to solicit these donations?
A. Oh, yes. I sig-ned that letter. If I may explain, the
only point of difference was that I refused to sign it as Bishop
of Virginia, but only as President of .Southern Churchman
Company.
Q. Wouldn't the fact that you had signed that as Bishop
of Virginia have made an appeal to church people t
A. Yes, sir, but I had no right-moral right-to do it as
Bishop of Virginia. It would have been morally improper, according to the standards of our church.
Q. You were keeping the two separate all the time Y
A. Yes, sir. And I might say that I had a great many complaints from people who solicited because it had
page 146 ~ been said to them that they were coming with a
message from the Bishop, and immediately a complaint came back to me. I wrote, I suppose, a dozen letters
that I was not authorizing anybody to make an appeal from
me as Bishop of Virginia, but as President of the Southern
Churchman.
Q. Is this an official church paper?
A. No, it has no official connection with the chnrch.
Q. It is a lay endeavor with the hope that good will come
of it?
A. Yes.
Q. But has no connection with the Episcopal Chur~h in
any way, shape, or form?
A. None whatever. And therefore, as Bishop of Virginia,
I can do nothing for the .southern Churchman.
·
Q. Who actually owns this Southern Churchman?
A. I suppose, leg·ally, the stockholders. I don't kno\v
enoug-h, about law to say, but I will say so many shares of
stock and I imagine, legally, the stockholders own it; and at
the time that this was done the stock was deposited with voting trustees who acted for the stockholders.
Q. Do you know who the principal stockholders are!
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.A. Well, :Mr. Alex Weddle is one; I think some of the Williams family, I don't know-the ladies out at Brook Hill; the
Misses Stuart own some of the stock; Miss Wilkins, of Win~
chester, owns some of the stock. I don't know that I can remember any more than that.
pag-e 147 ~ Q. Isn't it a fact that lilr. Williams, one or more
of them, largely control the destiny of the paperY
A. No, sir. At one time they owned the control of the
stock, but under this reorganization they are minority stockholders now. The stock is controlled by voting trustees.
Q. They do not no'v own the controlling interest in the
stockY
A. Oh, no. •
Q. Do you know how many shares. lVIr. Catterall: If your Honor please, I object on the ground
that it is irrelevant.
The ·Court: Let him state if he ,\rants to.

A. I don't know exce})t so far as I have told you. I have
heard, but I don't remember it at all. I do know that the
control is held not by the Williamses.
By Mr. Smith:
Q. May I ask who are the President and Vice-President
of the corporation 1
A. I am President, and Mr. Otto Williams is Vice-President now, I think.
1\fr. Williams: I am

V~ce-President.

By Mr. Smith:
Q. Now, how ·did I understand you to say,
pag·e 148 } Bishop, as to how the matter of this contract came
up 1 ~Ir. Cooke said, if I recall correctly, that he
had had. an intimation from 1\{r. Quick that he 'vould not
mind coming back to Virginia?
A. 1Ces, sir.
.
Q. Now, what was the next stage of that negotiation 7
A. The next stage was that I asked Mr. Cooke to ask him
to get in touch with him and, if he was interested, to come
down and talk to us. Then, he came down and I asked him
to tell us as to what terms he would be willing to enter into
a contract with us. The next step was this contract, which
I suppose he drafted himself.
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Q. As a matter of fact, if you will just re~resh yol!r memory,
didn't you draw up the contract and send It to Quick?
·
A. No, sir, I did not dra'v it up personally. What M.r.
Cooke did I ·don't know, but I never drew up a contract In
my life.
Q. Well, do you know whether Mr. Cooke drew up the contract and signed it Y
A. No, sir, I do not. After asking Mr. Quick to tell us
the terms on which he wouldQ. Is that ~1:r. Cooke's signature (showing the witil;eSfl) ·a
paper) Y
•
-- ·:
A. I suppose it is. I don't know ~Ir. Cooke's signature
well enough to be able to say positively, but so far as I know,
it is his signature.
·
Q. In your opinion, is it or is it not J\!Ir. Cooke's.
page 149·+ ····A-. Well, .I should say it is.

The Court: Mr. Cooke is here and he can answer. Don't
try to make :Qi:m say .something he d<;l~Sn k~ow.
- The Witness:· I cO\ild not· 'Swear it ·is :·h;i's-· sign~ture.
Mr. Catterall: I object, your Honor! ; There- is·.nothing
relevant in this letter.
-~ -- ~- - · ·
The Court: I don't know what the letter is.
~
J\!Ir. Fulton : We wi11 call ~1.r. Cooke back. There~ is a ·:question of who drafted the contract.
The Court: I am not going to allow yon to call anybody
back. It is immaterial who prepared the contract.
Mr. Fulton: You have let it go in. I move it be stricken
out.
The Court: No, I am not going to take it out. It is immaterial who prepared the contract. The -contract speaks for
itself.
·
Mr. Smith: I want to offer this for the purpose of preserving the record.
Mr. Fulton : And the offer is to show that Mr. Cooke prepared the contract, as shown by his letter, and sent it to ~1:r.
Quick to be signed.
The Court: It is immaterial who drew· the contract.
Mr. Fulton: · And he sent it to him and 1.\IIr. Quick simply
made some changes in the original draft. That
page 150 ~ is a fact, and we offer this-letter for the purpose
of establishing that fact, because you are a~ked
to construe this contract against the man who drew it-more
favorably against the man who drew itThe Court: There is no law against a man who draws a

:t
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contract, in construing it. It is as to the face of the contract
and not as to the drawers of the contract.
. Mr. Fulton: 1\tlr. Cooke is an officer of the corporation.
We offer that letter to the Court and ask that it be identi'
·
fied, your Honor refused it, and we except.
The Court: Yes; the Court rules it is immaterial who
drew the contract. It is immaterial, irrelevant, and has no
·place here.
.
Mr. Fulton: I note two exceptions. to the Court's ruling,
one to the overruling of the motion to strike out all evidence
as to who drew U, and having stated the objection to that
question, I except to it. . Then, I offer the letter and your
Honor refuses to allow that, for the purpose of showing that
the Ol:igi:nal contract was drafted by the company, through
Mr. Coo~ke, .its .Secretar,y-and Manager.
The· ©ourt :... :.The motion to strike is overruled.
Mi-. Falfon:... I tender.·the .letter and ask that it be marked
for identification.
The Court: The letter will b~ accepted but not rean.
page 151

~

By lVIr. Smith:
Q. Was it your understanding that Mr. Quick
had put on a satisfactory and creditable campaign for the
paper, according to the terms of the contract?
A. I think he put on a very creditable campaign, so far as
soliciting subscriptions was concerned. ·I do not think he built
up the campaign for donations, and my opinion is that is why
it was impossible to carry out the contract.
Q. That was not the reason given in your letter of termination?
A. No ; the reason was lack of funds, and the lack of funds
'vas because there were no donations.
Q. Did or did not 1\{r. Quick come to you with a draft of
that letter, asking· yon to sign it as President of the Southern Churchman, to be used in connection with the soliciting
of funds?
A. I gave him a letter. I don't know whether I signed the
same one he brought me.
.
Q. Do you recall ever dec1ining· to sign such a letter~
A. I don't recall it, no.
.
Q. And later to be mailed out by the list to everybody on
the circulation listY ·
A. I don't recall one 'vay or th~ other about that, but I do
recall giving him a letter authorizing him to act as our representative in soliciting subscriptions, I declined a great

~.Supreme
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many letters. that were written for me, because I
preferred to write it in my own form.
o.
Q. Did you consider that 1\tlr. Quick ha~ not
faithfully performed his part of the contract, or was 1t because entirely of the financial condition of the paper that you
terminated the contract?
A. Well, when the contract was terminated it was because
of the financial condition of the paper. I felt that the failure.
of the plan financially was due to the fact that we had not
been successful in securing donations.
Q. You say that was consistent with the .card and the letter you subsequently wrote to Air. Quick commending him
upon his campaign Y
A. Yes, sir, because I said he was an excellent solicitor.
He came to me and said he ,vould have to ask for a job, and
I wrote him the best letter I could. Ife asked for a letter
recommending him as a so1icitor, and he is a good solicitor,
one of the best I know.
Q. That was the dominant feature of the whole campaign 1
A. Well, from a financial standpoint, the solicitation of
donations would have been the most irnportant.
Q. How much did he turn in from the donations Y
A. Some thousand dollars, I understand.
Q. How much did you borrow and put up f
A. I borrowed two thousand.
Q. Taking it on that basis, he got $1,000 more than you
·
·had to advance even at that, even puttit it on
page 153 ~ that theory?
A. Yes, but in the first place, the amount that
I advanced was only an advance on my part to create a fund,
but the contributions were to make that fund permanent.
Q. You did not contemplate getting $3,000 and putting it
up and then taking· it right down again instantly?
A. Well, I contemplated lending the Southern Churchman
$3,000 which was to be returned to me through the donations
that came in. The understanding that ·we had was that onehalf of the amount we received in donations would be used
for expenses of the campaig·n and the other half for the standing debts of the Southern Churchman.
Q. Why didn't you incorporate that in the contract?
A. I don't know, because the nse of the money that came
in was purely a matter for the Southern Churchman to decide.
Q. Can you explain to us how it was possible for 1\fr. Quick
in the first six or eig·ht months of this contract, to operat~
pao-e 152

~

Austin T. Quick v. Southern Churchman Co., Inc.
Hent·y.Bt. George

105

Tt~oker.

this campaign by the subscription method unless the Southern Churchman maintained a fund, if necessary, up to and
not in excess of $3,000 f Would it have been possible for
him to do that?
A. W ~II, he thought it would be possible if he had this fund
of, ·as I recall, not to exceed $3,000. I· personally felt that
the only possibility of it would be through the securing of
contributions, and I think he was very optimistic and we were
all optimistic that contributions might be sepage 154 ~ cured.
Q. But wasn't this $3,000 fund, this revolving
fund, supposed to have been kept alive throughout the whole
life of the contract for two years 1
A. It was supposed to be kept alive if it were possible to
do it. I mean by that, it \Vas stated to me that if we had
$3,000 that that would be sufficient to carry out the campaign, but as a matter of fact, the $3,000 was advanced, and
advanced very quickly, and having been advanced, no further
money came in by which it could be restored.
Q. Didn't you know that you would have to borrow that
money or get it in some way yourself in ·cooperation with
y.our associates in the Southern Churchman before you ever
sent this contract to Mr. Quick¥
A. As a matter of fact, as I say, I borro,ved the money.
I only arranged to make the contract when I learned the
bank would lend me $2,000, and we added to that about $3,000, less the commissions, which made a fund of $5,000,
whereas the original estimate was that $3,000 would be enough
to carry us through.
·
Q. Do you mean the bank lent you $2,000 on this contract
without your endorsement f
A. I did endorse the note.
Q. Don't you think the bank would have lent you $2,000
on your endorsement if they had never seen this
page 155 ~ contract?
A. I don't know. I hope it is a wiser bank than
that, but I can't say.
Q. You really think tl1at the presence or absence of this
·contract with l\1r. 'Quick influenced the bank in lending you .
that moneyf
A. I sent the contract to the bankQ. I know, but do you think that the contract, present or
absent, in existence or not in existence, had one iota of influence on the bank Y
A. I think it had all the influence on the bank.
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1Yir. Catterall: I object.
The Court: The objection is sustained.
Mr. Smith: Exception.
The Court: Gentlmnen, I ha'!e heard enough of this testimony if you have.
1\Ir. ·Catterall: You have heard enough 1
The Court~ Yes,. I have_ heard enough.
l\{r. ·Catterall: Very well, Sir.
The. Court: I am ready to decide the case, Gentlemen.
Mr. Fulton: I want to recall Mr. Cooke for the purpose
of identifying that letter.
The Court: ·Take it right there.
l\{r. Fulton: 1Yir. Cooke, I hand you a letter dated November 15, 1934, postmarked Richmond, Virginia, beginning ''My
dear l\fr. Quick", and ask you to look at that letpag·e 156 ~ ter and see if you dictated that letter and that is
your sig·nature?
. Mr. Cooke~ Yes, I wrote the letter myself and that is my
signature.
.Mr. Fulton: Now, we again offer to introduce that as bearing on the question as to who prepared the original contract.
The Court: I make the same ruling, that it is immaterial
who prepared the contract. ·vve have got the contract here.
Mr. Fulton: Tlre same exception.
The Court: Gentlemen, I have listened very carefully to
all of this testimony. I think there are only two questions
involved: First, was the contract properly and in good faith
broken; secondly, what amount is due Mr. Quick, and, if not
to ·Mr. Quick, what an1ount is due to the Southern Churchman
by Mr. Quick. Those are the only questions that I regard as
pertinent to this case.
In the first case, from the evidence, espooially from Bishop
Tucker's testimony, I think the 'COntract was broken in good
faith and properly broken, and that being the cas~ the next
question comes as to whether Mr. Quick ought to recover in
this :case. I say No. I :say he has been paid sufficiently, according to all the fig11res that I have here, for
page 157 J what he .has done. In fact, according to the last .
.
bookkeeper and the :auditor, he has been paid :$3,135.47.· That was done after the cancellation of tbe contract,
but that included the $879.81. So the Court is ·going to give
judgment agadnst lVIr. ·Quick in fav'0r of .the Southern Churehman for $87:9.Bl.
Mr. ~ulton: To that action of the Courl the ]>1aintiff ex-
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cepts, and we expect to take an appeal in the matter and ask
for a bill of exceptions.
page 159}

PLAINTIFF'S EX!HIBIT 1.

SOUTHERN CHURCHMAN
PUBLlSHERS
P. 0. B!OX 1274
RICHMOND, VA.

OO~lPANY

August 2, 1935.
Mr. Austin T. Quick,
110 West Franklin Street,
Richmond, Virginia.
Dear Mr. Quick:
~1:r. L. J\ti. vVilliams, Jr., and Mr. Otto Williams discussed
the affairs of the Southern Churchman with you at length
yesterday. They pointed out to you, I am informed, that the
paper is insolvent, that the campaign for subscriptions is running it further into debt, and that your account is overdrawn
by somethign like $1,400. You say yon need more money to
carry on the campaign and also that you are unable to pay
the money you ow.e. I do not known how additional money
could be raised for the campaign fund, and, indeed, I was
ander the impression that the money borrowed on my indorsement would have been paid off before this. U:nder the
circumstances I feel compelled to notify you that your contract to conduct the subscription campaign is hereby cancelled,
in accordance with tl1e terms of your contract with the Southern Churchman, in thirty days from the date of this lette:r..
In the meantime, the treasurer .of the company ·has been advised not to make any further advance to you, and I earnestly
hope that you will be able to repay the advances you nave already received in .exeess f>f the :amounts ealled for by ih.e
contraet.

Ynurs very tra1y,

H. ST. GEORGE TUCKER, President.
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PLAINTIFF'S EX. 2.

RT. RE·V. H. ST. GEORGE TUCKER
6501 THR:EE CHOPT ROAD
RICHJ\tiOND, VIRGLNIA
Telephone 4-8402
Aug. 3rd, 1935
To whom it may concern
Maj. A. T. Quick has been engaged for some six months in
securing subscriptions for the Southern Churchman. Maj.
Quick and his co-workers have been very successful in securing subscribers and I take pleasure in certifying to their
ability, energy and skill in organizing and carrying out the
plan for increasing the circulation of the paper-

~

•

H. ST. GEORGE TUCKER
'

Bishop of Virginia

I

page 161 ~

PLA~NTIFF 'S

EX. 3.

SOUTHERN CHURCHMAN COMPANY
PUBLISHERS
P. 0. BOX 1274
RICHMOND, VA.
August 7, 1935
Major Austin T. Quick,
Richmond, Va.
My dear Mr. Quick:
Lack of funds, and the increased cost of producing SOUTHERN CHURCHMAN, has necessitated a discontinuance of
the campaign for subscriptions. I wish to say in this connection, however, that your organization and conduct of the
campaign, with the resultant addition of approximately 5,000
new subscriptions for the paper, has been highly gratifying.
Also that your association with the Southern Churchman
Company, in its circulation department, during the past five
years has been in eve~y respect pleasant and agreeable, and
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that we regret the necessity for severance of these relations

at this time.

With all good wishes, I am,
Very truly yours,
JNO. H. COOKE
Secretary and Manager.
page 16·2 ~

PLAINTIFF'S EX. NO.4.

SOUTHERN CHUR.CHMAN
PUBLISHERS
P. 0. BOX 1274
RICI-IMOND, VA.

CO~iP ANY

August 26, 1936
Mr. A. T. Quick,
Post Office Box 195,
Richmond, Virginia.
Dear Mr. Quick:
As I told you on the telephone this afternoon, from a report of the Southern Churchman that has just been made it
appears that the paper is costing· us between $1.56 and $1.60
per copy. I stated to you that after the thirty d~ys' cancellation notice to you was up, I intended to see if the various
solicitors would be interest in soliciting sub~criptions for the·
Ohurch.man on the basis 'of $1.40, their commissions to be paid
out of the cash that they collected. If you would like to solicit subscriptions on this basis and will let me know, I shall
take the matter up with our Executive ·Committee. For how
long a period the Churchman would continue to keep the campaign up, I cannot tell, but I should think it would want to
continue the campaign until the circulation ·had reached 10,000 or 12,000. I should prefer of course to have solicitors
solicit only cash subscriptions~ Whether this is possible or
not, I do not.kno,v. I feel quite confident, however, that the
Churchman can continue for the next several months with a
campaign. run on the basis of $1.40 commission on each new
subscription of $3, provided the con1mission is paid out of
subscriptions collected from the subscribers.
If you do not care to write me before you return next Tuesday, I shall discuss the matter further with you at that time.
With kind regards,
Yours very truly,
EONW-G

E. 0. N. WILLIAMS
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page 163 ~PLAINTIFF'S EX. ·NO.5 FOR IDENTIFICATION (EXCLUDED).
'VINDSOR HOTEL
EURIOPEAN
H.R.GOLDBERG
:ftiANAGER
PHILAD!ELP·HIA ·% This Hotel
Tuesday Nov. 6th, 34
Dear Mr. Cook:
Yours of the 2nd was first forwarded to Syracuse, N. Y.
and from there to me here at this Hotel. What a shame your
letter was not around the middle of October before we came
to Philadelphia but such can't be helped.
I will be in Richmond Tuesday Nov. 13th (that's next Tuesday) and would like to meet Bishop Tucker that morning if
possible as I have to be back here late Tuesday night or at
least in time for work vYednesday.
It might be a good idea if 1\tir. Sheerin was present when
I talked with the Bishop but I "rill leave that to you.
I see no reason why the Southern ·Churchlnan cannot become the greatest paper in the Episcopal Church and be entirely self supporting even to paying the Editor and Staff
good salaries within a reasonable length o~ time.
It will take some money to g·et the Southern Churchman
started but that can be raised in such a m~nner as to be paid
back within a few years time.
If you will look up my old letters on my ideas of putting
the Southern Churchman over, it will g·ive you the basis on
which I wish to talk to the Bishop in so far as the publishing
of the paper goes.
Just for your information- The Churchman had less than
page 164

~

WINDS.OR HOTEL
EUROPEAN
H.R.GOLDBERG
MANAGER
·PHILADELPHIA

8,000 subscribers April 15th 1934 when they decided to follow
my suggestion for increased circulation. They now have over
15,000 and that's less tl1an 8 months. The Southern Churchman can do the same or even better.
I'll see you Tuesdav around· 9 A.-M. If possible I would
like to see the Bishop"' a bout 10 A. M. before he gets to ·busy
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If you will reply to this before Friday I'll get it here Saturday-or to Box 195 Saturday and I'll get it Sunday or
Monday.
Best of good luck to yo'ttT and here's hoping.
Sincerely

A. T. QUICK
%This Hotel
page 165} PLAINTIFF'S EXHIBI'.f 7 FOR IDENTIFICATION (EXCLUDED).

SOUTHERN .CHURCHM.A.:N COMPANY
PUBLJ.SRERS
P. 0. B!OX 1274
RICHMOND, V .A.

Nov:. 15, 1934.
My dear Quick:
I wrote you rather hurriedly yesterday evening since I was
somewhat late in making the arrangement with the bank, but
wanted to let you know that we had the money to go ahead
with our program.
I am enclosing a draft of an agreemnt that I believe covers the points we have discussed and agreed to. If it meets
your approval, sign it and I will haye the Bishop to sign also
and send you your copy.
With all good wishes, I am,
Sincerely yours,

JNO. H. COOKE

To

''

Major Austin T. Quick,
Windsor ·Hotel,
Philadelphia, Pa.
page 166}

DEF~NDANT'S

EXT. 1-

''THE SOUTHERN CHURCHMAN"
ESTABLISHED 1835
RATES
$3.00 a Year in .Advance
$2.00 To The Clergy
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SOUTHERN. CHURCHMAN COMPANY
PUBLISHERS
P. 0. BOX 1274
RICHMOND, VA.
May 9th, 1935
The Rt. Rev. H. St. G. Tucker, D. D.
President, Southern Churchman Company,
Richmond, Virginia.
Dear Bishop Tucker;-'
In view of the general situation of the Southern Churchman to finance the continued publication of the paper, I have
the following to offer;1. I to finance, as needed, from a personal friend who will
back me financially, the present publishing costs, the circulation work and all matters of a :financial nature necessarv to
contfnue the paper.
..
2. I to assume liability for all the past, present and futur~
indebtedness of the Southern Churchman in such a manner
as is agreeable to the individual creditors of the paper.
3. The entire Editorial Policies, the approval or disapproval of articles published, the appointing of the Editor in
Chief and Associate Editors to be vested, for all time, iri an
Editorial Board consisting of the Bishop of Virginia, as
·Chairman, and two Clergymen and three laymen. The first
members of this board to be appointed by Bishop Tucker.
When any member leaves the Board his place to be filled by
the remaining members, by appointing either a Clergyman or
a laymen to fill the Yacancies of either Clergymen or Laymen.
This Board to have entire control of the Church or Religious
Policies of ·the Southern Churchman or its successors.
4. The entire business management of the Southern Churchman to be placed in my hands with it being understood that
1\fr. Cooke, Mrs. Irwin and all present members of the staff
shall be retained as long as they desire.
·
5. All the stock or other certificates of the Southern Churchman to be put in escrow at the First and Merchants National
Bank, Richmond, Virginia, and remain there until I have· paid
all the past or present indebtednesses as of this date which
is not to exceed $14,000.00, and ·upon my completion of this
the said stock or certificates to be assigned to me.
6. If I have not paid all the indebtednesses as covered in the
above paragraph, or arranged a satisfactory settlement with
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the remaining creditors within eighteen months of this date
then this entire agreement becomes null and void.
The above six paragraphs contemplates the final releasing

of all endorsers, stockholders or other :financial backers
page 167 ~ SOUTHERN CHlJROHMAN COMPANY
PUBLISHERS
P. 0. BOX 1274
RICHMOND, V .A..
~{ay 9th, 1935
Bishop H. St. G. Tucker,
Sheet No.2

of the Southern Churchman within eighteen months. It contemplates of the continued Editorial Policy of the Paper re ..
maining as it is under the direction of the Bishop of Virginia and the Board appointed hy him. It contemplates my
financing the present publishing, circulation and other costs
and all future costs of the paper. It contemplates the releasing of the present boards of the Southern Churchman from
all business or financial responsibilities for the present or future publishing of the paper but not from the Editorial Policy
of the paper.
From the powers invested in you and the voting Trustees
appointed by you I believe you have authority to act promptly.
Very sincerely yours,

A. T. QUICI{
A. T. QUICK

I

I

1I
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RICHMOND, VA., Jan. 17, 1936
In Acoount With
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A. T. QUICK

Debits
1935
Sept. 30 Advances

Credits
1935
\
7409.13 Sept. 30th Commissions on subscriptions
9168.77

30 Cash retained by
Quick

Commissions on
donations

3246.45

607.00
9775.77

Expert Letterwriting Corp.

12.95

Oct. 31 Commission on 563
cancellations
Nov. 30 Comm. on 190 cancellations
Dec. 31 Comm. on 98 cancellations
1936
Jan. 17 Comm. on 337 cancellations

1055.21
361.00
186.20
640.30 Bal. due by A. T. Quick
to date

3135.47

THOM. CROWDER
Auditor
Credit 216. 60 comm.
Less 127.00 retained

3135.47
89.60

89.60

3045.87

page 169 ~ Southern Churchman Company
In account with
A. T. Quick

August 31, 1935
Defendants Ex. 2
(3pg)

Commissions and advances Subscription Campaign
Advances
Report· No.
1934
Nov 30 $100.00
1
Adv.
Dec 4 100.00
2
Adv.
Dec 8 100.00
3
Adv.
Dec 14 250.00
4

Subs
29
35
47
28

Comm.
$55.10
11.59
65.55
18.65
89.30
8.07
52.25

(P2)

CashRetn'd

Credits

$23.00

$32.10

13.50

52.05

22.00

67.30

14.50

37.75

Austin T. Quick

v:. Southern ·Churchman ·Oo.,'Inc.
32.25
47.00
73.75

36.73
94.82
118.22

113
156

1.51
69.03
141.82
191.97·
38.33
196.31
259.36

75.00
94.00

121.31
165.36

127
125
116

220.07
223.87
202.35

51.50
58.00
58.50

168.57
165.87
142.85

157

267.26

78.00

189..26

159

264.21

89.25

174.96

129
141
204

227.33
256.18
352.78

111.50
63.25
88.25

Miss M18.00
115.83
192.93
264.53

214

368.24

124.50

243.74

Adv.

Dec 20
Dec 28
Jan 5

5
6
7

235.00
175.00
200.00

35
83
112

Adv.

Jan 10
Jan 10
Jan 10
Jan 12
Jan 15
I

Jan
Jan
Jan
Jan
Jan
Jan
Feb
Feb
Feb
Feb
Feb
Feb
Feb
Mch
Mch
Mch
Mch
Mch
Mch
Mch
Mch
Mch
Mch
Apr
Apr
Apr
Apr
Apr
Apr
Apr,
Apr
Apr

18
22
23
23
25
31
7
8
13
18
19
23
26
1
5
8
13
16
19
20
20
22
25
1

3
5
5
9
13
15
15
16

25.00 postge 8
59.75 Sup9
plies
15.00 Postge 10
225.00
11
46.50 Sup- 12
plies
13
175.00
13.92 Cancels
32.50 Supplies
30.00 Postage
150.00
15.00 Postage
u
15.00
200.00
14
260.00
15.00 Postage
65.00
200.00
15
90.00
16
200.00
17
71.60
150.00
130.00
18
150.00
65.00
45.00
34.00
100.00
130.00
100.00
118.00
100.00
43.27 Cancels
118.48
43.00
58.20
18.25
19
108.44
3575.91

Miss M24.00

200

335.00

95.00

240.00

3916.13

1212.75

2666.18

f15
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2
A<lvanQes

lteportNo.

Subs.

3575.91
Apr
Apr
Apr
Apr
Apr
Apr
Apr
Apr
Apr
Apr
Apr

19
22

22
23

24
26
27
27
29
30"
30

May 2
May 3
May 4
May 4
May 6
May 6
May 7
May 8
May
May
May
May
May
May
May
May
May
May
May
June
June
June
June
June
June
June
June
June
June
June

13
14
15

17
20
18
21
25

27
28
31
1

3
4
8
10

12
17

18
22
22

24

20.00
25.00
20.60
105.13
20.00
25.00
19.00
30.00
27.00
56.00
10.20

Comm. CashRetn'd
3916.13 1212.75

Credits

2666.18

20

154

8270.72

$73.00

21
22

137
148

231.45
258.07

72.50
106.25

158.95
151.82
30.QOMM

23

177
197

808.11
338.82

104.50
133.50

203.61
205.32

205

·369.86

97.00

272.86

176

307.15

102.25

204.90

228

405.62

142.50

263.J2

8197.72

25.00
26.27 Cancels
40.00
35.67
12.00
1.50
46.80
35.00

69.09
24
70.00
44.60
25
25.00
37.10
61.00
92.22
26
25.00
37.00
27
180.64
25.00
25.00
67.50 Cancels
141.75
10.00
37.00
131.96
28
42.00
164.73
29
1.43
20.00
37.00
30

24.00 M

226

397.41

118.00

279.41

217

382.53

143.00

239.50

185

321.10

130.00

191.10
36.10 R.

Austin T. Quick v.
June 26
July 1
July 1
July 1
July 3
July 6
July 8
July 8
July 9
July 10

31.00
62.00
.63 Tel
1.50
35.00
232.80
37.00
59.34
5.00
61.48
7077.85

South~rn

Churchman Co., Inc.

117

31
32

107
131

187.46
221.98

67.75
88.00

24.00 M
123.96
133.08

34

33

123
120

215.64
210.89

88.00
78.50

127.64
132.39

35

104

186.83
8529.77

57.00
2814.50

129.83
5795.52

Subs.

Cornrn.
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Advances

Report No.

7077.85
July
July
July
July
July
July
July
July
Aug
Aug
Aug
Aug
Aug

10
15
17
20
22
24
27
29
5

5
15
17
17

25.00
72.77
36
154
56.90
13.50
37
150
37.00
53.71
9.00
37.00
31.97
6.00
31.97 Cancels
5.25 Supplies Jan
2.21 Tels 38
62
5211
7409.13
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Cash Retn'd

Credits

8529.77

2814.50

5795.52

$273.83

$162.50

$111.33

256.36

182.70

73.46

108.81
9168.77

86.75
3246.45

21.86
6002.17

DEFEND·ANT'S EX. 2.
P. 1 (3pp).
S'outhern Churchman Company
Publishers
P. 0. Box 1274
628 East ~lain Street
Richmond, Va.

Dear- Sir:
We are g1v1ng ourselves the pleasure of giVIng you an
annual subscription to the Southern Churchman, which we
hope you will e~joy.
We are trying to feed the public with healthy reading matter, and if you can cooperate with us by giving us the name
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of some young lady or some young man in your congregation
who might be willing to solicit annual subscriptions to our
paper, we should appreciate it very highly. We can allow
the solicitor $1.00 on every $3.00 annual he may send us.
Thanking you in advance for your cooperation, I am,
Yours very truly,
Comms Subs
'' Donations

9,168.77
607.00

Total

9,775.77

Advances
Retnd by Sales

7,409.13
3,246.45
10,655.58
9,775.77
879.81 Due
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An~

at another ,day, to-wit:

At a like Hustings Court, Pa.1~t II, continued by adjournment and held for the City of Richmond, on the 8th day of
July, 1937.
This cause came on this day to be heard upon the papers
formerly read and upon Bill in Equity of the Plaintiff, Austin
T. Quick and the Answer and Cross-Bill of the Defendant
:filed herewith and on evidence given ore ten~ts and was argued
by Counsel.
On Consideration whereof the Court is of the opinion that
the Defendant, The Southern Churchman Company, Incorporated, have fully ·proven by satisfactory evidence its Answer and Cross-Bill to the Plaintiff's Bill in Equity.
The Court doth adjudge, order and decree that the Bill in
Equity of Austin T. Quick be .and the same is hereby dismissed and it appearing· to the Court that there is a balance
due The Southern Churchman, Inc., upon the contract of
Austin T. Quick of $879.81, the Court doth adjudge, order
and decree that the said The Southern Churchman Company,
Inc., do recover from the said Austin T. Quick the sum of
$879.81 with interest thereon at the rate of 6% per annum
until paid and the costs by it expended.
Nothing further remaining to be done in this cause it is

Austin T. Quick v. Southern Churchman Co., Inc.
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ordered that the same be stricken from the docket and the
papers placed among the ended files of this Court.
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CLERI('S CERTIFICATE.

I, Annie I. DuVal, Clerk of the Hustings Court, Part II,
of the City of Richmond, Virginia, do hereby certify that the
foregoing is a true and correct report and transcript of the
record in the case of Austin T. Quick v. The Southern ChurchInan Company, Inc., lately determined in said Court, and that
the attorney for the S'outhern Churchman Company, Inc., had
due notice in writing of the intention of counsel for the plaintiff to apply for said transcript, before the same was made
out and delivered ..
Given under my hand this 4th day of September, 1937.
A. I. DUVAL, Clerk.
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I, Ernest H. Wells, Judge of the Hustings Court,
Part II, of the City of Richmond, who presided
over the foregoing trial of the case of Austin T. Quick against
the Southern Churchman Company, Inc., tried in the said
Ifustings Court, Part II, of the City of Richmond, Virginia,
on the 8th day of June, 1937, on the Chancery side thereof,
before me, do hereby certify that the foreoging record· together with the exhibits therein referred to, is a true copy
and report of all the evidence and exhibits and all thP. incidents of the said trial of said cause, with the oojections aild
exceptions of the respective parties and the actions of the
Court in respect thereto as therein set forth, and all the exhibits referred to in the foregoing are made a part of the
record in this case.
I further certify that the attorney for the defendants had
reasonable notice in writing given by the plaintiff of the time·
and place when the foregoing report, record and exhibits
wonld be tendered to the undersigned for authentication.
Given under my hand this 6th day of September, 1937, within
sixty days of final entry in the said cause.

ERNEST H. WELLS,
Judge of the Hustings Court, Part II, of the
City of Richmond, Virginia.
A Copy-Teste:
A. I. DUVAL, Clerk.
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I, Annie I. DuVal, Clerk of the Hustings Court,
Part II, of the City of Richmond, Virginia, do
hereby certify that the foreg·oing record and report of the
testimony and other incidents of the trial of the cause of
Austin T. Quick v. The Southern Churchman Company, Incorporated, together with the exhibits therein referred to,
all of which were duly authenticated by the Judge of said
Court, were duly lodged and filed with me as Clerk of said
Court on the 6th day of Septe~ber, 1937.
A. I. DUVAL, Clerk.
A Copy-Teste:

M. B. WATTS, C. C.
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