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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2157
WILLIAM R. MOOREFIELD, ADELAIDE MOOREFIELD
CARMICHAEL, ANEITA MOOREFIELD DECKER,·
A.ND HAZEL_ MOOREFIELD :~9WLIN,

versus
SOL KNIGOFF AND BOOTH-WHITE SPORT SHOP,
INC., A VIRGINIA CO~PORATIN.

PETITION FOR APPEAL.

To the Hnnorable Jud.Qes of the 8'1.tpreme Court of .Appeals
of Vi~ginia:

·

.

Your petitioners, William R. MoorPfield, Adelaide Moorefield Carmichael, Aneita Moorefield Decker and Hazel Moorefield Bowlin, respectfully represent that they are ag-grieved
by a judgment of the Circuit Court. of the, City of Danville,
Virginia, rendered a~ainst thtlm on the 25th day of October,
1938, in a certain action at law wherein your petitioners were
plaintiffs and S~l Knigof.f and Booth-White Sport Shop, Incorporated, were defendants.
.
The facts involved in· this controvery are few, and they
are set ·out fully in the transcript of the record presented with
this petition (R., pp. 11_to 34). They are as follows:
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STATEMENT OF THE FACTS.
Your petitioners, William R. Moorefield, a citizen of Washington, D. C., .· Adelaide Moorefield Carmichael, a citizen of
thP. S~&,t~ .of F:}orida, Aneita Moorefield Decker, __ a citizen ·of
Atlanta, Georgia, and Hazel Moorefield Bowlin, a· citizen
of Danville, Virginia, are the only children of the late h D.
Moorefield who was a resident of the City of Danville, Virginia, for practically his entire life, and upon his death on
April 10, 1938, they claim that they became the owners
2* in fee Rimple of a certain pa.reel of ""land with the improvements thereon, lying and being in the City of Danville, Virginia, more particularly., described as follows:

'' .All of a certain lot of land with the buildings thereon in
the City of Danville, Virginia, fronting 22 feet on the north
side of Main StreAt and running back therefrom between
parallel lines to canal bounded on east by property of G.
Frank and on west by property of W. P. Hodnett and commonly known as 308-310 Main Street, Danville, Virginia.''
(R .• p. 2.)

Your petitioners claim title to the aforesaid real estate by
virtue of the termR of the laRt will and testament of W. H.
Rice, the half-brother of their deceased father, L. D. Moorefield. The said will provides as follows:
'' Danville, Va. June 13th, 1898.

"This will made this day, June 13/98,

'' At my dP.ath I leave to S. E. Moorefield the sum of 100.00
hundred dollars; to E. C. Moorefield the sum of 100.00

one
one
one
one

hundred dollars ; to Ella Willmerth the sum of 100.00
hundred d_ol1ars. to Daniel :MoorP.:field the sum of 100.00
hundred dollars; to the said Daniel Moorefield wife
100.00 thn sum of one hundred dollars. And after all debts
of mine are paid the bal of my estate to L. D. Moorefield, real
estataee. bond~ & stock and all goods and chattle.~ the said
L. D. Moorefield is to take charge of every thing as it is now,
continae the business and pay the othArs their money when
he thinks be~t. the real estate, of 308 & 310, Main is to stay as
his and not to bC' sold or traded in any way, and in case of his
death without issure all the property is to revert to E. 0.
Moorefield, or his heirs, this sig·une and wrote this day, June,
1.3/98.W. H. RICE.-" (R., p. 11.)
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Upon the death of L·. D. Moorefield on April 10, 1938, your
petitioners asserted their ciaim to the fee simple title in the
above mentioned property which claim the defendants denied. Whereupon your :petitioners instituted an action in
ejectmcnt in the Corporation Court of the City of Danville,
Vindnia, on September 20, 1938, against the defendant, Sol
Knigoff and Booth-White Sport Shop, Incorporated (R., p.
13). This case was removed to the Circuit Court of the !City
of Danville, Virginia, on October 3, 1938 (R., p. 4).
ASSIGNMENTS OF ERROR..
3"

(a) ThP, trial court erred in sustaining the motion of
"'counsel for the defP.ndants to strike out the plaintiffs'
evidence and direct a. VP.rdict for the defendants (R., p~

35).
(b) The trial court P-rrcd in construing the will of W. H.
Rice and in effP.ct holding that the real estate mentioned in
said will, to-wit: ''property known as 308-::no Main Street,
Danville. Virginia". vested in L. D. Moorefield a "defeasible
fee" instead of a "life estate".
THE ...t\.RGUMENT.
Your petitioners contend that the holograph will of W. H.
Rice, after disposing of all the property both. real and personal, devised the real estate at 308 & 310 :hfain Street, Danville, Virginia, to L. D. Moorefield for life, with an alternative
remainder, a remainder implied- in the issue of L. D. Moorefield Jiving· at his death with an alternatiYe remainder in E. Q.
Moorefi-eld or his heirs in the event that L. D. Moorefield
had died without issue. It is apparP.nt from this will that if
was the desire of the testator, W. H. Rice, that this particular real estate should remain in the family and was "not to
be sold or traded in an).. way''. The defendants contended
in the lower court that L. D. Moorefield only took a defeasible
fee. The attention of the· court is respectfully called to the
able discussion on page 544, Vol. I, of Harrison on· Wills and
Administration. Here Mr. Harrison· has ably discussed the
real question involved in this case by giving two illustrations.
On page fi44, Vol. I, of his work he says:
, By a statute. which went into effent on J annary 1, 1820,
now found in section fi151 of the Code of Virginia and Section 10. ch. 71 of Barnes ( 1923), Code of West Virginia, all
such limitations are to be construed to mean, issue, heirs,
etc., living at the death of the person or born within ten
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months thereafterwards and they no longer violate the rule
against perpetuities.
Two limitations alone now deserve special notice. First;
a devise to A for life but if he die without issue to B. This
as we have already .seen vests in A a life estate with an alternative remainder, a remainder implied in the issue living
at A's death with an alternative remainder in B, no issue
then living or born within ten months. Second. A devise
to A, hut if he die without issue to B. In this case • A
4 • takes a defeasible fee. If he dies with issue, his estate
becomes absolutfl. if he diP. without issue, his estate except for the marital rights of the consort, becomes a life estate and B becomes entitled to the estate. Under no circumstances does the issue of A take anv estate or interest in the
property by deP.d in his lifetime and dies intestate the surviving issue may take under the Statute of descents from A
but not as purchasers under the testator's will. Their ex..
istence or non-existence at A's death simply determines
whether his estate has become a fee absolute or has been reduced to a life estate. 'l,hey take nothing under the will.
Former cases arising prior to the statute above referred to
are instructive only on the effect of a void limitation upon
the estate of the first taker.

.· It is noted that Mr. Harrison ~mys that in the first illustration A is vested with a life estate with ail alternative remainder and he cites in the footnote the case of Conrad v. Quinn,
111 Va. 607. 69 S. E. 952; and also the case of Wine v. Markioood, Hl Gratt. (72 Va.) 43; and in support of the second
illustration which he says devises a defeasible fee he cites
the case of Daniel v. Lripscomb, 110 Va. 563, 66 S. E. 850.
Therefore, we have two lines of discussion on the two propositions outlined.
·
In thP. case of Conrad v. Q'llinn, 111 Va. 607, 69 S. E. 952,
the testator devised property to three of his daug·hters to be
equally divided among them but appointed a trustee to hold
it in trust for them '' as long as they shall live''. One of the
daughters was then a married woman with children while tl1e
other two WPre unmarried. As to the married daughter he
directed that in the event of her death her share should go
to her children, and as to the two unmarried daughters the
testato1· declared that in the event of the death of either or
both of them. without issue ''then I direct that her portion or
their portions of my est.ate be distributed equally between my
four ::;oni;;. '' Since the death of the testator one of the daughters has married, and has a number of children. The question
before the court was what estate did the daughter take under
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her father's will. The court held that the daughter took only a
life estate followed by two remainders in a double aspect, both
of which remained contingent until her death-the first to the
issue of the daughter living at the time of her death, and the
~econd, failing· such issue, to the four sons of the testator.
~On •page 609 the court said:
We are of opinion that the will gives Mrs. Quinn a life estate only. This life estate is followed by two remainders in
a double aspect, both of whie-h remain conting~nt until the
death of Mrs. Quinn: the first to the issue of Mrs. Q'.uinn living at the date. of her death, and the second, failing such issue, to the four sons of the testator. This conclusion creates
no intestacy as to any part of the estate.
The contention of the appellant that Mrs. Quinn is the fee
simple owner of the trust estate, subject to be defeated only
by dying· without issue, violates the plain intention of the
testator and cannot be sustained. I Minor on Real Prop.,
sec. 872 : Prof. Graves' Articlt~ 5 Va. L. Reg., pp. 67-91.
· Prof. Graves concludAs the article just cited, which is a
full discussion of the subject. as follows: "That in a devise
'to A for life. and if he die without issue·, to B and his heirs,,.
,mbject to the law of Vir~inia from .I anuary 1, 1820, to the
present time, A takes a life estate only, following· which there
are two remainders in fee upon a contingency with a double
aspect, both of which remain contingent unti} the death of A,
the one to the issue of A. living at his death, or born to him
within ten ,months thereaftP.r, and the other to B. On A's
death, if there be issue of A then living or born to him within
ten months thereafter, the first remainder vests in such issue ·
and the second is defeated; but if there is no issue of A living at his death, or born to him within ten months thereafter,
then the second remainder, in favor of B, vests and takes
effect.''
The decree of the chancery court is in accord with these
views, and must be affirmed.
Your pcti ti one rs contend that the doctrine in the case of
Conrad v. Quinn governs the instant case as the portion of the
will of W. H. R.ice dealing with the property involved in this
case reads as follows :
'' the real estate, of 308 & 31.0, Main is to stay as his and not
to be sold or traded in any way, and in case of his death without issure all the property is to revert to E. C. Moorefield; or .
his heirs.''
·

r

----·
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The language '' is to stay as his and not to be sold or traded
in any way" cannot be ig·nored and is equivalent to and as
strong as if the testator had said ''to L. D. Moorefield for
life, and in case of his death, without issue, etc."
In order to construe this last portion of Mr. Rice's will so
. as to be interpreted as contended by counsel for the de6,j!c fendants *it would be necessary to eliminate from this
portion of the will the languag·e "is to stay as his and
not to be sold or traded in any way''.
It was contended in the. lower court that the case of DOJWiel
v. Lipscomb expounded the doctrine applicable to this case.
11
a. 56~. 66 S. E. 850. However in that case the testatrix
equeathed property to her two grandsons to be equally di..
vided between them, and the will provided :
''and if either of my ~~randsons ·should die leaving no child
or descendants surviving· him, the share he receives under
this will is to go to his surviving brother, and if both of my
grandsons d~e, leaving no chi1d or descendants surviving
them, then the whole of what is herein given shall be equally
divided between my children.''
One of the grandsons died without issue and at that time
the other grandson was still living and had living children.
It was held that each grandson took defeasible fees. We contend that there is practically no similarity between the facts
in the Darnel v. li/JJscomh case and in the instant case and that
in view of the strong language used by the testator, W. H.
Rice, in thP. holograph will it was clParlv intended that the devise of the l'Pal estate at 308 & 310 Main Street, Danville, Virginia, was to L. D. Moorefield for life.
In the case of }Vine v. Markwood, et als., 31. Gratt. (72 Va.)
43, the testator gave to his four sons, George, Joseph, James·
and Sampson, each a parcel of land; to George and Joseph
in fee and to the other two each devise is, except as to the
land devised, the same; the testator willed and bequeathed
to his son Sampson the use and benefit of the home place
which the testator then occupied, containing about three hundred acres, during the natural life of Sampson. Then the
testator went on to say:
'' Should my sons George, James, Joseph and Samuel, or
either of them die without ishue (is'sue), ·l direct that what
has been bequeathed to them shall be equally divided between
the surviving ·brothers-James and Samuel for their use and
benefit during their natural life.''

Wm. R. Moorefield, et al., v. Sol Knigoff and others.

7

Sampson (Samuel as he is sometimes called) sold a part
of this land in fee simple. However, the court held that
T" Sampson took • only a life estate in the land devised to
· him and that the purchaser must elect to give up the land
or take such title as Sampson could give him to it. On page
49 in the opinion:
Now it is expressly declared by the clause twice hereinbefore stated that in the event of the death of either of the
four sons of the testator without issue, that is issue living
at such son's death, the estate given by the will to him "shall
be equally divided between the surviving brothers.'' In that
event, therefore, there can be no doubt or difficulty. The language of the will' is express and the meaning is plain.
But who will be entitled to the estate given to Samuel or
Sampson Pelter in the event of his death leaving issue then
living f Will such issue be entitled, or will George Pelter as
residuary devisee be entitled, or will the heirs-at-law of the
testator be entitled f Clearly, we think, such issue will be
entitled by plain implication of the will. Can there be a
doubt that the testator so intended 1 and is not such intention sufficiently expressed. or at lP.ast implied, in the will l
Why did the testator give the portion of his son Sampson
to his surviving brothers only in the event of his dying without issue? Why but because in the only other possible event,
to-wit: the death of his said son leaving issue living at such
death, he intended that such issue should have the said portion f There is no real or necessary conflict betweP.n such intention· and the preceding clause containing the residuary
· devise to George Pelter as aforesa.id. They are rendered
perfectly consistent by the context.
It would make no difference in the result of this suit if in
the event of the death of Sampson Pelter leaving issue Jiving
at his death, the heirs-at-law of the testator should be entitled to the said portion, instead of such issue under the
will; for such issue would be a part of the said heirs-at-law.
The lP.arned counsel for the appellant, in his argument of
this casP., refere rd to a gTeat many books- and cases in support of his views. which we do not consider it necessary to
review in this opinion. They would, no doubt, be conclusive
in his favor, if the case had occurred before the revision of
our statute law in 1819; but as it occurred after the said law
was then amended, embracing in the amendments # #9 and
10. ch. 112,-. 189 of the Code before referred to, we think
the law is clearly the other way. Before those amendments
were made. a d,wise to A for 1ife. and if he died without issue
then to B. created an estate tail in A, under the rule in Shel-
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ley's case, and the issue of A was thus provided for. But
when, by one of those amendments, it was declared that
"every limitation in any deed or will contingent upon .the
dying of any persons without heirs," 8ro., "shall be con. struP.d a limitation to take effect when such person shall die
not having such heir,'' &c., as the case may be, living at the
time of his death, or born to him within ten months thereafter, the issue if living at the time of his death or born to him
within ten months thereafter, would be wholly unprovided
8* for, unless *they can be considered as tenants in remainder at the death of A by implication of the will; and
such would seem to be its plain implication in such a· case.
There is no decision of this court to the contrary; and although some of the decisions cited by the learned counsel for
the appellant may seem to be to the contrary, yet such decisions, if there be any such, are not binding authority upon
this court, and do not, in our opinion, expound the law correctly.
We are therefore of opnion that there is no error in the
decree appealed from, and that it ought to be affirmed.
In the cai;;e of narber v. Saufley, et al., 131 Va. 514, 109 S.
E. 306, the foHowing para.graph of the will was involved:

".Fifth. I give to E. Orv~tta Garber the balance of my
property, all real estate and personal property that I may
own at the time of my death I want Orvetta to have, her lifetime, and if she should die without leaving an heir, then l
want all that. I have· given her divided into three equal parts,
and put on interest for the benefit of my grandchildren, to be
given to them as they reach the age of twenty-one. If Ressie 's children should not live to reach that age·, I want their
shares given to Lena's and Sandy's children when they reach
that ag·e, if they have any children."
The court held that this devise gave E a life estate in the
residue with remainder t.o her descendants living at the
time of her death, whether occurring before or after the death
of the testator. On page 307 the court in its opinion says:
"(1) The phrasing· of the will is inartificial and in some
degTee rebunclant, but on the whole the testamentary scheme
of Mrs. Hollar is fairly apparent from the language employed. The content.ion of the appellant that she takes a fee
simple in the real estate, and an absolute estate in the personalty, rests upon a highly artificial, if not distorted, construction of the first sentence of item 5. This sentence would
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give Orvetta a fee if a period was placed after the word
"property," and the remainder of the sentence as well as
the succeeding provisions of the ·paragraph were eliminated.
But this action would do violence to the obvious intent of the
testatrix. Plainly she intends to give Orvetta a life estate
in the residuum. Not only do the words used with reference
to Orvetta indicate such intention, but that indication is
strenthened by the precise arrangements made for the testatrix 's grandchildren. These provisions are entirely . intelligible, and easy of execution. If the testatrix had intended
to give Orvetta a fee, the fifth item could have be.en reduced
to the opening· sentence, as follows: ''I give to E. Orvetta
Garber the balance of my property, all real estate and personal property that I may own at the time of my death I want
Orvetta to have;" or in even shorter terms: "I give to E.
Orvetta Garber the balance of my property." The lan9* guage, "I give to ""E. Orvetta Garber the balance of my
propP.rty," etc .. "her lifPtime, and if she should die without leaving an heir," by plain implication confers upon the
heirs of Orvetta Garber, i. e., the descendants living at the
time of her death, the life estate devised to the mother. Such
descendants are the tenants in remainder of the life estate
of the ancestor. See Wine v. Markwood, 31 Gratt. (72 Va.)
48. In this case one Sampson Pelter, a son of the testator,
was devised a life estate. In the same connection the testator
used this language: '' Should my son, Sampson, die without issue, I direct.'' etc. Construing this language, the court
held that by necessary implication it was intended by the testator that "the issue of Sampson Pelter living at his death''
should take the rP.mainder."
Especially in view of the able opinion in this case do we
contend tl1at every word and phrase of the testator, W. H.
Rice, should be given the most careful con~ideration in trying
to ascertain what disposition he desired to be made of the
real estate at BOB & 310 Main Street, Danville, Virginia, which
he so emphatically in his own words said, "is to staJJ as his
and not to be sold or traded in any way.''
In the r,ase of Powell v. Hollard, et al., 161 Va. 844, 172
S. E. 29B, tbe testator in his will loaned to a son the tract of
land upon which he resided "to hold during his natural life
and at his death to his lawfull Heirs.'' The Question involved
in this ~aRe waR whether under the will of his father the son
took a life estate or a fee simple estate and the court held
that the son took onlv a life estate with the remainder to his
surviving children. The language of the will provided:
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"I Loan unto mv son .Jesse R. Watson the Tract of Land
whereon I now residP. (Excepting a small parcel on the Eastern side. as will herP.after be set forth) to hold during his
natural life and at his death to his lawfull Heirs. If he should
not have any Children living at his death it then shall go to
his Brother George iC. vV. Watson and if he should die without issue them to his sister Emily .T. ·watson and if they all
should die without issue then I leave it to the nearest Relative from whence it was inherited by me."
The court on page 294 said :
(4) "Isolated clauses or sentences are not to be considered by themselves, but the will is to be considered as a whole,
and its different clauses and provisions examined and compared, so as to ascertain the general plan and purpose of the
testator, if there be one." Co1irad v. Conrad's Ex'r, 123 Va.
711. 97 S. E. 336, 338.
10""

*In the case of Nicholson v. Drennan (S. 0.), 14 S. E.
719 the will reads :

"I will & direct that the plantation and stock remain and all
things belonging to the same as it is, subject to necessary
chang·es to keep up the place as may be judged by my executor
and is to remain so during· my wife's life-time, and after her
death the property & money of my estate is to (be) equally
divided among my children that may be alive at that time

. "" "" "

Held: at p. 721: "It is very clear that nothing was given
or intended to be given, to the children until after the death
of testator's wife, and it is equally clear that the testator intended some benefit for his wife. The view taken bv the circuit judg·e that the testator's wife took an estate for her life,
by implication, is fully supported, not only by the authority
which he cites but also by other standard text writers. See
1 Jarman Wills 435, 436; 2 Blackstone Comm. 381, where the
author uses as an illustration of the doctrine, these words:
'' As, where a man devises lands to his heir at law, after
the death of his wife. Here, though no estate is given to the
wife in express terms, yet she shall have a.n estate for life
by implication; for the intent of the testator is clearly to postpone the heir till after her death, and, if she does not take it,
nobody else can.''
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This language seems exactly applicable to the case under
consideration. See, also, to same effect, 2 Foubl. Eq. 58, and
Smith v. Poyos, 1 Desaus Eq. 156, as well as the case of Carr
v. Porter, 1 McCord Eq., at page 79 where the same doctrine
is recognized. The circuit judg·e is therefore fully sustained
in his views that under the terms of the will, the testator's
widow, Maria L., took an estate for life by implication.''
This South Carolina case is cited because of the marked
similarity between the language used in the will given therein
and in the case of the will of W. H. Rice, as the testator in the
above South Carolina case directed that '' the plantation and
stock remain and all things belonging to the same as it is,
etc.''
In the case of Donohue v. McNichol, 61 Penn. 73.
The testatrix made a will in which she directed all her property conveyed to trustees to ·pay her son certain sums
11 * and he *to receivP. all the income therefrom if he should
become a sober industrious man. And also
"Upon the death of my said son John leaving lawful issue,
upon the further trust, to pay such issue the net income of my
said real estate, a.nd such part of my personal estate as my
said executor may deem, proper; and after the death of such
lawful issue of my said son John, then in trust for the use,
benefit & behalf of my lawful heirs, their heirs & assigns for
ever.''
The last clause of the will was as follows :

'' It is further my will, & I desire it eocpressly understood,
that none of my real estate is to be sold or mortgaged during the Iife of my said son John or his lawful issue.'' • * *
After holding that John took only a conditional life estate
the court said, page 77:
"The testatrix's next care was to provide for his lawful
issue, if he should have any, and she directed the executor,
upon his death leaving such issue, to pay them the net income
of her real estate, and such part of her personal property,
as he might deem proper. Under this clause of the will an
estate for life is given to the issue, not in express terms, but
by necessary implication, from the limitation of the estate
upon their death to her lawful heirs, and from the express
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prohibition of the mortgage or sale of her real estate during
the life of her son or his lawful issue.''
Here again we see a life estate resulting· by implication
from the e~press prohibition of mortgage or sale during the
life of the son or his lawful issue.
The case of Pratt v. Saline TT a,lley Ry. Co., a Missouri case
cited in 108 S. W. 1099.
The question was whether the plaintiff took a fee simple
or life estate in certain land, under a will, the pertinent part
of the latter being· as follows:
''4th: I will to my daughter Anna M. Pratte and her heirs,
265 acres more or less lying on the Saline in St. Genevieve
Co. Mo. which I lately bought of R S. Pratte. My daughter
Anna ca.nnot sell or contract any debts on this land, neither
can her heirs until 50 years after my death. My daughter
Anna shall divide this land equally among her heirs and if
she fail to do that there shall be commissioners appointed to
divide it according to this provision."

*Held: (p. 1103) ''She was prevented from selling
the land, and a restriction was laid on the right of her
heirs to sell or incumber it for 50 years after the death of
the te·sta tor. It is true this restriction is void as opposed to
public policy (KP-s.c;ner v. Phillips, 88 S. W. 66); but though
the law may reject it as an unwholesome restraint on the
power of alienation, it may be taken into consideration as one
circumstance throwing lig·ht on the intention of the testator.
It is certain his intention was to prevent Mrs. Pratt from
selling or mtg. the land, and this arg-ues that his purpose was
not to give her the fee. It is true the restriction is inconclusive on this point; but whatever force pertains- to the gra.nt
of power to freely dispose of the property as an argument
that a devise to which the power is annexed is a devise in fee
is lost in the present instance.. we may be sure, in view of
the restriction on selling and mortgaging, that the testator
intended the land should remain intact and u~divided during
the life of Mrs. Pratt, and should pass to· her heirs at her
death. This view is still further enforced by the next sentence, which directed her to divide the land 'equaJly among,
her heirs, and directed. further, if she failed to _do so, comm.
should be apjJointed to divide it. These senten~es _which occur
in the devising paragraph indicate the purpose qf the testator
was to give llis daughter only a life estate, with a remainder
over to her·11eirs.''
12*
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Comparing the devise of this Missouri case with the one in
the instant case here it is very interesting to consider the
languag·e used by the testator to express his wishes.
If it had not been the intention of W. H. Rice to give his
half-brother, L. D. Moorefield, a life estate in the Main Street
property. with an alternative remainder in a double aspect, it
would not have been necessary for him to have incorporated
in his will the last part of the same, that is :
'' • • • the real estate of 308 & 310, Main is to stay as his
and not to be sold or traded in any way, and in case of his
death without issure all the property is to revert to E. C.
Moorefield, or his heirs. * * • '' ·
·
In view of tl1P. decision in the case above discussed we contend that for tl1P court to fail to hold this devise created a
life estate in L. D. Moorefield with an alternative remainder
with a double aspect would result to render meaningless the
specific thought of the testator that this property '' is to stay
as his and not to be sold or traded in any way.'' Certainly
it was not the intention of the testator that this strong request should be ignored.

13*

*LEADING TEXT BOOKS.

Harrison on Wills and Administration, Volume I, page 490,
Section 247: LIFE ESTATES.
"Under the statute wl1ich provides that a testator shall be
presumed to devise the entire estate which he owns in the
property, unless a contrary intention appears from the will,
all estates created by the testator for life, or other restricted
interests, must show such restriction in the will. But no particular words are necessarv to create a life estate. Anv language in the conveyance wliich sufficiently shows the gr an tor's
intention will suffice. In Robinson v. Robin-son., 89 Va. 916,
14 S. E. 916, the will read: '' To my children by her and their
descendants at their death." The court held that the words
''at their death'' are as restraining words fully equivalent
to the words '' for life.'' The same principle applies to any
restriction showing· an intention to restrict the estate to a
life estate. Indeed, where an estate is given absolutely in
one clause. a restriction may be included in another, but, a~
we haw~ alrP.ady seen. an estate will not be cut down by any
less ambiguous words than the ones creating· it in the first
instance. Yet if the words are unambig·uous and the intention
clear, the restriction may be contained in an independent

14
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clause. The fact that the~·e is no remainder is a matter to be
considered in determining whether the estate granted is an
estate in fee or for life, but where there is an express limitation for life, or where the construction calls for an estate
for life. the fact that there is no remainder does not affect the
character of the estate. • '"' *"
SeA ahm Harrison on Wills and Administration. Volume
I. page 536: Sections 264, 265 and 266 which fully discusses
contingent remainders.
See also Gardner on Wills. Second Edition. page 418, Section 124.
Minor on Real Property, Second Edition, Volume I, page
255. Section 193.. LIFE ESTATES BY ACT OF THE PARTIES-EXPRESS or IMPLIE·D.
A life P.state arhies by act of the parties, when it is the
result of some agreement or transfer. to be accompanied always at common law by livery of seisin or (in the case of incorporeal hereditaments which did not lie in livery) by grant.
Hence it follows that life estate created at common law by
act of the parties, at least as to corporeal property, must
always be PxprPss. and could never be implied without words
of grant. But though the intent be to create an est.ate of
inheritance, if the words of grant are not sufficient for that
purpose, and yet there is a conveyance to the grantee,
14* he will at common law *take a life estate, as in case of
a ~rant "to A" (without words of limitation), or even
'' to A in fee simple.'' In Virginia, the statute dispensing
with words of inheritance, A. would generally in such cases
take a fee simple. and not a mere life estate. In wills, however, which were introduced into the English law of real prop- erty at a much later stage, the intention of the testator was
looked to rather than the presence or absence of any particular technical words, and since wills did away with the necessity for livery of seisin as to the lands devised, the courts
had no difficulty in raising up life estates therein by mere
implication, where the implication is a necessary one. Thus,
a devise "to the testator's heir after the death of testator's
wife'' vests a life estate in the wife, though no interest be
expressly given her. For since the testator's heir is to take
only after the wife's death, and the testator has made no
express provision for the disposition of -the land in the meanwhile, he must have intended that it should g-o to the wife
till her death. Indeed there is no one else to whom it could
go.
But let it be observed tha.t in construing,· a will conjecture
must not be taken for certainty. The implication, which may .
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thus abrogate the technical rules of the common law, must
be not only a possible, but a necessary, implication, which
means, however, not a natural necessity, but so strong a probability of intention that a contrary design would be absurd;
and therefore cannot be imputed to the testator. Hen~e, in
the example above supposed, if the testator should give the
land to a stranger after his :wife's death; ri.o life estate would
be implied in the wife, for meanwhile until the wife's death
there is the testator's heir to whom the land may go.

17 R. C. L., page 620:
BY "'WILL:
Section· 8. IN GENERAL-The cardinal principle in the
construction of wills is that the intention of the testator as
determined from the fmtjre will tnust prevail, and accordingly
the decision whether a. life estate is or is not created by a par"!
ticular will must necessarily depend upon the provisions of
that specific instrument, and one case is, as a rule, of but
little authority for another. A devise or bequest of the
'' use and improvement" of property during the life of tli~
devisee, or of the rents, profi·ts and income of the property
for life, is in effect a devise of the property itself for life;
but is not a devise of the fee. It has been held that a devise
by a husband directly to his wife and children does not ~re.ate
~ joint tenancy, but that the wife takes a life estate only, with
remainder in fee to the children, unless there is something
else in the will showing a. contrary intention.
Section 9. E.FFECT OF FAILURE TO USE WORDS
OF INHERITANCE.-Under the common law rule, a devise
to one generally, without words of inhe_ritance, or otherwise
indicating an intention to g-rant a. greater interest, passes an
estate for life only. it being the policy of the law not to disinherit the heir uriless the intention of the testator so
15* to do iH c]ear. Rut ,v.if the intention is manifest.. a fee
simple estate will pass without words of limitation or
perpetuity, and it is the, rule that w~ere a devisee, _whq.se estate is undefined, is directed to pay the testator's debts. or
leg·acies, or a specific sum in gross, p.e takes an e~ta~e in fee,
since, if he took a less estate, he might. be injured by the
determination of his interest before reimbursement of his
expenditures. Where, however, the interest of the devisee
is clearly limited to a. life estate, a direction to pay debts
cannot enlarge it; and if the charge be merely on the land,
and not on the person of the devisee, then the devisee, upon
a general devise, takes an estate for life only, as in such case
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he can suffer no personal loss, but takes the estate subject
to the incumbrance. Inasmuch as the common law rule,
favoring the heir, usually defeated the intention of the testator, it has been altered by statute hl'many states, and it seems
that the generally accepted rule now is that an unqualified
gift in wills to a devisee, without mention of heirs, imports
a fee simple absolute; or, if the testator has not so great an
interest therein, such an estate as he has. In some states,
however, only a life estate will pass to a devisee unless it
affirmatively appear that a greater estate was intended. The
word ''estate'' by itself would ordinarily appear to carry a
fee, if such is the testator's intent, but it is not a word of art
but of interpretation, and its meaning is affected by other
clauses and dispositions in the will, and may be so limited
thereby as to convey merely a life estate.
Section 10. EFFECT OF LIMITATION TO "CHILDREN,'' ''HEIRS,'' .AND ''ISSUE.''-The creation of a life
estate bv a devise to one with a limitation over to the first
taker's ''children,'' ''heirs,'' or ''issue'' will be but briefly
discussed, as the effect of these words as words of limitation
or of purchase is considered elsewhere. As a rule, ·'children''
is a word of purchase, and if a devise is made to one for life,
with remainder to his children, the first taker will hold a
life estate only, unless it is demonstrated from the will affirmatively and clearly that the testator used the expression
as the equivalent of ''heirs." On the other hand, "heirs"
properly is a word of limitation, and in the case of a devise
to one and his heirs, the devisee will ta.ke an estate of inheritance, unless it is affirmatively established that the testator clearly intended that he should take me-rely a life estate. By virtue of statutes in some states abolishing estates
tail, a devise in words which would create an estate tail at
common law will vest an estate for life onlv in the first taker.
· And it has been provided by statute in ·some jurisdictions
that where a devise is in express terms to the first taker for
life, a limitation over to the heirs of the devisee will not enlarge his estate to a fee. The word ''issue'' is not a strict
technical word either of purc11ase or limitation and in a
devise to one for life, with remainder to his issue, it will be
so construed as best to effectuate the intention of the testator.
Section 11. CUTTING DOWN FEE TO LIFE ESTATE.
-Unquestionably, a devise of a fee may be restricted by subsequent words in the will and reduced to a life estate, but
16* if an estate in fee is •devised in one clause of a will
in clear and decisive terms, it cannot be cut down or
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taken away by raising a mere doubt in some subsequent clause
or by some other inference therefrom; to g~ve such effect, the
words of the subsequent clause must be as clear and decisive
as are the words of the clause giving the estate in fee. The
authorities rccog·nize a more significant purpose in an implication which tends to cut down a 1arger estate to a life
estate where the remainder thereby passes to a person who
is in the line of descent than if it would pass to a stranger,
because of the stronger motive which the testator would have
to prefer the former to the latter class. It has been held that
"videU.cet" following words of inhel'itance may have the effect of cutting down a fee to a life estate; for example, where
a devise is to one, '' his heirs, viz., his children,'' the first
taker holds an estate for life only. Obviously, a limitation
over upon the death of the first taker is an indication of the
intention of the testator that the first taker should have a
life estate only.
Attention of the court is also called to the following two
sections of the Virginia Code.
Section 5151. WHAT LIMITATIONS ARE VALID.Every limitation in any deed or will contingent upon the dyin~ of any person without l1eirs, or heirs of the body, or issue,
or iRsue of the body, or children, or offspring or decendant,
or other relative. shall he com1trued a limitation, to take effect when such pP.rson shall die not having such heir or issue,
or child or offspring, or descendant, or other relative, as
the case may be, living· at the time of his death, or born to
him within ten months thereafter, unlP.ss the intention of
such limitation b~ otherwise plainly declared on the face of
the deed or will creating it.
Section 5152. EFFECT OF ESTATE OF FREEHOLD
TO ONE WITH LIMITATION OVER BY WAY OF REMAINDER TO HEIRS, ETC.; RULE IN SHELLEY'S
CASE A BOLISHED.-Wlrnrever any person, by deed, will,
or other writing, takes an estate of freehold in land, or takes
such an estate in pP.rsonal property, as would be an estate
of freehold, if it WP.re an estate in land. and in thP. same deed,
will, or writing, an estate is afterwards limited by way of
remainder, either mP.diately or immediately, to his heirs, or
the heirs of his body. or his issue, the words "heirs," "heirs
of his hotly." and "issue," or other words of like import used
in the deed. will. or writing in the limitation therein by way
of rP.mainder, shall not be construed as words of limitation
carryng to such person thP. inheritance as to the land, or the
absolute estate as to the personal property, but they shall
1
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be co:nstrued ·as words of purchase, creating a remainder in
the h~irs, heirs of the body, or issue.

17*

lllCONCLUSION.

-For the reasons herein stated, your petitioners pray that
to the final judgment complained of, the Court will grant ·a
writ-of-error and supersedeas, and that the said judgment
may be reviewed, reversed and annulled by the Court. And
your petitioners will ever pray, etc.
Your petitioners request an oral hearing on this petition.
Your petitioners state that a copy of the foregoing petition has been delivered· to Messrs. Crews and Clements and
Harris, Harvey and Brown. Counsel · of Rooord for the defendants in the trial court, on February 17, 1939.
Your petitioners desire to adopt this petition as their first
brief in this cause.
Respectfully suqmitted,

·wrLLIA.M R. MOOREFIEL1.J,
ADELAIDE MOORE-FIELD CARMICHAEL,
ANEITA MOOREFIELD DECKER, AND
HAZEL MOOREFIELD BOWLIN,
By Counsel.
0. R.. CUNNINGHAM AND
A. M. AIKEN,
Counsel for petitioners.
We, the undesig:ned, 0. R. Cunningham, Mutual Building,
Richmond. Virginia and A. M. Aiken. Masonic Temple, DanvillP.. Virginia, Attorneys at Law qualified to practice in the
Supreme Court of Appeals of Virginia, do certify in our
opinion that the judgmP.nt complained of in the foregoing
petition ought to be reviewed by the Supreme Court of .A.ppeals of Virginia.
Given under our hands F P.bruary 17, 1939.
1

0. R. CUNNINGHAM,
A. M. AIKEN.
RecP.ived February

is, 193~
M. B. WATTS, Clerk.

April 4. 19:-l9. Writ of error and supersedeas awarded by
the court. Bond $1,000.
M. B. W.
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RECORD

VIRGINIA:
Pleas before the Judge of the Circuit Court of Danville,
at the Courthouse thP.reof, on the 25th day of October,
1938.
Be it remem~ered that heretofore, to-wit, on the 20th day
of SP.ptember, 1938, came William R. Moorefield, Adelaide
Moorefield Carmichael, Aneita Moorefield Decker and Hazel
Moorefield Bowlin, by their Attorneys, and filed in the Clerk's
Office of said Court their declaration in ejectment against
Sol Kmgoff and Booth-,vhite Sport Sl10p, a Virginia corporation, which declaration is in the following words and
:fig-urcs, to-wit:
William R. Moorefield, et als.
v.
Sol Knigo:ff, et al.

· DECLARATION IN EJECTMENT.
vVilliam R. Moorefield, Adelaide Moorefield Carmichael,
Aneit.a Moorefield Decker, and Hazel Moorefield Bowlin,
plaintiffs, complain of Sol Knigoff and Booth-White Sport
Shop, a Virginia corporation, of a plea of trespass of this
to-wit:
page 2

~

That heretofore to-wit, on the 10th day of April,
1938, the said plaintiffs were possessed in fee simple
of a certain parcel of land with the improvements thereon
lying and being in the City of Damrille~ more particularly
described as follows:

'' All of of a certain lot of land with the buildings thereon
in the City of Danville, Virginia, fronting 22 feet on the
north side of Main StreP.t and running back therefrom betweP.n parallel1 lines to canal bounded on east by property of
G. Frank and on west by property of vV. P. Hodnett and commonly known as 308-310 Main Street, Danville, Virgfoia.''
And the plaintiffs say that they being so possessed of said
land, the said defendants afterwards to-wit on the 10 day
of April, 1938, entered into the same and that they unlaw-
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fully withhold from the said plaintiffs the possession thereof
to the damage of the said plaintiffs of One Thousand
($1,000.00) Dollars, in addition to the withholding of the
said land and the buildings thereon.
WILLIAM R. MOOREFIELD,
ADELAIDE MOOREFIELD CARMICHAEL,
ANEITA MOOREFIELD DECKER, AND
HAZEL MOOREFIELD BOWLIN,
Heirs at law of L. D. Moorefield, deceased,
By A. M. AIKEN,
0. R. CUNNINGHA.1\1:,
Counsel.
Whereupon, said cause having been regularly matured at
rules.
page 3} ''PLEA OF NOT GUILTY, FILED SEPTEMBER 28, 1938. ''
In the Clerk's Office of. the Corporation Court of the City of
Danville, Virginia, at rules.
This dP.fendant by his attorney now comes and says that
he is not guilty of unlawfully withholding the premises
claimed by the plaintiffs in their declaration. (5463 Va.
Code.)
SOL KNIGOFF,
By M. K. HARRIS,
GRASTY CREW~,
Attorney.
''PLEA OF NOT GUILTY, FILED SEPTEMBER 28,
1938. ''
In the Clerk's Office of the Corporation Court of the City of
Danville, Virginia, at rules.
This defendant by his attorney now comes and says that
it is not guilty of unlawfully withholding the premises
claimed by the plaintiffs in their declaration. (5463 Va.
Code.}
BOOTH-vVHITE SPORT SHOP, INC.,
By GRASTY CREWS,
M. K. HARRIS,
Counsel.

0
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And at another day, to-wit: At a Corporation Court of
Danville, at thP. Courthouse of said Court, on Monday the
3rd day of October in the year A. D. 1938, ·and in the 163rd
years of the Commonwealth.
page 4 ~

The ,Judge of this Court being so situated as to
render improper in his opinion to decide or preside
at the trial of this cause, it is ordered that the same be removed to the Circuit Court of this City for further proceedings to be had therein.
And now at this day, to-wit: At a Circuit Court commenced
and held for the City of Danville. at the Court House thereof
on Tuesday the 25th day of October, 1938, being the day and
year first herein mentioned.
This day came the parties by their Attorneys, thereupon
the said defendants saith that thP.y are not guilty of the trespass and ejectment as in the plaintiffs' Declaration against
them is alleged and of this they put themselves upon the
Country and the plaintiffs doth the like.
Whereupon came a jury to-wit :-J. Cook Edw~rds, 0. E.
Drumwright, R. A. Croxton. I. W. Cousins, H. W. Clark, N.
L. Isenhour and S. L. Reynolds, who being elected tried and
sworn according to law, well and truly to ~ry the issue joined
and having heard the evidence, upon their oath do say, "We
the jury find for the defendant''.
Whereupon the plaintiffs moved the Court to set aside
said verdict and grant them a new trial on the grounds that
the Court sustained the motion of the defendants to strike
all the evidence of the plaintiffs and that same is contrary
to tlrn law; contrary to the evidence and that the
page 5 } jury was misdirected by the Court, which motion
having been considered by the Court, is overruled.
ThereforP. it is considered by the Court that the plaintiffs
take nothing by their Declaration but for their fa.lse clamor
be· in Mercy. &c.• and and that defendants go thereof without day and recover against the said plaintiffs, their costs
by them about their def fmse herein expended. To which action of the Court in sustaining the mot.ion to strike the evidence and refusing to set aside said verdict and overruling·
the plaintiffs' motion for a new trial and entering up judg.
ment on said VP.rdict ag·ainst them, the said plaintiffs by counsel excepts.
· And the said plaintiffs intimating to the Court their intention to apply to the Supreme Court of Appeals of Vir-
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ginia for a writ of error and siipersedeas to the judgment
aforesaid. it i~ orderAd that the same be suspended for 90
days upon the said plaintiffs or someone for them executing
before the Clerk of this Court bond with approved security
in the penalty of $100.00 payable and conditioned according
to law.
page 6 ~ In the Circuit Court of the City of Danville.
William R. Moorefield. et als.

v.

Sol Knigoff and Booth-White Sport Shop, Incorporated
NOTICE OF APPLICATION FOR BILLS OF EXCEPTION ..
To Mr. Gr~~ty Crews. Counsel for Sol Knigoff, et als.:
PLEASE TAKE NOTICE that on December 21, 1938, at
H:00 o'clock P. M., at the office of Judge J. T. Clement in
Chatham, Virginia. we shall tender the tT udg-e certificates of

exceptions in the above case.

-

WILLIAM R. MOOREFIELD, ET ALS.,
By 0. R. CUNNINGHAM,
AIKEN, SANFORD & JOHNSON,
Counsel.
Legal service of the above notice is hereby accepted.
SOL KNIGOFF, ET ALS.,
By GRASTY CREWS,
Counsel of Record.
page 7 ~ In the Circuit Co-qrt of the City of Danville, Virginia.
William

R. Moorefield. et als.

'l'.

Sol Knigoff and Booth-White Sport Shop, Incorporated
CERTIFICATE OF EXiCEPTIONS NO. 2.
After all the evidence was introduced, the defendant moved
to strike the evidence of the plaintiffs,. which the IC'ourt sus-
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tained, and instructed the jury that upon the plaintiffs' evi-.
dence and law of the case, a verdict in behalf of the plaintiff
could not be sustained. and thereupon the jury at the bar
· returned a verdict in behalf of the defendant, which the plaintiff moved to set aside because contrary to the law and the
evidP.nce. which motion the Court overruled, to all of which
the plaintiff excepted.
Teste : December 23, 1938.
J. T. CLEMENT, Judge.
Presented December 21, 1938 :
J. T. CLEMENT, Judge.
page 8 }

In the Circuit Court of the City of Danville, Virginia.

William R. Moorefield. et. als.

v.

Sol Knigoff and Booth-,Vhite Sport Shop, Ineorporated
The following evidence on behalf of the plaintiff and of
the defendant respectively, as hereinafter denoted, is all
·of the evidence that was introduced in the trial of this cause.
Presented Dec. 21, 1938.
J. T. CLEMENT, Judge.
page ·9 }

Teste : This 23'' day of December, 1938.

J. T. CLEMENT, Judge.
page 10}

Index.

page 11 } In the Circuit Court of the City of Danville, Virginia.
William R. Moorefield and others

i,.

Sol Knigoff and Booth-White Sport Shop, Incorporated
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EVIDENCE.

Taken before Hon. J. T. IC1ement, Jud.ge, October 25, 1938.-'
Appearances : 0. R. Cunningham, of Richmond, Va. and
.A. M. Aiken and Z. V. Johnson, Jr., of Aiken, Sanford and
Johnson, Counsel for plaintiff.
Grasty Crews and Malcolm K. Harris, Counsel for defendants.
Mr. Aiken: We offer this will of Mr. W. H. Rice, page 265
of Will Book B, in the office of the Clerk of the Corporation
Court of Danville, attested by Mr. William Rison, Clerk.
Now, here is the will :
'' Danville, Va. June 13th; 1898. ·
''This will made this day, June 13/98,
"At my deatli I leave to S. E. Moorefield the sum of 100.00
·one hundred dollars; to E. C. Moorefield the sum of 100.00'
one hundred dollars; to Ella Willmerth the sum of 100.00 one
hundred dollars ; to Daniel Moorefield the sum of 100.00 one
hundred dollars; to the said Daniel Moorefield wife 100.00 the
sum of one hundred dollars. And after all debts of mine are
paid the bal of my estate to L. D. Moorefield, real estataee,
bonds & stock and all goods and chattles the said L. D. Moorefield is. to take charge of every thing as it is now, continae
the business and pay the others their money when he thinks
best, the real estate, of 308 & 310, Main is to stay as his and
not to be sold or traded in any way, and in case of his death
without issure all the property is to revert to E. C. Moorefield, or his heirs, this sigune and wrote tl1is day, J m1e,
13/98.-

w.

H. RICE.-"

That is the will. that we offer in evidence here. Of course
I am leaving out. the certificate of probate.
Marked Exhibit #1.
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The witness,

MRS. W. E. BOWLIN,
being first duly sworn, testified. as follows:
DIRECT EXAMINATION.
Mr. Aiken:
·i
Q. You are Mrs. W. E. Bowlin, I believe.
A. Yes.
Q. What was your name before you were married f
A. Hazel Moorefield.
Q. Was Mr. L. D. Moorefield your father!
A. Yes.
Q. Tell us when Mr. L. D. Moorefield died.
A. April 10, 1938, in Washington, D. C.
Q. Died in Washington Y
A. Yes.
Q. Was he buried in Danville?
A. Buried in Danville.
Q. Tell us what children· Mr. Moorefield left at the time
of his death.
A. Anita Moorefield Decker.
Q. Is she the oldest child f
A. She is the oldest one.
Q. All rig·ht, who is the next child!
A. I am the next.
Q. And your full name?
A. Hazel Moorefield Bowlin.
Q. And who is the next child?
A. Adelaide Moorefield Carmichael.
Q. Who else?
A. William Rice Moorefield.
Q. Are all of these children over 21 years of
page 13 } age now Y
.
·
A. Yes.
No cross examination.
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The witness,
MRS. ANITA MOOREFIELD DECKER,
being duly sworn, testified as follows :
DIRECT EXAMINATION.

Mr. Cunningham:
Q·. Mrs. Decker, give us your full name.
A. Anita Moorefield Decker.
Q. And where do you reside?
A. Atlanta, Ga.
Q. Mrs. Decker, you are the daughter of the late L. D.
Moorefield, who formerly lived in Panville 1
A. Yes.
Q. Are you the oldest child Y
A. Yes.
Q. Now, will you name the other children of L. D. Moorefield 7
A. Well, I am the oldest, and Hazel Moorefield Bowlin is
next, Adelaide Carmichael is next, and William Rice Moorefield.
Q. The youngest one is your brother f
A. Yes.
Q. Mrs. Decker, when did your father die f
A. April 10th of this year, 1938. .
· Q. And where was he when he died Y
A. Washington, D. C.
Q. ·where was he buried 7
A. In Danville, Virginia.
Q. Do you know the name of the cemetery f
i . Well, I have forgotten the name of the cemetery.
Q. Do you remember the name of the undertaker
page 14 ~ in Danville that assisted in the funeralf
A. I think it is Fox.
Q. The date that he was buried?
A. The 12th of April.
Q. 12th of April this year?
A. Yes.
CROSS EXAMINATION.
Mr. Harris:
Q. How old, Mrs. Decker, is the youngest of Mr. Moorefield's surviving children?
A. Thirty-two.
Q. How many children did Mr. Moorefield have?
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Mrs. Anita Moorefield Decker.

A. He had five.
Q. One then has died T
A. One is dea.d. ·
Q. Was that a daughter or a son?
A. That was a son, the youngest child.
Q. What was his nanieY
A. I think he was Junior, L. D. Moorefield, Jr.
Q. He died in infancy? ·
A. He died in infancy.
Q. Was Mr. Moorefield a resident of the City of Danville!
A. Yes.
Q. How long· did he live in Danville?
A. Practically all of his life. I think he moved here when
he was a young man.
Q. .And lived on West Main Street in Danville, did he not Y
A. Yes.
Q. And brought up his family there Y
A . .Yes.
Q. You and your brother and your sisters lived there in the
house with Mr. Moorefield?
page 15 ~ A. Rigllt there on West Main Street.
Q. When did Mr. Moorefield move from Danville?
A. Well, I guess it has been about 6 years ago.
Q. About 6 years ago. I don't care about the exact date,
but that would be approximately in 1932, wouldn't iU
A. I guess so.
Q. And where did he move!
A. He moved to Washington.
Q. Was he engaged in business up there Y
A. No.
Q. I don't know whether I followed you closely enough. Is
your brother married Y
A. No, he is not.
Q. One of your sisters, of course, is Mrs. Bowlin, who lives
here in Danville.
A. Yes.
Q. And your other sister, is she married 7
A. Yes, Mrs. Carmichael.
·!i
Q. Where does she live t
A. She lives in Florida.
Q. So you live in Richmond Y
A. No, I live in Altanta, Ga.
Q. And none of you live in Richmond now?
A. No
.... .
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Q. Now, did all of you children live at Mr. Moorefield's
home up to the time that he moved away from Danville in
1932, or until you got married 7
A. Yes.
Q. .And Mr. Moorefield, I assume, took care of you children just like any father would with what property he had
and what he was able to do?
A. Yes.
page 16

~

Mr. Aiken: Will you gentlemen agree with us
on the record here that both of these parties to
to this action; that is, l\fr. Knig·off and the Moorefields, claim
thru a common source of title f
Mr. Harris: No, sir. We don't see how His Honor can
pass on it without copies of the deeds. ·
Mr. Aiken: "\Ve don't think it is necessary to have the
deeds copied. We are offering this proof as a mere formality,
to show that Mr. Knigoff, the defendant, derives his title
thru this will, by successive deeds.
We offer now in evidence a deed to A. F. Patton from L.
D. Moorefield and wife, dated July 27, 1916, recorded in the
Clerk's. Office in Danville in Deed Book 97, pag·e 436, as Exhibit #2. The deed reads as follows :
'' This Deed, made this .27th day of July, 1916·, by and between L. D. Moorfield and Annie Moor.field, his wife, parties
of the first part, and A. F. Patton, party of the second part.
WITNESSETH:
'' That for and in consideration of the sum of Seventeen
Thousand Five Hundred Dollars ($17,500.00), o{ which
amount Ten Thousand Five Hundred Dollars, ($10,500.00)
is paid by the assumption and agreement of the said A. F.
Patton to pay off the amount secured by a certain deed of
trust dated the 11th day of August, 1915, to Malcolm K.
Harris, Trustee, and now of record in Deed Book 94, page 61
and of which amount Forty Five Hundred ($4,500.00) Dollars is paid by the assumption and agreement of the said A.
F. Patton to pay the amount secured. by a certain deed of
trust, dated August 12, 1915 to Malcolm K. Harris, Trustee,
to secure the Commercial Bank, of record in Deed Book 94,
page 465, and the balance paid in cash, the receipt whereof is
hereby acknowledged, the said L. D. l\foorfield aud Annie
Moorfield, his wife, do hereby grant and convey with ~eneral
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warranty of title, unto the said A. F. Patton, all that certain
lot of land, with all improvements thereon and appurtenances
thereunto belonging, lying and being in the City
page 17 ~ of Danville, Va., and fronting twenty-two (22) feet
more or less, on the Northcrn side of Main Street,
and running back between parallel lines to the canal in the
rear, being· bounded on the East by the property of G. Frank,
and on the West by the property of vV. P. Hodnett, and being commonly known as 308-10 Main Street, and being all of
the property described in the two foregoing deeds of trust,
and all of the property devised to L. D. Moorefield by W. H.
Rice, and the same property referred to in the deed from E.
C. Moorefield and wife to the said L. D. Moorefield, to all of
which said deeds reference is hereby had.
'' And the said L. D. Moorefield, for himself, his heirs, suceessors and assigns, doth hereby covenant that said property, except- for the two deeds of trust above mentioned, is
free and clear from all incumbranc.es; that the grantee shall
enjoy quiet possession thereof that he owns said property ill
fee simple and has a rig·ht to convey the same in fee; that
he will execute all other and further assurance of title that
may be requisite.
"Witness the following signatures and seals the day and
year first above written.
L.

n.· MOORE~ELD

(Seal)

ANNIE MOOREFIELD (Seal)
($17 .50 Rev. Stamps Cancelled.;
'' State of Virginia,
'' City of Danville, To-wit:

"I, C. L. Booth, a. Notary Public, in and for the City of
Danville, in the State of Virginia, do hereby certify that L.
D. Moorefield and Annie Moorefield, his wife, whose names
are signed to the foregoing deed, bearing date the 27th day
of ,1uly, 1916, have severally acknowledged the same before
me in my city aforesaid.
"I further certify that my notarial commission expires on
the 23 day of Sept. 1918.
'' Given under my hand this 27 day of July, l 916.
page 18

~

C. L. BOOTH,
Notary Public.''
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''Virginia :
'' In the Clerk's Office of the Corporation Court of Danville, on the 27th .day of July, 1916, at 3 o'clock P. M. The
foregoing deed was admitted to record upon the certificate of
acknowledgment endorsed hereon.
''Teste:
"JNO. R. COOK, Clerk."
..Judge Clement : As I understand, you are relying on this
will to prove plaintiff's title, and you are seeking now to prove
these deeds in order to get it back to the common source.
Mr. Aiken : Yes, sir.
We offer .now a deed from A. F. Patton to ,Malcolm IC.
Harris, recorded in Deed Book 103, page 422, dated July
31, 1916, as Exhibit #3. The deed reads as follows:
"T:ij!S DEED, made this 31st day of July, 1916, by and
between A. F. Patton, unmarried, party of the first part, and
Malcolm K. Harris, party of the second part.
WITNESSETH:
.
.
.
"That for and in considei·ation of the sum of $10.00 c;;tsli
in hand paid, the receipt whereof . is .h~r.~ by ackilowleijge,d,
and other good and valuable considerations paid by the party
of the second part, the said A. F. Patton does hereby grant
and convey with special warranty of title unto. the said Mal-:colm K. Harris a one-half undivided interest in a certain
lot of land in the City of Danville, fronting ..t'Venty-two feet
on the northern side of Main Str~et and runriing back between
parallel lines to the canal, being one-half of the property con-·
\Teyed to A. F. Patton by L. D. Moorefield by .deed dated .July
27th, 1916, being commonly known as 308 and 310
page 19 ~ Main Street. This conveyance is made subject. tQ
two deeds of trust as set out on said deed from
Moorefield to Patton.
"Witness the following signature and seal this 31st day
of July, 1916.

.,

A. F. PATTON

(Se~l}
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''State of Virginia,
'.' City of Danville, To-wit:
"I, Nannie Clark, a Notary Public, in and for the State and
City aforesaid, do hereby certify that A. F. Patton whose name
is signed to the foregoing deed bearing date on July 31, 1916,
has aclrnowledged the same before me in my City and State
aforesaid.
'' Given under my hand this 31st day of July, 1916.
"My Commission expires June 28, 1919.,
NANNIE CLARK,
Notary Public.''
"Virginia:
'' In the Clerk's Office of the Corporation Court of Danville, on the 11th day of OctQber, 1918, at 12 o'clock M. The
foregoing Deed was admitted to record upon the certificate of
acknowledgment endorsed hereon.
''Teste:
'' JNO. R. COOK, Clerk.''
Mr. Aiken: \Ve offer in evidence deed to Nathan Newman and J. Cohen, dated May 26, 1919, recorded in Deed
Book 106, page 2, as Exhibit #4. This deed reads as follows:
"THIS DEED, Made this 26th day of May, 1919, by and
between A. F. Patton (unmarried), Malcolm K. Harris and
Katherine M. Harris, his wife, -parties of the first part, and
Nathan Newman, and J. Cohen, parties of the second part:
WITNESSETH:
"That for and in consideration of the sum of Twenty-one
.
Thousand ($21,000.00) Dollars, of which amount
page 20 ~ Eight Thousand ($8,000.00) Dollars is paid in cash,
the receipt whereof is hereby acknowledged, and
the balance of Thirteen Thousand ($13,000.00) Dollars, is evidenced by the two negotiable notes of Nathan Newman and
J. Cohen, both bearing even date with this deed, both payable at the First National Bank of Danville, Virginia, one
for the sum of Three Thousand ($3,000.00) Dollars payable January 1, 1920, with interest thereon at 6% from date
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until paid, and the other for the sum of Ten Thousand ($10,000.00) Dollars, payable February 1, 1920, with interest thereon at 6% per annum from date until paid, said notes being
payable to the order of A. F. Patton and Malcolm K. Harris,
and all of said deferred purchase price amounting to Thirteen
Thousand ($13,000.00) Dollars, with interest thereon, payable as aforesaid, being secured by a Vendor's Lien upon
the property herein conveyed, which said lien is hereby expressly reserved on the face of this deed, said parties of the
first part do hereby grant and convey, with general warranty of title unto the said parties of the second part, all
that certain lot of land, with improvements thereon and appurtenances thereunto belonging, lying and being in the City
of Danville, Virginia, and fronting twenty-two (22) feet more
or less on the north side of Main Street, running back between parallel lines to the Canal in the rear, being bounded
on the east by the property of G. Frank, on the west by
the property of W. P. Hodnett, f.md being commonly known
as 308-10 Main Street, and being the same property which was
conveyed to the said A. F ..Patton by L. D. Moorefield and
Annie Moorefield, his wife, by deed dated the 27th day of July,
1916, and now of record in D. B. 97 page 436, Clerk's Office
Corporation Court of Danville.
"Witness the following signatures and seals, this the day
and year first above written.
A.F. PATTON
MALCOLM. K. HARRIS
KATHERINE l\L HARRIS
page 21 ~

(Seal)
(Seal)
(Seal)

($21.00 Revenue Stamps Cancelled.)

'' State of ,Virginia,
"City of Danville, To-wit:
"I, Lavalette Tinsley, a Notary Public in and for the City
of Danville, State of Virginia aforesaid, do hereby certify
that A. F. Patton (unmarried), Malcolm K. Harris, and
Katherine M. Harris, his wifP., whose mames are signed to
the foregoing writing, bearing date on the 26th day of May,
1919, have each acknowledged the same before me in my City
and State aforesaid.
'' Given under my hand this 26 day of May, 1919.
"My commission expires on the 17th day of January, 1923.
LAVALETTE TINSLEY,
Notary Public."
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'' Virginia :
'' In the Clerk's Office of the Corporation Court of Danville. on the 27th day of May, 1919, at 3 o'clock P. M. The
foregoing Deed was admitted to record upon the certificate of
acknowledgment endorsed hereon.
''Teste:
'' JNO. R. COOK, Clerk.''
Mr. Aiken : We now offer in evidence deed to Sol Knigo:ff
et als from Nathan Newman et als, dated February 23, 1922,
recorded in Deed Book 115, page 312, as Exhibit #5. This
deed reads as follows :
"THIS DEED, made this 23rd day of February, in the
year 1922, between Nathan Newman and Mamie Newman,
his wife, and· J. Cohen and Kate Cohen, his wife, parties
of the :first part, and Sol Knigoff, Benjamin Knigoff and
Adolph Knigoff, parties of the second part:
"\VITNESSETH:
'' That for and in consideration of the sum of Fortv-five
thousand dollars ($45,000.00) of which amount the sum of
Twelve thousand :five· hundred dollars ($12,500.00) is paid
in cash, the receipt whereof is hereby acknowlpage 22 ~ edged, Ten Thousand pollars ($,10,000.00) ~Y. the
assumption of the obligation of a deed of trust
from N. Newman and wife, and J. Cohen and wife, to the
Trustees of Mutual Buildin~· & Loan Association, dated
March 26. 1920, and recorded in ·Deed Book 109, page 355,
and the balance evidenced by two negotiable promissory notes
of the said parties of the second part, both bearing even date
with this deed, both payable to the said Nathan Newman.and
J. Cohen at the Commercial Bank, Danville, Virginia, one of
which said notes· if for the sum of Fifteen Thousand Dolh;trs
($15,000.00), payable one year from date. and one of which
said notes is for the sum of Seven thousand five hundred
($7,500.00) Dollars, payable three years after date, both of
which said notes bear interest frorri date at· six per centum
per am11m1 until paid, and to secure the payment ·whereof
a Deed of Trust is executed by the said parties of the second
part, cotemporanecius ·herewith, the said parties of the first
part do hereby bargain, grant, sell and convey, with general
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1

all

warranty of title, unto the said parties of the second part,
that eertain lot or parcel of land, with all improvements thereon and appurtenances thereunto belonging, lying and situate
in the City of Danville, Virginia, and fronting twenty-two
(22) feet, more or less, on the north side of Main Street, running back between parallel lines to the Canal in the rear,
being bounded on the 'east by the property of G. Frank, on
che west by the property of W. P. Hodnett, and being commonly known as 308-310 Main St., and being the same property which was conveyed to the said Nathan Newman and J.
Cohen, by A. F. Patton and Malcolm K. Harris and Katherine
M. Ha.rris, his wife, by deed dated May 26th, 1919, and now
of record in the Clerk's Office of the Corporation Court of
Danville, in Deed Book No. 106, at page 2, to which reference
is here made for a more particular description of the same.
"Witness thA following signatures and seals, this day,
.inonth and year first above written.

page 23

r

NATHAN NEWMAN
MAMIE NEWMAN

(Seal)
(Seal)

J. COHEN

(Seal)
(Seal)

KATE COHEN

'' Changes on 1st page made before execution & delivery.

.A.. R. GRAVELY,
Notary Public.
($35.00 Rev. Stamps Cancelled.)
'' State of Virginia,
City of Danville, to-wit:
'' I, A. R. Gravely, a Notary Public, in and for the City of
Danville, State of Virginia, aforesaid, do hereby certify that
Nathan Newman and Mamie Newman, his wife, and J. Cohen
and Kate Cohen, his wife, whose names are signed to the foregoing and annexed writing, bearing date on the 23 day of
F'ebruary, 1922, have each acknowledged the same before me
in my City and State aforesaid.
"Given under my hand this 23 day of February, 1922.
''My commission expires on the 16 day of March, 1924.
A. R. GRAVELY,
Notary Public.''
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''Virginia:
'' In the Clerk's Office of the Corporation Court of Danville, on the 23rd day of February, 1922, at 2 o'clock P. M.
The fore going deed was admitted to record upon the certificate of acknowledgment endorsed hereon.
''Teste:
'' JNO. R. COOK, Clerk.''
Mr. Aiken: We now offer in evidence deed to Benjamin
Knigoff and Adolph Knigoff from Sol Knigoff and wife, dated
May 1, 1923, recorded in Deed Book 120, page 31, as Exhibit
#6. This deed reads as follows:
page 24

~

"THIS DEED, Made this first day of May, 1923
by and between Sol Knigoff and Bessie Knigoff,
his wife, parties of the first part, and Benjamin Knigoff and
Adolph Knigoff, parties of the secon~ part.
WITNESSETH:
'' THAT for and in consideration of the sum of One Hundred ( $100.00) Dollars and other valuable considerations, receipt whereof are hereby acknowledged, the said parties of the
first part do hereby grant and convey, with general warranty of title, unto Benjamin Knigoff and Adolph Knigoff
all of their one-third undivided interest in and to the following storehouse and lot in the City of Danville, Virginia, described as follows :
'' All that certain lot or parcel of land with all improvements
thereon. and appurtenances thereunto belonging, lying and
situate in the City of Danville, :Virginia, and fronting twentytwo (22) feet, more or less, on the north side of Main Street,
running back between parallel lines to the Canal in the rear,
being bounded on the east by the property of G. Frank, on
the west by the property of W. P. Hodnett, and being commonly known as 308-310 Main Street, and being the same prop- ·
erty which was conveyed to Sol Knigoff etc. by Nathan Newman, J. Cohen etc. by deed dated the 23rd day of February,
1922 and recorded in Deed Book 115, page 312, in the Clerk's
Office of the Corporation Court of Danville, Virginia.
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''WITNESS the following signatures and seals this the
day and year first above written,

SOL KNIGOFF
BESSIE KNIGOFF

(SEAL)

(SEAL)

($4.00 R~v. Stamps Cancelled.)

'' State of Virginia,
City· of Danville, to-wit:
"I, F. C. Howard, a Notary Public in and for the city and
state aforesaid, do hereby certify that Sol Knigoff, whose
name is signed to the foregoing writing, bearing
page 25 ~ date on the first day of May, 1923, has this day
acknowledged the same before me in my city and
state aforesaid.
"My commission expires April 3, 1926.
'' Given under my hand this 2 day of May, 1923.

F.

c.· HOWARD,
Notary Public.''

"State of South Carolina,
County of Greenville, to-wit:
"I, T. C. Davis, a Notary Public in and for the County
and State aforesaid, do hereby certify that Bessie Knigoff,
whose name is signed to the foregoing writing, bearing date
on the :fh-st da.y of May, 1923, has this day acknowledged the
same before me in my City and State aforesaid.
'' My Commission expires at pleasure Governor S. C. 192 ...
'' Given under my hand and official seal this 1 day of May,
1923.
T. G. DAVIS,
Notary Public.' '
Notary (Seal).
''Virginia:
'' In the Clerk's Office of the Corporation Court of Danville,
on the 2nd day of May, 1923, at 11 o'clock A. M. The fore-
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going deed was admitted to record upon the certificate of acknowledgment endorsed hereon.
''Teste:
'' OTIS BRADLEY, Clerk.''

Mr. Aiken: We now offer in evidence deed to Sol Knigoff
from Benjamin Knigoff et als, dated August 25, 1924, recorded
in Deed Book 125, page 97, as Exhibit #7. This deed reads
as follows:
page 26 ~

'' THIS DEED, Made this the 25th day of August, 1924, by and between Benjamin Knigoff and
Belle Knigoff, his wife, Adolph Knigoff and Margaret Knigoff,
his wife, parties of the first part, and Sol Knigoff, part of
the second part,
,

WITNESSETH:
''That for and in consideration of the assumption and
agreement to pay by Sol Knigoff the unpaid part of the
followin~ debts, viz: A debt due Union-Mutual Building
& Loan Association as evidenced by a deed of trust dated
August 18, 1922, and recorded in Deed Book 117, page 185;
a debt due J. Cohen etc. evidenced by a deed of trust dated
August 1, 1922, and recorded in Deed Book 118, page 219;
and a de ht due Sol Knigoff as evidenced by a deed of trust
dated May 1, 1923 and recorded in Deed Book 120, .page 32,
the said parties of the first pa.rt do hereby grant and convey with general warranty of title unto Sol Knigoff all that
certain lot of land with building thereon in the City of Danville, Virp:inia, fronting twenty-two (22) feet on the north
side of Main Street and running back therefrom between
parallel lines to canal, bounded on the east by the property
of G. Frank and on the west by the property of W. P. Hodnett, and commonly known as 308-10 Main Street, Danville,
Virginia, being the same property described in a deed from
Sol Knigoff to the parties of the first part, recorded in Deed
Book 120, page 31, Clerk's Office of the Corporation Court of
Danville to which reference is herebv had.
'' And as evidence of the assumption and agreement to pay
the above mentioned debts and of the further fact that the
parties of the first part are hereby released and discharged
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by Sol. Knigo:ff from the payment of the debt due him, and
that he will save the parties of the first part harmless from
any loss or damage by reason of the other obligations mentioned, the said Sol Knigo:ff has hereto affixed his signature
Sol Knigoff.
page 27

~

and seal to this deed, and the said parties of the
first part have hereto :affixed their signatures and
seals this the date :first above written.

BENJAMIN KNIGOFF
BELLE KNIGOFF
ADOLPH KNIGOFF
MARGARET KNIGOFF
SOL KNIGOFF

(SEAL)
(SEAL)
(SEAL)
(SEAL)
(SEAL)

(Rev. Stamps $25.00-Cancelled.)
"State of Virginia,
City of Danville, To-wit:
''I, Velina Tinsley, a Notary Public in and for the City and
State aforesaid, do hereby certify that Benjamin Knigoff
and Belle Knigo:ff, his wife, and Adolph Knigoff and Margaret Knigoff, his wife, whose names are signed to the foregoing deed, bearing date on the 25th day of August, 1924,
have each acknowledged the same before me in my City and
State aforesaid.
'' My commission expires on the 6th day of June, 1927.
''Given under my hand this the 25th day of August, 1924.

VELINA TINSLEY~
Notary Public.''
'' Virginia :
"In the Clerk's Office of the Corporation Court of Danville,
on the 25th day of August, 1924; at 5 :30 o 'c.lock P. M. The
foregoing deed was admitted to record upon the c.ertificate
of acknowledgment endorsed hereon.
''Teste:

"OTIS BRADLEY, Clerk."
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The defendant,

SOL KNIGOFF,
being called as an adverse witness by counsel for plaintiffs,
testified as follows:
Examined by Mr. Aiken:
Q. Are you the Mr. Sol Knigoff mentioned in this last deed f
A. Yes.
Q. You claim the ownership of this property down here
where.the Booth-White Sport Shop isl
A. Yes.
Q. Is the Booth-White Sport Shop under lease from you t
A. That's right.
Q. Have they been paying you the rent since April 10, 1938 Y
A. Yes, sir.
Q. How much rent have they been paying you?
A. $150.00 a month.
Q. $150.00 a month T
A. Yes.
Q. And the last time they paid you, I suppose, was October
lsU
A. Yes, sir.
Q. Where is your residence, Mr. Knigoff?
A. In Greenville, S. C.
Mr. Aiken: We would like to have it admitted in the record
that these deed books that we have just read from here are
the deeds books of the office of the clerk of the Corporation
Court.
Mr. Harris: We don't deny that.
Plaintiff rests.

r

Mr. Harris: We desire to offer in evidence cer·
tified copy of a certain deed of E. C. Moo~efield
and wife to L. D. Moorefield. It is recorded in Deed Book
94, page 294.
.
.·
Mr. Cunningham: If Your Honor, please, we have here the
original deed drawn in long hand, bearing on the back the
fact that it had been examined etc._;and instead of a copy, we
are willing 'to let Mr~ Harris introduce the original, which is
drawn in long hand; that I presume is his handwriting.
Mr. Harris: What difference does that make? We have
the record title. 'You might have a deed. That might not
ever have been delivered.
Now, that Mr. E. C. Moorefield is the one named in the will.

page 29
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Judge Clement: Where did E. C. Moorefield get in the picture?
Mr. Harris: Simply because he was named in this will.
Some lawyer took the view that all of Mr. Moorefield 's four
children might die prior to Mr. Moorefield, and that then some
question might arise as to whether E. C. Moorefield took title
to that property.
Mr. Cunningham: Is that the deed dated in 1915?
Mr. Harris: Yes, sir, the 24th of June, 1915.
Some lawyP.r took the view that there was a bare possibility that all four of these children of Mr. Moorefield might
die before Mr. L. D. Moorefield did. Therefore, Mr. L. D.
Moorefield would die without issue, and they took the view
that something might pass to E. C. Moorefield, and they
wanted that deed to clear up any question of that sort.
Deed is :filed as Exhibit A, and reads as follows:
page 30

~

"THIS DEED, made this 24th day of June, 1915,
by and between E. C. Moorefield and Fannie R.
Moorefield, his wife, parties of the first part and L. D. Moorefield, party of the second part:
WITNESSETH:

''THAT for and in consideration of the sum of five dollars
cash in hand paid to the parties of the first pa.rt by said party
of the second part, the said E. C. Moorefield, and Fannie R.
Moorefield, do hereby grant a.nd convey with special warranty unto the said L. D. Moorefield, all their interest in and
right to that certain lot or parcel of land in the .City of Danville, Va., fronting twenty-one feet on the North side of Main
Street and running back to the canal in the rear adjoining
A. C. Conway, on the west and G. Frank, on the east, being
known as Nos. 308 & 310, Main St., and being the property
demised by W. H. Rice in his will now of record in the Clerk's
Office of the Corporation Court of Danville. It is the intention of this deed to convey, to said L. D. Moorefield, all of the
interest which the said E. C. Moorefield may have taken
under the aforesaid will, so that the said L. D. Moorefield,
shall have a fee simple title, with full right to sell, convey
or encumber said property.
"Witness the following signatures and seals this day and
year first above written.
E. C. MOOREFIELD
FANNIE R. MOOREFIELD

(SEAL)
(SEAL)
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"State of Virginia,
City of Richmond,
'' I, Alfred L. Blake, a Notary Public, in and for the City of
Richmond, State of Virginia, do hereby certify that E. C.
Moorefield and Fannie R. Moorefield, his wife, whose names
are signed to the foregoing and annexed deed bearing date on
the 24th day of June, 1915, have each acknowledged the same
before Jl!e in my City aforesaid.
''Given under my hand this 24th day of June, 1915.
page 31 ~- ·,. ·

ALFRED L. BLAKE,
N ota.ry Public.''

'' My commission will expire on the 13" day of May, 1916.
'' Virginia :
"In the Clerk's Office of the Corporation Court of Danville,
on the 25th day of June, 1915, at 1 o'clock P. M. The foregoing deed was admitted to record upon the certificate of
acknowledgment endorsed hereon.
''Teste:
'' JNO. R. COOK, Clerk.''
Mr. Harris: We desire to offer in evidence certified copies
of the following deeds of trust : These are deeds of trust ref erred to in the various conveyances that have been already
introduced by these gentlemen :
Mr. Aiken: We object to the introduction of any of these
copies of the deeds of trust as being immaterial to this issue.
Mr. Harris: I consider them material from two points of
view. In the first place I want to show that by these various
deeds, straight thru, L. D. Moorefield finally got the entire
value of this property, which was used certainly for the benefit of these present plaintiffs. I next want to introduce _them
because they are referred to in the various deeds that havo
been already introduced here as a part of the record and made
reference to by those particular deeds. I next want to introduce them for the purpose of showing that the construction
which has been put upon this will of Mr. Rice by all of these
various parties in the chain of title and passed upon; that it
has been universally construed as conveying the property
to the various, parties in the chain of title-I don't know
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whether J ndge Aiken was one of' the attorneys who passed
upon the title; Tmt certainly by a large number of attoi·neys
in Danville and the State of Virgini~. I think that is a. matter
that Your Honor ought to consider.
·
page 32 } Judge Clement: You think that is a question
that ought to be con~idered because some lawyer
passed the title Y
Mr. Harris: No, sir, but I do think it is a matter to be
considered when we a.re prepared to show that it had universally been considered as conveying good title. 'I think
that is a construction that the court would be interested·
in, and I don't see how we can get it before the eourt or
before the jury. I don't think, as a matter of fact, that there
is any fact here that the jury should pass upon, but I do think
the court should pass upon it, and I don't think we can get
it before the court unless I offer these deeds of trust.
Judge Clement: Do you think it is proper to introduce that
evidence before me Y
Mr. Harris: I think the opinion of Judge Leig·h as Judge
of this Corporation Court would be material.
Judge Clement : If Judge Leigh has reudered an opinion
it could not be introduced here.
Objection sustained.
Mr. Harris : We offer these de~ds and except to Your
Honor's ruling.
We offer deed of trust dated the 22d day of June, 1915, recorded in Deed Book 94, page 395, in which Luther D. Moorefi:Ald. and Annie Moorefield, his wife, conveyed to Malcolm K.
Harris, Trustee for W. C. Venable, the property described,
to secure the sum of $8,200.00.
.
Marked Exhibit B.
We also offer in evidence certificate showing · that those
notes were paid off and the deed of trust marked satisfied
under date of August 11, 1915.
·
We next offer in evidence deed of trust dated
page 33 ~ the 1st day of May, 1923, between Benjamin
Knigoff, single, and Adolph Knigo:ff, single, to Malcolm K. Harris, Trustee, to secure to Sol Knigoffi $25,000.00.
·
This deed is recorded in Deed Book 120, page 32.
Marked Exhibit C.
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We further show that under date of the 9th day of October,
1934, that deed of trust was marked satisfied.
·
We next offer in evidence a certified copy of the deed of
4-rust from Sol Knigo:ff and wife to Grasty Crews, Trustee,
to secure 3 notes; one for $2,300.00, one for $1,200.00, and one
for $800.00. Recorded in Deed Book 130, page 83.
Marked Exhibit D.
We next offer a deed of trust, Deed Book 148, page 436,
from Sol Knigoff and wife to J"ohn A. Coke, Jr. and Malcolm
K. Harris, Trustees, to secure The Life Insurance Company of Virginia the sum of $10,000.00~
Marked Exhibit E.
We next offer certified copy of deed of trust dated the 14th
day of July, 1936, from .Sol Knigoff and wife to Malcolm K.
Harris, Trustee, to secure the sum of $8,000.00 to The First
National Bank of Danville. Deed Book 167, page 147.
Marked Exhibit F.
We next offer certified copy of deed of trust dated the
26th day of March, 1920, between N. Newman and wife and
J. Cohen and wife to the Trustees of the Mutual Building &
Loan Associa.tion of Danville, Virginia, to secure the sum of
$10,000.00. Deed Book 109, page 354.
Marked Exhibit G.
We next offer deed of trust to E. J. Harvey,
Trustee, dated the 23d day of February, 1922, Deed
Book 115, page 345, to secure the sum of $22,500.00.
page 34}

Marked Exhibit H.
We next offer deed of trust dated the 18th day of August,
1922, between Sol Knigoff, Bessie Knigoff, his wife, Benjamin Knigoff (single) and Adolph Knigoff (single), and the
, trustees of the Union Mutual Building & Loan Association,
to secure $25,000.00. Deed Book 117, page 185.
Marked Exhibit I.
We next offer deed of trust from Sol Knigoff, Bessie
Knigoff, his wife, Benjamin Knigoff (single) and Adolph
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Knigoff {single), to Henry C. Leigh, Trustee, to secure
$7,500.00, Deed Book 118, page 219.
Marked Exhibit J.
All of these deeds of trust have been marked satisfied
from time to. time until, as the property now stands, 1he property is in the name of Sol Knigoff, subject to one deed of trust
in the sum of $8,000.00, payable to The First National Bank.
Mr. Aiken: We objected to those deeds of trust and the
court sustained the objection, and we don't' understand that
they are in the record at all.
Judge Clement: You might concede that they have been
satisfied, that will be all rr_ight.
Mr. Harris: I will offev evidence to prove that all of them
have been marked satisfied with the exception of the one above
mentioned.
·
Jury retires.
page 35
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Mr. Harris: Now, if Your Honor please, we desire to move the court to strike out the evidence
of the plaintiff, a.nd direct a verdict of the jury for the defendant on the following grounds: ·
1. Under the will of W. H. Rice, L. D: Moorefield took a
defeasible fee simple in this property, subject to be divested
only by his death without issue. The evidence shows that he
died leaving at least four children .living.
2. We call attention to the fact that L. D. Moorefield consistently treated this property as .having a fee simple title
to it.
3. We call attention to the fact that the will of l\fr. W. H.
Rice gives the property outright to Mr. Moorefield, personfll
and real. The evidence will show as to whether he took complete fee simple as to all of the personal property; how he
treated it. While there is evidence to show that he was duly
qualified as administrator of W. H. Rice, there is no evidence
to show as to what disposition was made of the personal property.
4. We think that a proper construction of this will would
show that Mr. Moorefield had a valid, legal title to the property, and that his conveyance vested a fee simple title in
and to his successors in title to the property.
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We therefore move that the court strike out the plaintiff's
evidence and direct a verdict for the defendant.
Which motion to strike out plaintiff's evidence the court
sustained.
To which action of the court counsel for plaintiffs excepted.
page 36
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State of Virginia,
City of Danville, to-wit:

I, C. Stuart Wheatley, Clerk of the Corporation Court of
Danville, Virginia, do hereby certify that the foregoing is a
true transcript of so much of the record and judicial proceedings of said Court, as I have been directed to copy, in a
certain action of Trespass on the Case, lately pending in said
Court, between William R. Moorefield et als, plaintiffs and
Sol Knigoff et al. defendants.
And I further certify that the defendants have filed with
me a written notice to the plaintiff of their intention to apply
for a transcript of said record, which notice has been duly
served on Grasty Crews, attomey for said plaintiffs.
C. STUART WHEATLEY, Clerk.
Clerk's Fee for copy of record $10.00.
A Copy-Teste:
M. B. WATTS, C. C.
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