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Record No. 2522
DELBERT FOSTER
vs.

COMMONWEAL TH OF VIRGINIA

PETITION
To the Honorable Justices of the Supreme Court of Appeals of
Virginia:
Your petitioner, Delbert Foster, respectfully represents that
he is greatly aggrieved by judgment rendered against him by the
Hustings Court for the City of Roanoke, Virginia, on the 6th
day of March, 1941, under the style of Commonwealth of Virginia against your petitioner. A transcript of the record is herewith presented as a part of this petition.
2*

*CHARGES IN THE WARRANT

Your petitioner was tried on a warrant issued by the Civil
and Police Justice for the City of Roanoke, Virginia, and ap-
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pealed by your petitioner to the Hustings Court for the City of
Roanoke,, Virginia, at the March r 94 I term, and, omitting the
formal part, the warrant charges as follows:
"WHEREAS, Sgt. Harvey, H. L. Britt, W. B. Carter,
H. A. Thomas, has this day made complaint and information on oath, before me, the undersigned Civil and Police
Justice of said city, that Delbert Foster (White) on or
about the r 5th day of Feb. r 94 r. at said city, did unlawfully keep a house of ill-fame resorted to for the purpose of
prostitution or lewdness. contrary to law."
Upon this charge your petitioner was convicted and sentenced to
pay a fine of $r 00.00 and to serve nine months in jail.
FACTS
The evidence in this case shows that Margaret Bono rented
from Dr. Gregory a six room upstairs apartment at No. r or 1/2
West Salem Ave., Roanoke, Va., she had lived in and operated
this apartment for sometime previous to the arrest of your pe.titioner on the charge contained in the warrant.
GENERAL REPUTATION.OF APARTMENT
Police Officers Harvey, Carter and Webb testified that they
were familiar with the premises at Io I 112 West Salem Avenue,
Roanoke, Va.; knew the general reputation of the place,
3*
*and for the past six or eight months the place had the
general reputation of being a house of ill-fame, or a sporting house.
Petitioner not the owner or lessee of the premises.
It is admitted that your petitioner, Delbert Foster, is not
the owner or lessee of the premises, but that the premises had been
leased and was operated by Margaret Bono. (R. P. Io) .
Circumstances leading to the charge against petitioner.
At ten o'clock on the night of February r 5, r 94 r, a squad
of Roanoke police officers went to Margaret Bono's apartment,
at 101% West Salem Avenue, on what they termed as a raid;
the evidence fails to disclose whether or not the officers were
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armed with a search warrant or a warrant for the arrest of any
one; but after searching the apartment, the officers, without
producing any warrant and regardless of the fact that your petitioner had committed no criminal act in their presence, placed
your petitioner under arrest, and on the following morning had
your petitioner tried by the Civil and Police Justice for the City
of Roanoke on the charge of unlawfully keeping a house of illfame.

No proof as to inmates, or visitors, at said apartment,
during two weeks previous to raid.
It was shown by testimony of the police officers that on
the night of said raid your petitioner said to the officers that he
had been in this apartment about two weeks; there was,
4*
*however, no evidence produced to show who were the
inmates of this apartment or who, if any one, visited said
apartment during said two weeks. No attempt was made on
the part of the Commonwe3lth's Attorney to show the traffic,
if any, in and out of that apartment during the period your petitioner stayed there, but the prosecution relied solely on the
general reputation of the place and what the officers heard and
ob~erved on the night of said raid, and there was certaini y no
evidence showing that your petitioner had knowledge of the general reputation of the place and no evidence to show that your
petitioner operated, or aided and abetted in the operation of said
place, or that your petitioner received any compensation from
the operation of this place.
For a conviction, the Commonwealth relied on the general reputation of said apartment, statements of your petitioner,
and what the officers observed in the apartment on the night of
the raid.

Officers Statements as to their observation on the
night of the raid.
The first witness introduced by the Commonwealth was
Officer M. L. Harvey. Examined by Mr. Smith, attorney for
the Commonwealth, Harvey testified as follows:
''By Mr. Smith:
Tell what you found on the occasion of this raid
When did you go there.

4
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A. We went up there about ten o'clock at night* Mr. Carter, Officer W. B. Carter and H. A. Thomas
went up first. Mr. Britt and myself stayed on the sidewalk until they got to the top door and knocked and a
colored woman admitted them. When she opened the
door, we went up there. When you get to the top of the
steps, you are at a door there which is bolted and has several locks on it-several bolts-one at the top and one
at the bottom; it has a regular door lock and a night
Yale lock that latches itself. There is a hall up there
and to the right is a living room or the sitting room-a
pretty good sized long room. Over ·on the right side
and back there (indicating) going into the hall they had a long hall there, they had two rooms there on
that side (indicating) and one door in the end of the hall
going out in the two front rooms there. When we went
up there, Mr. Carter and Mr. Thomas passed through
that room and Margaret ·Bono was in that room and
tried to get through that door.
Q. Who is she?
A. She is Margaret Bono, and she is the operator
of that house. She has lived there for some time and
operated it. I closed the door and kept Margaret from
going where the other officers were. She was anxious
to go in there. They called to me and said to come in
there and I stepped into the door through the hall and
in that door was a man and a woman, both practically
*naked-she had on one garment here (indicating) and
one garment here (indicating), which was very small.
Q. You mean that she had on a brassier and
pants?
A. That is all. In that room was a bowl of water, a supply of soap and three or four paper towels that
were wet-which had been used, and on the back side
was sanitary rubber, which had been pulled off of some
one. Right through this room is the room where this
gentleman (indicating) was on the bed.
By Mr. Smith:
Q. How was he dressed?
A. I didn't see him then.
had put on part of his clothes.

When I saw him, he
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Q. Was that a connecting room with the room
where you found the used rubber and this other paraphernalia?
A. Yes, sir; the doors connected these two rooms.
Q. Did you have any conversation with the defendant as to his business there?
A. I didn't have any conversation with him, no.
. "
sir.
7*

8*

*The second witness introduced by the Commonwealth
was Officer W. B. Carter, who testified as follows:
"O. Tell what you observed from the time that
you first left the street there and first went up the stairs?
A. On this occasion, Officer Thomas and myself
were in citizens' clothes and we went into this place first
-we went to the top of the steps and knocked on the
door, and we were admitted by a colored maid by the
name of Evelyn Newsom. When we entered the top
steps· and the sitting room and went in there, we found
Margaret Bono and a young fellow named Worrell, from
Radford, Virginia, kind of tied up on the sofa. We
pas£ed them by and went to the corner room facing on
Salem Avenue, in the Southeast corner, and pushed the
door open, and sitting kind of in the middle way of the
room, we found this gentleman (indicating the defendant), clad in his sleeping clothes-his pajamas. There
was a door opening from the room that he was in and
the adjoining room, which was on the North. We immediately went out of the room to the door of this room
(indicating), and knocked on the door of the room that
his wife was in, and his wife ran from the other room to
his room.
Q. Who was in the room that she was in?
A. We found in there a boy by the name of Covey, *from Radford.
Q. How was he clad?
A. He was in his underwear and his pants or his
shorts were down around his shoetops. She ran to her
husband's room and when she saw me, she ran back in
the room where Covey was. In that room we found
wash towels and paper cloths and napkins and freshly
used condoms.

6
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Q. Did you talk to Delbert Foster about his wife
being in the room next door?
A. Yes. sir.
Q. Was that door locked between the two rooms?
A. It· was fastened, but it opened from the side
that he was in.
Q. Did you have to go into the hall before you
went into the room in which his wife came from?
A. No, sir; you could go from the room that he
was in; the door opened _into the room where his wife
and Covey were.
Q. He was in his pajamas, was he?
A. Yes, sir.
Q. Did you talk to him?
A. Yes. sir.
Q. What did he say?
A. He said that he came here from West Virginia
* and tried to persuade his wife to go back to West Virginia and live with him. She said-Mabel Foster said
that she had been here about four weeks."

The third witness introduced by the Commonwealth was
Officer H. A. Thomas. who testified as follows:

10*

A. "On February 16th, about 10:00 o'clock P.
M., Officer Carter and I went to the door and knocked,
and we was admitted by Evelyn Newsom, the colored
maid. You go to the head of the steps there and turn
to the right and you come to a little hall and then into
the living room. Margaret Bono was sitting on a davenport with Thomas Worrell of Radford. We went on
past there to Margaret Bono' s room and no one was on
the bed there, and so we went through Margaret Bono's
room to the adjoining room, which is east of Margaret's
and sitting on the bed in that room, which is next to
Salem Avenue was the defendant Delbert Foster. He
had on his pajamas.
Q. Did you go to the room north of his room?
A. Yes, sir. It had a barrel bolt and a Yale lock
on it.
Q. Which side would you go through, after you
got there?
* A. You had to come through the room that he
wasm.
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Q. You had to go through the room that he was
m. Could you get through from her side of the room?
A. He would have to open the door in his room.
I came back in the room she was in and she was at the
door or in the door. We heard this door open and went
back in there and he had gotten off the bed, opened the
door and Mabel Foster came through there. She didn't
have on anything but a brassier and step-ins.
Q. Could she have gotten from this room to his
room unless he had opened the door?
A. No, sir, she could not. They had a Yale lock
and a barrel bolt on this side of the door.
Q. And she was in bed with another man when
you got there, was she?
A. Yes, sir.
Q. Were they engaged in sexual intercourse?
A. Yes, sir, he said he had sexual intercourse but
had not finished.
Q. Was Foster just passing through or sitting in
that southwest corner room?
A. He had all of his clothes in the room and he
said he had been there for two weeks before we made the
raid, and I asked if he knew his wife was in there on the
bed and he just said that there was nothing that he could
do about it."
11 *

*The fourth witness introduced by the Commonwealth
was Officer H. L. Britt, who testified as follows:

"Q. Tell what you found there?
A. I went on the other side of the building and
these rooms where we went were not occupied. The
beds had been taken out of the room. There is a hall
that.goes back on the west side and we didn't know if it
was vacant back there or not and I went through on
that side and l went through the room where they were
and Mabel Foster was still naked when we went in there.
Q. Was there equipment in Delbert Foster's room
for living there?
A. Yes, sir; I didn't count the shirts, but there
were at least eight or ten shirts in the wardrobe. One
drawer was packed full.
Q. Was all of it laundered?

8
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A.
yes, sir.

It was all laundered and all of it was clean.

Q. Did he make any statement as to how long
he or his wife had been there?
A. He said that he had been there about two
weeks. She said she had been there for four weeks."
*

*Officer Webb, the last witness introduced by the Commonwealth, testified only with reference to the reputation of the house and the fact that he had visited the house on
two prior occasions within the last six months.
12

Assignments of Error.

Your petitioner assigns as error the action of the court in
the following particulars, to-wit:
( 1) The action of the trial court in refusing to strike the
Commonwealth's evidence at the conclusion of all the evidence.

Motion was made to strike out the evidence of the Commonwealth because the Commonwealth failed to show that your
petitioner owned or operated this house, or aided, or assisted, or
abetted anybody else in operating this house. The Commonwealth has not shown a single act that your petitioner has COfY"
mitred by way of encouragement in the operation of said apartment, or an act of your petitioner in any way aiding in any illegal transactions that may have gone on on the premises. (R.
P. 23)
(2) The action of the trial court in g1vmg, at the instance of the Commonwealth's Attorney, instructions set out on
pages 3 r, 3 2 and 3 3 of the record. Your petitioner objected to
the giving of the instructions on the ground that there was no
evidence on which to base the instructions, no evidence
13 * shown that your petitioner was the *operator, aider, or
abettor in the operation of a house of ill-fame. (R. P.
31)
( 3) The action of the trial court in refusing to sustain
petitioner's motion to set the verdict aside on the grounds

(a) that the verdict was contrary to the law and the
evidence, and
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because there is no evidence to sustain the verdict.
ARGUMENT

lnsuffiency of Evidence.
The assignments of error will be briefly considered together, as the real question involved is the insufficiency of the evidence. The court should have sustained the motion to strike
the evidence, and the motion to set aside the verdict should have
been sustained on the ground that the evidence did not warrant
the verdict.

Burden on the Commonwealth.
The contention of your petitioner is that to sustain a conviction, under the statute upon which this prosecution rests, the
Commonwealth must prove two things:
( 1) That the house in question was in fact a house of
ill-fame, resorted to for the purpose prostitution or lewdness;
and

( 2) That your petitioner was the keeper of said house,
or the aider or abettor of the keeper of said house.
I

4*

*Character of House not Sufficiently Established.

Your petitioner introduced no testimony, and the Commonwealth's evidence as to the character of the house consists
of the testimony of five police officers. Officer Webb, the last
one of the witnesses introduced by the Commonwealth, testified to the general reputation of the house, and also testified
that he was not with the officers on the night your petitioner
was arrested, but that he had been to this house on two previous
occasions within the last six months. He gave no testimony,
however, as to what he observed on those two visits. The other four officers testified as to what they saw and heard on the
night of the I 5th of February, I 941, when they raided the
apartment of Margaret Bono. What they observed on this night,
in this apartment, has heretofore been set out herein with particularizing in their own language.

IO
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Your petitioner contends that proof of one act of illegal
sexual intercourse in a house, together with the proof that the
house is generally reputed to be a house of ill-fame, without any
further supporting evidence, is im:ufficient to establish the character of the house as a house of ill-fame.
The Commcnwealth contented itself with proof of the
general reputation of the house and with proof of one
15 * single *act of unlawful and immoral conduct, without
any proof that conduct of this kind was of common and
habitual occurrence in this house. There was no attempt or effort on the part of the Commonwealth to prove who had been
the occupants of this house or the visitors, during the time that
your petitioner stated he had been in this apartment.
The fact that the officers caught Mabel Foster and a man
by the name ofr:- Covey in the act of having illegal sexual intercourse in this apartment does not justify the inference that this
illegal use of the apartment had been continuous.
Your petitioner therefore contends that the Commonwealth has not shown. by the evidence in this case beyond a
reasonable doubt, that Margaret Bone's apartment was a house
of ill-fame, resorted to by persons for purposes of prostitution
or lewdness.
The second proposition: namely. that it was incumbent
upon the Commonwealth to prove that your petitioner was the
keeper, or the aider or abettor of the keeper of said house.

Margaret Bono was the Keeper of said House.
It was testified by the witnesses for the Commonwealth
that Margaret Bono was the lessee and operator of the house in
question. (R. P. 7 and 12) And, it was admitted. by
I 6*
*the court, in the record, that your petitioner is not the
lessee or owner of said premises.

No evidence that Petitioner was aider or abettor.
Is it not contended by the Commonwealth that your petitioner was the operator of this house, but it is contended by
the Commonwealth that your petitioner was aider and abettor
of the operator of said house.

Delbert Foster vs. Commonwealth of Va.
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Even if it be conceded that the Common wealth has shown
beyond a reasonable doubt that Margaret Bono was the keeper
of a house of ill-fame for the purposes of prostitution and lewdness, the proof fails to show that your petitioner in any way
aided or abetted her in the keeping of this house.

Statement of Court on Motion to Strike.
The record discloses that the trial court, in passing on motion to strike the Commonwealth's evidence, among other things,
in a part of his opinion, said:
"The defendant admitted that he knew his wife
was in the adjoining room, engaged in the act of sexual
intercourse with another man."
and in another part of this same opinion, said:
"To say that he committed any overt act by way
of abetting, would not be justified from this evidence,
yet the evidence discloses relationship of husband and
wife between the defendant and one of the principals to
the act of fornication being committed with his express
consent and connivance."
*And, in the final part of his opinion, he stated that
while, in his opinion. the case is close, he felt constrained
to over-rule the motion to strike.
17*

Trial Court in Error as to Proof.
Your petitioner calls attention to the fact that the trial
court, when passing on the motion to strike, did not have the
written evidence before him, but was speaking from memory,
and a careful reading of the evidence discloses the fact that the
trial court's memory was faulty, for the evidence does not show
that your petitioner made such an admission, nor does the evidence show, as was stated by the trial court, that Mabel Foster
was committing an act of fornication with your petitioner's express consent and connivance. In both of these statements the
trial court was in error.
In no place in this record does it appear that your petitioner admitted that he knew his wife was in the adjoining room
engaged in the act of sexual intercourse with another man, nor
does it anywhere appear in said record that Mable Foster was

12
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fornicating with Covey with your petitioner's express consent
and connivance. The record is absolutely silent as to your petitioner's conduct on that night previous to the arrival of the officers.
18*

*CONCLUSION

Your pet:tioner therefore respectfully contends, in view of
the conclusions reached by the trial court, that there was no evidence to show that your petitioner was the operator of that
house, and there was no evidence to show that your petitioner
committed any overt act by way of abetting in the operation of
said house; and in the light of the evidence shewing that the
court was in error as to admissions of consent and connivance of
your petitioner of immoral conduct on the part of Mabel Foster,
it would be a reasonable conclusion that had the court's memory
been accurate as to the evidence, the trial court would have sustained the motion to strike the evidence. At any rate, it is your
petitionc / s contention that the motion to strike the evidence
should have been sustained, and that the motion to set aside the
verdict of the jury on the grounds that the evidence did not warrant such a verdict also should have been sustained.
AUTHORITIES
Houses of Ill-fame
State vs. Badda, 97 W. Va. 4 r 7; 125 S. E. I 59.
Wilson vs. Common wealth, I 3 2 Va. 8 24.
Pope vs. Commonwealth, 131 Va. 776-795.
Aider and Abettor
Triplett vs. Commonwealth, 144 Va. 577;

127

S. E. 486.

"Mere presence and consent alone are not sufficient
to constitute one an aider and abettor in the commission of a crime."
*Petitioner therefore prays that a writ of error and supersedeas may be awarded to the said judgment of the Hustings Court for the City of Roanoke, and that the said judgment
may be reversed and a new trial awarded your petitioner.
19 *

A copy of this petition was, on the 3rd day of July, 194 I,
delivered to Robert S. Smith, Commonwealth Attorney, for the
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City of Roanoke, who appeared for the Commonwealth in the
trial court.
Counsel for petitioner desires to state orally the reasons for
reversing the decision complained of.
In the event that a writ of error is awarded, petitioner requests that this petition be printed with the record in lieu of a
~eparate brief on his behalf.
Respectfully submitted,
By

DELBERT FOSTER
S. R. PRICE and
W. E. HENSON
Attorneys.

The undersigned attorneys at law, practicing in the Supreme Court of Appeals of Virginia, certify that in their opinion it is proper that the proceedings and judgment of the Hustings Court for the City of Roanoke in the case of Commonwealth vs. Delbert Foster should be reviewed by said Supreme
Court of Appeals.
Given under our hands this the 3rd day of July, 1941.
S. R. PRICE
W. E. HENSON
Filed before me this July 3, 1941.
H.B. G.
September 9, 1941. Writ of error and supersedeas awarded by the Court. No. bond.
M.B.W.
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VIRGINIA:

Pleas before the Honorable J. L. Almond, Jr., Judge
of the Hustings Court for the City of Roanoke, Virginia, on the
sixth day of March, one thousand nine hundred and forty one,
A. D. 1941.
Commonwealth of Virginia,
CASE NO.
vs.
Delbert Foster

I

7257

Be it remembered that heretofore, to-wit: On the 17th day
of February, 1941, the Civil and Pqlice Justice for said City of
Roanoke, on the complaint and information of Police Sargent
Harvey, and three other Police Officers, a criminal warrant was
issued for the arrest of Delbert Foster, charged with keeping a
house of ill-fame, etc., upon which warrant the defendant was
arrested, tried and convicted. And on the same date the defendant noted an appeal from said conviction to the Hustings Court
of said City. Which warrant is in the words and figures following, to-wit:
CRIMINAL WARRANT

page 3 ]

State of Virginia,
City of Roanoke, to-wit:
·,

To all or any of the Police
Officers of said City:

WHEREAS Sgt. Harvey, H. L. Britt, W. B. Carter, H. A.
Thomas, has this day made complaint and information on oath,
before me, the undersigned Civil and Police Justice of said city,
that Delbert Foster (White) on or about the 15th day of Feb.
1941 at said city, did unlawfully keep a hom;e of ill-fame resorted to for the purpose of prostitution or lewdness, contrary ·
to law.
These are, therefore, 'in the name of the COMMONWEAL TH OF VIRGINIA, to command you forthwith to apprehend and bring before me the said Civil and Police Justice of

Delbert Foster vs. Commonwealth of Va.

15

M. L. Harvey
said city, the body of the said Delbert Foster to answer said complaint and be further dealt with according to law.
And, moreover, upon the arrest of the said ........... .
by virtue of this Warrant, I command you in the name of the
COMMONWEAL TH OF VIRGINIA to summon ........ .
to appear at the Police Court, as witness, to testify in behalf of
the COMMONWEAL TH OF VIRGINIA, against the said
.................. and have then and there this
page 4 ] Warrant, with your return thereon.
Given under my hand and seal this I 7th day of Feb.
I 94I.
H. S. BIRCHFIELD,
Civil and P. J. (SEAL)
The within-named Delbert Foster (White) was brought
before me this 17th day of Feb. 1941, and on the evidence of
Sgt. Harvey, H. L. Britt, W. B. Carter, H. A. Thomas he is
found guilty of operating a house of ill-fame resorted to for the
purposes of prostitution or lewdness as charged in the within
warrant and I do adjudge that he be confined in the jail of the
City of Roanoke for 90 days and pay a fine of $200.00 and
$6. 75 costs.
H. S. BIRCHFIELD, C. & P. J.
page 5 ]

TRANSCRIPT OF EVIDENCE

M. L. HARVEY--Sworn for the Commonwealth.
DIRECT EXAMINATION
By Mr. Smith:
Q. You are Sergeant M. L. Harvey of the Roanoke police
force, are you not?
A. Yes, sir.
Q. Sergeant, on the night of the 16th of February, 1941,
or on the I 5th, did you in company with a squad of policemen
in plain clothes go to No. 1o I Yi West Salem Avenue, in the city
of Roanoke, Virginia?
A. Yes, sir.
Q. Have you been familiar with the premises there in the
last six or eight months?
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M. L. Harvey
A. Yes, sir.
Q. Do you know the general reputation of that place?
A. Yes, sir.
Q. What is that reputation?
A. It is bad.
Q. With reference to what?
A. It is a house of ill-fame-women.
Q. Do you know whether or not it is a place resorted to
by men and women for the purpose of adultery and prostitution?
A. Yes, sir.
Q. Describe to the Court and jury what time you went
there and what you found?
By Mr. Price:
We object to that. He is just asking for a general statement. If he knows any specific facts, that is one
page 6 ] thing, but a general statement of this kind is something else. Just his knowledge of what happened
there, unless he has some specific knowledge of it, is what I object to.
By the Court:
What statement is it that you object to?
By Mr. Smith:
As to the general reputation.
By Mr. Price:
The general reputation is not proper, until they show that
this man had some connection with it.
By the Court:
One of the essential elements of this kind of charge is that
they must prove that this is a bawdy house.
By Mr. Price:
Yes, sir.
By the Court:
The statute say~ that the general reputation of such a house
may be proved. If that, is one of the essential elements here, I
will overrule the objection.

Delbert Foster vs. Commonwealth of Va.

17

M. L. Harvey
By Mr. Price:
The other part of the objection was directed to this witness's statement that people resorted there for the purposes of
prostitution.· Unless he has knowledge of that fact, I don't
think he has any right to testify to some hearsay evidence about
it.
By the Court:
To the present moment there has been no question raised as
to whether or not he had any knowledge. He said he had that
knowledge. I cannot assume that he is testifying about something about which he has no knowledge. The objection is overruled.
page 7 ] By Mr. Price:
We except to the ruling of the court, for reasons above
stated.
By Mr. ~mith:
Tell what you found on the occasion of this raid.
did you go there.

When

A. We went up there about ten o'clock at night-Mr.
Carter, Officer W. B. Carter and H. A. Thomas went up first.
Mr. Britt and myself stayed on the sidewalk until they got to
the top door and knocked and a colored woman admitted them.
When she opened the door, we went up there. When you get to
the top of the steps, you are at a door there which is bolted and
has several locks on it-several bolts-one at the top and one
at the bottom; it has a regular door lock and a night Yale lock
that latches itself. There is a hall up there and to the right is a
living room or the sitting room-a pretty good sized long room.
Over on the right side and back there (indicating) going into
the hall-they had a long hall there, they had two rooms there
on that side (indicating) and one door in the end of the hall going out in the two front rooms there. When we went up there,
Mr. Carter and Mr. Thomas passed through that room and Margaret Bono was in that room and tried to get through that door.
Q. Who is she?
A. She is Margaret Bono, and she is the operator of that
house. She has lived there for some time and operated it. I
closed the door and kept Margaret from going where the other
officers were. She was anxious to go in there. They

18
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M. L. Harvey
page 8 ] called to me and said to come in there and I stepped
into the door through the hall and in that door was a
man and a woman, both practically naked-she had on one garment here (indicating) and one garment here (indicating),
which was very small.
Q. You mean that she had on a brassier and pants?
A. That is all. In that room was a bowl of water, a
supply of soap and three or four paper towels that were wetwhich had been used, and on the back side was sanitary rubber,
which had been pulled off of someone. Right through this room
is the room where this gentleman (indicating) was on the bed.
By Mr. Smith:
Q. How was he dressed?
A. I didn't see him then. When .I saw him, he had put
on part of his clothes.
Q. Was that a connecting room with the room where you
found the used rubber and this other paraphernalia?
A. Yes, sir: the doors connected these two rooms.
Q. Did you have any conversation with the defendant as
to his business there?
A. I didn't have any conversation with him, no, sir.
Q. You did not talk to him?
A. No, sir; I talked to Margaret Bono; to Thomas W.
Walton, from Radford, who was sitting in the living room,
talking to Margaret Bono when we got up there. In this room,
there were two people in there-a girl by the name of
page 9 ] Mabel Foster, who claimed to be his wife (indicating
the defendant), and Fred Covey, of Radford.
Q. Was that in the bedroom?
A. Yes, sir.
Q. What was the condition of the bed there?
A. Someone had been on the bed; it was all wrinkled up.
Q. Was that in the city of Roanoke?
A. Yes, sir.

CROSS EXAMINATION
By Mr. Price:
Q. Mr. Harvey, I understand you to tell the jury that
Margaret Bono had been operating that place. Is that correct?
A. Yes, sir.
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Q.·
A.
Q.
A.

You know that Doctor Gregory owns it, don't you?
Yes, sir.
And this lease was with her?
I know he owns it, yes, sir.

By Mr. Smith:
I object to that.
By the Court:
He can show who the owner of it is.
By Mr. Price.
I want to show that and I want to introduce the lease here.
By the Court:
No, sir. You can show that the premises were leased by
someone else other that the defendant and that he is not the proprietor.
page

1o

] By Mr. Price:
I will introduce the lease to show that.

By the Court:
No, sir; that is not necessary. It is admitted that the defendant is not the lessee or the owner of the premises7
By Mr. Price:
All right; that is all.
Witness stands aside.
W. B. CARTER-Sworn for the Commonwealth.
DIRECT EXAMINATION
By Mr. Edwards:
Q: Your name is Mr. W. B. Carter, and you are a police
officer of the city of Roanoke, Virginia, are you not?
A. Yes, sir.
Q. Did you accompany these other officers on this raid
at 1 o I Yi West Salem A venue, iri Roanoke?
A. Yes, sir.
Q. What time of night was it?
A. It was 10:00 P. M., on February 16th.
Q. Do you know the reputation of that place?
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A.
Q.

Yes, sir.
I mean the general reputation?
A. Yes, sir.
page 1 1 ] Q. What is the general reputation of that house,
as a house of ill-fame?
A. It ha~ the reputation of being a bawdy house or a
sporting house.
Q. Tell what you observed from the time that you first
left the street there and first went up the stairs?
A. On this occasion, officer Thomas and myself were in
citizens' clothes and we went into this place first-we went to
the top of the steps and knocked on the door, and we were admitted by a colored :naid by the name of Evelyn Newsom.
When we entered the top steps and the sitting room and went in
there, we found Margaret Bono and a young fellow named Worrell, from Radford, Virginia, kind of tied up on the sofa. We
passed t!:iem by and went to the corner room, facing on Salem
Avenue, in the Southeast corner, and pushed the door open, and
sitting kind of in the middle way of the room, we found this
gentleman (indicating the defendant), clad in his sleeping
clothes-his pajamas. There was a door opening from the
room that he was in and the adjoining room, which was on the
North. We immediately went out of the room to the door of
this room (indicating) , and knocked on the door of the room
that his wife was in, and his wife ran from the other room to
his room.
Q. Who was in the room that she was in?
A. We found in there a boy by the nam_e of Covey, from
Radford.
Q. How was he clad?
page I 2 ] A. He was in his underwear and his pants or his
shorts were down around his shoetops. She ran to
her husband's room, and when she saw me, she ran back in the
room where Covey was. In that room we found wash towels
and paper clothes and napkins and freshly used condoms.
Q. Did you talk to Delbert Foster about his wife being
in the room next door?
A. Yes, sir.
Q. Was that doorlocked between the two rooms?
A. It was fastened, but it opened from the side that he
was in.
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Q. Did you have to go into the hall before you went into the room in which his wife came from?
A. No, sir: you could go from the room that he was in;
,the door opened into the room where his wife and Covey were.
Q. He was in his pajamas, was he?
A. Yes, sir.
Q. Did you talk to him?
A. Yes, sir.
Q. What did he say?
A. He said that he came here from West Virginia and
tried to persuade his wife to go back to West Virginia and live
with him. She said-Mabel Foster said that she had been here
for about four weeks.
By Mr. Price:
Was that in his presence.
By Mr. Edwards:
Q. Was that his conversation to you?
page 1 3 ] A. He made this statement and she also made the
same statement about the time that she had been
there.
By the Court:
Q. Were they both together when they were talking to
you?
A. No, sir, they were not together.
By Mr. Price:
I move to strike out what she said.
By the Witness:
It was in the presence of the woman who was operating
the house, or who claimed that she was.
By Mr. Edwards:
Q. What did she say in Delbert Foster's presence?
A. We could not get anything out of them in his presence. We had them together, but the first time that we talked
to them separately, and then we had his wife down there and we
sent and got Delbert Foster and we brought him down and had
them both together at that time, but the only thing we could
get out of them when they were together was the time they came
to Roanoke.
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Q. When was that?
A. At the time of the raid. Mabel Foster, his wife, said
that she had been in Roanoke about four weeks.
Q. And how long had he been in Roanoke?
A. He had been here about two weeks.
Q. Ee had his clothes in the front room, that is the Southeast corner room, did he?
page 14 ] A. Yes, sir.

By the Court:
Q. Who said that he had been here for two weeks?
A. That is when we talked to them together.
By Mr. Edwards:
Q. How many shirts did he have?
A. I did not count them; he had several shirts. He had
a general average man's wardrobe-all in that room. He said
that he had stayed there at this place for two weeks and that all
the time he was there, he was trying to persuade his wife to go
back to West Virginia with him.
Q. Was that statement made in the 13resence of Margaret?
By Mr. Price:
We object to that.

A.

No, sir.

By the Court:
You can only testify as to what was said in the presence of
the defendant.
By Mr. Price:
We move to strike out anything that was said in the presence of the defendant or out of his presence. You cannot make
a man· s wife testify against him. Your honor is letting them
do indirectly what they cannot do directly.
By the Court:
There was mutual or rather a three-way conversation between his wife and this man and the officers, and if that is so,
I will let it in. It was a voluntary statement.
By Mr. Price:
We object to it because you cannot make a woman
page 1 5 ] testify against her husband.
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By the Court:
The objection will be over-ruled.
By Mr. Price:
We except to the ruling of the court, for reasons stated.
By Mr. Edwards:
Q. Facing to the south, is this an approximate sketch of
the floor plan of that place (indicating) ; here is the stairway
from Salem Avenue?
A. Yes, sir; and this is Margaret's room and this is his
room and this is the room where the girl was (indicating).
Q. Is that an approximate plan of the place?
A. Yes; this is a very good sketch of the place. This (indicating) is the stairway from Salem Avenue up into the place.
Here is the door at the bottom on the street. The door at the
bottom of the steps is open and the one at the top of the steps
is closed. We were admitted through this door (indicating)
by the colored maid. You turned immediately to the left and
they have several rooms here (indicating). The room directly in
front of the building is occupied by Margaret Bono.
Q. How do you get into Margaret Bono' s room-through
his room?
A. There is a little hallway and you go to the corner and
then into Margaret Bono's room. In the southeast corner of
this building is the room that was occupied by the gentleman
that is being tried. In the adjoining room was the
page 1 6 ] room where his wife and Covey were in bed together, with the door opening from the room in
which he was to the room which his wife was in, and there is
another bedroom back behind.
By Mr. Edwards:
We wish to offer this sketch in evidence.
(The foregoing diagram is introduced in evidence as
Exhibit No. 1, for the Commonwealth, and is made a part
of this record).
By Mr. Edwards:
Q. Was any statement made by Mr. Covey in Mr. Foster's presence-the man who was with Foster's wife?
A. Well, they were all together that night, and we talk-
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ed to the whole bunch and Covey said he come up there to go to
bed with a woman, and that he went to bed with her and he
made no defense when he came into Court and he paid his fine
and he made no defense-he paid his fine.
By Mr. Price:
We object to that.

That is not binding on this man.

By the Court:
What did you say.
By Mr. Price:
He said that Covey made some statement up there, and we
object to it because it is not binding upon the defendant.
By the Court:
Was that in the presence of this defendant?
A. Yes, sir; in the presence of this defendant and the defendant's wife and Margaret Bono and Sergeant Harvey and Officer Thomas.
page 17 ] By the Court:
I will let it in for the purpose of throwing whatever light it can or for whatever it is worth on the question of
what transpired in the house. That is the only reason that I
let it in.
CROSS EXAMINATION
By. Mr. Price:
Q. You didn't know Mr. Foster, did you?
A. No, sir.
Q. The first time that you saw him was that night, was
it, so far as you know?
A. Yes, sir.
Q. You said that that door was opened between these two
rooms-the room that Foster was in and the room that Covey
was in with this woman. That door was not open when you
went in there, was it. That door was closed, was it not?
A. When we first went in the room, the room that Foster was in-the door to that adjoining room was closed. When
we went back in the room that she was in, this door was open
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leading into Foster's room and Foster and his wife were both
at the door. She ran from the other room.
Q. That was after you went up there, was it?
A. Yes, sir.
Witness stands aside.
page 18 ] H. A. THOMAS-Sworn for the Commonwealth.
DIRECT EXAMINATION
By Mr. Edwards:
Q. Your name is H. A. Thomas. and you are a police officer of the city of Roanoke, Virginia, are you nor?
A. Yes, sir.
Q. Did you and Mr. Carter go to the head of the steps
there and were you with these other officers?
A. Yes. sir.
Q. What time of night was that?
A. It was about 1 o: oo o'clock P. M.
Q. What did you observe when you got to the top of the
steps and then went on through the door?
A. On February 16th, about 10:00 o'clock P. M., Officer Carter and I went to the door and knocked, and we was
admitted by Evelyn Newsom, the colored maid. You go to the
head of the steps there and turn to the right and you come to a
little hall and then into the living room. Margaret Bono was
sitting on a davenport with Thomas Worrell of Radford. We
went on past there to Margaret Bono' s room and no one was on
the bed there, and so we went through Margaret Bono' s room
to the adjoining room. which is east of Margaret's and sitting
on the bed in that room, which is next to Salem Avenue was the
defendant Delbert Foster. He had on his pajamas.
Q. Did you go to the room north of his room?
A. Yes, sir. It had a barrel bolt and a Yale lock on· it.
Q. Which side would you go through, after you
page 1 9 ] got there?
A. You had to come through the room that he
was in.
Q. You had to go through the room that he was in.
Could you get through from her side of the room?
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A. He would have to open the door in his room. I came
back in the room she was in and she was at the door or in the
door. We heard this door open and went back in there and he
had gotten off the bed, opened the door and Mabel Foster came
through there. She didn't have on anything but a brassier and
step-ins.
Q. Could she have gotten from this room to his room unless he had opened the door?
A. No, sir, she could not. They had a Yale lock and a
barrel bolt on this side of the door. _
Q. And she was in bed with another man when you got
there, was she?
A. Yes, sir.
Q. Were they engaged in sexual intercourse?
A. Yes, sir, he said he had sexual intercourse but had not
finished.
Q. Was Foster just passing through or sitting in that
southeast corner room?
A. He had all of his clothes in the room and he said he
had been there for two weeks before we made the raid. and
I asked if he knew his wife was in there on the bed and he just
said that there was nothing that he could do about it.
Witness stands aside.
page
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H. L. BRITT-Sworn for the Commonwealth.
DIRECT EXAMINATION

By Mr. Smith:
Q. Were you on this raid?
A. Yes, sir.
Q. You are a police officer of the city of Roanoke, Virginia, are you not?
A. Yes, sir.
Q. Tell what you found there?
· A. I went on the other side of the building and these
rooms where we went were n_ot occupied. The beds had been
taken out of the room. There is a hall that goes back on the
west side and we didn't know if it was vacant back there or not
and I went through on that side and I went through the room
where they were and Mabel Foster was still naked when we
went in there.
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Q. Was there equipment in Delbert Foster's room for
living there?
A. Yes, sir; I didn't count the shirts, but there were at
least eight or ten shirts in the wardrobe. One drawer was packed full.
Q. Was all of it laundered?
It was all bundered and all of it was clean, yes, sir.
A.
Q. Did he make any statement as to how long he or his
wife had been there?
A. He said that he had been there about two weeks.
page 2 I ] She said that she had been there for four weeks.
Q. Do you know the general reputation-

By Mr. Price (Interruptnig) :
We move the court to strike out what she said, because she
cannot testify against her husband.
A. He told us that the two had been there about four
weeks.
By Mr. Price:
We object to what his wife said, because she is his wife and
cannot testify against him without his consent, and you cannot
let this officer do indirectly what the statute does not permit the
witness to do.
The foregoing objection was over-ruled, and the defendant by counsel excepted to the ruling of the court.
By Mr. Smith:
Q. Are you familiar with the general reputation of Io I Yi
Salem Avenue?
A. Yes, sir.
Q. What is the reputation of that place in the last six
months?
A. It is a house of ill fame.
CROSS EXAMINATION
By Mr. Price:
Q. It is operated by Margaret Bono, isn't it?
A. Yes, sir, she has been operating it.
Q. Yes, sir, you may stand aside.
Witness stands aside.
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F. H. WEBB-Sworn for the Commonwealth.
DIRECT EXAMINATION

By Mr. Smith:
Q. Mr. Webb you are a detective on the Roanoke Police
force, are you not?
A. Yes, sir.
Q. You were not on this raid, were you?
A. No, sir.
Q. Are you familiar with the premises of the upper flat
at Io I Yz West Salem Avenue?
A. Yes, sir.
Q. Do you know the general reputation of that place?
A. Yes, sir.
Q. For the last six or eight months?
A. Yes, sir.
Q. What is that general reputation?
A. It is a house of prostitution or a house of ill-fame.
Q. Have you, with other officers visited there in the last
six months?
A. I have been there on two prior occasions.
Q. And you base that history on what you have seen inside there, do you?
A. Yes, sir, I have been there in the last six months.
Witness stands aside.
COMMONWEAL TH RESTS
page
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By Mr. Price:
We want to make a motion in chambers.
(Not in the presence of the jury).

By Mr. Price:
We move the court to strike out the evidence of the Commonwealth, because they failed to show that this man owned
or operated this house, or aided or assisted or abetted anybody
else in the operation of it. They have not shown a single act
that he has done of encouragement or that he in any way aided
in any illegal transaction that may have gone on there.
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By Mr. Smith:
We have clearly shown that it is a bawdy house and coupled
him with it by inference, and there can be no other inference to
be drawn-with his own wife in an adjoining room and almost
caught in the direct act of adultery with another person, when
he was in an adjoining room, and he admitted that he knew of
it by what he stated to Officer Thomas-when he said, "That
there was nothing that he could do about it." He had his whole
wardrobe and accoutrements in that room. His room adjoined
hers in a whore house and his wife was engaged in prostitution
for money. There is no other inference that could be drawn
from it but that he was hustling his wife.
By Mr. Edwards:
The locks were on his side.
By Mr. Smith:
Yes, sir, he controled the ingress and egress.
By Mr. Henson:
Even according to the testimony of the officers, the
page 24 ] purpose of his being in Roanoke was to persuade his
wife to go back to West Virginia with him.
By Mr. Smith:
That is a self-serving declaration.
By Mr. Henson:
That is what he said when he was questioned immediately afterwards.
By the Court:
Yes, sir; the jury may accept it since it is in evidence. It is
not binding on the jury at all or on the Commonwealth. It is
a self-serving declaration on his part, as to his purpose in being
there, as is his statement that "he could not help it that his wife
was in the next room in bed with this man". It may be-in the
judgment of the jury-it may be overruled by other disclosures
from the testimony, which in their judgment may be inconsistent with this explanation. What I want to know-and it may
be put in the record- is whether or not there was any other ingress or egress or method of entering that room, except through
this man's room.

By. Mr. Price:
This plan (indicating) shows a door into another room.
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By Officer Carter:
There was a door from the hallway entering the room and
also a door entering the room where her husband was. There
was a door into the hallway.
By the Court:
Officer Carter says there was a door into the hallway.
Where were these two people?
(Mr. Edwards exhibits diagram to the Court.)
page 25 ] By Mr. Carter:
This is the room he was in (indicating) and here is
the room the man and woman were in, and there was a doorway from her room to his and a door from this room to the hallway.
By Mr. Thomas:
There was a Yale lock and a barrel bolt on his side.
Yale lock and the barrel bolt were located on his side.

The

By the Court:
Was there anyway to lock the door on her side.
By Mr. Thomas:
Only with a key, and there was no key there.
By the Court:
It was ordinary room lock. but the bolt and the Yale lock
were on his side, were they.
By Officer Thomas:
Yes, sir.
By the Court:
And this door was locked, was it.
By Officer Thomas:
Yes, sir, and he was sitting on the bed and he opened the
~~

.

By the Court:
And he let his wife come there where he was. He left Mr.
Covey on the bed in the room that had been occupied by him
and the defendant's wife, did he.
By Officer Thomas:
When I saw him, he was running around in the room, pulling his underwear over his privates.
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By the Court:
You mean Mr. Covey.
page 26 ] By Mr. Henson:
Yes, sir, not the defendant.
OPINION OF THE COURT
By the Co~
T~~idence in this case proves that the house in question
is a bawdy house. It is known to the officers as such a place.
The evidence further discloses that the house was operated by
one, Margaret Bono. It is further in evidence that Mabel Foster is an inmate of a bawdy house operated by Margaret Bono.
So far as the state's evidence goes, it shows that Mabel Foster had
been such an inmate for a period of approximately four weeks.
The evidence shows that the defendant Delbert Foster, is the
husband of Mabel Foster, and that the defendant had resided at
the hom:e for a period of approximately two weeks. The defendant explains that he was there for the purpose of seeking to
prevail upon his wife to return with him to West Virginia. On
the occasion in question, the police officers found the defendant,
in the night time, dressed in pajamas on a bed in one of the upper rooms. Adjoining this room is a connecting room with a
barrel bolt and a Yale lock on the side within the defendant's
room. This room was locked from the defendant's side, when
the officers first entered the defendant's room. In the adjoining
and connecting room, there is a door leading into the hall, and
in this room the defendant's wife was found with another man
under the circumstances which circumstantially proved her to
have been engaged in the act of sexual intercourse.
page 2 7 ] The defendant admitted that he knew his wife was
in the adjoining room, engaged in the act of sexual
intercourse with another man. While the officers were investigating, he unlocked the door from his side and admitted his wife
into his room from the adjoining room in which she was engaged in the act of intercourse with another man, with his knowledge and in his proximate presence. The state seeks here to go
to the jury on a question of whether or not this defendant was
aiding and abetting in the operation of a bawdy house. Under
the decisions laid down and repeatedly approved by the Supreme
Court of Appeals, in order to constitute one an aider or abettor,
he must be present, actually or constructively, aiding or abetting
or encouraging or consenting to the commission of the offense,
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plus the sharing of the criminal intent with which the offense is
being committed. We have here a case of a husband who is in
effect, standing by as the resident and occupant of a bawdy
house, in which bawdy house his wife is at present an inmate,
and in whose presence circumstantially, his wife is engaged in
plying her trade as an inmate of the said house. To say that he
committed any overt act by way of abetting, would not be justified from this evidence, yet the evidence discloses relationship of
husband and wife between the defendant and one of the principals to the act of fornication being committed with his express
consent and connivance. Though questioned by the officers he
made no complaint or showed no sign of disapproval. but gave
every indication of acquiescence in the lewd act inpage 28 ] volving his wife, which transpired in his presence.
It is true that he said to the officers that he could do
nothing about it. The evidence from the conversation between
the parties with the officers in the presence of the accused, shows
that the act in progress of consummation had not been fully
consummated when it was interrupted by the invasion of the
officers of the law, and, with knowledge that said act was in
process, the accused, as the evidence shows unlocked and opened
the door leading into his room, so as to admit his wife back into his presence after the officers had arrived.
While, in my judgment. the case is close, the State has produced a case disclosing a husband consenting to, and by his presence acquiescing in, an act absolutely alien to, inconsistent with
and incompatible with every rational and decent conception of
the marital relationship. Under such circumstances the husband who does not protest or who does not object to such an act
in his virtual presence expressly consents thereto and acquiesces
therein.
Therefore, in accordance with the approved definition, this
man, the defendant, ~as present, sharing the criminal intent,
manifested by the perpetrator's act-consenting to and acquiescing therein. I feel constrained, therefore, to overrule the motion of strike.
By Mr. Price:
We except to the ruling of the court, for reasons heretofore stated. And also because the evidence does not justify the
conclusion that the Court has reached- that this
page 29 ] man's conduct shows that he in any consented
to or encouraged the operation of this house. He is
charged with operating a house of ill fame, as a principal. There
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is no evidence in the record to show that he has been guilty of
any overt act of operating the house, and there is no evidence
that he had any knowledge of the fact that his wife was having
illicit intercourse with a man in the next room. For these reasons we except to the ruling of the Court, and for reasons heretofore stated.
We also renew our motion to strike from the testimony all
of the statements made by Mabel Foster, the wife of the defendant, on the grounds that the statute does not permit a wife, without the consent of the husband, to testify against him. To allow witnesses who had conversations with his wife in the presence of the defendant, before the hearing, to testify to statements
that she made is permitting that to be done indirectly which the
statute prohibits to be done directly.
By Mr. Smith:
As a matter of abundant caution, I would suggest that the
Court instruct the jury to disregard that portion of the evidence.
By the Court:
Statements of the accused made at the time to the officers
are admissible. There is no objection to that. Some of these
statements are self serving declarations, which were made in the
presence of the jury and may go to the jury for whatever they
are worth. The statements of the woman here, as I understand it, that she had been here about four weeks;
page 3 o ] his statement is that he had been here about two
weeks, and the statement of the woman that she
was engaged in the act of intercourse. occurred in the conversation by and between these principals and the investigating officers. The statement that she was. engaged in the act of intercourse is proven by the act itself, independently of the statement as proven by the statement of the officers. It is circumstantial. No effort has been made to introduce the woman as
a witness, or even to call her as a witness. I think that it is admissible. If you want it to go out, I will tell the jury to disregard it.
By Mr. Smith:
As a matter of abundant caution, I think that it should be
done.
By the Court:
The State has full control of the conduct of it's case, and
I will instruct the jury to disregard that part of the evidence and
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sustain the motion of Mr. Price to the effect that they shall disregard any statement made by Mabel Foster-that the testimony of Mabel Foster, the alleged wife of the defendant, at
the time of the raid, shall be disregarded by the jury. Does that
comply with your motion (addressing counsel for the defendant).
By Mr. Price:
Yes ,sir.
By the Court:
Are you going to put on anything (indicating counsel for
the defendant).
(After a conference, counsel for the defendant announced
that they would offer no evidence).
page 3 1

]

NOTE:
Counsel for the defendant hands
structions to the Court.

in-

By the Court:
I will instruct the jury orally, if you wish.
By Mr. Price:
There is no evidmce, and the Common wealth has failed
to show, that this man was in any way consenting to the crime
of illicit intercourse between these people, and there is no evidence upon which to give this Instruction (indicating), and it
is error to give such an Instruction, and there is no evidence upon which to base it.
IN COURT
(In presence of jury)

By the Court:
Gentlemen of the jury: I will give you oral Instructions
in this case and try to cover both sides of this case, and give you
the punishment prescribed by law.
The Court instructs the Jury that in every criminal case
the person charged with the commission of a crime is presumed
by law to be innocent of that charge. The presumption of innocence goes with the accused and remains with him throughout
the entire case and applies to every stage thereof.
The burden rests on the Commonwealth, therefore. to
prove the guilt of the accused, as charged, beyond a reasonable
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doubt, and unless, after weighing all of the evidence, the jury are satisfied, that the Commonwealth has carried its burden by establishing the
guilt of the accused, beyond a reasonable doubt, it becomes the
duty of the jury to return a verdict _of not guilty.
The Court further instructs you that the burden rests upon the Commonwealth of Virginia in this case to prove beyond
a reasonable doubt:
page 3 2
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FIRST: That the house in question is a bawdy housethat is, that it is a house resorted to by people of both sexes for
the common purpose of lewdness and prostitution.
SECOND: The burden is on the Commonwealth to
prove, beyond a reasonable doubt in this case, that the woman,
Mabel Foster, allegedly found in the room with a witness described as Covey, was an inmate of such bawdy house.
THIRD: The burden rests upon the Commonwealth to
go further and prove, beyond a reasonable doubt, that the said
woman, Mabel Foster, was engaged in the act of illicit intercourse with another, in pursuance of her residence in the said
bawdy house and as an inmate thereof.
FOURTH: The burden rests upon the Commonwealth
to prove, beyond a reasonable doubt, while said act of conduct
- was in progress if the said act of conduct has been established·
beyond a reasonable doubt, that the defendant was present, aiding or abetting or counselling it, consenting or encouraging said
act or acts of conduct on the part of Mabel Foster
page 3 3 ] and the person described as Covey.
The court further instructs you in this connection,
that, unless, you believe from the evidence beyond a reasonable
doubt that these elements embraced by this instruction have all
been proved, it is your duty to return a verdict of not guilty.
The Court further instructs you that the defendant is presumed to be innocent, until his guilt is established by evidence
beyond all reasonable doubt. · It is not sufficient that his guilt
is probable only, or even more probable than his innocence.
:He can not be convicted upon mere suspicion,-no amount of
:.~uspicion, however strong, is ever sufficient to justify a verdict
of guilty, but, in order to convict, the evidence of guilt must be
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so strong that there can be no theory from the evidence consistent with the innocence of the defendant.
The Court further instructs you that, if, under the evidence and the instructions of the Court, as applicable thereto,
you should find the defendant guilty, then the punishment
prescribed by law is a fine of any amount not in excess of $200
and a jail sentence of any length not in excess of one year. If
you find him not guilty, say so and no more. If you find him
guilty, the laws requires you to to assess a fine and a jail sentence.
Do you want to argue the case.
Counsel for the Commonwealth and for the defendant,
having agreed that the case would be submitted
page 34 ] without argument, the jury retired to their room
to consider of the verdict, but after a time, the Court
directed that the jury should be returned to the court room,
which was done.
By the Court:
Gentlemen of the jury, I am very sorry, but I overlooked
giving you another in~truction, which I think I should have
given you. There has been some testimony introduced with
reference to the statements made by Mabel Foster, the alleged
wife of the defendant, at the time the officers visited this place
at 1 o 1 Yz Salem Avenue, West, in the City of Roanoke. The
Court instructs you to disregard the statements of Mabel Foster. You have no right to hold them or to weigh them either
for or against the accus~d. Any statements that he allegedly
made, that was made to the officers, you may consider them
for what they are worth, if it will assist you in arriving at a
final conclusion, but her statements cannot be used against
him.
The jury again returned to their room to consider of their
verdict, and after a time, the jury again returned into the Court
room and returned the following verdict:
We, the jury, find the defendant, Delbert Foster,
guilty as charged and fine _the defendant $ 100.00 and nine
months in jail.
R. W. NAGLE, Foreman.
page 3 5 ] By Mr. Price:
If your Honor please, we move to set the verdict

I
I

Delbert Foster vs. Commonwealth of Va.

37

aside as contrary to the law and the evidence, and, secondly, bebecause there is no evidence to sustain the verdict.
By the Court:
I will overrule this motion.
By Mr. Price:
We except to the ruling of the Court, for reasons heretofore stated.
page 36 ]

CERTIFICATE OF COURT

I, J. LINDSAY ALMOND, JUNIOR, Judge of.the Hust-

ings Court of the City of Roanoke, Virginia, do hereby certify
that the foregoing is a true and correct stenographic copy or report of all testimony that was introduced, and other incidents
of the trial therein, including all the instruction given, amended
or refused. all exhibits or other writings introduced in evidence
or presented to the trial Court, all questions raised and all rulings thereon, in the case of COMMONWEALTH OF VIRGINIA v. DELBERT FOSTER, tried in the Hustings Court
of the City of Roanoke, State of Virginia, beginning and ending on March 6th, I 94 I, and it appears in writing that the attorney for the Commonwealth of Virginia has had reasonable
notice of the time and place when this report of the testimony
and other incidents of trial vv:ould be tendered and presented to
the undersigned for certification, which is certified within sixty
days after final judgment.
GIVEN under my hand this the 1st day of May, 1941.
J. L. ALMOND, JR.,
Judge._
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CERTIFICATE OF CLERK

I, R. J. Watson, Clerk of the Hustings Court for the City
of Roanoke, Virginia, do hereby certify that the foregoing
stenographic copy or report of testimony and other incidents
of the trial therein, in the case of Commonwealth of Virginia
v. Delbert Foster, was filed with me as Clerk of the said Court
Qn the 1st day of May, I 941.
R. J. WATSON, Clerk.
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page 39 ] And at another day to-wit: On the 6th day of
March, 1941, the following order was entered.
This day came the Attorney for the Commonwealth of
Virginia and the defendant, Delbert Foster, came into Court in
obedience to his recognizance and plead not guilty to the charge
of operating a house of ill fame alleged against him in the warrant and for his trial puts himself upon the country.
Thereupon came a jury of seven ( 7) persons and the
plaintiff and defendant having each struck off one of said jurors, the remaining five (5), to-wit: H. S. Moorman, Alex
Keenan, C. Gordon Hunter, E. A. Horton, and Roy W. Nagle
were sworn the truth to speak upon the issue joined and having
fully heard the evidence, received the instructions of the Court
and heard the argument ·of counsel retired into their room to
consider of their verdict and after some time returned into Court
the following verdict, viz:
''We the jury find Delbert Foster guilty as charged
and fine said defendant $ 100.00 and 9 months in jail.
R. W. NAGLE, Foreman."
and the jury were discharged.
Thereupon the defendant, by counsel, moved the Court
to set aside the verdict of the jury on the grounds that the same
was contrary to the law and the evidence and bepage 40 ] cause there was no evidence to support the charge,
which motion the Court overruled.
It is therefore considered by the Court that the said Delbert Foster be fined the sum of $ 100.00 and that he be confined in the jail of the City of Roanoke, Virginia, for the term
of nine (9) months and it is ordered that the Commonwealth
of Virginia do have and recover of the said Delbert Foster the
said SUIT\ of $ 100.00 fine and all of her costs in)this behalf expended, to which action of the Court in overruling said motion and pronouncing judgment against him the defendant, by
counsel, then and there excepted, and the defendant signifying
his intention to apply to the Supreme Court of Appeals of Vir- ·
ginia for a writ of error and supersedeas to the judgment of this
Court, execution on the above judgment is suspended for the
period of sixty ( 60) days to enable the defendant to prepare
and file his exceptions upon his executing a bond in the penalty
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of $ 1000.00, with good security, and conditioned according to
law.
page 41 ]

CLERK'S CERTIFICATE

State of Virginia,
City of Roanoke:
I, R. J. Watson, Clerk of the Hustings Court of the City
of Roanoke, Virginia, do hereby certify that the foregoing is a
true and correct transcript of the record in the case of the COMMONWEAL TH OF VIRGINIA, against DELBERT FOSTER, lately determined by said Court. I further certify that
notice of the application for this transcript has been duly given to the Attorney for the Commonwealth for the City of Roanoke, as provided by law.

Given under my hand this 16th day of May, 1941.
R. J. WATSON, Clerk.
Fee for transcript, $ 11.60.
(SEAL)
A Copy Teste:
J.M. KELLY
Deputy Clerk
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