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To the Honorable Justices of the Supreme Court of Appeals of
Virginia:

Your petitioners, C. E. Rives and Indemnity ·Insurance
Company of North America, respectfully state unto your honors that a suit was instituted against them by notice of motion
for judgment by Mary J. Bolling, Administratrix of the estate
of Louise Bolling, deceased; that petitioner Indemnity Insurance
Company of North America filed its separate answer, plea of
not guilty and demurrer to said notice of motion and that Petitioner C. E. Rives filed his separate answer, plea of not guilty
and demurrer to said notice of motion for judgment.
A trial on the merits was had at the July Term of the Circuit Court for Wise County, Virginia, I 941. The jury render-
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ed a verdict in favor of the defendant in error and against your
petitioners for the sum of Two Thousand $ (2,000.00) Dollars, the court subsequently rendered judgment on said verdict,
from which said judgment petitioners prosecute this petition for
a writ of error and supersedeas. A transcript of the record accompanies this petition, the notice of motion appearing at pages
2a to 4a inclusive, the separate answer of Indemnity Insurance
Company of North America at page 5a, the separate plea of not
guilty of said Indemnity Insurance Company of North America
at page 6a, the separate demurrer of said Indemnity Insurance Company of No~th America at pages 11a and 12a,
2 * *the separate answer of C. E. Rives at pages 8a and 9a, the
separate plea of not guilty of the said C. E. Rives at page
7a, the separate demurrer of the said C. E. Rives at page 10a, the
verdict of the jury appearing at pages 15a and 16a, and the
judgment of the court at pages 17a and 18a respectively of said
record.
Petitioners allege that they are aggrieved by the said judgment and for error therein and just cause of complaint thereof,
they assign the following errors, which they allege were committed by the court to their prejudice:
1. The Court erred in overruling the demurrer of petitioner Indemnity Insurance Company of North America to the
notice of motion for judgment.
2. The Court erred in overruling petitioners motion to
strike the evidence of defendant in error, made at the close of
defendant in error's evidence and also in overruling the renewal
of said motion made at the close of plaintiff in error's evidence.
3. The Court erred in refusing to grant certain instructions offered by petitioners.
4. The Court erred in giving certain instructions offered
by the defendant in error.
5. The Court erred in overruling petitioners motion to
set aside the verdict of the jury because the same was contrary
to the law and the evidence.
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Petitioners will be hereafter referred to as defendants and
defendant in error as plaintiff.
STATEMENT OF FACTS
On or about January 23, 1941, the defendant C. E. Rives,
was a member of the State Police Force duly appointed by the
Director of the Division of Motor Vehicles and stationed at the
town of Norton in Wise County, Virginia. He and some other
of the State Police Officers were rooming at the home of
3 * R. H. Bolling, *husband of the plaintiff, and father of
plaintiff's decedent. On the 23rd day of January, 1941,
defendant Rives was on patrol duty from 1 2: oo Noon until
10: oo o' cloc;k P. M., and he and Corporal Bryant did the latter
part of this patrol duty together. Trooper Rives came home
about Io: 1 5 or 1 o: 3 o on this particular night. When he arrived at his room he found trooper Trower, who was his roommate and also stationed at Norton, Virginia, in his room. Also
in the room were plaintiff's decedent, Louise Bolling, and a first
cousin of hers, Evelyn Bolling, who was staying at the Bolling
. home at that time. These two girls had been called in by Trooper Trower to make his and Trooper Rives beds and straighten
up the room, the housekeeper having been busy and unable to do
this that day. After they had straightened the beds and room
the girls remained in the room talking to Trooper Trower and
helping him clean up his cartridges and metal ornaments and
fittings on his uniform. They were engaged in this when
Trooper Rives came into the room. Rives joined in the conversation and while they were all there talking and working cleaned his service revolver, which he had been carrying that day. He
then proceeded to clean a gun belonging to Trooper Trower
which he had borrowed. (R. pages 4 r and 5 6 and r 8). Trooper Trower's gun which defendant Rives cleaned was a privately
owned gun. After replacing the cartridges in Trower's gun he
put the gun away and came back to where he had been cleaning
the gun to get his own and put it in the holster (R. pages 4 1,
42 and 56). Trooper Rives states that at this time he recalled
that he had not loaded his gun. he twirled his gun upon his
finger, turned once more back to where he had been cleaning the
guns at the same time twirling his gun upon his finger a second
time upon which it fired and the bullet struck Louise Bolling,
plaintiff's. decedent, causing almost instantaneous death. This
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particular gun was one that could be fired either with the hammer resting against the cartridge or from a pulled back or
4 * cocked position. *With the hammer resting against the cartridges or down a twelve pound pull is necessary to fire the
revolver. The revolver itself weighs, loaded, two pounds and six
ounces. (R. page 45.) The hammer was down on the gun at
the time it went off. (R. page 5 7) .
The 1940 session of the General Assembly of Virginia passed an act, which has been embodied in the Code of Virginia of
1936, 1940 Supplement, as Section 2154 (51a), which requires
all police officers appointed by the Director of the Division of
Motor Vehicles to execute a bond with a surety company as
surety thereon in the penalty of Two Thousand (2,000.00)
Dollars, or furnish an adequate liability insurance policy to the
amount above stated. The defendant Rives executed such a
bond upon which the defendant Indemnity Insurance Company
of North America became surety.
ARGUMENT
We shall take up the assignments of error in the order in
which they were assigned.
( 1) The Court erred in overruling the demurrer of petitioner Indemnity Insurance Company of North America.
We think it would be well at this point to set out the statute
under which the defendant C. E. Rives executed bond, which
said statute is in the following words and figures, to-wit:
"No. 2 154 ( 5 1a) . Bond of police officers; liability
insurance policies.-All police officers appointed by the
Director of the Division of Motor Vehicles, and engaged in
the enforcement of criminal laws and the laws relating to
the operation of motor vehicles upon the roads and highways of this State, shall, before entering upon or continuing in their duties, enter into bond, with some solvent
guaranty company authorized to do business in this State,
as surety, in the penalty of two thousand dollars, and with
condition for the faithful and lawful performance of their
duties. Such bonds shall be filed in the office of the Division
of Motor Vehicles, and the premiums thereon shall be paid
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out of the fund appropriated for the enforcement *of the
laws concerning motor vehicles. All persons injured or damaged in any manner by the unlawful, negligent, or improper conduct of any such officer while on duty may maintain
an action upon such bond.
"In lieu of posting bond as provided herein, any such
polic\? officer may furnish an adequate liability insurance
policy as proof of his ability to respond in damages, which
may be adjudged against him in favor of any person ·or persons injured or damaged in any manner resulting from his
unlawful, negligent or improper conduct while on official
duty, to the amount of two thousand dollars. The premiums on any such insurance policy or policies shall be paid
out of the funds appropriated for the enforcement of the
laws concerning motor vehicles.
"All such bonds and insurance policies shall be approved by the director."

We will not en cum her this petition by setting out the demurrer of defendant Indemnity Insurance Company of North
America JS it is set out fully in the record. (R. pps. r I a and
I 2a).
The indemnity Insurance Company of North America, of
course, is liable if at all, only because of the bond which it executed as surety for C. E. Rives and the extent of its liability is
to be determined by the condition of the bond (R. pps. 3 9 b to
3 9h). It will be seen that the extent of the liability of the Insurance company is limited to injuries inflicted by the State Police Officers while in the discharge of their official duties.
So far as we have been able to determne this statute has
never been interpreted, so it becomes necessary to inquire into
the legislative intent at the time of the passage of the statute.
First it can be seen from an examination of the statute that the
Legislature meant to cover only the official duties of the officers,
for, although, 1:he first paragraph of the statute uses the following language, ''All persons injured or damaged in any manner
by the unlawful, negligent, or improper conduct of any such
officer while on duty may maintain an action upon such bond."
yet the second paragraph uses the following language, "* * *
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which may be adjudged against him in favor of any person
.6* or persons *injured or damaged in any manner resulting
from his unlawful, negligent or improper conduct while
on official duty, * * * *. It hardly seems plausible to say
that the legislature meant to put officers of the same rank and
with the same powers and duties under different standards of
liability merely because they chose different methods of proving
their ability to respond in damages. The words "While on
duty" in the first paragraph may be a little ambiguous but the
words ''while on official duty'' in the second paragraph leave no
doubt about the legislative intent and clarify the ambiguity in
the first paragraph. We submit that it was clearly the intention
of the legislature to require the officers to execute bonds covering injuries inflicted only when they were on official duty.
0

We have next to determine what the legislature meant by
official duty and when an officer is considered as being on official duty. The statute starts off by stating as follows; "All
police officers appointed by the Director of the Division of Motor Vehicles, and engaged in the enforcement of criminal laws
and the laws relating to the operation of motor vehicles upon
the roads and highways of this State, shall, before entering upon or continuing in their duties, * * * ". Does not this mean
that the bond shall cover only acts done by the officers while
engaged in the enforcement of criminal laws and the laws relating to the operation of motor vehicles upon the roads and highways of this State? What police officers are required to execute
the bond? Is it not the police office~s appointed by the Director of the Division of Motor Vehicles engaged in the enforcement of criminal laws and the laws relating to the operation of
motor vehicles upon the roads and highways of this State? And
they are required to execute bond before entering upon or continuing in their duties. What duties? Their official duties of
enforcing the criminal laws and the laws relating to the operation of motor vehicles upon the roads and highways of this
7* State. Where does a police officer, *whether Sheriff or
State Police Officer, derive his powers and official duties?
From the citizens of this State through the Legislature. The Director it is true is given power to pass regulations by which the
Department shall be run but only the Legislature has the power
to add to the official duties of a state police officer because those
powers come from the pople and the people have named the leg-
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islature as the body which shall divide those powers and duties
which shall be the official duties of state police officers. The
Director cannot add to or take away from the official duties of
the state police officers. He is an administrative officer and not
a legislative officer. Nowhere in the Motor Vehicle Act is it
made a part of the State Police Officers duties to keep their guns
cleaned or in their holsters at night. It may be a regulation of
the Department. If so the regulation was not introduced by the
plaintiff. But, even if it be a regulation of the Department it is
not an official duty of the State Police Officer. Nowhere in the
Code of Virginia is a State Police Officer given any other official powers and duties other than the enforcement of criminal
laws or laws relating to the operation of motor vehicles upon the
roads and highways of this State. There was testimony to the
effect that State Police Officers were on duty twenty-four hours
a day, in the sense that they were subject to call at any time if
they were needed, but they worked on regular ten hour shifts
during which time they patrolled the highways and did their office work. Of course, all sheriffs and other peace officers are
on duty at all times in the sense that if they are needed they are
subject to call, for they are sworn to uphold and enforce the
laws of their state or county. and not just at certain hours but at
all times. Let us suppose that a State Police Officer is going to the
grocery store to do some private shopping, after having served his
ten hours of duty, and, while on the way to the store, he strikes
and injures a pedestrian with his automobile. Is his bonds
man to be held liable for this act? He is on duty in the
8 * sense that he is *subject to call, but he is not on official
duty for he is not discharging any of the official duties of
his office. What official duty is a State Police Officer discha·rging when he twirls his service revolver upon his finger while engaged in a conversation with some girls in his room after he
has served his full ten hours of patrol duty? He is surely not
engaged in the enforcement of the criminal laws or laws relating to the operation of motor vehicles upon the roads and highways of this State.
In Ruling Case Law, Vol.
find the following statement:

22,

page 506, Section 190, we

"In a considerable number of cases the courts have
been called on to decide whether a particular act constitu-
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tes a wrong or misconduct within the terms of an official
bond. Broadly speaking an official bond covers torts committed by an officer under color of his official right. But
where an individual is injured by the private and personal
acts of an officer, and not by acts which he has done either
by virtue of his office or under color of his office, his sureties are not liable. * * * *"

There is nothing in the ~tatute under consideration to indicate that the legislature had any intention of laying down a
rule contrary to the one abo.ve quoted, and this court has followed the above rule several times in cases where public officers
bonds were involved. We call the Court's attention to the case
of Sangst~r, et als. vs. The Commonwealth, 17 Gratt. 124,
where at page·s 129-130 the court said:
"We are of opinion that the action can be maintained. The condition of the bond is for the faithful discharge
of the duties of the office of sheriff, according to law. A
sheriff who takes the property of A under an attachment
against the property of B. thereby not only commits a trespass, but plainly violates the duty of his office and breaks
the condition of his official bond. His duty is, to levy the
attachment,. according to its mandate, on the property of
B; instead of doing which, he levies it on the property of
A. He does this in his character of sheriff, colore officii,
and not as a naked trespasser without color of authority;
and it is consistent alike with sound policy and legal principles that he and his sureties in his official bond would be
liable to the party injured for all damages arising from the
wrongful act."
*We also call the Court's attention to the case of Fidelity
and Casualty Company of New York vs. Maddox, 89 S.
W. (2) 863, where the Kentucky court held that a police of
ficers bondsman was not liable on the bond because the officer
was not undertaking to arrest Maddox or any other person nor
discharge any duty required of him. In this case Maddox was
shot through the foot by the officer's discharging his gun.
9*

In Words and Phrases, Vo. 6, page 49 5 2, an official act is
defined as follows: Under official bond, means an act perform-
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ed by the officer in his official capacity under and by color of his
office. In the same volume at page 4953, official duties are defined as those imposed on officers of the government.
It is true that in the case at bar the defendant C. E. Rives
had been cleaning his gun, but he had finished that task and
cleaned another gun and was intending merely to return his gun
to its holster. At the time the gun was fired he had abandoned
even that intention and was merely standing twirling the gun
upon his finger engaged in coversation with plaintiff's decedent
and some others. Even had he still been occupied in cleaning
his gun, we submit, his bondsman would not be liable for the
injury resuJting therefrom. It was merely a regulation of the
department that he clean his gun and no part of his official
duties. His official duties were to enforce the criminal laws of
the State and the laws relating to the operation of motor vehicles
upon the highways of the State. Cleaning the gun was not a
part of such duties. It may have been preparatory to carrying
out his official duties but it was not in pursuance thereof, and
there is no showing by the plaintiff in this case that cleaning the
gun by Officer Rives on this particular night was necessary as
a preparation to carrying out his official duties. A public officer's official duties are duties owed to the public. The test,
we submit, of the capacity of the act is whether the public
may have the officer discharged for failure to do the act.
10* *The public cannot have a State Police Officer discharged for failure to clean his gun, so, it necessarily follows
that cleaning the gun is not an official duty. We submit that
the court erred in overruling the demurrer of defendant, Indemnity Insurance Company of North America, to the plaintiff's
notice of motion for judgment.
The Court erred in overruling petitioner's motion to
strike the evidence of defendant in error made at the close of defendant in error's evidence and also in overruling the renewal of
said motion made at the close of plaintiff in error's evidence.
2.

This motion was as follows (R. page 3 9) .
''The defandants, by counsel, move the Court to strike
the evidence of the plaintiff upon the following grounds:
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" ( 1)
Because there is no evidence showing that the
injury complained of resulted from any negligent act of
the defendant, C. E. Rives.

'' ( 2) The evidence fails to show that the accident
occurred while the defendant Rives was on duty, within
the meaning of the statute or the bond upon which this suit
is based.''

In support of ground one we submit that there was no negligence proved on the part of the defendant C. E. Rives. Negligence has been defined as the doing of an act or the failure to
do an act which the average reasonable man would not have
done or would have done under the same or similar circumstances. The test of the reasonableness of the act, however, is: Is it
reasonably forseeable that injury will result or might result to
the plaintiff from the act of the defendant? This test is ably laid
down by Justice Cardozo in the case of Palsgraf vs. Long Island
R. Co., 59 A. L. R. 1253 at page 1257, where he states:
"Negligence like risk is thus a term of relation. Negligence in the abstract, apart from things related, is surely not
a tort if indeed it is understandable at all. Bowen L. J., in
11 * Thomas vs. *Quartermaine, supra.
Negligence is not a
tort unless it results in the commission of a wrong, and the
commission of a wrong imports the violation of a right, in
this case, we are told, the right to be protected against interference with one's bodily security. But bodily security
is protected, not against all forms of interference or agression, but only against some. One who seeks redress at law
does not make· out a cause of action by showing without
more that there has been damage to his person. If the harm
was not wilful, he must show that the act as to him had
possibilities of danger so many and apparent as to entitle
him to be protected against the doing of it though the harm
was unintended. Affront to the personality is still the keynote of the wrong. * * * * ''
In other words it must be reasonably forseeable that injury
might result to the plaintiff from the doing of the act before he
is entitled to recover for injury resulting from the act. The mere
showing of the act and that injury did result is not sufficient.
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It must be further shown that injury might have been reasonably expected to result to the plaintiff. In this case the plaintiff proved that the defendant C. E. Rives twirled his gun upon
his finger, that the gun discharged and plaintiff's decedent was
killed as a result of the discharge of the gun. But there is not
a single word of evidence about the possibility or probability
that a gun might be so discharged. This gun was a .45 caliber
Colt Service Revolver. It is known that a certain pull on the
trigger is necessary to fire such a gun. The plaintiff's evidence
is silent as to how much that pull is or whether twirling the revolver upon the finger can be reasonably apprehended as suf...
ficient to exert that pull. It did exert it in the case at bar but
that fact alone is insufficient to show that it might have been reasonably anticipated that .it would do so. Things happen every
day which .cause men to say "If I hadn't seen it, I wouldn't believe it was possible." What the gun did in this particular case
cannot supply the lack of evidence on what might have been
reasonably anticipated. Hindsight cannot be tortured into foresight.
Now, upon the renewal of the motion to strike the evidence
the rule as we understand it is as follows: The mover admits
the truth of all his adversary's evidence and all just inferI 2 * ences that can be properly drawn therefrom *and waives
all his own evidence which conflicts with that of his adversary, or which has been impeached, and all inferences which
do not.necessarily result therefrom. Burk's Pleading and Practice, Third Edition, Section 256A, pages 454-460.
The plaintiff introduced no evidence upon the probability of the service revolver's being discharged by twirling the same
upon the finger nor upon the pull necessary to fire the gun. The
defendants evidence upon this point was unimpeached. Therefore, upon the renewal of the motion to strike the evidence the
defendants were entitled to have the court consider their evidence upon this. Trooper Preston E. Trower stated at page 46
of the record in re~pon~e to a question about the possibilities of
the gun being discharged, "I never heard of it in my life--once
in a million times maybe-I never heard of it." Corporal H. E.
Bryant in response to such a question stated, ''I never heard of
a gun going off in that manner before, and I would say it is almost an impossibility for it to go off unless the hammer is back
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on it. If the hammer is not back I would say it is an impossibility for it to go off. Once in a million times it might go off, and
may never go off." (R. page 53.) Trooper Rives stated that
the hammer was down (R. page 5 7.) This evidence is uncon tradicted and unimpeached so that it should have been considered by the court upon the renewal of the motion to strike the evidence. We have two state police officers who are familiar with
these service revolvers and who have handled them for some time
who state that they never heard of one of these guns being discharged in this manner before. The plaintiff did not introduce
any evidence that one of these guns had ever been discharged in
this manner before. The test for negligence has been heretofore
stated. Under that test and the evidence in this case, we submit,
that the plaintiff has plainly failed to bear the burden of
13 * proving negligence. In fact *the evidence disclo~es that instead of expecting an injury to occur from twirling a pistol
on the finger the opposite is true and an injury would not be expected. Further upon this point Trooper Rives states that he
thought his gun was unloaded. (R. page 56.} Now, it is an evident fact that no injury can be expected to result to a person several feet away from the twirling of an unloaded gun upon the
finger. If Trooper Rives was reasonable in this belief then his
actions should be considered as if the gun had been in fact unloaded insofar as determining negligence is concerned. Trooper Rives stated (R. page 56) that he remembered that he had not
loaded his gun and had started back to load it. He twirled it
once upon his finger and remarked that the gun was out of balance because it was not loaded. (R. page 42.) Here we have
a State Trooper who daily carried the same gun and handled it
numberless times both loaded and unloaded. He has cleaned his
gun and some time later picks it up. He recalls that he has not
reloaded it. The balance of the gun in his hand confirms him
in this belief. Is it not reasonable then for him to believe that
the gun is unloaded? And acting under that belief where is the
negligence in twirling the revolver upon the finger when no one
is closer to you than several feet away? Of course, Trooper
Rives could have thrown open the chamber of the revolver and
seen the cartridges and then he would have known that the gun
was loaded. However, if he is reasonable in his belief that the
gun was unloaded then why should he open the chamber? And
even had he known or should have known that the gun was
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loaded, under the evidence in this case, we submit, that it was
not negligence upon his part to twirl the revolver upon his finger for the simple reason that the probability of injury is so re ...
mote that it is not forseeable and therefore the injury is not an
injury which arises from negligence, but is merely an unfortunate and unforseeable accident.
14 * *We feel that we have already sufficiently discussed ground

number two of the motion to strike under assignment of
error number one and so will not argue this point any further
but do not waive said ground number two.
3. The Court erred in refusing to grant certain instructions offered by petitioners.

Defiendant' s Instruction No.

I

(Refused) .

The Court instructs the jury that the act resulting in the injury here complained of, that is, the twirling of a pistol by Officer Rives on his finger, is not an official act or duty as a state
trooper, and if the jury believe the injury complained of was the
result of Officer Rives twirling a gun on his finger, they should
find for the defendant, Indemnity Insurance Company of North
America.
The plaintiff in her evidence proved that there was a regulation of the Department of Motor Vehicles requiring all State
Troopers to keep their guns cleaned. She further alleged in her
notice of motion for judgment that her decedent was injured by
Trooper Rives while he was cleaning his gun. The evidence
showed, however, that he had finished cleaning his gun and had
in fact cleaned another gun before the injury occurred and that
at the time of the· injury he was twirling his guri upon his finger
and talking to the other occupants of the room and that the
twirling of the gun upon his finger caused it to discharge injuring plaintiff's decedent. Trooper Rives stated (R. page 58)
that twirling the gun upon his finger had nothing whatever to
do with the cleaning of his gun and that he had no reason for
doing it. Trooper Trower stated (R. page 45) that there was
no regulation of the Department requiring the State police officers to tw.irl their guns upon their fingers. We submit that
under the evidence in this case Defendants' Instruction No. 1 was
clearly right and should have been given. We do not desire to
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argue this instruction at any greater length because we feel
that the argument on assignment of error number one ampI 5 * 1y covers this *instruction.

'f?efendant's Instruction No. 5 (Refu~ed).
The Court instructs the jury that before they can return a
verdict for the plaintiff in this case they must believe that the
defendant, C. E. Rives, did some negligent act which caused the
injury complained of. The Court further tells the jury that if
they believe, from the evidence. that C. E. Rives at the time he
was "twirling" his revolver on his finger was acting under the
belief that his gun was unloaded, and if they further believe that
such a belief on his part was one which the average reasonable
person would have entertained under the same or similar circumstances, then it was not negligence on the part of the said C. E.
Rives to "twirl" his revolver upon his finger, even though the
s·aid revolvtr was in fact loaded, and the jury should find for
the defendants.
Now this instructions is nothing more nor less that a statement of the defendants' theory of this case on the question of
negligence. It is a "believe" instruction. In other words, the
jury are told that if they believe the evidence shows certain
things then the law is thus. This instruction is merely a basic
definition of negligence adapted to the facts in this case as contended by the defendants and we submit correctly states the law
of negligence and was warranted under the evidence in this case.
This instruction should have been given. We do not desire to
encumber the record by again discussing the law of negligence,
but refer the court to the argument under assignment of error
number two.
We do not waive our exceptions to the refusal of the court
to give Defendants' instructions Nos. 2, 3, and 6, but rely thereupon. We feel, however, that the correctness of these instructions has already been covered in the argument under assignments of error num hers one and two and so will not further
argue these instructions.
We do not waive, either, the assignments of error numbers
four and five, but insist thereupon. We feel that we have already covered these assignments in our argument and so will not
repeat that argument.
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If a writ of error and supersedeas should be awarded, it is
16* the desire *of counsel for the defendant that this petition
be considered also as their opening brief.
Counsel for defendants desire to state orally the reasons for
reviewing the judgment complained of.
This petition and the transcript of the record will be handed to Hon Preston W. Campbell, President of the Supreme Court
of Appeals of Virginia, at his offices in Abingdon, Virginia.
A copy of this petition and brief has this day been mailed
to M. M. Heuser, Attorney at Law, Norton, Virginia, counsel
for plaintiff.
Wherefore defendants pray that a writ of error and supersedeas be awarded them and that upon a hearing hereof the verdict of the jury and judgment of the Circuit Court be reversed
and that such judgment be entered by this Court as should have
been entered by the said Circuit Court, or such other judgment
be entered as to this Court may seem proper.
C. E. RIVES and INDEMNITY INSURANCE COMPANY of NORTH AMERICA
0. M. VICARS & SON,
By Counsel.
ROBERT B. DAVIS,
Counsel for Petitioner.
1 7 * * Virginia,

Wise County, to-wit:
I, 0. M. Vicars, an attorney practicing in the Supreme
Court of Appeals of Virginia, do certify that, in my opinion,
the judgment complained of in the foregoing petition should be
reviewed by the said Supreme Court of Appeals.
Witness the following signature, this the 6th day of Nov·ember, 1941.
0. M. VICARS

Received Nov. 6, 1941.

P. W. C.
Novem her 26, 1941. Writ of error and supersedeas awarded by the court. Bond $2,500.

M. B. W.

Supreme Court of Appeals of Virginia

RECORD
VIRGINIA:
IN THE CIRCUIT COURT OF WISE COUNTY
Mary J. Bolling, Administratrix of the estate
of Louise Bolling, deceased, Plaintiff.
vs.
NOTICE OF JUDGMENT
C. E. Rives and Indemnity Insurance
(;ompany of North America, Defendant.
page

1 -a

] Circuit Court of Wise County Virginia.

Mary J. Bolling, Administratrix of the estate
of Louise Bolling, deceased, Plaintiff.
vs.
TRANSCRIPT OF RECORD
C. E. Rives and Indemnity Insurance
Company of North America, Defendant.
Proceedings Before the Circuit Court of Wise County:
Be it remembered that heretofore to-wit on the 1 oth day
of April, 1941, Mary J. Bolling. Administratrix of the estate of
Louise Bolling, deceased, filed in the Clerk's Office of the Circuit Court of Wise County her notice of motion against C. E.
Rives and Indemnity Insurance Company of North America,
which notice of motion for judgment is in the words and figures following, to-wit:
In the Circuit Court of Wise County, Virginia.
Mary J. Bolling. Administratrix of the estate
of Louise Bolling, deceased, Plaintiff.
vs.
NOTICE OF MOTION
C. E. Rives and Indemnity Insurance
Company cf North America, Defendant.
You and each of you are hereby notified that on the 22nd
day of April, 1941, at the hour of 9:00 o'clock a. m., or as soon
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thereafter as it may be heard, the undersigned will
page 2-a ] move the Circuit Court of Wise County, Virginia,
at the courthouse thereof at Wise, Virginia, for a
judgment against you for the sum of two thousand ($2,000)
dollars, which sum is due and owing by you to the undersign ..
ed by reason of the following facts, to-wit:
That on January 23, 1941, and prior thereto you, the said
C. E. Rives, were a police officer appointed by the Director of
the Division of Motor Vehicles of the Commonwealth of Vir..
ginia; that in connection with and as a part of your duties as
such police officer you were authorized, permitted and required
to carry a revolver or pistol and to keep and maintain same in
good condition and working order at all times; and thereupon,
with at all times due regard for the safety of all persons, it became the duty of you, the said C. E. Rives, to use great caution
and care in the carrying, use, handling, cleaning inspection and
examination of said revolver or pistol, and to refrain from carelessness, negligence and recklessness in every respect; that on said
date you were in a certain room in the residence of R. H. Bolling
in the Town of Norton, Wise County, Virginia,
page 3-a ] wherein there then were other persons, including
Louise Bolling, and then and there, notwithstanding your aforesaid duty, and while on duty as a police officer as
aforesaid, did negligently, carelessly and recklessly clean, examine and inspect your revolver or pistol, same being then and
there loaded, so that it was fired or discharged toward, at and
against aforesaid Louise Bolling, the bullet, ball, load or cartridge from said pistol striking and entering her head, and then
and there wounding and killing her, the said Louisl' Bolling.
Prior to the date hereinabove mentioned you, the said C.
E. Rives, entered into a bond upon which you, said Indemnity
Insurance Company of North America, became surety, in the
penalty of two thousand ($2,000) dollars condition as provided by the statute of Virginia in such cases made and provided;
that said bond was made and filed in the office of the Division of Motor Vehicles pursuant to the provisions of an Act
of the General Assembly of Virginia approved March 28, r 940
(Acts of Assembly r 940, page 4 73), to which reference is here
made; that the undersigned does not have said bond nor a copy
thereof, and here gives notice that it will demand that same, or
a true copy thereof, be produced in court at the time of the trial
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of the issue made in the action hereby commenced.
Wherefore the undersigned alleges that as the proximate
result thereof damage have been sustained to the amount of two
thousand ($2,000) dollars and payment thereof will be asked
at the hands of the said Court at the time and place hereinabove
set out.
MARY J. BOLLING, Administratrix of
the Estate of Louise Bolling, dee' d.
page 4-a ]
By Counsel.
M. M. HEUSER, p. q.
"Executed within the City of Richmond, Virginia, this 7th
day of April, r 94 r, by delivering a true copy of the within Notice of Motion in writing to C. E. Rives.
Fee paid 50 cents.
JOHN G. SAUNDERS,
Sergeant of Richmond, Va.,
By Deputy Sergeant".
"Executed in the City of Richmond, Va., April 7, 1941,
by delivering in duplicate a copy of within Notice of Motion to
R. L. Jackson the Secretary of the Commonwealth of Virginia,
and as such secretary of the Commonwealth, the Statutory Agent
for Indemnity Insurance Company of North America.
Place of residence and place of business of said R. L. Jackson being in the City of Richmond, Va. Fee of $2.50 paid the
Secretary at time of service. Sergeant's Fee $1.50.
JOHN G. SAUNDERS,
Sergeant of Richmond, Va.,
By P. H. BOWIS Deputy Sergeant".
"Filed: 4-10-41
H. I. SULLIVAN, D. C.''
page 5-a ] In the Circuit Court of Wise County Virginia.
Mary J. Bolling, Administratrix of the estate
of Louise Bolling, deceased, Plaintiff.
vs.
SEPARATE ANSWER OF INDEMNITY
INSURANCE CO. OF NORTH AMERICA
C. E. Rives and Indemnity Insurance
Company of North America, Defendant.
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The answer of Indemnity Insurance Company of North
America to a notice of motion for judgment filed against it in
the Circuit Court of Wise County, Virginia; C. E. Rives filing
a separate answer.
For answer to this notice of motion for judgment, defend..
ant denies that the wounding and shooting of Louise Bolling oc ..
cured while Officer C. E. Rives was on duty, and does further
deny that said shooting was the result of or connected with any
unlawful, negligent or improper conduct of said police officer.
Defendant denies all other allegations set forth in· said no ..
tice for motion for judgment. ·
INDEMNITY INSURANCE COMPANY of
NORTH AMERICA,
By Counsel.
ROBERT B. DAVIS,
p. d.
"Filed Apr. 19, 1941
E. B. McELROY,
Clerk.''
Virginia:
In the Circuit Court for Wise County:
Mary J. Bolling, Administratrix of the estate
of Louise Bolling, deceased, Plaintif~.
vs.
PLEA OF NOT GUILTY
C. E. Rives and Indemnity Insurance
Company of North America, Defendant.
page 6-a ] And the said defendant, Indemnity Insurance
Company of North America, a corporation, by its
attorneys, comes and says it is not guilty of the said premi es
above laid to its charge, in manner and form as the plaintiff hath
above thereof complained. And of this the said defendant, puts
itself upon the country.
ROBERT B. DAVIS,
0. M. VICARS & SON p.d.
"Filed : Apr 21, 1941
E. B. McElroy, Clerk."
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Virginia:·
In the Circuit Court for Wise County.
Mary J. Bollingt Administratrix of the estate
of Louise Bollingt deceased, Plaintiff.
vs.
PLEA OF NOT GUILTY
C. E. Rives and Indemnity Insurance
Company of North America, Defendant.
page 7-a ] And the said defendant, C. E. Rivest by his attorneys, comes and says that he is not guilty of the said premises
above laid to his charge, in manner and form as the plaintiff
hath above thereof complained. And of this the said defendant
puts himself upon the country.
ROBERT B. DAVIS,
0. M. VICARS & SON p.d.
"Filed: Apr 21, 1941
E. B. McElroy, Clerk.ti

In the Circuit Court of Wise County t Virginia:
Mary J. Bolling, Administratrix of the estate
of Louise Bolling, deceased, Plaintiff.
vs.
SEPARA TE ANSWER OF C. E. RIVES
Company of North America, Defendant.
C. E. Rives and Indemnity Insurance
page 8-a ] The answer of C. E. Rives to a notice of motion
for judgment filed against him in the Circuit Court
of Wise Co. Va.
For answer to this notice of motion for judgment, defendant admits that on January 2 3, 194 I, and prior thereto, he was
a Police Officer appointed by the Director of the Division of
Motor Vehicles of the Commonwealth of Virginia; that as part
of his duties as such Officer he was authorized, permitted and
required to carry a revolver or pistol. but only while on duty;
he does further admit that on said date he was in a certain room
in the residence of R.H. Bolling in the Town of Norton, Wise
County, Virginia, wherein there were other persons, including
Louise Bolling; that while handling a pistol believed to be empty, by an unforseen and unavoidable accident, and by mere accident only the pistol was discharged and the bullet therefrom
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did wound and kill Louise Bolling. Defendant further denies
that said act was done negligently, carelessly or wrecklessly, and
avers that said Louise Bolling with full knowledge did visit in
this said room rented and occupied by him without his invitation or request and with full knowledge of his requirem~nts of
said Police Officer to carry a revolver or pistol did thereby voluntarily assume whatever risk, if any, there might
page 9-a ] be, by visiting said room. Defendant does deny
all other allegations set forth in said notice of motion for judgment.
C. E. RIVES,
By Counsel.
ROBERTB. DAVIS,
p. d.
"Filed Apr. r 9, r 94 r
E. B. McElroy, Clerk."
Virginia:
page Io-a ] In the Circuit Court of Wise County.
Mary J. Bolling, Administratrix of the estate
of Louise Bolling, deceased, Plaintiff.
DEMURRER
ads.
C. E. Rives and Indemnity Insurance
Company of North America, Defendant.
The said defendant, C. E. Rives, comes and says, that the
said notice of motion is insufficient in law and he therefore demurs thereto and for grounds of demurrer says:
r. Said Notice of Motion does not state any fact constituting any negligent, careless, or reckless, handling, examining,
or inspecting by said defendant C. E. Rives of said revolver,
which caused the same to be fired or discharged at the time of
the commission of the injuries complained of in said notice of
motion.
2.
The said notice of motion does not state facts sufficient to constitute a cause of action against the defendant, C. E.
Rives.
C. E. RIVES,
By Counsel.
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ROBERT B. DAVIS,
0. M. VICARS & SON p. d,
"Filed May 2, I 941
CHAS. I. FULLER, D. C."
Virginia:
page 11-a ] In the Circuit Court for Wise County.
C. E. Rives and Indemnity Insurance
Company of North America, Defendant.
ads.
DEMURRER
Mary J. Bolling, Administratrix of the estate
of Louise Bolling, deceased, Plaintiff.

The said defendant, Indemnity Insurance Company of
North America, comes and says that the said Notice of Motion
is insufficient in law and it therefore demurs thereto, and for
grounds of demurrer, says:
1. The allegation or statement in said notice of motion
for judgment that said defendant C. E. Rives was on duty is a
mere conclusion and not a statement of fact. Said notice of motion does not state any act or acts of official duty as a police officer, in which defendant C. E. Rives was engaged at the time
of the commission of the injury complained of and does not state
any act or acts which show that said defendant C. E. Rives was
on official duty as a policeman at the time of the commission of
the injuries complained of in said notice of motion.
2.
Said Notice of motion does not state or allege any act
or acts of official duty on, or in, which said defendant C. E.
Rives was engaged at the time of the commission of the injury
complained of in said notice of motion.

3. Said Notice of motion does not state any fact constituting any negligent, careless or reckless, handling, examining or
inspecting. by said defendant. C. E. Rives, of said revolver
which caused the same to be fired or discharged
page 1 2-a ] at the time of the commission of the injuries complained of in said notice of motion.
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4. The said notice of motion does not state facts sufficient to constitute a cause of action against the defendant Indemnity Insurance Company of North America.

INDEMNITY INSURANCE COMPANY of
NORTH AMERICA,
By Counsel.
ROBERT B. DAVIS,
0. M. VICARS & SON. p. d.
"Filed May 2, 1941
CHAS. I. FULLER, D. C."
Virginia:
page r 3-a ] Circuit Court of Wise County on Friday the 2nd
day of May in the year of our Lord Nineteen
Hundred and Forty-One.
Present:
The Honorable George Morton, Judge.
Mary J. Bolling, Administratrix of the estate
of Louise Bolling, deceased, Plaintiff.
vs.
ORDER
C. E. Rives and Indemnity Insurance
Company of North America
On this 2nd day of May, r 94 r, the defendant, C. E. Rives
and the defendant Indemnity Insurance Company of North
America appeared and each filed a demurrer to the plaintiff's notice of motion for judgment; and thereupon the plaintiff moved
the court for leave to amend her notice of motion by inserting
the word ·'cleaning'' after the comma after the word ''handling''
in the second paragraph, by striking out the words "handle" and
"display" and inserting in lieu thereof the word "clean" in said
second paragraph, and by striking out the word "it" in the third
paragraph and inserting in the place thereof the word "she";
and the court being of the opinion that such amendments are
proper, and the defendants not objecting thereto, the plaintiff
hath leave to amend her said notice of motion in the particulars
mentioned by cancellation and writing upon the original notice
of motion.
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Thereupon the plaintiff joined in the demurrers filed by the
defendants, and said demurrers were argued by. counsel; and the
court, having considered of its judgment upon
page 1 4-a ] said demurrers, is of the opinion to, and doth,
overrule each of said demurrers.
Thereupon on motion of the defendants, by their attorney,
this case is continued for the defendants.
Virginia:
] Circuit Court of Wise County on Monday the
28th day of July in the year of our Lord Nineteen Hundred and Forty-One.
page

1 5-a

Present:
The Honorable George Morton, Judge.
Mary J. Bolling, Administratrix of the estate
of Louise Bolling, deceased, Plaintiff,
vs.
NOTICE OF MOTION FOR JUDGMENT
17687
C. E. Rives and Indemnity Insurance
Company of North America, Defendants.

This day came again the parties by their respective attorneys and the defendants having hereto filed their separate answers to plaintiff's notice of motion and separate pleas of not
guilty, the plaintiff replied .generally and issue was joined
Thereupon came a panel of nine duly selected and duly qualified jurymen, from which panel the plaintiff struck one and the
defendant one, the remaining seven constituting the jury for the
trial of the issue joined in this case, to-wit:
Frank Allman,
,S. E. Bledsoe, J. G. Jordan, G. H. Green, Eugene Maddox, B.
E. Ball and H. G. Bentley, who were duly sworn to well and
truly try the issue joined and a true verdict render according to the
evidence, and after hearing opening statement of counsel and the
evidence and being instructed by the Court and hearing argument of Counsel, retired to their room to consider of their ver- ·
diet, and after sometime returned into Court having found the
following verdict, to wit: ''We the jury find for the plaintiff
and against the defendants and assess the damage at $2,000.00.
Foreman, H. G. Bently."
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Thereupon the defendants, by their attorneys, moved the
Court to set aside the verdict of the jury so rendered against
·
them, and to find for the defendants, notwithpage 16-a ] standing the verdict of the jury; and the defendants are directed to assign the grounds for their
motion in writing; and the Court takes until the 31st day of
July, I 941 to consider of said motion.
Virginia:
page 17-a ] Circuit Court of Wise County on Friday the 1st
· day of August in the year of our Lord Nineteen
Hundred and Forty-One.
Present:
The Honorable George Morton, Judge.
Mary J. Bolling, Administratrix of the estate
of Louise Bolling, deceased, Plaintiff,
vs.
NOTICE OF MOTION FOR JUDGMENT
17687
C. E. Rives and Indemnity Insurance
Company of North America; Defendants.
This day came again the plaintiff and defendants by their
respective attorneys, whereupon the defendants filed in writing
their motion arid the grounds therefor to set aside the jury's verdict heretofore rendered in this cause and to grant them a new
trial, which motion was argued by counsel, and the Court having maturely considered the motion and being advised of its
judgment, overrules the defendants' said motion, to which action of the Court in overruling their motion the defendants, by
counsel, duly and properly excepted.
It is therefore considered by the Court that the plaintiff,
Mary J. Bolling, Administratrix of the estate of Louise Bolling,
deceased, do recover and have judgment against the defendants,
C. E. Rives and Indemnity Insurance Company of North America, and each of them, for the sum of Two Thousand ($2,000.00) Dollars, in accordance with the jury's verdict, with interest
thereon at the rate of 6 per centum per annum from the 28th
day of July, 1941, till paid, as well as her costs in this behalf
expended.

Supreme Court of Appeals of Virginia
page 18-a ] And it appearing to the Court from statement of
counsel for the plaintiff that the decedent, Louise
Bolling, left surviving her two minor brothers, two married sisters, and her father R. H. Bolling, and mother, Mary J. Bolling;
that it is the desire of all said members of the decedents family
that the amount recovered in this action be all paid to Mary J.
Bolling, mother of the decedent; and such payment appearing
just and reasonable to the Court, it is adjudged and ordered that
the amount recovered in this action by Mary J. Bolling, Administratrix of the estate of Louise Bolling, deceased, after the payment of any costs chargeable against her, and a reasonable attorney's fee, be paid over by her to Mary J. Bolling.
And the defendants feeling themselves aggrieved by the action of the Court in overruling their motion to set aside the verdict of the jury and grant them a new rtial. and signifying their
intention of applying to the Supreme Court of Appeals, or a
Judge thereof in vacation, for. a writ of error and sup~rsedeas to
said judgment, execution of said judgment, on motion of the
defendants, is hereby suspended for sixty days from this date.

ORDER
This day came the parties, by their attorneys, and the defendants, by counsel, tendered to the judge for signature a stenographic report of testimony and c;>ther incidents
page 19-a ] of the trial in the above-styled case and Certificate of Exceptions; and, it appearing to the Court
in writing, that M. M. Heuser, Esq., Attorney of record for the
Plaintiff, has had reasonable notice that said stenographic report of testimony and other incidents of the trial and Certificate
of Exceptions would be presented at this time and place to the
Judge for his signature, the said stenographic report of testimony
and other incidents of the trial and Certificate of Exceptions,
was on this the 23rd day of August, 1941, within sixty
days from the time final judgment herein was entered, received,
signed and sealed by the Judge of this Court, and ordered to be
made a part of the record in this case.

GEORGE MORTON,
Judge.
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Virginia:
IN THE CIRCUIT COURT OF WISE COUNTY
Mary J. Bolling, Administratrix of the Estate
of Louise Bolling, deceased, Plaintiff.
vs.
NOTICE OF MOTION
C. E. Rives and Indemnity Insurance
Company of North America, Defendants.
Stenographic report of all the testimony, together with all
the motions, objections and exceptions on the part of the respective parties, the action of the Court in respect therepage 4 ] to, all the instructions offered, amended, granted and
refused, and the objections and exceptions thereto,
and all other incidents of the trial in the case of Mary J. Bolling,
Administratrix of the Estate of Louise Bolling, Deceased, Plaintiff, vs. C. E. Rives and Indemnity Insurance Company of North
America, Defendants, tried in the Circuit Court of Wise County, Virginia, on July 28, I 94 I, before the Honorable George
Morton, Judge, and a jury.
Appearances:
M. M. HEUSER, Esq., of Norton
Virginia,
Counsel for Plaintiff.
ROBERT B. Davis, Esq., of Bristol, Virginia, 0. M. VICARS, Esq.,
and E. D. VICARS, Esq., of Wise,
Virginia.
Counsel for Defendant.
Opening statements were made by Mr. Heuser, Counpage 5 ] sel for plaintiff, and Mr. 0. M. Vicars, Counsel for
Defendants.
By Mr. Heuser:
May I have the attention of counsel for defendants a minute. It appears from the Clerk's Order Book No. 2 of this court
at page 546, that on the 26th day of March, 1941, Mary J.
Bolling was duly appointed and duly qualified as administratrix of the estate of Louise Bolling, and at that time filed a list
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Evelyn Bolling
of heirs of the deceased, who are R. H. Bolling, her father, and
Mary J. Bolling, her mother. May that be admitted to be the
facts?
By Mr. 0. M. Vicars:
Yes, if you say that is correct we will admit it.
By the Court:
All right, proceed.
THEREUPON, the plaintiff, to maintain the issues on her
behalf, introduced the following evidence:
EVELYN BOLLING
the first witness called by the
plaintiff, being first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION
By Mr. Heuser:
Q. 1 Is you name Evelyn Bolling?
A. Yes, sir.
Q. 2 What relation were you to the deceased, Louise Bolling?
A. First Cousin.
page 6 ] Q. 3 Where do you live now?
A. I live at Grundy now.
Q. 4 Where did you live on January 23rd of this year?
A. I was living at her home.
Q. 5 Louise Bolling' s home in Norton?
A. Yes, sir.
Q. 6 Miss Bolling, on the evening of January 23rd did
you see Louise Bolling?
A. Yes, sir.
Q. 7 About what time, commencing after suppertime that
day?
A. About eight o'clock.
Q. 8 Where were you then?
A. We were at the house.
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Evelyn Bolling

Q. 9 Did you see the defendant in this case, Mr. C. E.
Rives, on that evening?
A. Yes, sir.
Q. 10 Where did you see him?
A. At the house.
Q. 1 1 Did Mr. Rives room at the Bolling home?
A. Yes, sir.
Q. 12 Who else roomed there?
A. Trooper Kincaid and Trooper Trower.
page 7 ] Q. 1 3 Did you witness the accident in which
Louise Bolling lost her life?
A. Yes, sir.
Q. 14 I am going to ask you, Evelyn, to go ahead, in
your own way and commence with about eight o'clock in the
evening, the time you mentioned, and tell in detail what occurred.
A. Well, I don't know exactly what time it was we went
into the room, but the housekeeper had been busy and we went
in there to make the beds. While we were in there Trooper
Trower asked us to shine his brass, so we sat down and shined
it for him and had just finished when Trooper Rives came in,
and he started cleaning the guns. We had finished cleaning the
brass when Trooper Rives came in and he started cleaning the
guns. He said as we were cleaning up the metal he would do
some cleaning too, and he started cleaning the guns. He had
cleaned two guns and was cleaning on the third one. He was
sitting over in the room and he got up and walked across ·and
the gun ·went' off.
Q. 1 5 You speak of the room. Let me ask you this,
whose room was that?
A. That was the room that Trooper Rives and Trooper
Trower shared.
Q. 1 6 They both roomed in there-they were room
mates?
A. Yes, sir.
Q. 17 Give the jury some idea how the furniture
page 8 ] was placed in that room and where each person was
at the time of the accident?
A. It was a very large room, and a bed on each side of the
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room, and a desk in between. We are sitting on one side of the
desk and he walked up on the other side of the desk.
Q. r 8 That is Rives did?
A. Yes, sir.
Q. r 9 You speak of guns. I take it you mean the pistols they carried?
A. Yes, sir.
Q. 20 Revolvers they are sometimes called?
A. Yes, sir.
.
Q. 2 r What had Mr. Rives been most recently doing with
his pistol, or the one he had in his hand at the time it went off?
A. He was cleaning it like you usually do. He took the
cartridges out arid cleaned it.
Q. 22 Did he clean th2 cartridges also?
A. Yes, sir.
Q. 23 D1d you see him put them back in the pistol?
A. No sir.
Q. 24 Just what was he doing with the pistol at
page 9 ] the time it discharged?
A. I do not know. I wasn't looking.
Q. 25 You weren't looking directly at him at the time?
A. No, sir.
Q. 26 Where was Louise Bolling at the time she was
struck?
A. She was sitting on the bedt close beside me, on the left
hand side.
Q. 2 7 Could you state how close to her Mr. Rives was
at that time, just approximately, of course?
A. I don tt know. Six or eight feet, I guess.
Q. 28 Did you look at him immediately after you heard
the discharge?
A. Yest sir.
Q. 29 Did he have the pistol in his hand?
A. Yest sir.
Q. 30 What age was Louise Bolling?
A. She was twenty-six,
Q. 3 r She was unmarried?
A. Yes, sir.
Q. 32 And made her home with her parents?

C. E. Rives, et al vs. Mary J. Bolling, Admr'x.

3I

Evelyn Bolling
A. Yes, sir.
Q. 3 3 What did she do by way of occupation other than
help with the housework?
page Io ] A. She had a beauty shop and managed it.
Q. 34 You don't know under what sort of fi ...
nancial arrangement she had that, do you?
A. No, I don't.
Q. 3 5 At any time during the time that officer Rives was
cleaning these two or three pistols you mentioned, or cleaning
the cartridges, did you see him twirl one of the pistols on his
finger?
A. Yes, sir.
Q. 36 Was that the one that was discharged?
A. Yes, sir, but it wasn't the time it was discharged.
Q. 3 7 I believe· you stated you weren't looking directly
at him at the time it went off?
,
A. Yes, sir.
CROSS EXAMINATION
By Mr. 0. M. Vicars:
X. 1 I may not have understood you. Did you mean to
say you were looking directly at Mr. Rives at the time the pistol was discharged?
A. No, sir, I wasn't.
X. 2 And you don't know then just what he was doing
at that particular time?
A. No, sir.
page 1 1 ] X. 3 Who were you looking at or what was your
attention attracted to just at that time?
A. Not any pa~ticular thing.
X. 4 Now you and the deceased had gone into the room
occupied by Mr. Rives and Mr. Trower, I believe you said?
A. Yes, sir.
X. 5 To make up their beds?
A. Yes, sir.
X. 6 And Mr. Rives was not there?
A. No, sir, he wasn't.
X. 7 You made the beds?

32
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A. Yes, sir.
X. 8 And then you sat down on one of the beds and Miss
Louise Bolling also sat down by you?
A. Yes, sir.
X. 9 And you all engaged in conversation with Mr.
Trower?
A. Yes, sir.
X. Io And while sitting there you assisted him in polishing his belt and cartridges?
A. Yes, sir.
X. I I And brightening up his buckle and so on?
A. Yes, sir.
X. 1 2 And you just engaged in ordinary converpage12 ] sation?
A. Yes, sir.
X. I 3 About how long were you engaged there in conversation with Mr. Trower and assisting him, or rather brushing up his belt and rubbing up his buckle and things like that?
A. I don't know exactly, but I think it would have been
about forty-five minutes.
X. 14. In there with Mr. Trower?
A. Yes, sir.
X. 1 5 You two young ladies were in there with Mr.
Trower in just a social conversation, I take it?
A. Yes, sir.
X. 1 6 And as a matter of pasttime you and Miss Louise
helped him rub up some of his cartridges and buckle?
A. Yes, sir.
,
X. 17 And while you were engaged in this social conversation with Mr. Trower there Mr. Rives came in?
A. Yes, sir.
X. 1 8 When he came in you still remained seated on the
bed I presume?
A. Yes, sir.
X. 1 9 And he cleaned up his pistol, did he?
A. Yes, sir.
X. 20 All he did was rub it off, wasn't it?
page 1 3 ] A. He cleaned it. I noticed he was in the act of
cleaning it.
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X. 21 I am not right sure I understand what you mean
by cleaning a gun. If it has not been fired there is nothing much
to do but rub the dust off of it, is there?
A. I don't understand much about pistols.
/
X. 2 2 Did you help clean the guns?
A. No, sir.
X. 2 3 You just cleaned the cartridges?
A. Yes, sir.
· X. 24 And rubbed the buckle and belt?
A. Yes, sir. X. 25 With a cloth?
A. We used a "blitz" cloth and another one to shine it
with.
X. 26 How many pistols did Mr. Rives have?
A. Three.
X. 2 7 And he cleaned them all up?
A. Yes, sir.
X. 28 Did he take the ~artridges out and lay them on the
table, oi- where did he put them?
A. On a chair or stool there where he was cleaning the
guns, out in the center of the room.
page 1 4 ] X. 2 9 Did you girls help him clean his cartridges?
A. No, sir.
X. 30 Or belt?
A. No, sir.
X. 31 He was talking the same as Mr. Trower?
A. Yes, sir.
X. 3 2 Just in a social manner with you young ladies?
A. Yes, sir.
X. 3 3 How long had he been in the room before the gun
fired?
A. Approximately twenty minutes.
X. 34 That would make you all in the room about sixty-five minutes or a little over an hour, wouldn't it?
A. Yes, sir.
X. 3 5 And all of. a sudden the gun was discharged?
A. Yes, sir.
X. 36 And the ball struck Miss Bolling and resulted in
her death?
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A. Yes, sir.
X. 3 7 Did you see anything on the part of Mr. Rives
other than what was usual and normal?
A. No, sir.
X. 3 8 Nothing said or no act on his part no more
page I 5 ] than if it had been Mr. Trower?
A. No, sir.
X. 39 Everybody was talking and friendly?
A. Yes, sir.
X. 40 It was all very unexpected and sudden, was it?
A. Yes, sir.
X. 4 r Had you girls been in the habit of fixing the beds
before?
A. We made the beds sometimes on Sundays or when the
housekeeper was real busy and didn't have time to do it.
X. 42 This was not on Sunday, was it?
A. No, sir, this was on Thursday.
X. 4 3 The housekeeper had been busy in other words
that day and had not had time to make the beds?
A. Yes, sir.
Witness Stood Aside.
page r 6 ] J. W. KINCAID, the next witness, called by and
on behalf of the plaintiff, being first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
By Mr.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Heuser:
r Please state you name.
J. W. Kincaid.
2
Are you a member of the Virginia State Police?
Yes, sir.
3 How long have you been such officer?
Right at five years.
4 Where are you now stationed?
Front Royal, Virginia.
5 Where were you before you were at Front Royal?
At Norton.
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Q. 6 How long were you there?
A. Three years and about fifteen days.
Q. 7 Were you stationed in Norton on the 23rd day of
January, I 94 i?
A. Yes, sir.
Q. 8 Where did you live there in town?
A. I stayed at Mr. Bolling' s.
Q. 9 At the residence of Mr. R. H. Bolling?
A. Yes, sir.
Q. Io You didn't share a room with either officer
page 1 7 ] Trower or Rives. did you?
A. No, I stayed across the hall from the room
where they stayed, in a room by myself. Both of them stayed
in one room and I stayed in one by myself across the hall, and a
bath room between our rooms.
Q. 1 r Were you in your room on the evening of January
23rd of this year?
A. Yes, sir, I came in and came over in Rives and Trower' s room and had just left out of their room and walked over
in my room and pulled off my pants.
Q. 12 Just before this accident happened you had been
in the room where they were?
A. Yes, sir.
Q. r 3 Who was in the room when you were there?
A. Rives and Trower and Louise Bolling and Evelyn Bolling.
Q. 14 Did you observe what they were doing at the time
·
you were in there?
A. At the time I came in there-it is pretty hard to remember.
Q. 15 What all was going on in there then?
A. They was all talking and laughing when I
page I 8 ] came in, and they had just got through cleaning
Trower's equipment, and it was (interrupted).
Q. 1 6 You mean his belt and such things?
A. Yes, sir.
Q. r 7 What else did you observe at that time as to what
any of them were .doing?
A. The best I can recall now, I don't remember exactly

Supreme Court of Appeals of Virginia

J. W. Kincaid
the words, but something was said about cleaning guns, and
Rives said he had cleaned his gun and would clean Trower's gun
since they had shined the equipment, and he had put one gun
up and was putting the other one up when I left the room. I
guess I was in there fifteen minutes:
Q. 1 8 Explain how a pistol is cleaned.
A. He was sitting on a little stool in the room with his
oil. We use oil and a cleaner rod, and he was running it through
the barrel and oiling the gun. He first cleaned the gun out and
run the rod through the cylinders and put a slight coat of oil
on the outside so it wouldn't rust.
Q. 19 Are the cartridges taken from the pistol in cleaning it?
A. Yes, sir.
Q. 20 Are the cartridges themselves customarily cleaned?
A. .The ones on the belts are. His had two rows
page 19 ] of cartridges and carrying them in the weather they
will corrode a little, and we use a "blitz" cloth to
make them shine and shine them up with this cloth.
Q. 21 And you observed Rives cleaning or polishing one
of the pistols?
A. He came in before I did and he sat down to clean the
guns and did clean them before I left the room.
Q. 22 How long had you been out when you heard the
report of the pistol?
A. I had just walked out of the room. I had on a pair
of britches and boots and had my boots unlaced and had justi
pulled them off and slipped off my pants and as I pulled them
off I heard the shot fire.
Q. 2 3 And you went in there?
A. I went to the door and looked in and I reached in the
closet when I saw ·the girl on the floor and got me a pair of
pants and put them on and walked in the room.
Q. 24 How do the mem hers of the State Police Force
spend their time on duty, what are they expected or required to
do by the Di vision?
A. You mean the number of hours we work, or what?
Q. 25 Yes.
A. Well, we work what we call ten hour shifts.
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page

It used to be we didn't have no certain hours to
work and. they wanted us to do twelve hours: but
the last year we have been working ten hours.
·
Q. 26 Is that what is regarded and referred to as road
duty?
A. Yes, ten hours patrol duty.
Q. 2 7 What are you expected to do during that time?
A. Ten hours to spend on the road and some pa per work
you have to do sometimes, and sometimes you have to be in the
office, but they want you on the road ten hours.
Q. 28 When your ten hours are over are the men subject to duty at any time?
A. Yes, sir, any time in twenty-four hours you are subject to call, but we just work what we call ten hour shifts.
Q. 29 Are all of the officers permitted and required to
carry firearms?
A. All but the examiners, the ones who give operators'
license, they don't carry any firearms.
Q. 3 o What are the duties of the men with respect to
keeping these firearms in good order and clean?
A. When I was at Camp they told us to always check
them every day, but of course none of us do that, and to keep
them in good shape.
page 21 ] Q. 3 1 It is left up to the judgment and discretion
of each man as to how often he will oil or rub up
his gun?
A. Yes, sir, or sometimes when we have an inspection or
are going on escort work we clean up our equipment.
20

]

By Mr. Vicars:
I didn't catch that.
By the Witness:
I said when we are doing special duty of some kind or have
an inspection we generally clean our equipment up more than
we do other times.

Q. 32 How often would a gun need to be oiled or cleaned if it were not fired, but just carried around in a normal way,
how frequently would it need cleaning?
A. You asked me a hard question there. I don't know
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what to say about that, but the way we carry them in drizzling
rain lots of times they ought to be checked at least once a week
and put a thin coat of oil on the guns.
Q. 3 3 Of course dust and other conditions have to do
with that?
A. Yes, sir.
· Q. 3 4 Do the men ordinarily clean their guns and equipment while on patrol duty, or other times during the day?
A. That depends on different things, like if we know we
are going on inspection or escort work, we will do it then, but
most of the time at night and lots of nights when
page 22 ] we know we are going to have an inspection we will
say, "I believe I will clean mine now.ft There is no
set time to do that.
Q. 3 5 Did you ordinarily clean yours at Mr. Bolling' s?
A. Yes, sir, I have cleaned mine several times there and
down at the office too.
Q. 3 Mr. Rives followed, I take it, the same custom with
regard to his equipment?
A. Yes, I suppose so. We all take care of our equipment
about the same way.
Q. 37 Do you have any rank in your organization? You
have military titles, I believe.
A. Yes, sir, they have corporals, sergeants, lieutenants and
captains. I am down at the bottom.
Q. 3 8 You are a private?
A. Yes, sir.
Q. 3 9 I understand Mr. Rives, in military terminology,
was a private too?
A. Yes, sir, we are both troopers.
Q. 40 Who was your immediate superior?
A. Corporal Bryant.
Q. 41 Where was he stationed?
A. He had an apartment across from the St. Charles Hotel.
Q. 42 I mean where was he stationed as to terpage 2 3 ] . ritory?
A. He was a corporal in charge of this territory
at that time.
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CROSS EXAMNA TION
By Mr. Vicars:
X. 1 What were the parties engaged in when you first
went into the room?
A. They were just talking. The best I can recall now
Trower's gun or belt was laying on the bed and had just been
shined and the best I recall Rives had just got in and was pulling off his blouse when I walked in the room. He was wearing a blouse at that time and they were just in a general conversation.
X. 2 Everybody seemed friendly?
A. Yes, sir, laughing and joking and teasing me about
being transferred to Scott county.
X. 3 Just in a jocular way?
A. Yes, sir.
X. 4 These two young ladies were sitting on the bed
laughing and talking with Mr. Trower and Mr. Rives after he
came in?
A. Yes, sir. I don't know how long Rives had been in
there when I came in, but it strikes me he was pullpage 2 6 ] ing off his blouse when I came in, but they were all
jolly and enjoying themselves when I came in, and
I asked them about shining my equipment too since they had
shined the others.
X. 5 You asked the young ladies that?
A. Yes, sir.
X. 6 And they just laughed?
A. Yes, sir.
X. 7 They weren't shining any when you went in?
A. No, they were just sitting in the room talking.
X. 8 And Mr. Rives pulled off his blouse?
A. I think he was when I got in there pulling off his
blouse at that time.
X. 9 And you say you think he cleaned up his gun?
A. He did after I was in there, he cleaned a little stubnose gun that belonged to Mr. Trower and then his state gun,
and put it over in a little dresser on the big dresser, if I ain't mistaken. He took it over and put it in a drawer in the dresser.
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X. 1 o And then he cleaned his gun?
A. Yes, sir.
X. 11 Do you know what he did with his gun after he
cleaned it?
A. I don't recall. We were all talking and I waspage 27 ] n't paying much attention to what he did, but I believe he laid it on the table.
X. 12 The table between the two beds?
A. Yes, sir.
X. 13 Mr. Trower occupied one and Mr. Rives the other?
A. Yes, sir, the beds were about like this here, these two
tables here, and the desk like this table here.
X. 14 And the young ladies were sitting on the side occupied by Mr. Trower, on his bed?
A. Yes, sir, Louise was sitting on the bed next to the post,
at the foot of the bed, and Trower was standing down at the
foot of the bed.
X. 1 5 Next to Louise?
A. Yes, sir.
X. 16 And you left them all talking and laughing?
A. Yes, sir.
X. 1 7 And you had gotten into your room and started
to undress preparatory to retiring?
A. Yes, sir, I was going to bed. I wasn't feeling good
and they had been teasing me about being transferred to Scott
County.
X. 1 8 It was all in good humour?
A. Yes, sir.
X. 1 9 And you heard the gun fire?
page 28 ] A. I had pulled off my boots and just got my
pants off at the time the shot fired, I would say.
X. 20 Mr. Rives had come in preparatory to retiring for
the night, I take it, from his day's work?
A. I suppose so. There was just the three of us, Trower, Rives and myself. We would come in about the same time
and sit and talk an hour or two at night.
X. 2 1 What was the usual time you got off?
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A. Sometimes they got in before I did and sometimes I
beat them in.
X. 22 About what time did you ordinarily get in at
night?
A. Well, I don't know. Lots of times we got in about
eleven or ten, and sometimes we come in after twelve. It depended on what night it was. If we were working Sunday
nights and Saturday nights we were later.
X. 23 It depended on what you had to do?
A. Yes, sir.
X. 24 And if you didn't have anything to do you came
in about six or eight o'clock?
A. About eight o'clock. Sometime we would hang
around the police department and different places and got in
later. We had no certain time to go to the house.
X. 25 This was about what time?
page 29 ] A. As well as I remember a little after ten o'clock.
I wouldn't say definitely about the time. I never
checked it, but I think it was a little after ten o'clock.
X. 2 6 Do you know how long the young ladies had been
in the room when you went in?
A. No, sir, I don't. I just came up to my room and went
in the boys' room like we usually did. We would sit around
and discuss our day's work.
RE-DIRECT EXAMINATION
By Mr. Heuser:
Q. 1 Are not all of the officers required to keep their service revolvers loaded at all times?
By Mr. 0. M. Vicars:
I object to that question because it is leading.
By the Court:
Objection sustained.

Q. 2 What, if anything, is the requirement of the department of Motor Vehicles with reference to the state police keeping their service revolvers loaded or unloaded?
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A. Well, I couldn't say as to any definite rule about that,
but they expect us to keep them in good shape all the time, and
to keep them loaded if we need them. It would be a bad situation if we needed them and they weren't loaded.
page 3 o ] Q. 3 They are supposed to be ready for use at all
times?
A. Yes, sir.
Witness Stood Aside.
R. H. BOLLING, the next witness, called by and on behalf
of the Plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Heuser:
Q. 1 Your name is R. H. Bolling?
A. Yes, sir.
Q. 2 You are the father of Louise Bolling?
A. Yes, sir.
Q. 3 How old was Louise at the time of her death?
A. Either twenty-five or twenty-six, I am not positive,
but twenty-six I think.
Q. 4 Had she made her home with you and her mother
all of her life?
A. Yes, sir. She was working with her mother in a beauty shop-I had set them up with equipment to run a beauty
parlor. She was a high school graduate and started to take a
business course and her health didn't permit her to go ahead and
finish her business course, and she also then took a
page 3 1 ] beauty course and worked in the beauty parlor. She
had always lived with us, and I always furnished
her living and money to live on. She never earned any money
except working there with her mother in the beauty parlor.
Q. 5 And you financed the beauty shop to give her a
chance to make something?
A. Yes, sir.
Q. 6 Did she help any with the home work?
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A. Yes, sir, quite a bit. She was really though in charge
of managing and handling the beauty shop altogether.
Q. 7 You didn't witness the accident that caused her
death, did you?
A. No, sir, I had come in and gone to bed and was asleep
at the time.
Q. 8 There in your own home?
A. Yes, sir. I had a room on the same floor.
Q. 9 Did the wound she received produce instant death?
A. Yes, sir, she was dead when I got in the room.
Q. Io What did you do that evening in order to ascertain what her condition was, did you ~all a doctor?
A. Yes, someone did. I didn't but someone called the
doctor about the time I got up and got in the room-I just got
barely through the door and I saw her and I
page 3 2 ] thought she was dead, and Mrs. Bolling, her mother when she woke me she said Louise was shot to
get up and do something, get the doctor or something, and I am
a little hard to wake, and it might have been a little time before
I was conscious of her condition.
By Mr. 0. M. Vicars:
I don't see the materiality of this, and I object.
By the Court:
Sustained.
By Mr. Heuser:
I merely wanted to show the death resulted from the
wound.
By Mr. 0. M. Vicars:
That is admitted, no controversy about that.
A. Mrs. Bolling said to me right at the start, when she
got me awake, that they were cleaning the gun and it went off
and Louise was shot.
By Mr. 0. M. Vicars:
That is objected to, and I move to strike it out.
By the Court:
Objection sustained, that goes out.
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CROSS EXAMINATION
By Mr. Vicars:
X. r I understood you to say your daughter was rather
delicate, not in a very good state of health, and not able to do
very much work; is that correct?
A. She did right much, but she was always work ..
page 3 3 ] ing under the handicap of not being well. She had
what the doctors termed thyroid trouble, thyroid
gland trouble, and she took medicine almost continuously for
that condition, and had very low blood pressure and weak cir..
culation all the time.
X. 2 I understood from your statement she had never
been able to earn anything, but you had taken care of her?
A. She had never had any work other than the beauty
parlor.
She had gone to school all the time and never had any work. I
didn't think about her getting a job or anything until they want..
ed to go into this business there. She had tried to educate her..
self to get a job and make her way, but she had never got to that
point.
X. 3 I believe you said she was twenty-six years old?
A. Yes, sir.
Witness Stood Aside.
G.D. BUCHANAN, the next witness, called by and on be ..
half of the Plaintiff, being first duly sworn, was examined and
testified as ·follows: ·
DIRECT EXAMINATION
By Mr. Heuser:
Q. 1 Your name is G. D. Buchanan?
A. Yes, sir.
Q. 2 Where do you live?
page 34 ] A. I live over in the Lipps District.
Q. 3 Were you ever a member of the Virginia
State Police force?
A. Yes, sir.
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Q. 4 For how long a time?
Nine and a half years.
Q. 5 Did you have any title in that organization, and if
so, what was it?
A. Yes, I was a Sergeant.
Q. 6 I believe you are no longer a member of that organization?
A. No, sir.
Q. 7 Can you state what are the duties of the Virginia
State Police?
A. Well, it is in a large portion more particularly on the
traffic end, but they have the same powers as any other peace officer in the state has.
Q. 8 They also wear uniforms, do they not?
A. Yes, sir.
Q. 9 Do they receive any training prior to being commissioned as officers?
A. Yes, sir, they have about thirty days to six weeks
before they are put on.
page 3 5 ] Q. Io What, if anything, are their duties with respect to their uniforms and equipment and firearms?
A. \Vell, they are instructed to keep them clean and neat.·
Q. 11 Are they instructed to clean them at any particular time or place?
A. No, they don't have any particular time or place. I
didn't when I was working have any particular time or place to
clean them. but we were instructed to keep our men looking neat,
but no particular time so far as I know to clean them.
Q. 12 When you were an officer on that force, did they
have the system of patrol duty they now have, that a man was
c,n patrol duty so many hours a day?
A. Vve were on duty twenty-four hours a day, I reckon,
unless we had a leave of absence, I mean on our vacation, then
we were to leave our address where they could get us. I mean
we were subject to call twenty-four hours a day.
Q. 1 3 That is still true, isn't it?
A. I don't know, sir. It was twenty-four hours a day
A.
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when I was on. I don't know what it is now. I quit in Aug ..
ust, 193 9.
Q. 14 Almost two years ago?
A. Yes, sir.
Q. I 5 You don't know of any change that has
page 3 6 ] been -brought about as to what is expected or re ..
quired of them now?
A. I don't know of anything but what the boys have told
me.
By Mr. 0. M. Vicars:
Don't tell what some body told you.

CROSS EXAMINATION
By Mr. 0. M. Vickers:
X. 1 You say they are subject to call any time?
A. Yes, sir.
.
X. 2 The duties are about the same as that of a sheriff
or constable-a sheriff is on duty twenty-four hours a day in
the sense he is subject to call if an emergency arises.
A. They usually did what work their superior officer
gave them to do, and had a daily schedule, we kept a schedule
of every hour where you would be.
X. 3 That was while you were out working?
A. Yes, sir, and what time you went off.
X. 4 And when you came in to your room at night to
retire, you were subject to call if an emergency should arise?
A. Yes, sir.
X. 5 That is what you mean by being on duty twentyfour hours?
page 3 7 ] A. You are subject to call any time, if an accident
or anything happens, if they need a policeman you
are subject to call.
·
X. 6 Any time a peace officer is needed you are subject
to call?
A. Yes, sir.
X. 7 But after your day's work is over and you go to
your home, that is to retire and sleep, you are only on duty in
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the sense you could be called if needed in an emergency, that is
all, isn't it?
A. Suppose a wreck or accident happened you would be
called. There was hardly ever a night I wasn't called out. I
hardly ever got a night's sleep altogether.
X. 8 You are not supposed to be doing anything unless
something occurs after your day's work is over?
A. That is right, if you are called~
X. 9 If you are called it is your duty to go?
A. Yes, sir.
X. r o A sheriff is the same way, isn't he?
A. I don't know.
X. r r You have never been any other officer?
A. No, sir.
By Mr. Vicars:
I believe that is all.
RE-DIRECT EXAMINATION
By Mr. Heuser:
Q. r Does the state furnish the officers with their fire ..
arms?
A. Yes, sir.
Q. 2 And with their cartridges, belts and uniforms?
A. Yes, sir.
Witness Stood Aside.
By Mr. Heuser:
We offer a photostatic copy of the bond in evidence,
page 3 8 ] which has heretofore been produced before the
Court.
(The said bond was thereupon received in evidence and
photostatic copy is hereto attached and made a part hereof.)
page 39-a ]

PHOTOSTATIC COPY OF BOND

MOTOR VEHICLE OFFICER'S BOND
WHEREAS, under the provisions of Chapter 3 02 of the
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Acts of the Generaly Assembly of Virginia for the year I 940,
every police officer appointed by the Director of
page 3 9-b ] the Division of Motor Vehicles of Virginia, and
engaged in the enforcement of criminal laws and
the laws relating to the operation of motor vehicles upon the
roads and highways of Virginia is required to enter into bond,
with surety, in the penalty of Two Thousand Dollars (2,000.00) . and conditioned for the faithful and lawful performance
of his duties; and
Whereas, the persons whose individual names are signed
hereto have each been appointed by the said director of the Division of Motor Vehicles (successor to the Motor Vehicle Commissioner) as an officer of said Division, certain of whose duties
require him to be engaged in the enforcement of criminal laws
and the laws relating to the operation of motor vehicles upon
the Virginia roads and highways, said persons holding said offices at the pleasure of said Director; and
Whereas, in order to avoid a multiplicity of bonds, the Director of the Division of Motor Vehicles, with the approval of
the Attorney General, has required that one bond be executed
by all of the said officers, to have the same, and only the same,
legal effect and impose upon each officer, and upon his surety,
the same and only the same legal liability as if each officer signing his bond, as well as his surety, has signed a separate bond in
the penalty of Two Thousand Dollars ($2page 3 9-c ] ooo.) ;
Whereas, it is contemplated that there will be certain additions, deductions and corrections made in the names of
the various police officers of the said Division of Motor Vehicles by reason of the employment of new officers to replace officers no longer employed by the Division of Motor Vehicles
and the employment of additional officers in the Division of
Motor Vehicles, and the discharge of certain officers, employed
by the Division of Motor Vehicles.

NOW, THEREFORE, THIS BOND WITNESSETH:
That each of the individual pzrsons whose signatures and seals
are signed, affixed or appended to this bond, as a principal, is
hereby severally held and firmly bound unto the Commonwealth
of Virginia, and unto the Director of the Division of Motor Vehicles of Virginia, in the sum of Two Thousand Dollars ($2,000.00), well and truly to be paid in accordance with the pro-
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visions of said Chapter 302 of the said Acts of the General Assembly of Virginia for the year 1940, and in accordance with
the general laws and statutes of the Commonwealth of Virginia.
And the Indemnity Insurance Company of North America,
a Pennsylvania Corporation, as surety, (herein called the surety) in consideration of an annual premium, is hereby held and
firmly bound unto the Commonwealth of Virginia and unto
the Director of the Division of Motor Vehicles of Virginia in
the sum of Two Thousand Dollars ($2,000.00) as to each of
the police officers covered hereunder well and truly to be paid
in accordance with the provisions of said Chapter 302 of the
said Acts of the General Assembly of Virginia for the year i 940,
and in accordance with the general laws and statpage 3 9-d ] utes of the Commonwealth of Virginia.
In Testimony Whereof, the said principals have
hereunto set their hands and seals and the said Indemnity Insurance Company of North America, surety, has caused this bond
to be executed in its behalf and in its name, and its corporate seal
to be hereunto affixed, by its proper officers thereunto duly
authorized, this 15th day of July, I 940.
The condition of the above obligation as to each principal
is such, that, if the said principal shall faithfully and lawfully
perform all the duties of his said office, those imposed by the
Motor Vehicle Laws, as well as all other laws and statutes of
Virginia, this obligation as to him shall become null and void;
otherwise to remain in full force virtue and effect.
The condition of this obligation as to the surety is such
that for each principal officer executing this bond who shall
faithfully and lawfully perform the duties of his office, and who
shall thereby be discharged of his liability as principal hereunder, the aggregate liability of the surety hereunder shall be reduced or diminished by the sum of Two Thousand Dollars ($2,000.00) being the amount of the liability of such discharged
principal, otherwise to remain in full force, virtue and effect
and if all of the undersigned principal officers shall faithfully
and lawfully perform the dutiE-s of their respective offices, then
the liability of the surety hereunder shall, in that event, be complete} y discharged.
This bond is executed by the said principals and
page 39-e ] the said surety subject to the following provisions:
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The liability of each and every principal officer hereunder is limited exclusively to the liability imposed by law upon
him for his own acts or failure to faithfully and lawfully perform his duties pertaining to his said office, and, in no event
shall any principal, by reason of executing this bond, be deemed
to incur any liability for any act or default of any other principal obligor hereunder.
1.

2.
The liability of the surety hereunder is limited and restricted to the sum of Two Thousand Dollars ($2,000.00) by
reason of or because of any act or acts of, or default or defaults
of, or failure or failures in the faithful and lawful performance
of the duties of, any one principal officer.

3. The legal effect of this bond shall be the same, and
only the same, and the liabilities imposed upon the principals
and the surety shall be the same, and only the same, as if each
principal officer had executed a separate bond in the penalty of
Two Thousand Dollars ($2,000.00). conditioned as this bond
is conditioned, for the faithful and lawful performance of the
duties of his office, and as if the said Indemnity Insurance Company of North America had executed each such separate bond
as surety.
4. The premium paid to the surety is paid by the Commonwealth of Virginia out of the fund appropriated to the Division of Motor Vehicles, and is an annual premium. In the
event that the emplqyment or term of office of any principal
officer or officers hereunder shall be terminated for any reason
during the year for which such premium is paid,
page 39-f ] the surety shall not be liable for any acts of any
such officer thereafter, but the surety agrees that,
without the payment of any additional premium, it will execute
as surety :1 new bond condition the same as this bond, for any
such officer or officers appointed to succeed to the position or
positions thus made vacant, said new bond to be in the penalty
of Two Thousand Dollars ($2,000.00), and to continue in
force until the expiration of the time covered by the premium
paid the surety on this bond.
5. In the event that this bond is renewed or contin~ed in
force by the payment of a new premium after the expiration of
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any annual period covered by any premium paid to the surety,
the legal effect shall be the same as if a new like bond had been
executed by the principals, and a new like bond by the surety in
consideration of each annual premium paid to said surety.
6. The parties to this instrument do hereby severally
waive their Homestead and all other exemptions as to this obligation.
The surety agrees to add, deduct, or substitute in the
bond at the request of the Director of the Division of Motor Vehicles any changes, reductions. or increases in the personnel of
the polia officers of the Division of Motor Vehicles so as to
at all tim<.>s cover all officers of the Division of Motor Vehicles
by furnishing a rider to this bond, incorporating any such
change, including any increase in the total penalty of the bond
but in no event to exceed Two Thousand Dolpage 39-g j lars, ($2,000.00) on any one Motor Vehicle officer. No amendment to the bond to be effective
until the issuance of a rider as mentioned above and the subscribing of said rider by any new officers covered thereunder.
7.

INDEMNITY INSURANCE COMPANY
of NOR TH AMERICA,
By Wm. J. Schiff, Res. Vice-Pres.
Attest:
Wm. A. Smith Res. Asst. Secy.
Approved:
M. S. BATTLE Director of the Division of Motor Vehicles of Virginia.
CHAS. LUNSFORD & SON,
By James J. Izanl.
PRINCIPAL
1.

H. B. Adams
H.B. Adams

2.

A. A. Anderson
A. A Anderson
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3.

A. E. Andes
A. E. Andes

4.

R. E. Bagley
R. E. Bagley

5.

R. C. Barham
R. C. Barham

6.

F. W. Barner
F. W. Barner

7.

J. H. Barnes
J. H. Barnes

8.

R. M. Barnes
R. M. Barnes

9.

J. A. Bingham
J. A. Bingham

IO.

H. C. Birkhead
H. C. Birkhead

I I.

D. M. Blood
D. M. Blood

12.

C. W. Blue

I

3. W.W. Blythe
W.W. Blythe

14. L. T. Bristow
L. T. Bristow
I

5. W. T. Britton
W. T. Britton

By Mr. Heuser:
The Plaintiff rests.
By Mr. 0. M. Vicas:
We want to make a motion.
(Thereupon, the following motion was made in chambers.)
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page 39 ]

MOTION TO STRIKE

By Mr. 0. M. Vicker:
The defendants. by counsel, move the Court to strike the
evidence of the Plaintiff upon the following grounds:
( 1) Because there is no evidence showing that the injury
complained of resulted from any negligent act of the defendant,
C. E. Rives.
( 2) The evidence fails to show that the accident occurred
while the defendant Rives was on duty, within the meaning of
the statute or the bond upon which this suit is based.

(Note:

The motion was argued by counsel.)

By the Court:
The motion is overruled.
By Mr. 0. M. Vicars:
Defendants, by counsel, and each of them, except.
THEREUPON, the following evidence was introduced on
behalf of the Defendants:
DEFENDANT'S EVIDENCE
PRESTON ELIJAH TROWER, the first witness introduced by and on_ behalf of the Defendants, being first duly
sworn, was examined. and testified as follows:
DIRECT EXAMINATION
By Mr. Davis:
Q. 1 State your full name.
page 40 ] A. Preston Elijah Trower.
Q. 2 You are a Trooper for the Virginia State
Highway?
A. Yes, sir.
Q. 3 How long have you been with the Division of Motor Vehicles?
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A. Nearly two years.
Q. 4 Were you stationed at Norton, Virginia, on January 23rd?
A. Yes, sir.
Q. 5 Were you on duty that day?
A. No, sir, I was not. ·
Q. 6 Were you at the home of the Bollings any time during that day?
A. Yes, sir, most of the day.
Q. 7 Had you been living there?
A. Yes, sir.
Q. 8 Were you living there on the 23rd of January?
A. Yes sir.
page 4 r ] Q. 9 Please state what time you went to your
home that evening, or your room?
A. Around seven o'clock.
-Q. 1 o Was Mr. Rives there at that time?
A. No, sir, I left Mr. Rives, or got out of his car in front
of the house at that time.
Q. 1 1 What was Mr. Rives doing at that time?
A. He was going to work.
Q. r 2 Do you know what time he came off from work?
A. He came off the road at ten o'clock or around ten.
Q. r 3 Were you in your room at that time?
A. Yes, sir.
Q. I 4 Did he come to the room?
A. He came to the room between ten and ten-thirty.
Q. 1 5 State, in your own words, what occurred at that
time.
A. He came in the room and took his jacket off and I asked him something about cleaning my gun. He was cleaning his
and he had used mine the night before. It was a personal gun
and he sai1 he would clean it, so he cleaned his service gun first,
and then took my personal gun and cleaned it and put it back
where it was always kept over on the dresser in a little drawer,
and he then came back after he had finished cleanpage 42 ] ing the guns and picked his up from the table where
he had placed it, and started across the room with
his back to us, to put his gun in its holster, where it is always
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kept each night after it is cleaned and wiped off, and he made
some remark about the gun not being loaded and being out of
balance, and with that he turned and started back to the table
where he left the bullets to load the gun, and when he did so he
twirled the gun in a manner it went off. When it did that, I
was standing beside the bed, and Miss Bolling was sitting on the
bed, and I whirled to the right to see where the bullet had hit!,
and I thought it had hit in the wall, because I knew it didn't hit
me, although I knew it had come close, and as I whirled to the
right he thought it had shot me, and he started to grab me, and
in a split second Miss Bolling fell forward and she was dead. I
grabbed the telephone and called the hospital. At that moment
Trooper Rives went to the bath room and got a towel and came
back to Miss Bolling' s i5ide, and about that time Jim Kincaid1.
another trooper, came on the scene and took the gun away from
me, and that is what happened.
Q. 1 6 You stated he had already cleaned his pistol?
A. Yes, sir.
Q. 1 7 And had laid it down?
Yes, sir.
page 4 3 ] Q. 1 8 And then he came to your pistol next and
cleaned it?
A. Yes, sir.
Q. 1 9 That was your own private pistol, was it?
A. Yes, sir.
Q. 20 And then he started back to get the bullets for
his pistol?
A. Yes, sir, after he had picked his gun up and started
over to his holster where he kept it.
Q. 21 And he made the remark his pistol was out of balance due to being unloaded?
A. Yes, sir.
Q. 2 2 Did you ever notice those bullets taken out of his
pistol where he was cleaning it. were on the floor or not?
A. No, sir, I did not.
Q. 23 Did you see him reload his pistol?
A. No, sir, I did not.
Q. 24 Do you know who did reload it?
A. No, sir, I do not.
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Q. 25 State what had been going on in the room previous to that time, and explain the presence of these young ladies
in the room?
A. The reason was because I had requested them
page 44 ] to come to my room. I had been in my room most
of the day answering my mail and on work for the
department, and the maid didn't clean up the room or make up
the beds, because I was in there, and later that evening when I
came back in, I asked them to come in and make up the beds and
they said they would and they came in and made up the beds
and after that I asked them would they clean my brass, that was
the bullets, and also to shine my gun belt, and they did that, and
were about through when Trooper Rives came in.
Q. 2 6 What had Miss Louise Bolling been doing just
previous to that?
A. She was cleaning up my leather and brass.
Q. 2 7 Just previous to the time Rives came in?
A. That is right.
Q. 28 And just previous to the shooting what was she
doing?
A. She was sitting on the edge of the bed.
Q. 29 What conversation had taken place between you
at the time, what were you discussing?
A. Oh, things in general. I don't remember anything in
particular right off hand, just talking in general.
Q. 30 Just talking and laughing?
A. Yes, sir.
Q. 3 1 Had she illustrated something that had ocpage 4 5 ] curred in her school life concerning the detection of
drinking?
A. I don't remember.
Q. 32 You don't recall that?
A. No, sir.
Q. 3 3 At the time this gun went off, you stated Mr.
Rives was twirling it on his finger?
A. Yes, sir.
Q. 34 Is there anything in your instructiqns you are familiar with, Mr. Rives, that required him to twirl the gun on
his finger?
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A. No, sir.
Q. 3 5 Does that have anything to do with the cleaning
of a gun that you know of?
A. No, sir.
Q. 3 6 Does it aid in it any way?
A. No, sir.
Q. 3 7 Approximately what does that service revolver
weigh?
A. It weighs exactly two pounds and six ounces loaded.
Q. 3 8 How much pull, measuring by the pound, would
it require under ordinary circumstances to discharge that gun?
A. Would that be double or single action? You mean
from a cocked position or just the normal position of the gun?
Q. 3 9 Normal position.
page 46 ] A. Twelve pounds, that is on the Colt model.
Q. 40 Would the ordinary twirling of a gun on
a man's finger when in its normal position discharge that gun?
A. I wouldn't think so, no, sir.
Q. 41 What would be the possibilities, do you have any
idea, of a gun firing in that position by twirling it on your finger?

A. I never heard of it in my life--once in a million times
maybe-I never heard of it.·
CROSS EXAMINATION
By Mr. Heuser:
X. I As I understand you, Mr. Trower, Mr. Rives had
finished cleaning his pistol and had it down on the table, but he
had not put it back in his holster?
A. That is right.
X. 2 And after he had cleaned his pistol he customarily
did put it back in the holster?
A. No, sir.
X. 3 Do you know why he was undertaking to do that
on this occasion?
A. He cleaned mine after he cleaned his.
X. 4 After he cleaned them, or you, do you customarily
leave them on the table?
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page 47 ] A. He cleaned mine and put it away and came
back to put his away.
X. 5 Do you customarily put them back in the holster
after you finish cleaning them~
A. That depends on how many guns you are cleaning.
We usually complete the job before we put them away. _
X. 6 In any event he went back after he finished the
cleaning-up work and picked up this revolver and made some
comment about it being out of balance and not loaded, didn't
he?
A. As he was going to put it in his holster his back was
to us entirely.
X. 7 Indicating to your mind he did intend to load it and
put it in the holster?
A. Yes. sir.
X. 8 And mistakenly assumed it was unloaded and twirled it on his finger?
A. He thought it was unloaded.
X. 9 His remarks at the time indicated that to your mind?
A. Yes, sir.
X. 1 o Of course in his twirling it aimed toward other
people in the room?
A. Yes, sir, as I said, he thought he had shot me.
X. 1 1 What ever pressure it took to make it go
page 48 ] off, that pressure must have been applied?
A. That I could not answer, sir.
X. 1 2 The State of Virginia furnishes you officers with
these revolvers, does it not?
A. Yes, sir.
X. 13 And that was a revolver furnished by the Commonwealth?
A. Yes, sir, that was a service gun furnished by the Department.
X. 14 Do not your superior officers instruct you and require you to keep those guns cleaned and oiled and in good
working condition?
A. Yes, sir, they are subject to inspection at any time,
that our superiors see fit, and it is not very pleasant to be found
with a dirty gun.
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X. 15 How frequently does that require you to clean
them?
A. As often as they need it.
X. 16 Where did you and Rives usually do that work?
A. In our rooms.
Witness Stood Aside.
H. E. BRYANT, the next witness, called by and on behalf
of the Defendants, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION
By Mr. Davis:
Q. 1 What is your name?
page 49 A. H. E. Bryant.
Q. 2 What is your connection with the Division
of Motor Vehicles?
A. Corporal of the State Police.
Q. 3 As such officer are you the superior officer, immediate superior officer, of Mr. Rives?
A. Not at the present time, but I was at the time.
Q. 4 On January 23rd of this year, were you then?
A. Yes, sir.
Q. 5 Where were you stationed at that time?
A. At Norton.
Q. 6 Do you work out a schedule for the various men
under you as to the hours which they work?
A. Yes, sir.
Q. 7 Did you have a schedule for that day?
A. Yes, sir, I did.
Q. 8 I hand you a copy of a schedule and ask you if this
is a correct copy of the schedule of the working
page 50 ] hours that day, January 23, 1941?
A. Yes, sir, it is.
Q. 9 Will you file that as Exhibit No. 1 to your testimony?
A. Yes, sir.
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(The said Schedule was received in evidence as Bryant Exhibit No. 1, and was in the following words and figures, to-wit:
page 51 ]

H. E. BRYANT-Exhibit No.

1

January 20, 1941.
Troopers
Corporal H. E. Bryant
J. W. Kincaid
Norton, Virginia.
C. E. Rives
P. E. Trower
Change in working hours, days off, and nights on call.
Due to change in counties it will be necessary to change days
off and nights on call.

J. W. KINCAID
Sunday 12:00 N. to 10:00 P. M.
Monday 9:00 A. M. to 7:00 P. M.
Tuesday 9:00 A. M. to 7:00 P. M.
Wednesday 9:00 A. M. to 7:00 P. M.
Thursday 12:00 N. to 10:00 P. M.
Friday 9:00 A. M. to 7:00 P. M.
Saturday 2:00 P. M. to 12: :oo M. N.
C. E. RIVES

Sunday 12:00 N. to 10:00 P. M.
Monday 9:00 A. M. to 7:00 P. M.
Tuesday 9:00 A. M. to 7:00 P. M.
Wednesday 9:00 A. M. to 7:00 P. M.
Thursday 12:00 N. to 10:00 P. M.
Friday 9:00 A. M. to 7:00 P. M.
Saturday 2:00 P. M. to 12: :oo M. N.
P. E. TROWER

Sunday 12:00 N. to 10:00 P. M.
Monday 9:00 A. M. to 7:00 P. M.
Tuesday 12:00 N. to 10:00 P .. M.
Wednesday 9:00 A. M. to 7:00 P. M.
Thursday 9:00 A. M. to 7:00 P. M.
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Friday 9:00 A. M. to 7:00 P. M.
Saturday 2:00 P. M. to 12:00 M. N.
DAYS OFF
Trooper J. W. Kincaid, Tuesday.
Trooper C. E. Rives, Wednesday.
Trooper P. E. Trower, Thursday.
NIGHTS ON CALL
Sunday Trooper J. W. Kincaid.
Monday Trooper C. E. Rives
Tuesday Trooper P. E. Trower.
Wednesday Trooper J. W. Kincaid.
Thursday Trooper C. E. Rives
Friday Trooper P. E. Trower.
Yours very truly,
Corporal H. E. Bryant.
CC:

Lt. R.H. Holland
Lt. W. L. Holmes
Tpr. J. W. Kincaid
Tpr. C. E. Rives
Tpr. P. E. Trower

Q. 1 o State from this when it shows Trooper
page 52 ] Rives went to work on January 23, 1941, and what
hour he came off of work?
A. That depends on the day. What day would that fall
on? Here is Rives' schedule:
Sunday 12:00 N. to 10:00 P. M.
Monday 9:00 A. M. to 7:00 P. M.
Tuesday 9:00 A. M. to 7:00 P. M.
Wednesday 9:00 A. M. to 7:00 P. M.
Thursday 12:00 N. to 10:00 P. M.
Friday 9:00 A. M. to 7:00 P. M.
Saturday 2:00 P. M. to 12:00 M. N.
Q. 1 1 Assuming the 23rd was on Thursday.
A. He went to work at twelve o'clock noon until ten
o'clock that night.
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Q. 1 2 Were you present when this accident occurred?
A. No, sir, I was not.
Q. 13 At what hour did it first come to your attention?
A. Trooper Rives and I worked together that night and
we were a little late getting in, in fact it was between ten and
ten-thirty when we got back to Norton, and I had only been
home a few minutes when I received the telephone call.
Q. 14 In other words, that was subsequent to the hour
he was supposed to get off that you left him at the Bolling
home?
A. Yes, sir, I put him out of my car there.
Q. r 5 Is there anything in the regulation concerning the
officers that require them to have anything to do with twirling
a pistol on their finger?
page 5 3 ] A. No, sir, it is strictly against the Department
rules.
Q. r 6 Is that any part of their duty?
A. No, sir, it is not.
Q. r 7 Do you know what the probability is of a gun of
this type and caliber going off from being twirled on the finger
if it is in a normal position?

By Mr. Heuser:
Your Honor, I object to that as being irrelevant.
By the Court:
If he qualifies himself as an expert it would be relevant,
otherwise, it would not.
By Mr. Heuser:
What difference would it make?
By the Court:
I think he can testify as an expert.
By Mr. Vicars:
He has shown himself to be an expert. He is a corporal in
this business.
By the Court:
He can show the characteristics of the gun, and it would be
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up to the jury to finally determine the probabilities of its going
off or not going off. Objection overruled.
By Mr. Heuser:
Exception.
A. I have never heard of a gun going off in that manner
before, and I would say it is almost an impossibility for it to go
off unless the hammer is back on it. If the hammer is not back
I would say it is an impossibility for it to go off.
page 54 ] Once in a million times it might go off, and may
never go off.
CROSS EXAMINATION
By Mr. Heuser:
X.
The officers are required to keep their guns in good
working order, aren't they?
A. Yes, sir, very strict on it.
X. 2 So as to stand inspection at any time?
A. Yes, sir.
X. 3 This schedule you introduced here is entitled at the
top "Change in working hours, days off and nights on call."
What you call their working hours is what is also sometimes referred to as patrol duty, isn't it?
A. Yes, sir.
X. 4 The men are not expected to be polishing their
brass or guns while on patrol duty?
A. No, sir, they are not.
X. 5 They usually do that at their homes?
A. On their own time, yes, sir.
X. 6 I notice you give these men one day a week off.
That is when they are not supposed to be subject to call at all,
is it?
A. No, sir, they are subject to call at all times if they are
needed.
X. 7 They are subject to call even at night when
page 55 ] they have done a day's patrol duty?
A. Yes, sir. There are times you are called on days
off.
Witness Stood Aside.
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C. E. RIVES, the next witness, one of the defendants, being
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Davis:
Q. 1 What is your name?
A. C. E. Rives.
Q. 2 What position do you hold with the Motor Vehicle Division?
A. Trooper.
Q. 3 How long have you been so engaged?
A. I have been with them two years.
Q. 4 On January 23, 1941, were you stationed at Norton?
A. Yes, sir.
Q. 5 Had you worked on that day?
A. Yes, sir.
Q. 6 Beginning at what hour and ending at what hour?
A. I began work at twelve o'clock noon, and I
page 56 ] came in between ten-fifteen and ten-thirty that
night.
Q. 7 At ·what hour were you supposed to get off that
night?
A. I was off patrol work at ten o'clock, scheduled to be
off then.
Q. 8 Tell in your own words what occurred when you
went into the house?
A. I was riding with Corporal Bryant that night. In
other words, we were working togther. We were a little late
coming in and when I came in, I went immediately to my room.
I found Trooper Trower a~d Louise and Evelyn Bolling in the
room cleaning his brass and leather. They were sitting on his
bed at the time and the door was open. I sat down on a stool
about in the middle of the room and got my cleaning rods and
cloths and oil and unloaded my gun and cleaned it and cleaned
the bullets off and laid them on a table between the two beds.
I then cleaned a gun belonging to Trooper Trower which was
not a service gun, but a privately owned gun, and after I cleaned
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it, I wiped his bullets off and reloaded it and put it in a little miniature dresser that sets on the dresser in the room, and I returned and picked up my service gun and started across the room to
put it in the holster and remembering I had not loaded it, I
twirled it on my finger and started back to the table
page 5 7 ] to get the cartridges to load it with, and on the way
back I twirled it again and at this time the gun went
off.
Q. 9 Do you know if the hammer was down on that gun
or not?
A. The hammer I am sure was down.
Q. 1 o Do you have any recollection of having put the
bullets in that gun?
A. No, I do not.
Q. 11 Do you believe that someone else did put the bullets in that gun, or do you know?
By Mr. Heuser:
I object to that. He can just state the facts.
By the Court:
Sustained.

Q. 1 2 What had these two young ladies been doing in the
room while you were present?
A. They had been cleaning Trooper Trower' s harness
and brass and bullets and just been in conversation, and on one
occasion were talking about Miss Louise Bolling' s college days
and she remarked about a Dean in the school that she was in,
and how she used to try to fool her girls into letting her smell
their breath, and things like that, to tell if they had been drinking, and just a friendly conversation.
Q. 1 3 It was a friendly conversation in the room
page 5 8 ] between you all?
A. Yes, sir.
Q. 14 Anything unusual about it?
A. · Nothing unusual about it at all.
Q. 1 5 You had finished cleaning your own gun, had
you?
A. Yes, sir.

66

Supreme Court of Appeals of Virginia
C. E. Rives

Q. r 6 Did you have any idea or thought about the gun
going off?
A. No, sir, none whatsoever.
Q. r 7 Was this gun to your knowledge in good working
order?
A. It was. Every time I ever shot it it worked perfectly.
Q. r 8 It was in a normal condition?
A. Yes, sir.
Q. I 9 This act of twirling on your finger, was that in
furtherance of cleaning the gun or have anything to do with it?
A. No, it did not have anyt:hing to do with cleaning the
gun.
Q. 20 How did you happen to do it?
A. Just-I couldn't exactly answer why I did it-I just
walked across the room with it and twirled it across my finger.

page 59 ]

CROSS EXAMINATION

By Mr. Heuser:
X. 1 That was your service revolver?
A. Yes, sir.
X. 2 If you had wanted to be sure there were no bullets
in it, it would have been easy to push the revolving hammer out
and looked at it?
A. Yes, sir, it would.
X. 3 You didn't do that?
A. No, sir, I did not.
X. 4 Did you make the remark that Mr. Trower mentioned, that the gun seemed to be out of balance?
A. Yes, sir I remarked it didn't balance the first time I
twirled it, and (interrupted).
Q. 5 That was what made you think it was unloaded?
A. I never could remember loading it.
X. 6 Of course when you twirled it, when you turned
back, the two young ladies were sitting on the edge of one of
the twin beds, and Trooper Trower was over at the other one?
A. No, he was at the foot of the bed where they were sitting.
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X. 7 Of course the twirling of your gun was aimed toward them, was it not?
A. It was bound to have been, yes, sir.
page 60 ] Witness Stood Aside.
By Mr. Davis:
The defendant rests.
By Mr. Heuser:
We are through.
IN CHAMBERS
By Mr. Vicars:
The defendants, by counsel, renew their motion, on the
same grounds heretofore assigned, to strike the evidence of the
plaintiff.
By the Court:
The motion is overruled.
By Mr. Vicars:
Exception.
(Note: Thereupon a recess was taken from twelve o'clock
noon, to one-thirty p. m.)
AFTERNOON SESSION
The Court met pursuant to adjournment at

1 : 3o

P. M.

The Instructions were considered by the Court and counsel, in chambers, as follows: ·
.PLAINTIFFS INSTRUCTION NO.

1

(Given).

The Court instructs the jury that negligence is the failure
in any case to use the reasonable care required under the particular circumstances to prevent injury to others. That the reasonable care which persons are bound to take to avoid injury to
others is proportionate to the probability of injury that may
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arise to others; and if a person does what is more
page 6 r ] than ordinarily dangerous to others he is bound to
use more than ordinary care.
(Note: There was no objection to Instruction P-1.)
PLAINTIFF'S INSTRUCTION NO.

2

(Refused).

The Court instructs the jury that negligence is a question
of fact to be determined by the jury and they may look to all the
facts and circumstances of the case as disclosed by the evidence in
arriving at their conclusion. The Court further instructs the
jury that where a firearm in the hands of an officer is discharged and inflicts an injury upon another, there arises a presumption that the discharge of the weapon resulted from the negligence of the person having it in his possession and under his control. This presumption may be overcome only by showing ( r)
that the officer was justified in wounding the injured party in
order to accomplish a lawful arrest, or (2) that the discharge of
the weapon was in defense of his own person, or (3) that the
weapon was discharged as a result of some independent outside
agency.
By Mr. Vicars:
Plaintiff's Instruction No. 2 is objected to because it is inapplicable to this case, and it does not state the law correctly as
applicable to the case at bar. It proceeds under, or attempts to
proceed under, the doctrine of res ipsa loquitur, takpage 62 ] en from a West Virginia case, where officers were
involved in a conflict or difficulty and has no application to this case. The doctrine of res ipsa loquitur does not
apply to the facts in this case.
By the Court:
This Instruction No.

2

will be refused.

By Mr. Heuser:
Exception.
PLAINTIFF'S INSTRUCTION NO. 2-a (Refused)
The Court instructs the jury that negligence is a question
of fact to be determined by the jury, and they may look to all

•
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the facts and circumstances of the case, as disclosed by the evidence, in arriving at their conclusion.
·
The Court further instructs the jury that when a firearm
in the hands of a person is discharged and inflicts injury or death
upon another, there arises a presumption of fact that the discharge of the firearm resulted from the negligence of the person
having it in his possession and under his control, which presumption may be overcome only by proof of facts showing freedom
from negligence on the part of the person causing the injury.
By Mr. Vicars:
Same objections as to Instruction N~. 2.
By the Court:
Objections sustained and Instruction refused.
page 63 ] By Mr. Heuser:
Exception, because the instruction correctly expresses the principle of law applicable to this case.
PLAINTIFF'S INSTRUCTION NO. 2-b (Given).
The Court instructs the jury that negligence is a question
of fact to be determined by the jury, and they may look to all
the facts and circumstances of the case, as disclosed by the evidence, in arriving at their conclusion.
(This instruction was given without objection.)
PLAINTIFFS INSTRUCTION NO. 3 (Refused).
The Court instructs the jury that if they believe from the
evidence and law as expounded in the instructions, that the
Plaintiff's intestate, Louise Bolling, came to her death by reason
of the negligence of the defendant, C. E. Rives, they must find
for the Plaintiff against the defendant, C. E. Rives, and assess
the damages at such sum as to them shall seem just and reasonable, not to exceed the sum of $2,000.00.
By Mr. Vicas:
This instruction is objected to because it assumes that the
defendant, C. E. Rives, was guilty of some act of negligence, but
doesn't $pecify what act of negligence. It should at least say the
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negligence of the defendant, C. E. Rives, if any, and specify
what acts of negligence are referred to. The instruction is confusing and misleading as offered.
page 64 ] By the Court:
I am going to add "if any" to this instruction, and
will give it that way.
By Mr. Heuser:
I except. The instruction is in a form that has been approved by the Supreme Court of Appeals in the case of N & W
vs. Wade, 102 Va., 144, and without waiving my exception to
the Court refusing the instruction as offered, I will offer it as
the Court has amended it.
PLAINTIFF'S INSTRUCTION NO. 3-a (Given).
The Court instructs the jury that if they believe from the
evidence and the law as expounded in the instructions that the
plaintiffs decedent, Louise Bolling, came to her death by reason of the negligence of the defendant, C. E. Rives, if any, as
charged in the Notice of Motion, they must find for the plaintiff against the defendant, C. E. Rives, and assess the damages
at such sum as to them seem just and reasonable, not to exceed
the sum of $2000.00.
By Mr. Vicars:
We except to the giving of Instruction No. 3-a for the reasons assigned to the giving of Instruction No. 3.
PLAINTIFF'S INSTRUCTION NO. 4 (Given).
The Court instructs the jury that if they believe from the
evidence that the accident which caused the death of Louise Bolling occurred as the result of the carelessness, negpage 6 5 ] ligence or recklessness, of the defendant, C. E. Rives,
if any, in performing an act of duty, or in doing
any work directly connected with or incidental to any of his
duties as a state policeman, then they should find for the plaintiff and against him, said Rives, and the defendant, Indemnity
Insurance Company of North America.

I
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(Note. The instruction as originally offered did not contain the words underscored "if any".)
By Mr. Vicars:
Instruction No. 4 offered by the plaintiff is objected to because it assumes that the injury complained of was the result of
carelessness, negligence or recklessness of the defendant, C. E.
Rives, in the performance of an act or duty or in doing any work
c;onnected with or incidental to any of his duties as a state policeman; and ( 2) the evidence shows that the accident occurred
while the defendant, C. E. Rives, was twirling his revolver on
•.:.ts finger, which was not in performance of any act of duty o
in doing any work directly connected with or incidental to any
of his duties as a state policeman, that the act of twirling the
pistol on his finger was a mere personal matter, done unknowingly by the defendant, C. E. Rives, and was not
page 66 ] done in the performance of any act of official duty
or in or under any claim of official authority in any
manner whatsoever ..
By the Court:
I will give the instruction by adding the words "if any".
Do you have any objection to that amendment? The way you
stated it might give the jury the inference the Court is telling
them he was negligent.
By Mr. Heuser:
I don't object.
By Mr. Vicars:
The defendants, by counsel, except to the instruction as
amended and given for the reason above stated, except in so far
as the same is cured by the words "if any"; and, further object
because the instruction is not supported by the evidence and is
without tvidence upon which to base it, and is confusing to the
jury and prejudicial to the defendants, especially the defendant
Indemnity Insurance Company of North America.
PLAINTIFF'S INSTRCTION NO. 5 (Given).
The Court instructs the jury that if they shall find for the
plaintiff, in estimating her damages, they may take into consideration compensation for the loss of her decedent's care, attention

I
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and society to her family, together with such sum as they may
deem fair and just by way of solace and comfort to them for the
sorrow, suffering, and mental anguish occasioned by her death
not to exceed the sum of $2000.00.
page 67 ] (Note: This instruction was given without ohjtction.)
DEFENDANT'S INSTRCTION NO.

1

(Refused).

The Court instructs the jury that the act resulting in the
injury here complained of, that is, the twirling of a pistol by officer Rives on his finger, is not an official act or duty as a state
trooper, and if the jury believe the injury complained of was
the result of officer Rives twirling a gun on his finger, they
should find for the defendant, Indemnity Insurance Company
of North America.
By Mr. Heuser:
Instruction D- I is objected to because the injury complained of here was not the mere twirling of a pistol, but the injury
complained of was the shooting and killing of Louise Bolling,
and the instruction seeks to single out a trivial and incidental
fact which should not, in any sense, be controlling in determining whether or not the defendants are liable.
By Mr. Vicars:
It seems to us that unless the twirling of the pistol on the
finger of the defendant Rives caused the injury there is no
evidence whatever showing any negligence on the part of the defendant Rives. That is the only act of negligence, if it be negligence, offered in evidence.
page 6 8 ] By the Court:
I am going to refuse this instruction.
By Mr. Vicars:
Defendants and each of them except to the refusal of Instruction No. 1 by the Court.
DEFENDANT'S INSTRUCTION NO.

2

(Refused).

The Court instructs the jury that if they believe from the
evidence that there was no reasonable probability that the pistol
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with which the injury was inflicted would be discharged by
twirling the same on the finger, then the defendant, C. E. Rives,
was not guilty of any negligence for which he or the In~emnity
Insurance Company of North America is liable, and the jury
should find for the defendants.
By Mr. Heuser:
I object to Instruction D-2 on the ground that as a matter
of common knowledge the twirling of a pistol on the finger in
the face of other persons is in itself negligence, and it would be
confusing to the jury to ask them to undertake to weigh the
probabilities of a pistol being discharged in that manner when
the facts in this case show it was discharged and caused the injury complained of. There would be no way for the Court to
tell the jury just what the chances are in such case, and beyond
what point it would be negligence or would not be negligence,
as the case may be. I don't think the Court could say to ithe
jury if the chances are one to 9 5 o it wouldn,.t go off he was not
negligent, and if it would he was, and that is what this instruction is driving at, and I think the jury should be
page 69 ] permitted to consider what was done and whether
or not it was a negligent act.
By the Court:
I will refuse this instruction.
By Mr. Vicars:
Exception.
DEFENDANT'S INSTRUCTION NO. 3 (Refused).
The Court further instructs the jury that the defendant,
C. E. Rives, was not in the discharge of any official act or duty
while twirling the pistol on his finger at the time it was discharged and inflicted the injury complained of, and the jury should
find for the defendant, Indemnity Insurance Company of North
America.
By Mr. Heuser:
I make the same object!ons to this instruction as to No. D-2.
By the Court:
I will refuse this instruction.
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By Mr. Vicars:
Exception.
DEFENDANT'S INSTRUCTION NO. 4 (Given).
The Court instructs the jury that the alleged negligence of
the defendant cannot be inferred from the mere happening of
the acci<:ient, but the burden is upon the plaintiff to prove by
a clear preponderance of the evidence that the defendant was
negligent in the manner alleged in the notice of motion for
judgment, and unless it has been so shown by the
page 70 ] evidence the jury should find for the defendant.
By Mr. Heuser:
I object to this instruction on the ground that negligence
could and should be inferred from the happening of the accident·
as it is shown to have happened in this case, and that the discharge of a firearm in the hands of a person having the control
of it raises a presumption that the discharging of the firearm was
caused by the negligence of the person who did have it in his
control. I also object to the word "clear" before the word "preponderance'' which makes it too strong.
By the Court:
I will give this instruction.
By Mr. Heuser:
Exception.
DEFENDANT'S INSTRUCTION NO. 5 (Refused).
The Court instructs the jury that before they can return
a verdict for the plaintiff in this case they must believe that the
defendant. C. E. Rives, did some negligent act which caused the
injury complained of. The Court further tells the jury that
if they believe, from the evidence, that C. E. Rives at the time
he was "twirling" his revolver on his finger was acting under
the belief that his gun was unloaded, and if they further believe
that such a belief on his part was one which the average reasonable person would have entertained ·under the same or similar
circumstances, then it was not negligence on the
page 7 r ] part of the said C. E. Rives to "twirl" his revolver
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upon his finger, even though the said revolver was
in fact loaded, and the jury should find for the defendants.
By Mr. Heuser:
I make the same objections to this instruction as I did to
others singling out the incidental twirling of the revolver on the
defendant Rives' finger. The twirling of a loaded revel ver on
the finger it seems to me is in itself negligence, and the jury
should not be given an instruction that might lead them to believe otherwise. There is no evidence justifying any such belief.
By the Court:
I am going to refuse this one.
By Mr. Vicars:
Exception.
DEFENDANT'S INSTRUCTION NO. D-6 (Refused).
The Court instructs the jury that in order for the defendant, Indemnity Insurance Company of North America, to be
liable for the result of the acts of officer Rives, the said acts complained of must have been those acts done while on official duty·.
and if they do not believe the acts herein complained of were
done while on official duty, they will find for the defendant,
Indemnity Insurance Company of North America.
By Mr. Heuser:
Instruction No. D-6 is objected to on the ground it is no
help to the jury using the words "on official duty" which is
· · unexplained, and f think Instruction No. D-4 is
page 72 ] adequate, and the instruction might be misleading
to the jury.
By the Court:
I will refuse this instruction.
By Mr. Davis: :
Exception.
THEREUPON the instructions as given were read to the
jury, whereupon counsel for plaintiff and defendant argued the
case, and thereupon the jury retired to its room to consider the
case, and returned into court having found the following ver<lict:
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"We, the jury, find for the plaintiff and against the defendants, and assess the damages at $2000. H. G. Bentley,
Foreman.''
By Mr. Vicars:
We desire to make a motion to set aside the verdict of the
jury and render judgment in favor of the defendants.
(Note: The following motion was filed, in writing, on
August I, 1941 :)
GROUNDS OF MOTION TO SET ASIDE VERDICT
The defendants move the Court set aside the verdict of the
jury and award them a new trial, and for grounds of said motion state as follows:
I.

The Court erred in overruling the demurrer of de-

fendants.
2.
The Court erred in overruling the motion of
page 73 ] defendants to strike the evidence of the plaintiff, to
which defendants excepted.

3. The Court erred in refusing to grant certain instructions offered by the defendants, to which action of the Court the
defendants duly excepted.
4 The Court erred in granting certain instructions offered by the plaintiff, to which action of the Court the defendants
duly excepted.

5.

The verdict is contrary to the law and the evidence.

(Note: The foregoing motion was argued by counsel before the Court on August I, 1 94 I, and the Court overruled the
motion to set aside the verdict, to which action of the Court the
defendants duly and properly excepted.)
THIS WAS ALL THE EVIDENCE INTRODUCED
AND PROCEEDINGS HAD IN THE TRIAL OF THIS
CASE.
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STIPULATION
It is stipulated between attorneys for both parties that the
foregoing stenographic report of testimony and other incidents
of the trial therein, shall be considered in lieu of
page 7 4 ] formal Bills of Exception, and that all questions
raised, all rulings thereon, all exceptions thereto,
and the grounds of such exceptions, respectively, as shown by
said report of testimony, and other incidents of the trial thereinmay be relied upon by either or both parties, in the Supreme
Court of Appeals, without taking separate Bills of Exception as
to each point raised and excepted to.
This the 20th day of August,

I

94 I.

M. M. HEUSER,
Counsel for Plaintiff.
0. M. VICARS & SON,
of Counsel for Defendants.
page 75 ]

COURT'S CERTIFICATE

The undersigned, Judge of the Circuit Court of Wise Counhereby certifies that the foregoing stenographic report of testimony and other incidents of the trial, in the case of Mary J.
Bolling, Administratrix, Plaintiff, vs. C. E. Rives and Indemnity Insurance Company of North America, Defendants, embracing, as it does, all the testimony adduced at the trial, objections to testimony, exceptions to rulings thereon; stipulations
between counsel; motions to strike the Plaintiff's· evidence, and
exception of the Defendants to the action of the Court in overruling said motion; all the instructions offered and given in the
case, the objections of counsel to instructions, and exceptions to
rulings thereon; and motion to set asid€ the verdict of the jury
and exception to ruling thereon, was this day presented to the
undersigned Judge for authentication; and, it appearing that
Plaintiff's counsel had had due and timely notice of this application, and the said transcript appearing to be correct, full and
complete in all respects, it is hereby certified and authenticated
as the true transcript of all the proceedin.gs had at the trial of
said cause, and the same is transmitted to the Clerk of said Court
ty,
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to be filed with and made a part of the record in said case. Done
within sixty days from the date of final judgment in said cause.
This the 23rd day of August,

I

941.

GEORGE MORTON,
Judge.
Virginia:
In the Circuit Court of Wise County.
I, George Morton, Judge of the Circuit Court of Wise
County, Virginia, do her~by certify that the foregoing is an
accurate copy of the transcript of testimony and Defendants'
Certificate of Exceptions, this day signed by me and filed.

Given under my hand this the 23rd day of August,

I

94 x.

GEORGE MORTON,
Judge.
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Virginia:

In the Circuit Court of Wise County.
I, C. I. Fuller, Deputy Clerk, of the Circuit Court of Wise
County, Virginia, do hereby certify that the foregoing is a true
copy of the evidence, Certificate of Exceptions, and all o~her incidents of the trial, as certified by the trial judge, pursuant to
Section 6340a of the Code.
This the 2 5 day of August,

I

94 I.

CHAS. I. FULLER,
Clerk.
page 77 ]

CLERK'S CERTIFICATE

State of Virginia:
County of Wise, to-wit:
I, Chas. I. Fuller, Deputy Clerk, of the Circuit Court of
Wise County, Virginia, do hereby certify that the foregoing is
a true transcript of the record in the case of Mary J. Bolling,
Administratrix, Plaintiff, vs. C. E. Rives and Indemnity Insur-
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ance Company of North America, Defendants, lately depending in said court.
I further certify that notice of the application for this transcript has been duly given to counsel for the plaintiff, as required by law.
Given under my hand this the 5 day of Sept. 1941.
CHAS. I. FULLER,
Deputy Clerk.
Clerk's Fee for Transcript, $12.95.
A Copy Teste:
J.M. KELLY
Deputy Clerk
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