NOTICE TO COUNSEL
This case probabry, rilliooealled at the session of
L'j~
court to be held QC\
~ ou will be advised later more definitely as to the
int names of counsel on front cover ofbriefs.
M. B. WATTS, Clerk.

•

INDEX TO PETITION
(Record No. 3002)
Page
Statement of Case and Facts . . . . . . . . . . . . . . . . . . . . . . . . 1 8
Error Assigned . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2•
Argument . . . . . ........................ ~ . . . . . . . . . . . . 2•

Table of Citations
Porterfield v. Com., 91 Va. 801............... . . . . . . . . . . 3•
Speers v. Com., 17 Gratt. (58 Va.) 570................. 4•

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3002
RUFUS BRANCH

versus
COMMONWEALTH OF VIRGINIA.

PETITION FOR WRIT OF ERROR AND
SUPERSEDEAS.

To the Honorable Justices of the Supreme Coiirt of Appeals
nf Virginia:

Petitioner, Rufus Branch, respectfully represents that he
is aggrieved by a final judgment of the corporation court of
the City of Norfolk, Virginia, entered on the 24th day of
Marc~ 1945, sentencing him to two years in prison in the
state penitentiary, a transcript of the record in which case
is herewith :filed.
·
In this case, Branch was indicte~ on the charge of in the
nighttime feloniously breaking and entering a storehouse in
the City of Norfolk with intent to commit larceny, and of the
larceny of whiskey in said storehouse, the w'!iole charge being in one count of an indictment appearing on pages 1 and 2
of the record.
There was no evidence to convict defendant of any breaking, -and the Court so certifies in the bill of exceptions and so
instructed tl1e jury (R., pp. 5, 6).
2•
•There was enougb evidence to go to the jury on the
question of whether or not defendant was guilty of re;.
ceiving stolen goods of the value of over $50.00, knowing they
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were stolen, and the Court so certifies in the bill of exceptions, and so instructed the jury (R., pp. 5, 6).
Under that state of the evidence and with those instructions., the jury rendered their verdict reacting (R., pp. 3, 8) :
• "We, the jury, find the accused, Rufus Branch, guilty as
charged in the w-ithin, indictment and fix the penalty at two
years confinement in the penitentiary.'' (Italics added.)
And defendant moved to set aside the verdict and grant a
. new trial, on the grounds that the verdict was contrary to
the law and the evidence, and the verdict convicted him of
housebreaking, without sufficient evidence thereof, and in the
face of the court's· instruction that there was not sufficient
evidence to convict of housebreaking (R., pp. 8, 3, 6).
The court overruled this motion of defendant, and sentenced him not for housebreaking~ but for grand lat·ceny (R.,
pp. 8, 4)~ and defendant duly excepted, and to that action of
the court, a writ of error and .~1,perse.deas· is now sought.
THE ERROR ASSIGNED is that tl1e court erred in not
setting aside said verdict, and in sentencing defendant for
grand larceny under the supposed authority of said verdict.
THE ARGUMENT will be quite brief and definite, it being
maintained that this situation is controlled bv sound reason
and by Virginia authority dead in point.
·
The argument will be divided into two parts, it being
·
a~ ,..considered that the first is so plain that the second
should require no attentio~.
. 1. There being no evidence of housebreaking, and the jury
instructed to that effect, the v~rdict was guilty of housebreaking, and should have been set aside.
Thus the only question on this point seems to be whether
the verdict as rendered in writing by the jury was for housebreaking. Tbe court construed it not to be for housebreaking, but for grand larceny, and sentenced defendant for grand
larceny.
As already stated, the indictment was a single count and
directly charged housebreaking with intent to commit larceny
therein and larceny therein (R., pp. 1, 2).
The verdict, as already quoted, was : ''We the jury find
the accused, Rufus Branch, guilty as charged in the within, indictment and fix the penalty at two years confinement in the
penitentiary" (R., pp. 3, 8). (Italics added.)
·
This being the record, the case of Porterfield v. Com., 91
Va. 801, takes full control, and we find that case says:

Rufus Branch v. Commonwealth of Virginia

3

"The accused was indicted for feloniously entering a barroom with intent to commit grand larceny,,· and with the commission of that offence (Bottom of page 803) .

•

•

•

•

•

"The jury brought in their verdict in the following words:
'We, the jury, :find the defendant, A. F. Porterfield, guilty of
grand larceny, as charged in the indictment, and fix his
punishment ,it confinement in the State penitentiary for the
period of two years and six months.' This verdict was
amended by the Commonwealth's attorney so as to read as
follows: 'We, 'the jury, find the defendant, A. F. Porterfield,
guilty as charged in the within indictment, and fix his punishment at confinement in the State penitentiary for the period
of two years and six months,' and., as amended and as4s sented to by each ,..member of the jury, was received by
the court over the objection of the accused.
'' The practice of allowing the verdict of a jury to be put
in form in open court is a proper, and in many cases, a necessary practice; but tlie amendment made in this verdict was
not as to a matter of form, but of substance. By the verdict
i:eturned by the jury the accused was acquitted of feloniously
entering the bar-room, and found guilty of grand larceny.
By the amended verdict he is found guilty, as charged in the
indictment, which embraces both the offense of entering the
bar-room ·and of grand larceny" (Pages 806-7).
To the same effect is Speers v. Com., 17 Gratt. (58 Va.),
570, where it is said on page 574: " 8 0 s a general finding of
guilty would lead to a sentence of housebreaking, and not
larceny." (Italics added.)
· 2. Even if the jury had intended to find def1mdant guilty of
simple larceny,, or receiving stolen goods knowing they were
stolen, the evidence would not have supported even such a
verdict, as the larceny charged in the indictment expressly
·averred committed in the storehouse (R., p. 2), while the
court expressly certifies that the goods received by defendant "not being in any building when so received" (R., p. 5).
This petition is adopted as the opening brief, will be presented Justice Eggleston at his office in Norfolk, a copv hereof was mailed opposing counsel on April 3d, 1945, and conn-,
sel for petitioner desire to state orally the reasons for granting the writ.
.
Petitioner prays that a writ of error and s-upersedeas may
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be granted, said sentence reviewed and reversed, said verdict
set aside, and such other and further relief granted as
59 may be adapted to the nature 0 of the case.
RUFUS BRANCH,
by .J. EUGENE DIGGS1
145 Bank St., N~rfolk, Virginia,
JAS. G. MARTIN,
500 Western Union Bldg., Norfolk, Va.,
Couns~l.
The undersigned, an attorney duly qualified to practice in
the Supreme Court of Appeals of Virginia, certifies that in
his opinion, the judgment complained of in the foregoing
, petition ought to be reviewed.
JAS. G. MARTIN,
Western Union Bldg.., Norfolk, Va.
Received April 3, 1945.

J. W. E.
April 18, 1945. .Writ of error and sttpersedeas awarded by
the court. No bond required.
M.B. W.

RECORD
VIRGINIA:
Pleas before the Corporation Court of the City of Norfolk on the 19th day of February, 1945.
Be it Remembered, that heretofore, to-wit: In the Corporation Court of the City of Norfolk, on the 5th day of February, 1945, came Joseph H. Baker, who was selected by the
Court as foreman, Clyde F. Hill C. G. Hume, ;E. E. Arnold
and T. David Fitzgibbon, who were sworn a Special Grand
Jury of Inquest in and for the body of the City of Norfolk,
and having received their charge retired to their Chamber,
and after some time returned into Court and among other
things presented an indictment afrninst Rufus ·Branch and
Sidney Rink for Storebreaking and Larcenv, a true bill, in
the following words and figures :
•

•
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Commonwealth of Virginia,
City of Norfolk, to-wit:
In the Corporation Court of the City of Norfolk.
The Grand Jurors of the Commonwealth of Virginia in and
for the body of the City of Norfolk, and now attending the
said Court, at its February term, 1945, upon their oaths,
present that Rufus Branch and Sidney Rink to-wit on the
24th day of December in the year 1944 in the said City of
Norfolk., in the nighttime of said day feloniously did break
and enter the storehouse of Virginia Alcoholic Beverage Control Board, a department and agency of the Compage 2 ~ monwealth of Virginia, there situate, with intent
then and there in said storehouse feloniously to
commit larceny; and 486 bottles of whiskey of the value of,
to-wit $1,502.75, of the goods and chattels of the said Virginia
Alcoholic Beverage Control Board, a department and agency
of the Commonwealth of Virginia, in said storehouse then
and there being found, then and there feloniously did steal,
take and carry away, against the peace and dignity of the
Commonwealth of Virginia.

H. LAWRENCE BULLOCK
Assistant Attorney for the
Commonwealth.
'RETURN ON INDICTMENT.
Commonwealth of Virginia

v.

Rufus Branch and Sidney Rink
FELONY.
INDICTMENT FOR STOREBREAKING AND LARCENY.
A true bill•.

JOS. H. BAKER, Foreman
And now, in said Court on the 19th day of February~ 1945.
Rufus Branch, who stands indicted, jointly with Sidney
Rink, for Storebreaking and Larceny, was this day
page 3 ~ led to the bar in the custody of the J ailor of this
Court, and came as well the Attorney for the Com-

•
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monwealth and the Attorney for the defendant, and upon being arraigned plead not guilty to the said indictment, and demanded a separate trial, and thereupon came twe~ty lawful
men free from exceptions, having been obtained from the
Vetiire Facias duly directed and issued in accordance with
the statute in such cases made and provided and summoned
by the Sergeant of the City of Norfolk, from which panel the
Commonwealth and the defendant each alternately struck
four, leaving the following jury, to-wit: James O. Allard.,
M. K. Dixon, Frank H. Dreisell, James L. Grandy, Charles J.
Helms, Edward J. Lowe, John W. Miles, H. E. Nelson, Carl
F. Noble, W. H. Riggs, P. Selden Tatem and J. J. Buzzy, who
were sworn the truth of and upon the premises to speak, and
having fully heard the evidence and argument of counsel,
returned a verdict in the following words: "We the jury
find the accused Rufus Branch guilty as charged in the within
indictment and fix the penalty at two years' confinement in
the penitentiary". Thereupon the said defendant, bv counsel, moved the Court to set aside the verdict of the· jury and
grant him a new trial on the ground that said verdict is contrary to the law and the evidence, the furtller hearing of
which motion is continued until the 3rd day of March, 1945,
at 10 :00 o'clock A. M.
And the prisoner was remanded to jail.
page 4 ~

And afterwards, in said Court, on the 24th day
of March, 1945.

Rufus Brancl1, who stands convicted of Grand Larceny,
was this day again led to the bar in the custody of the J ailor
of this Court, and came as well the Attorney for the Commonwealth and the· Attorney for the defendant, and motion for a
new trial heretofore made on the 19th day of February, 1945,
having been fully heard and determined by the Court, is overruled, to which action of the Court in overruling said motion,
the defendant, by counsel, excepted. ,VJJereupon it being demanded of him if anything for himself he bad or knew to say
why the Court should not here and now proceed to pron01mce
judgment against llim according to law, and nothing being
offered or alleged in delay of judgment, it is considered by
the Court that the said Rufus Branch be confined in the Penitentiary of this Commonwealth for the period of Two Years,
subject to a credit of 87 days spent in jail awaiting trial. And
thereupon the defendant, by counsel, moved the Court for
time in which to apply for a writ of error to the foregoing
judgment, which motion having been fully I1eard and deter-

Rufus Branch
v. Commonwealth of Virginia
.
.
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mined by the Court, is sustained_. and it is ordered that the
execution of the foregoing sentence be postponed for the pe:riod of sixty days, or until the Supreme Court of Appeals
of Virginia shall deny said writ of error.
And the prisoner was remanded to jail
page 5 } And afterwards in said Court on the 26th day of
. March, 1945.
This day came the defendant, by counsel, and the Commonwealth by it's Attorney, and the defendant presented his bill
of exception No. 1,. which was duly signed and made part of
the record, and filed, after it appeared that proper written
notice had been given.
The following is the Bill of Exceptions referred to in the
foregoing order:
Virginia:
In the Corporation Court of the City of Norfolk.
Commonwealth of Virginia
. . v.
Rufus Branch
Be it remembered that on the trial of this case, had· on the
19th day of Februar.y, 1945, evidence was introduced for the
Commonwealth and for the defendant, and there was not sufficiency evidence to support a verdict against the defendant
for housebreaking, but there was sufficient ( although it is
contradicted by the defendant's evidence) to convict the defendant of receiving stolen goods of the value of more than
Fifty Dollars, knowing them to have been stolen, the goods
not being in any building when so received.
.
· And the Court gave the following instructions which were
· all the instructions given in this case, to-w;+ ·
page 6 }

The Court instructs the jury that if you believe
from the evidence beyond a reasonable doubt that
goods and chattels described in the indictment of the value
of $50.00 or more, were stolen property and that they came
into the possession of the accused in the City of Norfolk under such circumstances that the accused must reasonably have
known that they were stolen property, and that he took pos- .
session of them intending to convert them to his own use or
to assist in disposing of them, then the jury should find the
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accused guilty of receiving stolen goods as charged in the
indictment and fix his punishment at confinement in the penitentiary for not less than one year nor more than ten years.
Given at request of the Commonwealth-Defendant excepted.

R. B. S.
The Court instructs the jury that there is no evidence at
all against this defendant, Branch, to prove him guilty of
storebreaking.
·
Given at the request of the defendant.

R. B. S.
The 'court instructs the jury that the indictment does not
make any presumption or constitute any evidence at all
against this defendant. TJ1e accused comes into Court presumed to be innocent and this presumption of innocence remains through all stages of the ease until the Commonwealth
has established his guilt beyond all reasonable doubt.
Given at the request of defendant.

R. B. S.
page 7

~

The Court instructs the jury that the burden is
upon the prosecution to pTove beyond every reasonable doubt, as part of its case, that the whiskey in evidence
was part of that stolen from the Church Street ABC store.
Given at the request of defendant.

R. B. S.
The Court instructs the jury: That the law presumes
every person chanrged with crime, to be. innocent until his
guilt is established by the Commonwealth beyond all reasonable dou~ ~.'Ml that this pr.esumption of innocence goes with
the accu~.. .hrougbout the entire case, and applies at every
stage the1(faf; and if~ after having heard all the evidence in
the case, the Jury have a reasonable doubt as to the guilt of.·

Rufus Branch v. Commonwealth of Virginia
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the accused upon the whole case, or as to any fact essential
to prove the charge made against him in the indictment, it is
their duty to give the accused the benefit of the doubt, and find
him not guilty.
And in this connection the Jury is further instructed that
the statement that the Commonwealth must prove its case
.beyond all reasonable doubt, means that the Commonwealth
must prove every material element which constitutes the
crime charged, beyond sufficient .doubt; and it is not sufficient that the Jury may believe his guilt is probable. or more
probable than his innocence; no degree of probability nor any
circumstances, however suspicious will authorize a conviction,
but the evidence must be of such a character as to produce
a moral certainty of guilt to the exclusion of all
page 8 } reasonable doubt.
Given at the request of defendant.
R.B. S.
And the jury brought in a verdict in the following words,
to-wit:
"We, the jury, find the accused Rufus Branch, guilty as
charged in the within indictment and fix the penalty at two
. years confinement in the Penitentiary.''
And the defendant moved the Court to set aside t11e verdict and grant him a new trial on the ground tlmt the verdict
was contrary to the law and the evidence, and that the verdict
plainly convicted him of housebreaking.: without sufficient evidence to support such conviction and in the face of the instructions of the Court on that subject.
And said motion to set aside the verdict was argued and
overruled by the Court, and the defendant was sentenced by
the Court to two years imprisonment in the state penitentiary
for grand larceny; ·and to which action of the Court in refusing to set aside the verdict Rnd in imposing said sentence
for grand larceny, the defendant duly excepted on the
grounds that said verdict was contrary to the law and the
evidence, and contrary to the instructions of the Court, and
without evidence to support it, and that the action of the
Court in sentencing him for grand larceny was not pursuant
1thority in
to said verdict, and was without at.
page 9 } the Court, and was different from the ~ diet of the
jury and unlawful.
.

,·
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And the defendant prays that this his ·bill of exceptions
number I may be signed and made a part of the record in this
case, which was accordingly done in du·e time, this 26th day
of March, 1945, after it duly appeared in writing that the
Commonwealth had been given due notice of the time and
place of presenting the same.
RICHARD B. SPINDLE, Judge.
Virginia:
In the Clerk's Office of the Corporation Court of the City
·
of Norfolk. .
~ ,v. L. Prieur, Jr., Clerk of the said Corporation Court
of the City of Norfolk, do hereby certify that the foregoing
and annexed is a true transcript of the record in the case
of the Commonwealth v. Rufus Branch, lately pending in the
said Court. .
I further certify that. said copy waR not made lip and completed until the Attorney for the Commonwealth had had
notice of the making of the same, and the intention of the
said· Rufus Branch, defendant, to take an appeal therein.
Given under my hand this 26th day of March, 1945.

W. L. PRIEUR~ JR., Clerk. ·
Fee for this record $7.50.
A Copy-Teste:
M. B. WATTS, C. C.
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