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IN THE

Supreme Court of Appeals of Virginia
A.T RICHMOND.

Record No. 3156
JAMES VAUGHN AND EDWARD SPEARS, Plaintiffs in.
·
Error,
versus

:f
: I

REBECCA HUFF, ADMINISTRATRIX OF THE ESTATE OF PATRICK HUFF, DECEASED,
Defendant in Error.

PETITION.

To the Honorable Justices
of Virginia:

of the Supreme Co·urt of Appeals

Your petitioners, James Vaughn and Edward Spears, respectfully represent:
That they are aggrieved by a final judgment of the Circuit
Court of Wise County, Virginia, entered against them on the
11th day of February, 1946.
This was an action by Notice of Motion by appellee against
appellants, to recover damages for the death of Patrick Huff,
deceased, alleged to have been caused while he was a pedestrian, using the wrong (right) side of the highway, by a
Chevrolet taxi automobile, own~d by James Vaughn, and
driven by Edward Spears,_ on Highway 610, midway between
Norton and Big Stone Gap, at a point in Powells Valley, a
farming section., about five miles from each of said towns.
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PROCEEDINGS IN THE CIRCUIT COURT.

Hereafter the parties will be ref erred to as plaintiff and
defendants, which is the position they held in the lower court.
Plaintiff's notice of motion for $15,000, was returnable to
the October, 1945, term of court. The defendants filed pleas
of general issue and contributory negligence. On these pleas
the issues were joined. The trial of the case began on J anuary 30, and ended on February 1, 1946, resulting in a verdict
in favor of the plaintiff for $7,500. At the end of the plaintiff's evidence in chief, the defendants made a motion to strike,
which was overruled. ·whe11 the evidence was all in, the defendants renewed their motion.. which was ovrruled. After
the verdict was announced, the defendants moved to set it
aside and was granted leave to file their motion in writing.
The motion was duly filed and the court overruled the same
on the 11th day of February, 1946, and entered its final order
now complained of.

ISSUES OF FACT.
1. Was the defendant Spears the driver of the car that
struck the deceased, a pedestrian, walking on his right side
(wrong side) of the highway?
(a) The evidence on tllis issue was circumstantial and only
created a suspicion against Spears. There were no *eye3* witnesses and no direct evidence.
2. Was the deceased struck by an automobile and was
.the driver of the car guilty of negligence?
3. Was the deceased, a man fifty-nine years old: in pos~ession of all his five senses, guilty of contributory negligence,
-by walking on the wrong side, that is, his rig·ht side of the
Nghway, as shown by the undisputed evidence of plaintiff.
' 4. Did the driver of the automobile that made the tracks
along the right side of the road ( assuming that tha deceased
was struck by an automobile) have the last clear chance to
avoid the accident.
QUESTIONS OF LAW INVOLVED.
1. Where the evidence is circumstantial and only creates
a suspicion that the accused defendant was the driver of the
automobile involved, should the issue be submitted to the
jury?
2. Where there are no eyewitnesses nor primary evidence
as to how a collision between an automobile and pedestrian
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occurred and the iire tracts and other physical facts at the
scene, show that it was more probable that the accident happened from some other cause, other than the negligence of
the driver of the car, should the issue be submitted to the
jury?
4*
*3. Where the plaintiff's evidence shows conclusively
(and uncontroverted), that her decedent was walking near
his right side of the hard surface of the highway in violation
of Section 2154(126) subd(f) of the Virginia Code, was he
guilty of contributory neglig:ence, barring recovery?
4. Where there is no affirmative evidence of any kind, showing that the defendant driver had the last clear chance to
avoid the collision, should this doctrine be applied?
. 5. Should the jury be allowed to guess or conjecture as to
the cause of an accident where the undisputed facts show
that the accident could have happened from two or more
causes for only one of which the defendants could have been
responsible?
6. Where there are no eyewitnesses and the physical marks
on the side of the highway shows that the collision may have
occurred as a result of several causes about which reasonable
fair minded men should not differ, should the jury be allowed
to guess or conjecture as to the cause f
7. Should the jury be given instructions containing abstract propositions of law that are not warranted by the evidence, or given a finding instruction for the plaintiff, leaving
out the defendants' contributory negligence theory as to the
cause of the accident; or the defendants be refused an instruction on their theory of the case supported by the evidence?
ASSIGNMENTS OF ERROR.
1. The court erred in overruling the defendants' motion to
strike the plaintiff's evideuce.
5*
*2. The court erred in refusing to hold that the deceased was guilty of contributory negligence as a matter
of law.
3. The court erred in letting the case go to the jury on
insufficient evidence.
4. The court erred in giving instructions offered by the
plaintiff over the objection of defendants, and in refusing instructions offered by the defendants.
""'
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FACTS.

· Patrick Huff~ a fifty-nine year old farmer, was found seriously wounded about 4 :30 p. m., on April 23, 1945, lying on
his back on the shoulder of State Highway 610 about three
hundred yards west of his home in Powell Valley, a farming
section of "\,Vise County. He was last seen walking in an eastwardly direction and wa.s found on his right side of the road,
two to three feet from the south edge of the macadam or hard
surface. His head was pointed east in the direction of the
town of Norton and his feet west toward the town of Big
Stone Gap. His body was about parallel with the right or
south edge of the macadam or hard ~urface. He was lying
about twenty feet west of the front gate entrance to the Jones
farm house where he sometimes stored his farming tools. He
had been cutting weeds and filth from a farm about a half
mile west of the scene of the accident and was last seen
6• walking some few hundred yards west of *the accident
carrying a scythe, going i.n an eastwardly direction towards his home. The scythe was found near the center of the
hard surface and a foot or eighteen inches to the south was
his hat. About six feet west of his feet was a splotch of blood
in the gravel near the edge of the stone. All the evidence
. shows he was struck on his right of the center of the hard
surface of the road. Blood was on his face and he was unconscious and died about forty-eight hours later in a Norton
hospital.
There were no eyewitnesses and it is not shown how long
he had been struck before he was found. The physical facts
found at the scene showed the tracks of automobile tires going east in the same direction Mr. Huff was last seen walking,
and the tracks made an arc to the south or to its right about
forty-five feet distance across the shoulder of the road along
the side of a bank about thirty inches high, before they returned to the hard surface. No evidence of skid marks were
found. The automobile tracks indi~ated that the driver had
suddenly swerved to the right, apparently in an emergency,
tr~ing to avoid striking Mr. Huff. A.ssuming that the car was
gomg east towards Norton, from where the left tires left the
macadam to where they returned, was estimated to be a distance from thirty to forty-five feet., but the point from where
the right tires left the stone until thP.y returned was estimated
to be sixty feet. The macadam or Atone surfaee at the scene
·was about sixteen feet wide. The dirt shoulder on the south
side where Mr. Huff was lying, slopes gradually a dis7• tanc~ of about •six feet to the ditch line, but there is no
pronounced ditch. The bank then rises a gradual slope
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to a height of thirty or thirty-two inches. The car tracks had
crossed the dirt shoulder and gone along the slope of the bank
in an arc and then returned to the hard surface. The ditch
line was reasqnably smooth and the car had apparently
stopped about forty or fifty feet east of where Mr. Huff was
lying, near where a small pipe was laid along the ditch line
for the crossing over of the roadway leading to the Jones
barn, and had backed up about thirty feet, before going on.
A sketch of the scene, Rhowing the roads, houses, gates,
etc., ref erred to in the evidence, is attached marked '' Exhibit
A'' for the convenience of the court in considering this petition. The "X" mark shown on the sketch between the curve
on Highway 610 and the Jones house, is the P,oint designated
where Mr. Huff was found., by the only witness who testified
as to the exact spot. The curve to the west is about a seventy
degree curve and through a small cut, banks being on both
sides. The scene is in an open, Rmooth farming section, where
there are small banks and knolls. About eight hundred feet
east, or rather in a northwardly direction, due to the curve in
the road, secondary Highway 612, which does not have a hard
surface, intersects with 610. Road 612 is known as the back
valley road, while No. 610 is known as the main highway between the towns of Big Stone Gap and Norton. About
8* three and one-half miles $west of the intersection on the
sketch, these roads intersect again, and 610, the main
valley road, continues on into the town of Big Stone Gap. It
was a clear day and the back valley road was dusty, but at
the scene of the accident in the dtich line where the land was
low and level, there was some mud. The automobile tire
tracks that had made the arc at the scene, picked up some of
this mud and carried it out on Highway 610 about eight hundred feet, ·near the intersection of 612, and there the tracks
disappeared.
The defendant, James Vaughn~ was the owner and operator
·of four taxi automobiles in the town of Norton. The defendant, Edward Spears drove one of these taxis, a black Chevrolet. On the evening of the accident about 4 p. m., he left
Norton with three passengers, Pauline Murphy, Helen Lyons
and Ollie Reed, going through Powell Valley, a distance of
about ten miles to Big Stone Gap. He stopped at Mrs. Reed's
home, shown on the sketch east of the intersection of the two
roads and she got out. The other two passengers stayed in
the taxi and went on to Big Stone Gap. ,Just before coming
to the intersection of 612, one of the passengers asked Mr.
Spears for a match to light a cigarette and he pulled off the
highway at the intersection and g·ot out of his car to examine
his pockets for a match. While there, one of the passengers
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suggested that they go the back valley road: that is, down 612
and this is the route they took. At the cross roads of 610
runing east and west with Federal Highway 23, running north
and south in the center of the town of Big Stone Gap, the
9* taxi stopped on *the right-hand side near the Standard
Service Station and the two passengers got out. Mr.
Spears made a U-turn at that point and came back up 610
about one block and then decided to turn north on a cross
street to strike Federal Highway 23, leading in a northwardly
direction towards Appallachia, which was some two miles
away, expecting to pick up passengers in that town and· return by U. S. Highway 23 to Norton. He was seen by Alex
Blevins, another taxi driver of Norton in the head of the
valley east of intersection of 610 and 612~ slJOwn on the sketch.,
with the three passengers and was seen again by the same
witness, at Blackwood on U.S. Highway 23, about seven mHes
east of Appalachia, coming in the direction of Norton. U. S.
Hig·hway 23 runs parallel with road 610 from three to five
miles north and is not shown on the sketch. They intersect
in the middle of the town of Big Stone Gap and near the
western corporate limits of the town of Norton. By a previous arrangement, l\'fr. Spears ~eturned to Big Stone Gap
about 9 a. m., of the same evemng to get the two passengers
and return them to their homes. He passed the scene of the
accident going and coming on that trip and a day or two before the accident, about April 21, he passed the scene of the
accident two or three times delivering telegrams. On _A_pril
21, or 22, he and his wife noticed that his radio aerial or
metal shaft, from five to six feet long on the side of his car,
was ·broke and gone., which he concluded had been done by
a truck where his car was parked near his home. Ten or
eleven days after Mr. Huff was found lying on the edge of
the road, the son-in-law of the deceased, found a piece
10* of *a small radio aerial plastic clamp onthe gravel along
the edge of the road near where Mr. Huff was found,
which fit i11:to another part of a broken clamp, which the State
Patrolmen say they had removed from the taxi. The State
Patrolmen and others, during the ten day period, bad thoroughly searched the scene of accident, more than fifty times,
according to their statements, for any such an object that
might give them a clue as to the identity of the car involved,
and had found nothing. The officers had made a thorough
investigation several times in the community where the accident occurred, and in the back valley on Highway 612.
They found some several witnesses who testified that although they were not asked until several davs after the accident, that they remembered seeing Mr. Spear's taxi pass on

I
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the evening of the accident with the two lady passengers and
they thought that they saw the same car pass again going
west on Hig·hw:ay 612 towards .Big Stone Gap, in thirty or
forty-five minutes, with only the driver.
The plaintiff's
theory is that Mr. Spears let out the passengers at Big Stone
Gap and was returning to Norton over Highway 610 when
the accident occurred, and he failed to stop, and went on a
distance of about eight hundred feet to the intersection of 612
and then turned to his left in a westwardlv direction and then
went back over 612 as he had traveled with his passengers a
short while before.
On this issue there is a conflict in the evidence and possibly enough to create a suspicion against Mr. Spears.
11 * *The witnesses who testified that they saw what they
thought to be the same car the second time some thirty
or forty-five minutes a part, traveling towards Big Stone Gap
on 612, said that the car each time was going at a reasonable
rate of speed; that it was about a mile and a half west of the
intersection with 610 and the road was dustv. But thev contradicted themselves as to the color of the car, the taxi sign
and markings on it. After the broken plastic clamp piece was
found by Mr. Huff's so11-in-law, the State Patrolmen, who
showed a good bit of zeal in behalf of the plaintiff, anested
Mr. Spears ou a hit-and-run and man-slaughter charge. Th.e
hit-and-run indictment against Mr. Spears was tried at the
August term of court, resulting in a verdict against him and
a sentence of one year in the penitentiary. The trial court
who heard all the circumstantial evidence, set the verdict
aside and granted a new trial. Thereafter, on the 28th day
of September., 1945, the plaintiff, the widow and administratrix of Mr. Huff, filed this suit by Notice of :Motion, for death
by wrongful act.

ARGUMENT.
On the Evidence:

This record, presents a case where a fifty-nine year old
normal man, in possession of all his faculties and senses, was
found wounded and unconscious, near the edge of the hard
surface of the highway, on bis right side thereof, in the direction that he was last seen walking .. No one saw the accident and the evidence was circumstantial. It is not
12* known how long *he had been lying there before he was
discovered by the one witness who testified as to where
he was found. Automobile tire tracks at the scene indicated
that he was struck from behind by an automobile going in
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the same direction in which he was walking, but there was no
direct or primary eYidence introduced that he was struck by
an automobile. In fact there was no medical or other direct
evidence introduced showing the cause of death. The State
Patrolmen, charged with the duty of investigating highway
accidents, immediately got busy and searched the scene and
inquired of the citizens throughout the community, for clues.
The circumstantial eYidence found a few days later., indicated
that the same or similar dark colored taxi automobile passed
down the back valley road, Highway No. 612, a distance of a
mile and a half from the scene of the accident and on a different road than road 610 where the accident occurred, from
thirty to forty-five minutes apart., and the piece of broken
plastic radio clamp that fastens the aerial on the side of an
automobile, alleged to have been found near the srene of the
accident, which fit into another piece found on the taxi automobile in question, is the gist or substance of all the evidence
as to the identity of the car involved. The defendant Spears,
charged with the wrongful act, a middle aged man, stands
high in his community and has served several years as an
officer of the county of "\Vise and the town of Norton. His
character and integ·rity was not attacked, because it was
above reproach. He didn't know the unfortunate man Mr.
Huff, and, of course, neither feeling nor ill-will could have
been a motive. If the deceased was struck bv an auto13* mobile, $and it is conceded that this was probable, the
fact that two or the same taxi automobile was seen some
distance from tl1e scene on another road, going in the same
direction, and the !act that the pieee of plastic clamp was
found near the scene, could not possibly create more than a
suspicion against the defendant, Spears. It could have been
a coincidence, and such evidence does not prove the necessary
facts by a preponderance of the evidence, and fails to make
out a prima f acia case. Suspicion and probability of a fact
are not sufficient.
The only issue in the plaintiff's and defendants' evidence
was whether the defendant Spears was the driver of the automobile that struck Mr. Huff. There was no conflict in the
evidence introduced by the parties on the tire marks and other
physical facts found at the scene. The defendants introduced
no evidence on this issue or phase of the case and all the
evidence introduced on this angle was by the plaintiff and she
is bound thereby.
While we have an unexplained arcident and believe that
this court will have no difficulty from the physical facts shown
at the scene, in reaching· a conclusion that this is a case of
contributory or concurring negligence on the part of the de-
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ceased, and that the doctrine of the last clear chance does not
apply, we will discuss the issue as to the identity of the driver
of the car., first, and then take up the other questions of contributory and concurring negligence, etc., as shown by the
plaintiff's own evidence.
14*

*(1) Was the defendant Spears the driver of the automobile that struck the deceased?

Pauline Murphy, witness for the plaint1ff, statetl that she
and her mother, Mrs. Ollie Reed, and a girl frieud, Miss Helen
Lyons, became passengers in Mr. Spear's taxi, in Norton on
the evening of the accident; that her mother, Mrs. Reed got
out of the taxi at her home east of the intersection of High..
way 612 with Highway 610, as shown on the sketch; that she
and Miss Lyons went on to Big Stone Gap in the taxi, over
Highway 612; that she and her companion got out of the taxi
near a filling station and went to the show and the taxi made
a U-turn and started back on 610; that later in the evening
about 9 p. m.., Mr. Spears returned with the taxi and carried
them home. Mr. Spears admits a11 of this and. says that after
he made the U-turn that he turned north on a side street that
connected with U. S. Highway 23, running north into Appalachia and on this point he is not only uncontradicted, but is
supported by the statement of the witness, Alex Blevins, who
passed him about seven miles east of Appalachia, at the mining town of Blackwood, going· in an eastwardly direction towards the town of Norton. The evidence therefore, of Pauline
Murphy does not prove anything that is not fully explained by
this defendant.
Ollie Reed, plaintiff's next witness, testified that ~he heard
of Mr. Huff being found, some forty-five minutes to an hour
after she got out of Mr. Spears' taxi at her home. This
proves notl1ing against Spears.
Hattie Cochran, who lives in the first house about
15$ •one-quarter of a mile west of the scene on Highway
610, testified that she saw :M:r. Huff going with a mowing
scythe on his shoulder in an eastward direction towards his
home a short while before she heard that he was lying beside the road injured. When she passed him he was walking on his left side of the road and was about one-third of
the distance between her home and the scene of the accident
as she had about twice the distance to go that he did. This
witness further stated that she thought that sl1e had seen
the defendant Spears possibly before, or it might have been
after she passed Mr. Huff, but she was very indefinite about
this and it was shown by Henry Sturgill, a disinterested wit-
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ness for the defendants, and the defendant Spears himself,
that they went and talked with her on two occasions after the
accident and that she didn't know Mr. Spears. She stated
that she wished she knew more on the defendant Spears,
showing her bias, feeling and prejudice.
Verdie Slemp, Edna Harold, Ray Gardner, Jean Casteel,
Simon P. Gilley, Mrs. Bessie Minor and Charles Reed, testified that they saw the taxi automobile on its second trip going west down the back valley road No. 612,: toward Big Stone
Gap. Some of them said :it looked like the same automobile
that had passed about forty-five minutes before, but there was
quite a conflict in their description of the car as to the color,
the taxi sign and numbers on the side and the taxi light
sign on the top. Some of these witnesses thought the sig11 on
top was a rectangle, others thoug·ht it was a v-shape· and some
said it was a cylinder shape. Only two of thP-se wit16* nesses, Gilley and the *'Casteel girl said that they recognized the driver to be the defendant Spears, and they
didn't see any passengers with him. The Casteel girl saw the
taxi about a mile and half from tl1e scene of the accident and
Gilley says that he passed it about three miles west of the
accident. Thev both testified that the defendant bad on the
usual cap wor11 by taxi drivers in this section. The defendant
Spears testified that be bad on a bat when he took bis passengers to Big Stone Gap on that evening. It is sl10,vn in
the record that there are seYeral taxi automobiles in Norton,
Big Stone Gap and Appalachia, which serves the section
where the accident occurred, similar in appearance to the
taxi driven by Mr. Spears, and that it would be difficult to
distinguish between them at any distance.
The witness, Barney Williams, son-in-law of tl1e deceased,
says that he found the small piece of plastic clamp near w11cre
Mr. Huff was lying, eleven days after the accident and after
the State Patrolmen and others had been to the scene fifty
times or more, looking for a piece of automobile or any object
that might give a clue as to tJJe identity of the car involved.
He was very much interested: since he lives with the plaintiff,
and the verdict, if allowed to stand will inure to his benefit.
This piece of plastic clamp could have gotten. to the scene
of accident in two ways; first, it could have jarred off at that
point, having been broken before the accident as shown by
the defendants' witnesses, on the trips the car was driven
over the road a day or two before the accident, or when the
car passed the scene on the second trip that the defend17* ant *Spears made to Big Stone Gap for his passengers
about nine o'clock that evening, or second, it could have
been placed there by the witness, William, or some one else.
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On the day ·,of the accident and before the defendant Spears
took the passengers to Big Stone Gap~ he dent a fender on
this automobile on another trip in the community of West
Norton, and the morning· after the accident he had this repaired. The officers at first seized upon this to connect Spears
with the accident to Mr. Huff, and this and the finding of the
piece of plastic clamp, the seeing of the second taxi on Highway 612,, comprise the links in the chain of circumstantial evidence against the defendant Spears.
At the trial (Tr., pp. 240 and 241), the plaintiff abandoned
its previous contention in the bit-and-run crimirml case that
the dent in the fender had any connection with the accident
and conceded that the dent occurred in another accident. The
two State Patrolmen testified that thev arrived at the scene
of accident fifteen minutes after it happened (Tr., p. 157};
that they returned to the scene at least fifty times (Tr., p.
179) ; looking for clues, before the piece of plastic was found
eleven days later; that during all these trjps tl1ey didn't find
any objec.t that gave them a clue, except they thought that
the imprint of the tire treads in tl1e dirt, were that of a recapped tire, similar to the tread on the tires on the Spears
car, but they conceded that most all automobile th-es in this
section at that time Imel a recapped tread similar to the~ imprint on the dirt at the scene.
*This covers in substance the evidence on this issue
18* as to the identity of the defendant's car, and it will be
observed that there are only two links in the cliain of
circumstantial evidence left, that is, the alleged finding of
the piece of plastic clamp at the scene of the accident and
the seeing of the second taxi automobile going· down the back
valley road, which looked like the first. It is entirely possible that both of these links were coincidences and had nothing wbatever to do with the accident. The officers examined
the car immediately after they learned that the dent in the
fender had been repaired the morning after the accident, but
they found no blood on it, or other evidence from which to
reach a conclusion that it was involved in the accident. The
defendant Spears testified that he did not drive over Highway 610 at the scene of the accident until between eight artd
nine o'clock that evening when he went to Big Stone Gap
to get his passengers; that his car was not on Highway 610
between four and five p. m., when the accident occurred and
that he was not the guilty party. The defendant Spears,
Robert Salyers, Mrs. Spears and Albert Doby testified that
the radio aerial was broken off a few days before the accident, and Albert Doby testified that he noticed that the
plastic clamp was cracked and a piece of it was gone before
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the accident. J. E. Caldwell testified that he passed a large
car that looked like a Packard Coupe, a mile and a half or
two miles west of the scene going towards Big Stone Gap,
running very fast, and that it crowded him out of the
19* road on a curve; that Mr. Spears was not *the driver
thereof; that he came on to the scene of the accident
and saw Mr. Huff lying near· the edge of the road, and in a
few minutes the milk truck which had been sent for, arrived
to carry Mr. Huff to the hospital at Norton. The seeing of
the large car going fast west of the scene of the accident is
corroborated by Mrs. Cochran, who told Mr. Camblos, the
:first one to :find Mr. Huff, that she had seen a car going- towards Big Stone Gap at a fast rate of speed. It is entirely
possible that this large car, going west, swung to its left as
Mr. Huff was crossing the road, running over him on its lefthand side and making the tire marks in an arc found on the
shoulder and bank. The blood spot six feet to the west of
his feet could have been the point where he was first knocked
down and in his unconscious struggle or efforts to get up, he
pulled himself six feet to the east.
We will not discuss the defendants' evidence on this issue
further, since the verdict has been approved by the trial court
and this court will look at the plaintiff's evidence to see if
it made out a prima facie case. We do not believe that the
plaintiff's circumstantial evidence was of sufficient weight
to go to the jury. It did not create more than a suspicion
against the defendant Spears and certainly not more than a
probability. We believe that it would be a dangerous precedent to allow such evidence to· go to the jury and result in
a verdict based on suspicion, prejudice, presumption and inference.
·
The defendants introduced no evidence on the negligence
of the driver, on the contributory and concurring negligence
of the deceased, or whether the doctrine of the last clear
20"" chance *applied, as revealed by the physical facts at
the scene, hence, we only have the evidence introduced
by the plaintiff, by which she is bound. ,ve now come to the
second issue of fact.
(2) Was Mr. Huff struck by an automobile and was the
driver of the car guilty of negligence T

It is conceded that the evidence was probably sufficient
to show that an automobile was involved but no one testified
that the marks on the deceased showed that he was struck
by an automobile and it is entirely possible that he could
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have been injured otherwise and placed there and the tire
marks on the bank could have been made by a car at some
other time. It is unexplained and we are left to a large extent to guess and conjecture. But assuming that he was
struck by an automobile, let's look at the facts and see if
the driver of that car was guilty of negligence. The plaintiff admits that Mr. Huff was on the wrong side of the road
and was walking east at the time of the ac~ident. Mr. Camblos, a reputable attorney and citizen, the first to find Mr.
Huff, testified :
Tr., p. 9:
A. There is a pretty sharp curve just beyond there, the
Big Stone Gap side the way I was going. It was uphill
around the curve, but coming this way it is downhill, of
course, and I have nearly been run over a couple of times
when I was driving around that curve.
Tr., p. 12:
A. I found the tracks of an automobile which had come
around that curve and had gone entirely off of the hard
surface on the north or Norton side of the road. The righthand side of the road as that automobile was traveling.
21,r,:

•Tr., p. 13:

A. All four wheels of that automobile were off of the hard
surface for an estimated distance of somewhere from thirty
to sixty feet.
Tr., p. 14:
A. It was twenty or twenty-five feet, at least, that all four
wheels were off of the road. And it looked to me from where
Mr. Huff was lying as if he had been struck almost by the
middle of the automobile. He may have been a little toward the middle of the wheels of the automobile.
Tr., p. 15:
A. I would say that the nearest side of Mr. Huff's body,
which would be his right side the way he was lying, was two
to three feet from the edge of the hard surface.

H
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Tr., p. 16:
Q. Did you notice along the road there at any point the
tracks that Mr. Huff had made where he bad come into the
road or anything of that sort?
A. No, sir, I have no idea where he had been. I believe a
foot or two the Big Stone Gap side of the little spot of
blood there were two tracks, two marks four to six
inches apart. There was sort of gravel on the shoulder
there, and it looked from those tracks as if they were where
a man had his feet when they had been shot out from under
him, just quick scuff places like that, and I thought the track
to the right was larger than the one to the left; and it looked
like to me the man had his weight on his right leg when the
wheels were-when the wheels struck his feet out from under
him.

Tr., p. 17:
Q. I believe you say his body was lying pretty well right
· in front of that old Jones house there!
.A. It might have been just a little bit the Big Stone Gap
side of the walk gate that led up to the front of the house.
Mrs. Hattie Cochran testified that she met 1.vir. Huff just
west of the scene of the accident coming east walking22* on *his left side of the road.

Tr., p. 75:

Q. As you were walking along the hig·hway that afternoon,
did you meet Mr. Huff?
A. Yes, sir.
Q. Where did you meet him on the road¥
A. I met him just beyond where he was hit, where a little
drain went under the road.
Q. What part of the road was he walking on at that time!
A. He was walking on bis left.
Q. On his left side of the road?
A. Yes, sir.
Tr., p. 76:
Q. Which one had to g·o the f artberest, you to go to Gibson's or Collier's place, or Mr. Huff to go to the place where
he was hit and killed?
A. I had to go twice as far as he did.
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Creed F. Collier testified that the blood stains were 20
feet west of the walkway leading into the front gate at the
Jones house.
Tr., p. 93:
A. I would say about 20 feet, I think. I don't think it is
more than 20 feet.

*

*

Q. How far was this location from where he was bit there,
from his home?
A. Well, I don't know just how far it was. You would
come down that straight there and everybody knows where
the Jones house was. I wouldn't know how many feet it was
because I didn't measure it.
23*
*Q. A pretty good piece?
A. Yes, sir, a right smart piece.

Tr., p. 94:
A. And then it looked like 15 feet from where this blood
laid on the ground that the car had turned over to the right
and got up next to the fence about where this wire fence
goes through there and got out of the ditch line, the right
rear wheel coming this way had got out of that, and it come
on down there and passed the gate and looked like it pulled
back a little toward the left and come on down and run right
over the center of this pipe.
Barney Williams testified the blood was on the right-hand
side coming towards Norton and about two feet from the
edge of the hard surface.
Tr., p. 137:
Q. And the right-hand side coming to Norton?
A. Yes, sir. .
Q. Was there any blood on the hard surfaced part of the
road?
A. If there was, I didn't see any.
Q. How far off of the hard surface was the blood you saw?
A. It must have been-I don't know hardly-I couldn't say
exactly-I don't believe it was over two feet off of the hard
surface though, or something like that.
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L. E. Thomas testified:
Tr., pp. 157 and 158:

Q. Was there any blood on the hard surfaced road 1
A. No, sir, I don't recall I saw any blood on the hard surfaced road. It was just off on the grass.
Q. Where did these tracks you found there extend, from
and to what points Y
24'*
*A. Those tracks that I saw-that road at that particular place is very curvy through that area, but the
general direction of the road is east and west, and at this
place the road had turned from an east and west direction,
and was going almost north and south, and those tracks were
on a curve off of the hard surface and were forty-five feet
long and on the side of the highway in the direction of Norton.
Q. You say the tracks were forty-five feet long; is that
the distance the entire car was off of the road or part of the
car?
A. That was the distance the entire car was off of the road.

Tr., p. 159:
Q. Which wheel was that that was six feet from the edge of
the macadam Y
A. That was the left wheel of this car.

Tr., p. li7:
Q. You found nobody who claimed to be an eyewitness of
Mr. Huff's accidenU
A. No, sir, I haven't talked with anyone who stated they
saw the accident.
Q. It is just a question of who might have been down there
at the time who could have been connected with iU
A. Yes, sir.
Q. You knew, Serg·eant Thomas, the tire tracks you saw
down there and have· described are one of the most common
tire threads in this part of the country, or were at ·that time;
isn't that true?
A. Yes, sir. There are a number of tires which have the
same tire tread.

.-

1
I
-

•I
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S. J. Couch testified:
Tr., pp. 192 and 193:

.A. ***we observed two car tracks running from the edge
of the road on the right side of the road coming toward Norton, starting along the edge of the road up on the ditch line
and made an arc and back down to the hard surface.
25 * the closest track *to the edge of the hard surface was
about six feet. There was a place which indicated
where the victim had laid, I imagine about two feet from
the hard surface.
Q. Was there any blood on the hard surface at all T
A. I didn't notice any there at all, sir. It was all off of
the hard surface.
Tr., p. 194:
Q. Were there any signs of a skid mark on the hard surf ace as if the brakes had been applied and the wheels skidded 7
A. I am not positive about that.

*
Q. How long was it back up the road toward Big Stone
where you could see the signs where he left the highway!
A. That was the sixty feet, but the arc was forty-five with
all four wheels on the bank.
The only reasonable conclusion to be reached from this
evidence is that the driver of the car, after passing around
the curve, was confronted with a sudden emergency; that he
swerved his car to the right in an effort to avoid striking
M:r. Huff and the latter continued to the right and was struck
by the car. There was no evidence of excessive speed or
failure to keep a lookout on the part of the driver of the
automobile.
There were no skid marks found and the car had stopped
in a very short distance. It is evident that the driver became shocked and excited and momentarily lost his reasoning power and drove on without rendering aid. The driver
had the right to assume that his side of the road was clear
as he came around the curve and the evidence shows that he
was keeping a lookout and as soon as he saw Mr. Huff
26* he made every reasonable *effort to avoid striking him.
We, the ref ore, submit that there was not a scintilla of
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evidence from which an inference might be drawn that the
driver of the car failed to use ordinary care.·
(3) Was the pedestrian, Mr. Huff, guilty of contributory
negligence?
The position of his hat, the scythe, the blood spot, and the
position of his body along his right side of the hard surface,
conclusively establishes that he was on the wrong side of
the road, that is, to the right of the center on the hard surf ace, when struck from the rear; that he was walking in an
eastwardly direction on his right-hand of the road, directly
'in violation of Section 2154(126) Sub (f) of the Virginia Code.
He was, therefore, guilty of contributory neg·ligence as a
matter of law, and this negligence was the proximate cause
of his fatal injuries, and according to the facts at the scene
this negligence continued up to the point of contact with the
automobile. It is not shown by the evidence that he intended
to go into the front gate at the Jones house. This was merely
a surmise on the part of the witness, Mr. Collier. But for
the sake of argument, assuming that he did intend to go in
the front gate entrance, he was from all of the evidence, some
20 feet west of the path leading into the front gate when he
was struck, and was walking east. He evidently had been on
his left-hand side of the road out of sight of the driver of
the car east of the curve as the driver came around the
curve and he started across the road at an angle, intending to walk down that side to the gate, as this *route
27"' was a bit shorter and would have saved him a few steps,
and as he approached the right side of the road he came
·1n view of the driver of the car and he continued on across
the road and the driver tried to cut around him on the right,
.:and the car came in contact· with his body near the rightband edge of the hard surface. Mr. Huff had the right to
cross the highway at right angles to the front gate, but he
did not have the right to cross diagonally or to walk east
on the right-hand side of the road without being guilty of
contributory negligence. It was his duty to keep a lookout
both ways and see that he could cross the road in safety and
if he looked and didn't see the car, he was negligent, and if
he did see it and still went on across, he was negligent.
So far as the record is concerned, he possessed all five of
bis senses and was a normal man for his age, and he had a
far greater opportunity to save himself from the accident
than the driver of the car. We, therefore, submit that every
logical view that could be reached from the evidence, is that
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he was guilty of contributory and concurring negligence that
was not only a contributing, but the proximate cause of his
fatal accident.
(4) We next have the issue-did the driver of the truck
have the last clear chance to avoid the accident, and does
this doctrine apply?
The plaintiff didn't ask for an instruction on the doctrine
of last clear chance, and it is assumed from this that she
does not contend that the driver of the car bad the last clear
chance after he saw, or should have seen, Mr. Huff in a
28"' •place of peril, unconscious of the danger. The instructions given for the plaintiff, however, permitted the
jury to assume that the driver of the car had the last clear
chance to avoid the accident. There was not a scintilla of
affirmative evidence or evidence of any kind for that matter,
showing that the driver had the last clear chance to avoid
the accident. The jury naturally would be prejudiced in a
case of this kind if they believed that the defendant Spears
was guilty, because he failed to stop. This made other points
in the evidence appear large and were the refore given much
greater weight than reasonable fair-minded men should have
under the law. There was no conflict in the evidence as to
the tire marks, spot of blood and other physical facts at the
scene, and reasonable fair-minded men could only conclude
that the driver of the car did everything he could to avoid
the accident. The jury should not have been allowed to guess
and conjecture, based upon their prejudice and feeling, because the driver of the car failed to stop and render aid. The
court erred in permitting the jury to pass upon the facts
when every reasonable conclusion from the physical facts
at the scene exonerated the driver of the car of negligence.
The trial court, the ref ore, should have sustained the defendants' motion to strike, (1) pecause the evidence only created a suspicion that the defendant Spears was the driver
of the car and did not make out a prima f acie case on this
issue; (2) that the plaintiff failed to show by a preponderance of the evidence that the driver of the car was guilty of
negligence; (3) that every reasonable deduction that
29* could be drawn from the *evidence showed that Mr.
Huff was guilty of contributory and concurring ;negligence as a matter of both law and fact; and (4) that the
last clear chance doctrine does not apply.
It will be noted that the allegations of negligence in the
notice of motion are: "negligently failed to maintain the
proper lookout for pedestrians using said road and highway
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and especially for. plaintiff's decedent, Patrick Huff; and
negligently failed to drive ~aid automobile at a moderate
and safe rate of speed and negligently failed to sound the
horn of said automobile; and negligently failed to drive and
operate said automobile ·on your right-hand side of the hard
surface or travel portion of said road and highway, but carelessly, negligently and recklessly drove said automobile at an
unreasonable and improper rate of speed, off the said travel
portion of said road and highway onto the shoulder of said
road where plaintiff's decedent was then and there walking
as he had a right to do." The plaintiff utterly failed to
prove either of these allegations. It is alleged that the driver
of the car did not have the right to drive it near the right
edge of the hard surface where Mr. Huff was found, and it
is interesting to note the allegations that Mr. Huff had the
right to walk upon his right side of the highway, notwithstanding the ·provisions of the statute and the holding of this
court in numerous cases.
We submit that the plaintiff failed to prove a single allegation of negligence in her notice of motion, and that her
own evidence of the physical facts at the scene show that
the deceased was guilty of contributory and concurring negligence, and that there was no issue to submit to the
30* jury *and the court should have sustained the defendants' motion to strike the plaintiff's evidence.
ARGUMENT.

On Law:
This court in cases where the facts were similar, has invariably held with the position taken by these defendants,
that is, that the plaintiff failed in such cases to make out his
case and that he was guilty of contributory or concurring
negligence that barred recovery. One of the most recent
cases in point being Arnold v. H7 ood, 173 Va. 18, 3 S. E. (2d)
374, decided June 12, 1939, in which Eggleston, J., delivered
the opinion. In that case Arnold, while walking southward
along state highway between Eagle Rock and Clifton Forge
in Botetourt County, was struck and killed by a truck owned
by Woods and others. Arnold's administrator brought suit
against the owners and operators of the truck, alleging that
death was proximately due to the neg·ligence of the driver.
At the place where the. accident occurred the highway was
straight and run through a rolling country. The paved portion of the road was about 23 feet wide. The only eyewitness
to the accident was the driver of the truck, who was not
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called to testify. The plaintiff introduced three witnesses
to whom the driver had given statements as to how the accident occurred. To one, a State Highway officer, he said
that the deceased was walking in the opposite direction on
the west side of the highway and as the truck drew abreast
of the deceased the latter made a run and lunged beneath
the wheels of the truck. To the two others, the admin31* istratrix and *the sister of the deceased, that the deceased was on the east side of the road and that when
the truck reached him, he took three running steps and threw
himself under the wheels of the truck. The truck driver was
blind in his right eye, but had a driver's permit. The defendants filed a demurrer to the evidence, which was sustained by the t:~ial court. The administratrix insisted that
the facts and the circumstances related were sufficient to
go to the jury on the question as to whether the driver of ,.
the truck was guilty of negligence, which proximately caused
Arnold's death. She pointed out that according to the statement of the driver to her and the sister of the deceased, the
latter was walking on the proper side of the road; that the
road was straight and the driver's view on ahead was unobstructed; that the accident happened during day light; that
the fact that the truck stopped 137 paces beyond the body
of the deceased, showed that it was being driven at an ex-·
cessive rate of speed; and that the driver's statement to the
police officer that the deceased was walking on the west side
of the road, and his contrary statement made to the relatives of the deceased that he was walking on the east side,
proved that the driver was not keeping a proper lookout for,
and did not see the deceased in time to avoid the collision,
or by reason of impaired vision, was unable to see him. The
court stated that the weakness of this argument was that it
is based on presumptions, directly contrary to the known
facts; that there was no evidence that the driver was not
keeping a proper lookout or that he failed to see the deceased, nor was there any evidence that the driver was
32• *proceeding at a reckless or unlawful rate of speed or
that he did not have his truck under proper control.
We here quote the major part of the holding in that case,
which is applicable to the facts in the present case.
3 S. E. (2d) 376:
''If the accident happened in the manner in which the
driver stated, clearly he was not at fault. It was a plain
case of suicide.
"If, on the other hand, we discard the driver's statements
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as being improbable and incredible, then we have no evidence as to why or how the accident happened.
"This court said in Chesapeake O!Yla Ohio R. Co. v. Heath,
103 Va. 64, 66, 48 S. E. 508: 'The party who affirms negligence must establish it by proof sufficient to satisfy reasonable a;nd well-balanced minds. The evidence must show more
than a probability of a negligent act. An inference cannot
·be drawn from a presumption, bitt m1.Mt be founded: upon some
fact legally established. This court has repeatedly held that
when liability depends upon carelessness or fault of a person,
or his agents, the right of recovery depends upon the same be;.
ing shown by competent evidence, and it is incumbent upon·
such a plaintiff to furnish evidence to show how and why
the accident occurred-some fact or facts by which it can
be determined by the jury, and not be Jeff entirely to conjecture, guess, or random judgment, upon mere supposition,
·
without a single. known fact.'
"See, also, Virginiam, R. Co. v. Underwood, 152 Va. 264,
275, 146 S. E. 277; Southern R. Co. v. Hall's Adm'r, 102 Va.
135, 45 S. E. 867. ''
"Neither is there any merit in the contention of the administratrix that the doctrine of res ipsa loquitiir applies.
· ''In the first place, it is well settled in this State that this
doctrine applies only in the absence of evidence and when
the cause of the accident is not explained. It does not apply where, as in the instant case, there is evidence explaining the cause of the accident. Richmond v. Hood Ru,bber
Prodwcts Co., 168 Va. 11, 16, 17, 190 S. E. 95; Norfolk Co-caCola Bottling Works, bw., v. Krausse, 162 Va. 107, 115, 173
S. E. 497; Riggsby v. Tritton, 143 Va. 903, 912, 129 S. E .
.493, 45 A. L. R. 280.
33*
e, 'In the second place, even if we reject the truclt
driver's version of the accident, still the doctrine does
not apply. The doctrine rests upon the assumption that- th~
thing which causes the injury is under the exclusive management and control of the defendant, and that the accident
is such as in the ordinary course of events does not happen
without fa ult on the part of the defenclant. Duke v. Luck,
150 Va. 406, 412, 143 S. E. 692. But the doctrine does not·
apply in the case of an unexplained accident which may
have been attributable to one of several causes, for some of
which the defendant is not responsible. Peter.r; v. Lynchburg
Li,qht <t Traction Co., 108 Va. 333, 337, 61 S. E. 745, 22 L. R.·
A., N. S., 1188; Riggsby v. Tritton, supra, 143 Va. 903, at
pages 914, 915, 129 S. E. 493, 45 A. L. R. 280.
"Now, it is a matter of common knowledge that collisions
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between motor vehicles and pedestrians frequently occur on
the highways without fault on the part of the drivers of the
vehicles and due to causes entirely beyond their control, such
as the negligence of pedestrians themselves.''
The action of the lower court in sustaining defendant's
demurrer was uffirmed.
1. The court erred in submitting to the jury the circumstantial evidence on whether the defendant Spears was the
driver of the car in question and whether he was guilty of
negligence that was the proximate cause of the accident.
In the instant case there was no affirmative and preponderating proof that the defendant Spears was the driver of
the car in question or that the driver of the car was guilty
of negligence. The degree of proof required on both points
must be more than a probability.
In the case of N. ~ W. R. Co. v. Johnson's Administrator,
103 Va. 787, 50 S. E. 268, the plaintiff's decedent, a licensee,
was struck and killed by a train, and the defendant demurred
to the evidence. This court, speaking through Harrison, J .,
said:

34*

*103 Va. 789:

'' The burden is on the plaintiff to prove the negligence
alleged, and the evidence must show more than a mere probability of negligence. It is not sufficient that the evidence
is consistent equally with the existence or non-existence of
negligence. There must be affirmative and preponderating
proof of the defendant's negligence. N. & W. Ry. Oo. v.
Cromer, 99 Va. 765, 40 S. E. 54."
The trial court's order, overruling demurrer was reversed.
To the same effect, see N. <t W. Ry. Co. v. Pool's Admr., 100
Va. 148, 40 S. E. 627.
In the 1938 edition of Michie's Automobile Law, at page
592, we find the cases grouped in the footnotes, at page 579,
supporting the text as follows :
'' The negligence must be proved by direct or circumstantial evidence, and must not be left to conjecture or random
guess. It will neither be inferred from the mere fact that
the injury occurred, nor from the presumption of care ·on
the part of the plaintiff. As observed, it must be proved by
affirmative and preponderating evidence, and, therefore, there
must be more than a probability of negligence. If, there-
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fore, upon the whole case, the conduct of the defendant is
equally consistent with the existence or non-existence of negligence on his part, then the plaintiff has failed to make out
his case. And it need hardly be said that plaintiff cannot
complain because his statements have been accepted as true.
Hence if on his own evidence he has no case, h~ has no case
at all.
"Citing: Davis v. Souder, 134 Va. 356, 114 S. E. 605;
Miller v. Wilson (Mo. App.), 288 S. W. 997, 999.. Plaintiff
must make out his case with reasonable certainty. Berkley
St. R. Co. v. Simpson, 106 Va. 548, 550, 56 S. E. 331; Harris
v. Howerton, 169 Va. 647, 194 S. E. 692; Shiflett v. Virginia
R., etc., Co., 136 Va. 72, 116 S. E. 500; cited in note, 90 A. L.
R. 632; Tidewater .Stevedore Co. v. Lindsay, 136 Va. 88, 116
S. E. 377; Norfolk, etc., R. Co. v. Witt, 110 Va. 117, 119, 65
S. E. 489, cited in notes, L. R. A. 1917E, 52, 168, 207; Virginia Elec., etc., Co. v. Vellines, 162 Va. 671, 175 S. E. 35;
Frazier v. Stout 165 Va. 68, 181 S. E. 377. ''
35*

*The evidence in the instant case as to whether the
defendant Spears was the driver of the car in question,
was circumstantial and left the matter uncertain. The plaintiff's own evidence by the ,;\itnesses Camblos and Cochran,
showed that the accident could have been eaused bv another
On
automobile, or by decedent's contributory negligence.
this point, in Blashfield 's Cyclopedia of Automobile Law, section 6568, we find :
·
"In any of the jurisdictions where the testimony leaves
the matter uncertain and shows that any one of several cars
driving along the hig·hway at the time of an accident might
have caused the injury, the court will not permit the jury to
guess which one caused it, where there is no satisfactory
foundation in the testimony for such conclusion. Star v.
Brumley, 263 P. 1986, 129 Okl. 134."
The plaintiff having failed to prove by a preponderance
of the evidence that the defendant Spears was the driver of
the car in question, and that he was g·nilty of any negligence,
the court erred in overruling the defendants' motion to strike
the plaintiff's evidence on these grounds.
2. We come to the next assignment-wa;, plaintiff's decedent guilty of contributory negligence, barring recovery.
This is the most obvious error in the record made by the
court. The evidence introduced by the plaintiff is the only

J. Vaughn and E. Spears v. Rebecca Huff, Adm'x.

25

evidence on this issue. We believe it conclusively establishes
the contributory negligence of the deceased, both in law and
fact.
There were no eyewitnesses and the deceased was found
sometime after the !1Ccident, lying on the wrong side of the
road, that is, on his right, in the direction that he had been
seen walking. A spot of blood was found six feet west
36* of his '!tcfeet in the gravel near the edge of the hard surface. The plaintiff contends that this is where he was
when he was struck. He had apparently crossed the road
diagonally and was 20 or more feet west of the path leading
through the front gate to the Jones house, which it is contended that he probably intended to enter. He had left a place
·of safety on his left side of the road and crossed the road into
the lane of traffic going east on the rj ght sicle at a most dangerous point where the traffic going east around the curve
had a right to assume that the right (their) side of the road
was clear. He was walking near t.he right edge of, and on
the hard surface in violation of Code Section 2154(126) Sub.
(f), in that _he was not walking as near as reasonably possible to the extreme left side or edge of said road.
Virginia Code, Sec. 2154 (126) sub. (f) :
"Pedestrians shall not use the highways, other than the
sidewalks thereof, for travel, except when obliged to do so
by the absence of sidewalks, reasonable, suitable and passable
for their use, in which case they shall keep as near as reasonably possible to the extreme left side or edge of same."
In the Virginia case of Hutchinson v. Misenheimer, 169 Va.
511., ~94 S. E. 665, decided January 13, 1938, where a hoy was
walkmg westward on the south edge of the road for southbound traffic, with one foot on the hard surface and the other
on the 24 feet parkway, separating such traffic from eastbound traffic, was killed by an automobile when he ran diagonally into the roadway directly in front of the car on hearing the horn thereof, there was a conflict in the evidence as
to the speed of the automobile. This court through
37"~ Gregory, J ., at * page 667, said :
194 S. E. 667:
''What negligence hai:; been Ahown ag·ainst the defendant?
There is no evidence of excessive i.-;peed, or lack of control,
or of other recklessness of any kind. The sole conduct on
his part which the plaintiff complains of and which by any
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reasonable possibility could amount to negligence was the
particular time and place of sounding the horn. If we assume that the defendant was negligent in that respect, the
plaintiff still could not recov~r because his decedent was
guilty of contributory negligence in walking· on the left edge
of the westbound roadway in violation of the statute, and,
further, in running to the right into the highway immediately
in front of the defendant's oncoming automobile. The latter
could not be charged with anticipating that plaintiff's decedent would suddenly dart from a place of comparative safety
to a place of great danger. The testimony shows that if he
had remained on the left edge of the roadway where he was
walking he would not have been struck, and, of course, if he
had been walking in compliance with the statute, upon the left
edge of the eastbound roadway facing oncoming traffic, he
would not have been struck by the defend.ant. Therefore, if
we assume that sounding the horn was an act of negligence
on the part of the defendant, the two acts of negligence of
- plaintiff's decedent (a) walking improperly on the edge of
the highway, and (b) running in front of defendant's car,
would amount to such contributory negligence as to bar a
recovery.
''Nothing remains except the question of whether or not
the last clear chance applies to the facts presented here. As
we have seen there was no excessive speed or other recklessness on the part of the defendant. ·when the plaintiff's decedent ran out into the highway in front of him, he was ·40
feet ( or less) away from him. He had approximately one
second to avoid the injury. He turned his car suddenly to the
right and before he could apply his brakes he had driven
against the plaintiff's dee.edent and inflicted the fatal injury.
'' The doctrine of the last clear ehance is one involving nice
distinctions, often of a technical nature, and courts should be
wary in extending its application. JTa-n Sickler v. Washington & 0. D. Ry., 142 Va. 857, 128 S. E. 36. 'The last clear
chance implies thought, appreciation, mental direction, and
the lapse of sufficient time to effectively act upon the impulse
to save another from injury.' Barnes v. Ashworth, 154 Va.
218, 153 S. E. 711, 720.
38*
*'' The doctrine presupposes time for effective action.
It is not applicab]e where the emergency is so sudden
that there is no time in which to avoid the accident. Unless
there is an appreciable difference in time· between the earlier
negligence of the plaintiff .and the later neglig·ence of the defendant and a last clear chance to avoid the accident afforded
· the defendant, which he fails to avail himself of. the doctrine
does not apply.
·
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'' The plaintiff is not entitled to recover under the doctrine
upon mere peradventure. The burden is upon him to show
affirmatively by a preponderance of the evidence that by the
use of ordinary care after the peril was discovered the defendant in fact had a last clear chance to avoid the injury. A
mere possibility is not sufficient. Washington rfi 0. D. Ry. v.
Thompson, 136 Va. 597, 118 S. E. 76.
''When we apply the foregoing rules to the particular facts
in this case, it is manifest that the evidence is insufficient to
support a verdict predicated upon the doctrine of last clear
chance. The defendant had one second or less to save the
plaintiff's decedent after his peril became known. The time
was so short and the emergency so sudden that the defendant
did not have time to place his foot upon the brake hef ore the
impact. He tried to avoid the· accident by swerving sharply
to his right but without av~il. The plaintiff has failed, as a
matter of law, to affirmatively prove that the defendant had
a last clear chance to save the decedent.
'' To apply the last clear chance to the facts here would in
effect amount to the introduction of the comparative negligence doctrine which, of course, has not been adopted in Virginia except in certain cases, and to wipe out as a defense
contributory or concurring neglig·ence.''
The judgment of the trial court setting the verdict aside for
the plaintiff and entering judgment fo-r defenda-nt, was affirmed.
In the case of Harri.,;; v. Howerton, 169 Va. 647, 194 S. E.
693, decided by this court January 13, 1938, the plaintiff
Harris received injuries arising out of a collision •be39* tween an automobile driven by him, and a parked truck,
on which be contends the defendant failed to display a
park light, and the defendants conceded their own negligence
but relied upon the contributory negligence of the plaintiff to
defeat recovery. The lower court sustained a motion to set
aside the verdict on the ·ground the plaintiff was guilty of
contributory negligence and the verdict was contrary to the
law and evidence. This court, speaking throug·h Spratley, J.,
on the questions of failure to prove negligence and the appearance of contributory negJigence as a matter of law, said:
194 S. E. 697 :
''We are not unmindful of the weight which is, and should
be, given to the verdict of the jury. A verdict disapproved
by the trial judge is, however, not entitled to the same weight.
The trial judge should not set aside a verdict merely because
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he would, as a juror, have found a different one, but he should
exercise the supervisory power conferred by law to consider
whether from the whole evidence in the case, the judgment
is contrary to the law and the evidence, or is plainly wrong.
Where, in a tort action the 1Jlaintiff fails to show his right to
recover, or his contribittory negligence as a matter of law is
disclosed, it is the dit-ty of the trial r.ourt to exercise such
power and. a'U,thority. Saunders v. Temple, 154 Va. 714, 153
S. E. 691; Shoemaker v. Andrews, 154 Va. 170, 152 S. E.
370. ,,

"In Virginia, we held in the case of Kinsey v. Bru,qh, 157
Va. 407,161 S. E. 41, that: 'The violation of an ordinance or
statute does not make the violator guilty of negligence which
will support a recovery for damages unless such violation ii·as
the proximate ca,iise o.f the injury.' Cases cited.''
"It is the established rule in Virginia that the question of
contributory neg·ligence is a question for the jury when the
facts are in dispute; hut, if the f a.cts upon which that question
hinges are so certain and u1u:ontro,ve·rted that fair-minded
men ought not to diff'er in their concl·itsions therefrom, then
it is a quest-ion for the court.''
The judgment of the lower court was affirmed.
*In the present case the walking of the plaintiff's
decedent on the wrong side of the road was beyond question a material contributing factor a11d if not the sole proximate cause of the fatal accident to him.
In the Virginia. case of Frazi.er v. Btoitt, 165 Va. 68, 181
S. E. 377, a pedestrian who was in full possession of her
faculties, observed the approach of an automobile but undertook to cross the street in front of it, which she ceased to
watch when she stepped off the hard surface on the opposite
side on to the earth shoulder, at which time she was struck
by the automobile. The evidence was in conflict as to the
speed of the car, and when the driver, Frazier realized that
the plaintiff intended to attempt to cross in front of him, in
the emergency, he put on his brakes, cut his car to the right
and thought that be had cleared her until he heard the noise
of the impact against the left side of his car. Frazier's counsel admitted that the evidence was probably sufficient to convict him of primary negligence, but contended that the plaintiff Stout was guilty of contributory negligence. The judgment of the lower court for tl10 plaintiff was reversed by this
court, and Eggleston, J., delivering the opinion said:
40*

181 S. E. 379 and 380:
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"We have tl1is situation, then, where a pedestrian is in a
place of safety, sees an automobile rapidly approaching, sees
that the driver is not keeping· a proper lookout, yet leaves
this place of safety, and starts across the road. As she crosses
she watches the rapidly approaching car all the time until
she is only one step from its path, then she assumes that she
is safe, although she knows that the car is almost upon her,
stops looking, and steps right in its way.
'' Assuming that the driver was guilty of primary negligence, it is too clear for arg·ument that the *plaintiff,
41 * under the circumstances, was guilty of contributory negligence. See Stephen Putney Shoe Co. v. Ormsby's
Adm'r., 129 Va. 297, 105 S. E. 563; Meade v. 8aitnders. 151
Va. 636, 133 S. E. 711; Bailey v. Forn, 163 Va. 611, 177 S. E.
100.
'' In applying the doctrine of last clear chance and in submitting the case to the jury on this theory, we think the
learned trial court was in error.''
"In Norfolk, Southern R. Co. v. Smith, 122 Va. 302, 94 S. E.
789, 790, Judge Prentis said: 'The doctrine of the last clear
chance has nowhere been better stated than in the syllabus
to the case of Roanoke Ry. & Elec. Co. v. Carroll, 112 Va. 598,
72 S. E. 125, thus: . 'The underlying principle of the doctrine of the "last clear chance", as declared by the decisions
of this court, is that, notwithstanding the contributory negligence of the plaintiff, there is something in his condition
or situation at the time of the injury to admonish the defendant that he is not able to protect himself. The doctrine is
one of prior and subsequent negligenee, or of remote and
proximate cause, and presupposes the intervention of an appreciable interval of time between the prior negligence of the
plaintiff and the subsequent negligence of defendant. "'Where
the negligence of both continues down to the moment of the
accident and contributes to the injury, the ease is one of concurring negligence, and there can be no recovery.' ''
'' All things necessary to a recovery in such circumstances
the plaintiff must prove by a preponderance of evidence.
Pa.ytes v. Da-vis, 156 Va. 229, 235, 157 S. E. 557, 559; Barnes
v. Ashworth, 154 Va. 21R, 248, 153 S. E. 711.''
'' Applying these principles to the case before us, we think
the evidence does not affirmatively show that the defendant
had the last clear clmnce to avoid the accident after he saw,
or should have seen, that the plaintiff was unconscious of
her peril, or was in a situation ·from which she could not by
tlle exercise of ordinary care extricate herself.''
·
In the Virginia case of Paytes, et als., v. Davis. 156 Va. 229,
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157 S. E. 557, a pedestrian, who notwithstanding defective
hearing, started across the highway without looking was injured by a truck, was held to be guilty of contributory
42* *negligence, barring recovery, since there was no evi- .
dence that the motorist· had the last clear chance to .
avoid the accident. Judgment for plaintiff was reversed by
this court and the case dismissed. The court speaking through
Holt, J., at page 559, said:
157 S. E. 559 :
'' Another consideration is to be remembered. Men as reasonable beings are supposed to take reasonable care to protect themselves., and the burden of this assumption rests upon
them until it becomes patent to ordinary men that this rule
of conduct can no longer be relied upon. In Green v. Ruf fin,
supra, the court said :

" 'It is the well-estalJlished rule of law in Virginia in the
application of the doctrine of the last clear ehance th}lt, seeing a person in the apparent possession of an his faculties
with back turned to an approaching vehicle or with head
bowed or turned away, approaching the track of the vehicle,
with no superadded circumstances, or evidence of uncon- .
sciousness of peril, does not impose upon the operator of the
vehicle the ·duty of preYision; he has thP rig·ht to assume that
a normal person in a situation requiring· tbe exercise of prudence will use his faculties in timP to prevent his injury. Thdt
is the course of human experienc~.' ''
In the case of Virginia Railimy and Powe.r Cornpwny v.
Boltz, 122 Va. 649, 95 S. E. 467, the plaintiff, a woman of intelligence and activity, aware of the dang·er of the situation,
and with nothing to distract or hinder her vision., walked upon
the street railway track, twenty-seven feet from the crossing,
without taking adequate precautions for her s=1.fety, was precluded from recovering as a matter of law. The opinion at
pages 653 ~nd 654, says :
122 Va. 653 and 654 :.

" 'The look and listen rule is not applied with strictness
to travelers crossing street railway tmeks. But a person
43• about to cross or go upon a street car *track must use
ordinary care in view of all the circumstances and sur.roundings. He must make reasonable use of his eyes and
ears to note the approach of cars, and where there is noth-
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ing to obstruct his view or distract his attention and he goe::s
upon the track immediately in front of a moving car he is
guilty of negligence. He should look for approaching cars
at a place and time when such looking will be effectual." 8
Thomp. on Neg. (White's Supp., 1914), Section 1438.
'' 'The general rule is that the failure of a traveler to look
and listen before attempting to cross a street railway track
is not negligence, per se.: but when the undisputed evidence.
establishes exceptional circurnstances which so conclu-sively
indicate negligence in failing to look or listen that there cat1i
be no reasonable basis for drawirt,rJ a diff e.rent conclusion, the
question is one of law for the court. The duty to look and
listen depends largely on the circumstances of each case.' ''
Idem., Section 1443.
'' 'vVhere the traveler gives a careless look and does not
see or hear a car, he is in no better position than if he had
not looked and listened at all.' Idem., Section 1445.
"'In Glynn. v. New York Cit11 Ry. Co., 110 N. Y. Supp. 837.,
the court said, in a case arising out of a collision hetween a
pedestrian and a street car: ''He was not at a crossing, but
in the middle of the block between 130th and 131st streets,
when he was struck, and there was nothing to obAtruct his
view. While he had a right to cross at that point: dPfendant
had a paramount right to the use of its tracks between intersecting streets, and it was incumbent on the plaintiff to prove
that he exercised due dilig·ence to discover the approach of
the car. Barney v. Metropolitan St. R. Co., 94 App. Div. 388,
394-395, 88 N. Y. Supp. 335; .Thompson v. Huffal,o Ry. Co.,
145 N. Y. 196, 39 N. E. 709; Fenton v. Second Ave. R. Co.,
126 N. Y. 625, 26 N. E. 967. The mere fact that at the time
plaintiff left the curb he thought he had time to cross did
not relieve him of the obligation to look and see where the
northbound car then was. There was nothing to obstruct his
view, and by not looking at nr in the direction of the approachi.n,.fJ car after he left the curb he was .fJ'ltilty of contrib,utory negligence as niatter of law.' "
44•

"'In Michie on Automobiles, at page 30, the text says:

"(1) As to acts done in violation of statute, the courts
generally declare that they constitute 'negligence, per se,' bv
which expression it is meant that such acts are to be declared
as amounting to negligence as a matter of law, and the jury
has no discretion in the matter of varying thereon. Petersburg R. Co. v. Hite, 81 Va. 767, cited in note, 22 L. R. A.
(N. S.) 947; Southern Ry. Co. v. (!ooper, 98 Va. 299. 36 S. E.
388; Seaboard Air Line R. Co. v. Terrell, 149 Va. 344, 141
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S. E. 231, cited in notes, 62 A. L. R. 442, 63 A. L. R,. 922,
1441."
Since the enactment of the Motor Vehicle Code, Virginia
Code 1936, Chapter 90b, Section 2154( 48), et seq., modifying
the rule as to pedestrians and operators of vehicles, the leading case on the subject appears to be South Hill Motor Co.,
Inc., et als., v. Gordon, 172 Va. 193, 200 S. E. 637, in which the
plaintiff pedestrian was walking near his left edge of the
hard surface and was struck by an automobile, decided June
9, 1939. The court discussed the various sections of the
Motor Vehicle Code, which are applicable to the instant case,
including subsection (f) thereof above quoted., and speaking
through Spratley, J., said:
200 S. E. 642 and 643 :

'' The Virginia Motor Vehic.le Code recognizes tlle right of
both the pedestrian and the opera tor of a vehicle 1 to use the
"highways for travel. It prescribes the portion which may
be used by each of· them under certain conditions.· Under
normal conditions, the pedestrian must keep as near as reasonably possible to the extreme left side or edg·e of the highway, and the operator of a motor vehicle must drive upon
his right half of the highway. And when it happens that both
of them desire, or are required, to u~e, at the same time,
that portion of the highway prescribe.d for their use, each of
them must exercise bis respective right to the use with due
regard for the right of the other.''
45*
•X<''The plaintiff can makes no strong·er case than is
shown by his own testimony. He is bound by his account of what be saw and did. His own evidence discloses
that he was guilty of contributory negligence as an efficient
and proximate cause of the collision. .Thalhimer Bros. v.
Ca-sci, 160 Va. 439, 168 S. E. 433; Chakales v. Dhiovmides~
161 Va. 48., 170 S. E. 848; Virainia Electric & Power Co. v.
Velli11es, 162 Va. 671, 175 S. E. 35; Bassett & Co. v. '1Vood,
146 Va. 654, 132 S. E. 700; Davis BakerJJ v. Dozier, 139 Va.
628, 124: S. E. 411; Massie v. Firrnstone, 134- Va. 450, 114 S. E.
652.
"This court has frequently held that where one is under
the duty to exercise reasonable care for the safety of himself
and others, the ,vilful or careless failure to take any available step whatever for his own safety when dang-er is apparent, and can be avoided, constitutes negligence. Even if
a defendant be guilty of negligence, this does not relieve a
plaintiff from avoiding· injury if there is an opportunity for
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him to avoid it up to the moment of the collision. This is but
another way of saying that the doctrine of the last clear
chance applies to a plaintiff as well as to a defendant. This
is true when the negligence of both continues to the moment
of the accident, and contributes to the injury,: unless there
are some peculiar circumstances to take it out of the rule.
Green v. Riiffin, 141 Va. 628, 125 S. E. 742, 127 S. E. 486.
"In Putney Shoe Co., lno., v. Ormsby's Adm'r., 128 Va.
297, 105 S. E. 563, a pedestrian walked out into a busy street
intersection, without looking, and was struck by an automobile, which he might readily have seen coming towards the
intersection, and was denied a recovery.
"In Virginia Electric & Power Co. v. Ford, 166 Va. 619,
186 S. E. 84, 85, where the evidence was nothing like so clear
as in the instant case, Chief ,Justice Campbell said, quoting
from Virginia, E·leotric & Power Co. v. Vellines, supra, 'Continued and concurring negligence is a complete defense unless there be some circumstance or superadded fact which.
would make reliance upon it inhuman and culpable. One cannot maim or injure another merely because he is negligent..
It is only when the superadded facts or c.ireumstances make
the conduct of the defendant the proximate cause that the·
rule applies.' '' (Page 87.)
'' In order to apply the doctrine of the last clear chance,
the burden was upon the plaintiff to show affirmatively bv a
preponderance of the evidence that the defendant might
46* have avoided the collision *by the u~e of ordinary care
after he discovered, or Abould have discovered the peril
of the plaintiff.''
This case reviews most all of the Virginia cases, supra,
and several others. J"udgment for plaintiff in the lower court
was reversed.
3. Did the doctrine of last clear chance apply and did the
court err in letting the jury say in effect by its verdict that
this rule did apply?

It should be borne in mind there were no evewitnesses to
the accident. The only evidence we have are the curved tire
tracks and other marks at the scene, from none of which could
it be inferred that the driver of the car had the last clear
chance to avoid the accident. The physical facts show that
the driver of the car was confronted with an emergency after
coming around the curve and that he cut his car quickly to
the right and in an .arc to avoid th~ impending consequences.
Not one word of evidence appears m the record, affirmatively
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or otherwise, that the driver of the car had the last clear
chance to avoid the collision. And no such inference or presumption can logically be drawn from the circumstances.
Several of the cases above quoted from show that neither
the doctrine of last clear chance nor the rule of res ipsa
loqititur are applicable to the instant case., hence we cite only
one additional Virginia case, Stephen Putney v. Ormsby' s
.Adm'r., 129 Va. 297, 105 S. E. 563, which is cited by Spratley,
J., in South Hill Motor Company v. Gordon, .~upra, at page
643 of 200 S. E. In that case the plaintiff's decedent, a pedestrian was held guilty of contributory or concurring
47* negligence in stepping from *the sidewalk to the street
at an intersection of two streets (Grace and Ninth
Street, next to Capitol Square, Richmond city) where, if he
had looked before steppjng from the curb he would have been
bound to see within a few feet of him, a rapidly approaching
automobile. The driver was materially exceeding the lawful
~peed limit. The court at page 304, said:
129 Va. 304:

'' The doctrine of the last clear chance does not apply. Redford says that the· car would not have stopped at the rate at
which it was going in time to save Ormsby. If this be true,
then of course the truck driver had no last clear chance to
avoid the accident, and the case is one of contributory neglig·ence. If, on the other hand, it be conceded that the truck
was going slow enough to stop or to reduce its speed suffidently to save Ormsby,. then it is self-evident that Ormsby
likewise would have had sufficient time to get out of the way
,either by simply stopping or stepping· back, and he himself
·would have had the last clear chance, or at least an equal
chance to avoid the accident. See 7 Am. & Eng. Ency. L. (2d
:Ed.), p. 387. In any view of the case it must be held to have
·,been one of either contributory or concurring negligence.''
f·

-~ .Judgment of the lower court for plaintiff was reversed and
'final judgment entered for defendant.
In the instant case, the plaintiff, is contending that the
physical facts s11ow that the driver of· the car was speeding
(which the defendants deny), therefore, the holding of the
court above quoted in the Ormsby's Adm 'r., case to the effect
that the speeding made it more unlikely that the driver had
the last clear chance to avoid the accidel}t, .is pa.rticularly ap- '
plicable here. "'\Ve wonder how the plamtiff will attempt to
get around this dilemma.
See also Michie on Law of Automobile, pages 76 to 83.
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'' Obviously the driver cannot be expected to have
•avoided a danger of which he bad no knowledge or notice, or where he had no reasonable grounds of acquiring
such knowledge or notice. The very terms of the doctrine
presuppose that the driver had a chance to avoid an iimninent danger by the exercise of reasonable eare. He cannot
be said to have had that chance, unless he had or should have
bad knowledge or notice of the danger. Accordingly it is
held that unless it be shown that the one charged knew, or,
having consideration of all the circumstances. ought to have
known, of the peril of another in time to avoid the injury,
he is not to be held under the doctrine of the last clear chance.
Taylor v. Rierson, 210 N. C. 185, 185 S. E. 627."
"Where the plaintiff was negligent, the jury could not find
a verdict against defendant unless they believed the driver
to be guilty of negligence after having discovered that plaintiff was in imminent peril. MoGo,wan v. Tayman, 144 Va. 358,
132 S. E. 316., cited in notes, 47 A. L. R. 598, 614, 634, 79 A.
L. R. 1280, 1290, 92 A. L. R. 48, 135.''
"Wbile the foregoing consideration of the necessity of the
driver's knowledge of the danger is of the utmost importance,
it is equally clear that mere knowledge or notice of the plaintiff's danger without a sufficient opportunity to effectively
act upon such knowledge or notice, cannot be made the basis
of driver's liability. The authorities are unanimous in holding, therefore, that there must have been an appreciable interval of time intervening between the injury and the defendant's knowldge or notice of plaintiff's dangerous situation.
Thus in Juergens v. Front, it was said that the doctrine implies a sufficient interval of time for both appreciation of the
dangerous situation and effective effort to relieve it. 111 W.
Va. 670, 163 S. E. 618, cited in note, 92 A. L. R. 99. .Lucas v.
Craft, 161 Va. 228, 170 S. E. 836,, cited in note, 92 A. L. R. 58.''
"The Virginia court has said that the doctrine of last
clear chance presupposes time for effective action and is not
applicable where the emerg·ency is so sudden that there is no
time in which to avoid the accident. Unless there is an appreciable difference in time between the earlier negligence of
the plaintiff and the later negligence of the defendant and a
last clear chance to avoid the accident afforded the defendant
of which he fails to avail himself, the doctrine does not apply.
"In cases of sudden and unexpected danger, necessitating
immediate decision as to which of two or more wavs of
49• escape should be resorted to, the law, •as has been observed in other connections, makes allowance for errors
of judgment, even though it appears that a resulting accident could have been avoided if the party so place.d in peril
48•
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had pursued a different course. Hutcheson v. Misenheimer,
169 Va. 511, 194 S. E. 665. Chapman v. Hines, 134 Va. 274,
115 S. E. 373, cited in notes., 41 A. L. R. 407, 79 A. L. R. 1280.''
4. Was the evidence of sufficient weight to go to the jury?
As previously discussed, the evidPnce merely ,!reated a
suspicion that the defendant Spears was the driver of the
car. It did not show more than a possibility that he was the
guilty driver. This does not reach the degree of proof required of more than a probability.
On the negligence of the driver, the contributory negligence
of the deceased and the last clear chance, the evidence introduced by the plaintiff being uncontradicted and about which
fair-minded men should not have differed, raised matters for
the court to decide and not for the jury. The defendant's
motion to strike the plaintiff's evidence raised all of these
questions as we,1 as the fact t~at the jury should not be allowed to presume that the driver of the car was guilty of
negligence from the tire tracks and physical marks at the
scene, and infer that the deceased was not guilty of contributory negligence, or in.fer that the driver of the car had the
· last clear chance to avoid the accident when there was no affirmative evidence.
In Arnold v. W qod, supra, it is shown that the evidence
must establish more than a probability of a negligent act
and that an inference cannot be drawn from a presnmp50* tion, *but must be founded upon some fact legally established. To the same effect, see Harris v. Howerton,
supra, where the court held that a motorist who fails to give
a clear and satisfactory account of,, or a reason for a collision,
in which he sustained injuries, is not entitled to a judgment
based on speculation or sympathy, and were the plaintiff
fails to show a right of recovery or his contributory negligence is disclosed as a matter of law, the trial court must set
aside the verdict in his favor.
In the case of Bailey v. Jtlo1·e, 163 Va. 611, 177 S. E. 100,
decided by this court November 15, 1934, the plaintiff, a pedestrian, was fatally injured at the intersection 32nd and
Broad Street, in the City of Richmond, by an automobile
driven by a Dr. Bailey. The driver stated that he heard a
crash on the left side of his automobile when he had passed
twenty to twenty-five feet beyond the intersection. It was
estimated the car stopped anywhere from twenty to one hundred feet from where the deceased 's bodv was found. The
plaintiff's administratrix failed to show "'how and why the
accident happened, other than the physical facts at the scene,
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which were admitted. The opinion by Browning, J., said
much, which is applicable to the instant case.
177 S. E.103:
''Negligence will not be imputed or presumed, and in an
action for negligent injuries the burden is on the plaintiff to
prove that the defendant was negligent as alleged and that
its negligence was the proximate cause of the injury com. plained of. Dig. of Virginia and W. Va. Reports (Michi_e)
sec. 56, p. 678. See a long list of cases appended to the
text.
*" There is no positive and de.finite proof of how and
51 *
why the accident happened. This is true, in our opinion,
as to circumstantial as well aR direct evidence. We are left
to grope in the fruitless fields of conjecture and speculation.
We know that the decedent was killed by an impact with the
defendant's car. But as to just where he was, and when and
how he got there, we are in the dark.
"Dr. Bailev's statement that the small scar on the left
front fender of his car was to the rear of the center of the
front wheel and that there was a dent in the left rear fender
is uncontradicted. The same is true as to his testimony that
the scar on the left front fender was where the body first
came in contact with his car. The injuries to the car brings
us to the inescapable conviction that the man walked,
stumbled., or fell into the side of the defendant's car. We
may then concede negligence npon the part of the defendant
and still acquit him of liability if the plaintiff's intestate was
guilty of contributory negligence. vYe think this is a case
of contributory or concurrent negligence, if the defendant
was negligent at all, of which latter there is little or no proof.
"This court said through Mr. Justice Holt in the case of
Davis v. Rod,qers, 139 Va. 618, 623, 124 S. E. 408, 409:
'' 'The fact thatt he jury had a right to consider all the
circumstances in the case is stressed. This is entirely true,
but the circumstances which it may consider must be of evidential value. Under the fl'ltise of r.onsidering circumstances
it is not left free to ro1J,m at ,will. The verdic.t mitst rest on
facts proven; fa.fr inf er enc es there/rom, or ci-rcumstances having a tendency to establish the necessary fact 8. Where affirmative relief is asked, it mw~t affirmatii,ely appear that the
verdict rests at least on some one o.f these f 011,ndations.,
"This case we think is control~ed by the principles enunciated by this court in the case of Meade v. Saunders, 151 Va.
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636, 144 S. E. 711, and Stephen Putney 8hoe Co. v. Ormsby's
Adm'r., 129 Va. 297, 105 S. E .. 563. \Ve will not quote the
opposite portions of the opinions as it has been done so often
in kindred c.ases appearing in our reports.''
. Judgment of the lower court for plaintiff was reversed and
final judgment entered for def en<;lant.
52*
*In Southern Railway Co. v. Hall, 102 Va.135, 45 S. E.
867, the plaintiff's decedent's body was found lying at
the side of the railroad track, killed evidently as the result
of a collision with a train. He was last seen when the train
was about 150 yards to his rear, and the train crew did not
know the deceased had. been struck by the train until told of
it the next day. Thils court, speaking through Harrison, J.,
said that it could not be presumed that the accident was due
to the negligence of the employees of the railroad, as it could
have happened entirely by the contributory negligence of the
deceased, and held:
102 Va. 139:
" 'Every party to an action at law has a right to insist
upon a verdict or finding based upon the law and the evidence
in the case, and not, in the absence of evidence., upon mere
inference and conjecture.''
'' 'When liability depends upon carelessness or fault of a
person or his agents, the right of recovery depends upon the
same being shown by competent evidence, and it is incu.,mbent
1tpon sudi a plaintiff to f1trn.ish evidence to show how and why
the accident oce11,rred--some fact or facts by which it can be
determined by the jury, a.nd not be left P.ntirely to conjecture,
g11>ess, or random judgment u,pon rnen~ sitpposition, without a
.single known fact.'
"Sorenson v. Menasha P.a,per Co., 56 Wis~ 338, 1.4 N. W.
446; C. ~ 0. R. Co. v. Sparrow, 98 Va. 630-640, 37 S. E. 302;
Norfolk & Western R. Co. v. Cromer, 99 Va. 763, 40 S. E. 54.
'' .An inference cannot be drawn from a presumption, but
must be founded upon some fact legallv established. Bailey
on Personal Injuries, Sec. 1675. ''
·
The trial court's judgment for plaintiff was reversed..
To the same effect, see JTir,ginia Railroad, Co. v. Underwood,
152 Va. 264, 146 S. E. 277, where this court, speaking
53* *through Campbell, C. ,J ., reaffirmed the holding in the
case of Chesa,pea-ke & Ohio Ry. Co. v. Heath, 103 Va. 66,
to the effect that it is encumbent upon the plaintiff to show
by competent evidence how and why the accident occurred,
that is., from facts by which it can be determined .by the jury
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and not left to conjecture or random judgment upon mere
supposition. Judgment for plaintiff. was reversed.
In the most recent similar case of TVillard Stores, Inc., v.
Cornell's Adm'r, 181 Va. 143, 23 S. E. (2d) 761, decided January 18, 1943, there were no eyewitnesses, but the statements
of the driver of the truck to the officers showed that decedent was crossing the street not at a cross-walk, and that the
driver saw her and assumed that she would stop. This court,
speaking through Campbell, C. J., held that the negligence
of the decedent was the sole and proximate cause of the accident, and that the court erred in overruling the defendant's
motion to strike, there said:
181 Va. 147 and 149:

'' To repeat a thrice-told tale, before plaintiff is entitled
to recover_ on ·the ground that defendant was g·uilty of negligence, it must be shown by a preponderance of the evidence
that the defendant was guilty of primary negligence which
was the proximate cause of the accident. Has the plaintiff
borne this burden! The question must be answered in the
negative.
"That Cureton, the driver of the truck, was keeping a
proper lookout is evinced by the fact that he veered the truck
to the right as far as possible, slowed down to twelve miles
per hour and stopped immediately when the impact oc,;
curred.''
In Blash:field 's Cyclopedia of Law, Vol. 9, page 2, Permanent Edition, we find:

Section 6042 :
'' .Another general rule of uniform observance in automobile cases is that a presumption cannot be based upon a presumption, nor can an inference be drawn from a presumption. N. Y. db St. L. R. Co. v. Bowles, 171 N. E. 8-44; Yeary v.
. Holbrook, 198 S. E. 441, 171 Va. 266."
54')1:

~"Section 6043:

"Generally, a defendant's negligence will not be presumed
from the mere happening of an accident, but on the contrary,
in absence of evidence on the question, freed om from negligence will be presumed. Yeary v. Holbrook, 198 S. E. 441,
171 Va. 266."
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''No inference of negligence arises from the failure of the
defendant to explain an accident where there is no proof of
surrounding circumstances or events leading up to the accident to justify the application of the doctrine of res ipsa
loquitur. ''
In the instant case the physical facts found at the scene
did not lead to the conclusion reached by the jury, but to the
opposite conclusion, that is, that the driver of the car was not
negligent and the deceased was guilty of contributory and
concurring negligence that was the sole or proximate cause
of the accident. Where the admitted facts are equally susceptible of two or more interpretations, the jm'Y cannot arbitrarily adopt the one that holds the defendants liable.
On this question, we :find in Jones on Evidence, Civil cases
(Third Edition), Section 899, page 1426:
"A theory cannot be said to be established by circumstantial evidence, either in a civil or criminal case, unless the
facts and circumstances shown are not only consistent with
such theory, but absolutely inconsistent with any other rational theory."
To the same effect, see 32 C. J. S., Sec. 1031, (c), pp. 1074
and 1075.
5. Did the court commit error in giving Instructions P-2,
P-3, P-4, P-5 and P-6, offered by the plaintiff,. over the
55* *objection of defendants (Tr., pp. 311 to 314), and in
refusing Instructions D-2 and D-3, offered by the defendants~
P-2 quote: "The court instructs the jury that to drive an
automobile upon a highway of this state when the same is
not under proper control, is negligence.''
As stated in the defendants' objections to this instruction {Tr., p. 311), there was absolutely no evidence in the
record to support the giving of this instruction. As an abstract statement of the law it is probably correct, but it is
not applicable in this case, since there was no evidence in
the record that the automobile was not under proper control.
P-3. "The court instructs the jury that it is negligence to

J. Vaughn and E. Spears v. Rebecca Huff, Adm 'x.

41

exceed a reasonable speed under the circumstances and traffic
conditions existing at the time.''
This instruction is subject to the same objection assigned
to P-2. There was absolutely no evidence that the automobile
was exceeding a reasonable speed under the circumstance.
There were no skid marks and the car stopped in about fifty
feet and backed up. The driver may have s.peeded up and
turned bis car to the rig·ht to avoid the accident, hence the
tire tracks in the arc around the bank. This was necessary
in the emergency that confronted him.
P-4. "The court instructs the jury that to drive an automobile upon any highway in this state without keeping areasonable and propet lookout for others using the highway is
negligence." (Tr., p. 312.) This instruction is subject-to the
same objection, as there was not one word of evidence
56* showing- *that the driver of the automobile failed to
keep the proper lookout. In fact, so far as the record
discloses, the driver of the automobile may have kept a proper
lookout and saw the deceased walking across the road and
assumed that he would stop and let the car pass.
P-5. "The Court instructs the jury that if they believe
from the evidence in this case that plaintiff's decedent, Patrick Huff, was walking along or near the highway in question and was in the. exercise of due care, and that at that time
an automobile driven and operated by the defendant, Ed
Spears, overtook Huff, and if the jury believe from the evidence that said Spears drove and operated said automobile
in a careless, reckless, or negligent manner, and that as the
direct result of such careless, reckless or negligent acts said
car struck Patrick Huff, causing personal injuries from which
he afterwards died, then the jury should find for the plaintiff." (Tr., pp. 312 and 313.)
This instruction allows the jury to assume that the de.a
ceased was in the exercise of due care, although all the evidence showed that he was walking on his right side of the
road in violation of the statute and was struck somewhere between the middle of the hard surface and the right side of
the road. It also permits the jury to assume that the driver
of the car, from the physical facts at the scene, was guilty
of negligence when in fact the circumstances to a logical
nund indicates just the opposite. This instruction directs a
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finding for the plaintiff upon a partial view of the evi57• dence, and in *fact directly opposite to every reasonable conclusion that could be reached from the evidence.
It fails to tell the jury that if the decedent was guilty of contributory negligence the plaintiff was not entitled to recover, and apparently permitted them to apply the doctrine
of last clear chance, that is, although the deceased was walking on the wrong side of the road, if the driver of the car
saw him, although he owed him no duty of prevision, and
there were no superadded facts to indicate that he would
walk into the path of the car, that the jury could conclude
that it was the driver's fault by not seeing him and stopping
i:h time to avoid the accident.
P-6. "The Court instructs the jury that in this case the
defendant, James Vaughn, does not deny the allegations of
the notice of motion for judgment that the automobile driven
by Ed Spears on the afternoon that Patrick Huff was struck
by an automobile, was owned by the said James Vaughn, and
that Ed Spears was an employee of Vaughn on that day, engaged in the usual course of Vaughn's business. Under these
circumstances, the jury is told that should they find for the
plaintiff, their verdict should be against both defendants.''
(Tr., p. 314.)
This instruction is misleading and confusing and apparently invites the jury to find against both defendants
merely on the ground that it is not denied that the defendant
Spears was the employee of the defend ant Vaughn on the
day in question. No reference is made to the other instructions which the jury should have been directed to consider
before reaching· any conclusion under this instruction.
58~ Furthermore, it fails *to take into consideration the
contributory negligence of the deceased or any theory
of the defendants, although it is a :finding instruction .
.This court has held that the giving of such instructions
without any evidence to justify the same, was error, the same
being misleading and prejudicial. In the Virgi_nia case of
Gilley v. Simmons, 145 Va. 549, 134 S. E. 550, which arose
out of a collision between two automobiles, this court, speaking through Prentice, J., discussing the instructions given,
which are similar to the instructions above in the instant case,
said:
134 S. E. 551· and 552:
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"In No. 2 the jury were told that, if an automobile is driven
on a public highway when approaching an intersecting road
at a rate of speed exceeding 15 miles an hour, such a rate of
speed is conclusive evidence that the person driving it is
driving at a rate of speed greater than is reasonable and
proper and in violation of law. This instruction is based
upon the statute then in force ( Code, Sec. 2138, amended and
re-enacted by Acts 1922, p. 747).
"In Instruction No. 3, the Court told the jury that:
" 'It is the duty of a person driving an automobile on or ·
along a public road of this state to observe and obey the laws
of the road and use such care and caution at all times as
an ordinarily careful and prudent person would exercise under the same circumstances, having regard to the width,
traffic, and use of the highway, and the protection of life
and property; and a failure of a person to exercise such care
and caution is negligence under the law.'
'' The most serious objections to these instructions are
that they fail to make any reference to proximate cause, and
are therefore erroneous and misleading in this case. Certainly this is true if the jury were led there by to suppose
that every violation of the statutes as to speed or care in
driving would support a recovery, even though such violations were not the proximate c~use of the collision and damage. In this and in most cases the jury must also consider
whether the plaintiff was guilty of contributory negli59* gence, or whether *there was concurrent negligence.
They were, however, as favorable to the defendant as
they were to the plaintiff, for there was testimony tending to
show that each was guilty of similar acts of negligence-ex-o
cessive speed in violation of the statute, and of the failure
to exercise ordinary care under the circumstances immediately preceding and at the instant of the collision. Such instructions are objectionable unless the jury are in the same
connection told that in order either to support or to defeat
a recovery such statutory violations as are shown caused or
contributed to the injury.
'' 3. Another and the most impressive assignment of error
is based upon an instruction given on motion of the plaintiff.
This reads:

'' 'The court further instructs the jury that, if they ·believe from a preponderance of the evidence in this case that
the defendant negligently ran his automobile into and against
the plainti:ff 's automobile, as alleged in plaintiff's petition
in this case, and thereby injured the plaintiff's person, or
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his car or automobile, as set forth in plaintiff's petition in
this case, then they should find for the plaintiff and assess
his damages at such sum of money as thev believe from the
evidence the plaintiff is entitled to recove;, so that the same
do not exceed $600, the amount claimed in the plaintiff's petition.'
'' This instruction is misleading, and, under the evidence
in this case, erroneous, because in violation of established
rules it directs a recovery upon a partial view of the testimony, and ignores the claim and evidence introduced for the
defendant tending to show that the proximate cause of the
collision and its consequences was the plaintiff's own negligence at the time, especially in driving off of the concrete
roadway, suddenly changing his course, and attempting without notice or warning to cross the road immediately in front
of the approaching automobile of the defendant at a time
when he (the plaintiff) should have known that he could not
safely do so, and that this made the collision inevitable. Norfolk Southern R. Co. v. Banks, 141 Va. 715, 126 S. E. 662."
In the case of Green v. Ruffin, 141 Va. 628, 125 S. E. 742,
127 S. E. 486, an action brought by a pedestrian who was
60* *struck while she was attempting to cross a street and
in which the facts are a good deal similar to the facts
hi this case, and which appears to be one of the leading cases
in Virginia on the subject, the court, speaking through Christian, J., with reference to instructions, said:
o

141 Va. 640:

'' What instructions should be given for guidance of the
jury and their nature depends upon the evidence in the particular case. Virginia Ry. & Power Go. v. Smith and Hicks,
129 Va. 269, 274, 105 S. E. 532, 534. ''
Judgment for plaintiff in the lower court was reversed in
that case. That case, like the instant case, was tried in part
upon the theory that even if the plaintiff was guilty of contributory neg·ligence, she ought still to recover because the
defendant had the last clear chance to avoid the accident. The
court said:
141 Va. 641:

"The case was tried in part upon the theory that even if
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the plaintiff was guilty of contributory negligence, she ought
still to recover because the defendant had a last clear chance
to avoid the accident. 'In other words, the jury had before
it two theories, upon either of which it might have found fC>r
the plaintiff, and since we cannot say which one was adopted
l)y them, an error with respect to either would have to be regarded as prejudicial." Va. Ry. & Power Co. v. Wellons,
supra.
'' There were two theories propounded by the evidence :
(1) That the plaintiff was not negligent after looking and
deciding that she could safely cross the street without injury,
and (2) that the injury was the result of an unavoidable accident. The court instructed the jury upon these respective
theories of the plaintiff and defendant, but the plaintiff, without further evidence tending to prove facts which would make
an instruction upon the doctrine of the last clear chance
61 * applicable, had *that issue injected into the case. This
doctrine is invoked so frequently in the last several
years, that it may be useful to consider somewhat the principles upon which it is based, to determine the evidence necessary to establish liability under that doctrine.''

,v

e now come to the defendants' instructions which were
refused.
D-2. '' The Court instructs the jury that under the law
of this State it is the positive duty of pedestrians using the
highways to keep as near as rea.sonably possible to the extreme left side or edge of same, and that they have the right
to cross highways only at right angles. It is unlawful for
them to cross highways qiagonally. If the jury believe from
the evidence in this case that the plaintiff's decedent, Patrick Huff, was either ·walking along the highway not as near
the extreme left side or edge as he reasonably could have,
or was crossing the highway diagonally, immediately prior
to and at the time he was struck, then· the jury should find
that he was guilty of contributory ·negligence and their ver~
diet should be for the defendants.''
This instruction submitted to the jury the defendants'
theory of the case and was warranted by the uncontra:dicted
evidence of the plaintiff. It correctly sets forth the law with
reference to pedestrians using the highway and with refer.,..
ence to contributory negligence.
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D-3. "The Court instructs the jury that the law presumes
that the drivers of motor vehicles are not neg·ligent and
that this presumption has the weight and effect of evi62* dence *unless and until it is overcome by actual evidence showing that a driver was negligent in any particular case. The Court further instructs the jury that unless they find from actual evidence in this case that the driver
of the vehicle which struck the plaintiff's decedent, whoever
that driver was, did so negligently, then they should find for
the defendants."
This instruction told the jury that the la,v presumed that
the driver of the car used ordinary care and that the burden
of proving that he was negligent was upon the plaintiff. It
told them the negligence of the defendants must be established by actual evidence. This means that it must be shown
by evidence and the jury cannot inf er negligence without
evidence. It clearly expounds the law of the burden of proof
in this case and should have been given.
The defendants were entitled to Instructions D-2 and D-3,
which were refused, since they were based on the defendants'
theory of the case supported by evidence. The case of Gillv
v. Simmons, and Green v. Ruffin, sup'ra, supports the defendants' contention that it was error for the court to refuse to
give these two instructions.
SUMMARY.

In conclusion, petitioners submit:
1. (a) That the evidence was insufficient to go to the jury
on the issue as to whether the defendant Spears was the
driver of the car in question. The circumstantial evidence
was weak on this issue and only showed two points
63* against this *defendant, that is, the finding of the piece
of plastic clamp, eleven days after the accident, and
the same or a similar car seen going down the other road,
Highway 612, from where the accident took place on Highway 610. These two incidents were not sufficient to prove
beyond a probability or by a preponderance of the evidence,
that the defendant Spears was the driver of the car. If the
property and liberty of a citizen can be taken away by such
evidence, slender indeed is the thread that protects the rights
of every citizen. The burden of proof was on the plaintiff
and she failed to carry it with the required degree of certainty. The jury was prejudiced because the driver failed
to stop and its verdict was influenced thereby, and based
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upon presumption and inference. The trial court erred. in
refusing to strike the plaintiff's evidence on this issue.
(b) There were no eyewitnesses and no evidence on the
proximate cause except the physical facts at the scene. The
driver of the car was not guilty of negligence. In fact the
physical facts at the scene conclusively show that the driver
was not going at an excessive speed; that he was on his side.
of the road and of course, had the right to assume that his
side was clear of traffic and that a pedestrian going in the
same direction would not be in front of him on that side. The
car tracks showed that the driver was confronted with an
emergency after passing around the curve and that he immediately turned his wheels to the right to avoid striking
the deceased, thereby making an arc along the shoulder and
bank, coming to a stop in a distance of :fifty or sixtv feet
64* . ""without skidding his tires. Negligence cannot be inferred from the marks and conditions found. The
court, therefore, should have ruled that the plaintiff failed
to carry the burden of proof on this issue and should have.
sustained the defendants' motion to strike, or their motion
to set aside the verdict.
2. The plaintiff's decedent was guilty of contributory and
concurring negligence as a matter of both law and fact. The
plaintiff admits that the physical facts conclusively show
that the deceased was walking east, south of the center of
the hard surface, that is, somewhere to the right of the center of the road when he was struck from behind; that he was
walking on his right-hand side of the road in violation of
Code Section 2154(126), par. (f). This was the proximate
or certainly a contributing cause, and from where the scythe,
hat, blood spot and his body were found, he was not walking
where he had a right to, or where the driver of the car, who
owed him no prevision, should have expected him. He could
have seen the car coming, and if he didn't look he was negligent, and if he did look and didn't see it, he was negligent,
and if he left a place of safety on his left side of the road,
and was crossing the road diagonally or at right angles at a
point west of the entrance gate to the Jones house, without
looking, he was negligent as he should have kept a lookout
for cars coming east around the curve on their side of the
road. Every deduction that can be drawn by a logical mind
from the physical facts at the scene, is that the deceased
was guilty of contributory and concurring negligence. The
court should have so held on the motion to strike and to
65"" *set the verdict aside.
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3. Did the driver of the car have the last clear chance to
avoid the accident and does this doctrine apply?

If the rule does not apply, then the verdict of the jury
should not stand. The contributory negligence being admitted by the plaintiff's evidence, by which she is bound, the
jury had to conclude that the driver of the car had the last
clear chance before it could possibly have found a verdict
for the plaintiff. There is no affirmative evidence showing
that the driver of the car had the last clear chance to avoid
the accident. No superadded fact or lapse of time were
shown. No instruction was. offered by the plaintiff on this
doctrine but the jury were erroneously led by the instructions
to apply the rule. The doctrine not being· applicable to the
facts, there was nothing to submit to the jury and the court
should have sustained the defendants' motion to strike.
4. The circumstantial evidence of the plaintiff as to the
identity of defendant Spears as the driver, was of insufficient weig·ht to go to the jury. On the uncontroverted facts
at the scene, the evidence fails to show that the driver of the
car was guilty of negligence but did conclusively show that
the deceased was guilty of contributory negligence, and the
doctrine of last clear chance not being applicable, the court
should have taken the case from the jury on the motion to
strike.
5. The court erred in giving Instructions P-2 to P-6, inclusive, for the plaintiff, because they were not warranted
by the evidence and were misleading and confusing, and
66* the finding *instructions only contained a partial view
of the evidence. The court erred in refusing to give
Instructions D-2 and D-3 for the def end ants on their theory
of the case, and in effect thereby denied the defendants the
right of trial on their theory. The court, therefore, erred in
overruling the defendants' motion to set aside the verdict.
Petitioners further represent that the judgment of the
trial court is in other respects erroneous and contrary to
the evidence and the law, and all of the facts having been developed at the trial as will appear from the record, these
petitioners pray that they may be awarded a writ of error
pending a review of the record by this court, and that on
final hearing the judgment be reversed and final judgment
entered for the defendants; and that this petition may be
read and considered as petitioners' opening brief.
Petitioners aver that a copy of this petition was delivered
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to Fred B. Greear, Esq., who appeared as counsel for the
plaintiff in the trial court, on the 5th day of June, 1946, and
the original hereof was on the same date, mailed to M. B.
Watts, Esq., Clerk of this court at Richmond, Virginia.
Counsel for petitioners desire to state orally the reasons
for this application for a writ of error at a convenient time.
Respectfully submitted,

I

1

I

.

M. W. VICARS,
\Vise, Virginia,
D. F. KENNEDY,
Coeburn, Virginia,
*M. M. HEUSER,
Norton, Virginia,
H. C. BOLLING,
Norton; Virginia,
Counsel for Petitioners..

Norton, Virginia, June 5, 1946.
,.j

We, M. W. Vicars of Wise, D. F. Kennedy of Coeburn,
M. M. Heuser and H. C. Bolling, of Norton, Virginia, At. torneys, practicing in the Supreme Court of Appeals of Virginia, do certify that in our opinion the verdict of the jury
and the judgment of the Circuit Court of Wise County, complained of in the foregoing petition, are erroneous and should
be reviewed, reversed, and a final order entered for the defendants, by the Supreme Court of' Appeals of Virginia.
Given under our hand this the 5th day of June, 1946.
M. W. VICARS,
D. F. KENN!UDY,
:M:. M. HEUSER,
H. C. BOLLING.

Received June 6, 1946.
M. B. WATTS, Clerk.

Writ of error awarded. Bond $300.
7-15-46.
PRESTON W. CAMPBELL.
Received July 15, 1946.

M. B. W.
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RECORD
BE ·IT REMEMBERED, That heretofore, to-wit, on the
1st day of October, 1945, Rebecca Huff, Administratrix of the
estate of Patrick Huff, deceased, filed in the Clerk's Office of
Wise County, Virginia, her Notice of Motion against James
Vaughan and Ed Spears, which Notice of Motion is in the
words and figures following, to-wit:
page A2 } In the Circuit Court for Wise County, Virginia.
Rebecca Huff, Administratrix of the Estate of Patrick Huff,
Deceased, Plaintiff,

v.

James Vaughn and Ed Spears, Defendants.
NOTICE OF MOTION FOR ,JUDGMENT.
To James Vaughn and Ed Spears:
You, and each of you are hereby notified that on the 15th
day of October, 1945, at 10 :00 a. m., or as soon thereafter as it
may be heard, the undersigned will move the .Circuit Court for
Wise County, Virginia, at the courthouse thereof for a judgment against you for the sum of Fifteen Thousand ($15,000)
Dollars~ together with the costs incident to this proceeding,
which sum is due and owing by you to the undersigned for the
damages, wrongs and injuries hereinafter set forth, to-wit:
That heretofore, to-wit on the .... day of April, 1945, you,
the said James Vaughn, were the owner and operator of a
certain taxi automobile, then a~d there being used and operated by you for the purpose of transporting passengers for
hire and compensation, and you then and there employed the
defendant, Ed Spears, to drive and operate your said automobile in your said business of transporting passengers for
hire and compensation in your said taxi automobile. That on
said date your servant, agent and ~mployee, the said Ed
Spears., while engaged in driving and operating your said automobile in the transportation of passengers for hire and
compensation, and within the scope of his employment, did
drive and run said automobile over, along and upon State
Highway No..... in what is known as Powell Valley in Wise
County, Virginia, and was then and there operatpage A3} ing said automobile in an Eastern direction from
the Town of Big Stone Gap toward the Town of
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Norton, That thereupon, it became and was the duty of you,
the said Ed Spears, the servant, agent and employee of you,
the said James Vaughn, to bring and keep your said automobile under careful and complete control, drive and manage
the same with ordinary care at all times~ having regard to the
width, traffic and use of the said road and highway, and the
protection of life and property; and to drive the same at a
moq.erate and safe rate of speed; and to drive and operate
same on the hard surf aced or travelled portion of said road
and highway and on his right-hand side thereof, and to keep
a proper lookout for other people using said road and highway, and especially for plaintiff's decedent, Patrick Huff, who
was then and there walking along the shoulder of said road
and highway as he had a right to do and without fa ult or
negligence on his part; and to sound the horn of said automobile to give warning of its approach to other people using
said road and highway and to avoid hitting and injuring plaintiff's decedent, the said Patrick Huff; but,
Notwithstanding the said duty of you, the said Ed Spears,
the servant, agent and employee of you, the said J aines
Vaughn, you negligently failed to drive and manage said auto; mobile with ordinary care; and negligently failed to maintain a proper lookout for pedestrians using said road and
highway,, and especially for plaintiff's decedent, Patrick Huff;
and negligently failed to drive said automobile at a moderate
and safe rate of speed; and negligently failed to sound the
horn of said automobile; and negligently failed tp drive and
operate said automobile on your right-hand side
page A4 ~ of the hard surfaced or tralvelled portion of said
road and highway, but carelessly, negligently and
wrecklessly drove said automobile at an unreasonable and improper rate of speed off of the said travelled portion of said
road and highway on to the shoulder of said road where plaintiff's decedent was then and there walking· as he had a right
to do and thereby, then and there, with great force and violence carelessly, wrecklessly, unlawfully and neg·ligentlv ran
said automobile into, upon and against plaintiff's decedent,
the said Patrick Huff, who was then and there in the exercise
of due care, walking along the shoulder of said road and highway; by reason whereof, and as the proximate result of which
the said Patrick Huff was knocked down and caused to fall
upon the ground and was thereby lacerated, bruised, torn and
crushed and suffered bruises., contusions, lacerations and
springs, injuring the nerves, flesh and bones and crippling the
arms and legs, and fracturing the skull and causing a concussion of the brain of the said Patrick Huff so that he was
then and there rendered unconscious, from which injuries the
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said Patrick Huff languished and languishing did die. And
you, the said Ed Spears, the servant, agent and employee of
you, the said James Vaughn, did then and there unlawfully
and feloniously fail to stop and render assistance to the said
Patrick Huff in his injuried condition, and failed and refused
to give your name, address, operator's license number and
tag number of the said automobile, which you were then and
there driving, but left the said Patrick Huff upon the ground
in an unconscious condition.
page A5 ~ Wherefore, the undersigned Administratrix of ,
the said decedent's estate will ask for a judgment
for damages for the death of the said decedent in the amount
herein sued for.
REBECCA HUFF,
Administratrix of the Estate of Patrick
Huff, deceased,
By Counsel.
FRED B. GREEAR
· Counsel for Plaintiff.
Endorsed on Back:
'' Filed Oct. 1, 1945.

CHAS. I. FULLER, D. C.
page A6 } Rebecca Huff, Adm 'x., etc., Plaintiff
V.

James Vaughn and Ed Spears, Defendants.

PLE.A..
The said defendant, Ed Spears, by his attorney, comes and
says that he is not guilty of the premises in this action laid
to his charge.
And of this the said defendant puts himself upon the country.

ED SPEARS
By Counsel.
H. C. BOLLING

P.D.
Endorsed on Back:
'' Filed Jan. 30., 1946.
CH...t\.S. I. FULLER, D. C.''
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page A7

~

Rebecca Huff, Administratrix, Plaintiff

v.
James Vaughan, and Edward Spears, Defendants
The said defendants come and say they are not guilty in
the premises in the manner and form as alleged in the Notice of Motion for Judgment, and of this they put themselves
upon the country.
For further plea the defendants say that the decedent was
negligent at the time and place of the accident which resulted
in his death, and that the said negligence caused, or contributed substantially to said accident.

EDvYARD SPEARS
JAMES VAUGHAN
M.M.HEUSER
M.·W.VICARS
Counsel.
' 'Filed Jan. 30, 1946.
CHAS. I. FULLER, D. C."
page AS

~

Virginia :

Circuit Court of Wise County on Wednesday the 30th day
of January in the year of our Lord Nineteen Hundred and
Forty-six.
Present: The Honorallle George Morton, J ndg·e.
Rebecca Huff, Administratrix of the estate of Patrick Huff,
decease~ Plaintiff

v.

James Vaughn and Ed Spears, Defendants.
NOTICE OF MOTION FOR JUDGMENT 19081.
This day came again the parties in person and by tl1eir respective attorneys, and thereupon the defendants filed their
plea of not guilty and their plea of contributory negligence in
writing, to which pleas the plaintiff replied generally and
issue was joined. Then came a panel of nine duly selected
and duly qualified jurors, from which panel the plaintiff struck
one and the defendant did likewise, the remaining seven constituting the jury for the trial of the issue joined in this case,
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to-wit: Fletcher Baker, ..Woodrow, Beverly, W. H. Mullins,
J.B. Dingus, L. J. McConnell, C.H. Boggs, and J. T. Stallard,
who were duly sworn to well and truly try the issue joined
and a true verdict render according to the evidence, and after
hearing opening statement of counsel and a part of the evidence, were adjourned over until tomorrow morning at 9
o'clock.
page A9

~

Virginia :

Circuit Court of ·wise County on Thursday the 31st dav of
l anuary in the year of our Lord nineteen hundred and Fortysix.
Present: The Honorable George l\forton, Judge.
Rebecca Huff, Administratrix of the estate of Patrick Huff,
deceased, Plaintiff

v.

James Vaughan and Ed Spears, Defendants.
NOTICE OF MOTION FOR JUDG-)IENT 19081.

This day came again the parties in person and by their respective attorneys and the jury sworn in this case appeared
in Court pursuant to their adjournment on yesterday, and
after hearing the remainder of the evidence were adjourned
over until tomorrow morning at 9 o'clock.
Virginia:
Circuit Court of ,vise County on Friday the 1st day of
February in the year of our Lord nineteen hundred and fortysix.
Present: The Honorable George Morton, Judge.
Rebecca Huff, Administratrix of the estate of Patrick Huff/!
deceased, Plaintiff
.
·
'l).

James Vaughn and Ed Spears, Defendants.
NOTICE OF MOTION FOR JUDGMENT 19081.

This day came again the parties in person and bv their respective attorneys and the jury sworn to try this
page AlO ~ case appeared in Court pursuant to their adjournment on yesterday and after being instructed
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by the Court and hearing argument of counsel retired to their
room to consider of their verdict, and after sometime returned
into Court having found the following verdict, to-wit: ''We
the Jury find in favor of the Plaintiff in the sum of 7,500.00
Seven thousand and five hundred dollars. To go to the widow
of Patrick Huff. Foreman Jury, Woodrow Beverly."
Thereupon the defendants, by their attorney, moved the
Court to set aside .the verdict of the jury so rendered against
them, and the defendants are directed to assign the grounds
for their motion in writing and the Court takes until the 6th
day of February, 1946, to consider of the said motion.
Virginia:
Circuit Court of Wise County on Monday the 11th day of
February in the year of our Lord nineteen hundred and fortysix.
·
Present: The Honorable George Morton, Judge.
Rebecca Huff, Admrx. of the Est. of Patrick Huff, deceased,
Plaintiff

v.

James Vaughn and Ed Spears, Defendants
NOTICE OF MOTION FOR JUDGMENT 19081.
This day came again the parties by their reRpective attorneys, whereupon the defendants filed in writing the grounds
for their motion to set aside the verdict of the jurv rendered
against the;rn at a former day of t11is term of the court. Wh~renpon, the said motion was argued by counsel, the Court being maturely advised, of its judgment, overrules
page All ~ the Defendants' motion to set aside the verdict,
to whir h action of the Court in overruling their
said motion, the Defendants, by counsel, duly and properly
excepted.
It is therefore considered by the Court that the plaintiff
Rebecca Huff, Administratrix of the Estate of Patrick Huff~
deceased, do recover and have judgment against the defendant James Vaue:hn and Ed Spears, and each of them, for the
sum of $7,500.00 seven thousand fivP hundred dollars, with
interest thereon from the 1st day of February, 1946, till paid,
together with her costs, by her in this behalf expended. And
it is further adjud.ged and ordered that upon the collection
of this judgment by the plaintiff, .she shall pay the proceeds
thereof, after the payment of a reasonable attorµey's fee, to
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Rebecca Huff., the widow of Patrick Huff, deceased, which is
in accordance with the verdict of the jury rendered in this
case.
And the defendants expressing themselves aggrieved by
the action of the court, in overruling their motion to set aside
the verdict of the jury and signifying their intention of applying to the Supreme Court of Appeals or a Judge thereof
in vacation for a Writ of Error and 81tper.sedeas to said judgment, execution of said judgment, on motion of the defendants, is hereby suspended for sixty days, provided the defendants, or someone for them, shall execute a suspending
bond in the penalty of $300.00 conditioned and payable as
the law directs with surety to be approved by the Judge of
this Court.
page A12

~

Virginia :

In Vacation of the Circuit Court of Wise County on the
22nd day of March, 1946.
·
Rebecca Huff, Administratrix of the estate of Patrick Huff,
deceased,

v.

James Vaug·hn and Edward Spears

STIPULATION.
Be it known that there is now pending in the Circuit Court
of "\Vise County, "Virginia, a certain action wherein Rebecca
Huff., Administratrix of the estate of Patrick Huff, deceased,
is plaintiff, and ,James Vaughn and Edward Spears are defendants; and that the Honorable George Morton, .Judge of
· said Court, because of illness and absence from the jurisdiction is unable to enter any orders in said action.
Wherefore, it is hereby stipulated by and between the undersigned, who are attorneys of record for the parties in said
action, that H. J. Kiser, a citizen of this Commonwealth and
who has qualified to practice law before the SuprPme Court
of Appeals of Virginia, be and he is hereby appointed as
Judge pro tempore for the purpose of signing any certificate
or certificates of exception or bill or bills of exception, and
authenticating and certifying the record in said action, with
the same power, authority and duty in said particulars as if
he were the regularly elected and qualified Judge of said
Court. It is further stipulated that said H. ,T. Kiser Ahall receive the sum of $5.00 as compensation, same to be taxed as
costs in said action.
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Given under our hands this March 19, 1946.
page A13

~

FRED B. GREEAR
Attorney for the Plaintiff

M.M.HEUSER

Attorney for the Defendants
Rebecca Huff, Administratrix of the N;tate of Patrick Huff,
qec'd.

v.

James Vaughn and Edward Spears
This day, in the County of ,vise in the State of Virginia.,
H .•J. Kiser personally appeared before me, J. A. Gardner,
Clerk of the Circuit Court of ·wise County, Virginia, and
made oath that he will faitlJfully execute the functions of a
Judge of said Court in connection with the signing of any
bills or certificates of exception and with authenticating and
certifying the record in the above styled action, pending in
said court, wherein he, the ::iaio. H. J. Kiser, has been appointed Judge pro tempore by written stipulation between
the attorneys of record for the parties therein and for the
purposes stated in said stipulation.
H.J. KISER
Subscribed and sworn to before me, tllis 21st day of March,
1946.
In testimony whereof I lrnve hereunto set mjr hand and official seal of this court., the day and year aforesaid.
l. A. GARDNER
Clerk of the Circuit Court of Wise
County, Virginia.
A Copy, Teste:
CHAS. I. FULLER, D. C.
page A14

~

Rebecca Huff, Adm 'x., etc., Plaintiff

v.

James Vaughn and Ed Spears, Defendants
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MOTION TO SET AAIDE VERDICT.

The defendants by counsel, move the court to set aside the
verdict of the jury rendered in this case on the first day of
February, 1946, in favor of the plaintiff, on the fallowing
grounds:
1. The court erred in admitting· evidence over the objections of the defendants., and excluding evidence offered by
the defendants.
2. The court erred in overruling defendants' motion to
strike the plaintiff's evidence.
3. The court erred in giving instmctions offered by the
plaintiff objected to by defendants, and in refusing instructions offered by defendants.
4. The verdict is contrary to the evidence, contrary to the
law, contrary to both the evidence and the law and without
any evidence or law to support it.
5. The verdict is excessive, and is based upon prejudice,
speculation, presumptions and inferences, and is contrary to
the established law of this state.
Wherefore, said motion will be made on the 8th day of February, 1946, at the office of the Honorable George Morton,
Judge of said Court at Appalacl1ia, Virginia.
Respectful1y given,

,JAMES VAUGHN & ED SPEARS
By Counsel.
H. C. BOLLING

D.F.KENNEDY
M. W. VICARS

M.M.HEUSER

P.D.

page 1

~

Virginia :
In the Circuit Court of ··wise County.

Rebecca Huff, Administratrix, of the Estate of Patrick Huff,
Deceased, Plaintiff,
versus
James Vaughn and Edward Spears, Defendants.
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NOTICE OF MOTION.
DOCKET #19081.
STENOGRAPHIC REPORT OF TESTIMONY AND
OTHER INCIDENTS OF THE TRIAL AND
CERTIFICATE OF EXCEPTIONS.
(Mrs. Ruth M. Lewis, Reporter.)
pages 2 and 3 }
, page 4 }

Index.
NOTICE.

To: Mr. Fred B. Greear, Attorney of Record for Rebecca
Huff., Administratrix of the Estate of Patrick Huff, Deceased, Plaintiff:
Please take notice that the undersigned will, on the 22 day
of March, 1946, at the office of the Honorable H. J. Kiser,
Judge Pro Te-mpore, at ten o'clock, a. m., or as soon thereafter as practicable, tender to the said Judge Pro Tempore,
Certificate of Exceptions in the case of Rebecca Huff, Administratrix of the Estate of Patric, Huff., Deceased, Plaintiff, v.
James Vaughn and Edward Spears, Defendants, copy of
which is hereto attached, and apply to the said Court to sign
and seal the same, and make it a part of the record in this
case.
· ,JAMES VAUGHN A.ND
EDWARD SPEARS,
Defendants.
By: M.M.HEUSER
Of Counsel.
Legal service of the foregoing notice is hereby accepted.
This the 22 day of March, 1946.
MRS. REBECCA HUFF,
Administratrix, Plaintiff,
By: FRED B. GREEAR,
Counsel.
page 5}

ORDER.

This day came the parties., by their attorneys, and the Defendants, by counsel, tendered to the undersigned Judge for
signature a stenographic report of testimony and other inci-
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dents of the trial in the above-styled case and Certificate of
Exceptions; and, it appearing to the Court, in writing, that
Fred B. Greear, Esq., Attorney of record for the Plaintiff,
has had reasonable notice that said stenographic report of
testimony and other incidents of t.he trial and Certificate of
Exceptions would be presented at this time and place to the
Judge for signature, the said stenographic report of testimony and other incidents of the trial and Certificate of Exceptions, was on this the 22 day of March, 1946, within sixty
days from the date final judgment herein was entered, received, signed and sealed by the Judge of this Court, and ordered to be made a part of the record in this case.

H. J. KISER (Seal)
Judg·e Pro ~Penipore
page 6

r Virginia :
In the Circuit Court of Wise County.

Rebecca Huff, Administratrix, of the Estate of Patrick Huff,
Deceased, Plaintiff,
versus
James Vaughn and Edward Spears, Defendant.

NOTICE OF MOTION.
DOCKET #19081.
Stenographic report of all the testimony, together with all
motion, objections, and exceptions on the part of the respective parties, the action of the Court in respect thereto, all
the instructions offered, amended, granted., and refused, and
the objections and exceptions thereto, and all other incidents
of the trial in the above-styled case, tried in the Circuit Court
of Wise County, on tf anuaty 30, 31 and February 1, 1946,
before the Honorable George Morton, Judge, and a .Jury.
Appearances: Fred B. Greear, Esq., of Norton, Virginia0
Counsel for Plaintiff.
::M:. M. Heuser, Esq., of Norton, Virginia, l\f. W. Vicars,
Eso., of Wise, Virgfoia, Counsel for .Tames Vaug·l\n.
H. C. Bolling, Esq., of Norton, Virginia, D. F. Kennedy,
Esq., of Coeburn, Virgfoia, Counsel for Edward Spears.
pag·e 7

~

Mr. Bolling: I would like for the record to show
that Mr. D. F. Kennedy and H. C. Bolling represent
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J. L. Camblos.
Mr. Spears only in this civil suit, and do not represent the
interest of Mr. Vaughn.
Mr. Kennedy: That is right.
The jury was called, selected, and sworn to try the case.
The witnesses were called, sworn and excluded.
Opening statements_ were made by Mr. Greear, on behalf of
the Plaintiff, and by Mr. Heuser, of counsel for the Defendants, on behalf of the Defendants.
Thereupon., the following evidence was introduced on behalf of the Plaintiff :
Mr. Greear: Mr. J. L. Camblos, who testified in the other
trial could not be here today, and by agreement with counsel
for the Defendants, I will read his evidence.
Mr. Heuser: Your Honor, we would like to have it understood the defendants make the same objections and exceptions
· now, as at the time this evidence was taken.
Tl1e Court: I understood it that way.
Mr. Greear: That is correct.
Thereupon, Mr. Greear read the following evidence given
by Mr. J. L. Camblos in the trial of The Commonwealth of
Virginia v. Edward Spears, on November 1, 1945:
~

J. L. CAMBLOS
the first witness, called by and on behalf of the
Commonwealth, being first duly sworn, was examined and
testified as follows:
page 8

DIRECT EXAMINATION.
By Mr. Roberts:
Q. You are J. L. Camblos 1
A. Yes, sir.
Q. Mr. Camblos, where do you live 1
A. Eig Stone Gap.
Q. How long have you been a resident of this county?
A. Since 1919.
Q. I believe you are a lawyer practicing at this bar?
A. Yes, sir.
Q. We are trying a case here in which Edward Spears is
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J. L. Cam.blos.
charged with hit and run driving in connection with an injury
to one Pat Huff.
I am going to ask you to tell the Court and jury if you
found Mr. Huff lying beside the road over here in Powells
Valley one day last April.
A. I did not know it was Pat Huff at the time, but I did
find him lying· unconscious on a shoulder beside the road down
in the Vallev.
Q. Will y"'ou please tell us as near as you can just where
you found him, and what else yon found near him, and where
you had come from and where you had been ancl where you
were going?
page 9 ~ A. I left the court house here and was on way to
Big Stone Gap, and after I passed what I call the
second culvert where the unimproved road, the gravel surf aced road that goes down Butchers Fork and comes into the
other road, down at the Blue Spring, as I turned that curve
the road is straight and upgrade for something like 200 yards
perhaps, and just before I got to ihe culvert, I think, I saw
this scythe lying· in the middle of the road; and just to the
left of it in the direction I was going to Big Stone, this black
felt hat which I estimate was a foot or eighteen inches to
the left of this scythe. And as I got closer I saw that I had
room to pass on my side of the road around the scythe. And
about that time I saw what I first took to be a bundle of rags
or something lying in the short grass or weeds on the shoulder
of the road to my left.
There is a pretty sharp curve just beyond there, the Big
Stone Gap side the way I was going. It was uphill around
the curve, but coming this way it is downhill, of course., and
I have nearly been run over a couple of times when I was driving around that curve. And as I got still closer, I saw it was
this man lying on his hflck with his head toward Norton.
I saw a good deal of blood on his face, and he was br.eathing
very heavy. I could even from the car see his chest going
up and down very rapidly like that (indiCl.ating).
I was afraid to stop my car there for fear some
page 10 ~ other car would come around that curve and would
run into me or in dodging me would run over him,
and I bad to go, I guess, nearly a quarter of a mile up the
road before I could get a place to turn around. And I came
back and parked beyond hlm further from the curve :md got
out and went back to him, and he was unconscious.
His left eye, I believe was closed. There was a good deal
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of blood on that side of his face. There was blood from
his nose. I am not sure about his right ear. I didn't see his
left ear. His breathing had slowed down to a quieter breathing at that time, and I felt that he had a puncture of a lung
because the air seemed to be gurgling as if it was going
through liquid. And I put my hand on him and spoke to him,
and be didn't respond. And I was afraid that-I just had a
one-seated car, and I was afraid to pick him up, even if I
was able to. I would have to double him up, and I was afraid
I would do him more harm than he had already suffered so
I went down the road and got Roy Robinette's milk truck,
and it has springs. And. Roy and some others came up there,
and we picked him up very carefully, holding him level and
slid him into the back of the milk truck, and they started off
to Norton with him.
Q. I believe you didn't come on to Norton with him?
A. No, sir, I went on back to Big Stone.in just a few minutes.
page 11 } Q. After you passed him lying· there in the road,
did you stop or speak to anybody before you came
back to him?
A. ·At the house where I turned around there was some
lady as I backed up to turn who was standing there, and I
wouldn't undertake to give the substance of the conversation,
but I asked her if she knew who it was that had been out
with a scythe and a black ]1at. .A.nd she did not mention his
name, but told me which house he lived in. And I asked her
if she had seen any car going through there in a hurry. She
said she had seen one go toward Big Stone Gap.
Q. Did she say anything about how long before it was that
she had seen this car or anything about its appearance or
speed or anything of that sort Y
A. I wouldn't want to be positive about that. I don't recall. I got the impression tl1at she ]1ad seen Mr. Huff, that
she passed him on the road perhaps or seen him pass just
a few minutes before.
Q. You say she didn't mention his name, though f
A. No, sir. She told me where he lived.
Q. Did you look at the ground there to see where he had
been hit in the road or anything like 'thatf
A. After we had put him in the milk truck and they bad
pulled out., there was some @:entleman that came from Big
Stone Gap and had stopped when we came back with, the milk
truck. He was already stopped there and out of his car on
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the ground, and I think he left almost immediately
page 12 ~ after the milk truck. But there may have been
one or two of the boys that had come up there. At
any rate, I did look at the ground.
Q..What did you find on the ground there?
A. I found the tracks of an automobile which had come
around that curve and had gone entirely off of the hard surf ace on the north or Norton side of the road. The righthand side of the road as that automobile was traveling. It
was almost in front of the old Jones house that Mr. Huff was
lying. And the shoulder slopes off, I would say, for roughly
-understand, I didn't measure it or step it-but roughly
about six feet to where a direh line is but no ditch, pronounced ditch. The shoulder slopes down. A bank comes up ..
It might be as high as that table( indicating), and just set-ting back from the top of the bank is a very substantial fence,,
and the two right-hand wheels of that car in the directi-~in which it was traveling had almost come up on the top of
that bank. The imprint was very clear tl1ere, and one of
those tires looked to me as if it was a retread tire. It had a
number of little wavy lines on it.
Then that car had gone, as it curved down~ back in toward
the road again. There is a little iron culvert there where a
lane leads into the field there, and there was some water
caught in sort of yellow clay there, and that mud and clay
had been tracked out onto the hard surface again.
page 13 ~ I could see that .
.And at the upper end., the Big· Stone Gap side,
11ear the curve there was more grass on the shoulder there,
and that grass was still bent down where those wheel tracks
bad gone over it.
.All four wheels of that automobile were off of the hard surface for an estimated distance of somewhere from thirty to
sixty feet. I didn't make any measurements or step it, but
it was for a considerable distance.
It looked as if it hadn't been for that bank the automobile .
would have rolled over and that bank held him and enabled
him to return into the road.
Q. In which direction was th_at car traveling?
.A. WellMr. Bolling: We object unless he knows which way it was
traveling.
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Q. From the appearance of the tracks, which way was it
traveling?

Mr. Bolling: That is an opinion.
The Court: "\Vhat was the question?
Mr. Roberts: I said from the appearance of the tracks,
in which direction was the car traveling?
Mr. Bolling: ·we object.
The Court: Let him answer.
Mr. Bolling: Save exception.
A. The car was traveling toward Norton.
Q. Now, Mr. Camblos, just where did you find
Mr. Huff lying with reference to this place where
you said the car left the road and then came back into it,
A. Well, the car had left the road for a considerable distance. I wouldn't want to state just for what distance all
four wheels were off the bard surface, but it was certainly
a distance greater than the length of the rail in front of the
jury box. It was twenty or twenty-five feet, at least, that
all four wheels were off of the road. And it looked to me
from where Mr. Huff was lying as if he had been struck
almost by the middle of the automobile. He may have been
a little toward the middle of the wheels of the -automobile.
There was a little splotch of blood perhaps that big (indicating) around on the shoulder of the road, estimating I
would say about six feet the Big Stone Gap side of his feet.
And I didn't notice particularly whether there was as much
blood where be was lying, but this little splotch of blood was
about six feet the Big Stone Gap side of his feet.
Q. Can you tell the jury as near as you can just where the
body was lying with reference to the edge of the hard surface and these tracks that you have described?
. A. You understand, gentlemen, I didn't make any meas- ,
, .~.
urements. And it has been some time ago. I
!)age 15 ~ haven't had the picture fixed in my min<;!, but I
would say that the nearest side of Mr. Huff's
body, which would be his right side the way he was lying,
was two to three feet from the edge of the hard surface. And
the tracks, of course, were less than that of the left wheels,
but the right wheels were up almost to the top of this bank
as I have described it.
Q. I believe you said he was lying on his back?
A. Lying on his back with his head toward Norton.
pag·e 14

~
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Q. Now, Mr. Camblos, you say you went up here to this
home and turned around and then you went back and stopped
where Mr. Huff was lying·?
A. I stopped past him the Norton side of him so as to get
away from that curve.
Q. You say you went on to Roy Robinette's, and did you
make any stops in going from where you left his body until
you got to Roy Robinette's Y
A. After I got in the car and left the body, all of Mr. Galloway's yard-that is the brick house right there in the curve
-was visible to me, and I saw no one moving around there.
As I turned the curve, the next house was on the left, and
that was the house this lady told me Mr. Huff lived in, and
I did not stop there. At the next house on the left there
were two ladies hanging· up clothes in the yard, and I pulled
into one side and ran in there and asked if any of the men
were around, and they told me no, and I said a
page 16 ~ man had been hit and wanted to get him to the
hospital. They said ''Get Roy Robinettte's truck,
milk truck". I learned about it, and I ran, started to Roy
Robinette's house. He was in the store. They got him out
and he got in the truck.
·
Q. How much time do you think intervened between the
time you did all this and until you got back to Mr. Huff and
loaded him into the truck f
A. I would estimate not less than ten minutes, and probably fifteen.
·
Q. Did you notice along· the road there at any point the
tracks that Mr. Huff had made where he had come into the
road or anything of that sort?
A. No, r,:ir~ I have no. idea where be had been. I believe a
foot or two the Big Stone Gap side of the little spot of blood
there were two tracks, two marks four to six inches apart.
There was sort of gravel on the shoulder there, and it looked
.from those tracks as if they were where a man had his feet
when they had been shot out from under him, just quick scuff
places like that, and I thought the track to the right was
larger than the one to the left; and it looked like to me the
man had his weight on his right leg when the wheels werewhen the wheels struck his feet out from under him.
Mr. Bolling: \Ve object as being an opinion or conclusion as to whether made by a man's feet. He
page 17 ~ can state the nature of the marks.
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The Court : Overruled.
Mr. Bolling: Save exception.

Q. I believe you say his· body was lying pretty well right
in front of that old Jones house there?
A. It might have been just a little bit the Big Stone Gap
side of tthe walk gate that led up to the front of the house.
Q. There was no one living in that house· at that time t
A. Well, so far as I know.
Mr. Bolling: Objected to as leading and suggestive.
The Court: That is leading.

Q. Was there. anyone living in that house at that -time!
A. So far as I know the house bad not been occupied for
some time and so far as I know it wasn't occupied then.
Mr. Roberts: That's all.
CROSS EXAMINATION.
By Mr. Bolling:
.
Q. Mr. Camblos, about what time did you leave the courthouse here going home Y
A. Mr. Bolling, Big Stone Gap went on slow time, and this
end of the county here went on fast time, and it is my impression that one of the faces of the clock on the tower here
said twenty minutes to four when I left here, but I wouldn't
be sure about that. I didn't have a time-piece with
page 18 ~ me at the time. I know the time I g·ot to Big Stone
Gap; that's all I know.
Q. Was that fast time or slow time?
A. I got to Big Stone Gap at about five minutes after five
· slow time.
Q. Did you go straight from the courthouse here to the
scene of the accident, or did you stop on the way 7
A. I don't think I stopped.
Q. Now after you left Norton going on west or southwest
through the valley, did you pass any cars, Mr. Camblos?
A. I passed one automobile at what I would call the mouth
of Hoot Owl Hollow where the Appalachia road and the road
over the mountain divide; there is a long curve to the left,
and then that curve sharpens, and there is a little uphill
straight. As I got completely around that curve and into
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the straight there was an automobile coming from the valley
at a moderate rate of speed on its own side of the road. I
think it was a sort of green colored car and probably a sedan,
and I had the idea there was more than one man in it. But
that's not a very wide road. I drive as close as I can and
watch that, and I didn't look at the car as I got close to it.
All I noticed was when it was first in sight and got over to
my side and passed.
Q. Was it an old looking car or new one Y
A. You are crowding me. I wouldn't say it was
page 19 ~ new, but none of the cars are new. I wouldn't
want to say, but I would say it is a couple of years
old, but that is just a hazard.
Q. Did you observe what speed it was going?
.A. It wasn't going very fast. It seemed to be, I believe,
under control and- on its own side, and I watched my side
and got close to it.
Q. That was on the curve?
A. We passed on the straight just the Big Stone Gap side
of the curve.
Q. It was coming down the mountain?
A. It was coming toward Norton, yes, sir.
Q. How far was it from that point where you passed that
car on down to where you found Mr. Huff lying on the side
of the road?
A. I am not a very good judge of distance in an automobile, but it is three and a half to four miles.
Q. Did you pass any other car?
A. I did not, and I am positive of that because after I
had gotten over on the mountain, g·one thorugh Little Stone
Gap and got on the mountain I noted to myself that traffic
was very light, and I remembered passing this one car, and
then I did not pass any other car until I came to Mr. Huff.
Q. You drove at a reasonable rate of speed, of. course?
A. Well, probably less than-I don't think I
page 20 ~ averaged-well, maybe eighteen to twenty miles
the whole way.
I did not have my own car, and I didn't know just how
good the brakes were. And I took it pretty easy going down
the mountain, and I had no reason to be in a hurry.
Q. Did you overtake any cars?
A. I did not.
Q. Did any cars pass you going in the same direction t
A. No, sir.
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Q. Did you see any cars near the scene of the accident Y
A. Not until we returned with the milk truck, and this car
was going from Big Stone Gap, it had stopped just under
the curve.
Q. You say that was a green cart
A. Yes, sir. Those two cars were very much the same
color. I didn't notice them particularly, but they both seemed
to be an olive green.
Q. The car that stopped when you returned with the milk
truck, do you know or did you find out later that it was
driven by Mr. OaldwelU
A. I have been told that, but I ditln 't know the gentleman.
Q. You say it had a Tennessee tag on itt
A. I believe that's correct
Q. Now, right after you found Mr. Huff lying by the side
of the road, you drove on toward Big Stone down
page 21 ~ the main --highway to the first house on the right
and stopped 1
A. That's right. First house on either side.
Q. And you talked with the lady there and inquired if she
had seen any automobile pass1
A. That's right; as I pulled in to turn around, and while
I was shifting my gears I didn't delay-in talking to her
didn't take a minute, I think.
Q. She told you that she saw a car going toward Big Stone
Gap, that is, ahead of you 1
A. Yes, sir.
Q. Did she not 1
A. Yes, sir.
Q. Did she state to you that that car was going fast Y
A. I think I asked her if she had seen any car going fast
and she said she had seen a car with some men in it going
toward Big Stone. I don't think she mentioned how fast it
was going.
Q. Did she say anything about having seen any car just
passed coming toward Norton i
A. No, sir.
Q. You can only see a car for a short distance on down
towards Big Stone from the scene of the accident, can't you,
Mr. Camblos? When it gets up there and passes through the
little gap just this side or east of the intersection of the
Country Club road, it disappears from your sight
page 22 ~ in the valley 1
A. Yes, sir. That is Buffalo Gap.
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Q. How far is that from the scene of the accident?
A. Not quite half a mile.
Q. Would you say that it is quarter of a mile?
A. Yes, sir; I think it's almost a quarter of a mile to the
first house there where I turned around, and then from there
to Buffalo Gap it isn't a quarter of a mile.
Q. You couldn't see a car all the way out to Buffalo Gap,
could you?
A. No, sir.
Q. It disappears from your view?
A. That's correct. The only change I would have to have
seen a car going toward Big Stone would have been coming
down the valley as you get glimpses off and on around those
curves. And as I came off the mountain, I could see up to
the curve, what I call the second culvert there; and as I
turned that curve later, I could have seen for possibly two
hundred yards up to this curve beyond the scene of the accident.
Mr. Boliing: That's all.
Mr. Roberts: Stand aside.
(Witness excused.)
~

MRS. PAULINE MURPHY,
the next witness called bv and on behalf of the
Plaintiff, being first duly sworn, was examined and testified
as follows:
page 23

DIRECT EXAlIINATION.
By Mr. Greear:
.
Q. Is your name Mrs. Pauline Murphyf
A. Yes, sir.
Q. I believe you were formerly Pauline Reed?
A. Yes, sir.
Q. Where does your mother live, l\Irs. Murphy'?
A. She lives in Powells Valley, seven miles past Norton.
Q. You were not married last April, ,vere you?
A. No, I was not.
Q. Do you know Ed Spears?
A. Yes, sir, I do.
Q. How long have yon known him 1
A. Ever since I can remember.
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Q. Do you remember the evening on which Mr. Huff was
struck by an automobile and killed down there?
A. Yes, sir.
Q. Were you with Ed Spears in his taxi car that eveningY
A. Yes, sir.
.
Q. Where did you get with himf
page 24 ~ A. In Norton.
.
Q. Who was with yo11.Y
A. Helen Lyons and my mother.
.
Q. Did you employ him to take you any place¥
A. No, sir, I don't remember exactly, but th ebest I remember was we were going home and he picked us up and
took us over home, and Helen and I were going to Big Stone
Gap and he said he would take us. Helen said she would
get him to take us to Big Stone Gap.
Q. She got him as a taxi 7
A. Yes, sir.
Q. When you got to your home, did you stop there?
A. Yes, sir.
Q. How long did he stay at·your hornet
A. Not over five minutes, I don't suppose.
Q. Did your mother g·et out at your home f
A. Yes; :. sir, she did.
Q. She· didn't go on to Big Stone Gap with you?
A. No, sir.
Q. After. you all left your home and your mother had
gotten out, where did the taxi stop next Y
A. Down in the end of the lane where the road forks.
Q. Is that the fork of the road that goes to the Back Valley?
A. Yes, sir.
page 25 ~ Q. At the time ·he stopped there, did he pull
off to .the side of . . the road and stop?
A. He just got out of the road far enough {or ano.ther
car to go by.
Q. He pulled over to his right side·?
A. Yes, sir.
·
Q. Was that close to the intersection of the roads¥
A. It was at the intersection.
Q. What did he stop there for?
A. I think Helen mentioned a cigarette and she didn't
have a match, and Mr. Spears got out to see if he had a
match in his pocket- or to look in the car to find one.
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Q. After he got back in the car, which road did he take to
.
Big Stone Gap?
A. The Back Valley road.
.
Q. In other words, he turned off the main road and went
down the Back Valley roadY
A. Yes, sir.
Q. When he got to Big Stone, where did you and Helen
get out of the car Y
A. At the red light in front of the Esso filling station.
Q. What did Spears do when you and Helen got out of the
car?
A. He turned and came back this way.
page 26 ~ Q. Back toward the Back Valley?
A. Yes, sir.
. Q. Did you see him any more?
· ~. ,., A. No, sir.
·· _Q. Where did you and Helen go?
A. We went in the filling station and from there on into
the show.
Q. Did Spears come back that night and get you all after
the show?
A. Yes, sir. ·
Q. About what time was that f
A. I suppose it must have been around 8 :30, because we
got home· at 9 :00 and we came straight home.
Q. At that time, which side of the car did he pull up for
you to get in on Y
A. Well, we met each other-I mean, as we was coming
this way we met him going that way, and so we just stopped
and we went around to the other side of the car and got in.
Q. You got in on the right side?
A. Yes, sir.
Q. That was after dark was iU
A. Yes, sir.
·
Q. Did you make any examination of the car to look at it to
see if anything had happened to iU
A. No, sir.
page 27 ~ Q. Did you know anything about Mr. Huff hav. ing been hit at that time Y
A. No, sir.
Q. That afternoon as you all were driving to your home
and to Big Stone Gap, I will ask you if the radio aerial on
the car was in place, if you noticed it there?
1
A. I think it was, but I couldn't say positive it was or
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was not, but the best I remember, the radio aerial was on
there.
Mr. Greear: You may cross examine.

CROSS EXAl\llNATION.
By Mr. Heuser:
Q. When you and Helen Lyons got out of the taxi at the
Esso station, didn't you see somebody you knew there and
get into a conversation with them Y
A. No, sir, I don't remember speaking to anybody.
Q. Did you go right on to the moving picture show or stay
there awhile 1
A. Helen had some pictures she wanted to show the boys
at the station of her husband, and she showed them the pictures and then we went straight on to the show. We we1·en 't
there over three or four minutes.
Q. You stayed on with her while she was showing the snapshots to the boys in the filling station?
A. No, sir, I went to the rest room while she
page 28 ~ was doing that.
Q. You didn't pay any attention to Spears
other than him turning around there at the traffic light f
A. That is all.
Q. This radio aerial you mentioned, describe it, how long
a thing was it, what did it look like?
A. I couldn't describe it. I couldn't even swear it was
there or was not there.
Q. You are not so sure about iU
A. I am not positive, but the best I remember, it was there.
Q. You don't remember if it was a heavy metal piece sticking up or that went way up over the carT
A. No, sir, I don't remember.
Q. You don't remember about that?
A. No, sir.
Q. Do· you remember which side of the car it was on, on
the right where you were sitting·, or over on the driver's
side of the car?
A. The best I remember it was on the driver's side.
Q. That evening when Spears came back to get you and
Helen, he said nothing about an accident and you didn't hear
anything about it until sometime later, is that right 1
A. No, he didn't mention it and I didn't know anything
about it until I got home.
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page 29

~

Q. You came right by the place where the accident was supposed to have happened 7
A. Yes, sir.
Q. And in the same taxi car f
A. Yes, sir.
Q. Do you know where Helen Lyons is?
A. No, sir, the last account I had of her, she was in West
Virginia. That is where her mother lives.

Mr. Heuser: That is all.
(Witness excused.)
lvIRS. OLLIE REED,
the next witness called by and on behalf of the Plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Greear:
,
Q. Is your name Mrs. Ollie Reed 1
A. Yes, sir.
Q. I believe you are the mother of Pauline Murphy who
just testified 7
A. Yes, sir.
Q. Where do you live, Mrs. Reed?
A. I live over in the Valley.
Q. Where is your home with reference to where the road
forks that goes down the Back Valley and then down the
main vallev 7
page 30 ~ A. It is the second house as you come this way
from the curve.
Q. From the intersection T ·
A. Yes, sir.
Q. Did you go beyond your home that evening in Ed
Spears' taxi?
A. No, sir.
Q. Did the girls go on with him?
A. Yes, sir.
Q. Were you there around your house later that evening?
A. I was there all the rest of the afternoon.
Q. Did you see Ed Spears' taxi come back by your house,
coming to Norton?
A. No, sir.
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Q. You didn't see it come back?
A. I didn't see it at all. ·
Q. When did you hear of Mr. Huff being hit, how long after
you had gotten home?
·
A. I don't exactly know, but I guess it was around an hour
or maybe not hardly an hour, maybe three-quarters or something like that.
Q. Had they picked his body up before you heard of it?
A. Yes, sir, they had already taken him to the hospital
when I heard it.
page 31 ~ Q. What kind of a car was Ed Spears driving,
. I mean what color was it?
A. It was black.
Q. Did it have any signs on it?
A. I am pretty sure it had a sign up on the top.
Q. Up on the top of the car you mean?
A. Yes, sir.
Q. What did it say, what kind of a sign was it?
A. I think it said ''taxicab''.
Q. Any signs on the doors that you know oft
A. I don't remember about that.

Mr. Greear: Cross examine.

CROSS EXAMINATION.

By Mr. Heuser:
Q. Mrs. Reed, where did you say you got in the taxi on
this particular trip Y
A. Well, near the railroad crossing at Norton.
Q. Who had engaged Mr. Spears to make this trip, Helen
Lyons, your daughter, or you?
.
A. I am sure I didn't and I am sure my daughter didn't,
so Helen Lyons must baye.
Q. On the trip down to your home, did Spears mention
to you that he intended to come back around by Appalachia
after he made that trip and took the girls on to Big Stone
Gap?
page 32 ~ A. Well, he might have said something about
it, but I don't know if I could tell how he said it
or not, I have forgotten.
Q. But he said something about Appalachia on that occasion, didn't he Y
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A. Well, I don't remember.
(Witness excused.)
VERDA SLEMP,
the next witness called by and on behalf of the Plaintiff, being :first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Greear:
Q. Is your name Verda Slemp 7
A. Yes, sir.
Q. Where do you live t
A. Powells Valley.
Q. How long have you lived over in Powells Valley?
A. Thirteen years.
Q. ·who were you before you were married?
A. A Skeens.
Q. Were you born over in that section 1
.A. Yes, sir.
Q. What road do you live on :Mrs. Slemp 1
A. They call it the Back Valley Road. I don't know what
the number of it is.
page 33 ~ Q. How far is your home from the intersection
of the road they call the Back Valley Road and the
main road as you go down toward Big Stone, from the intersection, down to your home? ·
A. About a mile, I guess.
Q. Did you know Ed Spears last April f
A. No, sir, I didn't.
Q. Were you there near your home on the afternoon that
Mr. Huff was struck by an automobile?
A. Yes, sir.
Q. ·where were you, what place around your bome1
A. I was at the barn.
Q. How far was your born away from this Back Valley
Road?
A. I imagine it was about 50 feet.
Q. While you were there at the barn, I will ask you if later
that afternoon you saw a car pass, going toward Big Stone
Gap?
A. Yes, sir.
Q. Did you notice how many people were in iO
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A. Yes, sir.
Q. What color car was iU
A. Well, it was a dark blue or black.
Q. Did it have any sign on it?
A. 1 didn't see any, no, sir.
Q. Did it have anything on the top of it¥
page 34} A. Yes, sir., a sign on top.
·
Q. ·what kind of a sig'll did it have on topT
A. I just seen the sign up there. I don't know what kind
it was.
Q. But something on top of the car?
A. Yes, sir, something on top of the car.·
Q. How many people were in it when you saw it pass¥
A. Three.
Q. "'\Vhat were they, meu or women,
A. Two women and a man.
Q. Where were they riding Y
A. In the front.
Q. All three in the front Y
A. Yes, sir.
Q. Who was driving f
A. The man was driving.
Q. Did you notice whether he had on a hat or cap or how
he was dressed?
A. He had on a cap, I believEl. The best I remember, he ·
had on a cap.
Q. After you saw that car pass witl1 the man and the . two
women in it, did you see the same car later on?,
A. Yes, sir.
Q. How long was it until you saw it the second time1
A. I imag-ine it was about thirtv minutes.
page 35 } Q. Abou( thirty minutes laterf ·
A. Yes, sir.
Q. Where were you when it passed the second time?
A. I was still at the barn.
Q. Was it the same cad
A. It looked like the same one.
Q. Did it have the same sign on the top Y
A. Yes, sir.
Q. At the time it passed, thirty minutes later, who was
in it7
.lL No one but the driver.
Q. Nobody else in iU
A. Not that I seen.
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Q. Which direction was that car going each time it passed
your house?
A. It was going down toward Big· Stone.
Q. How long was it after i~ passed the second time until
you heard about Mr. Huff being hit'? ·
A. It was the next afternoon.
Q. You didn't hear it until the next afternoou 1
A. No, sir.
Q. You weren't away from your home that evening?
A. No., sir, I wasn't that evening, but I was the next morning, I believe the next morning.

page 36 ~

Mr. Greear : Cross-examine.

CROSS EXAMINATION.

By Mr. Vicars :
Q. Mrs. Slemp, how far do you live down that Butchers
Fork Road?
A. How far from the pike?
Q. Yes.
A. About a mile, I suppose.
Q. Did you know Eel Spears?
A. No, sir, I didn't know him.
Q. Did you know l1is automobile f
A. No, sir, I never had saw the car before.
Q. You saw it twice that day!
A. Yes, sir.
Q. Once when he had two passengers f
A. Yes, sir.
Q. And once when lie didn't have anvone but himself¥
A. Tlia t is right.
·
Q.. How was he running on those occasions, slow, fast, or
medium?
A. He was just running kind of slow. He wasn't going
very fast.
Q. On either occasion?
A. No, sir.
Q. How far were you from him the second time
page 37 ~ you saw him f
A. About 50 feet, I guess.
Q. Did you see it from the front approaching, or ·when!
A. I saw it at the side.
Q. When it got about even with you?
A. Yes, sir.
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Q. Did it appear to have any broken glass, headlights or
windows¥
A. I didn't see any.
Q. Or dented fenders Y
A. I didn't see any.
Q. As the car was going· down., were you on the car's right
or left?
A. I was on the right.
Q. And you didn't see any indication of anything wrong
with the cad
A. No, sir.
Q. You didn't know at the time that car went down on
either occasion, that Mr. Huff had been hit on tbe second
occasion or was about to be hit 1
A. No, sir.
Q. Who all passed down there the day you heard Mr. Huff
was hit?
A. I don't know.
Q. That would be the 24th?
page 38 ~ A. Yes, I reckon, I don't know.
Q. \Vho all passed on the 25th Y
A. I don't know that either.
Q. Who all passed on the 23rd besides Mr. Spears' -car¥
A. The school bus went down.
Q. It goes every day, doesn't it Y
A. ~ es, sir, and then one of my cousins, a James boy went
down between this man and the bus.
Q. Who went down ahead of this man the first time he went
down!
A. I don't remember anybody the first time.
Q. You don't remember anybody going down there that
dayY
A. Just right after the bus, my cousin went clown, before
· this man went down the second time.
Q. What makes you remember thaU
A. He lives below me.
Q. He comes down there every day, doesn't he?
A. Not every day.
Q. When you had not beard about the accident-I can see
if you heard about it, just when it happened., you could remember what cars passed, hut you didn't hear it until the
next day. How do you remember a car they claim was Spears'
car came down by your house?
A. I just remember it.
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Verda Slenip.
~

Q. Taxis come clown that road every day, don't
theyf
A. Yes, sir, every day.
Q. ·when you first heard about Mr. Huff being hit, did you
just jump up and say '' I saw a taxi go by l1cre twice yesterday."?
A. No, sir, I didn't pny so much attention to it.
Q. "\Vho did you first tell about that?
A. How come me to pay so much attention to a taxi f I
always notice since we had boys in service.
Q. I asked you why 1
page 39

Mr. Greear: Let
The "\Vitness: I
expecting most any
killed and I wanted
didn't see him stop.

her finish her answer.
was paying· attention becaus<=>: we were
time to hear of some of the boys being
to see which house he stoppe.d at, and I

Q. Taxis come doW11 there every day?
A. Yes, sir.
Q. But you don't know what kind came the 22nd, 21st, or
24th. Now, v{bat I am trying to get at, who did you first tell
and when did you first tell ou t.he 23rd day of April,, 1945
you saw a black car with n taxi ~ign on it go down that Back
Valley Road? .
A. I see them most every day.
Q. Who did you first tel1 about this partieular car on the
2:3rd "?
page 40 ~ A. I don't remember.
Q. How long was it until you told anybody about
it, when you heard Mr. Huff was hiU Did yon just say, ''I
saw a taxi go down hy bere.' 't
A. I don't remember when I told it first.
Q. How long was it before nnybody came to see you about
Mr. Huff being hurt?
A. I don't remember just. how long.
Q. "\Vho did come to see you about it 0?
A. Sergeant Thomas, I believe.
Q. Did he come the same day yon l1eard about it 1
A. No, be didn't.
Q. He didn't come for how mnny dnys
A. I don't remember.
·
Q. As much ns three or four?
A. Yes, sir.
Q. As much as five or six 7
A. I don't. know that.
0
/
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Y erda Slenip.
Q. Then five or 8ix days after foe man was hurt, you remembered seeing a black car with a taxi sign on it go by?
A. Yes, sir.
Q. Did he say he was looking for a black car with a taxi
sign on iU
A. No, sir.
Q. V{ha t did he say!
pag·e 41 ~ A. He asked me if I saw a taxi go down.
Q. And did you tell him you had seen several?
A. Yes, sir.
Q. You don't kuow ]Jd Spears and you don't claim Ed
Spears went down there that clay, do you f
A. I don't know Ed Spears; no~ sir, I don't.
Q. You say you know it was a taxi because it bad a sign
upon the top of itt
A. Yes, sir.
Q. ·what kind of a sign was that°?
A. I don't remember whatco lor it wa!--. hut it seemed to
me it was shaped like that (indicating·).
·
Q. You are sure it was shaped cyl.indriral like a tin can
lighted upf
A. No, sir.
Q. You are sure it wasn't round like a tin can f
A. I don't think it was that kind.
Q. Now did you sec nny letters., signH, numbers 01· anything
painted on iU
A. No, sir.
Q. You were looking· at the side?
A. I was looking· to see who was in it:. I thought it was
my. aunt's girl, I was looking to see who the girl8 were.
Q. You were interested in taxi cabs generally, because vou
thou~:bt they might be bringing- messages from ·the
page 42 ~ War Department 1
A. Yes, sir.
·Q. You say they passed every day and you don't know what
taxis passed there¥
A. Yes, sir. No, sir, T don't.
Q. Can you distin~uislt automobiles~ can you tell a Chevrolet from a Ford, or Pontiac, or Packard f
A. No, sir.
Q. A black ear just passed there wit.11 a taxi sig·n, on this
particular day, and you remember that·?
A. Yes,, sir.
Mr. Vicars: That is all.
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Edna. H a.rold.

RE-DIRECT EXAMINATION.
Bv Mr. Greear: ·
"Q. Did you recognize either of the women in the car7
A. No, sir, I didn't.
Q. Did you know those girls¥
A. No, I didn't know them. ·
.
Q. ::Mr. 'Vicars asked you if taxis passed there every day.
Is it usual to see one go by twice like that one did Y
A. No, sir, it wasn't.
Q. Do you remember any -occasion when a car came hy both
·
times going to Big· Stone Gap!
A. No, sir, I don't.
page 43 ~

Mr. Vicars: Do they go down aud come back?
The Witness : Sometimes I see them come back.

(Witness excused.)
EDNA HAROLD
the next witness called by and on behalf of the Plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Greear:
Q. Is your name Edna Harold,
A. Yes, sir.
Q. Where do you live?
A. I live down in the Valley.
Q. On which road do you live f
A. I live on the Back Valley Road.
Q. I believe you were born and raised down there t
A. Yes, sir.
Q. You are a native of that section?
A. Yes, sir.
Q. Do yon know Ed Spears?
A. No, sir, I doIi 't.
Q. Do you remember the occasion when Mr. Huff was struck
by an automobile down there?·
A. Yes, sir.
Q.. Were you down on the Back Valley Road that afternoon
late?
A. Yes, sir.
page 44 ~ Q. What were you doing on the road~ Mrs.
Harold?
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A. I had been up to my sister's, and I lmd started back
home.
Q. How far was it from your sister's house to your housef
A. I don't know how far it is, but it is .4 of a mile from
where the taxi passed me. I don't know how far it is from
there on up to her house.
Q. Have you measured that distanee since then °l
A. Yes, sir, this morning.
Q. Did you measure it in a car 1
A. Yes, sir.
Q. And it measured .4 of a mile 1
A. Yes, sir.
Q. As the taxi came down to where you were 011 the road:wbich way was it going?
A. It was going yan way.
Q. Which way were you going ·y
A. I was going toward Big Stone.
Q. Both of you were going toward Big Stone¥
A. Yes, sir.
Q. Did you hear the car coming l
A. Yes, sir.
Q. Did you stop and look at itf
A.. Yes, sir.
page 45 ~
Q. W]iat color car was it f
A. It was black.
Q. "'\\T}rnt kind of signs did it have on it !
A. It had a taxi sig-n up over the windshield, kind of up
on top of it.
Q. How many people were in it when it first came down T
A. Th1·ee, a man and two women.
Q. ·where were they riding 1
A. They were all riding in the front 8eat.
Q. About what time of the day was that f
A. Well, it was about 15 minutes to 4.
Q. How do you place that time.
A. Because the bus pasRed me before l g·ot home and it
runs four o'clock.
Q. You mean the school bus?
A. Yes, sir.
Q. And it usually goes by about four o 'C'lock f
A. Yes, sir.
Q. After you got home or sometime later that afternoon 1
I will ask you if you saw that same car again f
A. Yes, sir.
~
Q. ·where did yon see it tbe second ti.me f
0

0
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Edna Harold.
A. I was standing on my front porch.
Q. And where was it 1
A. It was on down the road. It was going down
page 46 r the road and I was standing on the front porch.
Q. V{hich direction was it going· then f
A. Toward Big Stone.
Q. The same way it was the first time?
A. Yes, sir.
Q. At the time you saw it the second time going toward
Big Stone, was that the same car you had seen before t
A. Yes, sir.
Q. How long was it from the time you saw it walking along
the road until you saw it standing at home f
A. It was not very long.
Q. As much as half an hour~?
A. No, it wasn't that long.
Q. The school bus had gone between the time ?
A. Yes, sir.
Q. And the first time you thought was about 15 minutes
before the school bus?
A. Yes, sir.
Q. And the second time it passed, who was iu the car?
A. The man by himself.
Q. Do you ren1emher bow be was dressed, wllat he had on?
A. He had a cap on his head.
Q. Kind of like the taxi fellows wear 'f
A. Yes, sir.
page 47 r Q. Did it look like the same man an<l same car?
A. Yes, sir, and it was coming toward me both
times is ·why I noted it the second time.
Q. Diel it g·o on clown toward Big Stone and out of sight?
A. Yes, sir.
Q. When did you hear about Mr. Huff being hit up there?
A. I never heard it till the next afternoon, the kids come
in from school and told me about it.
Q. That js the first you knew of iU
A. Yes, sir.
1Ir. Greear: You may ask her.

CROSS EXAMINATION.

By l\fr. Vicars :
Q. \Vherc did you say yon ]1ad been, Mrs. Harold 1
A. I had been up to my sister's. Slie lives above me.
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Q. That is up this way!
A. Yes, sir. I live toward Big Stone and she lives this
side of me, rig-ht up above me.
Q. And you had started back to your home i
A. Yes, sir.
Q. Toward Big Stone f
A. Yes, sir.
Q. You say this car was facing you both times t
A. Yes, sir.
page 48 ~ Q. It was going toward Norton then, wa1m 't it?
A. No, sir.
Q. If you were going toward Big Stone and it was too, it
wasn't facing you, was iU
A. When I heard the ear coming·, I went across the road
and stopped. I have a little boy who can't hear good and he
was with me, and I turned around to where he was at. and I
told my mother ""\:\Te will wait till the car passes."
Q. You told your mother?
A. %es, she was with me.
Q. How far do you live from your si~ter 's,
A. I don't know.
Q. Is it in holloaing distance f
A. No, sir.
Q. Do you live in holloaing distancP of your mother¥
A. Well no,. I don't t bink so.
Q. You live a quarter of a mile from your sister, don't
youf
A. I never measured it.
Q. You testified that hefore, didn't you 1
A. It is .4 of a mile from where this taxi passed me to
my house, and I don't know how far it is from there up to her
house.
Q. Is it as far from where it passed you to I1er house as to
your house?
page 49 ~ A. No, sir.
Q. Then say about .6 of a mile?
A. No, sir, it wouldn't be that far.

Mr. Greear: He means altogether.
Q. From your house to your sister's., house, would it be .5
of a mile?
A. I don't know. I was measuring from wl1ere that taxi
passed me to· my house.
Q. Did it pass you before you got to your motlier 'sf
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A. Yes, sir, my mother was with me.
When did you measure thatf
This morning.
Was that the first or second time it passed you?
The first time.
How far was it where it passed you the second timet·
A. I was at home then.
Q. Did you stop on the way or go straight home?
A. I went straight home.
Q. Did you walk at an ordinary speed or walk fast 7
A. I just took my time. I didn't run at all.
Q. Like you were walking up the street here in Wise or
:Something like that¥
A. Yes, sir.
Q. How long had you been home when the taxi passed you
the second time Y
page 50 ~ A. I might have been there ten minutes when it
passed the second time.
Q. You had just gotten home and the child had not gotten
in yet~/
A. Yes, sir, she had, because the bus passed me before I
got in home, and I had been home about ten minutes when he
went down the last time.
Q. Do you walk about three miles an hour 1
A. No, sir.
Q. You don't walk about that fast, three miles an hour7
A. No, sir.
Q. Do you walk two miles an hour¥
A. No, sir, I just walk from where the taxi passed me to
the house and by the time I got to the house, my little girl
said she was going to play hopscotch and I went in the door
and she was going out the door and I told her to take the
baby with her and she took the 1mby and I was doing something in the house and I heard this car coming, so I went out
on the porch to see where the kids was at and I told them
to get out of the road.
Q. Had the bus passed then f
A. Yes., sir, it had run.
Q. Did you run out to see about tho kids w11en it ran?
A. Yes, sir.
page 51 } Q. ''-7ben the next car Wl=mt by, did you run out
to see about the children?
A. No other car passed.
Q. The next car that passed after the taxi, did you go out
to see about tbe children?
Q.
A.
Q.
A.
Q.
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A.
Q.
A.
Q.

A.

I never seen no other one.
No other car passed f
That car that had the one in it passed.
That was about 4 :151
I don't know what time it was.
How many passed before he passed that day1
He went down once and then he went down again.
·when he we.nt down the first time, how many passed?
You mean how many went down before he did ?
Yes.
Never nary a one.
How many families live on that road'?
I don't know, but several live up and down there.
Is there a dairy out there 1
There is a dairy out there, but ain't nobody tending

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
to it.
Q. And one car is all that passed that dayf
A. Yes, sir.
Q. How many passed tho next day?
page 52 ~
A. I .didn't see any.
Q. How many passed the day before that t
A. I don't know.
Q. Did you see any that day?
A. The day the taxi passed 1
Q. I mean the day before the taxi passed.
A. I don't know nothing about the day before.
Q. The clay before would have been the 22nd. Now, on the
21st, did you see any cars pass ·f
A. I seen several, but wasn't no taxi.
Q. Don't taxis run down there?
A. Yes, sir, but I don't pa~r no attention to them. I just
happened to be on the road and saw that one.
Q. You saw a black rar with a taxi sig·n on it?
A. Yes, sir.
Q. vVha t kind of sig~1 was it 1
A. I don't know wlmt color it was, it was just a taxi sign.
Q. ·was it on the winclshielcH
A. Yes, sir., up on top of it.
Q. Have any writing on the sides of it?
A. I never paid no attention.
Q. Have any writing on the back of it 1
A. I never paid no attention to that.
Q. W110 first asked you about this ct-1sc, who inpage 58 ~ terviewcd you about this case·?
A. You mean come and asked me about iU
0
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Ray Ga.rdn.er.
Q. Yes.
A. I just don't remember.
Q. How long was it after you heard about this man being
killed was it that somebody came and interviewed you i
A. I don't know if it was Mr. vVilliams or this policeman
that come and asked me about it.
Q. Mr. ·wmiams is the son-in-law of Mr. Huff, isn't he?
A. He just come and asked me about it. I don't know.
Q. How long was that after Mr. Huff was killed f
A. I don't remember that either.
Q. Did Mr. Williams ask you before the state police did f
A. I don't remember whether they came before he did or
not.
Q. What did they ask you when they came?
A. They just asked me if I saw a taxi pass down there
twice and I told them I did.
Q. I will ask you if you saw a taxi pass down there a week
ago toda.yT
A. A week ago today?
Q. Yes.
·
A. I don't know.
page 54 ~ Q. The 23rd of this month, did you see a taxi
pass there, a week ago today 1
A. No, sir, I don't remember.
· Q. Do you know Ed Spears 1
A. No, sir, I don't know him.
Mr. Vicars: You may stand aside.
("Witness excused.)
RA.Y GARDNER
the next witness called by and on behalf of the Plaintiff, being first duly sworn, waR examined and testified as follows:

DIRECT EXAl\IIN.A.TION.

By Mr. Greear:
Q. Is your name·Ray Gardner?
A. Yes, sir.
Q. ·where do you live, !fr. Gardner1
A. Down the Valley, above Big Stone.
Q. ·what do you do?
A. Run a store.
Q. ·where is your store located in the Valley 1
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A. On the Butchers Fork.
Q. Is that what is generally called the Back Valley Road?
A. Yes,, sir, some call it Butchers Fork.
Q. Is that the same road where Mrs. Edna Harold lives?
A. Yes, sir.
page 55 ~ Q. ·where is your store from where they live?
A. On toward Big Stone Gap.
Q. Do you remember hearing of a Mr. Huff being struck
by an automobile on the main road!
A. Yes, sir.
Q. On that day were you at your store'~
A. Yes, sir.
Q. I will ask you if yon noticed a taxi car going down to
your store late that evening?
A. I did.
Q. Did you know who it was l
A. No, sir, I didn't.
Q. What color car Was iU
A. It was black.
Q~ What signs, if any, did it have on it?
A. It had "cab'' on the front door.
· Q. Did it have any sig·n on top of i U
A. I never noticed that.
Q. How close is your store to the road i
. A. Approximately 15 feet from the center of the road.
Q. Where were you at the time this car passed the first
time?
A. Standing in the yard.
Q. On that occasion, how many people were in iU
A. The first time I saw the cub there was three
page 56 ~ in the front, the driver and two women. I don't
know who they were.
Q. The driver and two women?
A. Yes, sir.
Q. Did you later see that same car pass ag·ain?
A. It looked to be the same car.
Q. You took it to be the same cad
A. Yes, sir.
Q. How many were in it then?
A. Wasn't anybody hut the driver.
Q. How much time was there between the two times that
car passed your store there?
A. I couldn't be positive about that, but a little time 30
minutes probably, or something like that.
'
Q. Which direction was it going!
0
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Ray Gardner.

A. It was going toward Big Stone, both trips.
Q. Both trips toward Big Stone T
A. That is right.
Mr. Greear-= I believe you can ask him.

CROSS EXAMINATION.

~

\.··

\
i'

By Mr. Heuser:
Q. You say the first taxi you saw had the word ''cab'' written on the side of it Y
A. Yes, sir.
Q. Did it have any other letters or figures on it Y
A. It could have.
page 57} Q. It could haveY
A. I didn't pay any attention· much, I just noticed the word ''cab'' on it. It could have had something else
on it,, I don't know.
Q. Did you notice whether or not it had a sign up on the
top, right above the windshield, made out of glass Y
A. No, sir, I never paid any attention to that.
Q. And the driver had on one of these regular chauffeur
eaps like most taxi drivers wear Y
A. I didn't notice the first trip, but the last trip he did
have on a chauffeur's cap.
Q. Like tnost taxi drivers wear?
A. Yes, sir.
Q. You weren't particularly looking for a taxi Y ·
A. No, sir, I just looked up and saw the car passed.
Q. You just say it looked to be the same one Y
A. Yes, sir, looked to be the same car.
Q. And about the same color· and description?
A. Yes, sir.
Q. Do taxis go up and down the Butchers Fork Road quite
frequently Y
A. No, sir, not so often.
.
Q. Did they back at that time, almost a year ago, when gas
was still rationed Y
A. You hardly ever see a taxi go down there
page 58 } without somebody in town hires them to come out
and that is not verv often.
Q. What is the traffic in general across that roadY
A. There is not so much traffic.
Q. Did the taxis during the war deliver the messages to
people down there?
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Jean Casteel.
A. Yes, sir.
Q. That accounted for as many trips as anything else, I
take iU
A. Yes., sir, I imagine jt dicL
Mr. Heuser: That is a]J.
RE-DIRECT liJXA:MINATION.
By Mr. Greear:
Q. When Mr. Heuser asked you if the taxis delivered, the
messages, you mean they brought messages with reference to
the boys in service f
A. Yes, sir.
Q. And that caused people to notice them more than any
other cars?
A. Yes, sir.

I .

.Mr. Greear: That is nlL
(Witness excused.)
page 59

~

JEAN CASTEEL,
the next witness called by and on behalf of the
Plaintiff, being first duly sworn, was examined and testified
as follows:
'DIRECT EXAMINATION.

I

;:

By Mr. Greear:
Q. Is your name Jean CasteeH
A. Yes, sir.
Q. How old are you?
A. Twelve.
Q. ·where do you live¥
A. In Powells Valley.
Q. Whose girl are you f
A. Bruce Casteel's.
Q. Do you know Ed Spearsf
A. Yes, sir.
Q. How long have you known him?
A. I don't know how long.
Q. For some time?
A. Yes, sir.

(
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Jean Cast eel.

Q. Has he been to your home before this trouble happened?
A. Yes, sir.
Q. Where were you the evening Mr. Huff was hit by an
automobile up there?
A. I stayed all nig·ht do"\\-"11 at my Aunt Allie's.
page 60 ~ Q. Where does your Aunt Allie live?
A. On the Back Valley Road.
Q. Do you know where Ray Gardner's store is
A. Yes, sir.
Q. Were you down at his store late that evening?
A. Yes, sir.
Q. I will ask you if you saw Ed Spears there near Ray
Gardner's .store that evening 7
A. Yes, sir, he passed by there.
Q. Which direction was he going 1
A. Toward Big Stone Gap.
Q. Where were you when he passed you J
A. I was in Ray Gardner's store.
Q. Had you come out to the door 1
A. I had started out the door.
Q. Did you recognize Ed Spears t
A. Yes, sir, I knew it was him.
Q. Was anybody in the car with him?
A. No, sir, I clidn 't see nobody.
Q. Just by himself f
A. Yes, sir.
1
/

Mr. Greear: You may ask her.
CROSS EXAMINATION.
By Mr. Kennedy:
Q. Jean, when did you get acquainted with Ed
page 61 ~ Spears Y
A. I don't know.
Q." How old are you?
A. Twelve.
Q. You say that Ed had lived over there, did you say that?
A. No, sir, I didn't say that.
Q. You don't remember him living in that Valley anywhere!
A. No, sir.
Q. When did you get acquainted with him¥
A. I don't know when it was.

-I
I
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Q. As a matter of fact, you never saw him before in your
life, did you 7
A. Yes, sir.
Q. ·where did you see him at 7
A. He has been to my house.
Q. What did he come there for1
A. Him and his wife come visiting.
Q. How many yea.rs ago was tlmU
A. Summer before last, I believe.
Q. He and his wife came there visitingf
A. Yes, sir.
Q. How long did they stay when they came?
A. Sometjmes they would stay a right smart while, and
sometimes they wouldn't.
pag·e 62 ~ Q. Had he been over there more than one time
visiting?
A. Yes, sir.
Q. How long ago waR the first time he came over there f
A. I don't know when it was.
Q. As a matter of fact, you had not seen him in two years,
bad youf
A:I don't know before he come over there when I had seen
him.
Q. And you were just starting to the door of the storehouse and just g·ot a glimpse of him J
A. I bad started out the door.
Q. Had you gotten to the door 1
A. Yes, sir, I was standing in the door.
Q. How far is the door from the road?
A. I don't know how far it is.
Q. It is a right smart little piece, isn't it, a right smart
space between the storehouse and the road, isn't there f
A. It is not so far.
Q. As far as across this building?
A. No, sir.
Q. It is not that far?
A. No, sir.
Q. And what kind of a day was it¥
A. It was pretty that day.
Q. Dry and dusty Y
page 63 ~ A. Yes, sir, and the sun was shining.
Q. You noticed the dust fly up as the car passed f
A. Yes, sir.
Q. And you so stated on the other trial, didn't you t
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A. Yes, sir.
Q. And he was just driving along at a moderate rate of
speed V
A. He was driving pretty fast when he passed there.
Q. Pretty fast?
A. Yes, sir.
Q. Twenty miles an hour?
A. ·r imagine he was driving that fast, if not faster. I
don't know how fast.
Q. What is your father's name?
A. Bruce Casteel
Q. How long has he lived down on the Valley Road where
you now live Y
A. We have lived there about two years, I imagine.
Q. It wasn't over on that road then that Ed Spears vis·
ited you, but at another place, wasn't iU
A. No, he came up. there.
Q. Just after you moved over there?
A, Yes, he came over there.
Q. Just after you moved over there 1
A. I don't know how long we lived there when
page 64 } he came visiting us.
Q. You just saw the side of the car as it went
down and he was on the opposite side under the steering
wheel from you, wasn't he1
A. Yes, sir, he was driving.
Q. Was the glass up or down i
A. I don't know whether it was or not.
Q. You just don't remember do you Y
A. No, sir.
Q. And you saw a man driving a car down the road with
a cap on, taxi cap on, didn't you f
A. Yes, sir, I think he had a cap on, I don't lmow for
sure.
Q. I notice you stated here before that the sign on top
was "V'' shaped like that (indicating, you said "V" shaped,
is that right?
. A. That is the best I remember that it was "V" shaped.
Q. You thought it was a "V'' shaped sign on top of the
taxi?
A. Yes, sir, I didn't pay no particular attention.
Q. In fact, you didn't pay particular attention to the car
or driver, you just saw it go down and took it to be him T
A. Yes, sir.
·
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Q. T.hat is all you know about it f
A. Yes, sir.
page 65

~

Mr. Greear: Is there any doubt in your mind
Ed Spears passed there¥
The Witness: No, ·sir, I know it was him. I know it was
Ed Spears.
Mr. Kennedy: I ob,iect to that.
The Court : Overruled.
Mr. Kennedy: Exception.
By i\fr. Kennedy :
Q. Who came to see you about this, to see what you knew
about iU
A. N ohody come to see me about it till the day, the first
time I came up here. Then the Sheriff or somebody came
after me.
Q. No officer had come before that to talk to you t
A. No; sir.
Q. Nor Mr. Williams hadn't been over thereT
A. No, sir.
Q. And they came over and summoned you last November
to tetstify here, and this accident occurred about the 23rd
of April, the spring before that, didn't it'f
A. Sir?
Q. I said this car passed down by there, that ·you are talking about, in April, early in the spring, wasn't iU
A. Yes, sir, it was early in the spring.
Q. And you weren't summoned until the fallowing November to come up here, and you had not talked to
page 66 ~ nobody about this during that time!
A. No, sir.
Q. And you don't know how they came to summon you f
A. No, sir.
Q. Or anything about thaH
A. No, sir.
Mr. Kennedy: That is all.
(Witness excused.)
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SIMON P. GILLEY,
the next witness called by and on behalf of the Plaintiff, being first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.

I

\'~

By Mr. Greear:
Q. Is your name Simon P. Gilley1
A. Yes, sir.
Q. Where do you live f
A. About six miles from Norton, between there and Big
Stone Gap, at the foot of the mountain.
Q. That is in Powells Valley?
A. Yes, sir.
Q. What do you do?
A. I work at mechanic work.
Q. What were you doing last April 'f
A. I was working at the Kelly Chevrolet place at Big
Stone Gap.
pag·e 67 ~
Q. Did you know Ed Spears?
A. Yes, sir.
Q. vVhat time did you quit work that afternoon f
A. I punched the clock between 4 :29 and 5 :00 o'clock.
Q. After you checked out from work at Big Stone Gap,
what did you do?
A. I got in the car with Roy Bennett. He drives a '38
Chevrolet coupe, a green car. He lives down the Valley and
he brings me up.
·
Q. On your way home from Big Stone, coming up the
Valley, I will ask you if you saw Ed Spears anywhere?
A. I did.
Q. Wheref
A. I met him at the Southern crossing, right this side of
the Southern depot.
Q. ·what kind of a car was he driving?
A. He had a black Chevrolet, if I am not mistaken, a '40
model.
Q. Did it have any sign, taxi sign on it1
A. He had a taxi sign up on top of it.
Q. Where were you when you met the car?
A. Right at the Southern crossing, as we -were crossing,
we was meeting him going toward Big Stone.
Q. "\Vas anybody in the car with him at that time?
A. If the1~e was, I didn't see anybody at al1.
page 68 ~ Q. He was by himself f
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Simon P. G,illey.
A. Yes, sir, as far as I could tell.
Q. And that was between 4:30 and 5 :00 o'clock!
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Vicars:
Q. What time did you get off from work that dayf
A. I said-I am not sure, but I think the clock when I
punched out, it was 4:29. It is there to show.
Q. How long have you known Ed Spears?
A. I have knowed him I guess, I wouldn't say for sure,
but I have knowed him at least for five years.
Q. ·where do you live with reference to where Mr. Huff
lived, I mean when you come from Big Stone Gap, do you
get to your house before you get to Mr. Huff's?
A. No, sir, I get to Mr. Huff's first. I live back this way,
toward Norton.
Q. At the time you passed 1\fr. Huff's, did anybody tell you
about him being hit?
A. I didn't pass Mr. Huff.
Q. I thought you said you passed 1\fr. Huff's before you
got to your house?
A. No, I never passed Mr. Huff at nll.
Q. I mean Mr. Huff's house.
A. Oh, yes, I have to pass Mr. Huff's house.
page 69 ~
Q. Did anybody tell you about him being hit?
A. No, sir, they were talking about it at my
home when I come in from work.
Q. Did they know anything about who hit him 1
A. No, they didn't.
· Q. How far this side of Mr. Huff's do you live?
A. Well, it is about between three and four hundred yards,
I imagine, I don't know for sure, but I imagine it is that
far.
.
Q. Who first approached you and interviewed you about
this caset
A. I think Sergeant Thomas is the one that came and asked
me if I had met him, if I had seen anything of him.
Q. If you met him t
A. Yes, sir.
Q. Sergeant Thomas asked you if you had seen anything
of Ed Spears¥
A. He wanted to know if I had met him he said.

I

I
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Q. How long was that after the accident that Sergeant
Thomas came and asked you if you had met Ed Spears Y
A. A day or so, maybe a couple of days.
Q. It wasu 't a week f
A. No, sir, it wasn't no week.
Q. About a couple of days after that he came and asked
you if you had met Ed Spears 1
page 70 } A. Y cs, sir.
Q. And of course you told him you had me~ ~d
:Spears?
A. Yes, sir, absolutely.
Q. When did you last see Ed Spears prior to the time you
met him at the Southern crossing?
A. I couldn't say about that, because I don't know. Maybe
I had seen him at Norton or in Big Stone because he drove
a taxi, and I couldn't say what time I had seen him, but that
was the last time I had seen him before this happened.
Q. You don't remember before that the last time yon had
seen him?
A. No, sir.
Q. How many times before that had you seen himY
A. I don ~t know exactly every day, but every once in while.
I work at Norton Motor Sales now, and I seen him every day
or two in Norton.
Q. Did you see him day before yesterday in Norton Y
A. I couldn't say I saw him the day before, but I saw him
yesterday.
Q. That was the day before this trial was coming up, Did
you see him Saturday?
A. I couldn't say I did, I don't think so.
Q. Last Wednesday did you see him "1
A. I couldn't say I seen him Wednesday, but I
page 71 } seen him yesterday.
.
Q. You were coming back from your work .when
you met himY
A. Yes, sir.
Q. Where did you say you worked?
A. At Kelly Chevrolet, Big Stone Gap.
Q. And you came up with a man by the name of Bennett V
A. Yes, sir, Roy Bennett.
Q. And you passed Ed Spears on the Southern crossing,
about a mile and a half from Kelly Chevrolet?
A. A little over a mile, I wouldn't say for sure how far
it is.

roo
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Q. Who else did you paRs on that trip from Kelly Chev·
rolet to your home!
A. I don't know.
Q. I believe your home is seven or eight miles from Kelly
Chevroleti
A. Eight miles. I couldn't say who we passed, but wewere passing cars, and I just happened to know the man.
Q. Did you pass anybody else that day you knewt
A. No, sir.
Q. Did you pass anybody the next day after that you knew r
A. Probably I did, but I don't recall who it was, you see,.
because I know lots of them that live over in the
page 72 ~ Valley that works out~ but I don't recall just who
it was I passed.
Q. What kind of car did he drive, I believe you said be
was driving a black car?
A. A black '40 model Chevrolet.
Q. Did you see anybody else that day driving a black '40
model Chevrolet t
A .. I could have, I don't remember. There are several of
those.
Q. On the day before you passed Ed Spears, did you pass
any '40 model Chev~olets?
A. I don't remember. It was this day I passed him.
Q. But the day before you passed Ed Spears at the Southern crossing, did you pass anybody else in a '40 model Chevrolet1
A. I don't recall.
Q. Did you pass anybody with a taxi sign on their cart
A. I don't recall.
Q. Did you pass anybody the day after that ·with a taxi
sign on their car f
A. I don't remember.
Q. Did you pass anybody last week with a taxi sign ori
their car'!
A. I passed them practically every day going and coming
to Norton.
Q. Do you know about all the taxi drivers in
page 73 ~ Norton¥
A. I know practically all of them.
Q. Do you know Albert Dobie1
A. I sure do.
Q. Did you pass his car last W eclnesday f
A. I couldn't say.

1
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Q. Do you know Ralp4 Wilson¥
A. I do.
Q. Did you pass him last Saturday, a week ago?
A. I see him every day, but I wouldn't say I saw him last
• Saturday.
Q. Do you know tT oe Hobson f
A... Yes, sir.
Q. Did you pass him Saturday, a week ago?
A. I don't know. What is the use of saying, "Well, I
passed this man, you see''.
Q. That is exactly ,vhat I am trying to find out. I believe
you said this car had a taxi sign on the front of it, lighted
up on top, kind of a "v" shaped 1
A. The best I remember it is up there in a "V" shape.
They make some you know out of beer bottles, but the best I
remember, just passing· by, it was in a "V" shape, and of
course, I wouldn't be positive the shape it was, but it looked
like a ''V'' shape.
Q. Did he have a chauffeur's badge on his cap or did he
have on a cap, or what Y
page 74 ~ A. I couldn't tell, I was just passing, you see.
I lmowed him personally, you see, I knowed the
man, and that is how come me to know it was him.
Q. It has been suggested if you aren't just a little too high
to know who you did pass?
A. I will take a doctor's examination.

Mr. Vicars: I will take your V{ord for it.
The Witness: I will take a doctor's examination.
Mr. Vicars: All right, you may stand aside.
(Witness excused.)
The Court: Gentlemen of the Jury, we will take a five minute recess.
( Sho~·t recess taken.)
The Court: Call yo1.1r next witness.
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MRS. HATTIE COCHRAN,
the next witness called by and on behalf of the Plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Greear:
Q. Your name is Mrs. Hattie Cochran f
A. Yes, sir.
Q. Where do you live?
A. I live in the Valley.
Q. I believe you were summoned for the Defendant in this
case7
page 75 } A. Yes, sir.
Q. Did you know Mr. Huff in his lifetime¥
A. I just knew of him, I didn't know him personally, but
'just when I saw him.
Q. Were you coming along the road tl1cre in the Valley
the day he was hit by an automobile, a short time before he
was hit?
A. Yes, sir.
Q. Where were you going at that time?
A. I was going down to the farm.
Q. Which direction were you going ·1
A. I was going toward Big Stone.
Q. Were you walking?
A. Yes, sir.
Q·. As you were walking along· the highway that afternoon,
did you meet Mr. Huff 1
A. Yes, sir.
Q. Where did you meet him on the road?
A. I met him just beyond where he was hit, where a little
drain went under the road.
Q. What part of the road was he walking on at that time!
A. He was walking on his left.
/
Q. On his left side of the road Y
A. Yes, sir.
page 76 } Q. Was he carrying anything?
A.. He was carrying a scythe.
Q. How was he carrying· the scythe?
A. He was carrying it over his shoulder.
Q. Which side of the road were you walking on?
A. I was walking on my left, going· toward Big Stone.
Q. Did you all speak to each other as you passed Y
A. Yes, sir.
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Q. Where were you going after you passed him f
A. I went to Ida Gibson's house.
Q. Is that the same place· also known as the Collier place 7
.A. Yes, sir.
·
·
Q. Which one had to go the fartherest, you to go to Gibson's or Collier's 'place, or Mr. Huff to go to the place where
he was hit and killed?
A. I had to go twice as far as he did.
Q. You had to go twice as far?
A. Yes, sir.
Q. That is from where you passed him 1
A. Yes, sir.
Q. Now, did any cars pass you along about that time 7
A. After I passed Mr. Hufft
Q. Yes.
A. There was one car.
page 77 ~ Q. A car passed you?
A. Yes, sir.
Q. Which way was it going!
A. It was going toward Big Stone.
Q. What kind of a car was iU
A. It was an old car, a dark car.
Q. I will ask you if along about that time you saw Ed
Spears?
A. Yes, sir, I saw Ed Spears somewhere between the house
and the farm.
Q. Did you know Ed Spears?
A. Yes, sir.
Q. What kind of a car was he drivingt
A. He was driving a dark car.
Q. Did it have any sign on iU
A. It had a taxi sign on it.
Q. Which direction was he going?
A. He was going toward Norton.
Q. The same direction Mr. Huff was going?
A. Yes, sir.
Q. Did you pass any car going toward Norton besides the
one driven by Ed Spears?
A. No, sir.
Q. That was on the Main Valley Road, I believe?
A. Yes, sir.
page 78 ~ Q. Do you know Mr. Camblosf
A. No, sir, I didn't know him at that time.
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Mrs. Hattie Cochran.
Q. Did you know the man that came up there, you later
learned was Mr. Camblost
.A. Yes, sir.
Q. Did you see him there that evening!
A. Yes, sir.
Q. Where were yon when you saw Mr. Camblos f
A. I was at Ida Gibson's house, on the porch.
Q. What was Mr. Camblos doing at that time when you
saw himf
A. He just stopped and asked me did I know anyone he·
could get to help and take the man to the hospital, that there
was a man run over and hurt.
Q. Did he tell yon who it was f
A. No, sir, he didn't know him. He asked me who it was.
Q. Did he give you any description of him 1
A. He said he was carrying a scythe.
Q. What did Mr. Camblos do then f
A. He turned around and came back up the road to get
someone to take him to the hospital.
Q. He came back toward Norton"?
.lt. Yes, sh.
Q. What did you do Y
A. Wben he left I came back up the road to
page 79 ~ where Mr. Huff was.
Q. Did anyone else get to him before you had
and Mr. Camblos t
A. One man.
Q. How far were you from Mr. Huff when this other man
came byf
A. Just a little ways.
Q. Which direction was he traveling?
A. He was going toward Norton.
Q. ·where did that man stop his cad
A. Right close to the curve.
Q. Did he stop before be got to Mr. Huff's bodyf
A. Yes, sir, just before he got to it.
Q. Did he get out there?
A. Yes, sir.
Q. Were you there when the milk truck came by f
A. Yes, sir.
Q. Where did the milk truck turn around Y
A. It just backed into a little lane and turned.
Q. The lane that goes into the .Jones 's house i
A. Yes, sir.
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Q. And turned there and came back toward Norton with
Mr. Huff?
A. Yes, sir.
page 80 ~ Q. Did you make any observation of the signs
on the shoulder of the road or bank there, Mrs.
Cochran?
A. No, sir, I just noticed there was car tracks.
Q. You didn't look at them closely?
A. No, sir, I didn't.
Q. What did you do after they loaded up Mr. Huff's body
and left with iU
A. I went back down the road to the Gibson home.
Q. Back to where you bad been., to the same house?
A. Yes, sir.
Mr. Greear: You may cross-examine.

CROSS EXAMINATION.
By Mr. Kennedy:
Q. How many people wore in the ear which you described
as an old car going toward Big Stone Gap?
A. I think about five.
Q. Was it going fast or slowf
A. Oh, just ordinary speed.
Q. ·what was there about it that attracted your attention?
A. It just blowed at me is all and I looked up.
Q. Did they look at you and then look up where Mr. Huff
was hiU
A. They just looked at me.
Q. Did they look at you and tben look back where
pag·e 81 ~ Mr. Huff was hit 1
A. They just looked at me.
Q. And went right on by pretty fast?
A. Yes, sir.
Q. Pretty fast?
A. No, just ordinary speed.
Q. How many minutes or seconds did that car pass after
you had passed Mr. Huff?
A. I don't know, I didn't have any watcl1 to tell.
Q. Now the car that you took to be the-Ed Spears' car had
already passed Huff going toward Norton before you passed 7
A. No, sir, I don't remember where I passed him at.
Q. You don't remember which side you passed that car
on?
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A. No, sir, I don't.
Q. You feel pretty sure that car passed you and then you
passed Huff alive, but you aren't sure about it, are you Y
A. I don't know where I passed him.
Q. You wouldn't say about that,
A. No, sir.
Q. But that was your best impression, wasn't it?
A. Yes, sir.
Q. That you passed the car you took to be Ed Spears and
then passed the old man walking on the road?
page 82 ~ A. No, sir, I don't know whether I passed him
before or afterward.
Q. And you say the car going toward Big Stone Gap wasn't
running rapidly T
A. Just at ordinary speed.
Q. Didn't you tell Mr. Camblos when he came down there,
one car passed you going toward Big Stone Gap running fast.,
when he asked you about it?
A. No, I reckon not.
Q. Didn't you tell :Mr. Camblos that¥
A. Not that I remember of.
Q. You don't remember that?
A. No, ,sir, I don't.
Q. You never mentioned to him about seeing Ed Spears'
car, did you?
A. He never stayed there long enough for me to mention
anything.
Q. You did tell him one car passed you going toward Big
Stone Gap rapidly!
A. No, sir, I said it was going down the road.
Q. Going· fast?
A. I don't remember I said going fast or not.
Q. Did you toll me this car passed you with five or six
people in it, an old car, and they would look back at where
Huff was later found, and then look at yon?
page 83 ~ A. They just looked at me.
Q. And it made the impression on you they were
looking back to see if he was hit?
·
A. No, sir.
Q. Isn't that true 1
A. No, sir.
Q. Didn't you tell me that at the house on your porch, last
summer?
A. Not that I remember of.
Q. Didn't you tell me that, car passed with five or six people
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in it, an old car, going fast~ and they would look back toward
where Huff was hit and then look at you, and. that was what
.attracted your attention., did you tell me thaU
A. Not that I remember of.
Q. Do you know Ed Spears Y
A. Yes, sir, I guess so.
Q. Where is he f
A. Right over there (indicating).
Q. He came to you twice since I was at your hous·e, and
you talked to him and said you would know him if you saw
him, didn't you?
A. Yes, sir.
Q. And you didn't recognize him at all, did you Y
A. I didn't say that.
Q. Why did you· tell him in the presence of a
pag·e 84 ~ witness, if you would see him, you thought you
would know him, why did you tell him that and
him standing there talking to you?
A. Because I didn't want to tell him I knowed him is exactly why.
.
Q. And he came twice with a witness, and you talked in
that tenor and way both times T
A. I told him I would know him if I would see him.
Q. And you did that and him talking to you, because you
didn't want to tell him you knew him Y
A. He didn't ask me if I knew him.
Q. You had not been acquainted with Ed Spears at all, but
you went by the looks of the car?
A. I went by the looks of the man.
Q. You had seen the car out there a time or two and were
judging by the car"?
A. No, sir, I was judgfog by the man.
Q. Yet he came to your house and talked to you 15 minutes
twice, and you didn't tell him you knew he was Ed Spears f
A. I didn't have to tell him.
Q. I know you didn't have to, but I said why did you do
that?
A. Because I wanted to.
Q. Just because you wanted to f
A. Sure.
page 85 ~ Q. And you don't remember telling me on your
porch that car was running fast, and they would
look at you and look back up to where Huff was found, like
they were wondering· whether you saw him hit him or not,
don't you remember telling me that right on your porch?
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A. No, sir, I don't remember that.
Q. You don't remember telling Mr. Camblos you saw one
car pass and it was running :faRt, going toward Big Ston~
Gap?
.
A. I said it was running at ordinary speed.
Q. You are sure.of that?
A. I think so.
Q. Didn't Mr. Camblos use this language to you, '' Did you
see airy a car pass, going fast?'', and you said,. ''Yes, I saw
one going toward Big Stone Gap.'' Dicln 't you tell him that t
A. No, sir, I don't remember if I did.
Q. You don't remember iU
A. No, sir.
Q. And you can pick out Ed Spears now, can you?
A. Yes, sir, right over there he sets.
Q. Who -showed him to you Y
. A. Nobody.
Q. Who called your attention that that was Ed Spears Y
A, Nobody.
Q. He came to your house, in the presence of
page 86 ~ Henry Sturgill, talked to you ten minutes or something like that, twice, didn't he Y I mean Ed Spears
did, didn't he °l
A. Yes, sir.
Q. Aud you only saw two cars and you say one was g·oing
toward Norton and one toward Big Stone Gap Y
A. Yes, sir.
Q. Well, which one did you pass first 1
A. I don't remember which one I passed first.
Q. And didn't you say to me, "I sometimes would might
nigh swear that I passed the Spears' ear or the one I took to
be the Spears' car and then passed the old man Huff a living·1 but the other side come to me and tried to get me to
say it was the other way, and I won't be positive which way
it wast"
A. I don't remember which passed me first.
Q. But didn't you tell me that lang-uage ·y
A. I don't remember it if I did. ·
Q. This is the first time you have testified in this case,
isn't iU
A. Yes, sir.
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RE-DIR.ECT EXAMINATION.
By Mr. Greear:
Q. Was there anybody in the car with Ed Spears?
A. If there was, I didn't see them.
Q. Just the one man?
page 87 ~ A. That is all I seen.
Q. Has Mr. Bolling over there been to your
house!
A. No, sir.
Q. How many ti::mes has Mr. Kennedy been to your house,
the man who just questioned yon?
A. I don't know.
Q. Yon say Spears bas been there twice?
A. Yes, sir.
Q. Have any of the other lawyers been to see you 1
A. I don't remember.
Q. I believe yon never met me until today?
A. No, sir.
Q. Never talked to me until today Y
A. No, sir.
Q. And you were summoned here by them after they had
been to see you several times f
A. Yes, sir.
RE-CROSS EXAl\HNATION.
By Mr. Kennedy:
Q. Did you talk to this man here today (indicating Mr.
·
·
Heuser) Y
A. Yes, sir.
Q. And you told him you were on the other side and against
Spears and didn't want to talk to him, didn't you 1
A. Not that I remember of.
page 88 ~ Q. What did you tell him Y
A. I told him I didn't know nothing that would
help either side out.
Q. Didn't you tell him you were for the other side and
against Ed Spears and you didn't want to talk to him and
wished yon knew more against hlm 7
.A. Certainly I told him. I wished I knew more against him
if he was the one that done it.
Mr. Kennedy: All right, stand aside.
("Witness excused.)
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CREED F. COLLIER
the next witness, called by and on behalf of the Plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Greear:
Q. Is your name Creed F. Collier?
A. Yes, sir.
Q. Where do you live 1
A. Norton.
Q. Do you own a farm in Powell Valley Y
A. Yes, sir.
Q. Did you know Patrick H11ff in his lifetime?
A. Yes, sir.
Q. Where did be live at tl1e time he was killed?
page 89 ~ A. He lived over in the valley on the right-hand
side of the road as you go down, right across from
where Galloway built that brick house.
Q. Whose property was he living in Y
A. In mine.
Q. How long bad he lived there?
A. About four and a half years maybe.
Q. What age man was he?
Mr. Vicars: I guess you can prove his age exactly,, can't
you?
A. I don't know. He was up in fifty. I don't know just
how old he was.
Q. During. the years he had lived with you what kind of
man was he, with reference to work?
A. Just as good as ever I worked.
Q. Was he a steady, regular worker 1
A. Every day.
Q. Had he been working for you on the day this accident
occurred?
A. Yes, sir.
Mr. Vicars: I think that is objectionable, unless it would
be an element of damages.
The Court: Objection overruled.
Mr. Vicars: Exception.
page 90

~

Q. What l1ad he been doing- on the day on which
he was killed?
A. He had been cutting filth off the pasture land.
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Q. Where was that pasture land located with reference to
his homef
A. It was something- like a half mile or maybe a little fur- '
ther on down toward Big Stone Gap.
Q. ·who owned the house there where Mr. Huff was killed,
where he was killed right in front of Y
A. It belonged to me.
.
Q. Was anybody living in that house at that time?
A. No,·sir.
Q. I believe that is what they ealled the old Jones place 7
A. Yes, sir.
Q. Is there an entrance way from the road into that prop~rty?
A. Yes, sir.
Q. How is that constructed, that entranre wayT
A. There is a little gate runs right out in front of the
house that they go in and down 30 or 40 feet and a gate we
-0ome in with a wagon and cars..
Q. What do you have at the bigger gate to g·et across the
ditchf
A. There is a pipe through there, a terra cotta pipe, galvanized iron or whatever you call it.
page 91 } Q. Is that in the ditch line and filled over the
top of iU
A. Yes, sir.
Q. Where was Mr. Huff struck with reference to the gate
that goes into the front of that property f

Mr. Heuser: Just a minute. The witness hasn't shown he
knows where Mr. Huff was struck.

Q. If you know, if you examined the signs and saw any
blood or signs.
A. I don't know where he was picked up, but this blood was
right along there, I don't how far from the gate but not but
a short little distance. The blood was laying along, two stains
of blood, where they had been on this grassMr. Kennedy: Wait a minute. I want to ask a question
tbere. Did you see Huff on the day he was killed until after
he had been hit 1
The Witness: I left there about 12 :30 or 1 o'clock.
Mr. Kennedy: Where did you leave him?
The Witness: I left him coming into lunch.
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,, Mr.. Kennedy: And that is the only time you saw him that
day until after he was hit f
The Witness: Yes., sir, when I come home I didn't see him
until after he was hit.
By Mr. Greear:
Q. How long after he was hit until you heard of iU
A. I don't know just what time he was hit, but
page 92 ~ Mrs~ Short called up at the house and said that
·
Mr. Huff was down at the hospital, and I guess.
that was around 5 :30 maybe. I could have been six o'clock.
Q. ·what did you do then 1
A. I went right down to the hospital.
Q. Then what did you doY
A. I went after Mrs. Huff ..
Q. Over in the valley 1
A. Yes, sirr
Q. Were you up at the scene that afternoon f
A. Yes, sir.
Q. What did you find at the scene of the accident that afternoon!
,
A .. I looked at this blood in the road and there· was a scvthe
just on the inside of the fence right in front.
·
Q. A yard fence around the property i
A. Yes, sir, in the front.
Q. Where were the blood stains with reference to the gate
that would go into the yard at the Jones honseY
A. They were right close. I don't know how far, but right
close. It is not but a little piece from where it looked like
the car went up on the bank from where the blood stain was,
about 15 feet, and I don't know l10w far it is from where you
go into the gate. A wire fence around the upper
page 93 ~ side of the house about 20 feet, I guess, or maybe
more. But I would say about 20 feet, I think. I
don't think it is more than 20 feet.
· Q. Wben Mr. Huff was working on that end of your land,.
I will ask you if he left his tools at the Jones propertyt
A. Yes, sir. We didn't have any use for the tools. We
had tools out at this other place to use on that farm, and this
scythe stayed out there at this other farm. There was a
little place they had tC\ keep their meat on the back porch, and
they would just hang their scythe up in there.
Q. How far was tllis location from where he was hit there,.
from his home!
A. \Vell, I don't know just how far it was. You would come
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down that straight there and everybody knows where the
Jones house was, I wouldn't know how many feet it was because I didn't measure it.
Q. A pretty good piece Y
A. Yes, sir, a right smart piece.
Q. The Jones house is across from the Billy Robinette place,
isn't iU
A. Yes sir, across the road there.
Q. Now, M:r. Collier, will you describe what was on the
ground, the signs and tracks and whatever you found on the
ground at the place where this accident had occ1,1rred !
A. Well, I didn't pay but so much attention to
page 94 ~ it. I just went over and looked where the car llad
left the hard surface up there and come on down
and went in the ditch line, come on down a little piece and
went' in the ditch line. And then it looked like 15 feet from
where this blood laid on the ground that the car had turned
over to the right and got up next to the fence about where this
wire fence goes through there and got out of the ditch line,
the right rear wheel coming this way had got out of that, and
it come on down there and passed the g·ate and looked like
it pulled back a little toward the left and come on down and
run right over the center of this pipe. It looked like that
goes in where the wag·ons and trucks g·o in there and stopped
right on there. You could tell by the mud in the ditch line
it had stopped there and hadn't went on over that pipe line
at all. And he had backed up according to tl1e sign about 30
feet., backed up at this mud there, practically the same way,
and then turned to the left and that pulled him back on the
straight highway then.
Q. Could you tell from the line wbich way the car was
traveling?
A. Yes, sir.
Q. And which way was it traveling¥
A. It was coming this way.
Q. Coming toward Norton 1
A. Yes, sir.
page 95 ~- Q. How could you tell from the sign~ ·what was
there about the sign that would tell you which way
it was going?
A. It had come right out of this mud and looked like the
treads on the car had just been recapped, I don't know they
had been, and come out there and there was the treads come
right on clown the road and didn't turn after he got off this
pipe.
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Q. As I gather, there was mud a1id wat.er in that ditch line t
A. Yes, sir.
·
Q. And as he came out he· made a track on the road?
A. Yes, sir, and where he backed up and started, it ]ooked
like he took his foot off of the cluth too quick and kinda
jerked the car up and it kinda spinned right in the mud there.
Q. Did you make any observation with reference to grass
on the upper encl as to which way it was mashed?
A. Yes, sir.
Q. "Which way was the grass mashed clown?
A. It was mashed. down coming down this way. He must
have been speeding or something the way he come off there,
and he rolled it all down coming this way toward Norton.
Q. Did you follow that line on the hard surface to where it
went?
A. Yes, sir.
page 96 ~ Q. "\'\There did it go?
A. It turned out where }"OU go over to Mr. Fraley's farm. That Back Valley, we call it. It turned to the
left as you come out the road.
Q. Where would that take lrim?
A. He could go out there and come out at what is called
Blue Springs.
Q. Where does that. go in, to Big Stone?
A. Yes, sir, it g·oes right through to Big- Stone.
Q. Come up to the jury and show them on the map where
the Back Vallev Ro::1 d is.
A. I don't kiiow if I can show them or not. I can tell them.
I have been over there two or three vears.
Q. Here is Dorchester ,Junction., if says, and here you come
down and there is the road to .Appalachia, and here is the
road across the mountain and here is tlie forks of the road.
A. Is this the Back Valley Road bere (indicating) Y
Q. Yes, sir.
·
A. This house sets on the left as you go down, and down
here would be the Back Valley Road. Out here is Gallowav's
and you turn to the left a b'it to make that curve and then
here is the Back Valley Road.
Q. Now that is the· main road. Your Back Valley Road
turns to the left. That is, headed going clown the vv1Iey?
A. That is right.
.
page 97 r Q. That Back Valley Road turns at that steep
curve, doesn't it?
A. Yes, sir.
Q. Where did the accident occur with reference to the in0
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iersecti·on of -the Back Valley Road and main road? · Here is
the Jones house rig·ht out here (indicating) ..
A.. Well, you come on out there--! wouldn't know just how
many feet it is down there-practically straight until you
come to that curve coming this way, and then it turned right
off to the left coming this way, you see..
Q. The Back Valley Road did?
A. Yes, sir. It turns off to the left coming this way, but
if you were coming down here, going· that way (indicating)Q. In other words, a fellow going the main highway would
.follow that and-

Mr. Vicars: It is a prolongation of the main higway, isn't
it? Just straight ahead; if you stay on the hard surface you
have to turn to the left?
The Witness: That Back Vallev Road is a new road that
has not .been there long·. I don't know how many years.
Mr. Vicars: It is ·straight with the road, the Back Valley
Road is a prolongation of the main road, isn't it?
The Witness: Yes, sir.
page 98} The Court: Did it happen on the Norton side
of the intersection of the Back Valley Road or Big
Stone road?
The Witness: It is a wav on out the other side. It is on the
Big Stone Gap side of the"'intersection is where it I1appened.
·Mr. Greear : Six or eight hundred feet ..
The Witness : Yes, sir~
A Juror: There is a long straight there and you turn a
curve to the right and upgrade?
The Witness: Yes, .sir. Right on that curve is where it
happened.
·
By Mr. Greear:
Q. Now, Mr. Collier, did you do anything with refQrence
to trying to find out who had hit Mr. Huff there Y
A. Yes, sir.
Q. What did you do in that regard Y
A. I saw Sergeant Thomas and asked him about it.
Q. Did Sergeant Thomas show you any part of an aerial
to an automobileY
A. He did about seven or eight days after that.
Q. I show you here a piece of aerial or piece of an antenna
and little knob which fastens on it and ask you if that is what
Sergeant Thomas showed you?
A. It looks j'ust like it.
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page 99 ~

Q. vVerc those piece in that condition at the time
he showed them to yon Y
A. I don't recall whether it was or not .
Q. Did you go to the scene where Mr. Huff's body had been
found and make any search of the ground trying to find a piece
of this knob or antenna¥
A. Yes, sir.
Q.. Who went with you Y
A. Barney Williams.
Q. Describe the manner in which you and Barney Williams
made that search as to how closely you were searching.
A .. ·well, we went there to find a piece to match that piece,
and this road had little pebbles of stone where they had been
oiled,. you know, where they put oil on, and we got down searching all throug·h the pebbles, and Williams was about five or
six feet from me., and he said, '' I think I have found some-.
thing,'' and we were both down on the ground there. And I
said, '' Let me see it.'' And he just reached it over to me.
And when he reached it over to me, I said, ''It looks like that
is all we need,'' is the remark I made to him. And I said,.
"Where did you pick it npY" And he said, ''Right here is
where I picked it out of the ground.'' And we fitted it lmck
in the place where he said it come out, and he put it back in
there and when he done that, I said, "Let's see how far it is
down to the blood.'' I stuck a little peg in the
page 100 ~ bank where the blood was, and I noticed it was
still there yesterday. And· it was about 15 feet.
Q. From that blood to where you found this?
A. Yes, sir, about 15 feet.
Q. Is this the piece that Mr. Williams found there and you
tried it to see it fit back in the bole where he picked it out
of the ground Y
A. It looks like it., and it fit in there perfect.
Q. Show the jury how that works on this.
A. It just fit this piece perfect when I brought it back over
there. I know I brought it over there and it just fit perfect
right back on. And I remarked to :Mr. Williams, "Well, it
is a plenty. \Ve needn't hunt or anything more~'' And I
brought that over to Sergr.ant Thomas, and he stnck that on
there, and he ~aid, '' I want you to go back over there and
show me exactly-

Mr. Kennedy: We object to what he said.
The Court: Objection sustained.
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Mr. Greear: We want to introduce the knobs and pieces
of the radio antenna.
(Whereupon, the above mentioned knobs and pieces of radio
antenna were filed as Exhibit No. 1.)
Mr. Greear: You may ask him.

CROSS EXAMINATION.
By Mr. Kennedy :
Q. Mr. Collier, you say that Huff lived on your
page 101 ~ land Y
A. Yes, sir.
Q. And you had seen him about 12 o'clock that dayt
A. I left him to come home about 12 or 12 :30 or something
like that.
Q. Did you see him any more that day?
A. Yes, sir.
Q. Where about?
A. At the hospital.
Q. At NortonT
A. Yes, sir.
Q. And he was then still unconscious?
A. Yes, sir.
Q. You say you had a place a.t the Jones house that he
usually hung bis scythe up in Y
A. Yes, sir, we kept our tools there.
Q. You usually kept them there f
A. Yes, sir.
Q. And you don't know of your O\Vll knowledge anything
except the one time you saw him that dav about his movements
or doings, do you T
·
A. What do you mean by his movements Y
Q. Where he went or anything about him?
A. I was with him until noon where he was cutting this.
Q. That is all you know about him that day?
page 102 ~ You don't know nothing else about him, do you Y
A. No., I don't know nothing about him.
Q. You say the car had gone toward Norton as you surmised and run down in the ditch and backed up and mashed
the grass over toward Big Stone Gap; is that right Y
A. That was after he come on down and passed tl1is little
pool of blood there.
Q. Then it had backed up?
A. It looked like it had backed up about 30 feet
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Q. How can you tell, Mr. Collier, w·hich way it was going?
Isn't it just as reasonable, and woulcln 'tit have been the same
tracks-the car certainly went both ways if he hit the man,
whoever hit him, or he hit him on the hard surface, as his
body and blood indicated he was on the hard surface, and
then he backed back down in the ditch line and pulled out to
get around him 1 Now, how could you tell which way it was
going? It is absolutely impossible, isn't iU
A. I don't see how it would be impossible when a man was
in the mud there. I stated when he went down there, I don't
know who it was, after he bad hit the man up here on the
hill, that was up here at tl1is other little g·ate and then he went
on down right in the front of this other little gate. He had
went with the wheel on one side of this pipe or galvanized
iron and stopped right there. He clidn 't go on over that pipe
.
into the ditch line at all. Then he had backed up
page 103 ~ and when he backed up he was still in the mud
with one of his casings, and then when be come
down there is where the mud come right down the road. It
didn't turn to the left.
Q. Looking at the ground, how can you tell which way the
car was going, backinp: back or going· forward, when it made
those tracks? How can you tell which way it made the tracks?
A. When he first went down and was a-straddle of this llipe,
· he had went down there and when he started to back up, he
bad got over something like· that much (indicating) and
double tracked back. He made those tracks back. He went
back about 30 feet and stopped, and tlmt was two tracks, and
when he went to leave. this mud he had speeded up or something and looked like it had grabbed, and 110 turned a bit to
the left and that got him back on the straight hig·hwav.
Q. But still it is impossible to tell which wav he was "traveling, backing back or going forward when he made those tracks,
isn't iU There is no way except imagination that you can
tell, is there, if be came up the road and, as stated here, looked
like it knocked llis feet out from under him and he fell down
in front of the car or whatever hit llim. if he backed back
down there and came out again to pass by him without running over him? Now, how could you tell?
A. I don't understand that.
Q. I am asking you about that state of facts.
page 104 ~ Now how can you tell which way the car was going?
A. He didn't back up there that far where the body wasnow don't get that into your head.
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. ·Q. If he hit him goino· the other way and passed by him
and running on down, those tracks were up -on the bank,
weren't they 7
A. :N"o, sir.
.
Q. Weren't the tracks ne.xt to the field away· up on the
bank?
A. Yes, sir, back up where the accident but not down here.
Q. And it looked like the car would have turned over as
high as they were on the bank?
A. Yes, sir, that is where he was hit, but not down here
where he backed up.
Q. Suppose he was going toward Big Stone G-ap and he hit
him and he backed back and couldn't see as well backing back
as going forward and made those tracks and he pulled out
on a little angle, now how can you tell the jury how he did
that?
A. The car doing that was coming toward Norton because
everything was coming this way.
Q. I understand you say that, but how do you know that T •
A. My God, a man ought to be able to look at anything and
tell which way the grass was mowed down.
·
page 105 } Q. He went both ways?
A. He did.
Q. You say he made two sets of tracks?
A. Down where the tile is at the g-ate is away down there.
Q. As a matter of fact, it was a dry, pretty., sunshiny day1
wasn't it?
A. (:N"o answer.)
Q. And even the roads were dusty that day!
A. The ditch wasn't dusty.
Q. The little narrow diteh, the car wheels bad straddled
that nearly all the way, hadn't they!
A. That is when he come down in the ditch.
Q. I understand you say that. But I am asking you how.
you know that.
A. I just looked at the marks and all could see.
Q. You just looked at it and imagined it¥
A. You could tell from the grass being mowed down.
Q. You say you saw tracks leading from there. How far
off of that first little bit of mud and water there and that
little narrow ditch, you tracked the car how far?
A. I never did say how far I tracked it. I said I didn't know
how far it was out where the road turned off. It looked like
the same tread of the car, a new tread, that turned to the left
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with this same kind of mud on it that was in the
page 106 } ditch..
Q. Do I understand you to say that you saw
this track of a car wheel on the road there where the man
was hit and you saw it again down where the road turned off,
or did you follow it all the way down there Y vVhic.h way did
you say that was!
A. That was after he run through this mud. ·when he
backed up, he was right in that ditch. Mr. Kennedy says.
there is no mud in there, but go over and put your foot in
there and you can tell if there is mud there or not. I have
been the1·e a few times.,
Q. Did you track the car all the way from where the man
was hit down the Back Vallev Road Y
A. Yes, sir, I did, and watched where it turned off..
Q. And it is 800 feet., isn't iU
A. I never measured it. I guess it is.
Q. You heard the patrolman testify if was 800 feet, didn't
yout
A. No, sir, I didn't.
.
Q. You tell the jury in crossing that little ditch you could
track that mud 800 feet and tell where the car turned off
down the Back Valley Road; is that right¥
A. I followed that track out of the ditch, and when it
turned off to the left, it is bumpy there and there was the
$ame looking tread exactly and turned that mud and went on
down through there.
page 107 ~ Q. If I undei·staud you right, when you heard
that evening about the accident, you went to the
hospital at Norton and saw this man~ didn't you¥
A. Yes, sir.
Q. When did you go on that roa<l i
A .. I went to the farm. I guess it took me 30 or 40 minutes
.to go over and get Mrs. Huff and bril}g her back to the hospital. And I turned around to her and said, '' It looks like
the old gentleman is gone.''
Q. I am not caring what you told her.
A. How am I going to tell yon about it if you won't let
me?
Q. I am asking you when yon did it.
A. I am telling you how long it took me to make that trip,
and then I went right back to the farm.
Q. You went and got his wife and took her to the Norton
hospital f
A. Yes, sir..
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Q.
you?
A.
Q.
A.
Q.
A.

And of course, you stayed there with your friend, didn't

Just a few minutes.
And you took her back to the house¥
No, sir., I didn't.
You left l1er at the hospital?
Yes, sir.
Q. Then where did you go?
page 10~ ~ A. I weut back to where the accident was.
Q. How late in the evening was it when you
went back¥
A. I don't know. I made that trip and got Mrs. Huff and
brought her back. I guess that was 35 or 40 minutes, 50 minutes at the outside.
Q. "\Vhere were you when you beard about the accident?
.A. I was up at the house.
Q. How far do you live from where the accident occurred?
A. I live three blocks from the hospital.
Q. When you heard it, had they already taken him to the
hospital f
A. Yes, sir.
Q. And you heard the accident had happened and they had
taken the man to the hospital and then you went and got his
wife and took her to the hospital, and you stayed there a
little while and went back to the scene of the accident; is
that right¥
A. Yes, sir.
Q. That was at least two hours, wasn't it?
A. No, sir.
Q. Wasn't it getting shady and late in the evening1
A. No, sir; the sun was shining just like you said it was.
Q. ·was it shining when you got back¥
page 109 ~ A. Yes, sir.
Q. And then you made those observations?
A. Yes, sir.
Q. Who was with you 1
A. My daughter.
Q. Was that alH
A. Yes, sir.
Q. And then you looked and you were watching for signs
and you found no piece of anything there at that time, did
youY
A. I wa.sn 't looking for any pieces at all.
Q. You just went back there f
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A. Yes, sir.
Q. What were you looking fod
.
A. I went to see where he was bit and saw the blood in
the road.
Q. And you took your daughter on home then after you
did that?
A. Yes, sir.
Q. Then you say you came with Mr. "\Villiams to Norton
seven or eight days later; is that rig·ht 1
A. Said what!
Q. You came with Mr. Williams to Norton seven or eight
days later and saw Mr. Thomas?
A. No, sir, I dicln 't say that.
Q. How long was it?
page 110 r A .. I would think it was about ten clays. You
are talking about when we found that?
Q. Yes.
A. That was about ten days. I don't know just exactly.
Q. Then about ten days after the patrolman had been there
and measured and searched the earth, you went to Thomas'
office in Norton, you and :Mr. Williams, the son-in-law of Mr.
Huff, and he showed you one piece of that aerial fixture
there, that thing that goes on it, I don't know what it is, and
he showed you one piece of it?
A. Williams and myself.
Q. Thomas showed ) ou and Williams one piece of it?
A. No, sir.
Q. Who did show it to you t
A. That was after we found that piece there that Thomas
showed it to Williams.
Q. You came up there before you went to hunt for it, didn't
you?
A. I was there myself, but Williams wasn't alonb
· Q. You came up there l
A. Yes, sir.
Q. And Thomas showed iou that piece?
A. Yes, sir.
Q. And then you went back and got Williams and went
back to the scene of the accident to search for it, didn't
you?
page 111 r A. Yes, sir.
Q. And you found it with oil and little pebbles
of stone might nigh smoothed over T
A. No, sir, I didn't say that.
1
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Q. What did you sayY
A. I said there was oil on that stone and it looked like
that stuff there.
Q. How long had it been since that road had been: oiled
prior to April 23rd?
A. I don't know. The State comes along and patches all
them places on the -outer edges there.
Q. You hadn't seen them do that for a long time, had
you?
A. They patch all winter long. They were down in the
-corporaiion the other day. ,
Q. And Williams got down ·on his knees searching for it
there and picked it up and said, "Here it is. I have found
it". Is that what he said Y
A. No, sir, I didn't say that.
Q. What did you say?
A. I told you Williams said he thought he had found something.
Q. And you remarked "that is all we need" f
A. Yes, sir.
Q. And you took it back to Norton?
page 112} A. Yes, sir.
Q. And Thomas h-ad given you the other piece
to take along to find something to fit it, hadn't he Y
A. No, sir, not a piece of it.
Q. He kept that at Norton?
A. I don't know where he kept it.
Q. But he showed it to you?
A. He showed it to me.
Q. And Williams saw it, too Y ·
A. No, sir, Williams didn't know anything about it.
Q. Did you know that aerial had been broken months before that,
A. No, sir, I didn't know anything about it.
Q. Did you know that same car passed over that road later
in the evening the day the accident occurred Y
A. No, sir, I don 1 t know a thing about it.
Q. Did you know it went over that same road the day before to deliver a telegram Y
A. I know nothing about any telegram. I don't know a
thing about it.
Q. You thought when you found that little piece it was
very suspicious?
·
A. I knowed it would match that piece the best I could
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Q. And you thought that was very suspicious f
A. (No answer~)
Q. Although you didn 1t know when that piece
was dropped there or from what car it came or anything
about itY
· A. If I had knowed wh~t car it came from, I would have·
been stm;iding looking at it, but I didn't know anything about
page 113

it.

~

Q. Did Mr. Thomas say he bad searched but hadn't been
able to find anything¥
A. No, sir.
Q. You knew he had been tlie-re and made measurements,,
didil 't you T
A. I wasn't with him.
Q. You knew about that, didn't you f
A. I didn't know because I wasn't there.
Q. You just didn't happen to be there then f
A. No, sir, I wasn't with them at all.
Q. You don't know what day he made those measurements!
A. No, sir.
Q. Or made the search?
A. No, sir, I wasn't there.
Q. Did you see him and another patrolman there the day
of the accident either going or coming to the scene of the
accident?
A. No, sir.
Q. Did you see them pass your house that
page 114 } evening 7
A. No, sir, they wouldn't pass my house. I
live up on Tenth Street.
Q. You live beyond this :Back Valley Road 800 feet from
where the accident occurred back toward Norton, the intersection with the hard surface road down there, right close
where Mr. Blevins used to live1
A. Yes, sir, just this side.
Q. And if it is a dry time and all tight, it is about as good
to go that way as the other way?
A. It is not as good, but lots of people drive that way, but
it is not as good.
Q. I believe yon stated you employed counsel iu this case
or stood for it, told Fred Greear if the other people didn't
pay him you would¥A. What has that got to do with this stuff here? ·what I
do is my business and what you do is your business. I never
employed you in this case.
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Mr. Greear: That is not matetial in this case.
The Witness: I never employed him in this case at all-I
made a statement or what I said, in a hit and run case, now
who wouldn't employ a lawyer when a man worked, who
worked for you and was killed.
By Mr. Kennedy:
Q. I did not a,sk that.
. A. I told you exactly what I done the other time. He asked
/
me how he would g·et his money, and I said if
page 115 ~ they are ~ot able to pay, I will. The old man
had been there three or four years, and who
wouldn't help them?
· Q. And you went to wo1:-k on the case to help get up evidence?
·
A. I have told you exactly what I done, and how I done
it, and all about it, and that is all I know about the case.
Q. Now, Mr. Collier, who did you pass·on the evening that
you went to the hospital and went back to the scene of the
accident, in cars?
A. I don't know.
Q. Did you pass several cars?
A. I don't know whether I did or not. I don't remember.
Q. Anyway you didn't pass any taxis, did you, with signs
on them?
A. I don't know if I passed any or not. I wasn't paying
no attention to any taxis. I went on to the farm. I wasn't
looking for nobody.
·
Q. You drove over this same road twice or three times
that day, didn't you?
A. Yes, sir.
Q. And there· is quite a lot of traffic on that i·oad, isn't
there?
A. Plenty of it.
:
Q. And you have no idea how many cars had
page 116 ~ passed between the time of the accident and the
time vou went back there?
A. No, sir, I don't know nothing about it.
Mr. Kennedy: That's all.
(Witness. excused.)
(Whereupon, at 4 :00 o'clock p. m. court was adjourned
until 9 :00 o'clock tomorrow morning.)
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page 117 ~

MORNING SESSION.
Wise, Virginia, January 31, 1946.

The Court met pursuant to adjournment of yesterday at
9 :00 o'clock a. m.
·
Present: The same parties as heretofore noted.
The Court: All right, gentlemen, you may proceed.
MRS. BESSIE MINOR,
a witness calle<;l by and 011 behalf of the Plaintiff, being first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Greear:
Q. Are you Mrs. Bessie Minor?
A. Yes, sir.
Q. I believe we got you out of bed to bring you up here,
didn't we, Mrs. Minor Y
A. You sure did.
Q.. Where do you live?
A. I live about a mile and a half on the dirt road out between Big Stone and Norton down in the valley.
Q. Is that on what they call the Back Valley Road T
A. Yes, sir.
Q. Were you at home the afternoon of the 23rd of April,
the day Mr. Huff was killed last yearT
A. Yes, sir.
page 118 ~ Q. What were you doing at your home that
afternoonf
A. We were painting, painting a room.
Q. What side of the house was the room on you were
working in?
A. On the left as you go toward Big Stone.
Q. Did it front on the road Y
A. Yes, sir.
Q. Did you have the curtains and shades down m that
roomf
A. Yes, sir, and I was sitting at the window just a resting.
Q. Did you know Ed Spears at that time?
A. No, sir.
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Q. Did you see a taxi car go down' the Back Valley Road
that afternoon?
A. Yes, sir.
·Q. Did you pay any pa;rticular attention to itv
A. No, only just the car-I just noticed to see if it passed
my mother's. It was a black car and had cab written on it.
Q. Had cab writtten on the side of it?
A. Yes, sir.
Q. How many people were in it when it passed your house?
A. I don't know. I did not pay any attention to the people.
I just noticed the car to see if it passed.
page 119 } Q. Why did you notice the car to see if it
passed your mother's?
A. We was just expecting a telegram any time from the
boys, my brother.
Q. Did you have a brother in the Armyf
A. Yes, sir, and a son, too.
Q. How far was it from your house to your mother's
house?
A. Oh, about something like a quarter of a mile probably
or something like that.
Q. Could you see her hbuse from your houseY
A. Yes, sir, it was in hollering distance.
Q. A little while after that did you see that car again T
A. Yes, sir.
Q. Where did you see it the second time?
A. I was right there. I don't know I had ever left the
room or not. I was setting right at the window the second
time.
Q. Was it the same car?
A. Yes, sir, the same car.
Q. Did you watch it the second time?
A. Yes, sir. I went on tthe porch the second time.
Q. How long was it between the times it passed your
-house?
A. I couldn't tell you the minutes but it wasn't
page 120 } very long.
Q. Did you notice as to the passengers that
time, how many were in the car?
.
A. No, sir, I didn't notice the passengers that time.
Mr. Greear: That is all.. You may ask her.

I•
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CROSS EXAMINATION.
By Mr. Vicars:
'
.
.
Q. I asked several people qnestions yesterday. I will ask ·
ypu and you may be better prepared for it than they were.
How many cabs ,did you see pass there last week t
A. Last week f
Q. Yes .
.:A. I didn't see any.
.
Q. Week befoi·e last how many did you seef
A. I didn't see any.
Q. Have you seen any cabs pass there since you saw this.
cab on. the 23rd day of last Aprilt
A. Yes, sir, I have since then.
Q. Who did you see t
A. I don't know who they was.
Q. When did you see them 7
A. I don't know the dates.
Q. What kind were they?
A. I just ~ow there have bee~ some pass there.
Q~ .Were they Chevrolets or Fords Y
.
page 121 } A. 'Mister, I can't.tell yo:u anything about' the .
cars. I don't' know the names of them.
.
Q. I believe you testified in the Ed Spears case it was· a
Yellow Cab you saw pass on: the 23rd f .
.
·
A. No, sir, it was yellow letters ,vritten on the si~e.
Q. Didn't you testify before it was a Yellow Cab 7
A; I don't know. I might have said a Yellow Cab. I don't
know.
Q. ·what color was this car?
A. It' was black or what I thought was a black car.'
Q. And you might have testified it was a Yellow Cab the
other timef
A. I don't remember. I might have said with yello\Y or
something like that. I don't remember. ,
Q. When did you hear about Mr. Huff being hurt?· .
A. I didn't hear it until the next day~
·
Q. When were you first interviewed on behalf of the Commonwealth or. on behalf of Huff's estate about this case, how.
long was it after the old man died until you were first inter-·
viewed about this?
A. I just don't know. I don;t remember.
Q. Was it as much as a week!
A. I just can't say. I don't remember.
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Q. You did1:1 't know Ed Spears at the time, did' Y<?:U T
·
.A. I don't know MI ever saw Mr. Huff or Ed
; page 122 } Spears.
.
Q. Who was the first pers·on that came to you
•and asked you about this casef
A. (No answer.)
.
· Q. About the cab coming down· fheret
·. A~. I beli'eve· it was Mr. Huff's son.
Q. Son or son-in-law, Mr. Williams?
.
A. Probably it was both of them. I didn't know tlietri at
the· time.
Q. What did they ask you Y
A. They just asked me if we saw ariy taxis go dowri through
there.
Q. Asked you anything about Ed Spears?
A. No, sir.
.
Q. Or if you knew Ed Spears·t
A. No, sir.
Q. Arid you don't know hchv long that was after Mr. Huff
died?
A. No, sir, I can't tell you that.
Q. Who next' asked you about it?
A. The· police.
Q. The State police 1
•
A. Yes, sir.
. · ,Q: H~w lOiig was that aft~r :M:r. Williams had· talked to
you?
·
·
A. I don't remember that.
pa·ge 123 } Q. Did he. ask you about Ed Spea1~s, if you
knew ~d Spears? ·.
A. No, sir, I don't think he did-.
Q: He just' asked you if you saw any cabs go· down through
there?
·
·
· A. Yes, sir.
Q. And you have seen calis go down there nia-1iy times be.fore and since that, haven't. you?
. A. I don't know.·.. We have a·couple down tl:iere that comes
from Norton and brings their taxis.
· Q. How do people get in and out of that road? Do they
..
own: their own :cars?
. · ... - · A. Yes, sir, most all of them ·have their own cars.
Q. Does Mr.' Gardne·r have an automobile Y
A. Yes, sir, he has a truck.
Q. Did you see his truck go by there last Saturday?
1
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A. No, sir.
Q. Did it Saturday before last¥
A. Not that I know of.
Q. Did you ever seen it. go by there?
A. Sure, I have saw it go by there different times. He
delivers stuff for us.
Q. Did you see him on the 23rd day of last April¥
A. I don't know. I can't remember that far back.
Q. You cannot remember back to the 23rd of
page 124 ~.April?
A. No, I can't.
Q. People are often down there from Norton and Big
Stone Gap in taxicabs, aren't they!
A. You mean come from Norton down to Big Stone t
Q. People visiting down in that settlement come in taxicabs right often, don't they T
A. Not but one family I know -of, Boggs from Kentucky ·
come in taxicabs.
Q. What kind of taxicabs do they come in, Norton or Big
Stone Gap taxis?
·
A. Norton.
Q. How long have Boggs lived down there?
A. As long as I can remember· they have· been down there
till they moved to Kentucky about three years ago.
Q. Three years ago they moved to Kentucky?
A. Something like that. I wouldn't know just the date.
Q. On the 23rd day of April three years ago did you see
the Boggs come in there in a taxicab?
1
A. I don't know.
Q. I believe you said you didn't know if any people were
in this cab besides the driver f
· A. No, sir, I didn't notice the people at all. I just noticed
the car.
· Mr. Vicars: You may stand aside .
. (Witness excused.)

J. Vaughn and E. Spears v. Rebecca Huff, Aclm'x.
page 125
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~

CHARLIE REID,
a witness called by and on behalf of' the Plain..;
tiff, being first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Greear:
Q. Is your name Charlie Reid! ·
A. Yes, sir.
Q. Where do you live, Mr. Reid Y
A. Down in Powell's Valley.
Q. I believe you lived in Pardee for a number of years t
A. Yes, sir.
Q. You are the father of Gilbert Reid Y
A. Yes, sir.
Q. What place in the valley do you live 7
A. We live on the old Billy Robinette farm. We live in
the first house out on the right going down toward Big Stone
Gap, you know, the road that forks down to Back Valley.
Q. The :first house on the Back Valley Road below the intersection?
A. Yes, sir.
Q. How long have you lived there in that house?
A. Well, it is something over seven years. I went to the
farm about six or seven years ago. I wouldn't be positive.
Q. Do you remember hearing of Mr. Huff being struck by
an automobile out on the highway?
pag·e 126 ~ A. Yes, sir.
Q. Did you hear it the same day it happened Y
A. It must not have been very long afterward.
Q. A short time before that, Mr. Reid, I will ask you if
you saw a taxi car go down the Back Valley Road toward
Big Stone Gap past your house?
A. Yes, sir.
Q. Where we~·e you when he went down the first t~~e you
saw him?
· '
· ·
A. I was Gutting a ditch along close to the road.
Q. How many people were in that car at that time?
A. I looked up and there was a driver and two girls or
women one. I don't know which. I never paid much atttention to it as they passed.
·Q_. How were tliey seated in the car?
A. All in the front seat.
Q. What color car was it Y

132

Snpreme Court of Appeals of Virgini:fi

Charlie Reiil•

.A. I don't remember.
Q; Did it have any sig-n on· it fo sht>w it was a taxH
A. It was a taxi. I ·am most sure of that. How come 1ne
to notice the last ~ime it was my da:ughter-in-Iaw thought it
was Henry Smith's car from PaTd'ee. He· runs a taxi up
there, and he passed, and I told her it wasn't him because I
knowed most he would have hollered at me as· he was well
acquainted with ~e.
page 127 } Q. Did you see that same car pass aglain?
A. I couldn't sweat· it. was·, but it lboked like
the same.
Q~ How long was it between the times it passe"clf
A. It must have been about 35 to 40 minutes, something
like that. I don't know just exactly~ I neve·r paid any attention. My daughter-in-law, she was scrubbing· the porch
as it went down, and she was stiU on the porch when· it come
Back, and she· saw the car coming, and' she said, "'That is not
Henry's car. It' is· somebody else".
Q. That was the second· time f
·A.-. Yes, sir.
Q. Did you look up then to see how many people w~re in iU
A. Yes, sir.
Q. How many were in it ai .that tiineY
.
A. I didn't see anybody out· the driver. And I told her
I guess he taken some girls down· the, valley and come back
after them.
Q. That was the second tint¢ yon saw it"? ·
A. Yes,. sir.
Q. Which direction was tl1at ear going both times you
saw iU
A. Going· toward Big Stone."
Q; How long was· if fron.1 the time that car
page 128 ~ passed your house tI-w second. time until yon beard
of Mr. Huff being hurt¥
A. It wasn't very long. I CQuldn't say exactly what time
it was, but it was along about four o'clock. It waS! g·etting
_pretty la~e in the evening. Mr. Denham was· telling me his
. blind son bad gone ont to the sto"i'e.!Mr~ Viears·: · Don't tell what' was· told· you.
Q. I just want to know how long after· you saw- the c1;1r pass
the second time until you heard of" :M:r. Huff being llit?
A. Just a Ii ttle time.
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Q. Did you go out to the road?

A. I went out to Mr. Huff's that evening.
Q. At t];ie time you went out to Mr. Huff's had they moved
tl1e ·body to the hospital?
A. Yes, sir, they had took him to the hospital already.
l\f r. Greear: You may ask him.
CROSS EXAMINATION.
By Mr. Heuser:
Q. Mr. Reid, you didn't testify in the other hearing of
this matter, did you t
A. No, sir.
Q. When were you first interviewed by anybody about this
case?
A. Ob, I have talked to people down there about it, but as
far as the case here being tried I haven't talked to ~nybody.
The first I knowed I saw him this morning (inpage 129 ~ dica ting).
Q. You saw Mr. Greear this morning?
A. Just a minute or two ago.
Q. Was Mr. Greear the first person who asked you if you
remembered a taxi on the 23rd of ApriH
A. No, sir, the neighbors there, we have all talked it over
several times.
Q. You have talked it over with Mrs. Ollie Reid and Mrs.
Minor and Mrs. Harrell?
A. Oh, no, just around my place, you know, like a man
getting hurt, a neighbor man you liked. We talked it over
and I wouldn't know the taxi driver now if I was to see him,
but we talked it over like you or anybody els~ would in the
neighborhood.
Q. Have you been talked to by one of the State policemen Y
A. No, sir.
Q. The only person connected with the case you have talked
to was the attorney for the plaintiff? You talked to him
here this morning?
·
.A,.. Just spo~e a few words to him this morning.
Q. What connection or relation are you to Mrs. Ollie Reid f
A. None at all.
Q. No relation?
A. No, sir.
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Q. You say you are not sure as to the color of
this taxi you saw with a man and some other
people in iU
.
A. No, sir, I wasn't thinking about nothing happening
and I didn't pay no attention.
Q. And you don't know what color the second one was you
saw~
A. They was both the same color, but I don't remember
what it was.
Q. You are sure they were the same but you don't know
what it was?
A. No, sir, I don't. But I thought they was the same
color.
Q. You wouldn't swear it was blue or black7
A. No, sir, I wouldn't.
Q. Are you familiar with the makes of cars Y
.A... I am out ten or fifteen thousand dollars on them. I
ought to be.
Q. What make car was this?
A. I don't know. I didn't pay no attention. I didn't think
of no trouble.
q. What was there about this .car that made you think it
was a taxi?
A. Well, it had a taxi sign on it there if I ain't mistaken
and my daughter-in-law thought it was Henry Smith that
runs a taxi, and she thought it was him, and I know him.
Q. ·when did you last see Henry!
page 131 ~ . .~. Oh, I ain't saw Henry since November. He
carries the mail over there from Big Stone Gap.
He runs a taxi and carries the mail.
Q. I wanted to ask you about the sign on this car that made
you think it was a taxi. vVas it painted on the side or where!
A. I don't know. I wasn't paying no attention. I know
I saw a taxi sign on it, but I wouldn't remember where the
sign was at.
Q. You don't know if it was a painted sign or sticking up
on top or where f
A. I didn't think about any hereafter about it. I just know
it passed me, and I seen two women and a man in the front
seat. And the same car, the same color car, my daugbter-inlaw saw it before I got to the house and hollered to me, ''That
is not Henry's taxi." And it was the same taxi, it looked
to me like, that passed before.
Q. What other cars did you see on April 23rd f
A. I couldn't tell if I saw any. That is the only one I paid
page 130
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any attention to. And if it hadn't been the circumstances,
I wouldn't hav,e paid any attention, and I was cutting a ditch
.along the road there.
Q. v\That made you remember that when you don't remember any other cars Y
·
page 132 ~ A. It was. the only car I looked at. I wasn't
looking for it, but I happened to look up and see

it.
Q. And you remember that distinctly I
A. I do on account of my daughter-in-law thinking it was
Henry Smith's car, and she said before I got to the house.,
'' That is not Henry Smith's car.''
Q. You say taxis do go up and down that road pretty regular?
A. Yes, sir.
Q. That is not an uncommon thing, is it f
A. Oh, no.
Q. And they all look something alike 1
A. Taxis go up to the neigh hors and take a person down
and come back, and that is what made me think it was the
same one. And I told her ' 'that is the same taxi;'' and I said,
'' I guess he took them girls down here and is going back after
them'' is all me and her talked.
·
Q. All those taxis look something· alike" don't they, Mr.
Reid, unless you make a pretty close examination of them Y
A. Well, now, there is a right smart difference in taxis
.as far as that is concerned, hut these two I saw that evening
looked pretty much alike.
Q. A common make of ca rs f
A. Yes, sir., all I noticed about them.
·Q. Who brought you up here this morning, Mr. Reid?
A. I come in the back end of a truck with Mr.
page 133 ~ Gardner, I reckon.
Q. Ray Gardner f
A. Yes, sir.
Q. How did you happen to come f Were you summoned Y
A. No, sir. I was coming up here to see about some fertilizer that I had signed up for and come to see if we could
get it, and was coming anyhow on some other business.
Q. You were a fairly close neighbor to Patrick Huff, weren't
you?
.
.
A. I guess we are about half a mile apart. He lived at that
time on Mr. Collier's place, and my place adjoins him but
the way we would have had to went around there would be
about a half mile.
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Q. ":hat sort of. arrangement, if· you know, did Mr. Huff
have with Mr. Colhert \Vas he what they call a share cropper!
· A. I couldn't tell. I know he worked for him all tbe time.
Q. He wo.rked for Mr. Collied
A. Yes, sir, but I don't know what kind of deal they had
or anything about it..
·
·
Q. You don't know what Mr. Collier paid him'I
· A. No, sir., I do not.. I just know he went there and I met
.b.im very often going backward ·and forward. Vie lived on
the adjoining farms there.
page· 134 r Q. He lived in a small house near there that
belonged to M-r. Collier Y
A. Yes, sir.
Mr. Heuser: I believe that's all.
(Witness excused.)

BARNEY WILLIAMS
a witness called by and on beha~f of the Plaintiff, being first
duly- sworn, was examined and testified as follows:

DffiECT EXAMINATION.
By Mr. Greear:
· Q. Is your name Barney Williamsf
A. Yes, sir.
Q. Where do you live, Mr. Williams.!
A. I live about four miles. out of Pennington Gap at Woodway.
Q. At Woodway?
A. Close to Woodway, yes, sir.
Q. What relation were you to Patrick Hufff
A. He was my fatherin-law.
Q. Did yon live with him when he was down here on Mr.
Collier's place in the valley?
A. Yes, sir.
Q. How lo.ng had you ma.de .your home. in t.he ho-qse with
Mr. Huff7
A. I would say i_t had b.een right arol:\1_1d 18 years.
Q. Ever since you married into the fam_ily Y
page 135 ~ A. Yes, sir.
Q. You had lived with them all the. time f
A. Yes, sir.
·
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Q. I believe you are a minister, are you not, M:r. Williams!
A. Yes, sir.
Q. Were you at home on the afternoon that Mr. I!u:ff was
struck by an automobile!
A. No, sir, I wasn't.
Q. When did you get back in T
A. I got a c~ll over at Keqkee. It ;must have been about
six o'clock, and I made it to the hospital, and it mu:st have
been around eight o 'clocJ{ that. ev~ning.
Q. What was Mr. Huff's condition when you got to the hospital that evening?
.
A. Well, it was very ba(l condition. He was t}lere in the
hospital and bleeding at the eats and mouth and nose, and
oh1_Jt was just an awful sight to look at.
\.l· Was he conscious?
A. No, sir, he wasn't.
Q. Did he ever regain consciousness T
A. Well, if he did I never In.iowecl nothing about it. I don't
guess he did. I don't believe he did.
Q. ,Vere you in pretty close touch with him
page 136 ~ from then on?
A. Yes, sir, I was. I stayed there.
Q. How long did he live T .
A. I think, the best I remember, and I believe I am right,
he must have lived around 45 to 48 hours.
Q. What day did he d1e?
A. I believe it was 1Vednesday evening-Monday, Tuesday,
Wednesdav-about 2:30 "\Vednesdav afternoon.
· Q. ,Vas "he still there at the hospital 1
A. Yes, sir.
.
Q. After that, after you came in there~ Mr. ,villiams, did
you go down to the place where they had found hini lying by
the side of the road Y
A. Yes, sir, I went down but I clon 't know exactly when it
was, Mr. Greear. Probably it was a day or two or three clays
after that, but I stayed with him while he was in the hos. pital, and had to help take care of the funeral the11, and see
that he was put away and everything. I believe I did g~o over
to the scene of the accident _mf.lybe ,on~e or twice.
Q. What did you see at the scene of the accident when you
went there?
A. Well, I just seen where the car had run out of tl;te road
up there when it come around the curve. That is mostly what
I was inter.ested in at that time.
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Q. Did you see any blood stains on the gTound
page 137 ~ there anywhere?
A. Yes, sir.
Q. Where were those blood stains 1
A. They were on the left-hand side of the road.
Q. Going which wa.y on the left side?
A. Going to Big Stone Gap.
Q. And the right-hand side coming to Norton T
A. Yes, sir.
Q. Was there any blood on the hard surfaced part of the
road?
A. If there was, I didn't see any.
Q. How far off of the hard surface was the blood you saw~
A. It must have been-I don't know hardly-I couldn't say
exactly-I don't believe it was over two feet off of the hard
surface though or something· like that.
Q. Did you later go back to that scene with Mr. Collier?
A. I did.
Q. To hunt for a little piece of an aerial?
A. Yes, sir.
Q. Do you know how long that was after the accident?
A. I believe it was about eleven days, the way we figured
it. Mr. Huff was struck on the 23rd, and the day we found
the piec.e was on the third day of May.
page 138 ~ Q. How long· did you say it was after this accident before you went there with Mr. Collier Y
A. It was eleven davs:
Q. v\That did you arid Mr. Collier go there for?
A. We was trying to. find some kind of piece or something
we thought probably was lost off of the car.
Q. What kind of piece were you looking fort
A. I was just looking for anything I could find.
Q. What part of the car was it supposed to be from 1
A. Mr. Collier said the aerial, part of the aerial or some
part of it had been broke off.
Q. The radio aerial~
A. Yes, sir.
Q. And that is ·what you were looking fort
A. Yes, sir.
Q. What kind of search did you all make there on the
ground at that time?
A. We went over it pretty close~
Q. Pretty close?
A. Yes, sir, pretty close.
Q. When you were g·oing over it, what did you find y
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- .A. I found a little piece, I believe he said it was a piece
of a clamp that held the aerial on the side of the car about
as big as the end of my finger, or something like that.
Q. Where did you find that?
page 139 } A. It was laying on the left-hand side of the
road.
Q~ Going toward Big Stone Gap on the left-hand side 7
A. Yes, sir. I guess it might have been 12 or 15 inches from '
the hard surface, you know, over this way.
Q. What kind of place was it in there?
A. It was dirt on the side of the road.
Q. How was it fixed when you found it?
A. It looked like it had been mashed down in the dirt and
it was almost even with the top of the dirt, looked like it had
been run over with a car or stepped on by somebody's foot,
and when I seen the piece I was down low, hunkered down,
taking a close observation. There was some limestone gravels
by the side of the road, and they- had tar on them., and I was
looking through there and seemed like there it laid. And I
told Mr. Collier, "I believe I have found something here."
.And I picked it up and turned it over and I see there was a
little round place on the inside of it like something had fit
on that little round place, and he took it and looked at it,
and I believe he said, "That is what we are hunting for."
Q. Did you show him the place on the ground where you
had picked that up from 1
A. Yes, sir.
Q. Did he fit it back in it!
A. Yes, sir, when I picked it up, it left a little
page 140 ~ hole in the dirt and the print of it, and he said,
"Where did you find iU" and I said, ''Right
there,'' and I placed it back down there to show him where I
found it, and we came on to Norton then.
Q. -what did you all do with that piece then Y
A. We brought it to the State patrolmen in Norton, to their
office.
Q. Did the State patrolmen have another piece of that
aerial Y
A. Yes, sir.
Q. Were you there when he tried it Y
A. Yes, sir.
Q. Did it fit it 7 Did it fit on the piece he had f
A. Yes, sir.
Q. What did you do with the little piece you found in the
dirt then?
/·
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A. Wben I found it in the dirt, I give it to Mr. Collier, and

we came over to Norton ·with it, and Mr. Thotnas and Jack
Couch kept it there in their office.
Q. They kept it in their offi~e Y

A.. Yes, sir, they kept that little piece.
Q. Have you had it ev~r since so far as yott know!

II

A. Y~s, sir, so far as I know they have.
Mr. Greear: I want to introduce that piece 'Yhen it gets
up here. I forgot and left it in the office.
page 141 ~ You may cross examine.

('

I
!

CROSS EXAMINATIONN.

1
\

By Mr. Heuser:
.
Q. Mr. Williams, as I understand you, 7ou said you lived
with your parents-in-law at the time of tlns accident Y
A. Yes, sir, I did.
Q. Did you also work away from home in the coal mine t
' A. No, sir. I am an evangelistic preacher., and I was away
from home~
Q. And as soon as Mr. Huff passed away and was buried,.
you say you went to the scene of the accident to look it over
and see what you could find Y
A. Yes, sir, I did, after that, but I had been over there
before he was put away.
Q. You were looking at the scene there Y
A. Yes, sir.
Q. You were looking for any kind of mark or clue 1
A. Some of his people came in to attend the funeral, and
we went over there twice to see where the car had run out
of the road and up on the _bartk and things like that.
Q.. You naturally were all interested in finding out who it
was that had run into him?
· .A. Yes, sir, we was.
Q. And trying to find any clue that would throw any -light
on itf
page 142 ~ A. Yes, sir, naturally if we had found a headlight or anything like a fender w·e would have
brought that in, too.
Q. Didn't other people go with you when you went out to
the scene of the accident looking for some sort of clue or did
you go by yourself?
A. Well, like I said a while ago., maybe some of his brothers
would go over there with me just to the scene of the acci-

Ji
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dent, and naturally we would just look up and down tlirough
there. .And if we had seen anything as big as your hand, arm,
head or anything there, we would have brought that in.
Q. If you had seen anything that would have come off of an
automobile, yott would have wanted to identify it?
.A. Yes, sir.
Q. .And you went out there at least twice before you went
with Mr. Collier?
.A. I think I did.
Q. .And you say Mr. Httff's brothers also went out there
looking the place over f
.A. I don't know all of them went. He has three or four
brothers and probably they might have all went over there
when I wasn't with them. You could see crowds of people
over there any time you stepped out on the porch looking
around.
Q. Every day there was people over there f
page 143 ~ .A. I might not have notic~d every day.
Q. I mean several days Y
A. A few times anyhow.
Q. .A few times before you found this thing, you saw crowds
of people over there Y
A. Yes, sir.
Q. And the State policemen went over there and looked up .
and down the scene, too, didn't they Y
.A. I g·uess they were there in 30 minutes or an hour after
the accident.
Q. And they made investig·ation to see what clues they
could find!
.A. I suppose so. That would have been their job.
Q. When was it you got the word the thing to find was a
little piece of plastic clamp to hold an aerial on the cart
.A. I think Mr. Collier come over there that morning.
Q. The same day you found it?
A. Yes, sir.
Q. And they told you if you could find that, you could :µin
it on some particlar person?
A. We ~re hunting for it.
Q. They told you what it looked like beforehand~
A. I don't know they said what it looked like, but they said
it was a piece of an aerial or something like that.
Q. Piece of an aetial clamp t
page 144 ~ A. Yes, sir.
Q. What day did you say you think you started
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your investigation f ,Yas it before Mr. Huff passed away or
afterward?
A. No, sir., I wasn't ]ooking very close for anything until
that day :Mr. Collier and I went over there.
Q. Was anybody else investigating· in the meantime trying
to find out what had caused this accident Y
A. Yes, sir.
Q. Didn't they immediately try to find out who caused this
accident and talked to people up and clown the road there T
A. Oh, yes, I guess they did that.
·
·Q. But you didn't g·o down there looking at the scene of
the accident until after the funeral, you think?
A. I went dovm there. I stated before I went down there.
Q. When was it you first started helping investigating and
talking to the witnesses and people who lived along the road?
· A. After Mr. Huff was put away: after the funeral. He
was buried on Sunday.
Q. His funeral was on Sunday T
A. Yes, sir.
Q. Aud the f ollo,ving week you started interviewing witnesses Y
page 145 ~ A. I did.
Q. And you were then asking them about a
taxi, weren't you Y
.A. I don't know exactlv if I asked about a certain car or
not, but I wanted to find out and thev told me.
Q. What were you looking for 7 •
A. I was trying to find out the best I could who had come
down throug·h there and how many trips they made and who
it was.
Q. You were trying· to find out how many trips somebody
had made?
.A. Yes, sir.
Q. And you asked about a taxi, too?
A. I might have done it. I don't remember just now just
what I did say, but I could have.
Q. None of those people lived close enoug·h to the scene of
the accident to have seen what happened except probably one
or two of them, did they?
A. I don't think thev did.
Q. YOU weren't asking if they saw the accident f
A. No, sir, I wouldn't do that.
Q. .Among the other people you talked to down there trying to find out about the cars and taxis, did you talk to Mrs.
Hattie Cochran who lives near the point of the accident?
l
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A. No, sir.
Q. She lives as close to the scene of the accident as anyone there, doesn't she?
A. I suppose she lives as close or closer but it wasn't in
sight.
Q. How come you didn't go to her?
A. I didn't know anything about her. She used to live up
here, you see.
Q. You knew she lived the nearest one to the scene of the
accident and that she was the first person there outside of
an automobile?
A. It seems to me like she moved down where she is now
after the accident occurred. But I won't state for sure she
did. She did live away around up here in the valley in a
little house up from Ray Gardner's store.
Q. But you didn't go to see her to see if she had seen any
carY
A. No, sir.
Q. Do you know whether or not Mr. Collier or the State
policemen or anybody else interested in finding out who
caused this accident did go to see Mrs. Cochran?
.·
A. I don't know. No use my telling· you what I don't know
for I hear lots of things.
.
Q. You know it by hearsay is all you know?
A. Yes, sir.
Q. You did learn that somebody did go to see
page 147 ~ her about this?
·
A. Yes, sir.
Q. How long was that after the a~cidentt
A. I don't know. It could have been a week or it might
have been ten days or two weeks. I don't know the day we
went.
Q. Now, Mr. Williams, when you found this little piece of
plastic clamp, were you and Mr. Collier right together! Did
he see you find it or was he down the road a piece looking,
too?
A. I don't remember now how close we was together. We
wasn't so very far apart though.
Q. Did he see you pick it up and take it and show it to
him?
A. Yes, sir, I picked it up this way to see what I had found.
I picked it up and looked at it, and I believe I spoke to Mr.
Collier and said, "I believe I have found something here."
You know., people going along the road will open their liquor
bottles and throw the old plastic cap off of the bottle on the

page 146 }
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ground, and I thought a~ first it might be an old liquor bottle
cap, ati.d when 1 turned it up, ~ examined it and sMil it was
broke off of something, and I told hitn then, ''1 believe I have
found something here, Mt . Collier.''
· Q. He didn't se.e vou pick it up, you _picked it
page 148 ~ up and looked at it first and then called his attention to it and said, ''I beli'ev·e I have found some-

thing.''

.

.

A. Yes, sir, and he asked me whete I ftmnd it at. And I
showed him · the little print in the ground, and t believe I
placed it back in the dirt .
Qr You ~new -~hat was the thin~ yon were looking fo-r ¥
A. In fact I d1dn 't know myselt.
Q. Didntt Mr. Collier tell you they wanted to find a piece
of plastic?
A. No, sirr
Q. They told you, didn't you f
A. They told me it was a piece that_ held ~n aerial on the
f;ide of the car, but I had never examined oile and· I -didn't
know exactly what it wasr
Q. ~nd l\fr.. Collier said that was the very thing when you
handed it to him f
A. Yes., sir, because I reckon be had seen pieces like that
before.
Q. And he told you that was the piece. He said, "That is
enough,'' didn't ·he Y '' e don't need t() look any more,'' or
something like that¥
.
A. He may have made some rematl~ something like that.
Q. And yon all lit out. then to see Sergeant Thomas i ·
.A. Yes, sir, we sure did.
Q. And you knew wl1ose car the other part of
page 149 ~ that thing bad come off of, didn't you, you and
Mr. Collier bothf
A. I don't think I knew for sure, but I heard they had took
a pi~e off of the taxi.
Q. Off of Ed Spears' taxi f
A. Yes, sir. The piece they wei-e hunting for come off of
Spears' taxi. Sergeant Thomas and Jack Couch was supposed to have took that off 'Of the taxi.
Q. _And.they had never found the other part of it in their
investigation Y
.
.
.A. I don't suppose they had. if they had, I wouldn't have
found it.
Q. Do you know wh~ther or not Mrs. Hattie 'Cm~h1·an was
sliinWioned up here in this same hearing last November t

,v
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A. She was not.
.Q. She wasn't T

A. No, sir, we didn't know anything about her knowing
anything· about it till I reckon you all had her summoned up
here.
Q. Although she lived right down there and you say some
or them talked to her in two weeks f
A. Some of them might ha Ye talked to her in twd weeks,
but I don't remember I ever spoke to· her about it.
Q. You say you had lived with your father-in-law and
tnother-irt-law about 18 years,
A. Yes., sir, ever since me and my wife married.
page 150 ~ Q. Did he support you or did you help board
him, or how was it?
A. Well, we run it on what you might say :fifty-fifty.
Q. ·wbat were his earnings¥ How much money could he
make!
·
A. Oh, I don't know that.
Q. You lived with him 18 ye-ars and don't know that 1
A. I never kept any record of it.
.
Q. How much an hour did he· make working down there?
A. You can ask Mr. Collier about that. He worked for
hilll.
Q. Can't you tell me Y
A. No, sir, I can't, year in and year out.
Q. What was his trade tl1eref
A. He was farming.
Q. Did he share crop or work by the day1
A. Yes, sir, he got part of the grain that was r'aised and
part of the tobacco crop and his own cow pasture.
Q. And Mr. Collier furnished the tools Y
'
A. Yes, sir.
Q. Did Mr. Collier pay him any money at all?
A. Why, snre, be paid Mm. When he worked he paid him.
Q. He paid him?
A. .At the time he g·ot killed he was working for $1. 75, a day
probably.
page 151 ~ Q. As a matter of fact, he was making 10 cents
an hour when he worked, wasn't he f
A. Ten cents an hour ten houts would be what?
Q. $1.00 a day, wouldn't it?
A. But he was getting $1.75.
Q. The days he worked for Mr. Collier?
A. Yes., sir.
Q. And tl1e rest of the time he was attending to the farm
1
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on shares and some little time ag·o he was only making $1.00
a day, wasn't he Y
A. Four or five years ago he was making the old farm rates
about a dollar a day.
Q. Do you know how old he was Y
A. He was 59 years old.
Q. Do you know whether or not Mr. and Mrs. Huff were
married here in Wise County?
A. No, sir, I don't think they was.
Q. Do you know what county they were marl'ied in Y
A. No, sir, I don't. His wife is sitting right over there.
You could ask her.
Mr. Heuser : That is all.
(Witness excused.)
page 152

~

MRS. REBECCA HUFF
the next witness, being first duly sworn, was examined and testified as follows :

DIRECT EXAMINATION.
By Mr. Greear:
Q. Is your name Mrs. Rebecca Huff?
A. Yes~ sir.
Q. I believe you are the widow of Patrick Huff, deceaBed Y
A. Yes., sir.
Q. Have you qualified as the administratrix of your husband's estate?
A. Yes,, sir.
Q. "Wbere were you and your husband married?
A. In Kentuckv.
Q. How long· had you all lived in "'\Vise County, Virginia Y
A. Well, I guess, the best I remember, it has been twenty
years.
Q. Been over here about twenty years?
A. Yes., sir.
Q. How long had you lived on Mr. Collier's farm?
A. Well, something like four and a half years I guess.
Q. What did he do the1·e for Mr. Collier?
A. He farmed.
Q. And what did he receive?
page 153 ~ A. "'\Vell~ I think it was a one-third part of the
grain, potatoes and things like that was half, and
one-third of the grain.
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Q. What about the tobacco, did he get half of the tobacco 7
A. Yes., sir.
Q. Do you know what tobacco allotment they had, how much
tobacco they raised?
A. Well, something like an acre.
Q. About an acre of tobacco Y
A. Yes., sir.
Q. When he worked for Mr. Collier by the day wbat did he
pay him?
·'
A. I think it was $1.75 a day the best I remember.
Q. Was your husband a strong, able-minded man?
A. Yes, sir, able-bodied, strong and worked every day.
Q. Did he have any disabilities you Jmow of at all Y
A. No, sir, he didn 't. He had had a Ii ttle sick spell.
Q. How many children did you all have?
A. One, we had two but one died when a baby.
Q. You had one daughter who married Barney ·wmiams 7
A. Yes., sir.
Q. ·what was the arrangement with reference to your house
rent, cow pasture., and garden f
A. We got house rent, garden and cow pasture all free.
Q. Where are you living now, Mrs. Huff?
page 154 ~ A. I am living about four or four and a half
miles from Pennington Gap.
Q.. Were you there at home on the day of this accident Y
A. Yes, sir. I was at home but I had gone up to the barn.
My grandson had come in from school, he come in on the bus,
and when he come him and me went went on up to the barn
to feed our chickens and hogs, and. things like that, and I
looked across and I could see over at the ,Jones place when I
was there feeding, and I looked across and saw some cars, and
I said to my grandsonMr. Vicars: We object to what you said to your grandson.
The Court: Don't tell what you said, just state what you
did.
Q. That was the first you knew anything had happened,
was it?
·
A. I didn't know what had happened, but I seen those cars
being stopped and knew something had happened, or somebody hit, but I didn't know who it was; and didn't know 'til
they had done took him on to the hospital.
Mr. Greear: You may ask her.
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CROSS EXAMINATION.
By Mr. Heuser :
Q. M:rs. Huff, who was the first one that brought
page 155 }- the word to you 1
A. Mrs. Galloway that lived across from me
was the first I knew of it ..

Mr. Heuser: That is all..
(Witness excused.)

BARNEY WILLIAMS
recalled,, was further examined and testified as f oIIows::

RE-DIRECT EXAMINATION.
By Mr. Greear :
Q. Mr. Williams, I now show yon a little piece that goes
on to an aerial of an auton;iobile, and will ask you if that is
the piece yon found pressed down in the dirU
A. Yes, sir, this is the piece.·
Q. Where did yon find that with reference to where the
blood stains had been that you saw there-near the road?
A .. The blood stains were down this way I would say about
twelve or fifteen feet from where I found this piece-.
Q. Yon mean down toward.. Norton twelve or fifteen feet
from the place you found that f
A. Yes., sir~
Q. Will you introduce these with your evidence?
A. Yes, sir.
The Court: I think you introduced them the other day.

page 156

f

(The four pieces referred to were received in
evidence.)

Mr. Greear: That is all.
Mr. Heuser: You have there two broken pieces. Which is
the one this witness claims he found?
The Witness : The· small piece.
Mr. Heuser: I don't believe this witness can identify those
then.
.

(Witness excused.)
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~. E. THOMAS, .
the next witness; called by ahc1 pil bebaif of t~e PiainJiff, be~
ing first duly sworn, was examiiied and testified as fallows:

DIRECT ExA:atiNArtoN.
By Mr. Greear:
Q. y OU are Sergeant L. E .. Thmnas'
A. Yes, sir.
Q. How long have you beert with the state police?
A: Ten years.
.
· Q. How long have you been located at N ort(jil V
A. About five years.
Q. Were you called with reference to the accident that occurred when Mr. Huff was found lying over in Powell's Valley next to the road 1
A. Yes, sir.
page 157 ~ Q. How long after it happened before you knew
of iU
A. I -was called immediately and I arrived at the scene of
the aGcident in fifteen minutes after it happene.d.
Q. Had Mr. Huff's body been moved when you got thereY
A. Yes, sit.
Q. Do you know whethet th~y had gotten him to the hos.
pital before yoti went over there?
A. No; sir, I don't know if :he had arrived at the hospital
or not.
Q. "\iV~at did you find when you got to the scene of the accident, Mr. Thomas?
A. I found this accident was lo'cated about five miles
southwest of Norton on Highway 6iO, and when I arrived at
this point I found some aritoitjobile tracks located dn th'.e east
side of this highway and I a1st; found a small pool of blood
at the same place, located east of the east highway boundary
line, that is the most easterly improved part of the highway.
Q. Was there any blood on th~· hard surfaced road?
A. No, sir, I don't recall I ·_saw any blood on the hardsttt'faced t'oad. It was just off o'il the grass.
Q. Where did these tracks you found there e'xtend, from
and t~. what points?
.
A. Those tracks that I smv,..:..:..._tliat road at that particu1ar
place is very cnrfy thrdugfh that area, but the general di-.
rection of the road is east and we·st, and a:t this
page 158 ~ place the road had turned from an east and west
direction, and was going almost north and south,
I
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and those tracks were on a curve off of the hard surface and
were forty-five feet long and on the side of the highway in
the direction of Norton.
Q. You say the tracks were forty-five feet long; is that
the distance the entire car was off of the road or part of the
car?
A. That was the distance the entire car was off of the
road.
Q. I show you here a rough sketch, I believe you made
about that time, did you not?
A. Yes, sir.
Q. Step up to the jury and show them that sketch.
A. This road, Highway No. 610, this general direction to
my right would be Big Stone Gap, and the general direction
to my left would be Norton, and the hig·bway-this would be
west and this would be east. That is to my right would be
west and to my left would be east, and the direction in which
I am facing the jury would be south, and to my back would
be north.
I spoke a minute ago this highway would be running north
and south, and this direction (indicating on sketch) the automobile tracks I spoke of were in the general direction of
Norton and forty-five feet long, and off of the hard surfaced
road, and this little block in here, (indicating)
page 159 ~ represents a building I believe is commonly referred to as the old Collier property. It is Mr.
.
Collier's now, but was the old Jones property, I think is the
way of it. This happened right in front of that old building, and at that time it was not being occupied.
Q. You have a mark six feet. What does that represent?
A. That represents the automobile track, the location of
that track off of the hard surfaced road.
Q. Which wheel was that that was six feet from the edge
of the macadam?
A. That was the left wheel of this car.
Q. The left wheel was six feet offf
A. Yes, sir.
Q. What was the nature of the gl'Ound where those tracks.
were madet
Mr. Heuser: He is speaking of the left wheel of the car..
That is assuming it was going in the direction of Norton t
The Witness : Yes,_ sir.
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A. ~his is a drain ditch line just off this hard .surface, and
then 1t takes an abrupt turn up, in other words there is a
bank over here.
Q. And were those tracks up on the side of that bank Y
.A.. Yes, sir.
.
Q. Where did those tracks stop 1
page 160 ~ A. Those tracks stopped at a little drain, cul,
vert, that runs parallel with the hard surfaced
road.
Q. That has been referred to as a roadway that goes into
this property there? ·
A. Yes, sir, there is a drain tube the automobile or whatever vehicle it was might travel over to keep from going into
this ditch line.
Q. Could you tell how far above this point the car had
started off the hard surface before he got all four wheels
off?
A. Practically sixty feet. The car had started off of the
hard surface around this curve.
Q. Could you tell from the signs and the tracks you saw
there which direction that car was traveling in?
A. Yes, sir.
· Q. What did you see there that indicated the direction of
the car?
A. The first point that attracted my attention, or indicated
to· me the direction in which this car was traveling, was the
manner in which the grass and weeds were lying down. They
were lying forward and in the general direction of Norton
or in a northern direction.
Q. And what was the next thing from which you judged
the direction it was going?
A. The next thing that indicated to me the car
page 161 ~ was traveling in a northern direction, or in the
direction of Norton, was the automobile tracks
had come to a stop at tbis drain culvert, and then had gone
backward or had traveled in a southward direction, and then
had been spun around, which dug a little hole in the earth,
and had thrown mud back on the grass, and then the tracks
led from this point on out to the hard surfaced road, making it a very heavy mark of mud on the surface of the road,
and that continued on the surface of the road getting dimmer
or lighter deposit of the earth on the surface of the road as
it traveled along, indicating the wheels of the car had been
in the mud off of the hard surface road, and then had run
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on the road, and as it run along the mud thrown off the
wheels of the car.
Q. How far could you follow that track on the hard surf ace!
A. A distance of approximately 800 feet to the intersection
of another highway, a ~econdary_ highway, No, 612, that turns
to. the left or turns back 1n a westward direction.
Q. That is what they call the Back Valley RoadT
A. Yes, sir..
Q. is tlie :Back Valley Road hardsurfaced f
A. No, _sir, it is not ha1·d surface. It is just a stone covered road.
Q. When did you make this sketch, Mr. Thomas1
A. I made this sketch o~ April ~g, 1945page 16.2 }, Q. There on the ground f
·
·
A. Yes, sir.
..
·Q. Ancl ~s it supposed to be drawn to scale?
A .. Oh, rio. This isn,'t drawn to scale at al~. lt 1s just a:
rough diagram, a part of my notes to refresh my memory.,
as to what I saw at the scene of the accident, and this is in
no way to lead you gentlemen to think these marks on hereare the degrees at which the road runs or turns, but is just a
set of notes I drew £or my own information.
Q. It is not the result of any measurements¥
.A.• No, sir.
.
.
Q. Could you tell what kind of tread the tires of that car
had on themY
.A. Yes, sir. I was able to tell by the markings on the road,.
in the mud, what type of tread it was.
. Q. What did it appear to bet
A. The _tread was of a re-cap type, and i'.t resembled a sawtooth or the commercial brand of the Fi_restone Company, it
has a zig-zag tread that gives you an idea o~ a saw-tooth.
Q. Did you :fi'nd that same tread impressed in the ground
nnywhere near the intersection of these two roads f
A. Yes, sir,
Q. Did you find it more than one place there!

LY~~

.

Q, Where was. the. other/face 1·
page 163 }· A. The first place I f01m it was· on this: same
IIighway No .. 610, and east of the intersection of
Highways Nos. 610 and· 6,12. '.rhat may be a little contusing~.
That is the- direction coming ftom Norton (indicating). as
tbougb you were going down the Back Vailey Road or the
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Norton direction. I found that tread off of the hard surf aced road impressed in the earth not oµ the improved part

of the road, but in the earth, that is unimproved.
Q. Was that the same tread there that had come down
from this point of the accident and turned off into that Back
Valley Road f
A. Yes, sir, it had the same general appearance. I haven't
any way of telling you exactly that was the same tread but
it was so close it attracted our attention.
Q. At that time did you know anything about the movements of Ed Spears and his taxi at the time you found these
marks?
A. No, sir, not at that time.
Q. Did you find any part of an automobile around the
scene of the accident T
A. No, sir, I did not.
Mr. Greear: We desire to introduce this sketch.
Mr. Vicars: Vve object to that sketch, because Sergeant
Thomas says it: is not accurate and not drawn to scale, and
made only for the purpose of refreshing his
page 164 ~ memory as to the physical conditions he found
at the time.
Tlie Court: Overruled.
:Mr. Vicars : Exception.
Q. Will you file this as a part of your evidence f
A. Yes, sir.

(The sketch referred· to was received in evidence and
marked Thomas Exhibit No. 1.)
By Mr. Greear:
·Q. What did you do in this investigation after you went
to the scene and made these observations?
A. I did so many things to start out with I don't know exactly where to start, but I will try to give you a clear picture
of it. After I had made the ex~mination of the physical facts
of the accident, at the scene of the accident, I referred to a
.few minutes ago, I then returned to Norton, and went to the
hospital to check on the injured man, Mr. Huff, and there I
found Mr. Huff was not in condition to talk to me, so I left
the hospital and started back, just looking for autombiles
·
and checking.
\
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The next day I went down in this same section of the
county and just started to canvass from house to house, just
asking for information, if anybody had seen any cars and
could give me any information or any leads.
I found out that an automobile driven by Ed Spears had
been in that section and he had picked up some
page 165 ~ passengers in Norton. I then went back to look
for those passengers and I found them and I interviewed them and they informed me theyMr. Heuser:

,ve object to that as hearsay.

Q. That was Pauline Murphy, I lJelieve, you talked to her
first, one. of the passengers?
A. Yes, sir, and after talking to her I went and talked to
the taxi driver who had taken them into the valley road and
that taxi driver was Ed Spears, and I questionecl him with
reference to this accident, and he stated he had picked up
Pauline Reed and Mrs. Helen Lyons and Pauline Reed's
mother, Ollie Reed, that he had picked them up at the Twelfth
Street crossing, located in the town of Norton, a railroad
crossing· there, and Twelfth Street is the number of the street
in the town. These three people he said had him stop at the
Royal Laundry where they picked up some laundry to take
home, or some dry cleaning or some articles of their own,
and from there they drove down to the Denard Cafe, a small
cafe located on the highway just out of Norton, and from
there they drove to the interi;;ection of Highway No. 623 and
610, and then turned right on 610 and proceeded into the valley.

Mr. Vicars: Are you telling what Mr. Spears told you~
The Witness: Yes, sir, that is what he stated to me. They
turned to the left on Highway No. 610 and proceeded then
in the direction of Big Stone Gap, and after they
page 166 ~ had got over in the valley a short distance they
came to the home of Mrs. Reed, where they
stopped, and Mrs. Heed got out of the car, and Pauline Reed
and Helen Lyons remained in the car, and they then proceeded on in the direction of Big· Stone Gap on Highway No.
610, and at a point at the intersection of No. 610 and 612,
612 being the Back Valley Road, they stopped, where one of
these young women asked Ed Spears for a match, and he
stopped in search of this match and I don't recall whether

'--·
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or not he f.ound a match or not, but that was the reason they
stopped at the intersection of Highways No. 612 and 610,
.and they pulled off to the right of the hard surface of the
road, and thenQ. Did that correspond with the place where you found
the tracks that you thought were identical with those that
came out from the scene of the accident?

Mr. Kennedy: That is objected to because leading and suggestive.
The Court: Let him answer.
Mr. Kennedy: Exception.

A. The tracks that were off of the hard surface at that
point did correspond with the tracks that were over on the
other side of the road, that is the point where my attention
was attracted by the tracks being identical, having the same
identical appearance.
.
Q. I mean was the place he said he stopped
page 167 ~ near the place where you found the tracks that
corresponded 7
A. Yes, sir, that is the same place.
Q. Go ahead.
A. Then l\fr. Spears told me there was some conversation
there over where that road went, and it appeared one of
these young women had never traveled that road, and they
decided to travel the Back Valley Road, which they did,
Hig·hway No. 612, which runs in sort of a half circle around
Highway No. 610, and comes back and intersects just before
you get into Big· Stone Gap, a good distance before, and you
come back on to Highway No. 610, and then you can proceed
on into Big Stone Gap. Mr. Spears stated he made this
round and stopped at the intersect.ion of 610 and 612 at the
other end of Big Stone Gap, and then made a turn to the
right, and proceeded to Big Stone Gap, and in Big Stone
Gap he stopped at the traffic signal and permitted the two
young women to get out of his car and that he then turned
and came back to Norton by way of Appalachia, and not by
way of the Back Valley road. That was Mr. Spears' statement.
Q. w·hen yon are at the red light or stop light in Big Stone
Gap going in from Norton the Valley road, and you want to
go to Appalachia, what direction do you turn?
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A. You would turn to the right if you were coming down
from Norton, and that would put you back in the direction
of Appalachia.
page 168 ~ Q. Are you immediately on the road to Appalachia when you turn, or when you are at the
stop light in Big Stone Gap 1
A. If yon turn to the right- you would be on the road to
Appalachia, yes, sir, and Mr. Spears said he came back to
Norton by way of Appalachia.
Q. Did he at that time tell you he came back up two. bloeks.
and around the schoolhouse property and then back down
into the road to Appalachia Y
A. Yes, sir, that was his statement, that I1e· drove back in
the general direction in which he came and then changed his
mind about going back to Norton the same route he came on
and turned around there at the sehoolhouse and came bn.ek
into the highway and went back to Norton by way of Appalachia.
Q. Did you make any observation of his taxi car at that
time!
·
A. At that time I made no close examination. I did examine his car at a distance. I was looking f o:r any damage
that might give me a lead on where this man had been struck.
Q. When you made that first examination of his car and
looked it over, I will ask you whether or not there was any
aerial sticking up on it at that time~
A. I don't remember seeing a radio antenna on it at that
time.
Q. Did you later t-ake that car in charge and make a detailed examination of it T
,
page 169 f A. Yes, I did.
Q. What did you find when you examined that
car1
A. We brought tllat car into our office in Norton, ancl
Trooper Couch and a State Police Officer and I made an
examination. of it.
Q. What did you find T
A. I found on the left side, or the driver's side of that car
a radio antenna that had been broken off, and I found two
small insulators that held the antenna. One was broken and
one was not broken. On the hood of this car I noticed a long
·scratch mark becoming very heavy and then getting lighter,
as it went back o;n the left side of- the hood.
Q. Where dfol that begin a-nd end, that scratch mark?
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A. That scratch began righfi:ri Hie front, on the left panel
of the hood.
Q. Where did it end?
·
A. lt' raii back almost to the end of the hood on the left
side. The scratch :was very heavy, or was a qent to start
out wiQ!, and then ran intq. q. sci·atch_.
. ... · r
Q. What lmd that been made with apparently?
A,. S~m,e ~l:iarp in.sti·unH~~t ·~~d m/1de_ that. mark..
A. ~twas ~ade by some _shai:p 1 po1~~e~ instrument!
4-. Xes, ~ir, a sharp inst~~u~ent. '. . . . . . .
.
Q. "'\Vas there any dents on the car or hood or anywhere?
· ..
.A. No, l didn't notice any other dents on the
page 170 ~- hood other -~ha:n I. de~cribed.. T~e right. f~~~t
..
f~nc1er was ¢1en_teq., .but I_ made f1;J.rtbe~ examma7"
tion into th~t t}.nd found that ~ra.s done many d~ys _be~~re
by Mr. SpQars. He took J11.e to a place he had struck, struck
~- post, ·and the measurements on the~·e. corresponded·,. the_ scar
on t~e post' corresponded to. t~~ _dent on th:e right front
fender.
: ·
1
•
•
1
. Q~ ~ere was that place he had done that!
A. That was a place vou turn to the left at the Denard
Cafe
·g·o back up into that ·motintafo,··1 don't know exact~y ~vbaf they ca!l that s~~-t~~n. You tur~ off at 1'fr. Pat
Short's store and 1t g·oes up mto that section of the mo:Q.n7"
tfl.in there~ . I suppose you ~all_ ~~ Josephine. It is ju.st out~
side of Norton.
. ,
.
:.Q. A priyate i·oad up to some person's house?
A. Yes, sir; a_nd he hqd t?,ken a passenger up there, and
in tur;ning aroundhe had misjudged or his car slipped some
way and we ·di~counted. th~t as ·having no part in this accident.
.·
.
..
·
Q. \Vha t did you do with reference to the piece of radio
antenna you found on his car?
~.\... Examining- this radio antenna I found that a pad; of
thi~ i'18ul~tor was missi11:g and__ th~ t?p part o_f _thi~ _ant.~!1na
bru; was broken off, and was headed ma backward direction,
was broken and bent toward the back of the car. Trooper
Couch· and I i·~moved those pieces ·from tlie. car and then we
went to work in search of a piece to match ·t11e
page 171 ~ i:ni ~sing pi~?e tJ1ia~. ;\Ya,:s, gope from the br.9~en insu1ator.
·
· · ·
1
Q. Did you enlist any aid in that search¥
i·.
•
A. Yes, sfr, I did. I asked M:r. Creed Collier to assist me.
Q. Dirl: you sho~. Mr. Col~i~r. the ,pieces you h,ad ta.ken from
the car?. ·
· ·
·
1

•

•

1

and

1

I

!•
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A. I did.
Q. Afterward did be and Mr. Williams come to you f
A. Yes, sir.
,
Q. What did they have f
A. They had a broken piece of material that fitted right
into the piece I had taken from the car.
Q. I show you the piece of radio antenna and the knobs
and I want you to take them and show the Court and J"ury
just bow that was on the car at the time you were examining
it.
A. This book will represent the side of the automobile.
This radio antenna is located on the side of the car made
fast by a board that goes through here (indicating) into the
side of the car, which holds it on in that position. When I
examined the car I found these pieces just as you see them
here, with the top bent, part of this, to the back, part of the
antem1a bar bent to the back of the Spears car. These two
· little knobs were on the car in this position (indicating). This
one was still intact and not broken, and this one was broken
and remained on the car because of a small piece
page 172 ~ of metal that goes around this bar and through
the insulator that holds it on the car. This is
the piece I showed Mr. Collier and also showed him this to
show what it would look like if altogether and this is the
piece Mr. Collier and Mr. Williams found. I don't know
which one did find it, but they returned it to me, and this bar
:fits in here into the center of this insulator.
· Q. These are the exact pieces that were taken off of the
car, three you took from the car and one they brought you?
A. Yes, sir, and I kept these pieces in my possession until
they were used in another trial, and I haven't bad them since
then.
Mr. Greear: )Ve desire to introduce these four objects
now.
(Four metal pieces referred to by the witness Thom~s
were received in evidence.)

Q. Did you make any examination of the tread of the tires
of Spears' car 1
A. Yes, sir.
Q. What did you find there!
A. I put some oil on the surface or the outer tread of the
tire and then ran that tire over a piece of paper which made
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a mark that printed the tread of the tire on the paper, and
then I had previously made a sketch of the tread markings
on the surface of the road at the scene of this accident, and
I compared those. I am unable to produce those
page 173 } in Court because of the fact the .oil on this paper
finally soaked up and was of no value.
Q. At the time you made it how did it compare f
A. They were the same.
Q. Did you then remove any of the tires from the car f
A. Yes, sir.
Q. What did you find when you removed the tires T
A. When we took .the tires off of the car, first we deflated
them, remov~d the air, and then we broke the bead loose from
the wheel of the car, and we found under that bead mud or
dirt, that was after that time very dry and gray in appear:ance, that had been pushed down under the bead of that tire.
Q. How did the color of that dirt compare with the dirt on
that bank where the tracks of that car had been 7
A. They were very much alike, very similar.
Q. How does dirt get under the tire and between the tire
:and the rim, Mr. Thomas 7
A. Well, it would have to be packed in there. Those tires
were inflated with air pressure. That type of tire, 6/15 used
from thirty to thirty-five pounds of pressure, depending on
what the person wants in them, and that makes the bead .of
that car fit very tight against the wheel and for that eartli
or. dust or dirt. to get in there then it mu~t be pushed in there
by some heavy force.
Q. Will going around the side of a bank at a
page 174 ~ speed do that?
A. Yes, it would.
Q. Was the dirt on that bank soft?
A. Yes, sir, it was very soft. As a matter of fact it was
almost mud and in the ditch line proper it was mud.
Q. Did you see a fellow named Caldwell on that day, a
fellow with Tennessee tags on his car?
A. Yes, sir, I did.
Q. When did you see him?
A. He came by our office just as we were going out to
make this investigation, and he stated he wanted to report a
man had been run over by an automobile.
Q. Did you question him any!
.
A. Just a little bit, not much. I asked him had he passed
any automobiles or could he give me any information-
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', •

I

I

j

Mr. Vicars: I object to that as plainly hearsay.
Mr. Greear: Yon are going to read Caldwell's former testimtmy you said.
' .
.
.
.
. Mr. Vicars: .YetJ, sir, and if you have anything to contradict it ·yqu may do so, but. at this stage it is plainly hear~ay .and. objectionable.
. . . .;
.
.
Mr. Gre~ttt: .The only thing I was Hsking at this time about
that, is b~cause :Serg·eant Thomas is summoned. to .Gate City,
and is supposed to leave here· when tie .gets:
page 175 ~ through. · It wouldn't ·be admissible except as
contradiction of Caldwell's testimoriv. · ·
The Court: '!'hat is right,)t would be rebuttai testii:nony.
Dq you gentlemen ,have' any objection. to· it going· .in at this
time instead, of waiting¥
. ·
:rvrr. Heuser: I don't think 'so.
I.

A.' (Continuing) I did1i't question Mr. Caldwell to any
great e~tent, but I aeked .him could. he give me; any. idea, did
he have any information to offer. as. to who had ·struck that
man. At that time I didn't know who.bad been run over. He
sa,id he co:uldn't tell me, tha.t he didn't hav.e any information
whatsoever to offer, and I asked him .haffhe passed any ears
at :any rate of speed that 'Yould attract his attention, and
b~ said no,. and I asked .him what ·dir~ction he hnd gone, and
he said he was traveling to· Norton from Big Stone Gap,
l-Iighw~y No. 610, and iti the immediate _area of t~s accident
h~ stated he hacl not .passed any cars. ·
·
I·

•,

•

:M~. ·G~·cear : · You may a~~ him.

CROSS EXAl\HNATIO!t
'.'

By !Ir.. Heuser:

...

'

'

. Q. How was it you say you first went to interview Ed
Spears, ,vhat was the reason for it i
. A. When I first :talked to Mr. Spears¥
Q. Yes, about this accidenU.. · .
A. It has been a long time, ·Mr. Heuser. If you
page 176 r will give me a moment to think back on this•
,
. . . thing·~
. ·
·
· Q. All right. I would like to know what the answer
if

is

~UCM~n~

_

A. If I recall correctly, I talked· with' :s·everal people, witnessc~ in' that area, who reported this taxi being· down there,
'
.
..
.
. :' . .
.
~

.

'
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and then that afternoon there ~ere a number of rumors that
a taxi cab had run over this man, and with those rumors
and with the information I h~d received from these witnesses
I talked with I then started to working ori the idea that Mr.
Huff had been run over by a taxi cab, and _then I don't recall
just how I found out that Mr. Spears had made a trip into
the Back Valley -road, or into the valley, but I talked with
these witnesses that he had taken down there, and then two
young women, Pauline Reed and _Helen Lyons, informed me
they had ridden down there with Mr. Spears. l told you
.
about that a few. minutes ago. .
Q. In the early stage of your investigation you started in
on Mr. Spears, and hunting for things that would conn~ct
him with the scene of the accident, didn't you?
A. Yes, sir.
Q. And you have never hunted for anybody else, have you?
A. No, sir.
Q. You started in on Spears on rumors you said, and the
fact he was known to have been in the valley that dayf
A. Yes, sir, and after I had gone along in the
page 177 ~ investigation far enough and these articles here
that were shown to the jury were taken from
Spears' car and part picked up down there, then I made an
arrest ..
Q. You .fqunq. nobody who claimed to be an eyewitness of
Mr. Huff's accident?
.
A. No, sir, I haven't talked with anyone who stated they
saw the accident.
. Q. It is just a question of who m~gbt have been clown there
at the time who could have been connected with it?
A. Yes, sir.
.
.
.
Q. You knew, Sergeant Thomas, the tire tracks you saw
down there and have described are one of the most common
tire treads i~ this part of the country, or were at that time;
isn't that true 1
·
. A. Yes, sir. · There are a number of tires which have the
.
.
same tire tread.
. Q. ·Isn't that. the tread ,pu_t out by the Lonesome Pine Recapping Company in Norton?
.
.
.
· . A. No, sir. . That company cloesn 't put . this particular
tread on. They have a different type, but there are a nurnbeJ·
~f :recapping. concerns throughout this section that do put
this type of tread on.
Q~ It used to be known as the Firestone tread, a zigzag
type., extended tread!
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~

A. That is correct, sir.
Q. A dozen or more taxis in Norton have that
same tread, don't they Y
.
A. I didn't make any examination of any other cars. After
I got this information I spoke of a while ago all my attention
was directed to Spears' car.
Q. You never looked for anybody else before you g·ot that
piece of plastic, did you t
A. Yes, sir, I was looking for any car or marking that
would give me a lead on this accident.
Q. You found out several taxis, even from Norton, were
down in Powell's Valley that day, didn't you Y
A. Yes, sir.
.
Q. Did you look at their tire treads to see if they were the
same as you found at the scene of the accident?
A. Yes, sir.
·
Q. Didn't they have the same tread ·7
A. No, sir.
Q. What kind did they have?
A. The tread from the Lonesome Pine Recapping Company
you spoke of.
Q. What is the difference in that and this tread?
A. The markings are very much different. I can draw it
for you.
Q. We needn't g·o into any detail.
page 179 ~ A. I can't describe it to you. I am afraid I
would confuse you. A long mark and sharp point
that comes out in the center of the tread and goes down again
and comes out, and other markings that fit in between there.
Q. You don't mean to say the taxi Spears drove, or was
said to have been driving· that day, is the only taxi tl1at bas
this Firestone tread on it, do you?
A. No., sir, I didn't say that. I sald the taxis I checked
that I knew bad been in the valley that day didn't have the
same tread as Mr. Spears' tires. In fact, the only taxi I
checked that had been in the vallev that day was Mr. Aleck
Blevins' car. At that time the treads he had were not those
that resembled the treads Mr. Spears had.
Q. I believe you have already stated you went to the scene
of the accident very soon after it was supposed to have happened, and of course looking for any clue or information as
to who might have struck Mr. Huff!
A. Yes, sir.
Q. And you found no car parts at that time,
A. No, sir, I did not find any at all.
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Q. You looked for them 7
.A. Oh, yes, I looked.
Q. Did you go back again and look?
..A.. I would be safe in saying I went .back as many as fif~y
times.
page 180 } Q. Fifty times 7
A. Over the whole of this investigation up to
the time I made the arrest of Mr. Spears, and after this part
had been found I made further search.
· Q. Even more than you had already made?
A. Yes, sir.
Q. Didn't Officer Couch go down and look too, or did he
only g·o one time?
A. No, sir, he went many times ..
Q. Didn't the family of Mr. Huff and the neighbors the"re
look and examine the place at your suggestion?
·
A. Yes, sir, I recall one little boy and Mr. Willian;is made
a search down there, but anybody else of my own knowledge
I don't know other than Mr. Collier. He was the.re on several
occasions when we were there., and when I speak of "we" I
mean Mr. Couch and I.
Q. On each of those occasions you looked for everything
you could find that would be a clue?
A. Yes, sir.
Q. And none of you ever found this piece of plastic until
Williams and Collier brought it in eleven days after the accident?
·
A. No, sir, we didn't find it.
Q. You said you enlisted the aid of Mr. Collied
A. Yes, sir.
page 181 .} Q. How did you happen to do that?
A. It happened to be Mr. Collier's property
down there and Mr. Huff was a tenant of his. I asked him to
assist me. As a mater of fact, I asked everybody I ran into
to assist me. I solicited the aid of all law enforcement officers. As a matter of fact, I solicited the- aid of my entire
-0rganization.
Q. How long was it after you told Mr. Collier to see if he
could find a piece that fitted into that plastic hole until he
came back with it?
A. That piece was removed from the car on May 1st and
Mr. Collier came back to me on May 4th and he bad found it
the day before. He found it on May 3rd and turned it over
to me on May 4th.
Q. The very day you removed it from the car you didn't
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sho~ it to !fr. Collier; that was another day or two before ·
he saw you, wasn't iH
.
.
.A. I think it was the same day I 1·emoved it fro~ the car,,
the best I recall it. Mr. Collier was by the office to inquir~
if any facts, if any evidence had been collected, to show who
had run over Mr. Huff.
Q. .And you told l1im you had not been able to find the
piece that had been broken off .but: if he could find it you
thought that would do a lot of good t
.
.
A. No, sir, I didn't state that to Mr. Collier. I.
page 182 ~ stated to Mr. Collier that the_ piece that was miss.
ing from this antenna would be the link that would
connect the Spears car with this crime. Mr. Collier stated he
was going back down in that valley section and he would make
a search for it and find it.
Q. In other words, it was your opinion if they found that
thing down there that definitely tied it onto Mr. Spears T
.
· A.. It definitely put Mr. Spears' car rig·ht back where Mr.
Huff had been struck, was my idea.
·
Q. And they brought it in to you in ~wo or three days?
A. It was found May 3rd and was given to me on May 4th
and I arrested Mr. Spears on May 6th.
.
Q. To g·et back t~ the reason why you started trying to connect this thing with Mr. Spears early in your investigation.,
di~ 't somebody tell you Spears' taxi had a dented fender
or front part of .the car aµd you..f~rnnd out th~t w~s ,true and
the dent in it had been hammered out early one morning!
.,.
A. Yes, sir. That was the fender I spoke of a few minutes
ago, on the right side of the· car, and had no connection with
this accident.
Q. That drove your. attention to him immediately, the report of this t_axi coming in early one morning and having a
fender hammered out Y
A. No, sir, the ·thing that attracted my atten~
page 183 ~ tion was the fact Mr. Spears bad been in the sec-;
tion where Mr. Huff was run over and had taken
these passengers down there and I talked with the passen!~ers,
and the fact they had gone down the Back Valley road and
the tire markings on the -right -side of the road at the entrance
of Highway No. 612 and the tire markings on ·the other side
of the road, No. 610, and the tire marking at the scene of the
accident were all so closely connected mv attention was directed to Mr. Spears.
..
..
.
Q, Did you go looking for a car up ancl down the street
with that kind of tire on it and find Mr. Spears' cad
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A. No, sit'.

.

Q. Wasn't the first thing that called your att~iition to
Spears the report you got that a car had had a fender dented
and straightened out the very next QayY
A. No, sir. i spoke of the ri:iniors that were tunning around
down there that Mr. Huff had been run over by a black cat.
I failed to tell you a few nihitites ago Mr. W"ithe_ispoon, the
cl;iief of police in Norton at that t~e, had :received a telephone call from a person he was unable to identify that had
staded the tumor.
Mr. Heuser: i object to that.
The Witness: I was trying to tell you where the rumor
started.
Bv l\:fr. Heuser:
•Q. You went and looked at Spears' dented fender one or
two days aftre this accident, didn't you 1
page 184 r A. No., sir.
Q. ·when was it?
.
A. I m~de. no close inspection of his car until May 1st.
I merely looked to see if he had any obvious parts, fenders
off or lig·hts broken or anything so apparent we could go
right to it.
Q. And you didn't see anything when you made your first
casual inspection?
A. No, I didn't. Had I seen anything at that time I would
have made the investigation closer. But after I. talked to
these people and knew positively he had been in this section
I made a thorough investigation. In fact, I <;lidn ;t rush into
it, Mr. Heuser, and go out and grab up the first car, I came
to, but I wanted to be sure I had what I thought was the right
car.
.
Q. When you went to see the people who live along that
road, your investigation had to do with whether they had
seen a black taxi down there on the day in question, didn't it 7
A. Yes, sir.
Q. ~hat is the kind of question you put to them 1
A. Yes, sir.
Q. If they had seen a black taxi?
A. Yes, sir.
.
.
.
pag·e 185 r Q. Do you remember talking to Mrs. Hattie
Cochran, who lives near the scene of the accident 1
A. Yes, sir.
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Q. Didn't Mrs. Cochran tell you of another car being near
the scene of the accident about the same time T
·
~. A. I don't recall that she did.
Q. She didn't tell you about a car going toward Big Stone
Gap that she had seen in the road that passed her and blew
at herY
A. She told me of a car coming in the direction of Norton
that had passed her right in the area of this accident, but
she couldn't remember all the facts about it, and she not
!mowing too much about what she saw I didn't have her summoned.
Q. Didn't she tell you she was walking along the road and
passed Mr. Huff evidently just a few minutes before he was
struckT
A. She did say she passed him but eouldn 't remember just
where and couldn't remember the facts about it.
Q. But she did tell you a black car passed her?
A. She said a car passed her going in the direction of Norton.
Q. A black car Y
A. Yes, sir.
Q. But you didn't think that was enough to
page 186 ~ have her summoned as a witness in the other hearing?
A. No., sir, I didn't think she had sufficient information
at the .time becat~se of the fact she wasn't familiar enough
with what she bad seen and I didn't think she could 6>i.ve
the court a clear picture of what she knew.
·
Q. Did she tell you she knew Ed Spears when she saw him Y
A. She said she knew him.
Q. She did know him¥
A. Yes, sir.
Q. But she wouldn't tell you she saw Ed Spears that clay
in this black car?
A. No, sir.
Q. And for that reason you wouldn't summon her?
A. I wouldn't summon her for the reason I told you, because I thought the information she had was not too good
and she couldn't give the court and jury a clear picture of
what she had seen.
Q. You say it was the first day of May when you took this
piece off of the Spears taxiY
A. Yes, sir.
Q. Was anybody with you when you discovered this long
scratch mark on the fender or hood of the Spears car?
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.A. Yes, sir, Trooper Couch was with me.
Q. Was that about May the first too f
page 187 } A. Yes, sir, that was the same time we removed
the articles from the car.
Q. And this dirt you found wedged between the casing and
rim, I take it, although it looked very much like the ilirt down
in Powell's Valley, would you say that dirt ;could be found
,only right along this little place where the car tracks were 7
A. No, sir, I wouldn't say that.
Q. Nothing so rare and peculiar about it that it would hav~
to come from that particular spotY
A. No, sir. The dirts very closely resembled and I didn't
have them analyzed, but they had the same general appearance.
Q. About Mr. Caldwell, the man who came up to the police
station to report this accident. He came as he said to report
he had seen this accident?
·
A. No~ he didn't say he had seen the accident but he came
to report the fact an accident had occurred and a man had
been run over by a car.
Q. Of course you asked him if he knew anything that showed
who did it?
A. Yes, sir.
Q. Didn't he tell you the only thing he lmew he passed a
car going toward Big Stone Gap at a high speed?
A. I told you Mr. Caldwell said he had not
page 188 } passed any automobiles in the immediate vicinity
of this accident.
Q. Didn't he tell you he passed a car the other side of the
place of the accident down about the country club or American Legion Cemetery?
A. Mr. Caldwell stated he had not passed any automobiles
in the vicinity of this accident. He made no reference to the
-country club or any other point.
Q. "Who was it first called you about the accident?
A. I don't know, sir. We get a number of calls. Somebody
will call up and say there has been a wreck and hang up before
you find out who they were. Somebody will call up and say,
"A man has been run over bv a car down here'' and want
you to make an investigation...
Q. And before you got away in response to that call Mr.
Caldwell drove up?
A. Yes, sir, as I started to get in my car, and we received
two other telephone calls about this accident from unidentified people with reference to the accident.
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Q. I believe you told us you have been on the state police
force for ten years 1
.A.. Yes, sir.
Q. How long have you been a sergeant on the force t
A. lour and one-half years.
Q. How many m~n ~o you have under you!
A. At the present time I have two who are unpage 189 ~ attached, and those men are in training. As a
matter of fact, I have five men and one girl, one
woman.
.
.
Q~ What area is under your jurisdiction immediately?
.A.. In our set-up it is caUed District 4, Area 1, and it inch.ides Buchanan, Dickenson, Scott., Wise,. and Lee Counties.
Q. And a very important part of your work is to investigate motor accidents and fatalitfos !
A. Any accident, yes, sir...
.
Q. And that is part of your d11ties and one you like to
pei'form, to solve these mysteries, isn't it f
A. How is that?
Q. It is such a case as this one in which there is no evidence as to who struck a man it is your duty to investigate.
and do detective work Y
,4. Yes, sir, it is part of my duties to investigate cases
and bring to the court those peop1e we have sufficient evidence to believe a court can tender a proper decision from.
As a matter of fact, when we make an investigation we investigate the facts aild bring those facts to the coud and then
our job is :finished and it is for the court to decide ..
Q. The department keeps a record of all these investigations, cloesn 't iU
A. Yes, sir.
.
Q. You men like to have a pretty g·ood batting
pa:ge 190 ~ average getting convictions and solving mysteries,.
.don't you Y
A. No, sir, .t nm not particularly interested in a batting
average., but I am interested in bringing to court offenders
or violators of the law.
Q. lt is part of the record you make as to wh~thcr or not
you can ascertain who was involved in an accident, if it is
not known immediately Y
A. You mean i am trying to make a patticmlar record for
myself with my d_~partment f
Q. You naturally like to succeed in that, don't you Y
A. No, sir, I am not i.nterested in making a mark for myself, but I am interested in bringing to this court the people
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who ~ave violated the l!lw, and Jf. I bring such information
to this court the court 1s m position to pass out a penalty.
That is the court's duty, and if the court sees fit to dismiss
it that is his duty and I have no interest other than to bring
it to the attention of the court.
Q. You enjoy doing detective work, don't you Y
A. Yes, sir, I enjoy it, ·but I have no interest in it from a
personal standpoint for myself or for my department.
Mr. Heuser: That is all.
RE-DIRECT EXAMI~ATION.
By Mr. Greear:
Q. When you examined the thes on Ed Spears' car I will
ask you whether they had been recently recapped or not.
A. Yes, sir, U1ey haff bJen recently recapped
page 191 ~ and. the tread was new.
Q~ When the recf!p is new about what depth
are the cracks on the tread of the car T
A. Approximately one-quarter of an inch. It is rather
deep; I don't know exactly.
l\fr. Greear: That is

an.

RE-CROSS EXAMINATION.

By Mr. Heuser:
Q. How many of the tires had this tread, all four of them
on the Spears car?
·
A. No, sit, one tire had peen removed from the car and
was on the spare, but that tire was on the .car according to
Mr. Spears on the day he was driving- it and that would have
made four tires the same tread; but when I made the examination they had been changed.

Mr~ Heuser: That is all.
(Witness excused.)

170

Supreme Court of Appeals of Virginia

S. J. COUCH
the next witness, called by and on behalf of the Plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXA.MIN...t\.TION.
By Mr. Greear:
Q. Is your name Jack CouchY
A. Yes, sir.
page 192 ~ Q. Are you a member of the state police force?
A. I am, sir.
Q. How long have you been on the state police force?
A. Five years February 1st.
Q. Where are you from, Mr. Couch?
A. I live in Norton now. I am from Coeburn.
Q. How long have you been stationed in Nortonf
A. Five years.
Q. Ever since you have been on the force?
A. Yes, sir.
Q. Did you help Sergeant Thomas make an investigation
with reference to the accident that occurred to Mr. Huff over
in the valley T
A. I did, sir.
Q. Tell the Court and jury when you first learned of the
accident and what you all did.
A. Well, sir, we were sitting in the Norton office when the
'phone call came in this accident had occurred, aud we got
mour cars and went immediately to tl1e scene of the accident.
When we g·ot there., of course, Mr. Huff had been removed
from the scene of the accident, but we observed what we saw
·very closely there. When we got down to this place where it
occurred, about five miles southwest of Norton, on Road No.
610, below the Gallaway fa~ there, near the scene of the
accident, we observed two car tracks running
page 193 ~ from the edge of the road on the right side of the
road coming toward Norton, starting along the
edge of the road up on the ditch line and made an arc and
back down to the hard surface. The closest track to the edge
of the hard surface was about six feet. There was a place
which indicated where t~e victim had laid, I imagine about
two feet from the hard surface.
Q. Was there any blood on the hard surface at all 1
A. I didn't notice any there at all, sir~ It was all off of
the hard surface. I noticed in particular the grass to help
me determine which way the car was traveling, and all the
grass and weeds were bent ov_er in the direction of Norton,
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and the wheels seemed to have spun in that direction, going
toward Norton, and these tracks were-very plain. They came
.around in this arc and led down to the driveway that goes
into this house in front of which the accident had occurred.
It seemed the man had backed up a little and pulled off and
we traced the mud tracks very plainly down to the point of
road 612 which turns to the left at 610, the Back Valley road..
These tracks were made by corrugated trea~ and I think
this tread was first perfected bv Firestone and is used now
by all recapping concerns, mostly; and this track that ran
along the bank, the right track, there was a desig·n which is
peculiar to Goodrich Silvertown tires. They make various
types but has a certain type of tread, a mark that comes down
inside of this tire, and I observed this very plainly
page ~4 ~ in that tracks where the centrifugal force was
pushing around, this track around.
Q. What was the nature of the dirt with reference to being
wet or dry or soft or hard there at that point?
A. It was a soft clay and could be picked up easily.
Q. Had the tires cut .into it Y
.
A. Yes, sir.
Q. Were there any sign of a skid mark on the hard surface as if the brakes had been applied and the wheels skidded!
A~ I am not positive about that.
Q. How far was it from where the tires, the entire car, left
the road and went up around the bank to back where you
could first see the right wheels had gone off the hard surf ace?
A. A rough guess would be around sixty feet.
Q. And how long was the distance the tires had made this
arc on the bank with all four wheels up on the bank?
A. That is what I mean; the whole arc would be around·
sixty feet.
Q. How long was it back up the road toward Big Stone
where you could see the signs where he left the highway T
A. That was the sixty feet, but the arc was forty-five with
all four wheels on the bank.
Q. I believe you said about the middle of that·
page 195 ~ arc his wheelR would have been six feet off the
hard surface of the road?
A. Yes, sir.
Q. You stated the car had backed up. How could you tell
that?
A. These tracks had led down in this arc (Indicating). This
driveway went into this house like this, and there was a drain
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pipe under this side road and this left wheel or track, left
iear wheel, had gotten hung., it looked like> under this drain,
]p.nda stalled it. You see, there was water and mud in this
ditch, and it looked like it had backed up and then dug out..
Q. Did it double trackt·
A. Yes, sh\ like you back up a little to g~t your wheels
off of any object and then go on forward.
Q. ·what sign was there of spinning the wheels?
.A. If you spin your wheels in mud you can always tell by
the direction they are spinning ·because they have dU'g and
threwu particles of dirt and rock backr
Q. ,·viiat did that indicate! .
A. It ihdicated they bad been thrown back in the direction
of Big Stone and he was going in the directioli of Norton.
Q. When the car came out on the hard surface what track
did it leave?
page 196 ~ A. i very plain track.
Q. Did you follow that track on down the hard
surface?'
A. \Ve did, sir.
Q. What would occm to it as it Qame on farther away from
the sceneY
A. It was thinning out as it came on out to Route· 612.
Q. It got thinner and dimmer as it came on Y
A. Yes, sir..
Q. There at the intersection of the main road and the Back
Valley road did you find any similar· tracks 1
A. Yes, sir, some similar to it on the right like you were.
coming down Route 610 and pull over to the i'ight shoulder
at the intersection where a ljttle dirt was, we observed some
tracks the1:'e with corrugated tread, but they led straight.
Q. They went on down the Back Valley road Y
A. Yes, sir.
Q. After you made this investigation wbat did you do then t
A. As I recall, immediately we came back to Norton and
found out the condition of Mr. Ruf(, and. of course we started
our interrogation of witnesses and people who had been at the
scene of the accident, going around talking· to everyone we
couid', trying to get some lead o~ it.
Q. You went to many homes, I believe, in the valley asking
questions?
page 197 ~ A. Yes, sir, we campaigned t11e whole valley.
Q. Was it in that campaign or investio·ation you
brought in the names of these women, Mrs. Mi.nor, ]\,iJ.·s. Slemp,
and otl1crs, who had seen the taxi g·o down twice 7
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A. Yes, sir, we interviewed all those witnesses.
Q. After you got that information, what did you all doY
A. We had this particular car under surveillance~ suspicion, or suspect, you might say, after all these witnesses
had testified they had seen this particular car, I know myself one night, which was a night or two after this accident
occurred, I drove myself down to the east end of Norton to
the taxi stand and observed the car by looking at it. It was
after dark but the street lights were shining. And at various
times I tried to notice the car along until we could get something more definite to work on. .
Q. The first time you observed it was any radio antenna
sticking up on it then 1
A. I didn't notice it.
Q. Did you all later take the car into custody?
A. Yes, sir.
Q. "'\iVhat did you :find then f
A. I went down to the taxi stand, sir, and we brought the
taxi up to the police station at Norton for thoroug·h investigation, and when we drove the car up we wanted
pag·e 198 ~ to take the tires off to see if there was any of this
mud in the bead, crammed up in there, and Sergeant Thomas noticed this and said, ''We had better take this
off,'' and I laid down to take it off with a screw driver ·and
he got it from the outside himself.
Q. What part of the aerial was on the car then?
A. These two pieces here were hooked on· the car and this
piece was missing,, and immediately Sergeant Thomas said,
'' That is one of the clues we want to find,'' and I also took
the car to the service station, the public service station, and
took the right front tire off and the right rear tire off, and
around this tire there was yellow mud packed up in between
the bead and the tire.
Q. Was that on both right tires 7
A. Yes, sir, it was, and of course the tire had been washed
thoroughly and cleaned in the meantime, but this mud was
still packed up in this tread.
Q. How did the color of the dirt you found there compare
with the dirt down on the bank where the accident occurred 7
A. It was similar, sir.

,v

e will adjourn at thiA time.
The Court:
(Whereupon, court was adjourned at 12 :00 noon to 1 :00
o'clock p. m.)
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page 199 ~

AFTERNOON SESSION.
Wise, Virginia, January 31, 1946.

Met at the expiration of the recess.
Present: The same parties as heretofore noted.
The Court: Call your next witness., gentlemen.

S. J. COUCH
resumed the stand for further direct examination as follows:

DIRECT EXAMINATION.
By Mr. Greear:
Q. Did you all make any impreRsion of the tread on the
tires that were on the Spears taxi Y
A. Yes, sir, Sergeant Thomas did..
Q. How did the impression he made from those tires compare with the impression you had found down there in the
mud and dirt Y
A. I would say they were similar, sir.
Q. Did you find any scars on his car?
A. Yes, sir, when we examined the car, we found one on
the hood that had been made by some sharp instrument. It
was a long cut like a sharp instrument had hit this way (indicating) and scratched back.
Q. How far along; the hood did that scratch extend Y
A. I don't know the definite amount of inches, but I would
say 12 to 14 or more anyway. It kinda scratched
page 200 ~ as it went back.
Q. Was there any dent place on the hood Y
A. Yes, sir, this made a dent place like a cut dent.
Q. Were you present when Mr. Collier looked at those
broken :fixtures for the aerial Y
A. When he was hunting it, you mean'?
Q. Wben he showed him what it was.
.
A. I was present when he came into the office with the piece
and showed it to Sergeant Thomas and myself.
Q. You were there then Y
A. Yes, sir.
Q. Is that the same piece he brought in at that time?
A. Yes, sir, that is.
Q. I believe Mr. Williams was with him, too?
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A. He was.
Q. Come up to the jury a minute. I want you to show us
<>n this map what is caHed the Back Valley Road and how you
would go to Big .Sto11e and then return and go back down the
:same road and go back to Big Stone Y
A. Coming out of Norton here (indicating on sketch) 17 of
-0ourse, you come down Route 23 and come to the intersection
of Route 610 and Route 23 and go down the valley road which
is Road 610 and come down to Gallaway's house down the
valley which is at the intersection of 610 and 619. Road 610
is the hard surfaced road that goes on into Big
page 201 } Stone Gap. It goes right on into the town of Big
Stone Gap. The Back Valley Road runs around,
and, of course, comes into No. 610 again at Skeens' place where
.a Mrs. Fleming lives there.
··
Taking Road 610 here and 612 here (indicating) and cutting back into here at Mrs. Sk_eens' and come back right at
610 and turn again right here (indicating on sketch).
·
Q. How far was it from this intersection out here from
wh~re the accident happened?
A. I would say it was about 800 feet.
.
Q. That was on which side, the Norton side or Big Stone
Gap side of the intersection?
A. That was on the Big Stone Gap side of the intersec-

ti~.

.

Q. Now, I show you a more detailed map of the roads in
Big Stone Gap and ask you to show us where the traffic light
is there.
A. The red light is in the center of town with the intersection of Road 23 and 70 right here (indicating).
Q. That is shown by a dot on the map at the 'intersection Y
A. Yes, sir.
Q. Which road d~es it come in from up in the valley?
A. Road 610 commg down out of the valley.
Q. It has been testified he turned and came back up here.
Is the school house there (indicating on map)?
A. The schoolhouse sits approximately right in
page 202 r here. It is not shown on the map.
Q. Between that road and the river where the
word ''wood'' is written?
A. That is correct.
Q. Is there a street that leads off between the school property and the river?
.
A. Yes, sir, there is a street runs along back of the 8chool-
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house beside the river and comes back into road 610 right
here.
Q. Does that 23 and 70 intersect right down here?
A. It does and comes out at the city hall down here ( indicating).
Q. How far from the bridge from where that road comes
in?
A. About a block one end and the other you can come in
about a half a .block. It kinda splits near the Texaco Filling
Station .here. ..A.nd the street comes out on the main street
on the left of the Texaco Filling Station coming east on Route
23 and the other part puts it behind this old store house used.
by the Old Dominion Power Company in Big Stone· Gap and
comes out behind there, and the town hall, comes down on
either side of this Filling Station (indicating on map).
Q. So you could go back up there and leave there and cut
back do'\\rn and go around two blocks there f
page 203 ~ A. Yes, sir.
I\:Ir. Greear: We desire to introduce this map in evicleiice..
(Thereupon the map referred to was received in evidenceas S. J~ Couch Exhibit "Map".)

(J. If a person had gone back up into the valley and then
turned and come back the Back Valley Road, could he then
go down by the schoolhouse and then into U. S. Highway 23
and thence to Appalachia t
A. Yes, sir.
Q. To come to N ol'ton then by Appalachia¥
A. You can, sir.

·

Mr. Greear: I believe you can ask him ..
CROSS EXAMINATION..

By Mr. Heuser:
Q. Areu 't there· two places there in Big Stone Gap between
the traffic light and schoolhouse at which vou can turn toward Appalachia, two blocks f
.,
A. I didn't understand that. Ask it again.
Q. Arcn 't there two places between the. traffic light in
Big Stone Gap and the schoolhouse at which a person can
tum toward Appalachia and get on the street you mentioned
that parallels Road 610!
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A. -Yes, sir. From the red light on 610 you can turn off on
one side of the schoolhouse next to the red light.
page 204 ~ You can turn to the left there and go back into
this road which is supposed to be a street. Then
you can go on around on Road 610 on the other side of the
schoolhouse and turn to the left .and get back on this road.
Q. All of the streets are paved, aren't they1
A. Yes, sir.
Q. And people use them a.11 the time¥
A. Oh, yes, public streets.
Q. As I understand your testimony, you had Ed Spears
under snspieion in one or two days after this accident occurred·?
A. That is rig·ht, sir.
Q. You and Sergeant Thomas?
A. That is right, sir.
Q. W]iat was the first thing that called him to your att..ention?
A. The first thing that brought Mr. Spears to our attention was the fact tbat these witnesses testifiedQ. VVitnesscH testified f
A. Who told us, made the statement to us, that they bad
seen him in this taxicab come back down the Back Valley
Road two times.
Q. You didn't go und talk to these witnesses for three or
four days, did you, after t11e thing happened f
A. "\Ve talked to so many of them. In fact, w.e
page 205 ~ worked on the case 13 or 14 days and started the
fi r~t clay talking to some of them.
Q. Did anything; in your investigation come to your attention Spears had had a fender dented and straightened out
early one morning rig·ht after the accident?
A. I talked to Mr. Spears something about his fender and
he told me, that was a few days after this accident occurred,
and he ·told me he bad gotten this fender damaged clow.n
there, down in West Norton, I believe.
Q. You had heard about that before you talked to him
about it, hadn't you, about llim having a fender straightened
out?
A. vVell, sir, I just don't recall if I did or not.
Q. You cliecked on that, dicln 't you, to see if bis fender
bad been straip;htened out and who did it?
A. No, sir, I didn't even look at the car. I just talked to
Ed about it.
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Q. Did you talk to the mechanic clown at .the Norton Motor Sales about it 'f
A. No, sir.
Q. And the impression that you say Se1·geant Thomas made
of the tires on Spears' car was not preserved t
A. No, sir. It was on paper, a yellow sheet of paper.
Q. You don't have that now?
A. No, sir, I don't believe so.

page 206

~

Mr. Heuser: That is all.

(Witness excused.)
Mr. Greear: I want to call James Vaughn as an adverse
witness.
Mr. Kennedy: Mr. Vaughn went to Norton after a witn..ess.
Mr. Heuser: Did you want to prove agency? 1lve havon 't
denied it.
Mr. Greear: No, it was on another point.
Mr. Kennedy: We are going· to put him on. You can ask
him when we put him on.
Mr. Greear: We close then subject to using James Vaughn.
Mr. Heuser: We desire to make a motion, your Honor.
The Court: All rig-ht, you gentlemen come into chambers.
(Whereupon the following proceedings were had in chambers:)
Mr. Heuser: "\Ve move the Court to strike out all of the
evidence of the plain~iff, because (1) there is not a scintilla
of evidence to support the allegation of negligence on which
this suit is brought; and (2) on the ground that the evidence
of the plaintiff shows that the plaintiff's decedent, Patrick
Huff, was g·uilty of contributory negligence as a matter of
law.
page 207 ~ Mr. Bolling·: We want to supplement the motion by adding this : ,
The defendant :Ekl Spears by counsel also moves to strike
the evidence of the plaintiff and assigns the following
grounds:
(1) Plaintiff has failed to show by a preponderance of
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~vidence that Spear.s was driving the car that struck Mr.
Huff, the deceased.
(2) The plaintiff has failed to prove by a preponder.ance
of the evidence that the driver of the car that struck Mr.
Huff was guilty of any negligence that was the proximate
-cause of the accident.
(3) That evidence shows that Mr. Huff, the deceased, was
guilty of primary negligence in crossing over from his left
side of the road over to the right side of the road, and clearly
the evid~nce shows that he was guilty of contributory negligence that would bar any recovery.
( 4) There is no evidence that the driver of the car that
struck Mr. Huff had the last clear chance to avoid striking
him as there was no lapse of time and no evidence showing
there was any' lapse of time from the time Mr. Huff was
:guilty of negligence to give the driver of the car an opportunity to avoid striking him, therefore, the rule
page 208 ~ of last clear chance doesn't come into play..
(5.) The plaintiff's theory of the case as shown
by the evidence is an inference based upon a presumption.
.According_ to the plaintiff's theory, it is presumed or the
jury would be required to presume that Sp_ears was driving
the car, and, second, would be required to infer upon this
presumption that Spears was guilty of negligence, and an
'inference cannot be based upon a presumption in such a case.
(6) There .is no evidence sufficient to go to the jury under
the issues of law involved as laid down in Hutchinson v.
Misenhei11ier and other Virginia cases.
The Court: Do you want to say anything, ::M:r. Greear!
:Mr. Greear: I don't think there is anything needed to be
said. It is a pretty p1ain case, I think, that Ed Spears was
driving the car and it is a clear case of negligence.
The Court : The motion is overruled. I think there is
enough evidence here to go to the jury.
Mr. Heuser: Counsel for defendants excep,t.
(Whereupon, the following proceedings were had before
the jury:)
Mr. Kennedy: James Vaughn is here now.
Mr. Greear: All right, come around. I want to put him
on as an adverse witness.
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SAMES VAUGHN,'
called by and on behalf of the Plaintiff as an adverse witness, being fh·st duly sworn, was examined and tes,...
tified as follows :
DIRECT E"XAMINATION.
By Mr. Greear:
Q. Your name is James Vaughn l
A. Yes, sir.
Q. You are one of the defendants in this snit, I believer
A. Yes, sir.
Q. ·where do you livef
A. In Norton.
Q. Ba.ck last April was Ed Spears working for you?
A. Yes, sir.
Q. Was he driving your antomobileJ

A. Yes, sir.
Q. What kind of automobile was that?"
A. Four-door 1940 Chevrolet sedan.
Q. What color ,v-as iU
A. Black.
Q. Did it have anything printed on the sides of it with
reference to what kind of car it was ·r
A. Yes, sir.
Q. ·what was thaU
page 210 ~ A. .Just a Master Chevrolet.
Q. ·w1mt did you liave on the door?
A. 171 Cab, Norton, Virginia.
Q. Did you hear of this accident over there in the valley!
A. Yes, sir.
Q. I will ask you if ~ day or two after this occurred if
you noticed anything wrong with your car?
A. Well, I don't know just how long it was. It was over
a week before I knew anything· about Mr. Spears being accused or connected with it. Mr. Huff was dead and put away
before I knew anything about Ed being accused or anything.
Q. In tbat time before you heard of him being accused of
it or anything, I will ask you if you noticed the aerial on
your car was broken"?
A. Yes, sir.
Q. Did yon ask Spears about that!
A. I did.
Q. Diel he reply to you when you called his attention to it,
"Damned if I know", or words to that effecU
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A. Yes, sir, he did.
Q. Had anything been wrong with that aerial before that
that you had seen?
A. Not so far as I know.
Q. Did you make it a practice of looking over
page 211 ~ your cars pretty regularly at· that time?
A. Every few days. I was around every week
or something like tba t.
Q. You examined them to see how the drivers were taking
care of them?
.A.. Yes, sir.
Q. Did you require Ed Spears to keep a record of the trips
he made with your taxi f
A. Yes, sir.
Q. I show you a little book marked ''Pocket Notes'' and
ask you if that is the book that Ed was supposed to keep a
record of his trips in?
A. Yes, sir, that is it.
Q. I wm ask you to look in that book on April 23rd and
see if he put do,V11 a trip to the valley or Big Stone Gap 1
A. This says, "Mon. 23-'45." I don't know what month
that was. It don't state the month on that one.
Q. I notice back before that it says, "4-12" and then the
days are carried on regularly from that, I believe, and "4-13'45," "4-14-45," ''4-15-45" "4-19-45," "4-20-45," ''4-2145, '' '' 4-22-45. '' And then on the next day it just says,
'' Mon. 23, 1945. ''
Does it show any trip on that day to Big Stone Gap or the
valley?
A. No, sir, it don't.
page 212 ~ Q. That is on Monday the 23rd of April, 1945T
A. Yes, sir, but that is cash receipts. If there
is credit or anything, they don't put it down. That is just
cash receipts.
Q. There is nothing· on there to show he made that tripf
A. No cash.
Mr. Greear: I want to introduce this book as an exhibit.
(Thereupon the said book was filed as ,James Vaughn Exhibit 1, book "Pocket Notes".)

Q. Did you notice a dent place on the hood of the cad
A. Along about that time I did. I don't recall the date.
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James Va'U,ghn.
Q. Did you notice a scratch that came across the hood?
A. Yes, sir, a very small scratch like something had cut
through the paint, just the paint scratched off.
CR.OSS EXAMINATION.

Bv Mr. Kennedv:
.. Q. Mr. Vaughn, I believe Spears was driving on a commission?
A. Yes, sir.
Q. Now, if he made a trip to the valley or any other place
and didn't collect for it, would his book that day show it or
would it show when be collected it?
A. When he collected the cash; cash receipts
page · 213 ~ is all he put on that book.
Q. How long can you say or about how long
had it been since vou made anv examination of this car?
A. Well, no particular time. Sometimes it might be a
week; sometimes I might not be on the job. Sometimes I
would get off the line.
Q. In other words, sometimes you would get full and stay
that way a few days and pay no attention?
.A,.. Yes, sir, or two weeks.
Q. A.ud you don't know when you examined that car prior
to the accident 7
A. No, sir.
Q. What colo1· were those letters. on the side of the cab
and about how large were they, how conspicuous were they?
A. I imagfoe the letters were about four inches and kind
of a golden color, yellow, kinda dark, about four inch letter~.
Q. Whicl1 came first, going down on the car?
A. Like at the top is "171" and "Cab'J and "Norton, Virginia'' under that, and that particular car of Spears had a
sign on top, but it was a wine bottle instead of a V-shape
and said taxi right in the center, was an it I1ad on it.
Q. That was one of these round ~ha.ped, cylinder shapeq.
bottles 1
A. Yes, sir, a four-fifths wine bottle.
page 214 ~ Q. How big- a space would you say those figures
and words covered 1
A. It is a gTeat hig circle. I imagine all of it, if a circle
was around it, it would be 18 inches or bigger, a great big
circle.
Q. How long had you owned that cart
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.A.
·Q.
A.
·Q.
A.
·Q.
.A.

I had had it once or twice before that.
How long the last time?
It had been in my name two years.
You sold it to Dobie and got it back when?
I got it back in December and this occurred in April
You had had it back four months at that time f
Yes, sir.
·
·

RE-DIRECT EXAMINATION.
By Mr. Greear:
Q. During that four or five months, there was nothing
wrong· with it that you knew of?
A. Oh, yes, I had $40.00 or $50.00 worth of work on it. A
iaxi, you have something wrong with it all the time, and I
had had it in the garage and.- had the fenders straightened.
Q. Nothing· wrong with the aerial you lmew of?
A. A knob was broke off at the time, and if It was ever
put on, I didn't know it, just a piece chipped off
·
:page 215 } of it.
Q. That piece was chipped out like that (in~
dicating) ?
A.. Something like that. I wouldn't say that was the one
{indicating knob exhibit).
Q. One piece was chipped off?
A. Yes, sir..
Q. And thiR part was all there 1
A. I don't remember. Just a piece was broken off.
Q. But it held the aerial on all righU
A. It held it on, yes_, sir..
(Witness excused~)
Mr. Heuser: "'vVe reserve the right to put him back.
Mr. Greear: I rest.
Whereupon, the following evidence was introduced on behalf of the Defendants:
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ROBERT SALYERS,
the first witness called by and on behalf of the Defendants,,
was examined uncl testified as follows:
DIRECT EXAMINATION.
By Mr. Kennedy:
Q. Is your name Robert Salyers t
A. Yes, sir..
Q. Where· do you live?
A. I live in the same apartment with Mr. Spears in Nor:..
ton.
Q. During tl1e month of April of last year,.
page 216 ~ where did yon live ·f
.A. The same place..
Q. In Norlon t
A. Yes, sir:
Q. Did you hear of tbe accident and death of Mr. Hnff r
A. Yes, sir.
Q. Wnat time prior to that date had you observed anything
about the aerial wire to this car that Spears drove!
A. I had seen this aerial wire about two weeks before I
ever heard about this.
Q. Where did you see the aerial wire or any part of iU
A. It was laying there in the grass, just a piece of tbe
aerial, about four feet long, or something like that.
Q. About a four-foot piece of it laying on the grass1
A. Yes, sir~ near ,vhere he· kept his car.
Q. ·\:Vhere was it lying au
A. At the corner of the yard in the grass where he puts
his car in the shed.
Q. Did you pay any attention to any stub of it being left
on the car?
A. No, sir, I just seen the aerial there is all. I never picked
it up or nothing.
Q. You never picked it up or noticed how much was left
on the car?
A. No, sir, I didn't even look at the car.
page 217 }- Q. Now that is just the wire itself, as I understand, that you saw f
A. That is right.
Q. You didn't sec those little things over there at all¥
A. No, sir.
Mr. Kennedy: You may ask him.
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CROSS EXAMINATION.
By 1\fr. Greear:
Q. Ed kept his car under a shed next to the St. Charles
Hotel, didn't he?
A. Yes, sir.
Q. That is just an open shed with a top on it and back and
just drove in under it f
A. Yes, sir.
Q. There are people who stop at the St. Charles who also
use those sheds, don't they, and park their cars there now
and then?
A. Yes, sir, but Mr. Spears had this one shed for his own
private use.
Q. Just a post between them, isn't there, where they drive
between the posts Y
·
.A. Yes, sir.
Q. He had one of those sheds and the guests at the hotel
used the sheds, different ones of them?
pag·e 218 ~ A. Yes, sir.
Q. And all you know is you saw a piece that
looked like it was from an automobile aerial- lying in the
grass?
A. It was an aerial in the grass, but I didn't pick it up.
Q. That was two weeks before you heard about Mr. Huff?
A. Fourteen days.
Q. You· didn't know if Ed's aerial was gone at the time or
anything about it 1
A. No, sir, I didn't.
Q. After this happened, you did go to Jack Couch, didn't
vou?
"' A. Yes, sir, I heard about the aerial being gone and I
spoke to Jack about it.
Q. And you and Jack went over to examine the shed to sec
if be had been scraping the car and didn't find anything, did
you?
A. Yes, sir, there was a sign there of it scraping the top.
Q. Jack Couch was with you t
A. Yes, sir.
Q. And you and he searched the ground and didn't find
anything there, did you?
A. No, sir, there wasn't.
Q. And you don't know when this aerial was
page 219 ~ broken off of Ed's earl
A. No, sir, I don't.
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Q. You don't know anything about thaU
A. No, sir.
("Witness excused.)
CECIL JOHNSON,
the next witness, called by and on behalf of the Defendants,
being first duly sworn, was examined and testified as fol~
lows:
DIRECT EXAMIN1-\.TION.

By Mr. Heuser:
Q. Is your name Cecil Johnson Y
A. Yes, sir.
Q. Where do you live?
A. I live at Norton,_in Middle Norton they call it.
Q. Do you recall, Mr. .Johnson, employing Ed Spears to
take you or you and your wife anywhete in his taxi on or
about April 23rd, 1945A. Yes, sir, I do.
Q. Where did he take you to and from?
A. He took us up to my father-in-law's at West Norton.
Q. Where did he take you from?
A. From Dr. Faust's office in Norton.
Q. Was your wife sick?
A. Yes, sir.
Q. How do you get up to your father-in-law's
page 220 ~ house'?
A. You g·o to the Denard Cafe and turn off at
two buildings and g·o up over the L. & N. Railroad and up
the bdl.
Q. Did Spears undertake to drive across the track and up
there?
A. Yes, sir. The reason I got Mr. Spears, one of the other
taxicab drivers told me-I asked him to take us up ther<.',
and he told mcMr. Greear: I object to what someone told him.
Q.
A.
huilt
Q.

Leave that out and go ahead.
I told Ed to take us then on account of Ed's car being
higher so he could get her closer to the house.
Did he get up there close¥
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A. Yes, sir, he got up there close to the house.
.
Q. Did he l1ave any trouble on that rough ground getting
you up there or turning around or anything!
A. He had to back down the lane or alley, or whatever you
call it, to turn, and he got on the grass and cut too quick,
and he was turning in the corner of the lane, and he slid into
this fence. It was a barbed wire fence there, and he hit a
post and bent his right front fender up, and by that time I
had my wife in the house and I went back down to help Spears
get his car out of the fence and finished turning.
Q. A.nd he had slid into this barbed wire fence and his
rig·ht fender had hit the posU
A. Yes, sir.
Q. And did some time after that Sergeant
page 221 } Thomas come to interview you or see you about
Spears?
A. Yes, sir, he come up to the house, but I wasn't there
the day they come, and my father-in-law, he was out from
the house in the field. And he bad seen it and he explained
to Sergeant Thomas when he come with Spears.
Q. Did Spears get his car out all right at that time?
A. Yes, sir, we got it out. I pulled the fender off of the
tire so he could cut his wheels to finish turning.
Q. When was that?
A. That was on the 23rd of April.
Q. How do you remember that date?
A. I have it on a prescription bottle here that Dr. Faust
ghre us that day at his office.
Q. That was the medicine you got that day?
A. Yes., sir.
Q. '\Vhat is that date so I won't have to introduce that
hottleY
A. It is dated the fourth month and 23rd day of '45.
Mr. Heuser: You may ask him.

CROSS EXAMINATION.

Bv Mr. Greear:
"'Q. Do you remember what time of day that was?
A. Yes~ sir.
Q. What time was HY
page 222 } A. Between seven and eight o 'c1ock in the evening.
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J.E. Caldwell..
Q. And the car wasn.~t h1i1rt anywhere except the right f rout
fender?
-~ .
A. That is all I noticecf...
Q. All right..
:: -~ -~
1

·

...

Mr. Greear : Stand aside.

(Witness excused.)

Mr. Heuser: By agreement of counsel, I will read the testimony of J. E. Caldwell given in a former hearing in this
same mntter.
The Court : All right.
(Whereupon, Mr. Heuser read the following evidenc,, of

J. E. Caldwell:)
page 223 ~

J. E. CALDWELL

.

a witness called by and on behalf of the Defcmd-

ant, being first duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION.
By Mr. Kennedy:
Q. Your name is J. E. Caldwell Y
A. Yes., sir.
Q. Mr. Caldwell, where do yon livef
A. Knoxville, Tennessee.
Q. ·what is your business 01· profession f
A. I am working for the Southern Railroad as brakeman.
Q. ·were you in Wise County in an automobile on the 23rd
day of April and discovered a man lying· by the side of the
road injured in Powell's Valley?
A. Yes, sir, I did.
Q. Before you ·came to the scene, did you meet an automobile¥
A. Yes, I met one back-I don't lmow just how far, I don't
know what the distance is-I met a man back, as well as I
remember., beyond the graveyard up there. He didn't meet
me close to the accident, but I don't know how far that waR·
back. A man coming around one of those curves and almost
crowded me out of the road.
Q. ·was he going at a very rapid rate of speed t
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A. I don't know-on the curves I would judge
he was going faster than he should have been. He
.crowded me plumb over to the side of the road.
Q. Then after you could get back on the road and went on,
what did you discover?
A. I found this man down there hit. Some ladv was running around the curve, and I thought it was somebody drunk,
so I didn't know what to think of it, so I passed on by about
a car length, looked back and saw the blood, and I stopped
and backed up and waited until this lady come on around
the curve and asked if she would help me get him in the car,
and she said a truck was coming and wait until the truck
come and wait for the people to get him in; this truck come
up and somebody come to help him, and I helped put him in
the truck.
Q. How far did you back up after you passed the man?
A. Not over a car length, something like that.
Q. ,v-hich side of the road did you have to pass the man
page 224

~

OIi?

A. He was on the right side. I had to pass on the left.
Q. You passed on the left. When you drove up, was there
any person at the scene 7
. .~. There wasn't a soul there until that lady come that was
coming back around the curve.
·
Q. She was following then up the way you went?
.A. Yes, she was coming the same way I was coming.
Q. You don't know her name, of course?
page 225 ~ A. No., I don't know her name. Some midcllew
aged lady.
'
Q.
as she pretty fleshy 7
A. Yes, pretty good sized lady.

,v

Mr. Kennedy: That's all.
CROSS EXA1\HNATI0N.
By Mr. Greear:
Q. Mr. Caldwell, I believe yon are a good friend of Charlie
Massey's?
A. Yes.
Q. Yon came up with Charlie today, didn't you 1
A. Yes.
Q. And on this particular day you came on to Norton and
went to the police headquarters, didn't you t
A. Yes.
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J.E. Caldwell.
Q. And talked to Sergeant Thomas?
A. I come on and notified them.
Q. And Sergeant asked you about anything you knew about
it at that time?
A. Yes.
Q. The car that you had passed that you thought kind of
l!rowded you on the road was before you got to it?
.A. I would say it was on the curve somewhere above there.
I would judge it was. I don't remember for sure, but it was
that way anyway, somewhere around there.
pag·e 226 ~ Q. In other words, that was down just below
where the back vallev road comes in to the main
road there f
..
A. I don't know much about the roads.
Q. You don't know whether he came out of the back valley
roadA. Don't even know for sure it was that far down. It was
one of those short curves there prett)r close.
·
Q. You didn't make any examination at the scene or anything like that, you just came on f
A. .Just stayed there and helped load the man in the truck.
Q. The truck was coming at the time you came a round?
A. No, he came a!ter I waited. She had to walk, I judge
200 yards or somethmg after I stopped there.
Q. When she came she told you they ·were coming with a
truck?
A. We was fixing to try to load him in my car and take
him to the hospital, and she said wait until the truck came.
Q. You didn't know Mr. Camblos had come up and gone
up to get the truck and come back?
A. No.
Q. You didn't know about that?
A. No.
Q. And just about the time you got out of your
page 227 ~ car on the gTound, the truck came up, another car,
and loaded him up¥
A. It wasn't long. The truck-the time the lady got there,
the truck was down there in sight at the curve.

Mr. Greear: I belieYe that's all.
RE-DIRECT EXAMINAT~ON.
Bv Mr. Kennedy:
..Q. Did you notice how many were in the car that you met?
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J. E. Caldwell.

.A. Just looked like one man, judged to be a heavy set man,
I would say past middle age, and was all I saw in the car,
because I had to fight my car to get around to keep from hitting him.
Q. You lmow where the golf gl'Ound is down there Y
A. Yes., sir.
Q. You met this car between the club and the graveyard 7
Mr. Greear: I object.

A. Somewhere down there. I wouldn't say for sure. I
wouldn't say for sure. It was one of them curves down there.
I don't know how fer it was.
Q. You stated it was a sharp curve down there a little ways
or short distance or words to that effect below where you
found the man. Is there any way you could ascertain the
curve or how long it took from there to go to
page 228 ~ where you found the man?
A. Well, I don't know just-didn't think much
~bout it at the time because didn't give it a thought, you
lmow, but I judge it was close to a mile. If it would have been
closer, I would have reflected on my mind at the time.
Q. You didn't meet this man, did you (indicating the def€lldant) 7
A. I didn't see that man, seemed to be a heavier set man.
RE-CROSS EXAMINATION.
Bv Mr. Greear:
..Q. You didn't know?
A. Heavier set., past middle age.
Q. You, just saw him as you passed and he crowded you 7
A. Yes.
Q. You don't know who it was?
A. I couldn't swear who it was.
Q. Just one fellow in the cart
A. That's right.
RE-DIRECT EXAMINATION.
Bv Mr. Kennedv:
''Q. ·what kind of car was he in?
A. Well, I don't know that. It looked like a Packard coupe,
some kind of a big coupe.
(Witness excused.)
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page 229 ~

EDWARD SPEARS
one of the defendants, being first duly sworn,. was
examined and testified as follows :

DIRECT EXAMINATION..
. ·,,

By Mr. Kennedy : ·
Q. Your name· is Edward Spears Y
A. Yes0 sir. ·
Q. Mr. Spears, what is your agef
A. About forty-eight.
Q. How long have you lived in Wise County 1
A. Oh, about twenty-five or thirty years.
Q. What official positions, if any, have you held in "\Vise
County, and 110w longf
.
A. Well, I don't know. I have been an officer and different
jobs. I used to work in the mines.
Q. ·where were you an officer or policeman f
.A. In Norton.
Q. Were you a policeman any other place besides Norton 1
A. Yes, sir, at Glamorg·an and Coeburn, and then I was
deputy sheriff for a while.
Q. How long have you driven an automobile or a car?
A. Oh, I l1ave driven, I don't know, but a long time.
Q. By a long time, do you mean several years Y
.A. Yes, sir, I have drove several years.
Q. About bow long Y
page 230 ~ A. I guess about twenty years.
Q. Did you drive a car for Jim Vaughn°!
A. Yes, sir.
Q. Over what period of time 7
A. I drove about four months.
Q. Did your driving end immediately after tllc 23rd day
of April last?
A. Yes, sir, shortly after that.
Q. Do you know when or where your aerial wire. was broken

offT
A. No, sir, but I have an idea it was broke off tl1ere where
I parked my car. I started out one morning with a teleg1·am
and I never missed this aerial bein~ off till I turned at the
depot to g-et this telegram, and I kn.owed my aerial was off
of my car and some skinned places on the radiator of tile car1
the hood.
.
Q. Wbo was with you at that time.
'
A. Well, at the time I went to the depot there wasn't anvbody with me. I went and got the telegram and come hack
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Edward Spears.
around by the house and got my wife, and we delivered this
telegram over in Powell Valley to Frank R. Skeens.
Q. Was the telegram from the War Department?
.A. Yes, sir.
Q. vVas your wife with you when you missed your aerial
wire and noticed it was broken off?
page 231 ~ A. Yes, sir~ she mentioned it going through
West Norton. She asked me wasn't the road off
of my car, and I told yes, I noticed it just a while ago when I
turned to go to the depot.
Q. Do you have that telegram to show the date?
.A. Yes, sir, I delivered two telegrams to this same man,
and I have both of these telegrams here. I think Mr. Bolling
has them.
(Two telegrams were handed to Mr. Kennedy by lVIr. Bolling.)
Q. Will you give the jury the date of those telegrams?
A. One of them is dated April 19th. That was the first
one. The next one is April 21st.
·
Q. How early in the morning did you go to get the telegram dated April 21sU
A. "\Vell, I generaJ1y went over there of a morning the first
thing. If those girls over there didn't call me, I went across
anyway. vVe made arrangements for me to deliver them all,
and if they didn't call me I would go over and see them.
Q. Do you know whether or not this telegram had arrived
the morning· you got it, or the night before 1
A. No, sir, I don't.
Q. You couldn't tell!
A. No, sir.
page 232 ~ Q. Judging from them., you cmmot say if you
delivered it on the 21st or 22nd¥
A. No, sir.
Q. And you noticed your aerial wire being broken off either
on the 21st or 22nd?
A. That is right.
Q. vVhen you went to g·et that teleg-ram?
A. Yes, sir, when I went to get the telegram that is when
T noticed it was off.
Q. Those little holders which supported t]1e aerial wire and
still supported the stub after tl1e aerial wire was broke offdid you pay any attention to them or know anything about
them?
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Edward Spears.
A. No, sir, I didn't. I just noticed the aerial was off pretty
close to the top one, but I didn't pay any attention to that
little socket of a thing.
Q. In delivering those two telegrams, I will ask you if you
went over the same highway where they claimed Patrick Huff
was kmed on April 23rd?
A. Yes, sir, I did, about, I imagine, from where this aecident was to where I took these telegrams, that is wb(m~ I
turned off the main highway was about a mile, at a store down
there that used to be Begley's store.
Q. Mr. Spears., I will ask you if you made a trip into the
Valley on the 23rd, the clay it was said that Patrick
page 233 ~ Huff was hiU
A. Yes, sir. I did.
Q. I will aRk you to tell the Court. and jury, in your own
way now, what time of day you started down there, what point
yon started from, and who went with you 1
A. I picked up 1'frs. Ollie Reed and Pauline Reed, :ber
daughter, and Helen Lyons, in Norton, to take them over in
the Valley. -we went down to the Norton Laundry. They liad
~ome laundry in there, and I stopped and they went in and
g·ot their laundry and g-ot back in the cab, and we went on to
'\,Vest Norton to what they called the Denard Cafe., and this
Helen Lyons, she got out of the car and she went in tl1ere
Hbout two or three minutes, I don't know what for, and then
we drove on across the top of the mountain over there at what
they call a lime quarr:~r, and I met :Mr. Alex Blevins, and he
had been over in tl1e Valley, and we chove on down
Mrs.
Reed's house nnd she p:ot out and stayed there, and her daughter, she went iu the house and was in there some two or tlnee
minutes, straig·btening up her hair or something, and we
pnlled on out th~n to the intersection of the road where it
turns off, one they t:1nll the Back Valley Road.
Q. That is the ri~ht-hand road, isn't it f
A. Yes, sir., and thi~ Helen Lyons wanted a match to light
a cigarette, and I eou]dn 't :fine one, and I just pulled my car
on off the ]rnrd road and stopped it, and got out
page 234 ~ and 8enrchcd my pockets an~l p;ot her a match, and
while v,re was stopped there there was something
~nid about this Bf-l.ck Valley Road, and the Reed girl, I think,
I wouldn't be positive, onyrway she said it wasn't much rough
or somethin~, and the Lyons girl said, "I ain't never been
that way," and I said, ''Vfe will go that way" is how come us
t.o go the Back V3l1ey Road. Se we went on into Big Stone
Gap and we pulled down on the corner to that signal light~ and

to
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I stopped, and the girls got out, and there was two or three
boys or men over on the corner, maybe, and they knowed
them. I don't know who they were, but they went over and
was talking with them, and I was aiming to come back through
.Appalachia, and I made a turn there.
Q. Was your return trip discussed on the way down there?
A.. Yes, sir, this Lyons girl, she had me come back and get
them, and the Lyons girl was a-paying for this trip is the
reason it is not on the book. She was to pay for the 1st or
2nd of the month. Sl1e said she always got her check from
hel' husband about then.
Q. Her allotment check f
A. Yes, sir, and then when we would get these payments
that way where we would wait on somebody for their fare~ we
would always put it on the note book ''Local"--so much, and
this girl~ she left here and she never did pay that
page 235 ~ fare. I don't know where she is at.
I turned and come back bv tl1e school house at
Big Stone, and a soldier boy by the name of .John King was
standim~· there talking to a girl, and he throwed his hand up
and hollered at me and asked me wl1ere I was going, and I
said, "I am going· to Appalachia. Do you want to go upf"
and he Raid, "No, not now," and I turned and come out by
the jail house.
Q. If it won't bother you, let me ask you while I have it
on my mind, the soldier boy, John King, is he available now
so you could have him summoned., or where is he?
A. No, sir, l1e is in the service.
Q. Go ahead.
A. And when I come back on tbe highway at the jail those
two girls were still standing up there talking to those boys,,
whoever they was, and I come on then throug·h Appalachia.
My intention coming throu,!!'h Appalachia was to pick up, maybe, some passengers. I had took trips down there at different
times and come 1-i;ack through Powell Valley, and never had
picked np anybody, and we made a. rule, all of us drivers, if we
went that way would genera.Hy come back tlirough Appalachia,
on account of picking· up somebody, maybe, and bringing them
back. I come on back to Blackwood, rig·ht about where the
bridge crosses to go over to the commissary, and there was
some three or four cars passed me there. and one blowed his
born at me, and I blowed back, and I didn't know
page 236 ~ who it was, but I learned Jater it was Mr. Blevins.
That was twice I rassed him on that trip. Then
I come on down to the intersection of the road, where the road
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goes around into what they call Hoot Owl, to go over into theValley, and passed a fellow there by the name of Peanut Hale.
Q. Jimmy ~ale that lives over here?
A .. Yes, sir, and I passed him at the intersection of the
road, and he stopped, and as I passed he throwed up his hand
at me..
Q.. Is he available or is he in the State or out of the State T
A. No, sir., he isn't here. He is working over at Kingsport.
Q.. Did you try to get him and have summons issued for
him!
A. Yes, sir.
Q. Did you ever talk to Hale after this elate f
A. Yes, sir, I talked some with him.
Q. And, after talking with him, you wanted him for a witness!
A. Yes, sir.
Q. After you passed him, where did you go¥
A. I come on into Norton, to the cab station.
Q. What time of day would you say you got back to Norton f
page 237 ~ A. Well, I wouldn't say, but. I know the time
that it was when I stopped at Denard's Cafe going down there. The four o'clock whistle blowed, the N orfon
Laundry whistle blowed, while this girl was in the restaurant.
Q. Now, if I understand the conditions., that was during war
time and you had slow time or fast, which was it, fast here
and an hour slower down there,. or how is that?
A. It might have been; anyway, it was four-thirty by our
time when I was at West Norton .. ·
Q. And that is when you went down 1
A. Yes, sir.
Q. And, as I understand you, you clicln 't look to see wba t
time you arrived back at Norton?
...A..• No, sir.
Q. Mr. Spears, you have heard some evidence testified here
in this case, llinting at the impression that you went back
down the Back Valley Road a second time tlmt clay. I want
you to tell the jury whether that is true or not.
A. No, sir, I did not g-o back down the Back Valley Road.
I made another trip that same day to Big Stone, but I went
hack there a little after nine o'clock when I went back and
g·ot these pnssengers.
Q. You went back and got t.he girls T
A. Yes, sir.
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Q. Wl1at road did yon go down there 7
A. I went the main highway.
Q. Did yoµ pass right through Buffalo Gap.,
where it was said Patrick Huff had been struck?
A. Right through there and come back through there with
the girls.
Q. Had you then heard of the accident t
A. No, sir, I didn't hear of the accident till some time the
next day.
·
Q. Did an officer come and tell you about the accident, or
did you hear it rumored in the town?
.
A. I don't remember now. I don't know, but I think I just
heard it talked, maybe.
Q. Anyway, Sergeant Thomas did come and interview you T
A. Yes, sir.
Q. And did yon ,tell him your meanderings on the trip?
A. I told him where I went, who I took, and every step I
made.
Q. And you told him you came back up and a round the
school house and around that way, and went back by Appalachia Y
A. Yes, sir.
Q. Now, this Hattie Cochran, did you ever ~now her, or
were you acquainted with her., or ever saw her prior to this
alleged accident down there Y
A. No, sir, I wouldn't have knowed this lady if I had met
her in the road.
page 239 ~ Q. Did you., soon after the warrant was served
on you, employ me to look after the case for you 7
A. Yes, sir.
Q. And did I report to you what she had told me? I am
not asking what I reported, but did I report to you,
A. Yes, sir.
Q. Did I have you take a witness and go down there twice
to talk to her to see if she knew vou Y
A. Yes, sir, you did.
"
Q. How long did you talk to her each time, would you say?
A. I guess a bout ten or fifteen minutes each _time, or maybe
longer.
Q. Did you ask her if she were to see Ed Spears, would
she know him?
A. Yes, sir, I asked her if she would see Ed Spears, would
she know him, and she said she would, and I asked her l1ow
long she hacl known Ed Spears, and she said she didn't know.,
but she had kn owed him a long time, and I said, '' If you would

page 238

~
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sec Ed Spears )~OU ,trotild know him, then?" arid she said, ''I
sure would.''
Q~ Did she evei· recognize you as Ed on either trip t
A. She never did.
Q. W'hat kind of description did she give you of Ed Spears T
A.
eu, she said, the best I remember now,
page 240 ~ that Ec;l Spears Wf:lSn't as h.envy a man as I am,
is what she told me ; that Ed Spears wasn't as
heavy a :ma.n ~s I was. .. .
,.
.
Q. Did she tell you anything about the other side trying to
get her to testify! .
A. Here is what she told me-

,v

Mr. Greear: I object. There co1.1lcln 't be any corttr.adiction i~ that, and that wouldn't be the proper way to ask it
if it were.
Mr. Kennedy: She would just ~ay, "I don't remember".
Mr. Greear: If she said that, there can be no contradiction
then.
The Court : Objection overruled.
l\fr. Greear: Exception.

. ._A. She.told me, s~e s~id, "You, ~or Sergeant T~omas, nor
Fred Greear, nor your lawyer, ne_ecln't come down here a-asking me any~hing, because I know not bing:,'' and said! ''If I
knowed anything· on Eel Spears I would tell it," is just the
words she told me.
Q. Tell the jury how your fender got dented.
Mr. Greear:: I object .to tl1at as immaterial.
M:r. Kennedy. The plaintiff put irt here had a fender dented
just after this accident.
The Court: It was admitted it wasn't done irt this accident.
page 241 ~ Mr. Kennedy: Yes, they admit it now, after
trying· ha1·d to prove it.
The C~mrt: I don't see any use in taking up time on that,
but go ahead and let him answer.
A. Well; sir, how come this fender bent, this fellow ~T ohnson come down to the cab E;tation to get somebody to take his
wife from Dr. Fmi.st 's office, and some of the drivers told
him to get me, becab.se mj:- car was higher and woulci go over
the ro~gh road. .They .knowed it was rough, and he come to
me to get me to take him, and we had to go to West Norton
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and cross the L. & N. Railroad, and away up a lane, up the
hillside, and I took her up as far as I could, and in backing
down _I had to g_o back a way before I could turn, and when I
went to turn around I got on some grass or something and it
~as lick and swung my right-hand fender around a post a"D;d
my bumper caught on there, and I couldn't get loose, and this
fell ow Johnson come down and hope me get loose and pulled
the fender off the post till I could get the car out, is how come
the fender to be bent.
Q. Did yon go and have it repaired Y·
A. Yes, sir.
Q. Did Patrolman Thomas interrogate you about your fender, and if so, about how many days after it had been injured?
A. I don't know how many days it was. It was
page 242 } some few days afterward. I wouldn't know just
how manv.
Q. Where did be interrogate you about it; in other words,
did. you take him to Johnson and prove by Johnson how you
bent it upY
A. Yes, sir, lie come to me about the fender, and we got
in his car, and I told hiin I would take him and show him where
I got this fender bent, and .we got in his car and went down
there, and it was Johnson's father-in-law, I believe it was,
right above the post where I hit, was hoeing corn, and I
called him c1own and asked him did he remember me being up
in there the ·other day and he said, '' I do,'' and I said, '' Could
you tell me whicli one of these posts that I got hung· up on
I1ere?" and he said., "Yes, sir, it is that one right there,"
and I had him show it to Sergeant Thomas, and I said, ''How
clo you knowtl~at is the one?'' and he said, ''Don't you remember that little post that sets against the top of it and agiu the
ground, and I made mention; do you reckon the man would
care to move that and just push the post back, and he said,
'No, I think .I can get you loose without that,' and I cranked
iind pulled enough to pull the bumper loose from the pole.''
Q. Did that satisfy Sergeant Thomas about that Y
A. Yes, sir, he measured then from the ground up to where
the sign was, the bumper l~ad bung on the post~ and then
he went back to town and measured from the ground up to the
.
bumper.
.
page 243 ~ Q. Did he call yotir attention then to any
scratch on the hood Y
A. I believe he did say something about the scratch on
the hood.
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Q. Explain to the jury what kind of scratch it was.
A. This scratchiron the hood, whatever hit the car right at
the end of the 'Jio9d, it bad made a bigger plaee than it I1ad
anywhere else~· l't. inade a pretty good sized dent. Then it
just scalped along and made scratches, and whatever it was
had took this aerial off of the car, it looked like the corner
of a truck had hit the car and took this aerial off.
Q. Do you know when the scratch was made!
A. Yes, sh-, them scratches was made on the car the night
I delivered this here telegram the next mo ruing in the Valley.
Q. They were made the night you delivered the telegram 1
A. Yes, sir, I had been putting my car, I had a garage to
put it in, and someone was in the garage that night, and I
just parked my car along the side of the Rtreet, ·and all I
could figure was a truck load of picks was parked down in
there, and all I could :figure was they had cut out and around
here and the corner of that truck, it looked like., had scrapped
the car and took this aerial off, and this fellow Salyers mentioned this aerial to my wife., and I went down
page 244 ~ there that night when I come in and ]ooked for this
piece of aerial and .couldn't find it. She said,
"Maybe that is your aerial that got knocked off," but I never
did find this top end of the aerial.
Q: Did you ever see Patrick Huff in your life? Did you
know him?
A. No, sir, I didn't know hini. If I ever saw him I didn't
tmow it. I didn't know him nor none of his family.
Q. On the 23rd day of last April, did you hit Patrick Huff
or have any accident with him., or were you on the road at
the time they claim he was hiU
A. No, sir, I wasn't even on that road. I wasn't on that
road from when I took this fellow Johnson's wife home between seven and eight o'clock, and I got to Big Stone Gap,
to my best knowledge,, about-well, it was after nine o'clock.
Q. Witl1 your experience in car driving and having been
an officer, would you have gone on and left a man to his fafo
if you had I1it him f
:Mr. Greear: .ObjeGted to.
TI1e Court : Snstained.
Q. Now, l\Ir. Spears, I want to ask you wbat yon know, if
anything, about your recapped tires. I mean the one used on
the automobile you drove from some time bi December until
· a few clays after tl1e 23rd of April.
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page 245 ~

A. What I know about them 7
Q. Yes.

A. Well, I had some, two-I know there was anyway two,
if not three, recapped down here at the Lonesome Pine at
Norton. I know there was anyway two of them.
Q. Is the Lonesome Pine the place where Sergeant Thomas
said they didn't make those corrugated recaps 7
A.. Yes, sir.
Q. Do you know anything about that, whether they are
corrugated or not?
A. I don't know anything about that. All I know is they
just recap tires there, and I had two or three recapped while
I was driving this cab.
Q. Whatever you had recapped, were they on this car at
the time you took these girls down the Valley on the 23rd, the
ones you had recapped at Lonesome Pine?
A. I don't know. I think so. I think they was still on
the car,, yes, sir, because I never drove but about four months,
and naturally these casings would have been on there.
Q. Do you recall what time you had them recapped?
A. No, sir, I couldn't tell the date or anything like that,
but I think, the best I can remember, when I first went to
driving that Jim had may.be a couple of new casings on this
car, and a little later then it seems to me I had about two of
them recapped at one time.
page 246 ~ Q. ,vhose job was it to look after recapping the
tires on the car you drove, and keeping the car
going, in a general way f
A. That was my job. That was the instructions he give me
when I went to driving the car. It was the same as my car, to
look after it, and if anything happened to it to put it in the
garage and have it :fixed, and recap the casin~·s or anything
that had to be done to it, the same as if the car belonged to
me.
Q. And I 1magine it was charged to Jim Vaughn¥
A. That is right; anything that was done to it was charged
to him~ and I always give him the bill.
Q. You noticed your aerial wire being broken on the morning as you went over to the depot to get the telegram?
A. Yes, sir.
·
Q. Was that one of the telegrams you showed Mr. Greear
and read the date from?
A. Yes, sir.
Q. .And did you, on that morning, go down the hig·hway and
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pass over the road where you later learned that Patrick Huff
had been struck?
A. Yes, sir, thnt is the way I had to go. I went about a
mile below there.
Q. And that was either one or two days before the accidentY
A. Yes, sir, that was before the accident ocpage 247 ~ curred.
Q. If any part or piece bad lost off of your
car, would you have known it or not, like that? (Indicating.)
A. No, sir, a little piece like that can drop off of a fellow's car and might be off a week before a fellow would pay
any attention to it, when it is small like that.
Q. Your radio-was it out of commission or not t
A. Yes, sir, it was out of commission. I never played
wl1ile I drove tlie car. I didn't fool with it at all, and this
rod, I had kept it pushed down all the time on account of
this radio wouldn't play.
Q. Did you send any casings from that car to Johnson City
to have them recapped t
A. No, sir.
Q. l\f.r. Spears, do you drink, or are you a sober man?
A. No, sir, I don't drink. I don't drink anything-.
Q. Over wl1at period of time has that continued Y
A. Well, I hain 't drunk none since I have been married,
and I have got grown children, twenty and twenty-one years
old.
Q. Are you a slow driver or a fast driver?
A. I drive slow. I never was no fast driver.
Q. Mr. Spears, has your attention recently been called to
whether or not you wore a hat or cap on the trip in the Valley with the girls on the 23rd day of April last?
page 248 r A. I had a hat on.
Q. ·who refreshed your memory about it¥
A. Mrs. Reed.
Q. Is that the same Mrs. Reed who testified here for the
Commonwealth?
A. Yes, sir.
Q. Where was your cap?
A. It was in the laundry.
Q. ·what launclrv1
·
A. I don't kno,; what bis name is, an old colored fellow
that has a little place right close to the St. Charles Hotel,
and it was in there.
Q. Do you, after your attention was called to it by Mrs.
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Reed, do yon remember any mention being made of it on
the day you took the girls down the Valley?
A. Yes, sir, I remember this Lyons girl said something or
other about my wearing a hat. She was kind of guying me,
that I didn't look right with a hat. on, or something.
Q. Now, what mechanic hammered your fender out that
vou bent when von unloaded the man Johnson and his wife Y
., A. Clay Brooks, that worlis at the Chevrolet Garage at
Norton.
Mr. Bolling: You may cross examine.
page 249}

CROSS EXAMINATION.

Bv l\fr. Greear :
·Q. Didn't you testify once before you were wearing a cap
that day!
A. No, sir.
Q. Yon didn't do that f
A. No, sir.
Q. What you are telling now about wearing a hat is what
Mrs. Reed was sayingf
A. Something about this Lyons girl kidding me about
wearing a bat is the reason I remembered about the hat.
Q. You never remembered it before, did you?
.A.. There was nothing said about it.
Q. Did you hear people testify in a different trial from
this case about you had on a cap, like taxi drivers wear.
Didn't you hear them testify that before f
A. I never paid no attention until after she made mention
of it.
Q. You never paid no attention then T
A. Not till she mentioned about this girl guying me about
wearing a hat.
Q. That is the only way you know you were wearing a
hat?
A. Yes, sir, I knew it, I guess.
Q. But you badn 't told it f
page 250} A. Nobody had asked me.
Q. I believe you didn't hear anything about
Mr. Huff being hit until a day or two later t
A. The next day, I believe it was.
Q. The next day?
A. Yes, sir.
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Q·. Weren't yon up at the Na1~ton Clinic that night, and
didn't you have your taxi up there t·
- A. I was not.
Q. Dicb;l't you talk to Mrs. Reed at the Norton Clinic that
night and; offer to take her back home?
A. No, sir, I wasn't up there. You mean the- night he wai:.::
brought up there 7
Q. That is right.
A. I wasn't up there.
Q. Did you ever own a carf
A. Yes, sir.
Q. How many cars have you ownedt
A. About two, I think.
Q. You l1ave owned two cars·f
A. I think so.
Q. Wben was that you owned a cart
A. Let's see. I owned one in 1944 when I worked at Hlamorg·an.
Q. How long did you own that one?
page 251 } A. I don't know. I kept it four or five months.
Q. That was as long as you worked at Glamorgan, was it!
A .. No, I worked there long·er than that. I didn't have a
car all the time I was there.
Q. When did you have another car Y
A. I don't remember. It has been a long time ago.
Q. Outside of the time you owned these two cars and tl1e
time you dl'Ove this taxi, your driving was not very often,
was it?
A. Sometimes it ,vas, and sometimes it wasn't.
Q. Sometimes you would go six months and not touch a
car, wouldn't you Y
A. I might do that.
Q. You say you started driving a taxi in December?
A. I don't know what month it was. I didn't pay no attention. I figure,· though, I drove about four months.
Q. You nave introduced here two telegrams addressed to
Frank T. Skeen, Route 1, Box 44, Norton, Virginia, one dated
April 19 and the other dated April 21. Did you get these
teleg•rams from the same place!
'
·
· A. Yes, sir.
Q. Where did you get them from t
A. Over at the Western Union.
Q. At the vV es tern Union offlee T
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page 252

t

A. Yes, sir.
Q. What ti.me did yon get them?
.A. vVell, I generally get them of a morning, and some telegrams I get-maybe I wouldn'tQ. I am asking about these two telegrams, not about generally. What time did you get these!
.A. I got them of a morning·.
Q. What time of a morning¥
.A. Whenever I would get up and go over there. Sometimes I would be a little early and sometimes late. I didn't
have no regular time to go over there. A.11 I would do, when
I got up, if they didn't call me I would go to the Western
Union and see about telegrams, if they had any, but most of
the time they would call me.
Q. They would call you 7
A. They would call the cab station and I would go and
get them.
Q. Do you remember when you went after this telegram
on .April 21st, what time of day it was¥
.A. I went that morning.
Q. You went in the morning and got it!
.A. Yes, sir.
Q. Was it the morning of April 21stt.
A. It is on the telegram.
Q. It is on there April 21st.
page 253 ~ A. That is when I delivered it, the morning I
got it.
Q. Was it very early in the morning you went over there Y
.A. I don't know if it was early or not. It couldn't have
been so late, because I think that is the first thing I done.
Q. What time did you usually get up, what was your usual
time to get out and start driving your taxi 1
.A. I didn't have no usual time, just according to what time
I turned in at night, what time I got up next morning.
Q. What time did you usually turn in and get up, if nothing unusual happened?
·
A. I would turn in maybe at eleven or twelve o'clock.
Q. Then what time would you get up in the morningf
.A. About eight o'clock.
Q. What time would you get down to the cab station Y
A. Well, I would eat my breakfast, and I don't know what
time it would be. Whatever time I would g·et out. I didn't
have to get out at no certain time.
Q. About what time did you usually get there1 You would
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get up about eight o'clock. Now, how long ,~ould it take
you to dress and eat your breakfast?
A. I guess ~bout thirty minutes.
Q. Then you would get down there about eight-thirty 1
A. I usually eat breakfast and got my car and
page 254 ~ got down there about eight-thirty, maybe.
Q. I believe you had a stall that you kept your
car in?
A. Yes, sir.
Q. Under this shed built for cars on the lot next to the
St. Charles Hotel t
A. Yes, sir.
Q. How many stalls on that loU
A. I don't know. There. are some several.
Q. About how many?
A. I don't know. There might be fifteen or twenty.
Q. You say that on the night before you delivered this
telegram of April 21st, that all the stalls were filled up1
A. I don't know if they were all full or not, but the one
the fellow told me I could use if there wasn't nothing in it,
there was a truck in it.
Q. You could use one of the others, couldn't you?
A. He g·ive me that certain one there, and if it was full I
·didn't put my car in any of the others, because generally
somebody had the others occupied.
Q. I want to know that night did they have them occupied
or could you haye driven into them, or into the one next to
yours!
A. I don't remember.
Q. You had to drive on to the lot before you
page 255 ~ could tell yours was occupied, didn't you f
A. No, sir. All I had to do was to pull up here
where I live and look down in there. It faced like looking
that way (indicating), and look down there and you could
tell if anything was in the garage. It was the lower onas,
not the ones on the side.
Q. They didn't haYe any light there, did they, under those
sheds?
A. I don't know if there is a light there or not.
Q. How long did you use that shed that you don't know
about that?
A. There is no light under them sheds.
Q. Now, you were not going to put your car up until some
time in the night, were you?
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A. I don't know what time I put it up.
Q. It was after dark, wasn't it?
A. I guess it was.
Q. And you couldn't tell whether there was anybody in
your shed until you turned down on that lot, could you, and
turned your lights irom your car on it?
A. Yes, sir, you can tell from the post lights.
Q. You could pick out your shed and see, there was no
light on?
A. Yes, sir.
Q. And see there was a truck in iU
page 256 ~ A. Yes, sir, a truck load of picks in it.
Q. That was down in your stall; is that right Y
A. Yes, sir.
Q. Let's give the jury a little sketch of that. Do those
stalls extend on three sides of that lot?
A. No, sir, just down one side.
Q. Which side are they down, the side next to the hotel
or awav from the hotel?
A. Away from the hotel.
Q. What part of the lot is it you go in, about the center?
A. You mean to go to the garages?
Q. Yes, sir.·
A. I guess it is about the center.
Q. They have got posts along, haven't they, under the
shed, that support it?
A. Yes, sir.
Q. And a stall between each post?
.A. Yes, sir.
Q. Is there any opening there or partition between the
stall, or is it all open?
A. It is all open.
Q. Now, you say you enter about the center?
A. Yes, sir.
Q. This is the street going up here, Sixth
page 257 ~ Street in Norton? (Indicating on sketch.)
A. Yes, sir.
Q. And this is the St. Charles Hotel?
A. Yes, sir.
Q. And along this side and up this side it has a shed with
posts in front and room to drive a car between each post?
A. Yes, sir.
Q. And that is where you park your car?
A. Yes, sir.
Q. How tall are those posts and shed?
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A. It is high enough for a man to work under.
Q. And it is high enough on the back for a man to walk?
A. Y~s, sir.
. Q. And about as high as the average ceiling of a room,
isn't itY
A. I don't know how high it is, but a car can go under it
without hittir~g the top.
.
Q. You ·had one of the stalls straight back from the street t
A. Yes, sir.
Q. You say you could come out on the street and see a truck
load of picks in yours T
A. Yes, sir, you could see back in there.
Q. But no light in that vacant lot, is there?
A. I don't know if there is or not.
page 258 ~ Q. You used it all the time. Don't you know
thatY
A. I never looked for any light.
Q. Did you put your car down there to shine your lights
on those back stalls Y
A. No, sir, I stopped right here. (Indicating.)
Q. Which way were you headed f
A. I come around from the Town Hall and headed toward
Main Street.
Q. You parked, then, before you got down to this entrance?
A. I parked right along there, and here is where you
come in, and I parked right along there.
Q. Up above the entrance you came in 7
A. Down through here, you see (indicating).
Q. Did you look to see if there was any other vacant stall
you could go in T
A. I told you I didn't look.
Q. Had you ever used any other stall¥
A. ·Just that one stall.
Q. You never would use another one next to it if somebody
got in yours?
A. No, sir.
Q. That was yours right in the corner¥
A. Yes, sir.
Q. Let's put a cross mark there to show the
page 259 ~ one you bad and when you saw it was occupied
by another truck you just stopped and parked T
A. Yes, sir.
Q. The house you lived in adjoined this over here (indicating) Y
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.A. Yes, sir.
Q. And you went back up to your house after you parked,
did youf
.A. Yes, sir.
Q. You didn't park in front of your house 1
A. I parked at the end of these garages here.
Mr. Greear: I desire to introduce this little sketch in evidence.
( The said sketch was marked and filed as Edward Spears
E:xhibit '' Sketch''.)
Q. How often did you leave your car parked out on the
street at night?
.A. I don't know. I would leave it there any time there
would be a car in the garage. I don't know how often it was.
I don't know how often there was a car in there.
Q. Do you remember any other time besides the night you
took this telegram you had left it out there 1
A. Yes, sir.
Q. When was that?
A. I don't know but I had left it ther.e .several
page 260} times.
Q. There was plenty of room down in that lot
if you wanted to leave it down in there off of the st;r.eet 7
A. Yes, sir, if I had wanted to put it down in ther.~.
Q. But you just left it outside?
.A. Yes, sir.
Q. This aerial was fixed back behind the hood and on the
body of the car, wasn't iU
.A. Yes, sir.
Q. You never found any mark on the body of the ·Car any
place, did you?
A. I just -seen marks on the hood of the car.
Q. That is wha.t Sergeant Thomas showed you that scr.atch
on the hood and down the side 1 A. Yes, sir.
,Q. But no mark on the body of the car and none @n the
.fender on the left side?
A. Not as I know of.
Q. You never saw any .back there?
A. No, sir.
Q. I believe you said it was the morning you took this telegram out that you saw that your aerial was broken offT
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A. That is right, it was morning.
Q. That was the type aerial that you can pull up and bnck
down?
A. Yes, sir.
.
page 261 ~ Q. When you had it down how high did it extend! ·
·
A. I guess about that long (indicating).
Q. In other words, it came up a little above the top of the
car!
.A.. I guess so.
.
Q. I mean when it was down it wouldn't be much above
the top of the cu1:'~
A. I don't guess so.
Q. And you kept it down all the time?
A. Yes, sir.
Q. You don't remember running· with that aerial extended
up its full length, do you?
A. Not as I remember of.
Q. On that particular morning I believe you said you
didn't notice anything about your aerial being broken off
until you were turning off Main Street g·oing over to the
depot; is that right?
A. Yes, sir.
.
Q. And that was the passenger depot in Norton you were
going to?
A. Yes, sir.
· Q. And you got your telegram and went back and got your
wife!
A. Yes, sir.
Q. And you had taken her with you over in the
page 262 ~ Valley?
.
A. Yes, sir.
Q. Did you tell her somebody had broken your aerial before?
A. No, sir. She noticed it going along and said something
about it and I said "I noticed it awhile ago".
Q. You didn't examine it then, did you 7
A. No, sir, I didn't examine the car. I got the telegram
and delivered it and I was looking at the car down at the
cab station, and tl1em places on it where something had hit
it along.
Q. That was after Mr. Huff was killed, wasn't iU
A. No, sir.
Q. It wasn 'U
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A. I don't reckon it was.
·Q. Don't you know 7
A. I don't know now the date I was looking at that· but
.anyway I know the aerial was off when I delivered this last
telegram, that was the morning it was off.
Q. And when Mr. Vauglm asked you about that aerial being gone you just told him ''Damned if I know''?
A. I told him I didn't know what done it.
Q. And that was after Mr. Huff was killed, wasn't it, that
he asked you about it f
A. It might have been. I don't know now. I don't know
the date.
page 263 } Q. Did you and your wife go immediately to
the Valley _after you got her, when you had gotten
the telegram 1
A. Yes, sir.
Q. How long were you gone Y
A. I don't know how long we was gone. We had to go
down to Begley's Store and up on top of that ridge, where
Frank Skeens lives in above the store, and I delivered the
telegram and on back. I don't know how long it was.
Q. That would take you at least an hour, wouldn't it?
A. I guess it would take pretty close maybe.
Q. Close to an hour Y
A. Yes, sir.
Q. You are sure it was this second telegram, that that was
the time you noticed it, -that was the telegram dated the 21st T
A. That is when I noticed this aerial being off.
Q. The second telegram you had taken there Y
A. Yes, sir.
Q. I believe you stated you were starting down to take
these girls over in the Valley?
A. Yes, sir.
Q. Did they say anything about going to Big Stone Hap
at the time you left Nolton with them or were ti.:ey just going
homeY
A. I think they were just going home and this
page 264 ~ Lyon's girl then wanted, after they started, she
wanted to go to Big Stone to the show down
there.
Q. That was as you were down there before you got to
Reed's or while you were sitting at Reed's they decided that 7
A. Just before we got to Reed's.
Q. That she decided to go to Big Stone Gap?
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A. Yes, sir.
.
Q~ In other words, at the time you left Norton your intention so far as you knew and your passeng.er's,. was just
to go over to Reed's house and come backt
A. Yes, sir.
Q. When was it you decided yon would come back by Appalachiat
A. As I went down you meant
Q. You said you had decided before you got down there
to Big Stone you were going to come back by Appalachia.
A. That is what I did.
Q. When was that?
A. I told these folks I was coming back through Appalachia, that· I might pick up some passengers coming back
throug·h that way.
Q. Might pick up some passengers?
· A. Yes, sir.
Q. The Reeds live just a little piece down from the foot
of the mountain, don't they?
page 265 ~ A. Yes, sir.
Q. You weren't g·oing from there to Appalachia, were you?
.
A. I wasn't aiming to go from there to Appalachia.
Q. You wouldn't have decided to go to Appalachia uritil
after the Lyons girl decided to go to Big Stone Gap, would
vou.Y

• A. {No response.)
Q. Isn't that correcU
A. Of course I wouldn't decide to come through Appalachia until I went to Big Stone.
Q. And when you g-ot in Big· Stone you knew the town T
.,A... Yes, sir.
Q. And you knew when you were at the red light if you
wanted to g·o to Appalachia all you had to .do was to turn to
t11e right and follow that -street, -didn't you 1
A. Yes, sir.
·Q. But you made a "U" turn and came right back up toward the Valley, didn't you T
·
A. Yes, sir.
Q. Now yon said you were going to Appalachia because
yotri thau.g,ht you might pick up a passenger.
A. Yes, ,sfa·, .pick u:p a trip coming hack .this way.
Q. Might pick up a passenger and make a little more
money?
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page 266

~

A. Yes, sir.
Q. And as you came back up toward the Valley a passenger flagged you, didn't he, as you left the red
light and came back toward the Valley, a man flagged you,
didn't he¥
A. No, sir, 110 passenger flagged me.
Q. Didn't a soldier boy flag you 7
A. I said a soldier boy threw up his hand and asked me
where I was going, and I said I was going to Appalachia.
Q.· He didn't want to go to Appalachia Y
A. No, sir, he was standing and talking to a girl.
Q. If you were looking for passengers, why didn't you pick
that fellow up and take him?
A. He didn ~t wunt to go nowhere. He just thrP-w up liis
hand and asked me where I was going.
Q. Didn't you expect he wanted to ride somewhere f
A. He didn't say he wanted to go anywhere.
Q. Isn't it a fact that at the time he threw his hand up
you were traveling- toward the Valley Y
A. Yes, sir, at the time he throwed his hand up, but I
turned and went by the jail and schoolhouse.
Q. The passenger flagged you going toward the Valley and
you told him you were going to Appalachia?
A. This fellow didn't want a ride.
Q. Do you know why he asked you where you were goingf
A. No, sir.
page 267 ~ Q. Do you know why you didn't ask him where
he and his girl wanted to go if you were looking
for passengers; do you know that?
A. I just thought he didn't want to go nowhere.
Q. How do you know that?
A. He asked me where I was going and I told him to Appalachia, and I asked him if he wanted to go, and he said,
"No".
Q. He didn't want to go up the Valley and be flagged you
as you went up the Valley¥
A. He didn't flag me. He throwed his hand up.
Q. Isn't that flagging you, throwing up your hand?
A. There is a whole lot of difference in speaking to a man
and flagging you.
Q. You didn't pick up a passenger on that trip, did you 1
A. No, sir.
Q. And yet you passed_ up a trip when tlrnt man flagged
you?
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A. He wasn't going nowhere.
Q.. You told him you were going to Appalachia although
you were headed the other way. Do you know why you made
a U-turn and came back up the street when all you had to do
was to turn. to the right and go to Appalachia t
A. Yes, sir, I know.
Q. Why?
page 268 ~ A. I just let it slip iny mind till I started back.
Q. You let it slip your mind although you had
been thinking about it going down there that you were going
to Appalachia, but yet you made a U-turn and started back
toward the Valley. Did you come up clear around the school
property?
A. Yes, sir.
Q. There is a big plot, three or four acres in that school
property, isn't there f
A. I don't know.
Q. Three or four big buildings there?
A. I don't know.
Q. More than one., isn't there?
. A. Yes, sir.
Q. And that is all enclosed with a stone wall or fence?
A. I think so.
Q. And you came clear around that and down and back toward Appalachia Y
A. Yes, sir.
Q. And you say the only reason you did that after thinking about it was it just slipped your mind f
A. Yes, sir.
Q. And that is the only excuse you have got? As a matter
. of fact, Ed, you started back to Norton and after you hit ]\fr.
Huff, you took the Back Valley and went back
pag·e 269 ~ again'and that time you did go down by the school
house, didn't you?
A. I did not.
Q. You didu 't do that?
A. I did not.
Q. That wasn't the reason you say you had to come back
up around the school house and it slipped your mind?
A. I did not come back through the Valley.
Q. You didn't come back through the Valley at all~
A. No, sir.
Q. And you used to live in the Valley, didn't you 1
A. Yes, sir.
Q. And you knew a g·ood many people over there?
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A. Yes, sir..·
Q. You have been to Bruce Casteel's home?
A. :Yes, sir, I know Bruce.
Q. And you know his children·Y
A. I don't know his children so well. When I lived there
he didn't have any. I am not well acquainted with his children.
Q. But they know you and a good many people in the Valley
knowyon7
A. Why, yes.
Q. Yon used to live down on this road not far from where
this accident happened f
page 270} A. Yes, sir, down near the golf grounds.
Q. In operating your taxi you operated it on a
cash basis, didn't you?
.
.
A. Yes, sir. Sometimes we would take somebody if we
knowed them and wait, if that is what you mean, until maybe
they got the money if they didn't have it right then.
Q. ·But usually it was a cash business,
·
A. Usually when you hauled anybody, they usually paid
cash.
Q. Now, Ed, when you got. back to Norton after you made
your trip around Appalachia and came back to Norton, you
drove first to the taxi station, didn't you?
A. I think so. I wouldn't be positive.
Q. And you weren't there more than :five minutes until you
started out on that trip with Cecil Johnson, were you?
A. I don't know how long it was.
Q. A very short time, wasn't iU
A. I don't guess it was long.
Q. And that was the only trip you made in Norton before
you started back to Big Stone again, wasn't it?
A. I don't know. I wouldn't sav.
Q. Do you know any other trip you made besides going
down to West Norton with Cecil Johnson Y
.
.
A. To West Norton?
·
Q. You went to West Norton with Cecil and got
page 271 ~ your fender bent. Now do you know of any other
trip you made that day until you went back to Big
Stone to get the Lyons girU
A. Yes, sir, I made one trip H seems to me like to Coeburn.
Q. Between those times Y
A. No, not between those times. You said that day.
Q. I mean from the time you got back from Appalachia
to Norton didn't yon come back, stop at the taxi station and
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stay a few minutes and you were called out to Dr. Faust's
office to take this woman, Mrs. Johnson, to her father's home?
A. It might be; I wouldn't say if I made a trip between
that or not.
·
Q. Isn't it a fact when you left up at Johnson's you went
soon back to Big Stone Gap to pick up the girls?
A. Yes, sir. I don't guess it was long because it was between seven and eig·ht o'clock when I took Johnson's wife up
there.
Q. So it was around seven o'clock or close to it at the time
you got back to Norton, wasn't it Y
A. I don't know what time it was when I got back to Norton.
Q. It was a very few minutes before you left to make this
trip with Cecil Johnson, wasn't it!
A. I don't know how long it was after I got back.
Q. It. couldn't have been long, could itY
page 272 ~ A. No, it conldn 't have been very long.
Q. It was 4 :30 the last time you left Denard 's
Oafe going down f
·
A. Yes, sir.
Q. That would be 3 :30 by the Vallev time; they were one
hour slower than us at that time¥
..
A. I don't know.
Q. You know they had slow time and we had fast time 7
A. I don't know.
Q. Yon clidn 't know they were nmning on slow time and we
were running on fast time?
A. I didn't know that.
Q. You thought the time was the same T
A. I wasn't paying any attention to it.
Q. If they had slow time, that is wl1at it was, at 4 :30 here
it was 3 :30 over there Y
A. Why, yes.
Q. Now, I believe yon employed Mr. Kennedy soon after
you were arrested on this charge of hit and run?
A. Yes, sir, soon afterward.
Q. And Mr. Kennedy went to see Hattie Cochran!
A. Yes, sir.
Q. And you went to see her twice?
A. Yes, sir.
page 273 ~
Q. And then you had lier summoned here as a
witness!
A. Yes, sir.
Q. Now, I believe you stated on one of these occasions
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she told you., said, ''Neither you nor Sergeant Thomas nor
Fred Greear nor your lawyer is going to make me change my
statements,'' or words to that effect. Isn't that what she
said?
A. That is what she said. She said she knew nothing on
Spears and had nothing to say.
Q. And neither you nor Fred Greear nor Sergeant Thomas
nor your lawyer could get anything out of her 1
A. That is what she said the first time I went to talk to
her.
Q. That is what she said the first time you went to talk to
her?
A. Yes, sir.
Mr. Greear: I believe that is all.
RE-DIRECT EXAMINATION.

By Mr~ Heuser :
Q. How long has it been since you lived in Powell's Valley?
A. It has been about 12 years.
Q. Would you know the young girl, Jean Casteel, who testified here you said she was 12 years old f
A. I just know her when I see her. I don't
page 274 ~ think just to meet this girl out or something like '
that, I don't believe I would know her, but to go
to her house, I might. But I am not so well acquainted with
the girl, but I know Bruce.
Q. You haven't kept in close touch with all those people
you used to know down there 12 years ago?
A. No, sir, this girl wasn't born 12 years ago when I moved
from down there.
· Mr. Heuser: That's all.
(Witness excused.)
MRS. PEARL SPEARS
the next witness called by and on bel1alf of the Defendants,
being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Heuser:
Q. What is your name, please?
A. Pearl Spears.
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Q. You are the wife of Edward Spears f
A. Yes, sir.
· Q. Mrs. Spears., clo you remember the occasion on which
you rode with your husband to deliver a telegram in Powell's
Valley to Frank Skeens?
A. Yes, sir.
·
Q. Some time in April, 1945 Y
A. Yes, sir.
page 275 ~ Q. Do you remember whether or not on that
occasion you noticed anything about the aerial
rod on the car?
A. Yes, sir, I noticed it was broke off.
Q. Had you noticed it being broken off then?
A. No, I noticed it the morning we taken the last telegram
down there. I noticed it was broke off.
Q. Did you say anything to your lmsband about it 7
A. Yes, I asked him what was it doing off, and he said, ''I
don't know, I just noticed it a while ago.''
Mr. Heuser: You may cross examine.

CROSS EXAMINATION.
By Mr. Greear:
Q. You were in the car pretty often, weren't you¥
A. Yes, sir, I went with him a lot when he drove a taxi.
Q. And the aerial had never been off before that day he
was taking that second telegram f
A. No, sir., it wasn't.
Q. Did you go with him when he took the first telegram Y
A. Yes, sir.
Q. You were with him both times Y
A. Yes, sir.
Q. The aerial was off the second time but was on the first
time?
page 276 ~ A. Yes, sir.
Q. Do you remember what time·of day you took
the second one down 1
A. Before noon that morning, I think.
Q. Some time before noon that morningY
A. Yes, sir.
Q. Do -you know whether it was dinner time when you got
back, about time to eat Y
A. I guess maybe it was. I didn't look to see what time
it was when we got back.
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RE-DIRECT EXAMINATION..
13y Mr. Heuser:
Q. Mrs. Spears, did you notice at that time whether or not
the clamps holding that aerial rod on the car were cracked
or broken any way? Did you look at them?
A. Yes, they looked like they was broken.
Q. They were broken at that timeT
A~ Yes, sir.

RE-CROSS EXAMINATION.
By Mr. Greear:
Q. Did you get out and look. at them?
A. Yes, sir, I looked at them.
Q. You got out and stopped the car and looked t
A. I had to get out to look at them.
Q. You all were driving and you told him .to
pag·e 277 } stop and let you look at them Y
A. No, I didn't tell hlm to stop down there and
look at it.
Q. When did you look at it?
A. After we come back.
· Q. Where was that?
A. There in .front of the house.
Q. How did you find it at that time?
A. How did I find it?
Q. Yes, what did you find· when you examined it in front
of the house T
A. Like I told you.
Q. How?
A. It was broken.
Q. How was it broken!
A. It was just broken.
Q. Can't you describe itT
A. It was cracked.
Q. That is the way that vou found it at that time?
A. Yes, sir.
·
Q. Did it look anything like that (indicating) at that time?
A. No, I can't say for sure it looked like that.
.
Q. That shows it was broken, doesn't it?
A. No, I can't say it looked just like that. I
page 278 ~ know it was broke, but I can't say it looked like
that.
Q. Do you know any other way it looked f
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A. I just know it was cracked.
Q. It was cracked!
A. Yes, sir.
(Witness excused.)
page 279

~

CLAY BROOKS
·
a witness called by and on behalf of the Defendants, being first duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION.
By Mr. Heuser:
Q. Is your name Clay Brooks f
A. Yes, sir.
Q. Mr. Brooks, I believe yon live in Norton f
A. Yes, sir.
Q. And you a1·e an automobile mechanic?
.A. Yes, sir.
Q. Do you know Edward Spears Y
A. Yes, sir.
Q. Do you remember an occasion in April, 1945, when he
had you repair a dented fender on a taxi he was then driving t
A. I don't remember exactly the date, but I repair13d a
fender for him.
Q. What time of day djd you fix it for him!
A. Between seven and eight o'clock.
Q. Was that in the morning· or evening?
A. Morning.
Q. What was the condition of the fender¥
A. Well, it had a little dent in it, probably a little larger
than that (indicating·), on the right front fender.
Q. Was there anything to indicate what had
page 280 ~ caused this dent in the fender!
A. Well, I found a few pieces of wood around
in the fender is all I could see.
Q. Did you notice any other damage to the car at that time
to amount to anything other than the little scratches that
are on all taxis?
A. No, sir, I didn't look for any other dents. I did that
work before work time.
Q. Did Sergeant Thomas come and interview you about repairing the earf
A. Yes, sir.

J. Vaughn and E. Spears v. Rebecca Huff, A.dm'x.

221

Clay Brooks.
Q. How soon was it after you had done the work?
A. It was some time in the afternoon about two o'cloc~ I
would say.
Q. That same day 7
A. Yes, sir.
Q. Did you learn how long the fender had been dented when
Ed got you to fix it?
·
A. He said it was done the afternoon before.
Q. And you hammered it out the next morning between
seven and eight o'clock?
A. Yes, sir.
Q. And about two o'clock that afternoon Sergeant Thomas
was interviewing you about fixing the car?
A. Yes, sir.
page 281 ~ Q. You are a regular employee of the Norton
Motor Sales or were at that time?
A. Yes, sir, and I am yet.
Q. I believe these bovs parked those taxis right across the
street from your place of business 1
A. Yes, sir, in the same block.
Q. And you did this job for Spears somewhat as an accommodation to him before work hours 1
A. Yes, sir. He had been nice to me, to take me home in
the rain and I did that to accommodate him.

CROSS EXAMINATION.
By Mr. Greear:
Q. You say he got down there about seven o'clock with it?
A. Between seven and eight. We go to work at eight.
Q. And you had this job done before eight o'clock?
A. Yes, sir.
Q. You don't know why Spears was getting up before his
usual time that morning to have the car worked on Y
A. He asked me the night before could I straig·hten it, and
I told him I couldn't do it during work l1oms. I wasn't a
body man.
Q. They had a body man there, didn't they?
A. Yes, sir.
Q. You did that there in the garag·e, did you 7
page 282 ~ A. Yes, sir. I just did enoug·h till he could get
it finished.
Q. Did you know of Bill Roberts straightening up that car
some that night?
A. No, sir.

222

Supreme Court of Appeals of Virginia

Clay Brooks.
Q. Yon hadn't heard of that Y
A. No, sir.
Q. Was he already down there that morning when you got
there!
A. No, sir,, I was there first.
Q. But you had it finished before eight o'clock Y
A. Yes, sir, around eight o'clock.

RE-DIRECT EXAMINATION.
By Mr. Heuser:
Q. He didn't ask you to repair it or refinish it, but just to
hammer it out Y
A. Yes, sir, to hammer it out so it wouldn't catch on anything.

RE-CROSS EXAMINATION.
By Mr. Greear:
Q. There wasn't a tear in the fender, was there Y
A. No, sir..
Q. Where did the wood stick in it 1
A. Little kinks in it.
Q. Bent up close enough to hold the wood in there Y
A. Not very much wood, just a little Rawdust
page 283 ~ or maybe a little coarser than sawdust.
Q. Did you know he had been to Big Stone Cfap
and back after that happened the night before?
A. Not at that time.
Q. And he had already straightened the fender up soine before he started to Big Stone before you got a hold of it 7
A. No, sir.
Q. You didn't know that T
A. No, sir.
Q. You didn't do any straightening on the left side or
straighten the hood up any?
A. No, sir.
Q. You are sure of thaU
A. Yes, sh.
Q. But he got down there early with it that morning?
A. Yes, sir.
(Witness excused.)
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ALEX BLEVINS
the next witness by and on behalf of the Defendants, being
:first duly sworn, was examined and testified as follows :

DIRECT EXAMINATION.
By Mr. Bolling:
Q. I believe your name is A.lex Blevins¥
A. Yes, sir.
page 284 r Q. Where do you live 7
A. In Norton.
Q. What do you do, Mr. Blevins? ·
A. Well., part of the time I drive a taxi and other times I
work in the shop.
Q. How old are you 1
.A. Forty-one.
Q. By whom are you employed to drive a taxi?
.A. Myself.
Q. How many taxis do you own?
A. Two.
Q. What were you doing on Apri:l 23rd last year 7
A. Driving a cab.
Q. For yourself 7
A. Yes, sir.
Q. Do you know Ed Spears T
A. Yes, sir, I do.
Q. How long have you known him T
A. Well, I guess about 24 or 25 years.
Q. Was Ed Spears driving a taxicab in ~l\.pril last year?
A. Yes, sir.
Q. Do you remember hearing of the old gentleman, Mr.
Huff, being injured over in the valley?
A. Yes, sir.
Q. On the day you learned he was injured, were
page 285 } you over in the valley ~th your taxicab!
A. Yes, sir.
Q. How many trips did you make over there that day?
A. One.
Q. What time in the day did you make that trip?
A. Between four and :five o'clock I imagine, or something
like that.
Q. Did you see Ed Spears as you were making that trip
over in the valley?
A. I did.
Q. Explain to the Court and jury in your own way where
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Alex Blevins.
you met him and the number of times you met him and so
forth.
A. Well, as I was going in the valley ]\fr. Spears was parked
picking up some passengers at the Interstate crossing down
in West Norton, the one just out of town, and I go on and
take my passengers on down into the valley. I don't know
the people's names. It was what we call down at the big
brick, and I let my passengers off, and I came on back., and
I pass him at this old lime kiln just over the hill on the valley
mountain. Then I go on back into Norton. I blew at him
because that is customary for us drivers to generally blow at
one another, and I came on back and got two boys and take
them to Blackwood, and then I pass Ed again.
Q. Where did you pass him then Y
A. At Blackwood just below Kelly's mine, and
page 286 ~ I blew at him again.
Q. You went down in the valley to the big brick
house?
A.. Yes, sir.
Q. Is that near where you turn off going down the Back
Valley!
A.. It is just a little west. You can see.
Q. That is the Galloway residence, isn't iU
A.. Yes, sir,_ that brick house.
Q. You turned at the intersection of the Back Valley Road,
did you, or close to that¥
A.. I turned in their driveway.
Q. And then you came back up the mountain eastwardly toward Norton?
A.. Yes, sir.
Q. And you passed Mr. Spears going the opposite direction, westwardly toward Big Stone near the lime kiln up near
the top of the mountain T
A.. Yes, sir.
e
Q. Wbat time was it you passed him at that lime kiln t
A.. I couldn't say positive, 'f?ut something after five~ I
imagine. It was getting late.
Q. How long was it from the time you passed him at the
lime kiln until you passed him down at Blackwood on vour
trip down there to take those passengers Y A.bout how long
was it?
A. Well, it don't seem like I had been in town
page 287 ~ but a short while, and I picked up my passengers
and got down there and I passed him at Blackwood. It was about 45 minutes, I think.
0
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Alex Blevins.
Q. Do you know whether Ed Spears was a slow driver or
a fast driver?
A. He wasn't to say a reckless driver, it didn't seem.
Q. Was he an average driver or slower than the average
driver?
A. He was about an average driver, I would say.
Q. From the time you met Mr. Spears at the lime kiln until
you met him at Blackwood did be have more than time to
drive on around and up to Blackwood Y
Mr. Greear: I object to him asking for his conclusion.
The Court: Objection sustained.
Mr. Bolling: Exception.

Q. About how far is it from the lime kiln around to Big
Stone and up by Appalachia to Blackwood?
A. Well, I have lots of time paid attention to the mileage,
but I wouldn't want to come out and say and spend my
opinion.
Q. Approximately l10w far is iU .
A. Well, I guess it is about 24 miles around.
Q. How is that road? Is it very crooked or straight?
·
A. It is pretty crooked.
page 288 ~ Q. ·when you met Mr. Spears 01~ either of those
occasions, did you notice anything particularly
wrong with his car tliat indicated it had been in any serious
accident?
A. I did not.
Q. Was there any connection between the employment of
you and Mr. Spears in the driving· of taxicabs?
A. No, sir.
Q. Had he worked for you any?
A. No, sir, but I gave him a job because my car wasn't in
condition at that time. It had had a slight wreck,, and I gave
bim a job because of that.
Q. Did you refer the trip he made that morning to him because you weren't able to make it 7
A. Yes, sir, I said something to him about it.
Q. Was that when he hauled a lady from the hospital down
to West Norton?
A. Yes, sir.
Q. Are you related to Mr. Spears in any way?
A. No, sir.
Q. At what rate of speed was Mr. Spears driving when vou
·
passed him at that lime kiln?
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A.lex Blevins.
A. He was going over the mountain. He wasn't driving
over 12 to 15 miles an hour I judge.
Q. Is that road .pretty- c!o?ked over the mountain Y
A. Yes, sir, 1t 1s.
page 289. ~ Q. When you met him at Blackwood how fast
was he going Y
A. Well, be wasn't driving so awful fast. I will say about
30 miles an hour.
Q. 30 miles an hour!
A. Yes, sir.

CROSS EXAMINATION.
By Mr. Greear:
· Q. Alex, you say you are the one that told him to take this
Mrs. Johnson down in the hollow?
A. I didn't tell him. I just told him there was a call up
there and he could take them if he wanted to.
Q. ·when was that?
A. It was the morning before this fellow was supposed. to
have been killed.
Q. That he took this lady down into the hollow?
A. Yes, sir.
Q. And you know yon were there in Norton at the time they
put in the call for somebody to take the woman from the hospital, don't you!
A. Well, we get many a call, and I couldn't say, but it was
a hospital call.
Q. And your car wasn't as high as his and you told him to
·
take iU
A. I told him my car was awfully low and it might drag.
Q. And lie went and made that trip?
.page 290 ~ A. I don't know.
Q. You are sure that was that morning before
that.old man was hurt that evening?
A. No, sir, I am not sure of it.
Q. I thought you said you were?
A. I said I didn't know if he took the passengers or not:but he was suppoRed to.
Q. But if he did go., it was that same morning you told him
about iU
A. The same morning·.
Q. You know he pulled out from the taxi stand at that time?
A. I knew he left there.
Q. If that actually happened after he got back from .A.p-
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Alex Blevins.
palachia on this night and after Mr. Huff was hit and left
over on the road, then your time is all mixed up, isn't it, if it
was nearly .aght o'clock that night when the call came to
take this woman from the hospital to her home down in the
hollow?
A. No, sir, I don't think that my time is mixed u'.p.
Q. You still think it was in the morning, do you?
A. As I said a while ago, we get several calls down there
and I give them calls all day long.
Q. And you met other ta..""{is all day long 7
page 291 • A. Yes, sir., but I blew at him.
Q. But you blow at them all the time, don't you Y
A. I do not.
Q. Don't you blow at other taxi drivers you are friendly
to when you pass themT
A. Yes, sir.
Q. There was nothing unusual about that, was there?
A. Why, no.
Q. And not a thing to attract your attention to Ed Spears
that day, was there Y
A. Yes, sir.
Q. What was it¥
A. One particular reason was I had hauled these passengers
myself in the valley, and I noticed him picking up the passengers.
Q. He had been taking them down there a long time, hadn't
bet
A. I don't know. Different ones haul them.
Q. That didn't mean anything, did it T Who were the passengers he had in there?
.
A. Well, I don't remember nobody's name as far as that
is.
Q. You don't remember the name and yet you thought he
was taking your passengers 7
A. I don't ask their names. I have worked in
page 292 ~ the garage with men two years and never asked
their name, and I wouldn't know your if I didn't
just know it.
Q. But you knew your passengers?
A. I just know them from coming up there.
Q. What made you remember seeing llim at Blackwood, and
in fact, that was all fixed up after this so you could testify
as a witness, wasn't it T
·
A. No, sir.
Q. And you didn't get that straight and you thought it
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.Alex Blevins.
was in the mo1·ning and not the evening that the hospital
call came!
A. I didn't say. it was in the morning. We get several of
them.
Q. And you didn't want to go in the hollow because your
car dragged!
A. I don't go to Blackwood and in those hollows.
Q.. Yet you said you were down there taking two boys that
evening?
A. I didn't go in the hollow. I was on the highway.
RE-DIRECT EXAMINATION.
By Mr. Bolling:
Q. Did you know any of these passengers., Mr. Blevins, that
Mr. Spears liad in his taxi t
A. I remember it was Mrs. Reid and her daughter and
someone who worked down there.
page 293 ~
Q. Had they been your passengers before?
A. I had hauled them several times.
Q. And when you saw them in your competitor's car, you
-looked at them, didn't you?
A. Naturally I noticed them.
Q. You_ say this call you referred to Mr. Spears to haul
the lady from the hospital you thoug·bt was in the morning
part of the day. I will ask you if the call from the hospital
didn't come in the morning that the lady would be going home
that evening.
A. I got one from Mrs. .Jenkins and another one I didn't
know where they were going and I tried to explain my car
wasn't high enough to make the trip.
Q. The call to come and get the lady from the hospital
that day?
A. Yes, sir, they didn't say what minute of the day, and
Ed had the highest car that was there.
Q. And the lady was still in the hospital?
A. She was there when he called for her.

RE-CROSS EXAMINATION.
By Mr. Greear:
Q. Yon didn't know where she was going but you thouo·ht
your car couldn't make itT
e,
A. Didn't I say I explained that T I asked her and she said
it was off of the road.
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Henry Stu,rgill.
page 294

~

Q. What calls did you get the day before from
the hospital Y
A. Well, I get some several there in town.
Q. Who were they!
A. I believe Mrs. Ford.
Q. Do you remember getting one from Mrs. Ford on the
22nd day of April?
A. No, sir, I don't.
Q. How do you remember you got one on the 23rd of April?
A. Because this accident occurred and all.
Q. No accident happened about the hospital, did iU
A. I didn't say anything about that.

(Witness excused.)

HENRY STURGILL
the next witness called by and on behalf of the Defendants,
being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Bolling:
Q. Is your name Henry Sturgill?
A. Yes, sir.
Q. Where do you live Y
A. At Ramsey.
Q. How old are you?
A. Thirty years old.
page 295 ~ Q. Do you know Ed Spears 1
A. Sure.
Q. How long have you known him 7
A. I have known him for about four or five vears.
Q. Did you go with Mr. Spears over to see a Mrs. Hattie
Cochran in the valley some time last fall 1
A. Yes, sir.
·
Q. Did you and Mr. Spears see :Mrs. Cochran?
A. Yes, sir.
Q. Where?
A. At her home.
Q. Did you talk with her!
A. I didn't talk any, but be did.
Q. Where did the conversation take place 1
A. On the porch of the house.
Q. On the front porch?
A. Yes, sir.
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Q. How close were you to them while they were talking!
A. I was standing there beside them.
How many feet away?
I will say two or three feet.
Did you hear every word said between them?
Yes, sir.
What was said., Mr. Sturgill Y
A. Ed asked her, he first mentioned this case
page 296} about that accident down there. Then he goes
ahead and asks her did she know Ed Spears, and
she said, ''Yes, I .do. If I could see him I would know him.''
And then he asked her again how• long she had knowed Ed
Spears, and she said a long time, quite a while. And so then
--I don't know-he asked her some other questions or something, and she said, "I don't want to be bothered with nobody
coming over here.''
Q. Did she know Ed Spears?
A. No, she didn't know a bit more than the man in the
moon.
Q.
A.
Q.
A.
Q.

Mr. Greear: That is objected to as a conclusion.
The Court : Overruled.
Mr. Greear : Exception.

"'-

Q. How long did you stay in talking to her?
A. I guess about 20 minutes.
Q. Are you related in any way to Mr. Spears or interested
in this case 7
·
A. No, sir, not nary a bit.
Q. I believe you were summoned here before any of us
ttttorneys talked with you?
A. No attorneys ever talked with me.

Mr. Bolling: You may cto~s examine.
CROSS EXAMINATION .

.By Mr. Greear:
Q. You went over there to see a witness, didn't you T
A. Not exactly. I was driving the cab.
page 297 } Q. What did you go up on the porch for?
A. I didn't got up on the porch. I was standing on the ground.
·
Q. What did you go over there for?
A. Ed asked me to go with him.
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Albert Dobie.
Q. You knew what he was going for,, didn't you?

Not exactly I didn't.
What did you think he was going forf
He asked me to walk over there with him, and I did.
And listened to what was said?
Yes, sir.
Q. And pay attention to it Y
A. I didn't even open my mouth.
Q. Did you go back the second time 7
A. No, sir, I only went one time.
Q. Did you know he went back another tripf
.A. No, sir.
Q. Did you know Mr. Kennedy, his attorney, had been
there, tooY
A. No, sir.
Q. Did you know after he went this trip Ed and his attorneys had her summoned here as a witness for him,
A. No, sir, I didn't.
.A.
Q.
A.
Q.
A.

Mr. Kennedy: It was the last trip you went
page 298 } with him instead of the first, wasn't it f
The Witness: Yes, sir.
Q.
A.
Q.
A.

Are you a taxi driver f
Yes, sir.
Who were you driving for1
Jim Vaughn, Albert Dobie and all of them.
Q. Were you driving for Jim at th~t time 7
A. No, sir., I wasn't. Jim's driver was off sick that morning.
Q. You just took Jim's car because the driver was sickY
A. Yes, sir. He got me to take him down there.
Q. You were running extra for him f
A. Yes, sir.
(Witness excused.)
.ALBERT DOBIE
the next witness called by and on behalf of the Defendants,
being :first duly sworn, was· examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Bolling:
Q. Your name is Albert Dobie f
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Albert Dobie.
A. Yes, sir.
Q. How old are you 1
A. Forty-two.
Q. Where do you lives!
A. Ramsey.
page 299 ~ Q. What do you do f
A.. Taxi business.
Q. Do you know James Vaughn and Ed Spearsf
A. Yes, sir. .
Q. How many taxis do you own t
A. Four.
·
Q. Did you at one time own the Chevrolet taxi that is alleged was involved in this accident and driven by Ed Spears!
A. Yes, sir.
Q. Did you see that taxi to James Vaughn 1
A. Yes, sir.
Q. When did you sell it to him, the last time f
A. December, 1944.
Q. In December before this accident?
A. Yes, sir..
Q. At the time you sold him the taxi, did you sell him any
other taxis at the same time t
A. No, sir.
Q. Just the one Y
A. Yes, sir.
Q. Did it have a radio aerial 011 it at that timef
A. Yes, sir.
Q. Was anything wrong with the aerial that you know of?
A. There was an insulator broken on it.
Q. An insulator broke on iU
page 300 ~ A. Yes, sir.
Q. Now by insulator do you mean this plastic
(indicating) f
A. Yes, sir, that is what I call an insulator.
Q. Was one of them broken Y
A. Yes, sir.
Q. Describe it.
A. It wasn't broken all the way through; it was just the
top here kinda this way. It wasn't broken plumb through
here.
.
Q. It was just cracked Y
A. It was chipped off..
Q. About how much of it was gone, was that much gone
(indicating) T
A. It wasn't gone in that way. It was more this way and
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Albert Dobie.
come out here to a point and was chipped out here, you see
(indicating).
Q. Do you know if there were any cracks in the rest of the
insulator!
A. No, sir, I don't.
.
Q. Did you examine it closely to see if there was a crack
in iU
A. No, sir, I didn't examine it.
. Q. And that was in December before this accident in April,
is that right?
page 301 ~ A. Yes, sir ..
Q. Do you remember observing Mr. Spears
driving a taxi V
A. Yes, sir.
Q. Was he a slow or fast driver?
A. Well, I couldn't say he was a fast cl river. He drove
something like the rest of us.
Mr. Bolling: Take the witness..

CROSS EXAMINATION.
By Mr. Greear:
Q. He is not a very good driver, is he, Albert 1
A. I don't know whether he is or not. I never seen liim
reckless driving· or anything like that.
Q. vVha t kind of car was this 1
A. '40 Chevrolet, four-door sedan.
Q. Was that the same car Charlie Massie owned at one
time?
A. Yes, sir, the same one.
Q. I believe Charlie Massie bought it up in the vaHey of
Virginia 7
.
A. I don't know where he bought it, but Charlie owned the
car at one time.
Q. And the little trick that bolds the aerial on at the time
you sold it had a .piece chipped off of itY
A. Yes., sir, I.bo:ught :that car from Jim Vauglm
page 302 ~ and a;nd drove it a year myself and sold it back to
him.
Q. It would still hold the aerial in place, though, would iU
A. Yes, sir.
Q. You tlrink it was something· like that (indicating~ Y
A. No, it was across this way. It wasn't plumb thno-qgh.
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James Vaughn.
Q. It wasn't broken clear off at that time but was just
crackedY
A. There was a piece out of it come like that (indicating);
it wasn't that way. It was this way (indicating).
Q. Kind of a V-shaped piece come out of it!
A. Yes, sir.
·
Q. And not as big as the piece absent there now?
A. Yes, sir.
Q. And a smaller piece and V-shaped piece was gone,
A. Yes, sir.
Q. That was all that was wrong with it that you know of?
A. Yes, sir.
Q. The aerial part. itself was all right; it would work up
and down at that time T
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Bolling:
Q. You were asked if Mr. Spears was a good
driver. Did you ever hear of him baving an accident?
A. No, I never heard of him having- any accident.
Q. Are you related to Mr. Spears or interested in this case
in any way?
A. No, sir, not a bit.
(Witness excused.)

page 303

~

page 304

~

JAMES VAUGHN,
the next witness, was recalled, and further testified as follows:
DIRECT EXAMINATION.

Bv Mr. Heuser:
..Q. Mr. Vaughn, what arrangements, if any, did you have
with your drivers about having tires recapped?
A. As a rule I let a driver go ahead and look after bis
car and everythinp: to be done, get it fixed, and I will say
nine times out of every ten, they have been recapped at Norton.
Q. Who paid for that, you or the driver?
A. If the driver has the money he g·ets a paid ticket and
if not be brings me a bill, and if he pays it be brings me a
paid ticket, and deducts it from his cash.

J. Vaughn and E. Spears v. Rebecca Huff, Adm'x.

235

Fred Sommers.
Q. Do you know what mime he gets it recapped in 7
A. Practically all the time 171.

Q. You think practically all of your taxis had the tires
recapped at the Lonesome Pine Y
A. I will say nine out of every ten I have had recapped
was recapped at Norton.
Q. Do you have any record to show where Spears had his
tires recapped outside of your recollection f
.A.. No, sir, I don't.
Q. He had some recapped, didn't he Y
page 305 r A. Yes, sir, you know during the tire ration.:
ing you would do without your tire a week or ten
clays without g-etting it back, and in Norton you could make
an appointment today and get it back tomorrow, and we had
ours done down there.
Q. · That is the place known as the Lonesome Pine, operated
by Mr. Fred Summers!
A. Yes, sir.
CROSS EX.A.Mli~.A.TION.

By Mr. Greear:
Q. You did have some done in other places?
A. Yes, sir, probably one out of ten.
Q. That is a guess 7
A. Yes, sir, the only reason I had any. done out of town,
if you had a tire changed at the Gulf or some place, they
would get a percentage you know, and want to send it off for
me. Otherwise I would get it done in Norton.
Q. I believe Joe Post did that too?
A. I don't think I ever sent one to him.
(Witness excused.)
pag·e 306

r

FRED SOMMERS,
the next witness, called by and on behalf of the
Defendant, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Heuser:
Q. State your name, please.
A. Fred H. Sommers.
Q. ,How do you spell iO
A. S-o-m-m-e-r-s.
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Fred Bonimers.
Q. Where do you live Y

A. I live in Norton.
Q. ,vhat business are you inf
A. I operate the Lonesome Pine Recapping Company.
Q. How long have you been operating that recapping company?
A. Six years.
Q. Do you have any record of James Vaughn doing business as the 171 Cab or of Edward Spears having tires recapped at your plaM of business in the months of January,.
February, l\Iarch and April, 1945 Y

A. Yes, I do.
Q. Will you state to the jury what your records showY
A. They show the make of tire, size, and price,. and serial
number of the tire.
Q. How many recapping jobs do you have a
pag·e 307 ~ record of done for this Taxi Company during the
months I have mentioned Y
A. Seventeen altogether, that is two in ,January, four in
February, four in March, three in April and four in May.
Q. What you have is sort of a duplicate invoice or bill
you make out at the time, isn "t iU
A. That is right.
Q. Do you have any there in Spears' own name?
A. I have seven marked Edward Spears, that is, on llis
cab.
Q. bo you have some that don't show the name of the
ddver, but just 171 Cab Company 1
A. Yes, sir, that is right.
Q. What is the name of the recap you put on tires, if it
has a namef
A. It is what we call a Squilgee type, or non-skid type.
Q. Is it idtmtical with the mold or tread known as the Firestone tread?
A. Well, i:t is along the same gener:al lines, it is a little different, ·one h-as a sort -of zig-zag tread, and the other more
or less straight.
Q. And there could be no doubt about them, they could be
distinguished although they are generally -alike!
A. Yes, sir.
Q. Could you state how many recaps your compag·e 308 ~ pany has put out in the last few years f
A. I guess we have put out -at least fifteen
thousand or more.
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Fred Sommers.
Q. You think you have put out as many as fifteen thousand?
A. Yes, sir.
Q. Are you familiar with the work of the recapping company in Johnson City, which does business over here in Wise
County!
A. Yes, sir, I have done some business with them.
Q. What kind of tread do they put out Y
A. Well, it is similar to ours. I don't know exactly what
the name of it is.
Q. Is it what is known as the Firestone tread?
A. It is similar to the Firestone tread.
Q. How much work do they do in this country, if you
know?
A. They get at least fifty per cent of the recapping business.
Q. vVould you have any idea how many a month they put
out in this area?
A. I would say roughly two thousand a month. That is
during the war months. Of course they won't do it now.
Q. I had reference to the time prior to last ApriU
A. It would average two thousand a month.
page 309 ~ Q. About two thousand a month? ·
A. Yes, sir.
Mr. Heuser: You may cross examine.
CROSS EXAMINATION.
By Mr. Greear:
Q. Your. first tire recapped for this 171 Cab Company
group of taxis in April was April 23rd, wasn't it¥
A. No, it was January.
Q. I mean the :first one in April?
A. Yes, sir, Albert Dobie brought it up.
Q. That was April 23rd?
A. Yes, sir.
Q. You say there were two in January?
A. Yes, sir, the Sturgill boy was driving and he paid for
t.hem.
Q. And Spears had one on his cab in April?
A. I believe that is right.
Q. And that is the only one you have marked for Spears?
A. That is right.
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Fred Sommers.
Q. And how many in February 1
A. Four I believe.
Q. And how many in March t
A. I believe four.
Q. You had ten altogether from January 1 to April 23?
·
A. I think also something in May.
page 310 ~ Q. We are not interested after April 23rd. You
had ten tires recapped and out of those Ed
Spears had one ; is that right?
A. In his name, unless one of them could have been marked
171 and went on his cab. · I wouldn't know about that.

RE-DIRECT EXAMINATION.

By Mr. Heuser:
Q. Several of these duplicate invoices you have there just
have the name of the Cab CompanyT
A. Yes, sir, just show 171, and I couldn't tell which car
it was for.
(Witness excused.)
Mr. Heuser: We close.
The Court: Are you through with the evidence?
Mr. Greear: Yes, sir.
This was all the evidence introduced.
Mr. Heuser: We would like to make a motion in the absence of the jury.
(The Court and Counsel retired to Chambers.)
Mr. Heuser : ,v e want to renew our motion to strike, for
the reasons stated at the conclusion of the Plaintiff's evidence.
The Court: The motion is overruled.
Mr. Heuser: Exception.
page 311

~

WHEREUPON, the instructions were then
considered by the Court and Counsel, in Chambers, as follows :
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INSTRUCTION NO. P-1 (Given).
The Court instructs the jury that circumstantial evidence
is legal and competent evidence, and that a verdict may be
based upon same as well as upon direct evidence.
(This instruction was given without objection.)
INSTRUCTION NO. P-2 (Given).
The. Court instructs the jury that to drive an automobile
upon a highway of this state when the same is not under
proper control, is negligence.
·
Mr. Heuser: The Defendants, by counsel, object to the
giving of Plaintiff's Instruction No. 2, because there is absolutely no evidence in the record to support the giving of
such instruction. As an abstract statement of the law it is
probably correct, but is not applicable in this case.
The Court: Objection overruled.
Mr. Heuser: Exception.
INSTRUCTION NO. P-3 (Given).
The Court instructs the jury that it is negligence to exceed a reasonable speed under the circumstances .
page 312 ~ and traffic conditions existing at the time.
Mr. Heuser: Defendants, by counsel, object to the giving
of Instruction No. P-3 on the ground there is absolutely no

twidence in the record to support the giving of such instruction.
The Court: Objection overruled.
Mr. Heuser: Exception.
INSTRUCTION NO. P-4 (Given).
The Court instructs the jury that to drive an automobile
upon any highway in this state without keeping a reasonable and proper lookout for others using the highway is negligence.
Mr. Heuser: The defendants, by counsel, object to the
giving· of Instruction No. P-4 on the ground there is absolutely no evidence in the record to support the giving of such
instruction.

Supreme Court of Appeals of Virginia

240

The Court Overruled.
Mr. Heuser: Exception.
INSTRUCTION NO. P-5 (Given).
The Court instructs the jury that if they believe from the
evidence in this case that plaintiff's decedent, Patrick Huff,
was wallµng along or near the highway in quespage 313 } tion and ,vas in the exetcise of due care, and tl1at
at that time an automobile driven and operated
by the defendant; Ed Spears., overtook Huff, and if the jury
believe from the evidence that said Spears drove and operated said automobile in a careless, reckless, or negligent
manner, and that as the direct result of such careless, reckless or negligent acts said car struck Patrick Huff, causing
personal injuries from which he afterwards died, then the
jury should find for the plaintiff.
Mr. Heuser: Instruction No. P-5 is objected to on the
ground it absolutely ignores the proposition of contributory
negligence on the part of the decedent, and the fact the evidence indicates he was violating· one, if not two, rules of
law set forth in Section 2154, sub . . section 126 of the Code of
Virginia. rrhe instruction is objected to on the further
ground there is no evidence in the case to show whoever was
driving the car that struck Huff was driving same in a care1esR or reckless manner.
The Court Overruled.
Mr. lfom;er: Exception ..
page 314

~

INSTRUCTION NO. P-6 (Given).

The Court instructs the jury that in this case the defendant, James Vaughn, does not deny the allegations of the
notice of motion for judgment that the automobile driven by
Ed Spears on the aft;etnoon that Patrick Huff was struck by
an automobile, was owned by the said James Vaughn, and
that Ed Spea·rs was an employee of Vaughn on that day, engaged in the 11sual course of Vaughn's business. Under these
circumstances, the .jury is told that should they find f·or the
plaintiff, their verdict should be against both defendants.
Mr. Heuser: Instruction No. P-6 is objected to because
the instruction is misleading and apparently invites the jury
to fincl ag·aiust both defendants merely on the ground it is
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not denied Spears was the employee of Vaughn, on the day
in question.
Mr. Bolling: The instruction is also objected to because
there is no evidence to warrant the instruction on the ordinary question of negligence. We think the last part of that
instruction should be modified if given, and then it would
not be so misle.ading or confusing.
The Court: Objections overruled.
Mr. Heuser: Exception.
page 315

~

INSTRUCTION NO. P-7 (Given).

The Court instructs the jury that if they believe from the
evidence that the plaintiff is entitled to recover, in estimating the damage the jury should find the sum with reference,
:First, to the pecuniary loss of the widow and children, at
a sum equal to the probable earnings of the deceased, considering his age, business, capacity, experience, habits, energy
and perseveranc~ during his probable life.
Second, in ascertaining the probability of life reference
may be had to the scientific tables on that subject.
Third, they may consider the loss of his care, attention
and society to his widow and children.
Fourth, they may add such sum as they may deem fair and
just by way of solace, and comfort to his widow for the sorrow, suffering and mental anguish occasioned by his death,
provided they do not find over $15,000, the amount sued. for.
(Instruction P-7 was given without objection.)
INSTRUCTION NO. P-8 (Given).
The Court tells the jury that, in determining the weight to
be given to the testimony of different witnesses in this case,
the jury are authorized to consider the relationship of the
witnesses to the parties, if the same is proved ;
page 316 ~ their interest, if any, in the result of this case,
their temper, feeling or bias, if any has been
shown; their demeanor while testifying; their apparent intelligence, and their means of information; and to give such
credit to the testimony of such witnesses as under all the
circumstances such witness seems to be entitled to.
(This instruction was given without objection.)
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INSTRUCTION NO. P-9 (Given).
· The Court instructs the jury that if they should find for
the plaintiffs in this case, then the verdict should spedfy
th~ amount or the proportion of the verdict to be received
by Rebecca Huff, widow, and by the daughter, Mrs. Barney
Williams.
(This instruction was given without objection.)
INSTRUCTION NO. D-1 (Given).
The Court instructs the jury that the mere happening of
an accident in which a motor vehicle is involved does not
give rise to a presumption that the accident was caused by
the negligence of the driver of the vehicle; and that in this
case the plaintiff is not entitled to recover unless she satisfies the jury by a- preponderance of the evidence not only
tlrnt the defendant Spears was the driver of the vehicle that
struck Patrick Huff, but also that said Spears
page 317 ~ negligently struck said Huff with the vehicle.
{This instruction was given without objection.)
INSTRUCTION NO. D-2 (Refused).
The Court instructs the jury that under the law of this
State it is the positive duty of pedestrians using the hi~hways to keep as near as reasonably possible to the extreme
left side or edge of same, and that they have the right. to
cross highways only at right angles. It is unlawful for them
to cross highways diagonally. If the jury believe from the
evidence in this case that the plaintiff's decedent, Patrick
Huff, was either walking· along the highway not as near the
extreme left side or edge as he reasonably could have, or
was crossing the highway diagonally, immediately prior to
and at the time he was struck, then the jury should find that
he was guilty of contributory negligence and their verdict
should be for the defendants.
Mr. Greear: Plaintiff, by counsel, objects to Instruction
No. D-2 because it is an improper statement of the law. tTust
before the beginning of the second sentence from the end of
it to make the instruction proper should be a statement "that
his actions in that regard caused or contributed to the accident''.
The Court: Instruction D-2 is refused.
page 318 ~ Mr. Heuser: We except to the refusal of Instruction D-2 by the Court, and offer in lieu
thereof an instruction numbered D-2a.
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INSTRUCTION NO. D-2a (Given).
The Court instructs the jury that under the law of this
State it is the positive duty of pedestrians using the highways to keep as near as reasonably possible to the extreme
left side or edge of same, and that they have the right to
cross highways only at right angles. It is unlawful for them
to cross highways diagonally. If the jury believe from the
evidence in this case that the plaintiff's decedent,· Patrick
Huff, was either walking along the highway not as near the
extreme left side or edge as he reasonably could have, or
was crossing the highway diagonally, immediately prior to
and at the time he was struck, then he was g'Uilti of negligence, and if the jury further believe from t.he evidence that
such negligence caused or contributed to his injury and
death, they should find for the defendants.
(This instruction was given without objection.)
INSTRUCTION NO. D-3 (Refused).
The Court instructs the jury that the law presumes that
the drivers of motor vehicles are not negligent and that this
presumption has the weight and effect of evi-.
page 319 ~ dence unless and until it is overcome by actual
evidence showing that a driver was negligent in
any particular case. The Court further instructs the jury
that unless thev find from actual evidence in this case that
the driver of the vehicle which struck the plaintiff's decedent,
whoever that driver was, did so negligently, then they should
find for the defendants.
Mr. Greear: The piaintiff, by counsel, objects to Instruction D-3 because it is an improper statement of the law, and
because it would be misleading and confusing to the jury.
If we are going into the idea of presumptions with reference
to drivers of motor vehicles, especially when the defendant
denies he was the driver, and the evidence shows he went
clear out of the road and up on the bank, running sideways,
there certainly ought to be something in the instruction to
tell them the pedestrian was presumed to be in his proper
place, and obeying the law, and such presumptions as that
would be highly misleading and confusing to the jury, and I
don't think the instruction is proper at all.
Mr. Heuser: We think that instruction is the law.
The Court : I am going to refuse this instruction.
Mr. Heuser: Exception. We now offer Instruction No.
D-4.
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page 320} INSTRUCTION NO. D-4 (Given).
The Court instructs the jury that the only basis upon which
this suit can be maintained is the alleged negligence of the
defendant Edward Spears, and the allegation that such neglig·ence was the proximate cause of the injury and death of the
plaintiff's decedent.
If the jury do not find from a preponderance of the evidence
that said Spears was so negligent1 and that such negligence
was the proximate cause of the inJury and death complained
of, then it is the duty of the jury to find for the defendants.
(This instruction was given without objection.)
(Whereupon.~ at 5 :15 o'clock, p. m., court was adjourned
until 9:00 o'clock, a. m., tomorrow morning.)

MORNING SESSION.
February 1, 1946-'9 :00 a. m.
The ·instructions were considered further in chambers, as
follows:
INSTRUCTION NO. D-5 (Given).
The Court instructs the jury that this suit is based upon the
charge of negligence and the burden of proving negligence
rests upon the plaintiff, and she must establish it by a preponderance of affirmative evidence. A mere probability that
the defendant was guilty of some negligence will
page 321 } not be sufficient, but negligence is a fact and must
be established like any other fact by a preponderance of affirmative evidence, and unless the plaintiff establishes the fact of negligence on the part of the defendant as
alleged in the notfoe of motion for judgment, there can be no
recovery in this case at all.
(This instruction was g·iven without objection.)
INSTRUCTION NO. D-6 (Given).
The Court instructs the jury that the burden of proving
negligence is upon the plaintiff, nnd that negligence must
be proved by affirmative evidence, which must show more than
a probability of a negligent act, that a verdict cannot be found
upon mere conjecture, and that there must be affirmative and
preponderating proof that the death here sued for would not
have occurred except for the negligent breach of some dutv
which the defendants owed to the plaintiff.
..
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Mr. Greear: The plaintiff, by counsel, objects to Instruction D-6 because repetitious, and is the same proposition of
law as set forth in No. 5, and to give this instruction and No. 5
would confuse the jury and lead them to put more burden
on the plaintiff than actually rests there by law, since they
are given two instructions covering exactly the same thing, ·
and therefore it would be prejudicial to the plainpage 322 ~ tiff.
·
The Court: Objection overruled.
Mr. Greear: Exception.
INSTRUCTION NO. D-7 (Given).
The Court instructs the jury that the burden of proving
that the driver of the vehicle which struck Patrick Huff was
the defendant Edward Spears is upon the plaintiff, and that
such fact must be proved by affirmative evidence which must
show more than that there is a probability that said driver
was said Spears. A verdict for the plaintiff cannot be based
upon the mere conjecture or probability that Spears was the
driver of the vehicle involved, but there must be affirmative
and preponderating proof that said Spears was the driver.
(This instruction was given without objection.)
INSTRUCTION NO. D-8 (Given).
The Court instructs the jury that although circumstantial
evidence is legal evidence, yet whereas in this case all of the
evidence offered by the plaintiff in proof of her essential allegations is circumstantial, such evidence should be scanned
with caution.
(This instruction was given without objection.)
page 323

~

INSTRUCTION NO. D-9 (Given).

The Court instructs the jury that when, as in this case, a
plaintiff relies upon circumstantial evidence for proof of the
allegations essential to her recovery, it is necessary that all
the circumstances from which the desired conclusions are to
be drawn shall be established by full proof; that every single
c.ircumstance which is essential to the conclusions to be drawn
must be proven in the same manner and to the same extent
as if the whole case rested upon the proof of each essential
circumstances relied upon; and that in this case. such evidence
is insufficient if, assuming all to be true which it may tend to
prove., it shows only a probability that the allegations of the
plaintiff are true.
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Mr. Greear: Plaintiff, by counsel, objects to Instruction
The Court has formerly
instructed the jury as to circumstantial evidence in Instruction D-8, and this instruction would only tend to confuse the
jury and mislead them and we think it is prejudicial to the
plaintiff.
The plaintiff further objects to No. 9 because it is purely
argumentative and would mislead the jury into thinking· that
the case would turn on any single item which any juror might
conceive from the evidence, and that they must
page 324 ~ give great weight to every single circumstance in
the case. We. have in Virginia approved instructions with reference to circumstantial evidenC'e which have
take this instruction from
been given time and again and
West Virginia criminal cases and inject it into this case is
not the law of this state, and would be prejudicial to the plaintiff and misleading and confusing to the jury.
The Court: Objections overruled.
Mr. Greear: Exception.

D-9 because it is argumentative.

to

Thereupon, the Court and Counsel returned into the Courtroom, and the instructions given, as aboye set forth, were read
to the Jury.
"\Vhereupon, the case was argued by counsel, and thereupon the Jury retired to its room to consider the case, and
retm~ned into court having found the following verdict:

''We, the jury:, find in favor of the plaintiff, in tl1e sum of
$7,500, to go to the widow of Patrick Huff. Woodrow Beverley, Foreman.''
Mr. Heuser.: Your Honor, the defendants desire to make
a motion to set aside the verdict of the jury, and would like

to have leave to file the g·rounds thereof in writing.
·
The Court : ..All rig·ht. Can you be readv to
argue the case on the sixth f
"'
Mr. Heuser: I am afraid I can't be here on the sixth.
The Court: I could hear you at Appalachia on the eighth.
Mr. Heuser: That would be all right, sir.
The Court: Get your grounds in writing and I will hear
you on that day then. Put your grounds in writing and g·ive
Mr. Greear a copy· bef01;e that time and I will bear- argument
at Appalachia on the eig·hth.
Mr. ~euser: All i;ight, ~ir.
This was all the eyidence introduced.
page 325

~
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STIPULATION.

It is stipul~ted ·between attorneys for both parties that the
foregoing stenographic report of testimony and other incidents of the trial therein, shall be considered in lieu of formal
Bills of Exceptions, and that all questions raised, ·all r~lings
thereon, all exceptions thereto, and the grounds of such exceptions., respectively, as shown by said report, and other
incidents of the trial, may be relied upon by either or. both
parties,. in the Supreme Court of Appeals, without taltjng.
separ~te Bills of Exception· as· to each point raised and excepte9- to.
This the 22 day of. March, 1946.
FRED B. GR,EEAR,
:
Counsel for Plaintiff,
M. M.- HEUSER,
Of Counsel for Defendants.
})age 327
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'JUDGE'S OERTIFICATK

I, H. J. Kiser, Judge Pro Tempore of the Circuit Court of
·wise County, Virginia, do certify that the foregoing, together .
with the exhibits therein referred to, is a trne and correct copy
and report of all the evidence., together with all the motions,
objec.tions and exceptions on the part of the respective parties, the action of the Court with respect thereto, all the instructions offered, amended, granted and refused by the Court,
and the objections and exc~ptions thereto; and all other incidents of the said. trial, with the motions, object.ions, and exceptions of the respective parties as therein set forth.
As to the original exhibits introduced in evidence, as shown
by the foreg·oing report, which have been initialed by the
Clerk for the purpose of identification, it is agreed by the
plaintiff and the defendant that they shall be transmitted to
the Supreme Court of Appeals as a part of the record in this
cause. .
And I further certify that the attorney for the Plaintiff has]1ad reasonable notice, in writing, given by counsel for the
Defendant., of the time and place when the foregoing report
of the, testimony, exhibits, inst.ructions, exceptions, and other
incidents of the trial would be tendered and prepage 328 ~ sented to the undersigned for signature and authentication, and that the said report was pre..:
sented tQ me on the 22 day of March, 1946, within less than
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sixty days from the ent;ry of the final judgment in said cause.
Given under my hand this the 22 day of March, 1946.
Ii:. J. KISER (Seal)
Judge Pro .Tempore of the Circuit Court
of Wise County, Virginia.
page 329

~

CLERK'S CERTIFIC.A.TE.

I, Chas. I. Fuller, Deputy Clerk of the Circuit Court of
Wise County, Virginia, do hereby certify that the foregoing
is a copy of the report of testimony, instructions, exceptions
and other incidents of the trial, in the case of Rebecca Huff,.
Administratrix, Plaintiff, i,. James Vaughn and Edward
Spears, Defendants, and that the original thereof and one
copy, together· with the original exhibits, duly authenticated
by the Judge of said Court, were lodged and filed with me as
Clerk of the said Court, on the 22 day of March, 1946.
CHAS. I. FULLER,
Deputy Clerk of the Circuit Court of
Wise County, Virginia.

r

CLERK'S CERTIFICATE.
I., Chas. I. 'Fuller, Deputy for J. A. Gardner,. Clerk of The
Circuit Court of Wise County, in the State of Virginia, do

page 330

hereby certify the foregoing is a true transcript of the record
in the case of Rebecca Huff, Administratrix, ag<l'im,st James
Vaughn and Edward Spears, as appears of the original records on file in this office.
· I further certify that the origuial exhibits introduced in
evidence as shown by the foregoing report which are attached
hereto and accompany this record have been initialed by me
for the pm·posc of identification and it is agreed by the plaintiff and the defendant that thev he transmitted to the Supreme Court of Appeals as a part of the record in this case.
I further certify that the defendants have bad due notice
of the intention of the plaintiff to apply to the Clerk of this
Court for a transcript of this record for purpose of applying
to the Supreme Court of Appeals for a Writ of Error and
Superseileas.
Given under my hand this the 31st day of May, 1946.
CHAS. I. FULLER,
Deputy Clerk, Circuit Court, "rise,, Co., Va.
Clerk's cost of transcript $11.40.
A Copy-Teste:
M. B. WATTS, C. C.
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