IN THE·

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4355
VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at the
Supreme Court of Appeals Building in the City of Richmond
on Wednesday the 29th day of September, 1954.
LAWREN CE L. 1\IATTHE,VS AND :MARTIN M. TERESCHENKO, INDIVIDUALLY AND AS PARTNERS,
TRADING AS MATTHEvVS AND TERESCHENKO,
AND 1VILLIE CLEVELAND HICKS,
Plaintiffs in Error,
against
DUVAL Q. HICKS JR., ADl\IINISTRATOR OF ESTATE
OF WELFORD FLAGG STANLEY, DECEASED,
Defendant in Error.
From the Cil'cuit Court of Caroline County.
Upon the petition of Lawrence L. Matthews and Martin M.
Tereschenko, Individually an<l as Partners, trading as Matthews and Tereschenko, and 1Villie Cleveland Hicks a writ of
error and supersedeas is awarded them by one of tlle Justices
of the Supreme Court of Appeals of Virginia -on September
29, W54, to a judgment rendered by the Circuit Court of Caroline County on the 10th day of ::\fay, 1954, in a certain notice
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INSTRUCTION NO. 1.

The Court instructs the Jury that any alleged misconduct
on the part of decedent's widow, even if proved, does not bar
a recovery in favor of the plaintiff in this case.
Given Sept. 29, 1953.

L.M.B.
page 26

~

INSTRUCTION NO. 2.

The Court instructs tlle Jury that at the time of the accident of which the plaintiff complains in this action, the traffic
laws provided that the driver of a motor vehicle on the public
highway,
1-Shall not drive recklessly or in a manner so as to endanger life, limb or property of any person,
.
2-Shall not follow anotl1er motor vehicle more closely than
is reasonable prudent, having due regard to the speed of both
vehicles and traffic upon, and conditions of, the highway at the
time,
3-Shall keep a proper lookout for vehicles upon the highway,
4-Shall not drive at a speed in excess of a reasonable
speed under the circumstances and traffic conditions existing
at the time, and in no event in excess of 50 miles per hour,
5-In overtaking another vehicle p1;oceeding in the same
direction on t11e biglnvay, shall pass at least two feet to the
left thereof and not again drive to the right side of the highway until safely clear of such overtaken vehicle,
6-In overtaking another vehicle on the highway outside
of a business or residential district, shall give audible warning with a horn or other warning device before passing or
attempting to pass such other vehicle proceeding in the same
direction.
Hence if vou believe from the evidence that Willie Cleveland Hicks agent, serYant and employee of defend- '
(Page ~7, ~ j'1illt§ L.awrence ~. ~11,tthews a;nd Martin M. Tere- · .
.;,ifa\.; . ;:i '· · · . ,, ehenk : · · ·
i}·t1 · · · • · en~Jin,g J.

'1Jl1

n;i.ot;·'L~~ .·
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time of the accident complained of in the Motion for J udgment, .failed to observe and comply with these requirements,
or any of tl1em, and if you believe from the evidence that such
failure was negligence under all of the circumstances then
-existing, and that such negligence, if established, was the
proximate cause of the accident, and. that Welfol'd Flagg
Stanley was free from negligence efficiently contributing to
the accident, resulting in his death, then the verdict should
he for the plaintiff.
Given Sept. 29, 1953.

L. M. B.
page 28}

INSTRUCTION NO. 3.

The Court 'instructs the Jury that if you find for the plaintiffff, you may award such damages as to you may, from the
,evidence, seem fair and just, not exceeding the amount claimed
in the l\fotion for Judgment.
Given Sept. 29, 1953.

L.M.B.

•
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INSTRUCTION NO. A.

The Court instructs tl10 ,Jury that the burden is on the
-pluintiff In tb1s case to prove by a preponderance of the evi<ll'nce tlrnt the defendants were guilty of negligence and unless
the plaintiff shall so prove by such preponderance of the evi'<lenre, you shall find your verdict for all of the defendant,s.
Given Sept. 29, '53.

L.M.B.
l)age 30}

INSTRUCTION NO. B.

The Court instructs the Jury that if they render a verdict
for tl1e plaintiff, the whole sum awarded by them under the
Virginia law must be paid to Edna Stanley, widow of Wei-
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ford Flagg Stanley, as under the law any damages awarded
to the plaintiff are not part of elford ~,lagg Stanley's estate and are not subject to payment of his funeral expenses.
or any of his debts.

Vv

Given Sept. 29,, '53~

L. if. B.
page 31

~

INSTRUCTION NO. D.

The Court instructs the Jury that if they believe from all
of the evidence in this case that the defendants' driver, Hicks,
was operating the defendants' truck southwardly over and
along the highway in question, without negligence on his part,.
and that a passing automobile negligently forced him to the
right and into the equipment being operated by plaintiff's decedent und that the sole proximate cause of the accident was
the negligence of the passing motorist, then you. cannot find
u verdict against the defendants in this case.
Refused Sept. 29, '53~

L. ir. B.
page 32

f

INSTRUCTION KO.

c:

The Court instructs the Jury that the law recognizes that
accidents happen without negligence 011 the part of anyone·
and defines such accidents as unavoidable ones.
The Court further instructs you that ii you beiieve from
all the evidence in tliis case that the collision involved in
this suit occurred without negligence on the part of the defendants' driver, Hicks, or the plaintiff's decedent, Stanley,
then the accident was· an unavoidable one and vou cannot
find a verdict against the defendants.
·
No evidence to support.
Refused Sept. 29, '5~L
L. M. B.
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INSTRUCTION NO. E.

The Court instructs the Jury that if they find for the plaintiff, then in assessing the <lamages plaintiff is entitled to recover, the ,Jury may give such amount as to them may seem
fair and just and may take into account and consideration
the followiug in so doing:
1. The pecuniary loss sustained by Edna Stanley, wife of
"the deceased, on account of his death;
2. Compensation to Edna Stanley, wife of the deceased,
for loss of his care, a tteution and society; and
3. Adding such furthe1· sum as the ,Jmy deem fair and just
by way of solace and comfort to Edna Stanley, his wife, for
the sorrow, suffering and mental anguish occasioned to her
by his death.
·

Refused Sept. 29, '53.

L.M.B.

page 38
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Filed :i\Iarch 31, '54.
L. M. B.

OPINION OF TIJE COURT.
This is m1 action for death by wrongful act resulting from
the collision of the defendants' truck opernted by their servant
Willie Cleveland Hicks with a highway roller operated by
deceased.
The collision occurred in the right south bound lane of No.
I Highwav about two miles nortl1 of Ladysmith, on 16 Novemhe,· 1951. The deceased Welford Flagg Stanley, was an
employee of the Virginia State Highway Department and at

6
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the time of his death he was driving a large road roller that'
weighed five tons and was used for smoothing and packing
the black top placed on the cement base of highways and for
pucking other black top roads.
This machine had bee11 in use somewhere north of the
point of collision and Stanley who was the driver had been
directed by his superior to drive the machine down U. S.
Higlnrny No. 1 to a point south of the place of collision. Stanley was engaged in doing this at the time of the collision'.
At the time of the collision he was driving this road roller in
the right south bound lane of No. 1 Highway travelling south
at a slow speed as his vehicle could more only at a slow speed.
The road was str.aight; it had a black top on a cement base;
it was dry; the sky was cloud~· and the collision occurred in
open country.
· page 39 ~ The defendants vehicle was a large flat bottom
lumber tractor trailer truck moving south on No.
1 Highway at a very high speed.
The driver of the truck had a visibility of 150 yards and
. 1.he road at that point is 40 feet wide consisting of four driving lanes, two for nortll bound and two for south bound travel
separated by white lines.
That the truck was travelling at a very l1igh and excessive
speed is indicated by what occurred. After hitting the road
roller from behind, tl1e road roller was thrown 54 feet south
of the point of impact and headed back in tlie opposite direction from which it was travelling.
After the collision tlrn t.rnck went 132 feet south and to the
left and thereafter 165 feet coming to rest in a ditch.
There were no brake or skid marks until just. hefore the
truck stopped.
The drive shaft of the truck was broken bv the collision.
The driver of the truck told the State police officer that he
was going south and did not see the road roller because of a
car that was in front of him.
The driver of defendants truck testified that his truck was
empty; that the road was level; that it was daylight and
that "I was right on him when I saw him."
There is abundant evi<lence to establish the gross negligence to defendant's driver. The facts indicate that he was
travelling at an excessive rate of speed without keeping any

~
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effective lookout. Yellow Cab v. Gulley, 169 Va. 611,
:page 40} 194 S. E. 683 (1938); Parker. v. Norfolk Orange
Crusli Co., 175 Va. 249, 8 S. E. (2nd) 301 (1940) and
Stratto:n v. Bergman,, 169 Va. 249, 192 S. E. 813 (1937).
People who lawfully travel on highways even at slow speeds
.have the right to assume that those who are following them
will keep a proper lookout and in the opinion of this court
no person travelling on a highway can run a moving vehicle
down from behind without being guilty of negligence of the
grossest kind.
The real issue in the case arises however over· the action
,of the Court in ref using to permit the defendant to introduce
certain depositions and other evidence in the case.
The evidence showed that Flagg Stanley, the deceased, was
,sm·vived by his widow. He left no surviving children or the
<lescendcnts thereof. Under Code Section 8-636 the widow
was the sole beneficinry of any recovery.
The evidence showed that deceased and his wife had been
separated for a number of years, but that about a month be-fore Stanley was killed that they composed their differences
.and went back to living together as husband and wife and
that about one week before he was killed the wife left and
went to n friend's borne where she was when he was killed.
The defendant offered to prove that after the first separation and before the reconciliation that the wife lived in adultery with one Satterwhite. On objection from the plaintiff the
-Court excluded this evidence ruling that any evidence of this
kind would have to be limited to any such acts as might have
occurred after the last separation. Exception was
page 41 } taken to this ruling, and thereafter the defendant
offered evidence to show that the parties were not
living together and that a few days before Stanley was killed
she left his home in a car operated by Satterwhite, who the
widow testified merely carried her to the home of a friend
-and left her and that Satterwbite proceeded on to Annapolis,
l\Ia ry land.
·
It is argued that the Court erred in refusing to admit the
e,·idence offered and whicI1 was excluded.
It must be observed that while the proceeds arising from a
-recovery in an action for death by wrongful act go to the
parties designated to take under the statute, the action is
primarily for the denth of the decedent.
Thus it is said in Branner's Adm. v. Norfolk d; TV. Ry Co.,
107 Va. 206, 57 S. E. 593 (1907): "Where the action brought
1.mdcr the statute after liis death, the issue in either case is

8
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the same, the right of recovery resting upon the same set
of facts, namely, the injuries resulting in death being caused
by the wrongful act, neglect or default of the defendant. The
plain meaning and intent of the statute, construing the sections which have been referred to together, as appears to us,
to preserve a right of action, which, theretofore, would have
been lost, where the injured party died after or before he had
brought un action to recover damages fo1· the wrongful act;
neg·lect or default of another person or corporation," etc.
The damages are allowed by the statute for the death of the
decedent imd arc recovered by his administrator. That this
recovery is for the damage resulting from the death of thedecedent is conclusivelv established bv Sec. 8-(i35
page 42 } of the Code which prov.ides that no action shall be
maintained by the personal representative of one
who, ufter injury, has compromised for such injury and accepted satisfaction therefor previous to his death.''
On principle, action being against a wrongdoer who has deprived decedent of his life for which damages are sought
ought not to be allowed to escape damages for his wrongful
act by showing that the proceeds of such damages will go to
an unworthy person.
The damages are not allowed for nn in.iury to the class of
persons designated by the statute to receive the fund recovered, but for the wrong inflicted by defendant on the deceased.
In Belzoni Hardwood £,umber Company v. Langford, 127
:Miss. 234, 89 So. 919, 18 1\.. L. R. 1406 (1921) it was held in
a suit by a ,vife for the death of her husband, it was error to
instruct the jury that the marital relntions or misconduct of
the wife nt the time of and prior to the husband's death should
be considered by the jury in estimating the amount of damages because her conduc~ could not affect the ammmt dne as
"damages to the decedent expressly allowed by statute."
In so holding the Court said= "Certainly the fact, if it
were a fuet, that :Mrs. Langford was guiltv of misconduct in
any wny as a wife could not alter the amoimt of 'da.nmges to
the decedent', since her conduct could not affect her right to
recover 'all damages of every kind to the dcceclent 1 as expressly provided by the statute. So she being the wife, the
Jaw gi vcs to her 'the damages to the dcC'cdent' regardless of
the marital relations existing between the parties at the time
of his death-and prior thereto. The instruction
page 43 f ingeniously points to the conduct of the wife, ancl
tells the jury to take her conduct into consideration in fixing the amount of damages. This was not correct
as to the damages due for the death of the husband. 71
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In L. d; N. R. Co. v. Howser, 201 Ky. 548, 257 S. W. 1010, 36
A. L. R. 327 (1923) it was held in an action by the administrator for the death of n person at a railroad crossing, evidence was not admissible to show that he was not living with
his wife at the time of his death. In so holding the Court
said, (36 A. L. R. 33:3):
* In an action for death it is
not necessary for the plaintiff to show that his decedent had
depemlcnts, or who they were or the degree of their dependency. In fact such eddencc is not admissible. \Yhether l\Irs.
Ho~,·ser resided with appellee's decedent, as his wife, before
the accident was wholly irrelernnt and without legal effect
upon the trial."
"t)

t)

In Cole v. Mayne, 1221;,. 836 C'iN. D. :Mo) tho Court said
(122F, 839): "The Legislature in giving the cause of action
in contravention of any common-law right, saw fit to desiguate the widow of the deceased as the first person to main. tain the action. The 1;ecognized definition of the term 'widow'
is 'a woman who has lost her husband by death; a wife that
outlives her husband'. Whene,·er a right by law has been attached by reason of widowhood, there must be some law by
which it is divested, or it will remain. Commomvcaltli v.
Powell, 51 Pa. 441. The fact that a wife may desert her husband and commit adultcr~· with a third person does not disentitle her as the widow of deceased husband. In the absence
of a divorce dissolving the bonds of matrimony, which in this
country, is a ch·il con1Tact, her status is that of his
page 44 ~ widow, m1d she would be entitled to dower in bis
estate in the nbsence of a statute forfeiting the
right on account of desertion and adultery. tt • • "
Tn Consolidated Slone Company v. Morgan, 160 Ind. 241,
66 N. E. 696, 699 (190:1) the Court said: ''The testimonv of
the witness Kerr in rc~ar<l to the habits and moral character
of the widow of the decedent were properly excluded. For
the same reason the records of the mavor's court were incompetent evidence. The decedent left
widow and one child
surviving him and thn statute provides that the damages recovered must enm·e to the exclusive benefit of the widow and
l'hildren if anv. The amount of such damages ought not to he
increased or climinishe,1 on account of a change in the situation of the widow, children or next of kin after the death of
the injured person; nor do they in any wise depend upon the
eharacter or conduct of one or more of the persons who might
or mi,!.!'ht not be entitled to share in their distribution."
In Napiers Admr. v. Napiers Admr. 210 Ky. 163, 275 S. "\V.

a
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379 (1925) it appeared that at the time of decedent's deatl1
his wife was living apart from him in a state of adultery and
thut there had never been a reconciliation between the husband and wife. In permitting a recovery for his death by
wrongful act the proceeds of which went to the widow, the
Court said:

'' The fund in question not being the property of the husbnnd and not being in any sense his estate, section 2133, has
no application; an<l, the rights of the plaintiff are controlled
by section 6 Kentucky statutes. The parties had not been
divorced. Though she had sinned grievously, she
page 45 ~ was his widow, and the court is not at liberty to
· write into the statute an exception which it does
not contain. The only function of the Court is to construe
the words of the statute as it is written. If a remedv is
needed, the Legislature must supply it."
•
See also Koontz v. Fleming, 17 Tenn. App. 1, 65 S. ·w. (2nd)
821, 825 (1933).
The law is well settled in Virginia that in an action for
damages for personal injuries evidence of the financial condition of the plaintiff is not admissible, for the reason that a
person wrongfully injured is entitled to be compensated therefor regardless of whether he be rieh or poor. TYashingto11Vir.<1inia Ry. Co. v. Deal,l, 126 Va. 141, 150, 100 S. E. 840
(1919).
.
Therefore, it has been held that in a personal injury action
it is improper to sltow that the plaintiff has a number of persons dependent on him. '' This is so because the amount recovered is the property of tlw injured person and the memhers of his family have no interest therein. 801tthern Ry. Co.
v. Simons, 105 Va. 651, 659, 55 S. E. 4~9" (1906).
Thus it was held in Crawford v. Hite, 176 Va. 69, 76, 10
S. E. (2nd) 561 (1940) that: "In an action for damages for
wrongful death evidence of the pecuniary condition of the
deceased and the members of his familv is inadmissible for
the purpose of proving the liabilit~· of the defendant on the
quantum of tl1e damages. This is so because tl1e statute
.(Code Section 5787, as amended hy the Acts of 1920, ch. 25
p. 26", now Sec. 8-634-8-635-8-636 and 8-637 of the Code of
1950) "gives a right of recovery to the personal representative of the deceased for the benefit of certain members of tho
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family of the deceased of damages not exceeding
$10,000 (as of the time of this action $15,000), '' regardless of wl1ether the deceased or the members of
J1is family are rich or poor. Chesapeake J; Ohio Ry. v. Gee's
.Adm'x, 110 Va. 527, 533, 66 S. E. 826; Colonial Coal cf; Coke
Co. v. Gass Adm'x, 114 Va. 24, 29, 75 S. E. 775."
·
:page 46

~

Thus in Colonial Coal Co. v. Gass, 114 Va. 24, 29, 75 S. E.
775 (1912) the Court in speaking of our statute for death by
wrongful act said: '' In other ,•..-ords, the recovery with us is
for the wrongful death, and not merely because there are
,dependent relatives, and, therefore, the right of recovery is
110t affected by the absence of relatives or by the fact that
;the surviving beneficiaries are wealthy or poor."
This being the established law of this Commonwealth it
,cannot be seen how any misconduct of a beneficiary named in
the statute could be relevant on the quantum of damages to
'be allowed by the jury within the amount fixed by the statute;
and that is the position taken by every court that has had
such an issue before it .so far as this court can find from a
diligent search of the authorities.
This position is strengthenlld by the decision of our Court
in Porter v. Va. Elec. & PouJer Co., 183 Va. 108, 31 S. E. (2nd)
·337 (1944). In that case a husband and his wife had been
separated for a number of years. The wife was killed by
wrongful act. The husband qualified as ber administrator
and brought an action for death by wrongful act and recov·ered a judgment therefor. The. mother of deceased inter. vened and sought tl1e proceeds of the. recovery. There were
no children. It was contended that the husband had deserted
his wife. The Court held that under the statute
page 47 } the whole of the recovery belonged to the husband
and not to decedent's mother, and in so holding
said: "Living apart, without one, does not destroy the rigl1t
to bring the action which is created by the statute. 16 Am .
•Tur Death See. 113; 18 A. L. R. 1410; 90 A. L. R. 921. Damng('s recon~recl are no part of the estate of the decedent in
~uch actions. 16 Am. Jur. Death, Sections 249 and 266. Richmond etc. Co. v. Martin, 102 Va. 201, 45 S. E. 894; Atlantic
Greyhound Lines v. Keesee, 111 F. (2nd) 657 at page 660."
"The wrongdoer is not required to contribute to others than
those mentioned in the statute. He is not required to contri]mte to the estate of the deceased. The classes of benefici-
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aries: described in the statute are exclusive. Other classes· of"
persons cannot be added by judicial construction-"
The defendant relies 011 Simons: d; Winch v. jJfcComzell, 86;
Va. 494, 496-7, 10 S. E. 838 (1890) as esta:.hhishing a: contrary
rule in Virginia. It is, true that there is dictum in this opinion which suppo-rts 1lhci contention of the defendant. But, as.
has been shG:Jwn hereinabove, such a ruling has b~n discredited by later· Yl.lllings of the Court which have- in effect.
overruled Simons d; lVi1i1th v. lvlcConnell,. which so far as can.
be found has never- been cited on this point. See Chesap-eake
ct Ohia, R~ C.o.".v;.'Gee:, 110 Va:. 52.7,. 528-9 (H)lO).
It is significant .that the General Assembly in dealing with:
the estate of ilccedcnts- bas- disallowed dower and distribution
where the wif'c wilfuBy deserts the husband. Code See. 64-34;
and by CoclC' Sec. 64-19 it bas barred either spouse from sharing in the personal estate as to which the other consort dies
intestate- where the survivor has left the- decedent and lived
in adultery.
page 48- f No such similar Iegisfation is found in the statutes: relating to actions for death by wrongful act.
These sections as to dower and personal estate, have been in
our Code for· morC' than one hundred years. They were Sections 5122 and 5277 of tlte Code of' 1919 and Sections 2560
and 2273 of the Code of 1888 and chapter-123 S. 14 and chapter IIOr Sec. 7 of tlie Code of 1S49.
The statute for death by wrongful act wns- enacted in 18.70-1,.
c. 29', page 27 and was first carried into an official code in 1888:.
as scrctions- 2902 ct seq.
The Code of 1888 was revised by three or the most distinguisT1ed jurists of their clay E. C. ·Burks, 'WaTier R. Staples
and John '\V, Riley. The Code of 1919 was revised by l\lartin
P. Burks then Dean of tlie law school of '\Ynshingfon and'
Lee, tTie foremost authority on Pleading and Practice of his
day, ancT Taicr a distinguished member of the Gom1 of Appeals, Samuel A. Anderson and Francis B. Hutton, two of
the most distinguished members of the bar of tl10ir clav.
While the Commission tliat rearranged tl1e Gode of 1950 ,,·as
not autI10rizecl to do any work of revisfon, it nevertheless "was
authorized to report separately such matters as it considered beyond ffs own power to clmnge or correct, but considered proper subjects for legislative action. n T11is Commission consisted of Willis E. Cohoon, Chairman, Harvey B.
Apperson, Cassius Jf. Chichester, John S. Battle, Broken'brough Lamb, Aorum P. Staples and 'Willis D. Mille1.·:.
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None of the distinguished revisors of the Codes of 1888
an<l 1919 felt any necessity for incorporating into those Codes
a similar provision for the statute authorizing actions for
death by wrongful act. Apparently the distinpage 49 } guished Commission that arranged the Code of
1950 made no specific recommendation for any
change in the sections that relate to death by wrongful act.
Excluding the present session there have been fifty-nine
regular and special sessions of the General Assembly since
the death by wrongful act statute was first enacted and two
complete revisions of the Code. And in all that time no one
has ever thought of adding such a provision to the statute.
Examination of the Code of 1919 shows that Section 5788
thereof (Code Sec. 8-638, 1950), was carefully considered and
revised by the Commission. In the note to that section they
say: "• • • It was not deemed necessary to make any other
change in the language of the section as to the beneficiaries

... ,,

The statute as revised in 1919 provides that the proceeds
after the payment of certain items of cost '' shall be distributed by such personal 1·epresentative to the surviving wife,
husband, child or g-rund-child of the decedent • ., f,"
No exception or qualification of any kind is provided with
reference to the wife or husband.
For the foregoing reasons it is concluded that no error was
committed in excluding the evidence as to misconduct prior
to the reconciliation of the parties. And for the same reasons
the Court is of opinion that it committed error in admitting
evidence as to what occnl'l"ed on the widow leaving home about
one week before the husband was killed. But the defendants
a1·c not in a position to complain of this error as it was for
defendants benefit.
The motion to set aside the verdict is, therefore,
page 50 } overruled nnd judgment will be entered on the
verdict. Counsel will prepare the proper order in
conformity to this opinion.
LEON M. BAZILE, .Judge-.
:March 6, 1954.
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page 51 ~

•
JUDGMENT.
On September 29, 1953, came the parties in person and by
counsel and thereupon came the jury duly summoned, selected
and sworn, namely: ,vmiam 1N. Kibler, C. B. Holloway, Julian
\Voolfolk, Irene H. Purce, Mary A. Adams, Berkley Gayle,
and Andrew ,v. Bullock.
And after opening statements of counsel and the presentation of evidence on behalf of the plaintiff and defendants, the
jury, after being duly instructed by the court, and after hearing argwnents of counsel for the plaintiff and counsel for the
defendants, retired to their room, and after deliberating returned the following verdict :
"We, the jury, on the issue joined find for the plaintiff
and fix the damages in tl1e amount of $5,000.00.
MARY ADAMS, Foreman.''
The jury was tllen discharged.
Thereafter counsel for the defendants moved the court to
set aside the verdict of the jury for the following reasons:

1. That the verdict was contrary to the law and the evidence;
2. That the coul't refused to admit certain evidence offered
by the defendants, and particularly for refusing to
page 52 ~ allow defendants to use the depositions which are
filed with the court in this matter and which were
taken in :Maryland.
3. For error of the court in refusing certain instructions
asked for bv the defendants.
4. And for refusing to sustain the defendants' motion to
strike plaintiff's evidence, made at the close of plaintiff's
evidence, on the ground that such evidence did not show neglL
gence on the part of the defendants.
And the court, after hearing argument thereon and after
mature consideration, doth overrule said motion for reasons
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;appearing in the written memorandum of opinion filed herein;
to which action of the court in overruling said motion, counsel
for the defendants duly excepted.
Whereupon it is considered by the court that the plaintiff
Duval Q. Hi.cks, J"r., Administrator of the estate of Welford
Flagg Stanley, .deceased, do recover of and from the defend.ants, Lawrence L. l\Iatthews, Martin :M. Tereschenko, and
Willie -Cleveland Hicks, jointly and severally, the just and full
.sum of $5,000.00, the amount fixed by the jury's verdict in
this case, together with 6% interest per annum from the date
,of the said verdict until paid, together with the costs of these
_proceedings.
And it appearing to the court that this is an action for
wrongful death of ,velforcl Flagg Stanley, deceased, and that
the sole beneficiary under the laws of this State in such cases
.made and provided is Edna Stanley, the widow of the said
decedent, it is ORDERED that the plaintiff, upon recovery of
this judgment shall pay the net recovery to Edna Stanley,
:after the payment of reasonable counsel fees etc. and free
from all debts and liabilities of the said decedent.
])age 53 } And the defendants having suggested by counsel
that they desire to apply to the Supreme Court of
Appeals of Virginia for a writ of error and supersedeas to
the judgment rendered in favor of plaintiff against them,
•execution on said judgment is suspended as to the said defendants for a period of four months from this date if said
defendants shall file with the Appellate Court or one of the
.•Justices thereof within said four months a petition for a writ
of error and supersedeas and the execution is suspended
thereafter until the Appellate Court or one of the Justices
thereof has acted on said petition. Upon condition, .however,
that said defendants or some one for them shall within thirty
(30) days from tl1is date enter into a bond in the Clerk's
·Office of this Court with surety to be approved by its Clerk
in the amount of Seven Thousand Dollars ($7,000.00), con:ditioned according to the provisions of Section 8-465 or ac•cording to the provisions of Section 8-477, Code of Virginia
1950, as they may elect.
Enter May 10, 1954.
LEON M. BAZILE, Judge.

•
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page 55}
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•

NOTICE OF APPEAL AND ASSIGNMENTS. OF ERROR'.
To: Honorable T. E. Campbell, Cle1-k, Circuit Court of Caroline County :

The defendants, Lawrenee L. l\Iatthcws and Martin l\I. Tereschenko, individually and as partners trading as Matthews.
and Tereschenko, and "Willie Cleveland Hicks, give notice of
their intention· to apply to the Supreme Court of Appeals fora writ or error and suvcrsedeas to the final judgment herein,.
and pursuant to the applicable rules of said Court now make·
the following assignments of en·or:
1. That the Court erred in refm~ing to admit certain evidence offered by the defendants, and particularly in refusing
to allow defendants to use certain depositions filed with the·
Court in this matter taken in Maryland, and in
page 56 ~ refusing to allow plaintiff's counsel in his op(')ling
statement to tell th<.> Jury that he expected to show
by the evidence the relationship between plaintiff's decedent's
widow and the decedent.
2. The Court erred in refusing to grant defendants' In~t.ruction "E" as the same as tendered correctlv ~et forth the
evidence of damages in the fatal cnsc to guide the Jury as to·
what is fair nnd just and should hnve been given.
3. The Courl erred in failing to grant Instruction "C"
tendered by the def cnclants on the ground that the evidence
fully supported the granting of such instruction on the theory
of an unnvoiclable accident.
4. The Court erred in refusing to grnnt at the request of th~
defendants Instruction "D" submitting to tl1e Jury the question of wI1ether or not the negligenc<' of n passing motorist wns
the sole proximat<.> cause of tl1e nccident., as the e,;ridcnce amply
supported the tlleory set forth in tltis instruction.
5. The Court erred in failing to !mstain the defendants'
motion to set aside the verdict of the Jury and to award them
a new trial upon the gronnd {.hat said verdict was contrnr)r
to law and evidence.

It is certified that a copy of this notice of appeal and assignments of error was mailed this-day of "May, 1954, to John
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D. Butzner, Jr., Esq., and Duval Q. Hicks, Jr., Esq., counsel
for plaintiff, Fredericksburg, Virginia.
LA·wRENCE L. l\f.ATTHE"\VS and
:MARTIN l\L TERESCHENKO, individually and as partners, trading as
l\IATTHE,VS and TERESCHENKO,
and "TILLIE CLEVELAND HICKS.
By 1\1.
ALLA CE MONCURE, JR.,
Counsel

"r

•

•

Filed Feb. 25, 1953.
Teste:
T. E. CAMPBELL, Clerk.
ff)

•

page 2}

•

•

Depositions of T. Korwood Brown, Mary D.
Wagner, Clements i\[artin Wagner and Helen Marg'Uerite Tyler, taken before Theodore A. Rettaliata,
Notary Public, at the offices of Me'3srs. Rouse & :Morton, 18
West Street, Annapolis, :Maryland, at 2 o'clock P. l\L,
February 18, 1953, to be read in evidence on behalf of the
defendants, pursuant to notice.
page 3

~

Appearances: Duval Q. Hicks, ,Jr., Esq., for the plaintiff.
R. E. Cabell, .Jr., Esq., for the defendants.
STIPULATIONS.

It is stipulated hy and between counsel for the respective
parties that any evidence properly read in one case, or the
other, but not in both cases, shall not he read in the case where
sucb evidence is improper.
Reading, signing, with tbe consent of the witness, waived,
Notary to sign deposition of each witness.
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Thereupon.

T. NORWOOD BRo,vN,
a witness of lawful age, having been duly sworn by the Notary,
testified on behalf of the defendants:
DIRECT EX.t\.MINATION.
page 4

~

By Mr. Cabell:
Q. State your age, name, residence and occupation, please.
A. T. Norwood Brown, 1900 West Street, Annapolis,
Maryland; age, forty-one; and C'lerk in charge of the Parole
Station of the Annapolis Post Office.
Q. How long have you held that position?
A. May 1, 1951.
Q. Have you held that position continuously ~ince such
timeT
A. I have.
Q. Where is the Parole Station located 7
A. 1979 West Street, Annapolis, :Maryland.
Q. Is that within the corporate limits of Annapolis?
A. It is within the corporate limits in the Seventh Precinct
of Annapolis, Maryland.
Q. Are you familiar with a place known as Manhattan
Beach7
A. Not too familiar with it, but~ as an ex-taxicab driver I
was in there a couple of times. That is all I know
page 5 ~ about it.
Q. Do you or do you not know the location of this
Post Office in relation to Manhattan Beach 7
A. There is no direct relation between this Post Office and
Manhattan Beach.
Q. I hand you three pl1oto~rapl1s, which I will ask the reporter to mark as Exhibits, Defendant's 1, 2 and 3, respectively, and ask you whether you can identify the lady shown
in each of these photographs.
Mr. Hicks: Before the witness answers, I would like to
note an objection: I object to the use of the photograpl1s in
both cases, or in either case, on the grounds that they have
not heretofore been authenticated, or introduced in either
case before today; that there is no proof as to who took the
pictures, or by whom they were developed, and no proof that
they portray the person that opposing counsel will seek to
identify. In other words, there is no previous proof in this
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T. Norwood Brown.
'Case either authenticating the photographs or showing who is
...
·
portr.nyed in the pl10tographs.

.By :Mr. Cabell:
Q. Do you recognize the person portrayed in any
:page 6 } of these pictures 1
.A. I would say tJiat this picture appears to be the
photograph of a woman who once received mail at Parole Post
Office. If I remember correctly the name given the Post
-Office was Edna St;anley. This picture appears to be her picture. I would rather take that one there because it is clearer.
'This one has a similar view, but this one is clearer.
Q. The one that you mentioned was the photograph marked
Defendant's Exhibit 17
TI1e "Witness: Yes.
ltfr. Cabell: We will stipulate that in the record.
·
Mr. Hicks: Yes.
By Mr. Cabell:
Q. Will you give the numbers of the other photographs to
which you have referred Y
A. Exhibit 2: This can be a photograph of the same person,
but I would not attempt to be as }Jositive as I am about Exhibit
1; and this one is also a position I would not attempt to
identify, this Exhibit 3. No. 2 appears to be the same person,
because the lady sometimes wore glasses. Edna Stanley some.
iimes wore glasses.
.
Q. I hand you an additional photograpl1, which I
page 7 } will ask the reporter to mark Defendant's Exhibit
4, and ask you if you can identify this person shown
in that photograph.
A. I will be honest, if I did not know who you were trying
to identify, I would not recognize this picture.
l\fr. Cabell: I woulcl like tl1e Notarv to file these Defend-ant's Exhibit, 1, 2, '3 and 4, with tl10 deposition.
Q. When did the lady you have identified as being Edna
'Stanley first receive mail at your post office?
A; I cannot answer that question directly. I am reasonable
·sure that it was _during the first five or six months of 1952.
I canot recall. We do not keep those records. The record is
in the main post office. "Wl1<m the mail was transferred from
·Parole Statipn we returned such records as tbat to the main
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post office. I cannot give you that record. The transfer record
would also be in tlrn main post office.
Q.
ould, or not, that record still be available f
A. In all probability it could be. I would not attempt to,
answer that directly because I do not know how long they
kept those cards.
page 8 ~ Q. Do you, or do you not, know where she was
living at the time she was receiving mail at your
post office t
A. I do not positively know, but I was told that they were
living-

,v

:Mr. Hicks: I run going to object to that.
The witness: I do not know, no. The answer to that is.
"No''. Tr~thfully, I do uot know.
Q. Do you, or do yon not, know a gentleman named Manley
Satterwhite!
A. During the same period of time that the mail came to,
the post office for Edna Stanley, mail came for Manley Satterwhite. Manley Satterwhite and Edna Stanier both cameinto the post office together on several occasions, and one
would pick up the mail for the other, whenever they would
come in and inquire for the mail. They both appeared about
the post office at the same time and both disappeared from thepost office at about the same time.
Q. On such occasions, how were they traveling!
A. Gcnerallv in an automobile.
Q. Can you· state the time n:t which Manley Satterwhitc:first began receiving mail at your station?
page 9 } A. I would say Manley Satterwhite received mniI
there, in my recollection, the first five or six months:
of 1952. That is tbe best I can recall on that.
Q. What make and model of car did he driver
A. I am not positively sure bnt I think it wus a CI1cvroleL
It was also a conpe.
Q. Do yon, of your own knowledge, know where l\fanlcy
Satterwhite was living at this time?
A. No, I do not.
Q. Do you have in your possession a record of wl1en :Manley
Satterwhite first received mail at your post office?
A. The records would be in the main post office at Annapolis.
Stations do not keep records of that sort.
Q. Yon are tlien not able to state whether or not Manley
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T. Norwood Brown.
Satterwhite, or Edna Stanley, received mail at your station at
any time during 1951 T
A. I cannot recall clearly how far back it was. It wns
during-they received it there during cold weather but I would
not attempt to state for certain that it was 1951. It could
have been. But mv recollection don't serve me on
page 10 } that.
·
Q. Do you recall the color of the automobile 1
A. To my recollection, it was black.
Q. Do you, or do you not, recall the year of tlie car?
A. The best I can say, to my recollection, it was a pre-war
car, but I cannot-it was an old car, but I cannot recall tho
year.
Mr. Cabell: I believe I have no further questions.
Mr. Hicks: :Mr. Lee, I think I should ci·oss examine him
that far first, before we leave that.
:Mr. Lee: Yes.
·
:Mr. Hicks: Please make this notation: Without waiving
my previous objection as to the use of these photographs, I
would like to ask this question of the witness.

CROSS EXAMINATION.
By l\fr. Hicks:
Q. Do I understand that you definitely identify that lady
in Picture No. 1 as being Edna Stanley!
A. I would say that I am reasonably certain that this picture
is Edna Stanley.
Q. Are you absolutely sure i
A. I cannot sa~· I am absolutely sure.
page 11 } Q. "'ere you able to identify this picture No. 2?
A. This picture No. 2 appears to be a picture of
Edna Stanley, becam1e she somet.im<>s wore glasses.
Q. Arc you definite>ly sure it is she?
A. I nm not absolutely sure.
1
Q. I hand you the No. 3 photogrnph and ask you whether you
ai·e able to identify that picture?
A. I would not, truthfully I could not identify this picture
as Edna Stanley.
Q. And you are not definitely sure it is she?
A. That is rigl1t. I nm not certain about it.
Q. And No. 41
A. Here, if I did not know who you were speaking of, I
would not know this was Edna Stnnlcy.
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Q. And you are definitely sure it is she 7
A. No, sir.
Q. Have you ever seen these pictures before today?
A. No, I have not.
Q. Before today, has her description ever been mentioned
to you by any one?
A. Someone came to the post office, I would say
page 12 ~ a year ago, somewhere in that vicinity, and asked
about Edna Stanley and Manley Satterwhite-a
man, apparently some sort of an investigator-mid while we
were talking, Edna Stanley came into the post office, and I
said, '' This is the person.'' The man stood there and after
they went out be got in his car and followed in the direction in
which they went, and once since that I was told I would be
asked to come in and be interviewed. That has been several
months ago. That is all I know about the case.
Q. Prior to that day that the investigator came to your
place of work, did you know this lady by name?
A. Yes.
Q. And the man, too f
A. Yes, because I am there and I had given them mail on
many occasions when I was there.
Q. Did you work in the Parole Post Office in any capacity
prior to May, 1951?
A. No, I did not.
Mr. Hicks: I believe that is all.
RE-DIRECT EXAMINATION.
page 13 ~

Bv Mr. Lee:
·Q. Do you recall what the address was on the
mail delivered to Edna Stanley and :Manley Satter-

white?
A. It was addressed to Parole Post Office.
Q. Just General Delivery?
A. General Delivery, Parole Post Office. That is the way
they had it sent.
Mr. Lee: No further questions.
Mr. Cabell: Mr. Brown, do you authorize the reporter to
sign your name to the depoF.-ition, waiving the reading and
signing of the same before it is delivered to the Court 7
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Mary D. Wagner.

The 'Witness; Yes.

·T. NORWOOD BROWN
Name of the Witness written by
the Notary Public.
'(Examination of witness concluded.)
page 14}

Thereupon-

MRS. MARY D. WAGNER,
witness of lawful .age, produced on behalf of the defendant,
.having been duly sw.orn by the Notary, testified as follows:
.a

DIRECT EXAMINATION.
·By Mr. Cabell:

Q. Mrs. Wagner, would you state your full name and ad-dress, please I/
A. Mary Dorothy Wagner, Shady Oak, Annapolis, Maryland.
Q. Mrs. Wagner, you are over the age of twenty-one yearsf
A. I think so.
Q. And what is your business·f
A. '\Vell, we have a trailer park and we rent cabins.
Q. When you say "we", who do you mean?
A. My husband and I.
Q. Wliat is your husband's name?
A. Clements M. Martin Wagner.
·Q. How long have you been engaged in this business 7
A. Well, since my f atlrnr·in-la,v died, about six
'J)ngc 15 } years ago. He had it before us.
Q. Exactly, where is your !Tailer camp and
ea bins located Y
A. It is on the S0utl1 River Road, Route Q-214, which was
Parole. Maryland, and then it was annexed into Annapolis.
West Parole.
·
Q. Where is West Parole in relation to the Parole Post
'Office?
A. West Parole? You mean where we live 7
Q. Yes.
A. It is the Parole Post Office. Is that that colored post
roffice, as you come ouU
·Q. That "is right, on West Street.
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A. That is on \Vest Street and we are around the corner
from there about maybe a quarter of a mile, or maybe not
that far.
Q. ,vhere do the residents of your cabins and trailer camp,
receive their mail 7
A. Now, we get delivery right to the house.
Q. :Meaning as. of 1951, where did they get their mail Y
A. At the post office, I think.
page 16 ~ Q. Is that tlie post office to which we arc referring?
A. We got it from Stanley Jones Post Office-I do not kno,v
how long he has been out oi business-and then we got delivery when we were annexed into Annapolis. I do not remember now whether that was in 1951 or whether-I think we
had delivery there then.
Q. Did the ·residents of your camp have delivery also 1
A. Yes.
Q. I hand yon four photographs, which are marked Defendant's Exhibits 1 through 4, inclusive, and which have been
filed in the taking of these depositions and ask if you can
identify the person or persons portrayed in these photographs.
Mr. Hicks : Let the record show the same objection as
previously made.
A. That is Edna Satterwhite. She is the one that Jived
out in that cabin.
·
Q. Have yon ever known her by any other name Y
A. No, sir, I did not. They just came in as Mr. and 'i\lrs.
Satterwhite. That is the only way.
Q. Do you know the fun name of ~Ir. Satterwnite7
A. :Manley, was all she called him. I do not
page 17 ~ know any initial, or anything.
Q. ,Vhen did tliey first come to your premises r
A. If you can read my writing, they came in May 26 of
1951 and they moved November 5. They paid by the week for
the rent.
Q. ,vhat is the record to which you are referring!
A. Tllis is the way I keep the books. When they move in
I mark down each week tl1ey pay me.
Q. That, then, is the book that you have kept in the conduct
of your business Y
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1llary D. lVagner.
A. Yes. This is one of them. Every year I get a new one.
This is for 1951.
Q. ,,TJ10 made the entries that are contained there T
A. I did.
Q. ,vhat sort of accommodations did they occupy on your
premises 1
A.
en, they had a bedroom and kitchen, and that was all,
just a small, well, it was a housekeeping cabin.
Q. It was not a separate cabin 7
A. Yes, it was to itself.
page 18 ~ Q. The bedroom and kitchen, to which you ref er, were they, or were they not, all of the rooms
in that cabin T
A. Yes, and they had an outside bathroom.
Q. And what furniture was in the roomsT
A. Bed and wardrobe and chairs and bureau in the bedroom, and then a stove and· ice-box table and chairs in the
kitchen.
Q. I believe you previously testified that they left on
November 5, 19511
A. Yes:
Q. Did they at any time thereafter return to your premises?
A. They came back and I do not believe I had a place for
them-I was thinking about it after :Mr. Rouse left this
morning-and I think they went to Manhattan Beach and got
a place to live. I do not know whether you have that down or
not.
Q. Do you know what date that was7
A. No, I do not. No, because I did not write it down that
they came back or anything, but I know we had been filled
up. That is the way it seems to me. I did not
page 19 ~ think of them any more. I saw her downtown after
she came hack and she said, she asked me if I had
a place, and they said they had gotten a house up at Manhattan Beach.
Q. Do you know, of your own knowledge, from whom they
got a place at Manhattan Beacl1 T
A. No, I do not. I never asked her.
Q. Can you state approximately how long tllat was after
November 5?
A. No, I cannot remember. I don't remember. Probably
in tlle spring, but I clon 't remember just when it was.
Q. Did they, or did the)' not, have an automobile?

,v
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A. They had a blue coupe. I do not remember what make
it was.
Q. What license plates did it carry, what state, that is 'I
A. I believe they had Virginia tags. I am not positive
about that.
Q. Did they at any time leave any forwarding address with
you¥
A. No, never.
Q. How often did you sec them during this
page 20 } period of some five months 'I
A. That they were out there1
Q. Yes.
A. I live, I guess, about 25 or 50 feet, my house is from the
cabin, and I would see them coming in and out, and then they
would come in every week, they paid their rent regularly,
never had any trouble with them over that.
Q. Do you, of your own knowledge, know whether they lived
together in the cabin during that time?
A. You mean l\fon]ey and Mrs. Satterwhite 'I
Q. Yes.
·
A. Yes, they were together. Dr. Brice pulled a tooth for
him when he was there, and I remember be had so much
trouble with that.
Q. Do you, or do you not, know a lady by the name of Edna
Ray Stanley'/
A. No, sir. I just know her as Satterwhite, if she is the
same person, Edna Satterwhite.
:Mr. Cabell: That is all.
l\fr. Hicks: Let the record show, without waiving my objection to the photographs, I have just this one
page 21 } question.
CROSS EXAMINATION ..
Bv Mr. Hicks:
·Q. Have you seen these photographs before, 1\frs. Wagner?
A. No, I have not.
Q. Now, directing your attention to October of 1951A. October, yes.
Q. The last two weeks in October of 1951, did you see Mr.
and Mrs. Satterwh,ite were occupying the quarters that they
rented'/
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A. Indeed I do not remember. I _get so many people out
there it is bard to keep track of them all the time. I imagine
they were, but I really could not say. I do not know whether
they -did ,or not.
Q. .As a matter of fact., you do not know that they actually
-Occupied those quarters at any time between the 1st of Octo·
ber and November 5, do you?
A. I know, well, they were there off and on, be~use I
·would not see them every day, but as far as I know they
paid the rent up until November 5.
Q. Can you swPar the lady you know as Mrs.
])age 22} Satterwhite was actually occupying those quarters
in, let us say, the last week of October?
A. I could not, because I do not remember. It is hard to
think back. I have got seventeen trailers out there and four
-cabins and I cannot keep track of everybody.
Q. Can you swear that this lady that you designate and
know as Mrs. Satterwhite actually occupied those q1,1arters at
,anv time in November of 19517
A. No, I could not. I do not know whether she would be
there or not. I know they paid their rent. They paid on
October 29th. She paid me, and then that paid them up to
November 5.
Q. Did she pay the rent on October 29th1
A. I don't remember whether he did or she paid. I know
-sometimes when he got paid be would come in and pay me,
and sometimes, the next day, she would come in and pay.
Q. As I understand you, they did not come back to live
there again after November 5T
A. Not that I can remember.
Q. 19511
A. No. I saw them in town after that, one day
l)age 23} down at the A. & P. store.
Q. Do you of your own knowledge know that they
lived anvwhere else in Marvland?
A. At'Manhattan Beacl1 after that is all I know, but I could
not tell you where or wbo with, or anytl1ing.
Q. Did you ever go over to Manhattan Beach?
A. No, sir. I had no connection with them at all. I do
not get familiar with any of the people out there.
i\fr. Hicks: I believe that is all
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RE-DIRECT EXAMINATION.

By :Mr. Cabell:
Q. I would like to ask you one more question : '\Vas Edna:
Satterwhite, as you have identified her, employed during the·
time she was living on your premises?
A. Let me see. I do not think so. I do not remember, but
I do not believe she worked.
Mr. Cabell~ No further questions.
RE-CROSS EXAMINATION.

Bv :Mr. Hicks:
·Q. :May I ask one question: Are you definitely sure she was
was not working during that time 1
page 24} A. No, I could not say for sure, but I am almost
. sure tlmt she was not.
Mr. Lee: I Imvc no questions.
Mr. Cabell: Do you waive the reading and signing of your
deposition and authorize tl1e Notary to sign your name to it'?'
The Witness i 'Yes.
MARY D. "\\!AGNER
Name of the witness signed
by the Notary Public.
(Examination of witness concluded.)
page 25

~

Thereupon, at 4 :45 o'clock P. M., the taking of
these depositions was adjourned to the home of
Clements Martin Wagner, Shady Oak, Awmpolis, :M:ai·yland.
ThereuponGLEl\IENTS MARTIN WAGNE.."'R,
a witness of lawful age, having been duly swom by the Notary,,
produced 011 behalf of the defendants, testified as follows:
DIRECT EXAMINATION.

Bv l\fr. Cabell:
·Q. W1Il you state your name, age and occupation?
A. My age is forty-two, coming July 30th. I was born
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July 30, 1911. l\Iy uarne is Clements :Martin ·wagner. I operate the trailer park of the Shady Oak and this place down
here known as the Shady Oak Trading Post. I also have a
partner in that with me.
Q. How long have you operated the trailer camp?
A.. ,ve moved here in 1920 and it has been, more or lessit was not trailers in those days, it was tents, and the people
slept in automobiles, or wagons, and they used tents, and we
catered to the general public in there.
e served
page 26 r meals and we rented houses, we had cabins and so
forth, ever since 1920.
Q. I hand you four photographs, which have been marked
Defendants' Exhibits 1 through 4, inclusive, and ask you if
you can identify the person or persons, shown in these photographs?

,v

Mr. Hicks: Let the record show the same objection for
the reasons noted.
A. This one here (indicating Exhibit 3) does not show up
very good facially, and this woman, I would say it was Sattemeyer.
Q. ,v1rnt did you say?
A. Snttemeyer or Satterwhite. There were people wl10
lived in this house o,·er here by the name of Satterneyer, but
this is Satterwhite. I would say these were her, but the pictures are not as dear as this one here (indicating Exhibit
No. 1). This one here with her putting a cigarette up to her
face, it is awful dark. It is a possibility of it not being her.
I would not want to say it is or it is not, but these other tlire<i
I would sav were definitely her.
page 27 r Q. How ~lid you make the acquaintance of this
lady you identify us :Mrs. Satterwhite?
A. ,Just seeing lier around. Of course, we rent these plac(ls
down here. She would come down to the Trading Post several times and bought things from us. One time was a thermos
bottle I sold them, and also sold her husband a pair of work
shoes.
Q. " 7 hen did this take place?
A. The date, I can't help you there. I have no date of that.
That ii,; when he was working at Crownsvillc at the time.
Q. Where was he living at the time?
A. In one of our cabins here.
Q. \Vhere was she living at the time7
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A. She was living with him in the cabin.
Q. Do you know approximately when that was 1
A. I would say it was warm weather. It was through theI would say toward fall, the lutter part of the summer, toward
fall.
Q. Do you know in what year it was!
A. I couldn't say. I couldn't say what year unpage 28 ~ less I look on the book and sea what dates they
were here. I ean look at our registry book and
tell you what year it was.
As I told you before, my time does not mean a whole lot to
me, and I do not keep track of dates and time very mucl1, and
I do not remember names very well, eitller.
Q. ,vhich of your cabins did Mr. and 1Irs. Satterwhite, as
you have identified them, live iu 1
A. Well, it probably has a number on it, but I do not know
the number. It was the center one of three in a row. It is the
one iu the center.
Q. 'What was the size of that cabin as to number of rooms 1
A. Two rooms.
Q. ,vhat were those two rooms?
A. Kitchen and bedroom.
Q. How is the bedroom furnished7
A. One double bed, plus the otlier bedroom accessories.
Q. Do you know when Mr. and Mrs. Satterwhite, as you
have called them, lived here?
A. No, I do not. I really do not know.
l\f r. Cabell: I have 110 further questions.
The Witness: Of course, we have the book right
here if you want to check the date.
l\fr. Cabell: That has already been done. I have no further
questions.
l\fr. Lee: I have no questions.
:Mr. Hicks: Neither have I.
l\[r. Cabell: Do you waive the reading and signing of your
deposition and authorize the Notary Public to sign your name
thereto?
The Witness : Yes, I do.

page 29

~

CLEMENTS MARTIN "rAGNER.
Name of the Witness signed by
the Notary Public.
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.(Thereupon, at 5 o'clock, the taki°'g .of these depositions
was adjourned to the home of Albert Tyler, :Mortar Lane,
.Anna polis.)
_page 30}

Mortar Lane, Annapolis, Maryland.
5!20 o'clock P. M.

Ther.e.uponMRS. HELEN .MARGUERITE TYLER,
.a witness of lawful age, produced on behalf of the defendants,
.having been duly sworn by the Notary, testified as follows!
DIRECT EXAMINATION•
.By Mr. Cabell:
Q. ·wm you state your full name 7
A. Helen Marguerite Tyler.
Q. 'Where do you live?
A. Mortar Lane, Annapolis.
Q. Your occupation?
A. Nurses' aid, at the Anne Arundel General Hospital.
Q. "That is your age 7
A. I am forty-four.
Q. ·wm you state wliether or not you bave ever lived at
·the premises owned by the W agners known as Shady Oak Y
A. Yes.
Q. ,:v11en7
page 31 } A. I lived there for almost a year, I guess. The
exact month I do not know. From January, I guess
it was almost two years.
Q. Can you give the approximate dates, what years those
·were?
A. I know I went there in January about two years ago.
Q. 'What year would that be 1
A. Well, it was in 1950 then.
Q. ,vhen did you leave there 7
A. ,ve left there last April, just around about the 17th,
I imagine, I don't remember.
Q. That would be 19527
A. Yes, in April of 1952.
Q. I hand yon four pl1otographs and ask you whether or
.not you can identify the person or persons, thereon.
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l\Ir. Hicks: Let the record show the same objection for
the reasons already stated.
A. This is Edna Satterwhite-all of them arc.
Q. Where dicl you know the lady you have identified 1
A. She lived iu a cabin right next to us. \Ve had
page 32 ~ one cabin and she had the next one.
Q. Did she live there alone¥
A. I always thought Manley Satterwhite was her husband.
He is a stout guy. She told me he was her husband, :Manley.
Q. How long dicl she live there with him~
A. I guess she was there six or seven months.
Q. Can you state when that wast
A. She lived there before I came there, you sec, and she·
moved, they went back to Virginia, or something, and then
she bas been .up to see me not so long ago-I guess that was
toward the end of spring, him and her, I mcnn, toward the·
end of tlrn summer, were up to see me since we live down here.
Q. During the time that they lived there next to you, did
they or not represent themselves to he man nnd wifef
A. That is what they always told me. We thought they
were. She told me it was her husband. I did not know. Supposed to be Mr. and l\Irs. Satterwhite. I know they got their
mail that way.
page 33 } Q. Did you know her to go by any other name
during that time?
A. Only ''Edna''.
Q. \Vere they, or were they not, living there under that
name during the months of October and November, 19511
A. Let me think. That I would not want to be sure of,
because I do not remember. I know when I Ii,·ed there thev
lived out tliere, but I just don't remember.
·
:Mr. CabeII: That is all.

CROSS EXAi\flNATION.
By 1Ir. Hicks:
Q. Now, as I understand yon, you moved to the Wagner
cabin in January, 19507
A. Yes.
Q. And yon say that these people, :Mr. and Mrs. Satterwhite, were then living tl1eref
A. They were living tliere before we got there. That is
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how I got acquainted with them. They were in there before
we moved there.
Q. And they lived there some six or seven months?
A. I guess they did, if not more.
Q. So that they must have moved away from
page 3+ ~ there in the year 19501
A. Ycs. I don't know where they went to. They
went to Virginia, somebody told me.
Q. Now, is that the only time you know they lived at the
,vag11ers', as far ns you know?
A. As far as I know they did, they lived there, but they
did come back in the summer, they came back to see us in the
summer.
Q. Of 1950?
A. This past summer, and they were going to get a job.
They tried to get her husband to go for a job, and they got a
job o,·cr at Trombics, and that was the encl of it. I never heard
any more of Trombies from that time on. They only stayed
four hours up here. They came up and went right back.
1'Ir. Hicks: That is all.
RE-DIRECT EXAMINATION.

By Mr. Cabell:
Q. Mrs. Tyler, the reporter has read back to you the testimony that you gave concerning the times that you
page 35 ~ lived at Shady Oak. Now, having heard what you
testified to, and in view of the questions asked you
by Mr. Hicks, what year was it that you lived there, was it
1950 or 1951?
Mr. Hicks: Well, now1\Ir. Cnhe1l: She has testified to two years ago.
The Witness: It has been two years ago, I know.
l\fr. Hicks: She also testified it was 1950.
:\Ir. Cabell: There is obviously confusion in her mind on
that. This is 1953.

A. I know it is.
Q. Was it two years ago or wns it in 1950¥
A. This April coming, we will be here a yenr, so we came
out of Shadv Oak in April. I went there in Januarv ancl we
liYed there almost two years in that cabin,
.
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Q. In other words you li,·cd thercA. -until last year. April, we moved here.
Q. You lived there back from April of 1952, which is April
of last year, almost two years?
A. Ahnost two years.
Q. In other words, you came there in the first of January,
the year before last April 'I
page 36 } A. Yes.
Q. Which would be, would it not, January, 19517
A. January, 1951.
Q. So then it was during the year 1951 that you knew Mrs.
Satterwhite?
A. Yes. I knew her well.

l\Ir. Cabell: That is all.
RE-CROSS EXAMINATION.
B~· Mr. Hicks:
Q. Are you positive now it was ]951 that you moved there
instead of 1950?

A. No, because I lmve only been married a year-I mean,
I have been married three years this March. I just moved
hack up there.
Q. You mean l\Iarch, 1953, you would have been married
three years?
A. Yes.
Q. So you were married in :March, 1950?
A. Yes.
Q. And it was the following January you moved there?
A. It was the following ,January we all moved to
page 37 } Shady Oak and just bad a room.
Q. You do not know exactly how long these people you have designated as Mr. and 1\frs. Satterwhite lived
there after vou moved there?
A. You mean how long they were there before we were
there?
Q. No, afterwards. In other words, do you know how long
they lived there after you moved there?
A. No, sir, I do not.
Mr. Hicks: That is all.

• .. I
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RE-DIRECT EXAMINATIO:t;s.
By ::\Ir. Lee:
.
Q. I have a couple questions: Do you recall when Mr. and
)Irs. Satterwhite moved awny from their cabin, not the date
necessarily, but do you recall the circumstances when they
left'/
A. Do you mean ,vhy tliey left?
Q. No, just nt the time, do you recall tl1eir moving¥
A. I remember when they moved, because she left him and
-went to Virginia. .
Q. She left before be left'?
page 38 ~ A. Yes, and then he stayed out the cabin for a
while and finally they made up and we took her to
,Yashington, and she left that night, and he stayed around a
week or so and he went after her and gave up the cabin out
there at Shady Oak. He went to Virginia after her.
Q. He gave up the cabin the time he went back to Virginia 7
A. Yes.
Q. Did he say he was going back after her?

Mr. Hicks: I object to tlie question, because it is hearsay.

A. I knew he went after her because I bad made phone calls
for him to her home because her people would not let them
talk to each other. They dicl not wnnt her to have anything
to do with him, and I made some phone calls to her for him.
Q. You made some pl10ne calls to her from here?
A. Not at my house, but across the street.
Q. And you talked to Edna in Virginia Y
A. Yes, and my daughter-in-law and my son, they took me
down to get him.
page 39} Q. How long was that after she had IefU
A. I guess it was about two weeks. He fooled
around by calling and ca11ing her to come back.
Q. What was the nature of those phone calls?
A. He wanted to meet lrnr. I do not know whether he ever
·got to it. I do not know, but the kid said:M r. Hicks: I object to that as hearsay.

By Mr. Lee:
Q. Vvhen yon talked to her clown there, what was the nature
,of your conversation?
A. I just told her he wanted her to come back and asked
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when he could meet her. She said if it wasn 1t for her people,
she did not know what to do, and she said finally her mother
was not going to run he1· life and so she decided on coming
back.
Q. Diel you see her after he went do\\,1 there to get her f
A. Yes. I saw them in the summer.
Q. Let me rephrase that question: ·when he went down to
get her, did he bring I1er bncld
A. Yes, and they went up along the Magotlly and lived. I
never was in tlwii· home. I never had time to go
page 40 ~ up there.
Q. How long after he went down to get her, did
you see her, what length of time intervened?
A. I don't. know, about a week, before they came back.
Q. Did you .see them together at that tim.e 1
A. Wben they came back, yes. \Ve were very good friends.
Q. When tl1ey came back, they visited you at your cabin:
there?
A. Down bere, you mean?
Q. Yes, after lie Imel gone down to bring· her back, they
visited you, did they! And did they ever indicate to you they
were going to try to find a place to live here together again ?
A. They already bad the place where the~· lived. In about
a month they left there and I did not know where they went for
a while, and I never saw them any more until summer. They
had one little room or two up on the l\fagothy. She would come
clown to my house ancl wash her clothes in the washing machine. She drives, she has her own car, or he has
page 41 ~ it.
Q. What kind. of a car was that?
A. That I do not know. A car is just a car to me.
Q. Do you recall the colo1· 1
.A. They had a larger car, and got a smaller one, a coupe,.
they got it out at Shady Oak, that place by the Dinner Bell.
She used to bring the wusliiu.g down and we did our washing
togetber.
Mr. Lee: That is nil.

RE-CROSS EXAMINATION.
By Mr-. Hicks:
Q. Let me ask you this: With reference to the time that she
was in Virginia and Mr. Satterwhite went back to Virginia,,
where were you living then?

L. L. :Matthews, Etc. v. D. Q. Hicks, Jr., Adm'r., Etc.

37

Helen Marguerite Tyler.
A. Still out in Shady Oak.
Q. Auel, as I understand you, when they returned to :Maryland thev did not return to Shady Oak?
A. No·, sir.
·
Q. But they r,~turned to what pluce was tliat7
A. The l\fogothy.
Q. Where is that 1
page 42 } A. I do not know. It is clown the country some
place. It is what they cull them places where the
water is, little houses and beaches.
Bv l\fr. Cabell:
•Q. Cabanas?
:Mr. Hicks: Cabins.

A. They are cabins like along the river there. The l\[agothy
is a river and tliere are these little houses.
Q. ,vere yon ever down there?
A. No, sir, never had time. I work from three to eleven and
· get one day off a week, nnd never had time to go tllere.
Q. Rut from time to time she would come up here!
A. Not here.
Q. Back to Shady Oak and do washing with you?
A. She used to do her washing with me. She did not have
no washing machine. I did.
Q. ·where was she working them'!
A. She did not work. She never worked. I worked but she
didn't.
Q. ,vhere was l\fr. Satterwhite working?
A. At a construction company of some kind.
pag·e 43 } Q. ,ven, are they over there now?
A. \Vho?
Q. These people that you call )fr. and )frs. Satterwhite?
A. I do not know where thev are at. I have not saw them
since this summer. They cu-me up from Virginia, they told
us.
Q. You do not know when they went back to Virginia?
A. No, sir. That is why I ask yon if they are still alive.
Q. As a matter of fact, you do not know whether they were
Jiving at the J\fngothy, do you?
A. I do not know just the house, but I know they were ovel'
there. They came back this summer and wanted to get a joh
mid my husband told him he could get a job over at Trombies,
but we never saw them again.
·
Q. How did you know where she was!
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A. ·when?
Q. \Vhen she was visiting you ancl washing clothes?
A. She wanted me to come see her and she was going to take
me out to where she was at, ancl how many rooms
I>age 44 } sl1e bad. An old man owned the house, just had
this place and different things about the house, you
know how women talk, the way it is built, and what is in it;
vou know l1ow it is. But I did not have the time. I clicl not
j,ave much time to myself. I work all of the time, you see.
Q. Did all of that happen in 1952, or did some of it happen ·
in 1951 ! Can you give me some time, give me some time you
are speaking about now?
A. This all happened summer hefore last.
Q. Summer before last?
A. Yes. They never stayed very long in one place.
·Q. You are speaking now of the summer of 195U
A. Yes.
Q. That you were all washing clotl1es together?
A. Yes. She always did her washing with me. In fact, she
clid that when she lived out there. She was the only one I knew ·
around there.
·
Q. She was living down at the l\fagothy in the summer of
1951?
A. Yes. She was not down there too long. They did not
stay down there too long.
page 45 } Q. That was the summer before last summed
A. Yes. They were not there long. They were
going to Virginia.
Q. Did they go to Virginia?
A. That is what they were supposed to do. He said he
<li<ln 't have no job. I never saw him no more until they came
np and he said they were living at his brother Willie's.
Q. You moved here in April, 1952?
A. Yes.
Q. You were here last summerf
A. Yes.
Q. Were they in Virginia, tl1en?
A. I do not know where they were at then. I never saw
them until the late part of the summer. They told me they
were in Virginia, and they gave me the address to write to. I
think that is the brother's home, William Satterwhite.
l\fr. Hicks: That is all.
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RE-DIRECT EXA1UNATI0N.
By l\Ir. Lee:
pngc 46 ~ 1'fr. Lee: I have one other line of questioning:
You have testified that Manley Satterwhite went
to Virginia to get Edna after she liad gone down there?
A. Yes, sl1e left first.
Q. And that you saw tliem shortly thereafter when they
,came back to l\Iaryland?
A. Yes.
Q. Are you positive that the season was in the summer, or
could it have been in the spring, or in the fall-are you positive as to what season it was Y
A. It was warm weather, because we took her to ,vashingfon to get the bus to Vir1=,>inia. It wasn't cold. I do not know
what month it was. I couldn't tell you tlmt. · I know it was
,.varm.
Q. And then they came back to ifaryland i
A. It was not long after that they came back, and it was
still warm weather, and it was not over two weeks when he
went down there.
Q. But you are not positive as to what season it was 7
A. It was not winter. It was warm weather.
1

l\Ir. Hicks: I object to that question as the answer lms been given several times.
:Mr. Lee: That is all.
l\Ir. Cabell: Do you waive the reading and signing of this
deposition and authorize the Notary to sign it for you'/
The Witness: I do.

page 47 }

HELEN MARGUERITE TYLER
Name of the Witness signed by
the Notary Public.
(Examination of the witness concluded.)
(Thereupon, at 6 o'clock P. l\I., the taking of these.depositions was concluded.)

•

•

•

Transcript of all of the evidence and other incidents in the
:above when tried on September 29, 1953, before Honorable
Leon M. Bazile and a jury.

•

•

•

•

•
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Note: The jury is duly impaneled, witnesses are
sworn and excluded, and opening statements of
counsel are begun. During said opening statements }ifr_
}ifoncure stated:
1\[r. l\loncure: I intend to show that the widow of the decedent l\[rs. Stanley was living in:Mr. Butzner: I do not like to interrupt but we arc going
to get into something that runs all tTie way through the theme·
of this. I think the statute is quite clear in regard to it. I
would like to take it up with the Court. I am sure counsel does
not want to make any statement which is improper, and I
think i'or the benefit of both of us we sllould take it up at tliis:
time.
The Court: I tliink thnt that has nothing to do with an opening statement. An opening statement is to explain the case.
l\fr. l\foncurc: If Your Honor pleaseThe Court: I know, Mr. :Moncure. That is a matter I will
have to rule on when it comes up. I do not think it has any
plnce in the opening statement. The opening statement concerns the accident and the facts you expect to prove as to liability or not, not any extraneous1\[1·. Moncure: l\foy I state my reason to tlie Court as to·
why I think it is proper?
png·e 4 r The Court: No, sir.
1'[r. Moncure: I am not going to state whut I am
going· to say.
The Court: No, sir.
:\[r. :Moncure: Then I take my exception for the record.
The Court: Yes, sir, you may except. But .in openingstntement is not mnde to bring in extraneous matters. It is
made to explain the case. You may be able to get that in later
on, but you cannot bring it in in your opening statement, because if it is not proper yon will prejudice the case.
l\[r. :\Ioncure: I will take my exception and be careful toThe Court: All right, l\Ir. :Moncure.
)fr. :Moncure: Counsel for the defendants excepts to Y0111'
Honor's ruling on the ground thnt nn opening· statement
Rhoulcl tell tlle jury what your defenses arc, what all of the defenses arc, and what facts you expect to prove in the presentation of your evidence. And to cut conns~l off from telling the
jury the full facts in a matter that will later come up in evidence is reversible error. An opening statement is made for
the purpose of enligl1tening the jury as to wlmt you expect to
prove. Counsel for the defendant therefore excepts
page 5 ~ to Your Honor's ruling. ,ve submit that the type
and class of evidence, which will later be placed in
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the record to show what is now intended, is set forth in tbe
pleadings in this case. There lms been no motion to strike it
out. It is the real defense in this case, and it goes to the
measure of dmnages if this jury shoulcl find this defendant
liable. And anything going- to the mitigation of damages, in
mitigation or proof, is perfectly proper to be told to a jury,
where the allegations therefor are so made in this case. ,ve
feel that anything which has any bearing on the amount of
money this woman may get is certainly admissible, and we
therefore except to the Court's ruling in not allowing a reference to be made to it in the opening statement.
l\fr. Butzner: If Your Honor please, l\f r. :Moncure has laid
down ample exceptions for the record. Now he is just trying
to beat the thing.
The Court: I am not going to let you go any further, 1\[r.
1Ioncure. An opening statement in my opinion is designed
to explain the case that is to be tried before the jury. Now the
case that we have before the jury does not involve the disposition of the proceeds if the jury should bring in a verdict.
It involves the merits of the case, namely whether
page 5a ~ or not this man was guilty of negligence, and
whether he caused the death of this man or not.
Now those are the thing-s you explain to the jury. The other
thing is something collateral.
:Mr. l\Ioncure: I except to His Honor's statement that the
only thing involved here is the question of liability, on the
ground that. the question of' danmges is just as much involved
as the question of liability. Ancl we object to the statements
made by the Court in the presence of the jury,The Court: Yes, sir, yes, sir, all right.
::\[r. l\loncure: Let me finish, sir.
The Court: Mr. Moncure1\Ir. :Moncure: I am being cut off from making my opening
statement.
The Court: You go ahead nncl make any statements yon
want about the merits of the case.
)Ir. :Moncure: Counsel further excepts on the ground that
having been cut off from one of the material facts of his opening statement he keeps his seat and has nothing more to say
on the subject. He cannot properly make an opening statement unless he makes a full statement.
Note: After a short off-the-record discussion at the Bench
the taking of evidence was commenced, viz:
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A. R. SISSON,
a witness introduced in behalf of the plaintiff, first
being duly sworn, testified as follows:

page 6 }

DIRECT EXAl\IlNATION.

BY Mr. Hicks:
·Q. What is your full name, please, sirt
A. A. R. Sisson.
Q. 011 November 16, 1951 were you a member of the State
Police Force of Virginia?
A. Yes, sir, at that time I was employed as a Trooper with
1he Virginia State Police.
Q. On that date did you have occasion to investigate an accident in which Welford Stanley was involved 1
A. Yes, sir, I did.
Q. State where the accident occurred and at approximately
what time of clay?
A. This accident occurred in Caroline County on US Route
1 approximafoly two miles north of Ladysmith, or closer toit was approximately 500 feet south of the intersection of
Iloute 634.
This accident occurred on a Friday, approximately 3 :15 in
the afternoon. I arrived at the scene approximately
page 7 ~ 30 minutes after the accident occurred.
Q. What was the condition of the road and the
weather?
A. On that day at the point of the accident it was a straigl1t
lenJl road, blacktop, open country, tl1e road was dry, no clef'ect.s, traffic lanes were painted, daylight, cloudy.
Q. State the results of your investigation?
A. \VJ10n I nrrived at the scene of the accident, as I said it
wns npproximatcly 30 minutes after it occurred, I found a 1947
International tractor pulling· a trailer. The tractor had been
operuted hy "1'illiam Clevelmul Hicks, Stony Creek, Virginia,
regii,;tered to :Matthews and Tereschenko of Stony Creek, Virginia.
I found a road roller which had been operated by Welford
~,lngg Stanley of Beaver Dam, Virginia, owned by the Department of Highways, Commonwealth of Virginia.
When I arrived at the scene the road roller was-prior to
the accident both of these vehicles hnd been headed south on
Route 1, coming from the north beaded in a southerly direction.
The road roller which had been operated by l\fr. Stanley
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was on its top. There were physical damages to the
road showing the point of imJ)act occurred in the
.extreme right or the extreme western lane. At that
}Joint it is a four-lane highway, the two southbound Innes are
divided by a broken white line. And from the point of impact
.the road roller was 18 steps south of the point of impact.
Q. What do you mean by 18 steps, feet or yards 01· what?
A. Eighteen paces, normal paces, approximately three feet
each.
This road roller was headed back in a northeasterly direction with the rear end south on its top, headed the front end
.diagounlly toward the shoulder of the road. It was completely
·Off the hard surface.
The tractor and trailer was still headed south on the extreme east side of the road.
The evidence showed there were nine steps of skid marks
prior to the impact. From the point of impact the truck
swerved to its left 44 steps to where the wheels of the "truck
went off of the left shoulder of the highway. The truck continued along the left shoulder of the highway 55 more steps
to where it came to rest, with the two left wheels in the ditch,
the right wheels on the shoulder.
.
Q. You said the vehicle driven by Hicks was
page 9 ~ owned by :Messrs. Matthews and Terescbenko, is that
your statement?
A. That's correct..
Q. \Vas the trailer loaded or empty 7
A. Empty. As I recall it was a flat trailer such as is used
for lumling lumber.
Q. Looking north from the point of impact approximately
what distance visibility would you say there was 1
A. From the llDint of impact north would be at least 150
yards to the brow of the hill. Clear visibility from the brow
of the hill to the point of impact. Then there is a slight
downgrade going down for a considerable distance.
Q. Downgrade going north?
A. Yes, sir.
Q. In other words, coming south you are going slightly
upgrade?
A. A truck going south would be coming upgrade over the
brow of the hill. Then proceeded approximately 150 yards
from the brow of the hill to the point of impact.
Q. Did you interview the driver of the truck?

page 8
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A. Yes, sir, at that time when I arrived the
driver of the truck was nt the scene. 1'lr. Stanl~:r
had been removed by ambulance by the Fredericksburg Rescue Squad to the hospital in Fredcricks·burg. I wasnever able to question llfr. Stanley.
Q. Did Mr. Stanley die. as a result of the accident?
A. I arrived at the scene of the accident at 3 :45 and when
I arrived at Fredericksburg Hospital at 5 :25 Mr. Stanley
was dead. I don't know how soon after the accident he died
but he was dead when I arrived at the hospital.
At the scene I questioned Hicks. Of course at that time I
<lid not kno,v the condition of Stanley, how serious it was, he·
was issued a summons to appear in Court. And his statement to me at that time was that he was proceeding south on
Route 1. Now as to vehicle No. 2 thereQ. Explain wbich is which for the record, please.
A .. Yes, sir. No. 2 is the road roller. He did not see No. 2.
The wav I have it written here is because the car was in front
of him and he could not pass because the car was beside him.
He said that he was in fourth gear to get over the hill.
Q. Did you examine the truck itself to sec by
page 11 r what means it went over to where you found it
from Hie point of impact?
A. I examined both vehicles pretty thoroughly. The right
front of the truck with the exception of the left fender and
headlight struck the rear of the road 1:oller, completely from
the inside of the left fender across the front of the truck had
been struck by the rear of tfle road roller. The rear of the
rond roller ";as practically a flat S(luare back on it. The·
rond roller was damaged on tI1e rear, front and top.
Of course at the time I arrived it was on its top. The·
truck was damaged on the right front, considerable impact,
the fan, radiator and aII were driven back against the engine.
The driveshaft of the truck was broken loose from the housing-.
At the time it was examined it was sifting in the left ditch
of No. 1 Hig}nnt~' headed south.
I. might say tlmt exnmination at the scene from the point
of impact to wI1ere the truck came to rest sI1owed no skid
marks or brake marks, swerve marks until just prior to the
stonping of the truck, where it stopped on the shoulder. The
trailer wheels had locked just a few inches before it came to
rest.
Q. Fr?m your observation of the truek did it go from the
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-r
point of impact to the point wher.e it stopped under
pu'ge 12 } ·its own power 1 ·
.A. From observation of the truck at the scene
of the accident it would have to go on its own power because the drivesha.ft was broken completely loose and it would
have no po,ver of its own to pull forward;
: Q. The totnl distance from the point of impact to where
the truck stopped was how far?
' A. 44 steps and 55 steps, that would be 99, that would be
99 steps which would be approximately 300 feet.

CROSS EXA:\HNATION.
Bv 1fr. :\Ioncure:
· 'Q. I believe yon told us that the driver said he did not sec
the road roller because the car was in front of him, that is
what you told us just now?
A. Yes, sir.
Q. Did not he also add to that, "That when it pulled out
to pass that he started to pull out, hut a car was facing him
and he was unahle to pull out at that tiine," didn't he add
thnt to that, isn't that ,,·hat he told you?
A. His stntcment to me was that, as I have it written here,
the only statement which I took from him, was that the driver
of the truck said he did not see No. 2 because the car
page 13 } was in front of him, said he could not pass becau~e
the cni· was beside him. He said he was in fourth
gear to get up the hill.
.
Q. Now you testified in the hearing on this matter on
No,·<'lnber 29, 1951, did yon not, sir, when it was freslrnr in
vonr mind that it is 11ow7
·
· A. Yes, sir, it was fresher at tlm t time.
· Q. And I ask you if you did not make this statement: "The
driver sai,l he clicln 't see the road rol1er because a car was in
front of him ancl .tlmt when it pulled out to pass that he
stnrtcd to pull out, ln\t a car was facing him and he wns miable to pull out at that time-"
·
The Court: A cm; facing him?

:\Ir. Moncure: That is what he is testif:ving to. He stnt<><l
that when the truck started across the road rather than block
the road be dl'ove it on ncross to the position over here and
drove it down the ditch and t11en applied the brakes to stop
it," did not he tell you thnt, too?
.
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A. I <lon 't have any notes on that, sir. It is very possible
that he did tell me that, I di<ln 't make a complete note of all
of our conversation. It was quite a few things that we discussed at the scene that I probably remembered at
page 14 ~ that time. It's been two years ago.
Q. So you were more probably correct when you
testified on November 29th than you are now just from your
meager notes, isn't that correct?
A. These notes I have here are the same ones I had then .
...:\.nv other statements I made of what he said were from
meinory of what he told me or our conversation, which I
cannot say that I rel'nll or I did not remember, I don't know
whether he said it or not.
Q. You don't know whether you said this or not ( referring
to said transcript)'?
A. If it is in there I said it.
Q. Then did not you also say, as you said today thnt "I
made an examination of the truck at that point and found
the brakes had been applied to stop it, but the driveshaft was
hroken aloosc completely from the housing-; it was sitting at
least 6 to 8 inches off; instead of being in the housing," and
then vou mention these measurements of 44 yards and 55
yards: an<l you say it came to rest in the ditch after the
driver ha<l applied the brakes. So there was no braking in
that distance of 44 yards or 55 ·yards until just before he
stopped?
page 15 ~ A. That is what I just testified to.
Q. And he did tell you as you admitted that when
1he truck started across the road rather than block the road
he dro,·e on across to the position o,·er there and drove it down
in the ditch, then applied the brakes to stop it, you said be
iold you that?
A. Since that has been brought: back to my memory; I mean
from the notes which I don't have, I recall testifying to that
nt that time and I believe vou will check in those notes where
I said it was impossihle chic to the condition of the dri,·eshaft
he could not have possibly driven off the road, it had to roll
on its own power.
Q. I am not speaking· about the power; but he drove it without the apliration of hrnkes until just before heA. He g-uided it without the application of brakes before
l1e stormed.
Q. When you guide it you drive it, I did not mean the
motor was enrrying it, hut no effort was made by him to stop
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it when it was rolling this distance 1 As I understood you
just then you said lie stopped and then went off the road to
clear traffic, which lie could not do it, his housing was broken
and he had 110 momentum, but that he rolled over
page 16 ~ there 1mder his own momentum and did not attempt to stop it until he got over in the ditch so
that he wou]d not block the road, that is what he told you,
wasn't it1
A. V cry posibly, it's been two years ago.
Q. So there was no effort made by Hicks to stop this vehicle for this distance of 99 steps because he wanted to clear
the road and get out of the way and he rolled across 'l
A. As I testified to earlier, there were nine steps of skid
marks prior to tlie impact.
Q. So the only distance that he ran prior to this accident
was a total skidding distance of 27 feet if your paces are
three feet long?
A. That's righl
Q. And there are brnkes on the back nnd front on this equipment, aren't there, sir 1
A. Should have been.
Q. So the whole equipment, how long, 40 feet long, isn't it,
at least tllat?
A. Close to 45 I would say.
Q. So he never did skid even the length of bis vehicle before the impact, did he 1
A. Those nine steps of skid marks prior to the impact, it
was impossible to determine which set of wheels
page 17 } made those with the exception that they were dual
wheels. Had thev been the front whee]s he skidded
ei·e they his trailer wheels they did
to the point of impact.
not start until after the impact occurred. Do you follow me
Oil that?
Q. You can't tell wlwther the nine steps of skid marks were
before tl1e impact or afterwards?
A. That's true, thuy were prior to the point of impact,
hut wl1ether they were applied prior to the impact I don't
know, due to the fact tmctor-trailer wl1eels are about 20 feet
apart or in the neigl1borl10od, if tlrny were the tractor wheels
·skidding 27 feet his tractor less than 15 feet from the front
to where tlie front duals are, you liave about 4(} feet to where
the next duals are from the point of impact.
Q. You don't know which dual whec>ls made tlrnm?
A. No, I don't, if they were the tractor's tl1ey were prior

,v
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the impa~t, if th:~Y: -~~er~ the. tr.~ile.r'~, they_. wer~ after the
impact.
Q. So you don't know, but anyway there was no indication
but this 9 steps of skid mi6:ks? ·
·
A.. Nine steps.of skid marks prior to the point of impact on
the road.
· · ·. · · '·
· ·
· · · ·· · · ·
'
Q. The road is practically level there 7
A; The road is almost perfectly level ·at that
page 18 } point · · ·
··
Q. And he told you that he had his equipment
.
in fourth gead
A. He said: iu fourth ·gear, yes.
Bv the Court :
·Q. ,vhat do'yo1(meai1 bj fourth gead
A. It is ·11ext to your-well, it would depend,. the transmissio11 of that particular vehicle how it was geared, according to the diagram on the dash panel the gear in which the
stick ·was fo'cked would heve been .fifth gear but I understa11d
0

the gear had bee1i changed in that particular truckwhich would
make that p~rticular spot fifth gear.
·
Q. Fifth gear 1'
A. Yes, sir, most of those trucks are equipped with-in fact
practically nll of the heavy trucks are equipped with five forwa rel speeds, part of them witll two speeds in· each gear.
Q. ,vhat does the fourth or fifth gear mean?
A. Fifth gear is your highest road gear with the exception
of overdrive.
·
·
Q. That is ·your high s_pecd gear which is about ·like high
gear in a end
.
.
A. Yes, sir. Fourth is yoi1r next gear which is
page 19 ~ a gear tllat is used· mostly on the road ,vhcn yori
'
arc loaded. Verv seldom a loaded truck will ever
nm in fifth gear unless it is· on level road for a lorig distance~
Q. This was empty, wasn't it? ·
A. Ycs, sir, and he stated he put it in fourth gear to come
over the hill.
.
Q. He. w11s over the hill some distanre, wasn.'t he?
A. Yes, sir, he was some 150 yards from the brow of the
1iil1.
.
.
Q. And yon found the gear changed to fifth?
, A. No, sir, I did not say changed. I said it was in the position acc01·cling to tlrn diagram on the. panel of fifth gear, but
I understand in· this truck that the transmission had becP
changed, which. would make that fourth gear.

L. L. :Matthews, Etc. v. D. Q. Hicks, Jr., Adm'r., Etc.
A.

49

R. Sisson.

Bv )Ir. Butzncr:
· Q. Did you check to see whether the transmission had been
changed 1
A. If I had I would not lul\'e known. W'hat happens in the
transmissio11, that is n meclumic 's problem.
Mr. Butzner: 'rhen let the jury disregard what
page 20 ~ this particular trnck Imel because this Trooper
quite frankly docs not know whether this particular truck had it 01· not.
1Ir. :Moncure: The Trooper was making an investigatiou
of this accident, he found it was in fourth gear.
'11 he Coul't: But in the position of the fifth gear.
l\fr. l\Ioncul'e: Atlll he stnted to the jury that the investigation disclosed that the gcal' on this had been changed and it
was actually in fourth gear. Now is that evidence going to
be taken away or not, sir?
By the Con rt:
Q. How did you g(lt that information, Officer?
A. From the mechanic who examined this truck.
Q. That would be hearsay,. wouldu 't it, Mr. Sisson¥
A. ,veJl, the driVC'I' said that he was in fourth gear, aml
my examination found it to be in the position of fifth gear.
That is why I ehcckccl further on that. The rest of it is hearsay, as I told you gentlemen before, personally I don't know
about the t nmsmission.
The Court: Gentlemen, I think tllat is hearsay,
don't vou?
)h-.' Butzner: "-as it a reputable mechanie,
someone who ought to know Y I hate these statements to he
made by any Torn, Dick or Harry, hut if this man wns a goo<l
mechanic I am willing to let it in, if he isn't I think it should
be disregarded.
page 21

~

Bv Mr. Butzner:
·Q. '\Vas he a reputable man, a reputable meclianic?
A. I don't have his last name. All I know is that he is
nnmed Freil from Fred's Garage. Now what l1is last name is
I don't know.
Mr. Butzner: All 1·ight.
)Ir. l\foncnre: I can prove it anyway as far as that is
concerned.
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By Mr. Moncure:
Q. So as far as what other vehicles were passing up and
down that road, passing this road roller or coming up bebiud
it, yon of course don't know?
A. I don't know anything about that, sir.
Q. All you know is what you found when you got there 1
A. Yes, sir, I found the two vehicles. Of course
page 22 r some several cars were at the scene at that time.
And his statement that there were two other cars,
one in front and one passing.
Q. 9ne coming in on him and that's all you know, thank
you, str.

By :Mr. Hicks:
·Q. In the statement you made to :Mr. :Moncure when you
stated when the truck started across the road rather than
block the road he drove it 011 across and drove it down the
ditch and then applied the brakes to stop it. Arc you referring there to what occurred after the impact or not?
A . .All that had to occur after the impact where he started
across the road.
Witness stood aside.
EARLE CHILTON,
a witness introduced in behalf of the plaintiff, first being duly

sworn, testified as follows:
DIRECT EXAl\HNATION.
Bv :Mr. l\Ir. Hicks:
·Q. You arc l\fr. Earle Chilton?
A. Yes, sir.
Q. ,vhere do you live?
A. Farmer's Store.
Q. What is your occupation?
A. Highway Superintendent.
Q. How long ba,·e you worked for the Department of Highways?
A. Thirty-two vears the 23rd of October.
Q. Can you s~a'te whether or not Stanley was an employee
of the State Highway Department?
A. Yes, sir.

page 23
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Q. Can you explain to the jury just what l\fr. Stanley was
doing at the time of his accident?
A. "re had been using this road roller for patching on Route
1 in the neigl1borhood of Cedon Post Office.
e had finished
.up this patching, and if I am correct on this now, I think we
. finished on the third. And I called the foreman on Friday
morning and told him· I wanted this roller taken into the lot,
which is the lot which is approximately I would say a mile
:south of Ladysmith.
Q. Are you speaking about the State Highway LoO
A. Yes, sir.
Q. For housing these pieces of equipment 7
page 24 } A. Yes, sir, and they carried this boy up to get
the roller, see, he was driving it in. That is what
we we1·c doing with tlie roller.
Q. Cedon is north of the point of this accident 7
A. That's correct.
Q. So you tell the jury lie was in the process of moving
tl1at roller, driving it down to the lot?
A. Yes, sir.
Q. According to the directions from his foreman 1
A. Yes, sir, that's correct, yes, sir.
Q. ,vhat ,vas l1is approximately salary?
A. He made $38.00 a week.

,v

CROSS EXA1ifINATI0N.

By Mr. Moncure:
Q. In other words, tliere wasn't any work in progress on the
road that a pers6n coming down the road would see road
equipment out there working, was there?
A.. No, sir, at that time there wasn't.
Q. He was just driving it inf
A. That's correct, driving it in.
Q. How far had he driven it from the place where it was
parked to where this accident occurred 7
A. I would say approximately a mile.
-page 25 ~ Q. A mile?
A. Yes, sir.
Bv the Court:
· Q. What was the weigl1t of tl1at road roller?
A. Five tons, but it can be made into an eight-ton roller.
Q. At the time it was struck what was its weighU
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A. Five tons, Your Honor. I would not say that positively,
sir, but I do not think that roller was watered. I think it
only weighed five tons at the time.
.
Q. It had two great big rollers on it, did it not?
.A. That's correct.
Q . .And it is used to roll the road down!
A. Yes, sir, where we put in patches then we use ·this roller
to smooth the patch <lown.
Q. Did you see the roller after it was struck'?
A. Yes, sir.
Q. ,vhere was the roller with reference to No. 1 Highway?
A. '\Vell, it was on the west side after it had been struck.
Now I did not see it when it was struck, it was turned over
on the west side of Route 1, near the intersection of Route
634 or right in sight of i\f r. Hockaday 's home. She
page 26 ~ was the lady who claimed she seen it when it lmp-

pened.
Q. Any part of the tractor on the highway or had it been
thrown off the highway?
A. After the accident, you mean 1
Q. Yes, sir.
A. I think it was clenr of the highway, I am prettj, 1,urc i1
was. In other words, we have what we call a picnic area
right thel'O, a picnic tnhle and a barrel, and it turned o,·er
right in the spot where the people pull off to park to use this
picnic table. I am sure that the roller was dear off the hard
surface.
,vitness stood aside.

~Ir. Butzner: If Your Honor please, we would like to introduce into evidence a certified copy of the marriage license,
of ,vclforcl li'lagg; Stanley and Edna Rae Sbrnley.
The Court: All right, that will he marked as Exhibit A.
l\Cr. Butzner: Your Honor, I would like for the jury to
~<'e this exhibit, please, sir.
page 27 ~
The Court: All right, sir.
Note: At this time the jury examimis said exhibit.
·Mr. Butzner: ,ve rest, if Your Honor please.
l\Cr. :Moncure: I would like to call i\f rs. Stnnlev as an adverse witness.
·
Mr. Butzner: Mrs. Stanley is not a party.
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The Court: Get me the index of the Code, please.
Mr. Butzner: I think perhaps we should take this up in the
Clerk's Office.
The Court: All rig·ht, we will go over there for a few
minutes.
Note: At this time the Court and counsel retire to the
clerk's Office, the jury remaining in the Courtroom.
Mr. Butzner: Your Honor, this is the position ,ve take, that
death by wrongful act statute places no bar for a
page 28 ~ widow's recovery as do the statutes of descent and
distribution rmd the dower statutes. The Supreme
Court of Appeals lms expressly ruled those statutes don't
apply. The only issue· 011 which 1'.frs. Stanley could be called
ns an adverse witness would be concerning the facts of tho
accident, and of course she does not know anything about
that.
e have no objection to her being questioned about tlw
facts of the accident. She wasn't there and does not know a
thing about it. She is not a named party so she cannot be au
adverse party. Also Hirn has not proved to be hostile to the
facts of the accident and therefore she could not be called as an
adverse witness. Any other questions concerning her maritnl
relations would simply be irrelevant.
The Court: No, I do not think you can call her as adverse.
Mr. Moncure: AB right, then I will can her as my witness.
If she takes me by surprise I will contradict her. ·when hn
gets through I will reply.
,vhat I am concerned with l1ere now is what is the measure
of damages in a fatal case? Is it that of a loving
page 29 ~ consort and hig:h clnss woman who grieves when
her husband dies 1 That in Virginia is the criteria
of the measurement of dmnages, as our own Courts back thero
in Gratten sav it. I clou 't think I could have said it as nicC'lY
myself. I an1 sure of that.
·
Note: At this time this point is argued at length by counsel,
after which Mr. }.foncure stated:
:Mr. Moncure: Your Honor, I would like to make a motion
right now. I make a motion to strikC' the plaintiff's evidence
on the ground tlmt nothing has been proven to this Court
except that there has been an accident on No. 1 Highway involving the road machinP, operated hy tlie plaintiff and a trm~k
operated by the defendnnt. That the mere proof of an accident without anytlting fnrther is not proof of negligence.
The Court: I am going to overrule that motion now.

,v
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l\fr. Moncure: We respe<;itfully except.
The Court: The evidence shows that vour man
page 30 } ran the deceased down from behind, and.I do not
.
think that anyone can run another person down
from behind without being g"Uilty of negligence.
l\Ir. :Moncure: You don't know whether he was backing
up or not, Judge, we don't know, all we know is that they hit.
The Court: At any rate, I overrule your motion.
l\f r. :Moncure : Exception.
Your Honor, there wns this sojourning in :Maryland in a
little two-room cabin up there where they lived for two years
prior to this, l\Irs. Stanley lived up there with a l\lr. Satterwhite in Maryland.
Note: Off the reeonl discussion.
l\Ir. Moncure: I would like to ask l\lrs. Stanley, if I may
ask it, where she was living from Thanksgiving 1949 up t.o tl1c
time she came back t.o her husband, and giving the date.
The Court: ·when was the reconciliation'?
l\fr. Butzner: In the late part of October and
page 31 } early part of November.
)Ir. l\Ioncure: Two weeks before be died.
The Court: Then vou mav start out from the time she let't
him immediately bcfore his death.
~[r. Moncure: Then I am cut off from all the former relntionship which she had with this man Satterwhite in
liforyland?
The Court: No, I will not let you go into that.
l\fr. Moncure: You a re not going to permit me to ask her
where she lived in September 1951?
The Court: No, no. I have told you that when she went
hack to living together that that was a condonation and a reconciliation. Now you may start out from thnt point and show
whnt was done after that.
1\fr. Moncure: You are not p:oing to nllow mo to nsk her
wlwre she lived even without mentioning the nmne of Satterwhite?
The Court: No, I am not ~oing to let you nsk her where she
lived before the recondliation because thnt wiped out everything when they were reconciled.
page 32 } Mr. )[oncure: Counsel for the defendant takes
exception to the Judge's ruling that he cannot show
:rnv of the circumstances and conditions and who the widow of
the decedent lived with prior to a reconciliation which took
place the latter part of October or first of ~ovcmber of 1951,

I
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·On the grounds that tl1e depositions taken and the evidence
which the defendant is prepared to introduce will show that
the decedent's wife left his bed and board and home on
Thanksgiving Day, 1949, and lived in adultery with a l\Ir.
'Satterwhite in Ute State of Maryland up until the time of
such reconciliation, which reconciliation only lasted approximately one week. And upon leaving him at the end of such
week she retumed to her paramour in Maryland, :Mr. Satterwhite.
I just wanted to show that picture behind it because it is
so much a part nnd parcel of the whole thing.
The Court: The Court holds tlint when the pa dies became
Teconciled and went hack together that that was a condonation of all past misconduct on the part of eitl1er or
-page 33 } both of them. And that therefore it woulcl not be
proper to admit previous misconduct which had
been forgiven by the husband.
l\fr. Moncure: I do not want to Rtep over your hounds but
I am not sure whether I know the confines of them.
The Court: I am not going to let you use any of those depositions unless you get the matter tied down specifically to
what happened after she left llim after the condonation. Then
only as to that part of the depositions which relate to what
specifically occurred after the condonation.
Mr. Moncure: The defendantg excepts to the Court's ruling
that he cannot use the depositions taken in tlte case where
the witness testified that Mrs. Stanley, widow of the decedent,
was known to the witness and lived in l\Iarvland with a :Mr.
Satterwhite and was known as his wife, because such evidence
is entirely admissible to impeach any statement, if she should
make a statement that she does not know l\lr. Satterwhite.
Mr. Hicks: Counsel for the plaintiff excepts to the ruling
of the Court in allowing testimony to be admitted
page 34 } as to any alleged misconduct of l\frs. Stanley after.
the reconciliation was over, on tl1e ground that
such evidence is irrelevant and immaterial, sir.
Note: At this time the Court nncl counsel return to the
<Courtroom before tl1e jury.
In Open Court

~upreme Court of Appeals oi Virginia

56

WILLIE CLEVELAND HICKS,
one of the defendants, first being duly sworn, testified as
foJlows:
DIRECT EXAMINATION~
By Mr. i\foncure:.
Q. Your name is "'"1,.illie Hicks 'l
A. Yes, sir.
Q. "'here do you live?
A. Stony Creek, Virginia.
Q. "'ho do yon work fort
A. Matthews and Terescbenko.
Q. On this particular occasion where had you been with:
their truck Y
A. I had been to Fredericksburg, I carried a load up there,.
I was carrying a load of lumber.
page 35 } Q. You were coming back when this accident
occurred2
A. Yes, sir.
Q. TeJl His Honor in your own words how fast yon were<
driving and how the accident happened, ,villie.
A. ell, I left F1 riday evening and I was coming on back,
driving along about 40 miles an hour and a house- trailer
passed me. Another truck was behind me, he passed me and
got to the hill-well, I put mine back in fourth gear becausehis car was losing speed and my truck was gaining on it. And
after I got ready to pass him he pulled out. When he pulled'
out another car came up beside me. That throws me to go
back in to keep from hitting the people I saw. And I ran
into the road roller. I did not see it at first because the house
trailer was blocking me, I could not sec him.
Q. ,vhen you did see the road roller nfter you had cut back
in, J1ow fai: would yon say you were from it f
A. ,\Tell, just about as far as froni'liere to 1hnt tree there.
Q. ·what did you do when you cut back f
A. ·when I glanced him I cut back and my right
page 36 ~ fcncler llit him.
Q. Di4 you put on brakes 01· anything- like that!
A. No, sir.
.
Q. ,vhat happened at that time afte1· you I1it him 1
A. Just went across the road to the left and I seed those,
a whole lot of trucks and cars were coming,. and I didn't
try to stop it, just let it roll across and clear the road.
Q. How did you finally stop it, did it stop of its own accord
or did you have to brake it i
A. It stopped.

,v
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CROSS EXAi\lINATION.
By Mr. Butzner:
Q. And you were corning from Fredericksburg, were you
not!
A. Yes, sir.
Q. You were driving a tractor with a flat bed trailer?
A. Yes.
Q. Was it a dual-wheel trailer?
A. Yes, sir, it was a tandem trailer.
Q. Did it have a double dual wheel on the baek?
A. Yes, sir.
Q. One of the heav~· jobs f
A. Yes, i:1ir.
page 37 r Q. And you had come up a slight grade?
A. Yes, sir.
Q. And then you lrnd leveled out and were on level road 1
A. Just about getting up on top of the level.
Q. You had come over the crest of the hill?
A. Yes, sir.
Q. And gone about 150 yards before the impact f
A. Yes, sir.
Q. It was in daylight?
A. Yes, sir, right late in the evening.
Q. Strnight road, no curve there 1
A. No, sir, no, sir.
Q. And you were following a house trailer?
A. Yes, sir.
Q. How close were you to that house trailer 1
A. "\Vcll, I was gaining on him all the time, he was slowing
down and my truck wns coming up on him.
Q. You saw he was slowing clown?
A. Yes, sir.
Q. Yet you came up on him f ·
A. Yes, sir.
Q. How close were you to him 1
A. \Voll, now I don't exactly know, I ,voulcl have to get up
close before you can pass him, you lrnow.
page 38 } Q. You clon 't know how close you were?
A. No, sir, not exactly, but I wasn't too close ou
him.
Q. \Vhcn you say you were not too closeA. I was watching- my mirror 1o see what wns coming out
and that fellow came out.
Q. You bad gotten up to the position of the house trailer
you were going to pass 7
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A. Yes, sir.
Q. Did you sound your horn?
A. No, sir, gave my signal, I gave my signal so that the
next person behind meQ. But you did not let the l1ouse trailer know you were
going to pass, you never sounded your horn?
A. No.
Q. You were running about 75 feet behind the house trailer,
were you not 7
A. About that, after my truck commenced speeding up
coming· up the hill in my fourth gear his was coming back
down.
Q. You had gotten within about 65 feet of the house trailer
following along behind that f
. A. Yes, sir, pre pa ring to pass.
Q. You can't stop the truck in 75 feet?
A. It depends, at 75 feet, yes.
page 39 ~ Q. You have f
A. Yes, I could stop in 75 feet.
Q. You could¥
A. Yes, sir.
Q. Then the house trailer pulled out 7
A. Yes, sir.
Q. And was right ahead of you, was iU
A. You see, I was pulling out before the house trailerQ. I realize that, but you had not sounded your horn and
the house trailer pulled out, tlien right ahead of that was the
road roller, now about how far ahead of the house trailer was
the rolleri
A. I don't know.
Q. You don't know that?
.
A. I seen a car sitting on the right side of me, but I thought
lie just pulled out from the car, but the man was sitting over
there.
Q. The car was not sitting in the road, was it?
A. It was sitting pretty close to it.
Q. You don't know how far tlie house trailer was ahead of
the steam roller?
A. No.
Q. When you saw the roller did you put on brakes?
A. When I saw the roller I was on him.
page 40 ~ Q. You were ri~ht on him when you saw him 1
A. When I looked into my mirror and I pulled
back I was rigl1t on t11e roller.
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Q. ,vhcn you started to pull out did you look m your
mirror'l
A.. Yes, sir.
Q. You did not sec any car behind you T
A.. No, sir, did not see nothing, so I give my signal nnd
·got ready to pull out.
Q. Do you have a mirror along tlm side there?
A. Yes, sir.
Q. And you never saw the car behind you¥
A. No, sir, never saw him until he come up behind me and
blew his born.
Q. If you had seen there was a car there in the mirror you
could bave stopped, couldn't you, without killing tbis man'l
A. Yes, sir, if I had seen him, yes.
Q. But you pulled on out and then pulled back and then
1·an right into this steam roller, it is no question about your
1·unning into it f
A.. No, sir, no question about me running into it.
Q. And you knocked the steam roller about 18 paces and
turned it over 7
-page 41 } A. No, sir.
Q. \Vas the Officer wrong when he said thaU
A. You can't knock it 18 paces. If you are going fast you
·can knock it a pretty good little distance I reckon. I went
44 steps and then later on 55 steps. That's wlmt the man
said.
Q. You went 44 steps on across tl1e road and then 55 steps
-on down, and you came to rest a bout 300 feet from the point
-0f impact, did you not f
A. No, sir.
Q. You mean the Officer did not tell us right?
A.. No, sir, that truck ain't rolled no 300 feet.
Q. How far did it roll?
·
A.. It rolled right across the road and hit the ditch, just
went down in the ditch, about from here to tlmt tree there.
,(Ipdica ting).
Q. Just that far?
A. Yes, sir.
Q. Then the Officer wasn't telling the truth 7
A. No, it could not have rolled that far.
Q. He went out tllere and measured it.
A. He was stepping it off.
·Q. You never stepped it off.'/
A. No, sir.

Supreme Court of Appeals of Virginia

60

Willie Cleveland Hicks.
Q. You :figure it went only that far because of thespeed yon were going?
A. Yes, sir.
Q. But you never stepped it off'l

page 42

~

A. No, sir.
RE-DIRECT EXAMINATION.
By l\Ir. l\Ioncure ~
Q. ·when you intended to pull out and pass this trailer in
front of you, the house trailer, did you give any indication you
were going to pass it?
A. Signal light on the hack of tl1e trailer on the corner and
one on the fender, the front of tlrn truck.
Q. What do·those lights do?
A. They blink when you are going to turn.
Q. Did you turn that on, that blinker for a left turn in
other words 1
A. Yes, sir.
Q. This man passing you, did you see him long enough to
know whether he was going fast or slow!
A. He was traveling a pretty good speed.
Bv l\Ir. Butzner:
·Q. You said he sounded the horn!
Q. 'Wben I got ready to give my sihrnnl to pull out, I just
got straddled the line he cut beside me blowing the horn, I
could see him and I just pulled back.
page 43 ~ Q. I understand be blew the horn, was that before he pulled out to pass or when he was up beside you, was he up beside you when he blew his horn?
A. Yes, sir.
Q. Wben you turned the light on there had you looked in the
rear view mirror or not at tlrnt time1
·
A. Yes, sir, I done looked, it wasn't anything in there.
Q. Let me get that straip;ht, you turned on your signal
lights, of course they did not help the house trailer ahead of
you, he could not see them, you never did sound your horn
to let the house trailer know not to pull out, did you?
A. That's right.
Q. And he started to pull out, you could not have passed
anyway, could you, you don't know whether this man, you
would not have dared pass because the house trailer was in
front of you f
A. I got ready to pass the house trailer and this car was
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coming out mid he blowcd his horn, the house trailer pulled
out.
Q. And I b~lieve you testified you were traveling just about
75 feet behind that house trailer?
A. Just about that I reckon.
Q. And then you ran right into the rear of this
page 44 ~ thing'!
A. Yes, sir.
Q. Of course the steam roller was a big machine, wasn't iU
A. Yes, sir.
Q. A five-ton rolled
A. Yes, sir.
Witness stood aside.

MRS. NETTIE P. STANLEY,
a witness introduced in behnlf of the defendants, first being

duly sworn, testified as follows:

DIRECT EXAMINATION.
By l\Ir. l\Ioncure:
Q. You arc Mrs. Nettie P. Stanley, are you not, ma 'am 7
A. Yes, sir.
Q. Is Mrs. Flagg Stanley your daughter7
A. She is.
Q. And yon are also named Stanley?
A. Yes, sir.
page 45 ~ Q. You married Flagg 's brother, is that right 7
A. Yes, sir.
Q. ,Yhere did you live in late October and early November,
1951, :Mrs. Stanley?
A. Lived in Caroline County, been in there about 20 years
in Caroline County.
Q...Who lived in the house with you?
A. :My husband and Welford Flagg Stanley.
Q. And your daughter, did she live there at that time, the
last of October or first of ~ ovember?
A. No, sir.
Q. Flagg was killed I believe on November 161
A. Yes, sir.
Q. Is that correct?
A. Yes, sir.
Q. When was his widow, Mrs. Flagg Stanley, last living
there in the house'!
A. "'\Vell, she come there and stayed a few days but-
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Q. How long before his death was that?
A. ·wen, two or three weeks, two weeks, something like that,
stayed a few days.
Q. She came there two or three weeks ahead of his death?
A. Yes, sir.
page 46 ~ Q. And stayed how longf
A. She stayed from Saturday night until ·Monday
.
monung.
Q. Did they live together as man and wife at that time, do
yon know¥
A. I don't know nothing about that, I can't say that.
Q. They occupied one room, I assume, did they not?
A. Yes, sir.
Q. Under what circumstances did she leave when she left?
A. "\Vell, on Monday morning ~,lagg went to work on the
State. And· not long after that, after he had gone why lfanley Satterwhite come out in front of my door in the highway.
.And I went out on the road and told liim:\fr. Butzner: I object to what she told him, he is no party
to this case, that is hearsay.
The Court: You cun 't tell whn t you told him.
A. I told him to get away.
:Mr. Butzner: The .Judge has ruled on that, l\Irs. Stanley.
Q. You lived in that house and you had a right
page 47 ~ to order people off of there, did you not l
A. Yes, I did.
Q. Did you invite him there?
A. No, I did not.
Q. Did you or did you not order him off?
A. I ordered him off.
Q. ·what did he do when you ordered him off?
A. He told me that he would g·et aQ. No, you can't tell that. Did he come on anyway or noU
A. No, sir, he stayed in the road.
Q. ,:1i7hat did :Mrs. Flag·g Stanley do?
A. She got in the automobile and went away with him.
Q. When did you next see her?
A. I saw her, he was buried on a Sunday, and I saw her on
a Tuesday.
Q. After lie was buried or before 1
A. After be was buried.
Q. Did you know :Mr. Satterwhite before?

L. L. l\Iatthews, Etc. v. D. Q. Hicks, Jr., Adm'r., Etc.

63

Nettie P. Sta11ley.
A. I have seem him lots of times.
Q. Had :Mr. Flagg Stanley ever invited him to the house T
A. Not as I know of.
Q. Have you over seen him in the house?
page 48 ~ A. Not as I know of.
Q. Do you know where l\frs. Flagg Stanley went
when sl1e left with :Mr. Satterwl1ite 1
A. No indeed, I don't.
Q. When you next saw her do you know where she came
from?
A. No indeed.
Q. Yon said you saw her Tuesday after the funeral 7
A. Ycs, sir, she come to my house Tuesday after the funeral,
driving a car with Maryland license on it.
Q. Diel she attend the funeraH
A. No.
Q. Did she know about the funeral?
A. Not as I know of, I did not let her know. I knowed not
where she was.
Q. Did she say anything to you when she left this time?
A. No, didn't say nothing, I asked her not to go.
Q. Did she say when she was coming back! o
. A. No indeed.
Q. Did her husband ln1ow she was going?
A. No, sir, not until he come from work on Monday night.
Q. And Flagg Stanley and his wife were not livpnge 49 ~ ing together at the time of his death, were they7
A. No indeed.
1\fr. Butzner: No questions.

Witness stood aside.
)[r. :Moncure: I would like to call Mrs. Flagg Stanley,
please.
l\IRS. FLAGG STANLEY,
a witness introduced in behalf of the defendants, first being
duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Moncure:
·Q. You are Mrs. Flagg Stanley, are you noU
A. Yes, sir.
,Q. "\\There are you living now, Mrs. Stanley1
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A. In Falmouth, Virginia.
Q. Are you still single or mmTicd 'f
A. Single.
Q. Who do you live with in Falmouth 7
A. Mrs. 'William Satterwhite.
page 50 f Q. Did you leave Flagg Stanley about two or
three weeks before his death in company with Mr.
Sattenvhite t
A. I left.
Q. ,vho did you leave with 7
A. I left with Manley Satterwhite.
Q. How long have you known I1im?
A. I have known him about 17 or 18 years.
Q. ,vhere did you go with him when you left!
A. I went to :Maryland.
Q. And you lived in Maryland with Iiim, did you not r
A. No, sir.
Q. You never lived in Maryland witI1 ItimY
A. No, sir.
Mr. Butz11er: Just a minute now, I object to tliat. You are·
now doing jpst what the Judge told you not to do.
The Court: :\fr. Moncure, you arc limited to what she d~d
after she left Flagg Stanley, now nothing which happened before.

Q. Where did you go in Maryland when you left with him
this morning several weeks before your husband's death?
A. I went to 1\fr. and :Mrs. Hause rs home, a friend of mine·
in Maryland, I was staying there with them.
Q. ,vhere was Mr. Satterwhite stayingf
page 51 ~ A. I don't know anything about where he was
staying.
Q. Don't yon know where he was?
A. I don't know where he went to.
Q. Whereabouts in :Maryland were these people you stayed
witht
A. Annapolis, Maryland.
Q. Do you know a l\Irs. l\Iargaret Tyler in l\Iarylandf
A. No, sir.
Q. You do notr
A. Don't know 1\Iargarct Tyler.
Q. How about Helen Marguerite Tyler?
A. No, sir.
,
Q. Do you know a Clements :Martin Wagner, do you know
a gentleman by that name!
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A. Yes, sir, I lmve seen him several times, I have seen him.
Q. How about a Mrs. ~Inry D. ,vagner?
A. Yes, sir.
Q. Did you see any of them in this week, se,eral weeks before your husband's death while you were in Annapolis 1
.A. I <lon 't remember.
Q. You clon 't know Helen :Marguerite Tyler at
page 52 ~ all!
A. I don't know any Marguerite Tyler, no.
Q. How about Helen Tyler7
A. No, I don't know but one Tyler, she is neither one of
those names.
Mr. Bi1tzner: If Your Honor please, I suggest this is irrelevant, she is heing called as his own witness.
The Court: 1\Tell, I don't know that it is doing any harm
to find out if i,;he knows Helen Tyler or Marguerite Tyler, but
she says she doesn't know her, so there you are.
l\Ir. Butzner: She i,mys she knows a Tyler woman but it is
not the same first name.
Q. This Tyler woman, did you ever wash your clothes at her
house up there!
.A. No, sir.

llr. ~Ioncnre: If Your Honor please, we would like to introduce the depositions that were taken up in Annapolis, sir.
The Court: Now, 1'[r. ~loncure, you know the ruling that I
made. Now as to those depositions, you find a place in the
deposition and let me sec what you want to put in. I am not
going to let these depositions in except that part
page 53 ~ which relates to this last separation. Show it to
l\I r. Butzncr first.
l\[r. Butzner: Now he cannot impeach his own witness on
a collateral question.
The Court: This is about something· which happened before this, l\Ir. Moncure. Do you want to limit it to the photograph or1\Ir. :Moncure: I want thnt phase of it in, and I also want
other pm-ts of it in too, sir.
The Court: Thnt relates to something which lmppencd before, I cannot admit that.
·
.
Mr. Moncure: You a re limiting me solely to the two weeks
before?
The Court: Ycs, sir.

Supreme Court of Appeals of Virginia

66

N eftie P. Sf a11lcy.

Mr. Butzner: He cnn't impeach his own witness on a collateral question, he is bound by it.
l\Ir. Moncure: I object and exerpt to the ruling of the Court
holding that the depositions in their entirety arc inadmissible,
and also for holding thnt the particular part which is at the
bottom of Page ;31 rC'lativc to the photograph ancl
page 51 ~ identity of the imlividnnl there involved is likewise
error, e,·en though the Court should be right on the
other. It is perfectly proper to impeach a witness.
The Court: I hold that you cannot introduce depositions
that relate to matters that happrned years before this thing.
Now if yon have got any deposition or any part of a deposition that relates to that specific period I mentioned I will allow
that.
Mr. l\Ioncure: You are going to limit me to the two weeks
prior to his death?
The Court: Yes, sir, November Hi, 1951.
l\fr. l\loncure: Then, if Your Honor please, counsel for the
defendants submit~ that the depositions of tlie witness Helen
:Marguerite Tyler lw read in their entirety because they clearly
indicate that the times referred to in there are within the
period which is allowed by the Court. And I except to Your
Honor's ruling for not ndmitting evidence of tlmt witness
taken in its entirety ns so proving, part.icnlarly Pag·es 39, the
bottom of 39 and top of 41.
The Court: She said all of that happened summer before
last, tlrnt would he the stm1111er of 1951 wllich would
page 55 ~ be prior to the two weeks before the 16th of November, 1951. She snicl tlie summer, November is the

fall.
l\Ir. Moncme: Look nt Pnge 46, sir.
The Comt: Yes, she said that it all happened summer before last. I am not going to let it i11, no, sir. N ovcmber is certainlv not a summer month.
llr. Moncure: I object and except to the n1ling of the Court
for the reasons stated.
""\Ye rest, sir.
Witness stood aside.
Note: At this time the Court and counsel retire to Chambers
to consider Instructions, after argument on same the following objections and exceptions were made, viz:
l\Ir. 1\Ioncure: The clcfenclants object and except to the re-
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fusal of the Court to giv<1 Instruction E in the form
})ap;e 56 } originally p1·esente<l on the ground that the instruction g-raute<l by the Court, to-wit No. 3, simply
states tlw jurv shall award such damages as are fair an<l just,
nnd does not clefine the clements nwkiug up what would be fair
~mcl just. And that Instruction JD as tendered by the defendants in its original fo11n is u form instruction app1·oved time
and time again by the Supreme Court, and it giYes the jury a
guide to arrive at what is fair and just and should be given.
We further object to the refusal of the Court to give it with
Item 1 thereof stiicken from it since there is no evidence on
this phase of it. The Court having refused to grant it when
80 tendered, objects to the failure of the Court to grant Instruction C tendered by the defendants on the ground .that the
evidence fully supports au instrnction on the theory of unavoidable accident, particularly in view of the fact that the
driver of the defendants' trnck testified that he turn eel on his
passing signa~ looked back with nothing in sight some 150
yards from the top of a hill ancl J)roceedcd to pull
page 57 } out to pass a vehicle, and when in the act of so doing the sudden blowing- of a horn by a passing vehicle forced him over and into the plaintiff's road tractor.
The defendants object to the refusal of the Court to grant
Instruction No. D because this submits to the jury the questio!l of whether or not the negligence of the passing motorist
who only sounded his hom when immediately beside the defendant could well have been negligence, and if it is the sole
proximate cause it woulcl relieve this defendant of any liability. And the Court therefore erred in refusing same.
Note: At this time the Court and counsel return to the
Courtroom before the jury, thereupon the Court reads the Instructions to the jury, following which closing arg1.1ments of
counsel are made.
The jury goes out at 3 :00 P. lH., returning at 3 !35 with the
following· verdict:
"'\Ve the jury on the issue joined find for the
page 58 } plaintiff, m~d fix the damages in the amount of $5,000.00. (Signed) Mary Adams, Foreman".
Note: After the jury is excusecl 1\Ir. Moncure made the following motion:
Mr. Moncure: If Your Honor please, t11e defendants move
to set aside the verdict of the jm1~ as being contrary to the
law and the evidence, and on the ground that the Court refused
to admit certain evidence over tlic objection of the defendants
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as will be disclosed.oy the record, and particularly tlie failure'·
of the Court to allow tl1e defendant to use the depositions,
which are filed with the Court in this matter taken in 'l\Iaryland, and which I will now ask the Court if it does not mind
to identify with its initials there so there won't be any question about it, sir.
l\Ir. Butzner: I think to make depositions a part of a record
<luring a trial you have to tender them.
Mr. :Moncure: I tendered them and asked for·
page 59 ~ the introduction of them as a whole. The record
will show I tendered them as a whofo.
Mr. Butzner~ I was under tlie impression that youThe Com·t: Anyway, it wns rejected.
Mr. Moncure: And also for the error of the Court in refusing certain instructions asked for by the defendants. And
also by refusing to sustain Urn motion to strike the plaintiff's
evidence made at the close of the plaintiff's evidence on the
ground it was no evidence of negligence on the part of the defendants_
The Court: So far as the evidence of neg·ligence on the part
of the defendant is concerned I tl1ink it is ample evidence oi
negligence because I don't believe anyone could run a person
clown from behind without being guilty of negligence. I just
do not believe that th~t is possible under any circumstances.
I do not think it can be any justification for running n man
down from behind.
Now so far as the other phases of tlte tlling I would like to·
have l\Iiss Giles send me a copy of that motion, ancl
page 60 } I will take it and consider it.
l\[r. l\foncure: You will not then enter your final
,iudgment until then, and will notify us when you havc1
The Court: If you want to submit anything· to me, that is.
nil right. I have your case in 86 Va. I will consider it, ancl
if you want to submit any authorities for vour view, please do·
it.
.
:Mr. Moncure: "\Vitl1in the next two or three chrvs?
The Court: No, more than two or tilree clays, it ;vill be more·
than that before I can consider it. If you would, please seml
a copy to Mr. Butzner, and he can answer~
·
·
:\[r. Butzner: All rig·ht, sir.
l\[r. :Moncure: Yes, sir.
June 14, 1954.
LEON M. BAZILE, Judge.

A Copy-Teste !

H. G. TURNER, Clerk..
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