IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6152

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 8th day of J nne, 1965.
CHAR.LES R. PRICE,

Appellant,

against
MABEL G. MARTIN,

Appellee.

From the Circuit Court of the City of Radford
WilliamS. Jordan, Judge

Upon the petition of Charles R. Price an appeal is awarded
him from a decree entered by the Circuit Court of the City of
R-adford on the 11th day of January, 1965, in a certain proceeding then therein depending wherein 1\fable G. Martin was
plaintiff and the petitioner was defendant; upon the petitioner, or some one for him, entering into bond with sufficient
security before tbe clerk of the said circuit court in the penalty of three hundred dollars, with condition as the law
directs.
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page M t The Commonwealth of Virginia,
To the Sergeant of the City of Radford, Greeting:
We Command Yon, That you summon Max C. Rnpe, Attras
S. Rupe, 1515 Second Street to appear before the Judge of
our Circuit Court of the City of Radford, at the Courthouse
thereof, on the 6th day of January, 1965, at 9:00. o'clock
A. M., to testify and the truth to say in behalf of the complainant, in a certain matter of controversy in our said Court, before the said Judge, depending and undetermined, between
Mabel G. Martin, Plaintiff, and Charles R. Price, Defendant.
And have then there this writ.
Witness, Giles W. Goodykoontz, Clerk of our said Court,
at the Courthouse, this 5th day of January, 1965, and in the
189th .vear of the Commonwealth.
~-·

GILES W. GOODYKOONTZ, Clerk
BY FRANCES N. SU·TTON
·
Deputy Clerk.
(on back)
Executed on the 5th day of Jan., 1965, in the City of R.adford, Virginia, by delivering a true copy of the above mentioned papers to each other, to Max C. Rupe and Attras C.
Rnpe in person.
FRED ..................... .
Sergeant, City of Radford, Va.

By
Deputy Sergeant.

•
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DECREE.
This cause, which has been regularly matured, docketed
·and set for hearing on the joint motion of the parties hereto,
after acceptance of service of process by the respondent, came
on this 6th day of January, 1965, to be heard ore tet~~US, upon
the request of the parties, on the Bill for a Declaratory Judgment filed by Mabel G. Martin, the complainant; upon the
answer t.hereto filed by the resnondent, timely service of said
answer havin~ been accepted by the complainant; upon the
evidence of both parties heard in open court, both being present in per~on and bv their respective attornevs; upon the
fnrther evidence of Max C. Rupe and Ted M. Hannah, heard
ore f.emtS by the Court. and u11on the exhibits filed in open
court: and after conclusion of all of said evidence, said caur;;e
wa-s argued by counsel.
After maturely considering all of the evidence offered bv
the parties, and after bearing and considering the arguments
of counsel, the Court is of the opinion, and doth find, that the
C'ontract which forms the basis for this suit was preceded by a
lawful and valid condition precedent to its taking effect; that
said contract was to be effective only on condition that
another purchaser with whom negotiations had been conducted declined to purchase the property mentioned in said contract: that knowledge of said condition was possessed by Max
C. Rupe, who was the then respondent's agent, which knowledge was imputed to the respondent and which condition was
hindin~ upon him; that such other purchaser did not decline
to purchase said real estate, but did contract and agree to
purcha-se the same, and did pay valuable considpage 12 ~ eration for a contract of purchase; and that, inasmuch as the condition precedent to the validity of
the agreement mentioned in the Bill of Complaint did not occur (i. e. such other prospective purchaser did not decline to
pnrcbase said real estate), said contract of sale never took
effect and did not in fact tnature into an effective enforceable
a~eement of sale, the effect of all of which is to vitiate the
same and relieve the complainant of any further obligation
thereunder.
UPON CONSIDERATION OF ALL OF WI-IICI-I, the
Court doth declare. adjudge, order and decree that, as between the parties hereto, the said Charles R. Price has no
valid contract enforceable against Mabel G. Martin for the
conveyance of the real estate mentioned in the Bill of Com-
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plaint, nor any rights thereunder, and that said contract is
hereby declared to be null, void and of no effect.
In view of the foregoing conclusions, the Court deems it
annecessary to decide and rule upon the remaining legal and
factual issues raised by the pleadings and the evidence.
The Bill of Complaint for Declaratory Judgment having
contained a prayer for affirmative relief by way of injunction;
and the respondent having had notice thereof and showing no
cause why such relief should not be granted forthwith; and
the Court deeming it necessary and proper that said relief be
granted, the Court doth ADJUDG:E and ORDER that Charles
R. Price be, and he hereby is, forever restrained and enjoined
from further asserting any rights under said contract, or of
suing for performance thereof or for damages. (N oihing
herein contained shall have any effect, however, on any of the
usual rights of appeal from the adjudications herein contained.)
To the rulings, findings, declarations, holdings and adjudications of the Court herein contained, the respondent
duly excepts on grounds assigned at bar, and which may be
filed in writing within five (5) days from the date
page 13 ~ hereof.
The Court doth certify that this proceeding was
conducted and concluded by way of declaratory judgment on
the motion and by the consent of all the parties, under the
provisions of Sections 8-578 through 8-585 of the Code of
Virginia and other applicable law; that an actual controversy
existed between the parties; that the effect of a written instrument was involved; and that the whole case presented an
instance of actual antagonistic assertion and denial of rig·ht.
The alleged contract was signed by the complainant in the
City of Radford, Virginia, involved real estate situated in the
City of Radford, Virginia, the suit was such that it could have
been broug·ht in the City of Radford, Virginia, had no declaration of right been sought, and the respondent is a resident
of the City of Radford, Virginia.
Nothing further remaining to be done in this cause, it is
ORDERED that the same be, and it .hereby is, stricken from
the docket, at the cost of the respondent.
I ask for this Order :

JOHN B. SPIERS, JR.
Counsel for Complainant.

Charles R. Price v. Mabel G. Martin
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I have seen this Order, and object thereto:

RICHARD W. DAVIS
Counsel for Respondent.
Enter.

W. S. JORDAN, Judge.
Date: January 11, 1965.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To the Clerk of the Circuit Court of the City of Radford:
Counsel for Charles R. Price, the defendant in the above
styled ca.se in the Circuit Court of the City of Radford, Virginia, hereby gives notice of appeal from the order entered
in this case on January 11, 1965, and sets forth the following
assignments of error:
(1) That the Court erred in admitting into evidence over
defendant's objection prior transactions between the defendant and the real estate broker and prior transactions between the real estate broker and third parties.
(2) That the Court erred in permitting the plaintiff, over
the objection of the defendant, to examine the real estate
broker as an adverse witness.
That the Court erred in allowing testimony into evidencP. to varv the terms of the written contract.
(4) That the Court erred in holding that the real estate
broker was the agent of the defendant, Charles R. Price.
(fi) That the Court erred in holding that the plaintiff was
not hound bv the terms of the written contract.
(6) That the Court erred in holding that the plaintiff was
not ohli~ated under the terms of the written contract to convey the property to the defendant.
(7) That the Court erred in granting an injunction against

on
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the defendant, Charles R. Price, in the decree entered on
Jan nary 11, 1965.
RICHARD W. DAVIS
Counsel for Charles R. Price.
page 16 }

I certify that a copy of the foregoing Notice of
Appeal and Assignments of Error was mailed to
John B. Spiers, Jr., Attorney of Record for Mabel G. Martin,
at his office in the Spiers Building, Radford, Virginia, on the
27th day of February, 1965.
RICHARD W. DAVIS
Counsel for Defendant.
Filed in the ··clerk's Office, ·circuit Court, City of Radford
the ls~ day of ~arch 1~65 at . ~. . . o'clock .... M.
.. . ,., ,.
Teste:
.

GILES

Vf.

..

..

.

. -.

.

GC?ODYKOONTZ, Clerk.

•

•

•

•

Virginia:
In the Circuit Court of the City of Radford.
Mabel G. Martin,

Complainant,

v.
Cha.rles R. Price,

Respondent.

··.TRANSCRIPT OF EVIDENCE AND INCIDENTS
OF TRIAL.
This proceeding . came· on the 6th day of J anu.ary, 1965, to
be· h'eard on a Declaratory Judgment filed by the Complainant and the Answer .duly filed by the Respondent. The Court

.having inquired as··to whether both parties were ready for
trial: and receiving· an affir"mative answer~ had, all the witnesses duly sworn and directed.- the plaintiff: to call the first
-witness.-. · · ·:. ··t.
~
. · .··.Mr. Spiers: I call 1tlr. Cbar1es Price as an adver,~f.' witness.

Charles R. Price v. Ma-bel G. Martin
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CHARLES. PRICE,
By Mr. Spiers:
Q. Mr. Charles R. ·Pri.ce, generally trade as Price, Enterprises. is that correct f
A. Right.
Q. You are. the party that executed this ~ntract dated the
17th day of December, 19647
A. That~s correct Sir.
, ~·~ Q. Do· you know how much property you bargained for,_Mr.
Price!
·
·.. .
·
.·
A. Do I know how much property! You mean the dimensions of the property 7 I do.
·
Q. How much!
..
A. It's 300 by 260 feet, approximately.
page 2 ~ Q. Is th~ ·price of $19,500.00 by the foot, ·or tQtal
or whatf
, ... ·
A. I suppose it's. by the foot.
Q. How much was it by the footf Roughly.
A. $75.00 a -front foot.
.
Q. You knew the property about which you spoke and where
it was located t
A. Oh yes.
.
Q. You could visually see the distance between. ·Norwood
.S.treet ·and the railroad T
;, . ~~ ;' ·.
A. Oh yes.
. ., .:-~:
Q. Now you are in the restaurant ·business. in tlie City of
Hadfo.rd and in Pulaski County, are.you notf
. . ~: ·
A. Tl1a t 's right.
. . _. . · . ·. ~
Q. Don't vou operate or own the Hob-Nob, the Biff-Burger,
thP. vV affie Shop t
.
; v !:. . • \%.
A. I do.
. .- ·: · y:~·~
Q.. I: believe you. are engaged in preparing ·a·. riew place of
business across the street 1
·,
·~ .~·; t
·
:·. .: --· ··
A. No, that is not mine. There's no~ connection. I have
a phwe in Blacksburg.
.,
;..
·• + ,;, ·)::. .
Q. ·Mr. Price, how· long have you been ·acquainted witl1 ~Ir.
Max R.upef
..
. :; . f ;:::·~:. ~~-·I've known l\fax .for four·or five yeats:...
-..:'':', ·~ ~: ~n
0 . Has the relationship·been.close1
. : ..... ···::· . -; ~·:;·
A. 1\.T ot hin ryo otbP.r.,. than· busines·s transactions, . that 's:::·a:ll. .: ?
0. The busineRs transactions have been frequent, have they
notf
~
·
·. '.> · · ·:.k,..... ·• · · · • · .· ·:;: ':
~\
A. Not frequent, no,
~:~.~·~·:.~~···
.!.~
rr-·

i·

~

..: : .

.

.

~

: ~. ··.
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Charles Price.
Q. You have acquired other pieces of property and disposed
of property through Max Rupe T
page 3 ~ A. One piece of property, that's all in the last
five years.
Q. You acquired it through Mr. Rupe and you sold it
through Mr. Rupe7
A. That's right.
Q. Specifically the property that was handled by Mr. Rupe
was ri~ht across the street from the Court House T
A. Right across the street.
Q. On that occasion did you let it be known to Mr. Rupe
that you wanted a site near the Court House f
A. Not neces·sarily.
Q. Whether necessarily or not, did you make it known to
him!
A. When he showed me the property, then I did tell him I
would like to buy it if it could be bought.
Q. Did he contact you or did you contact him f
A. I can't recall. That's been a couple or three years ag-o.
Q. You don't remember whether you got a hold of him or
he got a. hold of you 7
A. I don't, I can't really say.
Q. Do you know whether or not he had the property listed
for salet
A. Well. I assumed be had it listed.
Q. Did he ever at any time tell you that he could deliver
this property or ~et you a deed for itT
Mr. Davis: This is altogether different property.
Mr. Spiers: Your Honor. pleaseJudge: The nature of the transaction between this man
and the alleged agent for Mrs. Martin, I think it would be
prot>er to find out their prior relationship.
page 4 ~ Mr. Davis: Exception.
Mr. Spiers: I have forgotten what my question
was, but what I'm really after is that did Mr. Rupe, when
be showed you that property, tell you he had a listing or that
'he knew the seller would sell or anything like that indicating
that he had any agency agreement with anyoneT
A. Which property are you speaking off·
Q~ Right across the ·street.
A. I believe he did. I believe, if I recall right, that he was
your ·agent at that time.

Charles R. Price v. M·abel G. Martin

9

Charles Price.
Q. That's the whole point, he was not. I just wanted to
know whether or not you knew about it.
A. I didn't know about it.
Q. At any rate he did show you the property and you don't
know for whom he was acting for other than what he may
have told you or indicated to youT
· ·
A. No. he told me who he was acting for when he showed
me the property.
Q. He told you he had a listing on it f
A. I can't recall that he did tell me he had a listing on it, I
don't recall.
Q. All that he told you was that he knew who owned it. Isn't
that about what he told you Y
A. T·hat he knew who owned the property. That was back
sometime before I ever purchased the property.
Q. A good while before you purchased it!
A. I couldn't say exactly how long, but I'd say some few
months.
page 5 ~ Q. Did you tell Mr. Rupe how yon wanted to buy
that property!
A. I don't believe I did. I think the terms were set up by
the seller to me.
Q. You are just telling the Court that you don't believe,
you don't know, you don't have any recollection f
A. I don't have.
Q. Now, sometime Ia ter, I believe that property was sold
hv vouf
·A. It was.
Q. Sold to the Karres Brothers who were building the
shopping center f
A. Tha.t 's right.
Q. '\¥ho contacted you about that f
A. Mr. Rupe. _
.:
Q. Yon did not have it for sale, did you f
,
A. I didn't have it for ·sale, but Mr. Rupe was their agent,
or acting as their;··agent at the time.
Q. you paid him a commission though, didn't yon f
A. I paid him a commission.
.,
Q. That wa.s the purc·haser and he came to you· and inquired
if Y.ou wanted to sell that propertyf
A. Right.....
Q. Yon made a price on it and thep. it was sold and you p~id
Mr. Rupe a commission Y
A. That's right. ··· · . , .

lO
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Charles Price.
Q. He had not been your agent in trying to sell this real
estate. He· brought. to you the prospect, did he not T
page 6 ~ A. That's right.
Q. Still and all, in the signing- of the contract he
put himself down as agent and you paid him 5% commission.
A. Right.
Q. Now, he advised you then that he was acting for the
Karres Brothers, didn't heY
A. I can't recall.
. Q. ·Did he do wbat he did before and just tell yon who the
buyer might beT Yon don't remember just what the tr::tnsnction was exactly.
...
A. Mr. Spiers, he's a licensed real estate agent and that's
tbe wnv I handled it. ·
Q. Yon didn't do anvthfn~ wt.ong, Mr. Price, I'm inst trvin~ to figure out what Mr. Rupe was doing wea.rin~ both hats.
H~~ilid· 11nnr6ach· you; and you sold him and you paicl him n
commi r.:;sion?
· A.-:.Thnt'~f ~·orrect.
Q. Now, Mr. Price, you have been· looking for a pr.ospective·:site for another place of business· on Norwood Street for
·
·
several months, have you not f . .
·. .A:''Anotbe~ bn·siness ·on· Norwood· Streett
Q. Yes sir~ · '· ·
.
_A. I wouldn't say that I bad been look1n·g for a place of
business~

·. · .,. ·:· ··

-~

~

·

· .:_. ·

Q. Let me ask von this. Isn't this a fact that von have con-

tacted several real estate- agents and told them you wanted
another :site·; and ·asked· them if they kiiew ·pf any to get i~
touch with you. Bondurant Insurance for · one, Max Rupe
for another T
page 7 } A. I did ask Mr. Bondurant about a vacant building, if there was something I could ·rent, that I
needed warehouse space. I rent a building from Gr~flo .Rubbe·r·· ·eompany now.
.- "
. .
Q. I'~ talking about if you have not made it k~(nyil .to two
or more real estate ag-encies that you are interested in buying
a piece of property in the east part of R-adford for the pu.rpose of opening a· busine~s? · .
·:
A. No sir, that is not true. Mr. Rupe is the only man that I
have talked to with reference to that.
·
Q. When did you talk to Mr~ Rupe? ·
. ,.
A. I talked to Mr. Rupe about this particular piec~_ of property on Norwood Street about the first of November. That

Char}e.s ~· .Price v. ~lapel G. ~!art~n
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.Charles.. Price.
wa~

the first time we talked about it and we drove down and
looked it over and looked at the lot, that was around the first
of November.
Q. Did you tell him you were interested in the property?
A. I did.
Q. This was back in November?
A. I'm not sure of the exact date, but it was sometime be·
fore all this bubbled up.
Judge: You say you drove by the property with Mr. Rupe
at that time?
A. I went down with Mr. Rupe and we looked at the lot.

Q. You got out of the car, didn't you?
A. I got out of the car.
Q. You and he walked around this property?
pagP. 8 ~ A. vV e walked over the property, they were dismantling something-the building had burnt down.
Q. You did go to the property and look around Y
A. That's right.
Q. Did Mr. Rupe tell you who owned the propertyf
A.· He told me who owned t~e property then.
Q. Did you telthhp._ you were interesfed in the property!
A. I told him I was interested in the property.
Q·.. Did you ask him to see whether Mrs. Martin would sell
it to you?
A. At that time I didn't ask him. Later on, a couple of
weeks later, I did.
..
Q. That was sometime in November, at least a week or two
before this deal finally came about!
A Yes.
Q. All right then, did Mr. Rupe tell you he would do that!
A. Mr Rupe said he would.
Q Do· you know whether he contacted her Y
A. I suppose he did contact her. He called me about it
later.
Q. He called you about it later, what did he say!
A. He told me that the proper~1~~uld be bought and the
dimP.n-sions of it. I didn't have the dimensions of the lot at
the time. Looking at it you couldn't tell the exact dimensions.
He gave me the approximate ·dimensions.
· Q. He gave you the dimensionsT ·
A. Approximately.
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Charles Ftilce.
Q. He told you .roughly that it was 260 by 300.
A. Yes.
· ···
Q. Did he tell you where the 300 was f
A. I can't recall. I'd say the 300 would be 300 deep.
Q. At any rate he did tell you that roughly he thought it
was 260 by 300.
· A. Can I retract something!
Q. Yes.
A. First he said 250 by 300 Then at the time he brought the
contract for me to sign, which Mrs. Martin had ·signed, he
said the lot was underestimated in his thinking, that it was
260 by 300.
Q. A difference of 10 feet f
A. Yes.
Q But basically the dimensions were known within 10 feet,
or he told you the dimensions within 10 feet of the 260 by
300.
A. He did. It was his idea looking ·at it and seeing that it
was 260 by 300.
··
Q All right, so sometime later you did advise him that you
were interested, and he did get in touch with Mrs. Martin,
apparently according to ·what he told you. and got back in
touch with you and. told·you that it could be bought. Did he
tell you the price f
A. At the particular time· I believe he said around $75.00
a foot.
Q. Did you still show your interest in it f
A. I still did.
Q. Did you tell him you were interested at that priceT
A. I was still interested at that price.
page 10 ~ Q. What did you tell him to do, see if she would
· sell itt
.. ,.
A. Yes.
.
Q. Wbat was -the next thing that happened a·s far as you
and Mr. Rupe were concerned f
A. I can't recall anything that happened between that time
and the date that he brought the contract for. me to sign.
Q. A month later roughly! I don't want to hold you to any
certain date.
.
. r..
A.·· I ean 't. recall.
Q. Roughly it was around the first of N ovember·t
A. Around the lOth. Somewhere between-the ls~a~d lOth.
Q. Between the 1st and lOth when he ~:r-st discussed, it
with you and you all went down and looked at the property,
rightt

page 9

~
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Charles Price.
A That's right.
Q. Did you go back any other time 7

A. No, I never went back, not with Mr. Rupe. I drove by
the property myself but I didn't get out.
Q. And then you think that it was between the 1st and lOth
of November and then a couple or three weeks later, would
you say?
A. I'd say about three week-s later probably.
Q. That would have been around th~ end of November 7
A. Or the first of December sometime. The dates I can't
recall.
Q. You told Mr. Rupe then to :find out if it could be bought
at that price. Then it wasn't until the 17th that he came over
with this agreement?
page ll. ~ A. He came over with the agreement on the 17th.
I signed it.
Q. Does your attorney have the original f
A. I have a duplicate of it.
Q. That has on it Realtor's Copy. Isn't it correct that you
~ot another copy or is that the one Mr. Rupe g-ave you?
A. This copy f
Q. Did he give you a white copy!
A. No, he gave me a yellow copy or a green copy.
Q. That's the realtor's copy there. That's what it ·sayR
down here.
A. Yes.
Q. Mr. R.upe has given vou that since A Gave me what since?
Q. This contract.
A. He gave it to Mr. Davi~.
~f r. Davis: He gave that to me.
1\fr. Spiers: I beg your pardon. At any rate that is not tl1e
contract he gave you. He gave you a duplicate on a different r>aper which was yellow or some other color.

A. Yell ow or green I 'n1 not too sure.
Q. That seems to be an exact copy or that is the original
and the others are duplicates, are they not? Now when he
brou~ht you that contract, how was it filled in, do you r~
member?
A. How was it filled in 1
Q. Yes, was it just like that or did he fill anything in aftPr
he g-ot there f
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Charles Price.
A. Mr. Rupe filled n~thing in after he got ther~, :nothing
whatsoever.
·
·
p'age 12 ~ Q. It say·s $19,500.00, does it not?
A. Right.
.
Q. vVould you then read the next thing?
A.· $5,000.00 cash in hand paid by purchaser to agent as
agent for seller, receipt of which is 'hereby acknowledged by
seller and agent, said sum to be held by agent until s~t~lement
and then applied on purchase price, purchaser agrees to buy
and seller agTees to sell for the sum of BLANK all that certain pieee, or parcel of land described as follows, to-wit:
Q. Then it has $5,000.00 on delivery of deed.
A. R.ight.
Q. And $3,000.00 for each year for four years, last payment
on fifth year $2.fi00.00 plus 5% interest. Lot 260' x 300' (approxin1ately). Then the purchase price shall be paid as follo''lR: It substantially recites the terms.
A. $5,000.00 cash on deli very of deed.
Q. vVe w~uld like _to introduce this, Your I-Ionor.
Judge: I'll mark the sales contract plaintiff's Exhibit

#1.
Q. 1\Ir. Price, do you recall the time of day this contract was
tendered to you?
A. I can't recall the exact tin1e of day. Mr. Spiers, no, but
I'd say around 11 :00 or 11:30.
Q. In tl1e morning~
A. T believe it was. I can't be exact.
Q. Do you know whether it was on the 17th?
A. I suppose it was the 17th.
page 13 ~ Q. Do you remember whether it was the 17th?
A. I could look at the calendar.
Q. "'\Vell, the 17th was on a Thursday. It was dated the
17th. I just 'vondered if be gave it to you on the 17th. Do
you recall if it was on a Thursday?
A. I can't recall, Mr. Spiers.
Q. no you know where it was given to you'
A.. Oh yes, it 'vas given to me over at the Hob-Noh.
Q. 1\tfr. Rune didn't tell you anything about a prior offer
or nnything else?
A. 1\rfr. Rupe told n1c nothing as I recall at that time.
Q. T-f e didn't tell yon thnt someone else had the refn~al of
it until Monday?

Charles ::Price .
.A. ·He didn't tell n1e anybody had a refusal on· it, Mr.
Spiers.
Q..You signed this contract -in the presence of Mr. Rupe?
·. · A. I certainly did.
· ·Q: Did Mr. Rupe sign it in your presence 1
A. I can't recall whether he did.
Q. Did you pay him $5,000.00 ~
A. I did not pay him $3,000.00. .At the time I asked him if
it was necessary. He told me at the time it was not necessary
at the time because the contract wasn't written up that way.
Q. But it was, wa-sn't it? $5,000.00 cash in 'hand. "'\Ve admit,
do we not, Mr. Price, that $5,000.00 was not paid regardless
of the reason 1
·
A. It wasn't paid at the time, it has been paid since.
Q. The check for that was not even written until the 26th
of December, was it¥
page 14 ~ A. I can't recall the date exactly.
Q. This is it. You can have it. I made that one.
Does that look like your 'vriting?
A. That's n1y writing.
Q. You had given that to your attorney, had you not?
A. That I gave the check to Mr. Davis?
Q. Yes.
A. I gave the check to ~{r. Rupe.
Q. On the 26th of December?
A. If that's what the date of the check is.
Q. That's the date it says on here. Whatever date is on
that check is the first date you delivered anything to anybody,
is tbat right?
A. That's right.
1\fr. Spiers: I want to introduce the photostatic copy of
the check, Your Honor.
.Judge: A photostatic copy of tl1e check will he marked
plnintiff's Exhibit #2.
1\fr. Spiers: I think that 1\IIr. Davis would also stinulate
that the recitals there in the copy are correct also. to tl1e effect that he brought the check to me as attorney for 1\{rs.
JVfartin on the 30th day of December at 5:00 in the afternoon,
unendorsed.
Mr. Davis: If Your I-Ionor please, the counsel for the defrmdant will be ~dad to stipulate that, and would also like
to ~tinulate and let tl1P 1·ecord sl1ow that the attornev,-that it
was brought to ~{rs. 1\fnrtin 's attorney and he was· requested
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to tender the check to Mrs. Martin preceeding a suit for -specific performance.
page 15 ~ Mr. Spiers: We understand that. What was
tendered. to me was the original of the copy that
T am now introducing, and is the same as a tender to Mrs.
Marlin since I was her attorney.
•Tndge : All right.
Mr. Davis: That is why it was tendered to Mr. Spiers at
that time.
Mr. Spiers: Notice is good due to the fact that I was coun~el.

.Tndge : All rie:ht, let the record show that there was an
agreement between counsel for the parties hereto, relative to
the tender of the check.
Mr. Spiers: Before the check was written, which accordin~ to the date was the 26th of December, which was the day
after Christmas, had Mr. Rupe been in touch with you in connection with the dispute about this contractf
A. About the dispute of the contract Y
Q. In othtlr words. did he notify you that Mrs. Martin wa~
unhappy and did not want to go through with the contract 1
A. At the date the check was written, no sir.
Q. He had not gottenA. No sir, No sir.
Mr. Davis: Let's clear that up.
Mr. Spiers: I'm wanting Mr. Price to elear it up and I 'n1
a~king him questions and I would appreciate it if I can continue.
,T11dge: Go ahead. You can examine hin1, Mr. DaYiR. when
vou r turn comes.
·
Mr. Spiers: Isn't it correct that 1\ir. Rnrw
page 16 } talked with you on the 23rd which was two da~vs
before Christmas and wrote a letter on behalf of
you and himself to the effect that tl1e contract was then void?
A. 'Vould you repeat that again f
Q. Well, I previously asked you if Mr. Rupe contacted von
nrior to the date of that check which is December 26, 1964,
to advise you that 1\1:rs. Martin repudiated tl1is contract and
vonr answer was that he had not contacted vou.
· A. He did not contact me and sav that Mrs. ·Martin had repudiated tl1iR contract.
·
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Q. All right; then this letter written by Mr. Rupe on your
behalf went beyond your understanding of the extent of his
authority.
A. This letter here 1 I have never seen this letter.
Q. You see the date of it, don't you 7
A. December 23.
Q. Would you read that letter to the court?
.
A. This is to notify you that Mr. Charles R. Price is anticipating a deed to your lot on January 10, 1965. The money
agr~ed on, on sales contract dated December 17. 1964, will be
in my hands the date above mentioned. I will be expecting
my e.ommission on this transaction which is $975.00 also on
that date. I have contacted my attorney and Mr. Price has
contacted his attorney and they advise that Mr. Price is due
the deed on this transaction.
Q. Now if we assume that Mr. Rupe wrote that letter and
signed it and mailed it on December 23rd, be did so without
ever having contacted you, without in any way discussing it
with you, or indicating in any manner that Mrs. Martin disputed this contract Y
page 17 ~ A. 1\{r. Rupe contacted me, Mr. Spiers. He didn't
say Mrs. 1\Iartin had disputed the contract. He said
that something had come up in the contract. There would be
a letter out about it, be something about it. Then I had the
copy of your letter. That was the first thing I knew about it.
Q. He did talk to you however, before the date of this
check?
A. W'hatever date that was, that's the date he did talk to
me.
Q. He told you that she bad repudiated the contract?
A. He said something had come up in the contract.
Q. Ife wrote this on behalf of you and himself, did he not?
You were expecting him to take care of whatever came up?
A. vVell certainly, he was Mrs. Martin's agent and I was
the buyer so I expected that.
Q. You just testified tha.t he also found this property for
you. didn't you?
A. I didn't say that he found it for me.
1\fr. Spiers: I would like to offer this in evidence with the
uncl{lrstanding that I will connect it up, the mailing and receipt of it, later.
Judge: All right. I'll mark it plaintiff's Exhibit #3, the
Jetter and the envelope showing the postmark and certified
mail as one exhibit.
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Mr. Spiers: On the date of that letter, which was before
Christmas, indicates that Mr. Rupe did not then have any
$5,000.00. You had not paid him or tendered him $5,000.00
at that time, had you Y
A. Well, I didn't see anyQ. Fiad you or not?
page 18 ~ A. I hadn't at the time, but I saw no reason to.
I signed a legal contract with that stipulation in
there. I saw no reason.
Q. Why did you then tender it on the 26th?
A. I gave him the check at that time to bold until the loth
of January.
Q. You gave him the cl1eck to hold. You gave it to him on
the 26th of .January, I mea11 December, excuse 1ne.
A. I asked him, as I told you awhile ago, I asked him at the
time that this contract waR Rigned, ''Should I pay the $5,000.00Q. And lH~ told you no, we know all that, but you did, in
fAct, _!rive it to hiln on the 26th of December or a1·ound about
that time?
A. Rig-ht around that time.
0. It certainlv was no earlier than the date of the c·heck?
A. No, it was· the date of it.
Q. 'Vhy did you do that?
A .•Just as I told you just then, that's why I gave it to him
so that he would have the check when the time came.
Q. You thought it was necessary that he have that check,
did von not ?
A~ Well, necessary or not, I didn't think it waR neN"~RRary.
Q. Rut you gave it to him'
A. I gave it to him.
Q. You gave it to hin1 under the assumption that yon didn '1
know 'vhether it was useful or not?
A. I knew it had to be tlwr.e, I knew I had to "1u1ve the
$!1.000.00.
0. On JanuarY 10?
..
A. ,January 10.
page 19 ~ Q. Nothing had never come up. That's wh~,. yon
didn't have it on the 17th.
A. That's right.
Q. But you had a Jetter from me, didn't you?
A. ~Ir. SpierR. vonr Jetter was mixed up to me, I didn't Ulldersta.nd thHt. T l1ad Rigned a legal contract.
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Q. My letter was clear, was it not?
A. And the contract was clear, as far as I'm concerned.
Q. The letter was perfectly understandable, was it not?
A. You never contacted me. You sent me a copy of the letter you sent Mr. Rupe.
Q. But you read it and it was understandable, wasn't it f
A. I did. But it was not understandable. I didn't understand it .
•Judge: "\\That was the date of that letter?
Ivir. Spiers: It was the 29th.
Judge: All right.
~fr. Spiers: I'll introduce that. Now upon receipt of my
lettrr, and I think that I mailed it the date of the letter probably, did you get it on the 30th?

A. I can't recall, 1\fr. Spiers, I don't know.
Q. Had you contacted your attorney at that time f
A. At that time? I don't recall that. I can't remember
tl1e dates.
Q. Did you contact your attorney as soon as you received
my Jetter?
A. I probably did. I can't recall that I did directly. I think
my attol'ncy ca.n verify that, whether I did or not.
page 20 ~
Q. Did you agk 1\fr. Rupe to retain an attorney
for you?
A. Did I ask Mr. Rupef I can't recall that I did.
Q. Do you know whether he bad talked to Mr. Davis before
you did about this thing?
A. I don't know.
Q. Have vou ever s0en this letter dated the 30th of Deccmherf
.
1\Ir. Davis: That mv letter¥
1\{r. Spiers: Yes. i-Iad you contacted 1\fr. Davis before
tl1is letter was written! You don't remember?
1\fr. Price: I don't have a copy of this letter and on December 30 apparently I had contacted 1\fr. Davis.
Q. You bad some discussion ·with 1\fr. R.upc, badn 't you
about getting legal counsel?
A. I could have had.
Q. Did you or not, do you remember?
A. I'd say yes.
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Q. You never gave this check payable to Max Rupe and
Mabel Martin to Mr. Davis, did yout
A. I didn't give it to 1\fr. Davis.
Q. You gave it to Max Rupe?
A. I gave it to Mr. Rupe.
Q. Do you know ho,v Mr. Davis got it?
A. I don't know how Mr. Davis got it.
Q. Do you know whether he was representing Mr. Rupet
A. Repeat that, ~fr. Spiers.
page 21 ~ Q. He was representing both of you, wasn't he f
A. Representing both of us t
Q. Yes, you all were acting together on this whole thing.
A. I don't know. Mr. Davis has been bv attornev nrevious.
Q. You had not consulted 1\tfr. Davis at the time you tenderP.d the $5.000.00 to Mr. Rupe?
A. Not to my knowledge.
Q. You didn't know about any dispute other than what Mr.
Rnpe told you, that something had come up and he would
get a letter out on it Y
A. I knew nothing.
Q. Other than what he told you f
A. Other than what he told me.
Q. That there was trouble about it and that there would be
a letter out on it, and you expected him to take care of it.
A. He said something had come up. He didn't say what.
Q. J-Ie didn't suggest that you pay $5,000.00, did he?
A. He didn't suggest that I pay $5,000.00.
Q. But you expected him to take care of it and get this contract throug·h.
A. Well, I did.

Mr. Spiers: That's all.
Judge: Before you get into this, I assume you're making
him your witness at this time.
Mr. Davis: Yes.
page 22

~

By Mr. Davis:
Q. Mr. Price, do you recall how many times that
you and Mr. Rupe discussed the property prior to the 17th
when this contract was signed?
A. Well, I I1ad talked to 1\fr. Rupe about it I'd say back
on two or tl1ree occasions about the fact that I was interested
in this property down there, several months back. I can't
recall the dates or the discussions we had about it.
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Q. 'rhe sale price is $19,500.00, do you recall who set that
~ale~

nrice?
A. Mrs. Martin.
Q. Now, this contract was hand carried to you by Mr. Rupe
on the 17th. is that right?
A. It was.
Q. I believe you stated to Mr. Spiers that you were at your
place of business, is that right?
A. I was.
Q. Is this the contract as it was presented to you minus
your signature?
Mr. Spiers: I think he said it was.
Mr. Price: It is.

Q. That's the original f
A. That's the original.
Q. I believe you told us that you retained a copy and Mrs.
Martin received a copy.
A. That's right.
Q. The terms were all cited in the contract 7
page 23 ~ A. Everything was there. It was all worked out.
Q. The agent's commission and the whole thing?
A. That's right.
Q. Was anything said to you by Mr. Rupe or anybody elset
A. Nothing.
Q. About anything other than this contract Y
A. No.
Q. The contract was brought to you and you signed it and
that was it, that right?
A. That was it.
Q. I believe you told Mr. Spiers that you offered Mr. Rupe
$5.000.001

A. I did.
Q. At that time?
A. I did, I mentioned it at that time.
Q. What did he tell you Y
A. He said it wasn't necessary because it wasn't written in
the contract that way. I had until the date of delivery of the
deed, January 10.
Q. Yon felt that you were bound by the contract at that
time?
A. I certainly felt like I was obligated then for $19,500.00
when I sig'Iled my name to it.
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Mr. Spiers: Let me ask you one thing. You never contacted Mrs. ~Iartin at all, did you?

A. I never.
~~ r.

Spiers:

page 24

~

~Ir.

Rupe did that?

A. Mr. Rupe did that, Mr. Spiers.

~·fr. Spiers: That's all.
Judge: All right, stand aside. Call the next witness.
1\{r. Spiers: I call Mr. Max Rupe, adverse witness, Your
Honor.
Jndge: 1\Ir. J\IIax Rupe called as an adverse witness.
1\fr. Spiers: There may be some question about the adversity of lVIr. Rupe in this thing, whether to call him adverse or hostile. The letter I gave you and the letter given
to 1\fr. Davis which I assume will be allowed in evidence indicates that both people had the same lawyer and their interests were the same.
Judge: He is an adverse witness to the plaintiff i11 this
suit according to the pleading and the evidence so far. 1\fr.
Rnpe, rome around and have a seat, please.
I\{ r. Davis : Exception.

MAX C. RUPE,

By Mr. Spiers :
Q. Your name is ~Iax C. Rupe?
A. Yes sir.
Q. You are a licensed real estate broker with your place
of hn~iness in the City of Radford, is that right?
A. Yes, sir.
Q. Mr. Rupe, do you know Mr. Charles R.. Price?
A. Yes, sir.
Q. How long have you known him?
A. I guess I have known Charlie for about five or six years.
Q. You have purchased for him and sold for
page 25 ~ him other real estate before the 17th of December,
the date on wl1ich this particular transaction commenced, have yon not¥
A. Yes, I have.
Q. In an effort to determine these previous relationships,
djd you ne9'otiatP ·w1tl1 the owners of the property here acroRs
the street for 1\fr. Price?

Charles R. Price v. Mabel G. :1\Iartin

23

Max C. Rupe.

A. Yes sir, I did, and I believe you were one of them.
Q. Did you ever have any listing from me?
A. No, sir.
Q. Did you ever discuss it with me yourself at alH
A. This particular Q. Yes.
A. Yes, I discussed it with you. I asked you if your lot was
for Rale.
Q. vVill you refresh your recollection and let me ask you
if you didnt' talk to Mr. ·Hopkins?
A. 'Vell, I probably did. He was one of the owners. I was
dPaJin~r through you.
Q. ~Ir. R-upc, I'll tell you what I think of you after this
hParing-. but l\fr. Price had indicated that he wanted to huv
that land, hnd lw not f
·
A. Oh yes.
Q. Jie asked you to g·et a hold of tl1e owners. Did you tell
him who the owners were?
A. I told him I knew one of the owners and he said, "Well,
you go ahead and see him.''
Q. lf e got a hold of you or did you get a hold of him?
A. He got a hold of me.
pag-e 26 ~ Q. And asked you about getting a hold of this
property?
A. Yes.
Q. And then you got a hold of the owner, did you not?
A. Yes.
Q. Then what did yon do, get a price?
A. I g:ot your pricf' and presented the price to Mr. Price.
T g-aYf' hin1 the price and he agTeed to buy the property.
Q. On the basis of his inquiry to yon, and your going to the
owncJ'P.. this property was sold to Mr. Price, is that rig·ht~
A. That's right.
Q. I believe you said there never was any listing OJ' anythin~ of that type, no real estate contract between you and
the owners of any description?
A. As far as I can recall I don't think tl1ere were any
signed contracts.
'o. There wns no indication from the owners that you
should try to sell the property f
A. You told me it was for salr. nnd you g·ave n1o tlw price.
0. That's after von talked to lfr. Price. I'm talkilw: about
hefore that.
·
.
A. T don't guess there wa~.
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Q. You know very well there wasn't. don't you, Mr. Rupe?
All right, now let me ask you again in further connection with
this particular piece of property across the street. I believe
you conducted a great many deals or dealings for the Karres
Brothers or Gusand Properties, whatever you want to call
them?
page 27 ~ A. Yes.
Q. And assisted in neg·otiating thP purchase of
the property up here on which the shopping center is located,
did you not?
A. That's right.
Q. "\Vas that property ever listed with you f
A. It was listed in so far as the contract made on that propertY.
Q. I understand that, but isn't it correct that the way that
propertv was acquired the prospective purchaser contacted
you and asked that you find the property and that you did
so. Yon contacted the owner and entered into an agreement
with the owner, and the owner paid you a commission, is that
right?
A. That's true.
Q. Karres didn 'tY
A. No. sir.
Q. But vou acted for l{arres?
A. Ho,v's that?
Q. You acted for Ka.rres in finding this property T
A. Sure.
Q.•Just like you acted for ~Ir. Price in this one'
A. Yes.
Q. All right, let n1e ask you this. Now you later, on this
property over here, you sold it for Mr. Price?
A. I did.
Q. What was that under~tanding? Was it ever listed by
].llr. Price f
page 28 ~ A. It wasn't listed by ~{r. Karres. Mr. l{arres
~
told me-I mean. let me see, wait a minute, I'm
gettin!! tl1e thing wrongQ. It's a. fact that 1\f.r. Price didn't have it on tb(l market,
dicl h~?
A. Mr. Price said. "If you see a buyer, I've had an offer
on this land, if you have a buyer, let me know.''
Q. You contacted the Karres Brothers?
A. I contacted the Karres Brothers, I did.
0. You were still working 'vith the1n, were you not, on
various enterprises they had in Radford'
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A. He told me to find him a lot.
Q. To find him a lot. So you found one for him, did you
not?
A. I did.
Q. You found it owned by Mr. PriceY
A. Mr. Charles R. Price.
Q. You then went and sold it and Mr. Price paid you a
commission f
A. He did.
Q. You were acting for Mr. Karres, were you not?
A. No, I was acting for Mr. Price at that time.
Q. Mr. l{arres told you to find him a. piece of property,
didn't he?
A. WellQ. Did 1\fr. J{arres pay you anything?
A. No. sir. lVfr. Price paid me commission.
Q. On the sale of the shopping center property up here,
did l\fr. Karres pay you anything?
A. No sir.
pagP 29 ~ Q. The seller paid you, didn't he f
A. The seller paid me.
Q. You found that property for Mr. Karres f
A. Yes.
Q. All right, ~o now on this particular piece of property we
are dealing- with here, it's owned by 1\Ia.bel Martin. According to l\1"r. Price vou discussed this matter with him sometime
in November, 1964.
A. There about, it mig·ht have been a few days before, but
the fit·st thi11g was that I called 1\irs. :Nfartin and asked her
if RhP wanted to sell the lot where the fire was. Furniture
wnR still in the store. She said, ''Yes, but I'm not listing
that property with no real estate man in this city. If ~roi1
find a bn)~er and the price suits Inc, we will do some dealing
on it.."
Q. In other words, she in effect told you that if you had
an offer, to come to her.
A. That's rig-ht, she did.
Q. She would consider the offer of the purchaser, rig'ht?
A. Yes.
Q. All right, that I assume is the last word you had with
1\f r~. 1-.fartin until this matter can1e up between jfr. Price 1
A. Yes, that's the only ti1ne because I called her one
tim<? and she told me if I bad a buyer at her price, sl1e asked
me what it was worth and I told her for her to name a price.
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She said she had good authority to say that the lot was worth
$75.00 a front foot and if I could get anything near that price,
to come see ·her.
page 30 ~
Q. And she would talk to you about it tben 1
·
A. Yes, sir.
Q. She specifically declined to list it with you or de:..;ignate
you as her agent 1
A. Or anybody else.
Q. Or anybody.
A. That's right, wouldn't going to sign it up to 1ne.
Q. She wasu 't going to list it or mnploy any agent at all
to sell that property Y
A. That's right.
Q. Ifow did you and l\ir. Price happen to get togetherf
A. 'Veil, I was down the street and I came back into the
office at 1126 Norwood, Nationwide Insurance, and I-Ierh Dodson said, "1\Jax, Charlie Price wants you to call him at the
I-Iob-N' ob. l-Ie left his number on a pad.'' So I called Charlie.
I said, " Charlie, did you call me f" He said, "Yes. :Max, I
was figuring on this lot over here that Mrs. Martin owns.''
Ife didn't say }Irs. 1\{artin, he didn't even know who she
was, he'd never met her. lie said, "'Vhat about that. lot~"
I said, ''I think I can get that lot for you, Charlie.''
Q. In other words, he was talking about this lot f
A. Yes, this particular lot.
Q. VVbether he named it or not, you both knew which lot?
A. We had went and looked at the lot.
Q. You said, "I think I can get it for you."
page 31 ~ A. Yes, ''I'll try to get it for you.'' lie said,
''Con1e on over and let's go look at it.'' So I
took n1y autonwbile and went over there and at his leisure we
~rot in the car and drove down and looked nil over th0 lot and
I said, ''Charlie, I think she's g·ot about 250 feet here and
nt this figure of $75.00 a front foot it would con1e to $18,750.00." So I called 1\frs. 1Iartin on tlw 16th of December.
Q. The day before f
A. Tlw cla~r bcforP we had onl' appointment. I said, "?virs.
]\{artin. I have a buver for vour lot. I'd like to discuss it witb
you and I don't want to discuss it over the telephone.'' She
snid. ''"\Yell, 1\fr. R.npe, I've got con1pany. It "rould suit mP
fill right if you could come up sometime in the morning. Wlu1t
time would suit you?" I said, "You name your time. I'll
make it.'' She said, ''Around 10 o'clock." So I went np to
1\frs. l\Iartin 's and knocked on tlw door and a lady ca.mp and
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told me to con1e in. I went in the living room and she said,
''Have a seat." So I sat down. She got through with the
phone and can1e in and said, '''Vhat is it about this lot 7'' I
said, ''Mrs. J\!Iartin, I've got a buyer for your lot.'' She said,
"It's not a lVIrs. Roberts, is itT" I said, "No, it's not. It's
Charlie Price. IIe 's the operator of the Hob-Nob and this
hamhurger place across the river, and be also owns the Waffle Shop.'' She said, ''Well.'' I said, ''According to the way
I figured it up, you have g-ot $18,750.00 worth of property at
250 feet. She said, '' Oh, Mr. Rupe, I've got 260 which makes
it $19,500.00. '' "\Veil I said, "Assuming that Charlie Price
is interested in your lot, if you want to sign a contract so he
can have this lot, I'll fill it out right now." She
pa~e 32 ~ said, "0 .K." and she signed it. She said, "Now
listen, there's one thing I'd like to mention to you.
Ted I-Iannah, my son-in-law, has been talking to Mrs. Robertr;. I would like for him to have a chance to go back to
1\frs. Roberts in case she wanted it, I would like for her to
have it. I 'II let you know in two days, two days.'' And she
says, ''If she don't want it, it belongs to ~fr. Price." I said,
"Well. O.K."
Q. You knew from that conversation that ~fr. I-Iannah had
been negotiating with somebody'
A. She said he had. I didn't know that he had.
Q. That's what she told you, slw told you that.
A. She told me that.
Q. All right, you knew it. You took this contract with that
nnclm·standinp;, did you not, that someone else might get itT
A. l\'[ rs. Roberts would he the one that I understood wanted

it.
Q. Regardless of who, you understood the fact that someone else bad negotiated for it and had the first shot at it
and that she would let you know about whether or not that
person was g·oing- to take it, isn't that right1
A. She n1entioned this one person to me, that's all she
mentioned to me.
Q. Is that rorrect tbat you knew if this other person took
tl1e ~1roperty, tl1en this contract wasn't any good T
A. A ~fr~. Roberts, yes.
~fr. Davis: If Your Honor please, I'd like to n1ake a motion that all this e\ idence be excluded under the parole evidence rule, the contract speaks for itself.
Mr. Spiers: If Your I-Ionor, pleasepage 33 ~
Judge: I overrule the motion.
7
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Mr. Davis: Exception.
Mr. Spiers: Now that was on the 17th, wasn't, it, Mr.
RupeY
A. That was the day I wrote the contract out.
Q. Right. She told you then that this other prospect existed and that person would have to decide whether they
wanted it or not?
A. Yes, sir.
Q. All right. Now, did you contact Mr. Price and tell him
you had g·otten this property for him Y
A. I imagine I contacted Mr. Price inside an hour and a
half, two hours, not later than two hours after I left Mrs.
1\fa-rt.in's house and went directly to Mr. Price's. I knew
what time to go because he told me he never left before 12 :00.
Q. That was on the same day?
A. Same day, yes sir.
Q. All right, and you did then go to Mr. Price's, roughly
around 11 :00 or shortly after, and contacted him at the HobNob?
Yes, I said, '' lVIr. Price," No, I said, ''Charlie, I have
your lot for you provided the price suits you. She has 10
feet more and the price is $19,500.00.'' And he had offered
$4,750.00 down. I told 1\irs. 1\iartin and she ~mid, "No." She
said. "I would like to have just a little money left after paying you. I want $5,000.00.'' I said, ''vVell, we will write it up
for $5,000.00 down on delivery of deed.'' I put down the years
there. The first year would he $3,000.00 plus 5% interest.
Q. 1\ir. Rupe, to keep you from testifying from
page 34 ~ recollection merely, this is the contract that you
fil1ed out, wasn't it f
A. It's the same.
Q. You filled it out in your own bandY
A. 1\fy handwriting.
Q. Completely V
A. Completely.
Q. You put in $19,500.00 at the top 1
A. At the top.
Q. You put $5,000.00 cash in hand paid to be held by yon
nn til closing, did you not?
A. $5,000.00 on delivery of deed, right here.
Q. 1\fr. Rupe, would you answer n1y question, then we will
get to the rest of it. Did you fill in $5,000.00 cash in hand
the receipt of which is acknowledged by the agent to be held
until closing?
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A. I put it in there. but I omitted it right down here.
Q. You did put it in there thought, didn't you?
A. I put it in there. That's my handwriting.
0. Mr. Price read the contract, didn't he?
.A. He read the contract.
Q. He signed it in your presence?
A. He signed it in my presence.
Q. Did he give you $5,000.00?
A. He asked me, ''Max, do you want that $5,000.00 now?''
I said, ''Charlie, I don't think that you need to put it down
now because I put $5.000.00 on delivery of deed.'' You can
read right here.
page 35 ~ Q. Yon didn't •·efu~e to take the $5,000.00, did
you, Mr. Rupe?
A. Yes, I said, ''I don't think there is any need.''
Q. You said, ''I don't think there is any need." But did he
tender you the $5,000.001
A. Not that dav he didn't.
Q. Did you eve;· refuse to take any $5,000.00?
A. No. I didn't. After this question came up with the
1noney down, I said, ''Charlie, maybe you better give me a
cheek for $5.000.00 and maybe they won't have anything more
to say about it.''
Q 'All right, let'~ p:o into that a little hit. I talked to yon on
the 23rd or there ahout, did I not?
A. You talked to me on the 24th.
Q. "\Vhen did you write that letter?
A. I wrote that letter on the 23rd.
Q. The day before I talked to you?
A. The dav before vou talked to me.
Q. vVhy did you write that letter?
A. Because I had ah·eadv hNm adYised by lawvers to notifv
"Nfrl'l. 1\fa rtin.
·
·
·
·
Q. Why had you been advised by a lawyer?
A. Because I wanted to see if 1ny contract was good.
Q. Did you have any reason to think there was any dispute?
A. I didn't know whether there had been any.
Q. Didn't you know for a fact, on the 22nd you were notified. that the other purchaser had taken tlw property and
that the contract was void.
page 36 ~ A. 1\frs. 1\fartiu called me and told me she wasn't
g-oing through witl1 it, that she was g·oing- to sell to
~om~hody else.
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Q. Did she tell you in fact that the other party she was talking about had taken it Y
A. She didn't tell me the other party she was talking about,
she told me a man and I said. ''You told me it was a woman,
~Irs . .1\iartin." She said, "Well, it's a man.''
Q. Does that make any difference on this thing¥ It was
somebody else, wasn't itt
A. Well, I was going by what she said at first, a :nrrs. Roberts.
Q. Do you know a Mrs. Roberts!
A. I don't know Mrs. Roberts. I know some, but I don't
know whether I know the one she was talking about. She
didn't go into details.
Q. The contract I just showed you, you say you filled out,
that's plaintiff's .BJ.xhibit #1, is that right?
A. That's right.
Q. lVIr. Rupe, the 17th of December, 1964, was on a Thursday~

A. Yes. I guess that's right.
Q. Did ~:Irs ...M_artin call you and leave a message that you
received from anyone in your family after that Y
A. She called me the 22nd.
Q. No, I'm talking about before that. Isn't it correct that
on Sunday prior she called you at home and left a message
that the person had not decided yet and she would let you
know the next day T
page 37 r A. I didn't get the word about the deciding. My
wife said Mrs. M-artin had called and would call
tomorrow. I was at a church meeting and that's all I knew
about it, and she didn't call me until the 22nd.
Q. Well, let me ask you this. Did you give Mrs. Martin a
copy of the contract on the 17th?
A. I gave her the copy on the 21st because I told her that
it was subject to Mr. Price taking this lot at a higher price.
And I said, ''Mrs. Martin, he asked me to get you to sign
the contract and he would sign one and I '11 bring you a copy
just exactly like the one you signed.
Q. Yon did what 1\{r. Price asked you to do and you got her
to sign the contract.
A.' Rig-ht.
0. And then yon gave it to her.
A. I gave her a copy of it, I did.
Q. V\Then did von do that?
A. Th~ 21 Rt of December.
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Q. '\Vhere was that r
A. It was down around about the front of Whitehead's
Pharmacy on Norwood Street, on the street, she was coming
up the street.
Q. Did she tell you then that she hadn't heard from the
other person t
A. She told 1ne then that Ted l1adn 't got to see the party
yet. I didn't make any comment.
Q. You didn't argue about it. did you, you knew that condition was there~
A. I didn't make any comment.
page 38 ~ Q. You didn't say, "Well, you can't see that
person, I've got a valid contract Y''
A. I didn't say anything. I didn't make any comment.
Q. You just didn't say anything?
A. Th~ only thing I said to 1\frs. l\fartin was, ''I promised
yon a copy of this contract, and here it is.''
Q. And she said, ''"\~Tell, Ted hasn't got to see those people
vet." You didn't make no comment.
· A. I made no comment about it.
Q. Did she say she would let you know?
A. She said, "I '11 let you know tomorrow." I believe she
said bv tomorrow.
Q. As late as the 21st everybody knew about the condition,
you knew about it and you made no argument about it, and
you tell the court that you bad not told Mr. Price anything
about it?
A. I hadn't told Mr. Price anything about it until she came
and told me she wasn't going through with it, and I went ...
Q. That was the next day though.
A. No, that was the night she told me. I went over to
Charlie's. The night that she told me at 7 or 8 o'clock that
Rhe wasn't going througl1 with it, I said, "Well, now listen,
Ml'. Priee, the last time I talked to him, be was very interesteil in this lot." and I said. "I have no right to break the
contract. I '11 just have to see what he wants to do about
thiR. ''
Q. At any rate whatever day it was, it wasn't the day you
gave her this copy, it was the day after, wasn't it?
pag-e 39 ~ A. It was the day after.
Q·. You say you gave her that contract on the
2J Rt'
A. Yes.
Q. Th;:~t was on a }.fonday?
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A. On a Monday. On Tuesday she told me she wasn't going
through with it.
Q. Did she tell you that the other people took it f
A. No, she told me that somebody had took the option, another man had took the option up on the lot. I said, ''Another
manY'' She said, ''Yes.'' I said, ''I thought it was Mrs.
Roberts that you were talking about." She said, "No. it's
another man.''
Q. Did you ask her who it was?
A. I didn't ask her but I said, ''I saw son1ething going on
todav that I didn't like.''
'Vhat was that. Mr. Rupef
A. I said, ''A friend of mine come into the office and said,
'I see JiJ. C. Dickens and Bill Kenny out of Roanoke are
down there looking over that lot.' ''
Q. Was that on the day Mrs. Martin called you?
A. That was on the day l\1rs. Martin called me.
Q. The 22nd?
A. The 22nd.
Q. You told her about that f
A. Yes.
Q. w·hat clid she say 1 Did she say that was who it was 1
A. She didn't say. She didn't say who it was.
page 40 ~ She said another man. I said, "Well, beings it's
another man and :Mr. Price is so anxious for the
Jot. I'll have to contact bin1 to see what he says." So I told
1\fr. Price and l1e said, ''I'm sorry to hear that."
Q. You told Ivir. Price all of this, did you notY
A. I told 1\ir. Price the exact day. the 22nd.
Q. You didn't call Mr. Price and say that tlwn' •~ ~mne
t ron ble here f
A. No, I didn't call hin1, I went. over there and told him
there was some trouble, that sl1e didn't want to sell it to hin1
and asked l1in1, "vVhat do you want to do about it?'' Tie
said, ''Have you seen a lawyer?" I said, "I called one, and
hP was awav ~o I went back and called another one.'''
Q. Did l\1.r. Price tell you to call a lawyer?
A. l\1r. Price said, "Who did you contact?" I said, "I conlnctecl Riclwrd W. Davis, and he said the contract i~ good,''
nnd I said, "'Ve will go from there."
0. What else did l1e tell you!
A. That's about all I kno"T he said.
Q. This all occured on the night l\frs. l\fartin talked to you!
A. Rip:l1t aftPr ~he talked to me on the 22nd. I (•an1o down

q:

Charles R. Price v. Mabel G. Martin

33

Max C. Rupe.

town the next morning and talked to ~lr. Davis again. I said,
''Charlie says you are his attorney.'' I said. ''Should I get
another attorney or you handle both cases if you want to."
There was some question as to him representing both of us,
RO 1 told him to discharge me and I got another attorney if
t lwre was any further action.
Q. On the 23rd of December you 'vrote ~Irs. Martin a letter, didn't you?
page 41 ~ A. I did.
Q. This was after you had seen Charles Price?
A. Yes.
Q. After you talked to Mr. Davis 1
A. After I talked to Mr. Davis.
Q. l\1:r. DaviR advised you to write this letter 1
A. He did.
Q. It was your understanding then that l\fr. Davis also represented Mr. Price T
A. Charlie told me that he was his attorney.
Q. Did Mr. Davis dictate this letter?
A. No, sir.
0. What did he tell vou to do?
A. He said I shoula" notify Mrs. M.artin, and I tried to get
her on the phone and couldn't get her, so I just sit down and
wrote her a letter.
Q. This is the letter?
A. That's the letter.
Q. Plaintiff's Exhibit #3, dated December 23. 1964, did
:Mr. Price know ~von were going to write this letter?
A. No, Mr. Price didn't know that.
Q. Did he know you were going to notify her?
A. I don't know whether he knew that or not.
Q. MT'. Price teRti nod that you told him you were g-oing to
write her and notify her, is that right?
A. I don't know if I told him that or not. I don't recall
that. I know that later I had to tell him because slw said she
wouldn't accept it.
pag-o 4~ } Q. Slw had already told you that?
A. She told me that the 22nd.
Q. The letter was dated the 23rd and the postmark is tlw
23rd, isn't it?
A. It was the 23rd and I can sl1ow you when it waR d('livered. I ~ot that in my pocket.
0. It wns delivered on the 24t11, wasn't it?
A. Yes, sir.
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Q. Do you want to put that in evidence?
A. '11here 's the receipt where it was delivered the 24th.
Q. Do you mind if we put it into evidence?
A. Put it in there.
Q. Your Honor, I'd like to enter this as plaintiff's Exhibit
#4 to be read in connection with #3.

J ndge : All right, it will be so marked.
Q. Mr. Rupe, you thereafter contacted Mr. Price and told
him that he better pay this $5,000.00, didn't you~
A. Yes, I talked to Mr. Davis and he said, '' 1\{ax, if I were'
you 1 'd get Charlie to give me a check for $5,000.00." He•
said that would kill the objection made by 1\{r. Spiers becauHe
there wasn't any n1oney paid down.
Q. There wasn't any money down on the 17th. was there?
A. There wasn't any money down but there was that written in there on delivery of deed that there be $5,000.00 casl1.
Q. ':rhosc two clauses there are just diametrically opposPd
to one another, aren't the~:r ·?
page 43 ~ A. In one way you look at it.
Q. Did you contact Charles Price on the 23rd.
the day you wrote that letter, or after that, suggesting the
$5,000.00?
A. I believe it was after I wrote the letter. I went over

there to see him again and told him there was some question
maybe about this $5,000.00 and would he mind giving me a
check. Balance it off with that check, the objection.
Q. Did be give you the check~
A. He gave me the check.
Q. It was quite some time after the 17th, even after the
22nd?
A. He said, ''I have had t'his check here for you.'' Of
course the holiday came in there, you know, and he's closed
Christmas Day.
Q. He said he had that check there for you Y Did he say
how long he had that check?
A. I didn't ask him.
Q. \Vhen did you contact him?
A. About the 23rd, I think it was.
Q. Is that when he told you he had this check there for
vou?
~ A. He said ·he would have me a check over at my office the
next time I came over there. I went back and he was closed.
T dicln 't get to go until the 26th.
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0. You went back the 26th1

A.

I went back the 26th.
Q. It was, wasn't it 1 It was the 30th, wasn't it 1
page 44 ~ A . .Probably was about that time because Christmas was over with then.
Q. Didn't you get the check on the day that you gave it to
Mr. Davis?
A. No, I didn't, no.
Q. When did you get it?
A. I got the check before. I gave it to :Arfr. Davis the next
day after I got it.
Q. J\IIr. Davis had it on the 30th, then you 1nust have given
it to him on the 29th, right?
A. The 28th or 29th.
Q. Charlie told you that you could have the check that was
waiting on you f
A. Yes.
Q. Do you know how long he had had the check?
A. No, I don't.
Q. He didn't have it the 17th or the 22nd, did he?
A. No, because I hadn't told him anything about it until
the 23rd.
Q. I '11 show you plaintiff's Exhibit #2, and ask you if that
looks like a duplicate of the check?
A. Yes, that's it.
Q. The date on it is the 26th of December?
A. The 26th of December, 1964.
Q. And drawn on the Peoples Bank of Radford?
A. That's right.
Q. For Deed on January 10, 1965.
A. That's right. There's real estate.
pa~·e 45 ~
Q. Payable to who?
A. Payable to Mabel Martin and Max C. Rupe,
and he didn't have room to put agent or he would have put
agent there.
Q. 'Vhether he did or not, you went and got that check,
did you not?
A. Yes, I asked him.
Q. And he gave it to you?
A. That's right.
Q. You had asked him that he better do it and be safe. Yon
were ~oing to hold this check?
A. Yes sir. I'm still holding it.
Q. Until the lOth of January?
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A. On or about the lOth of January.
Q. That is when she is to receive the $5.000.00?
A. That's when she is to receive it or she can have it now
if she wants it, I reckon, I don't know.
Q. The contract says you are going to hold it until then,
so if we go by the contract, you will 'hold it.
A. I was to hold it until the deed was delivered, and then
she would get her money.
Q. You gave it to Mr. Davis the next day for what reason?
A. Because he asked me to give it to him.
Q. Do you know what he did with it?
A. It appeared to me he made a photostatic copy of it.
Q. I understand that. Do you know whether he tendered
it to anvbodvT
page 46 ~ A. I don't know.
Q. Was he acting for you?
A. He was at that time.
Q. For you and lVIr. Price both?
A. I asked him to discharge me the 30th which h() did.
Q. That was the 31st, wasn't it, the next day?
A. Somewl1ere about then, the 30th or 31st. I went to hi!'
offirP..
Q. Did you endorse that check?
A. No, there wasn't any use to endorse it, I couldn'tQ. I want to know if yon endorsed it or not.
A. I didn't endorse it on the back, no sir. It's mad£' to nw.
Q. Did you try to cash it?
A. No, I didn 't.
Q. Do you have the check now?
A. No. it's in another attorney's hands.
Q. Is it in your actual or constructive possession, thnt J!-;,
your possession or someone for you?
A. I can get it any day that I want it.
Q. It has still not been cashed f
A. No, sir.
Q. It's not going to be cashed untiJ .January 10 f
A. It's not going to be cashed until 1\{rs. J\fartin signR it
and I sign it together.
Q. Max, this letter dated December 29, 1964, does that look
1ikn a duplicate of the lettm· I mailed to you with a ropy to
Mr. Price?
pag-p, 47 ~
A. Yes.
Q. Did you talk to Mr. Price as Roon ns ~"on g·ot
that letter?
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A. Not just as soon. I think I went over there that evening- and ~howed him the letter and said, ''Looks like you are
g;oing to get a copy, too.'' lie said he couldn't see nothing
wrong- that ·he wouldn't get the property.
Q. That letter there was written hv ~fr. Davi~ at which tilll(l
he was your attorney. is that right?
A. Yes.
0. Yours and ~{r. Price's f
A. Yes.
Q. You authorized tl1at letter, I guess?
A. I authorized it.
Q. I'd like to introduce hotl1 of these letterR.
~fr. DaviR: I'd like vou to i·nft·oduce tbe othPr one wherP
he rliseharged me. Yon going to do that?
lfr. Spiers: I will.
lfr. Davis: All right.
1\fr. Spiers :1\fy letfer of December 29 'vill be #5 and 1\fr.
Davis' letter of the 30th will be #6.
Jndge: A copy of tl1e letter from Spiers and Spiers to
Max C. Rupe, dated December 29, 1964, is plaintiff's Exhibit
#fi and letter from Ricl1ard W. Davis to John B. Spiers, .Jr.,
dated Dece1uber 30, 1964 will be marked Exhibit #6.

Q. The following day after tendering all, you saw lVIr.
Davis and you all discussed the matter at which time you told
him to discharge you and you would get other counsel?
A. That's rig·ht.
page 48 ~ Q. l-Ie then wrote a letter to n1e correcting that
representation on the 31st.
A. Yes, I l1ave a copy.
Q. ''I have this day conferred with ~fr. :Niax C. Rupe of
Max C. Rupe Agency and he advises me that he no longer
wishes to retain n1y services in the above styled matter and
he will seek other counsel in the event same is necessary. Accordingly this is to corl'ect my letter of December 30 to you
whPrein I advised you that I represent l\Ir. Rupe and Mr.
Price, and to now advise you that I represent only :Wir. Price
in this matter.''
A. That's right.
Q. I introduce this letter .
.Judge: A letter from 1\lr. Davis to .John B. Spiers, .Jr.,
datrd DPcember 31, 1964, nutrked as plaintiff's Exhibit #7.
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Mr. Spiers: That's all.
,Judge: Mr. Davis, you can either examine him now or call
him back.
Mr. Davis: I'll examine him now.
Judge : All right.
Bv Mr. Davis:
"Q. 1\{r. R.upe, when did you first contact Mrs. 1\iartin about
this lot on Norwood Street~
A. It was a while after the fire. I imagine it could have
been along about July, I'd say July probably.
0. Had Mr. Price contacted vou at that time 1
A. Not at that time, he hadil't, no Sir.
Q. What did you contact Mrs. Martin for?
page 49 } A. I had a-I can name the client if you want
me too, I had two men who said, "See what you can
g:et that lot for." That's the reason I called her. She told
ine that she wasn't listing it with no real estate man but if I
had a buyer at her price and the terms Rnitecl l1er, and she
went on to say that she would sell it at a 5% rather than 6%.
Q. Let me ask you this. Do you object to giving the court
the names of your other clients?
A. No, I don't.
Q. Would you tell us ·who 'vas interested in it back in the
summer7
A. 1\fr. II. C. Thomas and Mr. Ingram, his partner.
Q. You contacted 1\frs. 1\fartin shortly after the fire?
A In fact I called 1\frs. 1\fartin over 1\fr. Thomas' phone
downtown.
Q. Did she tell you at that time as to the sale price of that
property?
A. She said, ''Mr. Rupe, wl1at do you think that lot is
wortl1 f'' I said, ''Mrs. 1\fartin, I would rather not price your
property. Yon can give me your price if you don't mind, nnd
I'll ~ee what I can do." She said. ''I have been advised by
~ood authority," I didn't ask her wl1o. "to seil the lot at
$75.00 a front foot.'' And I assumed she had a.bont 250 feet.
I told Mr. Thomas that I could go up to the courthouse and
srr: about tl1e footage, but I think she said about 250 feet at
$75.00 a front foot.
0. Let me exnedite a matter. Did that fall through?
A. Yes, it did. Ignes you mig·ht say it feel throu!rb hecnnse
Mr. Ingram did tell me to ~ro ahend and fix it up. And I said,
"Thomas, your partner said to fix that contract up, that he
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~

wanted to buy that lot." Thomas said, '' vVell, he's
gone to Florida, let's wait until he comes back.''
So in the mean time Charlie called me about the

lot.
Q. When did ~1:r. Price contact you~
A. I moved down in the office, I hadn't been there long, I
moved downtown October 1, 1964. I think this would be the
latter part of October somewhere. maybe November. Anyhow we 'vent and looked at the lot.
Q. Did you quote the price that 1\frs. 1\iartin had told you
previously~

A. I C]Uoted him at $75.00 a front foot and I said. ''I hr.lieve
has got 250 feet." I didn't know at that tinH~ that ~hp had
260 feet," but I found out later that she had 260 feet. The tax
ticket told me.
Q. And at a later date, did ~'on finally ...
A. I finally brought a contraet to l\1:rs. J\fartin f1·om Char]eg
R. Price.
Q. When did you contact :Nlrs. 1\fartin f
A. I contacted her b~r telephone on the 16th and she asked
me not to come that nig-ht that she had company, to come tl1e
next da.y at 10:00 which was the 17th.
Q. And you did?
A. I was there at 10 :00.
Q. "\Vhen you came there, was the contract, how was the
contract fixed f
A. Tl1e contract waH carried down there with carbon paper.
Q. Was there anything written on tbis contract at that
time?
A. Not a thing·, no date or nothing.
Q. 'Vas the saleH pric(l or anything else on it, no signature
or anything~
A. No, I said, "You sco, Mrs. Martin, I have written that
there be $5,000.00 on delivery of deed.''
l)a.g·e 51 ~
Q. Now wait just a 1ninute, I'n1 kind of like 1\{r.
Spiers, you just answer my questions on this thing.
A. All right.
Q. 'Vhen you got there, was the sales price increased~
A. Yes, she had a paper in l1er hand, and she said, "You
are wrong on that price. We figured it up to $19,500.00." I
sairl, '''Veil, Charlie was thinking he was buying· 250 feet,
I don't imagine he would object to 10 more feet.'' I said that
would make it $19,500.00.
Q. At $75.00 a front foot and with 260 feet that made the
RhP
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total sales price $19,500.00. That was what Mrs. Martin told
you at that time?
A. That's what she wanted for the property.
Q. How much was discussed as to what would be paid down
and the terms Y
A. I told her, ''I believe Mr. Price told me he would pay
vou $4,750.00 down." She said, "I want $5,000.00 down."
I said, "I expect he will ~o along with that, he seems to be
interested in the property." I said, ''If you want to sell this
'Property to Mr. Price, you sign it and I'll take it over there
a.ncl get him to sign it and I'll also sign it, and I'll get you
you a copy of it.''
Q. Now, was the contract as completed with the two copies
all completed in the presence of Mrs. Martin?
A. Yes Sir, all except Mr. Price signing it.
Q. All except Price's signature. Was the sale price and the
terms a~ indicated satisfactory with her and at her direction?
A. She seemed to be verv ~atisfied with it and thanked me
for coming and having· an interest in tl1e property.
page 52 ~ Q. Now the 5% agent's commission t11at she
a~reed to pay you, did s·he agree to do that~
A. Yes, sbe said, "The reason I want $5,000.00, I wrmt to
have iust a little money left after paying you your 5%."
Q. Mrs. Martin told you that the reason she wanted more
ilo"'Tl payment was so she would have enough money to pay
y()ll nnrl havP- some left. is that right?
A. Y (lS, and have some left.
Q. vVhen you took this contract on the 17th, you then left
and went to 1\fr. Price's?
A. Yes, sir.
Q. I believe you previously told that you contacted him
latm· on that morning. is that right?
A. I contacted bim the smne day she signed it because I
like to get things signed up and over with.
Q. vVhen you took this contract to Mr. Price, is it the same
contract you left ~irs. Martin's with, with the exception of his
signature?
A. Yes.
Q. Did he sign it1
A. HP signed it.
Q. Was there any statement made by you or anyone else
to M·r. Price 1
A. No, I didn't make any statement about any other thing
-nothing· mentioned about it.
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Q.. You just showed him the contract and asked him to sign
it if he wanted it for $19,500.00?
·
A. That's right.
page 53 ~
Q. Did be offer you the $5,000.00 down f
A. He said, ''Do you want me to pay yon the
$5,000.00 now?" I said, ''Well, Charlie, I don't guess there
won't be anv use, I put in the contract that this i~ dne on
rlf:'livery of the deed, January 10, 1965." I said, "If I have
to have any money, I'll call on you later." Something like
that.
Q. I believe you previously told that some time two or three
days later, or three or four davs later, tha.t you contacted Mr.
Price and that was the first knowledge 'he had that therC\ wa~
anything wrong, is that right?
·
.A. That's right.
Q. To your knowledge f
A. To my knowledge.
Mr. Davis: That's a11.
Mr. Rpiers: I'm interested in one thing. You gave this
coJltrant to Mr. Price without telling him about this other
notential purchaser, but you knew about the other purchaser.
A. Mrs. Martin said . . .
]\fr. Spier8: I know, but now wait a minute, you knew
about another purchaser?

A. Yes.

Mr. Rpiers: You clidn 't tell 1\{r. Price. What were you going t.o do if the other purchaser came through Y

A I was going to wait and see what to do.
Mr. Rniers:
nirln 't y'ou f

You knew Mr. Price would tal{e care of you,

A. Tie don't have to take care of me. It's up to him to go
to Mrs. 1\{artin on what he has already done here.
page

54~

Mr. Spiers: He never contacted Mrs. Martin
as far as vou know Y
A. I don't guess he did.
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Mr. Spiers:

You did all the dealing for him'

A. I was Mrs. Martin's agent.
Mr. Spiers: You were 1\{rs. 1\tiartin 's agent? Well, you
came to her with a purchaser and a price, didn't you Y

A. I did, I had a good buyer there for her, I think \t was
Rold well and still think so.
Mr. Spiers: Step aside, that's all.
Mr. Spiers: Your Ifonor, I've talked to Mrs. Hannah for
th~ first time just now, and she doesn't know anything material, so she will not be a witness .
..Tndge: All right. C~ll the next witness.
Mr. Spiers: Mr. Ted l\L Hannah.

MR. TED M. HANNAH.

By 1\{r. Spiers :
Q. Mr. Hannah, I believe you are Mrs. Mabel Martin's
80n-in-law?
A. That's right.
Q. As such in connection with her property on Norwood
Street 'vhich used to have l\iartin 1\.fotor Company on it, did
you try to sell or negotiate with prospective purc'haserR for
tl1e purpose of disposing of that property?
A. Yes, I did.
Q. So far as you know, did 1\frs. Martin ever indicate to
you that she had employed any agent or any person other
than yourself to try to find a buyer for that property?
A. She had not.
page 55 ~ Q. In October or November or some vicinity
around December, did you enter into any negotiation~ with or for 1.\tir. \Yilliam Kenny?
.A. Yes. I did.
Q. V\T ould you relate to tl1e court just briefly how those
neg-otintions proceeded~
A. \Vrll, initially the contact was made l1y a 1\fr. Broyles
who works at the plant. This was sometime last snmmer
nfte:r the buildin~ burned on tl1e property, statinrr that l1e
waR fiOnfaeting me on behalf of 1\fr. Kenny as to whPtl1er or
not thorP. wn R an intcn·P.~t in selling· the Jot. T indic::1tecl to him
fhAt 1\frs. 1\fflrtin 'vould be interested in selling the lot. He
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Mr. Ted M. Ha'YI/IUJ,h.
contacted 1ne subsequent to that two different thnes. The
lattPr time was sometime in late fall in October or November
at which time he told me that a local agent would contact me
on behalf of Mr. Kenny. The agent did contact me and told
me that he was interested and speaking for Mr. Kenny and
wanted to know what price was placed on the lot.
Q. Did you indicate a price to him?
A. I did.
Q. What was the price~
A The price initially was $22,000.00.
Q. All right Sir, then at that time was this contract that we
arP. in court over signed or executed Y
A. It ·was not.
Q. Did the negotiations continue 1
page 56 ~ A. Yes, further contact was made, I think around
the 15th or 16th of Decen1ber, at which time I told
the ag·ent that we would like to decide one way or the otl1er
whether they were interested in the property. He told 1ue that
he "rould contact his client and that they ''.rould give us an
answer the following week which would have been ~omewhPrP
around the 21st, 22nd or 2-:3rd of Decmnber.
Q. Vvas the price quoted then $19,500.001
A It was.
0. You advisd them that a rlecision would have to be made
thCl- following week?
A. ~rhat's right.
Q. Did you indicate that any other person:;; may lwvP hPPll
h1terested in the propPrty f
A. I told him that there was anotlwr partY that T understood was interested, that was why we would like to get a
decision from thmn as to whetlwr they wantNl it or not, so
if not, l\frs. 1\fartin would like to ncgotiah"\ with otl1cr parties.
A. All right Sir, now did you at any tiine negotiate witlt
anybody named Roberts. lVIr~. Roberts. }fr. Roberts, or anybody hY thnt name ahont this property?
A. NPver at anv timl"l.
0 Did yon evei· tell ~rrs. ?\fnrtin that yon l1ad sneh a c>on-

hlCt'
A. Not to my knowled~e.
Q. Dicl yon telll\frR. 1\fnrtin tl1nt
chRRP.r?
A. I did.
Q. Who 'vas that'

YOU

l1arl a prospective pnr·
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A. Mr. Kenny.
page 57

~

Q. She knew you were negotiating with some-

one?
A. That's right.
Q. Do you recall whether or not you told her his name?
A. I think I did. I know that I told her I 'had a contact
throug·h a Mr. Broyles, but I am under the opinion that I did
tell her that Mr. J{enny was the interested party.
Q. Now, did you ever at any time have any negotiations
with Max R.upe f
A. Never.
Q. Charles Price 7 Anybody representing him?
A. Never.
Q. Do you know anything about this offer, specifically.
ot'hPr than what Mrs. Martin may have told you, of December 17?
A. Only what she told me.
Q. Did she tell you this T
A. What Ahe told me when she called me on the phone was
that we \vere talking- about the prospect which I had on the
property and she told me that she had told Mr. Rune thnt T
had fl prospect and that she had signed an agreement with
him giving him the option to sell this property if the prospect
which I had did not buy the property.
Mr. Davis: Your Honor, I object, this is parole evidence.
tTndge: That's already just a reiteration of what you have
nlrPndv said.
Mr.· Davis: Let me say for the record, if Your Honor
pleaRe, all evidence we would like to object and except to, and
T won't make it again, in regard to any parole evidence outside of the written contract.
pa~e 58 ~
Judg-e: I am going to sustain your objection to
Mr. Hannah's evidence as to the conversation with
MrR. 1\fnrtin as being in violation of the parole evidence rule
nnd hearsay evidence, but the other evidence of Mr. R.upe,
I will reiterate, is exactly the same.
1\fr. Spiers: 1\fr. Hannah, what happened to the offer of
1\fr. l{enny, was it concluded~
A. It was concluded on Tuesday afternoon, December 22,
at which time he paid a $500.00 deposit and gave me a check
at that time and tentative agreement was written, tentatively
identifying the property.
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Mr. Ted M. H a'fi/YIA,h.
Q. The agreement tentatively identified the property but
is it a real estate sales contract in all other respects, says the
deht suhject to verification of the deed and all that?
A. That's true.
Q. The terms and all would be agreed upon. $19,500.00 with
$fi00.00 cash was the consideration of the contract?
A. That's true.
Q. T'bis was paid?
A. At the time, on the Tuesday afternoon, the 22nd.
Q. I'd like to let the court see these and read them. The
cheek here has not been cashed.
Judge : You may introduce them as Exhibit #8 and #9
and later withdraw them and substitute photostatic copies.
Numbering will not be put on the originals. The contract will
be #8 and the check #9.
·
Mr. Rpiers: Mr. Hannah, do you know anything further
ahont these relations between Mr. Rupe, Mrs. Martin and
Mr. PriceY
-pagP. 59

~

A. No, I don't.
Q. Have you had any contact with Mr. Rupe, or
he with you, about it since?
A. None at all.
Q. What you told us is all you know about itT
A. That's true.
Q. E"'\:cept you do say you never negotiated with anyone
naml?d Hoberts Y
A. I did not.
Q. All right. The party here who paid this $500.00, is that
thP ~arne party you had told Mrs. Martin was a prospect?
A. That's true.
1\fr. Spiers:

That's all.

By Mr. Davis:
:l'vf r. Davis: Mr. Hannah, you are Mrs. Martin's son-inlaw?
A. That's right.

Q A!': such you want to do what you can to help Mrs.
tin. is that right?
A. Yes.

~far
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Q. You have had this lot for sale for sometime, have you
not 1 I mean as far as a son-in-law trying to find a buyer 1
A. Well, I'd say a period of months, yes.
Q. Did you have it before the fire at vV ayside 1
A. The entire property had been up for sale prior to the
fire, yes.
Q. And you, as her son-in-law, had endeavored to find a
purchaser for the property1
A. That's true.
page 60 ~
Q. I believe you told us that Mr. Broyles contacted you. when was thatY
A. I think it was sometime during the summer was the
initial contact. I talked with him on three different occasions
at <lifferent times during the summer up until around the
early fall. October or November.
Q. The original price that you set was $22,500.0o·y
A. $22,000.00.
Q. $22.000.00. Now when did you con1e off the $22,000.00
offerY
A. Tuesday, the 22nd.
Q. Tuesday, the 22nd, is when you offered the property to
~Ir. Kenny. Did you contact him personally'
A. He was in my office at the plant.
Q. With Mr. Dickens Y
A. That's true.
Q. At that time you knew that J\frs. J\fartin had aheady
previously signed a contract for $19,500.00, did you not?
A. I rlidn 't know that she had signed a contract for $19,500.00. I think I said in my testimony before that she had
signed an agreement giving Mr. Rupe the refusal to sell the
nrorert:v to his client should th~ perRon w'honl I had as a
prospect did not buy it.
Q. You didn't know that the $19,500.00 was the Hanw figure
that wa~ on the contract signed by 1\irs. ~Iartin on the 17th?
A. I was aware of that, yes, but I didn't know that she had
~ignP.d a contract to that effect as I said. I was aware that s·h~
had priced the property at tba t price.
pa~P. 61 }
Q. At $19,500.00?
A. Right.
Q. Did you know on the 22nd that she had signed a contract'
A. Well, I'll reiterate that I had only known that she llad
Rigned a contract giving Mr. Rupe the right to sell it to his
dient in case the person tl1at I was dealing with did not bny
it.
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Han;nah.

Q. I won't labor that, nir. lfannah. ~1r. Dickens was the
agent representing whom?
A. Mr. Kenny.
Q. lVIr. J{enny. and was the contract drawn up in your offir.e?
A. Yes.
Q. At that time you, you, on be·half of Mrs. ~Iartin, on the
22nd, had agreed to give Mr. Dickens the finder's fee of
$500.00, is that right?
A. That's right.
Q. That was considerably less, about $450.00 less, tlHHl the
sh·night 5% that she had asigned to the agent.
A. As I said, I don't kno'v what her agreement was, but if
it W€lre 5%, it would be less.
Q. Did yon ever see the contract that shfl had prior to your
signing?
A. I did not.
Q. Did you know that she 'had one in her possession on H1e
21~t?

A. Again I say, the only thing I knew that she had in her
was this agreement which I lutve already explained.
0. And vou saw this f
~
·· A. No, I did not see it.
page 62 ~
Q. She told yon that she had it, is that rig·ht?
A. She told me that she had signed an agreement giving Mr. Rupc tll(l ontion to sell the property in the
C\Vent that the person wl10111 I was dealing with did not exPrcise their wanting to buy it.
Q. Did sl1e further tPIJ ~·on that $19,500.00 was wlmt slw
sig-ned that contract for~
A. She told me that was the prier shfl l1ad n1ade. I didn't
know what was in tlw contl'act whethrr that was included
h1 the contract or not. I had not seen the contract.
Q. Nothing was done as far as closing out the final price
on this thing as far nr-: you know with Mr. Kenny until Depos~ession

r~mber

22?
A. That's right.
0. In fact that is the first day you came off your offPr
of $22,000.001
A. That's right.
Q. I think that's all.

Judge : Stand aside.
1\fr. Spier~: Mrs. Martin.
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By Mr. Spiers:
Q. Mrs. ~fartin. to clear the record you are Mabel G. Martin of Radford, Virginia, and the owner of the property which
is in dispute, is that correct?
A. I am.
Q. Did you lis~ this property with Max Rupe or in any way
engage him to perform any services for you in connection
with the selling of it?
pa.ge 63 ~ A. I did not.
Q. Would you tell us how Mr. Rupe knew about
it or what transpired prior to this time that may have indicated to him that you were in the market if he found a client?
A. He called me in the summer and asked me if I wanted
to Rell the property. I said, "I will sell it if I get enough
money for it, but it's not on the market to sell. I'll sell it
if I get enough price for it.'' He said, "Would you let me talk
to you about it?" I said, "I will talk to you about it."
Q. Did yon ever talk to him about selling the property until
the time he contacted you about Mr. Price?
A. No.
Q. Now in connection with that situation, Mr. Rupe 's contract here is dated the 17th of December which I assume is the
day you signed it?
A. Yes.
Q. Did he contact you the day before he came¥
A. He asked me if he could come up. He had a buyer for
it, and I said, "I '11 talk to you about it but I have company
now, come in the morning.''
·
Q. Did he come the following morning?
A. He came, a little late. He was supposed to come at
10:00.
Q. At any rate he came to see you about itT
A. Yes, he did. He came to my house.
Q. Did he tell you who his client wasT
A. Yes, finally. He didn't at first, but he went on to say he
had a buyer and then he said who the client was.
page 64 ~ Q. That was Charles PriceY
A. Yes.
Q. I assume this is a copy of the contract which has been
mark~d Exhibit #1. that's the sales agreement with Max.
WhP.n he came up, was tba t filled in or not T
A. No. it was not.
Q. How did you all arrive at a price?
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Mrs. Martin.
A. I told him $75.00 a frout foot.
Q. Mr. Rupe has testified that you told him that way back
in the summer, is that right f
A. I don't remember telling him back in the summer. I
~~id I would see about it. I got a good price for it. At that
thnfl I dou 't think I knew t'he price. I had contacted several
people about the value of it because I didn't know.
,Q. In December, 1964, your sonMin-law was trying to sell
this property for you, was he not!
A. Yes, he had told me he had a couple of people looking
at the property.
.
Q. The price was not $19,500.00, was itf
A. He did not mention the price. I hadn't discussed the
pricP. with him.
Q. But you knew your son-in-law had prospects?
A. Yes, 'he had more than one.
Q. Now with reference to the one which he was dealing with
in December or November or October, did you know who it
wasY
A. No, I didn't remember. When you get old, you don't remember anymore.
page 65 ~ Q. Do you recall whether or not be had told you
who it wast
A. HP told me about the man at the plant. I assume be told
me about the other one, I couldn't swear to it.
Q. You don't recall the names at any rate?
A. No.
Q. How old are you, Mrs. Martin T
A. That's a personal question, I was born in '91.

M:r. DnviR: It certainly is, I object to that.
Judge: I'll have to overrule the objection. I'll close my
ears.
Mrs. Martin: I was born in '91, now you figure it from
there. so I won't make anv mistake on that.
Q. When 1\fr. Rnpe came up to see you and brought this
rontract, was it filled in at all?
A. No. it was a blank one.
Q. You told hin1 then that you thought $75.00 a foot would
be rightf
A. He said, "Would you take $75.00 a front foot?" I said
I tbou~ht that would be a verv good price.
0. Did he fill out tbe rest of the contract?
A. He said~ "Would you sign a eontract if the other peoplC'

rlo
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Mrs. Martin.·
do not take it and I will have it bonafided that thy client will
tR'lt~' it.·,' I had ·told him about the other peopie, my sonin-law h~ving contacted s<;>mebody to .buy the property. Unfortunately I did not have it listed, he did not write it in the
r.ontract. That was my riifstake ..·
Q. It's. already testified he knew about it.
pagn 66 ~
A. Yes, he knew about it.
Q. Tfe definitely knew there was another purehaRer?
A. He definitelv knew.
Q. He llftR testified that von said a !virs. R{)berts ...
.A I don't know wl1ere got it, out of .the air somewhere,
T don't kno·w. I said, '' 1\.favlJe, I think it is." There was nothinR definite about it. I don't know where I got it.
Q. You told him vour son-in-law had another purcbaRer?
A. I did. I told hin1 he had contacted this person.
Q. Yon thought her name was 1\{rs. R.oberts or something?
A Or something, I don't know.
Q. He never negotiated with a :Nirs. Roberts?
A. No~ I don't know where I got that, out of the clear
blue sky. just senile.
Q. Did yon ever at any tin1e after talking- 'vitl1 l\lr. Rupe
g-o out m1cl find ;:mother purchaser that nolJody had heard of~
A. I did not, I didn't find anybody.
Q. In other words. this agreement which ·has been entered
aR evidence as Exhibit #8. is that the party to whom yon
wer(? referring to on the 17th?
A. Yes.
Q. There had been no new party?
.A. No. it was the party that my son-in-law had been contacting for some time.
Q. l\{r. R.npe, you told him about your son-in-law?
A. I told him several different times. I told him in mv living room, llP said, "Yon have a man with the cash to. pay,
'vhy not sell it?" I said, ''Because I have nromised
pagl? 67 ~ the oih<"'r people to give them the refusal of it." He
s::tid, "Do you have a written contract or ve1·hal ?''
T said. "I did not say anything whatsoever about it,'' so I
shut-un.
Q. You told l1im this 1nan had the refusal?
A. T told J1im that my son-in-law had contracted. I had
ag-reed to let the other ~an have the refusal of it, the otl1er
person. the other people, who ever it 'vas.
Q. Did you tell him when these people were going to let
yon know?

t
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Mrs. Martin.
A. I was {rying to get in contact with them. I had been and
thought maybe in a couple of days I could get in contact. Unfortunately, I didn't. So I called him on Sunday night and
said that I still 'hadn't been able to get in contact and I'd
let him known as soon as I got in contact. His wife said he
had. gone to church and would tell him.
Q. Did you later see Mr. Rupe?
A. I saw him on the street J\IIonday, the 21st, and he said,
"J had your contract signed." And I said, "Mr. Rupe, you
lmow I have not heard from the. other people, but as soon as
T ·hP-!.1 r then I will let vou know."
Q. Did be argue wiih you?
A. No. he· didn't sav a word.
. Q. Or seek to vary t'hat agreement?
A. No, he didn't say a word about it, he knew I had l1een
talking to those otlwr people, therefore there \vas nothing
m01·p to say·. Ilc said it would just save him a trip to the
house, so I took the contract before Christmas. Then my
son-in-law contacted nw and said he had contacted
page 68 ~ the other man and gotten a check for $500.00 and
that :be was going to take the property. I called
Mr. Rupe and told him that the other people were going to
take it.
Q. Did yon l1ave any idea that there was any misunderr-;tanding at this point?
A. No, I thought he understood. I thought he was a man
o·f his word. I was of mine and I thought I was dealing witl1
a valid person and whose word was worth something.
Q. Did you ever authorize him to deliver the contract to
1\fr. Price or do anything, employ him in any way other than
ng-rPe to pay l1im the 5% for the commission after he got
th(l pur~hase?
A. No.
Q. 'Vhen you called him, ·what happened 1
A. l-Ie got a little angry. l-Ie said, "I'll have to see my prosnert and we will prohahly take it to court about it.''
• Q. Did he say anything· about a woman having been the
proRpective purcl1aser 1
A. I don't recall it.
Q. Did vou tell hi1n the other man took it Y
A. I told him that the other party took it.
Q. 1\{r. Rupe then got angry?
A. He seemed to be, he didn't talk very friendly.
Q. A.t the time ~ron signed this contract, had Charles Price
Rignr.d it?
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Mrs. Marlin.
A. He had signed it, the one he handed me on the street.
Q. Yes. I know, but I'm talking about when you signed it.
A. No.
Q. Ju~t blank, you signed it and then Mr. Rupe took it to
hi~ client to get it signed.
pa~P 69 ~
A. That's right.
Q. $5,000.00 consideration was recited in itT
A. Yes.
Q. Did you ever receive that!
A. No.
Q. Do you know whether Mr. Rupe didt
A. I do not.
Q. Did you expect under this agreement, if it went through
and the other people didn't take it, that Mr. Rupe would pay
this $5,000.00 when the deed was delivered 7
A. That was my understanding.
Q. On January lOf
A. Yes.
Q. You consulted me, Mrs. Martin, on the 23rd of December, I believe. Did you know prior to the 23rd of December
that the $5,000.00 had not been paid! By the time I went and
asked Mr. Rupe7
A. I didn't know. I hadn't received it so I didn't know anything about it, whether he bad gotten it or not. He didn't say.
Q. You didn't authorize him not to get it. did you f
A. No.
Q. I also introduced into evidenee ~xbibit #9 which was
a check from Mr. Kenny, was that actually tendered and
paid to you pursuant to the contract which is Exhibit #8,
you actually got the money from that onet
A. I didn't cash it because of the controversy.
Q. It was paid to you and you didn't cash it f
pag-e 70 ~ A. Yes.
Q. There were no restrictions on cashing it?
A. No.
Q. You didn't have to wait until the 1st of February or any
other time?
A. No, I could have cashed it that day if I had wanted to.
Q. Mr. Rupe also said that there was some question about
the width of the lot.
A. He said he thought it was 150 and I said, ''I think it's
160. I didn't look up the deed to see which it was.
Q. 160 or 260?
A. I mean 260. I think it was.
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Mrs. Marlin.
Mr. Spiers: That's all.

By Mr. Davis:
Q. I just have a few questions I want to ask you. I believe
yon said that Mr. Rupe contacted you sometime back in the
summer.
A. He called me on the phone and said. ''Would you be interested in selling your lot t ''
Q. What did you say!
A. I just said, ''If you get a good price, I'll talk to you.''
Q. Do yon recall telling him at that time that you thought
the frontage was about 2501
A. I don't recall mentioning it. I don't think anything was
mentioned about the dimensions of the lot at that time.
· Q. Do you recall anything as to what you thought was a
fair market value T
page 71 ~ A. No. he asked how much and I said, ''Well,
different people have told me $150.00 to $190.00. ''
I have talked to different people, and I have, different people.
Q. I believe that he called you on the 16th and then came
to vour home on the 17th, is that right T
A. Y~s.
.
Q. This contract which you have been shown by Mr. Spiers,
thAt's the contract that was completed in your presence, is
that ri~htf
A. He said, ''Would you sign a contract saying that if
your people do not take this or whoever your son-in-law contar-ted, doesn't take this that I can have the sale of itT" But
J didn't have·that put in.
Q. Let me ask you this, Mrs. Martin. Was this contract
completed in your presence f
.A. Yes.
0. Were the terms as directed by yout
A. No. he just wrote it in there.
Q. Did not you increase the sales price on the 17th!
A. I told him that there was that much footage and be knew
that·$75.00 a foot was more than $18,750.00.
· · Q. He originally came to you with an offer of $18,750.00,
did h~ notf
A. Yes. with 250 feet.
Q. Yon told him on the morning of the 17th that wasn't
acceptable, that you would have to have $19,500.00.
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Mrs. Martin.
A. I told him I would have to 'have $75.00 a front foot with
260 feet, and we figured it up.
pagP. 72 ~ Q. Now this January 10, the closing date.- that
is your date, isn't it, Mrs. Martin? You suggested
to Mr. Rupe that it be c~rried over into next year, did yon
notT
.A. I did.
Q. As to the terms of $5,000.00 down, it was your understandin~ at that time that $5,000.00 would be paid on delivery
of deed?
A. Yes, that's what he said.
Q. You requested that the $5,000.00 be carried over into
19()5. did you not!
A. Yes, I said I thought the sale would go over into 1.965.
Q. The sale would go over into 1965 and that the 1st, 2nd,
3rrl and 4th years you would be getting $3,000.00 plus 5%
interest on the unpaid balance and on the 5th year you would
he g-etting $2,500.00. You signed this contract at that time,
did vou not?
I did.
Q. There's no stipulation in here or otherwise about anything else¥
A. No, there is not.
Q. Do you know Mr. Price, Mrs. Martin f
A. I do not. I have never seen him before today to recognize him.
Q. You don't know anything against him t
A. I do not.
Q. I believe you told Mr. Spiers that you said you told Mr.
R.upe that you would let him know in a couple of days if this
contract wouldn'tA. I thought I could get in contact, Mr. Hannah thought he
could get in contact in a couple of days with him
page 73 ~ and I told him in a couple of days; I didn't know
there was any particular rush about it, so I called
hiin and told him I hadn't been able to get in contact, at least
Mr. Hannah hadn't been able to get in contact with his client.
On three occasions I told him that, but there was nothing said
about it. He knew there was another person.
Q. So you didn't contact him on the 19th or 20th or 21st, to
tell.him that it had been soldt
A. No.
Q. In fact it wasn't until the 22nd that Mr. Hannah advised
you that he had found a buyer for it.
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. A. He .said that the people he had be~n contacting, he ~ad
finally gotten a hold of and they had agreed to take the property.
.
Q. Let m-e ask you this, Mrs. Martin . .As th~ seller of this
property, does it make any difference to you who buys this
property!

Mr. Spiers: If Your Honor please, I don't think that has
anything to do with. it.
Mrs. Martin: It's the same thing to both people .
•Judge: Under the law, it doesn't make any difference.
1\{rs. Martin: The only thing I had given my word to Mr.
Hannah that the people he contacted had the refusal of it. I
lik(l to hack up word. That's it. I told Mr. Rupe the same
thin~.r. I said. ''I have given my word to Mr. Hannah to contart his people :first.'' And I am as good as my word.
l\f ,._ Davis: I know you are, Mrs. Martin, there's no question about that.
A. I like to back up my word.
Q. I'm certain that everyone here understands
that, Mrs. Martin. The original down paym~pt on
thi~ when .you talked to Mr. Rupe on the 17th was $4,5.00.00,
.I believe. was it not!
.
A. He mentioned that and I told him I wanted $5,000.00.
Q. Did you tell him you wanted the $5.000.00 so you could
have a little extra to pay his commission T
A. I don't remember, I could have said it, but I wanted $5,000.00. I don't remember those exact words.
. Q. You understood this contract that the seller agrees to
pay to the agent for his services 5% of sales priceY .
_ A. Yes.
Q. You signed it with .the stipulation that you were going
to pa~·. Mr. Rupe 5% of $19,500.00-7
· A.. If he sold the property, I m~an, if that particular buy
went through.
Q. There semus to be some question here about a Mrs. Roberts. Did you not tell 1\fr. Rupe, you didn't mention a Mrs.
R.oherts!
A. I mentioned a :Mr-s. ·Roberts. where I got it, out of the
blue sky, I have no idea. I said I didn't know. I couldn't have
told a.ny nnme at that particular price. He said, ''Who is it?'-'
I said, "I think it's a Mrs. Roba,rts..'' Where I got it, I don't
know.
page 74
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Q. But on the 17th you signed the contract and you set the
terms and set the price t
A. That's right.
Q. And also the agent's commission?
page 75 } A. Yes.
Q. That's all.
•Tnd~e : Step down please.

Mr. Spiers: That's all. The plaintiff rests.
,J ud,e-e: All right, the plaintiff rests. Any further evidence!
Mr. Davi~: If Your Honor please, I believe the defendant
rests. AU of their evidence will be cumulative.
,Judge: All right gentlemen, you may have 10 minutes on
the side to argue if you desire.
Argnments of Counsel.
Ruling of Court:
In view of the whole case, I think there can be no question
hut what in .July or December of 1964, Mr. Rupe attempted to
he,..ome· the al!ent of Mrs. Martin and that attempt proved
futile and she denied him that agency. Certainly a preponderance of the evidence shows, if not the undisputed evidence,
that Mr. Rupe became the agent of Mr. Price in the latter part
of October or November, and at that time viewed with Mr.
Price the real estate in question. The undisputed evidence is
that Mr. Price at that time authorized Mr. R.upe to contact tbe
owner for him. And acting in that capacity as agent for Mr.
Price, he did contact Mrs. Martin. And although it was left
out of the contract, the condition precedent to the effectivenes~ or to the contract becomin~ effective was that the prior
pnrchaser whether it be Mrs. Roberts, Mr. Kenney or someone else, a pro~pective pnrchaser was disclosed to the ageTit
of Mr. Price. Mr. Price's agent, Mr. Rupe, saw fit
page 76 } for some reason unexplained at this time to withbold that information from his principal. Nevertheles~ the principal will be bound by the knowledge of the agent.
For that reason the contract never came into being between
Mrs. Martin and Mr. Price. That is the Court's opinion and
for that reason the contract will be declared ·v~.id. Having
reached that conclusion it is not necessary}fdf:·t.Jie·, Court to
pass upon the other points of law raised and no comment will
be made thereon.
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Mr. Davis: If Your Honor please, we would like to ask
that the Court's verdict be set aside as contrary to the law
and evidence, and except to the Court's ruling.
Judge : You may note your exception to the ruling of the
Court and let the order show that he objected and duly excepted to the ruling of the Court.
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A Copy-Teste:

H. G. TURNER, Clerk.
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