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AMENDED MOTION FOR DECLARATORY JUDGMENT
(Filed March 5, 1971)

The Plaintiff, United Virginia Bank/Citizens & Marine, a Virginia Corporation, brings this motion for a declaratory judgment under
Section 8-578, et seq., of the Code of Virginia, 1950 as amended, and for
its cause of action says :

1. That on April 7, 1966 your Plaintiff's intestate, William
Jonathan Abbitt, sometimes known as John Abbitt, affixed his signature to the instrument attached hereto and made a part hereof, which
proported to grant an option to the Defendant, Union Oil Company of
California, to purchase a certain tract of land then owned by the said
John Abbitt and described as "a parcel of land 200' X 200' being on the
northwest corner of proposed Boxley Boulevard, extension and proposed new U.S. 60."
2. That the aforementioned instrument provides in part as follows :
1. ". . . Optionor hereby grants to Optionee the right and
option, to be exercised within 120 days from and after the date
hereof ... "
9. Successors and Assigns-The terms, conditions and covenants hereof shall extend to, be binding upon and inure to the
benefit of the successive heirs, executors, administrators, successors and assigns of Optionor and Optionee, respectively, and
shall run with the land.
IV. It is expressly understood that the 120 days option
period shall begin at the time the City of Newport News, Virginia
acquires the right of way of Boxley Boulevard Extension and
New U.S. 60.
3. That William Jonathan Abbitt died Testate on October 23,
1966 and by his Last Will and Testament, duly probated in the Circuit
Court for the City of Hampton, named your plaintiff as executor with
power to prosecute any and all actions at law or suits in equity as
in their discretion they may deem advisable for the trust estate.
4. That your plaintiff, United Virginia Bank/Citizens & Marine
(formerly Citizens & Marine Bank) qualified as executor on November
3, 1966; That your plaintiff is successor in interest to the rights and
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obligations, if any, of the said John Abbitt in the proported option
which is the subject of this suit.

5. That the time of acquisition by the City of Newport News
of the right of way of Boxley Boulevard Extension and New U.S. 60
was unknown at the time the option contract was signed and when this
will be done is still not known as of the date of filing of this pleading.
6. That the proported option agreen1ent attached is unexercised
by the Optionee as of the date of the filing of this pleading and that
the aforementioned option agreement was assigned by the defendant,
Union Oil Company of California, to the defendant, Sanford and
Charles, Inc., on January 14, 1969 for a valuable consideration, and
therefore the said defendant, Sanford and Charles, Inc., is a proper
party defendant to this proceeding.
7. That it is your plaintiff's position that the said agreement
attached is not valid and binding on the estate of William Jonathan
Abbitt for one of the following reasons :
A. The option period expired 120 days after it was signed
on April7, 1966.
B. The option contract is void and unenforceable as being in
violation of the rule against perpetuities by virtue of the fact that
paragraph nine of the said option binds the successive heirs, executors, administrators, successors and assigns of the Optionor or
Optionee, respectively while at the same time paragraph IV makes
the option contract one which does not necessarily expire within the
period of limitations fixed by that rule.
8. That each of the defendants have taken and continues to take
the position that the option agreement is valid and enforceable against
the estate of the said William Jonathan Abbitt.
9. That your plaintiff has received an offer for the purchase of the
said property herein described and a failure of the Court to rule on
the validity of the proported option contract will result in irreparable
harm to the interests of the estate which it represents.
10. That there presently exists between the plaintiff and the de-
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fendants herein an actual, justiciable controversy with regard to their
legal rights and obligations under the proported contract in respect to
which the plaintiff needs a declaration of its rights before this Court.
Wherefore, the plaintiff respectfully prays:
A. That the Court declare the proported option contract cited
herein as expired or void and unenforceable as being in violation of
the rule against perpetuities.
B. For such other and further relief as to the Court may seem
just and proper.

*

* *

GROUNDS OF DEFENSE TO AMENDED MOTION
FOR DECLARATORY JUDGMENT
(Filed March 10, 1971)

Now comes defendant, Union Oil Company of California, by
counsel, and for its Grounds of Defense to the An1ended l\1otion for
Declaratory Judgment filed against it herein, answers as follows:
1. Paragraphs 1, 2, 6 and 8 of the Amended Motion for Declaratory ]udgn1ent are admited.
2. Defendant is without knowledge or inforn1ation sufficient to
form a belief as to the allegations of paragraphs 3, 4 and 5 of the
Amended Motion for Declaratory Judgment, and accordingly defendant
denies the same and calls for strict proof thereof.
3. Paragraph 7 of the Amended Motion for Declaratory J udgn1ent
is denied.
4. Answering paragraph 9, defendant is without knowledge or
inforn1ation sufficient to form a belief as to whether or not plaintiff
has received an offer for the purchase of said property, and defendant
calls for strict proof thereof. The remainder of paragraph 9 is denied.
S. Answering paragraph 10, defendant admits that an actual,
justiciable controversy exists between the parties hereto, but defendant
denies that plaintiff is entitled to any relief in this proceeding and
defendant alleges affirtnatively that the option agreement referred
to herein is a valid and enforceable agreement.
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Affirmative Defense
As and for a separate, affirn1ative defense, defendant alleges that
the aforementioned option agreen1ent was assigned by defendant to
Sanford & Charles, Inc. on January 14, 1969 for a valuable consideration; and that this defendant therefore has no further interest in the
subject of this controversy.

*

*

*

GROUNDS FOR DEFENSE
(Filed March 25, 1971)

For its Grounds of Defense to the Amended Motion for Declaratory Judgment filed against it by the plaintiff, the defendant, Sanford
& Charles, Inc., states as follows:
1. It alleges that the laws in this state obtaining will not allow
one to sell an option on land for a valid consideration, appropriate said
consideration to his own use and recognize the validity of the option for
several years, and then at a later date through his executor renounce
the option, after it has been sold to a bona fide purchaser for value,
as being invalid in an atten1pt to get out of the contract and sell the
property to son1eone else for a better price and retain the profits on
the sale, all as the plaintiff is attempting to do in this case.

2. It admits the allegations contained in paragraph 1 of said Motion for Judgment.
3. It admits the allegations contained in paragraph 2 of said Motion for Judgment but alleges that when the option is read as a whole, it
is clear that the option period would begin to run at the time alleged
in paragraph 2, I\T, of said Motion for J udgtnent.
4. It neither admits nor denies the allegations contained in paragraphs 3 & 4 of said Motion for Judgment and will require strict proof
thereof.
5. It denies the allegation contained in paragraph 5 of said Motion for Judgment and alleges that at the time the option was signed,
the plans for the acquisition by the City of Newport News of the right of
way of Boxley Boulevard Extension and new U.S. 60 had been made by
the City as was evidenced by the plat of same, which was a part of the
option; and that these plans were also in effect at the time this suit was
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instituted; and that the said right of way will be acquired by the City
well within the time required by the laws in this state obtaining.

6. It admits the allegations contained in paragraph 6 of said Motion for Judgment.

7. It alleges that plaintiff's position as set forth in paragraph 7 of
said Ivfotion for Judgment is untenable under the laws in this state
obtaining and it denies the allegations contained in said paragraph 7
and aJleges that in any event the plaintiff is estopped fr01n adopting
said position.
8. It admits the allegations contained in paragraph 8 of said Motion for Judgn1ent and alleges that plaintiff, plaintiff's decedent and his
beneficiary also took that position until this suit was filed.
9. It neither admits nor denies the allegations contained in paragraphs 9 and 10 of said Motion for Judgment and will require strict
proof thereof and it specifically denies the allegation in paragraph 9
of irreparable harm to the estate.
10. It alleges that the option contract was and is a valid, binding
and enforceable contract and prays that the Court so decree.
11. It alleges, in the alternative, that the option contract in question

was not and is not subject to the rule against perpetuities in this case.
12. It alleges that the plaintiff's decedent, the plaintiff and the
beneficiaries of the estate have, since 1966, until this suit was filed,
recognized the validity of the option contract; have kept the $1,000
option payment and used it for their benefit and had this defendant and
its predecessor believe that they considered it valid and would honor it;
and that the plaintiff is barred by the legal doctrines of estoppel and
laches from asserting a contrary position at this time.
13. It alleges that it and its predecessor have relied upon
the option and the conduct and action of plaintiff and plaintiff's decedent and his beneficiaries since 1966; which recognized the validity of
the option and that the plaintiff is estopped from attacking the validity
of the option and refusing to honor it at this time and that this is
especially true insofar as the plaintiff who is an innocent third party
and bona fide purchaser for value is concerned.
14. It alleges that the plaintiff should not be heard to complain
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where it, its decedent and his beneficiaries, since 1966, have recognized
the option and held it out andjor allo,ved it to be held out as valid to
the public and more particularly to this defendant and its assignor and
clothed this defendant's assignor with indicia of o\vnership of said
option; and that under the laws and equitable doctrines in this state
obtaining, the plaintiff should not be allowed to renounce the option
at this time when a better offer is received for the property.

15. It alleges that the fact that the plaintiff has an offer for the
property is evidence in itself that the plans for the City obtaining the
right of way are definite.
16. It alleges that under the laws, in this state obtaining the plaintiff's decedent, in1pliedly warranted that the option was valid and was
what it purported to be and that the Court should not permit the plaintiff to adopt an inconsistent position to the detriment of a bona fide
purchaser for value such as this defendant.

17. It alleges, in the alternative, that notwithstanding any initial
defect in the option, if any, (which it denies) that the subsequent actions
of the plaintiff, plaintiff's decedent and beneficiaries corrected same
and made said option binding.
Plea For Affirmative Relief Is The Alternative
18. In the alternative it prays that should for any reason the
Court rule the option unenforceable, that the Court further enter judgment for this defendant for such sum as represents the difference between the $60,000 option price and the greater offer, received by plaintiff, and/or eventual sales price ultimately received, plus $1,000, on the
theory that the plaintiff is not entitled to be unjustly enriched as a result
of its own conduct, and that under either a quasi-contractual tort
and/or equitable basis, this defendant is entitled to the increase in value
of the property since 1966 while the plaintiff, its decedent and beneficiaries have used the $1,000 option price and held out the option to
be valid.

19. That the present value of its option, if valid, is currently
$1,000 plus the increase in value of the property over and above $60,000
and should the Court rescind said option or hold it inoperative, it prays
that either judgment be awarded in its favor against the plaintiff in
said amount or that the Court rule that it is entitled to receive a judg-
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ment against the plaintiff for the value of said option in a subsequent
action for money dan1ages.
20. It further states, and in the alternative, that notwithstanding
the aforesaid and in addition thereto, this honorable Court has the inherent equitable power to reform the option contract in question so as
to uphold its validity, if necessary, and to prevent the harsh, unconscionable and inequitable results which would be visited upon this defendant should the option be held invalid; and, in the alternative, this
defendant prays that the Court do reform said option contract if it
feels that such is necessary to uphold its validity, and to protect this
defendant's interest therein.
It prays for such further and general relief as this Honorable
Court feels is warranted under the conditions and circumstances tn
this case obtaining and the lavvs and equities prevailing.

* * *
DEFENDANT'S EXHIBIT NO. 9
(Filed November 17, 1971)

Pure Oil Company
A Division Of Union Oil Company Of California
OPTION

1. In consideration of the sum of One Thousand Dollars ($1,000.00) cash in hand paid by Union Oil Con1pany Of California, a California corporation, hereinafter referred to as "Optionee," to John
Abbitt of Newport News, Virginia, hereinafter referred to as "Optionor'' (whether one or more), the receipt and sufficiency of which is
hereby acknowledged, Optionor hereby grants to Optionee the right
and option, to be exercised within 120 days from and after the date
hereof, to purchase under the terms and provisions hereinafter set out
that certain tract or parcel of land, vvith all buildings, structures, improvements and equipment thereon, situated in the City of Newport
News, County of ________________ , State of Virginia, to-wit:
A parcel of land 200' X 200' being on the N. W. corner of proposed
Boxley Boulevard, extension and proposed new U.S. 60. See attached plat which is part of the option.
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together with all appurtenances thereto belonging or in anywise appertaining and all right, title and interest of Optionor in and to any
and all roads, streets, alleys and ways bounding said premises.
2. Purchase Price. If the option is exercised and the purchase
consummated as herein provided, the purchase price to be paid by
Optionee to Optionor for the above described property shall be the
sum of Sixty Thousand Dollars ($60,000.00) cash in lawful money
of the United States of America, less the consideration paid for this
option which shall be deducted from the purchase price.
3. Exercise of Option. The option herein granted shall be deemed
fully exercised if written notice of election to purchase is delivered or
mailed by Optionee to Optionor at any time before midnight of the
last day of the above mentioned period for which this option is granted.
Notwithstanding any change in the ownership of the above described
property, by operation of law or otherwise, or the death or disability
of Optionor, Optionee's notice of election to purchase shall be sufficient
if deposited in the mail addressed to the Optionor named herein, at
the address hereinafter shown, and such notice shall extend to and
be binding on the heirs, devisees, executors, administrators, successors,
grantees and assigns of Optionor.
4. Title Ez.a11~ination. In event Optionee elects to purchase the
subject property as herein provided, then Optionor shall, within thirty
( 30) days after receipt of such notice of election, procure and deliver
to Optionee at the address shown below, a preliminary report on title or
title commitment bearing a dat.e subsequent to the date of the
notice of election to purchase, issued by a title guaranty company acceptable to Optionee, showing a good and marketable title to be vested in
Optionor, free and clear of all liens and encumbrances. It is understood
and agreed that Optionee proposes to use the property covered hereby
for the construction and operation thereon of an automobile service
station for the sale and distribution of petroleum products, automobile
accessories and services; and Optionor hereby agrees that any restrictions and/or any state, county, municipal or other governmental laws,
ordinances, rules or regulations (including limited access rules, restrictions or regulations) which prohibit, limit or restrict the use of the property for such purposes, will, insofar as this purchase option is concerned,
be construed to render Optionor's title to the subject property not good
and not marketable. Optionee shall have one hundred twenty ( 120) days
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after receipt of such preliminary report on title or title commitment in
which to examine same, secure such zoning variations, special use permits, adjacent owners consent, building permits, driveway permits, and
all such other similar consents and/or permits which Optionee's counsel
deems necessary for utilizing the subject property for the purposes
hereinabove set forth (hereinafter collectively called "permits and consents"), and notify Optionor whether the title is acceptable. If such
examination shows Optionor to have a good and marketable title and
Optionee has secured all such permits and consents, then Optionor will,
upon notice thereof from Optionee, forthwith make, execute and tender
to Optionee a good and sufficient deed conveying the subject property to
Optionee with full covenants of general warranty, free and clear of all
liens and encumbrances, and deliver such deed to Optionee upon payment
of the purchase price. Optionor will, after delivery of said deed, instruct
the title company which issued the preliminary report on title or title
commitment to issue a title policy in the name of Optionee in the amount
of the purchase price herein provided. The cost of the preliminary report on title or title commitment and title policy shall be paid by Optionor.
If Optionee's examination of the preliminary report on title or title
commitment discloses that Optionor does not have good and marketable
title to the subject property, Optionee shall notify Optionor of such
fact in writing, specifying the exact defects in Optionor's title, and
Optionor shall have sixty ( 60) days after receipt of such notice in
which to cure or remove all such defects to the satisfaction of Optionee's counsel. If Optionor is unable to cure or remove all such defects in title to the satisfaction of Optionee's counsel within the prescribed period, this Option shall, at the election of Optionee, become
null and void, whereupon Optionor shall repay to Optionee the cash
consideration paid Optionor for this Option and Optionee shall be
released from all obligations under this Option.
If Optionee has been unable to secure all such permits and consents
within the prescribed period, Optionee shall notify Optionor of such
fact in writing, specifying the permits and consents Optionee has been
unable to secure and Optionor shall have sixty (60) days after receipt
of such notice in which to secure such permits and consents in form
and substance satisfactory to Optionee's counsel. If Optionor is unable
to secure all such permits and consents in form and substance satis-
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factory to Optionee's counsel within the prescribed period this Option
shall, at the election of Optionee, become null and void, whereupon
Optionor shall pron1ptly repay to Optionee the cash consideration paid
Optionor for this Option, and Optionee shall be cotnpletely released
fron1 all obligations under this Option, irrespective of whether Optionor's title to the subject property is otherwise good and n1arketable.
In connection with Optionee's securing such pennits and consents,
Optionor hereby agrees to cooperate fully ·with Optionee, and hereby
grant~ permission to Optionee to make application for said permits and
consents in the name of Optionor.
5. Taxes and Assess1nents. In event this option is exercised by
Optionee, and the purchase is consun1n1ated as herein provided, then all
taxes on the above described property shall be prorated to the date on
which the deed of conveyance is delivered by Optionor to Optionee.
Optionor will pay all special assessments against said property for improvements heretofore con1pleted, whether said special assessments are
payable in a lump sun1 or on a deferred basis. As to special assessments
for improvements not con1pleted as of the date of the delivery of the
deed of conveyance from Optionor to Optionee, Optionor will pay all
installments, if any, due prior to the date of deed delivery, and Optionee
shall assun1e payn1ent of the remaining installn1ents.
6. Condenuuztion or Destruct-ion of Property. If, prior to the
the exercise of the option by Optionee, or prior to the delivery of deed
to Optionee in event the option is exercised, any part of the property
is condemned or appropriated by public authority or any party exercising
the right of etninent domain, or in event condemnation or appropriation
proceedings are filed or threatened as to any part of said property, or
in event the buildings and improvements on the above described property shall be destroyed or n1aterially damaged by fire, windstorm, explosion or other casualty, then this agreement shall, at the election of
Optionee, become null and void, whereupon the cash consideration paid
by Optionee to Optionor for this option shall be promptly repaid by
Optionor to Optionee.
7. Possession. If the option is exercised and the purchase consummated as herein provided, Optionor agrees to deliver immediate and
peaceable possession of the property to Optionee.
8. Notices. Any notices under this option shall be delivered or
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mailed to Optionor at P. 0. Box 4645, Norfolk, Virginia and to Optionee at Department M, 200 East Golf Road, Palatine, Illinois 60067.
Notice mailed shall be by registered mail or certified mail, in which
event the date of service shall be the date on which the notice is deposited
in a United States Post Office properly stamped and addressed.
9. Sttccessors and Assigns. The terms conditions and covenants
hereof shall extend to, be binding upon and inure to the benefit of the
successive heirs, executors, adn1inistrators, successors and assigns of
Optionor and Optionee, respectively, and shall run with the land.
Witness the hand and seal of Optionor this 7 day of Apri11966.
Signed, sealed and delivered in the presence of :

jsj R. W. Blankenship
jsj John Abbitt

(Seal)

I. This option is subject to approval and acquisition of right of
ways of proposed new roads (New U.S. 60 and Boxley Boulevard Extension) by City of Newport News, Virginia.
II. There is no survey of site-see attached sketch.
III. In the event the intersection of the aforesaid streets is changed
so as to make it unsuitable for optionees stated use, in the sole option
of optionee, then optionor shall repay to optionee the cash consideration
paid optionor for this option and optionee shall be released from all
obligations under this option.
IV. It is expressly understood that the 120 days option period
shall begin at the time the City of Newport News, Virginia acquires the
right of way of Boxley Boulevard Extension and new U.S. 60.

* * *
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DEFENDANT'S EXHIBIT NO. 11
(Filed November 17, 1971)

January 14, 1969
Mr. John Abbitt, Jr.
3605 Kecoughtan Road
Hampton, Virginia 23669
Dear Mr. Abbitt:
This is to advise you that as of this date, we are assigning our
Purchase Option dated April 7, 1966, made with your father to
Sanford & Charles, Inc., P.O. Box 42, Newport News, Virginia.
As you know, this option covers a parcel of land 200' X 200' on
the NW C of proposed Boxley Boulevard, extension and proposed new
U.S. 60. with the 120-day option period to commence at the time the
City of Newport News, Virginia, acquires the right of way of both
Boxley Boulevard and New U.S. 60.
Very truly yours,
/s/ B. R. Bley
BRBjrb
cc: Sanford & Charles, Inc.
Mr. R. P. Pace
FN: Bob, any time you see fit to forward the $1,000, I will be happy
to receive same.
Burt
DEFENDANT'S EXHIBIT NO. 16
(Filed November 17, 1971)

Resolution No. 1247
Whereas, Section 33-57 of the Code of Virginia, as amended, by
the 1966 session of the General Assembly, authorizes the State Highway Commissioner to acquire rights of way for the construction, reconstruction, alteration, maintenance and repair of public highways
within n1unicipalities on projects which are constructed with State or
Federal participation; and
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Whereas, Section 33-57, as amended, further provides that the
State Highway Commissioner may exercise such authority only upon
receipt of official request from the city or town involved, now
Therefore, Be It Resolved that the City Council of Newport News
hereby requests the State Highway Commissioner to acquire the necessary rights of way for Project 0060-121-104, PE-101, RW-201, C-501
within the Corporate Limits of said City and to convey the title to such
right of way to the City of Newport News upon completion of the
project. The City of Newport News agrees to reimburse the State
Highway Department for fifteen percent ( 15%) of all costs incurred
in the acquisition and conveyance of such rights of way and it is
understood that such acquisitions will be handled by the Commissioner
under established policies and procedures and his decision in all instances
shall be final.
Passed By The Council Of The City Of Newport News, August
11th, 1969.
C. L. Williams
City Clerk

Donald M. Hyatt
Mayor

* *

*

DEFENDANT'S EXHIBIT NO. 17
(Filed November 17, 1971)

Stipulation as to the testimony of Richard Sutherland, Assistant
Attorney General.
Upon completion of construction and acquisition of Title to all of
the parcels of land in a road construction project, which in this case is
the "New Route 60," fron1 Minton Drive to Menchville Road in the
City of Newport News, the Highway Departn1ent will convey to the
City of Newport News, the right of way, as requested by the said City.
Acquisition of Title is sometin1es delayed because of Court Proceedings with landowners, but generally, the delay is not longer than
five ( 5) years fron1 the beginning of acquisition of Title to land which
in this case was sometime in 1970.
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DEFENDANT'S EXHIBIT NO. 18
(Filed November 17, 1971)

August 23, 1966
The Honorable Douglas B. Fugate
Commissioner of Highways
R.ichmond, Virginia
Dear Mr. Fugate:
Enclosed are two certified copies of Resolution No. 956 adopted
by the Council of the City of Newport News at its n1eeting August 22,
1966 requesting programming of relocation of Route No. 60 (Warwick Boulevard) from Minton Drive to Menchville Road.
\Ve would appreciate your approval of the project under the federalstate-city progran1 of financing.
Your cooperation in this and other matters is very much appreciated.
Very truly yours,
W. E. Lawson, Jr.,
City Manager
Resolution No. 956
Whereas, the Council of the City of Newport News is of the
opinion that two lane Route 60 (Warwick Boulevard) from the fourlane divided section of Route 60 at Minton Drive to Menchville Road,
is inadequate in its present condition to meet existing traffic volume demands and totally inadequate in relation to our rapidly increasing traffic
demands; and
Whereas, joint traffic and engineering studies have indicated that
the solution to the safe, orderly and efficient movement of traffic lies
in the relocation of most of this section of Route 60 and construction
of two additional traffic lanes; and _
Whereas, the said in1provements are vitally necessary for this growing and expanding area.
Be It Resolved by the Council of the City of Newport News:

1. That there is a pressing need for two additional traffic lanes
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on Route 60 from Minton Drive to 1\llenchville Road and relocation of
a portion of this section from Turlington Road to Menchville Road
and that construction should start at the earliest date that the state may
release a contract.
2. That the trade, comn1erce and general welfare of the City and
the safe, orderly and efficient n1ovement of people and goods, through
and in the City, will be pron1oted by these improvements.
3. That the aforementioned improvements should be a joint venture of the Federal, State and City through Federal Aid Urban Highway funds.
4. That the City of Newport News agrees to participate in the
cost of said project to the extent of 15 percent of the construction, plans
and survey and right of way costs.

5. That the City of Newport News agrees that after construction
of the project, or any part thereof, it will not permit any reduction
in the number or width of traffic lanes, additional median crossovers,
en1arg~tnent of existing n1edian crossovers, or alterations of channelization islands, without the prior approval of the Department of Highways.
6. That a copy of this Resolution be forwarded to the Honorable
Douglas B. Fugate, Con1missioner of Highways for the State of
Virginia.
An emergency is hereby declared to exist, and this resolution shall
be in effect fron1 the date of its passage.
Passed By The Council Of The City Of Newport News, August
22nd, 1966.
C. L. Williams
City Clerk

Donald M. Hyatt
Mayor

* * *
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DEFENDANT'S EXHIBIT NO. 26
(Filed November 17, 1971)

Stipulation
Mr. R. R. Chapman of the Virginia State Highway Department
would testify that completion of New U.S. 60 from Minton Dr. to
Menchville Road is scheduled by contract completion date to be completed November 1, 1972, but because of certain delays in construction,
the estimated completion date n1ay be extended until early 1973 and
this also is only an estimate which could vary because of weather conditions, strikes, or other extenuating circumstances.
OPINION LETTER OF THE COURT
(Dated October 12, 1971)

Gentlemen:

* * *

You will recall that on August 10, 1971 the Court heard oral argument on the motion of the plaintiff on certain pleas and defenses that
had been filed by the defendant, Sanford and Charles, Incorporated.
The Court requested briefs to be filed and I have now reviewed the briefs
and the cases cited and by this letter, I am rendering my opinion on these
motions.
I am overruling the Demurrer although no argument has been
presented and I am further overruling the Plea of Laches and Estoppel
filed by the defendant, Sanford and Charles, Incorporated. I am
further sustaining the plaintiff's motion to strike paragraphs 12, 13,
14, 16 and 17 from the grounds of defense filed by the defendant,
Sanford and Charles, Incorporated.
At this time, however, the Court is making no ruling on the motion
to strike the defendant's plea for affirmative relief which is set forth in
paragraphs 18 through 20. I am thus leaving in abeyance the question of
damages and the question of whether or not the court can reform this
contract.
I would like to set forth the procedure in this matter and if there
is any disagreement I shall be happy to discuss the matter with the
attorneys involved. My suggestion would be that the Court hear the
issue set forth in the Declaratory Judgment, to-wit, whether or not
this option violates the Rule against Perpetuities and at the same time
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hear any evidence and/or argument of counsel regarding the court's
authority to alter, amend or refonn this contract. In other words, I feel
I should rule on these points which may tnake the question of damages
moot. If damages do becmne an issue, the court can have a separate
hearing on that at a later time.
This matter is presently set for November 17, 1971 and I would
think we could hear that phase of the case set forth above on that date.
Any further briefs and law should be submited to the court on that date.
I would appreciate Mr. Patten drawing the necessary order overruling the Demurrer and the Special Plea of Laches and Estoppel and
striking the paragraphs outlined hereinabove in the Grounds of Defense.
Very truly yours,
Js/ Douglas M. Smith
Douglas M. Smith
Judge
OPINION LETTER OF COURT
(Dated January 25, 1972)

* * *
Gentlemen:
On November 17, 1971 the Court heard argument on the plaintiff's
Motion for Declaratory Judgtnent in the above captioned cause. The
Court had already ruled previously regarding certain defenses filed
by the defendants leaving as the sole issue to be heard on November
17th, the question of whether or not the option involved in this cause
violates the Rule against Perpetuities. The Court further advised counsel that he would hold in abeyance any ruling on the question of whether
or not the defendant, Sanford and Charles, was entitled to any damages
should the Court hold that the option violated the Rule against Perpetuities. By this letter I am making my ruling on the question of
whether or not this option violates the Rule.
It should be pointed out that Virginia follows the Rule against
Perpetuities as a part of its common law and as pertains to this case
there is no statute involved. The common Ia w Rule against Perpetuities
is as follows: "Any executory interest which, by possibility, may not
take effect until after lives in being and twenty-one years and ten months,
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is ipso facto and ab initio void." Burrttss v. Baldrzv£n, 199 Va. 883, 887,
( 1958).
Without going into the option in detail the main provision of the
option that concerns this question is Provision IV which states:
"It is expressly understood that 120 days option period shall begin at
the time the City of Newport News, \Tirginia acquires the right of way
of Boxley Boulevard extension and new U.S. 60." Therefore the question before the court is whether the rights of way of Boxley Boulevard
extension and new U.S. 60 n1ay occur beyond the period of perpetuities,
since the vesting of the future interest created by this option is contingent upon the acquisition of the rights of way.
It is the contention of the plaintiff that the City of Newport News
may not acquire the rights of way until after the tin1e limit in the Rule
has expired. He contends that if there exists a possibility that it may
not take effect within the required period of tin1e then it violates the
Rule. He states that the Rule against Perpetuities is not a rule of construction but a positive tnanclate of law to be obeyed irrespective of the
question of intention. He further urges upon the court that it is not
material in such cases how the facts actually turn out but if there is a
possibility that the interest will not vest within the titne allowed by the
Rule, then it is void ab initio.
There is no question in the Court's mind that the Rule against
Perpetuities applies to option contracts in Virginia as the Virginia
Courts hold that an option contract such as the one in question here
creates an interest in land to take place in the future.
The defendant, Sanford and Charles, on the other hand seems to
be urging upon the Court that it is a time for change in handling the
Rule against Perpetuities when it involves comn1ercial transactions.
The defendant states that the modern day thinking by writers in this
field is that this Rule should not be strictly construed. Some jurisdictions
by statute have changed the Rule against Perpetuities and some courts
by judicial decree have seen fit to change the interpretation of the Rule
and apparently the defendants are requesting the court to change the
strict construction of this Rule. As was seen in the case of Surratt"
Administrat01", etc. vs. Th01npson, et als., 212 Va. 191, the Supreme
Court of Virginia changed a long existing con1mon law rule regarding
civil suits. This case changed the right of a wife to sue her husband for
personal tort resulting from an auton1obile accident.
The defendant urges upon this Court that it adopt the "cypres"
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doctrine or the "wait and see" doctrine, or the "reasonable time theory"
or the English view that an option contract is not an interest in land but
a personal contract between the parties and not subject to the Rule
against Perpetuities.
However, this Court feels that if a comtnon law rule is going to
be changed by a court decision that it ought to be changed by the Supreme Court in that jurisdiction and not by a Court of Record. I feel
that the Courts of Record should follow the precedent of the Supreme
Court until the la'v has been changed by them. Of course, the General
Assembly of Virginia would also have the authority to change the Rule
against Perpetuities by passing the necessary legislation.
Unless you are a typical mystery novel reader who reads the last
chapter to find out who committed the crime prior to reading the book,
you possibly feel that you know how I am going to rule in this case, but
I believe that you would guess incorrectly as this court is going to adopt
the theory set out in the case of Milto.n !sen, et als., vs. Giant Food, Inc.,
295 F.2d 136 ( 1961). The court in that case states: "The rule does not
require that this interest be certain of vesting within the period of
perpetuities; it need only be certain that the interest will vest if a all
during that period.'' In that case it was the contention of the defendant
that it was not certain that its interest would vest within the period of
perpetuities since the agreement to lease did not specifically prescribe
the time within which zoning must be obtained. To that contention the
court answered "We think, however, that the agreen1ent required that
zoning for commercial purposes, if obtained at all, n1ust be obtained
within a reasonable titne and that such time, in the circun1stances of
this case, is certainly within the period of perpetuities." In the case
before this Court the evidence is that the general locations of Boxley
Boulevard and Route 60 were known to both the optionee and the
optionor and that the Boulevard and U.S. 60 vvere in a major thoroughfare plan of the City of Newport News. It, of course would be known
both to Mr. Abbitt and to Union Oil and subsequently to its assignee,
Sanford and Charles, that one does not require rights of way to lots
in a short period of time. However, the location and the size of the lot
were fixed and the time was fixed to be 120 days after the rights of
'vay were acquired, thus n1aking that portion of it definite. Therefore,
the Court feels that these rights of way, if obtained at all, would be
obtained within the time prescribed by the Rule against Perpetuities,
and therefore, the Rule against Perpetuities will not cause this option
to fail. It is, therefore, the decision of this Court that the option con-
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tract set forth in the Declaratory Judgment does not violate the Rule
against Perpetuities.
As a matter of dictum, and since the question was asked when the
option would take effect, it would be the Court's thought that the
option would have to be exercised within the 120 days after the City
of Newport News received title to the rights of way of new Route 60
from the Highway Departn1ent.
I would appreciate Mr. Garner drawing the necessary Order noting, of course, that the plaintiff objects and excepts to the ruling of the
court.
Very truly yours,
/s/ Douglas M. Sn1ith
Douglas M. Smith
Judge

*ORDER
* *
(Entered February 16, 1972)

This cause came on to be tried before the court on November 17,
1971 on the question of whether the option contract in question violated
the rule against perpetuities and matters incidental thereto, as specified
in the court's letter to counsel, dated October 12, 1971, a copy of which
is filed with the papers in this cause, relating to the Court's ruling on
certain motions previously argued, and at the conclusion of said trial
the court did take the n1att.er under advisen1ent; and, after consideration
the court is of the opinion that the option contract does not violate the
rule against perpetuities for the reasons stated in its written decision
set forth in its letter to counsel, dated January 25, 1972, a copy of which
is also filed with the papers in this cause.
Wherefore, the court doth adjudge, order and decree that the option contract in question does not violate the rule against perpetuities
and it doth award judgment in favor of the defendants, Sanford and
Charles, Inc., and Union Oil Company of California, the said Union
Oil Company of California having purchased said option initially and
thereafter assigned it to the defendant Sanford and Charles, Inc., and
the plaintiff's objections and exceptions to the court's ruling are duly
noted.
Entered this Feb. 16, 1972

jsj Douglas M. Smith
Judge

* * *
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR
(Filed l\1arch 6, 1972)

The Plaintiff, United Virginia Bank/Citizens & Marine, a Virginia
Corporation, Executor and Trustee under the Last Will and Testament
of William Jonathan Abbitt, Deceased, hereby gives notice of its intention to appeal the Judgment rendered herein by the Corporation Court
for the City of Newport News, Virginia on February 16, 1972 to the
Supretne Court of Appeals of Virginia and n1akes the following assignments of error :

1. That the }udgn1ent of the Corporation Court for the City of
Newport News, Virginia rendered on February 16, 1972, in which
the Court did adjudge, order and decree that the option contract, which
is the subject of this action, does not violate the rule against perpetuities
was contrary to the Ia w and the evidence.
2. That the Judgment of the Corporation Court for the City of
Newport News, Virginia rendered on February 16, 1972, in which
the Court did adjudge, order and decree that the option contract, which
is the subject of this action, does not violate the rule against perpetuities
was without evidence to support it.
3. That the Judge of the Corporation Court erred in allowing
evidence to be presented, over objections of the Plaintiff, of conditions
existing and events occurring subsequent to April 7, 1966, the date the
alleged option contract was signed.
4. That the Judge of the said Court erred in upholding the said
option contract in that the law and the evidence conclusively showed
on its face that it violates the rules against perpetuities and should
have been declared null and void.
The Plaintiff further states in accordance with Rule 5 :6 of the
Rules of Court of the Supren1e Court of Virginia that the transcript
of testimony presented on August 10, 1971 and November 17, 1971
in the Corporation Court will hereafter be filed and asked to be included as part of the record of this case.

* * *
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EXCERPTS FROM REPORTER'S TRANSCRIPT OF PROCEEDINGS

*

[19]

*

*

Court: All right, gentlemen, I believe we're here this morning, on
the motion for declaratory judgn1ent; and the Court has lin1ited it, to
some degree, by its letter of October 12, 1971, to the question of
whether this option does violate the rule against perpetuities, and if so,
whether the Court has the authority to do anything about it.

*
[20]

*

*

Court: All right, sir. I believe you all have some stipulations.

Mr. Garner: Yes sir.
Court: All right.

* *

*

Mr. Garner: Most of these things, to which we're stipulating, a
majority of then1 deal with minutes of the Planning Commission of
the City of Newport News, and the City Council for the City of Newport News ; and they begin in 1962 and run through 1969, and they have
been nun1bered, and we'll just introduce them in evidence, as we've got
them numbered.
There are also three thoroughfare plans, one of which is dated in
1962, and another one is dated '68, and another-regional, '67, which
we [21] want to introduce into evidence and stipulate that these are
the plans.
And then, there are a couple of stipulations, in so far as testimony
that would be produced, if the people were here.
Court: All right. Well, first, let's introduce these, so we can properly n1ark then1. Let's make it Defendant, Sanford and Charles-or is
this a joint defense-! assun1e it is.
Mr. Garner: It will be a joint defense.
l\1r. Patten : Your Honor, I'd like to make a comment about my
thinking on the stipulations, if I might, at this titne.
Court: All right.
Mr. Patten: With the exception of several of the stipulations
which Mr. Garner is going to tie in with-through evidence, we have
no objection to the [22] authenticity of these various documents: The
Council meeting-minutes, and the Planning Commission minutes.
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We do not contest the fact that they're genuine. However, we do
object to the introduction of any evidence which is dated subsequent
to the date of the option contract, being April the 7th, 1966.
It is, of course, our position, and it's been our position all through
this-prelin1inary n1atters that we've taken up before the Court in connection with this case, that anything that occurred subsequent to the
date of the signing of the option, is not relevant to this n1atter.
The law, we feel, is clear on the rule against perpetuities, that any
n1atter which-1 quote fron1 the case of Griffith versus Thompson which
says, "Nor is it n1aterial in such case, how the transaction turns [23]
out. The possibility that an event may, in point of time, exceed the
limits allowed, vitiates the rule ab initio.''
.All the case law which I'd like to present to the Court at this time,
an additional brief, which I've given to Counsel for the Defendants,
in my opinion, would substantiate the view, that we're not, in this matter,
able to look as to \Vhat actually turned out in this case, what actually
happened to these roads, but what vvas the situation on April the 7th,
'66.
So, that's how we feel about these stipulations. We certainly don't
object to their authenticity. if the Judge feels that they are proper to
be introduced into evidence.
Court: All right. Well, I understand your theory, of course, that if
the rule applies, that's it.
But 1\llr. Garner has another [ 24] theory, and I think that in
order for him to completely present his theory, that I should let the
evidence-the stipulations in.
lV.Ir. Patten: All right, sir.
Court: All right, Mr. Garner, then we'll mark Defendant's Exhibit
One, then, the City Council n1inutes; and what else did you say was in
that? Is that all?
Mr. Garner: I think-and the Planning Con1mission minutes. I
have the dates and everything I can reacl. Do you think it would be good
to read them, and show which ones are n1arked one, and which are
marked two?
Court: Well, if you want to do it that way. I really don't care.
I vvas thinking about introducing then1 all as one exhibit; but if you
want to make them separate, that's all right. Either way you want to
do it.
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Mr. Garner: All right, sir.
Court: Do you think it would [25] be clearer to separate them?
Mr. Patten: I think it would be clearer to separate them.
Court : All right.
Mr. Patten: Some of the things are not Council minutes.
Court: Go ahead.
Mr. Garner: The first stipulation "are" the minutes of the Planning Commission, of June the 6th, 1962, and we would like to have
them marked, "Defendants' Exhibit Nun1ber One," and introduced as
evidence, as a stipulation between the parties. Again, Mr. Patten will
stipulate that these are authentic, and he is not stipulating as to their
admissibility.
Court: Okay. We'll state that Mr. Patten's objection goes throughout, and you won't have to note itMr. Patten : Yes sir. Note n1y exception to the Court's ruling.
Court: All right, sir.
[ 26] (The minutes of the Planning Commission of June the 6th,
1962, were received and marked, "Defendants' Exhibit Number One.")
Mr. Garner: The second stipulation "are" the minutes of the City
Council, of June the 11th, 1962. I would like to have these marked as
"Defendants' Exhibit Number Two," by the Clerk, and introduced
into evidence.
Court: All right.
(The minutes of the City Council, of June the 11th, 1962, were
receive<.l and marked, "Defendants' Exhibit Number Two.")
lVIr. Garner: The next are minutes of the City Council, of June
the 29th, 1962, and we would like to have these marked, "Defendants'
Exhibit Number Three,'' by [27] the Clerk, and introduced into
evidence.
(The minutes of the City Council, of June the 29th, 1962, were
received and marked, "Defendants' Exhibit Number Three.")
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Mr. Garner: The next are n1inutes of the City Council, dated July
the 9th, 1962, and we would like to have these marked, "Defendants'
Exhibit Number Four," and introduced into evidence.
(The minutes of the City Council, of July the 9th, 1962, were received and marked, "Defendants' Exhibit Number Four.")
Mr. Garner: The next are minutes of the Newport News Planning
Commission, held on September the 5th, 1962, and I would like to have
these marked [28] as ''Defendants' Exhibit Number Five,'' and introduced into evidence.
(The minutes of the Newport News Planning Commission, held
on September the 5th, 1962, were received and marked, "Defendants'
Exhibit Number Five.")
Mr. Garner: Next are minutes of the Newport News Planning
Commission, a meeting held October the 3rd, 1962, and we'd like to
have these designated, "Defendants' Exhibit Number Six,'' and introduced into evidence.
(The minutes of the Newport News Planning Commission, held on
October the 3rd, 1962, were received and n1arked, "Defendants' E·xhibit Number Six.'')
Mr. Garner: Next are minutes of a meeting of the City Council
of Newport News, dated October the 22nd, 1962. We would like to
have these marked as "Defendants' Exhibit Six-A," [29] and introduced into evidence.
(The minutes of the City Council, of October the 22nd, 1962, were
received and marked, "Defendants' Exhibit Number Six-A.")
Mr. Garner: And next are n1inutes of the Newport News City
Council, held on November the 26th, 1962, at 7:30 p.m., and we'd like
to have these marked as "Defendants' Exhibit Six-B," and introduced
into evidence.
(The minutes of the City Council, of November the 26th, 1962,
were received and marked, "Defendants' Exhibit Number Six-B.")
Mr. Garner: The next is a-the option contract, and a copy of its
sketch. and we would like to have these marked as "Defendants' Exhibit
Number Nine,'' and introduced [30] into evidence.
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Court: What happened to seven and eight?
l\1r. Garner: If your Honor please, number seven will have to be
introduced by-through Mr. Gordon. I do have eight, I think. And
maybe we can introduce seven. Can we introduce that, without going
into testimony?
Mr. Patten: I think you're going to need testimony on that, as well
as number nine.
Mr. Garner : On nun1ber seven, if your Honor please, we'll need
testimony; and on number nine, the option is stipulated to, but we'll
need testimony on the sketch. So, at this titne, I'd just like to introduce,
as "Defendants' Exhibit Nun1ber Nine," the copy of the option, which
is sin1ilar to that which has been filed by Mr. Patten, with his pleadings.
Be marked "Defendants' Exhibit Number Nine."

[31] Mr. Patten : Your Honor, Mr. Gordon has arrived, and
perhaps, it would be advisable for him to wait outside.
Court: All right. Anybody else you want outside, because I just
thought we were stipulating. I didn't know it made any difference.
Mr. Patten: Well, perhaps it doesn't.
Court: Well-as long as you're stipulating, I don't think it makes
any difference.
Mr. Patten: I'n1 sorry, Mr. Gordon. It doesn't matter.
Court: Number nine is now the option contract?
~lr.

Garner: Yes, sir.

(The option contract was received and marked, "Defendants'
Exhibit Number Nine.")
Mr. Garner: Number-"Defendants' Exhibit Number Eight," is
a copy of a City-of Chamber [ 32] of Commerce map, dated 19661967, and I'd like to introduce that into evidence, and have it marked,
"Defendants' Exhibit Number Eight."
(The Map dated 1966-1967, was received and n1arked, "Defendants' Exhibit Number Eight.")
Mr. Garner: And next-let's see, I was on ten, wasn't I, Judge?
When you pointed out that I skipped two?
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Court : You were on the option contract.
1\Ir. Garner: All right, the next is "Defendants' Exhibit Number
Ten," which are minutes of the meeting of the Newport News City
Council, dated August the 22nd, 1966. We would like to have these
marked, "Defendants' Exhibit Ten,'' and introduced into evidence.
(The minutes of the City Council, of August the 22nd, 1966, [ 33]
were received and marked, "Defendants' Exhibit Number Ten.")
Mr. Garner: The next is "Defendants' Exhibit Number 11,"
which is a letter from Union Oil Corporation, to Mr. Abbitt, dated
January the 14th, 1969, with a carbon copy to Sanford and Charles,
advising that, as of January 14, 1969, the option had been assigned to
Sanford and Charles. And I would like to have this n1arked, "Defendants' Exhibit Number 11,'' and introduced into evidence.
Court : Who is the letter from?
Mr. Garner: Mr. Bert Bley, B. R. Bley, of Union Oil Company.
Court: To Abbitt?
Mr. Garner: Yes, sir.
(The letter dated January the 14th, 1969, was received and marked,
"Defendants' Exhibit [ 34] Number 11.")
Mr. Garner: The next are minutes of the Plannnig Commission
of May 29, 1968, which we would like to have marked, "Defendants'
Exhibit Number 12," and introduced into evidence.
(The minutes of the Planning Con1mission, of l\1ay 29, 1968,
were received and marked, "Defendants' Exhibit Number 12.'')
l\IIr. Garner: The next are minutes of the City Planning Commission, held on June the 5th, 1968, which we would like to have n1arked,
"Defendants' Exhibit Number 13," and introduced into evidence.
(The minutes of the Planning Commission, of June the 5th, 1968,
were received and marked, "Defendants' Exhibit Number 13.")
[ 35] Mr. Garner : The next are minutes of the Newport News
City Council, held July the 8th, 1968, which we would like to have
marked, "Defendants' Exhibit Number 14," and introduced into evidence.
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(The minutes of the City Council, of July the 8th, 1968, were
received and n1arked, "Defendants' Exhibit Number 14.")
Mr. Garner : The next is-are n1inutes of a Newport News City
Council meeting, held March the 24th, 1969, which we would like to
have marked, "Defendants' Exhibit Number 15," and introduced into
evidence.
(The minutes of the City Council, of March the 24th, 1969, were
received and marked, "Defendants' Exhibit Number 15.")
Mr. Garner: The next is a resolution of the Newport News City
[36] Council, dated .A.ugust the 11th, 1969, pertaining to "New U.S.
60," which we would like to have marked, "Defendants' Exhibit
Nun1ber 16," and introduced into evidence.
Mr. Patten: Your Honor, this particular resolution does not
n1ention "U.S. 60." It talks about a project number, but we stipulate
it does refer to the "New U.S. Route 60.''
(Resolution of the Newport News City Council, dated August the
11th, 1969, was received and marked, "Defendant's Exhibit Number
16.")
Mr. Garner: The next which we would like to have marked "Defendants' Exhibit Number 17,'' is a stipulation of the testimony of
Richard Sutherland, Assistant Attorney General, wherein it's stipulated
that upon completion-well, I think it speaks for itself, rather than
reading it into the record. So, I'd like to have that marked, [ 37] "Defendants' Exhibit Nutnber 17,'' and introduced into evidence.
(The stipulation of testimony was received and marked, "Defendants' Exhibit Number 17.")
Mr. Garner: The next is "Defendants' Exhibit Number 18," we'd
like to have so marked, and introduced into evidence, and it consists of
a letter of August the 23rd, 1966, from City lVIanager Lawson, to the
Honorable Douglas B. Fugate, Commissioner of Highways, in Richnlond, and that also as a part of this stipulation, is resolution number
956, of the Newport News City Council, which was passed on August
the 22nd, 1966, with regard to "New U.S. 60." I'd like to introduce this
into evidence.

App. 29
(The letter of August the 23rd, 1966, together with resolution
number 956, was received and marked, "Defendants' Exhibit Number
18.")
[ 38]
Mr. Garner: Exhibit Number 19, would be an intersection,
diagram of the intersection in question, and it is at the botton1 right
hand corner, right above the square, it reads: "Traced from relocated
Warwick Boulevard, Plans Project 0060-121-104." Then it reads:
"Warwick Boulevard Route Number 60 intersection future Boxley
Boulevard, and Oyster Point Road," and it's dated July the 30th, and
it's-it looks like 1968, I believe. It's kind of hard to read. I'd like to
have that marked "Defendants' Exhibit Number 19," and introduced
into evidence.
(The diagram was received and marked, "Defendants' Exhibit
Nun1ber 19.")
lVIr. Garner: And next is a n1ap of the State Highway Department,
which is not dated, and at the top thereof, it's got "Public Road Region
Two, State, Virginia." The Route is blank. The Project is U.S. 122-2,
and in parenthesis, number seven, Construction only Route 60, and then
[ 39] it has the project nun1ber, and the sheet number 19. It also shows
the "New U.S. 60,'' and intersection of Boxley Boulevard, as it pertains to this case, and as it is being the "New U.S. 60" and Boxley
Boulevard intersection, as being constructed by the State.
I'd like to have that n1arked. "Defendants' Exhibit Number 20,"
and introduced into evidence.
11r. Patten: Your Honor, with regard to that particular map, and
the next one, number 21, which is also a n1ap, it's my understanding
with Mr. Garner, that we're stipulating, although they don't have the
dates on them, they both are later than 1966.
Mr. Garner: Yes, sir. That's correct.
(The Map of the State Highway Department was received, and
marked. "Defendants' Exhibit Nun1ber 20.")
[ 40] Mr. Garner: And the next is a tnap of the City of Newport
News, Virginia. It, too, is undated. It was obtained after 1966. It is
marked, "These plans are unfinished, and not to be used for any type
of construction.'' And, at the top, it's designated, "Public Road,
Region T\vo; State, Virginia." It has a Project Number; Route 60, and
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the sheet number is One-A, and we'd like to have that marked, "Defendants' Exhibit 21,'' and introduced into evidence.
(The Map of the City of N.ewport News, Virginia, was received
and marked, "Defendants' Exhibit Nun1ber 21.")
1\ir. Garner: The next item should be marked, "Defendants' Exhibit Number 22," and it is stipulated, as are all these other things
we're introducing, insofar as the authenticity is concerned, that this
is the proposed n1ajor thoroughfare plan, \vhich was [ 41] adopted by
the Newport News Planning Cmnmission in 1962, and which went before the City Council in 1962, and they attempted to adopt it, but for
a legal technicality, it was sent back to the Planning Commission.
In any event, the 1962 thoroughfare plan, we ask that it be
marked, "Defendants' Exhibit Number 22,'' and introduced into evidence; and if possible, if that marking could be on the outside, as well,
so when ·we refer to it later, we canCourt: Is that dated?
Mr. Garner: It's a date on the inside of 11-7-62, which the City
Department put in.
There is a letter in here, of transmittal, from Mr. Irving, the
Planning Commission Chairn1an, to the City Council, dated October of
1962, and it sets forth the schedule, insofar as that plan is concerned.
(The proposed major thoroughfare plan, was [ 42] received and
marked, "Defendants' Exhibit Number 22.")

lVIr. Garner: The next is an authenticated copy of the thoroughfare, major thoroughfare plan, for Newport News, dated 1968. There
is a letter, on the second page, dated June the lOth, 1968, transmitting
this report to City Council, which is signed by Mr. Kliewer, Chairman
of the Planning Comn1ission; and I would like to have this marked,
"Defendants' Exhibit Nun1ber 22," and introduced intoCourt: Twenty-three.
Mr. Garner: Twenty-three, I beg your pardon; and introduced
into evidence.
(The copy of the thoroughfare, was received and marked, "Defendants' Exhibit Number 23.'')
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Mr. Garner: The next is a copy of the Regional Plan, which, [43]
according to the minutes which we have introduced, was approved by the
Newport News City Council, on March the 24th, 1969, and the Regional
Plan encompassing-Newport News, }an1es City County, York County,
vVilliatnsburg, Han1pton, and the Town of Poquoson; and I would like
to introduce this into evidence and have it n1arkcd, "Defendants' Exhibit Nun1ber 24."
It is dated Decen1ber, 1967, and there is a-in addition to being
a folder, there's also a map which is contained in the back. which is a
part of the plan.
(The copy of Reg-ional Plan was received and n1arked, "Defendants' Exhibit Number 24.")
~Ir. Garner: The next, and I believe last, at this point, although
I'd like to check when I finish it, is a plan for major thoroughfares,
part of a cotnprehensive City Plan, City of Newport News, \Tirginia, as
[44] adopted in July, 1968, and amended in August, 1971; and it's
dated November, 1971, and would like to introduce this into evidence,
and have it n1arked as "Defendants' Exhibit Number 25," and again,
all of these, the authenticity of all of these exhibits in evidence have
been stipulated to, by Counsel.

(The Plan for l\1ajor Thoroughfares, was received and marked,
"Defendants' Exhibit Nun1ber 25.")
~Ir. Garner: If your Honor please, the last one is-I'd like to have
it marked, "Defendants' Exhibit Number 26,'' which contains the
stipulated testin1ony of Mr. R. R. Chapn1an. of the Virginia State
Highway Department. if he were here; and I'd like to have this
n1arked, "Defendants' Exhibit Number 26,'' and introduced into evidence.
Essentially, he would say that the con1pletion of U.S. 60, from
[45] 11inton Drive, to l\1enchville Road is scheduled to be completed,
by contract, November 1, 1972; but because of certain delays in construction, the estimated completion date may be extended until early
1973. And this also is only an estimate which could vary because of
weather conditions and strike, or other extenuating circumstances.
I'd like to have that marked, "Defendants' Exhibit Number 26,"
and introduced into evidence.
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(The stipulation of testimony was received and marked, "Defendants' Exhibit Number 26.")
Mr. Patten: Your Honor, we have one other stipulation, with
regard to allegations contained in the Plaintiff's amended motion for
declaratory judgn1ent. Those found in paragraph three, and paragraph
four. It's my understanding that Counsel for the Defendant is [ 46]
agreeable to stipulate that Mr. William Jonathan Abbitt did, in fact,
die, on October 23, 1966; that the Plaintiff is the Executor, with power
to prosecute any and all actions, suits at law, and so forth, and prepared
the allegation contained in paragraph four, that the Plaintiff is successor in interest to Mr. Abbitt's price and his option agreement, or
obligations, if any.
Mr. Garner: Yes, sir.
Court: All right. Anything else?

[48]

* * *
Testimony of W. H. Gordon, Jr.

Direct Examination
By Mr. Patten:
Q Waht is your full name, sir?

A

W. H. Gordon, Junior.

[49] Q And, what is your occupation? A Chief Engineer,
Traffic and Transportation Division, City of Newport News.

Q How long have you been so employed by the City? A Since
February, 1969.
Q

And-

A

I beg your pardon, '59.

Q Fifty-nine. Has this been continuous stnce 1959, your employment with the City? A Yes, it has.

Q Now, what is your responsibility, Mr. Gordon, with regard
to streets and highways, within the City of Newport News? A First,
I have the responsibility to operate the streets, in accordance with the
ordinances of the City of Newport News. And secondly, I have the
job of determining in1provements to streets and highways in the City,
and locations and including the geometric design of such streets and
highways.
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Q So, you participate in the actual planning of where a street
would be located?

A

Yes, I do.

Q Now, in connection with the-did you have-rather, let me
rephrase that. Did you have occasion [50] to be associated with the
development of a proposed major thoroughfare plan, which was presented to City Council, in 1962? A I did.
Q Was this plan approved, to your knowledge? A It was not.
Q

Now, is this the proposed thoroughfare plan?

(At this time a document was exhibited to the witness by Counsel.)
A

This is one of the proposed thoroughfare plans.

By Mr. Patten:
Q vVere there several, in 1962?
yes.

A

There were at least two,

Q Now, in this thoroughfare plan, are streets shown that are
proposed for future construction? A Yes, they are.
Q And is any timetable given, for construction of these streets?
A Oh, within a period of time. For example, 1985, from that date to
1985, or in the original attempt-1987; a 25 year period was given, at
that time, at first [51] approach-

Q In what? A The first master-major thoroughfare plan
that was sent forward, had a time period of 25 years indicated between 1962 and-at the end of the 25 year period, which would probably be approximately 1987. All subsequent ones, if I remember correctly, gave an exact period of time, 1985, before they all should be completed, within that time frame.
Q Now, was this the-proposal, that \vas not approved? In 1962;
again I'm referring back to 1962.

A

Which-

Q That you're referring to that had a time frame in it? A All
of them have a time frame. The first one had a time frame of 25 years,
from that date. Subsequent ones, if I remember correctly, had an exact
period, ending period of 1985.
Mr. Garner: If your Honor please, I would like to interject at
this point, I believe that the plans speak for themselves, and I intend
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to show, in cross examination, the date was 1985, even in the first one,
[52] or 25 years from 1960. But, I think the reports will speak for themselves, on that; andCourt: All right. I overrule your objection. He's got a right to
state it, if he's the man that was involved in it.
By lVIr. Patten:
Q Now, Mr. Gordon, I want to refer you to the-at that time,
I want you to continue to think about the titne frame of 1962 to 1966,
and I want to refer you to the portion of U.S. Route 60, from Minton
Drive to Menchville Road. Was that in the plan? A Yes, it \vas. In
the original plan, it was.
A

Q It was in the original plan and it was in the subsequent plans?
All subsequent plans.

Q Right. Now, at what stage was the development of this street,
in April of 1966? A I'm not exactly sure of the date, but plans
were being readied for for a construction project. I'm not certain if we
had, at that date, actually requested that project, or we were preparing
to request that project.
Q Well, had financing been ask-been [53] requested at that
time, or do you know? A I cannot say, sir, without looking at my
records.
Court: You said you were either preparing to request, or had
requested what?
A A road improven1ent project, sir, for Route 60, from Minton
Drive and-Menchville Road; between Minton Drive and Menchville
Road. 1'n1 sorry.

By Mr. Patten:
Q I want to refer you to an exhibit nutnber-with a resolution.
I'd ask you to look at that resolution, particularly with regard to the
date.
Court: What exhibit is it?
Mr. Patten: This is Exhibit 18, your Honor, relevant to a resolution of City Council.
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By Mr. Patten:
Q Is this resolution requesting the-that the Highway Department be requested to finance this project? A Yes, it is.

Q And what is the date on that? A The date on the ordinance
resolution is August the 22nd, 1966, and the letter of transmittal, [54]
from the City Manager, is August the 23rd, 1966.

Q Now, does this also indicate that the City ·would be willing
to bear 15 percent of the cost of plans and construction? A It is.
Q Well, reflecting upon that resolution, could you say whether
or not plans were being prepared, prior to that time? A Plans within
the City were being prepared; but the official plans required to construct
a project by the Virginia Department of Highways, were not being
prepared at that time.
Q Now, is the City in the road building business, or the street
building business? A To a limited extent.
Q Well, would you explain that? A Only in the areas of reconstruction and certain existing city streets, the n1aintenance of City
streets, possibly some minor improvements to existing City streets, and
some small construction efforts, other than n1ajor construction projects.
A very minor approach to building City streets.

Q Now, in this thoroughfare plan, where streets are-proposed,
are these-these proposed development, is this by the City of Newport
News, or by [55] someone else? A If it is a City street, which does
not bear a highway designation, a numbered designation, the City does
not build those. They participate in those through Federal Urban Aid,
or some other type of funding n1atter, by Federal and State Agencies.
As relates to other City streets that do not carry a highway designation, the developers of the area in question, where the street would go,
normally build those streets.
And they're then accepted by the City of Newport News, after
the streets have been built, to the City standards.

Q How long would the City wait, after they've been completed,
befort they're accept.ed into the City-street plan? A After construction, the normal waiting period is one year, to make certain that the
street does not have some deficiency.
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Q Was the proposed Boxley Boulevard extension, within the
original plan? A What do you mean by "extension"? Do you mean
Boxley Boulevard, as such?

Q Boxley Boulevard, as such. A That was in all plans, from
the very first plan.
[56] Q Now, under a normal situation, who would construct
Boxley Boulevard? A The developers of the property.

Q Was Boxley Boulevard a numbered street? A It was not.
Q Is U.S. 60 a numbered street? A It is.
Q It is. So, who would construct U.S. 60, under normal situations? A The Virginia Departtnent of Highways.

Q And what-the procedure is, that the application would be
made to those people for funding, to the Virginia Department of
Highways? A Yes sir; and through them, to the Federal Highway
Administration, if this is a Federal Urban Aid project, as this one was.
Q And this was initiated in-in August of 1966, by this resolution you just read? A Yes, by this resolution, it was.

Q So, at that time, this project had not been approved? Is that
correct? A
approval.

Not at the date of this letter. This is a request for

Q Now, on a major thoroughfare plan, I [57] would like you
to explain to the Court, how these proposed roads are drawn on the
plan. Are they in there-are they drawn to scale, so that they will
appear, just as they're shown on the plan, or is it just a general type
of thing? A Which plan are you speaking of, sir.

Q Any major thoroughfare plan. I'll refer you to the one in
1966. A A major thoroughfare plan, is what we term a broad
brush plan. We give the approximate location, insofar as we can, by
simply drawing a line on a map. There is no attempt made to tie it
down to the exact location, insofar as-1 would say plus or minus a
hundred feet or so, would be sufficient for that purpose.

Q Now, you-is it correct in saying that you tie the points down,
from one end of the proposed road, to the other? You try to tie down
the points? A Yes. The tenninal points, yes, we do, indeed, try to
do that.
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Q And-what about the road in the n1iddle? Is that-how much
could that vary? A The road in the middle can vary, with an extreme variance, because as the need and the topography of the land is
effected by the need for developing the [58] property, we can move that
road, in any area, back and forth, as long as it comes into that predetermined terminal point.

Q Now Mr. Gordon, is there any way that you could say, with
absolute certainty, that in 1966, in April of 1966, it was known when
this street, this Menchville Road, this U.S. Route 60 was to be constructed? The date? A April of 1966?
Q Prior-prior to this resolution that we've been speaking about.
A Absolutely not; without question. No exact date for the completion of that project could be determined. The project had not even been
approved at that date.

Q All right. Now, I ask you the same question, with reference
to Boxley Boulevard; both east and west of-U.S. Route 60. A No
date, sir.
Mr. Patten: That's all I have, at this time. Answer Mr. Garner.
Cross Examination
[59]

ByMr.Garner:
Q Mr. Gordon, I hand you what is marked, "Defendants' Exhibit Number 22," and ask you if you would identify that as the 1962
major thoroughfare plan (indicating) ? A Yes. This is one major
thoroughfare plan, sent through in1962.

Q Now, is it not true that even at that time, that the projected
planning date was 1985? A I would like to say that in the original
plan, that went forward, a time period of 25 years was given. I don't
remember offhand just exactly, in that report that went forward, a plan
that went forward, exactly what time frame, but it was in the area of
'85, 1985.
Q

1985?

A

Yes.

Q And you're talking about the population between-growth between 1961 and 1985, on page nine, do they not? A That is true.
That is true.
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Mr. Patten : I wonder if I could ask whether or not this is a projection with reference to U.S. 60, or both U.S. 60 and Boxley Boulevard, [ 60] or one or the other? A You want me to answer that, sir?
Mr. Patten: Well-yes, I'd like you to clarify it.
By Mr. Garner:
Q This was with both U.S. 60 and Boxley Boulevard, is that not
correct? A Everything within that plan that went forward, yes;
which included those two projects, yes.
Q Now, I show you this general map, in the plan that we're
talking about now, and ask you if the intersection that we're concerned
with. is shown on that n1ap, and if it is, you will check where its
location would be. We're talking about the northwest corner of "New
U.S. 60" and Boxley Boulevard, or extension of Oyster Point Road.
A Yes. The indication is that the Oyster Point Road, and Boxley
Boulevard-connection, would be in the vicinity of the same location
that's shown on the highway plans, for construction at this date; say,
give or take-plus or minus a hundred feet, or so. This is a broad brush
plan, but this is the location that's been carried in every plan that we've
prepared so far. Generally, through this area (indicating).
Court: You want to circle [ 61] that, please.
By Mr. Garner:
Q Yes, would you circle that intersection, and initial it, please
sir.
(The witness complied with the request of Counsel.)
By Mr. Garner :
Q Now Mr. Gordon, I might add that we have certain stipulations between the parties, on these minutes, and so if it's a case when
you would like to refer to something, or say that you would have to look
at the minutes to see, don't hesitate to tell me; but I think, in general
terms, I'm going to ask you some questions about the action of the
Planning Commission, and the City Council and ask if you could
verify these.
One, on this "Defendants' Exhibit Number 22,'' this 1962 plan, is
this not the plan that was approved by the Planning Con1n1ission, after
Public Hearings, during June of 1962, namely, June 6, of 1962? I
beg your pardon. I withdraw that question.
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Did you bring the plan with you today?

Q

A

Yes, I did.

W auld you show me that, please sir?

(The witness con1plied with the request of Counsel.)
[ 62]

By Mr. Garner:
Q Now, is this plan that you have here, and this plan (indicating),
the same, with the exception of three changes, with regard to Harpersville Road, Deep Creek Road, and North Madison Lane, South? A
They are.

Q All right, sir; and is it not true that this report (indicating)
incorporates the changes, and when I say "this report," I mean the
blue report, marked "Defendants' Exhibit N utnber 22," incorporates
the revisions or changes, with regard to Harpersville Road, North
Madison Lane, South, and Deep Creek Road? A If I may change
your terminology, "North Madison Lane," period.
Q

Period.

A Yes sir. Not South.

Q The changes are in the report, that-"Defendants' Exhibit
Number 22,'' but not in the report that you had with you, which is in a
yellow cover? A That's true.
Q But other than that, the reports are identical, is that not
correct? A That is true.
Court: And this was approved, when?
[63] Mr. Garner: The one in-the blue one, if your Honor
please, was approved by the Planning Commission on October the 3rd,
1962. The yellow one that Mr. Gordon has here, which is identical,
except for those three changes, was approved by the Planning COinmission on June the 6th, 1962. Is that not correct, Mr. Gordon?
A That is true.
Court: I thought one of them wasn't approved; wasn't adopted.
Mr. Garner: I think I can clear that up, Judge, with a little question. It. is confusion. It's a matter of just digging with these minutes
until they finally n1ake some light as to what-what happened. So
much has happened and Mr. Gordon and the others there at the City,
have a lot of records they have to refer back to and what have you and
they do a fine job, but on-
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By Mr. Garner:
[64] Q Now, Mr. Gordon, after this major thoroughfare plan
that you have with you with a yellow cover on it was approved by the
City Council on June, 1962-I beg your pardon. Approved by the
Planning Comn1ission on June the 6th, 1962, was it not sent forward to
the Newport News City Council? A Yes sir.

Q And on June the 11th, 1962, the Newport News City Council
set June the 29th, 1962 as a date for a public hearing on this major
thoroughfare plan that you brought to Court which has a yellow
cover, is that not correct? A To the best of my knowledge, yes.
Q Then on June 29, 1962, is it not true that the City Council
did approve this major thoroughfare plan with the three changes that
I earlier mentioned to you regarding Madison Lane. Deep Creek Road
and Harpersville Road, subject to the City Attorney stating that they
could approve it by making these changes? A To the best of my
knowledge, that's exactly right.

Q And is it not further true that on July the 9th, 1962, City
Attorney Harry Nachman ruled that the City Council had not advertised the Public Hearing but once and that under the new law that
went into effect that day that-that being June the 29th, 1962, that
under the new [ 65] law they had to advertise it twice and that therefore he felt that the adoption on June 29th, 1962, because of a legal
technicality, should be sent back to the Planning Commission? A
That is my understanding, sir.

Q And under the old law, the law was that the City Council had
to adopt in toto or reject in toto, is that not correct? A Again, to
the best of my know ledge.
Q And on July 9, 1962, the City Council sent the major thoroughfare plan, then, back to the planning council with the request
that it make the changes that were approved by counsel and which
do not effect the intersection in question, is that not correct? A
That is true.
Q And is it not also true that on September the 5th, 1962, the
Planning Commission made the recomtnended changes and set a public
hearing date of August the 3rd, 1962 on the plan? A Yes sir.
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Q And-rather the public hearing was on October the 3rd, 1962,
when they set the public hearing, is that not correct?
of my knowledge, yes.

A

To the best

Q And the recomn1ended changes over the plan which you brought
to Court with you in yellow, again were [66] incorporated in this plan,
"Defendants' Exhibit Number 22," which are in blue, is that not
correct? A Yes, that's true.
Q And then, on October the 3rd, 1962, the Planning Commission
approved this "Defendants' Exhibit Number '2' "? A Yes, sir.

Q 22, rather? A 22.
Q 22. And sent it forward to the City Council? A That is true.
Q And then, on or about Noven1ber the 26th, 1962, Councilman
Brittingham moved that this plan be put on the table, is that not
correct? A Yes, it was tabled.

Q And I believe it was a little after the first of the year was
the motion, but it was tabled, is that not correct? A It was tabled.
Q And then, during that period, did you not have occasion yourself and Mr. Stodghill and lVIr. Cochran of Regional Planning to talk
this over and then go to City Council and tell them to hold off until you
came up with the regional plan before the thing was- [67] A That
is generally correct. I don't know the exact mechanics as far as going to
the City Council is concerned, but this is what happened, generally.

Q And you said that the-insofar as the intersection of Route
60 and Boxley Boulevard extension are concerned, the plans for it have
remained the same since the first plans were promulgated in 1962? A
That is true.
Q Now, if I could direct your attention back to 1962, and before,
you could tell me how much before, and through 1966, could you tell
the Court what the situation was in your office with regard to written
plans and sketches of the proposed major thoroughfare plan which
would include the intersection we're talking about, that of "New U.S.
60" and Boxley Boulevard Extension, could you tell the Court what
types of drawings and sketches and whatnot that you would have had on
record there in your office during that time and when you'd have them
available for the public? A This is prior to 1962?
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Q Well, if you'd start-just say when they were first available
and then what you had in '62 and take it on up to 1966, if you will. A
Well, I'n1 drawing on n1y memory, Mr. Garner and I know this, that
after my arrival here, en1ployn1ent by the City in February of 1959,
I immediately began to [ 68] pull together some plans, some basic,
tentative, initial plans, whatever you want to call them, and with
particular emphasis on Warwick Boulevard. After the arrival of Mr.
l\1r. Stodghill in the City en1ployn1ent, several months after my employment, I don't ren1ember the exact tin1e period in there, we began as a
team to form and draw and consider all of the details that later went
into our first proposed n1ajor thoroughfare plan.
That went on for at least a year and a half prior to the tin1e that
the plan was sent to the Planning Commission. I would say from the
middle or late 1959 up until the date that this plan, tentative thoroughfare plan was sent to the Planning Con1n1ission, that entire period
was devoted, to a large extent, to drawing plans, n1aking exan1inations
of the terrain features, things of that nature. But there were many,
n1any drawings some of which resulted in this plan, some of which were
discarded. But there were many, many drawings made-road plansQ So that was back in 1959 when you were startingand '60.

A

'59

Q And in '60, you had the plan fairly well formulated, but it
wasn't reduced to a final forn1, would that be correct? A I would say
that it was beginning to shape up well in 1960; in the latter part of '60.
it was in good [69] shape.

Q And again, as I went over with you before that you were
looking twenty-five years ahead which would have made it 1985,
back in 1960? A Yes, if n1y n1en1ory serves n1e correctly; I can only
state what went forward in this report, though, the first report, and
that gave a period of twenty-five years, at that time.
Q

And refer to 1985 as-

A

A later tin1e.

Q Refer to 1985 in a report, did it not? A You'll note in the
letter of transmittal it says the next twenty-five years and this was in
'62 and that's where I have that opinion.
Q Well, this is January of 1962?

A

That's right, sir.
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Q So at the latest, it would be January of 1967, is that correctI mean, 1987, is that correct? A '87, that's correct.

And that would be the latest possible date that anybody could
say? A That was planned, all in this were planned to take place, the
in1provements all to take place in that span of tin1e; in twenty-five years.
Q

Q And the the latest completion date as planned [70] would have
been] anuary of 1987? A According to that, yes sir.

Q And it's-however, in going through the report, you agree that
the date of 1985 is used in this report insofar as the state of the population at that tin1e and the den1and for highways and what have you and
that that date is used as the-\vhat would you call it, the key date, the
1985 date, insofar as these-this plan was n1ade? A Well, this plan
did refer to that period of time because within the State and within
the cities and so forth, 1985 is a key date and we later specified '85 in
this report; to my knowledge~ we did not exactly specify 1985, but we
did say twenty-five years and if you ren1en1ber that we started it in
1960, it may have been that-it may have been that that's the date we
considered, even then.
Q And during n1y conversations with you prior to the time we
came to Court and to-and I know that you're just doing the best that
you can on this. Like anyone, it's been a long tin1e, but when I was
talking to you, it was your feeling that the planning date for all of
these reports was 1985, is that- A That is n1y opinion, yes sir.

Mr. Garner: So, now-could I go off the record, just a minute?
[71] Court: Yes.
(At this time there was an off-the-record discussion concerning the
introduction of a report.)
By Mr. Garner:
Q Mr. Gordon, I'm going to hand you a sketch, and when I
talked to you yesterday, I said that I didn't think that we would be
introducing this, but on further thought, I would like for you to identify
it and it's a sketch of the subject location and it also has subdivision
sketches on it in that particular area and I wonder if you'd tell the
Court what it is and to the best of your recollection when you got it
and from whom you got it, etcetera, insofar as you can identify it. A
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This base map is from our aerial topo sheets, more than one, because
it's been pieced and on it, are sho\lvn a location for that portion of the
Warwick Boulevard project which would be relocated and it shows a
location from an existing portion of Boxley Boulevard which had been
constructed at that time to a crossing of relocated Warwick Boulevard
and thence to a connection with existing Warwick Boulevard at the
Oyster Point Road intersection. Also shown are-

Q

[72]
about?

First, would you circle the intersection we're talking

(The witness complied with the request of counsel.)
By Mr. Garner:
Q Is it marked-can you see-this would be Boxley Boulevard
and this is-all right, sir. If you would, continue on. A All of these
drawings that relate to Boxley Boulevard, relocated Route 60, relocated
Oyster Point Road as it's so termed on here and certain subdivision
plans-preliminary subdivision plans which are shown on here from
relocated Warwick Boulevard to existing Warwick Boulevard north
and south of what is tern1ed Oyster Point Road here, relocated Oyster
Point Road. These, as I understand and as I retnember, these subdivision plans were received fron1 Mr. Abbitt or lVIr. Abbitt's representative engineer and placed on this 111ap by l\1r. Lou Parker, who is one of
my assistants.
And this is an internal type of plan sheet that w.e consistently do
to show some of the construction projects and proposed relocation of
roads and things of that nature. This portion of the Boxley Bulevard
between--existing portion of Boxley Boulevard and relocated Route 60
is pure conjecture. Son1ewhere in this area (indicating), the road will
tie into these two points.

[73]
A

Court : Where is the property we're talking about?

Right here, sir (indicating).

Court: It's northeast, isn't it?
Mr. Garner: West.
Court : Northwest?
A This is the west, sir, and this would be the northwest corner
(indicating).
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By Mr. Garner:
Q Now, what these-what appear to be cui-de-sacs and subdivision roads and plotted for subdivision, what-what is this in here
(indicating) ? A That is a part of our topo plans that existed at
that time. There's no date on here (indicating).

Q I mean, whose subdivision is this in here ( indicatng) ? A
In this area (indicating) ?
Q Yes sir. A There are several subdivisions and I don't know
just offhand what they call them and so forth.

Q Would you show us here (indicating)- A This is the
W entwood subdivision that was-and even that shows a future extension of Wendwood Road. It does not show all of Wendwood as it
exists today. [74] It shows what was being built and the plan at that
time.
Q All right, sir. Would you do this, then, if you would-could
you show the Court what was drawn fron1 Mr. Abbitt's plans. In other
words, where his plans- A Mr. Abbitt's plans, that we received,
these that I'm pointing to now (indicating), located between relocated
Route 60, existing Route 60 and Oyster Point Road and on north and
south of that relocated portion.

Q Would you-would you circle that portion and just put the
figure one in it?
(The witness complied with the request of Counsel.)
By Mr. Garner:
Q And they are-what you have circled represents plans of Mr.
Abbitt to develop the property which you have circledMr. Patten: I don't think they are plans of Mr. Abbitt, are they?
You drew these on there, didn't you, or somebodyA

We drew those on there, yes sir.

By Mr. Garner:
Q But you drew those from plans that were furnished to you by
Mr. Abbitt or Mr. Cumming, who had drawn the plans for Mr. Abbitt,
is that not correct? [75] A That is true.
Q And would you check what would be the northwest corner of
this intersection? A Shall I write it? This is the (indicating)-
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Q All right, will you just-all right, northwest will be fine. Just
putNW.
(The witness complied with the request of Counsel.)
By Mr. Garner:
Q Fine. Now, do you know when you got this map from Mr.
Cumming or Mr. Abbitt? A I do not remember.
Mr. Patten: I understood him to say he drew this map himself.
Did I misunderstandA No sir, only these portions here that are shown darkly colored
that Mr. Parker, one of my engineers placed on this map because none
of this existed at that time (indicating). It \vas superin1posed over the
topo sheet, which showed all the other features. Only those darkened
areas here, here, here and even here were those concerned (indicating).
They were placed on this topo sheet by my engineer.
Court: Didn't you say in answer to Mr. Patten that the-that the
project developers would have to put [76] in this- this Boxley Boulevard?
A Yes, sir. All the way through to here, (indicating), this part
was already in existence at that tin1e, put in by the developer of this
portion that was in existenceCourt: So, the developer of all that in between area, it's supposed to
be his responsibility, right?
A

According to the City's policies.

Court: We owns all that land, do you know? Or is it by different owners?
A Well, some of it by different owners, but the greatest portion
of it in this area (indicating), was owned by Mr. Yoder and is owned
by Mr. Yoder and this area in here (indicating) over to this creek
line here I think at the bottom somewhere in this area and approximately
like this (indicating) was owned by Mr. Abbitt and-to the best of my
knowledge at that date and I don't know what date this was drawn up,
str.
By Mr. Garner:
Q Would you mark over to the creek line where the property
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is owned by Mr. Abbitt, just mark it on there and putsay this-

A

I would

[77] Mr. Patten: I object, of course~ unless you know where the
-where the property goes.
A I know the property goes to the center of the creek, but I don't
know if this shown on here is the exact location. I don't know whether
it's a channel change proposed or something of that nature. I don't
know, sir. I can only assume that this is the area. I know the property
goes over by the center creek line. That, I checked recently.
By Mr. Garner:
Q Would you mark that on there approximately in the center
of the creek and put an arrow to it? A I don't know what-

Q Right in there, just approxin1ately the center of the creek and
initial that.

A

I'll draw an arrow to that point.

(The witness complied with the request of Counsel.)
Court: Would the-would the City approve just this going to the
creek and stopping?
A Nasir.
Court: So, in other words, then, two owners of the property would
[78] have to get together before new Boxley Boulevard would ever come
into existence?
A That's exactly right, sir.
Court: And now, as of today, has any of this been developed, this
of Yoders?
A Nasir.
Court: None of that?
A Nasir.
Court: How about Abbitt, over here (indicating).
A Not to my know ledge.
Court : How about over here (indicating) ?
A No sir. This is in the process of-I have another project that
is going in that area.
Mr. Patten: I'd like for you to tell me where you-where-where
you just-where is that?
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A This area between Oyster Point Road existing Route 60 intersection, to a point in here, this project is in being, in process right now
(indicating).
Court: Has the subdivision plat been filed?
[79] A No, sir. These came from tentative subdivision plans
which can changeCourt: I know, but you said something was in the process. What
do you mean?
A I'm talking about the actual construction on this piece of road,
sir.
Court: Oh, you're talking about the road?
A Yes sir.
Court : The road-just the road?
A ] ust the road.
Court: All right, from-and this is going to be called what (indicating) ? That relocated Oyster Point?
A Yes sir, it's called relocated Oyster Point for this purpose in
here. We're going to actually extend Oyster Point up to this point
(indicating), at which time this will be called Boxley Boulevard from
this point (indicating), when it comes into being.
Court : Has anybody filed anything on that property subdivision
plat or anything on [80] Yoder's or Abbitt's?
A No sir, not filed. If my tnemory serves me correctly, there have
been several tentative plans for that property and I've seen several
of them. I don't know when; I don't know the exact plans at all, sir.
But I know there have been several plans in at different times.
Mr. Patten: Nothing is filed with the City, is that right?
A Not to my knowledge.
Court: You may go ahead.
By Mr. Garner:
Q Now, Mr. Gordon, you were-insofar as the section of Boxley Boulevard, which is west of New U.S. 60 that you were just
talking to the Judge about, isn't it true that Mr. Abbitt and the City
have made arrangements whereby Mr. Abbitt is going to convey that
right of way to the City within the next few weeks or couple of months
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or what have you? A Only that portion relating to the intersection
itself. Not throughout the entire property, no sir.
Q No sir, but I n1ean from-the right of way from-well, you
tell me. where does it go, from where to where? [ 81] A That portion that-that has been dedicated to us?

Q Yes sir or that is going to. I mean, they've agreed to do it. I
don't know that its going to-- A You said west, again, sir.

Q All right, I meant-! said-when I say west-this has mixed
me up. When I say west of 60, I mean over towards New U.S. 60.
Do you mean west of existing Route 60?
Q

Yes sir, I do. A

A

To what point?

Q To New U.S. 60. A Relocated Route 60. Yes sir. This is
in the process of being dedicated to the City throughout this property
which is owned by Abbitt and a portion, if I remember correctly, is
owned by Abbitt and Mitchell.

Mr. Patten: By the estate?
A The estate, yes. I'm talking about the Abbitt estate, I'm sorry.
By Mr. Garner:
Q So, when that is-is completed, the City will have the right of
way from existing U.S. 60 to New U.S. 60, is that not correct, sir?
A That is true.

Q And that road that will lead from existing [82] U.S. 60 to
New U.S. 60 is Boxley Boulevard Extension or Oyster Point Road
Extension, whatever you want to call it. But that-that's the road, is
it not? A That section of roadway is in the process of acquiring the
right of ways and things of this nature and will be constructed, once we
receive the deeds as a project and will be on a ninety foot right of way,
yes sir, which will be deeded to the City.
Q And an agreement has been made by the estate to deed the property to the City? A Yes sir.

Q And when-when you have that, then, and the road is put in
or you have the right of way and the New U.S. 60, as it now exists
under-so far as you've gone at this particular point with finalized
plans, you will have a "T"-what is known as a T -intersection, is
that not correct? A That is true.
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Q And that will be \Vhere Boxley Boulevard Extension T's into
New U.S. 60 on the east side of Ne\Y U.S. 60? A Yes. The "T"
would be on the east side.

Mr. Garner: If your Honor please. I would like to have this marked
as the Defendant's next [83] consecutive nun1erical-number-Defense
Exhibit Number 27 and introduced into evidence if the Court please.
l\1r. Patten: I have no objection.
(The plat was received and marked "Defendants' Exhibit Number
27.")
Court: Let's take a few n1inutes recess.
(At this tin1e the Court declared a recess after which the Court
reconvened.)
By Mr. Garner:
Q Mr. Gordon, I hand you a n1ap which is n1arked "Defendants'
Exhibit Nun1ber 20'' and ask you if this is not the State Highway Departnient Plans as they relate to New U.S. 60 and Boxley Boulevard
as applies to the intersection in question? A Yes sir, this is the construction plans-sheet 19 of the construction plans for Route 60 project.
Q And would you n1ark in pen the area which [84] this will
enc01npass insofar as Boxley Boulevard is concerned. In other words,
how far back does it go at this intersection of Route 60 and Boxley
Boulevard, this New U.S. 60 project including the spurs, I believe, that
A You're referring to Boxley Boulevard as having come completely across the Route 60 project?

Q Yes sir. A And those areas thatQ Are taken in on the New U.S. 60 project. In other words,
what are the lin1its of the U.S. 60 project? A These lines-

Q Would you draw it in-in ink? A Now, the actual construction will only cotne back to this point (indicating).
Q Would you n1ark that and put an "A" by it. Mark it in ink
and put an "A'' by it.

(The witness complied with the request of Counsel.)
By Mr. Garner:
Q And draw it across and mark that and put a "B" by it.
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(The witness complied with the request of Counsel.)
By Mr. Garner :
Q Andwouldyoudrawitacross;connectit [85] up?
(The witness con1plied with the request of Counsel.)
By fi1r. Garner:
Q Now, the point that you marked "A," would be the westerly
lin1it of the New U.S. 60 at the U.S. 60 and Boxley Boulevard intersection, is that correct? A Yes, that would be the construction limits
beyond the right of way for Route 60, which is the normal run in this
direction, both north and south. And this is the additional construction
outside of the nonnal limits of this project, Route 60, project, yes.
Q And would you-that is the-number "A" would be the
west.erly limits, is that correct? A The westerly lin1its, yes sir.

Q And in that you have-have spurred in there where Boxley
Boulevard will meet New U.S. 60, is that correct?
date, yes.

A

At some future

Q And then, over on the other side of the intersection or the
easterly side of the intersection where you've marked "B," that is
where Boxley Boulevard is going to spur in and that pertains to the
right of way that the City and Abbitt Estate have already agreed to
convey to the City, is that not correct? [86] A That is true.
Court: That isn't going to be called Boxley Boulevard, is it?
A No sir. In the master plan which has not been changed as
yet, this whole road up to existing Route 60, is called Boxley Boulevard, but this will be rectified at a later date. Oyster Point Road, actually, will con1e up to this point and we're calling this the extension of
Oyster Point Road for the sake of these plans right now. You'll notice
on here it says "Proposed Oyster Point."
By Mr. Garner:
Q Further on that point, when the thoroughfare plans were
drawn up, this extension in here (indicating), on the easterly side of
U.S. 60, the whole road in there between New U.S. 60 and existing
Route 60 was referr.ed to as Boxley Boulevard Extension, is that correct? A It was, yes sir.
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Q And that was the \vay it was referred to in 1966, is that not
correct? A That is true.

Q And also in 1962 it was referred to as Boxley Boulevard and
extension, is that not correct, sir? A I think so, yes.

[87] Q Novv, this New U.S. 60 project is underway now, is it
not? A It is.
Q And it is, barring some unreasonable delay, should be completed when? A Noven1ber, 1972. I think it's the first of November,
1972.

Q And the-now, until a road is put in here and until it is-put
it this way: Until a property developer, such as Abbitt Estate would
know precisely where the road is going to be located, it 'vould not be
possible for hin1 to develop the land or put a building on the land with
any certainty, is that not correct? ~A.. I don't follow you, sir.
Q Well, insofar as deeding out a lot or developing that lot and
putting a building on it, that he wouldn't be able to do that until he
knew where the road was going to be, because the road tnight go right
down the middle of a building or that type of thing? A That's generally correct, yes.

Q And here you said that back in '66 that you knew generally
where the road was going to be, give or take a hundred feet or so?
A Yes, sir.
Court: By road, now, I assutne [881 you're referring to Boxley
Boulevard, because Route 60 is already in.
lVIr. Patten: He was talking aboutMr. Garner: I'm talking about Route 60, Judge, is what I'tn talking
about.
~ourt:

Well, Route 60 is in, isn't it. There isn't any question about
'vhere that's going through Abbitt's property is it?
Mr. Garner: October of '66, your Honor. I'm not making myself
clear. But I was talking back in 1966.
Court: Oh, oh, excuse me.
Mr. Garner: When this option was written.
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Court: I thought you were talking about now.
Mr. Garner: No sir, I was talking about back in 19Court: Excuse me.
A If you're speaking of Route 60, yes. [89] Until the right of
way plans have been approved showing the exact location of the right
of way, it would be a little difficult for any property owner to put a
structure on there.
By 1\llr. Garner :
Q And a precise location of New U.S. 60 was not known in
April of 1966, was it? A Not to my knowledge, no.

Q And when was the precise location of Route 60 known? At
what stage, after the City Council approved it or when the State approved it? A No sir, that would be subsequent to the-to the collection of field data which would indicate where the .engineers pin down
the exact location of the roadway. This would be before any right of
way was to be acquired. For example, this piece of road, north of this
point, has had several changes in the exact location of it for several
different reasons and it was only relatively recently that this was
pinned down to this exact location.

Q So, what year would you say it was pinned down to that exact
location, New U.S. 60? A I would say not earlier than the fall of
'70; not earlier than that date.

Q And how much variance in footage was there between that
which was shown, the general area of the road on the n1aster plans
that we've talked about and where it was [90] finally put in, can you
specify where the plans showed it would be? How much footage, if
you know? A I don't know, not exactly, no.

Q Would it have been within a hundred feet? A Oh, yes,
definitely. Because it was designed to come into the Oyster Point Road
Extension and that line was as nearly straight as we could make it to
this point.
Q I'm talking about now, the location of U.S. 60.
up and down Route 60.
Q

East or west deviation of Route 60.

Q

Yes sir.

A

Of Route 60?

A

A

Deviation

Oh, east and west-
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Q Yes sir. New U.S. Route 60, was that within a hundred feet
or so of the- A Oh, very definitely. Oh, definitely. I'm sorry. I
thought you were referring to the other street. No, the existing routes
-relocated Route 60 shown on these plans here, is very, very close to
the exact location in the plans that we devised prior to the construction.
Q And it was finally agreed on in 1970, the precise location?
[91]

A

If I remember correctly, yes.

Q I hand you "Defendants' Exhibit Number Ten," which are
the minutes of a regular meeting of the Council of the City of Newport
News held on August the 22nd, 1966 and they contain a resolution and
I ask you if this is not the resolution which was passed by Council on
Augut 22, 1966 wherein they agreed to go ahead with New U.S. Route
60 and contribute fifteen percent toward the total cost of same and
declare that an emergency situation existed and-and the N e"vport N.ews
City Council adopted that New U.S. 60 project insofar as the City of
Newport News was concerned? A Yes sir, that-that is true.

Q And that was August of 1966? A That is right, sir.
Q And prior to that time, you had done a considerable amount
of planning and drawing sketches and resolutions on it-

A

Yes sir.

Q And this information would again be available to the public
in your office prior to August of 1966, is that not correct? A It
would.

Q Now, the '66 resolution, which approved New U.S. 60, insofar
as City Council was concerned, was in accord with the major thoroughfare plan of 1962 that \ve [92] referred to here earlier today, is that
not correct? A That is true.
Q Now, I hand you "Defendants' Exhibit Number 23" which
is another major thoroughfare plan and ask you if that is the plan which
was approved by the Planning Commission on May the 29th, 1968, at
a public hearing and sent forward to the-or rather the plan, upon
which a public hearing was held by Planning Commission on May 29,
1968 and which was subsequently on June 5, 1968 approved by the
Planning Commission and sent forth to the City Council? A Yes sir,
this is it.
Q And is that not-the plan also that Newport News City Council
approved on July the 8th, 1968? A It is.
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Q And again, the location diagratn, insofar as the intersection
in question is concerned, is the san1e as it was in the plan of 1962?
It is.

A

Court: What exhibit is that?
l.Vlr. Garner: That's the "Defendants' Exhibit Number 23,'' your
Honor.
By Mr. Garner:
Q And on page 4
would ask you if it does
provide Ne,vport News
developed by 1985." A

of "Defendants' Exhibit [93] Number 23," I
not read that, "This plan has been designed to
with a system of major traffic arteries to be
That is true.

Q I hand you a copy of the-which is in sort of a light blue-gray
color, entitled, "Peninsula Area Transportation Study Recommended
Transportation Plan," and ask you if this is not the regional plan we
referred to earlier? A It is.

Q And is it not true that the Peninsula plans that we have talked
about of '62 and '68 are thoroughly compatible with this regional plan?
A The '68 plan is completely compatible with it and the '62 one is
generally in line with it, yes.
Q With the exception-the three exceptions that we talked about
of Harpersville, Deep Creek and North Madison?

A

True.

Q Otherwise, they're the same? A Approximately, yes sir.
Q And is it not true that this regional plan was approved by the
Newport News City Council on March the 24th, 1969?
true.

A

That is

(94] Q And this plan is actually dated December 1967, is that
correct? A That is true.
Q And, again, the planning date when all of these arteries and
roads were to be put in, was also 1985, is that not true? A 1985,
yes sir.
Q And this is actually shown on this-this map that is part of the
plan, is it not? A It is.

Q Again, it shows our intersection on this map, does it not?
Yes, it does.

A
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Q Would you circle that, please, and initial it?
(The witness complied with the requet of counsel.)
By Mr. Garner:
Q I hand you, Mr. Gordon, resolution number 1247, which was
adopted by the City Council for the City of Newport News, on August
the 11th, 1969, and ask you if that is a resolution which pertains to
New U.S. Route 60 as shown on the plans that you marked for us
which include the spurs of Boxley Boulevard? A It refers to the
project, yes. It requests [95] that the necessary rights of way be deeded
to the City.

Q

Upon completion of the project?

A

Upon completion.

Q Mr. Gordon, while-I'd like to ask you if you had conversations with Mr. Abbitt relative to-l\1r. Abbitt, Senior, relative to this
property and roads, et cetera, during his lif.etime? A Yes, I did.

Q And would you tell the Court the nature of those conversations?
Mr. Patten: Your Honor, I'm going to object to this. I don't know
how this would be admissible. It's hearsay evidence. The man is dead.
I object to conversations.
Court: All right. What you got to say about that?
Mr. Garner: I would say that it would not be hearsay to the extent
of what he told, himself, to Mr. Abbitt. The Dead Man's Statute may
or may not be involved here. Mr. Gordon has no interest in this matter,
[96] and I think it's a little different than when a statement was made
to a party in interest. But here we have a case where there were conversations with the Director of Planning for the City and I wouldCourt: What's the Dead Man's Statute?
Mr. Garner : Could we have a short recess, Judge?
Court : All right.
(At this time the Court declared a recess after which the Court
reconvened.)
Mr. Garner: I don't believe it would apply, Judge. Mr. Reed and
I agree that it's being a case that no judgment in favor of the person,
based on his uncorroborated testimony, but we don't think it would
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apply. That is the section right at the top of the right hand page, if your
[97] Honor please.
Mr. Reed: I think it's section 8-286, Judge.
Mr. Patten: I haven't read the statute recently, Judge, but I don't
believe it says the testimony is admissible. I believe there's a question of
admissibility of it. I think it violates the hearsay rule, regardless of what
the section says.
Mr. Reed: Judge, all that statute says is that no judgment can be
entered in favor of a party based on his uncorroborated testimony as
against someone who is incapable of testifying such as Mr. Abbitt in
this case. But this-Mr. Gordon is not a party. He's simply a disinterested witness in this matter. It's not a question of our attempting to
obtain a judgment against Mr. Abbitt, based on uncorroborated [98]
testimony. This is simply a disinterested witness testifying as to a
conversation. Mr.Court: How do you-how do you get around the hearsay rule?
Mr. Reed: Well, sir, I think Mr. Patten may be correct about
what Mr. Abbitt said may not be admissible but I think certainly what
Mr. GordonCourt: Oh, yes, I agree with that.
Mr. Reed: Well, frankly, I think what l\!Ir. Abbitt said could be
admitted too, Judge, as-as an admission against interest. I don't think
that would be hearsay. And certainly what Mr. Gordon said to Mr.
Abbitt, Mr. Gordon can testify to.
Court: Yes, there's no question about that.
Mr. Garner: I would suggest to your Honor that you could hear
[99] the testimony and if you felt that any statement made by Mr.
Abbitt did not fall within the exception to the hearsay rule of admission
against interest, well, then, the Court could tnake a proper ruling on it
at that time. If it felt that it did, well, then, you could let it come in, since
we just have the Court that's hearing this matter, I think thatCourt: Okay. I'll do that. I'll withhold my ruling, Mr. Patten.
By Mr. Garner:
Q Mr. Gordon, would you tell the Court about your conversations
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with John Abbitt and the approximate times when they took place. I'm
talking about John Abbitt, Senior, during his lifetime? A lVIr. Abbitt
and I had several conversations by phone and by being together in n1y
office and I can only state the general tenor of the talks because they
were quite fuzzy in tny mind. They \vere as related to-conversations
were related to the City's plans for developing both Route 60 [ 100]
and Boxley Boulevard in the area of the Abbitt property and later the
possibility of son1e dedication of rights of way. Beyond that, I cannot
ren1en1ber the exact conversations. I can only ren1en1ber the tenor of the
talks and the areas generally covered and that's about it, sir.
Q I hand you a copy, again, of "Defendants' Exhibit Nun1ber
24" and direct your attention to this paragraph which is establishing
priorities in the regional plan vvith regard to Boxley Boulevard and then
in quotations after it, it's got Oyster Point Road and ask you if Boxley
Boulevard and Oyster Point Road, which is treated as one and the
same, was not given a high priority in this regional plan? A This
was the recon1mendation of the consultant engineers who built this
plan, that Boxley Boulevard and Oyster Point Road among others, be
given a high priority.

Q And it says in there to begin as soon as possible, I believe?
Yes, it does.

A

Q And in that plan, New U.S. 60 \vas in stage one of recon1mended priorities, is that not correct? A That is true.
Q And Boxley Boulevard, again Oyster Point Road, was in
stage two, is that not correct? A That is true.

Q And Boxley Boulevard, being in stage two- [ 101] let n1e ask
you this: What would be the differential in tin1e lapse between the
stages? I-I ow long is a stage supposed to take for planning purposes?
:A There is no definite time limitation given. But in n1any instances,
the location of projects in stage one and stage two has to do with the
importance of the project which would set the stage, you might say, for
implementing the stage two projects. For example, Route 60 would
have to be located before Boxley Boulevard could be located.

Q Yes sir. Well, they had four stages altogether
true, sir.

A

That is
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Q

And all of this was supposed to take place by 1965?

A

'85.

Q I mean 1985; I beg your pardon. So, if you divided that year
by each stage, could you do it that way? Would that be a fair way of
doing it, to con1e up with an estimate- A That could be a way of
doing it but it's not set up to operate in that-it's simply an indefinite
stage program.
Mr. Patten: Your Honor, I'd like to object to this line of questioning. It appears to me [102] that's putting words in the witness's mouth.
Certainly I haven't objected very much to this line of questioning and he
has a right to cross examine but he's in the area, now, of testifying.
Court : He doesn't know.
Mr. Garner: All right, sir.
Mr. Patten : What was the date of the plans you referred him to?
Mr. Garner: 1967.
Court: Before we leave that point, you say Boxley Boulevard had
high priority. Was it high enough that the City was going to condemn
the land and go through there and put it in or were you going to wait
for the development?
A Are you speaking of Boxl.ey Boulevard, sir?
Court: Yes.
A Boxley Boulevard was to come when the land was developed,
sir, at that stage of the program.
[ 103] Court: So, giving it a high priority, you all haven't really
got anything to do with it unless you're going to condemn it.
A As the Consultant engineer simply recon1mended that it be
given the highest priority by any means necessary to get it accomplished,
I would presun1e. He simply recon1mended that it be recognized as a
high priority project that it would be necessary.
Court: But there's never been any talk of condemnation has it?
A Nosir.
Court: Now, one other question I want to ask you: Without taking
into consideration now, condemnation proceeding, the City of Newport
News, to acquire the right of way of Boxley Boulevard would -simply
mean this part that you've already acquired or are going to acquire to
build Route 60?
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A

Yessir.

Court : Right? Just this- [ 104] just this thing up to double "A"
and double "B." In other words, this is the only thing the City is interested in acquiring, as far as Boxley Boulevard is concerned, theseyou all take the lead into it and that's it?
A Sir, the intersection was put on the Route 60 project and the
-stubbed out here to n1ake certain that any future development of these
streets would come to this point. This is where we wanted it and actually,
that right of way outside of the Route 60 project, we asked the property
owners to-to give that to the City, because it could not be acquired on
this project.
Court: So, that's really the only property the City intends to acquire
for Boxley Boulevard?
A Boxley Boulevard starting westerly fron1 this point, yes sir
(indicating). We're in the process of working thisCourt: That's right. That's right. That's-that's the one where
you're building the road that somebody's already dedicated to you?

[ 105]

A

That is right, sir.

By Mr. Garner:
Q And if I might, if the Court please. this area where they're
talking about building the road the people already dedicated to you,
that was also considered to be Boxley Boulevard Extension or Oyster
Point Road in the planning stages; we've been over that? A Yes, it
was. It's still in the master plan.

Q And we established that in 1966 that what is now, doesn't
n1aybe here propose Oyster Point. was also referred to at that time as
Boxley Boulevard Extension? A Yes sir.
Court: Let's don't rehash this, 1\1r. Garner, I remember all that.
l\tir. Garner: Okay, Judge, I'm sorry. I thought it was-your
question there, I thought I just wanted to n1ake that clear. All right, sir.
Could I confer with my co-counsel?
(At this time Mr. Garner and Mr. Reed conferred.)

[106]

By Mr. Garner:
Q Mr. Gordon, referring your attention-handing you "Defendants' Exhibit Number 20," which is the map that-one of the maps
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that we've been looking at and the one we just looked at and Judge Smith
was questioning you about, the easterly side of this intersection, which is
n1arked here as proposed Boxley Boulevard and asking you questions
with regard thereto? A That's the westerly side, sir.

Q Westerly side- A Yes sir.
Q Of the intersection ? A Yes, sir.
Q

Now, insofar as the acquisition of this road at some future
date by the City, even though the developer, as it now stands, would
develop the road back beyond the points indicated at Point "A," is it not
true that once this is built, it would be dedicated by the developer to the
City? A That's the normal procedure, unless he wanted it as a private street which he could do. But the normal procedure would be
dedication to the Ctiy.
Q And it's not a case where generally speaking the subdivision
man would put in the roads and then dedicate them to the-to the
City and the City would [ 107] take them over, is that not correct? A
I'n1 sorry, would you repeat that?
Q As a general rule, the developer puts in his own roads and then
dedicates them to the City? A Yes, that is true.

Q This is done every day and it's all the subdivisions in the--in
the City?

A

That's true.

Q And if this were not done by the property developer, well, then,
as far as the regional plan and the major thoroughfare plan themselves
are concerned, this is still a road which will be developed beyond Point
"A" by 1985, is that not correct? A Hopefully it would be by 1985.

Q That's what the plan calls for? A The plan calls for it,
yes sir.
Q
sure--

One way or the other, it would be by 1985?

A

I'm not

Mr. Patten: Well, I object to that point. He says the plan and
that he has to wait until the-the developer comes in there and builds
it. He says it's only a plan for 1985.
[ 108]

Court: Yes.
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Mr. Garner: Well, the point that I'm making that in the plan all
these things are laid out and it' s-it's been adopted by the City Council
that by 1985 Boxley Boulevard beyond Point "A'' would run down, as
shown on that plan, and the City Council doesn't say whether it's by
conden1nation or dedication or what have you. It's just that we are
planning that this road be in by 1985 in that manner, is that not correct?
A

No sir. I would not say that is correct.

By Mr. Garner:
Q How-how would you say it? A I'd say that this is a plan
for the development of the streets and highways of the City, which
we anticipate by '85, that we will have good need thereof. But it does
not indicate that it will absolutely be done because every year there's
son1e-or every four or five years there's son1e revisions to the master
plan. You add and delete consistent with the conditions that exist at
that [ 109] time. It is not an absolute must that these street be in by
that time.

Q Yes, sir. Well, ':ve understand that but as ·we said earlier, this
-when they adopted the plan, part of the plan, which this plan has
been designated to provide Newport News with a systetn of n1ajor traffic arteries, to be developed by 1985? A That's what it says, yes sir.
A

Q And Boxley Boulevard 'vas one of those major traffic arteries?
That is true, sir.

Q And in the regional plan, it was given priority-high priority
and set for stage two, was it not? A It was, sir.

Q And I'm simply stating that there's more than one way to
acquire right of way. One is by dedication and two is by condemnation?
A That is true, sir.
Mr. Garner: That is all, if your Hohor please.
Court : Any redirect?
Mr. Patten: Yes, your Honor.
Redirect Examination

[110]

By Mr. Patten:

Q Mr. Gordon, if the developers that were necessary, Mr. Yodor
or whoever his successor was or Mr. Abbitt's estate or whoever his
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successor was, were necessary to develop that road, didn't do it by 1985,
would the City acquire it?
Mr. Garner: If your Honor please, I object to his question.
lVIr. Patten: Well, this is right along the lines ofCourt: Overrule your objection. That's what you been trying to
get out of hin1 the whole time.
Mr. Garner: Yes, I think we've-it's going over, as I see it, what
I've asked himCourt: Well, I anticipate his answer. If he answers that, he's going
to be a miracle man; but I'll let him answer.
Mr. Garner: All right.
Court : Read the question back, please.
(At this time the Court Reporter read back the previous [ 111 ]
question.)
By Mr. Patten:
Q I'd like to-within your experience, as what normally occurs
everyday up there in the City Hall, would they go out and condemn that
property, if it wasn't completed within the tin1e frame listed in this
brochure? A If the province of the City as it stands today, is in
effect 1985, w.e would not develop that street, sir.
Q

All right, sir. Now-

Mr. Garner: Objection.
By Mr. Patten:
Q All right, sir. I'd like to ask you with reference again to this
time frame. On a numbered street, which is a street that the City, as
I understand it, the City would build in conjunction with the Federal
Government, is that correct, and not Route 60, the New Route 60 as a
numbered street? A That's true.

Q So you, in that case, would build that road? A That is true,
str.
Q All right, sir. Novv, is that not-is that dependent on the construction of that road, dependent on financing, approval of the Federal
Government, acquisition [ 112] of title to property or all those things?
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A Yes, it's-the final approval is consistent with funding by a State,
Federal and City and other areas too, some interested.

Q Now, could the State conceivably turn down a project? A
Very definitely.

Q Could they have turned down this project? A Definitely.
Q Could they have refused to finance this project? A Yes sir.
Q I refer you to Exhibit 16; you've seen it several times before.
It is the resolution of City Council passed August 11, 1969. Now, you
indicated, I think, in your testimony to-is that right?
(The witness nodded his head in the affirmative.)
By Mr. Patten:
Q You indicated in your testimony to Mr. Garner, that this was
a request to the State Highway Department to begin acquisition of these
right of ways and so forth, is that correct? A Yes, sir, and later to
deed it to the City.

[113] Q To deed it to the City. Now, could that request have
been refused at that time when it went on forward to the State Highway
Department? Could it have been refused by the Highway Department?
A Yes sir. This is subsequent to the approval of the project as such
by the State Highway Departn1ent, the State of Virginia and the Federal Government. And this has relation to something that is outside the
norm, in that instead of the City acquiring the right of ways for the
project as in many instances done, we're asking them to acquire the
right of ways and we're asking also that once it is acquired, that it be
deeded to the City of Newport News. They could have refused to have
acquired this right of way themselves. That being so, it would have
fallen upon the City to acquire the right of ways consistent with the
plans drawn by the Highway Department and then the title would have
been in the City's hands without going through the State.

Q Do you have the date, sir, that you got the plans back from the
Highway Department? Do you know the date of that? A The highway plans?
Q No sir. It's the plans for the Route 60, U.S. new-New U.S.A I don't remember the date, sir. In all [114] probability, it was
before the final approved plans came down, because we're asking them to
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acquire the rights of ways and the final plans are usually in being at
that time.

Q Well, you've testified to the-you've been shown the resolution
in 1966, August, 1966; I'll get that for you. A Was that the resolution requesting the project?

Q Requesting the project. A Yes.
Q So, the approval of plans would have had to have been subsequest to August 22, 1966?

A

Much later, sir.

Q Much later. All right, sir. Now, could this plan that was
instituted in 1962-first of all, let n1e ask you about this. You brought
with you a plan which you said was the original plan and then we referred to the plan that's in evidence that has three changes to it. Were
either of these ever approved by City Council? A Not to my knowledge.
Q All right, sir. They were approved by the Planning Commission? A They were approved by the Planning Commission. I think
an attempt was made once, on the second-

Q Right. [ 115]

A

Showing to approve it by City Council but

it was negated later.
Court: You mean no n1ajor thoroughfare plan has ever been
approved by the City Council?
A No sir. The first two, sir. The third one, the one that is the
major thoroughfare plan for the City of Newport News today, was
approved.
By Mr. Patten:
Q And what date was that, sir?
Mr. Garner: We've already got it in, but I canA I don't remember the exact date, but if my memory serves me
correctly, it was 1968, the latter part of '68.
Court: July? July 8, '68?
Mr. Garner : Yes sir.
A Yes sir.
Mr. Patten: Yes sir, that's Exhibit 14.
By Mr. Patten:
Q So, from the period of 1962 through 1968 were you operating
under an unapproved thoroughfare plan; this one that you made up in
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your office? [ 116] A
thing.

Oh, yes, I was initiating projects and doing every-

Q In other words, there's been none approved up until 1968 by
the City Council? A On thoroughfare plan, no. Individual projects
we were getting approved as we \:vent along.
Q

As you went along.

A

We could not wait.

Q Now, you've indicated in your testin1ony you were referring to
Exhibit 20, which are the construction plans for the Route 60 project
and you indicated that the normal date or the date that is no\v set is
Noven1ber, 1972 for completion of construction. This, again, is this
again an estitnated date? A No; if n1y memory again serves me correctly, that is a date given to the contractor for completion and there
is-there are, inevitably, son1e, what we call dovvn time days given to
the contractor, due to adverse weather conditions, strikes, things of
that nature, but as of this date right now, as I understand it, the November first, 1972 is the elate of completion.
Q Qualified by unknown contingencies?
known contingencies.

A

Qualified by un-

Q Now, you indicated that the exact location of where-of the
road where the project is going to go [ 117] through is not known until
you acquire your field date? A That is true, sir.
Q And you indicated that it had only recently been pinned down
to the-only recently been pinned down approxin1ately to the fall of
1970. I didn't catch whether you were talking about the Route 60
project-were you talking about- A I was talking about the Route
60 project, yes.
Q So, before that titne you did not know where the road was
going to go, other than your general plans? A We had a general
corridor plan at that time.
Q All right, sir. You have indicated to the Court and I wanted
to clear it up, the Boxley Boulevard east, which is going to be called
Oyster Point Road, east of the New Route 60 and west of the old
Route 60, that passage in there, is that being built in conjunction with
Route 60? A It is being built, hopefully, at the same time, but it is
not part of that project. It is not part of that project.
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Q It isn't. Prior to 1966, I want to refer you to that time frame,
could your master plan, which-your unapproved plan that you were
working from, could that have been revised or changed or abandoned?
[118] A Yes sir.

Q Itcouldhavebeen? A Yessir.
Mr. Patten: I don't have any more questions, your Honor.
Mr. Garner: Just one more, Judge.
Recross Examination
By Mr. Garner:
Q Boxley Boulevard or Oyster Point Road, which is east of New
U.S. 60 and west of the existing U.S. 60, you say that hopefully will
be put in as-to coincide in time with the U.S. 60 project, is that
correct? A Yes, that is true.

Q So, the plans would be-would actually be con1pleted also
around '72 or '73, is that correct? A That is true, sir.
Mr. Garner: That's all, your Honor.
Court: Thank you, sir, you may leave.
Mr. Patten: Your Honor, we have no other evidence.

[ 119]

Court: All right, sir.

Mr. Garner: Could we have a few minutes to have a conference,
Judge, at this point?
Court: Okay. You can go lVIr. Gordon. You all don't need him
anymore?
Mr. Garner: No sir.
(At this time the Court declared a recess after which the Court
reconvened.)
Mr. Garner : Judge, I told you we had one witness and we might
have two.
Court : That's all right.
l\tir. Garner: I'd like to call Mr. Fred Sanford to the stand.
Court: You know, wait a minute. It's five minutes to one. I didn't
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realize we'd gotten so close to one o'clock. Let's go ahead and adjourn
for lunch and let's be back about 2:15, okay?
Mr. Garner : Yes sir.
[ 120] (At this titne the Court declared a recess for lunch after
which the Court reconvened.)
Court : All right, sir.
Mr. Garner : Just for the record, Judge, I'd like to make a motion
to strike the Plaintiff's evidence.
Court : All right, sir. I'll overrule your motion.
Mr. Garner: Exception, for the record.
Mr. Reed: We'll join in that motion, Judge.
Mr. Garner: I would like to call Mr. Fred Sanford.
Court : All right.
Mr. Garner: I would like to have a copy of the letter of January
the 29th that we stipulated to, to Mr. Abbitt. This is a stipulation that
the option was assigned to Sanford and Charles for a thousand dollars
[ 1211 as of January 14, 1969 by Union Oil Company, correct?
Mr. Patten: Well, I'll stipulate that this letter is authentic.
Mr. Garner: Are you contesting that1\!Ir. Patten: I'm not contesting that he signed it, no.
Mr. Garner: So, we canMr. Patten: I will stipulate that-does he intend to introduce evidence on this thatlVIr. Garner: Well, if we can stipulate it's-it's my understanding
we can stipulate it and I just want to get this in the record. It wasmy understanding would be that in your pleadings andMr. Patten: I'm not objecting to the assignment, no.
Mr. Garner: All right. [122] There was an assignment to Sanford
and Charles, January 14, 1969 for a thousand dollars consideration. We
can stipulate to that in the record?
Mr. Patten: Of this questionable option.
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Mr. Gamer: And also, can we-I think we-you don't contest the
fact that the option was initially signed-! mean, initially purchased by
Union Oil from Mr. Abbitt for a thousand dollars, April 7, 1966?
Mr. Patten: One more time on that. What was that?
Mr. Garner: That we can stipulate that the option that we're
talking about was purchased by Union from Mr. Abbitt during his lifetime on April the 7th, 1966, for a thousand dollars?
lVIr. Patten: Consideration of [ 123] a thousand dollars did make.
I will agree to that. The only thing about that letter is, I-I-is that
the bank never received a copy of that letter. That's the only thingwe were not aware of it upon filing of this suit. That's why I didn't
join you in it.
Mr. Garner: Yes sir, well, I don't knowMr. Patten: But as far as-we're not contesting it.

*

*

*

Testimony of Frederick Sanford

Direct Examination
By Mr. Garner:
Q Would you state your name, please sir?
ford.

A

Frederick San-

Q And would you state your position with [ 124] Sanford and
Charles? A I manage the gasoline end of our sales.
[128]
* * *
Q If the Court ruled that this option could be exercised, now,
or whenever the Court handed down its decision, is Sanford and Charles
ready, willing and able at this point to exercise the option? A Yes sir.
[129]

*

* *

Testimony of Raymond W. Blankenship

Direct Examination
By Mr. Garner:
Q Mr. Blankenship, would you state your name, please sir?
Raymond W. Blankenship.

Q

And by whom are you employed?

A

Union Oil Company.

A
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Q And are you familiar with the option that Union Oil Company of California obtained from John Abbitt in-on April the 7th,
1966, during his lifetime, with regard to property at the proposed intersection of U.S. 60 and Boxley Boulevard? A Yes sir.

Q I hand you a copy of the option and ask you if that is the option
I'm talking about?

A

Yes sir.

Q And I hand you a sketch and ask you if this is the sketch that
is referred to in the option. The sketch being dated October 24, 1965?
A Yes sir.
[ 130] Mr. Garner : I would like to have the sketch introduced
into evidence and marked "D'efendants' Exhibit-"
Mr. Patten: Your Honor, I'd like to know, prior to deciding
whether I want to object or not how he-how he knows that's the
sketch that was attached.
Court: All right, you want to cover that?
By Mr. Garner:
Q Well, I think that-you-is this your name, R. W. Blankenship, on the option? A That's my signature, yes sir.

Q Were you present when the option was signed? A Yes sir.
Q Was the sketch which you have identified, present at the time
that the option was signed and referred to as a part of this option?
Yes sir.
Q

Did you see it at that time?

A

A

Yes sir.

Q Do you know that that is the sketch that [ 131] went with
this option? A Yes sir.

* * *
Cross Examination
By Mr. Patten:
Q Mr. Blankenship, is this-the sketch obviously is not attached
to the option, so, how is it that you know that this sketch is the same
sketch that was attached to the. option at the time? Is there any particular-did you initial it or anything? [ 132] A No. Shall I go ahead
and answer?
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Q Yes, go ahead. A All right. This was part of a package that
we had with the option; this sketch, site selection map that we had in a
regular file letter-folder.

Q Did you prepare this ? A No sir.
Q Have you kept this with your records? A

It was kept with

the company records.
Mr. Patten: Your Honor, I'll object to the admission of it because
I don't think there's any way of determining that this is the samesame one. There's no identification on it. Certainly-granted it may
look like the same one, but I don't see how this gentleman could properly
identify it without having some kind of identifying features on it. It's
not attached to the option.
Court: All right. I'll let it in.
Mr. Patton : All right, sir. [ 133] Note my exception.
[ 134]
Exhibit 7.

*

*

*

Court : Well, let's get in the record, then, that there is no

Mr. Garner: Yes sir.
Court: Okay. All right. So you want-this will be what Mr. Davis?

* * *

Court: No, let's make it 28.

(The sketch was received and marked Defendant's Exhibit No.

28.)
Mr. Patten: For the record, note my exception to the introduction.
Court: Yes sir.
Mr. Garner: Answer any questions that Mr. Patten might have or
the Court might have.
By Mr. Patten:
Q This option was prepared on a company form, [ 135] was it
not? A Yes sir.

*

* *

