


TABLE OF CONTENTS 

Motion for Judgment 1 

Joint Answer and-Grounds of Defense 3 

Testimony of George Flythe 5 

Testimony of Herbert Ellsworth 21 

Testimony of Louis Ellsworth 31 

Stipulation of Damages 40 

Motion to Strike the Plaintiff's Evidence 41 

Testimony of Harvey G. Pope 46 

Testimony of Charles Spears, Jr. 54 

Testimony of Jaubert Nimmo 64 

Testimony of Leonard Rothman 70 

Motions made by both counsel at close of all 
the evidence and Court's Ruling 74 

Defendants' -- Plaintiff's Exhibits (photographs) 83 

Defendants' exceptions to the Court's refusal 
to grant jury instructions 7-A, 7-B and 7-C 90 

Jury verdict for defendants 95 

Judge James C. Godwin's letter--opinion of 
May 23, 1977 96 

Judgment Order of the Court 97 

Notice of Appeal 98 

Assignments of Error numbered 1, 2, 3, 4, 5, 
8, 9 and 10 100 

i 



VI:tGINIA: IN THZ CIRCUIT COth~T OF SOUTl-lAl,:PTON COGNTY 

: 
: 
: 

~-:~· .. 1coclc ?eanu·~ co~~:_Jany' 
~ Virginia Cor?oration 
CoaTt:a~d, Virginia 

PlG'..intiff : 

v. 

- " - ~- - s T coroo-n~cc~ ..J '-: • ... ....:.} .. pt es , .1.11 ... .~..c..l.. ·, 

A v:~gi~i& Corporation 
Suffol~, Virg~uia 

~egistered Agent 
:·1oody E. Stallings 
:.04 Hestern Avenue 
Suffolk, Virginia 

Jo~1a ~oe,. "tvhose name is 
believed to be Charles 
Sryc~rs 

1229 Exchange ~oad 
Suffolk, Virginia 

Defendant 

Defendant 

. . 
: . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
: 

i~OTION FOR JUDGr·rilliT 

Co:i~es no'tv the plaintiff and :aoves the Circuit Court of South-

cl::1pton Co:unty, Virginia, for an a'tvard of judgment against the above 

nar.1e~ defendants, jointly and severally, in the amount of Thirty-nine 

Thousa.nd Five Hundred Seventy-eight and 28/100 Dollars ($39,578.28), 

an~ its costs in this behalf expended, for the damages, on the follovi-

1. ~hat on or about the 19th day of December, 1973, at appro=-:l.-

.: . .::::\.!ly 11:30 A. ~·~., the defendant, John Doe, v7hose name is believed 

~o be Charles Spears was opcrc:ting a tractor trailer vehicle O\·mcC: 

o~ unGcr the control of the defendant, J & E Express, Incorporated. 

2. That on the date and ti~ne aforesaid, the defendant, John Doc, 

,.,:-.osc n~Ule is believed to be Charles Spears, \vas operating the said 

L ... :c:ctor trailer within :the normal scope of his employment and pursuc.n ~ 

to the norwal course of business of the defendant J & E Express, 

L.1co::por~ ted. 

1 
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3. That at the aforesaid time, the defendant, John Doe, whose 

name is believed to be Charles Spears, did negligently, carelessly 

and recklessly back the sal.d tractor trailer owned or tmder the 

control of J & E-Express, Incorporated, up to the loading dock of 

Ha-.1cock Peanut Company in Southampton County, Virginia at an un-

authorized area thereby striking a water pipe in the sprinkler 

sys terll. 

4. That as a result of the careless and negligent operation 

of the tractor trailer by John Doe, ~i1ose name is believed to be 

Charles Spears, a water pipe in the water sprinkler system was 

broken causing eJ,tensive water damage to bagged peanuts inside the 

building. 

5. That as a result of the said careless and negligent actions 

of defendants, plaintiff has suffered out of pocket expenses and 

damages to.its products in the sum of Thirty-nine Thousand Five 

nundred Seventy-eight and 28/100 ($39,578.28) Dollars. 

~-Jherefore, the plaintiff demands judgment against the defendants, 

jointly and severally, in the amount sued for. 

~ichard c. Grizzard 
Attorney at Lav1 
Boykins, Virginia 

~ tfO . ·. . ..... ·:q:r;·:· ~-;;: 
.. . ··t;;~tt ~-___....,_ 

• • • t! ~·c. t-'tJ -
( t'l 1'(11 ?o "' l. --~~- ........... . 

HANCOCK PEANUT COMPANY 

By: 

. . ')1 .... o t fl.J.14 ... . .. . -,,) .. c-.<-
." \•···!) .,/" c. . . .. ...t-•······4?·· .. ··-- ' 

. "·- ' •• ••••• ... ••••• J , 

i .. :.!: &:,,. y). /~ ~ I "M· /. (),,\ 
:t~ 1, r-'~ ./.w:v.:lQ.?.·. ~ ..... './. ( .v. .............. . 

.............. ,.;.;-... ...... Y.."':".~· ·~·· t' i. ...... ; 
·' - L-1'" J .. :.-ft. c l.~~f.d "7 'L{{t.,iL(/. .... ... ~.~ ......... ?.L •• -·•· -~) ... L.r.~. . . t~ 

2 



·niss, Davia and Sacha 
Attorneys ot low 

1VIRGINIA: IN THE CIRCUIT COURT OF SOUTHAMPTON COUNTY 

JHANCOCK PEANUT COMPANY, 

·IV. 

Plaintiff 

I 

I 

J & E EXPRESS, INC., 

and 

JOHN DOE, Whose Name is 
CHARLES SPEARS, 

Defendants 

JOINT ANSWER AND GROUNDS QE DEFENSE 

Now come the defendants, J & E Express, Inc. and Charles 

!spears, by their counsel, and for their Answer and Grounds of 

Defense to the plaintiff•s Motion for Ju~gment, say as follows: 

1. These defendants admit the all~gations contained in 

Paragraph One of the Motion for Ju~gment 

2. These defendants admit that the driver of the 

vehicle was Charles Spears, and that he was worki~g in the scope 

of his employment with the defendant,. J & E Express, Inc. 

3. These defendants deny the allegations contained in 

"Paragraph Three of the Motion for Ju~gment. 

4. !hese defendants ~eny the all~gations contained in 

Paragraph Four of the Motion for Ju~gment. 

5. These defendants deny that the plaintiff 11 has 

suffered any out of pocket expenses., and demand strict proof 

thereof, and further deny any act of negl~gence on their part. 

6. The plaintiff was contributorily negligent, and the 

author of its own misfortune. 

7. This was an unavoidable accident, inasfar as the 

defenda~~~ are concerned. 3 



rniss, Davia and Sacha 
Attorney& ot Law 

8. These·defendants will rely upon any and all defenses 

which may arise between now and tne time of trial, or be justified 

by the evidence upon trial. 

J & E EXPRESS, INC. and JOHN DOE, Whose 
Name is CHARLES SPEARS 

I hereby certify that a copy of the for~goi~g pleadi~g 

was mailed to ·all counsel o.f record this 6th. day of A~gust, 1975. 

Do n n e 11 P • D a vi s , E s q u i re 
FURNISS, DAVIS and SACHS 
P. 0. Box 44 
Vi.rginia Beach, VA .23458 
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3 

1 GEORGE FLYTHE, 

2 called as a witness on behalf of the 

3 plaintiff, having been first duly 

4 sworn, was examined and testified as 

5 follows: 

6 

7 DIRECT EX~1INATION 

8 

9 BY r1R. GRIZZARD: 

10 Q. Mr. Flythe, state your full name, 

11 address, and occupation, please . 

. A. 

Q. 

A. 

15 Q. Capron. And your occupation? 

16 1\. I work -- I'm with Hancock. 

17 Q. You work for them all year long? 

18 A. No, sir, just part-time. That's 

19 when I get my work in and I wo·rk there and come to the 

20 farm again. 

Q. 21 How many years have you worked for 

22 Hancock Peanut Company during the off-season? 

23 A. I'd say ten or eleven years. 

24 Q. Were you working with them on 

December 19th of 1973? 5 

COURT ~EPORTERS. INC.- NORFOLK. VIRGINIA 



t, 

1 A. Yes, sir. 

2 Q. vlhere were you working that day? 

3 i\. Over there at --

4 Q. Is that warehouse number eight? 

5 n. Yes, sir. 

6 Q. I want to call your attention to 

7 approximately eleven-thirty that morning and ask you 

what you were doing that particular time. 

A. I took the time I was fixing to 

10 eat lunch. 

11 Q. And were you by yourself or were 

12 you with someone? 

13 It was about six or seven of us 

14 were there fixing to eat lunch. 

15 Q. Do you know Herbert Ellsworth and 

16 Louis Ellsworth? 

17 A. Yes, sir. 

18 Q. Were they there? 

19 A. Yes, sir. 

20 Q. Where were you going to eat lunch? 

21 A. We call it the scale room. 

22 Q. Is that at warehouse number eight 

23 or the cold storage warehouse? 

24 1\. Yes, sir. 

25 

I 
~ Where is that in relation to your 

li COURT REPORTERS. INC.- NORFOLJ-<. VIRGINIA 



1: .I 

1 

5 

Where were you standing at the time 
,-

2 ·you said you were getting -- inside the office itself? 

3 A. Yes, sir. 

4 Q. Are there any windows looking out 

5 over that office to the main part of the plant? 

6 A. Yes, sir. There are two big windows 

7 where you could see out. 

8 Q. Directing your attention to 

9 approximately eleven-thirty, at the time you were getting 

10. ready to eat lunch, could you tell the Court whether 

11 you observed anything occurring at the platform. 

12 A. We were fixing to eat lunch and 

13 the truck was backing up there then at kind of an angle 

14 and then it hit the platform then and pulled back ~P 

15 again. 

16 Q. Did it hit the platform? 

17 1\. He nearly hit it.-- backed up at 

18 an angle and I remember he got it on the platform and 

19 about that time, he pulled back up. And then I went 

20 out there and waved him in to stop and I knew in advance 

21 that he had hit the pipe because water was going 

22 everywhere. 

23 o. The first time he backed up and 

24 nearly hit· the platform, did he hit the pipe that time? 

~5 I think he touched the pipe, but 
7 

COURT REPO~TERS, INC.- NORFOLK. VIRGINIA 



I' G. Flythe - Direct 6 

1 j didn't hit it· hard enough to break the pipe. 

2 Q. Is that why you ran outside, to 

3 try and stop him? 

4 A. Yes, sir. 

5 Q. How far did he pull up? 

6 A. About six or seven feet or more, 

7 along in there. 

8 Q. . And you went on the platform -- or 

9 where were you standing when he was backing up this 

10 time? 

11 A. I was inside on the platform and 

12 I was there waving in front of him to stop. 

Q. 13 Were you doing anything besides 

14 waving? 

15 A. Hollering and waving. 

16 Q. Did he slot-v down at all or come 

17 on back? 

18 A. He come on back. 

19 Q. All right. ~'Yhen he came on back 

2o this time while you were standing on the platform, you 

21 say he hit the pipe again? 

22 A. Yes. 

23 Q. When he hit the pipe this time, 

24 what happened? 

A. He busted the pipe all to pieces and 

COUR~ REPO~T~RS, INC.- NORFOLK. VIRGINIA 



7 
i, 
·I 

1 water was going in the cold .storage and we had to get 

2 brooms and stuff to S\"lecp it·out. 

Q. How close were you to this· 

4 pipe that he hit the first time? 

5 ~ He was ncur me. 

6 ~ When he hit that -- when he hit 

7 it the second time. When he first hit the pipe, how 

8 far were you from the truck when he tapped it the 

D first time, from the pipe itself? 

iO A. From where the Judge is there. 

11 Q. And after he hit the pipe the second 

12 time, water started coming; and then what happened? 

13 . A. I got the broom and sweeped it up 

14 and had to move all the peanuts and everything in 

15 there. 

16 Q. You say you have been working there 

17 how many years? 

18 A. About ten or eleven years off and 

19 on. 

20 Q. Have you ever had any accidents 

21 like that before 

22 A. No, sir, not that I remember. 

23 Q. -- or since? 

24 A. No, sir. 

25 MR. GRIZZARD: All right. Answer 

COURT REPORTERS, INC.- NORFOLK. VIRGINIA 



G. Plythe - Cross 8 

1 Mr. Davis. 

2 

3 CROSS-EY~MINATION 

4 

5 BY MR. DAVIS: 

6 Q. George, at eleven-thirty wa~ 

7 it eleven-thirty or twelve-thirty? 

8 A. Eleven-thirty. 

9 Q. It was your lunchtime, right? 

10 A. Yes. 

11 Q. You and Herbert and Louis Ellsworth 

12 were inside this shack eating or getting ready to eat 

13 lunch? 

14 A. Getting ready to eat. 

15 Q. Getting ready to eat. And how long 

1G had you been inside the shack when Charles Spears came 

11 up with the trailer? 

18 A. We were heading there·when he came 

19 up with the trailer. 

20 

21 

22 

23 

24: 

., . 

... ~ 

Q. You were already inside? 

A. Yes. 

Q. And you actually started eating? 

A. No. We were fixing to eat. 

And so you were looking out of a 

window, I believe, when where was he when you first 

COUfiT RErORTfRS. INC.- NORFO~K. VIRGINIA 
e : t ~ I ~ 0 ' 



II 
1 

2 

3 

4 

5 

G 

7 

8 

9 

10 

.11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

G. Flythe - Cross 

saw him? Where was his truck or trailer when you 

first noticed it in the yard? 

dock? 

~ He was fixing to back in there. 

.·~ Was it five or ten feet from the 

A. 

Q. 

A. 

When he was fixing to back in? 

Yes. 

When he was fixing to back into 

the dock there? 

o. When he ~a~ fixing to back in, 

·what would you say the trailer was, five or ten feet 

from the dock when you first saw it? 

A. 

o.. 

Something like that. 

And you saw him back up and you 

say it was at·· a little bit of an angle? 

A. 

Q. 

watched him? 

A. 

Q. 

Yes, sir, an angle there. 

And you stood there inside and 

Yes, sir. 

And you saw him come back and you 

say you think you saw him tap this pipe. 

A. He didn't exactly hit it, but I 

thought he was going to hit it, but he didn't exactly 

hit it. 

And then you said he pulle~ up six 

COURT REPORT~RS, INC.- NORFOLK. VtRGINIA 
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G. Flythe - Cross 10 

1 or seven feet and started backing in again; is that 

2 right? 

3 A. Yes, sir. 

4 Q. And that's when you ran out and 

5 yelled at him. 

6 A. That's right. 

7 Is that correct? 

8 A. Yes. 

9 Q. And by .the time you got there to 

10 yell at him, he was backed up against the dock, wasn't 

11 he? When you ran ou~he was already started backing 

12 up the second time, wasn't he? 

13 A. Explain that again, please. 

14 Q. Excuse me. When you ran out, he 

15 had already pulled up about six or seven feet and when 

16 you ran out, he had already started backing up. 

17 A. That's right. 

18 ~ And tell me what kind of weather 

19 was it that day. Was it ice and snow, a really bad 

20 day? 

21 A. No, it wasn't a real bad day. The 

22 sun was shining. 

23 Q. Hadn't there been some ice and 

24 snow around that day, do you remember? 

A. As best .I remember, I don't think oo. 

_12 --
COURT REf'ORTE~S. INC.- f"ORFOLK. VIRGINIA 



G • .r'lytLe; ·- Cross 

Q. You don't think so? 

1\. I don't think so. 

Now this thing-- I'm going to show 

you a picture and .ask ·if you can -- is that the shack 

you were inside eating lunch or getting ready to eat 

·lunch 

vlindow? 

A. Yes, that's the one. 

Q. looking through the double 

A. Yeah. 

M~. DAVIS: Can we have this as· 

an exhibit, Your Honor? 

(Whereupon the aforementioned 
photograph was received in 
evidence and marked for 
identification as Defendant's 
Exhibit Number One.) 

BY MR. DAVIS: 

~ Come up here for a moment and tell 

the jury. This picture shows the dock at warehouse 

number eight? 

A. That's right. 

This is where the incident took 

place. 

A. That's right. 

COURT REPORTERS, INC.- f'IORFOLK, VIRGINIA 
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l G. i''iychc - Cro~s 12 

1 Q. And this is the shack, the shack 

2 which is on the dock where you and the other two men 

. 3 w~re eating or getting ~eady to eat • 

4 A. That's· right. 

5 Q. And this is the pipe that was struck. 

6 1\. That's the pipe. 

7 Q. There weren't any signs or warnings 

s on that pipe, were there? 

9 A. No signs or warnings on the pipe? 

10 Q. Yes. 

11 A. No warning signs on the pipe. 

12 Q. Now this pipe has a little ex~ension 

13 that extends out'about five or five and a half inches; 

14 is that right or do you know? 

15 A. I don't know. I wouldn't know how 

16 long that pipe were, but it wasn't too -- stick back 

17 under the shed, you know, that pipe under there went 

18 back under the shed. 

19 Q. What I'm talking about -- do you 

20 know this little extension out beyond the loading dock 

21 extends out abo~t five inches, doesn't it, or do you 

22 know how far it extends out? 

23 A. I wouldn't know how far it extends 

24 out. 

~5 Does this represent how that pipe 14 

COURT REPO~T~R~. !NC.- NORFO~K. VIR~INIA 
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G. Fly·the - Cross 13 

1 looked at that time? 

2 A. Yes. 

~ There are no posts or anything out 3 

4 

5 

front to keep a truck backing into the dock from striking 

it, is there? 

6 

7 

A. 

Q. 

8 concrete, isn't it? 

9 

10 

A. 

Q. 

No. 

Now this dock is of reinforced 

Yes, sir. 

And that sprinkler pipe we have 

11 been talking about is dropped down and underneath the 

12 metal canopy, the roof. 

13 

14 

1\. 

Q. 

Yes, sir. 

And trucks and tractor-trailers 

15 back into that dock all the time, night and day, twenty-

16 four hours a day and night; isn't that true? 

17 ~ I wouldn't know that, all night 

18 and things like that. 

19 Q. At that time, do you know -- along 

20 that dock there were also some five or six other trailers 

21 backed up to the dock at that time? 

22 A. Really, I don't know because that's 

23 been about three years ago. I don't remember. 

24 Q. 

A. 

Do you know Charles Spears? 

No, sir, but I've seen him. 

COURT REPORTE~~- INC.- !'JORFOLK. VIRGINIA 
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:I 
I G. Flythe - Cross 14 

1 .q. You've seen him there before the 

2 accident? 

3 J\. I've seen him before the accident. 

4 I've seen him there before. 

5 Q. When the tractor-trailer was backing 

6 up, does it make a noise? 

7 A. I heard the engines making a noise. 

8 MR. DAVIS: I think that's all I 

9 have. 

10 MR. GRIZZARD: One question. 

11 

12 REDIRECT EXAMINATION 

13 

14 BY MR. GRIZZARD: 

15 Q. You didn't go out there and wave 

16 after he hit the pipe a second time, did you? 

17 A. No, sir. 

18 Q. You went out there before he hit 

19 the pipe? 

20 A. Yes, sir. 

21 

. 22 RECROSS-EXAMINATION 

23 

24 BY MR. DAVIS: 

~;) The break that occurred was insi~e 

COU~T REPORTE~S. INC.- NORFO~K. :VIRGINIA 



G. Flythe - l~Gcross 

1 the warehouse, wasn't it? 

•) _, 

3 

A. Say it again. 

Q. The break in the pipe was inside 

the warehouse, wasn't it? 

A. The break of the pipe? 

o. Yes. Where the \\'ater spilled was 

7 · inside the warehouse? 

8 A. Inside the building. 

15 

And so what happened was -- did you 

actually see the trailer strike the pipe yourself? 

11 A. Yes, I sa\'l it. 

12 Q. But you didn't see whether.. it hit. it 

13 the first time or not? 

14 A. No. 

15 Q. So the break occurred inside the 

16 warehouse, not outside in the front on the loading 

17 dock; isn't that right? 

18 A. Yeah. 

19 

20 REDIRECT EXAMINATION (further) 

21 

22 BY MR. GRIZZARD: 
(. 

23 o. George, the break inside the warehouse 

24 that caused the damage,was the pipe outside separated, 

25 also? 
17 

COURT REPORTER$. INC.- NORFOLK. VIRGINIA 



G. Flythe - Redirect (further) 16 

1 The pipe was broken on the outside 

2 · the inside, too. 

3 Q. George, does this show the break 

4 outside the ~arehouse? 

5 A. over there. 

6 MR. GRIZZARD: Here is Plaintiff's 

7 

8 

9 

10 

11 

12 

Exhibit One, Your Honor. 

(Whereupon the aforementioned 
photograph was received in 
evidence and marked for 
identification as Plaintiff•s 
Exhibit Number One.) 

13 BY MR. GRIZZARD: 

14 Q. Look at Plaintiff's Exhibit One 

15 and point out where you were standing, trying to prevent 

16 the defendant, Spears, from backing up. 

17 A. About right here. 

18 Q. Would you mark it. Put an X there, 

19 a big mark so it can be seen. 

20 MR. GRIZZARD: That's all I 

21 have. 

22 MR. DAVIS: Let me take a look 

23 at it again after you make your mark. 

24 

25 
18· 

COURT REPORTj::~S. IN~.- NORFOLK. VIRGINIA 



1 

2 

3 

·4 

5 

() 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

.. 
23 

24 

25 

G. Flythe - Recross (further) 

RECROSS-EXANINATION (further) 

BY MR. DAVIS: 

Q. This mark is back where that 

shovel is; right? 

A. 

Q. 

Yeah. 

When he started backing up the 

second time from six or seven feet away and you went 

out and yelled at him, you don't knot-1 whether he heard 

you or not, do you? 

I hollered loud enough for anybody 

·to he~r me and I waved for him to stop. 

And you were over there toward 

the right side of the truck, weren't you? 

A He could see on both sides of 

the truck the way he was backing in there. 

you? 

Q. Do you know whether or not he heard 

~1R. GRIZZARD: That is calling for 

a conclusion this witness is not capable of 

making. 

THE COURT: I don't know whether 

he heard. He can say that he heard him. 

He can say what he saw • 

COURT REPORTERS. INC.- NORFOLK. VIRGINIA 
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G. Flythe - Recross (further) 18 

1 BY MR. DAVIS: 

2 
Q. As a matter of fact, when you got 

3 out there, then I guess that's true -- he was right 

4 
back on the dock already, right up against the dock 

5 when you ran out. 

MR. GRIZZARD: To please the Court, 

7 the witness answered the question three times. 

8 That's not what he said. He was not already 

on the dock. 

10 

11 BY MR. DAVIS: 

12 Q. . How was he backing his tractor-trailer, 

13 very slow or how? 

14 A The best I would say, he was coming 

15 back there about like a -- like you back into a place, 

16 you know, coming on back there. 

17 Q. Well then, how far was the rear 

18 of his trailer from the dock when you came out and 

19 started to wave? 

20 

21 

22 

23 

24 

25 

Q. 

Almost up to the platform. 

All right. To the platform. Okay. 

MR. DA\ti~*~at's all I have, 

Your Honor. 

MR. GRIZZARD: That's all. 

20 
(Witness excused.) 

COURT REPORTE~~ INC.- ~ORFOLK. VIRGINIA 



.I ii. Ell~.n~Jorth - Direct 19 

1 
HERBERT ELLSv70RTH, 

2 
called as a witness on behalf of the 

3 
plaintiff, having been first duly 

4 
sworn, was examined and testified 

5 as follo'\vS: 

6 

7 
DIRECT EXA.r-1INATION 

8 

9 BY MR. GrtiZZARD: 

10 Q. state your name , address , ·and 

11 occupation, please. 

12 A. Herbert Ellsworth, Route One, 

13 Box 279-P, Courtland, Virginia, and am presently 

14 employed at Hancock Peanut Company. 

15 o.. Do you work for them all year · 

16 round? 

17 A. No, season's work. 

18 Q. What do you do during the summer 

19 or spring? 

20 A. Farming. 

21 Q. And when you finish farming, you 

22 work for Hancock Peanut Company. 

23 A. That's right. 

24 Q. How many years have you been doing 

25 this·, Herbert? 21 
cpURT ~EPORTERS. !NC.- NORFOLK. VIRGINIA 



A.· · ~1ell, off and on about twelve or 

thirteen years. 

Q. ~'Jere you \tlorking for them on the 

date of December 19, 1973? 

A. 

Q. 

A. 

cold storage. 

That's right. 

Where were you \"rorkinq that day? 

Oh, number eight warehouse in the 

I want to call your attention 

to approximately eleven-thirty that morning and ask 

you what you were doing that time. 

A. I was just getting ready to eat 

dinner. 

20 

Q. Who was with you when you were getting 

ready to eat dinner? 

A. It was Buck and me and my brother 

and George and -- I can't remember all the names. 

Q. Your brother Louis Ellsworth and 

George; is that George Flythe? 

A. 

Q. 

A. 

That's right. 

Where were you all eating? 

Right in the scale office there. 

I want to call your attention to 

approximately this time when you were eating dinner 

and ask you \"lhat, if anythinq, haopened in front or the 

COURT REPO~T~RS. lf-.iC.- NORFOL~. V!~GINIA 
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I! 

1 warehouse the·n. 

2 A. That's when the J and E Express 

3 truck was backing up to the loading dock out there, 

4 the platform. 

5 Q. Tell the ladies and gentlemen what 

G happened when he was backing up. 

7 A. He was backing up to the platform 

8 and didn't get it quite square to the platform, so he 

9 pulled up and when he backed up then, he tapped the 

10 pipe that was up there and pulled up to straighten it 

11 out. And \·.Then he backed up and straightened up, that's 

12 when he hit the pipe solid. 

13 You said he didn't get it in there 

14 square and tapped the pipe? 

15 A. That • s right. 

16 Q. When he pulled up to straighten 

17 it out, how far did he pull up? 

18 A. He pulled up a few feet to get 

19 across the yard. 

20 Q. Can you pick an object in the 

21 courtroom to show how far he did that? 

22 A. I can't exactly say. It wasn't 

23 too far, just average for a truck or a trailer to pull 

24 up and straighten it out. 

25 Q. Was it as far as from you to 23 
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H. ~llsworth - Direct 22 

1 Mr. Davis, from you to the court reporter, from you 

2 to the Judge, from you to the wall? Can you give us 

3 an idea to show ho'" far he pul~ed up? 

4 A. From there to over there, to that 

5 place right there. 

6 
What place are you speaking of? 

7 A. Right there behind the lady. 

To the rail there. 

9 MR. GRIZZARD: For the record, Your 

10 Honor, that would be what, twelve or fifteen 

11 feet? 

12 THE COURT! (Nods head affirmativ~ly.) 

13 

14 BY MR. GRIZZARD: 

15 Q. Twelve feet when he was backing 

16 up. Did anyone notice him or say anything? 

17 A. George ran out there then and hollered 

18. at him. 

19 Q. t'lhere was the truck or the trailer 

20 when George was out there h9llering at him? 

21 1\. The first time he backed up, he 

22 was pulling up and came back. The next time, that's 

23 when George was hollering at him. 

Q. Where was the tractor-trailer when 

25 George got outside and started waving and hollering to 

-------U-----------------__:_----:--=-=-~~---,z~-*r--- ~--·---
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him? How close to the platform had it gotten? 

A. I imagine about five or six feet, 

I reckon. 

Q. And where w~s George standing when 

he was hollering at him? 

A. Standing at the loading dock at 

the platform. 

Was he doing anything besides 

hollering? 

A. He was waving his hand at him. 

Q. And how was he waving his hand, 

if you remember? 

A. I don't know exactly how, but he 

was hollering and waving at him. 

0. Did the truck stop? 

A. No, it didn't. 

Q. Did it keep on coming? 

A. Yes, it did. 

Q. It kept on coming. tias it coming 

straight back this time? 

21 A. Yes. 

22 You said the first time it didn't 

23 get square. 

24 A. That's right. 

Q.· Was it square when it cnme in this 

--
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1 time? 

2 A. Y~s, it was square that time. 

3 (>. What happened when he hit the pipe 

4 the second time? 

5 A. It broke the pipe loose in the cold 

6 storage building. 

7 Did it break it looreoutsi0.e, too? 

8 A. I don't know whether it broke on 

9 th~ outside or not, but the water came froM insi~e of it. 

10 Q. tvas there anything bet\ITeen '"-'here 

11 George was standing and the cab of the truck other 

12 than the trailer? 

13 A. No. 

14 Q. The trailer was straight and t~c 

15 cab was straight as they were coming by? 

16 A. I don • t know· exactly whether it 

17 was straight or not. 

18 Q. Could you see anything out there 

19 to block the vision of the driver? 

:w A. I!e had straightened out there. 

21 {). ~\'hat happened after the pipes \'lere 

22 broken and the water started running out thoro? 

23 A. We had_to quit eating dinner ann 

24 get the water out of there and we had to turn out peanuts 

and get the wet ones on the floor ann re-piJa them· nqain. 
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1 Q. 

2 there twelve years? 

3 

4 

5 

6· 

7 

A. 

Q. 

8 BY MR. DAVIS: 

9 Q. 

10 what time that was? 

11 

12 

A. 

Q. 

You say you have been working down 

Something like that. 

All right. Answer Mr. Davis. 

CROSS-EXAMINATION 

Herbert, you recall that day and 

About eleven-thirty. 

You were working inside the shack 

13 with your brother, Louis, and with George Flythe --

14 

15 

A. 

Q. 

16 to eat lunch. 

17 

18 

A. 

Q. 

Yes, sir. 

-- eating lunch or getting ready 

Yes, sir. 

And -- this is Defendant's Exhibit 

19 One. Is that the shack you fellows were in? 

20 

:.n 

A. 

Q. 

Yeah, that's right. 

Does that picture show how the 

22 situation looked on that day, to your best recollection? 

23 

24 

A. 

Q. 

Yeah. 

Now when the truck driver pulled 

25 up and started to back the second time you said, were you 

COURT REf»ORTERS. INC.- NORFOLK. VIRGINIA 

25 



l.i. ~i.lswor·~ll - Cross 26 

1 still in the shack? 

2 A. The second time? 

3 Q. Yes. 

4 A. I was still in there. 

5 Q. You never came out of the shack 

6 until after the accident? 

7 'A. Yeah, until he hit the pipe. 

8 {l. Also -- your brother is Louis 

9 Ellsworth, you said. 

10 A. Yeah. 

11 He was inside, also? 

12 A. Yes. 

13 Q. And he didn't come out until after 

14 this thing happened; is that correct? 

15 A. I don~ know whether he came out or 

16 not. 

17 Q. You don't remember? 

18 A. I don't know. 

19 But as you recall now, only George 

20 carne out. 

21 A. I know George did. 

22 Q. Now where were you standing inside 

23 this shack? 

24 A. In the window you see there. 

Q. Sir? 
28 
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H. EllS\·TOrt.h - Cross ? 

======~lb. ================~~~~============~9 
1 'I In that window you see there. 

2 I Q. Okay. Now there weren't any posts 

3 there in front of that little sprinkler extension, 

4 were there? 

5 A. No. 

6 Q. No warnings or signs or anything 

7 like that were there? 

8 No. 

9 Q. And that little pipe just barely 

10 eJctends straight out from the dock just about five or 

11 five and a half inches or so; isn't that true? 

12 A. I don't know how far it is, but 

13 it's out there. 

14 Q. lihat? 

15 A. I don't know how far it is, but 

16 it extends out there. 

17 Q. Just a little bit. 

18 A. That's right. 

19 Q. Now at that time when Charles Spears 

20 came into the yard and backed up and was backing up, 

21 there were some five or six other trailers down against 

22 the dock, weren't there? 

23 A. I .. don't'know. 

24 Q. You don't know? 

25 A. Not that. 29 
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'l H. ~llswo~th - Redirect 28 

1 NR. DAVIS: I guess that's all I 

2 have. 

3 THE COURT: All right, sir. 

4 MR. GRIZZARD: Just one thing. 

5 

6 REDIRECT EXAMINATION 

7 

8 BY MR. GRIZZARD: 

9 You have been working there twelve 

10 years. Have you ever had any problems with that pipe 

11 being hit before by anything? 

12 A. No. 

13 Q. While you were in the building, 

14 was the window closed or open, or what? 

15 A. Had it open. 

16 You could hear George hollering, 

17 couldn't you? 

18 A. 

19 Q. tV'as he hollering loud? 

20 Yes. lie was hollering like anybody 

21 would holler. 

22 

23 RECROSS-EXAMINATION 

24 
BY MR. DAVIS: 

25 30 Q. Was the tractor-trailer engine 
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1 making a noise? 

.2 
A. Yes. 

3 *** MR. DAVIS: That's all. 

4 MR. GRIZZARD: Thank you. 

5 

6 (Witness excused.) 

7 

8 -------ooo-------
9 

*** 10 LOUIS ELLSWORTH, 

11 called as a witness on·behalf of the 

12 plaintiff, having been first duly 

13 sworn, was examined and testified 

14 as follows: 

15 

16 DIRECT EXAMINATION 

17 

18 BY MR. GRIZZARD: 

·19 Q. State your full name, your address 

20 and your o~cupation, please. 

21 A. Louis W. Ellsworth, Route One, 

22 Box 359-F-13, Courtland, Virginia: occupation, farmer. 

23 During the off-season, Louis, what 

24 do you do during that period you're not farming? 

25 A. Work at Hancock Peanut. 31 
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Q. And how many years have you been 

2 
doing this? 

3 
A. ~velve to fifteen. 

4 
Q. I want to direct your attention 

5 
to the nineteenth day of December of 1973 and ask you 

6 
if you were \vorking at Hancock Peanut Company that 

7 
day? 

8 
Yes, I was. 

. Q. And where were you working? 

10 
1\. Col0. storage. 

11 
Q. Is that warehouse number eight? 

12 A. Yes, sir. 

13 
I want to call your attention to 

14 
approximately eleven-thirty that morning and ask you 

15 what you were doing particularly at this time. 

16 A. Getting ready to eat dinner. 

17 Q. And where did you go to eat dinner? 

18 
A. In the scale room at the cold storage. 

19 Q. Now while you were in the cold 

20 
storage and getting ready to eat dinner, would you tell 

:n 
the Court and ladies and gentlemen of the iury whether 

22 you observed anything or saw anything occur in front 

23 of.the scale house. 

24 1\. A truck pulled in to bnck up to the 

25 loading dock. 32 
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L. ~llswortri - Direct 31 

Q • Tell the Court what happened when 

. 2 this truck pulled in and backed up to the loading dock. 

3 A. When it backed up to the loaning 

4 dock and it didn't hit the loading dock, it hit at an 

5 angle first and pulled up and backed up and hit the 

6 sprinkling system, the water system. 

7 Q. It came at an angle the first 

8· time? 

9 A Yes. 

10 ~ It didn't hit the loading dock 

11 perfect, you said. Did it hit the loading dock? 

12 A. It hit the loading dock first and 

13 the sprinkler system at that time. 

14 Q. While here was a man coming in at 

15 an angle the first time and hit the loading dock and 

16 touched the pipe, was ~nything said inside the building? 

17 MR. DAVIS: Objection. Getting 

18 hearsay, Judge. 

19 MR. GRIZZARD: If I want -- if any 

20 statement was made at that time by anyone, 

21 a particular instance, it would be·~par€ of 

22 res gestae. 

23 MR. DAVIS: If the defendant made 

24 the statem~nt. 

25 .KR. GRI~~~RD: No, sir. I am not 
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1 

2 

3 

4 

I! L. Ellsworth - Direct 

speaking of the defendant. 

THE COURT: I know what you're 

talking about. 

5 BY MR. GRIZZARD: 

6 Q. All right, sir. After he backed 

7 up and -- strike that. 

8 

9 

10 

11 

12 

13 

14 

MR. GRIZZARD: If·the Court is 

sustaining the objection 

THE COURT: Yes, I will sustain 

the objection. 

HR. GRIZZARD: plaintiff notes 

~n exception, Your Honor. 

15 BY MR. GRIZZARD: 

16 Q. After he backed up and hit the 

17 loading dock and touched the pipe the first time, you 

18 said the trailer pulled up. How far did it pull up? 

32 

19 

20 

A. 

Q. 

I couldn't say -- about twelve feet. 

As he pulled up about twelve feet, 

21 did he start backing up again? 

22 

23 

A. 

Q. 

Yes, sir. 

When he pulled up and started to 

24 back, did anybody in the warehouse do anything? 

25 A. George went outside. 
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Q. When did he go outside? 

A. When it tapped the first time, he 

went outside and started waving. 

Q. H.ad the trailer pulled all the 

way up and stopped before George got out there? 

A. ·r can't say. 

Q. You can't say exactly when that 

was? 

A. No. 

But George did leave as soon as 

he hit the pipe the first time? 

A. Yes. 

13 o. Now \·lhere tV' as George on the platform? 

14 A. Kind of right in front of the scale, 

15 you know, right in front of the scale. 

16 Q. Now what was he doing? 

17 A. Tvaving. 

18 Q. Is that all he was doing? 

19 A. He was waving and hollering, also. 

20 Q. How t-Tas he waving? 

21 A. In this fashion here. 

22 0. Did the truck start backing, keep 

23 coming back? 

24 1\, It came back. 

25 Q. What happened when it kept cnminry h~ck? 
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\ L. Ellswor0l - Direct .,, 

A • When it hit, it hit the pipe and 

. 2 the· loading dock at the same time and that was it •. 

3 Q. Nhat \'las that? 

4 A. It hit the loading dock and the 

5 I pipe and that was it. 

Q. tvhat happened when he hit the pipe 

7 this time? 

8 A. The water system busted. 

9 Q. When he \-las coming back the second 

10 tme -- you said the first time he came in at an angle --

11 was he straight tnis time? 

1~ A. It was just about perfect. 

13 Q. Was anything, any object, between 

14 where George was standing there waving and the cab of 

15 the truck other than the trailer itself? 

16 A. No. 

17 Q. After tha water system busted, then 

18 what happened? 

19 A. Nell, after the \&Tater system busted, 

20 we didn't have time to eat dinner, so we went inside, 

21 had to cut the water off and went inside and started 

22 sweeping water out. 

23 MR. GRIZZARD: All right. Answer 

24 Mr. Davis. 

25 36 
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1 CROSS-EXAMINATION 

2 

3 BY MR. DAVIS: 

4 Q. Louis, this sprinkler extension, 

5 this is ~.,hat the trailer hit,· wasn't it~ .that little 

6 ·extension that comes out? 

7 

8 

A. 

Q. 

Yes. 

And it comes out about five and 

9 a half inches or somathing like that. 

10 

11 

12 

A. 

Q. 

1\. 

I can't say how far it comes out. 

Just a tiny bit? 

I guess. I don't pay that much 

13 attention to stuff like that. 

14 Q. On the day this thing happened 

15 three years ago, there were some five or six other 

16 trailers at the dock, weren't there? 

17 

18 

'A. 

Q. 

I couldn't say that either. 

You don't know? You never came 

19 out of the shed or scale room or whatever you call it 

20 until after the damage had happened; is that riqht? 

21 A. That's right. 

35 

22 ~ Now there weren't any signs up there, 

23 on there,showing where that thing extends those five 

24 inches, were there? 

25 A. I don't think so. I never noticcrl. 
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1 Q. 

L • .;~J...i.swo~::--cl". - Cross 

No warning or anything like that 

.2 to alert any driver backing in there that this little 

3 thing sticks out five inches, nothing like that, is 

4 there? 

5 A. I don't think so. 

6 Q. No posts up there in the ground 

7 right in front of you to keep a truck from coming in 

s those last five inches there? 

9 A. No, I don't think so. 

10 Q. At the time, as·a matter of 

36 

11 fact~-r want you to think real hard about this question, 

12 if you would. At the time the driver -- you say the 

13 driver pulled forward about twelve feet; right? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Approximately. 

Q. And then he started backing up. 

hs a matter of fact, when George ran out of the shed 

on the loadin~ doc~, the trailer was almost backed to 

the dock, wasn't it? 

A. I don't .think so. 

Q. You don't think so? 

A. No, I don't. 

Q. vlere there any other tractors or 

trucks in the yard, moving about, that --

A. No. 

You don't think so? 
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L. L.i.J_: ... v:url..J~ -· L.LOSS 37 

1 A. No, there weren't. 

.2 Q. Was this truck -- could you hear 

3 the engine of the truck as it was backing up? 

4 A. Yeah. 

5 MR. DAVIS: I guess that's all 

6 I have, Your Honor. 

7 

8 REDIRECT E~~·1INATION 

9 

10 BY MR. GRIZZARD: 

11 Q. There are no signs or posts. The 

12 only warning being given wa~. that warning .. by George. 

13 

14 

A. Geor***' 
MR. GRIZZARD: All right. That's 

15 all. 

16 t-1r. Davis, would you have any need 

17 of either of these three witnesses? May they 

18 be excused? 

19 MR. DAVIS: They're excused as far 

20 as I'm concerned. 

21 MR. GRIZZARD: Judge, can we take 

about a five-minute recess? 

23 THE COURT: All right, sir. Take 

24 a short recess. ·All right, ·ladies and 

gentlemen.· Take a short recess. 

39 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

38 

(Witness excused.) 

(Whereupon Court was recessed at 

eleven-thirty a.m. and re-convened at 

eleven-fifty a.m.) 

MR. GRIZZARD: If it please the 

Court, Mr. Pope who is the Vice President 

of Hancock Peanut Company is here and his 

testimony was going to be concerning the 

damages that came about as a result of the 

accident. 

And with the stipulation for the 

record that the damages as a result of the 

accident were tw~nty~nine thousand two hundred 

ninety-five dollars --

THE COURT: Thirty-nine thousand, 

I believe. · 

MR. GRIZZARD: -- thirty~nine thousand 

two hundred ninety-five dollars and thirty 

cents, we would not see fit to call Mr. Pope. 

He is available if the defendant wants him. 

And with that a·nd the stipulation 

that Charles Spears was in the scope of his 

employment at the timA of the accident for 
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1 II 
li 

2 'I 

the record, the plaintiff would rest. 

MR. D~~~Your Honor, may we see 

!) you in chambers just briefly? 

4 (Thereupon, the Court and counsel 

5 retired to the Judgers chambers, and the 

tj following proceedings occurred out of the 

7 hearing of the jury.) 

8 

9 

IN CHAMBERS 
10 

I 

11 I: 
12 I I 

MR .• DAVIS: Earlier· this morning 

before we beqaft the trial, we renewed a pending 

13 motion to name the real party plaintiff -- it 

14 was Miller Insurance Comp~y and Lloyd's of 

15 New York and -- Miller Mutual -- under the 

lu provision of the code to bring a subrogation 

17 action in its own name or the name of its insured, 

18 as I understand, assuming the policy so designates 

19 it. And we haven't seen the polic~ and I do not 

~0 know whether the policy designates it. And the 

:n Court overruled my motion, and this is an exception 

2~ to that. 

*** 2:-l Now at this point, Judge, the plaintiff 

24 has rested. We have still stipulated damages, 

25 
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I 

9 

10 

11 

12 

14: 

15 

1() 

17 

18 

19 

20 

:.!1 

22 

23 

25 

3~-A ; 
1 

got, he's put on three witnesses. 

I guess, is George Flythe. · 

lfis one witness ·I 
I 

We have a situation here with a 

sprinkler system that was in existence on that 

dock at the time of the accident in mid 

December, seventy-three, with one or two of the 

boys or maybe all three of them testifying that 

they were aware of this little extension, but 

they didn't know how far out, just a little bit, 

or something to that effect. 

The trailer proceeds to back up, and 

George says he does not know whether it touched 

the tip of the pipe or not; he was not sure. 

The other two say he did touch it the 

first time and he began backing. 

Now the principal witness for the 

plaintiff is George Flythe who was standing, 

looking out of that window which is Defendant's 

Exhibit One. 

And he sees the truck tractor-trailer 

rig, I should say -- back up ri9ht to the dock. 

And if it did or did not touch this little 

extension that we were talking about which is 

the crux of our problem in this case, he then 

became alarmed. 
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: o < } I' • 

0 
• • 1 



I 
I 

====~b=======~=====================4:--
I 

!J 

I' 
39-B 

1 I 

21 
And the driver pulled forward some 

six or seven feet is his testimony and began 

!l backing up. And he says he ran out and he stood 

4 in front of the shed next to a shovel. There's 

5 been a mark on Exhibit One where he was standing. 

t.i And he said he ran out to yell and wave 

7 at the driver, that when he got out there, he 

8 was almost up to the dock itself. 

!) Now I do not feel under this evidence 

10 that the plaintiff has made out a prima facie 
li 

11 

II 
1~ 

13 I 

case. I think under their own evidence, they 

knew a dangerous condition existed, they were 

aware of it. As a matter of fact, the boys 

14 themselves, one of them ran out and the others 

15 were aware of the dangerous condition. 

~tj There is no indication that -- he didn't 

17 get out there, according to the principal witness, 

18 until the trailer was virtually almost at the 

HJ dock, was the exact language he used. 

;!() And I feel that on this testimony, 

21 it clearly shows the plaintiff itself was 

22 neg~iqent, and I would ask the Court to strike 

•j') 
u•~ the plaintiff's evidence. 

24 MR. GRIZZARD: Your Honor, the 

25 testimony is they're aware of it today, testifyi;-,r'f. 
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17 

18 

19 

:.w 

:.n 

23 

25 

j 

39-C: ·--
There is no evidence showing they were aware of 

this projection out beyond the dock on December 

nineteenth. 

Of course they're aware of it today 

because they know what happened and the accident 

called their attention to it, but there is no 

. evidence anywhere in the record that they knew 

about it on December 19, 1973. 

Now George says he was out there 

waving and hollering at the man and he should 

have seen him. 

MR. DAVIS: There is no evidence that 

he did see him, Richard. 

MR. GRIZZARD: I say there is no 

evidence. He should have seen him. Herbert 

and Louis Ellsworth both said the same thing. 

The question is in distances. 

Both Herbert and Louis said the man 

pulled up about twelve feet. Louis -- Herbert 

picked out an object in the courtroom. Louis 

actually said he guessed it was.twelve feet. And 

I stepped it off and it worked out to twelve 

feet. George said it was six or seven feet. 

And all three of them testified that 

George started out immed~ately and saw the 

441 
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1 hollering and waving at the man while he was 

2 backing up straight. There was nothing blocking 

3 the man's vision and he was standing on the 

4 platform. Herbert's testimony was that he 

5 was some distance away when George got out there 

() 

7 II 
and started waving.: George says he was close 

to the dock about the third or fourth time he 

8 was asking, almost at the dock, well, six or seven 

9 feet maybe, almost at the dock, in his opinion. 

10 And that's the only distance George gave 

11 us, that he pulled up six or seven feet when he 

12 started backing up and he was waving at him to 

13 stop. 

14 And I think clearly it's a question 

15 of the man in this case not looking where he 

1f) was backing. 

17 All three of them testified nothing 

18 was blocking his visibility~ he was coming 

19 straight back and should have seen him out'of 

:w the right or left window or mirror, a man 

~1 standing there waving at the truck. He didn't, 

22 and kept coming on back and hit the pipe and broke 

2:3 
it. 

~4 THE COURT: Well, I'm going to overrule 

~5 
your motion and note your exception. 

------~------~--------~~~--~---------~!--
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called as a witness on behalf of the 

defendant, having been first duly 

sworn, was examined and testified as 

follO\'lS: 

7 ADVERSE EXAHINATION --
8 

9 BY ~ffi. DAVIS: 

10 Q .. Mr. Pope, how long have you been 

11 connected with Haricock? 

12 A. I have been connected wi·th them 

13 since 1963 when the corporation bought out another 

14 business. 

15 Q. On this date of Decenilier 19, 1973 

16 when the sprinkler system was damaged in the warehouse 

11 number eight, \'lhere were you that day? 

18 1\. I was in my office that's in the 

19 plant building which is some five hundred yards from 

20 this building with another structure in between number 

21 eight and the office building. 

22 o. I see. Now did you subsequently 

23 come out to where this incident occurred? 

24 A. They called me immediately and I 

25 went out. 
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Q. You were out there how soon? 

ll. I would say within five minutes, 

I guess. 

0.. This is warehouse number eight, 

I believe. 

1\. That • s correct. 

Q. Is that correct? 

1\. That is correct. 

Q. And this \"arehouse is for the 

storage of peanuts for Hancock; is that it? 

A. 'I'hat is correct. 

12 0.. And it had this sprinkler syste:n 

13 attached; part of it is on the dock itself. 

14 A. That is correct. 

15 ~ Now Mr. Pope, I've got four colored 

16 snapshots. See if you can identify these, please, sir. 

17 A. Yes, sir. 

18 Q. Tell the Court and the jury what 

19 those four pictures are. 

20 A. They are all a part of the canopy, 

21 the platform, of warehouse number eight. 

22 Q. And they show where.this accident 

23 occurred? 

24 They show the sprinkler system, 

~ yes, sir, and the part that was hit hv the truck. 

COURT REPORTERS. INC.- ~ORFOLK. VIRGINIA . I 
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t-1:::\.· DAVIS: Your I-Ipnor, could I 

have these four colored snaps in evidence? 

TIIE COURT: Yes, sir. You've 

got one? 

MR. DAVIS: Yes, sir. I think this 

would be number t·1o. 

THE COURT: These are tw·o through 

five. 

9 

10 BY Mn. DAVIS: 

(Hhcrcupon ·the a~orementionerl photos \'lere 
received in evidence and marked f.or 
identification as Defendant's Exhibits 
Two through Five.) 

11 Q. Do these snaps, Hr. Pope, show the 

12 condition of that sprinkler extension and pipe there 

13 above the dock at the time this inciden~ occurred? 

14 A. Yes, sir. 

15 Now may I direct your attention 

16 to -- I believe this is Defendant's Two. It's sort 

11 of smudged on the back -- and Defendant's Five. Do 

18 those snaps show this little extension that goes out 

19 beyond the dock itself? 

20 A. Yes, sir. 

21 Do you know how~r? 

22 A. It's beyond the dock and short of 

23 . the canopy. 

24 Q. Do fOU know how far in inches ~hat 

25 is, Mr. Pope? 
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1 
A. I don't know. If you want me to 

guess, I'd say five inches, approximately, though I've 
3 

never measured it. 

4 
No'il in December of seventy-three, 

5 
Mr. Pope, there were not any signs or lights or warnings 

·6 
to the public or to trucks backing into that little 

7 
extension, were there? 

8 
A. No, sir. 

9 
o.. There were no posts or anything 

10 
there to prevent a truck from backing into that little 

11 
five-inch extension, was there? 

12 
1\. No, sir. 

13 
Q. N0\'7 did you have anything, Mr. Pope, 

14 to do with the movement of vehicular traffic there at 

15 that warehouse? 

16 
A. No, sir. That's one job I don't 

17 have. 

(>. 

A. 

0. 

A. 

22 I don't harrlly see them. 

23 
I didn't intend that you were out 

24 there with an o~ange flag. The dock here at this warchou:-0. 

number eight, I believe, is heavy reinforced concret~. 

COURT ~EfORTE~S. !NC. NORFOLK. VIRGINIA 

49 



. r 
I• 

.. 1 A. · It is approximately eight inches 

. 2 thick reinforced concrete. 
' . 

. 3 Q. Do you k:1ow ho,, high this pipe 

4 is, this sprinkler pipe is, above the ground, r1r. Pope? 

5 A. I don•t know. 

6 Q. But you know that this little··· 

7 extension does go out about approximately five inches 

8 ·beyond the dock and underneath that canopy above it. 

9 The photograph shows it to be 

... 10 about that, yes, sir • 

11 Q. Mr. Pope, you people at Hancock, 

12 you were aware that tractors and trailers go into this 

13 place night and. day twenty-four hours at that time. 

14 n. ~vell, there 1 s constant movement 

15 actually, but I don't kno~r they CC?llle in at night or 

16 day. As I say, someone else issues bills of lading 

17 and so forth -- I don't get involved in it -- hut I 

18 think the parking yard's almost twenty-four hours a 

19 day. 

20 And you 1 re alt,ays a\•rare, are you 

21 not, Mr. Pope, that these trucks and tractor-trailers 

22 are well over twelve feet, twelve to thirteen feet, 

23 in height, getting big~er every year through the 

24 legislature? 

•>· ... a 1\. I know that i-t: you mcasurC"n the 
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1 thing to be that high, it harl to be over that, but 

.2 Mr. N;i.mmo is the truck man, I am not. I am the peanut 

3 

4 

5 

6 

7 

8 

9 

man. 

M.R. DAVIS: I guess that's all I 

have, Your Honor. 

THE COURT: All right, sir. 

CROSS-EXAHINATION 

10 BY MR •. GRIZZARD: 

11 Q. ~·1r. Pope, you are a'\"rare today that 

12 this extension is about five inches out. Did you dasiqn 

13 this system? 

14 1\. No. We had professionals to design 

15 it and professionals to maintain it and all I know is 

16 from photographs that it looks like it's five inches 

17 out. 

18 Q. When you say maintain it, do they 

19 inspect it? 

20 A. Yes, about four times a year. 

21 Q. no you put the modification cautions 

22 up that you're told to? 

23 

24 

A. 

Q. 

Yes, sir. 

And you.know today that this pipe 

25 extends out beyond the loading nock approximatelv five 
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inches. Were.you aware before December 19, 1973 that 

it projected out? 

A. No, I was not. We had been all 

this period of time without any problems, so I never 

~aid any attention to it. All I knew is that i·t was 

· put in and paid for. 

Q. And you have been with Hancock since 

when? 

A. September, 1963 this corporation 

was formed. 

Q. Was this warehouse ln existence 

in September, 1963? 

It was in existence. 

Q. Was the sprinkler system there in 

1963? 

A. It ,.,as there. 

And in the ten years prior to this 

accident at this warehouse, at this one particular 

point, had there been any other trouble? 

1\. No trouble. 

Q. Had there been any suggested 

modifications or changes or warninq devices be put up 

by the professionals that inspected it? 

A. No suggestions. 

Q. Were vou aware of the danqcr presentnd 
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by this on December 19, 1973? 1 

II 
! 

1 

. 2 A. No • 

3 Q. You mentioned Mr. Nimmo. tvhat 

4 capacity does Mr. Nimmo have? 

5. 1-1r. Nimmo's truck· line haulS--

6 to direct quantities of peanuts to points up and down 

7 the east coast. 

8 Q. Is he with J and E Express Company? 

9 A. I think he's the President of 

10 J and E Express Company. 

11 Has he ever been to your place of 

12 business? 

13 l\. Yes. 

14 Q. In what capacity? 

15 A. Calling on me as to business and 

16 mutual problems. 

17 Q. Has he ever been out looking over 

18 the business problems and locations and systems? 

19 
v 
20 

A. not t~l._t I recall. 

i)C** MR. GRIZZARD: All right, sir. 

21 That's all. 

22 

23 (Witness excuserl.) 

24 

25 53 
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! c. Spe~~~ - Direct 

1 CHARL RS SPEARS , JR. , 

•> • IJ the defendant, having been first duly 

3 sworn, was examined and testified as 

4 follO\-IS: 

5 

6 
DIRECT EXANINATION 

7 

8 BY NR. DP .. VIS: 

9 Q. Give the Court and jury your 

10 name,. address .and occupation, please. 

11 1\. Charles Spears, Jr., 1229 Exchange 

12 Road, Suffolk, Virginia, employed as truck driver. 

13 Were you employed by J and E Express 

14 in December of seventy-three when this incident occurred? 

15 A. Yes, sir. 

16 Q. Now on this particular day, December 19 

17 1973, at just about three years ago, did you receive 

18 any instructions to go to Hancock? 

19 A. That's right. 

20 Q. From whom did you receive your 

21 ins t·ructfons? 

22 A. From Jack Green, the dispatcher, 

23 J and E Express. 

24 Q. What did you drive ·over there? 

25 A. A tractor and trailer, nnrnber 
54 
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thirty-eight tractor and, I think number forty trailer. 

Were you alone in the tractor? 

A. That's right. 

p. Do you recall whether the trailer 

was empty or loaded? 

A. The trailer was empty. 

Q. Now when you got over there -- over 

here, rather, I should say, t;o the Hancock property 

here at the edge of town -- what did you do? 

A. I pulled in the yard, went where 

the platform was lined up with trailers, made a swing 

up and backed up, set ·my trailer down. 

Q. Let me ask you now. Were there 

any other traiers parked there at this loading dock 

that day? 

A. Yes, indeed. It was all along 

the loading dock. 

Q. Was anyone out there directing 

traffic? 

A. No. 

0. Now had you been to this particular 

warehouse eight prior to this occasion? 

A I had been there several times, 

night and day. 

Q. Now were you aware, Charles, of 

COURT REPORTERS. INC.- NORFOLK. VIRGINIA 
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1 this little pipe extension that you have heard the 

.2 witnesses talk ·about? ~'lere you aware of it extending 

3 out over the dock? 
•'. 

4 A. Not until after the accident. 

5 o.. Now as you began to back in there, 

6 how close was the nearest trailer to you? Was -- let's 

7 see. You were backing in. Were all these trailers 

8 to your left as you were backing in? 

9 A. The trailers was to my right as 

10 I was backing in. Can I explain? 

11 THE COURT: Yes. 

·12 THE WITNESS: When I come in 

13 from this end, the trailers all along here 

14 and anywhere we can get to set a trailer down, 

15 we set it down. And when I get up here, I 

16 was about two trailers down from where the 

17 other trailers was at because they had a lot 

18 of stuff in there. And I swung out and I 

19 backed up. 

20 

21 BY MR. DAVIS: 

22 Q. Did you see anybody out there on 

23 the loading dock yelling at you or did you hear anyone? 

24 A. Not until after that happened, 

25 after I set my trailer down. 
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. 2 

3 

Q. You 

A • No. 

Q. Were 

c. ~pe~rs - Direct 

neither heard nor saw? 

there any signs there to 

4 warn of this extension out over the dock? 

5 A. No, sir. 

6 Any light or alarm? 

7 A. No, sir. 

8 Q. Any posts out in front that would 

9 keep a truck from hitting? 

10 A. No. 

11 Q. None whatsoever? 

12 A. No. 

13 Q. Now you said.-your trailer was 

14 empty. I 

15 A. That's right, sir. 

16 0.. And did anybody come out to direct 

17 you, to show you how to back in or to direct you in 

18 backing into the dock? 

19 A. No, sir. 

20 Q. Do you recall anyon.~ trying to stop 

21 you as you were backing into the dock? 

22 A. No, sir. 

23 Do you know whethe~ or not the 

24 windows, say, particularly on your driver's side 

25 was it up or down when you were --
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1\. The one o~ my driver's side was 

dovrn. I always back up \V'i "ch the wind0\-1 down and my 

head out so I can watch from both sides. 

(). When did you learn about the 

accident itself and the water? Was it after you 

stopped? 

1\. After I had set the trailer down 

and pulled out from under. 

Q. Pulled your tractor do,V'n? 

1\. Yes. hnd the tall colored boy --

Q. Was that George Flythe? 

1\. I didn't see them. 

Q. Do you recall seeing the particular 

three men who testified earlier? 

A. No, sir. 

Q. And what did -- well, a tall colored 

man said something? 

A. He was standing on the platform. 

Q. You can't say what he said? 

A. He c1idn 1 t say anythinq until I 

got out of the tractor and he had a brqom in his hanrl. 

Q. You can't get into a conversation; 

•that' s hearsay. 

A. I'm telling what I know happened. 

I'm sorry. 
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4 II 

Q. ~ere any of the tractor-trailers 

moving on the lot or a~y other trucks moving other 

th\\~1 you~s? 

1\. I di~n't see any. 

5 Q. And how ~any other trailers ~o you 

ti I 

L rcc~ll being there at the dock when you came in that 

7 I 
I day? 

8. 

II ~} 

10 I 

A •. I'd say :five or six or more. · 

HR. DAVIS: You may inquire. 

,I 
11 I 

I 
CROSS-EXA!\1IN7\TIOrJ -----· 

1~ 
I 

13 DY 1-:i.R. GRIZZARD: 

14: Q. You say five or six tractor-trailers? 

15 A. Trailers. It wasn't all tractors. 

16 Q. Just trailers then. 

17 1\. That's right. 

18 Q. They filled up the whole loaninq 

19 dock? 

20 A. Yes, sir. 

21 Q. One end to another? 

22 Yes, sir. 

23 With the exception of this area 

2-l of about t:\1/0 trailer widths in the miclcl.le. 

25 'l'his \'Ia~ on th0. cnrl lrJhf'?re I 

-------*-------------------------------------~5~91,·--· 
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there. 

o. 

1\. That was on the ena You know what 

I r:\ea.n -- end of the dock. 

p. 

warehouse is divided into four loading doors, isn't it? 

A. I dOj1. • t kno\4l. 

Q. Two from the sprinkler toward the 

road and two from C:ov1n the other v1ay. 

A. T couldn't say • ..&. 

Q. 'li'?nere were all th0. tractor-trailers 

or trailers parlced that you're talking about? 

A. Right up to the dock. 

p. On both sirles? 

1\. Right. 

Q. Do you know how lonq that loadinq 

plu.tform is? 

1\. No, sir. 

Q. Would two hundred feet be a fai~ 

estimate? 

A. I 'd say somethinq like that, muyhc~ 

longer. 

o.. Can you tell the ladies nnd gcntl~mcn 

of the jury how five or six trailers can take up t1ie 

whole loarlincr C!oc1-: f:::-om one cnc1 to anoth0r? 
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A. If a man had to back a trailer in 

that spo~ to go, they would run together. 

3 (). What I'm sayinq is that you sai~ 

4 
1 the whole loading dock was filled except for a place 

II 5 jj fo~ c:.vo t:.:-u.iler .. --; ri~.fl1t in the l11iddle and I want you 

H II to c:~plain ·how :i:ivc trailers "'co.ke up ·two hundred 
I 

1 feet. 

8 1\. The loadinq dock can be lonqer 

D than that. I can't say how long it is because I dor.'t 

10 know, but I know they had five or six trailers settinq 

11 up. 

1~ (>. And it took up everything but that 

13 little space in the middle where you put your trailer 

14 down? 

15 A. On the very end. 

lu Q. Now how many times did you back 

17 up to that dock? 

18 A. Once. 

19 Q. You didn't have to pull it up and 

20 correct it? 

21 1\. ~o, sir. 

22 Q. And since you didn't h~vc to oull 

23 up and correct it, you wouldn't have seen George Flythe 

24 outside trying to stop you the second time you came 

:.!i") 

I 
back to th6 lo~di~0 dock. 

61 
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1 A. I hadn't seen no one until after 

.2 it was over. 

Q. Because you didn't go back there 

4 two times. 

A. That's right. 

6 Q. Only one time. And you backed up 

7 to it perfe~ right square into the loading dock, 

8 and didn't have to do anything to correct your trailer. 

9 A. I parked about two feet from the 

10 loading dock is where I set my trailer down. My 

11 trailer was not against the dock when I set it down. 

12 0. You set your trailer two feat from 

13 the loading dock? 

14 A. That's right. 

15 Q. Will you tell the ladies and 

16 gentlemen of the jury how you could hit something that 

17 projects, something that's no more than five inches 

18 off that. 

19 A. That's something I don't know. 

20 Q. You were driving a tractor-trailer 

21 that day, that thing, weren't you? 

22 A. I don't know. That's what they 

23 say •. I don't know. 

24 Q. You got out of the tractor-trailer 

25 and you said you had taken your tractor from t:1c c.~-ctl.l c:r 
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11
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14

15
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17

18

19

20

21

22

23

24

25

*^ •. C) i j 1j

before you knew there was an accident.

A. That's right.

Q. Ilov/ long did that tcike?

A. I'd say about five minutes, maybe

a little more. I couldn't say exactly.

0- Well, take five minutes to get

out and get your landing gears down and disconnect your

trailer and get back in and pull your truck out.

A. I'd say five minutes.

Q- Is that when you were stopped and

told you had hit the thing?

I'̂ ^ey didn't stop — I saw this boy

out there and he waved the hand and i stopped and asked

him where v/as that water coming from.

then?

trailer?

0.

A.

Qi

A.

You hadn't disconnected your traler

Yes.

You had already disconnected your

That's right.

MR. GRIZZAkD; That's all.

MR, DAVIS; You may come down

(Witness excused.)
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~ c~llcd as a witncss.on behalf of the 

3 ·def~ndant, ~aving been first duly 

sworn, w~s examined and testified as 

follows: 

7 DIIU~CT :;.~;...-AHINA.TION -·--·-· 

s L 

9 I BY HR. DAVIS: 

10 Give tl).e Court anrl jury your nnme 

11 a~d profession. 

1~ A. Ny nan1e is J-A-U-B-i!!-R-T Nim:;no. 

13 I am President of J and E Express, Incorporaterl whose 

14 principal office is in Suffolk, . Virginia, and my home 

15 is at 3GOO Crittendon Road, Suffolk, Virginia. 

Q. Nhat is your position with J and ~? 

17 A. I am President of the company. 

18 0- Were you President back in 

19 December of seventy-three when this accident took 

:.W place? 

:n I \~as. 

22 Q. Charles Spears, of course, is 

23 one of your employees, no question about that. 

A. He was at that time. 

I 
-------4~------------~------------------~6~4-jl--

0-;::>cratinrr one of. yo\lr vehi.r.l~s. Q. 25 

II 
li 
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{). ~ow when did you learn yourself 

·chat Gt.ay of t"he .:1ccident, r1r. Nimmo? 

.,. 
J •• Well, it's been three years aqo . 

I don't recall the exact time.·. It was sometime arounct 

6 lunch or right after lunch. ~ don't recall what I 

7 was doing prior to that time. 

Hot, did you learn of it? 

\ilhen I came back in the office, 

10 0:;1e of my employees advised me thn.t Charles Spears had 

11 1 called and reported w·hat had happened. 

1~ o. And whut did you do then? Did 

you go there? 

14 A. I went directly there because I 

15 wanted to see the circumstances surrounding it. t·7e 

1() were having snow that morning. It had been very light 

17 in Suffolk, but I didn't know whether there was more 

18 snow up here or whether or not there was the possibility 

of snow piled up against the platform -- just to see 

:.m what the circumstances were. 

21 I hac1 never been to that particular 

building. and had never seen the sprinkling system 

23 there prior to that day. 

Q. When you got over here in Courtlan~ 

25 ·that morning, what clid yon ohscrve as to th~ weath0.r 
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10 I 
! . 

11 I' 
12 

conditions here? 

A. It was snowing, but snaw·wasn•t 

a factor. 

Q. Was it a p~rticularly cold day? 

A. It \'larmed up by then. It was 

pretty cold tl1at morning. There ,.,as still ice at t!"le 

end of the sprinkler pipe because I recall it was 

still there, but I think the sun was shinin9. 

(). Now this particulur trailer that 

was involved in this accident: t.-1r. Ninuno, \·lill you 
.., 
·~ tell the Court and the jury the. height of that trailer. 

A. That trailer is -- the top of that 

13 trailer is twelve feet six inches from the qrouncl. 

14 Q. Now do trailers vary in height 

15 and that sort of thing? 

16 A. They will vary very slightly. 

17 It is very seldom you get one over twelve-six because 

18 that requires more material and the manufacturer is 

19 not going to put it in there. But different manuf~cturerc 

~0 will sell a t-vlelve-six trailer and it may be t\·lelv~-six 

· ~ 1 or maybe twelve-five and three quarters. It's a mino~ 

•>•) ...... 

23 

difference. 

Q. ~ow I am going to show you 

Defendant's Exhibit One. Can you identify that to 

the jury? 

66 
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a jl 

A. This appears to me to be the pi~~ 

that was projecting out over the edge of the concre~e 

platform and extended back through the wall of tho 

·l I warehouse which on the inside the pipe was broken. 

5 And that had released water onto the peanuts stored 

f) in the warehouse. 

7 

8 

II 
9 

10 
,J 

o.. Did you yourself determine how 

far out that little extension comes? 

A I didn•t determine it as far as 

inches or anythii1.g. l'Jhat I did was walk to the end 

11 of the platform or down the platform on the ground 

1:! 

·I 
13 

and look up to see how far -- whether or not that pi:?e 

extended out and whether or not it extended out enough 

14 so that a truck could hit it. 

15 0 Let me show you Defcndant•s Exhibit 

lH Two and Five. Is that what you•re talking about 

17 there? 

18 A. Yes. These pictures shot'/ it very 

19 well. 

20 Q. Now "t-lhen you say show it very well, 

:.n show what? 

2~ }\. The pipe extending beyond the 

23 platform. And it is far enough for a truck to strike 

24 it. 

25 

I -----W-----------------------=-~-l-
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warnings to alert drivers going in there? 

A. No. 

Q. ~7ere there any? 

A. No sign or warning; no pipe in the 

ground; no post in the ground. There was just a 

perfectly flat platform. 

Q. This twelve-foot-six-inch height 

for this trailer; is that a standard height, sir? 

A. That is what we consider a 

standard height., They run twelve-six, thirteen and 

thirteen-six. 

Were you able to -- you told the 

13 Court and jury that you went out and took a side view 

14 like in Exhibit Two ann Five. I believe it ,.,as to see 

15 if that little extension did go over the dock and it 

16 did. 

17 A. Yes, sir. 

18 Q. Standing facing to the dock like 

10 the dock is over there where the jury is sitting, can 

20 you determine whether or not it extends over the doc~{ 

21 there, this point? 

22 1\. I don't think I could. 

23 Q. In other words, you have to take 

24 a side vieN. 

A. 
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side view and to see what the condition of the rest 

of the sprinkler system was~ 

Q. Was the trailer still there that 

was involved? 

A. To the best of my recollection, 

it was. 

o. Was Charles Spears ~ill there or 

A. I don't think Charles was there. 

I might clarify as to why·the trailer·was ·there·and 

Charles wasn •·t ~ 

Q. And why was that then? 

A. When Hancock gets into their decision, 

we take an empty trailer and leave it up there. They 

have tractors available and have their own equipment. 

And they can back these trailers up to the platform 

and load them and one of our men will call us and tell 

us the load is ready. 

And \ole carry another empty trailer 

up and set it down and pick up the load and bring it 

back. 

o. So he'd already picked up the load. 

1\. He'd already picked up the load 

and left. 

*** MR. DhVIS: You muy inquire. 
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XR. DAVIS: It's all right with 

il'le. 

'I'HE COURT: Yes, sir. All right, 

sir. 

(Whereupon Court was recessed for 

lunch at 12:32 p.m. and re-convened at 1:55 p.m. 

*** LEONARD ROTI-U·17\.N , 

called as a witness on behalf of the 

defendant, having been first duly sworn, 

was examined and testified as follows: 

DIRECT EXAI•iiNATION 

BY MR. DAVIS: 

Q. l'\Tould yo·u give the jury your name 

and profession. 

1\. Leonard Rothman and I am a commercial 

photographer. 

(). r~r. Rothman, where is your office, 

business address? 

In downtown NOrfolk. on 420 West 

Bute Street. 

Q. Noulci you t.,~-7(! a look nt thcr-:n fnnr 
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pictures and can you iaentify them? 

1\. Yes, I c~n. I took these pictures. 

Q. You took these yourself? 

A. Right. 

p. \·lhcre were i these photoCJraphs taken? 

A. .1\t IIunc0ck Peanut Company. 

MR. DhVIS: Your Honor, I would 

like to have these pictures as Defendant's 

Exhibit Six, I believe it is. 

(Whereupon the aforementioned 
photographs were received in 
evidence ann marken for 
identification as Defendant's 
Exhibits Six through Nine.) 

BY MR. DAVIS: 

Q. Now Mr. Rothman, could you st<:i.nc~ 

up at about this point here and face the jury. I ~ill 

hand you this first one that the Judge has markect ~s 

Defendant's Exhibit Six. Can you tell the Court and 

the jury what this picture is? 

1\. This is the loading dock at Hancoc}: 

Peanut and we're measuring the height of this particular 

pipe up here from the ground at the junction of the 

pipe with the pipe running this way and also shoh'inq 

that it is parallel or the same length as the loadin0 

dock !1ere. 

71 
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1 :1 o. And t~c measurement is from the 

I 
2 

I 
bottom of that pipe? 

3 

,I 
4 

.n.. nigh·t. 

Q. Now the next one is Defendant's 

5 Exhibit Seven. Can you tell the iury whnt this one is? 

6 !\. A closeup of that same photoqri.P?~1 
I 

7 li t~ere taken shortly after that photograph w~s taken 

8 I to show the measuremen·t or the measuring tape being 

9 right up to the loading dock here. 

10 Is that metal tape? 

11 • n.. It's a steel tape . 

12 Q. 1\.nd I shovT you Defendant's Exhibit 

13 Eight. lA7hat does this picture show? 

14 A. This is another closeup showinq 

15 the measurement of the height of the pipe anrl it measures 

16 to be twelve feet three inches from the grounc belo\•T 

17 the loading dock. 

18 Q. That's from the pipe down to the 

19 ground. 

20 A. Riqht. 

21· Q. TWelve feet three inches. 

22 A. Right. 

23 Q. And these three, Exhibits Six, Seven 

24. and Eight were all taken with the time in the same 

•)-... ;) 
position? 

72 
.I COURT ~EPPRTE~S. INC.- NORFO~K. VIRGINIA 

---------------------------,---
1 
I 

i 



.u. .l \u t.:.•: in .. .d - ; 1..:.. .L '-! ~ l.. 

===========·~lk!====================================================================,=== 
1 A. They were taken within forty-five 

2 seconds total time span, something like that. 

.3 Q. Now Defendant's Exhibit Number Nine; 

4 can you tell the Court and the jury what thi~ picture 

5 is? 

6 A. This went the length of the protrusion 

7 of this piece of pipe here out from the pipe that's 

8 running parallei to the loading docks and it measures 

9 about five and a half inches in depth. 

10 Q. Five and five-eighths. 

11 A. Right. 

12 MR. DAVIS: You may inquire. 

13 

14 CROSS-EXAl\1INATION 

15 

16 BY MR. GRIZZARD: 

17 Q. Mr. Rothman, I have one question. 

18 In Number Seven, was your tape measure against the 

19 wall? 

20 A. I think there was a little qaff 

~1 there, maybe a quarter of an inch, something like that. 

22 Q. And how did you suspend this? Did 

23 you have someone standing there tlle \V'hole time? This 

24 man was holding it while you ~'lere taking the pictures? 

A. Right. 
73 I 
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IN CUAMBERS I 1 l 
q I 
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II 

a II 
4 'I !I 

MR. GRIZZARD: Your Honor, at this point I 
I 

in time, the plaintiff would make a motion to I 
I 

strike tne evidence of the defendant. The motion, 

5 

,I 
ti 

I 

as I understand it, is based on the fact that 

the defendant is trying to prove contributory 

7 I negligence on the part of the plaintiff as the 

8 I 
·I 

!) 

,, 
·I 

10 I 
I 

proximate cause of the accident and that the j 

whole basis of their proof is the fact that the I 
plaintiff didn't have signs up there and, therefore!, 

I 
11 the failure to put signs pr to have a barricade I 
1:.! or what have you is a proximate cause of the 

1a accidel'l t. 

14: The evidence in. the ca~e is clear 

15 that the accident was due to the driver, Charles 

lf) 11 Spe~rs, backing into the pipe. The evidence 

17 shows that he hit the pipe one time; he pulled 

lH up, by one _witness, six or seven feet, by two 

lD other witnesses appro.ximately twelve feet, and 

~() proceeded to start backing back •. 

:n And George Flythe went on the platfor~ 

~~ and was hollering and waving at him, trying to 

:!:J get him to stop, and he didn't hear him or see 

:!.J. him and continued to back up until he struck 

:!;j II 
lt the pipe. And this is the proximate cause of 
i I 
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the accident, that the driver, Charles Spears, 

just wasn't watching and paying attention to 

what he was doing. 

Accc1:ding to his testimony, J·uage, he 

backed up there perfectly the first time, sa\'/ 

no warning in lights, no posts no one war:, on 

the dock or trying to stop him backed straight 

into the dock, stopping about two feet short of 

it, and that he didn't even know an accident 

had occurxed until some five minutes later. 

That testimony is inherently incredible. l 
I 

So you're left with the testimony of the plaintiff I 
I 

in the case as to how the accident did occur. J 

And the mere fact that there was no sign up the:rc. i 

' has nothing to do with the case. 

If I'm drunk out of my mind, driving 

down the highway eighty miles an hour, and a 

man runs a sign and hits me,· the mere fact that 

I'm drunk and going eighty miles an hour has 

nothing to do with the case. 

The proximate cause of the accident is 

the man running the sign. 

And that is the case we have here. Ill 

this particular case, the mere fact that there 

are no signs, barriers or anything, it's a 
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condition existing, but it has nothing to do with 

the proximate cause of the accident. 

We know that it i's clear from all the 

evidence that the pipe is less than the heigh~ 

of the truck in this case because otherwise you 

wouldn•t have an accident. Whether or not 

twelve feet three inches or six inches off 

the ground, the height of the·truck, is not what 

we're concerned with in this thing. 

The plaintiff owes a duty of ordinary 

care, and ordinary care is what reasonable 

people do. 

In 1973, the plaintiff in this case had 

owned this system over ten years. It had been 

in use over ten years and the same situation 

existed for over ten years with.no accidents. 

It was designed and installed by other peopl~. 

Now where is the duty on the plaintiff 

to see this condition that the defendant is 

claiming we should have seen to avoid the 

accident? 

If the accident happened at night and 

there had been no signs up there, we might have a 

different situation, but the accident happened 

in broad daylight while a man tried to stop the 
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defendant from backing in the trai~er. 

TheTe is no evidence of contributory 

negligence. There is only one possible verdict 

that the jury can find and that is that the 

defendant is guilty of negligence and it \-!.as a 

proximate cause of the accident and a proximate 

cause of the damage, and we ask the Court to 

strike the defendant's evidence in the case. 

HR. DAVIS: Well, Richard made an 

argument for me. He said we didn't kno,., the 

condition was up there. Now how in the world 

would you expect Charles Spea~s to know it's 

up there? 

It's incredible on its face, and this 

is what I expect to argue to the jury. They 

said, "We had this building since 1963 and we 

didn't know that little pipe was sitting out 

there five and a half inches." How do they 

expect Charles Spears who was an occasional 

truck driver to know it? 

They did know it because one of the 

employees ran out there to warn him. He admits 

he didn't get out there until the truck was at 

the dock, George Flythe. 

But we h.::1ve a situation here where the 

COURT "r::Pqf~TERS. ltiC · NUH1·n1 K. VIH(;;INIA 
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n 
1 li plaintiff has a certain duty to us, too, and 

ii 
•) I I 
... II 

ali 
·I I i 

we're using his premises in a situation like this . 

We ·have a right to assume these premises are 

reasonably safe and there are no hazardous 

" ;) II 
li II 

conditions existing there at all. And unless 

we know or have reason to know, you know, 
I 

1. I 
I 

we are not responsible for the condition. 
1 

·~ 

I They made the condition. ·If they say 

u 

I 
j() 

II 
.11 

I 1:.! 

they didn't know about it, it's incredible on 

its face. If they say they didn't know about it, 

I ask the Court to strike the plaintiff's evidence 

because there is no evidence we knew about it. 

]:.f We couldn't know about it, nor is there any 

14: 

II J3 

reason to suspect -- we didn't live there for ten 

years, Judge. 

1ti And we have the right to assume as 

17 we go back into a loading dock that that dock 

18 is safe for us to back up to. We have every right 

l!l in this world to assume that this condition 

:!0 exists. 

:!I And there is virtually no way -- some 

:!:! of the witnesses said if you look straight dO\'ln 

:!a 

II 
:.!·+ 

I ,, . 
..,,) 

that dock, not the long way, there is no way you 

can tell that this little nib is sticking out five 

inches. And we have a riqht to assume it isn't. 
I I I -----W---------------------.~r-
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1 J! By the time George Flythe got out there, I 

~ I 

:! I I 
I! 

4 !I 
II ;) I: 
·ji 

(j.li ,, 
7 I~ !, ,. 
s I 

i 
II 
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it \-las too late, by his own testimony. And the 

plaintiff has a duty to keep his premises in a 

reasonably safe condition and he's got a duty to 

exercise reasonable care in having it in that 

condition for us. 

Whether or not he knew or didn't know 

maybe is his own negligence. I think they did 

know. And the evidence of the employees sitting 

in the shed and looking out -- they knew somethin.g 

was there. 

But of all the people who absolutely 

didn't know about it, it's got to be Charlie 

Sp·ears, the driver of the truck, couldn • t have 
i 

I 
j 

known about it. And if there's anybody who should I 
have known about it, it should have been ·the 

owner, the plaintiff owner. 

And I feel honestly on this evidence 

here, the court really has to strike the 

plaintiff's cvidance, and I so move. 

MR. GRIZZARD: Judge, just one thing. 

There is a duty on the driver of a vehicle to 

i 
I 
I 

maintain a proper lookout. And the instructions 

tell us and the law tells us it is not only a 

duty, you can't look in your mirror and start 

COU~T REPORTE~S. !NC ·- NOR~OLK. VIRGINIA 
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backing up -- gl~nce in your mirror and sta~t 

backing up; you have to look at something with 

ordinary care. 

You•ve got a question, a conflict in 

the evidence as far as what the plaintiff witnesseJ 
I 

say happened and what Charles Spears says I 
happened.! 

Charles Spears says he only touched its part . 

one time and didn•t have to back up and stopped 

two feet from the platform. Now that is 

inherently incredible. 

He didn't hit the pipe that was jutting 

out five inches, by the testimony of the 

case. 

But when you look, you have to exercise 

ordinary care to s~e what a person, a reasonable 

person would have seen. Now George Flythe said 

the vehicle was almost at the plat~orm, at the 

dock, when he was out there. The other witnesses 

said the vechicle was much further away. But the 

I 
point is that Charles Spears, if he had been payin« 

attention to what he was doing, would have seen 

or should have seen the man standing there and 

waving and hollering at him; but he didn•t, and 

that's what caused the accident. 

The mP-re fact th~t there was no s.ir,n 

I 

.: 

.. -·· 
I 

COURT REPOinE!"~S. INC.- NOF~FOLK, VIHGINIA 



'I 

': 103 

'I 
1 II 

~II 
there -- if it had been in the dead of night 

with nobody there, m~ybe you have a defense, but 

:l i 
!j 
1: 

in tais particular case, the facts in this ctis~, 

4 i 
it happened in broad daylight and the man didn't 

5 pay attention to what he was doing. He didn't 

fj 
II 
,I 

I 
7 I 

see what he should have seen when he was backing 

up. 

H I It's no case to go to the jut~ with. 

9 MR. DAVIS: For the defendant. 

10 

II 
11 il 

·; 

THE COURT: Well, frankly, gentlemen, 

it boils down to a question of lookout and, or 

1:2 course, what a reasonable person might or might 

l:i not have seen in the same situation. 

1·1: And, of course, those questions, that's 

15 

J(j 
I 
I 

a question for the jury to decide, whether they 

felt he wa~ keeping a reasonable lookout. 

17 
lj 

I It is, of course -- it is somewhat of 

18 I a question as far as I'm concerned because 

1!.) driving one of these big tractor-trailers you 

:!0 necessarily have less visibility and a greater 

:!1 degree of difficulty, and this thing is twelve 

:!:2 II 
I! 

•)'J II .... .~ 

and· a half feet tall. 

You've got to be as concerned about 

2-t 
I 

that twelve-and-a-half-foot roof as you have the 

:!;) wheels in the back, and you "jnst can't qo back ::n 
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and assume everything is all right. 

But I think that is a question the 

jury is going to have to decide and I am going 

to overrule both motions to strike and note both 

your exceptions on the record. 

MR. DAVIS: So noted. Except. 

MR. GRIZZARD: Exception. 

THE COURT: ~if;f;Jc Let 1 s get the 

instructions. 

(Whereupon at 3:55 p.m. the trial 

continued. ) 

I 
THE COURT: All right, ladies and I 

gentlemen, I will read you the Court's instruction,. 

As I told you before, these instructions are 

the law of this case and you ladies and gentlemen 

must determine the credibility of the witnesses 

and, of course, must determine the facts that 

have been presented to you. 

(Whereupon the Court's instructions 

were read to the jury.) 

(Whereupon both counsel presented 

their closing arguments to the jury.) 

TilE COURT: All right, ladies and 

gentlemen, you can now retire. We have prepared 

the two forms of VQrdi ct for your use, and 't'lhen 
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INSTRUCTION NO; . ~;9-~· 
r 

The Court instructs the jury that even if 

you believe from the evidence that the defendants were 

negligent, and that such n~gligence was a proximate 

cause of the accident; nevertheless, if you further 

believe from the evidence that the plaintiff was also 

negligent,and that such negl~gence proximately contri­

buted to cause the accident, then your. verdict shall 

be in favor of the defendants. 

The law does not undertake to apportion or 

balance the n~gl~gence of the parties where both ·are 

at fault, in order to ascertain which one is most at 

fault, but the plaint·iff is barred from recovery if 

it committed any act of n~gl~gence which proximately 

contributed to cause the accident. 
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INSTRUCTION NO •.. 2..; .. 8 

The Court instructs the jury that the defendant 

had the right to assume that the premises of the plaintiff 

were in a reasonably safe condition for the defendant to 

back or position his tractor-trailer at the loading dock, 

.and that the defendant was not required to be on the look-

out for danger in the absence of knowledge or warning of 

any da~gerous condition, until the defendant saw, or by 

the exercise of ordinary care should have seen, a dangerous 

condition. 
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INSTRUCTICNNO •· . ·2- ·(! _ 

The Court instructs the jury that the defendant 

was an invitee on the premises of the plaintiff and the 

plaintiff owed the defendant the duty to exercise reasonable 

care: 

1. To have his premises in a reasonably safe 

condition for the defendant to position 

his tractor-trailer rig at the loading dock; 

2. To warn the defendant of any unsafe condition 

if it was unknown or not reasonably known to 

the defendant, but was, or in the exercise of 

ordinary care should have been known to the 

plaintiff. 

And if you believe from the preponderance of the 

evidence that the plaintiff failed to exercise ordinary care 

in the performance of either of thefbr~going duties, then the 

plaintiff was negl~gent, and if you further believe from such 

evidence that any such .negl~gence was a proximate cause of the 

plaintiff's damages, then you shall find your finding for the 

defendants. 
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EXCEPTIONS 

MR. DAVIS: The defendant excepts to 

the court's refusal to grant Instruction 7-A 

for the reason that we feel under the evidence 
. . 

that there was evidence of contributory negligenc~ ! 

on the part of the plaintiff which should have 

been submitted to the jury and the Court refused 

. to do so. 

We also except to the Court's refusal 

to grant 7-B for the reason we feel it is 

supported by the evidence and that the conditions 

and the premises were such that the plaintiff 

should have known.--· even though the evidence was 

given that it was unaware of this dangerous 

condition, we feel it should have been submitted 

to·the jury as to whether or not the plaintiff 
I 

I even was or should have been aware of the danqarous: 

condition and should have taken precautions 

required thereby. 

Also we except to the Court's refusal 

to grant 7-C basically for the same reason as 

his refusal to grant 7-B, because the evidence 

was that certainly one or more of the employee~ 

of the plaintiff were aware of this conn{t~ ~~ ·: :1 

li 
----,··~-------------------; 
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that one contends that he ran out to warn the 

driver at a very late time which we think is 

sufficient evidence in and of itself of knowledge 

of the plaintiff of the dangerous condition. 

And even aside from that, the fact that 

the plaintiff had occupied the premises for in 

excess of ten years, the issue should have been 

submitted to the jury as to its failure to 

exercise reasona~le care in keeping the premises 

in a reasonably safe condition for the intended 

business activity. 

*** The exception as to two photographs, 

Nine-A and B, of the adjacent warehouse of the 

plaintiff which shows physical damage done by 

trucks in order to show that the plaintiff was 

aware or should have been aware of what would happe~1 

without proper warning to truck drivers in backing i 
up to the dock. ! 

I 
' 
i 
I 
i -------ooo------- ! 
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We, the jury, on the issue joined, find in favor 

of the defendants. 
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JAMES C. GODWIN 

.JUDGE 

SUFFOLK, VIRGINIA 23434 ~iftq 3jubicial Giirmit 

May 23, 1977 

CITIES OF 

SUFFOLK 
FRANKLIN 

GEORGE F. WHITLEY, JR. 

.JUDGE 

SMITHFIELD, VIRGINIA 23430 

COUNTIES OF 

SOUTHAMPTON 
ISLE OF WIGHT 

Mr. Richard c. Grizzard 
Attorney at Law 
Boykins, Virginia 23827 

Mr. Donnell P. Davis 
Attorney at I.aw 
Plaza One 
Norfolk, Virginia 23510 

RE: Hancock Peanut Company v. J. & E. Express, Inc. and Spears 

Gentlemen: 

After reviewing the transcript in the above captioned 
matter, I am of the opinion that at the conclusion or the 
defendants• evidence I should have struck the evidence and 
entered up summary judgement for the plaintiff. The only 
credible evidence in the case establishes negligence on the 
part of the Qrixet of the tm1ck. His testimony is that ~ 
never fven got to the 'lattorm, he ne,-er strunk ppyt;b11)g. In fac~lhe states ina ne stopped his trailer two teet from 
the platform. This, or course, is preposterous. 

Simply because the visibility and degree of difficulty 
are greater than an ordinary vehicle does not justify his 
action. It requires both caution and skill. With a 12t tt. 
high trailer it is as important to know where the roof of 
the vehicle is going as it is the wheels. The Court having 
ruled that there is no contributory negligence as a matter of 
law I will set aside the verdict of the 1ury and enter judge­
men! for the plaintiff in the amount stipulated by the parties. 

jes 

Yours very tru~ _ 

______-:j L ~, 
<:: ~mes c. Godwin, Judge 

cc: 11r. B. A. Williams, Jr., Clerk 

{
'·,. i // ,. ( ( i ., ' ·_) :; ~- . ~ ·' ) 

.. ·L· LL l. 1.) ~· .: I _. ( . I_--"' ::J j '. 
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VIRGINIA: In the Circuit Court of Southampton County, the 2nd day of 
June, 1977 

Hancock Peanut Company 

vs. #134-75 

J. & E. Express, Inc. and Spears 

The Court having heretofore taken under advisement the plaintiff's 

motion to set aside the verdict of the jury, doth so decide. 

It is therefore ordered that the verdict of the jury in favor of the 

defendants is hereby set aside and that the plaintiff recover and have 

judgment against the defendants in the amount of $39,295.30, with 8% in-

terest thereon from the 2nd day of June, 1977, until paid and the costs, 

to which ruling of the Court counsel for the defendants excepts. 

It is further ordered that the transcript of this trial is hereby 

made a part of the record in this case as provided by Rule 5:9(a) of the 

Rules of the Supreme Court of Virginia. 

Enter this 2nd day of June, 1977. 
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VIRGINIA: IN THE CIRCUIT COURT OF SOUTHAMPTON COUNTY 

HANCOCK PEANUT COMPANY, 
Plaintiff 

v. 
#134-75 

J & E EXPRESS, INC., 

and 

CHARLES SPEARS 1 

Defendants 

NOTICE OF APPEAL 

Now come the defendants, J & E Express, Inc., and Charles 

Spears, by counsel, and gives this Notice pursuant to Rule 5:6 of 

the Rules of the Supreme Court of Virginia, that they will seek an 

appeal from the final judgment order entered by the Circuit Court 

of Southampton County, entered on June 2, 1977, and will present 

their Petition for appeal to the Justices of the Supreme Court of 

Virginia. A transcript of the record of the trial in the Circuit 

Court of Southampton County has been made a part of the record of 

this Case, as provided by Rule 5:9 (a) of the Rules of the Supreme 

Court of Virginia. 

J & E Express, Inc. and Charles Spears 

By~~ 
-----------------------------=----~--Counsel 

!!Donnell P. Davis, Esquire 
!!FURNISS 1 DAVIS and RASHKIND 
hP. o. Box 3746 
!!Norfolk, VA 23514 · 
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Furnin, Davis, ~ 
end Rashkind 

Attor.,eys at Low 

II II 

I! CERTIFICI' .. TION 
n d I 

!j I hereby certify that a true copy of the foregoing Notice! 
I I 

I I 
lof Appeal was mailed to Richard c. Grizzard, Esquire, Boykins, Vir-1 

I 
ginia, counsel for· the plaintiff, on this;t./ day of June, 1977. I 

__ .......... --
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ASSI~NMENTS OF F.RROR 

1. The lower court er.reo in setting asirle 

the iury verdict for the defendants, and enterinq iurlq-

ment for the plaintiff as a matter of law. 

2. The lower court erreci in finc1inq the rle-

fennants were n'egliqent as a matte1:- of law. 

3. The lower court erred in finciinq as a 

matter of law that the plaintiff '"as free of. contri-

hutory negligence. 

4. The lower court erred in over-ruling the 

defendants' Motion to strike plaintiff's evidence. and 

enter summary judgment for the nefendants at the close 

of plaintiff's evirlence. 

5. The lower court erred in over-rulinq the 

nefendants' Motion to strike plaintiff's evidence anci 

enter summary judqment f.or the oef.ennants at th~ close 

0f all ~vidence in the trial of the case. 
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8. The lower court erred in its refusal to 

grant Instruction 7-A, offered by the defendants, re­

latinq to the issue of the plaintiff's contributory 

negligence. 

9. The lower court erred in its refusal to 

grant Instruction 7-B, offered by the defendants, re­

l~ting to the existence of a dangerous condition on 

the plaintiff's premises, and the issue of the defen­

dants' knowledge or awareness of such condition. 

10. The lower court's refusal to grant In­

struction 7-C, offered by the defendants, relatin~ to 

the plaintiff's duty of care to the defendants, with 

regard to such dangerous condition on the plaintiff's 

property. 
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