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)
V I R G I N I A :
IN THE CIRCUIT COURT OF CRAIG COUNTY
)
)
)
)
)
)
)
)
)
)
)

STEVEN D. HILL,
Plaintiff

v.
BETTY S. KINGERY,
Route 618
New Castle, Virginia
Defendant

TO:

39/

Law No.

MOTION FOR JUDGMENT

THE HONORABLE DUNCAN M. BYRD, JR.,

JUDGE OF THE SAID COURT
The

plaintiff,

STEVEN

D.

HILL,

by

counsel,

hereby respectfully moves the Court for judgment against
the

defendant,

Hundred

Fifty

BETTY

s.

Thousand

KINGERY,
Dollars

in the amount of One
($150,000.00),

plus

interest thereon from January 8, 1988, and his attorneys•
fees

and

other

costs

in

this

behalf

expended,

and

in

support of his said motion does hereby state as follows:
( 1)

At

approximately

9:45

p.m.

on

Friday,

January 8, 1988, the plaintiff (hereinafter usually called
"Hill") and his wife, Kimberly R. Hill (both collectively
hereinafter usually called "the Hills 11 ) , were traveling in
INS AND SHAPIRO
LAW OFFICES

the Broadrun section of Craig County, Virginia, in a 1974

147 HIGHLAND AYE.

SOUTHWEST

Ford

11

Bronco 11 motor vehicle owned by Hill.

IOANOKE. VIRGINIA

Hill,

who

was

driving,

was

trying

to

find

a

)
turned the vehicle onto a private roadway leading to the
trailer in which the defendant (hereinafter usually called
"Kingery")

and

collectively
resided.

her

husband,

hereinafter

Frank

usually

W.

called

Kingery,

(both

"the Kingerys")

When he thereby came upon the said residence and

realized that he was apparently on private property, Hill
turned the "Bronco" around and was about to head back in
the

direction

from

.Kingery's husband,

which the Hills had

just come when

who was then standing on or about the

porch of the Kingery residence, about 20 to 30 yards from
the "Bronco, 11 took deliberate aim and fired one shot from
a 7mm Mauser rifle directly at and into the

11

Bronco" while

it was occupied by the Hills.
(2)

At the aforesaid time and place, neither of

the Hills was making any commotion, gestures, or threats
toward either of the Kingerys, nor otherwise behaving in
such a manner as to induce a reasonable person to believe
that he or she was in danger of any bodily harm from them
or to provoke either of the Kingerys to violence.
(3)
Kingery's

At

the

husband

aforesaid

fired

the

said

time
rifle

and

place,

the

when

projectile

therefrom struck the liftgate at the rear of the "Broncon
and

penetrated

the

vehicle,

shattering

or

fragmenting,

INS AND SHAPIRO
LAW OFFICES

with some of

the

bullet fragments

striking Hill on his

47 HIGHLAND AYE
SOUTHWEST

'OANOKE. \IIRGINIA

face,

neck,

and head,

whereby he received three grazing

scalp and skin wounds and several bullet fragments lodged

- 2 -

2

Other fragments struck and shattered the

in his scalp.

front windshield of the "Bronco" and struck other parts of
that vehicle.
(4)

The aforesaid violent actions of Kingery•s

husband were intentional, malicious, wilful,

and wanton,

evincing a conscious disregard for the rights of others,
and for the rights of Hill in particular.
( 5)

Kingery owned the rifle which her husband

used to fire at the Hill vehicle,
Hill as aforesaid.

damage it, and injure

She had been present on an occasion

several years earlier when her husband had fired a weapon
at a motor vehicle occupied by people supposed by him to
be trespassing on the Kingery property,
subsequently convicted of a felony.

for which he was

She also knew that on

another distinct and separate occasion before the shooting
incident at issue in this lawsuit,
convicted of a

her husband had been

crime involving a motor vehicle which was

on the Kingery property and which had been driven thereon
by supposed trespassers.
reasonable

cause

to

Therefore, Kingery knew, or had

know,

that

her

husband

had

a

propensity to intentional violent, malicious, wilful, and
wanton

conduct,

evincing

a

conscious

disregard for

the

rights of others, such as Hill, whom he considered to be
'NS AND SHAPIRO
LAW OFFICES

trespassers

on

specifically

including

inexcusable

use

the

Kingery

property, . such

conduct

.. 7 HIGHLAND AVE.
SOUTHWEST

OANOKE, VIRGINIA

of

his

unprovoked,

firearms

3-

3 -

against

unjustified,
such

and

supposed

·:·)
...
Kingery also knew, or had reasonable cause

trespassers.

to know, that her husband was legally disabled from owning
or

possessing

Mauser

any

rifle,

firearm,

as

a

including the aforesaid 7mm

result

of

his

aforesaid

felony

conviction.

(6)

Notwithstanding her knowledge of the facts

set out in the next preceding paragraph, Kingery permitted
her aforesaid 7mm Mauser rifle to remain in the Kingery
residence, regularly loaded with ammunition, knowing that
her

husband

would,

and

at

all. times

did,

have

ready,

unimpeded physical access to it, and she failed to take
any reasonable measures

to deprive him of such access.

She never expressly or impliedly restricted or attempted
to

restrict

her

consistently

instead,

by

physical

access

~olerated,

husband's use of the said rifle,

to

it

affording
as

him

aforesaid,

but,

unrestricted
she

condoned,

and permitted, and tacitly encouraged, his use

of the said weapon whenever he might wish to do so.

This

amounted to Kingery • s deliberate entrustment of the said
rifle

to

her

husband,

which

entrustment

constituted

failure to exercise due care in the premises,
knew,

or

entrusting

had
her

reasonable
rifle

to

cause
a

to

person

know,
who,

a

since she

that

she

was

because

of

his

INS AND SHAPIRO
LAW OFFICES

SOUTHWEST
IOANOKE. VIRGINIA

aforesaid

propensity

to

intentional violent,

malicious,

wilful and wanton conduct in his use of firearms and in
his treatment of supposed trespassers, was unfit to have

J
unrestricted
rifle,

or

thereby

to

to

Kingery's
Kingery

and

unimpeded

handle
cause

or

use

injury

deliberate
residence,

physical access
it,
to

because he was

others,

possession
coupled

to the said

of

with

such

the

her

likely

as

rifle

failure

Hill.
in

to

the
take

reasonable measures to deny her husband physical access to
it, therefore constituted negligence.
( 7)

Because of her knowledge of her husband • s

propensity to intentional violent, malicious,
wanton

conduct,

evincing

a

wilful and

conscious disregard for

the

rights of others, such as Hill, whom he considered to be
trespassers

on

Kingery

the

property,

such

conduct

specificially including his unprovoked, unjustified, and
inexcusable

use

firearms

of

such

against

supposed

trespassers, as alleged in paragraph (5) hereinabove, and
her deliberate entrustment of her 7mm Mauser rifle to him
notwithstanding such knowledge,
(6)

hereinabove,

the

as alleged in paragraph

aforesaid

conduct

of

Kingery's

husband toward Hill is imputed to Kingery, rendering her
liable

to

Hill

for

punitive

as

well

as

compensatory

damages.
COUNT ONE
( 8)

'INS AND SHAPIRO

As a

direct and proximate result of the

LAW OFFICES
347 HIGHLAND AVE.

aforesaid negligence of the defendant,

the plaintiff has

SOUTHWEST
ROANOKE. VIRGINIA

sustained serious wounds and personal injuries for which
he has

incurred and continues to incur medical expenses

.)
and

a

loss

of income,
and

suffered

and on account of which he has
to

continues

inconvenience,

and upset,

suffer

pain,

great

and severe emotional distress,

and from which wounds and personal injuries his body will
be permanently scarred, and other losses and damages, all
in

the

approximate

amount

of

Seventy-Three

Thousand

Dollars ($73,00.00) to date.
WHEREFORE,
respectfully

the

moves

the

plaintiff,
Court

for

by

counsel,

judgment

hereby

against

the

defendant in the amount of SEVENTY-THREE THOUSAND DOLLARS
($73,000.00)

as

and

additional

in

the

and for

actual or compensatory damages,
amount

as

and

of
for

SEVENTY-FIVE THOUSAND
exemplary

or

punitive

DOLLARS

($75,000.00)

damages,

plus interest on both of the said amounts from

January 8,

1988, and his attorneys' fees and other costs

in this behalf expended.
COUNT TWO

each

of

(9)

The plaintiff hereby repeats and realleges

the

allegations

contained

in

paragraphs

(1)

through (7), inclusive, hereinabove as if each of the same
were set out verbatim in this Count Two.
( 10)
"INS AND SHAPIRO

As a direct and proximate result of the

aforesaid negligence of the defendant,

the plaintiff has

LAW OFFICES
347 HIGHLAND AVE.

suffered damages

to his personal property,

that is,

the

SOUTHWEST
~OANOK£.

VIRGINIA

1974 Ford "Bronco 11 motor vehicle mentioned hereinabove, in
the

approximate

amount

of

($1,000.00).

6 -

6 -

One

Thousand

Dollars

': .. ·J
~·J

WHBRBFORB,
respectfully
defendant

moves

in

($1,000.00)

as

the

the
the

plaintiff,
Court

amount

for
of

by

counsel,

judgment
ONE

against

TBOUSABD

and for compensatory damages,

hereby
the

DOLLARS

and in the

additional amount of ONE TBOUSABD DOLLARS ( $1,000.00) as
and for exemplary or punitive damages,

plus interest on

both of the said amounts from January 8, 1988, and his
attorneys• fees and other costs in this behalf expended.
Respectfully submitted,
STEVEN D. HILI,,

Plaintiff

By

-<~
;;>
of Counsel

,...,

Jonathan

s.

Kurtin

LOTINS AND SHAPIRO

347 Highland Avenue s. w.
P. o. Box 180
Roanoke, Virginia 24002-0180
Counsel for the Plaintiff

riNS ANO SHAPIRO
LAW OFFICES
347 HIGHLAND AVE.
SOUTHWEST
ROANOKE. VIRGINIA

VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF CRAIG

STEVEN D. HILL

.
.
.
.
.

Plaintiff
vs.
BETTY

s.

KINGREY

Defendant

DEMURRER
LAW NO.:

391

COMES NOW the Defendant, BETTY S. KINGREY, by counsel, and
demurs to the Motion for Judgment filed herein and says that it
is not sufficient in law and ought not be prosecuted on the
following grounds:
1.

The Motion for Judgment alleges negligence on behalf

of ±he Defendant as it pertains to her ownership of a rifle
which she kept in the joint residence with her husband.
2.

On the date of the alleged intentional tort by the

Defendant's husband, the Defendant was not present during the
time or at the place wherein said conduct was alleged to have
occured.
A.WOFFICES

::R. THOMAS,
ELAND, FERRIS
~KIN.

3.

The Plaintiff has established no causal connection,

rather than allegations, between the alleged negligence of

P.C.

IANOKE,VA

Defendant for having a rifle and leaving it at the residence
and intentional wrongdoing of Defendant's husband.
4.

Additionally, negligence cannot be presumed from the

8

mere occurrence of damage as alleged by the Plaintiff.

The

Defendant has not alleged negligence establishing probable
c~use

of an event resulting in damage to the Plaintiff and

therefore has failed to establish a causal connection necessary
for his claim against Defendant.
WHEREFORE, the Defendant prays that this Demurrer be
sustained and the Motion for Judgment pending herein be
dismissed.
Respectfully submitted,
BETTY S. KINGREY

BY_Q_____;~~~-.a.IC..-.:~!.t__..c..--_
1

Of Counsel

ROBERT F. RIDER, ESQUIRE
RIDER, THOMAS, CLEAVELAND, FERRIS & EAKIN, P.C.
P. 0. BOX 1791
ROANOKE, VIRGINIA 24008-1791
Counsel for the Defendant
CERTIFICATE OF
I hereby certify that on

MAI~

the~~y

of January, 1989, I

mailed a true and correct copy of the foregoing Demurrer to
Jonathan S. Kurtin, LUTINS AND SHAPIRO, P. 0. Box 180, Roanoke,
.AWOFFICES

,ER. THOMAS.
lELAND, FERRIS

Virginia

24002-0180.

EAKIN. P.C.
::>ANOKE,VA

ROBERT F. RIDER

9

...)

VIRGINIA:
IN THE CIRCUIT COURT FOR-THE COUNTY OF CRAIG

STEVEN D. HILL
Plaintiff

.
.
.

vs.
BETTY S. KINGREY
Defendant

GROUNDS OF DEFENSE
LAW NO.

391

COMES NOW the Defendant, Betty s. Kingrey, by counsel, and
for her grounds of defense to the Motion for Judgment filed
herein says as follows:
1.

The Defendant was not present on or about the time as

alleged in the Motion for Judgment in this cause at any of the
places as set forth.

Therefore, your Defendant was unaware of

any actions contemplated or taken or about to be taken by her
husband, Frank Kingrey, as alleged.

Defendant denies the

allegations as contained in paragraphs 1 through 10 of the
Motion for Judgment and calls for strict proof of the same.
2.

Defendant denies that she is liable to the Plaintiff

in the amount of One Hundred Fifty Thousand Dollars
AWOFFICES

::R, THOMAS,
ELAND, FERRIS
::AKIN, P.C.

($150,000.00) or any other amount by reason of the facts set
out in the Plaintiff's Motion for Judgment.

IANOKE. VA

WHEREFORE, Defendant prays that this action against her be
dismissed and that she recover of the Plaintiff her costs in
this behalf expended.

0f

on

10

FCH~ in the Clerk's Office of the Circuit Court
ratg County, Virginia

the~ay of ~ \J.l-I.Igft

{~"1-~t\Cierk
-._;_~.,__,---lJO.C.

.)

BETTY S. KINGREY

BY:
Robert F. Rider, Of Counsel
ROBERT F. RIDER, ESQUIRE
RIDER, THOMAS, CLEAVELAND, FERRIS & EAKIN, P.C.
P. 0. BOX 1791
ROANOKE, VIRGINIA 24008-1791
Counsel for the Defendant
CERTIFICATE OF
I

hereby certify that on the

MA~~

J!{!!!1;;.y of September,

1989,

I mailed a true and correct copy of the foregoing Grounds.of
Defense to Jonathan

s.

Kurtin, Esquire, LUTINS & SHAPIRO, P. 0.

Box 180, Roanoke, Virginia

24002-0180.

RO

.AWOFFICES

tER, THOMAS,
lELAND. FERRIS
EAKIN. P.C.
:>ANOKE. VA

11

)

THE

COURT

INSTRUCTS

THE JURY THAT your verdict must be

based on the facts as you find them and on the law contained in
all of these instructions:
The issues in this case are:
(1)

was the defendant negligent?

(2)

If she was negligent,

was her negligence a proximate

cause of the injury?
On these issues the plaintiff has the burden of proof.

(3)

If the plaintiff is entitled to recover, what is the
amount of his damages?

?

On this issue the plaintiff has the burden of proof.

Your

decision

on

these

issues

instructions that follow.

12

must

be governed by the

)

THE COURT INSTRUCTS THE JURY that when a party has the
burden of proof on an issue, then he must prove that issue by
the greater weight of

all

the evidence.

called the preponderance of the evidence.
which you find more convincing.

This is sometimes
It is that evidence

The testimony of one witness

whom you believe can be the greater weight of the evidence.

13

3

- .. )

THE

COURT

INSTRUCTS

THE

JURY

THAT

you

shall

find

your

verdict for the plaintiff if he has proved by the greater weight
· of.the evidence that:

(1)

the defendant was negligent; and that

(2)

the

defendant's

negligence

was

A t'

~

&e%9

proximate

cause of the plaintiff's injuries and damages.
You shall find your verdict for the defendant if:
( 1)

the plaintiff failed to prove either or both of the
two elements above;

14

_)

t

THE COURT INSTRUCTS THE JURY THAT a proximate cause of an
injury,

or damage

is a cause which in natural and continuous

sequence produces the injury, or damage.

It is a cause without

which the injury, or damage would not have occurred.

15

5

··.)

THE COURT INSTRUCTS THE JURY THAT the following facts have
been conclusively established in the case of Steven D. Hill v.
Betty

s.
1.

1988,

Kingrey, to-wit:
That at approximately 9:45 p.m., on Friday, January 8,

Steven

inadvertently

D.

Hill,

came

upon

and

his

wife,

Kimberly

lands owned by Frank

w.

R.

Hill

Kingrey and

Betty Kingrey, husband and wife.
2.
lands

That at the time Steven and Kimberly Hill came upon the

of Frank and Betty Kingrey they

were travelling in a

motor vehicle.
3.

That while upon the lands of Frank and Betty Kingrey

the Hills operated the motor vehicle upon a drive or lane on the
property of Frank and Betty Kingrey.
4.

That neither Kimberly Hill nor Steven Hill in any way

threatened the physical safety of Frank Kingrey or of any person
living on, or present on, the lands of Frank and Betty Kingrey
at the time and date aforesaid.
5.

That while Steven and Kimberly Hill were upon the lands

of Frank and Betty Kingreythey did not litter, nor engage in any
behavior in any way offensive.
6.

That Frank

w.

Kingrey had, previous to January 8, 1988,

been convicted of a felony involving the discharge of a firearm
at or toward a person who the said Mr. Kingrey considered to be
a

trespasser upon real estate owned or controlled by Frank

Kingrey, and his wife.

16

w.

7.

That as a result of the conviction of the felony as

cited in the preceding paragraph Frank

w.

Kingrey was prohibited

by law from possessing a firearm.
8.

The firearm discharged by Frank

w.

Kingrey on January

8, 1988, was a 7mm Mauser rifle.
9.

That Betty Kingrey owned the

7mm Mauser rifle with

which her husband fired upon the Hill vehicle, damaged it, and
injured Steven Hill.
10.

That Betty Kingrey had been present on/or about July

16, 1978, in Craig County, Virginia, when her husband, Frank

w.

Kingrey, did unlawfully shoot at a motor vehicle occupied by one
or more persons whereby the

life of such persons was put in

peril.
11.

That

notwithstanding

the

felony

conviction

of

her

husband, Frank Kingrey, Betty Kingrey maintained as recently as
October

28,

1988,

that Frank Kingrey was not wrong in having

discharged a firearm on/or about July 16, 1978, in Craig County
Virginia,

but rather that he had been in the act of protecting

his life when he discharged a firearm on/or about July 16, 1978,
under the circumstances which resulted in his felony conviction.
12.

That Betty Kingrey permitted her 7mrn Mauser rifle to

remain in the Kingrey residence during periods of her absence.

17

.......J
-~

13.
remained

That
in

the

while

the

residence

7mm Mauser
during

rifle

periods

of

Betty

Kingrey

of Betty Kingrey's

absence the firearem was not under lock or key, not disabled,
nor was any other means or mechanism placed into effect by Betty
which would prevent Frank from having ready access to and use of
the 7mm Mauser rifle.
14.

That Betty Kingrey never instructed her husband not to

handle the 7mm Mauser rifle during her absence.
15.

That Betty Kingrey never instructed her husband not to

handle or fire the 7mm Mauser rifle during her absence.
16.
her

That Betty Kingrey consistently afforded Frank Kingrey,

husband,

unrestricted

physical

rifle.

18

access

to

her

7mm Mauser

·)

THE COURT INSTRUCTS THE JURY that during the trial evidence
was introduced that a witness had previously made· a statement
that was inconsistent with his testimony at this trial.

The ·

only

its

purpose

for

which

that

evidence

bearing on the witness's credibility.

was admitted was

It is not proof that what

the witness may have said earlier is true.

.•

19

'·

.J

7

THE COURT INSTRUCTS THE JURY that you are the judges of the
facts, the credibility of the witnesses, and the weight of the
You may consider the appearance and manner of the

evidence.

witnesses on the stand,

their ·intelligence,· their opportunity

for knowing the truth and for having observed the things about
which they testified, their interest in the outcome of the case,
their

bias,

inconsistent

and,

if

statements,

any
or

have

been

whether

shown,
they

their

have

prior

knowingly

testified untruthfully as to any material fact in the case.
You may not arbitrarily disregard believable testimony of a
witness.
the case,

However, after you have considered all the evidence in
then you may accept or discard all or part of the

testimony of a witness as you think proper.
You are entitled to use your common sense in judging any
testimony.

From these things and all the other circumstances of

the case, you may determine which witnesses are more believable
and weigh their testimony accordingly.

20

THE COURT INSTRUCTS THE JURY THAT if you find your verdict
in favor of the plaintiff, Steven Hill, then in determining the
damages to which he is

entitled you may consider any of the

following you believe by the greater weight of the evidence was
caused by actions of the defendant:
(1)
(2)

all physical injury the plaintiff suffered;
any mental anguish suffered in the past and any that

may be reasonably expected to occur in the future;
(3)

any disfigurement;

(4)

any inconvenience the plaintiff suffered;

(5)

all medical expenses incurred in the past and any that

may be reasonably expected to occur in the future;
(6)

any loss of earnings.

You

may

consider

in

awarding

compensatory

damages

the

insulting character of the injury, and for other circumstances
which make the act of the defendant appear more serious, if any

-

of these things are shown by the evidence.
Your verdict should be for

such sum as will fairly and

fully compensate the plaintiff for the damages sustained.

21

',·.
·l
~J

~j
THE COURT INSTRUCTS THE JURY that the burden •

on eaeR.

plaintiff to prove by the greater weight of the evidence each
;9.

item of damage he

~

she claims and to prove that each item was
.
.&1caused by the defendants conduct. Be ·a• she is not required to

proved

the

exact

sufficient facts

amount

of

such

damages,

but

If a plaintiff fails to do

,1.!3e~

show

and circumstances to permit you to make a

reasonable estimate of each item.
so, then he,

must

ahe, cannot recover for that item.

22

v

JO
THE COURT INSTRUCTS THE JURY THAT negligence is the failure
to use ordinary care.

Ordinary care is that care which a. reason-

able person would exercise under all of the circumstances of this
case.

23

.•

··)

~

VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF CRAIG
STEVEN D. HILL
Plaintiff
v.
BETTY S. KINGREY
Defendant
and
KIMBERLY R. HILL
Plaintiff

)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)

v.

)

BETTY S. KINGREY

)
)
)
)

Defendant

MOTION
Law No. 391 and 392

Comes now, the defendant, Betty

s.

Kingrey, by counsel, and

moves this Court to set aside the jury verdict in this case as
being contrary to the law and evidence of the case.

i
n

~·

c

.;;

Defendant

respectfully presents the following points in support of this
motion:
1.

The Court's failure to grant Defendant's Motion to
Strike the Evidence constitutes reversible error.

2.

The evidence fails to support a finding that Defendant
entrusted her firearm to her husband.

LAW OFFICES

:IER. THOMAS.
VELAND, FERRIS
t

3.

The evidence fails to support a finding that Defendant
knew or reasonably should have known that her husband

EAKIN, P.C.

:OANOKE,VA

was reckless or incompetent.
4.

Defendant's entrustment of a firear.m was not the
proximate cause of the Plaintiff's injuries.
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A memorandum of law in support of the above assignments of
error is attached hereto and adopted as part of this motion.
WHEREFORE, in consideration of the preceding, the Defendant
respectfully moves to have the jury's verdict set aside as being
contrary to the law and evidence in this case pursuant to Section
8.01-430 of the Code of Virginia.

RESPECTFULLY SUBMITTED,
BETTY S. KINGREY

By~
Robert F. Rider

Robert F. Rider
RIDER, THOMAS, CLEAVELAND, FERRIS
P. o. Box 1791
Roanoke, Virginia 24008-1791
(703) 344-3233
Of Counsel for Defendant

&

EAKIN, P. C.

CERTIFICATE OF MAILING
I

hereby certify that on

the~)~ of OctOber,

1991,

I

mailed a true and correct copy of the foregoing Motion to Jonathan

s. Kurtin, Esquire, Lutins & Shapiro, P. 0. Box

180, Roanoke,

Virginia 24002-0180, counsel for Plaintiff.

Robert F. Rider
LAW OFFICES

)ER, THOMAS,
VELAND, FERRIS

: EAI<IN, P.C.
OANOKE,VA
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF CRAIG
STEVEN D. HILL

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff
v.
BETTY S. KINGREY
Defendant
and
KIMBERLY R. HILL
Plaintiff

MEMORANDUM OF LAW
Law No. 391 and 392

)

v.

)
)
)
)
)

BETTY S. KINGREY
Defendant

STATEMENT OF CASE
Plaintiffs

instituted

this

action

against

Defendant

for

negligent entrustment of a firearm arising out of an incident in
January 1988 in which Defendant's husband allegedly used her rifle
to cause injury.
On August 26, 1991, a jury trial was held.
~:;

At the close of

the plaintiffs' evidence, Defendant moved to strike the evidence as
being insufficient to sustain a verdict against her.

The court

granted the motion as to plaintiff Kimberly R. Hill but denied the
LAW OFFICES

DER, THOMAS,

motion as to Steven D. Hill. Defendant renewed her motion to strike

WELAND, FERRIS
ic EAKIN, P.C.
~OANOKE,

after presenting her evidence.

The court took said motion under

VA

advisement pending submission of a memorandum in support.
The jury found Defendant guilty of negligent entrustment and
awarded the plaintiff damages in the amount of $25,000.00.
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ISSUES
I.

WHETHER THE EVIDENCE SUPPORTS THE JURY'S FINDING
THAT DEFENDANT "ENTRUSTED" HER FIREARM TO HER
HUSBAND.

II. WHETHER THE EVIDENCE SUPPORTS THE JURY'S FINDING
THAT DEFENDANT KNEW OR REASONABLY SHOULD HAVE
KNOWN HER HUSBAND WAS RECKLESS OR INCOMPETENT.
III. WHETHER DEFENDANT'S "NEGLIGENT ENTRUSTMENT" WAS THE
PROXIMATE CAUSE OF PLAINTIFF'S INJURIES.

Virginia has adopted the doctrine of negligent entrustment.
See generally, Denby v. Davis, 212 Va. 836, 188 S.E.2d 226 {1972);
Laughlin v. Rose, 200 Va. 127, 104 S.E.2d 782 (1958).

Under this

doctrine, an owner of a dangerous instrumentality is liable if he
knows, or has reasonable cause to know, that he was entrusting his
chattel to an unfit individual likely to cause injury to others. 1
Denby v. Davis, 212 va. 836 (1972).
Thus,

in

an

action

premised

on

negligent

entrustment,

plaintiff must prove the following: (1) entrustment of a chattel;
(2) the entrustee·was incompetent, inexperienced or reckless; (3)
the entrustor knew or had reason to know of the en trustee's
condition or propensities; and (4) entrusting the chattel caused
plaintiff's injuries.
Defendant

Restatement of Torts, 2d

submits

that

the

evidence

§§

in

insufficient to sustain the verdict against her.

308, 390 (1965).
this

case

is

First, Defendant

submits that the evidence fails to support a jury finding that
LAWOFFICES _........,_ _ _ _ _ _ __

::>ER. THOMAS,
N'ELANo. FERRis
, EAKIN.

1

"One who supplies directly or through a third person a
P.c.cha tel for the use of another whom the supplier knows or has
on to know to be likely because of his youth, inexperience, or
rwise, to use it in a manner involving unreasonable risk of
ical harm to himself and others who the supplier should expect
to hare in or be endangered by its use, is subject to liability
for physical harm resulting to them. Restatement§ 390 (1965).

27

defendant entrusted the firearm to her husband.

Second, even if

the evidence supports a finding of entrustment, the evidence fails
to support a finding that she knew or had reasonable cause to know
of her husband's propensity to cause injury.

Finally, Defendant

submits that her "entrustment" of the firearm was not the proximate
cause of the Plaintiff's injuries.
I. Defendant Did Not "Entrust" Her Firearm to Her Husband.
To have an entrustment, the owner of the property must give
permission to the entrustee to use the property.
Jones,

310

S.E.2d

272

(Ga.App.

1983),

the

In Grant v.

court

found

no

entrustment where the employee had taken a vehicle without the
owner's knowledge and consent.

See also, Central Mutual Ins. Co.

v. Cain, 377 so.2d 579 (La.App. 1979).
The testimony establishes that defendant gave no express
permission to her husband to use the firearm.

Since Defendant gave

no express permission, any permission must be implied.

To have

implied permission, the record must contain a pattern of conduct.
Denby v. Davis, Adm., 212 va. 836 (1972).
No such pattern of conduct has been established here.

The

testimony was entirely void of any evidence that defendant's
husband was permitted to use the firearm on prior occasions.

The

court simply cannot construe her ownership of the gun as implied
LAW OFFICES

OER. THOMAS,
~VELANO,

FERRIS

permission to use the gun.
The evidence must show that Defendant "entrusted" her firearm

ic EAKIN. P.C.
~OANOKE,

VA

before liability attaches and the evidence presented fails to
support this finding.

Accordingly, this Court must set aside the

jury's verdict as being contrary to the law and evidence.
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/

II.

Defendant Did Not Know Nor Should She Have
Reasonably Known Her Husband Was Reckless or Incompetent.

Even if the facts implicitly support an entrustment, the
plaintiff must establish that Defendant knew or should have know
that her husband was reckless or incompetent.

The theory of

negligent entrustment is based on foreseeability.

As noted by the

court in Meija v. Erwin, 726 P.2d 1032 (Wash.App. 1986),
We recognize that the entrustor is only responsible for
the subsequent negligent acts of the entrustee if a
reasonable man could have foreseen the negligent acts;
and that when the foreseeability of harm stems from past
conduct, it must be conduct ~ repetitive as to make its
reoccurrence foreseeable.
citing Curley v. General Valet Serv. Inc., 311·A.2d 231, 241 (Md.
1973).
The only evidence in the record which could possibly support
this

finding

was

Defendant's

knowledge

that

several

years

(approximately ten (10)) prior to the alleged entrustment, her
husband had been convicted of unlawful wounding when he was
involved in an altercation with some trespassers.
In Meija, supra, the court found as a matter of law, that a
son's citations and accident eleven years before the prior alleged
entrustment was too remote to permit the question of his father's
alleged negligence to go to the jury. Similarly, that Defendant
knew husband was involved in an incident involving trespassers
several years before the alleged entrustment
LAW OFFICES

cannot serve as the

DER. THOMAS,

basis for her knowledge at the time of the alleged entrustment that

WELAND, FERRIS
ic EAKIN. P.C.

her husband was reckless.

~OANOKE,VA

The evidence fails to support a finding that Defendant knew or
should have known her husband would recklessly handle her firearm.
Accordingly, this Court must set aside the jury's verdict as being
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J
contrary to the law and the evidence.
III. Defendant's Entrustment of a Firearm Was Not The
Proximate Cause of Plaintiff's Injuries.
In addition to entrusting a firearm and knowledge that the
en trustee may be reckless, the act of entrustment must be the
proximate cause of the alleged injury.

Here, any injury plaintiff

suffered was caused by the deliberate acts of Defendant's husband,
not the Defendant's entrustment of her firearm.
The record shows that Defendant knew her husband was on parole
and therefore was not supposed to possess any weapons.

This fact

could not have possibly contributed to her husband's deliberate
action of shooting the firearm.
Va.

127

(1958) (mere

See, Laughlin v. Rose, Adm'x, 200

fact that operator of motor vehicle was

unlicensed does not of itself make owner liable for injury caused
by operation of vehicle where violation of statute has no causal
relation to the injury.).
This conclusion is consistent with the principle that a wife
is not jointly liable with her husband for a wrong perpetrated by
him where she did not actually participate.
Section 55-37.
~·

not

even

home

Code of Virginia,

Here, the evidence establishes that Defendant was
at

the

time

the

alleged

incident

occurred.

Consequently, any entrustment of the firearm to her husband was not
the proximate cause of plaintiff's injuries.
LAW OFFICES

IIDER, THOMAS,
AVELANO, FERRIS
& EAKIN, P.C.

CONCLUSION
In conclusion, Defendant never expressly or implicitly gave

ROANOKE. VA

her husband permission to use her firearm.

Thus, she did not

"entrust" her firearm to her husband.
Even i f she did entrust the firearm, the record contains no

30

)

evidence

of

repetitive

conduct

to

apprise

Defendant

of

her

husband's propensity for recklessness at the time of the alleged
entrustment.

Defendant's knowledge of a remote incident involving

other trespassers does not support a finding that she knew or had
reason to know her husband would act recklessly on the occasion at
issue.
Finally, Defendant's actions in no way were the proximate
cause of plaintiff's injuries.

Any injuries plaintiff suffered

were rendered by the deliberate and individual acts of Defendant's
husband while she was not present.
For these reasons, Defendant respectfully moves this Court to
set aside the jury's verdict and enter judgment for the Defendant.
RESPECTFULLY SUBMITTED,
BETTY S. KINGREY ~

By:~:?£
Robert F. Rider
Robert F. Rider
RIDER, THOMAS, CLEAVELAND, FERRIS & EAKIN, P. C.
P. o. Box 1791
Roanoke, Virginia 24008-1791
(703) 344-3233
Of Counsel for Defendant
CERTIFICATE
I hereby
'-AWOFACES

tiOER. THOMAS.
:AVELAND. FERRIS
& EAKIN, P.C.

I

mailed a true and correct copy of the foregoing Memorandum of Law
to Jonathan

s. Kurtin, Esquire, Lutins & Shapiro, P. o. Box 180,

ROANOKE. VA

Roanoke, Virginia 24002-0180,

Couns:~

c
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Robert F. Rider

VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF CRAIG
)
)
)
)
)
)
)
)
)

STEVEN D. HILL
Plaintiff
v.
BETTY

s.

KINGREY
Defendant

REPLY MEMORANDUM OF LAW
Law No. 391

STATEMENT OF THE CASE
The

plaintiff,

Kimberly

R.

Hill,

does

not

contest the Court's rulings; accordingly, this memorandum
is limited to a discussion of the case of Steven D. Hill
vs. Betty

s.

Kingrey.

The defendant's statement of the proceedings is
When

incorrect.

g
c:

the

defendant

renewed

o.

her motion to

strike against the plaintiff,

Steven

Hill, the Court

denied the motion to strike.

After the jury verdict the

;l

defendant made a motion for judgment notwithstanding the
verdict.

It

advisement

pending

argument.

This

reviewing

a

was

is

motion

that

motion

which

submission of
important
for

legal

was

taken

authorities

LAW OFFICES

judgment

notwithstanding

verdict is the only proper standard to be applied.

SOUTJoiWEST
ROANOKE. VIRGINIA
0
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and

in that the standard for

riNS AND SHAPIRO

3•7 HIGHLAND AVE

under

the

Further, it is important to note that no court
reporter took down the testimony and that no transcript
Accordingly,

is available.
the
upon

defendant
the

makes

in his argument counsel for

assertions which are based solely

recollection

of

counsel

for

the

defendant.

Whether or not such assertions were either the evidence
presented

2£

the

jury's

recollection

of

the

evidence

presented is not capable of being ascertained.
Still

further,

,!!!!! perhaps !!2!j: importantly,

the defendant presented no instructions for consideration
by the Court and the instructions which were eventually
given to the
defendant.

jury were given without objection by the

Hence, when counsel for the defendant argues

as to the elements of negligent entrustment the defendant
argues a position which she has waived to the extent that
the defendant concurred in the instructions given to the
jury.

Certain instructions represented admissions by the

defendant that facts had been established as a matter of
law and that the function of the jury was circumscribed
by such incontestable matters.

This is consistent with

those matters which were admitted in response to requests
for admission and which became the subject of instruction
AND SHAPIRO

by the Court to the jury.

IW OFFICES
~IGHLAND

AV£

OUTHWEST
~OICE •

..,IRGINIA

- 2 -
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ISSUES

Virginia Code
defendant's motion,

Sect~on

8.01-430, as cited in

th~

controls when the verdict of a jury
That the defendant

is to be set aside after verdict.

relies upon this statute in her motion in consistent with
the plaintiff's statement of the case, as hereinabove set
out,

and inconsistent with the defendant's statement of

the case.
Although
interpreting
Section

and

controls

229

in

is

a

substantial . body of law

expounding

Va.

this

upon

1985

the

8.01-430

Koulizakis,

there

524,

case

decision

states

as

the

clearly

the
as

provisions

of

of

~

Brown

principle
if

it

had

which
been

It is held in

written with the aid of a crystal ball.

Brown that one of the most fundamental principles of tort
litigation

is

that

issues of

negligence and

proximate

~ ~·

cause are questions of fact for

The motion under Code Section 8. 01-430 may be
sustained

only

support it.
Oil
i

AND SHAPIRO

HIGHLAND AYE

~'

if

w. s.

the

verdict

Forbes

~

is

without evidence to

Company

~

Southern Cotton

130 va. 245 (1921), went so far as to hold that

the verdict may not be set aside under Section 8. 01-430
even

if

there

is

a

great

iOUTHWEST

'fOKit. VIRGINIA

-

3 -
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preponderance

of

evidence

.......

against the verdict; nor is it sufficient that the judge,
if on the jury, would have rendered a different verdict.
The weight of a

jury • s

verdict when there is evidence

upon which it can be based, is not to be overborne by the
trial judge's disapproval.
Accordingly,

the

standard

by

which

such

a

motion must be tested is an extremely high hurdle; one
which the losing party must attempt to climb over.

The

object of creating such a high hurdle is to put an end to
the action in the trial court and to put the losing party
Clark~

to a writ of error.
This

is a

well

Hugo, 130 va. 99 (1921).

settled policy in Virginia law and one

which accomplishes reasonable and commendable purposes.
I

There

was

a

plethora

evidence

to

prove

The jury heard how the firearm was placed

entrustment.

in the trailer by the wife (defendant,

Betty Kingrey).

The

to

weapon

(Frank

was

simply

Kingrey),

testimony

by

when

left
the

available
wife

knowledge

of

persons.

The

departed.

the

husband

There

was

the husband that others had come to the

trailer and used the firearm.
S AND SHAPIRO

of

such

use

of

the

Yet, the wife denied any
firearm

by

those

same

L.AW OFFICES
'HIGHLAND AVE.

only reasonable and possible conclusion

SOUTHWEST
ANOICE. VIRGINIA

-4-
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.....

which

can

be

drawn

is

that

husband

had

dominion

and

concerning

the

size

the

control over the firearm.
Further

evidence

of

area in which the firearm was stored, the appearance, and
particularly the odor of a recently fired firearm,
such that the

was

jury could not only reasonably conclude

that Betty must have known of the use of the firearm, but
that she was practically forced to become aware of such a
circumstance.
II

Addressing the element that Betty Kingrey did
not know nor should she have known that her husband was
reckless or incompetent reveals an abundance of evidence
to support the jury's verdict.

Although the evidence did

establish that there was approximately ten years between
the

two

evidence

shooting
~

incidents involving her husband,

the

revealed that bridging the gap between the

two shooting

incidents was at least one other incident

involving

third

Kingrey.

a

party

innocently

on

the

land

of

Further, the evidence also revealed to the jury

that throughout the time period Betty Kingrey voluntarily
S AND SHAPIRO

and

consciously

reenforced

LAW OFFICES
'HIGHLAND AVE
SOUTHWEST
ANOKE. VIRGINIA

-5 -
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her

husband • s

position and

encouraged him in his actio.ns.

This came out through her

deposition and her admission in response to requests for
admission wherein it was made

plain that she believed

that Frank Kingrey acted properly in his use of a firearm
when he shot at those who came upon his lands.
III
Lastly, turning to the proximate cause issue it
is apparent that the firearm was the instrumentality used
to inflict plaintiff's injuries.
as hereinabove recited,

It is further apparent,

that defendant aided,

abetted,

and encouraged her husband in his misuse of firearms.

It

was that aiding, abetting, and encouraging which made the
providing of a readily available firearm to Frank Kingrey
the proximate cause of plaintiff's injuries.
Accordingly,

the

defendant's

conclusion

that

Betty never expressly or implicitly gave Frank permission
to

use

counsel's

the

view of

credibility

i AND SHAPIRO

of

evidence

is

simply

and

witnesses
a

and

determination

and

cannot,

overturned.

AW OFftiCES
KIGHLANO AYE

lOUTHWEST
HOKE. VIRGINIA

-

6 -
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only

defendant's

The jury weighed the

the evidence.

the

such

contrary.
competent

firearm

determined
was

to

supported

under existing

law,

the
by
be

defendant's

Likewise,

counsel's

statement

" ••• the record contains no evidence of repetitive conduct
to apprise defendant of

her husband • s

propensity •• •• is

contradicted by evidence which was competent, admissible,
and admitted, and which gave the jury a substantial basis
upon

which

to

conclude

that

Betty well

knew,

indeed

encouraged, her husband's propensity to injure strangers
coming upon the lands of Kingrey.
Lastly,
the

jury

to

injuries and,

be

the defendant's actions were found by
the

proximate

once more,

cause

of

plaintiff's

there was more than sufficient

evidence for the jury to make such a determination.
Because the evidence created a

jury issue and

because the jury found against the defendant this Court
ought not set aside the jury's verdict and grant judgment
contrary

to

the

jury's

verdict.

The

jury's

verdict

should be entered up and final judgment given in favor of
the plaintiff and the defendant put to her writ of error
should the defendant be so advised,

all in accord with

the existing law of the Commonwealth of Virginia.
Respectfully submitted,
STEVEN D. HILL
; AND SHAPIRO

a.w

OFFICES

HIGHLAND AVE
>OUTHWEST
I\IOKE. \'IRGIMIA

- 7 -
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)
'

Jonathan s. Kurtin
LUTINS and SHAPIRO
347 Highland Avenue, SW
P.o. Box 180
Roanoke, Virginia 24002-0180
Of Counsel for Plaintiff
CERTIFICATE
I
correct

hereby

copy

of

certify
the

that

foregoing

I
to

mailed
Robert

a

true
F.

and

Rider,

Esquire, Rider, Thomas, Cleaveland, Ferris & Eakin, P.o.
Box

1791,

Roanoke,

Virginia

24008-1791,

.,.A..

defendant, this 2~~ day of October, 1991.

S AND SHAPIRO
.AW OFFICES
' KICHLAND AVE
SOUTHWEST
~HOKE.

VIRGINIA

-

8 -
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counsel

for

)
VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF CRAIG
STEVEN D. HILL,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff,
v.
BETTY S. KINGREY,
Defendant.
and
KIMBERLY R. HILL,
Plaintiff,
v.
BETTY S. KINGREY,
Defendant.

LAW NO. 391 and 392

REPLY MEMORANDUM OF LAW·
Defendant,

Betty

s.

Kingrey,

by

counsel

submits

this

Memorandum in response to plaintiff's Reply Memorandum of Law.
Defendant stands corrected as to the statement of proceedings and
acknowledges that this court is reviewing the evidence pursuant to
a motion for a judgment notwithstanding the verdict.

In reviewing

a judgment notwithstanding the verdict, the trial court must view
the evidence in the light and with all reasonable inferences most
•WOFFICES

:R, THOMAS,
~LAND,

FERRIS

favorable to the party who secured the jury's verdict.

Cramer v.

West Virginia Dept. of Hwvs· 375 s.E.2d 568 (W.Va. 1988).

:AKIN. P.C.
A.NOKE, VA

Preliminarily, Plaintiff's argument about Defendant's failure
to present jury instructions or to raise objections merely clouds
1

40

Filed in the Clerk's Office of the Circuit Court
of Craig ~J'ty, Virginia

on the

~

(,.~·

Clay of . 1b?:
~.3 ./brtfltnt_ _

19.ilClerk

-----------------------

.ct

.)
the issues before this court.

Jury instructions do not change the

black letter law as to the elements of negligent entrustment.
Accordingly, the plaintiff must prove the elements of negligent
entrustment as set forth in Defendant's prior Memorandum of Law.
Defendant does not deny'that a jury's verdict must be given
great respect. However, Plaintiff's assertion that the issues of
negligence and proximate cause are

fac~ual

questions for the jury

fails to recognize that while this is "ordinarily" so, Brown v.
Koulizakis, 229 Va. 524 (1985), a trial court may, under proper
circumstances, set aside the jury's verdict.

Code of Virginia, S

8.01-430.
Code Section 8. 01-430 empowers the court to overrule the
jury's verdict when there has been "a plain deviation from right
and justice." See, Forbes and Co. v. Southern Cotton Oil Co.
Portsmouth v. Houseman, 109 Va. 554, 65

s.E. 1 (1909). That the

trial judge has this power necessarily means that he must, to some
extent at least, pass upon the weight of the evidence. See,
Cloutier, Adm' r v. Gas Corp., 202 va. 646 ( 1961).

Additionally, "a

jury's verdict must rest on facts proven, fair inferences therefrom
or circumstances having a tendency to establish the necessary
facts."

Id. at 651.

Plaintiff contends that the following facts prove negligent
<loW OFFICES

~R.

THOMAS,

ELAND. FERRIS
~KIN.

(1)

A

verbal confrontation between Defendant's husband and

P.C.

ANOKE,VA

1

entrustment:

trespassers on their land which did not involve a firearm.
(2) Mrs. Kingrey's attitude regarding her husband's desire to
2

41

.)
protect their property.
(3) The presence of the odor of a recently fired firear.m and
the close proximity in which they lived.
Every person is

entitled to

enjoyment of his own land.

the exclusive and peaceful

Tate v. Ogg, 170 va. 95, 99, 195 S.E.

496 ( 1938). Plaintiff refers to a verbal confrontation between
Defendant's husband and some trespassers.
incident did not involve a firearm.

Significantly, this

Thus, it would have no

relevance on Defendant's knowledge that her husband was reckless or
incompetent to handle a firear.m.

The actions of Defendant's

husband were entirely within the limits of the law.
Nor, can one fairly infer such knowledge from Mrs. Kingrey's
opinion of her husband's actions regarding trespassers on their
property.

Her opinion merely reflects the status of Virginia law,

that a man has a right to the exclusive enjoyment of his property.
Accordingly, Plaintiff has failed to carry its burden of proof that
Defendant knew or should have know that her husband was reckless or
incompetent.
Plaintiff relies upon testimony of others that they fired the
weapon and of the odor of a recently fired weapon as evidence of
entrustment.

That others had used the firearm does not establish

that Defendant gave her husband permission to use the weapon.
AWOFFICES
~R.

THOMAS,
'ELAND, FERRIS

The

evidence established that Defendant was not even home when the
alleged incident occurred.

EAKIN, P.C.
)ANOKE,VA

Furthermore, the presence of the odor of a recently fired
weapon is proof only that a firearm was used, not the source of who
3

42

fired the gun. Plaintiff failed to establish that Defendant's
husband was the individual who created this odor.

Thus, the

significance of the firearm odor cannot be considered of any
probative value on the element of entrustment.
Finally, the size of the area in which the firearm was stored
does not support the element of entrustment.

That the Defendant

and her husband did not live in a huge house does not per.mi t
reasonable inference that Defendant gave her husband permission to
use her property.

Accordingly, Plaintiff has failed to prove the

element of entrustment.
Finally, Plaintiff's statements about the basis for counsel's
argument being unascertainable is completely in error.

Of course,

Defendant presents the facts as he recalls them; Plaintiff does
likewise.

Moreover,

Plaintiff fails

to present

facts which

contradict Defendant's recollection of the evidence. It is for the
court to decide the issues presented based upon its recollection.
Plaintiff has failed to carry his burden of proof on the
elements

of

negligent entrustment.

A verdict

resting upon

confusion or sympathy is an unjust verdict and this court must
accordingly set it aside.
RESPECTFULLY SUBMITTED,
BETTY S. KINGREY
A.WOFFICES

!::R, THOMAS.
ELAND. FERRIS
~KIN, P.C.
IANOKE.VA

BYe;;~
ROBERT F. RIDER
RIDER, THOMAS, CLEAVELAND, FERRIS & EAKIN
P. 0. BOX 1791
ROANOKE, VIRGINIA 24008-1791
(703) 344-3233
4

43

CERTIFICATE OF
I hereby certify that on the )

~
day of November, 1991, I

mailed a true and correct copy of the foregoing Rely Memorandum to
Jonathan s. Kurtin, Esquire, Lutins & Shapiro, P. o. Box 180,
Roanoke, Virginia 24002-0180, Counsel for Plaintiff.

ROBERT F. RIDER

.AWOFFICES

ER. THOMAS,
'ELAND, FERRIS

EAKIN, P.C.
)ANOKE, VA
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1701) 885-8Sit

Mr. Jonathan s. Kurtin
Lutins and Shaprio
P.O. Box 180
Roanoke, VA
24002-0180
RE:

Mr. Robert F. Rider
Attorney at Law
P.O. Box 1791
Roanoke, VA 24008-1791

Steven D. Hill v. Betty

s.

Kingrey

This matter was tried by a jury on August 26, 1991. After a
verdict in favor of the Plaintiff was returned, the Defendant made a
Motion to set aside the jury's verdict and requested leave to file a
brief in support of his Motion. The final brief was filed on November
4, 1991.
The Court was prepared to dictate its opinion letter when it
received Mr. Kurtin's letter of December 3, 1991. The Court makes no
apology for the delay in this matter and frankly, is offended by the
innuendo that this delay is attributed to the Court. The matter was not
mature for consideration by the court until November 4, 1991. Given the
amount of time granted counsel to brief this matter, a month for the
Court to consider and rule on same is certainly not unreasonable.
The Court has reviewed the respective Memoranda of counsel in
support of and in opposition to the Motion to set aside the jury's
verdict. The legal standard that the Court must follow in this issue
is clear.
The Court cannot set aside that verdict unless the verdict nis
contrary to the evidence, or without evidence to support it." Code of
Virginia, 1950, as amended, Section 8.01.430. The power conferred on
the trial judge under Virginia Code Section 8.01-430 to set aside a jury
verdict
can only be exercised where the verdict is plainly wrong
or without credible evidence to support it. · If there
is a conflict in the testimony on a material point, or
if reasonable men may differ in their conclusions of fact
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f;om the evidence, or if the conclusion is
upon the weight to be given the testimony, the
tria1~judge·cannot substitute his conclusion for that of
the jury merely because he would have voted for a
different verdict if he had been on the jury. The weight
of a jury's verdict, when there is credible evidence upon
which it can be based, is not overborne by the trial
judge's disapproval.
depen~·

Lane v. Scott, 220 Va. 578, 581, 260 S.E.2d 238, 240 (1979) (citation
omitted), cert. denied, 446 u.s. 986 (1980).
The law of negligent entrustment is discussed in the Restatement
(Section) of Torts (1965) in sections 302, 302A, 3028, 308, 318 and 390.
An act orOMission may be negligent where an actor realized or should
realize that it involves an unreasonable risk to a third party resulting
through the actions of another, even if the other party intends to cause
harm by a criminal act.
Id. at S 3028.
Whether the actor took
reasonable action to prevent harm to third parties is determi~.·.·~:~~-.i n.
other cases of negligence - by balancing the magnitude of rf'•'-~~. '· . . · ~·~]'
considering past ·conduct and tendencies of the one using ttit: ·\, · ·· .. ~~~
after the gravity of the possible harm) against the social u't_~.l~~~!f&::Of~~
the actor • s conduct. Id. at S 302B, Comment f.
..-·:·,Jttl«· ~, • :·-.~

.

Additionally, an actor can be found negligent if she permits
another person to use a possession under her control if she knows or
reasonably should know that the person is likely to use the object in
a manner that may cause grave harm to others. Id. at S 308.
The Court has carefully considered the evidence in this case and
while it acknowledges that it is a close call, the Court is of the
opinion that in this case, there was sufficient evidence from which the
jury could conclude that:
1.

The Defendant provided access to a firearm and
implicitly gave her husband permission to use it;

2.

The Defendant knew of her husband 1 s propensity to
misuse firearms to endanger the lives of others; and,

3.

The Defendant 1 s entrustment of the firearm was the
proximate cause of the injury.

The Court will deny the Defendant's Motion to set aside the jury
verdict and grant final judgment in favor of the Plaintiff. Mr. Kurtin
is directed to prepare an Order consistent with this letter opinion.
December 10, 1991

f·~cr 5!r~
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF CR
)
)
)
)

STEVEN D. HILL
Plaintiff
v.

)

BETTY

)
)
)
)

s.

KINGREY

De:fendant

ORDER
Law No. 3~

This case comes on upon the papers 1
filed

herein;

particularly,

upon

the orders heretofore ent

the order entered September 9,

upon the letter opinion issued December 10, 199.
WHEREUPON,
aside

the

verdict

the motion of the defende
having

advisement the motion
denied,
10,

heretofore

ta

to set aside the verdi

consistent with the

1991,

been

letter opinion oj

which is incorporated by reference

order and made a part hereof.
It is.
that

the

accordingly,

plaintiff

have

and

the

judgment of the Court

recover

of

the

$25,000.00 as compensatory damages and that sue:
be forthwith docketed and spread upon the Jud(
S AND SHAPIRO

Book of this Court,

in both spellings of the

the

that

~

..AWOI"FICES

' HIGHLAND AVE

defendant;

and

the

SOUTHWEST

'HOKE. VIRGINIA
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plaintiff

is

er

BOOK
interest as

12

~~CE

provided for by

5, J

law from the

26th day o

August, 1991, until the judgment be satisfied.

The Cler

is directed to issue execution forthwith.
The Clerk is directed to forthwith certify
copy of this order to counsel of record for the parties
herein.
ENTER:

This

~

d

Prepared to reflect the rulings of this Court:

ouns~l s.forKurtin
Plaintiff

Jo~n

Seen:

~~

Robert F. Rider
Counsel for Defendant

!; AND SHAPIRO
,AW OFFICES
HIGHLAND AVE.

SOUTHWEST
loNOKE. 'IIAGINIA
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF CRAIG
STEVEN D. HILL,

)
)
)
)
)
)
)
)
)

Appellee,
v.
BETTY

s. KINGREY,
Appellant.

The appellant, BETTY

s.

NOTICE OF APPEAL
LAW NO. 391

KINGREY, hereby appeals to the court

of Appeals of Virginia from the judgement of this Court entered on
January 6, 1992, and further gives notice that the trial transcript
or a statement of facts covering the testimony and argwnent of
counsel and other incidents will be filed, all in compliance with.
Rule 5A:6 of the Rule of the Supreme court of Virginia.
BETTY S. KINGREY

By:

.

~'

,,~~~~~~~

Robert F. Rider
RIDER, THOMAS, CLEAVELAND, FERRIS & EAKIN
P. a. Box 1791
Roanoke, Virginia 24008-1791
(703) 344-3233

WOFFICES
~.THOMAS.

LAND. FERRIS
AKIN. P.C.
I.NOKE, VA

FHed in the Crerk's Office of the Circuit Court

of Craig County, Vi:Rjlia

~

on~~~~~~g~
' --~~~k
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CERTIFICATE
I, Robert F. Rider, counsel for the Appellant, do hereby
certify that:
1.

The name and address of the appellant is:

Betty

s.

Kingrey, c/o R. E. Lambert, 221 Richfield Avenue, Salem, Virginia
24153.
2.

The name, address and telephone number of counsel for the

appellant is: Robert F. Rider, Attorney At Law, P.

o. Box 1791,

Roanoke, Virginia 24008-1791, (703) 344-3233.
3.

The name and address of appellee is:

Steven D. Hill, 4349

Alleghany Drive, Salem, Virginia 24153.
4.

The name, address and telephone number of counsel for

appellee is:

Jonathan

s. Kurtin, Attorney At Law, P. o. Box 180,

Roanoke, Virginia 24002-0180, (703) 344-5167.
5.

A copy of the foregoing Notice of Appeal has been caused

to be delivered to opposing counsel and to the Clerk of the Court
of Appeals in Richmond, Virginia this 4th day of February, 1992.

/
.../.I

"'/1.4.'

ROBERT F: RIDER

}'

I
WOFFICES

R, THOMAS.
:LAND. FERRIS
AKIN. P.C.
~NOKE,

VA

Filed in the Clerk's Office of the Circuit Coun

--
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF CRAIG
STEVEN D. HILL,
Appellee,

v.
BETTY

s. KINGREY,
Appellant.

)
)
)
)
)
)
)
)
)

AMENDED
NOTICE OF APPEAL
LAW NO. 391

The appellant, BETTY s. KINGREY, hereby appeals to the Supreme
Court of Virginia from the judgement of this Court entered on
January 6, 1992, and further gives notice that a statement of facts
covering the testimony and argument of counsel and other incidents
will be filed, all in compliance with Rule 5:9 of the Rule of the
Supreme Court of Virginia.
BETTY S. KINGREY

By:

Robert F. Rider
RIDER, THOMAS, CLEAVELAND, FERRIS
P. o. Box 1791
Roanoke, Virginia 24008-1791

Robert F. Rider, Of
&

~nsel

EAKIN

(703) 344-3233

•WOFFICES

:R. THOMAS,
~LAND. FERRIS

:AKIN.

P.C.

O.NOKE. VA

Filed in the Clerk's Office cf the Circuit Court
of Craig Co!fty, Virginia
•
en the

}--dayof3.JjTOV·· 19 ~
t)A. ~~

Clerk

------------JJ·c
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CERTIFICATE
I , Robert F. Rider, counsel for the Appellant, do hereby
certify that:
1.

The name and address of the appellant is:

Betty

s.

Kingrey, c/o R. E. Lambert, 221 Richfield Avenue, Salem, Virginia
24153.
2.

The name, address and telephone number of counsel for the

appellant is: Robert F. Rider, Attorney At Law, P.

o. Box 1791,

Roanoke, Virginia 24008-1791, (703) 344-3233.
3.

The name and address of appellee is:

Steven D. Hill, 4349

Alleghany Drive, Salem, Virginia 24153.
4•

The name, address and telephone number of counsel for

appellee is:

Jonathan

s. Kurtin, Attorney At Law, P. o. Box 180,

Roanoke, Virginia 24002-0180, (703) 344-5167.
5.

A copy of the foregoing Notice of Appeal has been caused

to be delivered to opposing counsel and to the Clerk of the Court
the supreme Court of Virginia in Richmond, Virginia this 6th day of
February, 1992.

ROBERT F. RIDER
NOFFICES
~.THOMAS.

LAND. FERRIS
~KIN. P.C.

,NQKE.VA
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF CRAIG
STEVEN D. HILL,

)
)
)
)
)
)
)
)
)
)

Plaintiff,

v.
BETTY S. KINGREY,
Defendant.
and

Law No. 391 and 392

)
)
)
)
)
)
)
)

KIMBERLY R. HILL,
Plaintiff,
v.
BETTY s. KINGREY I

)

)
)

Defendant.

STATEMENT OF FACTS
Pursuant to Rule 5: 11 (c) of the Rules of Supreme Court of
Virginia,

Betty

s. Kingrey, by counsel,

files

this

written

statement of facts testimony and other incidents of the case which
was tried and concluded on August 22, 1991, in the Circuit Court
for Craig County.
This action arises out of an incident involving Frank Kingrey
and Steve and Kimberly Hill which occurred on January 8, 1988.
Appellant, Betty
•WOFFICES

:R. THOMAS.
::LAND. FERRIS
~KIN,

s. Kingrey is married to Frank Kingrey.

At the

time of the incident in question, Mr. and Mrs. Kingrey resided in
a trailer located in Craig County, Virginia.

P.C.

~NOKE.

VA

Testimony offered by Mr. and Mrs. Hill established that they
were driving in Craig County.

Having lost their way, they drove

onto the private property belonging to Frank and Betty Kingrey.
Filed in the Clerk's Office of the Circuit Court
of Craig County, Virginia

53 on the 4 ~~ay of ~
t.J. d: ?n~/

19-:;aClerk

D.C.
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The evidence further disclosed that Mr. Frank Kingrey exited his
home and intentionally fired a rifle at the vehicle occupied by
Mr. and Mrs. Hill.

Evidence established that a bullet from the

firearm linked to Mr. Kingrey struck the Hill's vehicle and a
fragment grazed Mr. Hill's scalp.
The evidence further established that although Mr. and Mrs.
Kingrey were married and living together at the time, she was not
at home on this occasion.

She was employed in the City of Salem

and had worked that night and was spending the evening with her
mother since she could not return home because of the snow.
As it was established at trial, the weapon which was used by
Mr. Kingrey on the evening of January 8, 1988, had, in fact,
belonged to Mrs. Kingrey.

The weapon was an old 7mm rifle and was

inherited by Mrs. Kingrey from her grandfather some several years
earlier.

Evidence disclosed that after receiving the rifle, she

placed it in the trailer among other possessions and never touched
it thereafter.

She never used the f !rearm, never loaded the

firearm and never handled the firearm.

The evidence did not

disclose any specific permission or instruction from Mrs. Kingrey
to Mr. Kingrey about use of the rifle.

There was no evidence which

indicated that she ever encouraged him to use the rifle.

As a

matter of fact, there was no evidence of any communication between
'WOFFICES

:R. THOMAS.
::LAND. FERRIS

the Kingreys concerning the rifle which was present in the trailer.
Sometime during 1978, approximately ten (10) years prior to

:AKIN. P.C.

ANOKE. VA

this incident, Mr. Frank Kingrey had been involved in another
shooting incident in which he had discharged a firearm at a person
who he considered to be trespassing upon his land.

54

As a result of

.

.._)

a conviction from that episode, Mr. Kingrey was prohibited by law
from possessing a firearm.

Sometime between 1978 and 1988 there

was another altercation between Mr. Kingrey and trespassers on his
land.

However, as the evidence established, there was no firearm

involved in that confrontation.
·The evidence also disclosed that Mrs. Kingrey, although not
directly participating in any way at repelling trespassers on their
land, did approve of the actions of Mr. Kingrey in 1978.

She

indicated that she felt that he was in the right even though he had
been convicted for his actions.
There was

no

evidence

introduced of

any conversations,

discussions, condonations or approvals on behalf of Mrs. Kingrey
regarding Mr. Kingrey's possession or use of firearms.
The

jury had been

instructed on the

law of

negligent

entrustment prior to retiring for consideration of their verdict.
At conclusion of the presentation of evidence on behalf of the
plaintiff and the defendant, a jury deliberated and returned a
verdict in favor of the plaintiff in the amount of Twenty Five
Thousand Dollars ($25,000.00).
Statement of Facts prepared and submitted

by:

'WOFFICES

:R, THOMAS.

::LAND. FERRIS
:AKIN,

P.C.

A.NOKE. VA

~

.f.~

~~~bwe~r~t~F~.~R~i~d~e~r~~-=~--~~~~

RIDER, THOMAS, CLEAVELAND, FERRIS & EAKIN
P. o. Box 1791

Roanoke, Virginia 24008-1791
(703) 344-3233
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I have read and accept the
Statement of Facts as proffered
by counsel for the plaintiff:

Approved:

Jonathan s. Kurtin, Esquire
LUTINS & SHAPIRO
P. o. Box 180
Roanoke, Virginia 24002-0180

Duncan M. Byrd, Jr., Judge

IWOFFICES

:R. THOMAS,
::LAND. FERRIS
:AKJN, P.C.
6.NOKE. VA
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VIRGINIA
IN THE CIRCUIT COURT FOR THE COUNTY OF CRAIG

STEVEN D. HILL

Appellee

v

BETTY S. KINGREY

Appellant

STATEMENT OP PACTS

Pursuant to Rule S:ll(c) and

(d) of the Rules of

Supreme Court of Virginia, the Court adopts and certifies
the

following

written

statement of

facts

testimony and

other incidents of the case which was tried and concluded
in the Circuit Court of Craig County on August 22, 1991.
This action arises out of an

incident involving

Frank Kingrey and Steve and Kimberly Hill which occurred on

s.

January 8, 1988

Appellant, Betty

Kingrey is married to

Frank Kingrey.

At the time of the incident in question,

Mr. and Mrs. Kingrey resided in a trailer located in Craig
County, Virginia.
Testimony offered by Mr. and Mrs. Hill established

!i

that they were driving in Craig County.

Having lost their

I

way,

they drove onto the private property belonging to

Frank and Betty Kingrey.

The evidence further disclosed

that Mr. Frank Kingrey exited his home and intentionally
'11'

fired a rifle at the vehicle occupied by Mr. and Mrs. Hill. 3!-'
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Evidence established that a bullet from the firearm linked
to Mr. Kingrey

struck the Hill's vehicle and a fragment

grazed Mr. Hill's scalp.

As a result of this injury, the

plaintiff required emergency room treatment and follow-up
physiological care which cost him NINE HUNDRED SIX DOLLARS
($906.00) out of pocket.· The psychologist testified that
Mr.

Hill

suffered

from nightmares,

sleep problems and

similar nervous conditions caused by the shooting and would
continue to suffer these problems long term.
The evidence further established that although Mr.
and Mrs. Kingrey were married and living together at the
time,

she was not at home on this occasion.

She was

employed at Lewis Gale Hospital in the City of Salem.

Mrs.

Kingrey testified that she worked at Lewis Gale Hospital on
January 8, 1988, but left work at approximately 4:30 p.m.
However, because of bad weather, she spent the evening with
her mother rather than return home.
Upon

cross-examination,

she

admitted

that

in

previous deposition testimony that she testified that she
was at work when

the shooting incident occurred.

She

testified the reason she changed her testimony was because
a check of work records revealed she was not at work at the
time of the aforesaid shooting incident.
mother
daughter

testified
spent

that
the

she

night

could
with

not
her

Mrs. Kingrey's
remember

but

had

if

her

specific

recollection of a telephone conversation with her daughter

58
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that day in which Mrs. Kingrey indicated that she was at
work.
As it was established at trial, the weapon which was
used by Mr. Kingrey on the evening of January 8, 1988, had,
in fact, belonged to Mrs. Kingrey.

Mrs. Kingrey testified

that the weapon was on old 7mm rifle and was inherited by
Mrs.

Kingrey

earlier.

from

her

grandfather

some

several

years

She admitted later in her testimony under cross-

examination that the weapon had been given to her in 1983
before

her

grandfather's

death.

She

had

initially

testified that the weapon had only sentimental value, but .
when questioned as to why she did not oppose its forfeiture
during the criminal prosecution of her husband she admitted
that it did not have such sentimental significance and that
it was

for these reasons that she did not oppose the

forfeiture.

Evidence disclosed that after receiving the

rifle, she placed it in the main room of the trailer which
the Kingrey's occupied as their marital abode, among other
possessions and never touched it thereafter.

She testified

she never used the firearm and never loaded the firearm.
She further testified that she had ascertained that the
weapon was unloaded when she first transported it to the
trailer.

However, on cross-examination she admitted i 1;.

remained accessible to Frank Kingrey and she never objected
to its use by his friends.

She further testified that she

never noticed any change in its location within the trailer

,I

I
I
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nor detected any aroma from its having been fired.
The

evidence

did

not

disclose

any

specific

permission nor prohibition from Mrs. Kingrey to Mr. Kingrey
about the use or handling of the rifle.

However,

the

evidence established that Betty Kingrey knew that Frank
Kingrey was legally prohibited from possessing a firearm
but nonetheless he had free and unrestricted access to the
firearm she owned.

The evidence also established that the

7mm rifle remained in the Kingrey residence during periods
of Betty Kingrey's absence without being in any way locked,
disabled, disarmed or secured and that Betty Kingrey knew
that her husband would have free and unrestricted access to
the

firearm during

periods

of

her

absence

from

their

residence but that she took no step to remove the bolt nor
took any other step that would disable the firearm or
prevent its ready usage by Frank Kingrey.

However there

was no evidence which indicated that she ever encouraged
him to use the rifle.
Sheriff McPherson testified that the weapon was a
fully functioning weapon, commonly used to hunt deer.
'I

:j

ll

I'I

also testified that on the occasion of his going to the
trailer following the wounding of Steven Hill that the
distinctive aroma of a recently discharged firearm was
readily apparent to him, emanating from this rifle.

.I

He

It was

further established by the testimony of Frank Kingrey that
he had, in fact, allowed friends of his to fire this weapon

60
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and use it for deer hunting_during the period of time that
it belonged to Betty Kingrey and was kept by her unsecured
in the trailer wherein they both resided.
Sometime during 1978, approximately ten (10) years
prior to this incident, Mr. Frank Kingrey had been involved
in another shooting incident in which he had discharged a
firearm at a person who he considered to be trespassing
upon his land.
Mr.

Kingrey

firearm.

As a result a conviction from that episode,
was

prohibited

by

law

from

possessing. a

Sometime between 1978 and 1988 there was another

altercation between Mr. Kingrey and trespassers on his
land.

As a result of this altercation, Mr. Kingrey was

convicted of a misdemeanor violation of Code of Virginia,

I

II
II

1950, as amended,

Section 18.2-146.

However , as the

evidence established, there was no firearm involved in that
confrontation.

IJ
!!

The

evidence

also

disclosed

that Mrs.

Kingrey,

although not directly participating in any way at repelling
trespassers on their land,

gave specific testimony that

even when Frank Kingrey had been convicted for shooting at
an occupied motor vehicle in 1979 that he was protecting
his life and justified in discharging the firearm.

She

testified that she did not believe it was a crime to try to
I

II

protect yourself.
The jury was instructed without objections on the

I

I
I
L

law

of

negligent

entrustment

61

prior

to

retiring

for

·J

·-'

6

consideration of

their

verdict.

At conclusion of the

presentation of evidence on behalf of the plaintiff and the
defendant, a

jury deliberated and returned a verdict in

favor of the plaintiff for compensatory damages

in the

amount of Twenty Five Thousand Dollars ($25,000.00).
Certified and
of the Clerk
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ASSIGNIIBH'l'S 01' BIROR

I.

'l'BB CIRCUIT COUR'l' BRRBD D1 PIRDDIG SUFI'ICIBH'.r

JWIDBNCB TO SUPPORT Tim JURY'S VERDICT THAT
DBPIHDANT NBGLIGEH'l'LY Blfl'RUSTBD HBR PIRIWUI '1'0
HER HUSBAND.

II.

mB CIRCUl:T COURT BRRBD IH FINDING SUFFICIENT
BVIDBNCB TO SUPPORT mB JURY'S VBRDICT THAT
DEPBHDANT ICNBW OR SHOULD BAVB KHOW THAT HER
HUSBAND WAS RBCILBSS AND INCOMPBTBNT IN HANDLING
I'IRBARMS.

III. THE CIRCUIT COURT BRRBD Ilf FDIDING SUITICIBR'l'
EVIDI!MCB '1'0 SUPPORT 'l'BB JURY'S VBRDIC'J.' THAT

DBFBHDANT WAS THE PROXIMA'!B CAUSB OP PLAINTIFF • S

INJURIES.
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