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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY .· .. "'· 

PROGRESSIVE CASUALTY INSURANCE 
COMPANY 

Plaintiff 

v. 

) 
) 
) 
) 
) 
) 
) 

MARCUS F. ARBAN I SR. I ) 

Administrator of the Estate of ) 
Marcus Francis Arban, Jr., Deceased) 

Serve: 

Serve: 

Serve: 

Serve: 

John F. Mardula, Esq. 
Suite 460 
2010 Corporate Ridge 
McLean, VA 22102-7804 

The Travelers Insurance 
Brandon c. Martin, Esq. 
Registered Agent 
300 Arboretum Place 
Richmond, VA 23261 

County of Arlington 
Charles G. Flinn 
County Attorney 
2100 Clarendon Blvd. 
Suite 403 ' 
Arlington, VA 22201 

Daryl F. LaClair 
7510 Sale~ Street 
Manassas,· VA 22110 

Republic Insurance Co. 
Thomas c. Palmer, Jr. 
Registered Agent 
8575 D Sudley Road, #534 
Manassas, VA 22110 

Defendants 

) 
) 
) 
) 
) 
) 

Co.) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

.. . . . 
.... --· . \ t ,-, ... ,· ...... .. 

At Law No.: 

MOTION FOR DECLARATORY JUDGMENT 

-
. - .. ' 

and 

COMES NOW Progressive Casualty Insurance Company, by counsel, 

moves this court for entry of an order declaring aJd 

1 
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· .. ...., 

adjudicating the rights of the parties to this proceeding as more 

particularly set forth herein below and for entry of an order 

finding no duty to defend or duty to indemnify on the part of 

Progressive casualty Insurance company for certain claims arising 

out of an incident which occurred on November 21, 1990, and in 

support thereof states as follows: 

1. The plaintiff, Progressive casualty Insurance Company, 

is a corporation engaged in the business of selling automobile 

insurance policies and duly licensed to do business within the 

Commonwealth of Virginia. 

2. The defendant, Marcus F. Arban, Sr. , is the administrator 

of the estate of Marcus Francis Arban, Jr., deceased, against whom 

a lawsuit has been filed in the Circuit Court of Arlington County 

for damages arising out of an incident involving the deceased and 

defendant, Daryl s. LaClair, which occurred on November 21, 1990. 

3. The Travelers Insurance Company has been served as an 

underinsured or uninsured motorist carrier or other insurance 

carrier which may have an interest or exposure in the law suit 

pending in the Circuit Court of Arlington County Style Law 92-1397. 

4. The County of Arlington is the employer of Daryl F. 

LaClair, plaintiff in the underlying action pending in the Circuit 

Court of Arlington County arising out of the incident which 

occurred November 21, 1990. . The County was also served in the 

underlying action as potential underinsured motorist carrier. 

5. Upon information and belief Republic Insurance Company 

was the homeowners insurance carrier for Marcus F. Arban, Sr., and 

2 
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I 

I 

has retained counsel to defend the lawsuit pending in the Circ~it 
Court of Arlington County arising out of the incident wh~ch 

occurred November 21, 1990. I 

6. Progressive Casualty Insurance Company issued a pol~cy 
. I 

of automobile insurance to Marcus Frances Arban, pol~cy no. 048 784 

99-0 which was in effect on November 21, 1990. Exhibit 1. 
I 

7. Daryl F. LaClair has filed a law suit in the Circulit 

Court of Arlington County alleging that on or about November 2!1, 
I 1990 he was shot by Marcus F. Arban, Jr. and suffered serious and 
I 

disabling injuries. See attached Exhibit 2 re: copy of Motion For 

Judgment filed in the Circuit Court of Arlington County. 

a. The lawsuit filed against the Estate of Marcus Arbar, 

Jr., contains two counts. Count I alleges assault and battery by 
decedent Arban against plaintiff LaClair. Count II alleges thht 

defendant, Marcus F. Arban, Jr. , decedent, negligently, careless!~, 
recklessly and wantonly discharged a fire arm at or near LaClafr 

causing him bodily injury, and that he was a law enforcement 
I 

officer engaged in the performance of his duties at the time. I 

9. Progressive Casualty Insurance Company, the automobite 

insurer for the decedent, was notified of the lawsuit on May 24, 

1993, by copy of letter from counsel for plaintiff notifyitg 

Progressive of a claim. See attached Exhibit 3. l 
10. In response thereto, on June 4, 1993, Progressive issu d 

a reservation of rights letter addressed to the Estate of Marcls 

F. Arban, Jr. Copy of the letter was sent to counsel for tJe 
I 
: 

estate and to counsel for claimant. See attached Exhibit 4. 

3 
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11. There is no coverage for the allegations and claims made 

by Daryl LaClair in the underlying Motion For Judgment pending in 

the Circuit Court of Arlington County and therefore no duty to 

indemnify or pay or defend on the part of Progressive for any 

allegations or claims made by LaClair against the estate of Marcus 

F. Arban, Jr. under the terms and conditions of the policy of 

insurance issued by Progressive to the decedent. 

12. That coverage or indemnification is precluded on the 

following grounds: 

(a) Indemnification or coverage is only owed for sums which 

the insured decedent would become legally obligated to pay as 

damages because of bodily injury, etc. "arising out of the 

ownership, maintenance or use of" an automobile either owned or 

non-owned as defined in the policy, and the loss in question of 

November 21, 1990 did not arise out of the ownership, maintenance 

or use of an owned or non-owned automobile as defined in the 

policy. 

(b) Progressive's policy does not apply to bodily injury or 

property damage caused intentionally by or at the direction of the 

insured. The acts complained of are intentional acts which could 

only have been caused by or at the direction of the insured. 

(c) A condition of the policy was violated in that under 

Con4itions 3. Notice, in the event of an accident, occurrence or 

loss written notice containing particulars sufficient to identify 

the parties involved and the circumstances thereof is to be given 

by or for the insured to the insurance company or any of its 
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authorized agents as soon as practicable. The first notice of th~s 

:::: :~n M:o a:::a:::~::::::::::::::::::::::~x:::s p:::::i:r: 
I 

parties to these proceedings; and an adjudication from this court 

is necessary in order to define and determine the contractull 

rights and obligations of the parties, including but not limitld 
I 

to, the questions of indemnification and/or coverage under the 

policy of automobile insurance issued to Marcus F. Arban, Jr., afd 

the duty to defend arising out of the law action filed by Daryl S. 
I 

LaClair for the incident complained of on November 21, 1990. 1 

WHEREFORE, Progressive Casualty Insurance Company moves thls 
I court to enter an order declaring that under the terms aid 

conditions of the policy of insurance issued to Marcus F. Arbat, 

effective on the date of November 21, 1990, Progressive has no duty 

to defend and no duty to indemnify for any claims arising out tf 
the incident complained of in the lawsuit filed by Daryl s. 
LaClair, and also moves for costs arising out of these proceeding,!. 

PROGRESSIVE CASUALTY INSURANCE COMPANY 
By Counsel I 

Judkins, Esquire 
Virginia state Bar No. 22597 
Lewis, Trichilo, Bancroft & McGavin, P.C. 
4117 Chain Bridge Road, #400 
Fairfax, Virginia 22030 
(703) 385-1000 
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POLICY 
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EXPIRES 

AGENT: 

ADDRESS: 

PLEASE NOTE THAT THIS POLICY APPLIES 
TO MOTORCYCLE AND MOTORHOME POLICIES 

Copyright © 1991 The Progressive Corporation 
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PROGA!SSIVE COMPANIES 
•" t.h .... •''"•••' f"• I ( t ,r•·••-f' t fu•f, I • .t ·, ~ ••••. t , ... ,. t"t' 

iiQIHC'\ wtlh lht' tfl'>Url'fl II, ll'tf •t1 til I hi' I It 'I I, II ;l!IIIIIS ITI;tl!t' 

a part hmcol. rn cons•deratron ol lhP pctyment ol the 

prem1um and 10 reliance upon the statements m the 
declarat•ons and subJCCIIo all ollhc tcrms.ol this pohcy· 

PART I - LIABILITY 

Coverage A - Bodily InJury Liability; Coverage B -
Property Damage Liability. To pay on behall of the 
insured all sums which the 1nsured shall become legally 
obligated to pay as damages because ol 
A. bodily injury, sickness or disease, including death 

resulting therefrom, hereinafter called "bodily injury," 
sustained by any person; 

B. injury to or destruction of property, including loss of 
use thereof, hereinafter called "property damage": 

arising out of the ownership, maintenance or use of the 
owned automobile or any non-owned automobile, and the 
company shall defend any suit alleging such bodily injury 
or property damage and seeking damages which are 
payable under the terms of this policy. even if any of the 
allegations of the suit are groundless, false or fraudulent; 
but the company may make such investigation and 
settlement of any claim or suit as it deems expedient. 

Supplementary Payments. To pay, in addition to the 
applicable limits of liability: 
(a) all expenses incurred by the company, all costs taxed 

against the insured in any such suit and all interest 
on the entire amount of any judgment therein which 
accrues after entry of the judgment and before the 
company has paid or tendered or deposited in court 
that part of the judgment which does not exceed the 
limit of the company's liability thereon; 

(b) premiums on appeal bonds required in any such suit, 
premiums on bonds to release attachments for an 
amount not in excess of the applicable limit of liability 
of this policy, and the cost of bail bonds required of 
the insured because of accident or traffic law violation 
arising out of the use of an automobile insured 
hereunder, not to exceed $100 per bail bond, but without 
any obligation to apply for or furnish any such bonds; 

(c) expenses incurred by the insured for such immediate 
medical and surgical relief to others as shall be 
imperative at the time of an accident involving an 
automobile insured hereunder and not due to war; 

(d) all reasonable expenses, other than loss of earnings, 
incurred by the insured at the company's request. 

Persons Insured. The following are insureds under Part 1: 
(a) with respect to the owned automobile, 

-1-
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( 1) the named insured and any resident of the same no other pohcy •ssued by the company applicable 
household. to such automob•le. or 

(2) any other person using such automobile with the (d) a temporary subst•tute automobile; 
permission of the named insured, provided his "'temporary 1ubstltute automobile" means any automobile 
actual operation or (if he is not operating) his other or trailer, not owned by the named insured, while 

~~- ~-----actuat-·use--thereoHs-within-the-scope-of-such~---temponrrilyuseawTIJlltle perm1ss1on of the owner as a 
permission, and substitute for the owned automobile or trailer when 

(3) any other person or organization, but only with withdrawn from normal use because of its breakdown, 
respect to his or its liability because of acts or repair, servicing, loss or destruction; 
omissions of an insured under (a) (1) or {2) above; "non-owned automobile" means an automobile or trailer 

(b) with respect to a non-owned automobile, not owned by or furnished for the regular use of either 
(1) the named insured, the named insured or any relative, other than a temporary 
(2) any relative, but only with respect to a private substitute automobile; 

passenger automobile or trailer. "private passenger automobile" means a four wheel private 
Provided his actual operation or (if he is not passenger, station wagon or jeep type automobile; 
operating) the other actual use thereof is with the "farm automobile" means an automobile of the truck type 
permission or reasonably believed to be with the with a load capacity of fifteen hundred pounds or less 
permission, of the owner and is within the scope not used for business or commercial purposes other than 
of such permission, and farming; 

(3) any other person or organization not owning or .. utility automobile" means an automobile, other than a 
hiring the automobile, but only with respect to his farm automobile, with a load capacity of fifteen hundred 
or its liability because of acts or omissions of an poundsorlessofthepick-upbody,sedandeliveryorpanel 
insured under (b) (1) or (2) above. truck type not used for business or commercial purposes; 

The insurance afforded under Part I applies separately '"trailer" means a trailer designed for use with a private 
to each insured against whom claim is made or suit is passenger automobile, if not being used for business or 
brought, but the inclusion herein of more than one insured commercial purposes with other than a private passenger, 
shall not operate to increase the limits of the company's farm or utility automobile, _or a farm wagon or farm 
liability. implement while used with a farm automobile; 
Definitions. Under Part I: '"automobile buslneu" means the business or occupation 

of selling, repairing, servicing, storing or parking 
'"named Insured" means the individual named in Item 1 automobiles; 
of the declarations and also includes his spouse, if a "'use" of an automobile includes the loading and unloading 
resident of the same household; thereof; 
"Insured" means a person or organization described under "war'' means war, whether or not declared, civil war, 
"Persons Insured"; insurrection, rebellion or revolution, or any act or 
.. relative" means a relative of the named insured who is condition incident to any of the foregoing. 
a resident of the same household; 
"owned automobile" means Exclusions. This policy does not apply under Part 1: 
(a) a private passenger, farm or utility automobile (a) to any automobile while used as a public or livery 

described in this policy for which a specific premium conveyance, but this exclusion does not apply to the 
charge indicates that coverage is afforded, named insured with respect to bodily injury or property 

damage which results from the named insured's 
(b) a trailer owned by the named insured, occupancy of a non-owned automobile other than as 
(c) a private passenger, farm or utility automobile, the operator thereof; 

ownership of which is acquired by the named insured 
during the policy period, provided (b) to bodily injury or property damage caused intention-

ally by or at the direction of the insured; 
(1) it replaces an owned automobile as defined in (a) (c) to injury, sickness, disease, death or destruction with 

above, or respect to which an insured under the policy is also 
(2) the company insures all private passenger, farm an insured under a nuclear energy liability policy 

and utility automobiles owned by the named 
insured on the date of such acquisition, and the issued by Nuclear Energy Liability Insurance Asso· 
named insured notifies the company during the elation, Mutual Atomic Energy Liability Underwriters 

or Nuclear Insurance Association of Canada, or would 
policy period or within 30 days after the date of 
such acquisition of his election to make this and be an insured under any such policy but for its 

-2- -3-
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termination upon exhaustion of its limit of liability; 
(d) to bodily injury or property damage arising out of the 

operation of farm machinery; 
(e) to bodily injury to any employee of the insured arising 

out of and in the course of (1) domestic employment 
by the insured, if benefits therefor are in whole or 
in part either payable or required to be provided under 
any workmen's compensation law, or (2) other 
employment by the insured; 

(f) to bodily injury to any fellow employee of the insured 
injured in the course of his employment if such injury 
arises out of the use of an automobile in the business 
of his employer, but this exclusion does not apply to 
the named insured with respect to injury sustained 
by any such fellow employee; 

(g) to an owned automobile while used by any person 
while such person is employed or otherwise engaged 
in the automobile business, but this exclusion does 
not apply to the named insured, a resident of the same 
household as the named insured, a partnership in 
which the named Insured or such resident is a partner, 
or any partner, agent or employee of the named 
insured, such resident or partnership; 

(h) to a non-owned automobile while maintained or used 
by any person while such person is employed or 
otherwise engaged in (1) the automobile business of 
the insured or of any other person or organization, 
(2) any other business or occupation of the insured, 
but this exclusion (h) (2) does not apply to a private 
passenger automobile operated or occupied by the 
named insured or by his private chauffeur or domestic 
servant or a trailer used therewith or with an owned 
automobile; 

(i) to injury to or destruction of (1) property owned or 
transported by the insured or (2) property rented to 
or in charge of the insured other than a residence 
or private garage; 

(j) to the ownership, maintenance, operation, use, 
loading or unloading of an automobile, ownership of 
which is acquired by the named insured during the 
policy period or any temporary substitute automobile 
therefor, if the named insured has purchased other 
automobile liability insurance applicable to such 
automobile for which a specific premium charge has 
been made. 

Financial Responsibility Laws. When this policy is certified 
as proof of financial responsibility for the future under 
the provisions of any motor vehicle financial responsibility 
law, such insurance as is afforded by this policy for bodily 
injury liability or for property damage liability shall comploy 
with the provisions of such law to the extent of the 
coverage and limits of liability required by such law, but 
in no event in excess of the limits of liability stated in 

-4-

this policy. The insured agrees to reimburse the company 
for any payment made by the company which it would 
not have been obligated to make under the terms of this 
policy except for the agreement contained in this 
paragraph. 

Limits of Liability. The limit of bodily injury liability stated 
in the declarations as applicable to "each person" is the 
limit of the company's liability for all damages, including 
damages for care and loss of services, arising out of bodily 
injury sustained by one person as the result of any one 
occurrence; the limit of such liability stated in the 
declarations as applicable to "each occurrence" is, subject 
to the above provision respecting each person, the total 
limit of the company's liability for all such damages arising 
out of bodily injury sustained by two or more persons 
as the result of any one occurrence. 

The limit of property damage liability stated in the 
declarations as applicable to "each occurrence" is the total 
limit of the company's liability for all damages arising out 
of injury to or destruction of all property of one or more 
persons or organizations, including the loss of use thereof, 
as the result of any one occurrence. 

Other Insurance. If the insured has other insurance against 
a loss covered by Part I of this policy, the company shall 
not be liable under this policy for a greater proportion 
of such loss than the applicable limit of liability stated 
in the declarations bears to the total applicable limit of 
liability of all valid and collectible insurance against such 
loss: provided, however, the insurance with respect to a 
temporary substitute automobile or non-owned automo­
bile shall be excess insurance over any other valid and 
collectible insurance. 

PART II - EXPENSES FOR MEDICAL SERVICES 

Coverage C - Medical Expenses. To pay all reasonable 
expenses incurred within one year from the date of 
accident for necessary medical, surgical, X-ray and dental 
services, including prosthetic devices, and necessary 
ambulance, hospital, professional nursing and funeral • 
services: 

Division 1. To or for the named insured and each relative 
who sustains bodily injury, sickness or disease, including 
death resulting therefrom, hereinafter called "bodily 
injury," caused by accident, 
(a) while occupying the owned automobile, 
(b) while occupying a non-owned motor vehicle, but only 

If such person has. or reasonably believes he has, the 
permission of the owner to use the motor vehicle and 
the use is within the scope of such permission, or 

-5-
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(c) through being struck by an automobile or by a trailer operation thereof and tf beneftts therefor are'" whole 
or '" part e1ther payable or requtred to be prov•ded of any type; 
under any workmen's compensation law; 

Division 2. To or for any other person who sustains bodily (e) due to war. 
injury. caused by accident, while occupying __ 
(a} the owned automobile, while bemg use<fbVfhe nameH ______ tlmltonliti11Ity.TnellmitoHii6ihty for medicai payments 

insured, by any resident of the same household or stated in the declarations as applicable to .. each person" 
by any other person with the permission of the named is the limit of the company's liability for all expenses 
insured; or incurred by or on behalf of each person who sustains 

(b) a non-owned automobile, if the bodily injury results bodily injury as the result of any one accident. 

from Other Insurance. If there is other automobile medical 
(1) its operation or occupancy by the nam~d ins~ red payments insurance against a toss covered by Part If of 

or its operation on his behalf by hiS pnvate this policy, the company shall not be liable under this 
chauffeur or domestic servant, policy for a greater proportion of such toss than the 

(2) its operation or occupancy by a re~ative. pr~vided applicable limit of liability stated in the declarations bears 
it is a private passenger automobile or trailer, to the total applicable limit of liability of all valid and 

but only if such operator or occupant has, or collectible automobile medical payments insurance: 
reasonably believes he has, the permission of the provided, however, the insurance with respect to a 
owner to use the automobile and the use is within temporary substitute automobile or non-owned automo-
the scope of such permission. bile shall be excess insurance over any other valid and 

Definitions. The definitions under Part 1 apply to Part II, collectible automobile medical expense insurance. 
and under Part II: 
"occupying" means in or upon or entering into or alighting 
from. 
"an automobile" includes a trailer of any type. 

Exclusions. This policy does not apply under Part II to 
bodily injury: . 
(a) sustained while occupying (1) an owned automobile 

while used as a public or livery conveyance, or (2) 
any vehicle while located for use as a residence or 
premises; . . 

(b) sustained by the named insured or a relative while 
occupying or through being struck by (1) a farm type 
tractor or other equipment designed lor use principally 
off public roads, while not upon public roads, or (2) 
a vehicle operated on rails or crawler-treads; 

(c) sustained by any person other than the named insured 
or a relative, (1) while such person is occupying a 
non-owned automobile while used as a public or livery 
conveyance, or (2) resulting from the maintenance ~r 
use of a non-owned automobile by such person wh1le 
employed or otherwise engaged in the automobile 
business, or (3) resulting from the maintenance or use 
of a non-owned automobile by such person while 
employed or otherwise engaged in any other business 
or occupation, unless the bodily injury results from 
the operation or occupancy of a private passenger 
automobile by the named insured or by his private 
chauffeur or domestic servant, or of a trailer used 
therewith or with an owned automobile; 

(d) sustained by any person who is employed in the 
automobile business, if the accident arises out of the 

-6-

PART Ill - PHYSICAL DAMAGE 

Coverage D (1)- Comprehensive (excluding Collision); 
(2) - Penonal Effects. 
(1) To pay for loss caused other than by collision to the 

owned automobile or to a non-owned automobile. For 
the purpose of this coverage, breakage of glass and 
loss caused by missiles, falling objects, fire, theft or 
larceny, explosion, earthquake, windstorm, hail, water, 
flood, malicious mischief or vandalism, riot or civil 
commotion, or colliding with a bird or animal, shall 
not be deemed to be loss caused by collision. 

(2) To pay for loss caused by fire or lightning to robes, 
wearing apparel and other personal effects which are 
the property of the named insured or a relative, while 
such effects are in or upon the owned automobile. 

Coverage E-Collision. To pay for loss caused by collision 
to the owned automobile or to a non-owned automobile 
but only for the amount of each such loss in excess of 
the deductible amount stated in the declarations aS' 
applicable hereto. 

Coverage F - Fire, Lightning and Transportation. To pay 
for loss to the owned automobile or a non-owned 
automobile, caused (a) by fire or lightning, (b) by smoke 
or smudge due to a sudden, unusual and faulty operation 
of any fixed heating equipment serving the premises in 
which the automobile is located, or (c) by the stranding, 
sinking. burning, collision or derailment of any convey­
ance in or upon which the automobile is being transported. 
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Coverage G - Theft. To pay lor loss to thf' own.-c:J 

automobile or to a non-owned automob•te caused by thttft 

or larceny. 

Coverage H - Combined Additional Coverage. To pay 
tor loss to the owned automobile or a non-owned 
automobile caused by windstorm, hail. earthquake. 
explosion, riot or civil commotion, or the f~rced landing 
or falling of any aircraft or its parts or eqUipment, flood 
or rising waters, malicious mischief or vandalism. external 
discharge or leakage of water except loss. resulting _from 
rain. snow or sleet whether or not wind dnven; prov1ded. 
with respect to each automobile $25 shall be dedu~ted 
from each loss caused by malicious mischief or vandalism. 

Coverage 1-Towing and Labor Costs. To pay for towing 
and labor costs necessitated by the disablement of the 
owned automobile or of any non-owned automobile, 
provided the labor is performed at the place of 
disablement. 

Supplementary Payments. In addition to the applicable 
limit of liability: 
(a) to reimburse the insured for transportation expenses 

incurred during the period commencing 48 hours after 
a theft covered by this policy of the entire automobile 
has been reported to the company and the police. and 
terminating when the automobile is returned to use 
or the company pays tor the loss: provided that the 
company shall not be obligated to pay aggregate 
expenses in excess of $10 per day or totaling more 
than $300. 

(b) to pay general average and salvage charges for whtch 
the insured becomes legally hable. as to the automo· 
bile being transported. 

Definitions. The definitions of "named insured'', "relative", 
"temporary substitute automobile". "private passenger 
automobile". "farm automobile", "utility automobile". 
"automobile business", "war", and "owned automobile" 
in Part t apply to Part Ill, but "owned automobile" does 
not include. under Part Ill, (1) a trailer owned by the named 
insured on the effective date of this policy and not 
described herein, or (2) a trailer, ownership of which is 
acquired during the policy period unless the comp~ny 
insures all private passenger, farm and utility automobiles 
and trailers owned by the named insured on the date of 
such acquisition and the named insured notifies the 
company during the policy period or within 30 days after 
the date of such acquisition of his election to make this 
and no other policy issued by the company applicable 
to such trailer. 
"Insured" means 
(a) with respect to an owned automobile 

(1) the named insured, and 
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l]t any ~to" fl# O'Qanot••···" ····~ '"•". ~'\0" 
or oro•n•lllfoon ~mptoyflf! or ot~r-·w f""9"9f'd 
'" I he aulomobale bus•nt-~s or lls a caruer or olht-r 
batlee for htre) matntatnmg. us•ng or havtng 
custody of said automobile with the express or 
implied permission of the named insured and 
within the scope of such permission; 

(b) with respect to a non-owned automobile, the named 
insured and any relative while using such automobile, 
provided his actual operation or (if he is not operating) 
the other actual use thereof, is with the express or 
implied permission, or reasonably believed to be with 
the permission, of the owner and is within the scope 
of such permission; 

"non-owned automobile" means a private passenger 
automobile or trailer not owned by or furnished for the 
regular use of either the named insured or any relative, 
other than a temporary substitute automobile, while said 
automobile or trailer is in the possession or custody of 
the insured or is being operated by him; 
'1oss" means direct and accidental loss of or damage to 
(a) the automobile. including its equipment, or (b) other 
insured property; 
"collision" means collision of an automobile covered by 
this policy with another object or with a vehicle to which 
it is attached or by upset of such automobile; 
"trailer" means a trailer designed for use with a private 
passenger automobile. if not being used for business or 
commercial purposes with other than a private passenger. 
farm or utility automobile, and if not a home, office, store. 
display or passenger trailer. 

Exclusions. This policy does not apply under Part Ill: 
(a) to any automobile while used as a public or l.ivery 

conveyance; 
(b) to loss due to war; 
(c) to loss to a non-owned automobile arising out of its 

use by the insured while he is employed or otherwise 
engaged in the automobile business; 

(d) to loss to a private passenger. farm or utility 
automobile or trailer owned by the named insured and 
not described in this policy or to any temporary 
substitute automobile therefor. if the insured has other 
valid and collectible insurance against such loss; 

(e) to damage which is due and confined to wear and 
tear, freezing, mechanical or electrical breakdown or 
failure, unless such damage results from a theft 
covered by this policy: 

(f) to tires, unless damaged by fire. malicious mischief 
or vandalism. or stolen or unless the loss be coincident 
with and from the same cause as other loss covered 
by this policy; 

(g) to loss due to radioactive contamination; 
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(h) under Coverage E. to breakage of glass '' msurance ~f•n•hon of ··n~urPd apply 10 r~,, tV ann unm-r Petri IV 
with respect to such breakage •s otherw•se attorded "lnaurecf' means 

Limit of Liability. The limit of the company's ltab•hty for (a) the named msured and any relahve. 
----loss.shaltnot.exceedthe.actual.cash-value..oUhe.pcoperty.----~(:=.b!-) -=-a:..:...!.__:0::...:t~h:..:::e.:....r_£-=:..:.:..:::s=-o~n_w=h~•'-=-e_o~c::...:c::.::ucr_,_....:..:..c..,"'___;;:.:___.::..=.;~---1-

or if the loss is of a part thereof the actual cash value automobile; and 
of such part at time of loss. nor what it would then cost (c) any person with respect to damages he is entitled to 
to repair or replace the property or such part thereof with recover because of bodily injury to which this Part 
other of like kind and quality, nor, with respect to an owned applies sustained by an insured under (a) or (b) above. 

automobile described in this policy, the applicable limit The insurance afforded under Part IV applies separately 
of liability stated in the declarations; provided, however, to each insured but the inclusion herein of more than one 
the limit of the company's liability (a) for loss to personal insured shall not operate to increase the limits of the 
effects arising out of any one occurrence is $100, and company's liability. 
(b) for loss to any trailer not owned by the named insured 
is $500. ..Insured automobile" means: 

(a) an automobile described in the policy for which a 
Other Insurance. If the insured has other insurance against specific premium charge indicates that coverage is 
a loss covered by Part Ill of this policy. the company shall afforded, 
not be liable under this policy for a greater proportion (b) a private passenger, farm or utility automobile, 
of such loss than the applicable limit of liability of this ownership of which is acquired by the named insured 
policy bears to the total applicable limit of liability of all during the policy period, provided: 
valid and collectible insurance against such loss; provided, (1) it replaces an insured automobile as defined in 
however, the insurance with respect to a temporary (a) above, or 
substitute automobile or non-owned automobile shall be (2) the company insures under this coverage all 
excess insurance over any other valid and collectible private passenger, farm and utility automobiles 
insurance. owned by the named insured on the date of such 

PART IV - PROTECTION AGAINST UNINSURED 
MOTORISTS 

Coverage J - Uninsured Motorists (Damages for Bodily 
Injury). To pay all sums which the insured or his legal 
representative shall be legally entitled to recover as 
damages from the owner or operator of an uninsured 
automobile because of bodily injury, sickness or disease. 
including death resulting therefrom, hereinafter called 
"bodily injury", sustained by the insured. caus~d by 
accident and arising out of the ownership, maintenance 
or use of such uninsured automobile; provided, for the 
purposes of this coverage, determination as to whether 
the insured or such representative is legally entitled to 
recover such damages, and if so, the amount thereof shall 
be made by agreement between the insured or such 
representative and the company or, if they fail to agree, 
by arbitration. 

No judgment against any person or organization alleged 
to be legally responsible for the bodily injury shall be 
conclusive as between the insured and the company, of 
the issues of liability of such person or organization or 
of the amount of damages to which the insured is legally 
entitled unless such judgment is entered pursuant to an 
action prosecuted by the insured with the written consent 
of the company. 

Definitions. The definitions under Part I, except the 
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acquisition and the named insured notifies the 
company during the policy period or within 30 
days after the date of such acquisition of his 
election to make the Liability and Uninsured 
Motorist Coverage under this and no other policy 
issued by the company applicable to such 
automobile. 

(c) a temporary substitute automobile for an Insured 
automobile as defined in (a) or (b) above, and 

(d) a non-owned automobile while being operated by the 
named insured; and the term "insured automobile" 
includes a trailer while being used with an automobile 
described in (a), (b), (c) or (d) above, but shall not 
include: 
(1) any automobile or trailef owned by a resident of 

the same household as the named insured, 
(2) any automobile while used as a public or livery 

conveyance, or 
(3) any automobile while being used without the 

permission of the owner. 
"uninsured automobile" includes a trailer of any type and 
means: 
(a) an automobile or trailer with respect to the ownership, 

maintenance or use of which there is, in at least the 
amount specified by the financial responsibility law 
of the state in which the insured automobile is 
principally garaged, no bodily injury liability bond or 
insurance policy applicab~e at the time of the accident 
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with respect to any person or organization legally 
responsible for the use of such automobile. or with 
respect to which there is a bodily injury liability bond 
or insurance policy applicable at the time of the 
accident, but the company writing the same denies 
coverage thereunder, or 

(b) a hit-and-run automobile. 
but the term "uninsured automobile" shall not include: 
(1) an insured automobile or an automobile furnishe_d for 

the regular use of the named insured or a relat1ve. 
(2) an automobile or trailer owned or operated by a ~If­

insurer within the meaning of any motor vehicle 
financial responsibility law. motor carrier law or any 
similar law, 

(3) an automobile or trailer owned by the United States 
of America, Canada. a state. a political subdivision 
of any such government or an agency of any of the 
foregoing, 

(4) a land motor vehicle or trailer if operated on ~ails or 
crawler-treads or while located for use as a res1dence 
or premises and not as a vehicle, or 

(5) a farm-type tractor or equipment designed for use 
principally off public roads. except while actually upon 
public roads. 

"hit-and-run automobile" means an automobile which 
causes bodily injury to an insured arising out of ph~sical 
contact of such automobile with the insured or w1th an 
automobile which the insured is occupying at the time 
of the accident. provided: 
(a) there cannot be ascertained the identity of either the 

operator or the owner of such "hit-and-run 
automobile"; 

(b) the insured or someone on his behalf shall have 
reported the accident within 24 hours to a police, peace 
or judicial officer or to the Commissioner of M_ot~r 
Vehicles. and shall have filed with the company w1thm 
30 days thereafter a statement under oath that the 
insured or his legal representative has a cause or 
causes of action arising out of such accident for 
damages against a person or persons whose identi!Y 
is unascertainable. and setting forth the facts m 
support thereof; and 

(c) at the company•s request. the insured or h~s legal 
representative makes available for lnspectton the 
automobile which the insured was occupying at the 
time of the accident. 

"'occupying" means in or upon or entering into or alighting 
from. 
"'state" Includes the District of Columbia, a territory or 
possession of the United States, and a province of Canada. 

ExcluslonL This policy does not apply under Part IV: 
(a) to bodily injury to an insured while occupying an 
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automobile (other than an msured automobile) owned 
by the named insured or a relahve. or through bemg 
struck by such an automobtle: 

(b) to bodily injury to an insured with respect to which 
such insured. his legal representative or any person 
entitled to payment under this coverage shall, without 
written consent of the company. make any settlement 
with any person or organization who may be legally 
liable therefor; 

(c) so as to inure directly or indirectly to the benefit of 
any workmen·s compensation or disability benefits 
carrier or any person or organization qualifying as a 
self-insurer under any workmen's compensation or 
disability benefits law or any similar law. 

Limits of Liability. 
(a) The limit of liability for uninsured motorists coverage 

stated in the declarations as applicable to "each person•• 
is the limit of the company's liability for all damages. 
including damages for care or loss of services. because 
of bodily injury sustained by one person as the result 
of any one accident and, subject to the above provision 
respecting each person, the limit of liability stated in 
the declarations as applicable to "each accident" is the 
total limit of the company's liability for all damages. 
including damages for care or loss of services, because 
of bodily injury sustained by two or more persons as 
the result of any one accident. 

(b) Any amount payable under the terms of this Part 
because of bodily injury sustained in an accident by 
a person who is an insured under this Part shall be 
reduced by 
(1) all sums paid on account of such bodily injury 

by or on behalf of (i) the owner or operator of 
the uninsured automobile and (ii) any other person 
or organization jointly or severally liable together 
with such owner or operator for such bodily injury. 
including all sums paid under Coverage A, and 

(2) the amount paid and the present value of all 
amounts payable on account of such bodily injury 
under any workmen's compensation law, disability 
benefits law or any similar law. 

(c) Any payment made under this Part to or for any insured 
shall be applied in reduction of the amount of damages 
which he may be entitled to recover from any person 
insured under Coverage A. 

(d) The company shall not be obligated to pay under this 
coverage that part of the damages which the insured 
may be entitled to recover from the owner or operator 
of an uninsured automobile which represents 
expenses for medical services paid or payable under 
Part II. 

Other Insurance. With respect to bodily injury to an insured 
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while occupying an automobile not owned by the named taken in the name of such person; in the event of a 
insured, the insurance under Part IV shall apply only as recovery, the company shall be reimbursed out of such 
excess insurance over any other similar insurance recovery for expenses, costs and attorneys' fees 
available to such insured and applicable to such incurred by It in connection therewith; 
automotiile as pnmary msurance, and1his-insurance-shalt1---~(e)-such-person-shalt-execu1e1mctdeliver-to1he-company-
then apply only in the amount by which the limit of liability such instruments and papers as may be appropriate 
for this coverage exceeds the applicable limit of liability to secure the rights and obligations of such person 
of such other insurance. and the company established by this provision. 

Except as provided in the foregoing paragraph, If the 
insured has other similar insurance available to him and 
applicable to the accident, the damages shall be deemed 
not to exceed the higher of the applicable limits of liability 
of this insurance and such other insurance, and the 
company shall not be liable for a greater proportion of 
any loss to which this Coverage applies than the limit 
of liability hereunder bears to the sum of the applicable 
limits of liability of this insurance and such other 
insurance. 

Arbitration. If any person making claim hereunder and 
the company do not agree that such person is legally 
entitled to recover damages from the owner or operator 
of an uninsured automobile because of bodily injury to 
the insured, or do not agree as to the amount of payment 
which may be owing under this Part, then, upon written 
demand of either, the matter or matters upon which such 
person and the company do not agree shall be settled 
by arbitration in accordance with the rules of the American 
Arbitration Association, and judgment upon the award 
rendered by tlie arbitrators may be entered in any court 
having jurisdiction thereof. Such person and the company 
each agree to consider itself bound and to be bound by 
any award made by the arbitrators pursuant to this Part. · 

Trust Agreement. In the event of payment to any person 
under this Part: 
(a) the company shall be entitled to the extent of such 

payment to the proceeds of any settlement or 
judgment that may result from the exercise of any 
rights of recovery of such person against any person 
or organization legally responsible for the bodily injury 
because of which such payment is made: 

(b) such person shall hold in trust for the benefit of the 
company all rights of recovery which he shall have 
against such other person or organization because 
of the damages which are the subject of claim made 
under this Part: 

(c) such person shall do whatever is proper to secure and 
shall do nothing after loss to prejudice such rights; 

(d) if requested in writing by the company, such person 
shall take. through any representative designated by 
the company, such action as may be necessary or 
appropriate to recover such payment as damages from 
such other person or organization, such action to be 
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CONDiTIONS 
(Unless otherwise noted, conditions apply to all Parts.) 

1. Polley Period, Territory. This policy applies only to 
accidents, occurrences and loss during the policy 
period while the automobile is within the United States 
of America, its territories or possessions, or canada, 
or is being transported between ports thereof. 

2. Premium. If the named insured disposes of, acquires 
ownership of, or replaces a private passenger, farm 
or utility automobile or, with respect to Part Ill, a trailer, 
any premium adjustment necessary shall be made as 
of the date of such change in accordance with the 
manuals in use by the company. The named insured 
shall, upon request, furnish reasonable proof of the 
number of such automobiles or trailers and a 
description thereof. 

3. Notice. In the event of an accident, occurrence or loss, 
written notice containing particulars sufficient to 
identify the insured and also reasonably obtainable 
Information with respect to the time, place and 
circumstances thereof, and the names and addresses 
of the injured and of available witnesses, shall be given 
by or for the insured to the company or any of its 
authorized agents as soon as practicable. In the event 
of theft the insured shall also promptly notify the 
police. If claim is made or suit is brought against the 
insured, he shall immediately forward to the company 
every demand, notice, summons or other process 
received by him or his representative. 

If, before the company makes payment of loss under 
Part IV, the insured or his legal representative shall 
institute any legal action for bodily injury against any • 
person or organization legally responsible for the use 
of an automobile involved in the accident, a copy of 
the summons and complaint or other process served 
in connection with such legal action shall be forwarded 
immediately to the company by the insured or his legal 
representative. 

4. Two or More Automobiles - Parts I, II and Ill. When 
two or more automobiles are insured hereunder, the 
terms of this policy shall apply separately to each, 
but an automobile and a trailer attached thereto shall 
be held to be one automobile as respects limits of 
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liability under Part I of this policy. and separate 
automobiles under Part Ill of this policy. inctudtng any 
deductible provisions applicable thereto. 

5. Assistance and Cooperation of the Insured - Parts 
I and Ill. The insured shalt cooperate with the company 
and, upon the company's request, assist in making 
settlements, in the conduct of suits and in enforcing 
any right of contribution or indemnity against any 
person or organization who may be liable to the 
insured because of bodily injury, property damage or 
loss with respect to which insurance is afforded under 
this policy: and the insured shall attend hearings and 
trials and assist in securing and giving evidence and 
obtaining the attendance of witnesses. The insured 
shall not, except at his own cost, voluntarily make any 
payment, assume any obligation or incur any expense 
other than for such immediate medical and surgical 
relief to others as shall be imperative at the time of 
accident. 

6. Action Against Company - Part I. No action shall 
lie against the company unless. as a condition 
precedent thereto, the insured shall have fully 
complied with all the terms of this policy, nor until 
the amount of the insured's obligation to pay shall 
have been finally determined either by judgment 
against the insured after actual trial or by written 
agreement of the insured, the claimant and the 
company. 

Any person or organization or the legal represen­
tative thereof who has secured such judgment or 
written agreement shall thereafter be entitled to 
recover under this policy to the extent of the insurance 
afforded by this policy. No person or organization shall 
have any right under this policy to join the company 
as a party to any action against the insured to 
determine the insured's liability, nor shall the company 
be impleaded by the insured or his legal representative. 
Bankruptcy or insolvency of the insured or of the 
insured's estate shall not relieve the company of any 
of its obligations hereunder. 

Parts II, Ill and IV. No action shall lie against the 
company unless, as a condition precedent thereto, 
there shall have been full compliance with all the terms 
of this policy nor, under Part Ill, until thirty days after 
proof of loss is filed and the amount of loss is 
determined as provided in this policy. 

7. Medical Reportl; Proof and Payment of Claim - Part 
II. As soon as practicable, the injured person or 
someone on his behalf shall give to the company 
written proof of claim, under oath if required, and shall, 
after each request from the company, execute 
authorization to enable the company to obtain medical 
reports and copies of records. The injured person shall 
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submtt to phystcal exammahon by phys,ctans SP.Iected 
by the company when and as often as the company 
may reasonably require. 

The company may pay the injured person or any 
person or organization rendering the services, and 
such payment shall reduce the. amount payable 
hereunder for such injury. Payment hereunder shall 
not constitute an admission of liability of any person 
or, except hereunder. of the company. 

8. Insured's Dulles In Event of Loss - Part 111. In the 
event of loss the insured shall: 
(a) protect the automobile, whether or not the loss 

is covered by this policy, and any further loss due 
to the insured's failure to protect shall not be 
recoverable under this policy; reasonable 
expenses incurred in affording such protection 
shall be deemed incurred at the company's 
request; 

(b) fi~e with the company, within 91 days after loss. 
h1s sworn proof of loss in such form and including 
such information as the company may reasonably 
require and shall. upon the company's request. 
exhibit the damaged property and submit to 
examination under oath. 

9. Proof of Claim; Medical Reports- Part IV. As soon 
as pra~ticable, the insured or other person making claim 
shall g1ve to the company written proof of claim, under 
oath if required, including full particulars of the nature 
and extent of the injuries, treatment, and other details 
ente~ing into the determination of the amount payable. 
The msured and every other person making claim shall 
submit to examinations under oath by any person named 
by the company and subscribe the same, as often as 
may reasonably be required. Proof of claim shall be made 
upon forms furnished by the company unless the 
company shall have failed to furnish such forms within 
15 days after receiving notice of claim. 

The injured person shall submit to physical 
examinations by physicians selected by the company 
whe~ and as often .as the company may reasonably 
requtre and he, or rn the event of his incapacity his 
legal representative, or in the event of his death his 
legal representative or the person or persons entitled • 
to sue therefor. shall upon each request from the 
company execute authorization to enable the com­
pany to obtain medical reports and copies of records. 

10. AJ:»Pralsal- Part Ill. If the insured and the company 
farl to agree as to the amount of loss, either may. within 
60 days after proof of loss is filed, demand an appraisal 
of the loss. In such event the insured and the company 
shall each select a competent appraiser, and the 
appraisers shall select a competent and disinterested 
umpire. The appraisers shall state separately the actual 
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endorsement does not apply to the undennsurcd (b) damages whtch the insured is legally obligated 
motorists coverage afforded by this endorsement to pay subject to a $250 deductible it coverages 

0 and E have nol been purchased. 
Thts endorsement must be attached lo the Change 
Endorsement when issued after the policy is wntten. 

A939a (7·91) RENTAL REIMBURSEMENT· OWNED 
PRIVATE PASSENGER AUTOMOBILES 
ONLY 

11 1s agreed lhat the company will provide the named 
1nsured, in lhe event of loss to a privale passenger 
aulomobile which is designated in the declarations as 
subject to this endorsement. a substitute automobile. 
sub1ec1 to the following provisions: 

1 . Such provision shall be made 
(a) only it. with respect to the loss necessitating such 

rental 
(i) il is caused by a covered loss and 
(li) such owned automobile is continuously 

withdrawn from normal use tor a penod in 
excess of 24 hours; 

(b) for the period commencing with the first of the 
number of days tor which such rental is incurred 
and terminating. regardless of the exptrallon of 
the policy penod. at the end ot the number of 
days which would. wtlh the exerc1se of due 
diligence and dispatch. be required to repatr or 
replace such owned automobtle Coverage IS 

1tm1tcd to· 

(i) 30 days maxtmum it coverages D and E have 
been purchased for the owned automobtlc 
or 

(ii) 15 days maximum if coverages 0 and E have 
not been purchased for the owned 
automobile. 

(C) in addition to the limit of liability otherwise 
applicable under such insurance as ts afforded 
by the policy with respect to loss to such owned 
automobile. and shall not be subject to the 
application of any deductible thereunder. 

2. In the event of loss to which the insurance under 
this endorsement applies. the named msured shall 
gtve notice thereof as soon as practicable to the 
company or any ol its authorized agents. 

3 In the event ot loss to a provided rental vehicle. 
coverage is subject to the following provtsions: 

-48-

NAUA 206 (3-63) COMPREHENSIVE COVERAGE -
DEDUCTIBLE - FAMILY 

It is agreed lhat under lhe Comprehensive Coverage. the 
deductible amount stated in the declaration shall be 
deducted from the amount ot each loss as to each 
automobile. other than loss by (a) fire or lightning. (b) smoke 
or smudge due to a sudden, unusual and faulty operation 
ot any fixed heating equipmenl serving the premises in 
which the automobile is located. or (c) the stranding. 
sinking. burning. collision or derailment of any conveyance 
in or upon which the automobile is being transporled. 

II the policy affords insurance with respect to the Collision 
Coverage. breakage or glass caused by collision may. if 
the insured so elects. be treated as covered thereunder. 
subject to the terms thereof. instead of under the 
Comprehensive Coverage. 

PPA940 (2-90) LOSS OF USE -
RENTAL FEE REIMBURSEMENT 

Part Ill - Phystcal Damage is amended to include: 

II the automobile insured 1s of the private passenger or 
utihty type. and Coverages 0 and E are applicable thereto. 
and such coverages extend to a private passenger or ullhty 
type automobile the msurcd rents from a licensed rental 
car agency. tn the event of a loss or damage to such 
rental automobile under either of said coverages. the 
Company will reimburse the insured the daily or weekly 
rental lee which would have been paid had such rental 
automobile not been damaged subject to the followmg 
conditions: 

1. The insured must be hable by contract to continue 
paymenl of such rental fee as a result of a covered 
loss that would prevent the rental of such automobile 
to others by the licensed rental car agency. 

2. The period tor which the Company shall be liable shall 
commence on the day following the date of the 
accident which resulted in such rental automobile 
being unavailable tor use. provided the insured shall 
have reported as soon as practicable the loss or 
damage to the Company. and shall cease. regardless 
of the expiration of the policy: 
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cash value and the amount of loss and talltng to agree 
shall submit their differences to the umpue An 1ward 
in writing of any two shall determ~ne the amount of 
loss. The insured and the company shall each pay 
his chosen appraiser and shall bear equally the other 
expenses of the appraisal and umpire. 

The company shall not be held to have waived any 
of its rights by any act relating to appraisal. 

11. PaJment ot Lon - Part Ill. The company may pay 
for the loss in money: or may repair or replace the 
damaged or stolen property; or may, at any time before 
the loss is paid or the property is so replaced, at its 
expense return any stolen property to the named 
insured, or at its option to the address shown in the 
declarations. with payment for any resultant damage 
thereto; or may take all or such part of the property 
at the agreed or appraised value but there shall be no 
abandonment to the company. The company may settle 
any claim for loss either with the insured or the owner 
of the property. 

Part IV. Any amount due is payable (a) to the insured, 
or (b) if the insured be a minor to his parent or guardian, 
or (c) if the insured be deceased to his surviving spouse, 
otherwise (d) to a person authorized by law to receive 
such payment or to a person legally entitled to recover 
the damages which the payment represents; provided, 
the company may at its option pay any amount due 
in accordance with division (d) hereof. 

12. No Benefit to Bailee- Part Ill. The insurance afforded 
by this policy shall not inure directly or indirectly to 
the benefit of any carrier or other bailee for hire liable 
for loss to the automobile. 

13. Subrogation - Parta I and Ill. In the event of any 
payment under this policy, the company shall be 
subrogated to all the insured's rights of recovery 
therefor against any person or organization and the 
insured shall execute and deliver instruments and 
papers and do whatever else is necessary to secure 
such rights. The Insured shall do nothing after loss 
to prejudice such rights. 

14. Change~. Notice to any agent or knowledge possessed 
by any agent or by any other person shall not effect 
a waiver or a change in any part of this policy or estop 
the company from asserting any right under the terms 
of this policy; nor shall the terms of this policy be 
waived or changed, except by endorsement issued to 
form a part of this policy. signed by a duly authorized 
company representative. 

15. Alllgnment. Assignment of interest under this policy 
shall not bind the company until its consent is 
endorsed hereon; If, however, the Insured named in 
Item 1 of the declarations, of his spouse if a resident 
of the same household. shall die, this policy shall cover 
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wtth•n lhe ICOI)e of h•s duhft as tuch (3) 1ny person 
havtng proper temporary custody of an owned 
automobtle, as an insured, until the appotnlment and 
qualification of such legal rep~esentative, and (4) 
under division 1 of Part II any person who was a relative 
at the time of such death. 

16. Cancellation. This policy may be cancelled by the 
insured named in Item 1 of the Declarations by 
surrender thereof to the company or any of its 
authorized agents or by mailing to the company written 
notice stating when thereafter the cancellation shall 
be effective. This policy may be cancelled by the 
company by mailing to the insured named In Item 1 
of the Declarations at the address shown In this policy 
written notice stating when not tess than ten days 
thereafter such cancellation shall be effective. The 
mailing of notice as aforesaid shall be sufficient proof 
of notice. The time of the surrender or the effective 
date and hour of cancellation stated in the notice shall 
become the end of the policy period. Delivery of such 
written notice either by such insured or by the 
company shall be equivalent to mailing. 

If such insured cancels, earned premium shall be 
computed in accordance with the customary short rate 
table and procedure. If the company cancels, e&~ned 
premium shall be computed pro rata. Premium 
adjustment may be made either at the time cancellation 
is effected or as soon as practicable after cancellation 
becomes effective, but payment or tender of unearned 
premium is not a condition of cancellation. 

17. Cancellation by CompanJ Umlled - Part I. After this 
policy has been in effect for sixty days or, If the policy 
is a rene\¥al, effective immediately, the company shall 
not exercise its right to cancel the insurance afforded 
under Part I unless: 
(1) the named insured fails to discharge when due 

any of his obligations in connection with the 
payment of premium for this policy or any 
installment thereof, whether payable directly or 
under any premium finance plan; or • 

(2) the insurance was obtained through fraudulent 
misrepresentation; or 

(3) the insured violates any of the terms and condi­
tions of the policy; or 

(4) the named insured or any other operator, either 
resident in the same household, or who customarily 
operates an automobile insured under the policy, 
(a) has had his driver's license suspended or 

revoked during the policy period, or 
(b) is or becomes subject to epilepsy or heart 

attacks, and such individual cannot produce 
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a cert1f1cate from a phys1c1an tesl•ly•ng to th•s 
unquahf1ed ab1hty to operate a motor vehtcle. 
or 
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(c) is or has been convicted of or forfeits bail, 
---uurtn-g-th-e--aom-onths-lmlYRfdtatet'rPrec-ettlng---------------------------------

the effective date of the policy or during the 
policy period. for: 
(1) any felony. or 
(2) criminal negligence resulting in death. 

homicide or assault, arising out of the 
operation of a motor vehicle, or 

(3) operating a motor vehicle while in an 
intoxicated condition or while under the 
influence of drugs. or 

(4) leaving the scene of an accident without 
stopping to report. or 

(5) theft of a motor vehicle, or 
(6) making false statements in an application 

for a driver's license, or 
(7) a third violation, committed within a period 

of 18 months, of (i) any ordinance or 
regulation limiting the speed of motor 
vehicles or (ii) any of the provisions in the 
motor vehicle laws of any state, the 
violation of which constitutes a misde-
meanor, whether or not the violations were 
repetitions of the same offense or were 
different offenses. 

18. Declarations. By acceptance of this policy, the insured 
named in Item 1 of the declarations agrees that the 
statements in the declarations are his agreements and 
representations, that this policy is issued in reliance 
upon the truth of such representations and that this 
policy embodies all agreements existing between 
himself and the company or any of its agents relating 
to this insurance. 

In Wltneu Whereof, the company has caused this policy 
to be signed by its president and secretary. but this policy 
shall not be valid unless completed by the attachment 
of a declarations page. 

D...J}1. 54.u-fli:m~ 
Secretary President 

VIRGINIA EXCEPTION - It is agreed that if the owned 
automobile is principally garaged in Virginia, the provision 
in the Collision Coverage that the deductible amount shall 
not apply to loss caused by collision with another 
automobile insured by the company is deleted. 
Form No. 1077 (1o-86) VA 

Form No. 1024P (7-91) VA 
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GENERAL 
ATTACHMENTS 

ALL FORMS LISTED IN THE 
VIRGINIA PACKAGE MAY NOT 
PERTAIN TO YOUR POLICY. 
PLEASE REFER TO YOUR 
DECLARATIONS PAGE FOR 
APPLICABLE ATTACHMENTS. 
PLEASE NOTE ADDITIONAL 
MOTORCYCLE/MOTOR HOME 
SPECIFIC ATTACHMENTS MAY 
BE FOUND ON PAGES 51 TO 59. 
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IMPORTANT INFORMATION TO POLICYHOLDERS 

In the event you need to contact someone abOut th•s pohcy 
for any reason. please contact your agent II you have additional 
questions you may contact the Progressive Companies at the 
following address and phone number: 

4461 Cox Road 
Glen Allen. Virginia 23060 

1-800-876-8012 

If you have been unable to contact or obtain satisfaction 
from either your agent or us, you may contact the Virginia 
Bureau of Insurance at: 

Property and Casualty Division 
Bureau of Insurance 

P.O. Box 1157 
Richmond, Virginia 23209 
1 -800-552-7945 (in state) 

1-804-786-3471 (out of state) 

Written correspondence is preferable so that a record of 
your inquiry is maintained. When contacting your agent. 
Progressive, or the Bureau of Insurance, have your policy 
number available. 

Form No. 8276 (7 -89) MEDICAUINCOME DISABILITY 
IMPORTANT NOTICE 

IN ADDITION TO THE MINIMUM INSURANCE 
REQUIRED BY LAW, YOU MAY PURCHASE ADDI· 
TIONALINSURANCE COVERAGE FOR THE NAMED 
INSURED AND FOR HIS RELATIVES WHO ARE 
MEMBERS OF HIS HOUSEHOLD WHILE OCCUPY· 
lNG A MOTOR VEHICLE, OR IF STRUCK BY A 
MOTOR VEHICLE WHILE NOT OCCUPYING A 
MOTOR VEHICLE, AND FOR OCCUPANTS OF THE 
INSURED MOTOR VEHICLE. THE FOLLOWING 
HEALTH CARE AND DISABILITY BENEFITS ARE 
AVAILABLE FOR EACH ACCIDENT: 

A. PAYMENT OF UP TO $2.000 PER PERSON FOR ALL 
REASONABLE AND NECESSARY EXPENSES FOR 
MEDICAL. CHIROPRACTIC, HOSPITAL. DENTAL. 
SURGICAL. AMBULANCE. PROSTHETIC AND 
REHABILITATION SERVICES. AND FUNERAL 
EXPENSES RESULTING FROM THE ACCIDENT AND 
INCURRED WITHIN THREE YEARS AFTER THE 
DATE OF THE ACCIDENT: AND 

B. AN AMOUNT EQUAL TO THE LOSS OF INCOME 
UP TO $100 PER WEEK IF THE INSURED PERSON 
IS ENGAGED IN AN OCCUPATION FOR WHICH HE 
RECEIVES COMPENSATION, FROM THE FIRST 
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WORKDAY LOST AS A RESULT OF THE ACCIDf Nl 
UP TO THE DATE THE PERSON IS ABLE TORE TUflN 
TO HIS USUAL OCCUPATION SUCH PAYMENTS 
ARE LIMITED TO A PERIOD EXTENDING UNE YEAR 3 hc,ghl exlcndmg rools. 
FROM THE DATE OF THE ACCIDENT 4. cuslom murals. pa1nllngs. or olhcr decals or graphiCS. 

-IF-YOtl-OESIRE-T-o-PtJRCHAse-ETTFfER-OWBOTR-oF in--oruporrany-plcko·p. panellruck or van. 
THESE COVERAGES AT AN ADDITIONAL PREMIUM. 
YOU MAY DO SO BY CONTACTING THE AGENT OR 
COMPANY THAT ISSUED YOUR POLICY. 

Form No 2063 (7-86) IMPORTANT NOTICE 

IN ADDITION TO THE INSURANCE COVERAGE 
REQUIRED BY LAW TO PROTECT YOU AGAINST A LOSS 
CAUSED BY AN UNINSURED MOTORIST. 

IF YOU HAVE PURCHASED LIABILITY INSURANCE 
COVERAGE THAT IS HIGHER THAN THAT REQUIRED 
BY LAW TO PROTECT YOU AGAINST LIABILITY ARISING 
OUT OF THE OWNERSHIP, MAINTENANCE OR USE OF 
YOUR MOTOR VEHICLES COVERED BY THIS POLICY. 
AND YOU HAVE NOT ALREADY PURCHASED UNIN­
SURED MOTORIST INSURANCE COVERAGE EQUAL TO 
YOUR LIABILITY INSURANCE COVERAGE: 

1. YOUR UNINSURED AND UNDERINSURED MOTOR­
IST INSURANCE COVERAGE HAS INCREASED TO 
THE LIMITS OF YOUR LIABILITY COVERAGE AND 
THIS INCREASE WILL COST YOU AN EXTRA 
PREMIUM CHARGE; AND 

2. YOUR TOTAL PREMIUM CHARGE FOR YOUR 
MOTOR VEHICLE INSURANCE COVERAGE WILL 
INCREASE IF YOU DO NOT NOTIFY YOUR AGENT 
OR INSURER OF YOUR DESIRE TO REDUCE 
COVERAGE WITHIN 20 DAYS OF THE MAILING OF 
THE POLICY OR THE PREMIUM NOTICE. AS THE 
CASE MAY BE. 

3. IF THIS IS A NEW POLICY AND YOU HAVE ALREADY 
SIGNED A WRITTEN REJECTION OF SUCH HIGHER 
LIMITS IN CONNECTION WITH IT. PARAGRAPHS 
1 AND 2 OF THIS NOTICE DO NOT APPLY. 

E131 (11-78) CUSTOMIZING EQUIPMENT 
EXCLUSION - AUTOMOBILE 

Any physical damage coverage afforded by lhis policy 
is subJeCt to the following additional exclusion: 

This insurance does not apply to loss ol, or damage to. 
any custom furnishings or equipment including, bul nol 
limited to: 

1. special carpeting and insulalion. furniture. bars or 
television receivers: 
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E104a (9-77) SOUND RECEIVING AND TRANSMIT­
TING EQUIPMENT EXCLUDED 

It is agreed that any Physical Damage Insurance afforded 
by the policy is subjecl to the following addilional exclusion: 

This insurance does nol apply to loss of. or damage to. 
any sound receiving or sound receiving and transmitting 
equipmenl designed for use as a citizens band radio. lwo­
way mobile radio or telephone. or scanning monitor 
receiver. including any accessories and antennas unless 
permanently installed in the opening of the dash or console 
of lhe automobile normally used by lhe motor vehicle 
manufaclurer for lhe inslallation of a radio. 

A689H (7-881 UNINSURED MOTORISTS INSURANCE 

(Vuginia) 
In considerahon of the paymenl of premium and subjecl 
lo all of lhe provisions of lhis endorsement and lo lhe 
applicable provisions of lhe policy, the company agrees 
wilh lhe named insured as follows: 

I. COVERAGE UNINSURED MOTORISTS 
(Damages for Bodtly Injury and Property Damage) 

The company will pay in accordance with Secllon 
38 2-2206 of I he Code of Virgtma and all Acls 
amendatory !hereof or supplementary !hereto. all 
sums whrch lhe msured or h1s legal represenlalive 
shall be legally enlrlled to recover as damages from 
lhe owner or operator of an uninsured molar veh1cle 
because of bodily injury sustained by the insured or 
properly damage. caused by acc1dent and arismg oul 
of lhe ownership. mamlenance or use of such 
unmsured motor vehicle. 

Exclusions 
Th1s insurance does not apply: 

(a) to bodily injury or property damage with respect 
lo which lhe insured or hrs legal representative 
shall. without written consent of the company. 
make any settlement with any person or organ­
ization who may be legally liable therefor; 

(b) to the first lwo hundred dollars of the total amounl 
of all property damage as the result of any one 
accident. This exclusion does not apply it the 
owner or operalor of the uninsured motor vehicle 
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II. PERSONSINSURED 

Each ott he followmg IS an insured under lhts msurance 
to the extent set forth below· 

(a) the named insured and. while rcs1dcnts of the 
same household. the spouse and relat1ves of 
either; 

(b) any other person while occupying an insured 
motor vehicle; and 

(c) any person. with respect to damages he ts entitled 
to recover because of bodily 1njury to which this 
insurance applies sustained by an msured under 
(a) or (b) above. 

Th1s insurance applies separately with respect to each 
insured. except with respect to the lim1ts of the 
company's liability. 

Ill. LIMITS OF LIABILITY 
Regardless of the number of ( 1 ) persons or organ­
IZations who are insureds under this insurance. (2) 
persons or organizations who sustam bodily intury or 
property damage. (3) claims made or su1ts brought 
on account of bodily injury or property damage. or 
( 4) motor veh1cles to which th1s msurance apphes. 

(a) II the schedule or declarations md1cate sphl hm1ts 
ol hab1hty. the hm11 ol hab1hty lor bodily 1n1ury stated 
as applicable to "each person" •S the hm•t olthe 
company's hab1hty lor all damages because ol 
bodily InJUry suslatned by one person as the result 
of any one acc1dent and. sub1ect to the above 
provision respecting "each person ... the hrmt of 
liability lor bodily mjury stated as applccable to 
"each accident'' is the total hmit of the company's 
liability lor all damages because of bodily in1ury 
sustained by two or more persons as the result 
ol any one accident. The limit of liability for 
property damage stated as applicable to "each 
accident" is the total limit of the company's liability 
lor all damages because of property damage to 
all property of one or more insureds as the result 
of any one accident. 

(b) If the schedule or declarations indicate a single 
limit of liability, the limit of liability stated as 
applicable to "each accident" is the total limit of 
the company's liability for all damages as the result 
of any one accident provided such limit of liability 
shall first provide the separate limits required by 
the Virginia Motor Vehicle Safety Responsibility 
Act as stated in the schedule or declarations. 
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because ol bod•ly InJUry or property damage 
sustained en an accident by a person who 1s an 
insured under this insurance. a·ny payment made 
under this insurance to or lor any such person 
shall be applied in reduction of any amount which 
he may be entitled to recover from any person 
or organization who is an insured under the bodily 
injury or property damage liability coverages. 

(d) Any amount payable under this insurance 
because of bodily injury or property damage 
sustained in an accident by a person who is an 
insured under this insurance shall be reduced 
by all sums paid because ol such bodily injury 
or property damage by or on behalf of the owner 
or operator of an uninsured motor vehicle. 

(e) Any amount recoverable as damages because 
of bodily injury or property damage sustained in 
an accident by a person who is an insured under 
this insurance shall be reduced by all sums paid 
because of such bodily inJury or property damage 
by or on behalf of any person or organizatiOn 
JOintly or severally liable together w1th the owner 
or operator of an uninsured motor vehicle lor such 
bodily inJury or property damage includ1ng all 
sums paid under the bodily InJury or property 
damage coverage of the policy. 

IV. POLICY PERIOD; TERRITORY 
Th1s msurance applies only to acctdents which occur 
during the policy period and withm the Unrted States 
ol America. its territories or possess1ons. or Canada. 

V. DEFINITIONS 
When used in reference to this insurance (including 
endorsements forming a part of the policy): 

"bodily injury" means bodily injury, sickness or 
disease. including death, sustained by a person who 
is an insured under (a) or (b) of the Persons Insured 
provision; 

"hit-and-run vehicle" means a motor vehicle which 
causes an accident resulting in bodily injury to an 
insured or property damage, provided: 

(a) there cannot be ascertained the identity of either 
the operator or the owner of such motor vehicle; 
and 

(b) the insured or someone on his behalf shall have 
reported the accident promptly to either the 
company, or a law-enforcement officer. 

"insured motor vehicle" means a motor vehicle 
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coverage of the policy appht~!. th;l sh.JII not 
.nclude a vehacle whtlc bcmg us«·d w•lhoul the 
perm•ssion of the owner: 

"motor vehicle" means a land motor vcheclc or 
trailer other than 
(a) a farm type tractor or other equipment 

designed for use principally off pubhc roads, 
while not upon public roads. 

(b) a vehicle operated on rails or crawler-treads. 
or 

(c) a vehicle while located for use as a residence 
or premises; 

"named insured" means the person named in the 
declarations of this policy and includes the 
spouse if a resident of the same household; 

"occupying" means in or upon, or entering into 
or alighting from; 

"property damage" means injury to or destruction 
or (1) an insured motor vehicle owned by the 
named insured or his spouse. if a resident of the 
same household. and the contents or such motor 
vehicle, and (2) any other property (except a 
motor vehicle) owned by an insured and located 
in Virginia; 

"relative" means a person related to the named 
insured by blood, marriage or adoption who is 
a resident of the same household; 

"uninsured motor vehicle" means: 

(a) a motor vehicle with respect to the owner­
ship. maintenance or use or which there is, 
in at least the amounts specified in the 
Virginia Motor Vehicle Safety Responsibility 
Act. neither (i) cash or securities on file with 
the Virginia Commissioner of Motor Vehicles 
nor (ii) a bodily injury and properly damage 
liability bond or insurance policy, applicable 
at the lime of the accident with respect to 
any person or organization legally respon­
sible for the use of such vehicle, or with 
respect to which there is such a bond or 
insurance policy applicable at the time of the 
accident but the company writing the same 
is or becomes insolvent or denies coverage 
thereunder, or 

(b) a hit-and-run vehicle as defined. 

VI. CONDITIONS 
A. Polley Provlalona 

None of the Insuring Agreements, Exclusions, 
Conditions or other provisions of the policy shall 
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&:-Premium 
If during the policy period the number of insured 
motor vehicles owned by the named insured or 
spouse and registered in Virginia changes. the 
named insured shall notify the company dunng 
the policy period of any changes, and the 
premium shall be adjusted in accordance with 
the manuals 1n use by the company. If the earned 
premium thus computed exceeds the advance 
premium paid, the named insured shall pay the 
excess to the company; if less. the company shall 
return to the named insured the unearned portion 
paid by such insured. 

C. Proof of Claim; Medical Reporta; Proof of Loa 
As soon as practicable. the insured or other 
person making claim shall give to the company 
written proof of claim, under oath if required. 
including full particulars of the nature and extent 
of the injuries, treatment. and other details 
entering into the determination of the amount 
payable hereunder. Proof of claim shall be made 
upon forms furnished by the company unless the 
company shall have failed to lurnish such forms 
within t 5 days after receiv1ng notice of claim. 

The injured person shall submit to physical 
examinations by physicians selected by the 
company when and as the company may 
reasonably require and he. or in the event of his 
incapacity his legal representahve, or in the event 
of his death his legal representative or the person 
or persons entitled to sue therefor, shall upon 
each request from the company execute author­
ization to enable the company to obtain medical 
reports and copies of records. 

The insured or other person making claim for 
damage to property shall tile proof of toss with 
the company within sixty days after the occura 
renee of loss, unless such time is extended in 
writing by the company. in the form of a sworn 
statement selling forth the interest of the insured 
and of all others in the property affected, any 
encumbrances thereon. the actual cash value 
thereof at time of loss, the amount, place, time 
and cause of such loss. and the description and 
amounts of all other insurance covering such 
property. Upon the company's request, the 
insured shall exhibit the damaged property to the 
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company 

W1lh respect lo cla1ms alleged to havP ausen out 
of the owncrsh1p, mamtcnancc or usc of a htl· 
and-run veh1cle 1f the insured has not obla1ncd 
a tudgmenl against John Doe. the hab1hty of the 
unmsured motorist may be established. as 
between the insured and the company, by tiling 
w1th the company within a reasonable time alter 
the accident a statement under oath that the 
insured or his legal representative has a cause 
or causes of action arising out of such acc1dent 
for damages against a person or persons whose 
ident1ty is unascertainable. selling forth the facts 
in support thereof. and shall present clear and 
convincing evidence that there was a hit-and­
run vehicle involved in the accident. 

D. Notice of Legal Action 
II. before the company makes payment of loss 
hereunder, the insured or his legal representative 
shall institute any legal action for bodily mjury 
or property damage against any person or 
organization legally responsible for the use of a 
motor vehicle involved in the accident. a copy 
of the summons and complaint or other process 
served in connection with such legal action shall 
be forwarded immediately to the company by the 
insured or his legal representative 

E. Other Insurance 
W1th respect to bodily mjury to an msurcd whtle 
occupying a motor vehicle not owned by the 
named insured. this insurance shall apply only 
as excess insurance over any other Similar 
insurance ava1lable to such insured and appli· 
cable to such veh1cle as primary insurance. 

Except as provided in the foregoing paragraph. 
if the insured has other similar bodily 101ury 
insurance available to him and applicable to the 
accident. the company shall not be hable for a 
greater proportion of any loss to which this 
coverage applies than the hmit of liability 
hereunder bears to the sum of the applicable 
limits of liability of this insurance and such other 
msurance. 

Wtth respect to property damage. this insurance 
shall apply onty as excess insurance over any 
other valid and collectible insurance of any kind 
applicable to such property damage. 

With respect to an accident wherein an employee 
of a self-insured employer receives a worker's 
compensation award for injuries resulting from 
an accident with an uninsured motor vehicle. such 
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from such acc1dent 

F. Payment of Loss by the Company 

Any amount due hereunder is payable 
(a) to the insured, or 

(b) if the insured be a minor to his parent or 
guardian. or 

(c) if the insured be deceased to his surviving 
spouse, otherwise 

(d) to a person authorized by law to receive such 
payment or to a person legally entitled to 
recover the damages which the payment 
represents; 

provided, the company may at its option pay any 
amount due hereunder in accordance with 
division (d) hereof. 

G. This endorsement replaces any other provisions 
of the policy, including any endorsement forming 
a part thereof. affording similar insurance with 
respect to any damages arising out of the 
ownership, maintenance or use of an uninsured 
motor vehicle or a hil-and-run vehicle. 

A906G (7-87) AMENDMENT OF TERMINATION PRO­
VISIONS - VIRGINIA 

It is agreed that: 

A. The first paragraph of the "Cancellation" condition 
is replaced by the following: 

This policy may be cancelled by the insured named 
in Item 1 of the declarations, or his duly constituted 
attorney-in-fact by surrender thereof to the Company 
or any of its authorized agents or by mailing to the 
Company written notice stating when thereafter the 
cancellation shall be effective. 

This policy may be cancelled by the Company by 
mailing to the insured named in Item 1 of the 
declarations at the address shown in this policy, 
written notice staling when not tess than forty-five days 
thereafter such cancellation shall be effective; except 
that this policy may be cancelled by the Company 
by ma1hng to the insured named in Item 1 of the 
declarations at the address shown in this policy written 
notice stating: 

1. when not less than ten days thereafter such 
cancellation shall be effective. if this policy has 
been in effect less than sixty days and is not 
a renewal policy. or 
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2 when not less than htleen days therealter such 
cancellalton shall be etlecllve. 11 the named 
msured latls to dtscharge when due any or h•s 
obhgahons m conncchon with the payment ot 
premium for lhts policy or any anstallment thereof. 
whether payable to Hie Company or tis agem 
eather dtrectly or indirectly under any premtum 
finance plan or extension of credit. 

Nohce to the insured named in Item 1 ot the 
declarations shall be mailed either by cerhhcate 
of matling. provided the Company has retained 
a duplicate certified copy of said notice. or by 
registered or certified mail. pursuant to Section 
38.2-2208 of the Code of Virginia. The (time of 
surrender or theJ• ettective date land houri' of 
cancellation stated in the notice shall become 
the end of the policy period. Delivery of such 
written notice either by such insured. or his duly 
constituted attorney-in-fact. or by the Company 
shall be equivalent to mailing. 

B. The following Condition is added or. if the policy 
contains a Condition so entilled. such Condition is 
replaced by the following: 

Cancellation by Company Limited 
If this policy has been tn effect for sixty days at the 
time nohce of cancellation is mailed or delivered or. 
if this policy is a renewal. etteclive tmmedtately. the 
·company shall not exercise its right to cancel unless: 

1. the named msured fails to dtscharge when due 
any of his obligations in connection wtlh the 
payment of premium for thts pohcy or any 
anstallment thereof. whether payable to the 
company or its agent either dtreclly or andtrectty 
under any premium finance plan or extenston ot 
credit or 

2. the named insured or any other operator who 
etlher resides in the same household or custom­
arily operates an automobile msured under thiS 
policy has had his driver's license suspended or 
revoked during the policy period. or. If the pohcy 
is a renewal. during its policy period or the ninety 
days immediately preceding the last anniversary 
of the effective date: provided. however. the 
Company shall have the right to modify any 
phystcal damage coverage afforded by this pohcy 
(except coverage for toss caused by collision) 
by anclusion ot a deductible not exceeding $1 00. 

Th1s Conditton shall apply to each successtve 
pohcy period for which the Company consents 
to renew or conlinue this po!tcy but nothing 1n 

this Condition shall obligate the company to 
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C. The lollowtng Condttaon ts added 

Renewal 
If thas policy is wnnen tor a pohcy penod of less than 
one year or wtlhout a hxed exptration date. the 
Company agrees that it will not exerc1se its right to 
refuse to renew or continue the insurance, except 
as ot the end ot any six-month interval of the original 
effective date. 

The company agrees that II wdl not refuse to renew 
or continue this policy unless a written notice of its 
refusal to renew or continue is mailed to the insured 
named in Item 1 of the declarations, or the address 
shown in this policy. or least forty-five days prior to 
the expiration date. Notice to the insured named in 
Item 1 of the declarations shall be mailed either by 
certificate of mailing, provided the Company has 
retained a duplicate certified copy ot said notice. or 
by registered or certified mail. pursuant to Section 
38 2-2208 ot the Code ot Virgtnta. Delivery ot such 
wrillen notice shall be equivalent to maihng. 

Such notice shall not be required: 

I . il the named insured tails to pay the premtum 
as required by the Company lor renewal or 
continuance or this policy. 

2 II the Company or its agent acting on behall ot 
the Company has manifested tis willingness to 
renew by issuing or offering to 1ssue a renewal 
policy, cerltlicate or other evidence ol renewal. 
or has mantfested such intenlton tn writing to the 
tnsured. or 

3. at the named tnsured. or h1s duly conshtuted 
attorney-in-tact. has nolihed 1n writing to the 
Company or 1ts agent that he wishes the policy 
to be cancelled or that he does not wish the policy 
to be renewed or if prior to the dale of expiralton 
he tails to accept the offer of the Company. 

A877 (6-66) ASSISTANCE AND COOPERATION OF 
THE INSURED 

(Automobile Liabthly Insurance) 
(Virginia) 

The failure or relusal ot the insured to cooperate with or 
assist the company which pre1udtces the company's 
defense ot an action tor damages ansing out ot the 
operation or use ot an automobile shall constitute non­
compliance With the requirements of the policy that tho 
insured shall cooperate with and assist the company. 
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A925 (5- 70) SOUND-REPRODUCING OR RECORD· 
lNG EQUIPMENT EXCLUDED 

It is agreed that such Insurance as Is afforded by the 
policy under the Physical Damage Coverages Is 
subject to the following additional exclusions: 

The Insurance does not apply: 

to loss of or damage to any device or instrument 
designed for the recording. reproduction. or record1ng 
and reproduction ol sound unless such device or 
instrument is permanently installed in the automobile. 

2. to loss of or damage to any tape. w1re. record disc 
or other medium for use with any device or instrument 
designed tor the recording. reproduction. or recordcng 
and reproduction of sound. 

A799F (7·91) FAMILY AUTOMOBILE FORM 
VIRGINIA AMENDATORY 
ENDORSEMENT 

ft is agreed that: 

PART I 
1 . The first paragraph of "Persons Insured" is amended 

to read: 

Persons Insured 

The tollowing are 1nsureds under Part I 

(a) with respect to the owned automobile. 

( 1) the named ensured and any rcs1dent ot the 
same household. 

(2) any other person ussng such automob1le w1lh 
the permiss1on of the named insured. 
provided his actual operahon or (1f he 1s not 
operating) his other actual use thereof 1s 
within the scope of such permiSSIOn. and 

(3) any other person or organization but only with 
respect to his or its liability because of acts 
or omissions of an insured under (a) ( t) or 
(2) above; 

(b) with respect to a non-owned automobile. 

( t ) the named 1nsured. 

(2) any relative. but only with respect to a private 
passenger automobile or trailer. 

provided his actual operation or (if he is not 
operating) the other actual usc thereof is w1th 
the permission. or reasonably believed to be 
with the permission. of the owner and is with1n 
the scope of such permission. and 

-34-

t ~~' ;tr•v .,,.,,., ,, •• ,,,,." ... ',,, :.,''·: •• • .. ••' ''P' .. ,., .... ·~ 

Ill t\tflf tq lht • oiU'IIIlto olt· o · t.ul t oltly ... •'h It ·~·II• 'I I 

IU htS 01 tl<; hcllJthly llf •1 ctUSf' ol rKIS ()I 

orn•sssons ot an snsurc<J under It> I ( 1 1 or t21 
above 

2. The definition of "owned automobile" is amended to 
read. 

"owned automobile" means 

(a) a private passenger. farm or utility automobile 
described rn this policy for which a specific 
premium charge indicates that coverage is 
afforded. 

(b) a trailer owned by the named snsured. 

(C) a private passenger. farm or ulthty automobile 
ownership of which is acqUired by the named 
insured during the policy penod. provided 

( t ) it replaces an owned automobile as defined 
in (a) above. or 

(2) the company insures all pnvate passeng~r. 
farm and utility automobiles owned by the 
named insured on the date of such acqui­
sition and the named msured notifies the 
company during the policy penod or wtthin 
30 days after the date of such acqu1s1tion 
of his election to make th1s and no other 
policy ISSued by the company applicable to 
such automobile. or 

(d) a temporary substitute automobile: 

3 The definition ol "temporary subst•tute automobile" 
1s amended to read· 

"temporary substttute automobtlc" means any 
automobile or tra1ler. not owned by the named snsured. 
while temporanly used with the perm•ss1on ol the 
owner as a subslllute for the owned automobile or 
trailer when withdrawn from normal use because ol 
its breakdown. repair. servicing. loss or destruction; 

4. The definition of "farm automobile" is amended to 
read: 

"farm automobile" means an automobile ollhe truck · 
type not used lor business or commerc1al purposes 
other than farming; 

5. The definition ol "utility automobile" IS amended to 
read: 

"utility automobile" means an automobile. other than 
a farm automobile. of the pick·up body. sedan delivery 
or panel truck type not used for business or 
commercial purposes; 

6. Exclusion (g) and (h) are amended ar.d a new 
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(lh•s pohc:y does not apply u••C1•" P,,,, ' . 

(g) to any automob1le or lfaoiPr INh•h· "'·•·•·'·•·"'''' ,,, 
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-~-em~toy~:rcrorotherwtse engagerJtrrthc-automobtl u_m.tc.Lany_w..orJc.mcn.s_compcnsal!OnJaw.--ernptoyer~ ~-
bustncss to the extent that the hm1ts ot hab1hty diSability benehts taw or any other. s1m1lar law. 
tor thas pohcy exceed the hm1ts of habahty rcqu1red (C) to bodily injury sustatned whtle occupying the ansured 
by the Virgtnta financial responsab1hty taw. but th1s motor vehicle whtle used as a public or hvery 
excluston (g) does not apply to the matntcnance conveyance. but lh1s exclusion does not apply with 
or use of an owned automobile by respect to any 1nsured motor vehicle designated in 
( 1 ) the named insured: or the policy as a public or livery conveyance: 

(2) directors. stockholders. partners. agents or (d) to bodily injury susta.ined by any person while 
employees of the named insured. or occupytng a motor vehtcle, unless such person has 

. or reasonably believes he has the permission of the 
(3) a restdent of the same household as a person owner to use such motor vehicle and the use as wtlhan 

. '• . ,·, 
.r .. • !••t, ......... • •. ·~··•"'•·•1t,.,., .• , ......... ••··········· 

described in ( 1 ) or (2) above. the scope of such permission; 

" 
(h) to a non-owned automobile. while matntatned ~r (e) to bodily injury sustained by the named insured or 

used by any per~on whtle s~ch person IS any relative while occupying any motor vehtcle owned 
employed or otherw1se engaged 1n any busrness by or furnished or available for the regular use of such 
or o~cupatton of the rnsured. except the auto- named msured or relative and wh1ch is not an 1nsured 
mobtle busmess. bullhas exclus1on (h) does not motor vehicle; 
apply to a private passenger automobtle operated f . . . 
or occupted by the named insured or by h1s pnvate ( ) 1~ bodily '."Jury due to war whether or not declared. 
chauffeur or domestic servant. or a trader used CIVIl war. msurrechon. rebellion or revolution. or any 
therewtth or w1lh an owned automobile act or condition mc1dent to any of the foregoing. 

Definitions 
(J) to the ownership, ma1ntenance. operalton. use. 

loadtng or unloadrng of an automob1le ownersh1p The definitions .under Part I of the policy apply to Part II 
of whach 1S acquired by the named msured durang except as mod1fted here1n· 
the pohcy percod or any temporary subshtute "bodily 1n1ury" means bodily mtury. SICkness or d•sease. 
automobile therefor. 11 the named msured has 1nclud•ng death resulhng therefrom. 
purchased other automobile hab1hty msure:tnce "IOJured person" means 
applicable to such automobile lor whiCh" spcc:IIIC (a) the named 1nsurcd or any relallve who susta1ns bodily 

l charge has been made 1n1ury while occupy1ng a motor vch1cle. or d struck by 
PART II a motor veh1cle wh1le not occupymg a motor veh1c1e. 

The Expenses For Medical Services portion of the policy (b) any other person who sustains bodily inJury wh1le 
is deleted in its entirety and replaced by the tollowrng: occupying 

When a specific premium charge is shown in the : ( 1 ) the insured motor vehicle; 
declarations for Section I and/or Section II, the company I (2) a non-owned a 10 ob 1 h. h lh d · · d b. t 11 h · · · u m 1 e w tc e name 
agrees w1th the named msure , su Ject o a t e provtstons insured or relat e ·s e r . 
of the policy except as modified herein. as follows: IV 

1 
op ra mg. or 

(3) a temporary substitute automobile; 
Section I 
Medical Expense Benefits "insured motor vehrcle" means a motor vehtcle with 

. . respect to which 
The company will pay. in accordance wtth Sections . . 
38.2-2201. or 46.2-465 of the Code of Virgima, to or on ~ (a) the named tnsured •s the owner. and 
behalf ot each injured person. medical expense benefits ; (b) the bodily injury liability or the property damage liability 
as a result of bodily injury caused by accident and arising insurance of the policy applies; and 
out of the ownership, maintenance or use of a motor vehicle ' (c) the 1nsurance under this coverage applies and for 
as a motor vehicle. which a specific premium has been charged; 

Exclusions "medical expense" means all reasonable and necessary 
This insurance does not apply: expenses tor medical, hospital. chrropracttc, x-ray. 
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lhc acctllcnl. 

"medtcal expense msurancc" rncans any motor vchtclc 
msurancc provtding benefits lor medecal cxpen~cs wethout 
regard to fault. 

··motor vehicle" means a sell-propelled land motor vehtcle 
or trader other than (1) a farm type tractor or other sell­
propelled eqUipment designed lor use prtncepally oil public 
roads. while not upon public roads. (2) a veh1cle operated 
on rails or crawler treads. or (3) a vehicle located for use 
as a restdence or premises; 

"named insured" means the mdividual or organization 
named in Item 1 of the declarations; 

"non-owned automobile" means a motor vehicle whtch 
IS not 

(a) used as a public or livery conveyance: or 

(b) owned by or furnished or available for the regular use 
of either the named insured or any relative: or 

(c) a temporary substitute automobile. 

"occupying" means in or upon or entering or alighting from: 

"relative" means a person related to the named insured 
by blood. marriage or adoption. including wards or foster 
children. who 1s a resident ol the same household as the 
named insured. 

Limits of Liability 

Regardless ol the number at: 

1 persons or organ1zations who arc 1nsurcds under th1s 
policy. 

2 persons who sustam bodely tnJury. or 

3. claims made or suets brought on account of bodily 
injury. 

Jhe company's liability lor MEDICAL EXPENSE BENEFITS 
to or on behalf ol any one person who sustains bodily 
101ury shall not exceed: 

(a) the limtt of liability for Medical Expense Benefits stated 
m the declarations as applicable to each injured 
person when there is only one insured motor vchecle: 
or 

(bl the sum at the htghest hmlls of hability for Med1cal 
Expense Benefits stated in the declarations as 
applicable to each injured person lor each insured 
motor vehtcle up to a maximum of 4, when the medical 
expense costs incurred by the injured person exceed 
the limit of liability tor any one vehicle so insured. 

If other valid and collectible medical expense msurance 
is applicable to the bodily injury of an inJured person. the 

-38-

'• · '·· -·, r .. , , •• .'\ .. , ..... 
l ..• •• 

loll lh·• ""''"'oil, •• ,,. ....... •11..,11'·''" • •·' 11u· "'"''''' "' lfu• 

II IIIII If veh1C It• lht' tflJUrl'11 Jlf'''•"" WCI'• 0( Cupyeng oil 

lhe tunc ol the accedent 

(b) the medecal expense insurance olthc operator ol the 
motor vehicle the tnjured person was occupying at 
the time of the accident. 

(c) the medical expense insurance of the intured person. 

However. in no event shall any intured person collect more 
than his actual medical expense mcurred as a result of 
an accident from this or any other motor vehtcle insurance 
policy or combination of such policies provtding medical 
expense insurance applicable Ia such accident. 

Section II 
Income Loss Benefits 

The company will pay, in accoroance with Sections 
38.2-2201 or 46.2-465 of the Code of Virginia, to or on 
behalf of each injured person. rncome loss benefits as 
a result of bodily in1ury caused by acc1dent and arising 
out of the ownership. mamtenance or use of a motor vehicle 
as a motor veh1cle. 

Exclusions 

The exclusions conta1ned 1n Sectton I also apply 10 
Section II and the tnsurance under Section II does not 
apply to bodily in1ury susta1ned by any person in lhe course 
of hss occupalion while engaged ( 1 ) rn dulles inctdent to 
the operation, loading or unloading of. or as an assistant 
on a pubhc or hvery conveyance or commerc1al automo­
bile. or (2) 1n dulles mcrdent to the repatr or servicmg ol 
automobiles 

Definitions 

The delinitions under Sechon I apply to Sectton II and 
under Section II: 

"income Joss" means an amount equal to the loss of 
income incurred by an injured person usually engaged 
in a remunerative occupation. within one year after the 
date at the acc1dent. and as a result of d1sabihty caused 
by the accident. 

"income loss insurance" means any motor vehicle 
insurance providing benefils for mcome loss. 

Umlts of Liability 

Regardless ol the number of: 

1. persons or organizations who are insureds under this 
policy. 

2. persons who sustain bodily injury. or 

3. clarms made or sutts brought on account of bodily injury. 

the company's liability for INCOME LOSS BENEFITS to 
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or on behalf of any one person who sus1a1ns bod1ly 1n1ury •Is ot>hqahon to pay unlp~c; o..u• h '·'''~~''' or ,,.,., • .,,1 
1n any one motor vehicle accident shall not exce('d PH'Jud•ccs lhe r-umnany '" P<.,lilhh<.,htnq thr.• vahchtv 

(a) $100 per week tor income loss when there IS only ol any ctatm une1er lh•s coverage II .1ny •nruwlJ J)(!rson 
one rnsured motor vehicle, or or hiS l£!gal rcprcscntaltvc shall •n~htutc tcgal aclton 

. . . o_rCCO\teLdamagcsJoLboddy_mllJ!.¥-agamsLapCison ___ 41l(~· ________ _ 
(b) $100 per ~eek for tncome ~oss. multlphed b~ the or orgamzallon who 1S or may he liable to en tort · 

number of tnsured motor vehrcles up to a maxtmum therefor a copy 01 the · d 1 1 · · d · . . summons an camp atn or 
of 4. when the rnco~~ los~ ~~~urre by the tnJu_red other process served in connectron with such legal 
per~on ex~eeds the hmrt of habthly lor any one vehrcte actron shall be forwarded as soon as practicable to 
so tnsure · the company by such inJured person or his legal 

In no event shall the limit of liability exceed $400 per week representative. 
tor any one injured person in any one accident. Income . . . 
toss is computed from the first work day lost as a result 2. Action Against Company. N~ ~ctron shall he agarnst 
of the accident up to the date the injured person is able the company unless as a condt~ton pre~edent thereto. 
to return to his usual occupation or the date of death of ther~ s~all have been full compliance wtth a lithe terms 
such injured person. whichever occurs first. ol thrs tnsurance. 

If other valid and collectible income loss insurance is 3. Medical Reports; Proof of Claim. As soon as 
applicable to an injured person. the benefits shall be paid practicable the tnJured person or someone on his 
according to the following order of priority: behalf shall give to the company written proof of ctarm 
(a) the income loss insurance of the owner of the motor . under oath. it requrred, includi.n~ 1~11 particulars ol the 

vehicle the injured person was occupying at the time · nature and extent of the rnJunes and treatment 
or the accident; r~ceived and contemplated and such other inlorma· 

. . Iron as may ass1st the company in determining the 
(b) the ~ncome ~o~s msurance of the operat~r of the m~tor amount due and payable The inlured person shall 

vehtcle th~ 1n1ured person was occupytng at the trme submit to physrcal examinations by physicrans 
of the acctdent selected by the company at the expense of the 

(c) the income loss insurance of the injured person. company when and as often as the company may 

However. in no event shall any injured person collect more reasonably require 
tha~ his actual ~ncome loss incurred as ~ re~ull of an The injured person. or tn the event of his incapactly 
acctdent from th1s or any other motor vehrcle msurance or death. hts legal representative. shall upon each 
policy or combination of such policies providing income request from the company execute authorization to 
loss insurance applicable to such accident. enable the company to obta1n med1cal reports. copies 
Any payments made by the company under this insurance of records and mformahon wrlh respect to toss of 
shall be applied in reduction of the amount of damages income. The company may reqUire that the inJured 
which because of bodily injury sustained in the same person. as condition lor receivmg income loss 
accident. such injured person may be entitled to recover . benefits. cooperate in turnishrng the company 
from the company under insurance afforded by this policy I reasonable med1cal proof of his rnability to work. 

for tb~d:ty injury liability or protection against uninsured . 4. Polley Period; Territory. This insurance applies only 
mo ons s. I to accidents wh1ch occur during the policy period 

CONDITIONS 

The Conditions of the policy apply to Part II except as 
modified herein: 

1 . Notice. In the event of an accident, the company 
requires that written notice containing particulars 
sufficient to identify the injured person and also 
reasonably obtainable information respecting the time. 
place and circumstances of the accident shall be 
given by or on behalf of each injured person to the 
company or any ot its authorized agents as soon as 
practicable. The failure or refusal of the injured person 
to give such notice shall not relieve the company of 
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within the United States of Ameuca. rts territories or 
possessions. or Canada. 

5. Subrogation. In the event of any payment under 
Section II • Income Loss Benefits. the company shall 
be subrogated to all the mjured person's rights of 
recovery therelor against any person or organization 
and the injured person shall execute and dehver 
instruments and papers and do whatever else is 
necessary to secure such rights. The injured person 
shall do nothing after loss to preJudice such rights 
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PART Ill 

1 . The Comprehensive insuring agreement is amended 
to read as follows: 

Coverage D (1)- Comprehensive (excluding Collision) 

To pay for loss caused other than by collision 
to the owned automobile or to a non-owned 
automobile. For the purpose of this coverage. 
breakage of glass and loss caused by missiles. 
falling objects, fire, theft or larceny. explosion, 
earthquake. windstorm, hail, water, flood. mali­
cious mischief or vandalism, riot or civil com­
motion, or colliding with a bird or animal, shall 
not be deemed to be loss caused by collision. 

2. The preamble to the "Definitions" provisions is 
amended to read: 

Definitions. 

The definitions of "named insured." "relative," 
"temporary substitute automobile," ··private 
passenger automobile," "farm automobile," 
"utility automobile," "automobile business," 
"war," and "owned automobile" in Part I apply 
to Part Ill, but "owned automobile" does not 
include, under Part Ill, (1) a trailer owned by the 
named insured on the effective date of this policy 
and not described herein. or (2) a trailer ownership 
of which is acquired during the policy period 
unless the company insures all private passenger. 
farm and utility automobiles and trailers owned 
by the named insured on the date of such 
acquisition and the named insured notifies the 
company during the policy period or within 30 
days after the date of such acquisition of his 
election to make this and no other policy issued 
by the company applicable to such trailer. 

3. The definition of "insured" is amended to read: 

"insured" means 

(a) with respect to an owned automobile 

( 1 ) the named insured, and 

(2) any person or organization (other than a 
person or organization employed or other­
wise engaged in the automobile business or 
as a carrier or other bailee for hire) main­
taining, using or having custody of said 
automobile with the express or implied 
permission of the named insured and within 
the scope of such permission; 

(b) with respect to a non-owned automobile, the 
named insured and any relative while using such 
automobile, provided his actual operation or (if 
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he IS not operatmg) the other actual use thereof. 
is w1th the express or 1mphed permiSSIOn. or 
reasonably behaved to be with the permiSSIOn. 
of the owner and is w1th1n the scope of such 
permission. 

4. Exclusion (c) is amended to read: 

This policy does not apply under Part Ill 

(c) to loss to a non-owned automobile arising out 
of its use by the insured while he is employed 
or otherwise engaged in the automobile business: 

CONDITIONS 

1. The "Premium" Condition is amended to read: 

Premium 

If the named insured disposes of. acquires ownership 
of. or replaces a private passenger. farm or utility 
automobile or. with respect to Part Ill, a trailer, any 
premium adjustment necessary shall be made as of 
the date of such change in accordance with the 
manuals in use by the company. The named insured 
shall, upon request. furnish reasonable proof of the 
number of such automobiles or trailers and a 
description thereof. 

2. The "Assistance and Cooperalion" Condilion is 
amended to read: 

Assistance and Cooperation of the Insured 

Parts I and II - The insured shall cooperate with the 
company and upon the company's request. assist in 
making settlements. in the conduct of suits and in 
enforcing any right of contribution or indemnity against 
any person or organization who may be liable to the 
insured because of bodily injury. property damage· or 
loss with respect to which insurance is afforded under 
this policy: and the insured shall attend hearings and 
trials and assist in securing and giving evidence and 
obtaining the attendance of witnesses. The insured 
shall not, except at his own cost. voluntarily make 
any payment, assume any obligation or incur any 
expense other than for such immediate medical and 
surgical relief to others as shall be imperative at the 
time of accident. 

E139a (7-91) AUTOMOBILE 
NAMED NON-OWNER COVERAGE 

This coverage is subject to all the provisions of the policy 
with respect to individuals and coverages indicated in the 
declarations except as modified below: 

A. DEFINITIONS: 

When used in this endorsement: 
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"owned automobile" means a prtvate pass~nger. 
farm or uhhty automob1le. ownersh1p ol wh1Ch 15 
acqu~red by the named msured dunng the pohcy 
penod. prov1ded the named msured not1hes the 
company-wJthln-:30-daysCJfterthe-date-otacqursntu~r..-t.----­

tr J any pC'r~()fl W1lh fi'SJU'.-! In II,IIYI.JQI'~ hi• Of 

she IS enttlle<J to rec.ovPr ber:ausr ot ho•J•Iy 
1nrury to wh1ch th1s coveraqt~ apphes sus· 
tamed by a person aescnoea 1n (a) or (b) 
above. 

but this 1nsurance does not apply if other insurance 
applies to the named insured with respect to the newly 
acqu1red automobile. 

B PART I, LIABILITY 

The def1mtcon of "Persons Insured" as used in Part I, 
Liability. IS replaced by the following: 

''Persons Insured" means: 

(a) the named insured or any other individual named 
in the declarations tor the maintenance or use 
ot any automobile or trailer, 

(b) any other person using an owned automobile with 
the permission ot the named insured provided 
h1s or her actual operation or (if he or she is 
not operating) the other actual use thereof is 
Within the scope ot such permission. and 

(c) for any automobile or trailer. other than the owned 
automobile. any person or organization but only 
with respect to legal responsibility for acts or 
omissions of the named insured or any mdividual 
listed in the declarations for whom coverage is 
afforded under this Part. This provis1on applies 
only If the person or orgamzation does not own 
or hire the automobile or trailer 

C PART II, MEDICAL EXPENSE AND INCOME 
LOSS BENEFITS 

The definition of "mjured person" IS deleted and 
replaced by the following· 

"Injured person•• means 

(a) the named insured or any other individual named 
in the declarations. while occupy1ng or as a 
pedestrian when struck by a motor veh1cle. 

(b) any other person while occupymg an insured 
motor vehicle. 

D. PART IV, PROTECTION AGAINST UNINSURED 
MOTORISTS 

1. The definition of Insured as used in Part IV. 
Protection Against Uninsured Motorists. is 
replaced by the following: 

"Insured" means: 

(a) the named insured or any other individual 
listed in the declarations. 

(b) any other person while occupying an 1nsured 
automobile. 
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2. The definition or "uninsured automobile" as used 
in Pari IV, Protection Against Uninsured Motorists. 
is replaced by the following: 

"uninsured automobile" means a land motor 
vehicle or trailer of any type: 

(a) to which there is no bodily inrury liability bond 
or policy applicable at the lime of the 
accident or to which there is. in at least the 
amounts specified by the linancial respon· 
sibility law ot the state in wh1ch the insured 
resides. no baddy injury liability bond or 
insurance policy applicable at the time ot the 
accident with respect to any person or 
organization legally responsible tor the use 
of such automobile, or with respect to which 
there is a bodily injury hab1hty bond or 
insurance poltcy applicable at the time of the 
accident but the company wnllng the same 
denies coverage thereunder or IS or 
becomes insolvent; 

(b) which is a hit-and-run vehtcle whose owner 
or operator cannot be ident1lled and wh1ch 
hits: ( 1) the named insured or any other 
individual named in the declarations: (2) an 
automobile wh1ch the named ~nsured or any 
other ind1v1dual named 1n the declarations 
1s occupymg, or (3) the owned automobile. 

A979a (6·73) OUT-OF-STATE 
INSURANCE ENDORSEMENT 

It is agreed that. subject to all the provis1ons of the policy 
except where modified herein. the followrng proviSIOn IS 
added: 

If. under the provisions ol the motor vehicle financial 
responsibility law or the motor vehicle compulsory 
insurance taw or any similar taw of any state or 
province. a non-resident is reqwred to maintain 
insurance with respect to the operation or use of a 
motor vehicle in such state or province and such 
insurance requirements are greater than the insur· 
ance prov1ded by the policy. the limits of the 
Company's liability and the kinds of coverage afforded 
by the policy shall be as set forth in such law. 10 

lieu of the insurance otherw1se prov1ded by the policy. 
but only to the extent required by such law and only 
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With respect tO the operatiOn nr USI' nt rl f"llld• ••. t.,. ''' 
tn SUCh Slate or prOviOCC. provc<1Pd !hill lt'!f• on•,.,r,J''' t• 

under thcs prOVISIOn shall be reducf'rl In lh•• •••ll'nt 

that there as other vahd and collectible en sur a nee unocr 
th1s or any other motor vehtcle 1nsurancc pohcy In 
no event shall any person be ent1lled to rece1ve 
duplicate payments for the same elements of loss. 

E053d (7·89) SUPPLEMENTARY UNINSURED 
MOTORISTS INSURANCE 

(Bodily Injury - Property Damage - Limits · 
Underinsured Motorists) 

(Virginia) 

It es agreed that. with respect to such insurance as es 
alforded by the policy tor damages because of bodily injury 
and property damage caused by accident and arising out 
of the ownership. maintenance or use of an uninsured 
motor vehicle, subdivision ( 1 ) of the definition of "uninsured 
motor vehccle" is amended to include "underinsured·· 
motor vehtcle, subject to the following provisions: 

1 If limits of liability for such insurance are stated in 
the schedule of this endorsement or in the decla· 
ratcons. and sub1ect to 2. below: 

(a) the split limits so stated as applicable to bodtly 
injury for "each person" /"each acc1denr· and 
property damage for "each acc1dent" shall apply 
en lteu of any ltmcts therefor stated elsewhere 1n 
the policy. and sub1ect to all the terms of the 
policy havcng reference thereto. shall be the total 
limtt of the Company's habchty lor all damages 
because of bodtly cnrury and property damage 
as the result of any one acccdent ans1ng out of 
the ownership, maintenance or use of umnsured 
motor vehicles: or 

(b) the single limit so stated as applicable to bodily 
cnjury and property damage for "each accident" 
shall apply in lieu of any limit therefor stated 
elsewhere in the policy. and subject to all the 
terms of the policy having reference thereto, shall 
be the total limit ot the Company's liability for 
all damages as the result of any one accident 
arising out of the ownership, maintenance or use 
of uninsured motor vehicles; provided such timet 
of liability shall first provide the separate limits 
required by the Virginia Motor Vehicle Safety 
Responsibility Act as stated in the schedule of 
this endorsement or in the declarations. 

2. When used in reference to this insurance (including 
this and other endorsements forming a part of the 
policy): 
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OPf~rahon Of uSC Of the mulor vCht(.IC and 
"available tor payment" for such bodily rnJury or 
property damage, including all bonds or deposits 
of money or securities made pursuant to Article 
15 of Chapter 3 of Title 46.2 ot the Code of Virginia 
(Section 46.2-435 et. seq.), is less than the total 
amount of uninsured motorist coverage afforded 
any person injured as a result of the operation 
or use ot such vehicle. 

"Available for payment" means the amount 
ot liability insurance coverage applicable to 
the claim of the injured person for bodily 
injury or property damage reduced by the 
payment of any other claims arising out of 
the same occurrence. 

If an injured person is entitled to under insured 
motorist coverage under more than one 
policy. the following order of priority of 
policies applies. and any amount available 
tor payment shall be credited against such 
policies in the following order of priority: 

1. The policy covering a motor vehicle 
occupied by the in1ured person at the 
time of the acccdent. 

2. The policy covering a motor vehicle not 
involved in the acc1dcnt under whrch the 
in1ured person is a named insured. 

3. The policy covenng a motor vehicle not 
1nvolved in the accident under which the 
inrured person IS an ensured other than 
a named insured. 

Where there is more than one insurer 
providing coverage under one of the payment 
priorities set forth, their liability shall be 
proportioned as lo their respective underin­
sured motorist coverages. 

3. The Company shall not be obligated to make any 
payment because of bodily injury or property damage 
to which this insurance applies and which arises out 
of the ownership, maintenance or use of an under­
insured motor vehicle until after the limits of liability 
under all bodily injury and property damage liability 
bonds or insurance policies respectively applicable 
at the time ot the accident to damages because of 
bodily injury or because of property damage have 
been exhausted by payment of judgments or 
settlements. 

4. Exclusion (a) in the Uninsured Motorists Insurance 
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a on the day the repa.rs are completed. or 

b. the day the Company makes payment lor 
replacement of the rental automobile. or 

---~ _c~tbiLl~L3.0}_da)'S-Blte.tltle_d_alcJblSJ;OvcLa.Q.e per1Qcj, _________________________ _.. . . 
begms; 

wh1chever comes first. provided. however. coverage shall 
be hm1ted to the length of time required with the exercise 
of due diligence and dispatch to repair or replace such 
rental automobile. 

The :nsured shall submit lhe proper rece1pts to the 
Company lor expenses claimed under this agreement. 

All other terms and condilions of the policy apply. 
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progre.D7/e compan1e.r 

VIRGINIA MOTORCYCLE/ 
MOTOR HOME 

ATTACHMENTS ONLY 

IF THE VEHICLE ON YOUR 
DECLARATIONS PAGE IS A 
MOTORCYCLE OR MOTOR HOME, 
THE FOLLOWING ENDORSEMENTS 
MAY APPLY. PLEASE REFER TO 
YOUR DECLARATIONS PAGE FOR 
APPLICABLE ATTACHMENTS. 
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EEA (7-89) EMERGENCY EXPENSE ALLOWANCE 

The Company agrees with the named insured, subject 
to the provisions of this endorsement and to all the 
provisions of the policy except as modified herein, as 
follows: 

If an insured 

( 1) Has a covered loss of or damage to the insured 
motor home; and 

(2) The insured motor home is more than fifty (50) 
miles from its usual storage place; and 

(3) The loss makes the insured motor home 
inoperable; 

the Company will pay for any of an insured's expenses 
for: 

1. Reasonable temporary living facilities; 
2. Transportation back to the insured's residence; 

and 
3. The cost of returning the insured motor home, 

repaired or not, to its usual storage place, if the 
Company has not declared it a total loss. 

But, for any loss, 

1. The payment will not be more than the per day 
Limit of Liability or the maximum aggregate Limit 
of Liability shown in the Declarations; 

2. The insured must give the Company all receipts 
that apply; and 

3. If there is a theft of the insured motor home, the 
Company will pay only for expenses incurred from 
48 hours after the theft until the earlier of: 
a. When the insured motor home is returned to 

its usual storage place; 
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b. Thirty (30) days after the theft; or 
c. When the L1mit of liability shown in the 

Declarations has been paid. 

Definitions 

In this section, the term "insured" is defined as the 
named insured and, while resident of the same 
household, the spouse of the named insured. 

All other definitions in the policy remain unchanged. 

E140f (6-80) MISCELLANEOUS TYPE VEHICLE 
ENDORSEMENT 

This coverage is subject to all the provisions of the 
policy with respect to the miscellaneous type vehicles 
and coverages described in the Declarations or in the 
Schedule except as modified as follows: 

A. Definitions 

For the purpose of the coverage provided by this 
endorsement: 

The reference to Declarations in the Limit of 
Liability provisions with respect to a miscellaneous 
type vehicle includes Schedule. 

··Miscellaneous type vehicle" means: 

(a) a motorcyc;le. motor home, golf cart or other 
similar type vehicle. 

(b) a private passenger automobile owned jointly 
by two or more resident relatives other than 
husband and wife. 

''Owned automobile" means: 

(a) any miscellaneous type vehicle described in 
the Declarations or in the Schedule for which 
a specific premium charge either in the 
Declarations or in the Schedule indicates that 
coverage is afforded. 

(b) any miscellaneous type vehicle of the same 
type described in the Declarations or in the · 
Schedule or a private passenger, farm or utility 
automobile, ownership of which is acquired 
by the named insured during the policy. period, 
provided: 

(1) it replaces an owned automobile as 
defined in (a) above, or 

(2) the Company insures all miscellaneous 
type vehicles, private passenger, farm or 
utility automobiles owned by the named 
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insured on the date of such acqutsttton t•ons tnd•cates that the passenger hcuard •s 
and the named insured notifies the excluded 
Company within 30 days after the date 
of such acquisition of his or her election (I) to bodily injury sustained by any~pe_r_so---.n ____ ., 

----to-make-this-and-no-otherpoticy-issue· ... d--~--------ww,hile-occupying-ttm-described mtscel-
by the Company applicable to such laneous type vehicle. 

automobile or vehicle. C. Part 11-Expenses for Medical Services 

(c) any trailer. 1. Paragraph (b) under Division 2, Expenses for 

(d) any miscellaneous type vehicle or automobile 
Medical Services is deleted. 

while temporarily used with the permission of 2. Exclusions 
the owner as a substitute for the owned 
automobile or trailer when withdrawn from Exclusion (f) under Part 11-Expenses for 
normal use because of its breakdown, repair, Medical Services is newly added: 

servicing. loss or destruction. (f) sustained while occupying a motorized 
vehicle having less than 4 wheels other 

B. Part 1-Liablllty than a motorized vehicle having less than 
1. For purposes of this endorsement, references 4 wheels which is insured for Expenses 

to the term "non-owned automobile" in Part for Medical Services Coverage under this 
!-Liability are deleted. endorsement. 

2. The provision entitled "Persons Insured" as D. Part Iff-Physical Damage 
used in Part !-Liability is replaced by the For the purposes of this endorsement, references 

· following: to the term "non-owned automobile" in Part Ill­

''Persons Insured" 

The following are insureds under Part 1: 

(a) the named insured. 

(b) any other person using the owned auto­
mobile with the permission of the named 
insured, provided his or her actual oper­
ation or (if he or she is not operating) his 
or her other actual use thereof is within 
the scope of such permission, and 

(c) any other person or organization but only 
with respect to his, her or its liability 
because of acts or omissions of an insured 
under (a) or (b) above. 

3. Exclusions 

a. Exclusion (k) under Part !-Liability is 
newly added: 

(k) to the ownership, maintenance or use 
of a motorized vehicle having less 
than 4 wheels other than a motorized 
vehicle having less than 4 wheels 
which is insured for Liability Cover­
age under this endorsement. 

b. The following exclusion applies to any 
vehicle for which the Schedule or Declara-
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Physical Damage are deleted and the definition 
of "owned automobile" is replaced by the 
following: 

"owned automobile" means: 

(a) any miscellaneous type vehicle or trailer de­
scribed in the Declarations or in the Schedule 
for which a specific premium charge either 
in the Declarations or in the Schedule 
indicates that coverage is afforded. 

(b) any miscellaneous type vehicle of the same 
type described in the Declarations or in the 
Schedule, a trailer, or a private passenger, 
farm or utility automobile ownership of which 
is acquired by the named insured during the 
policy period, provided: 

(1) it replaces an owned automobile as 
defined in (a) above, or the Company 
insures all miscellaneous type vehicles. 
trailers, private passenger, farm or utility 
automobiles owned by the named insured 
on the date of such acquisition, and 

(2) the named insured notifies the Company 
within 30 days after the date of such 
acquisition of his or her election to make 
this and no other policy issued by the 
Company applicable to such automobile, 
vehicle or trailer. 
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1667 (8-80) OPTIONAL PERSONAL EFFECTS 
ENDORSEMENT 

(Theft Coverage Included) 

A. In consideration of the payment of the premium 
stated on the Declaration page. it is understood 
and agreed that Personal Effects, as defined 
herein, are covered for the perils described herein 
with a limit of liability as stated on the Declarations 
page. This coverage expires with the expiration 
of the policy to which this endorsement is 
attached. 

B. Personal Effects shall mean personal property 
belonging to the Owner of the Insured Unit, or 
to a member of his family, and usually in, on. or 
in connection with the Insured Unit. Intended to 
be included, for example, are such items as 
clothing, jewelry, watches, cameras, radios, guns, 
fishing equipment, sporting and vacation equip­
ment, furnishings not included as part of the 
Insured Unit, linens. dishes, glassware, cooking 
utensils. foodstuffs, tools and the like. Not 
included as personal effects, and specifically 
excluded from coverage under this policy are any 
self-propelled vehicles, watercrafts, salesmen's 
samples, merchandise for sale or exhibitions. 
theatrical wardrobes. deeds. documents and 
records. bills, money. notes, securities or other 
evidences of debt: property pertaining to a 
business or occupation of an insured; property of 
guests, borders or employees. animals; birds: and 
property otherwise covered by insurance. 

C. Personal Effects Coverage Defined. 

The Company will pay for loss of or damage to 
personal effects occurring during this endorse­
ment period while such personal effects are within 
the Insured Unit(s), when such loss or damage 
is caused directly, suddenly or accidentally by: 

1. Fire or Lightning, except that damage which 
is confined to scorching is not covered. 

2. Explosion; smoke or smudge resulting from 
any sudden, unusual, and unexpected event. 

3. Stranding, sinking, falling, burning, collision 
or derailment of any conveyance in or upon 
which the Insured Unit is being transported. 

4. Windstorm, (including tornado, hurricane, 
cyclone and typhoon), hail, earthquake, 
landslide, flood or other water rising from 
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graph 4, damage from ra~n. sleet. or snow. 
whether or not wind driven, is not covered. 

5. Riot or civil commotion; malici~us mischief 
and vandalism, perpetrated by a person or 
persons other than a member of the Owner's 
household. 

6. Missiles or objects falling from outside the 
Insured Unit; forced landing of aircraft. 

7. Collision of the Insured Unit with another 
object outside the Insured Unit, except that 
damage caused by collision between a 
Camper body and any vehicle, including the 
carrying vehicle. which is owned by the 
Named Insured is not covered. 

8. Theft, including larceny, robbery, burglary or 
pilferage, all subject to the following addi­
tional conditions and limitations. 

a. Theft must be a result of forcible entry 
of which there is evidence by visible marks 
of said entry made by tools. electricity, 
explosives or chemicals, or other physical 
damage. 

b. A deductible of $50.00 shall apply to each 
occurrence. 

c. This endorsement does not cover theft 
perpetrated or caused by an insured or 
by a member of his household or by a 
relative of an insured or by any person(s) 
residing in or in lawful possession of the 
insured unit. 

d. Each such loss must be reported promptly 
to appropriate police authorities. 

e. The Company may, at any time before 
settlement of a loss under this coverage, 
return any stolen property to the Owner 
with payment for any damage resulting 
from the theft. 

In addition, Personal Effects coverage outside the 
Insured Unit shall not exceed 10% of the dollar limit 
applicable to Personal Effects. Theft shall not apply 
to Personal Effects outside the Insured Unit. 

D. Amount and Method of Settlement 

1. The amount of the Company's liability for 
Personal Effects shall not exceed the lowest of: 
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a. The actual cash value IS lmmN11itiPiy .. Motor home~ ,., .... ,, A ,,. .. "'''' ..... , •• , ... ,., motor 

precedmg the loss. olthe Personal ('IN.: ts "P"·~ ,,. t1P~•qnp(1 d"d conslru( 1Pt1 ,,, I"U'I•flP "' •t•,nr 
damaged. stolen or destroyed. or faCihlles tor cook~ng and sleep•ng and u!.Pc~ ,,,,nc.•pally 

. . h d tor recreat•onal purposes and mcludes a P•ckup truck 
--- ·--b--The...cosLof.J_ep_a•nng t e amage to-whrchls--attachett-a-eamDP.r-hmfv-c::n-nPCrnnori-

c. The cost of replacing the Personal Effects constructed and used. 

damaged or dest~oyed wi~h .other Pe~- Part I - Liability (THIS DOES NOT APPLY TO 
sonal Effects of hke descnptlon, condt- UNINSURED MOTORISTS COVERAGE) 
tion, quality and value. 

. . . The section under Coverage A- Bodily Injury liability, 
2. In addition to the foregoing ge~eral hm•ta- and Coverage B- Property Damage liability, is hereby 

tions, the Company shall not be hable on any 
1
. amended to include in addition to what is stated: 

one loss with respect to Personal Effects: 
F th s1oo on co·n collections The insurance does not apply to punitive damages 

a. 0~ro~~;enu~~matic prope~ty and para- which the insured shall become legally obligated to 
phernalia, railroad and other tickets, pay. 

passports, manuscripts, stamps and other All other terms. limits and provisions remain 
philatelic property and paraphernalia. I unchanged. 

b. For more than $250 on any single article 
of jewelry (including, but without being 
limited to, watches, necklaces, bracelets, 
gems, precious and semi-precious stones, 
and articles of gold and platinum); art, 
(including but without being limited to, 
paintings, sculptures, drawings and 
etchings, ceramics and china); heirlooms. 
antiques, fur (including an article contain­
ing fur which represents its principal 
value). 

c. Cameras and camera equipment. guns, 
fishing and golf equipment are covered 
for no more than $100 individually or in 
the aggregate. 

3. The Company may, at its discretion, determine 
in which of the following ways it will settle 
the loss: 

a. By paying the amount of the Company's 
liability in money; or 

b. By paying the cost of repairing the 
damage; or 

c. By replacing the damaged Personal 
Effects with other Personal Effects of like 
description. condition. quality and value. 

1738 (8-77) VIRGINIA MOTOR HOME 
ENDORSEMENT 

DEFINITION: 

When used in this policy (including endorsements 
forming a part hereof); the term ••automobile·· means 
"motor home". 
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24-HOUR CLAIMS SERVICE 

IF YOU ARE INVOLVED IN AN ACCIDENT, CALL PROGRESSIVE 
IMMEDIATELY - FROM THE SCENE OF THE ACCIDENT IF 
AT ALL POSSIBLE. 

Through our nationwide network. the Progressive claims slaff 
can help you arrange for towing services and a rental car as 
well as explain coverages and what to expect during the claims 
process. We can also suggest reputable facilities for vehicle 
repairs. We will contact your insurance agency to inlorm them 
of the accident. 

f~· .... 

Oi·. • .• 

~~ ..... ~:. 

One phone call to 1·800-274-4499, anytime from anywhere. and ··" . 
we will start processing your claim immediately. .. ·· 

Your policy includes FREE Rental Car Coverage. If you are 
involved in a loss which results 1n your car being out of service. 
we don't want you to be inconvemenced- so we'll provide you 
with a FREE rental car! All we ask is that you call us directly 
within 3 hours. from the scene of the accident if possible. 

OUR 24-HOUR, TOLL-FREE NUMBER MEANS WE ARE 
ALWAYS AVAILABLE TO HELP YOU. SO CALL US RIGHT 
AWAY WHEN YOU HAVE A LOSS WE CAN HELP IN LOTS 
OF WAYS! 

1-800-27 4-4499 
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:. McKENNEY. 

!r DE PAOUS. P. C. 

UITE oiOO 

BROAD STREET 

URCH. VA zzo•e 

V I R G I N I A: 

IN THE CIRCUIT COURT FOR ARLINGTON COUNTY 

:, 

DARYL F. LACLAIR I 

9510 Salem Street 
Manassas, VA 22110 

Plaintiff, 

v. 

MARCUS F. ARBAN I SR. I 

Administrator of the Estate of 
Marcus Francis Arban, Jr., Deceased 

SERVE: John F. Mardula, Esq. 
suite 460 
2010 Corporate Ridge 
McLean, VA 22102-7804 

)· 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

:1 and 

) 
) 
) 
) 
) 
) 
) 

~ SERVE: 

and 

SERVE: 

·· and 

SERVE: 

The Travelers Insurance 
Brandon c. Martin, Esq. 
Registered Agent 
300 Arboretum Place 
Richmond, VA 23261 

County of Arlington 

Company ) 
) 
) 
) 
) 
) 
) 
) 
) 

William T. Newman, Jr. 
Chairman, Arlington Board of 
supervisors 

) 
) 
) 

2100 Clarendon Blvd. 
suite 300 
Arlington, VA 22201 

County of Arlington 
Charles G. Flinn 
County Attorney 
2100 Clarendon Blvd. 
suite 403 
Arlington, VA 22201 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

1 
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NZ. MCKDCNEY • 

.. 6 DE PAOUS. P. C. 

SUITE AGO 

I, BROAD STREET 

:HURCH, VA U04e 

. .., 

MOTION FOR JUDGMENT 

I COMES ~W the plaintiff, Daryl F. LaClair, and respe,tfully 

moves for judgment against the above-named defendant, Marcus F. 
I 

Arban, Sr., Administrator .of the Estate of Marcus Francis ~rban, 

Jr., deceased, on the grounds and in the amount hereinaft r set 

forth: 

1. At all times material hereto, the plaintiff Da yl F. 

LaClair, was employed as a deputy sheriff with the ArlingtonJounty 

Sheriff's Department and was performing his dutie and 
I , 

, responsibilities in accordance with and duly authorized Iy the 

Commonwealth of Virginia and Arlington County. 

2. At all times material hereto, the defendant's dec dent, 

Marcus Francis Arban, Jr., (hereinafter Arban) was a residlnt of 

the Commonwealth of Virginia. 

3. On or about Wednesday, November 21,. 1990, at 

approximately 11:55 p.m. the plaintiff was on-duty as a deputy 

sheriff operating a marked sheriff's vehicle westbound or Lee 

Highway (Route 29) in the area of Sycamore Street in the County of 

·' Arlington. l 
4. At the same tim~ and directly in front of the plai tiff, 

defendant Arban was operating a motor vehicle in an erra,lic or 

suspicious manner. 
,: 
=' 5. When the plaintiff drove to the area just to the rear of 

the vehicle operated by defendant Arba~, he switched to th, left 

lane and slowed until the plaintiff's vehicle was parallel with his 

vehicle. 

41 
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HZ. MCKENNEY. 

.., a DI:PAOUS.P.C. 

SUITE AOO 

'• BROAD STREET 

::HURCH. VA Z%040 

--· 

6. Defendant Arban suddenly accelerated and drove to the 

right lane just in front of the plaintiff where he slowed and 

stopped his vehicle in the roadway just ea~t of Sycamore Street. 

7. The plaintiff drove to the area just to the rear of the 

vehicle defendant Arban ·was operating where he stopped his 

sheriff's vehicle to properly protect and mark the scene and, 

thereafter, activated his emergency equipment. 

a. When the plaintiff exited his sheriff's vehicle and began 

to walk to the driver's side of the vehicle defendant Arban was, 

occupying, the defendant opened the vehicle driver's side door and 

leaned out where he, suddenly and without warning and without just 

cause or provocation, assaulted and battered or otherwise injured 

the plaintiff by discharging a firearm at him causing a very 

serious and disabling injury. 

COUNT I 

(Assault and Battery of Defendant Marcus F. Arban, Jr.) 

The plaintiff incorporates by reference each and every 

allegation set forth in paragraphs 1 through 8 , inclusive, in the 

same force and effect as though they were fully and specifically 

set forth in detail, and_further alleges as follows: 

9. At the time and place aforesaid, it was the duty of the 

defendant, Marcus F. Arban, Jr., to refrain from assaulting and 

battering the plaintiff during the lawful performance of his 

official duties. 

10. Notwithstanding said duties, the defendant, Marcus F . 

Arban, Jr., did then and there intentionally, deliberately, and 

3 
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•I 

:i 

maliciously attack and cause bodily injury to a law enforcement 

officer during the lawful performance of his official dutils. 
I 

11. As a direct and proximate result of defendant Arban's 
I 

attack upon the plaintiff, the plaintiff was caused to I suffer 

serious injuries to his body and was caused to suffer great pain 

and mental anguish. 

12. As a further direct and proximate result 

defendant's attack upon the plaintiff, the plaintiff has 

hospital. and physician bills and has suffered a loss of 

comrr II 

(Negligence of Defendant Marcus F. Arban, Jr.) 

of the 

iJcurred 
I . ea:zrn1.ngs. 

\. 

The plaintiff incorporates by reference each and every 

allegation set forth in paragraphs 1 through 12, inclusive, in the 

same force and effect as though they were fully and speci 

set forth in detail, and further alleges as follows: 

13. At the time and place aforesaid, it was the duty f the 

:~ and discharge of firearms and to refrain from negligently 
·: 
· injury to the plaintiff during the lawful performance 
! 

~ ~ 
.; official duties. ,, 

r his 

14. Notwithstanding' said duties, the defendant, Marjus F • 

:' Arban 1 Jr. , did then and there negligently, carelessly 1 recktessly 
li 
a and wantonly discharge a firearm at or near plaintif and 

l .. .. 
~! 

:j neqliqently caused bodily injury to a law enforcement olficer. 

>oNZ. McJCENNEY, ·i during the lawful performance of his official duties. 
;oN & DEPAOUS. P.C. .· 

' '! 15. As a direct and proximate result of defendant ban's SUITE AOO 

W. BROAD STREET 
:· 

S CHURCH, VA ZZOAe 

(703) :u7.a300 4 
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'I negligence, the plaintiff was caused to suffer serious injuries to 
I 

'! ;! his body and was caused to suffer great pain and mental anguish. 
l 
! 

:I 
;I 16. As a further direct and prc .. ~imate result of the 
•: 
j

11

l defendant's negligence as aforesaid, the plaintiff has incurred 

hospital and physician bil·lS and has suffered a loss of ·earnings. 

il 

11 
II 
!I 

li 
l! 

!I 
II 

" 
II 
II 
il 
II 
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i 
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I 
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I 
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-.L Mc:KENHEY. I 
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"a oa:P.t.ous. P.c. ;

1

. 
SUITE ..00 I 

', BROAD STREET ; 

:H~VA zzo.e il 
o3J 2~7·8300 j 

!I 
:j 

WHEREFORE, the plaintiff demands judgment against the named 

defendant's decedent, in the full and just amount of ONE MILLION 

DOLLARS ($1,000,000.00), plus interest arid costs on this behalf 

expended, for compensatory damages. 

Plaintiff respectfully requests a trial by jury. 

Daryl F. LaClair 
By Counsel 

KOONZ, McKENNEY, JOHNSON & DePAOLIS, P.C. 

Peter c. DePaolis 
BAR NUMBER: 016368~----

Michael A. Ke , Esqu~re 
BAR NUMBER: 025722 
103 w. Broad Street, Suite 400 
Falls Church, VA 22046 
(703) 237-9300 
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lAW OFFICES 

COHEN, DUNN fa SINCLAIR 
: 

BERNARDS. COHEN •• 
THOMAS J. CURCIO 
R.OBERT C. DUNN 

A Pll.oFus•o,..;AL Coii.POAATION 

221 SOUTH ALFRED .STilE.ET 

OF COUNUL 

Joy CHAMBERS 
JAMES E. MCCOLLUM, JR.• 

THOMAS RAWLES JONES,JR.. 
SANDRA M. ROHRSTAFF 
J. fREDERICK SINCLAIR • 

•Mu.c•E"- OP 0. C. AND VA. BAIU 

• • CIATifiiD M A CML TAIAL ADVOCAn 
IT T'Hl NATIONAL lloAa.o Of TAU.L ADYOCACT 

P. Q. BOX 117 

ALEXANDRIA, VIRGINIA 22313-0117 
(703) 836-9000 

Progressive Casualty Insurance Company 
Mid-Atlantic Office 
P.O. Box 27334 
Richmond, VA 23260 

RE: ClaL~ant: n.~:::yJ. __ .f-:.... !,;:;c_:air ----­
Your insured: ~arcus F. Arban, Jr -~·~ ... ·~ 
Date of Loss: Tl/21/90 
Policy i: 4878499 

Dear Sir or Madam: 

FACSIMILE (703) 684-0204 
MCI MAIL 303·8284 

0 MUolltl. Of D.C.AND MD.IMS 0NLT 

Please be advised that we represent Daryl F. LaClair in his 
claim for personal injuries arising out of a negligent shooting 
accident which occurred on November 21, 1990. Enclosed please 
find a copy of a Motion for Judgment which was recently filed and 
will be served upon the administrator of the Estate for Marcus F. 
Arban, Jr. You should immediately open a file and take whatever 
steps necessary to protect your interests in this claim. This 
correspondence constitutes the first notice to your insured 
concerning this claim and you should contact the appropriate 
attorney representing the estate to insure that you respond to 
this claim in a timely fashion. 

I look forward to hearing from you soon. 

MAK:ciw 
Enclosure 
cc: Daryl F. LaClair 

46 
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Michael A. Kernbach 
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CERTIFIED MAIL RETURN RECEIPT REQUESTED 

J'une 4, 1993 

Estate of Marcus F. Arban, Jr. 
14764 Dodson Drive 
Woodbridge, Virginia 22192 

RE: Our Insured: 
Claim Number: 
Date of Loss: 

Claimant: 

To Whom It May Concern: 

Marcus F. Arban, J'r. 
930932621 
November 21, 1990 
Daryl F. Laclair 

Please be advised that we are investigating the above-captioned 
accident loss which was reported to the Progressive Insurance 
claims office. 

Our records do not reflect that this loss was previously 
reported. Under the terms of your policy in the Notice section, 
"In the event of an accident, occurrence, or loss, notice must be 
given to Progressive as soon as practicable." Failure to report 
this claim after the date of loss appears -to be a violation of 
the Notice provision of this policy. 

Please also be advised there is a potential coverage problem in 
regard to this loss. It does appear that this loss will be in 
violation of the policy eMclusion in reference to intentional 
acts. Additionally, it does not appear that this loss arised as 
a result of an acciderit. It also does not appear that this loss 
resulted from the operation, maintenance, or use of an insured 
vehicle. 

Handling of this claim is being conducted under a Reservation of 
Rights. No action taken to date, nor any action we take in the 
future, to investigate, explore settlement, or defend a lawsuit 
arising out of the above-captioned claim should be deemed an 
admission of coverage under Policy Number 04878499-0 issued by 
this company. 
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Estate of Marcus F. Arban, Jr. 
June 4, 1993 
page 2 

, .. 

Progressive Insurance expressly reserves all rights of den~al 
under the policy and in no way waives any of your rights. ~he 
investigation of this matter has been, and is being, conducted 
with full and complete reservation of all rights afforded us 
under policy of insurance issued to Marcus F. Arban, Jr. 

Please contact this office at your earliest possible convenience 
so that we may discuss this matter in more detail. 

PROGRESSIVE CASUALTY INSURANCE COMPANY 

Eric G. Francis 
Senior Claims Representative 
by Jennifer M. Harris 

cc: Cohen, Dunn, & Sinclair 
ATTN: Michael 3. Kernback 
221 S. Alfred Street 
P • 0 • Bo )( 11 7 
Alexandria, Virginia 22313-0117 

3ohn F. Mardula 
Attorney at Law 
2010 Corporate Ridge 
Suite 460 
McLean, Virginia 22102-7804 
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V I R G I N I A : 

IN THE CIRCUIT COURT OF FAIRFAX 

PROGRESSIVE CASUALTY INSURANCE 
COMPANY, 

Plaintiff, 

v. 

MARCUS F. ARBAN I SR, I 

Administrator of the Estate of 
Marcus Francis Arban, Jr., 
Deceased, et al., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 125443 

Defendants. j' ) 
~SWER AND RESPOJsE OF nEfENDANT/RESPQNDEHT 

DABYTitF. LaCtAIR TQlMOTION FOR DECLARATORY JYDGMENT 

COMES NOW the defendant/respondent, Daryl F. LaClair, by 

counsel and files this answer and response to the motion for 

declaratory judgment filed herein by plaintiff/petitioner, 

Progressive Casualty Insurance Company, and states as follows: 

1. This Circuit Court is without authority and 

jurisdiction to order equitable relief in an at law action. 

2. The allegations contained in Paragraph numbers 1 

through 10 are admitted. 

3. The allegations contained in Paragraph numbers 11 

through 13 are specifically denied. 

WHEREFORE, the defendant/respondent, Daryl F. LaClair 

respectfully requests that the motion for declaratory judgment be 

dismissed, with costs and reasonable attorney's fees awarded to 

defend all parties named in the aforementioned at-law motion for 

judgment and, further, that·the policy of insurance be held to be 

specifically applicable to the losses incurred by Daryl F. 

LaClair. 
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~----

MICHAEL A. KERNBACH, Esquire 
Cohen, Dunn & Sinclair, P.C. 

DARYL F. LaCLAIR 
By Counsel 

221 South Alfred Street, P.O. Box 117 
Alexandria, Virginia 22313-0117 
(703) 836-9000 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Answer 
and Response of Defendanfl~~ondent Daryl F. LaClair was mailed, 
postage prepaid, this ~6:(~day of August 1993, to the 
following: 

Julia B. Judkins, Esquire 
Lewis, Trichilo, Bancroft & McGavin, P.C. 
4117 Chain Bridge Road, #400 
Fairfax, Virginia 22030 

John F. Mardula, Esquire 
Suite 460 
2010 Corporate Ridge 
McLean, Virginia 22102-7804 

Brandon c. Martin, Esquire 
Registered Agent 
The Travelers Insurance Co. 
300 Arboretum Place 
Richmond, Virginia 23261 

Charles G. Flinn 
County Attorney 
County of Arlington 
2100 Clarendon Boulevard 
Suite 403 
Arlington, V~rginia ~2201 

Thomas C. Palmer, Jr. 
Registered Agent 
Republic Insurance Co. 
8575 D Sudley Road, #534 
Manassas, Virginia 22110 

----

Michael A. Kernbach 

2 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX CO 

PROGRESSIVE CASUALTY INSURANCE 
COMPANY, 

Plaintiff, 

8-er-93 

" ., .. t 

" 
.. 

• ..... 
. · .. ::. ·< 

·., . ,.· 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 125443 

MARCUS F. ARBAN, SR., et ,SLl., 

Defendants. 

ANSWER OF DEFENDANT/RESPONDENT 
MARCUS F. ARBAN, SR., ADMINISTRATOR OF 

THE ESTATE OF MARCUS F. ARBAN, JR. 1 DECEASED 
TO MOTION FOR DECLARATORY JUDGMENT 

COMES NOW the defendant, Marcus F. Arban, Sr., Administrator 

of the Estate of Marcus F. Arban, Jr., Deceased, by counsel and 

files this Answer to the Motion for Declaratory Judgment filed 

hereby by plaintiff/petitioner, Progressive Casualty Insurance 

Company, and states as follows: 

1. Admitted. 

2 • Admitted. 

3. Defendant is without sufficient information or belief to 

either admit or deny this allegation and therefore denies same and 

demands strict proof. 

4. Defendant is without sufficient information or belief to 

either admit or deny this allegation and therefore denies same and 

demands strict proof. 

5. Defendant is without sufficient information or belief to 

either admit or deny this allegation and therefore denies same and 
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demands strict proof. 

6. Admitted. 

1. ·Admitted. I 

8. The allegations of the lawsuit speak for themselves ard 

any allegation inconsistent therewith is denied and strict proif 

thereof is demanded. 

9. Admitted that attached Exhibit 3 is a letter to 

Progressive Casualty Insurance company dated May 21, 1993. Tie 

letter speaks for itself and any allegations inconsistent therewi h 

are denied and strict proof thereof is demanded. 

10. Admitted that attached Exhibit 4 is a letter fr m 

Progressive Casualty Insurance Company dated June 4, 1993. TJe 

letter speaks for itself and any allegations inconsistent therewi11h 

are denied and strict proof thereof is demanded. 

11. This allegation states a legal conclusion for which 1o 

answer is required, but to the·extent that an answer is required, 
! 

this allegation is denied and strict proof thereof is demanded. 

12. This allegation states a legal conclusion for which o 

answer is required, but to the extent that an answer is require 

this allegation is denied and strict proof thereof is demanded. ]n 
I addition, Progressive casualty Insurance Company has not be~n 

prejudiced in any way in its ability to defend its interests ~n 
this action. 

13. This allegation states a legal conclusion for which no 
. I 

answer is.required, but to the extent that an answer is require1·, 

this allegation is denied and strict proof thereof is demanded. 

WHEREFORE, Marcus F. Arban, Sr., Administrator of the Esta 1e 
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of Marcus F. Arban, Jr., deceased, respectfully requests the Motion 

for Declaratory Judgment be dismissed, with costs and reasonable 

attorney's awarded to him, and that the plaintiff be required to 

defend and protect his interests in the Motion for Judgment. 

MARCUS F. ARBAN 

By Counsel 

o n F. Mardula, vs 
DULA & DAUGHTREY, P.C. 

2010 Corporate Ridge, suite 460 
McLean, Virginia 22102-7804 
(703) 749-3850 
Counsel for Marcus F. Arban, Sr. 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was mailed, 
first class postage prepaid, this 20th day of August, 1993, to: 

Julia B. Judkins, Esquire 
Lewis, Trichilo, Bancroft & McGavin, P.C. 
4117 Chain Bridge Road, #400 
Fairfax, Virginia 22030 

Brandon c. Martin, Esquire 
Registered Agent 
The Travelers Insurance co. 
300 Arboretum Place 
Richmond, Virginia 23261 

Charles G. Flinn 
County Attorney 
County of Arlington 
2100 Clarendon Boulevard, Suite 403 
Arlington, Virginia 22201 

Thomas c. Palmer, Jr. 
Registered Agent 
Republic Insurance co. 
8575 D Sudley Road, #534 
Manassas, Virginia 22110 
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JFM:Arbans 

Michael A. Kernbach, Esquire 
Cohen, Dunn & Sinclair, P.c. 
221 South Alfred Street, P.O. Box 117 
Alexandria, Virginia 22313-0117 
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V I R G I N I A 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

- - - - - - - - - -x 

PROGRESSIVE CASUALTY INSURANCE CO. 
and REPUBLIC INSURANCE COMPANY, 

Plaintiffs, 

-vs-

MARCUS F. ARBAN, SR., 
ADMINISTRATOR OF THE ESTATE OF 
MARCUS FRANCIS ARBAN, JR., 
DECEASED, et al., 

Defendants. 

- - - - - - - - - - - - - - - - - -x 

AT LAW 
NO. 125443 

Fairfax, Virginia 

Tuesday, March 8, 1994 

The above-entitled action came on to be 

heard before the Honorable Thomas A. Fortkort, a 

Judge in and for the Circuit Court of Fairfax 

County, Virginia, in Courtroom 4H, the Jennings 

Judicial Center, 4110 Chain Bridge Road, Fairfax, 

Virginia, beginning at 10:27 o'clock a.m. 

CASAMO & ASSOCIATES 
Alexandria (703} 765-9257 
Culpeper f703J 825-7482 
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APPEARANCES: 

For the Progressive Casualty Insurance 
Company: 

JULIA B. JUDKINS, ESQUIRE 
Lewis, Trichilo, Bancroft, McGavin & 
Horvath 
Suite 400 
4117 Chain Bridge Road 
Fairfax, Virginia 22030 

For the Republic Insurance Company: 

PAT H. HARRINGTON, JR., ESQUIRE 
4160 Chain Bridge Road 
Fairfax, Virginia 22030 

For the Travelers Insurance Company: 

TERESA G. FAY, ESQUIRE 
Carr, Goodson & Lee 
Suite 400 
1301 K Street, Northwest 
Washington, DC 20005 

For the Insurance Company of North America: 

LAWRENCE R. BERGER, III, ESQUIRE 
Suite 1350 
1616 North Fort Myer Drive 
Arlington, Virginia 22209 

For Daryl F. LaClair: 

MICHAEL A. KERNBACH, ESQUIRE 
Cohen, Dunn & Sinclair 
221 South Alfred Street 
Alexandria, Virginia 22313 

CASAMO & ASSOCIATES 
Alex•ndri• (703) 765·9257 
Culpeper (703) 825-7482 
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C 0 N T E N T S 

EXAMINATION BY 
WITNESS JUDKINS KERNBACH BERGER FAY HARRINGTON 

Eric G. Francis 23 27 

James J. Collins 36 40 42 
44 

Kurt D. Gottschalk 
45 52 50 

Daryl F. LaClair 72 59 
83 

78 

E X H I B I T S 

77 81 

IDENTIFICATION - EVIDENCE 

Plaintiff's Exhibit No. 7 27 27 
·--Letter to Arban Estate from Eric Francis of 
Progressive Dated 6/4/93 

Plaintiff's Exhibit No. 1 36 36 
--Progressive's Insurance Policy and Declaration 
Sheet 

Plaintiff's Exhibit No. 2 55 55 
--Portion of Daryl F. LaClair's Answers to 
Interrogatories Describing Incident 

Plaintiff's Exhibit No. 3 55 55 
--Report of Police Investigation of Incident 

Plaintiff's Exhibit No. 4 55 55 
--Report of Lieutenant Panther of Arlington County 
Police 

Plaintiff's Exhibit No. 5 55 
--Typed Statements of Eyewitnesses 

55 

Plaintiff's Exhibit No. 6 55 55 
--Certified Copies of Letters of Administration 
Assigning Decedent's Parents as Administrators 
of Estate, Dated 12/5/90 

Plaintiff's Exhibit No. 8 55 55 
--Motion for Judgment in Arlington County Circuit 
Court 

CASAMO & ASSOCIATES 
Alex•ndti• (103) 165-9251 
Culpeper (703} 825-7482 
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E X H I B I T S 

IDENTIFICATION - EVIDENCE 

INA's Exhibit No. 1 56 56 
--INA's Auto Insurance Policy and Declaration 
Sheet 

Traveler's Exhibit No. 1 56 
--Traveler's Auto Insurance Policy 

Republic's Exhibit No. 1 57 
--Republic's 

Defendant's 
--Photograph 

Defendant's 
--Photograph 

Defendant's 
--Photograph 

Defendant's 
--Photograph 

Defendant's 
--Photograph 

Defendant's 
--Photograph 

Defendant's 
--Photograph 

INA Exhibit 
--Excerpt of 
2/4/94 

Homeowner's Insurance 

Exhibit No. 1 68 
(Withdrawn) 

Exhibit No. 2 68 

Exhibit No. 3 68 

Exhibit No. 4 68 

Exhibit No. 5 68 

Exhibit No. 6 68 

Exhibit No. 7 68 

No. 2 86 
Deposition of Daryl F. 

CASAMO & ASSOCIATES 
Al•x•ndti• (703) 766-9267 
Culpeper (703) 826-7482 

59 

56 

57 
Policy 

68 

68 

68 

68 

68 

68 

86 
LaClair Dated 
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1 P R 0 C E E D I N G S 

2 (The Court Reporter was sworn.) 

3 MS. JUDKINS: Your Honor, Julia Judkins 

4 for Progressive Casualty Insurance Company. 

5 Michael Kernbach represents Daryl LaClair, who is 

6 one of the defendants, I guess, in this 

7 declaratory judgment action. He is the plaintiff 

8 in an underlying suit in Arlington county. Teresa 

9 Fay is here for Travelers Insurance Company. And 

10 Mr. Berger -- Lawrence Berger -- is here for 

11 Insurance Company of North America. 

12 MR. BERGER: Good morning, Your Honor. 

13 MS. JUDKINS: And Pat Harrington is here 

14 for Republic Insurance Company. And I believe 

15 that addresses all of the parties in the case. 

16 This is a declaratory judgment action 

17 which Progressive has filed. And during the 

18 course of the pendency of the action, other 

19 insurance companies have either filed a cross 

20 claim or received authority to join in as 

21 plaintiffs under 8.01-184, asking the Court to 

22 find or declare the rights of the parties under 

23 various insurance policies arising out of a 

CASAMO & ASSOCIATES 
Alex•ndri• {703} 765·9257 
Culpeper (703} 825·7482 
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1 shooting incident which occurred November 21st, 

2 1990, in Arlington County, Virginia. 

3 Mr. LaClair -- Daryl LaClair -- was a 

4 captain in the Arlington County Sheriff's 

5 Department. And he was proceeding down Lee 

6 Highway sometime after 11:00 o'clock at night when 

I 7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

he noticed that a vehicle driven by Marcus F. 

Arban, Jr., who is my insured-- Progressive 

Casualty Insurance Company had issued to him an 

I 
automobile liability policy which was in effect at 

the time of the accident, a standard automobile 

policy which will be presented into evidence. 

our insured was driving in a manner that 

led Captain LaClair to conclude that maybe the 

gentleman was lost. He might have been looking a 

a map or something like that, jerking a little bil 

17 here and there. Captain LaClair -- Mr. Arban was 

18 in the left-hand lane of Le~ Highway. Captain 

19 LaClair was in the right-hand lane. He came up 

20 

21 

22 

23 

alongside of him. 

At that point Mr. Arban sped, got in 

front of Captain LaClair, and stopped his vehicle. 

Lee Highway does not have a shoulder at that I 
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1 point, so they were in the right-hand lane of Lee 

2 Highway, Mr. LaClair -- Captain LaClair thinking 

3 Mr. Arban was lost and needed some directions. It 

4 was not a traffic stop per se. 

5 But thinking he needed some directions, 

6 he activated his emergency equipment, according to 

7 Captain LaClair, got out of his vehicle to 

8 approach Mr. Arban. And when he reached the front 

9 part of the Sheriff's Department -- He was in a 

10 Sheriff's Department vehicle. He had his 

11 emergency equipment activated and a light shining 

12 into the rear of Mr. Arban's vehicle. 

13 When he reached the front part of his 

14 car, he noticed the door to Mr. Arban's vehicle 

15 began to open. And Captain LaClair's testimony 

16 will be that he told Mr. Arban, sir, stay in your 

17 vehicle. And as he kept walking, he noticed it 

18 opened a little bit more. He said, sir, stay in 

19 your vehicle. 

20 And Captain LaClair then -- I think he 

21 will say he did not see a gun, but he felt the 

22 impact of the bullet to his left elbow. And then 

23 as he turned to look at that wound or to see what 
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1 had happened, a bullet grazed his right eye and 

2 his forehead. He was injured. He threw himself 

3 between both of the vehicles and pulled his own 

4 revolver and shot at the Arban vehicle and shot 

5 out the back window of that car is it fled the 

6 scene. 

7 There are three eyewitnesses -- There 

8 were four, but I believe we only have three here 

9 today, one by deposition. He is in Blacksburg, 

10 Virginia, attending school there and working. 

11 College students who were driving by at the time, 

12 Mr. Collins, Mr. -- I'll try to pronounce his nam 

13 correctly Gottschalk, and Mr. Fabini. They ar 

14 all three witnesses to the incident. And one is 

15 by deposition. Two are live. 

16 They will say that they were driving by 

17 at the time they saw the gentleman, Mr. Arban, 

18 either partially out of his vehicle, halfway out 

19 of his vehicle, some part of him outside of his 

20 vehicle, pointing a gun towards Captain LaClair 

21 and looking towards Captain LaClair and shooting 

22 Captain LaClair. All or one saw him shooting. 

23 They naturally ducked down at some part 
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1 of that exchange, but then they saw the Arban 

2 vehicle eventually drive by. And they got the tag 

3 number~ As a result of their getting the tag 

4 number, they gave that information to Arlington 

5 County Police, who traced the vehicle to Marcus F. 

6 Arban, Jr., who resided in Dale City. 

7 And that night the Arlington County 

8 Police, in coordination with the Prince William 

9 County Police, were getting together the 

10 information to serve a search warrant on Mr. Arban 

11 in order to search the house to find the gun that 

12 shot Captain LaClair. 

13 In the morning hours that next day, 

14 November 22nd, 1990, the Prince William county 

15 SWAT team went to serve the search warrant on Mr. 

16 Arban. And there was a gunfight at that 

17 residence, as a result of which Officer Pennington 

18 of Prince William county was shot and killed. And 

19 then Mr. Arban was shot and killed by one of the 

20 members or more than one member of the Prince 

21 William County SWAT team. So the insured is 

22 deceased. He died the next day in the morning. 

23 And Mr. LaClair -- Captain LaClair has 
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1 

2 

3 

4 

5 

filed a personal injury lawsuit in Arlington 

County Circuit Court, alleging that count 1 -- A d 

that is attached to our motion for declaratory j 
judgment -- that Mr. Arban intentionally inflict d 

the injuries upon him by intentionaliy shooting 

6 him. And count 2 is a somewhat -- is a negligen e 

7 count. I will characterize it. But he has tried 

8 to allege negligence against Mr. Arban. 

9 Progressive, Mr. Arban's insurer, has 

10 filed this declaratory judgment action. And we 

11 are seeking an order stating that there is no 

12 coverage under three grounds. The first is the 

13 incident did not arise out of the ownership, 

14 maintenance, or use of a motor vehicle. The 

15 second is that this injury to Captain LaClair was 

16 expected or intended by the insured, in other 

17 words, an intentional act, for which there is no 

18 coverage under the policy. And third is that 

19 Progressive did not receive notice of the inciden~ 

20 for two and a half years until Mr. Kernbach or 

21 another lawyer in his firm wrote and indicated 

22 they had a claim or the suit was filed. 

23 Now at first flush the notice incident 
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1 may seem somewhat moot, because the insured was 

2 shot and killed the next day. We do intend to 

3 introduce evidence that his parents were appointed 

4 -- Mr. Arban's parents were appointed as 

5 administrators on December 8th, 1990, within two 

6 or three weeks of the decedent's death. And they 

7 at no time gave any notice. And under the 

8 fiduciary statutes, I mean, they are in charge of 

9 the estate, and they have a duty to martial all 

10 the assets and to administer the estate. And 

11 under those circumstances we are claiming a 

12 violation of the notice provision. 

13 But also, as an inferential deduction 

14 from that evidence, that the insured did not 

15 believe that there was coverage for this incident. 

16 And at no point has the insured actually made 

17 demand of the estate at this point. I guess the 

18 insured is the estate. 

19 THE COURT: The insured's belief in the 

20 past has not made any 

21 MS. JUDKINS: The insured -- It's moot. 

22 But the estate at this point, as the insured, has 

23 not made any demand for coverage. And that will 

CASAMO & ASSOCIATES 
Alex•ndri• (703) 765·9257 
Culpeper (703) 825·7482 

66 



1 be Progressive's position. 

2 THE COURT: I think on your notice 

3 provision you are probably riding a dead horse. 

4 But certainly the other two are --

5 MS. JUDKINS: It's mostly for the 

6 inferential argument that the estate --

7 THE COURT: It should have been. 

8 MS. JUDKINS: Nobody believed there was 

9 going to be coverage, so that's why they didn't 

10 give notice. That's Progressive's position, Your 

11 Honor. 

12 THE COURT: Okay. Ms. Fay, do you want 

13 to go next? 

14 MS. FAY: Good morning, Your Honor. 

15 THE COURT: Whom do you represent now? 

16 MS. FAY: Teresa Fay on behalf of the 

17 Travelers Insurance Company. 

18 THE COURT: Okay. 

19 MS. FAY: I won't repeat the facts and 

20 area that Ms. Judkins just made, because basicall 

21 that is what the evidence is going to show today. 

22 Travelers is the carrier that issued an insurance 

23 policy to Mr. LaClair. And as defendants in the 
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1 declaratory judgment action that Progressive 

2 filed, we have filed cross claims and counter 

3 claims to say that we want our rights adjudicated 

4 as well in this action. And that would be under 

5 the only portion of our policy --

6 THE COURT: You have an automobile 

7 policy? 

8 MS. FAY: Yes, we have an automobile 

9 policy that provides coverage to Mr. LaClair. And 

10 in this incident it would provide coverage 

11 potentially under the UM portion of that policy, 

12 the uninsured motorist portion of the policy. We 

13 have filed cross claims, counter claims to have 

14 our right adjudicated on the grounds that there is 

15 no coverage provided by Travelers -- there should 

16 be no coverage provided by Travelers for this loss 

17 on basically two grounds, which are similar to Ms. 

18 Judkins' grounds. Number one is that the 

19 policy provides coverage for bodily injury ca~sed 

20 by accident and arising out of the use of a motor 

21 vehicle. The evidence will show that this was no 

22 accident that's termed under the policy. And, in 

23 addition, the incident did not arise out of the 
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1 use of a motor vehicle. The policy also says 

2 ownership, maintenance, or use of a vehicle. 

3 ownership or maintenance clearly would not apply, 

4 and any argument would possibly be to use. And 

5 the evidence today will show that -- and the law 

6 as well, that there is no coverage under that 

7 ground. 

8 THE COURT: Okay. 

9 MR. BERGER: Good morning, Your Honor. 

10 Lawrence Berger on behalf of the Insurance Compan 

11 of North America. I guess it would be easiest to 

12 just say me too. The --

13 THE COURT: How do you -- or what policy 

14 do you have? 

15 MR. BERGER: Your Honor, we have the 

16 policy for the 1988 Chevy Caprice that Officer 

17 LaClair was driving at the time under a policy 

18 which insured all constitutional officers of the 

19 County of Arlington, Virginia. The policy 

20 language, of course, in all of the policies 

21 involved here is identical. 

22 It is our position as well that, as 

23 stated by counsel for Travelers, that this was, A 
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1 no accident and also that this did not arise out 

2 of the ownership, use, or maintenance of the 

3 uninsured vehicle. 

4 THE COURT: Do you have the same 

5 exclusion in your contract as they have in theirs? 

6 MR. BERGER: That is correct, Your Honor. 

7 Both insurance policies provide language that they 

8 will pay, in accordance with the Virginia 

9 Uninsured Motorist Insurance Law, all sums the 

10 insured is legally entitled to recover from the 

11 owner or driver of an uninsured motor vehicle. It 

12 goes on to say that the damages must result from 

13 bodily injuries sustained by the insured or 

14 property damage caused by an accident. It goes on 

15 to say that owner or driver's liability for these 

16 damages must result from the ownership, 

17 maintenance, or use of the uninsured vehicle. 

18 THE COURT: All right. Mr. Harrington. 

19 MR. HARRINGTON: Good morning, Your 

20 Honor. Pat Harrington for Republic Insurance 

21 Company, the homeowner's insurance company for 

22 Marcus Arban, Jr. Your Honor, there should be an 

23 order up there Mr. Kernbach and I have endorsed. 
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1 And it was sent to Mary Mathalon yesterday, and 

2 she said she would try to attach it to the file. 

3 THE COURT: It is, and I entered that 

4 this morning. 

5 MR. HARRINGTON: All I intend to do, Your 

6 Honor, is just -- Sitting back there is kind of 

7 intentional. I am kind of in the background of 

8 the case. I'm just going to introduce my policy. 

9 And if I ask five questions, stop me, because that 

10 is too many questions. 

11 THE COURT: And you have already 

12 partially settled, is that it? 

13 MR. HARRINGTON: Yes, sir, with Mr. 

14 Kernbach. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: Okay. All right, Mr. 

Kernbach. What is your theory against these threl 

auto insurers? 

MR. KERNBACH: Well, in my continuing 

efforts, I suppose, to dismantle the insurance 

industry, I have several points that need to be 

made. Number one, with respect to the Progressivi 

policy which insured Mr. Arban, I don't have any 

dispute with Ms. Judkins that if the evidence --
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1 Well, if we prove or prevail on account of an 

2 assault and battery, then that is obviously an 

3 excludable act under the Progressive policy. And, 

4 therefore, Progressive has not obligation to pay. 

5 I am not so sure whether or not they lose their 

6 obligation to defend, but we will get to that 

7 later on. 

8 My theory in terms of the insurance issue 

9 is this: Travelers and INA cannot get out of the 

10 case for intentional conduct on the part of Mr. 

11 Arban. You can't impute intentional conduct of an 

12 uninsured motorist, so there is going to be 

13 coverage that way. 

14 The only question really to be answered 

15 in these proceedings is whether or not this is an 

16 insurable risk for all the policies, whether or 

17 not this incident arose out of the use of the 

18 automobile. Each insurance policy that's the 

19 subject of review here today has a different 

20 definition of, A, what an automobile accident is 

21 and, B, what an insurable risk is. Some of the 

22 policies are quite specific in what they are going 

23 to categorize as an insurable risk. Others, like 

CASAMO & ASSOCIATES 
Alex•ndri• (703} 765-9257 
Culpeper (703} 825·7482 

72 



18 

1 I the INA policy, for example, don't really have aryy 
I 

2 clear definition of any exclusions. 

3 We are alleging -- and on the basis of 

4 the case law that has developed that Mr. 

5 LaClair gets the benefit of the INA policy, 

6 because the police car itself was a part and 

7 parcel of the scene itself. And there is a 

8 Supreme Court case right on point, dealing with a 

9 fire fighter who had been struck and killed at a 

10 fire scene. And the Supreme Court ruled that if 

11 you use public safety equipment, you get the 

12 coverage there. 

13 THE COURT: Well, the person who was 

14 struck and killed, I take it, there was some 

15 allegation that he was accidentally struck and 

16 killed? 

17 MR. KERNBACH: Right. It was basically a 

18 rubberneck at an accident scene, who went along 
I 

19 and ran over fire fighters. And she killed a fire 

20 captain near a fire apparatus. And the issue in 

21 that case was whether or not you get the benefit 

22 of the uninsured motorist or underinsurance on the 
! 
I 

23 fire truck. And the Supreme Court said as long as 
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1 the fire truck was a part of the scene itself, 

2 placed to protect the fire fighters as well as 

3 mark the scene, you get the coverage. So I don't 

4 think there is going to be any dispute here. 

5 This Court can answer all of the issues 

6 here of whether or not it's an insurable risk. 

7 And we maintain that it was, based on the policy 

8 definitions that are in effect here. And I assume 

9 that we'll be given some time to submit 

10 memorandums of law and give you an overview of how 

11 this issue has been dealt with in Virginia, as 

12 well as around the country, construing identical 

13 policy provisions. 

14 We maintain that when Mr. Arban took the 

15 car that night and shot Mr. LaClair,. he was using 

16 the car. And that falls within the definition of 

17 the use of the automobile. The definition of 

18 accident is ambiguous under some of the policy 

19 provisions. But we clearly maintain that he is 

20 entitled to coverage here. 

21 THE COURT: Is there any question of the 

22 facts as related by Ms. Judkins? 

23 MR. KERNBACH: There is some caveat on 
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1 some of the factual allegations. I don't know if 

2 we disagree with about 90 percent of what she 

3 said. 

4 Let me throw this out to the court, and 

5 then they can respond to it. I think the evidenc 

6 is clear that Mr. Arban shot Daryl LaClair from 

7 the inside of his car. Either he had part of his 

8 body leaning out of the car or his arm at least 

9 out of the car when he shot the deputy sheriff. 

10 But there is no evidence that I know of that 

11 anyone can testify that Mr. LaClair had actually 

12 taken steps away from the -- that Mr. Arban had 

13 taken steps away from the vehicle and shot Deputy 

14 LaClair. There is no evidence of that. 

15 And I think that, you know, hopefully we 

16 can agree that the shooting at least -- the gun 

17 was transported to the scene in the automobile an 

18 that the shooting occurred while Mr. Arban was 

19 seated either wholly within the automobile or 

20 partially leaning out of the vehicle looking back. 

21 We can also agree, I believe, that Mr. LaClair 

22 used the deputy sheriff's vehicle to pull behind 

23 the Arban vehicle~ He placed it in such a 
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1 position to protect himself, mark the accident 

2 scene. 

3 And so I don't think there is any 

4 question that the INA policy is going to apply 

5 here, because Mr. LaClair took the benefit of the 

6 deputy sheriff vehicle to mark the accident scene 

7 and seek the protection of it. After he was shot 

8 he used both vehicles for cover while he was 

9 returning fire. 

10 THE COURT: What is the accident scene? 

11 There wasn't any accident, was there? 

12 MR. KERNBACH: Well, all right, the 

13 shooting scene. Now we have pled alternatively 

14 here too, Your Honor. So we are in a position 

15 here where I have pled two counts in a motion for 

16 judgment. And so whether or not this was 

17 intentional or not really doesn't get to the heart 

18 of the matter. It's whethe~ or not it's an 

19 insurable risk. That's the real question to be 

20 answered here looking at these policies. 

21 But I maintain that Mr. Arban wasn't out 

22 of the vehicle. He shot the deputy from within 

23 the vehicle and leaned back. And those are the 
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1 

2 

3 

4 

5 

6 

7 

8 

operative facts as to whether or not the 

automobile policies at least arguably apply at 
i 

that point. Now whether or not it's an insurable 

. . I risk or not is something that Your Honor 1s go1n 

to have to read the policies, look at the case 

law, and make a decision. 

THE COURT: Okay. Thank you. 

MS. JUDKINS: Are we ready for the 

9 evidence? 

10 THE COURT: Yes, ma'am. 

22 

11 

12 

MS. JUDKINS: I call first Eric 

from Progressive Insurance Company. And 

Francis I 

does Your 

13 

14 

Honor have the original exhibits which I 

to the Court in a binder? 

submitt,d 

15 THE COURT: I do. 

16 MS. JUDKINS: If he could use those for 

17 purposes of identification? 

18 (Counsel was provided with the exhibit 

19 binder.) 

20 MS. JUDKINS: Thank you. 
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ERIC G. FRANCIS - DIRECT 

1 Whereupon, 

2 ERIC GENE FRANCIS 

3 a witness, was called for examination by counsel 

4 for Progressive Insurance, and, having been duly 

5 sworn by the Court, was examined and testified as 

6 follows: 

7 DIRECT EXAMINATION 

8 BY MS. JUDKINS: 

9 Q Would you state your full name, please? 

10 A Eric Gene Francis. 

11 Q And by whom are you employed? 

12 A Progressive casualty Insurance Company. 

13 Q Were you employed with them in 1993? 

14 A Yes, I was. 

15 Q Are you a senior claims representative? 

16 A Yes, I am. 

17 Q Are you familiar with the file and the 

18 claim of Daryl F. LaClair versus Marcus F. Arban? 

19 A Yes, I am. 

20 Q Is that your file? 

21 A Yes, it is. 

22 Q I would like you to look in that book at 

23 Exhibit 1, if you would, please. Can you identify 
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ERIC G. FRANCIS - DIRECT 

1 both of those documents that have been identified 

2 as one exhibit but two different documents? can 

3 you identify them? 

4 A Yes. 

5 Q What are they? 

6 A The first would be a copy of the 

7 declarations page policy of Marcus F. Arban, Jr. 

8 And the second would be the insurance policy or 

9 the contract that corresponds to the declarations 

10 page. 

11 Q Was this policy in effect in November of 

12 1990? 

13 A Yes, it was. 

14 Q Are those two documents true and accurat 

15 copies of the declarations sheet and the policy 

16 itself? 

17 A Yes, they are. 

18 Q And the insured was Marcus F. Arban, Jr. 

19 A Correct. 

20 Q When was the first notice that 

21 Progressive received of this incident on November 

22 21st, 1990? 

23 A It was May of 1993. 
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ERIC G. FRANCIS - DIRECT 

1 Q Do you remember the date? 

2 A May 26, 1993. I believe the letter is 

3 dated May 21, 1993. 

4 Q And from whom did the notice come? 

5 A It came from counsel for Mr. LaClair, 

6 signed by Mr. Kernbach. 

7 Q And had there ever been any communication 

8 to you from the administrators of the estate 

9 notifying you of the incident? 

10 A No, there hasn't. 

11 Q Any communication from them with 

12 discussions of coverage? 

13 A No, there hasn't. 

14 Q And did you send out a reservation of 

15 rights letter? 

16 A Yes, I did. 

17 Q And what is the date of that letter? I 

18 could show you -- It's not an exhibit. But I'll 

19 show you a document. If you could identify that, 

20 please? 

21 A 

22 1993. 

23 Q 

Yes, I had this sent out on June 4th, 

And to whom was it sent? 
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ERIC G. FRANCIS - DIRECT 

1 A It was addressed to the estate of Marcus 

2 F. Arban, Jr. I also sent carbon copies to 

3 Michael Kernbach and John Wadula. 

4 THE COURT: When did you get Mr. 

5 Kernbach's letter? 

6 THE WITNESS: It was dated the 21st of 

7 May, and I believe it actually came to our office 

8 on the 26th of May. We also received it by fax o 

9 the 26th, of 1993. 

10 BY MS. JUDKINS: 

11 Q And what are the grounds of the 

12 reservation of rights, or what does the 

13 reservation of rights in there state? 

14 A I indicated in the reservation of rights 

15 letter that, first, that the loss had not been 

16 reported to us before and it appeared to be a 

17 violation of the contract. The second point, I 

18 indicated that there appear~d to be a potential 

19 coverage problem in regard to the policy 

20 exclusion, in reference to intentional acts. And 

21 then lastly I indicated that it did not appear 

22 that the loss arose as a result of an accident. 

23 And it did not appear. that it resulted from the 

CASAMO & ASSOCIATES 
Alexandria (703) 765-9257 
Culpeper (703) 825·7482 

81 

26 



27 

1 operation, maintenance, or use of an insured 

2 vehicle. 

3 MS. JUDKINS: I would like to move the 

4 introduction of this letter into evidence. Does 

5 anyone have any -- All right. This then should be 

6 marked as Defendant's Exhibit Number 7. Your 

7 Honor, it's not -- I mean, you can rule on it, but 

8 it's not properly marked. 

9 THE COURT: All right, Ms. Judkins. 

10 MS. JUDKINS: Thank you. 

11 (The document referred to above was 

12 marked for identification as 

13 Plaintiff's Exhibit Number 7 and was 

14 received into evidence.) 

15 MS. JUDKINS: And now I would also move 

16 into evidence Defendant's Exhibit Number 1, which 

17 is contained in the book, which is the policy and 

18 the declaration sheet. 

19 MR. KERNBACH: Well, I would just like to 

20 do some brief voir dire before we actually move it 

21 in. 

22 MS. JUDKINS: I don't have any further 

23 questions. 
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ERIC G. FRANCIS - VOIR DIRE 

1 THE COURT: All right. Go ahead, Mr. 

2 Kernbach. 

3 VOIR DIRE EXAMINATION 

4 BY MR. KERNBACH: 

5 Q Mr. Francis, I would like to just take a 

6 moment to look at that book on the policy that you 

The copyright oj 7 have there. And I ask you this: 

8 this particular policy was 1988, is that right? 

9 A I would need to take a look. 

10 (The witness reviewed the exhibit.) 

11 THE WITNESS: That's correct. 

12 BY MR. KERNBACH: 

13 Q And when your attorney filed this lawsui 

14 to determine the rights and obligations of the 

15 policy, there was a policy that was attached to 

16 the motion -- well, the declaratory judgment 

17 action that was copyrighted in 1991. And let me 

18 just show you face sheet of that. 

19 Do you have a copy of the policy that th 

20 estate or Mr. Arban received during the time that 

21 the policy was actually in effect, from the date 

22 that he renewed his policy to the time that that 

23 renewal period lapsed, which would have been 
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ERIC G. FRANCIS - VOIR DIRE 

1 sometime in 1990? Now just for the record, Mr. 

2 Francis, you are looking at 

3 THE COURT: Well, is there any 

4 disagreement that the policy was in effect? 

5 MR. KERNBACH: Well, I don't think there 

6 is any disagreement as to the policy was in 

7 effect. But we don't know which policy we are 

8 talking about here. Because we have a dec. sheet 

9 Inside this book is --

10 BY MR. KERNBACH: 

11 Q Mr. Francis, you tell us. Defendant's 

12 Exhibit Number 1, is that a dec. sheet? 

13 A Yes, it is. 

14 Q And what was the policy period in effect 

15 for the period of time for this loss? What were 

16 the dates? 

17 A November 29, 1989, to November 29, 1990. 

18 Q Now do we have a policy in that book that 

19 covers that period of time? 

20 A 

21 Q 

22 A 

23 Q 

This is the policy. {Indicating) 

The one 

In 1988. 

Can you tell us under oath today whether 
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1 or not there were any changes made to the policy 

2 that was issued in 1988 to the policy that was 

3 reissued to Mr. Arban in 1989? 

4 A The way the policy -- These policies ar 

5 not printed every year. This policy would have 

6 been the policy that he would have received as a 

7 result of his 1989 application. So it would not 

8 have been a 1989 copyrighted policy. 

9 Q Do you know for a fact under oath here 

i 

10 today whether or not any changes were made to the 

11 policy when it was reviewed -- Excuse me --

12 renewed in 1989, dealing with any definitions or 

13 exclusions? 

14 A No, I do not. 

15 Q You can't answer that question, right? 

16 A I don't understand your question. Woul 

17 you restate it for me? 

I 
I 
I 

18 Q Well, could you tell me -- Mr. Arban was 

19 provided with a policy with a copyright of 1988. I 

20 And we agree that he renewed the policy in 

21 November of 1989, is that correct? 

22 A No, I don't know if we agree with that r 

23 not. Let's see what he has here. This is his 
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1 original policy, so it was not taken -- This is a 

2 dash-zero policy. This was his very first policy. 

3 Q His very first policy? 

4 A Right. It had not been renewed. 

5 Q And can you tell me under oath whether or 

6 not this policy which you have been referring to 

7 now, the one copyrighted 1988, was the one that 

8 was provided to Mr. Arban and provided to the 

9 Commissioner of Insurance for the period of time 

10 in 1989? 

11 A Right, that's correct. 

12 Q So there were no changes made at all? 

13 A Well, this is a corresponding policy. 

14 Correct. 

15 Q Right. So the policy which was 

16 copyrighted and began in 1991 was not technically 

17 the policy which was in effect in 1989? 

18 A No, that's correct. 

19 Q Now let me just ask you something. Why 

20 don't you turn to -- I believe it might be page 15 

21 of that policy, dealing with conditions. Well, 

22 see if you can find the part of the policy dealing 

23 with conditions. 
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1 A Sure. 

2 Q Now can you find the paragraph where it 

3 refers to notice? 

4 (The witness reviewed the policy.) 

5 MS. JUDKINS: He might not be able to se 

6 the top because of the binder. 

7 THE WITNESS: Yes, I do see it. I see i 

8 now. It's number 3. 

9 MR. KERNBACH: Can I just take a moment 

10 to look at that? Unfortunately, Your Honor, I was 

11 provided with the 1991 policy. I've never seen 

12 the 1988 one. So I'll just take a look--

13 MS. JUDKINS: Your Honor, it was part of 

14 my pre-trial statement. He didn't file an 

15 objection to it. It is in the pre-trial statemen 

16 which I provided to him, that policy. 

17 MR. KERNBACH: All right. I just need t 

18 

19 MS. JUDKINS: And it was provided in 

20 discovery too to the various parties, because I 

21 obtained a certified copy. 

22 MR. BERGER: Your Honor, if I might 

23 interject --
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1 THE COURT: So the policy -- Excuse me 

2 just a second. The policy that was in effect was 

3 the 1989 policy, and that's the one that's in your 

4 exhibits? 

5 MR. KERNBACH: That's 1989. 

6 MS. JUDKINS: Yes, it's -- Yes. 

7 MR. KERNBACH: It's not the one that was 

8 attached to the declaratory judgment action. 

9 THE COURT: Go ahead. 

10 MR. BERGER: Your Honor, it's my 

11 understanding that the Court's scheduling order in 

12 this matter indicated that any exhibits that were 

13 provided would be admitted unless there was some 

14 objection. 

15 It is my understanding, Your Honor, there 

16 has been no objection to any of the policies that 

17 have been submitted or are going to be submitted 

18 as exhibits in this particular matter. And so I 

19 would suggest, Your Honor, as to whether or not 

20 that's the policy or not at this point is really 

21 kind of moot. 

22 MR. KERNBACH: Well, that's why I was 

23 conducting my voir dire, to straighten out what 
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1 was attached to the D.J., to what was attached to 

2 the exhibit here. And I have got just a few morei 
I 

3 questions on the notice. 

4 THE COURT: Go ahead. 

5 BY MR. KERNBACH: 

6 Q Now is there any provision in there, in 

7 the notice provisions, dealing with when your 

8 insured is deceased and how notice should be give· 

9 then? And if you need to open that up to see the 

10 top if it, go ahead. 

11 THE COURT: Can you refer him to a 

12 section? 

13 MR. KERNBACH: Yes. 

14 BY MR. KERNBACH: 

15 Q We are looking at the notice section 

16 under "Conditions" on page 15 at the top of that 

17 policy. 

18 MS. JUDKINS: Your Honor, I will 

19 stipulate the policy doesn't provide for that. 

20 THE COURT: Okay. 

21 MR. KERNBACH: Well, then with that 

22 stipulation that answers my question. I don't j 

I 

! 

23 think there is anything further. And I don't have 
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1 an objection to that policy coming in. Thank you. 

2 THE COURT: Thank you. 

3 DIRECT EXAMINATION RESUMED 

4 BY MS. JUDKINS: 

5 Q Mr. Francis --
6 MS. JUDKINS: Oh, I'm sorry. Does 

7 anybody have any questions? 

8 MR. BERGER: No. 

9 MS. FAY: No. 

10 BY MS. JUDKINS: 

11 Q I would like you to look at the 1991 form 

12 policy, if you will. Is there any change between 

13 the 1991 

14 THE COURT: Why do we care about that if 

15 that --

16 MS. JUDKINS: Well, I am just concerned. 

17 Is there going to be an argument later that the 

18 wrong policy was attached to the motion for 

19 declaratory judgment? 

20 MR. KERNBACH: No, because you are 

21 relying on the 1988. 

22 MS. JUDKINS: Oh, okay. All right. If 

23 that's not an issue, then I don't have any further 
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1 questions. I just would move Exhibit 1 in at thi 

2 point, the policy and the declarations. 

3 MR. KERNBACH: That's fine. 

4 THE COURT: It will be received. 

5 (The document described above was 

6 marked for identification as 

7 Plaintiff's Exhibit Number 1 and 

8 was received into evidence.) 

9 THE COURT: Thank you, sir. 

10 MS. JUDKINS: I would call now Mr. 

11 Collins, please. 

12 Whereupon, 

13 JAMES JEREMIAH COLLINS 

14 a witness, called for examination by counsel for 

15 Progressive, and, having been duly sworn by the 

16 court, was examined and testified as follows: 

17 DIRECT EXAMINATION 

18 BY MS. JUDKINS: 

19 Q Would you state your full name, please? 

20 A James Jeremiah Collins. 

21 A And on November 21st, 1990, did you 

22 witness an incident which occurred on Lee Highway 

23 A Yes, I did. 

CASAMO & ASSOCIATES 
A/ex•ndri• (703) 765·9257 
Culpeper (703) 825-7482 

91 

I 

~6 
I 



37 
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1 Q About what time? 

2 A Around midnight. 

3 Q Pardon? 

4 A Midnight. 

5 Q And where were you at the time you 

6 witnessed it, your physical location? 

7 A My physical location at the time of the 

8 shooting was we were in the left lane. And the 

9 police car and the car stopped in front of it were 

10 in the right lane. 

11 Q You were in a car? 

12 A Correct. 

13 Q Were you the driver of that car? 

14 A I was driving the car. 

15 Q And where had you come from before you 

16 entered Lee Highway? 

17 A I was on North Potomac Street, which runs 

18 perpendicular to Lee Highway. 

19 Q And who else was in the vehicle with you? 

20 A It was Kurt Gottschalk, Ann Rashidi, and 

21 Brendan Fabini -- or Collin Fabini. Sorry. 

22 Q Now I want you to describe for the Court, 

23 if you will, exactly what you saw from the time 
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1 you first saw the Sheriff's Department vehicle to 1 

2 the conclusion of the incident. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A Okay. We were on Potomac Street pulling 

up to Lee Highway when we saw the sheriff's car 

behind another car with the emergency lights on. 

We turned right onto Lee Highway, got into the 

left lane, and continued approaching where the caf 

had been pulled over at a slow speed. I would say 

under 30 miles an hour. 

As we were approaching the scene, the 

sheriff's deputy got out of the car and started to 
I 

approach the car in front of it. I would say the~ 
were approximately ten yards apart. At that poinf 

as he was approaching the car, the car door opened 

15 of the car that had been pulled over. And we saw 

16 a figure with a gun kind of turn, swivel -- I 
I 

17 

18 

19 

at the time of the gun -- while it started 
Anrl 

going 

because 

guess is a good term to use -- and open fire. 

off, I did not see the flame from the gun, 

20 I was also watching the road. 

21 Q What did you see the other driver do, th[ 

22 one whom you later learned was firing the gun? 

23 What did you see the other driver do? Could you 
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JAMES JEREMIAH COLLINS - DIRECT 

1 see him? 

2 A Yes. Yes, I could see him. I saw him 

3 open the door. He turned out of the car. And 

4 that's when he -- You know, I could see the gun. 

5 And that's when he pulled the trigger. 

6 Q Where did you see the gun vis-a-vis the 

7 car? 

8 A The gun was in front of the driver 

9 between the door and the car. So he was, you 

10 know, crept -- like turned out of the car. 

11 Q In what position did you see the other 

12 driver? 

13 A In a crouched position is the best way to 

14 say. 

15 Q And which direction was he facing? 

16 A He was facing back towards the sheriff's 

17 car. 

18 Q In which hand did he have the gun? 

19 A I couldn't say for sure if it was both or 

20 one hand. 

21 Q And then after that what did you do? 

22 A There was a red light, so we stopped 

23 there. And then we heard the -- I only heard the 
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1 gunshots. Then I heard a car tearing up behind 

2 me. And I stepped on the gas as soon as the ligh 

3 turned green. So as he passed me I got a really 

4 good view of the license plate. And then we went 

5 back to the scene after that. 

6 Q Did you give statements to the police 

7 officers who were investigating the incident? 

8 A Yes. 

9 MS. JUDKINS: I don't have any further 

10 questions of Mr. Collins. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: Anybody else? 

MR. BERGER: Yes, Your Honor. 

CROSS EXAMINATION 

BY MR. BERGER: 

Q As you are sitting there in your chair, 

if you would just demonstrate the swiveling motion 

that you saw this individual-- If you just assuml 

that that's the position of the individual in the 

car and you are going to be exiting the vehicle, 

if you could just demonstrate the swivel motion 

that you saw this individual undertake? 

A Okay. It was to the left. So it was 

more something The door opened like this, and 
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1 it was like a turn like this. (Indicating) 

2 Q Now you also talked about the two 

3 vehicles and the sheriff's vehicle behind the 

4 other vehicle. Could you tell the Court whether 

5 or not these two vehicles were still moving when 

6 you viewed the police vehicle with its lights on? 

7 A I believe the sheriff's car was moving 

8 when the lights were on. And then as the point 

9 when that car came -- I don't know The car that 

10 was being pulled over, I don't know if that was, 

11 you know, moving. I do not -- I couldn't say. 

12 Q Now you said you gave a description to 

13 the police after the fact of the individual who 

14 was driving the car. Do you recall the 

15 description that you gave to them? 

16 A Jeans, he had a jacket on. And he was 

17 wearing glasses. It was three and a half years 

18 ago. When I was questioned. before, you read back 

19 my statement to the police about how he had brown 

20 hair and was over five-eight to five-ten. But I 

21 am remembering because it was read to me. 

22 

23 

MR. BERGER: I have nothing further. 

THE COURT: Thank you. Okay. Mr. 
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1 I<ernbach. 

2 CROSS EXAMINATION 

3 BY MR. KERNBACH: 

4 Q Mr. Collins, let me just back up a little 
i 

5 bit. You were driving the car that was 

6 approaching from behind? 

7 A Right. 

8 Q And when you saw the car door open, did 

9 you actually see the gun at that point, a few 

10 seconds later? 

11 A Yes. 

12 Q And as you were driving your car, wasn't 

13 your attention really fixated on the gun? Did you 

14 know something bad was going to happen? 

15 A As soon as he opened the door and the gun 

16 was drawn, that's the only thing, you know, that I 

17 saw. I saw the gun and, you know, his face. 

18 Q And that's what you kept your attention 

19 focused on the entire time that you were driving 

20 by, right? 

21 A Correct, and the you know, trying to 

22 not hit anything in front of me. 

23 So when you talk about Mr. Arban actually 
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1 making other additional physical movements, are 

2 you just guessing because in your own mind 

3 physically that's what he would have to do in 

4 order to shoot the deputy? 

5 A Well, as soon as the door opened on the 

6 car, I was fixated on that. Because, I mean, I 

7 don't know if it's common knowledge or not. You 

8 don't open the door when you're being pulled over. 

9 You wait until the person comes up. 

10 Q Okay. We are only interested in what you 

11 actually saw, though. 

12 A Well, I saw the door open. I saw --

13 MR. BERGER: Your Honor, I would ask that 

14 he be allowed to finish his response before 

15 counsel asks his next question. 

16 THE COURT: Okay. Go ahead. Answer that 

17 question. 

18 BY MR. KERNBACH: 

19 Q Go ahead. 

20 A All right. So he opened the door. And, 

21 yes, I saw him turn and open fire. 

22 Q 

23 A 

Now when you saw him turn 

Now I'm talking like waist up. 
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1 Q Waist up? 

2 A Where I am focused. 

3 Q So you don't know at all, from your 

4 position and your recollection that night, where 

5 his feet were at that --

6 A I could not say if both of his feet were 

7 out of the car or not, no. I don't know if he wa 

8 standing in the car or part in or part out. 
I 

I 
9 

10 

Q And you don't have any knowledge at 
all l 

of where the lower part of his body was during th 

11 entire time that the scene unfolded as you passed 

12 by? 

13 A I couldn't swear to it, no. 

14 Q so when you testified about the turning 

15 around and what you described for Ms. Judkins, 

16 that was from the waist up? 

17 A Yes, watching his upper body move. 

18 MR. KERNBACH: Thank you. I have nothi 

19 further, Your Honor. 

20 REDIRECT EXAMINATION 

21 BY MS. JUDKINS: 

22 Q Did you see his face or his head looking 

23 or point·ed toward th.e direction of Captain 
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1 LaClair? 

2 A Yes. 

3 Q Did you see the gun pointed in that 

4 direction? 

5 A Yes. 

6 MS. JUDKINS: I don't have any further 

7 questions. 

8 THE COURT: Thank you, sir. You may step 

9 down. 

10 MS. JUDKINS: I would call my next 

11 witness, Mr. Gottschalk. 

12 Whereupon, 

13 KURT DAVID GOTTSCHALK 

14 a witness, was called for examination by counsel 

15 for Progressive, and, having been duly sworn by 

16 the court, was examined and testified as follows: 

17 DIRECT EXAMINATION 

18 BY MS. JUDKINS: 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

Would you state your full name, please? 

Kurt David Gottschalk. 

And how do you spell your last name? 

That's G-0-T-T-S-C-H-A-L-K. 

On November 21st, 1990, were you a 
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1 passenger in a vehicle driven by Mr. Collins, a 

2 witness also to the incident? 

3 A Yes, I was. 

4 Q Where were you seated in the vehicle? 

5 A I was in the front right passenger seat. 

6 Q Could you tell the Court what you 

7 observed about the incident from the time you 

8 first saw the Sheriff's Department vehicle or the 

9 other vehicle? 

10 A Sure. I As we were coming over the hill on 

11 Lee Highway, I noticed two vehicles, a police 

12 vehicle in the rear with the lights on and in 

13 front of that another vehicle, both at the time 

14 stopped. It was, I he said, 12:00 midnight as 

15 well, so you couldn't really -- I guess the 

16 sketchiness for me. 

17 I was sitting there. And the first thing 

18 I noticed -- Since I wasn't. the driver, I wasn't 

19 paying attention far down the road. I noticed 

20 both vehicles stopped. And as we started 

21 approaching them, I guess the first thing that I 

22 noticed -- We were pretty much in line with the 

23 police vehicle. 
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1 I noticed the door of Mr. Arban open up. 

2 And within a split second, the gun was pointed 

3 back towards our direction at this time. And we 

4 were heading down, you know, past his car at a 

5 slow speed, because we were approaching a red 

6 light. And being in my front right seat 

7 perspective, I noticed the hand come -- extend 

8 outside the car door, pointing back. And from my 

9 angle right there, I am sitting -- I see the 

10 flashes of the gun, at least two to three. I was 

11 kind of getting nervous at the time, and I went 

12 down below the seat level. 

13 Q You ducked down? 

14 A Yes, I did. 

15 Q Did you see the individual who was 

16 holding the gun? Did you get a look at him? 

17 A When we were approaching towards him, I 

18 got to see the shadow of his face, I guess. 

19 Because there were both the flashing lights and 

20 plus the police car's headlights. And so I could 

21 see the make of him. I mean, it was a dark-

22 complexioned man with dark hair. And that's about 

23 the extent of it. 
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1 Q Where was the deputy sheriff, if you 

2 know, when you saw the gentleman fire the gun? 

3 A From my perspective he was coming 

4 Since I was looking predominantly straight ahead 

5 toward the side of where Mr. Arban was, I could 

6 see out of the rear of my eye the police officer 

7 walking down towards the vehicle. But, I mean, 

8 was between the two cars. 

9 Q What movements, if any, did you see Mr. 

10 Arban make from the time he opened the door? 

11 A From the time he opened --

12 Q What did you see his body do? 

I 
it 

' 

13 A I saw his body turn back. You know, and 

14 

15 

16 

17 

the thing is my perspective at a sitting level --

His car door was open halfway, give or take a 

And I sat there, and I saw a rotating motion. 

few. 

I Ani 
then I could see the end of the gun, the barrel. 1 

18 I could see his hand. I could see the top third 

19 of his body. 

20 Q Where did you see the end of the gun as 

21 it relates to the car door? Where was it 

22 positioned at the time it was fired? 

23 A It was somewhere in line where you 
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1 consider the break between the glass and the metal 

2 of the door. I mean, yes, no higher than that. 

3 Because it was pretty much at my sitting level, so 

4 it was three and a half feet high. 

5 Q Do you know whether the driver was 

6 partially in or out of the car or whether he had 

7 any feet on the ground? 

8 A As we approached, you know, I noticed the 

9 driver starting to turn backwards. But then as we 

10 actually hit the actual line of Mr. Arban, I mean, 

11 his door was in my way. So there might have been 

12 feet down. There might not have been feet down. 

13 Q Did you see in which direction his head 

14 was facing? 

15 A It was definitely pointed back towards 

16 Mr. LaClair. 

17 Q 

18 you see? 

19 A 

20 Q 

21 pointed? 

22 A 

23 Q 

And the direction he was looking could 

Towards the rear as well. 

And the gun, in which direction was it 

Towards the rear of the vehicle. 

And what happened next after you ducked 
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1 down? 

2 A Well, after the point of seeing the I 

3 
I flashes out of the gun, I crouched down a bit, and 

we continued proceeding past the two vehicles. At 
this time we were near the red light, so we sloweb 

4 

5 

I 
6 down. And just for, I guess, the scared factor, I 

7 did look back to see if any of the shots were 

8 fired. And, you know, I heard gunshots. 

9 And the light turned. We started going 

10 through it. And then the next motion was Mr. 

11 Arban's vehicle coming at a high speed from the 

12 rear. And it just came to all of us at the same 

13 

14 

15 

16 

time, let's get the license plate number. So we j 
all kind of peaked our heads over and just did ou 

best job right then. 

Q And you went back to the scene and gave 

17 that information to the police? 

18 A Yes, we did. 

19 MS. JUDKINS: I don't have any further 

20 questions. 

21 CROSS EXAMINATION 

22 BY MR. BERGER: 

23 Q Mr. Gottschalk., you said something about 
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1 -- I believe you said something about seeing the 

2 gun itself above the window level, where the 

3 window meets the metal? 

4 A Yes. I mean, his hand might have been 

5 through the window for all I knew. 

6 Q As far as his position relative to the 

7 end of the door, the edge of the door, where was 

8 that? Where had it extended, if you were able to 

9 tell? 

10 A If, I mean, the edge of the car door is 

11 something to this effect, it might have just been 

12 a hand. It might have been -- Or, you know, it 

13 was just a split second -- Everything was 

14 happening -- As we were approaching down, I had a 

15 better perspective from ten feet behind. You 

16 know, I could see the gun. I could see him. But 

17 as we approached to the same general level as he 

18 was, then I kind of lost the view that I had and I 

19 just was more focusing on seeing the flashes 

20 coming out of the gun. 

21 Q As you got to the point where you were 

22 directly in line with the individual that you saw 

23 with the gun -- By the way, were you able to tell 
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1 if the gun was fired? 

2 A I could see red -- reddish/orangish 

3 flashes coming out of the end of the gun. 

4 Q As you got in line with that individual, 

5 from your vantage point -- well, can you tell the 

6 Court how he was facing, what portion of his face 

7 at that point you were able to view? 

8 A My sight was purely the side of his head 

9 by that time. I mean, it was just 

10 MR. BERGER: I don't have anything 

11 further. 

12 MR. KERNBACH: Very brief. 

13 CROSS EXAMINATION 

14 BY MR. KERNBACH: 

15 Q Mr. Gottschalk, as you were actually 

16 riding in the car and you saw these events 

17 unfolding, would it be fair to say that you were 

18 basically concentrating on essentially those parts 

19 of the body and the gun that were evolving as the 

20 incident transpired? 

21 A Yes, r·mean, just from this area. I am 

22 not typically used to seeing handguns being 

23 pointed everywhere. So, yes, I was more concerned 
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1 about the upper body of him and the amazement of 

2 seeing the gun. 

3 Q And you don't have any knowledge at all 

4 of where his feet were, do you, any personal 

5 knowledge? 

6 A My best perspective was as we were 

7 approaching, and at that time just the car door 

8 was opening. And as I came in line with him, as I 

9 said, I was slouching down and I'm looking at the 

10 gun. 

11 Q And so the best that you could tell us is 

12 gun level and upper body and up, right? 

13 A Yes. It was definitely pointed out of 

14 the vehicle, back towards the officer -- I mean, 

15 you know. 

16 Q Towards the deputy sheriff, right? 

17 A Yes. 

18 MR. KERNBACH: Thank you. I have nothing 

19 further, Your Honor. 

20 THE COURT: Thank you, Mr. Gottschalk. 

21 MS. JUDKINS: The next witness is by de 

22 bene esse deposition. I don't know if you want me 

23 to read it. We don't h~ve a jury. But it 
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1 shouldn't --

2 THE COURT: Just pass it up, and I'll 

3 read it. 

4 MS. JUDKINS: Okay. We can agree that i 

5 will be part of the record if there is a record? 

6 Okay. 

7 (The Court was provided with the 

8 deposition.) 

9 MS. JUDKINS: The next thing would be -

! 

54 

10 We have attached Exhibit 2, which is a portion of, 

11 Captain LaClair's answers to interrogatories, the 

12 one that contains his statement of how the 

13 incident occurred. We would like that into 

14 evidence. 

15 I suppose technically all of these -- Al 

16 of these I am just officially moving in at this 

17 point: Two, which is the answers to 

18 interrogatories; three, which is a report from an 

19 investigator who also interviewed Captain LaClair, 

20 and it has got the version of how the incident 

21 occurred; four, Exhibit 4, a report from 

22 Lieutenant Panther of the Arlington County Police 

23 Department. 
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1 And Exhibit 5 is the ~ypewritten 

2 statements of the various witnesses who just 

3 testified. And 6, in your copy, Your Honor, you 

4 have a certified copy from Prince William County 

5 of the letters of administration when the parents 

6 were appointed as administrators, December 5th, 

7 1990. 

8 And finally, I guess, this is attached to 

9 the motion for declaratory judgment. I didn't 

10 necessarily know that it needed to be an exhibit, 

11 but it's probably a good idea, the motion for 

12 judgment that Captain LaClair filed in Arlington 

13 County, which should be Defendant's Exhibit 8 --

14 or no, not the defendant's -- Plaintiff's Exhibit 

15 8, yes. And that would conclude Progressive's 

16 evidence, Your Honor. 

17 (The documents described above 

18 were marked for identification 

19 as Plaintiff's Exhibit Numbers 

20 2 through 6 and Plaintiff's 

21 Exhibit Number a, respectively, 

22 and were received into evidence.) 

23 MR. BERGER: Your Honor, we would look to 
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1 joining introduction of those exhibits identified 

2 by Ms. Judkins and in addition, Your Honor, would 

3 look to move in the declaration sheet and busines 

4 auto policy covering the vehicle that was 

5 identified in our witness list. 

6 THE COURT: All right, sir. Thank you. 

7 (The document described above was 

8 marked for identification as 

9 INA Exhibit Number 1 and was 

10 received into evidence.) 

11 (Brief Interruption) 

12 THE COURT: Go ahead, Ms. Fay. 

13 MS. FAY: Your Honor, at this time I 

14 would like to move the Travelers insurance policy 

15 which covered Mr. LaClair at the time of this 

16 incident. May I approach? 

17 THE COURT: Yes, ma'am. Thank you. 

18 (The document described above was 

19 marked for identification as 

20 Travelers Exhibit Number 1 and 

21 was received into evidence.) 

22 MS. FAY: And I do have a representative 

23 from Travelers, but I understand that there is no' 
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1 -- Mr. Kernbach has no objection to the policy. 

2 THE COURT: Okay. 

3 MR. HARRINGTON: Your Honor, just to add 

4 to your reading material, this is the Republic 

5 policy. And I understand there is no objection to 

6 it. 

7 (The document described above was 

8 marked for identification as 

9 Republic Exhibit Number 1 and was 

10 received into evidence.) 

11 THE COURT: Do we have all the policies? 

12 Do we have your policy? 

13 MR. BERGER: I'm sorry, Your Honor. I 

14 thought mine was in the --

15 THE COURT: Yours may be attached in the 

16 file? 

17 MR. BERGER: I thought it was, Your 

18 Honor. 

19 THE COURT: In any event, it's not. 

20 (The Court was provided with INA's 

21 policy.) 

22 THE COURT: Okay. Thank you. Any 

23 evidence you wish to put on? I take it you've 
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1 rested? 

2 MS. JUDKINS: Oh, yes, sir. 

3 MR. KERNBACH: I don't have any 

4 objections to all of the policies coming in. I 

5 know that we frequently reserve ruling on the 

6 relevancy of documents that are submitted with 

7 these status conference orders. I am not quite 

8 sure what we gain with the police reports that 

9 being put in. I mean, I'll leave it up to the 

10 court. I don't think they are relevant. We have 

11 heard the testimony live of two witnesses. The d 

12 bene esse of another witness was put in. 

13 What the testimony that they gave to a 

14 police officer -- And it has been documented I 

15 think it's duplicative. And I don't know I 

16 mean, they haven't really been impeached. And I 

17 don't know if you can impeach your own witnesses. 

18 THE COURT: Well, ~s. Judkins likes the 

19 report that says that he was crouched outside the 

20 car. 

21 MR. KERNBACH: Right. Well, I guess so. 

22 But it's not -- Well, you've heard the testimony 

23 of the witnesses. But, I mean, just for the 
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DARYL F. LACLAIR - DIRECT 

1 record I don't think the police reports themselves 

2 are relevant. You've got actual live testimony 

3 here, and I think just for -- I'll let the Court 

4 make its ruling, but I don't think they should be 

5 admitted because they are duplicative and 

6 irrelevant. But as to the insurance policies, I 

7 have no objection. 

8 That being said, are you going to let all 

9 the exhibits in? 

10 THE COURT: Yes, sir, I am. 

11 MR. KERNBACH: All right. I just want 

12 the record clear. I will just call one witness, 

13 Mr. LaClair, and then that will be it. 

14 THE COURT: Captain LaClair, would you 

15 step forward, please, sir? 

16 Whereupon, 

17 DARYL F. LaCLAIR 

18 a defendant, was called for examination by counsel 

19 in his own behalf, and, having been duly sworn by 

20 the Court, was examined and testified as follows: 

21 DIRECT EXAMINATION 

22 BY MR. KERNBACH: 

23 Q Sir, would you please state your full 
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1 name for the record? 

2 A Daryl Francis LaClair. 

3 Q And in November of 1990, with which law 

4 enforcement agency were you employed? 

5 A The Arlington county Sheriff's Office. 

6 Q And what rank did you have at that time? 

7 A Captain. 

8 Q Let me direct your attention to the 

9 evening hours of November 21st, 1990. Can you 

10 tell His Honor how it is that you came to be 

11 operating a vehicle belonging to the Arlington 

12 County Sheriff's Department and what put you in 

13 the general area where you encountered Mr. Arban? 

14 A I was en route to Sheriff Foust's 

15 personal residence to deliver an item to him. 

16 Q The Sheriff? 

17 A The Sheriff lives right around the corner 

18 from where the incident occurred. 

19 Q And were you operating the vehicle in 

20 your official capacity as a deputy sheriff? 

21 A Yes, sir, I was the director on standby 

22 that week. 

23 Q And the vehicles were given to you to 
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DARYL F. LACLAIR -DIRECT 

1 take home because of the standby status? 

2 A I had a take-home vehicle all the time 

3 regardless of whether I was on standby or not. 

4 Q Now on that particular evening, were you 

5 wearing a uniform of the Arlington County 

6 Sheriff's Department? 

7 A No, sir, I was not. 

8 Q And can you describe your attire that 

9 evening to His Honor? 

10 A I was wearing a tan corduroy jacket --

11 sports coat, a shirt, and a brown pair of slacks. 

12 I don't remember whether I had a tie on or not. 

13 Q Nothing that identified you as a member 

14 of the Sheriff's Department at least attire-wise? 

15 A No, sir. 

16 Q Now let me bring you up to the time where 

17 you encountered Mr. Arban. Can you tell His Honor 

18 just exactly where you were when you first 

19 observed the vehicle that was later to be 

20 identified as being driven by the decedent, Mr. 

21 Arban? 

22 A I was eastbound on Lee Highway. I can't 

23 give you an exact location where I spotted his 
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1 vehicle. It was probably a mile and a half to two. 

2 miles before the actual place of occurrence. 

3 Q And what was it that attracted your 

4 attention as you were operating your vehicle at 

5 that time? 

6 A I noticed that the vehicle was driving 

7 semi-erratically. It wasn't a drunken kind of 

8 driving where he was swaying. It was like I'm 

9 looking at a map, oops, I've got to get back on 

10 the road, kind of like a jerking action. At that 1 

11 point in time, he was, you know, a good distance 

12 ahead of me. 

13 Q And what happened as you were following 

14 this vehicle -- actually observed and not 

15 specifically following. But let's take us up to 

16 the point where he actually pulled over. 

17 A Because of the way he was driving, I knew 

18 I said in my mind that he wasn't drunk, so I 

19 wasn't going to do any enforcement action on him. 

20 I just continued on my way down Lee Highway. The 

21 vehicle just happened to still be in front of me. 

22 We were both in the same lane, the right-hand lane 

23 of eastbound Lee Highway. !·noticed as I got 
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DARYL F. LACLAIR - DIRECT 

1 closer to the vehicle that the vehicle slowed 

2 down, allowing me to gain on it. As I approached 

3 Do you want me to continue? 

4 Q Sure. 

5 THE COURT: Go ahead. 

6 THE WITNESS: As I got closer to the 

7 vehicle, when I came up behind him, he slowed 

8 almost to a crawl and put himself into the left-

9 hand lane and came to almost a stop, allowing my 

10 cruiser to pull up beside him. In my mind I 

11 thought he was going to roll down his window and 

12 ask me for directions. 

13 As I got almost even with him, he sped up 

14 his car a little bit, pulled in front of me, and 

15 stopped. I thought to myself the man is using his 

16 head, he's not going to block both lanes of Lee 

17 Highway to ask me directions. I positioned my 

18 vehicle as I was trained in the academy, turned on 

19 my emergency equipment, stepped out of my vehicle 

20 and began to approach Mr. Arban's vehicle. 

21 BY MR. KERNBACH: 

22 Q Now when you say you positioned your 

23 vehicle, can you de~cribe specifically for His 
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1 Honor what actions you took with respect to the 

2 position of the vehicle and what equipment you 

3 activated and why you activated it? 

4 A My vehicle was approximately four to five 

5 feet to the rear of Mr. Arban's bumper. My 

6 vehicle was positioned in such a way that probably 

7 about three feet of my vehicle was beyond the 

8 outside of his vehicle where his driver's door 

9 would be. I activated my bar lights .. .My 

10 headlights were put on high-beam. And I shone my 

11 spotlight into his rear-view mirror. 

12 Q Now when you say you put it about three 

13 feet in a distance relative to the Arban vehicle, 

14 what was the purpose in positioning your vehicle 

15 exactly that way? 

16 A I was trained that way in the academy. 

17 And the reason for the training is that a lot of 

I 

I 

I 
18 

19 

times people will fixate on poliee vehicles, an~ J' 
they will hit the police vehicle or they will w1p 

1 

20 out a police officer tnat's standing next to a 

21 vehicle talking to a subject. And the reason for 

22 doing that is so if they hit the car, it sends 

23 the~ away from the car that you pulled over. so 
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DARYL F. LACLAIR - DIRECT 

1 if anyone hits you. 

2 Q Now why don't you tell His Honor just 

3 exactly what happened after you stopped, 

4 positioned your car, and activated your emergency 

5 equipment? 

6 A I stepped out of my vehicle. I began 

7 walking toward Mr. Arban's vehicle. As I got near 

8 my front tire of my cruiser, I saw his door begin 

9 to open. I said sir, stay in your car. I 

10 continued approaching his vehicle. His door 

11 continued to open. Again I said sir, I told you 

12 to remain in your car. 

13 At that time I saw his hand come up 

14 between the door and the door frame. I never saw 

15 a weapon. I never heard a shot. The next thing I 

16 knew it felt like somebody punched me in my left 

17 elbow. At that point I turned and I looked at my 

18 left elbow. As I did a second shot struck me in 

19 the corner of my eye. At that time 

20 Q 

21 A 

22 Q 

23 A 

Which eye was that? 

I'm sorry? 

The right eye? 

The right eye, yes, the corner of my 
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DARYL F. LACLAIR - DIRECT I 

1 right eye. Of course it closed both of my eyes, 

2 this one because the bullet had entered and this 

3 one because of the tearing. (Indicating) And I 

4 didn't know whether Mr. Arban was going to 

5 continue to come out of the vehicle or what. So II 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

threw myself between his rear bumper and my front! 

bumper, thinking that if he continued to come outl 

of his vehicle at me, I could roll under my car o~ 
I 

I 

I 

roll under his car and use it for cover. or if ht 

came around the corner of his vehicle, I might be· 

able to get a shot at him. 

Q Now do you have any recollection at all 

of whether or not, when you felt the impact on th1 

left elbow and the right side of your head near 

your eye, whether or not Mr. Arban had ever gotten 

out of the vehicle at that point? 

A Mr. Arban did not -- I never saw Mr. 

18 Arban out of the vehicle. All I saw was his hand 

19 come up between the door and the door frame. 

20 Q Now why did you throw yourself on the 

21 ground between the rear of his car and the front 

22 of your car? 

23 A To use the vehicles as cover, so that he 
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DARYL F. LACLAIR - DIRECT 

1 couldn't see me. 

2 Q And what happened after you threw 

3 yourself to the ground? 

4 A As I hit the ground on my back, my 

5 service weapon was in my hand. I have no idea 

6 when I pulled my gun. But when I hit the ground, 

7 it was in my hand. I knew that I had to look to 

8 see if he was coming. I brought my head up, at 

9 the same time bringing my gun up. I forced my 

10 left eye open so that I could see if he was coming 

11 at me. And as I did that, I saw his vehicle start 

12 to pull away. And I delivered five rounds to the 

13 back of the vehicle to mark the vehicle, so that 

14 another law enforcement officer would see it. 

15 Q Now where were you in relation to your 

16 car when those shots were fired? 

17 A I was on the ground in front of my car on 

18 my back. 

19 Q And after you fired those shots, how did 

20 you make it back to your car? 

21 A I went down the passenger side to the 

22 rear right-hand corner. I looked to make sure 

23 that he wasn't comirig back, proceeded across the 
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1 trunk, stopped again to look to make sure that 

I 

68 

I 
I 

2 there wasn't anybody coming. And then I proceeded 

3 up to the driver's door of my vehicle. 

4 Q Let me just show you seven photographs, 

5 which we will just have marked as Plaintiff's 

6 Exhibits 1 through 7. 

7 COURT REPORTER: Judge, are these going 

8 to be plaintiff's exhibits? 

9 MR. KERNBACH: I mean -- I'm sorry. Thi~ 

10 is what happens when you do too many plaintiffs' 

11 work. 

12 THE COURT: Defendant's. 

13 MR. KERNBACH: It's Defendant's Exhibits 

14 1 through 7. 

15 (The items described above were 

16 marked for identification as 

17 Defendant's Exhibits 1 through 

18 7.) 

19 BY MR. KERNBACH: 

20 Q Mr. LaClair, if you could just ·briefly go 

21 through the photographs. Let me just put them in 

22 order here. And we will begin with Photographs 1 

23 through 7. And just. briefly describe for His 
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DARYL F. LACLAIR - DIRECT 

1 Honor what area is depicted in the photographs. 

2 You know, Photograph Number 1 is a photograph of a 

3 roadway area. 

4 A I can't tell you exactly where on the 

5 roadway that is. 

6 Q Would that be the area just directly in 

7 front of the patrol car, if you looked at the 

8 other photographs to kind of fix the area? 

9 A I can't say for sure that it is. 

10 Q All right. Let's do Photograph Number 2. 

11 A That's a picture of my cruiser as I 

12 positioned it in the roadway. 

13 Q And that's relative to where you said you 

14 stopped in the roadway when you first met with Mr. 

15 Arban? 

16 A Yes, sir. 

17 Q And Number 3? 

18 A Again, that's a side view of my cruiser 

19 as it was positioned. 

20 Q And, again, you never moved your cruiser 

21 up to the time that the investigators from the 

22 police department arrived on the scene, did you? 

23 A No, I never moved it. 
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1 Q And the position of the spotlight in 

2 Photographs Number 3 and 4, was that equipment 

3 left activated and positioned the way you did at 

4 the time of the traffic stop? 

5 A Yes, sir. 

6 Q And what photograph are we looking at 

7 now, Numbers 5 and 6? 

8 A Those are shots of the side and interior 

9 of my vehicle after the incident had occurred. 

10 Q And that blood that is there on the 

11 scene, is that from you? 

12 A That's correct. 

13 Q And then the last photograph, Number 7, 

14 is that a photograph of the rear of your car? 

15 A It appears to be, yes, sir. 

16 Q And those blood splatters on the bumper 

17 and the rubber part there, are those from you 

18 also? 

19 A I would it is, yes, sir. 

20 MR. KERNBACH: At this time I would just 

21 like to move 2 through 7 into evidence, and we'll 

22 withdraw 1. 

23 MS. JUDKINS: No objection. 
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DARYL F. LACLAIR - DIRECT 

1 THE COURT: All right, sir. 

2 (The items previously marked as 

3 Defendant's Exhibit Numbers 2 

4 through 7 for identification were 

5 received into evidence, and 

6 Defendant's Exhibit Number 1 was 

7 withdrawn.) 

8 BY MR. KERNBACH: 

9 Q Finally, Mr. LaClair, do you remember Mr. 

10 Arban saying anything to you up to the time that 

11 you either got out of your vehicle to the time 

12 that you felt the impact to your elbow and head? 

13 A Mr. Arban did not say anything to me. 

14 Q And do you have any direct knowledge at 

15 all of whether or not -- why the shooting took 

16 place? Were there any movements or anger or 

17 anything displayed that you could see non-verbal-

18 wise towards you? 

19 A Not to my knowledge. 

20 Q And to this day you don't have any 

21 knowledge at all about whether or not he intended 

22 to shoot you or whether or not it was an 

23 accidental discharge, do you? 
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1 A No. 

2 MR. KERNBACH: Okay. I have nothing 

3 further. 

4 CROSS EXAMINATION 

5 BY MS. JUDKINS: 

6 Q Captain LaClair, you normally worked the 

7 daytime shift d~ring this period of time, correct 

8 A That's correct. 

9 Q You got off at 5:00 o'clock? 

10 A That's correct. 

11 Q And that happened that day, you got off 

12 around 5:00 o'clock, correct? 

13 A Around that time. 

14 Q You also have a private interest you 

15 pursued during that time of flying? 

16 A That's correct. 

17 Q And you had been there that evening 

18 before this incident happened, correct? 

19 A I had been at a ground school. 

20 Q The vehicle you were driving was one you 

21 drove in any event, even if you weren't on call? 

22 True, you were given a vehicle to drive to and 

23 from work? 
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1 A Yes, ma'am. 

2 Q And that's the vehicle you drove at home 

3 and parked? 

4 A Yes, ma'am. 

5 Q And the reason you were going to the 

6 Sheriff's house is he had asked you to bring by 

7 some targets that he was going to take with him up 

8 to the country to practice some shooting, I 

9 assume, correct? 

10 A That's correct. 

11 Q You were not officially on call or on 

12 patrol or anything like that, correct? 

13 A I am officially on call 24 hours a day, 7 

14 days a week. 

15 Q That's true. But you were not in the 

16 process of responding to a call or reporting for 

17 duty at the time of this incident, correct? 

18 A That would be a correct statement. 

19 Q And you did not pull Mr. Arban over? You 

20 did not initiate the traffic stop with Mr. Arban, 

21 correct? 

22 A That's correct. 

23 Q You stopped because you thought he needed 
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1 some assistance and he stopped first? 

2 A That's correct. 

3 Q Now the reason you pulled your own 

4 service revolver after you were initially shot by 
I 

5 Mr. Arban was -- I am going to ask you this. You: 

6 tell me if it's true or not you were going to 

7 shoot him if he had come completely out of the 

8 car, correct? 

9 A That's right. 

10 Q You were back behind -- in between both 

11 vehicles with your revolver drawn. If he had coml 

12 around there, you were not going to ask him any 

13 questions first, were you? 

14 A No, ma'am. 

15 Q And if you did get a good shot at him, 

16 you would have shot 

17 THE COURT: Excuse me just a moment. 

18 (Brief Interruptio~) 

19 BY MS. JUDKINS: 

20 Q I was asking you the reason you pulled 

21 your revolver. And if he had come around the 

22 vehicle, you would have shot him if you could 

23 have, correct? 
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1 A That's correct. 

2 Q And asked no questions first? 

3 A That's correct. 

4 Q You did not believe that he accidentally 

5 shot you, did you? 

6 A I can't tell you if he accidentally shot 

7 me or not. All I know is he shot me. 

8 Q He shot you. And the reason you shot at 

9 him was both for your own protection and to mark 

10 his vehicle, so somebody else could identify that 

11 as the same vehicle that was involved -- the 

12 driver of the same vehicle involved in the 

13 incident with you, correct? 

14 A That's correct. 

15 Q You in fact shot out the back window, 

16 correct? 

17 A That's correct. 

18 Q And later on you were shown photographs 

19 of Mr. Arban by some detectives for Arlington 

20 County, and you positively identified him as the 

21 individual involved in your incident, correct? 

22 A 

23 Q 

That's correct. 

So you were able to see him enough to 
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1 identify him later from the photographs as the 

2 same individual? 

3 A Yes, ma'am. 

4 Q You never saw the gun that night either, 

5 did you, the gun that shot you? 

6 A No. 

7 Q But you do know you were shot, correct? 

8 A I know that. 

9 Q Yes. And you were shot by Mr. Arban, 

10 correct? 

11 A Yes, ma'am. 

12 Q And the next day Mr. Arban was shot and 

13 killed in Prince William County, correct? 

14 A That's correct. 

15 Q And he before being killed shot and 

16 killed a police officer in Prince William County, 

17 correct? 

18 A That's correct. 

19 Q At his home, Mr. Arban's home? 

20 A Yes. 

21 MS. JUDKINS: I don't have any further 

22 questions. 

23 THE COURT: Ms. Fay. 
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DARYL F. LACLAIR - CROSS 

1 CROSS EXAMINATION 

2 BY MS. FAY: 

3 Q Mr. LaClair, you testified before that 

4 you told Mr. Arban to stay in his car. That's 

5 because that's part of your training to do so, 

6 correct? 

A 7 That's correct. 

Q 8 And that's for safety reasons? 

A 9 Yes, ma'am. 

Q 10 And you personally don't know whether or 

not Mr. 11 Arban was out of his car when he shot you, 

12 do you? 

13 I did not see him out of the vehicle. A 

Q 14 So you don't know? 

A 15 I would say that he was not. 

Q 16 And it's the procedure always when you 

17 are pulling someone over or approaching a vehicle 

18 on the road, as you did in this case, to act with 

19 caution on your side, correct? 

20 A 

21 Q 

22 happen? 

23 A 

That's correct. 

Because you never know what's going to 

That's correct. 
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DARYL F. LACLAIR - CROSS 

1 MS. FAY: Thanks. 

2 THE COURT: Mr. Berger. 

3 CROSS EXAMINATION 

4 BY MR. BERGER: 

5 Q Deputy LaClair, how far did the door open 
I 

6 of the suspect's vehicle? 

7 A When I observed it, I would say 

8 approximately a foot. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q Pardon me? 

A Approximately a foot when I observed it. 

It would have been just enough to where you could! 

put your hand up through the door frame, is when 1 
saw it. 

Q Do you recall giving a deposition in thiJ 
I 

matter on Friday, February 4th, 1994? 

A Yes, sir. 

Q And do you recall being asked that 

18 question? 

19 A No, sir. 

20 Q Do you recall that when you were asked 

21 that question -- Let me just read you the 

22 question. "Question: How far wide did he open 

23 the car door?" Your answer was, "I would say no 

CASAMO & ASSOCIATES 
Alex•ndti• (703) 766-9257 
Culpeper (703) 826-7482 

132 



79 

DARYL F. LACLAIR - CROSS 

1 more than four or five inches." 

2 A About a foot, I mean, enough to get his 

3 arm up through. I mean, I did not have a ruler to 

4 measure how far the door was open. 

5 Q Well, isn't it true that you were asked 

6 on a couple of occasions during that deposition to 

7 about the distance; and each time that you were 

8 asked a question, you went back and said four or 

9 five inches? 

10 A I may have. 

11 Q Isn't it true that following this that 

12 you gave a description of this individual?· 

13 A That's correct. 

14 Q And despite the door only opening four or 

15 five inches, you were able to give a description 

16 of the individual as a white male with brown hair 

17 and glasses, weren't you? 

18 A That's correct. 

19 Q And in addition to that, isn't it true 

20 that the interior light of that vehicle never came 

21 on? 

22 A 

23 

I can't answer that question. 

THE COURT: You don't recall either way? 
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DARYL F. LACLAIR - CROSS 

1 THE WITNESS: No, sir. 

2 THE COURT: Okay. 

3 BY MR. BERGER: 

4 Q When you stopped your vehicle, you put 

5 your vehicle in park, didn't you? 

6 A Yes, sir. 

I so 

I 

7 Q And you closed the door of your vehicle? 

8 A Yes, sir. 

9 Q And you were walking, and you had exited 

10 fully exited and were walking outside of your 

11 vehicle approaching the other vehicle at the time 

12 that you saw the door swing open? 

13 A That's correct. 

14 Q The other vehicle, that vehicle was 

15 completely stopped, wasn't it? 

16 A Which vehicle? 

17 Q The other vehicle, the suspect's vehicle 

18 that was completely stopped, wasn't it? 

19 A Yes, sir. 

20 Q And you don't know one way or another 

21 whether the engine had been turned off, do you? 

22 A 

23 Q 

No, sir, I don't. 

But the vehicle would have been put in 
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DARYL F. LACLAIR - CROSS 

1 park, wouldn't it? 

2 A I can't say for sure that it would. 

3 Q Well, you couldn't say for sure despite 

4 the fact that you've testified that the individual 

5 had stopped his vehicle, opened the door, aimed a 

6 gun at you? You can't say one way or another 

7 whether or not that vehicle would have been in 

8 park? 

9 A No, sir. I can hold my foot on the brake 

10 and turn around in the manner that I saw the 

11 subject. 

12 MR. BERGER: I have nothing further. 

13 MR. HARRINGTON: I have my one question, 

14 Your Honor. 

15 THE COURT: Go ahead, Mr. Harrington. 

16 MR. HARRINGTON: Thank you. 

17 CROSS EXAMINATION 

18 BY MR. HARRINGTON: 

19 Q Captain LaClair, referring to this letter 

20 sent by your attorney in May of 1993 to 

21 Progressive Casualty, are you aware of any other 

22 notice prior to this with any insurance company 

23 sent by either you or a representative of you 
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DARYL F. LACLAIR - CROSS 

1 prior to May of 1993? 

2 A No, I don't have any knowledge of it, 

3 sir. 

4 MR. HARRINGTON: Thanks. 

5 THE COURT: Captain LaClair, you told 

6 this gentleman twice to stay in his car? 

THE WITNESS: 

THE COURT: 8 What happened after the fir 

9 time you told him? 

10 THE WITNESS: His door was still opening 

11 a little bit further. His door continued on 

12 opening. 

THE COURT: 13 So the four to five inches 

14 wide was not as wide as it ever got? 

15 THE WITNESS: I'm not really sure, Your 

16 Honor. I mean, all I saw was the door was 

17 opening. And then I saw a hand come up between 

18 the door and the door frame. So, I mean, looking 

19 from my angle, it was probably about like that. 

20 (Indicating) 

21 THE COURT: All right. Now what caused 

22 you to tell him the second time? 

23 THE WITNESS: Because the door was 
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DARYL F. LACLAIR - RECROSS 

1 continuing to open. When I first said it, the 

2 door had cracked and was beginning to open. And 

3 as soon as I saw 

4 THE COURT: so it was just barely open 

5 the first time? 

6 THE WITNESS: Yes, sir. As soon as I saw 

7 the door beginning to open, I told him, sir, stay 

8 in your car. And then when it continued to open, 

9 I again said, sir, stay in your car. 

10 THE COURT: How close was the closest 

11 point you got to him? 

12 THE WITNESS: I got to just beyond the 

13 front bumper of my vehicle. 

14 THE COURT: And there was about five feet 

15 between your vehicle and his? 

16 THE WITNESS: Three to five feet, yes, 

17 sir. 

18 THE COURT: Thank you. 

19 RECROSS EXAMINATION 

20 BY MS. JUDKINS: 

21 Q Just based on the Judge's questions, when 

22 you told Mr. Arban to stay in his vehicle, how 

23 loud -- Did you say it in the same tone of voice 
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DARYL F. LACLAIR - RECROSS 

1 you're saying it to us here today? Or how did you 
I 

2 actually say it back then, do you remember? 

3 A I wouldn't call it a holler, but it would 
i 

4 have been sir, remain in your vehicle. 

5 Q Presumably loud enough for him to hear 

6 you? 

7 A Yes, ma'am. 

8 MS. JUDKINS: I don't have any further 

9 questions. 

10 MR. KERNBACH: Nothing further. 

11 THE COURT: Thank you, sir. 

12 MR. KERNBACH: That's it for the evidence 

13 that we will present, Your Honor. So I think the 

14 only thing to be determined -- I don't know if 

15 there is any rebuttal evidence. And then we woul 

16 just need schedules, I guess, for briefs. 

17 MR. BERGER: Your Honor, the only thing 

18 

19 

20 

21 

that we would offer in rebu~tal, Your Honor, would! 
I 

be a portion of the deposition transcript of Daryl 

LaClair on Friday, February 4th, wherein he was 

asked, "My vehicle continued to run, yes." 

22 "Question: As you got out of your car and you 

23 were approaching the other vehicle, you indicated 
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1 that he opened the door four or five inches. Was 

2 that your --" "Answer: I would say in the end he 

3 was probably four or five inches." "Question: In 

4 the end'?" "Yes." "Question: And at any time did 

5 he open where your viewing was going on, did he 

6 open it any further than four or five inches'?" 

7 "Answer: No, sir." 

8 THE COURT: All right. 

9 (The document described above was 

10 marked for identification as 

11 INA Exhibit Number 2 and was 

12 received into evidence.) 

13 THE COURT: Any other evidence anybody 

14 wants to put in? Okay, Ms. Judkins. 

15 MS. JUDKINS: Under the Progressive 

16 policy we are primarily seeking an order that 

17 there is no coverage. Because it didn't arise out 

18 of the ownership, maintenance, or use of the motor 

19 vehicle. And if you read the first page of the 

20 Progressive policy, this is the first provision we 

21 are relying upon. This is Mr. Arban's policy. 

22 THE COURT: Let me just catch up with 

23 you. 
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1 MS. JUDKINS: I'm sorry. Page 1, Exh ibilt 
I 

2 1. 

3 (The Court reviewed the exhibits.) 

4 THE COURT: Okay. I've got your policy. 

5 MS. JUDKINS: Coverage arises for -- We 

6 have a duty to pay on behalf of the insured, Mr. 

7 Arban, all sums which the insured will become 

a legally obligated to pay as damages because of 

9 bodily injury arising out of the ownership, 

10 maintenance, or use of the owned automobile, 

11 etcetera. There is no dispute that this was the 

12 vehicle for which the insurance policy was issued 

13 It was an owned automobile by Mr. Arban. 

14 THE COURT: Okay. That's --

15 MS. JUDKINS: Page 1 under part 1, 

16 "Liability coverage", (a). 

17 THE COURT: Coverage, (a), okay. 

18 MS. JUDKINS: The second grounds for no 

19 coverage is on page 3 under "Exclusions". It 

20 states this policy does not apply under part 1 

21 then to subsection (b) -- to bodily injury or 

22 property damage caused intentionally by or at the 

23 direction of the insured. Those are the two 
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1 primary bases of no coverage in this case that we 

2 are arguing. 

3 THE COURT: That's page 3, exclusion 

4 which? 

5 MS. JUDKINS: Subsection (b), little b in 

6 parentheses. 

7 Now for the ownership, maintenance or use 

8 of the motor vehicle, we rely on the Virginia 

9 Supreme Court case of State Farm Mutual versus 

10 Powell at 227 Virginia 492. You have in evidence 

11 the motion for judgment that he filed in Arlington 

12 County. And that's important too, because it does 

13 set forth the allegations upon which he is relying 

14 in that suit. 

15 In the Powell case it was an accidental 

16 shooting. In fact, there was never any evidence 

17 presented as to how the decedent was -- how the 

18 gun fired. There was a rack for rifles in the 

19 back of his pickup truck. And these two different 

20 parties had driven to a park in two different 

21 vehicles, and the decedent had not been a 

22 passenger in the insured's vehicle -- in that 

23 case, State Farm's insured. 
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1 But he had come up and at one point been 

2 on the driver's side. At one point they were 

3 socializing on the passenger's side. And he was 

4 accidentally killed when for some reason the gun 

5 discharged on the rack which was behind the 

6 individuals in the truck. It shot and killed the 

7 person whose estate was -- they were suing. 

8 The Supreme Court went through an 

9 analysis of when in an accidental shooting And 

10 that was an accidental shooting case -- when 

11 something may have arisen out of the ownership, 

12 

13 

14 

maintenance, or use of the automobile policy. And 

the first thing they said is, "Consideration must\ 

given to the intention of the parties to the 1 

15 insurance agreement in determining the scope of 

16 the coverage afforded." 

17 Well, I don't think anyone could argue 

18 that insurance companies intend to provide 

19 coverage for shooting someone, whether you're in 

20 or out of your automobile. Now that would be the 

21 first thing, shooting someone. 

22 The second one is, "It should be 

23 construed in light of the subject matter, the 
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1 ownership, maintenance, or use with which the 

2 parties are dealing. The terms of the policy 

3 should be given their natural and ordinary 

4 meaning. And there must be a causal relationship 

5 between the accident and employment of the insured 

6 motor vehicle as a vehicle. Finally, 

7 consideration must be given to what the injured 

8 person was doing when he was injured, as well as 

9 his purpose and intent, in determining whether the 

10 person was in such a position in relation to the 

11 vehicle to be injured in its use." 

12 Now a few years after that, the Supreme 

13 Court decided another shooting -- hunting accident 

14 case. And that was State Farm versus Rice at 239 

15 Virginia at 646. In that case they did find that 

16 it arose out of the ownership, maintenance, or use 

17 of the motor vehicle. But the facts were 

18 different. And one of the ~mportant facts in that 

19 case was the party who had been shot in Rice had 

20 been a passenger in the insured's vehicle. They 

21 had ridden together to go hunting. 

22 And they said that the gentleman who did 

23 the accidental shooting·-- Again it was an 
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I 

accidental discharge of a firearm, a hunting rif~e 
I 

2 -- had not finished using the vehicle, because he 
I 

I 

3 was getting his coffee and things out of the I 

vehicle before they each went their separate way1. 

But it was important in that case, because the 

4 

5 

6 injured party had been -- It was a joint venture. 

7 It was a trip. And they had used the vehicle to 

8 get where they were going. 

9 Now in this case you have Mr. Arban. He 

10 is in a car, and he -- I don't care whether he is 

11 out of the car, in all honesty. I still don't 

12 think it's something that arises out of the 

13 ownership, maintenance, or use of the motor 

14 vehicle. 

15 Because the vehicle is not the 

16 instrumentality here. The instrumentality is he 

17 shot the man. He shot the man. He could have 

18 stood at the side of the road and flagged him 

19 down, and the same thing would have happened. 

20 actually the same thing did happen or worse the 

21 next day. 

22 And this is why it's important what 

I 
An 

23 happened in Prince Will~am County. The next day 
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1 Mr. Arban shot and killed a police officer in his 

2 home. He was not in a vehicle. It had nothing to 

3 do with the use of a vehicle. He did the same 

4 thing he tried to do to Captain LaClair the night 

5 before. He just happened to have been in his car 

6 at one point or another. But that was not the 

7 instrumentality of what happened that night. 

8 The witnesses put him at least partially 

9 out of the vehicle. It is not a drive-by 

10 shooting. It's a situation where the gentleman 

11 has at least got his head out and a gun out and is 

12 looking back, pointing the gun, and shooting at 

13 somebody. There is no question about that. 

14 Under the State Farm-Powell analysis, 

15 Deputy LaClair was never going to be a passenger 

16 in Mr. Arban's vehicle. He had not come from Mr. 

17 Arban's vehicle. And he was going over there only 

18 to answer any questions he thought Mr. Arban may 

19 have because he thought he was lost. It wasn't 

20 even technically a traffic stop. 

21 So for those purposes we think that the 

22 Virginia Supreme Court case in Powell reflects 

23 more accurately the facts in this case than in the 
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1 Rice case, where they were actually together in 

2 the car and had gone hunting and that type of 

3 thing. 

4 And the gun was resting on the seat in 

I 

~2 
I 

5 the Rice case and was accidentally discharged whem 

6 he was getting his coffee in and out or putting 

7 something back in the car. And that's where the 

8 

9 

actual discharge occurred, not because the man ha1 

pulled the trigger and intentionally shot anybody 

10 or even shot him by pulling the trigger at all. 

11 There are some circuit court decisions 

12 upon which we are also relying, which I realize 

13 don't have any precedential importance to the 

14 Court. But they are instructive. There is the 

15 case of Bell versus State Farm out of Virginia 

16 Beach, which was decided April 4th, 1990, where a 

17 doctor had his car advertised for sale and a 

18 gentleman showed up and pretended to be intereste~ 

19 in purchasing the car. And they went for a test 

20 drive. During the course of the test drive, the 

21 so-called purchaser shot and killed the doctor whq 

22 owned the car and dumped his body in a ditch and 

23 drove away. 
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1 And the Court said in that case this does 

2 not arise out of the ownership, maintenance, or 

3 use of the motor vehicle. As in the Powell case, 

4 it happened to be the situs of where the incident 

5 occurred. But it didn't arise out of the 

6 ownership, maintenance, or use of the motor 

7 vehicle. 

8 Then there is a drive-by shooting case on 

9 Interstate 64 that was decided by the Circuit 

10 Court of the city of Norfolk on October 6, 1992, 

11 Hartford Accident Indemnity Company versus Weaver, 

12 in which the court said that the injuries 

13 sustained by the injured person did not arise out 

14 of the ownership, maintenance, or use of the 

15 vehicle. And it was an uninsured motorist case. 

16 He was not entitled to recovery under the 

17 uninsured motorist provisions of his policy. 

18 What the court found in that case, 

19 whether it was an intentional act of shooting was 

20 not a risk that was contemplated by the parties to 

21 the contract. And I think that you can glean the 

22 intention of the parti~s by reading the contract. 

23 It is a family automobile insurance policy. Mr. 
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1 Arban wasn't married, but it was an automobile 

2 insurance policy designed to provide coverage in 

3 the event that there is an incident arising out o 

4 the ownership, maintenance, or use of the motor 

5 vehicle. It is not an insurance policy designed 

6 to provide coverage in the event that someone is 

7 shot by the insured. 

8 And if you take that to its logical 

9 conclusion and decide there is coverage for this, 

10 well, then there is going to be coverage anytime 

11 the bank robbers jump in their car and drive away 

12 from where they have robbed the bank and shoot at 

13 somebody as they are leaving. There is going to 

14 be coverage for every drive-by shooting there is. 

15 I know there is a Richmond Circuit Court 

16 decision on drive-by shooting. I disagree with 

17 it, for whatever it's worth. But I know that it' 

18 in there. There is no Virg~nia Supreme Court 

19 deciding this exact case. 

20 In some of the other circuit court 

21 opinions, they do talk about a New Jersey case in 

22 which the higher court there found that a 

23 gentleman who is at his phone booth -- And 
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1 somebody came up and shot him in order to steal 

2 his car. They said that was not something that 

3 arose out of the ownership, maintenance, or use of 

4 the motor vehicle. 

5 That's about as close as I could find to 

6 this particular incident, although I know this 

7 incident has arisen before, the same type of 

8 factual pattern. But I could find no cases where 

9 there was a question of whether there was 

10 insurance coverage for it. 

11 So that is the first grounds that we 

12 argue that there is no -- It was not within the 

13 contemplation of the parties, certainly not this 

14 incident, and there is no coverage. 

15 But Progressive also relies on the fact 

16 that this was an intentional act, that this was 

17 conduct expected -- or damage expected or intended 

18 by the insured. Now Mr. Kernbach has asked 

19 Captain LaClair, well, you don't really know what 

20 was in Mr. Arban's mind? Well, we don't have to 

21 know what was in Mr. Arban's mind at this point. 

22 We do know that all the witnesses have 

23 seen him looking toward Captain LaClair, pointing 
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i 

1 a gun toward Captain LaClair, and shooting -- and 

2 shot. And he was shot. We know that happened. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

We know that he was told twice by captain LaClair, 

I 
sir, do not get out of your vehicle. And he told 

I 

him that so he wouldn't get out of the car, for \ 

that purpose. I 

I 
We know that Captain LaClair pulled his 

gun and would have shot Mr. Arban in a minute if 

he had come around the car and not asked any 

questions, and did shoot out the back window of 

his car. And Mr. Arban still drove away and fle 

I 
the scene. We also noted the next day he shot and 

killed another police officer and was himself sh~t 
and killed during that gun fight. 

So I would rely on a number of cases. 

don't think -- Given the evidence, there is not a 

shred of evidence that this was an accidental 1 

shooting. None. I don't think you can even infe~ 
from the circumstances it's accidental. 

Captain LaClair has filed in his motion 

for judgment in Arlington County, before you get 

to count 1 or 2, a number of introductory 

23 paragraphs. Number 8 states that when the 
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1 plaintiff exited his sheriff's vehicle and began 

2 to walk on the driver's side of the vehicle 

3 defendant Arban was occupying, the defendant 

4 opened the vehicle's driver's side door and leaned 

5 out, where he suddenly and without warning and 

6 without just cause or provocation assaulted and 

7 battered or otherwise injured the plaintiff by 

8 discharging a firearm at him, causing a very 

9 serious and disabling injury. 

10 That paragraph is incorporated into count 

11 1 and count 2. Count 1 is entitled "Assault and 

12 Battery" and incorporates all of them. Then you 

13 go to count 2, which he has entitled "Negligence". 

14 But it incorporates all of the previous paragraphs 

15 in their entirety. 

16 We have chosen basically today to 

17 litigate that factual issue as to whether or not 

18 it was an intentional act or a negligent act. Now 

19 we are entitled to do that under the Virginia 

20 Supreme Court case of Reisen -- R-E-I-S-E-N --

21 versus Aetna Life and Casualty Company at 225 

22 Virginia 327. 

23 In that case there was a lawsuit which 
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1 arose out of an incident in which the plaintiff 

2 drove his truck intentionally into somebody else 

3 because they had a dispute. In the lawsuit that 

4 was filed, there were allegations of negligence 

5 and intentional conduct. The insurance company 

6 had a claim that they were dealing with 

7 exceeded their policy limits. There was a 

8 for their policy limits. 

9 

10 

11 

They filed a declaratory judgment actio,, 

saying look, if this is an intentional act, there! 

is no coverage. And we don't have to wait until ' 

12 the conclusion of the tort case to find out 

13 whether the jury is going to think it's I 

I 
I 

14 intentional or negligent if there is absolutely nb 

15 evidence of negligence and we can prove it was 

16 intentional. 

17 And the Supreme Court of Virginia agreed 

18 with the insurance company in that case. The 

19 plaintiff raised, as an argument against the 

20 action in its entirety, that the tort case was 

21 where this fact had to be determined. And the 

22 Virginia Supreme Court said we are not going to 

23 this, because otherwise the insurance company is 
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1 at the mercy of whatever allegations are made in 

2 the suit. A person can file a lawsuit and allege 

3 negligence when there is absolutely no negligence. 

4 And you are entitled to go behind those 

5 allegations in the pleadings, present the evidence 

6 here, and make the determination at this point. 

7 And that is why we have presented the evidence. 

8 Because even though there are allegations in the 

9 motion for judgment, there is clearly no 

10 negligence here. It's an intentional act. 

11 And we also rely on Citizens Home versus 

12 Nelson at 218 Virginia 216, which is a life 

13 insurance case. But it's interesting, because it 

14 does involve the shooting death of an individual 

15 in a parking lot where the shooter was never 

16 apprehended and the person died. 

17 So nobody knew exactly what happened 

18 between these two in the parking lot. Except some 

19 witnesses were inside the little shop, the coffee 

20 shop, saw these two shadowy figures out there, saw 

21 the guy get shot, heard some argument between 

22 them. There was one witness who heard the 

23 argument. And then the person fled. 
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1 They were never able to determine what 

2 was inside the mind of the person who did the 

3 shooting, what was inside the mind of the decedent 

4 because he was dead. And the Court concluded 

5 there is just no evidence of any accidental 

6 shooting here. It was clearly intentional under 

7 that case. 

8 

9 

And I would also rely on Johnson versus I 

Insurance Company of North America at 232 Virginia 
I 

10 340, which was a homeowner's case. But in that 

11 case the insured had suffered from delusions and 

12 actually was found to have suffered from mental 

13 illness in the criminal case, which sort of -- I 

14 don't know that he was completely exonerated, but 

15 he went through whatever you go through when you 

16 are found mentally incapacitated in a criminal 

17 case. And he didn't have to go to prison, that 

18 type of thing. 
I 

19 The Supreme Court said it doesn't matteri 

This guy was suffering from delusions, but this ij 

still an intentional act for purposes of exclusion 
I 

20 

21 

22 under the homeowner's policy. He went to his 

23 friend's house. He shot and killed him, because 
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1 he thought God was telling him to do that. 

2 And yes, he was -- there was evidence of 

3 a mental incapacity, which we don't have in this 

4 case. We couldn't have at this point. But we 

5 don't have. And there was in that case, and the 

6 supreme Court of Virginia still said that it's an 

7 intentional act. 

8 So for those reasons we would ask the 

9 Court to find that there is no coverage under the 

10 Progressive policy and no duty to defend. Thank 

11 you. 

12 MR. BERGER: Your Honor, counsel for 

13 Progressive used -- Just before I get into the 

14 rest of my final argument -- mentioned that there 

15 was a case involving a drive-by shooting. And 

16 just so the record is crystal clear, that 

17 particular case, which is Hartfield, I believe 

18 Hartfield versus Liberty Mutual, Circuit Court for 

19 Richmond Case Number LS40381, is not -- We would 

20 not call that a drive-by situation. 

21 The facts in that case were that the 

22 plaintiff was operating a rental vehicle on 

23 Interstate 95 in Richmond. And while travelling 
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1 on that road at a high speed, another vehicle 

2 approached from the rear, got alongside that 

3 vehicle, turned, aimed a gun, and shot the 

4 individual in the other car. so as far as it 

5 being a drive-by situation, it's not a situation 

6 where someone is operating an automobile going 

7 down the street and aims a gun out the window at 

8 some pedestrian. So I just want to make that 

9 

10 

clear. In fact, there is no such case that we 

have been able to discover which would provide flr 

11 coverage in such an event. 

12 The other thing that I wanted to touch n 

13 is something that Mr. Kernbach mentioned right 

14 from the get go regarding the INA policy, and 

15 suggested that the Great American Insurance 

16 company versus Cassel -- He didn't give a name to 

17 it. He just said that it was a case involving a 

18 fireman struck while standing in the middle of the 
i 

19 street, was using his vehicle at the time of the 

20 injury. The cite for that case is 389 Southeast 

21 2nd at 476. 

22 But, Your Honor, that is a red herring 

23 here. The question in that particular case was 
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1 whether the injured party was an insured under the 

2 UM policy. There has not been any suggestion that 

3 Captain LaClair was not an insured under the 

4 Insurance Company of North America policy. The 

5 question that is being presented and the question 

6 that we're litigating here was whether the user of 

7 the uninsured vehicle was -- whether the injuries 

8 that were sustained by him were as a result of the 

9 operation, maintenance, or use of the uninsured 

10 vehicle. So it has no applicability to this 

11 particular matter. 

12 With respect to the other comments of 

13 counsel in this matter, we would just say what we 

14 said previously, that's it's kind of a me too 

15 situation. 

16 We would say that there is also, in 

17 addition to the arguments made by counsel, that 

18 there is kind of a public p~licy situation here. 

19 If the Court were to extend coverage in facts such 

20 as this, what you would have is a situation where 

21 anyone -- And it wouldn't even need to be the bank 

22 robber scenario that counsel described anyone, 

23 including someone who was on the street, who was 
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1 an innocent victim of a drive-by shooting, would -

2 - the insurance company that covered an automobile 

3 owned by that individual would be on the hook for 

4 UM benefits. That certainly is not within the 

5 contemplation of any insurance carrier. 

6 Now as far as the evidence in the case, 

7 what we have is a situation where Mr. LaClair has 

8 suggested that although he didn't see the -- He 

9 didn't see gun come up. Yet the eyewitnesses to 

10 the accident who were in a moving automobile were 

11 able to see not only the gun come up, see the 

12 individual swivel, as described on the stand 

13 there, turn and fire towards him. 

14 Mr. LaClair's testimony is that he only 

15 opened the door some four or five inches. Yet he 

16 later was able to give a statement as to the 

17 description of the individual, including his hair 

18 the fact that he was wearing glasses, and the 

19 remainder. 

20 We would suggest that what happened here 

21 is a situation where the evidence shows that the 

22 driver of the suspect vehicle, Mr. Arban, actual! 

23 did in fact exit the·vehicle, pointed his weapon, 
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1 and was squatting beside the vehicle and shot back 

2 at Officer LaClair. 

3 But we would agree that even if you would 

4 find that he was in the vehicle or partially in 

5 the vehicle, that it would be of no moment for the 

.6 various reasons that counsel has stated, that 

7 there has been -- that there is absolutely no 

8 precedent for such a finding. In addition to 

9 that, it would not be within the contemplation of 

10 the parties that a shooting such as this would be 

11 something covered under an insurance policy. 

12 THE COURT: Thank you, sir. 

13 MS. FAY: Your Honor, obviously I'll try 

14 not to repeat what has already been argued by 

15 counsel. Obviously we have policies of insurance 

16 which have essentially the same language. 

17 Obviously our arguments are quite similar. If I 

18 may just tender to the Court the cases that were 

19 cited by Ms. Judkins in her argument, and indicate 

20 to you that all counsel rely on these cases. 

21 THE COURT: Okay. Thank you. 

22 MS. FAY: I just point out to Your Honor 

23 that the policy of insurance which would afford 
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1 coverage to Mr. LaClair in this incident 

2 essentially says that coverage will be provided t 

3 an insured for bodily injury caused by accident 

4 and arising out of the ownership, maintenance, or 

5 use of such uninsured motor vehicle. Clearly it 

6 cannot be disputed in this case that this is not 

7 an accident. 

8 Your Honor has before you the Bell case, 

9 which is a circuit court case, which discusses 

10 whether or not there is coverage provided under 

11 the uninsured motorist portion of a policy for a 

12 driver when they are shot by a passenger in a 

13 vehicle. And in that case the court mentioned th 

14 issue of whether it's an accident under the terms 

15 of a policy. 

16 And the court said in this case yes, 

17 we're going to go with that it's an accident, 

18 because the event was unexpected and unforeseen 

19 and, therefore, was an accident under the terms of 

20 the policy. 

21 I think easily in this case it can be 

22 seen that Mr. LaClair, in making his stop and in 

23 taking the precautions he did, knew that what 
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1 happened was always a potential. He himself 

2 indicated that he took these safety precautions, 

3 because you never know what is going to happen in 

4 such a scenario. 

5 Therefore, I would argue that this is not 

6 an accident as termed by the policy. But, more 

7 importantly, it does not arise out of the use of a 

8 motor vehicle. 

9 The cases that have been relied on by 

10 counsel are as close as we have found. And 

11 specifically this Bell versus State Farm case, the 

12 facts are extremely similar to this case. The 

13 vehicle itself, the uninsured vehicle that Mr. 

14 Arban was driving, had nothing to do with the fact 

15 that he shot the officer. His shooting was a 

16 separate act entirely different from the vehicle. 

17 And, therefore, we would ask that it be determined 

18 that there is no coverage under the Travelers 

19 policy. Thank you. 

20 MR. HARRINGTON: Your Honor, on behalf of 

21 Republic, we just adopt the arguments of all 

22 counsel. 

23 THE COURT: All right, sir. Mr. 
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1 Kern bach. 

2 MR. KERNBACH: Your Honor, there are two 

3 ways to approach this. The first thing is in 

4 dealing with whether or not it's an intentional 

5 not an intentional act, I would agree with Ms. 

6 Judkins that if the Court were to find that as a 

7 matter of law, listening to the uncontradicted 

8 evidence, that this was an intentional act, then 

9 you don't even have to worry about Ms. Judkins 

10 anymore because it's not an insurable risk. And 

11 the Progressive policy is out, and you don't even 

12 get to the question of whether or not you have to 

13 deal with the Progressive allegations that it 

14 doesn't meet within the definition of whether or 

15 not, if it wasn't an intentional act, that it's a 

16 accident. 

17 And I don't think anybody is suggesting, 

18 from INA or Travelers, that. they don't cover 

19 intentional acts by other individuals. In 

20 uninsured and underinsurance motorist situations, 

21 they pay all the time. When individuals are 

22 deliberately run over or subject to injuries 

23 involving the use of automobiles. 

CASAMO & ASSOCIATES 
Alex•ndri• (703} 766·9257 
Culpeper (7031 825-7482 

162 

You can't 



109 

1 impute the conduct of an uninsured tort feasor to 

2 the terms and conditions of the policy which was 

3 insuring Mr. LaClair on the date of the shooting. 

4 So whether or not it was an intentional 

5 act or not becomes irrelevant for the purposes of 

6 the INA and Travelers policies. They would be 

7 liable. Because Mr. LaClair is not the one who 

8 did anything intentionally. And if you look at 

9 the definitions under those policies Because 

10 you have to read the whole policy in its entirety. 

11 They have sections set out, definitions, what we 

12 mean in terms of defining the conduct of the 

13 insured and not. But nobody is suggesting here 

14 today that the Arban intentional conduct, if the 

15 Court were to so rule, has any applicability under 

16 the INA or Travelers policy. 

17 That gets us to whether or not this is a 

18 definition this case falls within the 

19 definition of an insurable risk for the purposes 

20 of the INA and Travelers policies. Now, granted 

21 the Travelers policy is fairly detailed in its 

22 definition of what they are going to consider an 

23 insurable risk for the purposes of uninsured or 
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1 

2 

underinsurance motorists. They have a lot of , 

definitions and statutory references there. Okayl? 
: 

3 Now, however, if you look at the INA 

4 

5 

policy, there are absolutely no excl~sions written 

anywhere under their UM/UI policy. It's devoid o~ 
6 excluding any conduct. All they say is that the I 

7 injuries have to arise out of the scope of an 

8 accident. 

9 So you look at the INA policy and you 

10 look at the definition of "accident" here. Their 

11 definition on page 1 of the business auto policy 

12 is, "Accident includes continuous or repeated 

13 exposure to the same conditions resulting in 

14 bodily injury or property damage the insured 

15 neither expected nor intended." Well, that is th 

16 only definition they have of "accident". I 

17 And they are only describing the accident 
I 

18 as it applies to the conduct of the insured. But 

19 

20 

there is no definition about what kind of conduct 

1 an uninsured motorist would result in an exclusion 

21 under the UM/UI policy. As a matter of fact, you 

22 won't find it either in the Travelers policy. 

23 So we are stuck with the policies that 
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1 were written and delivered in the Commonwealth of 

2 Virginia as these companies set up. There is no 

3 equality of bargaining power here. First off, Mr. 

4 LaClair was not privy with any of the policies 

5 that covered the sheriff's vehicle. All right? 

6 So we don't have any evidence at all of what INA 

7 and the Sheriff's Office -- or the constitutional 

8 offices of Arlington County ever intended, because 

9 nobody testified from Arlington County. We don't 

10 know what they intended. 

11 And since Mr. LaClair wasn't privy there, 

12 you don't have to worry about what they meant to 

13 say. It's what the policy says. And the rule in 

14 Virginia is that if the policies are ambiguous, 

15 coverage applies unless it is excluded. 

16 Now there are a number of cases from the 

17 Supreme Court that don't deal directly with this 

18 issue. Because the Supreme Court just hasn't been 

19 hit with this fact pattern yet. The Circuit court 

20 opinions go either way. Nothing remotely close to 

21 this other than the City of Richmond's circuit 

22 Court opinion. 

23 However, this issue has been addressed 
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1 time and time again in other jurisdictions around 

2 the country. And it has been visited by a number 

3 of supreme court jurisdictions up and down the 

4 east coast as well as out in the west. And the 

5 overwhelming rule has been that unless the policy 

6 specifically excluded it, it's covered. 

7 Now I will agree with Ms. Judkins that 

8 you are going to have to make a decision here as 

9 to whether or not the evidence here supports the 

10 negligent discharge of the firearm or intentional 

11 act. Of course that brings up another problem, 

12 whether or not these carriers are going to be 

13 bound by that finding, because it would be res 

14 judicata under the same proceedings. 

15 What happens to the Arlington proceeding 

16 if you make a finding here that Mr. Arban's 

17 conduct was intentional and he intended to assaul 

18 and batter Mr. LaClair? I'm going to take the 

19 position that that's res judicata as to the 

20 pending motion for judgment in Arlington county 

21 Circuit Court. It would have been the same 

22 evidence anyway. We probably would have won on a 

23 summary judgment. But that issue would have been 
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1 solved. 

2 But the more important issue here is, you 

3 know, all the arguments that have been made about 

4 whether or not this was an intended -- an 

5 insurable risk. 

6 And the fact is, Your Honor, if they 

7 write automobile policies that aren't clear and 

8 exclude this stuff, it's a covered loss. We are 

9 not here to rewrite the contracts. And I can 

10 guarantee you, every time the Supreme Court finds 

11 a problem with an insurance policy and they find 

12 coverage for somebody, they go back and rewrite 

13 their policies. They do it all the time. And we 

14 are not here to revisit whether or not they made 

15 an equitable arrangement with their insureds at 

16 the time these policies were written. 

17 The question here becomes whether or not 

18 it's an insurable risk. And I take the position 

19 here that it's not excluded. This contract falls 

20 within the very gray and ambiguous area of the 

21 definition of accidental injury here in terms of 

22 at least the Travelers policy. 

23 The INA policy has nothing they can hang 
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1 their hat on, nothing. There are no exclusions 

2 under the uninsured motorist endorsement. The 

3 only definition there is of accident is what the 

4 cross-reference to on page 1. And they never 

5 bother to define accidents meaning uninsured 

6 motorist conduct. It's missing. So at least as 

7 to INA policy, this is going to be an insurable 

8 risk, because they didn't exclude it. 

9 Now the one thing that I will ask the 

10 Court is I don't know whether or not you want to 

11 rely on the cases that have been submitted to you 

12 I had thought that we would do a briefing 

13 schedule. And I would be happy, since I wasn't 

14 provided with a copy of the opinions that were 

15 tendered to the court, I would like at least five 

16 days to prepare a memorandum in response and get 

17 you the cases after reading those to distinguish 

18 them and give you the other cases. 

19 But, you know, traditionally I was under 

20 the impression The way I've handled DJ's befor 

21 is that at the close of the evidence, the court 

22 will ask for memorandums and then you make a 

23 decision on the evidence that you have heard. 
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1 would still like an opportunity to submit a 

2 memorandum of law in order to respond to those 

3 cases. 

4 THE COURT: All right, sir. 

5 MS. JUDKINS: The only thing I would add 

6 is I didn't point out in my -- The only thing I 

7 would add is as to the intentional act, there is a 

8 case that was handed up to you, Norman versus 

9 Insurance Company of North America, where the 

10 Supreme Court of Virginia said that it doesn't 

11 matter how -- In that case it was the insured 

12 arguing that it was accidental, what he did. He 

13 shot somebody. 

14 They said we're not going to rely on his 

15 own interpretation of what his actions were. You 

16 know, the facts speak for themselves. And I think 

17 the same argument would apply on their 

18 interpretation of the pleadings as to what the 

19 facts were as opposed to what the evidence has 

20 shown here. And the Reisen casP. -- R-E-I-S-E-N 

21 that 225 Virginia addresses 

22 THE COURT: Well, there is a mild 

23 distinction between those two, because the insured 
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1 has something to gain. 

2 MS. JUDKINS: Oh, that's true. Well, he 

3 too. I mean, he is seeking coverage obviously. 

4 He is seeking coverage for an incident that 

5 perhaps may have no coverage. So the insured in 

6 

7 

8 

9 

10 

11 

12 

13 

14 

this instance is seeking to make sure he doesn't 

have to pay the money out of his pocket. In thisl 

instance the plaintiff is seeking coverage so tha~ 
there will be some money from someplace obviously. 

So it is a different perspective, but in the end 1 

they each have their own reasons for wanting to 

obtain coverage. 

I have to add. 

And that's really the only thinr 

I 

MR. BERGER: Your Honor, counsel 

15 mentioned the policy -- He said that the policy 

16 language was ambiguous and suggested that there 

17 was --

18 THE COURT: Not on yours. He said you 

19 didn't have any language. 

20 MR. BERGER: Yes, he said that there was 

21 a gray area. Well, Your Honor, I would suggest 

22 that all the Court has to do is look at page 1 of 
~ 

23 the UM endorsements, which reads that they will -
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1 THE COURT: What page are you on? 

2 MR. BERGER: Your Honor, it's at the end 

3 of page -- It's the page after page 505. I'm 

4 sorry. 

5 THE COURT: 105, 305, 405, 505. 

6 MR. BERGER: If I may approach, Your 

7 Honor? It's this one here. It's this page. 

8 (Indicating) 

9 THE COURT: This guy? 

10 MR. BERGER: Yes, Your Honor. 

11 THE COURT: Okay. 

12 MR. BERGER: And in very unambiguous 

13 language, it indicates that they will pay, in 

14 accordance with the Virginia Uninsured Motorist 

15 Insurance Law, all sums the insured is legally 

16 entitled to recover from the owner or driver of an 

17 uninsured motor vehicle. The damages must result 

18 from bodily injuries sustained by the insured or 

19 property damage caused by an accident. 

20 Now if we stop here for a second, counsel 

21 said well, jeez, there are no exclusions; the only 

22 exclusion we have in the policy is the one that 

23 turns up on page 1. And that page 1 exclusion 
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1 that he referred to is under (c), which says, "An 

2 accident includes continuous or repeated exposure 

3 to the same conditions resulting in bodily injury 

4 or property damage that the insured .... 11 

5 Now in this case the insured is Mr. 

6 LaClair. Under the policy of Progressive, the 

7 insured that they are looking to is the insured 

8 being Mr. Arban. So with that in mind, it goes 

9 to say the insured neither expected nor intended. 

10 Expected. 

11 Now you heard counsel for the Travelers 

12 go over the testimony, the evidence that we have 

13 heard. That in fact Mr. LaClair, when he 

14 approached the vehicle, approached it in a 

15 cautious manner. He made sure -- He attempted to 

16 make sure that the individual didn't exit his 

17 vehicle. And the reason he said that he did that 

18 was because of safety reaso~s. It was something 

19 that they had to expect as part of their job. So 

20 we would suggest on that basis alone there 

21 wouldn't be any coverage. 

22 But more importantly and the real crux o 

23 our argument, Your Honor --
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1 THE COURT: Well, the "accident" here is 

2 really strange language, because it really looks 

3 like it's talking about some kind of industrial 

4 type coverage. I mean, most accidents aren't 

5 continuous or repeated exposure to the same 

6 conditions, are they? 

7 MR. BERGER: Well, unfortunately, Your 

8 Honor, this is what has come to be known as these 

9 Virginia uninsured -- The insurance policies in 

10 Virginia are pretty much mandated, Your Honor, by 

11 the laws of Virginia. And this definition is a 

12 definition that is one that apparently has been 

13 accepted by the courts as being --

14 THE COURT: Because it's an attempt to 

15 broaden what "accident" is? 

16 MR. BERGER: Exactly, Your Honor. But 

17 the more important portion of the uninsured 

18 motorist provision that I was reading from 

19 earlier, that part (b), is that the owner or 

20 driver's liability for these damages -- And that's 

21 referring to Mr. Arban's liability -- must result 

22 from the ownership, maintenance, or use of the 

23 uninsured vehicle. Now there has been no 
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1 indication that this incident arose out of the 

2 ownership or the maintenance of the vehicle. It 

3 is alleged that it somehow has arisen out of 

4 the --

5 THE COURT: Use. 

6 MR. BERGER: -- out of the use of the 

7 vehicle. 

8 And counsel, in talking about Virginia 

9 cases, referred to this Circuit Court of Richmon 

10 case, the Hartfield versus Liberty Mutual case. 

11 Your Honor, I think the Court needs to know what 

12 the factual allegations in that particular case 

.120 
I 

13 

14 

were, so that it will be easy for the Court to sei 

how distinguishable that particular case is. 

15 In that case the plaintiff was operating a rental 

16 vehicle on Interstate 95 in Richmond while 

17 travelling on that road at a highway speed. An 

18 

19 

20 

21 

22 

23 

unknown driver came alongside the plaintiff's 

vehicle. The driver of this other vehicle fired J 
shot, striking the plaintiff in the head. The I 

other vehicle then left the scene. 

i 
The Court found that the vehicle operatei 

by the unknown driver was "more than a mere situs 
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1 of the injury," citing State Farm versus Bell. 

2 The Court's conclusion -- And I quote -- was, 

3 "Because John Doe's vehicle came alongside the 

4 plaintiff's vehicle and a shot came from the 

5 vehicle and the John Doe vehicle left the scene 

6 immediately thereafter, shows that the vehicle was 

7 the instrumentality through and by which the 

8 shooting occurred. Both the plaintiff and John 

9 Doe were occupying the vehicles separately, 

10 travelling on the highway when the shooting 

11 occurred." 

12 Now that case distinguished the Bell 

13 case, which was one that we had referred to. And 

14 in distinguishing Bell, it suggested -- And how it 

15 did this I'm not quite sure -- said that the 

16 Court's denial of UM benefits in that particular 

17 case was as a result of the use of the vehicle not 

18 being causally connected to the use of the 

19 vehicle. 

20 But in the Bell case, an individual named 

21 carver had posed as a potential driver of Bell's 

22 car. While on a test drive with Bell, Carver shot 

23 and killed Bell, disposed of his body from the car 
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1 in a ditch, and then stole the car. 

2 Both of those cases are factually 

3 dissimilar to the case that we have here. In 

4 Hartfield, as well as the other cases which we 

5 expect will be submitted in the event that the 

6 Court would allow some sort of briefing schedule 

7 - Which we would certainly object to, since 

8 counsel was well aware that this was going to be 

9 trial. 

10 But in any event, in Hartfield both 

11 vehicles were travelling at highway speeds. In 

12 LaClair both vehicles were stopped and out of 

13 gear. 

14 In Hartfield the victim, while injured, 

15 was injured while driving his car. In LaClair th 

16 victim was out of his parked car, the vehicle was 

17 stopped, and he was walking towards the rear of 

18 another vehicle at the time. 

19 In Hartfield the John Doe was driving 

20 alongside the Hartfield vehicle when he fired his 

21 weapon. In LaClair the driver opened his door 

22 and, depending on who you believe, was either out 

23 of the car or partially out of the vehicle before 
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1 aiming and firing at LaClair. 

2 We would suggest, Your Honor, that not 

3 only is the policy language unambiguous, the case 

4 itself is clearly one in which no one would have 

5 contemplated that such a shooting was to be 

6 covered under the policy as arising out of the 

7 maintenance or use of the uninsured vehicle. 

8 Thank you. 

9 MS. FAY: Just briefly. Mr. Kernbach in 

10 his argument touched on two aspects and focused 

11 basically on the accident and whether this was an 

12 accident. He said that UM coverage universally 

13 across Virginia provides coverage when someone is 

14 deliberately run over by a car, was his example, 

15 or if someone is injured by a motor vehicle. That 

16 is not the case here. There is an argument that 

17 it's not an accident. 

18 But, more importan~ly, in the second part 

19 of the portion of the Travelers policy, which is 

20 on page 9 of the policy, the bottom right-hand 

21 side, the last paragraph states that the company 

22 will pay, in accordance with the applicable 

23 sections of Virginia Code, bodily injuries 
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1 sustained by the insured caused by accident and 

2 arising out of the ownership, maintenance, or use 

3 of the motor vehicle. 

4 That's not ambiguous at all. That's 

5 language that's used in the Virginia Uninsured 

6 Motorist Statute, ownership, maintenance, or use 

7 of the vehicle. The ownership, maintenance, or 

8 use of the vehicle had nothing to do with the fac 

9 that Mr. Arban chose to shoot Mr. LaClair. 

10 THE COURT: Well, I take it that it 

11 didn't have anything to do with the lady that was 

12 shot either by the driving in one car and shootin· 

13 into the next. 

14 MS. FAY: Well, that's a different 

15 factual scenario, Your Honor, because there are 

16 two vehicles travelling. In this case there --

17 THE COURT: No, I understand what you're 

18 saying. But the mere fact -- You're saying that 

19 that doesn't arise from the use of the vehicle. 

20 That doesn't answer the question. I agree with 

21 you that there may be a question 

22 -- And certainly Mr. Berger argued it very 

23 coherently-- that this.didn't occur in the car, 
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1 this occurred out in the street; that there is a 

2 difference. 

3 But trying to match the statement that 

4 the use of the car didn't cause anybody to get 

5 shot runs contrary to some cases where they seem 

6 to find that. I think it defies logic, but those 

7 cases seem to find that, I suppose. 

8 MS. FAY: And, Your Honor, one of the 

9 most recent Supreme Court cases discuss and define 

10 use of a vehicle. And the Powell case 

11 specifically defines that. And in that case they 

12 set it out. And it's clear that under the fact 

13 scenario in this case, use is not going to apply 

14 and coverage wouldn't be provided. 

15 THE COURT: Okay. For the purpose of 

16 I will give you the opportunity, Mr. Kernbach, to 

17 file a brief and obviously for you folks to 

18 respond. 

19 For the purpose of the factual 

20 determinations, the court determines that this was 

21 a deliberate shooting. There is no evidence of 

22 any accident, particularly the fact that the 

23 perpetrator fired more than one shot. 
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I 

1 The Court finds as a matter of fact -- I 

2 think you have the burden of showing that he was 

3 totally out of his car. I don't find that he was 

4 totally out of the car. I find that he was 

5 partially in the car when the shooting occurred. 

6 Those, I think, are the only two facts that I've 

7 

8 

been asked to resolve. 

· 1 d · I 1s cone u 1ng MS. JUDKINS: So Your Honor 

9 that this was a deliberate shooting. I Are you , 

10 finding that it was an intentional act? 

11 THE COURT: Yes, ma'am. And you are out. 

12 But they are not, yet. 

13 MS. JUDKINS: so I can draft an order 

14 that it wasn't necessary, for purpose of 

15 determining Progressive's response, to even 

16 address the issue of -- We're out on the 

17 intentional act and that's it, and to go on with 

18 the rest of them. Okay. 

19 THE COURT: The primary insurers, if 

20 have that clause, it's going to be out on an 

21 intentional act. And there was no evidence that 

22 this act was not intentional. The other two, it's 

23 a question of this use of the vehicle and how the 
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1 courts have looked at that. 

2 MS. JUDKINS: All right. Thank you, Your 

3 Honor. 

4 THE COURT: Mr. Kernbach, I will give you 

5 a week from today to file your brief. And then I 

6 will give Ms. Fay and Mr. Berger another week 

7 after that. And then -- So let's see. We're 

8 talking about the 15th for yours, the 22nd for Ms. 

9 Fay and Ms. Berger, and the 25th for yours. And I 

10 will render a decision before the end of the 

11 month. 

12 MR. KERNBACH: You said the 25th for 

13 rebuttal? 

14 THE COURT: Rebuttal. 

15 MS. JUDKINS: Thank you, Your Honor. 

16 MR. KERNBACH: Just for the record, note 

17 my exception to the finding of deliberate shooting 

18 just for the record, to protect myself. 

19 THE COURT: All right. 

20 MR. KERNBACH: Thank you. 

21 THE COURT: Any questions? 

22 MR. BERGER: No, Judge. Thank you, Your 

23 Honor. 
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1 MS. FAY: Thank you. 

2 (Whereupon, at 12:36 o'clock p.m., the 

3 hearing set forth in the caption above was 

4 concluded.) 
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CERTIFICATE OF COURT REPORTER 

I, HERMENEGILDO A. ISIDRO, a Verbatim 

Reporter, do hereby certify that I took the notes 

of the foregoing hearing by Stenomask and reduced 

the same to typewriting; that the foregoing is a 

true record of said hearing to the best of my 

knowledge and ability; that I am neither related 

to nor employed by any attorney or counsel 

employed by the parties thereto; nor financially 

or otherwise interested in the action. 
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P H. HARRINGTON. JR 
AnOIHU AT LAW 

4100 Clto\llt laiDOI IOAO 

FAilFAX. VIRGINIA 22030 

V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

PROGRESSIVE CASUALTY INSURANCE : 
COMPANY 

Plaintiff 

Y. 

MARCUS F. ARBAN, SR., 
Administrator of the Estate of 
Marcus Francis Arban, Jr., 
deceased, et al. 

Defendant 

ORDER 

• . 
: 
: AT LAW I 125443 

• • . • 

: 

I 

I 

I ,.,. •. 

--~ ~ ._, (,. 
~. f~·~· .~ 

THIS CAUSE came on to be heard on the joint Mot~on of 

Republic Insurance Company and Daryl F. LaClair, and 

IT APPEARING to 

and Daryl F. LaClair 

regards the payment 

the Court that Republic Insurance ~ompany ; 

have reached a compromise in this c,use as ' 

of any money judgment entered in fa~or of 

Daryl F. LaClair in the underlying cause (Law No. 92-1397, 

Circuit Court for Arlington County), it is, hereby 

ORDERED that Republic Insurance Company shall not be 

required to pay any portion of any money judgment entered in 

favor of Daryl F. LaClair in Law No. 92-1397, Circuit Cou~t for 
I 

Arlington County. 
'tA -w I 

J -DAY OF ''~~ , 1994. ------- -----------------ENTERED THIS 

JUDGE I 
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H. HARRINGTON, JR 
An'OaNn AT LAW 

4100 c:tiAIN WDOI lOAD 

AlaiAl, VllCINIA 22030 

WE ASI FOR THIS: 

P.H. HARRING , JR ESQ. 
Counsel for Republic Insurance Company 
4160 Chain Bridge Road 
Fairfax, VA 22030 
(703)385-7300 

MICHAEL A. KERNBACH, ESQ. 
Counsel for Daryl F. LaClair 
221 S. Alfred Street 
P.O. Box 117 
Alexandria, VA 22313-0117 
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~v. 
"":X . 

' 
V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

PROGRESSIVE CASUALTY INSURANCE 
COMPANY 

Plaintiff, 

v. 

MARCUS F. ARBAN, SR. , 
Administrator of the Estate of 
Marcus Francis Arban, Jr., 
Deceased, et al. 

Defendant. 

ORDER 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 125443 

THIS MATTER CAME ON TO BE HEARD upon declaratory judgm nt 

action filed by Progressive Casualty Insurance Company and joiJed 

in by Republic Insurance Company, Insurance Company of No1th 

America and the Travelers Insurance company, before The Honoracle 

Thomas A. Fortkort on Tuesday, March 8, 1994, sitting without a 

jury; and , 

IT APPEARING TO THE COURT after hearing the evidence in the 

form of testimony of witnesses, reviewing the exhibits submitt~d 
by each of the parties, and hearing argument of counsel, the cou, t 

made the following factual findings: 

1. 

LaClair 

2. 

That Marcus F. Arban, Jr. intentionally shot Daryl r· 
on November 21, 1990; and that 

Marcus F. Arban, Jr. was partially in his vehicle at the 
I 

tlme of the shooting of November 21, 1990; it is therefore 

ORDERED that there is no coverage for the claims of Daryl F. 
I 

LaClair against Marcus F. Arban on the policy of insurance issued 
I 

by Progressive Casualty Insurance Company to Marcus F. Arban, Jr. 
I 
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because the bodily injury sustained by Daryl F. LaClair was bodily 

injury that was intended or expected by the insured, coverage for 

which is specifically excluded by the terms and conditions of the 

policy issued by Progressive and Progressive Casualty Insurance Co. 

owes no duty to defend Marcus F. Arban, Jr., or his estate for any 

claim arising out of the shooting of November 21, 1991; and it is 

further 

ORDERED that there is no coverage for the claims of Daryl F. 

LaClair against Marcus F. Arban, Jr. on the policy of insurance 

issued by Republic Insurance Company because the bodily injury 

sustained by Daryl F. LaClair was injury expected or intended by 

Marcus F. Arban, Jr., Republic's insured, and by the terms and 

conditions of the policy, coverage is excluded; and there is also 

no duty to defend; and it is further 

ORDERED that as to the issue of whether the incident of 

November 21, 1990 arose out of the ownership, maintenance or use 

of a motor vehicle, the remaining parties, Insurance Company of 

North America, Travelers Insurance Company and Daryl F. LaClair 

will submit briefs in accordance with the court's briefing schedule 

announced at the hearing and the court hereby takes the matter 

under advisement and will render an opinion once all briefs have 

been submitted and reviewed. 
'(h 

ENTERED this f - day of ~ , 1994. 

~ ;z;dtt 
The Honorable Thomas A. Fortkort 
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WE ASK FOR THIS: 

~t6~·~ JUhaS: Ju~ Esquire 
Virginia State Bar No. 22597 
Lewis, Trichilo, Bancroft, McGavin & Horvath, P.C. 
4117 Chain Bridge Road, #400 
Fairfax, Virginia 22030 

WE ASK FOR THIS: 

P. H. Harr1ngton, 
4160 Chain Bridge 
Fairfax, Virginia 

SEEN: 

Lawrence Berger, III, Esqu1re 
1616 North Fort Meyer Drive, Suite 1350 
Arlington, Virginia 22209 

SEEN: 

'-" ,, \ ~ 
1 

k) ry,A 0->l po ·un~ 
~~ Y-:) ~; '-r~.jc,,CY:==~ 

Teresa G. Fay - ~ 
carr, Goodson & Lee 
3923 Old Lee Highway, Suite 62B 
Fairfax, Virginia 22030 

SEEN: ~ O&d"~ Jia 40' ~ h,J01~ 
~~7'", ~ ~ ~, dft.. 

~Esquire 
Cohen, Dunn & Sinclair 
221 South Alfred 
P. o. Box 117 
Alexandria, Virginia 22313-0117 

LEWIS. TRICHILO. E'. 
P.O. BOX 22 • FA 
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SEEN: 

John F. Mardula, Esqu1re 
Mardula & Daugherty 
2010 Corporate Ridge, Suite 460 
McLean, Virginia 22102-7804 

LEWIS, TAlC 
P.O. BOX; 
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411 0 Chain Bridge Road 
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MICHAEL P. McWEENY 

ROSEMARIE ANNUNZIATA 
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ARTHUR B. VIEREGG, JR. 
JANE MARUM ROUSH 

JUDGES 

Michael A. Kernbach, Esq. 
Cohen, Dunn & Sinclair, P.C. 
221 South Alfred Street 
P.O. Box 117 
Alexandria, VA 22313-0117 

Theresa G. Fay, Esq. 
carr, Goodson & Lee, P.c. 
3923 Old Lee Highway, Ste. 62B 
Fairfax, VA 22030 

Lawrence R. Berger, III, Esq. 
1616 North Fort Myer Drive, Ste. 1350 
Arlington, VA 22209 

DR. MARK A. ZAFFARANO 
DIRECTOR, JUDICIAl. OPERATIONS 

i 
JAMES KEITH 

LEWIS D. tORRIS 
BURCH M LLSAP 

BARNARD F. ENNINGS 
LEWIS H. GRIFFITH 

WIWAM G.f' LUMMER 
THOMAS J. M DDLETON 

RETIRED DGES 

i 

Re: Progressive Casualty Insurance v. Arban 
At Law No. 125443 

Dear Counsel: 

This case came to be heard on plaintiff Progressive CasualfY 
Insurance Company's petition for declaratory relief. Three oth~r 
companies (Republic Insurance company, Travelers Insurance CompaniY, 
and Insurance Company of North America) joined in the petition., 

;j 
":- ·") 

on November 22, 1990 defendant Captain Daryl F. LaClair, ~n 
Arlington County Deputy Sheriff, was driving his marked vehicle pn 
Lee Highway in Arlington County. A car in front of him was drivipg 
erratically. Captain LaClair supposed that the driver of the c~r 
was attempting to read a map and that he was probably lost. The 
car driven by the decedent, Marcus Arban, was in the left hahd 
lane. As Captain LaClair began to overtake the vehicle and pull~d 
along side the vehicle in the right lane, the vehicle sped u~, 
moved in front of Captain LaClair's vehicle in the right lane and 
stopped. Captain LaClair assumed that Arban was stopping fbr 
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Michael A. Kernbach, Esq. 
Theresa G. Fay, Esq. 
Lawrence R. Berger, III, Esq. 
RE: Progressive Casualty v. Arban 

At Law No. 125443 
April 22, 1994 
Page 2 

directions. He turned his wheels to the curb, switched on his 
emergency bar flashers, turned his headlights onto high beam and 
projected his spotlight into Arban•s rear view mirror. Each of 
these procedures is standard for sheriff's vehicles making a 
traffic stop. 

Captain LaClair stepped out of his vehicle and began to 
approach Arban. When Arban began to open his door, Captain LaClair 
cautioned him to remain in his car. The door continued to open 
wider and Arban was again told to remain in the car. Suddenly, 
Captain LaClair felt a blow to his elbow. As he turned to examine 
his elbow a bullet grazed his head cutting through his eye lid and 
exiting his eye brow. Captain LaClair dove between Arban' s car and 
his sheriff's vehicle to avoid further shots. As the Arban car 
began to leave the scene, Captain LaClair, partially blinded, 
managed to fire five shots into the rear of Arban's car. He was 
taken to Arlington Hospital where he ultimately recovered from his 
wounds. 

Prince William County Police attempted to serve a search 
warrant on Arban the following day. He resisted the police entry 
into his home. Arban and Prince William Police Officer Pennington 
died during an exchange of gunfire. 

Captain LaClair instituted a civil suit in Arlington County 
against Arban' s estate. Petitioner Progressive is the primary 
carrier of Arban' s automobile insurance. Travelers Insurance 
Company [Travelers) is the carrier for Captain LaClair's personal 
automobile insurance. The Insurance Company of North America [INA] 
is the automobile carrier for the Arlington Sheriff's Department. 
Republic Insurance carries Arban's homeowner's policy. 

Progressive seeks a declaratory judgment that it is not liable 
to cover Arban' s estate in the Arlington tort action on three 
grounds. The first ground is that there is no coverage; the 
incident did not arise out of the ownership, maintenance or use of 
an automobile. Secondly, Progressive argues that its policy 
excludes intentional torts by its insured. Lastly, Progressive 
contends that it did not receive notice of the law suit from the 
insured's estate. INA and Travelers have joined Progressive on 
issues one and two above. Both Travelers' and INA's liability 
would rest on underinsured or uninsured claims under their 
policies. 

After hearing testimony the Court determined as a matter of 
fact that the shooting of Captain La Clair was an intentional, not 
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Theresa G. Fay, Esq. 
Lawrence R. Berger, III, Esq. 
RE: Progressive Casualty v. Arban 

At Law No. 125443 
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an accidental act, and that Arban was still partially inside h~s 
car at the time he fired the shots at Captain La Clair. Findi g 
Arban' s actions to be intentional, the Court determined th t 
Progressive's policy excluded coverage as a matter of law under tpe 
terms of its policy exclusions. Additionally, a compromise w~s 
achieved between Captain LaClair and Republic Insurance, reflected 
in an order of this court on March 8, 1994, effectively relievir1 g 
Republic of any further liability flowing from this incident. 

Following argument by counsel, the Court took under advisemeLt 
whether the policies of INA or Travelers covered the actions ¥t 
Arban. The remaining legal issue is whether the circumstances ?f 
this case constitute "use" of an automobile as that term 1s 
employed in the insurance policies as interpreted by the case l~w 
of this Commonwealth. I 

Virginia courts first explored this issue in State Farm Mutual 
v. Powell, 227 Va. 492 (1984). Powell involved a man who drove ln 
a pickup truck to a park where he was to meet a group of friend . 
A loaded gun rested in a permanently-affixed gun rack behind t e 
seat. As the man remained in the driver's seat, a frieljld 
approached the passenger side door. The gun accidentaltY 
discharged, killing the friend. Applying basic insuran9e 
principles, the Virginia supreme Court held that "even though 
ownership, maintenance or use of the vehicle need not be t?e 
direct, proximate cause of the injury in the strict legal sense, 
nevertheless, there must be a causal relationship between t~e 
accident and employment of the insured motor vehicle as a vehicle J " 
Powell, 227 va. at soo, citing to 12 G. Couch, Insurance 2d §45:$6 
(2d ed. 1981); 6B J. Appleman, Insurance Law and Practice §4317 (~· 
Buckley ed. 1979;); and 8 D. Blashfield, Automobile Law a~d 
Practice §317.1, at 506 (3d ed. 1966). 1 

With this, the Virginia Supreme Court established the standa~ld 
for future "ownership, maintenance or use" cases. Denyi g 
coverage, the court failed to find a causal relationship, inste d 
finding the pickup truck to be the "mere situs" of the incidentt. 
Powell, 227 Va. at 501. "The vehicle was equivalent to a pa~k 
bench, a picnic shelter, a tent, or a shed in that it was bei~g 
employed as a gathering place for friends and not for any specific 
enterprise usually associated with use of a passenger, farm utility 
vehicle." ~ Further, the decedent's relationship to the vehicle 
--he was not, nor did he-intend ~o become, a passenger-- al o 
contributed to the Court's decision~ 

Employing the Powell analysis in a more recent decision, t~e 
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Virginia supreme court reached the opposite conclusion on similar 
facts. In State Farm Mutual v. Rice, 239 Va. 646 (1990), two men 
drove in a Jeep to a site from which they intended to commence 
their hunting expedition. One man exited the vehicle and began to 
walk away. The driver remained in the vehicle, emptying his 
thermos and loading his rifle. He placed the rifle on the seat 
beside him and the rifle discharged, injuring the first man. The 
court found that a "sufficient nexus existed between the [injured], 
who was a passenger in the Jeep, and the Jeep itself, which had 
transported the men and their equipment to the hunting site." 
Rice, 239 Va. at 650. Distinguishing Powell, the Rice court 
decided that the driver "had not completed his use of the Jeep when 
the rifle discharged, 11 and therefore, coverage was afforded under 
the Jeep's liability insurance policy. ~ 

The Virginia circuit Courts have also recently grappled with 
the "ownership, maintenance or use" fact patterns. The Richmond 
Circuit Court in Hartfield v. Liberty Mutual Insurance, Case No. 
LS-4038-1 (Richmond Circuit Court, June 28, 1993), held that a 
shooting from one car into another when both were travelling on 
Interstate 95 provided the requisite causal nexus. Finding the 
vehicle to be "the accessory for inflicting the injury," the court 
indicated that "the shooting would not have occurred but for the 
placement of the vehicles then moving ••• and the vehicle provided 
the means to leave the scene." Hartfield at 3. 

From the abundance of cases outside the Commonwealth which 
purport to illuminate this issue, one decision of the Oklahoma 
Supreme Court is based on a set of facts substantially similar to 
the case at bar. In Willard v. Kelley, 803 P.2d 1124 (Okla. 1990), 
a police officer on patrol spotted a suspected armed robber in 
another vehicle. The officer began to chase the suspect and the 
suspect's car collided with two other vehicles before coming to 
rest. The officer exited his vehicle and approached the suspect's 
car. Still seated in his vehicle, the suspect shot the officer. 
The Oklahoma high court reversed and remanded, stating that the 
trial court had erroneously entered summary judgment without 
allowing the trier of fact to determine whether the officer 1 s 
injuries arose from "use" of the suspect's vehicle. Important to 
this analysis, the court indicated, were certain facts of the 
incident, several of which are also present in the instant case. 
These include the fact that 1) the shooter rested his gun on the 
car's "window sill" as he opened·fire; 2) the shooter remained in 
his car; and 3) the shooter left the scene by driving away. 
Willard, 803 P.2d at 1131. In light of these circumstances, the 
court continued, "the purpose of the gun's use might be viewed by 
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the trier of fact as identical to that for which the car was used -
• • I to impede [the officer's] pursuit and to fac~l~tate [the 

shooter's] effective getaway. II lsL.. Significantly I the court 
reminded the trial court that, ""UM-covered use is limited neithbr 
to the car's driving operation nor to the lawfulness of the usej. 11 

Id. (emphasis in original). 
1 

Against this framework of case law, it is apparent that while 
the "sufficient nexus" standard is simply described, its 
application proves to be more complex. Indeed, few definiti'ye 
rules have emerged from the cases which would mandate this Court['s 
decision. Accordingly, this Court finds that the particulars of 
this case satisfy the sufficient nexus test. "Nexus" has been 
described by Webster's New Collegiate Dictionary as a "means pf 
connection between things" or a "link." Certainly Captain LaClairr s 
injuries were linked to the "use" of the vehicle by Arban. Arbanr s 
vehicle, in a fundamental way, was used to facilitate the act whi~h 
produced the injury to Captain LaClair. Arban used his vehicle 
first to lure captain LaClair into stopping behind him, then as a 
shield, from behind which the shots were fired, and finally as a 
swift means of escape. 

Like the vehicle in Hartfield, Arban's car was t'e 
instrumentality and the accessory for inflicting Captain LaClair[s 
injuries. This court finds that Arban's vehicle was more than the 
mere situs of the incident, and that Captain LaClair's injuries a~e 
covered under the uninsured motorist provisions of both INA's and 
Travelers' policies. Mr. Kernbach will please prepare an order ~n 
the basis of this letter opinion, forward it to counsel fir 
endorsement as to form, and forward it to this Court for entry. 

Very :~uly y:tr~s . /;: .. f I 
z,Nf-,.~,,A.i;.J . o1 ~ 

Thomas A. Fortkort 

TAF/mlm 
cc: Julia B. Judkins, Esq. 

P.H. Harrington, Esq. 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY 

PROGRESSIVE CASUALTY INSURANCE 
COMPANY, 

Plaintiff, 

v. 

MARCUS F . ARBAN, SR. , 
Administrator of the Estate of 
Marcus Francis Arban, Jr., 
deceased, et al., 

Defendants. 

At Law No. 125443 

ORDER 

THIS CASE CAME TO BE HEARD on March 8, 1994, before the 

Honorable Thomas A. Fortkort on motion for a declaratory judgment 

pursuant to Section 8.01-184, Code of Virginia, (1950), as 

amended, seeking a determination from the Court as to the 

responsibilities of Progressive Casualty Insurance Company, 

Insurance company of North America and the Travelers Insurance 

Company to provide primary liability and uninsured/underinsured 

motorist coverage to Daryl F. LaClair, plaintiff in a personal 

injury action arising out of a shooting incident which occurred 

., on November 21, 1990; and 

:1 

IT APPEARING TO THE COURT, after consideration of the 

evidence heard on March 8, 1994; and in consideration of the 

facts and after hearing argument of counsel, reviewing the 

memoranda and attachments submitted by the parties, the Court 

issued a letter opinion dated April 22, 1994, all of which is 
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incorporated herein by reference as if set forth verbatim;! in 

which letter opinion the Court set forth its findings in tpe 

. case; it is therefore 

ORDERED, as follows: 

1. The Progressive casualty Insurance Company policr which 

insured defendant Marcus F. Arban, Jr., contains clear and 1 

unambiguous language which excluded liability coverage for 

intentional conduct and, therefore, in accordance with the Order 
I 

entered April 1, 1994, Progressive owes no duty to indemnify o~ 

·· defend. 

2. The discharge of the firearm by defendant Arban arose 
I 

out of the use of the vehicle, and, therefore, Insurance Company 

of North America and Traveler's Insurance Company must indimnify 

and may defend. 

3. All provisions, statements, ruling and matters set 

forth in the letter opinion of April 22, 199~, issued by tte 

Honorable Thomas A. Fortkort are fully incorporated herein by 

reference as if set forth verbatim. 

ENTERED this __ day of August 1994. 

The Honorable Thomas A. Fortkort 
! 

~~---:----:o-- \____ 
Michael A. Kernbach 
COHEN DUNN & SINCLAIR 
221 South Alfred Street 
P.O. Box 117 
Alexandria, VA 22313-0117 
(703) 836-9000 
VA Bar No. 25722 
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:: SEEN AND EXCEPTED TO AS TO THE FOLLOWING: 
!l 
q 
,I 
j: 

:: Teresa G. F 
CARR, GOODS & LEE 
VA Bar No. ]//15 

· 3923 Old Lee Highway 
Suite 62B 

;, 
•' 

'I 
I 

' •I 

:! 
i: 
·! 

Fairfax, VA 22030 
(703) 691-8818 

-3-

197 



I 
I 

I' 

I SEEN AND EXCEPTED TO AS TO THE FOLLOWING: 

Theresa E. cumm~ s, Esq. 
Attorney for Defen ant 
1616 North Fort Myer Drive 
Suite 1350 
Arlington, VA 22209 
(703) 522-2552 

~ilikl~~~ 
Law Office of Theresa E. Cummins 
Attorney for Defendant 
1616 North Fort Myer Drive 
Suite 1350 
Arlington, VA 22209 
(703) 522-2552 
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progre.r.ri/e companie.r 

FAMILY 
AUTOMOBILE 

POLICY 

NAME OF INSURED: 

EXPIRES: 

AGENT 

ADDRESS . 

PLEASE NOTE THAT THIS POLICY APPLIES 

TO MOTORCYCLE AND MOTOAHOME POLICIES 

Copyrighl © 1991 The Progressive Corporalion 
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PROGRESSIVE COMPANIES 
(A stock 1nsurance company, herern called the company) 

agrees weth the rnsured. named in the dectarahons made 
--~-------------------=a~~art hereof. ln__t~QSLdCI.atton_oLtbc.....payment-of-tnhee----­

premtum and en reliance upon the statements in the 
dcclaralions and subJect to all of the terms.olthes policy 

PART I • LIABILITY 

Coverage A - Bodily InJury Liability; Coverage B -
Property Damage Liability. To pay on behalf of the 
rnsured all sums which the tnsured shall become legally 
obligated to pay as damages because of 
A. bodily injury. sickness or disease. including death 

resulting therefrom. hereinafter called "bodily injury," 
sustained by any person; 

B. injury to or destruction of property. including loss of 
use thereof. hereinafter called "property damage"; 

arising out of the ownership, maintenance or use of the 
owned automobile or any non-owned automobile, and the 
company shall defend any suit alleging such bodily injury 
or property damage and seeking damages which are 
payable under the terms of this policy. even if any of the 
allegations of the suit are groundless. false or fraudulent; 
but the company may make such investigation and 
settlement of any claim or suit as it deems expedient. 

Supplementary Payments. To pay, in addition to the 
applicable limits of liability: 
(a) all expenses incurred by the company, all costs taxed 

against the insured in any such suit and all interest 
on the entire amount of any judgment therein which 
accrues after entry of the judgment and before the 
company has paid or tendered or deposited in court 
that part of the judgment which does not exceed the 
limit of the company's liability thereon; 

(b) premiums on appeal bonds required in any such suit, 
premiums on bonds to release attachments for an 
amount not in excess of the applicable limit of liability 
of this policy, and the cost of bail bonds required of 
the insured because of accident or traffic law violation 
arising out of the use of an automobile insured 
hereunder. not to exceed $100 per bail bond. but without 
any obligation to apply for or furnish any such bonds; 

(c) expenses incurred by the insured lor such immediate 
medical and surgical relief to others as shall be 
imperative at the time of an accident involving an 
automobile insured hereunder and not due to war; 

(d) all reasonable expenses, other than loss of earnings, 
incurred by the insured at the company's request. 

Persons Insured. The following are insureds under Part 1: 
(a) with respect to the owned automobile, 
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(1) the named insured and any resident of the same 
household. 

(2) any other person using such automobile with the 
permission of the named insured. provided his 
actual operation or (if he is not operating) his other 
actual use thereof is within the scope of such 
permission. and 

(3) any other person or organization, but only with 
respect to his or its liability because of acts or 
omissions of an insured under (a) ( 1) or (2) above; 

(b) with respect to a non-owned automobile, 
( 1) the named insured, 
(2) any relative, but only with respect to a private 

passenger automobile or trailer. 
Provided his actual operation or (if he is not 
operating) the other actual use thereof is with the 
permission or reasonably believed to be with the 
permission, of the owner and is within the scope 
of such permission, and 

(3) any other person or organization not owning or 
hiring the automobile. but only with respect to his 
or its liability because of acts or omissions of an 
insured under (b) (1) or (2) above. 

The insurance afforded under Part I applies separately 
to each insured against whom claim is made or suit is 
brought, but the inclusion herein of more than one insured 
shall not operate to increase the limits of the company's 
liability. 

DeflnltlonL Under Part 1: 

.. named Insured" means the individual named in Item 1 
of the declarations and also includes his spouse. if a 
resident of the same household; 
.. Insured"" means a person or organization described under 
"Persons Insured"; 
.. relative" means a relative of the named insured who is 
a resident of the same household; 
.. owned automobile" means 
(a) a private passenger, farm or utility automobile 

described In this policy for which a specific premium 
charge indicates that coverage is afforded, 

(b) a trailer owned by the named insured, 
(c) a private passenger, farm or utility automobile, 

ownership of which is acquired by the named insured 
during the policy period, provided 
(1) it replaces an owned automobile as defined in (a) 

above, or 
(2) the company insures all private passenger. farm 

and utility automobiles owned by the named 
insured on the date of such acquisition. and the 
named insured notifies the company during the 
policy period or within 30 days after the date or 
such acquisition of his election to make this and 
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no other policy issued by the company applicable 
to such automobile, or 

(d) a temporary substitute automobile; 
.. temporary 1Ub1tllute automobile" means any automobile 
or trailer, not owned by the named insured, while 
temporarily used with the permission of the owner as a 
substitute for the owned automobile or trailer when 
withdrawn from normal use because of its breakdown, 
repair, servicing, loss or destruction; 
''non-owned automobile" means an automobile or trailer 
not owned by or furnished for the regular use of either 
the named insured or any relative, other than a temporary 
substitute automobile; 
•prtvale pa11enger automobile'" means a lour wheel private 
passenger. station wagon or jeep type automobile; 
.. farm automobile" means an automobile of the truck type 
with a load capacity of fifteen hundred pounds or less 
not used for business or commercial purposes other than 
farming; 
.. utility automobile .. means an automobile, other than a 
farm automobile, with a load capacity of fifteen hundred 
pounds or less of the pick-up body. sedan delivery or panel 
truck type not used for business or commercial purposes; 
.,railer" means a trailer designed for use with a private 
passenger automobile, if not being used for business or 
commercial purposes with other than a private passenger, 
farm or utility automobile, or a farm wagon or farm 
implement while used with a farm automobile; 
•automobile bualneu" means tha business or occupation 
of selling, repairing. servicing, storing or parking 
automobiles; 
"uH" of an automobile includes the loading and unloading 
thereof; 
"'war"' means war, whether or not declared, civil war, 
insurrection, rebellion or revolution, or any act or 
condition incident to any of the foregoing. 

Exctuslon1. This policy does not apply under Part 1: 
(a) to any automobile while used as a public or livery 

conveyance. but this exclusion does not apply to the 
named insured with respect to bodily Injury or property 
damage which results from the named insured's 
occupancy of a non-owned automobile other than as 
the operator thereof; 

(b) to bodily injury or property damage caused intention­
ally by or at the direction of the insured; 

(c) to injury. sickness, disease. death or destruction with 
respect to which an insured under the policy is also 
an insured under a nuclear energy liability policy 
issued by Nuclear Energy Liability Insurance Asso­
ciation. Mutual Atomic Energy Liability Underwriters 
or Nuclear Insurance Association of Canada, or would 
be an insured under any such policy but lor its 
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termination upon exhaustion of its limit of liability; 
(d) to bodily injury or property damage ansmg out of the 

operation of farm machinery; 
(e) to bodily injury to any employee of the insured arising 

out-of-aAd-in-the-wurse-el-(-1-)-domestic-employmen 
by the insured, if benefits therefor are in whole or 
in pan either payable or required to be provi~ed under 
any workmen's compensation law. or (2) other 
employment by the insured; 

(f) to bodily injury to any fellow employee of the insured 
injured in the course of his employment if such injury 
arises out of the use of an automobile in the business 
of his employer, but this exclusion does not apply to 
the named insured with respect to injury sustained 
by any such fellow employee; 

(g) to an owned automobile while used by any person 
while such person is employed or otherwise engaged 
in the automobile business. but this exclusion does 
not apply to the named insured. a resident of the same 
household as the named insured. a partnership in 
which the named insured or such resident is a partner, 
or any partner, agent or employee of the named 
insured. such resident or partnership; 

(h) to a non-owned automobile while maintained or used 
by any person while such person is employed or 
otherwise engaged in (1) the automobile business of 
the insured or of any other person or organization, 
(2) any other business or occupation of the insured, 
but this exclusion (h) (2) does not apply to a private 
passenger automobile operated or occupied by the 
named insured or by his private chauffeur or domestic 
servant or a trailer used therewith or with an owned 
automobile; 

(i) to injury to or destruction of (1) property owned or 
transported by the insured or (2) property rented to 
or in charge of the insured other than a residence 
or private garage: 

(j) to the ownership, maintenance. operation, use. 
loading or unloading of an automobile. ownership of 
which is acquired by the named insured during the 
policy period or any temporary substitute automobile 
therefor. if the named insured has purchased other 
automobile liability insurance applicable to such 
automobile for which a specific premium charge has 
been made. 

Financial Responsibility Laws. When this policy is certified 
as proof of financial responsibility for the future under 
the provisions of any motor vehicle financial responsibility 
law, such insurance as is afforded by this policy for bodily 
injury liability or for property damage liability shall com pi~ 
with the provisions of such law to the extent of the 
coverage and limits of liability required by such law. but 
in no event in excess of the limits of liability stated in 
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this policy. The insured agrees to reimburse the company 
for any payment made by the company which it would 
not have been obligated to make under the terms of this 
policy except fQLlbe_agr.eemanLcantained-ill-thas 
paragraph. 

Llmlta of Liability. The limit of bodily injury liability stated 
in the declarations as applicable to "each person"' •s the 
limit of the company's liability for all damages. including 
damages for care and loss of services. arising out of bodily 
injury sustained by one person as the result of any one 
occurrence; the limit of such liability stated in the 
declarations as applicable to "each occurrence" is, subject 
to the above provision respecting each person. the total 
limit of the company's liability for all such damages arising 
out of bodily injury sustained by two or more persons 
as the result of any one occurrence. 

The limit of property damage liability stated in the 
declarations as applicable to "each occurrence" is the total 
limit of the company's liability for all damages arising out 
of injury to or destruction of all property of one or more 
persons or organizations. including the loss of use thereof, 
as the result of any one occurrence. 

Other Insurance. If the insured has other insurance against 
a loss covered by Part 1 of this policy. the company shall 
not be liable under this policy for a greater proportion 
of such loss than the applicable limit of liability stated 
in the declarations bears to the total applicable limit of 
liability of all valid and collectible insurance against such 
loss: provided. however. the insurance with respect to a 
temporary substitute automobile or non·owned automo­
bile shall be excess insurance over any other valid and 
collectible insurance. 

PART II - EXPENSES FOR MEDICAL SERVICES 

Coverage C - Medical ExpenHI. To pay all reasonable 
expenses incurred within one year from the date of 
accident for necessary medical, surgical, X-ray and dental 
services, including prosthetic devices. and necessary 
ambulance. hospital, professional nursing and funeral • 
services: 

Dlvlalon 1. To or for the named insured and each relative 
who sustains bodily injury. sickness or disease. including 
death resulting therefrom, hereinafter called "bodily 
injury." caused by accident, 

(a) while occupying the owned automobile, 

(b) while occupying a non-owned motor vehicle, but only 
If such person has. or reasonably believes he has. the 
permission of the owner to use the motor vehicle and 
the use is within the scope of such permission, or 
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(c) through being struck by an automobile-or by a trailer 
of any type; 

Division 2. To or for any other person who sustams bodily 
entury, caused by accident, while occupying 
(a) the owned automobile, while being used by the named 

ensured, by any resident of the same household or 
by any other person with the permission of the named 
insured; or 

(b) a non-owned automobile, if the bodily injury results 
from 
( 1) its operation or occupancy by the named ins~ red 

or its operation on his behalf by h•s pnvate 
chauffeur or domestic servant, 

(2) its operation or occupancy by a relative. provided 
it is a private passenger automobile or trailer, 

but only if such operator or occupant has, or 
reasonably believes he has, the permission of the 
owner to use the automobile and the use is within 
the scope of such permission. 

Definitions. The definitions under Part I apply to Part II, 
and under Part II: 
"occupying" means in or upon or entering into or alighting 
from. 
"an automobile" includes a trailer of any type. 

Exclusions. This policy does not apply under Part II to 
bodily injury: . 
(a) sustained while occupying (1) an owned automobile 

while used as a public or livery conveyance. or (2) 
any vehicle while located for use as a res1dence or 
premises; 

(b) sustained by the named insured or a relative while 
occupying or through being struck by (1) a farm type 
tractor or other equipment designed for use principally 
ofl public roads, while not upon public roads, or (2) 
a vehicle operated on rails or crawler-treads: 

(c) sustained by any person other than the_ named in~ured 
or a relative. (1) while such person 1s occupymg a 
non-owned automobile while used as a public or livery 
conveyance. or (2) resulting from the maintenance or 
use of a non-owned automobile by such person wh1le 
employed or otherwise engaged in the automobile 
business, or (3) resulting from the maintenance or u~e 
of a non-owned automobile by such person while 
employed or otherwise engaged in any other business 
or occupation, unless the bodily injury results from 
the operation or occupancy of a private passenger 
automobile by the named insured or by his private 
chauffeur or domestic servant, or of a trailer used 
therewith or with an owned automobile; 

(d) sustained by any person who is employed in the 
automobile business. if the accident arises out of the 
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operation thereof and if benefits therefor are in whole 
or in part either payable or required to be provided 
under any workmen's compensation law; 

(e) due to war. 

Umlt of liability. The limit of liability for medical payments 
stated in the declarations as applicable to "each person" 
is the limit of the company's liability tor all expenses 
incurred by or on behalf of each person who sustains 
bodily injury as the result of any one accident. 

Other Insurance. It there is other automobile medical 
payments insurance against a loss covered by Part II of 
this policy, the company shall not be liable under this 
policy for a greater proportion of such loss than the 
applicable limit of liability stated in the declarations bears 
to the total applicable limit of liability of all valid and 
collectible automobile medical payments insurance: 
provided. however. the insurance with respect to a 
temporary substilute automobile or non-owned automo­
bile shall be excess insurance over any other valid and 
collectible automobile medical expense insurance. 

PART Ill - PHYSICAL DAMAGE 

Coverage D (1)- Comprehensive (excluding Collision); 
(2) - Personal Eftects. 
( 1) To pay for loss caused other than by collision to the 

owned automobile or to a non-owned automobile. For 
the purpose of this coverage, breakage of glass and 
loss caused by missiles, falling objects, fire, theft or 
larceny, explosion, earthquake, windstorm, hail, water, 
flood, malicious mischief or vandalism, riot or civil 
commotion, or colliding with a b1td or animal, shall 
not be deemed to be loss caused by collision. 

(2) To pay for loss caused by fire or lightning to robes, 
wearing apparel and other personal effects which are 
the property of the named insured or a relative, while 
such effects are in or upon the owned automobile. 

Coverage E-Collision. To pay for loss caused by collision 
to the owned automobile or to a non-owned automobile 
but only for the amount of each such loss in excess of 
the deductible amount stated in the declarations as· 
applicable hereto. 

Coverage F- Fire, Lightning and Transportation. To pay 
for loss to the owned automobile or a non-owned 
automobile, caused (a) by fire or lightning, (b) by smoke 
or smudge due to a sudden, unusual and faulty operation 
of any fixed heating equipment serving the premises in 
which the automobile 1s located, or (c) by the stranding, 
sinking, burning, collision or derailment of any convey­
ance in or upon which the automobile is being transported. 
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Coverage G - Theft. To pay for loss to the owned 
automobile or to a non-owned automobile caused by theft 
or larceny. 

Coverage H - Combined Additional Cove_rageJo__pay ___ _ 
for- -loss to the owned automobile or a non-owned 
automobile caused by windstorm, hail. earthquake. 
explosion, riot or civil commotion. or the forced landing 
or falling of any aircraft or its parts or equipment, flood 
or rising waters. malicious mischief or vandalism. external 
discharge or leakage of water except toss resulting from 
rain, snow or sleet whether or not wind driven; provided, 
with respect to each automobile $25 shall be deducted 
from each loss caused by malicious mischief or vandalism. 

Coverage I -Towing and Labor Coats. To pay for towing 
and labor costs necessitated by the disablement of the 
owned automobile or of any non-owned automobile. 
provided the labor is performed at the place of 
drsablement. 

Supplementary Paymen ... In addition to the applicable 
hm1t of liability: 
(a) to reimburse the insured for transportation expenses 

incurred during the period commencing 48 hours after 
a theft covered by this policy of the entire automobile 
has been reported to the company and the police. and 
terminating when the automobile is returned to use 
or the company pays for the loss; provided that the 
company shall not be obligated to pay aggregate 
expenses in excess of $10 per day or totaling more 
than $300. 

(b) to pay general average and salvage charges for which 
the insured becomes legally liable, as to the automo­
bile being transported. 

Deflnltlona. Ttte definitions of "named insured", "relative". 
"temporary substitute automobile", "private passenger 
automobile", "farm automobile", "utility automobile". 
··automobile business". "war". and "owned automobile" 
in Part 1 apply to Part Ill, but •·owned automobile" does 
not include. under Part Ill, (1) a trailer owned by the named 
rnsured on the effective date of this policy and not 
described herein, or (2) a trailer, ownership of which is 
acquired during the policy period unless the company 
insures all private passenger, farm and utility automobiles 
and trailers owned by the named insured on the date of 
such acquisition and the named insured notifies the 
company during the policy period or within 30 days aft~r 
the date of such acquisition of his election to make th1s 
and no other policy issued by the company applicable 
to such trailer . 
.. lnaured" means 
(a) with respect to an owned automobile 

(1) the named insured, and 
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(2) any person or organization (other than a person 
or organization employed or otherwise engaged 
in the automobile business or as a carrier or other 
bailee for hrre) maintaining._!tsiog__oLhavjng____ ------ -
custody of said automobile wilh the express or · ';' 
implied permession of the named insured and 1 • 

within the scope of such permission; I : 
(b) with respect to a non-owned automobile, the named ; ~·: 

insured and any relative while using such automobile, 
provided his actual operation or (if he is not operating) 
the other actual use thereof, is with the express or 
implied permission. or reasonably believed to be with 
the permission. of the owner and is within the scope 
of such permission: 

"non-owned automobile'' means a private passenger 
automobile or trailer not owned by or furnished for the 
regular use of either the named insured or any relative, 
other than a temporary substitute automobile. while said 
automobile or trailer rs rn the possession or custody of 
the Insured or is berng operated by h1m; 
"toea" means direct and accidental loss of or damage to 
(a) the automobile. including its equipment, or (b) other: 
insured property; 
"colllelon" means collision of an automobile covered by 
this policy with another object or with a vehicle to which 
it is attached or by upset of such automobile; 
"trailer" means a trailer designed for use with a private 
passenger automobile. if not being used for business or 
commercial purposes with other than a private passenger, 
farm or utility automobile. and if not a home. office. store, 
display or passenger trailer. 

Excluelona. This policy does not apply under Part Ill: 
(a) to any automobile while used as a public or livery 

conveyance; 
(b) to loss due to war; 
(c) to loss to a non-owned automobile arising out of its 

use by the insured while he is employed or otherwise 
engaged in the automobile business; 

(d) to loss to a private passenger. farm or utility 
automobile or trailer owned by the named insured and 
not described in this policy or to any temporary 
substitute automobile therefor, if the insured has other· 
valid and collectible insurance against such loss: 

(e) to damage which is due and confined to wear and 
tear. freezing, mechanical or electrical breakdown or 
failure. unless such damage results from a theft 
covered by this pohcy; 

(f) to tlfes, unless damaged by fire. malicious mischief 
or vandalism. or stolen or unless the loss be coincident 
with and from the same cause as other loss covered 
by this policy; 

(g) to loss due to radioactive contamination; 
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(h) under Coverage E. to breakage of glass if insurance 
with respect to such breakage IS otherwise afforded. 

Llmll of liability. The limit of the company's liability for 
loss shall not exceed the actual cash value of the property, 
or 1f the loss is of a part thereof the actual cash value 
of such part at time of loss, nor what it would then cost 
to repair or replace the property or such part thereof with 
other of like kind and quality, nor, with respect to an owned 
automobile described in this policy, the applicable limit 
of liability stated in the declarations; provided. however, 
the limit of the company's liability (a) for loss to personal 
effects arising out of any one occurrence is $100, and 
(b) for ross to any trailer not owned by the named insured 
is $500. 

Other Insurance. If the insured has other insurance against 
a loss covered by Part Ill of this policy, the company shall 
not be liable under this policy for a greater proportion 
of such loss than the applicable limit of liability of this 
policy bears to the total applicable limit of liability of all 
valid and collectible insurance against such loss; provided. 
however. the insurance with respect to a temporary 
substitute automobile or non·owned automobile shall be 
excess insurance over any other valid and collectible 
insurance. 

PART IV - PROTECTION AGAINST UNINSURED 
MOTORISTS 

Coverage J - Uninsured Motorists (Damages for Bodily 
Injury). To pay all sums which the insured or his legal 
representative shall be legally entitled to recover as 
damages from the owner or operator of an uninsured 
automobile because of bodily injury, sickness or disease. 
including death resulting therefrom. hereinafter called 
"bodily injury... sustained by the insured. caused by 
accident and arising out of the ownership, maintenance 
or use of such uninsured automobile; provided, for the 
purposes of this coverage, determination as to whether 
the insured or such representative is legally entitled to 
recover such damages, and if so. the amount thereof shall 
be made by agreement between the insured or such 
representative and the company or, if they fail to agree, 
by arbitration. 

No judgment against any person or organization alleged 
to be legally responsible for the bodily injury shall be 
conclusive as between the insured and the company, of 
the issues of liability of such person or organization or 
of the amount of damages to which the insured is legally 
entitled unless such judgment is entered pursuant to an 
action prosecuted by the insured with the written consent 
of the company. 

Definitions. The definitions under Part I. except the 
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definition of "insured", apply to Part IV. and under Part IV: 
"lnaured'' means: 
(a) the named insured and any relalive; 
(b) any other person while occupying an insured 

automobile; and 
(c) any person with respect to damages he is entitled to 

recover because of bodily injury to which this Part 
applies sustained by an insured under (a) or (b) abOve. 

The insurance afforded under Part IV applies separately 
to each insured but the inclusion herein of more than one 
insured shall not operate to increase the limits of the 
company's liability. 

"Insured automobile" means: 
(a) an automobile described in the policy for which a 

specific premium charge indicates that coverage is 
afforded, 

(b) a private passenger, farm or utility automobile, 
ownership of which is acquired by the named insured 
during the policy period, provided: 
( 1) it replaces an insured automobile as defined in 

(a) above, or 
(2) the company insures under this coverage all 

private passenger, farm and utility automobiles 
owned by the named insured on the date of such 
acquisition and the named insured notifies the 
company during the policy period or within 30 
days after the date of such acquisition of his 
election to make the liability and Uninsured 
Motorist Coverage under this and no other policy 
issued by the company applicable to such 
automobile. 

(c) a temporary substitute automobile tor an insured 
automobile as defined in (a) or (b) above, and 

(d) a non-owned automobile while being operated by the 
named insured; and the term "insured automobile'' 
includes a trailer while being used with an automobile 
described in (a), (b), (c) or (d) above, but shall not 
include: 
(1) any automobile or trailer owned by a resident of 

the same household as the named insured, 
(2) any automobile while used as a public or livery 

conveyance. or 
(3) any automobile while being used without the 

permission of the owner. 
"uninsured automobile" includes a trailer of any type and 
means: 
(a) an automobile or trailer with respect to the ownership, 

maintenance or use of which there is, in al least the 
amount specified by the financial responsibility taw 
of the state in which the insured automobile is 
principally garaged, no bodily injury liability bond or 
insurance policy applicable at the time of the accident 
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w1th respect to any person or organization legally automobile (other than an insured automobile) owned 
responsible for the use of such automobile, or with by the named insured or a ~elative. or through being 
respect to which there is a bodily injury liability bond struck by such an automobile; __ 
or insuranq_p.-OJ.icy__applicabLe_at_theJimiLOUhe____ -{b)-to-bodily-injury-to an insuraltWnh- respect to whtch 
accident, but the company writing the same denies such insured, his legal representative or any ~rson 
coverage thereunder, or entitled to payment under this coverage shall, wtthout 

(b) a hit-and-run automobile, written consent of the company, make any settlement 
but the term "uninsured automobile" shall not include: with any person or organization who may be legally 
( 1) an insured automobile or an automobile furnish~d for liable the.refor; . . . . 

the regular use of the named insured or a relattve, (c) so as to mure. d.rectly or t~d~rectly ~o ~~~ benefit .or 
(2) an automobile or trailer owned or operated by a self- any workmen s compensation or d1sab1hty benefets 

insurer within the meaning of any motor vehicle carrier or any person or organization qualifying as a 
financial responsibility law, motor carrier law or any self-insurer under any workmen's compensation or 
similar law, disability benefils law or any similar law. 

(3) an automobile or trailer owned by the United States Lfmlta of Liability. 
of America, canada, a state, a political subdivision (a) The limit of liability for uninsured motorists coverage 
of any such government or an agency of any of the stated in the declarations as applicable to "each person" 
foregoing, . is the limit of the company's liability for all damages. 

(4) a land motor vehicle or trailer if operated on ~ads or including damages for care or loss of services. because 
crawler-treads or while located tor use as a residence of bodily injury sustained by one person as the result 
or premises and not as a vehicle, or of any one accident and, subject to the above provision 

(5) a farm-type tractor or equipment designed for use respecting each person, the limit of liability stated in 
principally off public roads, except while actually upon the declarations as applicable to "each accident" is the 
public roads. total limit of the company's liability for all damages . 

.. hit-and-run automobHe" means an automobile w~ich including damages for care or loss of services, because 
causes bodily injury to an insured arising out of phys•cal of bodily injury sustained by two or more persons as 
contact of such automobile with the insured or With. an the result of any one accident. 
automobile which the insured is occupying at the ttme (b) Any amount payable under the terms of this Part 
of the accident, provided: because of bodily injury sustained in an accident by 
(a) there cannot be ascertained the identity of either the a person who is an insured under this Part shall be 

operator or the owner of such "hit-and-run reduced by 

automobile"; (1) all sums paid on account of such bodily injury 
(b) the insured or someone on his behalf shall have by or on behalf of (i) the owner or operator of 

reported the accident within 24 hours to a police. peace the uninsured automobile and (ii) any other person 
or judicial officer or to the Commissioner of M.ot~r or organization jointly or severally liable together 
Vehicles, and shall have filed with the company wtthln with such owner or operator for such bodily injury. 
30 days thereafter a statement under oath that the including all sums paid under Coverage A. and 
insured or his legal representative has a cause or (2) the amount paid and the present value of all 
causes of action arising out of such accid~nt •.or amounts payable on account of such bodily injury 
damages against a person or persons whose rdenti!Y under any workmen's compensation law, disability 
is unascertainable, and setting forth the facts rn benefits law or any similar taw. 
support thereof; and . . (c) Any payment made under this Part to or for any insured 

(c) at the company's request, the msur~d or h~s legal shall be applied in reduction of the amount of damages 
representative makes available for anspe~tton the which he may be entitled to recover from any person 
automobile which the insured was occupymg at the insured under Coverage A. 
time of the accident. . . . . (d) The company shall not be obligated to pay under this 

"occupying" means in or upon or entenng mto or ahghtmg coverage that part of the damages which the insured 
from. may be entitled to recover from the owner or operator 
"alate" includes the District of Columbia, a territory or of an uninsured automobile wh1ch represents 
possession of the United States, and a province of Canada. expenses for medical services paid or payable under 

Exclualona. This policy does not apply under Part IV: Part 11. 

(a) to bodily injury to an insured while occupying an Olhtrlnsurance.Withrespecttobodilyinjurytoaninsured 
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while occupying an automobile not owned by the named 
insured, the insurance under Part IV shall apply only as 
excess insurance over any other similar insurance 
available to such insured and applicable to such 
automobile as primary insurance. and this insurance shall 
then apply only in the amount by which the limit of liability 
for thiS coverage exceeds the applicable hmit of liability 
of such other insurance. 

Except as provided in the foregoing paragraph. if the 
msured has other similar insurance available to him and 
applicable to the accident, the damages shall be deemed 
not to exceed the higher of the applicable limits of liability 
of this insurance and such other insurance, and the 
company shall not be liable for a greater proportion of 
any loss to which this Coverage applies than the limit 
of liability hereunder bears to the sum of the applicable 
limits of liability of this insurance and such other 

insurance. 

Arbitration. If any person making claim hereunder and 
the company do not agree that such person is legally 
entitled to recover damages from the owner or operator 
of an uninsured automobile because of bodily injury to 
the insured. or do not agree as to the amount of payment 
which may be owing under this Part, then. upon written 
demand of either. the matter or matters upon which such 
person and the company do not agree shall be settled 
by arbitration in accordance with the rules of the American 
Arbitration Association. and judgment upon the award 
rendered by the arbitrators may be entered in any court 
having jurisdiction thereof. Such person and the company 
each agree to consider itself bound and to be bound by 
any award made by the arbitrators pursuant to this Part. 

Trust Agreement In the event of payment to any person 

under this Part: 
(a) the company shall be entitled to the extent of such 

payment to the proceeds of any settlement or 
judgment that may result from the exercise of any 
rights of recovery of such person against any person 
or organization legally responsible for the bodily injury 
because of which such payment is made; 

(b) such person shall hold in trust for the benefit of the 
company all rights of recovery which he shall have 
against such other person or organization because 
of the damages which are the subject of claim made 

under this Part; 
(c) such person shall do whatever is proper to secure and 

shall do nothing after loss to prejudice such rights; 
(d) if requested in writing by the company, such person 

shall take. through any representative designated by 
the company. such action as may be necessary or 
appropriate to recover such payment as damages from 
such other person or organization, such ac•ion to be 
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taken in the name of such person; in the event of a 
recovery, the company shall be reimbursed out of such 
recovery for expenses, costs and allorneys' tees 
incurred by il in connection rherewith; 

(e) such person shall execute and deliver to the company 
such instruments and papers as may be appropriate 
to secure the rights and obligations of such person 
and the company established by this provision. 

CONDITIONS 
(Unless otherwise noted, conditions apply to all Parts.) 

1. Polley Period. Territory. This policy applies only to 
accidents, occurrences and loss during the policy 
period while the automobile is within the United States 
of America, its territories or possessions, or Canada, 
or is being transported between ports thereof. 

2. Premium. If the named insured disposes of, acquires 
ownership of, or replaces a private passenger, farm 
or utility automobile or. with respect to Part Ill, a trailer, 
any premium adjustment necessary shall be made as 
of the date of such change in accordance with the 
manuals in use by the company. The named insured 
shall. upon request. furnish reasonable proof of the 
number of such automobiles or trailers and a 
description thereof. 

3. Notice. In the event of an accident. occurrence or loss. 
written notice containing particulars sufficient to 
identify the insured and also reasonably obtainable 
information with respect to the time. place and 
circumstances thereof. and the names and addresses 
of the injured and of available witnesses, shall be given 
by or for the insured to the company or any of ita 
authorized agents as soon as practicable. In the event 
of theft the insured shall also promptly notify the 
police. If claim is made or suit is brought against the 
insured. he shall immediately forward to the company 
every demand, notice. summons or other process 
received by him or his representative. 

If. before the company makes payment of loss under 
Part IV. the insured or his legal representative shall 
institute any legal action for bodily injury against any • 
person or organization legally responsible for the use 
of an automobile involved in the accident, a copy of 
the summons and complaint or other process served 
in connection with such legal action shall be forwarded 
immediately to the company by the insured or his legal 
representative. 

4. Two or More Automobile• - Part1 I, II and Ill. When 
two or more automobiles are insured hereunder, the 
terms of this policy shall apply separately to each. 
but an automobile and a trailer attached thereto shall 
be held to be one automobile as respects limits of 
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llabll1ty under Part I of this policy. and separate submit to physical examination by physicians selected 
automobiles under Part Ill of this policy, including any by the company when and as often as the company 
deductible provisions applicable thereto. may reasonably require. 

5 Assistance and Cooperation of the Insured - Parts The company may pay the injured person or any ; 
_f-and.llLT.he.insured-shalt.cooperate.w~th.the-company---·- --~--P-e(san_oLOrganlzation-rendering-the--serviceS;-and---·1--- ·· ---~----- -------~-·-----

and. upon the company's request. assist in making such payment shall reduce the amount payable l 
settlements. in the conduct of suits and in enforcing hereunder for such injury. Payment hereunder shall I 
any right of contribution or indemnity against any not constitute an admission of liability of any person t 
person or organization who may be liable to the or. except hereunder. of the company. ~ 
tnsured because of bodily injury. property damage or 8. Insured's Duties In Event of Loss- Part 111. In the J 
loss with respect to which insurance is afforded under event of loss the insured shall: 1 
thts policy: and the insured shall attend hearings and (a) protect the automobile, whether or not the loss 
trtals and assist in securing and giving evidence and is covered by this policy, and any further loss due 
obtaming the attendance of witnesses. The insured to the insured's failure to protect shall not be 
shall not. except at his own cost, voluntarily make any recoverable under this policy; reasonable 
payment, assume any obligation or incur any expense expenses incurred in affording such protection 
other than for such immediate medical and surgical shall be deemed incurred at the company's · 1 
relief to others as shall be imperative at the time of r~que~t: 1. 
acc1dent. (b) file w1th the company, within 91 days after loss, 

6. Action Against Company - Part 1. No action shall his s~orn proof of loss in such form and including 
lie against the company unless. as a condition such mformation as the company may reasonably 
precedent thereto, the insured shall have fully req~i~e and shall, upon the company's request, 
complied with all the terms of this policy, nor until exh1b1t the damaged property and submit to 
the amount of the insured's obligation to pay shall examination under oath. 
have been finally determined either by judgment 9. Proof of Claim; Medical Reports - Part IV. As soon 
against the insured after actual trial or by written as practicable, the insured or other person making claim 
agreement of the insured, the claimant and the shall give to the company written proof of claim, under 
company. oath if required, including full particulars of the nature 

Any person or organization or the legal represen- and extent of the injuries, treatment. and other details 
tative thereof who has secured such 1udgment or entering into the determination of the amount payable. 
written agreement shall thereafter be entitled to The insured and every other person making claim shall 
recover under this policy to the extent of the insurance submit to examinat•ons under oath by any person named 
afforded by this policy. No person or organization shall by the company and subscribe the same, as often as 
have any right under this policy to join the company may reasonably be required. Proof of claim shall be made 
as a party to any action against the insured to upon forms furnished by the company unless the 
determine the insured's liability. nor shall the company company shall have failed to furnish such forms within 
be impleaded by the insured or his legal representative. 15 days after receiving notice of claim. 
Bankruptcy or insolvency of the insured or of the The injured person shall submit to physical 
insured's estate shall not relieve the company of any examinations by physicians selected by the company 
of its obligations hereunder. whe~ and as often as the company may reasonably 

Parts II, Ill and IV. No action shall lie against the reqUJre and he, or in the event of his incapacity his 
company unless, as a condition precedent thereto, legal representative, or in the event of his death his 
there shall have been full compliance with all the terms legal representative or the person or persons entitled 
of this policy nor, under Part Ill, until thirty days alter to sue therefor, shall upon each request from the 
proof of loss is filed and the amount of loss is company execute authorization to enable the com-
determined as provided in this policy. pany to obtain medical reports and copies of records. 

7. Medical Reports; Proof and Payment of Claim- Part 10. A~pralsal- Part Ill. If the insured and the company 
II. As soon as practicable, the injured person or fall to agree as to the amount of loss, either may, within 
someone on his behalf shall give to the company 60 days after proof of loss is filed, demand an appraisal 
written proof of claim. under oath it required. and shall, of the loss. In such event the insured and the company 
after each request from the company, execute shall ~ach select a competent appraiser, and the 
authorization to enable the company to obtain medical appr~lsers shall s~lect a competent and disinterested 
reports and copies of records. The injured person shall umpue. The appra1sers shall state separately the actual 
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cash value and the amount of loss and tailing to agree 
shall submit their differences to the umpire. An award 
m writing of any two shall determine the amount of 
loss. The insured and the company shall each pay 
his chosen appraiser and shall bear equally the other 
expenses of the appraisal and umpire. 

The company shall not be held to have waived any 
of its rights by any act relating to appraisal. 

11. Payment of Lo11 - Part Ill. The company may pay 
for the loss in money: or may repair or replace the 
damaged or stolen property; or may, at any time before 
the loss is paid or the property is so replaced, at its 
expense return any stolen property to the named 
insured, or at its option to the address shown in the 
declarations. with payment tor any resultant damage 
thereto: or may take an or such part of the property 
at the agreed or appraised value but there shall be no 
abandonment to the company. The company may settle 
any claim for loss either with the insured or the owner 
of the property. 

Part IV. Any amount due is payable (a) to the insured, 
or (b) if the insured be a minor to his parent or guardian, 
or (c) if the insured be deceased to his surviving spouse. 
otherwise (d) to a person authorized by law to receive 
such payment or to a person legally entitled to recover 
the damages which the payment represents: provided, 
the company may at its option pay any amount due 
in accordance with division (d) hereof. 

12. No Benefit to BaiiH- Part 111. The insurance afforded 
by this policy shall not inure directly or indirectly to 
the benefit of any carrier or other bailee for hire liable 
for loss to the automobile. 

13. Subrogation - Parts I and Ill. In the event of any 
payment under this policy, the company shall be 
subrogated to all the insured's rights of recovery 
therefor against any person or organization and the 
insured shall execute and deliver instruments and 
papers and do whatever else is necessary to secure 
such rights. The insured shall do nothing after loss 
to prejudice such rights. 

14. Changes. Notice to any agent or knowledge possessed 
by any agent or by any other person shall not effect 
a waiver or a change in any part of this policy or estop 
the company from asserting any right under the terms 
of this policy: nor shall the terms of this policy be 
waived or changed, except by endorsement issued to 
form a part of this policy, signed by a duly authorized 
company representative. 

15. Aulgnment. Assignment of interest under this policy 
shall not bind the company until its consent is 
endorsed hereon; if, however. the insured named in 
Item 1 of the declarations, of his spouse if a resident 
of the same household, shall die, this policy shall cover 
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(1) the survivor as named insured, (2) his legal 
representative as named insured but only while acting 
within the scope of his duties as such. (3) any person 
having proper temporary custody of an owned 
automobile, as an insured, until the appointment and 
qualification of such legal representative, and (4) 
under division 1 of Part II any person who was a relative 
at the time of such death. 

16. Cancellation. This policy may be cancelled by the 
insured named in Item 1 of the Declarations by 
surrender thereof to the company or any of its 
authorized agents or by mailing to the company written 
notice stating when thereafter the cancellation shall 
be effective. This policy may be cancelled by the 
company by mailing to the insured named in Item 1 
of the Declarations at the address shown in this policy 
written notice stating when not less than ten days 
thereafter such cancellation shall be effective. The 
mailing of notice as aforesaid shall be sufficient proof 
of notice. The time of the surrender or the effective 
date and hour of cancellation stated in the notice shall 
become the end of the policy period. Delivery of such 
written notice either by such insured or by the 
company shall be equivalent to mailing. 

If such insured cancels, earned premium shall be 
computed in accordance with the customary short rate 
table and procedure. If the company cancels, earned 
premium shall be computed pro rata. Premium 
adjustment may be made either at the time cancellation 
is effected or as soon as practicable after cancellation 
becomes effective. but payment or tender of unearned 
premium is not a condition of cancellation. 

17. Cencellatlon by Company Umlted - Part I. After this 
policy has been in effect for sixty days or, if the policy 
is a rene'tyal, effective immediately, the company shall 
not exercise its right to cancel the insurance afforded 
under Part I unless: 
(1) the named insured fails to discharge when due 

any of his obligations in connection with the 
payment of premium for this policy or any 
installment thereof, whether payable directly or 
under any premium finance plan; or • 

(2) the insurance was obtained through fraudulent 
misrepresentation; or 

(3) the insured violates any of the terms and condi­
tions of the policy; or 

(4) the named insured or any other operator. either 
resident in the same household, or who customarily 
operates an automobile insured under the policy, 
(a) has had his driver's license suspended or 

revoked during the policy period, or 
(b) is or becomes subject to epilepsy or heart 

attacks, and such individual cannot produce 
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a certificate from a physician testifying to this 
unqualified ab1hty to operate a motor vehicle, 
or 

(c) is or has been convicted or or torfe1ts bail, 
-dUring the 36 monthsimmedlatelyprecedlng __ . 
the effective date of the pohcy or duung the 
policy period. for: 
(1) any felony, or 
(2) criminal negligence resulting in death, 

homicide or assault, arising out of the 
operation of a motor veh1cle, or 

(3) operating a motor vehicle while in an 
intoxicated condition or while under the 
influence of drugs, or 

(4) leaving the scene of an accident without 
stopping to report, or 

(5) theft of a motor vehicle. or 
(6) making false statements in an application 

for a drive(s license. or 
(7) a third violation, committed within a period 

of 18 months, of (i) any ordinance or 
regulation limiting the speed of motor 
vehicles or (ii) any of the provisions in the 
motor vehicle laws of any state, the 
violation of which constitutes a misde­
meanor, whether or not the violations were 
repetitions of the same offense or were 
different offenses. 

18. Declarations. By acceptance of this policy. the insured 
named in Item 1 of the declarations agrees that the 
statements in the declarations are his agreements and 
representations, that this policy is issued in reliance 
upon the truth of such representations and that this 
policy embodies all agreements existing between 
himself and the company or any of its agents relating 
to this insurance. 

In Wltnns Whereof, the company has caused this policy 
to be signed by its president and secretary, but this policy 
shall not be valid unless completed by the attachment 
of a declarations page. 

\:J.w.[n. 5C..1Jr. ~~ 
Secretary President 

VIRGINIA EXCEPTION - It is agreed that if the owned 
automobile is principally garaged in Virginia, the provision 
in the Collision Coverage that the deductible amount shall 
not apply to loss caused by collision with another 
automobile insured by the company is deleted. 
Form No. 1077 (10.86) VA 

Form No. 1024P (7-91) VA 
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GENERAL 
ATTACHMENTS 

ALL FORMS LISTED IN THE 
VIRGINIA PACKAGE MAY NOT 
PERTAIN TO YOUR POLICY. 
PLEASE REFER TO YOUR 
DECLARATIONS PAGE FOR 
APPLICABLE ATTACHMENTS. 
PLEASE NOTE ADDITIONAL 
MOTORCYCLE/MOTOR HOME 
SPECIFIC ATTACHMENTS MAY 
BE FOUND ON PAGES 51 TO 59. 
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IMPORTANT INFORMATION TO POLICYHOLDERS 

In lhe evenl you need lo conlacl someone aboul lh1s poltcy 
lor any reason. please conlacl your agenl If you have addlttonal 
qucshons you may conlacl lhe Progress•vc Compames at the 
tollowtng aadress and phone number. 

4461 Cox Road 
Glen Allen. Vtrg1ma 23060 

1·800-876·8012 

II you have been unable lo contacl or obtam satisfaction 
trom eilher your agent or us. you may conlact the Vrrgm1a 
Bureau of Insurance at. 

Properly and Casualty D1v1S10n 
Bureau of Insurance 

P 0 Box 1157 
R1chmond. V.rgm1a 23209 
1-800·552- 7945 (1n state) 

1-804·786·3471 (out of slalo) 

Wntten correspondence 1s preferable so that a record ot 
your inqUiry ts ma1ntamed When contact1ng your agent. 
Progresseve. or the Bureau ot Insurance. have your pohcy 
number available 

rorm No 8216 17·89) MEDICAUINCOME DISABILITY 
IMPORTANT NOTICE 

IN ADDITION TO THE MINIMUM INSURANCE 
REQUIRED BY LAW, YOU MAY PURCHASE ADDI· 
TIONAL INSURANCE COVERAGE FOR THE NAMED 
INSURED AND FOR HIS RELATIVES WHO ARE 
MEMBERS OF HIS HOUSEHOLD WHILE OCCUPY· 
lNG A MOTOR VEHICLE, OR IF STRUCK BY A 
MOTOR VEHICLE WHILE NOT OCCUPYING A 
MOTOR VEHICLE, AND FOR OCCUPANTS OF THE 
INSURED MOTOR VEHICLE. THE FOLLOWING 
HEALTH CARE AND DISABILITY BENEFITS ARE 
AVAILABLE FOR EACH ACCIDENT: 

A PAYMENT OF UP TO $2.000 PEA PERSON FOR ALL 
REASONABLE AND NECESSARY EXPENSES FOR 
MEDICAL. CHIROPRACTIC. HOSPITAL, DENTAL. 
SURGICAL. AMBULANCE. PROSTHETIC AND 
REHABILITATION SERVICES. AND FUNERAL 
EXPENSES RESULTING FROM THE ACCIDENT AND 
INCURRED WITHIN THREE YEARS AFTER THE 
DATE OF THE ACCIDENT; AND 

B. AN AMOUNT EQUAL TO THE LOSS OF INCOME 
UP TO $100 PER WEEK IF THE INSURED PERSON 
IS ENGAGED IN AN OCCUPATION FOR WHICH HE 
RECEIVES COMPENSATION, FROM THE FIRST 
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WORKDAY LOST AS A RESULT OF lttt: ACCIDENT 
UP TO THE DATE THE PERSONISAALE TOHF:TURN 
TO HIS USUAL OCCUPATION SUCH PAYMENTS 
ARE LIMITED 10 A PERIOD EXTENDINU ONE: YEAR 
FROM THE DATE OF THE ACCIDENT 

1r YOU DESIRE TO PURCHASE EITHER OR BOTH OF 
THESE COVERAGES AT AN ADDITIONAL PREMIUM. 
YOU MAY DO SO BY CONTACTING THE AGENT OR 
COMPANY THAT ISSUED YOUR POLICY 

I wm No 2063 ( 1-86) IMPORTANT NOTICE 

IN ADDITION TO THE INSURANCE COVERAGE 
REQUIRED BY LAW TO PROTECT YOU AGAINST A LOSS 
CAUSED BY AN UNINSURED MOTORIST 

IF YOU HAVE PURCHASED LIABILITY INSURANCE 
COVERAGE THAT IS HIGHER THAN THA 1 REQUIRED 
BY LAW TO PROTECT YOU AGAINST LIABILITY ARISING 
OUT OF THE OWNERSHIP, MAINTENANCE OR USE OF 
YOUR MOTOR VEHICLES COVERED BY THIS POLICY. 
AND YOU HAVE NOT ALREADY PURCtiASF.D UNIN· 
SURED MOTORIST INSURANCE COVERAGE EQUAL TO 
YOUR LIABILITY INSURANCE COVERAGE. 

YOUR UNINSURED AND UNDERINSURfD MOTOR­
IST INSURANCE COVERAGE HAS INCREASED TO 
THE LIMITS OF YOUR LIABILITY COVERAGE AND 
THIS INCREASE WILL COST YOU AN EXTRA 
PREMIUM CHARGE; AND 

2 YOUR TOTAL PREMIUM CHARGE FOR YOUR 
MOTOR VEHICLE INSURANCE COVERAGE WILL 
INCREASE IF YOU DO NOT NOTIF'I YOUR AGENT 
OR INSURER OF YOUR DESIRE TO REDUCE 
COVERAGE WITHIN 20 DAYS OF THE MAILING OF 
THE POLICY OR THE PREMIUM NOliCE. AS THE 
CASE MAY BE 

3 IF THIS IS A NEW POLICY AND YOU HAVE ALREADY 
SIGNED A WRITTEN REJECTION OF SUCH HIGHER 
LIMITS IN CONNECTION WITH IT. PARAGRAPHS 
1 AND 2 OF THIS NOTICE DO NOT APPLY 

tiJI (11-78) CUSTOMIZING EQUIPMENT 
EXCLUSION - AUTOMOBILE 

Any physical damage coverage alforded by lh1s policy 
IS subJeCt to the following add1t1ona1 exc1us1on 

Th1s 1nsurance does not apply to loss of. or damage to. 
any custom lurnishings or equipment 1ncludmg. bul not 
hm1ted to· 

1. special carpeting and insulation. furniture. bars or 
televiSIOn receivers: 
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2 fac1ht1es tor cookmg and slecpmg. mcludang 
enclosures. 

3 he1ght extcndang roots. 

4 custom murals. paantcngs. or other dt~cals or gra~hccs.,___~~~~~~~~-

cn or upon any PICkup. panel truck or van 

EI04a t9·71t SOUND RECEIVING AND TRANSMIT­
TING EQUIPMENT EXCLUDED 

It 1s agreed that any Phystcal Damage Insurance afforded 
by the pohcy 1s subJect to the follow1ng add thana I excluSIOn 

Th1s insurance does not apply to loss of. or damage to. 
any sound rece1vmg or sound rece1vcng and transm1ttmg 
CQUipmcru dcsrgned tor usc as a ci11zcns t,and rad10. two­
way mobile radiO or telephone. or scann1ng mo011or 
rcce1vcr. mcludmg any acccssones and antennas unless 
permanently mstalled in the opentng of the dash or console 
ol the automobile normally used by lhc motor vehccle 
manufacturer tor the rnstallataon at a radro 

A689H ( 1·88) UNINSURED MOTORISTS INSURANCE 

(Vrrgm1a) 
In cons1dcrahon of the payment at premtum and subJect 
to all of the proviSions ol th1s endorsement and to the 
applicable prov1S1ons of the policy. the company agrees 
wcth the named cnsured as follows: 

I. COVERAGE UNINSURED MOTORISTS 
(Damages tor Boddy InJury and Property Damage) 

The company wdl pay tn accordance with Sechon 
382·2206 at the Code ot Vrrg1ma and all Acts 
amendatory thereat or supplementary thereto. all 
sums wh1ch the rnsured or h1s legal representative 
shall be legally entailed to recover as damages from 
the owner or operator at an unmsured motor vehtcle 
because of bod1ly 1n1ury sustained by the insured or 
property damage. caused by acc1dent and ans1ng out 
ol the ownershtp. matntcnancc or use at such 
unrnsurcd motor vch1c1e 

Exclusions 
Thts 1nsurance does not appty· 

(a) to bod1ly enrury or property damage w1lh respect 
to wh1ch the 1nsured or hts legal representahve 
shall, Without wutten consent ol the company. 
make any selllement with any person or organ­
IZation who may be legally hable therelor: 

(b) to the hrst two hundred dollars all he total amount 
or all property damage as the resull or any one 
acc1dent. Th1s exclusion docs not apply 11 the 
owner or operator at the umnsured motor vehiCle 
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causulg the damage r;;m he 1clell!lllmt 

(C) so as to 1nure d1rect1y 01 mllucclly to llu~ hencllt 
or any msurer ol property 

II. PERSONSINSUAED 
Each or lhe lollowtng 1S an 1nsured under !Ius 1nsurance 
to the extent set lorth below 

(a) the named tnsured and. wh1le rcstllents of the 
same household. the spouse and rel<thves of 
etther. 

(b) any other person wh1le occupy.ny an tnsurcrt 
motor veh1cle. and 

(c) any person. w1lh respect to damages he 1s cnhtlecJ 
to recover because of bod1ly mrury to wh1ch th1s 
1nsurance applies susta1ned by an 1nsured under 
tal or (b) above 

Th1s 1nsurance applies separately wtth wspectto P.ac:h 
1nsured. except w1th respect to the h1mts of tho 
company's hab1hty 

Ill. LIMITS OF LIABILITY 
Regardless of the number of ( t) persons or organ· 
11at1ons who are msureds under thts 1nsurance. (?) 

persons or organizations who susta1n l.JOd1ly tnrury or 
property damage. (3) clauns made or swts tJrouyht 
on account of baddy 1n1ury or property damage. or 
(4) motor veh1cles to wh1ch th1s msurancc apphes. 

(a) lithe schedule or declarations md1cate sphl hm•ts 
ol hab1hty. the lim11 of hab•hly for bodily ulrury stated 
as applicable to "each pmson" •s the hnut olthe 
company's hab1hty for all damages because or 
baddy 1n1ury susta1ned by one person as I he result 
ol any one acc1dent anu. subtect to the above 
proviSIOn respecttng "each person ... the tum I of 
habrhty tor bOdily mrury slated as applicable to 
"each acc1denr· IS the total hnut of ltle comf>any·s 
habrhly lor all damages because ul bud1ly lllJWY 
sustarned by two or more persons as the result 
ol any one acc1dent. The hm1t ol hab1hty lor 
property damage slated as apphcabtn to "ettch 
acctdent"ts the total hm11 ott he cornJ.)any·s hab1hty 
lor all damages because of property damage to 
all property of one or more msureds as the result 
of any one acctdent 

(b) If the schedule or declaraltons tndtcatc a s1ngle 
1tm1t of ltabthty. the hmll of habthty staled as 
applicable to "each acctdent" ts the total hmtt ot 
the company's liability for all damages as the result 
of any one accident provtded such 1tm1t of habdtly 
shall fcrst prov1de the separate hmtts requrred by 
the Vcrg1n1a Motor Veh•cle Safety Responsibthty 
Act as stated rn the schedule or dcctar ahons. 
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(c) If cla1m is macle under lhrs tnsurance and clarm 
1s also made agarnsr any person or orgamzat1on 
who rs an msurcd under the boutly mrury liabrhly 
or property damage hab11ity coverage of the pohcy 
bocausc of bod•ly rnjury or property damage 
sustamed 1n au acctdent by a person who IS an 
ensured unuer lhts tnsurance. any payment made 
under thts rnsurance to or lor any such person 
shall be apphed 1n reduction of any amount whrch 
he may be enhlled to recover from any person 
or organizalton who rs an insured under the bodily 
mrury or property damage habthly coverages 

(d) Any amount payable under lh1S insurance 
because ot bodtly inJury or property damage 
sustarned •n an acc1denr by a person who rs an 
rnsured under thrs insurance shall be reduced 
by all sums pard because of such bodily intury 
or property damage by or on behalf ol the owner 
or operator or an uninsured motor vehicle. 

(e) Any amount recoverable as damages because 
of bodily trlJury or property damage sustained tn 
an acc1dent by a person who 1s an tnsured under 
lhts msurance shall be reduced by all sums paid 
because of such bodtly mjury or property damage 
by or on behall of any person or organrzat1on 
tOintly or severally liable together wtth the owner 
or operator of an unmsured motor vehrcle tor such 
bodrty in1ury or property damage tncludrng all 
sums pard under the bodily mtury or property 
damage coverage of the policy. 

IV. POLICY PERIOD; TERRITORY 
Thrs msurance apphes only to acc1dents wh1ch occur 
dunng the policy penod and withtn the Untied States 
of Amerrca, its terntones or possessrons. or Canada. 

V. DEFINITIONS 
When used tn reference to this tnsurance (including 
endorsements formrng a part of the policy): 

"bodrly inJury" means bodily tnJury. sickness or 
disease. tncludmg death. sustamed by a person who 
rs an msured under (a) or (b) of the Persons Insured 
provtsron: 

"htl·and·run vehtcle" means a motor vehicle which 
causes an accedent resulteng tn bodtly intury to an 
tnsured or property damage, provtdcd: 

(a) there cannot be ascertained the 1dentity of e1ther 
the operator or the owner of such motor vehicle; 
and 

(b) the insured or someone on his behalf shall have 
reported the accident promptly to either the 
company, or a law-enforcement oft1cer. 

"rnsured motor vehicle" means a motor vehrcle 
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reg1stered in Virginia w1th respect to which the 
bodtty 1n1ury and property damage llabthty 
coverage or the pohcy applies. but shall not 
rnclude a vehicle while berng used w1thout the 
perm1ss1on of the o_wn_er. 
"motor vehicle" means a land motor vch1clc or 
trader other than 
(a) a farm type tractor or other eqUipment 

des1gned lor use pnncipally orr publiC roads. 
while not upon public roads. 

(b) a vehicle operated on ra11s or crawler-treads. 
or 

(c) a vehicle while located for use as a residence 
or premises; 

"named insured" means the person named 1n the 
declarations of this policy and rncludes the 
spouse it a resident of the same household; 

"occupying" means in or upon. or entering into 
or alighting from; 

"properly damage" means inJury to or dcstrucllon 
of ( 1 ) an insured motor veh1cle owned by the 
named 1nsured or his spouse. if a res1dent of the 
same household. and the contents of such motor 
vehicle. and (2) any other property (except a 
motor vehicle) owned by an insured and located 
1n Virginia; 

"relative" means a person relaled to lhe named 
insured by blood. marriage or adoption who 1s 
a restdent or the same household; 

"uninsured motor vehicle" means: 

(a) a motor vehicle with respect to the owner· 
ship. maintenance or use of wh1ch there is. 
in at least the amounts spec1lied in the 
Vtrginia Motor Veh1c1e Safety Responstbihty 
Act. neither (i) cash or secunt1es on file w1th 
the Virginia Commissiqner of Motor Vehicles 
nor (ii) a bOdily inrury and property damage 
liability bond or insurance policy. applicable 
al tho lime ol lhe accident w1th msper.t to 
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VI. CONDITIONS 
A. Polley Provlatona 

None of the Insuring Agreemunts. E:.xcluslons. 
Conditions or other provisions of the policy shall 

apply to the •nsurance afforded by th1s endorse· 
ment excupt the Cond11tons "Nohce." "Insured's 
Dut•cs 1n lhc Event of Los;;." "Subrogation," 
"Changes:· "Ass•gnment:· "Cancellation" and 
"Declarations·· 

B. Premium 
II dunng the pohcy penod the number of msured 
motor veh1cles owned by the named msured or 
spouse and rcg1stered 1n V1rg1n1a changes. tho 
named Insured shall nohly the company durmg 
the policy penod ol any changes. and the 
premium shall be adjusted in accordance w1th 
the manuals m use by the company. If the earned 
premium thus computed exceeds the advance 
premium pa1d, the named ensured shall pay the 
excess to the company; it less.the company shall 
return to the named insured the unearned port1on 
pa1d by such 1nsured. 

C. Proof of Claim; Medical Reporta; Proof of Lou 
As soon as practicable. the insured or other 
person makmg claim shall g•ve to the company 
wntten proof of cta1m. under oath if required: 
including full partiCulars of the nature and extent 
of the intunes, treatment. and other details 
entering into. the determination of the amount 
payable hereunder. Proof of claim shall be made 
upon forms lurn1shed by the company unless the 
company shall have laded to furmsh such forms 
w1thin 15 days after receivmg notice of clatm. 

The inJured person shall submit to phys1ca1 
examinations by physicians selected by the 
company when and as the company may 
reasonably requ~re and he. or in the event of h1s 
Incapacity h1s legal representative. or in the event 
of his death h1s legal representative or the person 
or persons entitled to sue therefor, shall upon 
each request from the company execute author­
IZation to enable the company to obtain medical 
reports and copies of records. 

The msured or other person makrng cla1m for 
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tnsured shall t:l(hlbit the damaged property to the 
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2 when not tess than fifteen days lhcreallm such 
c<lnccllahon shall be f'llecllvt~. cl lhf• named 
cnsured falls to dcscharge wht!n c.JuP <lilY ol h•s 
ollllgahons 1n connection w11h the paynu!lll ol 
prermurn lor thiS policy or any ulslallnrenlthercol. 
whether payable to the Company or 11s agent 
Cllher drreclly or 1nd1rcct1y under auy prcnuum 
hnance plan or extens1on ot cred1t 

Not1CC to the 1nsured named rn limn 1 of lhf! 
declarations shall be ma11ed e1ther by t;crhlccatc.: 
ol ma111ng. prov1ded the Company has rctamed 
a duplicate cert1hcd copy of sa1d not•ce. or by 
mg•stered or certthed matl. pursuant to Scclcon 
38 2·2208 ol the Code of Vrrg1n1a The ptmc of 
surrender or the I' ellcctrve date I and hour I' of 
cancellation stated en the nohC(! shall become 
the end of the policy percod Oullvmy of such 
wrcttcn not1ce e11her by such 1nsurmJ. or h1s duly 
conshtuled attorney-In-tact. or by the ComJlany 
shall be eQuivalent to ma1llng 

H The lollowrng Cond1t10n 1s added or. •I thf' JlOhcy 
c:onta1ns a Cond1hon so enlttlnd. sut.h CorulltcrJJt ~~; 

replaced by the lollowrng 

Cancellation by Company Limited 
II lhts pohcy has been en ctlcct lor s•xty <Jays at the 
hmc notrcc of cancellation tS mach~d or delivered 01. 
11 th1s pohcy IS a renewal. ellcctrvc rnuned1alely. the 
company shall not exerc1se tts nght to cancel unless 

the named 1nsured latls to diSCharge when due 
any ot hts obhgattons 1n conncc.horl w1th thu 
payment of premrum tor thts pohcy or any 
1nstallment thereof. whether p<Jyable 10 the 
company or tiS agent c1ther drrcctly or 1ndtmct1y 
under any prem1um hnance plan or cxtcns10n ot 

credtt. or 

2 the named 1nsured or any other operator who 
wther res1des 1n the same houschoht or custorn· 
a11ty operates an automobtlc rrrsurcd under th•s 
policy has had h1s dnver"s hcense susj.>nnded or 
revoked dunng the pohcy per100. or. tf the policy 
IS a renewal. durrng rts pohcy pcrrod or the mnety 
days 1mmeorately precedrng thn last anntversary 
of the effective date. prov1ded. however. the 
Company shall have the nght to rnodrfy any 
phystcal damage coverage aflordnd by thrs policy 
(except coverage tor loss causccJ by colhs1on) 
by •ncluS10n of a deduCtible not Pxcccd1ng $1 00 

ThiS ConditiOn Shall apply IO PHC.h SUCCCSSrve 
policy period tor wh1ch the Company consents 
to renew or continue thiS po!1cy but noth1ng 1n 
thiS Cond1t1on shall obhgate the company to 
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rP.new or contrnuo lhrs pohcy 

C The lollowrng Corrctcl10n rs addeu 

Renewal 
II lhcs policy tS wrrltt~n lor a pohcy pcrrod of less than 
one year or wrthout a hxecJ uMprratJon date. the 
Company agrees that 11 well not cxf!fCISC rts rrght to 
rctusu to renew or continue the 1nsurance. except 
as of lhe end ot any s•x-month tnlerval of the orrgrnal 
etfm:lcve dale 

The company agrees that rl w1ll nut refuse to renew 
or conhnue thrs pohcy unless a wrrllen notrce of rts 
refusal to renew or c:ontrnue rs marled to the 1nsured 
named 1n Item I of the declarations. or the address 
shown •n lhts pohcy or least forty· hve days prror to 
the nxparahon dall! Not1ce to the rnsurcd named rn 
llnnr I ol the declarations shall b•~ rnarled e11her by 
cert1hcatc of marhng. provrded the Company has 
rclaured a duplicate ccrlthed copy of sard nohcc. or 
by reg1stmed or ccrtrhed matl. pursuant to Scchon 
38 '2 ·2208 of the Cuuc of Vrrgrnra Delivery ol such 
Wrtll1•n nohce ~hall he equtvctiCfll to marhny 

Such not1ce shall not be requrred 

I 11 the named 1nsurnd fatts to pay the prcnuum 
as reQu•red by the Company lor renewal or 
c:ont1nuancc of th1s policy 

2 tf the Company or 1ts agent achng on behalf of 
th<l Company has man1tested tis w1llrngness to 
rc •new by •ssurny or olterrng to 1ssue a renewal 
pohcy. certthcate or other evrdence of renewal. 
or has mamfostcd such 1nten1ton rn wuting to the 
111sured. or 

3 rf the namect 1nsured. or hrs duly constrtuted 
allorney-m-fact. has nohhed 1n wrrhng to the 
Company or 1ts agent thai he w1shes the pohcy 
to be cancelled or that he docs not wtsh the pohcy 
to be renewed or rf prror to the date of exprrat1on 
he falls to acc•~pt the otter of the Company 

A877 (6·66) ASSISTANCE AND COOPERATION OF 
THE INSURED 

(Automobile L•ab1111y Insurance) 
(V1rg1n1a) 

The fa1turc or refusal of the 1nsured to cooperate w1th or 
asstst ttw company whtch prctudtces the company's 
defense of an act10n for damages ausmg out of the 
operat1on or use of an au1omob1te shall conshtute non­
compliance w1th the rcqurrements of the pohcy that the 
ensured shall cooperate wtth and ass1st the company 
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A92~ (5 70) SOUND-REPRODUCING OR RECORD­
ING EQUIPMENT EXCLUDED 

·II· aa-agreed-1hat-such-lnsurance-al-tsaffordiiaoy-lfie 
policy under the Physical Damage Coverages Is 
subject to the following additional exclusions: 

The Insurance does not apply 

to toss ot or damage to any dev1ce or tnstrument 
des1gned tor the recordtng, reproducllon. or rccordcng 
and reproduction of sound unless such dev1ce or 
cnstrurnent IS permanently tnstalled 1n the autornoh1le. 

? to loss of or damage to any tape. Wlrt~. rec:ord d1sc: 
or other medium lor usc With any dev1cu or cnstrunumt 
descgned tor the record1ng. rcproductccm. or rccordtng 
and rcproductcon of sound 

A799F (7-9t) FAMILY AUTOMOBILE FORM 
VIRGINIA AMENDATORY 
ENDORSEMENT 

It IS agreed that. 

PART I 
The lcrst paragraph at "Persons tnsurccJ" 1s amended 
to read 

Persons Insured 

The tonow1ng are msureds under Part 1 

(a) wcth respect to the owned automobile. 

( 1 ) the named 1nsured and any res1dent of the 
same household. 

(2) any other person us1ng such automobcle w1th 
the permiSSIOn of the nameu msured. 
provided h1s actual operatcon or (1l he cs not 
operahng) h1s other actual usc thcreol 1s 
wllhm the scope at such pernuss1on. and 

(3) any other person or organczatcon but only w1th 
respect to h1s or 1ts hab1hty twcausr~ ol acts 
or onusscons ol an tnsurcd uiHit:r (il) ( 1 1 ur 
(2) above: 

(b) w1th respect to a non-owned automobclu. 

( 1 1 the named msured. 

(?I any relatcvo. but only w1th H!SJit~cttu a P"vah~ 
passenger automobile or tra1ler. 

prov1ded his actual operation or (1l he IS not 
operatmg) the olher actual usc thereof 1s w1th 
the perm1ss1on. or reasonably believed to be 
w1th the permiSSIOn. ot the owner and IS w1th1n 
lhe scope ot such pcrm1sscon and 
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(3) any other pr.rson or organc1atcon not owncng 
or hucug the autontobclo hut only w1th rr:spcct 
to h•s ur cts hab1hty because ot acts or 
orntsscons ot an msurcd under (b) ( 1) or (2) 

abo~~--------------------------

2 The delcnclcon ol "owned automoh!lc" 1S amended to 
read 

"owned automobile" means 

(a) a pnvate passenger. farm or uhllty automobile 
descnbed cn th1s pohcy lor which a specclcc 
prem1um charge md1cates that coverage •s 
a !lorded. 

(b) a trader owned by the named ensured. 

(c) a puvate passenger. farm or utthty automobile 
ownershcp ol wh1ch cs acqurrod by the named 
msured duung the pohcy percod. prov1ded 

( t ) rt replaces an owned automobile as dehnel1 
cn (a) above. or 

(2) the company 1nsures all prcvatc passenger. 
tarrn and ulthty automolJctes owned by tho 
named cnsured on the date of such acqUI· 
s1tron and the named rnsured nohhes the 
company duung the pohcy peuod or w1thcn 
30 days after the date of such aCQUISition 
of h1s etcctton to make th•s and no other 
policy •ssued by the company applicable to 
such automobile. or 

(d) a temporary substctute automobile. 

3 The dehn111on ol "temporary subslttute automobile· 
IS amended to read 

"temporary sulJst1tute automobrle" means any 
automobile or lracter. not owned by tho named 1nsured. 
while temporauly used w1th the permiSSIOn ot the 
ownor as a substitute lor the owned automobile or 
trailer when wrthdr<twn from normal use because at 
1ts breakdown. repa1r. serv1cmg. toss or destruction. 

4 Tho dolln1110n ot "farm automobcle" 1S amended to 
rmuf 

"farm automobcte" means an automobile of the truck 
typo not used lor bustness or conunercral purposes 
other than larrmng. 

5 Thn delrn1110n of "ullhty automohrlo" cs amended to 
read 

"uhhty automobrle" means an automobile. other than 
a farm automob1le. of the prck-up body. sedan dehvery 
or panel truck type not used lor business or 
commerc1al purposes; 

6 Exclus1on (g) and (h) are amended ar.d a new 
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c~tr.luseon 15 added to read 

tTh•s policy does not apply under Part I 1 

(g) to any automob1le or traelcr while rna1ntaened or 
used by any person wh1tc such person 1s 
employed or othcrw1se engaged •n the automobtlu 
buseness to the extent that the hrnels ot habehly 
tor th1s policy exceed the hnuts of habehly wqun1Jd 
by the V1rgen1a ftnanc1al rt~spons1bthly law. bulllus 
cxctus1on (g) does not apply to the rnoentcnance 
or use of an owned automobile by 

( 1 ) the named ensured. or 

(2) dtrectors. stockholders. partners. agents or 
employees of the named tnsured. or 

(3) a restdent or the same household as a person 
descnbed in ( 1) or (2) above 

(h) to a non-owned automobile while ma1ntamed or 
used by any person whtle such person •s 
employed or otherwise engaged tn any bustncss 
or occupatcon of the msureu. except the auto­
rnobtle business. but thts exctuseon (h) <loes not 
apply to a private passenger autornobtle operated 
or occupted by the named tnsured or by hts puvate 
chauffeur or domest•c servant. or a tratler used 
lherewtlh or wtlh an owned aulornobelc 

(J) to the ownershtp, matntenance. opcrat•on. use. 
loadsng or untoadtng ol an autornobele ownershep 
of whsch tS acquired by the named ensured dureng 
the pohcy period or any temporary substetute 
automobsle therefor, tl the named ensured has 
purchased other automobile habehty ensurance 
applicable to such automobsle tor whech a spccehc 
charge has been made 

PART II 

The Expenses For Medtcat Serveces portton of the pohcy 
•s deleted tn tiS enttrely and replaced by the lolloweng 

When a spectlic premium charge •s shown en the 
declarations lor Sectton I and/or Sechon 11. the company 
agrees wtth the named insured. subJeCt to all the provestons 
ol the pohcy except as modelled hereen. as follows 

Section I 
Medical Expense Benefit• 

The company well pay. en accordance weth Scr.ltons 
38 2-2201. or 46.2-465 of the Code of Vtrgtma. to or on 
behalf of each tnJured person. medtcal expense benefits 
as a result ol bodily tnJury caused by accedent and auseng 
out ol the ownership, maintenance or usc or a motor vchtclc 
as a motor veh•cte 

Exclualons 

Thes msurance does not apply. 
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(a) to bodely tnturv sustaened by any person who 
tnlcmhonally causes tntury to hunsell. 

(b) to bodtly tntury sustaened by any person to the extent 
that henehls therefore are rn whole or 1n part payable 
under any workmen·s compensahon Jaw. employer's 
d1sab•ltly benehts taw or any other s1nutar law. 

(c) to bodtly en1ury suslallled while occupyeng the •nsurcd 
motor vehrcle wh•le used as a public or hvery 
conveyance. but th•s cxcluston does not apply wrth 
respect to any rnsured motor veheclc designated •n 
the policy as a public or hvery conveyance: 

(d) to bodily •nJury sustatned by any person whrle 
occupyrng a motor vehrcle. unless such person has 
or reasonably beheves he has the permission ot the 
owner to use such motor vehtcle and the use rs welhtn 
the scope ol such r)ermrss•on. 

(e) to baddy rn1ury sustaened by the named rnsured or 
any relateve whtle OCGupyrng any motor vehrcle owned 
by or lurntshed or available for the regular use of such 
named rnsured or relateve and whtch es not an rnsured 
motor vehrcle; 

(f) to bodily tnjury due to war whether or not declared. 
crvtl war. tnsurrechon. rebelhon or revolutron. or any 
act or condition tnctdent to any ot the foreg01ng 

Definition• 

The dehneteons under Part I of the pohcy apply to Part 11 
except as modtlted herem. 

"baddy tntury" means bodily rnJury. seckness or dtsease. 
encludeng death resulleng lherelrom. 

··rnJured person" means 

(a) the named rnsured or any relaltve who sustatns bOdtly 
1n1ury whtle occupytng a motor vehecte. or rl struck by 
a motor vehecle while not occupyeng a motor vehtcle. 

(b) any other person who sustarns baddy InJury while 
occupytng 

( 1 ) the ensured motor vehrcle. 

(2) a non·owned automobtle whtch the named 
ensured or retattve •s operating. or 

(3) a temporary substtlute automob•le. 

"insured motor vehrctc" means a motor vehtcle welh 
respect to whrch 

(a) the named ensured es the owner. and 

(b) the bodrty inJury ltat>ehty or the property damage habthty 
msurance of the pohcy apphes. artd 

(c) the msurancc undor thrs coverage applies and tor 
whech a spec•hc premeum has been charged. 

"medtcar expense" means all reasonable and necessary 
expenses lor medtcal. hospttal. chtropracttc. x·ray. 
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protcss•onat nurstng. dental. surg•c.at. ambulance. 
prosthellc and rchabthtattcm servtces. <trHI lunt!rat 
expnnses. tncurrcd w1th1n three years alter thu Oate ul 
the acc•ttent. 

·medtcat expense tnsurance·· means any motor vchtctc 
IOSUTaOl.ClJTOVI01nq1mlmfifS lor lllC(fiUil CXjlf!llSI~S Without 
regard to fault. 

"motor vehicle'' means a self-propelled land motor vchtclc 
or !ratter other than (1) a farm type tractor or other self· 
propelled equtpmcnt desegned tor use pnnctpally off pubhc 
roads. whtte not upon public roads. (2) a vehtcte operated 
on ratts or crawler treads. or (3) a vehicle located tor usc 
as a restdence or premtses; 

"named msured" means the endtvidual or orgamzahon 
named •n llem 1 of the dectaralions. 

·non·owned automobile" means a motor vchtcle wh1ch 
es not 

(a) used as a public or livery conveyance. or 

(b) owned by or turmshed or available tor the regular usc 
ol etlher the named ensured or any relahvc. or 

(c) a temporary subshtute automobtlc. 

"occupymg·· means tn or upon or enterrng or ahghteng from. 

"retattve" means a person related to the named insured 
by blood. marriage or adoption. includtng wards or foster 
children. who •s a resedent of the same household as the 
named insured. 

Limits of Llabllltr 

Regardless of the number ot 

1 persons or organ•zallons who arc 1nsumds under th1s 
pohcy. 

2 persons who susta•n bod1ty InJury. or 

3 cla•ms made or su1ts brought on account ol bodtly 
InJury. 

the company's habihty tor MEDICAL EXPENSE BENEFITS 
to or on behalf of any one person who sustams bod1ly 
entury shall not exceed: 

(a) the 1tm11 of habihty for Med1cat Expense Bcncltts stated 
m the dectarat1ons as applicable to each InJured 
person when there IS only one ulsurnd motor vehtctc. 
or 

(b) the sum of the h1ghest hnuts ot hab•hly tor Mcdtcat 
Expense Benef1ts stated tn the declarahons as 
applicable to each mJured person tor each insured 
motor vehccte up to a maxtmum of 4. when the mcdecal 
expense costs incurred by the cn1ured person excned 
the hmtl ot habtlity tor any one vehicle so ensured 

If other vahd and collectible medical expense msurance 
1s applicable to the bodtly tnJury ot an EnJured person. the 
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benefits shalt be patd accord1ng to the followeng order of 
JmOrtty 

r 

(a) thn med1cal expense msurancn of the owner of the 
motor veheclc the~ 1n1ured person was occupytng at 

._____lhu__tunc .... oLihO-aE€tdent- f ---

(b) the rned•cal expensH ensurancc of tho operator of the 
motor veh•cle lhu en1ured person was occupytng at 
the Ierne ol the acctdenl 

(c) the medical expense 1nsurance ot the 1n1ured person 

However. en no event shall any in1ured person collect more 
than h1s actual med1cal expense encurred as a result of 
an accedent from lhts or any other motor veh1cle ensurance 
pohcy or comb1natton of such pohcees proveding med1ca1 
expense 1nsurance applicable to such accident. 

Section II 
Income Loss Benefits 

The company wrll pay, en accoroance wrlh Sections 
382-2201 or 46 2·465 of the Code of Vtrgema. to or on 
behalf of each injured person. mcorne toss benefits as 
a resull of bodrly en,ury caused by acc1dent and artstng 
out of the ownershep, marntenance or use of a motor vehecte 
as a motor vehrcle 

Exclusions 

The exclus1ons contaened in Sechon I also apply to 
Section If and the cnsurance under Seclton II does not 
apply to bodely inJury sustarned by any person in the course 
ol his occupation whele engaged ( 1 ) en dulles incedent to 
the operalton. toadcng or untoadtng ol. or as an asstslant 
on a pubhc or hvery conveyance or commerc1al automo· 
bele. or (2) en dulles cncrdent to the repaer or serv1ctng of 
automobeles 

Definitions 

The deftneteons under Section I apply to Section II and 
under Section II 

"tncome toss" means an amount equal to the loss of 
rncome incurred by an 1n1ured person usually engaged 
rn a remunerahve occupalton. wllhtn one year alter the 
date of the acc1dent. and as a result of d1sabehty caused 
by the acctdent 

"rncomc toss ensurancc" means any motor vehecte 
ensurance prov1dtng benefits lor rncome loss. 

Llmlls of Liability 

Regardless of the number of. 

1 persons or organczateons who are rnsureds under lhts 
pohcy. 

2 persons who suslatn bodily tnJury. or 

3 clarms made or surts brought on account ot bodily inJury. 

the company's habehty tor INCOME LOSS BENEFITS to 
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or on behalf of any one person who sustarns hod1ly cntury 
111 any one motor vchccle accc<Jcnt shall out cx..;c<.·ll 

(a) $100 per week tor income Joss when there IS only 
one 1nsured motor veh1c1e. or 

(b) $100 per week tor encome loss. mull1phed by the 
number of insured motor vehicles up to a maxrmum 
ot 4. when the 1ncome loss rncurred by the intured 
person exceeds the hmrt ol hability tor any one vehicle 
so insured 

In no event shall the limit ot liability exceed $400 per week 
lor any one inJured person 1n any one accident Income 
loss is computed trom the first work day lost as a result 
of the acccdent up to the date the in1ured person is able 
to return to hts usual occupation or the dale of death of 
such intured person. whichever occurs hrst 

II other valid and collectible income loss insurance is 
applicable to an enjured person. the benehts shall be pard 
according to the following order of priority: 

(a) the income toss insurance of the owner of the motor 
veh1cle the injured person was occupy1ng at the lime 
of the accident; 

(b) the income toss insurance of the operator of the motor 
veh1cte the inrured person was occupyrng at the hme 
of the acccdent: 

(C) the 1ncome toss insurance of the 1n1ured person. 

However. 1n no event shall any tnjured person collect more 
than his actual income toss incurred as a resull of an 
accident from this or any other motor veh1cle insurance 
pohcy or combination of such pohc1es provcdrng tncome 
loss rnsurance applicable to such acccdent. 

Any payments made by the company under this insurance 
shall be applied in reduction of the amount of damages 
which because of bodily intury sustacned '" the same 
accident, such injured person may be entttled to recover 
from the company under insurance afforded by thts policy 
tor bodily InJury liability or protect1on agamst unmsured 
motonsts. 

CONDITIONS 

The Conditions of the policy apply to Part II except as 
modified here1n: 

t . Notice. In the event of an accident. the company 
requ~tes that wntten nohce con1am1ng parteculars 
suftictent to identity the injured person and also 
reasonably obta1nable inlormahon respecting the lime. 
place and circumstances ot the accident shall be 
given by or on behalf of each inJured person to the 
company or any of its authorized agents as soon as 
practicable. The failure or refusal of the inJured person 
to give such not1ce shall not reheve the company of 
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1ts ohh~ahon to pay unless suc:h farluru or refusal 
prt!luclrccs the c:umpimy 111 cstahh~hrng the vahd1ly 
of a11y clatm under lhrs coverage II any tn1ured person 
or h1s legal represcntahve shall mstttute legal act1on 
to weaver damages tor bodrty mtury agatnst a person 
or orqan1za1ton who rs or may IlL' liable to tn tort 
there tor. a copy ut the summons and compla•nt or 
other process served rn connection wtth such legal 
action shall be forwarded as soon as practicable to 
the company by such •ntured person or h1s legal 
representative 

2 Action Against Company. No action shall he agamst 
thn company unless as a condrteon precedent thereto, 
there shall have been tun comphanr.e wtlh all the terms 
of th•s 1nsurance 

3 Medical Reports; Proof of Claim. As soon as 
practicable the 1n1ured person or someone on h1s 
behalf shall g1ve to the company wullen proof of cta1m 
under oath. tl requrred, cncluding lull particulars of the 
nature and extent ot the 1n1uues and treatment 
rece•ved and contemplated and such other tnforma· 
han as may ass1st the company 1n determtntng the 
amount due and payable The 1n1ured person shall 
submtt to physrcal exam1nat1ons by phys1c1ans 
selected by the company at the expense ot the 
company when and as often as the company may 
reasonably requrre 

The 1n1ured person. or rn !he event of h1s incapactly 
or death. hts legal representative. shall upon each 
request from the company execute authonzahon to 
enable the company to obta1n med1cal reports. cop1cs 
of records anll tnformatcon wtth respect to loss ot 
mcome The company may reqwe that the 1n1ured 
person. as cond•tton tor rece1vmg income loss 
benefits. cooperate tn turnish1ng the company 
reasonable med1cal proof of h1s tnabll1ty to work 

4 Polley Period; Terrllory. This 1nsurance applies only 
to acc1dents whrch occur durmg the pohcy penod 
w1th1n the Untied States of Ameuca. tiS terutones or 
possess1ons. or Canada 

5 Subrogation. In the event ol any payment under 
Scctton II - Income Loss Benehts. the company shall 
be subrogated to all the 1n1ured person·s rsghts of 
recovery therefor aga1nst any J,Jerson or organ1zateon 
and the 1n1ured person shall C)(ccute and dehvur 
Instruments and papers and do whatever else 1s 
necessary to secure such rights The InJured person 
shall do noth1ng after loss to pre1ud1CC such ughts 
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PART Ill 

The Comprehens1ve insunng agreement 1s amended 
to read as follows: 

Coverage 0 ( 1) - Comprehensrve (excludtng Collisron) 

---To pay for toss caused other than by colhsion 
to the owned automobile or to a non-owned 
automob1le. For the purpose of th1s coverage. 
breakage of glass and toss caused by missiles. 
falling objects. fire. theft or larceny, explosion. 
earthquake. windstorm, hail. water, llood. mali­
cious m1schief or vandalism. riot or civil com­
motion. or colliding with a bird or an1mat. shall 
not be deemed to be toss caused by collision. 

2 The preamble to the '"Definitions'' provisions is 
amended to read: 

Defmillons. 

The definitions of ··named insured." "relative." 
''temporary substitute automobile,'' ··pnvate 
passenger automobile,'' ''farm automobile:· 
'"utility automobile." "automobile business:· 
"war,'" and "owned automobile" 1n Part I apply 
to Part Ill. but "owned automobile·· does not 
include, under Part Ill, (1) a trailer owned by the 
named insured on the effective date of this policy 
and not described herein. or (2) a tra1ter ownersh1p 
of which is acquired dunng the policy penod 
unless the company insures all private passenger. 
farm and utility automobiles and trailers owned 
by the named insured on the date ol such 
acquisition and the named insured not1fies the 
company during the policy period or with1n 30 
days after the date of such acquisition or h1s 
election to make this and no other policy issued 
by the company applicable to such trailer. 

3 The definition of "insured" is amended to read: 

"tnsured'' means 

(a) with respect to an owned automobile 

( 1 ) the named insured. and 

(2) any person or organization (other than a 
person or organizahon employed or other­
WISe engaged in the automob1le busmess or 
as a earner or other ba11ee for hire) mam· 
taining. using or having custody of said 
automobile with the express or implied 
permiss1on of the named insured and within 
the scope of such permission. 

(b) with respect to a non-owned automobile, the 
named insured and any relative while usmg such 
automobile, provided his actual operat1on or (if 
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he ts not operahng) the other actual use thereof. 
1s w1th the express or 1mphcd permiSSIOn. or 
reasonably behoved to be with the permass1on. 
or the owner and as wathm the scope ot such 
p~rmasSJOrJ... ________________ _ 

4. Exctus1on (c) 1s amended to read. 

Thas pohcy does not apply under Part Ill 

(c) to toss to a non-owned automobale arising out 
of ats use by the insured while he is employed 
or otherwise engaged in the automobile business; 

CONDITIONS 

t. The "Prem1um" Cond1tion is amended to read: 

Premium 

If the named insured dasposes of. acqUires ownersh1p 
or. or replaces a pravate passenger. farm or ulihty 
automob1le or. w1th respect to Part Ill, a trailer. any 
premaum adtustment necessary shall be made as of 
the date of such change in accordance wrth lhe 
manuals in use by the company. The named insured 
shall. upon request. furnish reasonable proof of the 
number of such automobiles or trailers and a 
descnplion thereof. 

2. The "Assistance and Cooperataon'' Condition is 
amended to read· 

A11l1tance and Cooperation of the Insured 

Parts I and II - The ansured shall cooperate w1th the 
company and upon the company's request. assist en 
makang settlements. 1n the conduct of su1ts and an 
enforcing any right of contnbulion or indemnity agamst 
any person or orgamzallon who may be hable to the 
insured because of bodily injury. property damage or 
loss with respect to wh1ch insurance is afforded under 
thas pohcy, and lhe insured shall attend hearings and 
trials and assist in secunng and giving evidence and 
obtaanmg the attendance of witnesses The insured 
shall not. except at has own cost. voluntarily make 
any payment. assume any obhgallon or incur any 
expense other than tor such immediate medical and 
surgical relief lo others as shall be imperative al the 
time ol accident 

E139a (7·91) AUTOMOBILE 
NAMED NON-OWNER COVERAGE 

This coverage is subject to all the provis•ons of the policy 
wtth respect to individuals and coverages cndicated in the 
declarations except as modclied below: 

A. DEFINITIONS: 

When used tn this endorsement: 
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"owned automobile'' means a pflvate passenger. 
tarm or ut1hly automob1IC, owncrsh1p ot wh1ch IS 

acqUired by the named msured dunng the policy 
perrod. prov1dcd the named msured not1hes the 
company w1th1n 30 days after the date ol iiCfiUISihon. 
hut th1s msurance docs not apply 11 other •nsurance 
applies to the named 1nsured w1th respect to thl~ newly 
acquued automobile 

B PART I, LIABILITY 

The dehnll•on of "Persons Insured" as used 1n Part I. 
L•ablhty. IS replaced by the lollow1ng 

"Persona Insured" means 

(a) the named 1nsured or any other md1V1dua1 named 
1n the declarations lor tho ma1ntenance or usc 
ot any automobile or trader. 

(b) any other person usrng an owned automobile wrth 
the perm1sseon of the named 1nsurcd prov1ded 
hrs or her actual operat1on or (1l he or she 1s 
not operating) the other actual use thereof 1s 
w1thm the scope of such pcrmissron. and 

(c) lor any automobile or trailer. other than the owned 
automobile, any person or organ1za110n but only 
wrlh respect to legal respons1b1hly tor acts or 
om1SS10ns ol the named 1nsurcd or any rnd1v1dual 
hsted 10 the declaratrons lor whom coverage 1s 
afforded under th1S Part. Th1s prov1S10n applies 
only 11 the person or organ1zahon docs not own 
or h~re the automobile or tra11er 

C PART II, MEDICAL EXPENSE AND INCOME 
LOSS BENEFITS 

The defrnihon ol "InJured person" 1S deleted and 
replaced by the following· 

"InJured person" means 

(a) the named 1nsured or any other rndrvrdual named 
tn the declarations. whde occupytny or as a 
pedestrian when struck by a motor veh1cle 

(b) any other person while occupymg an rnsured 
motor vehrcle. 

0 PART IV, PROTECTION AGAINST UNINSURED 
MOTORISTS 

The defrnillon of Insured as used 1n Part IV. 
Protect1on Agamst Unmsured Molortsts. IS 
replaced by the following 

"Insured" means 

(a) the named insured or any other tndrv1dual 
hsted rn the declarahons. 

(b) any other person whrle occupyu•y <m tnsurcd 
automobile. 
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(c) any person. wtlh respect to damages he or 
she rs enhllm.l to recover because of baddy 
tnJury to whtch lh1s coverage apphes sus· 
larned by a porson descrtbu<J tn (a) or (b) 
above 

2 Tht~ dcflntllon or "un1nsurcd automobile" as used 
1n Pari IV. Protcct1on Agamst Untnsured Motonsts. 
15 replaced by the tollowtng 

"unlnaured automobile" means a land motor 
vctucte or tra1ler ot any type 

(a) to which there IS no bod1ly •ntury hab1hty bond 
or pohcy applicable at the t1me ol the 
accrdent or to whrch there 1s. rn at least the 
amounts spcc1hed by the hnanc•al rcspon· 
s1b1hty law ol the slate in wh1ch the 1nsured 
resrdes. no bodily inJury 1tab1hty bond or 
ensurance pulley applicable at the hme olthe 
accrdent w1th respect to any person or 
organizatron legally respons1ble lor the use 
of such automobile. or w1th respect to whrch 
there IS a bodily injury hab•llty bond or 
msurance poltcy applicable at the hme of the 
accident but the company wrehng the same 
den1es coverage thereunder or IS or 
becomes 1nsulvent; 

(b) whrch IS a hlt·and-run veh1clc whose owner 
or operator cannot be edent1hed and wh1ch 
hils ( t ) the named msured or any other 
1ndivrdual named rn the dectaratrons. (2) an 
automobile wh1ch the named •nsured or any 
other mdrv~tJual named en the dec1ara11ons 
1s occupyrng. or (3) the owned automobile. 

A979a (6· 73) OUT-OF-STATE 
INSURANCE ENDORSEMENT 

Ills agreed that. sub1ectto all the prov1s1ons ol the pohcy 
except where modefted herem. the lollow1ng proves1on IS 
added 

II. under the prov1seons olthe motor vch1clc hnanc1al 
respons1bdety law or the motor vehecle compulsory 
cnsurance law or any sem•lar law of any state or 
prov1ncc. a non-res1dent 1s reqUtrcd to maintam 
ensurance weth respect 10 the operahon or use of a 
motor vehecle en such state or provtnce and such 
1nsurance reqwremcnts are greater than the msur· 
ancc prov1ded by the policy. the hm1ts of the 
Company's hab1hty and the krnds ol coverage allorded 
by thH pohcy shall be as set forth 1n such law. en 
heu olthc msurance otherw1se prov1dcd by the pohcy. 
but only to the extent rcquered by such law and only 
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w1lh respect to the operation or usc ot a motor vehicle A motor vch1clc 15 "under insured" when. and to 
1n such state or prov1nce. prov1ded that the 1nsurancc the extent that. the total amount of bodily 101ury 
under this provtston shall be reduced to the extent and property damage coverage applicable to the 
thalthereisothervalidandcollechbletnsuranceunder operation or usc of the motor vehicle and 

·---lh•s-or-any--other-motor··vehicte-insurancc-pohcy~tn ·avatlable-torpaymenr-torSuch-llodtly tn1ur-y..._,o-r --
no event shall any person be entitled to recc1ve property damage. Including all bonds or depoSils 
duplicate payments for the same elements of loss. of money or securihes made pursuant to Arltcle 

E053d C7-89) SUPPLEMENTARY UNINSURED 
MOTORISTS INSURANCE 

(Bod1ly Injury - Property Damage - lim11s -
Underinsured Motorists) 

(Virg1ma) 

II •s agreed that. wtlh respect to such msuranc:e as 1s 
attorded by the policy for damages because ot bod•ty tnJury 
and property damage caused by acccdent and ar•s1ng out 
of the ownersh1p. maintenance or use of an unmsured 
motor veh1cle, subd1v1sion ( 1) of the definitiOn of "uncnsurcd 
motor vehtcle" IS amended to mclude "undennsured·· 
motor veh1cle. subject to the follow1ng prov1s•ons 

I II lim1ts of liability for such insurance arc stated in 
the schedule of this endorsement or in the decta­
ra11ons. and subJect to 2. below: 

(a) the split hmits so stated as applicable to bodily 
m1ury tor "each person"/"each accedent" and 
property damage tor "each accedenr· shall apply 
tn lieu of any limits therefor stated elsewhere 1n 
the policy. and subject to all the terms ol the 
pohcy having reference thereto. shall be the total 
limit ot the Company's hab1lily for all damages 
because of bodily injury and property damage 
as the result of any one acc1dent ansmg out ol 
the ownership, maintenance or use ol un•nsured 
motor vehicles; or 

(b) the single lim1t so stated as applicable to bod1ly 
1n1ury and property damage tor "each acc1denr· 
shall apply in lieu ot any 1tm1t therefor stated 
elsewhere in the pohcy. and subJect to all the 
terms of the policy having reference thereto. shall 
be the total limit ot the Company's hab1hty lor 
all damages as the result of any one acccdent 
aristng out of the ownership, matntcnance or usc 
of unensured motor veh1clcs. prov1ded such hm1t 
of liab11tty shall hrst prov1de the separate hmtts 
reqUired by the Virgtma Motor Vchtclc Safety 
Respons1bthty Act as stated 10 the schedule ot 
th1s endorsement or in the declarattons 

2 When used tn reference to this insurance (Including 
th•s and other endorsements torm1ng a part of the 
pohcy): 
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15 ot Chapter 3 of Tille 46.2 of lhe Code of Virgin1a 
(Sechon 46.2-435 et seq.), is less than the total 
amount ot un1nsured motorist coverage afforded 
any person inJured as a result of the operahon 
or use of such vehtcle. 

"Available lor payment" means the amount 
of liability msurance coverage applicable to 
the clatm of the injured person tor bodily 
InJUry or property damage reduced by the 
payment ot any other clatms arising out of 
the same occurrence. 

It an InJured person is enhllcd to under insured 
motonsl coverage under more than one 
policy. the following order of prionty of 
policies apphes, and any amount available 
for payment shall be credited against such 
pohcces en the followmg order of priority: 

1 . The pohcy covering a motor vehicle 
occupced by the inJured person at the 
lime of the accident. 

2. The policy covering a molar vehicle not 
involved in the accident under which the 
injured person is a named insured: 

3. The policy covering a motor vehicle not 
involved in the accident under which the 
inJured person is an tnsured other lhan 
a named insured. 

Where there is more than one insurer 
providtng coverage under one of the payment 
prcoritces set forth, the1r liability shall be 
proporttoned as to thetr respective underin­
sured motonst coverages. 

3 The Company shall not be obligated to make any 
payment because ol bodily injury or properly damage 
to wh1ch this insurance applies and whcch arises out 
of the ownershtp, ma101enance or use of an under­
insured motor vehtcle until after the hmits of liability 
under all bodily enJury and property damage liab1hty 
bonds or 1nsurance pohc1es respcchvely applicable 
at the lime of the accident to damages because of 
bod1ly InJury or because of property damage have 
been exhausted by payment ot Judgments or 
selllements 

4 Exclus1on (a) 1n the Uninsured Motonsts Insurance 
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prutmsnment docs not apply h• the urutmmsure<t 
motousts coverage afforded by lh1s endursmueut 

r, The second paragraph ol the Other Insurance 
Cnnd111on 1n the Unmsured Motousts Insurance 
pndorscmcnt does not apply to the unueransured 
motousts coverage afforded by thiS endorsement 

1 h1s endorsement must be attached to the Change 
Endorsement when 1ssued alter the pohcy IS wullen 

A9:19a II 911 RENTAL REIMBURSEMENT - OWNED 
PRIVATE PASSENGER AUTOMOBILES 
ONLY 

11 1s agreed that the company w111 prov1de the n<Jrncd 
1nsuwc1. tn the event ol loss to a pnvatc passrmgm 
automoh1tc wh1ch IS dcscgnated 1n the c1(!Ciaratlons as 
subi(!Ct to th1s endorsement. a substitute autornob1IC. 
SUtlJCCI tO the IOIIOwtng prOVISIOnS 

1 Such provision shall be made 

2 

3 

(a) only 11. with respect to the toss neccssrtaltng such 
rental 
(i} 11 IS caused by a covered loss and 
(n) such owned automob1le 1s conllnuously 

Withdrawn hom normal usc for a per 10d m 
excess of 24 hours. 

(b) tor the peuod commencmg w1lh the lttsl of the 
number ol days lor wh1ch such rcntal1s tncurrcd 
and tcrmmalrng, regardless of the expu alton ol 
the policy penod. at the end of the number at 
days wh1ch would. With the cxcrc•sc ol due 
d•llgence and drspatch. be requucd to rcpatr or 
replace such owned automobile Cover tlgc •s 
llmttcd Ia 

(i) 30 days maxtmum if coverages 0 and E have 
been purchased tor the owned automob1te 
or 

(u) 15 days maxcmum 11 coverages 0 and E have 
not been purchased tor ttw owned 
automobile 

(c) en add11ton to the hmil of habrllty uthmw•se 
applicable under such tnsurancc as 1S allorded 
by the pohcy w1th respect to toss to such owned 
automobile. and shall not be subrcct to the 
apphcalion of any deductible thereunder. 

In the event of toss to which the 1nsurancc under 
th1s endorsement apphes. the named rnsurcd shall 
g1ve notice thereof as soon as pr aclicablc to the 
company or any ot tiS aulhonzcd agents 

In the event of toss to a pr0r1d d rental vehiCle. 
coverage IS subrect to the follow g prov1s1ons 
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(a) damages whtch the msured IS legally obligated 
to pay sub1ect to the deducttbles hsted 10 the 
dcclaraltons 11 covt~rages 0 and E have been 
purchased 

(b) damages whrch the rnsured IS legally obligated 
to pay subJect to a $250 deductible ,r coverages 
0 and E have not been purchased 

NAUA 206 (3·63) COMPREHENSIVE COVERAGE­
DEDUCTIBLE - FAMILY 

11 •s agreed that under the Comprehensive Coverage. the 
deduchble amount stated 1n the dectarat1on shall be 
deducted from the amount of each loss as to each 
automobtle. other than loss hy (a) fire or ltghtntng, (b) smoke 
or smudge due to a sudden. unusual and faulty operahon 
of any hxed healing equtpment serving the prem1ses rn 
wh1ch the automobile IS located, or (c) the strandmg. 
srnking. burntng. colhs1on or derailment or any conveyance 
m or upon wh1ch the automobile 1S being transported. 

lithe poltcy affords cnsurance wllh respect to the Collision 
Coverage. breakage of glass caused by collision may. 1f 
the ensured so elects. be treated as covered thereunder. 
sub1ect to the terms thereof. tnstead of under the 
ComprehensiVe Coverage 

PPA940 (2·90) LOSS OF USE-
RENTAL FEE REIMBURSEMENT 

Part Ill - Phys1cat Damage IS amended to include· 

II the automobile 1nsured 1s of the private passenger or 
utrhty type. and Coverages 0 and E are applicable thereto. 
and such coverages extend 10 a pnvate passenger or uhhty 
type automobtle the msured rents from a ~1censed rental 
car agency. •n the event of a toss or damage to such 
•ental automobile under e1thcr of sacd coverages. the 
Company wtll re1mburse the tnsured the da1ly or weekly 
rental tee wh1ch would have been pacd had such rental 
automobale not been damaged subJeCt to the ronowtng 
cond1hons 

The 1nsured must be hable by contract to continue 
payment of such rental tee as a result of a covered 
toss that would prevent the rental or such automob1le 
to others by the licensed rental car agency. 

2. The penod tor wh1ch the Company shall be !table shall 
commence on the day tottow1ng the date of the 
acccdent which resulted en such rental automobile 
besng unavailable lor usc. prOVIded the 1nsured shall 
have reported as soon as practicable the loss or 
damage to the Company. and shall cease. regardless 
of the expiration of the pohcy: 
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" 

a on the day the repa~ts are completed. or 

b the day the Company makes payment lor 
replacement of the rental automobile. or 

~~-130) days alter the date th1s coverage penod t~r.·:-----
beglns " • · 

WhiChever COm~S first. prOVIded, however, COverage shall progreOl/e companJef 
bn hmtled to the length of hme requ11ed w1th the exerc1se 
ol due d1hgence and dispatch to repa11 or replace such 
rental automobile 

The 1nsured shall submit the proper rece1pls to the 
Company tor expenses cla1med under this agreement. 

All other terms and conditions of the pohcy apply 
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VIRGINIA MOTORCYCLE/ 
MOTOR HOME 

ATTACHMENTS ONLY 

IF THE VEHICLE ON YOUR 
DECLARATIONS PAGE IS A 
MOTORCYCLE OR MOTOR HOME. 
THE FOLLOWING ENDORSEMENTS 
MAY APPLY. PLEASE REFER TO 
YOUR DECLARATIONS PAGE FOR 
APPLICABLE ATTACHMENTS. 
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EMERGENCY EXPENSE ALLOWANCE 

The Company agrees with the named insured, subject 
to the provisions of this endorsement and to all the 
provisions of the policy except as modified herein, as 
follows: 

If an insured 

( 1) Has a covered loss of or damage to the insured 
motor home; and 

(2) The insured motor home is more than fifty (50) 
miles from its usual storage place; and 

(3) The loss makes the insured motor home 
1noperable; 

the Company will pay for any of an insured's expenses 
for: 

1. Reasonable temporary living facilities; 
2. Transportation back to the insured's residence; 

and 
3. The cost of returning the insured motor home, 

repaired or not, to its usual storage place. if the 
Company has not declared it a total loss. 

But. for any loss. 

1 . The payment will not be more than the per day 
Limit of Liability or the maximum aggregate Limit 
of Liability shown in the Declarations; 

2. The insured must give the Company all receipts 
that apply; and 

3 If there is a theft of the insured motor home. the 
Company will pay only for expenses incurred from 
48 hours after the theft until the earlier of: 
a. When the insured motor home is returned to 

its usual storage place: 
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b. Thirty (30) days after the theft; or 
c. When the Ltm1t of Liability shown in the 

Declarations has been paid 

Definitions 

In this section, the term "insured" is defined as the 
named insured and. while resident of the same 
household, the spouse of the named insured. 

All other definitions in the policy remain unchanged. 

Et40f (6·80) MISCELLANEOUS TYPE VEHICLE 
ENDORSEMENT 

This coverage is subject to all the provisions of the 
policy wilh respect to the miscellaneous type vehicles 
and coverages described in the Declarations or in the 
Schedule except as modified as follows: 

A. Deflnltlona 

For the purpose of the coverage provided by this 
endorsement: 

The reference to Declarations in the Limit of 
Liability provisions with respect to a miscellaneous 
type vehicle includes Schedule. 

.. Miacellaneoua type vehicle .. means: 

(a) a motorcycle, motor home. golf cart or other 
similar type vehicle. 

(b) a private passenger automobile owned jointly 
by two or more resident relatives other than 
husband and w1fe. 

''Owned automobile'' means: 

(a) any miscellaneous type vehicle described in 
the Declarations or in the Schedule for which 
a specific premium charge either in the 
Declarations or in the Schedule indicates that 
coverage is afforded. 

(b) any miscellaneous type vehicle of the same 
type described in the Declarations or in the 
Schedule or a private passenger, farm or utility 
automobile, ownership of which is acquired 
by the named insured during the policy period. 
provided: 

(1) it replaces an owned automobile as 
defined in (a) above, or 

(2) the Company insures all miscellaneous 
type vehicles, private passenger. farm or 
utility automobiles owned by the named 
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insured on the date of such acquisition lions indicates that the passenger hazard is 
and the named msured nottftes the excluded. 
Company within 30 days alter the date 
of such acquisition of his or her elect•on (I) to bodily injury sustained by any person 
to make this and no other ~olic_y~issuudt __________ -;--w:..:..h=il=e---=oc_cupyjng_lhe_described-miscel-
by the Company applicable to such laneous type vehicle. 
automobile or vehicle. C. Part 11-Expenaea for Medical Services 

(c) any trailer. 1. Paragraph (b) under Division 2, Expenses for 

(d) any miscellaneous type vehicle or automobile 
Medical Services is deleted. 

while temporarily used with the permission of 2. Exclusions 
the owner as a substitute for the owned 
automobile or trailer when withdrawn from Exclusion (f) under Part 11-Expenses for 
normal use because of its breakdown, repair, Medical Services is newly added: 

servicing, loss or destruction. (f) sustained while occupying a motorized 
e. Part I-Liablllty vehicle having less than 4 wheels other 

than a motorized vehicle having less than 
1 . For purposes of this endorsement. references 4 wheels which is insured for Expenses 

to the term "non-owned automobile" in Part for Medical Services Coverage under this 
!-Liability are deleted. endorsement. 

2. The provision entitled ''Persons Insured" as 
used in Part !-Liability is replaced by the 
following: 

"Persons Insured" 

The following are insureds under Part I: 

(a) the named insured, 

(b) any other person using the owned auto­
mobile with the permission of the named 
insured, provided his or her actual oper­
ation or (if he or she is not operating) his 
or her other actual use thereof is within 
the scope of such permission. and 

(c) any other person or organization but only 
with respect to his. her or its liability 
because of acts or omissions of an insured 
under (a) or (b) above. 

3. Exclusions 

a. Exclusion (k) under Part !-Liability is 
newly added: 

(k) to the ownership, maintenance or use 
of a motorized vehicle having less 
than 4 wheels other than a motorized 
vehicle having less than 4 wheels 
which is insured for Liability Cover­
age under this endorsement. 

b. The following exclusion applies to any 
vehicle tor which the Schedule or Declara-

-54-

D. Part Ill-Physical Damage 

For the purposes of this endorsement, references 
to the term "non-owned automobile" in Part Ill­
Physical Damage are deleted and the definition 
of "owned automobile" is replaced by the 
following: 

"owned automobile" means: 

(a) any miscellaneous type vehicle or trailer de­
scribed in the Declarations or in the Schedule 
for which a specific premium charge either 
in the Declarations or in the Schedule 
indicates that coverage is afforded. 

(b) any miscellaneous type vehicle of the same 
type described in the Declarations or in the 
Schedule, a trailer, or a private passenger. 
farm or utility automobile ownership of which 
is acquired by the named insured during the 
policy period, provided: 

(1) it replaces an owned automobile as 
defined in (a) above, or the Company 
insures all miscellaneous type vehicles. 
trailers, private passenger, farm or utility 
automobiles owned by the named insured 
on the date of such acquisition. and 

(2) the named insured notifies the Company 
within 30 days after the date of such 
acquisition of his or her election to make 
this and no other policy issued by the 
Company applicable to such automobile, 
vehicle or trailer. 
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RECEIVED 
V I R G I N I A: JAN 't. 6 1994 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

PROGRESSIVE CASUALTY INSURANCE 
COMPANY, 

Plaintiff , 

v. 

] 
] 
1 
1 
1 
] 
1 

MARCUS F. ARBAN, SR., ] 
!Administrator of the Estate of 1 

I
·Marcus Francis Arban, Jr., Deceased] 
et al., 1 

Defendant. 
1 
1 

LEWIS, TRICHILO, BANCROFt 
McGAVIN & HORVATH P.C .• 

AT LAW NO. 125443 

PLAINTIFF'S ANSWERS TO PRQGRESSIVE CASUALTY 
INSURANCE COMPANY'S IHTERRQGATORIES 

COMES NOW the Plaintiff, DARRYL F. LaCLAIR, in response to 

Interrogatories served by the Defendant, Marcus F. Arban, Sr., 

and states as follows:· 

(a) The information supplied in the Answers is not based 

solely on the knowledge of the executing party, but includes 

knowledge of the party, agents, representatives and attorneys, 

unless privileged. 

(b) The word usage and sentence structure may be that of 

the attorney assisting in the preparation of these Answers and, 

thus, does not necessarily purport to be the precise language of 

the executing party. 

(c) Answers to Interrogatories are attached hereto. The 

executing party hereby states and affirms that the attached 

Answers are true and accurate to the best of the knowledge and 

belief of the executing party. 

1 

227 



(d) Objection is hereby made to any definitions and I 

I 

I 

instructions contained in the subject Interrogatories, to ~he 

1
extent that said definitions and instructions exceed the s9ope 

and limits of the Rules of the Supreme Court of Virginia. I 

I 

INTERROGATORIES 
I 

I 1. Identify all persons having knowledge of the fac]s or 

jallegations referred to in the underlying Motion for Judgment 

'filed by you in the Circuit Court of Arlington County, Law INo. 

92-1397, or referred to in the pleadings file in this case, and 

any eyewitnesses to th~ underlying occurrence. Please identify 
I 
I 

what knowledge or facts and allegations you understand these 

I 
persons to have. 

AISWER: Attached please find copies of the investig~tive 
records of the Arlington County Police Department and Prince 
William County Police Department. They are nQt complete as the 
records for the internal investigation continue to be with1eld 
based on an amended privilege. Records from the Office of the 
Sheriff for Arlington County are also attached. 

Witnesses that are identified in these documents are as 
follows: I 

I. Arlington Sheriff's Office 

Thomas N. Faust, Sheriff 
Elizabeth F. Arthur, Director of Administration 
Investigator C.M. Weishuhn 
Lt. Black 

II. County of Arlington 

Office Gigi Moore--investigating officer 
Chris Bryson--witness 
Sean Hager--witness 
Officer A.J. Baciow--police agent 
Officer R.J. Paquin 
Detective Steven R. Carter 
Detective Shelton 
Lt. Ken Madden 
Detective Horga_s 

2 
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Detective Hanrahan 
Lt. Tom Panther 
James Collins--witness 

. Colin Faberry--witness 
i Gladys Thomas-Strother--workers' compensation 
jspecialist 
1 Irwin Marzin--Arlington Retirement Board 

I III. county of Prine~ Willism 
I 
1 Chief Charles Deane 
I 
I 

il 2. Please state.in detail how the incident of November 21, 
I i 1990 occurred, including but not limited to, description of all 

I actions taken on your part, all actions taken on part of the 

I deceased, Marcus F. Arban, Jr., description of each and every act 
I 

J or omission by the deceased which you contend contributed to or 

caused the incident complained of. 

ANSWER: At approximately 11:50 p.m. on November 21, 1990, 
I was in my marked police vehicle travelling westbound on Lee 
Highway in the County of Arlington. I observed a vehicle 
traveling in front of me in the same lane. As I observed this 
vehicle, it appeared to me that the driver was not paying full 
attention to the road. The vehicle would wander in the lane and 
jerk back to straighten out. The vehicle then slowed down and 
my vehicle got closer to·his. As my vehicle got closer he moved 
over into the left lane and slowed down. As my vehicle got 
alongside his vehicle, he sped up and moved in front of me in the 
right lane. 

At this time, I thought the driver needed directions or 
something and he was pulling over in front of me so the two lanes 
would not be blocked by our vehicles. After stopping my vehicle 
behind his, I positioned by vehicle so as to protect myself and 
the other driver while I conducted a traffic stop. I activated 
my emergency equipment and shined my spotlight into the rear 
window of the subject vehicle. I then exited my vehicle and 
began to approach the subject's vehicle. As I reached the front 
tire of my vehicle, I saw the subject's door begin to open. I 
informed the subject to remain in his vehicle. The subject 
continued to open his door and I again advised the subject to 
remain in his vehicle. 

As I neared the rear bumper of the subject's vehicle, I saw 
his hand come up between the door and the door frame of his 
vehicle and immediately felt a pounding sensation in my left 
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elbow. At that time I turned my head to look at my elbow ,~nd a 
second shot was fired by the subject which struck me in my right 
eye. 

Not being able to see and not sure if the subject was going 
to exit his vehicle anq continue to shoot at me, I threw m~self 
between the rear bumper of his vehicle and the front bwnpe~ of my 
cruiser in order to take advantage of the cover both vehiclles 
afforded me. I landed on my back with my revolver in my hand. 
I was uncertain if the subject had exited his vehicle. I £breed 
my left eye open and saw the subject's vehicle pulling awa~. I 
fired five shots into the back the subject's vehicle. I then 

: radioed for assistance . ] 
: I 

I 

3. Identify each person whom you expect to call as a 
I 

expert witness at the trial of this case and for each perso 

state the subject matter on which the expert is expected to 

testify; the substance of the facts and opinions to which tre 

expert is expected to testify; and a summary of the grounds of 

each opinion. · 

A&swER: As to this Motion for Declaratory Judgment, ~~ 0 
expert witnesses will be called. 

4. Name all persons who were at or near the scene cf the 

' accident or incident complained of on November 21, 1990 ~r who 

arrived at the scene within one hour after the occurkence, 

specifying which persons were at or near the scene, the locat~on of 

such persons at the time of the incident and whether any lf the 

said individuals were eyewitnesses. 

IB&WER: James Collins 
4729 N. 16th Street 
Arlington, VA 

Colin Fabeny 
5020 N. 23rd Street 
Arlington, VA 

Chris Bryson 

4 
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TO: 

FROM: 

ARLINGTON COUNTY, VIRGINIA 
IHTER-DEPARTHEHTAL MEMORANDUM 

DATE: November 30, 1990 

T. N. Faust, Sheriff 
<-·~ Investigator C.H. Weishuhn #051 :.•.f·-.\t~. t~- -·~ \ 

SUBJECT: Attempted Capital Murder Captain Darryl LaClair 1138 

~ 
On November 22, 1990 at approximately ~hours I was contacted by Lt. 

Black to respond to Arlington Hospital. He stated Capt. D. LaClair #138 had 
been shot. Lt. Black had no further details. I arrived at Arlington Hospital 
at approximately 1215 hours. Captain LaClair had been shot twice. Once in 
the left elbow and once over the right eye. Although his injuries did not 
appear to be life threatening, he was seriously injured and visibly shaken. 
Therefore, I felt it would be inappropiate to attempt to interview him at that 
time. 

The Arlington County Police Robbery/Homicide unit responded to Arlington 
Hospital at approximately 0100 hours. They obtained all the information 
needed from Captain LaClair for an arrest warrant and a search warrant. The 
Arlington County Police Robbery/Homicide unit handled all criminal aspects of 
the shooting. 

On Saturday November 24, 1990 I went to Captain LaClairs home to 
interview him in reference to the shooting. Captain LaClair told me that at 
approximately 1150 hours on November 21, 1990 he was driving in the right ~ane 
west bound on Lee Highway. He noticed a car traveling in front of h~, also 
in the right lane. It appeared the driver was not paying complete attention 
to the road. The car would move to one side or another then jerk back. 
Captain LaClair thought possibly the driver was looking at a map or attempting 
to read directions. This would be consistent with the jerking movement of the 
vehicle. At some point in time Captain La Clair believes the driver looked up 
and saw the marked cruiser in his rearview mirror. The driver then started to 
slow down Capt. LaClair also slowed down. The driver then moved to the left 
lane. Capt. LaClair still in the right lane started to pull alongside of the 
vehicle. He was under the assumption the driver needed assistance. Before he 
could get alongside the car the driver sped up and pulled back into the right 
lane in front of Capt. LaClair. The driver then came to a complete stop. 
Capt. LaClair stopped behind the vehicle still believing the driver needed 
assistance. At this time capt. LaClair activated his emergency lights and 
turned on his spot light. He exited the Sheriff's vehicle and started to 
approach the other vehicle. He noticed the drivers door start to open. Capt. 
LaClair instructed the occupant or the vehicle to stay in the car. The door 
continued opening and Capt. LaClair repeated for the occupant to stay in the 
car. At this point Capt. LaClair was located somewhere towards the rear 
quarter panel or the other car. It was at this point capt LaClair saw the 
occupants hand come up between the door and the frame of the car. capt. 
LaClair did not see a gun. The occupant immediately started shooting at Capt. 
LaClair. The first shot struck him in the left elbow. Capt. LaClair then 
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turned his head to the left to look at his elbow. A second shot was fired 
striking him above the right eyebrow. Because his head was turned the 
trajectory or the second bullet appeared to start on the right side of his 
head halfway down his eye. Then traveled across the eyelid penetrating the 
left side of his eyebrow and exiting. 

After being struck the second tLme Capt. LaClair temporarily lost his 
sight. He was not sure if the occupant of the vehicle was advancing towards 
him. Capt. LaClair immediately sought cover by throwing himself on his back 
between the back bumper or the suspects car and the front bumper or the 
Sheriffs vehicle. Capt. LaClair is not sure exactly when he brought out his 
weapon. He does know it was in his hand by the time he landed on his back. 
Capt. LaClair then regained vision out of his left eye. He could see the 
suspect pulling orr. He emptied his service revolver firing five shots at th 
suspects car in an attempt to stop the suspect. The suspect continued 
westbound on Lee Highway. Capt. LaClair then maintaining cover went around : 
the Sheriff's vehicle on the passengers side, then back up the drivers side to 
call for help. Captain LaClair contacted Arlington E.C.C. on the police 
primary channel to report a 10-13, officer shot. Arlington Police, Falls 
Church Police, and Rescue responded to the scene. 

It was later confirmed the incident took place at approximately the 6400~ 
block of Lee Highway in Arlington, Va. 
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POLICE DEPARTMENT 

ARLINGTON, VIRGINIA 
Suppl•mentary Incident A•port lncaaent or Offense Attempted Capital Mura~: Case Number _90_1_1_2_1_3_0_1 ___ _ 

Victim Captain Darry 1 LaClair dd Arl. Co. Sheriff's Office 
A ress ------------------

Additional details of incident and progress of investigation: 

At approximately 0010 hours, November 22, 1990, I was called at home by 
Deputy Chief Boring and informed that Captain LaClair o! the Sheriff's 
Department had been shot in the race by a motorist at Lee Highway and Sycamore 
Street. Further, the decision had been made that this would be handled as a pollee 
shooting and my services were needed. I was also told that LaClair had already 
been transported to Arlington Hospital and was still alive. 

At 0036 hours, 11-22-90, I arrived at the scene and was met by Lt. Madden 
and Chief Stover. In Sgt. Gabrielson's absence (he was out or town on leave) 
Madden and Detec.tive Joe Horgas would assist me in the investigation. 

The crime scene had' been protected and LaClair's marked Sheriff's car was 
still parked in the curb lane westbound. The driver's door was open and the 
spotlight and emergency lights were on. The radio microphone was laying on the 
floorboard and blood could be seen on the pavement and inside the car. 

Broken automobile glass could be seen laying on the street approximately 
15 feet in front of the Sheriff's car (which had all o! its glass intact). 

At this time I was informed that passersby had. seen a shootout between 
LaClair and a suspect and that the suspect's tag number was obtained. Further, I 
was told the tag was listed to a Mark Arban in Dale City, Virginia and that the 
Prince William County Police had located the vehicle at the listed address. As of 
that time, PW CO. had not been able to determine if the suspect vehicle bore any 
bullet holes. · 

Summarize and Code Property Stolen/Recovered and NOT Previously CASE STATUS (Musr be indicated for All Cases) 
Reported. 0 ~- Open/Pending 0 3. Suspended !14. Closed S/RCODES: I. Stolen Local 2. Stolen Local/Recover Local 

3. Stolen Local/Recover Elsewhere Case Disposition (To be indicated for Criminal Cases as appropnare) 
4. Stolen Elsewhere/Recover Local 

0 I. Unfounded 
SIR STOLEN RECOVERED 

0 2. Cleared by Arrest- Adult 
'ODES # S V1lue # S Value 

(A) Currency. Notes, Etc. ~=== :::: 
0 3. Cleared by Arrest - Juvenile 

B)_ Jewelry & Precious Met:lls ::: :::: ~- Cleared Exceptionally - Adult 

~C) Clothing & Furs ::: :::: 0 S. Cleared Exceptionally - Juvenile 
Signature or Investigator 

~D) Loally Stolen Motor Vehicles J!r. -r;,..... P~ ... =~F-.,rty (E) Office Equipment :::: :::: 
(F) T.V., R3dios, Cameras. Etc. :::: :::: Admin. No. I Suppl. No. I Date Writ ten 
G) Fireanns :::: .... 514 1 1-9-91 

•,•, 
ISagnature or Supervisor (H) Household Goods :::: .... 

p~ ~.rtY. .... 
;k --I) Consumable Goods ·:· :·: I • ,.._.. ... 

(J) Livestock ::: :-: Date Reviewed 
'11'-tk:+ ~ 

... 
(K} Miscellaneous ::: ::: 

~-8-'l DEFENDANT'S 
TOTALS I-~ -1:1 I . ····EXHIBIT 

U"""l~U'a 
I< ,->rtilt:. __ · 

:!Oo7c '..Jl rr -~':., . .-f.:t;;;. : ,; ... 
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Arlington County, VirgitJia 
POLICE DEPARTMENT 

ARLINGTON, VIRGINIA 
Supplement.,.., Incident Report I Attempted Capital Murder C N b 901121301. ----------' ncident or Offense ____________ ase urn er --------

Victim __ Ca~p_ta_i_n_Da_r_ry..:.-l_La_C_l_au_r ______ Address Arl. Co. Sheriff's Office 

Additional details of incident and progress of investigation: 

Page Two 

I left the scene and drove to Arlington Hospital where I observed LaClair 
sitting upright and conscious being tended to by a doctor in the emergency room. 
LaClair had an obvious wound to his left elbow and another one over his right 
eye. LaClair was lucid and was able to respond to questions from the doctor. 

At this point it was decided that a search warrant would be obtained for 
the suspect's home in PW CO and LL Madden and Det. Horgas would coordinate 
that at the ACPD. Chief Stover, myself and Det. Hanrahan would go to PW CO to 
assist them in their portion of this investigation. 

,. 
At approximately 0200 the three of us arrived at the Conte! building on 

Dale Blvd. near the suspect's home. We were met there by Lt. Jim Weakland of 
the PW CO PD Major. .. Crimes Division. I briefed Weakland on the Arlington 
incident and our intent to present them with a search warrant for the suspect's car 
and house located at 14764 Dodson Drive, Dale City, Va. The suspect vehicle was 
a yellow or gold colored Buick with Va. tags QIT-304, which was listed to Mark 
Arban at that address. Weakland indicated that their SWAT Team was being 
activated to serve any papers we might obtain in this c~e. 

At this time, no one had yet been able to get close enough to the suspect 
vehicle to see if it bore any damage that might have been inflicted by LaClair. 
PlY CO authorities then discussed techniques on checking on the car safely. 

Shortly thereafter, the decision was made that all or us could move over to 
the local firehouse to await the search warrant. After our arrival at the firehouse 
we were informed that a PW Co officer had been able to sneak up to the suspect 
car and determine that the right side of the rear window and the right rear side 
vent window on the car were broken out and appeared to have been shot out. I 
relayed this information to LL Madden in Arlington for inclusion in the search 
warrant affidavit. 

At that point we waited for the search warrant affidavit to be brought to a 
PW CO magistrate for obtaining a search warranL When LL Madden advised me 
that he, Horgas and Media Officer Bell were leaving the ACPD I informed 
Weakland. At this time,Chief Stover, myself, Hanrahan, Weakland and other PlY 
CO personnel left the firehouse to return to the Conte! building where PW Co's 
S\VAT Team had staged. We arrived at Contel at approximately 0500 on 11-22 and 
the SWAT Team was inside "gearing up". Lt Weakland introduced me to the team 
and I gave them a briefing on what had happened in LaClair's incidenL I told the 
team that we believed the suspect had used a .25 cal. automatic as we had found 
shell casings of that caliber laying on Lee Highway. 

ignature of Investigator /J . 
~, -,-; ,-..,.. t' ~- - -=tF .li 

Signature of Supervisor 

\dmin. No. 
514 

Suppl. No. 
1 

Date Written 
1

_
9
_
91 

Date Reviewed 
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Arlington County, Virginia 
POLICE DEPARTMENT· 

ARLINGTON, VIRGINIA 
Supptement•Y Incident Report 

-----------------J 
Attempted Capital Murdet 901121301 

Incident or Offense ____________ Case Number--------

Victim _Ca_p~ta_i_ll_· ·na_r_ry!:,...i_ .. _ta_· C_l_a_i'r_· ·_·· -----Address _· ....:Ar~l:..:... _co;;.:..:...;..~....:s;;;.:.h:..:e.=..:rl;:;..:··f~f_' s~O..:.:..f,;;_fl_· ce _____ _ 

Additional details of incident and progress of investigation: 

Page Three 

After my briefing, the PW CO SWAT Team continued their planning for the 
search warrant execution. They announced to us they were going to knock and 
enter the house to serve the warrant. 

Once Horgas and Madden arrived with the Prince William search warrant 
the SWAT Team and everyone else moved out at approximately 0600 for the 
suspect's house. 

After gaining entry to the suspect's home, the PW CO SWAT Team was 
engaged in a gun battle with a lone white male. During that encounter the white 
male shot and killed Offi~er Pennington of the PW CO SWAT Team. Subsequently, 
a PW CO SWAT sniper shot and killed the white male who was identified as Mark 
Francis Arban of that residence. A subsequent search of the home produced a .25 
caL automatic pistoL No one else was present in the house upon. the PW CO 
arrivaL 

On November 26, 1990, Captain LaClair was shown two photographs of 
Mark Francis Arban by Det. Horgas and myself •. Without any doubt or 
equivocation, LaClair positively identified Mark Francis Arban as the person who 
had shot him. Further, LaClair indicated that he had seen news rootage shot at 
the suspect's home and he was able to positively identify the vehicle shown on the 
news as the same one that the suspect had been in when he shot LaClair. 

This investigation has not produced any information or evidence that 
anyone else was involved with Arban in any of the violence he perpetrated against 
either law enforcement officer. Therefore, based on the positive identification by 
Captain LaClair of Mark Francis Arban this case is CLOSED - CLEARED 
EXCEPTIONALLY- with the death or the suspect- Mark Francis Arban. 

ipature of Investigator P. 
~- \-:-- . ...,..-~ ~ ·~ - ~ 

Signature of Supervisor 

dmin. No. 
514 

Suppl. No. 1 
Date Written 

1
_
9
_
91 

Date Reviewed 
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ADDITIONAL INFORMATION FRONT 
page I of .z. pages 

Attempt Cap. Murder 
JREPOR~ Year Month Oav Number 

I ~ I 90 )11 1 21 1 301 
Incident or Offense 

Victim or complaint 

Daryl Laclair 
If this is additional information to a previously submitted repon, include date, time and how information was received (telephone, letter, i1 person,etc.). 

November 22, 1990 I 

Upon arrival at the Arlington Hospital I met with Detective 

Shelton at OlOOhrs. Capt. Laclair had been shot at Lee Hwy. and 
. I 

N. Sycamore St. We net with Lt. Madden, Det. Horgas, Det. Hanrana~ 

and Lt. Panther. Detective Shelton and I were assigned to intervi~w 
the four persons that saw the incident, the subjects were taken to 

the police station. 

0200hrs- A taped interview was done with; 
DEFEND;NT'S 

EXHIBT 
s 

Potomac St they saw the police car with its emergency lights on puiling 

to the right behind a car. They went into the left lane and slowedldovn 

to pass and saw the officer get out of the car. The driver of the qther 

car was still in the car. Jerry saw the officer walk towards the ~ar 
and then the driver opened his door and squat down. Jerry did not \see 

any shots put he heard them. He heard three or four~pops~ they go~ down 

in the car and stopped at the light at N. Sycamore St. Jerry then !heard 
I 

four more"pops". They started forward and the car went by them an4 th~y 

all got the tag number. The car went into the left lane, passed 

car. They turned around and went back. .-. ·-.... 

236 
11/23/90 

h eporting Officer(Print) 

Det. Carter 
Signature 

Y1~ 
Admin. Ni. 
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ADDITIONAL INFORMATION 

Incident or Offen• 

Attempt Cap. Murder 
Victim or complaint 

Daryl Laclair 

FRONT 

IREPOR~ Year 

I ~ )90 

page Z.. of z. pages 
Month Day Number 

jll I 21 I 301 

If this is additional information to a previously submitted repon. include date, time and how information was received (telephone, letter. in person,etc.l. 

Jerry describes the car and subject as; 

W/M med. build, dark brown or black hair, no facial hair, 5'9" to 5'10" 

150lbs. He had on a brown jacket and blue jeans and no hat. He thinks 

he can identify. The car was a dark color American made car a possible 

Buick sedan. Virginia tags QIT-304. 

0216hrs. An interview was started with; 

Colin Fabeny W/M 
------------------~-----------------------------------------------------------------

6020 N. 23rd St. 
-

Arl. Va. 538-4641 School 232-6165 ------------------------------------------------------------------------------------ -
A taped statement was taken at 0218hrs. Colin stated that they ~ 

----------------~-----------------------------------------------------------~-------
______ l_e_f_t __ a ___ f_r_i_e_n_d_s __ h_o_u_s_e __ a_r_o_u_n_d __ l_1_:_4_5~p_m_. ___ T_h_e~y~p_u_l_l_e_d __ o_n_t_o __ L_e_e __ H_i~g~h_w_a~y-------c 

Date 

towards Falls Church. They saw the police car and pulled into the left -

lane and passed them. As they passed he heard several shots, he counted 

six, he looked back and saw the officer go in front of his car. They 

came up to the light and the car went by them. 

The vehicle was an American made car, he thinks a Buick, dar~ color 

with Va. Tags QIT-304. The subject was a W/M with glasses, dark hair and 

clothing, late 20's early 30's, 5'6" 150lbs. 

Colin stated that he saw the subject by the open door bent over, the 

shots he heard were in two groups, three shots slight pause then three 

more. 

SEE THE TAPE OR TRANSCRIPT FOR FULL DETAILS. 
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~eponing Officer(PrintJ 
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COMMONWEALTH OF VIRGINIA: 

IN THE CLERK'S OFFICE OF THE CIRCUIT COURT OF THE COUNTY 

OF PRINCE WILLIAM, FEBRUARY 9, 1994. 

TO WHOM IT MAY CONCERN: 

This is to certify that on December 5, 1990, Marcus 

F. Arban, Sr. and Joan M. Arban were by the Clerk of the 

Circuit Court of Prince William County, Virginia, appointed 

Co-Administrators of the personal estate of Marcus F. Arban, 

Jr., deceased, and they qualified as such Co-Administrators 

by entering into bond, in the penalty of Two Hundred Twenty 

Thousand Dollars ($220,000.00), with Section 64.1-121, 1950 

Code of Virginia, as amended, as their surety, and by taking 

the oaths of office prescribed by law and that no order has 

been entered revoking or annulling said qualification and 

that the said Marcus F. Arban, Sr. and Joan M. Arban are 
I il still the duly appointed and qualified Co-Administrators 

: of the said Marcus F. Arban, Jr., deceased. 
i, 
;i 
!I 

David C. Mabie, Clerk ! 

By~ 1; . .:MaA~~ 

!I 
ll 
I 
I 
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CERTIFIED MAIL RETURN RECEIPT REQUESTED 

3une 4, 1993 

Estate of Marcus F. Arban, Jr. 
14764 Dodson Drive 
Woodbridge, Virginia 22192 

RE: Our Insured: 
Claim Number: 
Date of Loss: 

Claimant: 

To Whom It May Concern: 

Marcus F. Arban, Jr. 
930932621 
November 21, 1990 
Daryl F. Laclair 

Please be advised that we are investigating the above-captioned 
accident loss which was reported to the Progressive Insurance 
claims office. 

Our records do not reflect that this loss was previously 
reported. Under the terms of your policy in the Notice section, 
"In the event of an accident, occurrence, or loss, notice must be 
given to Progressive as soon as practicable.u Failure to report 
this claim after the date of loss appears to be a violation of 
the Notice provision o~ this policy. 

Please also be advised there is a potential coverage probleM in 
regard to this loss. It does appear that this loss will be in 
violation of the policy exclusion in reference to intentional 
acts. Additionally, it does not appear that this loss arlsed as 
a result of an accident. It also does not appear that this loss 
resulted from the operation, maintenance, or use o~ an insured 
vehicle. 

Handling of this claim is being conducted under a Reservation of 
Rights. No action taken to date, nor any action we take in the 
future, to investigate, e~plore settlement, or defend a lawsuit 
arising out of the above-captioned claim should be.deemed an 
admission of coverage under Policy Number 04878499-0 issued by 
this company. 
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Estate of Marcus F. Arban, Jr • 
.June 4, 1993 
page 2 

Progressive Insurance expressly reserves all rights of den~al 
under the policy and in no way waives any of your rights. The 
investigation of this matter has been, and is being, conductled 
with full and complete reservation of all rights afforded us 
under policy of insurance issued to Marcus F. Arban, Jr. . I 
Please contact this office at your earliest possible conventence 
so that we may discuss this matter in more detail. 

PROGRESSIVE CASUALTY INSURANCE COMPANY 

Er i c G. Franc is 
Senior Claims Representative 
by .Jennifer M. Harris 

cc: Cohen, Dunn, & Sinclair 
ATTN: Michael .1. Kernback 
221 S. Alfred Street 
P. 0 • Box 11 7 
Alexandria, Virginia 22313-0117 

3ohn F. t1ardula 
Attorney at LaM 
2010 Corporate Ridge 
Suite 460 
McLean, Virginia 22102-7804 
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06/07/1993 13:27 Tt~ FALLS CHURCH VA 

V I R G I N I A: 

703 280 9164 , 

IN THE CIRCUIT COURT FOR ARLINGTON COUN 

DARYL P. LACLAIR, ) ' 
9510 Salem Street ) 
Manassas, VA 22110 ) 

) 
Plaintiff, ) 

) 
v. ) AT LAW N 

) 
I MARCUS F. ARBAN, SR., ) 

Administrator of the Estate of ) 
Marcus Francis Arban, Jr., Deceased ) 

) 

P.03 

:Oa -1 ?87 

SERVE: John F. Mardula, Esq. ) RE IVED 
Suite 4 6 o ) '-~'~._ 
2010 Corporate Ridge ) 
McLean, VA 22102-7804 ) 

) 
;. and ) ILL. CLERK 

) nlJ Circuit court 
SERVE: The Travelers Insurance Company ) ay._ ....... wa.~~o--Deputy Clerk 

Brandon c. Martin, Esq. ) 
Registered Agent ) 
300 Arboretum Place ) 
RichMond, VA 23261 ) 

) 
and ) 

/ SEBVE: county ot Arlinqton ~ 
William T. Newman, 3r. ) 
Chairman, Arlington Board of ) 
Supervisors ) 
2100 Clarendon Blvd. ) 
suite 300 ) 
Arlington, VA 22201 ) 

) 
and ) 

) 
SEBYE: County of Arlington ) 

Charles G. Flinn ) 
County Attorney ) 
2100 Clarendon Blvd. ) 
Suite 403 ) 
Arlington, VA 22201 ) 

) 
=»a .. L Me1C........ Defendant. ) 
IGN It DKPAOC.IO, fl. C. 

8U&TC .. 00 

W. e•OAD afta.., 

I CNUaCM. VA aaoca 

CYNI ......... 
1 
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06/07/1993 13:29 TIC FALLS CHURCH VA 703 280 9164 , 
,! 

MOTXOH FOR .nmGJmrr 

COMES NOW the plaintiff, Daryl F. LaClair, 

moves tor judqment against the above-named defend 

Arban, Sr., Administrator of the Estate ot Marcus 

Jr., deceased, on the 9rounds and in the amount h 

forth: 

1. At all times material hereto, the plain 

LaClair, was employed as a deputy sheriff with the Ar 

SheJ:>i ff '·s Department and was performinq 

I responsibilities in accordance with and duly 

Commonwealth ot Virginia and Arlington county. 

'I 

2. At all times material hereto, the defenda 

Marcus Francis Arban, Jr., (hereinafter Arban) was 

the commonwealth of Virginia. 

3 • On or about Weclnesclay, ~r 

P.04 

respec~fully 
I 

t, Marcus F. 

ancis 1rban, 
I 

einafter set 

tt Da~yl F. 

'nqton lounty 

duties\ and 

1ze<1 by the 

•s cSec,cSent, 

resident ot 
1 

at 

approximately 11:33 p.m. the plaintiff was on~-~~~--~ 

CooNe, M~IC5NNI"t. 

•ION a DK ~AOLI •• P. C:. 

I 

,I 

.. .. 

aue,.. coo I 

Jl W, .ROAD aftlft · · 

u ewuaa.. "" ...,.. 

sheriff operatinq a marked sheriff's vehicle wes 

Hiqhway (Route 29) in the area ot Sycamore Street in 

Arlington. 

4. At the same time and directly in front of 

defendant Arban was operating a motor vehicle in 

suspicious manner • 

5. When the plaintiff drove to tne area just 

the vehicle operated by -defendant Arban, 

lane and slowed until the plaintiff's vehicle was pa 

vehicle. 

2 
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! 
he County ot 

e plain~if~,. 

n erratic or 

the rear ot 

to the left 

llel witi his 

I 
I 



06/07/1993 13=28 TIC FALLS CHURCH VA 703 280 9164 P.BS 

COON .. MCIICDCNe¥. 

'f80N a Oc.-aoa.a.. P. C. 

IUift .COO 
til Wo ... OAD .,. ... .,. 

u cwuaoM. "" t&oa• 

,,.,., •• , ••• oo 

. ., 

6. Defendant Arban suddenly accelerated and drove to the 

riqht lane just in front or the plaintitt where e slowed and 

stopped his vehicle in the roadway just ea~t of Syc ore Street. 

7. The plaintiff drove to the area 

vehicle defendant Arban was operating where h 

sheriff's vehicle to properly protect and mark 

thereafter, activated his emergency equipment. 

rear of the 

his 

scene and, 

a. When the plaintiff exited his sheriff's ve cle and began 

to walk to the driver's side of the vehicle detan nt Arban was 

occupying, the defendant opened the vehicle driver' side door and 

. leaned out where he, suddenly and without warnin9 a without just 

cause or provocation, assaulted and battered 

the plaintitt by discharging a firearm at 

serious and disabling injury. 

comrr z 
(Assault and Battery of Defendant Marcus F. 

The plaintiff incorporates by reference 

alleqation set forth in paragraphs 1 through 8 , in 

same force and affect as thou9h they were tully an 

set forth in detail, and .further alleges ~s follow• 

9. At the time and place aforesaid, it was 

defendant, Marcus F. Arban, Jr., to refrain from 

):)attering the plaintiff durinq the lawful 

official duties. 

ise injured 

a very 

n, Jr.) 

and every 

in the 

specifically 

.. 
duty of the 

ancS 

10. Notwithstanding said duties, the defend t, Marcu• P. 

Arban, Jr., did then and there intentionally, erately, ancS 

3 
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06/07/1993 13=29 TIC FALLS CHURCH UA 

) 

703 280 9164 
l 

j 

•I 

. ' 

.. 
·! 
.; 
I 

I 

maliciously attack and cause bodily injury to a l 

officer durinq the lawtul pertormance of his offici 

11. As a direct and proximate result of de1' 

attack upon the plaintiff, the plaintiff was 

serious injuries to his body and was caused to sut 

and mental anquish. 

12. As a further direct and proximate 

defendant's attack upon the plaintiff, the plaintit 

hospital and physician bills and has suffered 

comrr xx 
(Neqliqenee of Defendant Marcus F. Arban, 

The plaintiff incorporates by reterence 

' alleqation set forth in paraqraphs 1 throuqh 12, inc 
·. 
., .. 

same force and effect as though they were tully an 

.. set forth in detail, and further alleges as fbllow• 
ij 

13. At the time and place aforesaid, it was .. 
defendant, Marcus F. Arban, Jr., to usa due care 

:i and discharqe of firearms and to retrain trom 
·j 
·: injury to the plaintiff durinq the lawful 

~\ official. duties. 

14. Notwithstanding said duti9s, the defenda 

· Arban, Jr., did then and there negligently, careless 
il .• and wantonly discharge a firearm at or near 

'! neqligently caused bodily injury to a law enter 
II 

(aaNz. Mc:M'.NIC..,. I during the lawful performance or his official dutie 
,_OIC a D• PAO\.Ia. fl. C. . ' 

,. w, .IIOAD _,....IT 

.&.4 C:NUih:"• VA aaoce 

•j 

i 
I 

15. As a direct and proximate result of det 

4 
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enforcement 

duties. 
I 

dant Afban's 

d to sutter 

r 9rea~ pain 

ot the 
I 

infurred 
I 

ot earnings. 

r.) 

and every 

sive, in the 

specitlcally 

duty or the 

the ha1dlinq 

ntly c,us1nq 

ance of his 

I 
II ,. 

, Marjs F. 

, recklessly 

and 

of[' icer 

Ar an's 
I 
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06/07/1993 13: 29 TIC FALLS CHURCH UA 703 280 9164 
I 
'I 
1 
t 

negliqence, the plaintiff was caused to suffer serio 
• ~i 

. j his body and was caused to sutter great pain and :i 
16. As a further direct and prc~imate 

defendant's negligence as aforesaid, the plaintiff 

hospital and physician bills and has suffered a los 

WHEREFORE, the plaintiff demands judqment aqa~ 

defendant's decedent, in the tull and just amount 

~~ DOLLARS ($1,000,000.00), plus interest and costs o 

expen4ad, for compensatory damaqes. 
I 
I 

I 
I 

I 
I 

Plaintiff respectfully requests a trial by ju 

Daryl P. LaClair 
By Counsel 

•I K li OONZ, McKENNEY, JOHNSON & DePAOLIS, P.C. 
I 
I 

I 
I 
I 

I 
I 

I 
I 

i 
I 

i 
~OOtQ. MoiCDCNEY. I 
••oN. DE,AO~·· P.C:. :

1 
•u•"• 4IGO I 

.. w. ••OAo .Till ..... 

&.e CNUttGM. VA uo.t• • 

i 
(7011 •• , •• HO I 

! 

Peter c. DePaolis 
BAR NUMBER: 01636~8~----, 

Michael A. Re , Esquire 
BAR NUMBER: 025722 
103 w. Broa4 Street, suite 400 
Palls Church, VA 22046 
(703) 237-9300 
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MARSH & MCLIHIAII, IIIC. 
1155 CONNICTICU'! AVI., B.V. 
SUITE 1000 
WASBINGTOH, D.C. l0036 

OF INSURED 

ALL CONSTITUTIONAL OFnCEltS OP AILIBGTOH 
COUNTf, VII.GIHIA. 
c/o MR.. S. MIDDLETOR 
COUR7BOUSB - ROOK 12 

PANY 

IHSUUHCI COMPAB! or NOI.'lll AHER.ICA 

This binder is issued to extend coverage in the a 
company per expiring policy 1 BOOS82396 

ion/Vehicles/Property 

Coverage/Perils/ Forms 

named 

Dad. Coins .. 

Type of Insurance Coverage/ Forms 
L~--------~~--~----------4-~~~~~~~~--~~~~~~~--
1 Scheduled Form 0 Comprehensive Form Bodily Injury S 

~ 0 Premises/Operations 
1 0 Products/Completed Operations 
~ 0 Contractual 
T 0 Other (specify below) 
Y 0 Med. Pay. S Per 

Person 

liJ Liability D Non-owned 
0 Comprehensive-Deductible 
0 Collision-Deductible 
liJ Medical Payments 
!Xl Uninsured Motorist 
0 No Fault (specify): 
0 Other (specify): 

$ 

0 Hired 
$ 

s 
si.ooo. 

Per 
Accident 

Sl ,000,000. 

D WORKERS' COMPENSATION- Statutory Limits (specify states below) 

SPECIAL CONDITIONS/OTHER COVERAGES 

ESTIMATED AUTO PIEHIUK - $26,553. 

NAME AND ADDRESS OF 0 MORTGAGEE 0 LOSSPAYEE 

DEFENDANT'S 
EXHIBIT 

I 

0 ADD'L INSURED 

LOAN NUMBER 

246 

Property Damage S 

I 

$ 

Bodily Injury (Each Person) 
Bodily Injury (Each Accident) 

Property Damage 

Bodily Injury & Property Damage 

Combined 

D EMPLOYERS' LIABILITY - Limit 

t 
·". :::::·., :-.. :;;. =-,~;..:: .. , - 1 w, .:lu ..... 

J _ ...... r-:··.1 •~~ d :' ; :· ~ . . ~ ., ~ ·:. . I r: . • [. .... 
~ . ~ • • • • : ..: .-.~ ~ ~- J ~ •• 

'· 



. 
~· \ill. BUSINESS AUTO P~~.CY CA 00 01 

(Ed. 01 80) 

In return for the payment of the premium and subject to all the terms of this POlicy, we agree with you as follows: 

PART I - WORDS AND PHRASES WITH SPECIAL MEANING - READ THEM CAREFULLY 

The following words and phrases have special meaning 
throughout this policy and appear in boldface type when 
used: 
A. ,.YOAi' and Myour" mean the person or organization 

shown as the named insured in ITEM ONE of the dec· 
Ia rations. 

B. "Wfl', .. _..and "ou,. mean the company providing the 
insurance. 

C ... AccldMt' includes continuous or repeated exposure I 
to the same conditions resulting in bodiiJ injury or J p...,., dam11• the lniUred neither expected nor in- · 
tended. 

D. ,.Auto" means a land motor vehicle, trailer or semi­
trailer designed for travel on public roads but does not 
include mobile equipment. 

E. "BodiiJ InJurY' means bodily injury, sickness or dis­
ease including death resulting from any of these. 

F. ..Insured" means any person or organization qualifying 
as an insured in the WHO IS INSURED section of the 
applicable insurance. Except with respect to our limit 
of liability, the insurance afforded applies separately to 
each insured who is seeking coverage or against whom a 
claim is made or suit is brought 

G. "Lou" means direct and accidental damage or loss. 

H. "Mobile equipment" means any of the following type of 
land vehicles: 

1. Specialized equipment such as: Bulldozers; Power 
shovels; Rollers, graders or scrapers; Farm mach in· 
ery; Cranes; Street sweepers or other cleaners; Dig­
gers; Forklifts; Pumps; Generators; Air Compres· 
sors; Drills; Other similar equipment. 

2. Vehicles designed for use principally off public 
roads. 

3. Vehicles maintained solely to provide mobility for 
such specialized equipment when permanently at· 
tached. 

4. Vehicles not required to be licensed. 

5. Autos maintained for use solely on your premises or 
that part of roads or other accesses that adjoin your 
premises. 

I. ..,ropeftJ clam11•" means damage to or loss of use of 
tangible property. 

J. "Trallel" includes semitrailer. 

PART II - WHICH AUTOS ARE COVERED AUTOS 

A. ITEM TWO of the declarations shows the autos that are 
covered autos for each of JOUr coverages. The numeri­
cal symbols explained in ITEM THREE of the declara­
tions describe which autos are covered autos. The 
symbols entered next to a coverage designate the only 
autos that are covered autos. 

B. OWNm AUTOS YOU ACQUIRE AmR THE POLICY 
BEGINS. 
1. If symbols "1", "2", "3", "4", "5" or "6" are entered 

next to a coverage in ITEM TWO, then you already 
have coverage for autos of the type described until 
the policy ends. 

2. But, if symbol "7" is entered next to a coverage in 
ITEM TWO, an auto you acquire will be a covered 
auto for that coverage only if: 

a. We already insure all autos that you own for that 
coverage or it replaces an auto you previously 
owned that had that coverage; and 

b. You tell us within 30 days after you acQuire it 
that you want us to insure it for that coverage. 

C. CERTAIN TRAILERS AND MOBILE EQUIPMENT. 
If the policy provides liability insurance, the following 
types of vehicles are covered autos for liability tnsur· 
ance: 

1. Trailers with a load capacity of 2,000 pounds or less 
designed primarily for travel on public roads. 

2. Mobile equipment while being carried or towed by a 
covered auto. 

PART Ill - WHERE AND WHEN THIS POLICY COVERS 

We cover accidentl or loan which occur during the pol· 
icy period: 

A. In the United States of America, its territories or pos­
sessions, Puerto Rico or Canada; or 

\ 

CA 00 01 (Ed. 01 80) 

B. While the covered auto is being transported between 
any of these places. 

247 
Page 1 of 5 

Copyright, Insurance Services Office, 1977, 1979 



'I, 
PART IV - LIABILITY INSURANCE 
A. WE WILL PAY. 

1. We will pay all sums the insured legally must pay as 
damages because of bodily injui'J or property dam· 
aae to which this insurance applies, caused by an 
accident and resulting from the ownership, main­
tenance or use of a covered auto. 

2. We have the right and duty to defend any suit asking 
for these damages. However, we have no duty to 
defend suits for bodiiJ lnJurr or propertr damap 
not covered by this policy. We may investigate and 
settle any claim or suit as we consider appropriate. 
Our payment of the LIABILITY INSURANCE limit 
ends our duty to defend or settle. 

8. WE WILL ALSO PAY. 
In addition to our limit of liability, we will pay for the 
insured: 
1. Up to $250 for cost of bail bonds (including bonds 

for related traffic law violations) required because 
of an accident.we cover. We do not have to furnish 
these bonds. 

2. Premiums on appeal bonds in any suit we defend. 

3. Premiums on bonds to release attachments in a 
suit we defend but only for bonds up to our limit of 
liability. 

4. All costs taxed to the insured in a suit we defend. 

5. All interest accruing after the entry of the judgment 
in a suit we defend. Our duty to pay interest ends 
when we pay or tender our limit of liability. 

6. Up to $50 a day for loss of earnings {but not other 
income) because of attendance at hearings or trials 
at our request. 

7. Other reasonable expenses incurred at our request. 

C. WE WIU NOT COVER - EXCLUSIONS. 
Thi~ insurance does not apply to: 

1. liability assumed under any contract or aereement. 
2. Any obligation for which the insured or his or her in­

surer may be held liable under any workers' com­
pensation or disability benefits law or under any 
similar law. 

3. Any obligation of the insured to indemnify another 
for damages resulting from bodily Injury to the In· 
aured'a employee. 

4. Bodllr fnjurr to any fellow employee of the insured 
arising out of and in the course of his or her employ· 
ment. 

5. Bodily injurr to any employee of the insured arising 
out of ·and in the course of his or her employment 
by the insured. However, this exclusion does not ap­
ply to bodllr lnJurr to domestic employees not en­
titled to· workers' compensation benefits. 

6. Property damqe to property owned or transported 
by the insured or in the insured's care, custody or 
control. 

7. BodO, lniury or ~ clamaae resultina from the 
. ha~Una ot wooenr. . . . .. ' ... 

CA. 

a. Before it is moved from the place where it is accept­
ed by the insured for movement into or onto t~e 
covered auto, or I 

b. After it is moved from the covered auto to the place 
where it is finally delivered by the insured. I 

8. Bodily injury or property damage resulting from th~ 
movement of property by a mechanical device (other 
than a hand truck) not attached to the covered aut,. 

9. Bodily injury or property dama1e caused by the 
dumping, discharge or escape of irritants, pollutants 
or contaminants. This exclusion does not apply if th~ 
discharge is sudden and accidental. 1 

D. WHO IS INSURED. 
1. You are an Insured for any covered auto. 
2. Anyone else is an insured while using with rour perf 

mission a covered auto you own, hire or borrow ~ex~ 
cept: 

a. The owner of a covered auto you hire or bor 
from one of your employees or a member of his or\, 
her household. 

b. Someone using a covered auto while he or she i• 
working in a business of selling. servicing, repairin~' 
or parking autos unless that business is roura. 

c. Anyone other than your employees, a lessee or bor­
rower or any of their employees. while moving prop­
erty to or from a covered auto. 

3. Anyone liable for the conduct of an Insured de­
scribed above is an insured but only to the extent of 
that liability. However, the owner or anyone else 
from whom you hire or borrow a covered auto is an 
insured only if that auto is a trailer connected to a 
covered auto you own. 

E. OUR UMIT OF LIABIUTY. 
1. Regardless of the number of covered autol. in· 

aureds, claims made or vehicles involved in the ac· 
cldent. the most we will pay for all damages result· 
ing from any one MCident is the LIABILITY INSUR· 
ANCE limit shown in the declarations. 

2. All bodlfr inJurr and propertr clamap resulting 
from continuous or repeated exposure to substan· 
tially the same conditions will be considered as re· 
suiting from one accident. 

F. OUT OF STATE EXTENSIONS OF COVERAGE. 
1. While a covered auto is away from the state where it 

is licensed we will: 

a. Increase this policy's liability limits to meet those 
specified by a compulsory or financial responsi· 
bility law in the jurisdiction where the covered 
auto is beina used. 

b. Provide the minimum amounts and types of 
other coverages, such as "No-Fault", required of 
out of state vehicles by the jurisdiction where the 
covered auto is beins used. 

anyone more than once for the 
,....,~.~.__. ~:~u .. q(~~·~· 
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1. We will pay for lou to a covered auto or its equip­
ment under: 

a. Comprahenalve Coverqe. From any cause ex­
cept the covered auto' a collision with another ob· 
ject or its overturn. 

b. Specified Perils Coverap. Caused by: 

(1) Fire or explosion; 
(2) Theft; 
(3) Windstorm, hail or earthQuake; 
(4) Flood; 
(5) Mischief or vandalism: 
(6) The sinking, burning, collision or derailment 

of any conveyance t~ansporting the covered 
auto. 

c. Collision Coveraae. Caused by the covered auto's 
collision with another object or its overturn. 

2. Towiftl. 

We will pay up to $25 for towing and labor costs in· 
curred each time a covered auto of the private pas· 
senger type is disabled. However, the labor must 
be performed at the place of disablement. 

8. WE WILL ALSO PAY. 
We will also pay up to $10 per day to a maximum of 
$300 for transportation expense incurred by you be· 
cause of the total theft of a covered auto of the private 
passenger type. We will pay only for those covered 
autos for which you carry either Comprehensive or 
Specified Perils Coverage. We will pay for transporta· 
tion expenses incurred during the period beginning 48 
hours after the theft and ending, regardless of the pol­
icy's expiration, when the covered auto is returned to 
use or w pay for its lola. 

C. WE WILL NOT COVER - EXCLUSIONS. 
This insurance does not apply to: 

1. Wear and tear. freezing, mechanical or electrical 
breakdown unless caused by other loas covered by 
this policy. 

2. Blowouts, punctures or other road damage to tires 
unless caused by other loss covered by this policy. 

3. Lou caused by declared or undeclared war or in­
surrection or any of their consequences. 

4. Loa caused by the explosion of a nuclear weapon 
or its consequences. 

PART VI - CONDITIONS 

The insurance provided by this policy is subJect to the fol­
lowing conditions: 

A. YOUR DUTIES AFTER ACCIDENT OR LOSS. 
1. You must promptly notify us or our agent of any 

accident or loll. You must tell us how, when and 

CA 00 01 (Ed. 01 80) 

5. Lou caused by radioactive contamination. 
6. Lou to tape decks or other sound reproducing 

eQuipment not permanently installed in a covered 
auto. 

7. loa to tapes, records or other sound reproducing 
devices designed for use with sound reproducing 
equipment. 

8. loa to any sound receiving equipment designed 
for use as a citizens' band radio, two-way mobtle 
radio or telephone or scanning monitor receiver. 
including its antennas and other accessor~es. unless 
permanently installed in the dash or console open. 
ing normally used by the auto manufacturer for 
the installation of a radio. 

D. HOW WE WILL PAY FOR LOSSES- THE MOST WE 
WILL PAY. 
1. At our option we may: 

a. Pay for, repair or replace damaged or stolen prop­
erty; or 

b. Return the stolen property, at our expense We 
will pay for any damage that results to th~ auto 
from the theft. 

2. The most we will pay for lou is the smaller of the 
following amounts: • 

a. The actual cash value of the damaged or sto&~ 
property at the time of loss. 

b. The cost of repairing or replacing the damaeed 
or stolen property with other of like kind or o~•· 
ity. 

3. For each covered auto, our obligation to pay for 
repair, return or replace damaged or stolen proo 
erty will be reduced by the applicable deduct•o•• 
shown in the declarations. Any Comprehenstve CO¥ 
erage deductible shown in the declarations deft 
not apply to loll caused by fire or lightning. 

E. GLASS BREAKAGE - HITTING A BIRD OR ANIMAL -
FALLING OBJECTS OR MISSILES. 

We will pay for glass breakage, losa caused by h'"'"l 1 
bird or animal or by falling objects or missiles uNl., 
Comprehensive Coverage if you carry Comprehens.-w• 
Coverage for the damaged covered auto. However. you 
have the option of having glass breakage caused b1 ' 
covered auto's collision or overturn considered a loss un· 
der Collision Coverage. 

where the accident or loa happened. You must 
assist in obtaining the names and addresses of any 
injured persons and witnesses. 

2. Additionally, JOU and other involved insureds must 

a. Cooperate with us in the investigation. set~ ta 

Page 3 of s 
Copyright, Insurance Services Office, 1977, 1979 

2 4 g--- -···-· ·~·,, ... ~, 3 

I 



ment or defense of any claim or suit. No lntured 
shall, except at his or her own cost, voluntarily 
make any payment, assume any obligation or in· 
cur any expense. 

b. Immediately send • copies of any notices or 
legal papers received in connection with the ac· 
ciclent or lou. 

c. Submit at our expense and as often as we re· 
quire to physical examinations by physicians we 
select. 

d. Authorize us to obtain medical reports and other 
pertinent medical information. 

3. Additionally, to recover for lou to a covered auto or 
its equipment rou must do the following: 

a. Permit u1 to inspect and appraise the damaged 
property before its repair or disposition. 

b. Do what is reasonably necessary after loll at our 
expense to protect the covered auto from further 
loll. 

c. Submit a proof of lou when required by u1. 

d. Promptly notify the police if the covered auto or 
any of its equipment is stolen. 

B. OTHER INSURANCE. 
1. For any covered auto you own this policy provides 

primary insurance. For any covered auto you don't 
own, the insurance provided by this policy is excess 
over any other collectible insurance. However, 
while a covered auto which is a trailer is connected 
to another vehicle the liability coverage this policy 
provides for the trailer: 

a. Is excess while it is connected to a motor vehicle 
you don't own. 

b. Is primary while it is connected to a covered auto 
you own. 

2. When· two or more policies cover on the same basis, 
either excess or primary, we will pay only our share. 
Our share is the proportion that the limit of our pol· 
icy bears to the total of the limits of all the policies 
covering on the same basis. 

C. OUR RIGHT TO RECOVER FROM OTHERS. 
If we make any payment, we are entitled to recover 
what we paid from other parties. Any person to or for 
whom we make payment must transfer to us his or her 
rights of recovery against any other party. This person 
must do evervthing necessary to secure these rights 
and must do nothing that would jeopardize them. 

D. CANCELLING THIS POLICY DURING THE POLICY 
PERIOD. 
1. You may cancel the policy by returning it to us or by 

giving u1 advance notice of the date cancellation is 
to take effect. 

2. We may cancel the policy by mailing you at least 10 
days notice at your last address known by us.. We 
may deliver any notice instead of mailing it. Proof of 
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mailing of any notice will be sufficient proo~ of 
notice. I 

3. The effective date of cancellation stated in the 't no­
tice shall become the end of the policy period. : 

I 

4. If this policy is cancelled, you may be entitled to a 
premium refund. If so, we will send JOU the refund. 
However, making or offering to make the refun~ is 
not a condition of cancellation. If you cancel, the 
refund, if any, will be computed iA accordance ~ith 
the customary short rate procedure. If we cancel, 
the refund, if any, will be computed pro rata. 

E. LEGAL ACTION AGAINST US. 
No legal action may be brought against u1 until th~re 
has been full compliance with all the terms of this 
policy. In addition, under LIABILITY INSURANCE. !no 
legal action may be brought against us until we ag~ee 
in writing that the IIIIUNd has an obligation to payl'or 
until the amount of that obligation has been finally de­
termined by judgment after trial. No person or orgapi· 
zation has any right under this policy to bring us into 
any action to determine the liability of the Insured. 

F. INSPECTION. 
At our option we may inspect JOUr property and ope~a· 
tions at any time. These inspections are for our ben~fit 
only. By our right to inspect or by our making any in­
spection we make no representation that your p~p. 
erty or operations are safe. not harmful to health or 
comply with any law, rule or regulation. 

G. CHANGES. 
This policy contains all the agreements between ypu 
and Ul. Its terms may not be changed or waived except 
by endorsement issued by ... If a change require~ a 
premium adjustment, we will adjust the premium as

1 
of 

the effective date of change. If we revise this policy 
form to provide more coverage without additional pte­
mium charge your policy will automatically provide t~e 
additional coverage as of the day the revision is effec· 
tive in your state. 

H. TRANSFER OF YOUR INTEREST IN THIS POLICY. 
Your rights and duties under this policy may not be 
assigned without our written consent. 1 

I. NO BENEFIT TO BAILEE - PHYSICAL DAMAGE 
INSURANCE ONLY. 

We wilt not recognize any assignment or grant ary 
coverage for the benefit of any person or organizatic;:m 
holding, storins or transporting property for a fee re­
gardless of any other provision of this policy. 

J. BANKRUPTCY. 
Bankruptcy or insolvency of the Insured shall not r~· 
lieve .. of any obligations under this policy. 1 

K. APPRAISAL FOR PHYSICAL DAMAGE LOSSES. i 

1. If JOU and we fail to agree as to the amount of 
either may demand an appraisal of the lou. In 
event, you and we shall each select a ,..n,"rua~tAt"'t 
praiser, and the appraisers shall select a ,.n'""•a~tAI"'t 
and disinterested umpire. The appraisers 
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state separately the act ash value and th~ 
amount of lou, and, failing to agree, sha~l su~r:n•t 
their differences to the umpire. An award 1n wrtttng 
of any two shall determine the amount of ~· You 
and we shall each pay the chosen appratser and 
shall bear equally the other expenses of the ap· 
praisal and umpire. 

2. We shall not be held to have ~aived any of our rights 
by any act relating to appraesal. 

L. TWO OR M<. JLICIES ISSUED BY US. 

If this policy and any other policy issued to you by u~ 
or any company affiliated with ua apply to the same acce­
dent. the aggregate maximum limit of liability under all 
the policies shall not exceed the highest applicable limit 
of liability under any one policy. This condition does not 
apply to any policy issued by us or an affiliated company 
specifically to apply as excess insurance over this policy. 
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULL~. 
I 

CHANGES IN POLICY-VIRGINIA I 

For a covered auto principally located or principally used in, 
or 1•ra1e operations conducted in, Virginia, the policy is 
changed as follows: 

A. CHANGES IN LIABILITY INSURANCE 

1. If the policy provides LIABILITY INSURANCE only 
for owned autos, a temporary substitute for one of 
these will also be considered a covered auto, sub­
ject to the foUowing provisions: 

a. The owned auto must be out of service because 
of its breakdown, repair, servicing, loss or de­
struction. 

b. The temporary substitute must be owned by 
someone other than you or a member of your 
household. 

c. The temporary substitute must be used with 
the permission of the owner. 

d. The LIABILITY INSURANCE for the temporary 
substitute is excess over any other collectible 
insurance. 

I 
2. OUR LIMIT OF LIABILITY applies except tlat we will 

apply the limit shown in the declaratio~ to first 
provide the separate limits required by V rginia law 
as follows: 

a. $25.000 for bodily injury to any o~e person 
caused by any one accident. I 

b. $50,000 for bodily injury to two or more per­
sons caused by any one accident. ard 

c. $10,000 for property damage caur by any 
one accident. 

This provision will not change our limit I liability. 

B. CHANGES IN CONDITIONS I 

252 

! 
YOUR DUTIES AFTER ACCIDENT OR LOSS is changed 
by adding the foUowing: j 

tense of an action for damages. 

The insured will be deemed not to have coopeited with 
us only if his failure or refusal to do so har s our de· 

I 
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(Ed. 01 83) 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

A. 

B. 

UNINSURED MOTORISTS INSURANCE 
(VIRGINIA) 

WORDS AND PHRASES WITH SPECIAL MEAN- the insured is legally entitled to recover as 
lNG damages from the owner or driver of an unin-
The following words and phrases have special sured motor vehicle. The damages must re-
meaning for UNINSURED MOTORISTS INSUR- suit from bodiiJ injury sustained by the 
ANCE (VIRGINIA): insured, or property damage, caused by an 

1. "Familr member" means a person related to 
accident The owner's or driver's liability for 
these damages must result from the owner-

you by blood, marriage or adoption who is a ship, maintenance or use of the uninsured mo-
resident of your household, including a ward tor vehicle. 
or foster child. 

2. If this insurance provides a limit in excess of 
2. ..Occupying" means in, upon, getting in, on, the amounts required by the Virginia Motor 

out or off. Vehicle Safety Responsibility Act. we will pay 
3. "Property damage" means injury or destruc- only after all liability bonds or policies have 

tion of: been exhausted by judgments or payments. 
a. A covered auto, or c. WE WILL NOT COVER-EXCLUSIONS 

b. Property contained in the covered auto, or This insurance does not apply to: 

c. Any other property (except an auto) 1. Any claim settled without our consent. 
owned by an insured and located in Virgin- 2. The direct or indirect benefit of any insurer of 
ia. property. 

4. "Uninsured motor vehicle" means a land mo- 3. The first $200 of the total amount of property 
tor vehicle or trailer: damage as the result of any one accident in-
a. For which neither a liability bond or policy volving an unidentifiable driver or owner of an 

nor cash or securities on file with the Vir- uninsured motor vehicle. 
ginia Commission of Motor Vehicles at the 4. Anyone using a vehicle without a reasonable 
time of an accident provides at least the belief that the person is entitled to do so. 
amounts required by the Virginia Motor D. WHO IS INSURED 
Vehicle Safety Responsibility Act, or 1. You or any familr member. 

b. Which is an underinsured motor vehicle. 2. Anyone else occupring a covered auto or a An underinsured motor vehicle is a motor 
vehicle for which the sum of all liability temporary substitute for a covered auto. The 

covered auto must be out of service because bonds or policies at the time of an acci- of its breakdown, repair, servicing. loss or de-dent provides at least the amounts re-
quired by the Virginia Motor Vehicle struction. 

Safety Responsibility Act but their limits 3. Anyone for damages he is entitled to recover 
are less than the limits of this insurance, because of bodiiJ injury sustained by another 
or insured. 

c. For which an insuring or bonding company ~- OUR LIMIT OF LIABILITY 
denies coverap or is or becomes insol- 1. Regardless of the number of covered autos, 
vent, or insureda, claims made or vehicles involved in 

d. Which is a hit-and-run vehicle and neither the accident, the most we will pay for all dam-
the driver nor owner is identifiable. ages resulting from any one accident is the 

WE WILL PAY 
limit of UNINSURED MOTORISTS INSURANCE 
shown in the declarations. Such limit of liabili-

1. We will pay in accordance with the Virginia 
~ 

ty shall first provide the separate limits re-
Uninsured Motorists Insurance Law all sums quired by the Virginia Motor Vehicle Safety 

' 
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Responsibility Act. 

2. Except for a vehicle described in paragraph b. 
of the definition of uninsured motor vehicle, 
any amounts otherwise payable for damages 
under this insurance shall be reduced by all 
sums paid by or for anyone who is legally re­
sponsible, including all sums paid under the 
policy's LIABILITY INSURANCE. 

3. For a vehicle described in paragraph b. of the 
definition of uninsured motor vehicle our limit 
of liability shall be reduced· by all sums paid 
by or for anyone who is legally responsible, in­
cluding all sums paid under the policy's LIA­
BILITY INSURANCE. 

F. CHANGES IN CONDITIONS 

The CONDITIONS of the policy are changed for 
UNINSURED MOTORISTS INSURANCE as follows: 

1. Except for property damage, the reference in 
OTHER INSURANCE to .. other collectible in­
surance" applies only to other collectible unin­
sured motorists insurance. For property 
damage, UNINSURED MOTORISTS INSUR­
ANCE is excess to all other collectible insur-
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ance of any kind applicable to the property 
damage. 

.2. YOUR DUTIES AFTER ACCiDENT OR Lqss is 
changed by adding the following: \ 

254 

I 

a. Promptly send us copies of the leg~l pa-
pers if a suit is broulflt, and I 

b. If there is no direct contact betwee~ the 
insured or the covered auto and ~ hit­
and-run vehicle, promptly notify u~r the 
police or the Division of Motor Vehicles as 
soon as practicable of the hit-and-run 
vehicle involved. If the insured has n~t ob­
tained a judgment against John ~' his 
liability may be established as between the 
insured and us by filing a statement\with 
us that there is a cause of action ag,inst 
anyone who cannot be identified. Set forth 
the facts and present clear and convincing 
evidence that there was a hit-and-run ehi­
cle involved in the accident. 

I 
P•1• 2 of 2 
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

AUTO MEDICAL PAYMENTS INSURANCE 

A. WORDS AND PHRASES WI1H SPECIAL MEANING 
In addition to the WORDS AND PHRASES WITH 
SPECIAL MEANING in the policy, the following words 
and phrases have special meaning for AUTO MEDI­
CAL PAYMENTS INSURANCE: 

1. "Family member" means a person related to you 
by blood, marriage or adoption who is a resident 
of your household, including a ward or foster 
child. 

2. "'ccupylftl" means in, upon, getting in, on, out 
or off. 

B. WEWILLPAY 

We will pay reasonable expenses incurred for neces­
sary medical and funeral services to or for an insured 
who sustains bodily injury caused by accident. We will 
pay only those expenses incurred within three years 
from the date of the accident. 

C. WE WILL NOT COVER- EXCLUSIONS 
This insurance does not apply to: 

1. Bodily Injury sustained by an Insured while occu­
pylnl a vehicle located for use as a premises. 

2. Bodily Injury sustained by you or any family mem­
ber while occuPJ1n1 or struck by any vehicle 
(other than a covered auto) owned by you or fur­
nished or available for your regular use. 

3. BocliiJ injury sustained by any famiiJ member 
while occupJinl or struck by any vehicle (other 
than a covered auto) owned by or furnished or 
available for the regular use of any famiiJ member. 

4. Bodily Injury to your employee arising out of and 
in the course of employment by you. However, 
we will cover bodily injury to your domestic 

employees if not entitled to workers' compensa­
tion benefits. 

5. BodiiJ injurJ to an insured while working in a busi· 
ness of selllns, servicins. repairing or parking 
autos unless that business is JOUrL 

6. Bodily InJury caused by declared or undeclared 
war or insurrection or any of their consequences. 

7. Bodily InJury to anyone using a vehicle without a 
reasonable belief that the person is entitled to do 
so. 

D. WHO IS INSURED 
1. You or any family member while occupyiftl or, 

while a pedestrian, when struck by any auto. 

2. Anyone else occupylna a covered auto or a 
temporary substitute for a covered auto. The cov­
ered auto must be out of service because of its 
breakdown, repair, servicing, loss or destruction. 

E. OUR LIMIT OF LIABIUTY 
Regardless of the number of covered autos, IMUreds. 
claims made or vehicles involved in the accident. the 
most we will pay for bodily Injury for each insured 
injured in any one ICCident is the limit of AUTO MEDI· 
CAL PAYMENTS shown in the declarations. 

F. CHANGES IN CONDinONS 
The CONDITIONS of the policy are changed for AUTO 
MEDICAL PAYMENTS INSURANCE as follows: 

1. OUR RIGHT TO RECOVER FROM OTHERS doet 
not apply. 

2. The reference in OTHER INSURANCE to "other 
collectible insurance" applies only to other cc»­
lectible auto medical payments insurance. 
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ntiS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY~ 
I 

NUCLD.R ENERGY LIABIUTY EXCLUSION ENDORSEMENT 
(Broad Form) 

It is agreed that: 

A. The policy does not apply: 

1. Under any Liability Coverage, to bodiiJ InJury or 
property cllftllll 
a. with respect to which an Insured under the 

policy is also an insured under a nuclear 
energy liability policy issued by Nuclear 
Energy Liability Insurance Association, 
Mutual Atomic Energy Liability Underwriters 
or Nuclear Insurance Association of Canada, 
or would be an Insured under any such policy 
but for its termination upon exhaustion of its 
limit of liability; or 

or possessions or canada, this Jxclusion c 
applies only to property damlll to such 
nuclear flclllty and any property th~~ eat. 

B. As used in this endorsement: 
1 

b. resulting from the hazardous properties of 
nuclear material and with respect to which 
(1) any person or organization is required to 
maintain financial protection pursuant to the 
Atomic Energy Act of 1954, or any law 
amendatory thereof, or (2) the Insured is, or 
had this policy not been issued would be, 
entitled to indemnity from the United States 
of America, or any agency thereof, under any 
agreement entered into by the United States 
of America, or any agency thereof, with any 
person or orpnization. 

2. Under any Medical Payments Coverage, or under 
any Supplementary Payments provision relating 
to first aid, to expenses incurred with respect to 
bodily InJury resulting from the hazardous pr• 
perties of nucte. material and arising out of the 
operation of a nuclear facilltr by any person or 
orpnization. 

3. Under any Liability Coverage, to bodiiJ injury or 
property clallllll resulting from the hlzardous 
properties of nuclear material. if 
a. the nuclear material (1) is at any nuclear 

facilltr owned by, or operated by or on behalf 
of, an Insured or (2) has been discharged or 
dispersed therefrom; 

b. the nuclear material is contained in spent 
fuel or waste at any time possessed, handled, 
used, processed, stored, transported or dis­
posed of by or on behalf of an Insured; or 

c. the badly lftlury or property damap arises 
out of the furnishing by an Insured of ser­
vices, materials, parts or eQuipment in con­
nection with the planning, construction, 
maintenance, operation or use of any nuclear 
t.ciltty, but if such facility is located within 
the United States of America, its territories 

"hazardous properties" include radioactive, toxic or 
explosive properties; I 

"nuclear matwlar means source ma,l, special 
nuclelr matwlal or bJproduct materlll; 

"source material", •special nuclear ~r·. and 
"bJproduct matertar' have the meanings ~iven them 
in the Atomic Energy Act of 1954 or in any law 
amendatory thereof; j 
"spent fuel" means any fuel element or fuel com· 
ponent, solid or liquid, which has bee used or 
exposed to radiation in a nuclear reactor; 

.._... means any waste material (a) ~ntaining 
bJproduct mat1r111 and (b) resulting from the opera­
tion by any person or orpnization of a~· nuclear 
fldllty included within the definition of nucli.r tadllty 
under paragraph 1 or 2 thereof; j 
"nuclear fdlty" means 

1. any nuclear nJICtor, 
2. any equipment or device designed or sed for (a) 

separating the isotopes of uranium or plutonium. 
(b) processing or utilizing spent ~el. or (c) 
handling, processing or packaging waste, 

3. any equipment or device used for th~ -~recessing. 
fabricating or alloying of special nucMtar material 
if at any time the total amount of such "aterial 1n 
the custody of the insured at the prem~ses where 
such equipment or device is located co~sists of or 
contains more than 25 grams of plu~onium or 
uranium 233 or any combination thereof. or more 
than 250 grams of uranium 235, I 

4. any structure, basin, excavation, pr~mises or 
place prepared or used for the storage or dis-
posalofwate, 1 

and includes the site on which any of the tqregoing is 
located, all operations conducted on such site and all 
premises used for such operations; 

"'nuclear r8ICtor" means any apparatus d signed or 
used to sustain nuclear fission in a self· upporting 
chain reaction or to contain a critical mass of fission­
able material; 

"property damap" includes all forms of radioactive 
contamination of property. I 

I 
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Family Automobile Policy 

The Travelers Insurance Companies 
Hartford, Connecticut 

(Each a Stock Insurance Company) 

In consideration of the payment of the premium. 
in reliance upon the statements in tht.• dedara­
tions made a part hereof and subjet't to all t hl' 
terms of this policy. the member of The Tra\·t•lt'r"' 
Insurance Companies designated in Item t; of tht.• 
declarations as the "insurer" (herein called · ·t ht• 
Company") agrees with the insured named in tht• 
declarations as follows, provided the insuran<.·t.• 
afforded is only with respect to such of the co\·t.•r­
ages as are indicated by specific premium chargl' 
or charges in Item 4 of the declarations: 

PART I-LIABILITY 

COVERAGE A-BODILY INJURY LIABILITY; 
COVERAGE &·PROPERTY DAMAGE LIABILITY 
To pay on behalf of the insured all sums which 
the insured shall become legally obligated to pay 
as damages because of: 

A. bodily injury, sickness or disease. inducimJ! 
death resulting therefrom. h~rt.>tnaftt•r 

called "bodily injury". sustained by any 
person: 

B. injury to or destruction of property. includ­
ing loss of use thereof. hereinafter call<.•d 
"property damage"; 

arising out of the ownership. maintenann• or ust• 
of the owned automobile or any non-owned auto­
mobile. and the Company shall defend any suit 
alleging such bodily injury or property dama~t.' 
and seeking damages which are payablt.• under 
the terms of this policy. even if any of tht• alleJ!a· 
tions of the suit are groundless. false or fraudu­
lent: but the Company may make such in\'t.'st tJ!a­
uon and settlement of any claim or suit as tt 
deems expedient. 



SUPPLEMENTARY PAYMENTS 
To pay. in addition to the applicable limits of lia­
bility: 

(a) all expenses incurred by the Company. all 
costs taxed against the insured in any such 
suit and all interest on the entire amount of 
any judgment therein which accrues after 
entry of the judgment and before the Com­
pany has paid or tendered or deposited in 
court that part of the judgment which does 
not exceed the limit of the Company's lia­
bility thereon; 

(b) premiums on appeal bonds required in any 
such suit, premiums on bonds to release at­
tachments for an amount not in excess of 
the applicable limit of liability of this pol­
icy. and the cost of bail bonds required Qf 
the insured because of accident or traffic 
law violation arising out of the use of an 
automobile insured hereunder. not to ex­
ceed S 100 per bail bond. but without any 
obligation to apply for or furnish any such 
bonds: 

(c) expenses incurred by the insured for such 
immediate medical and sur~ical relief to 
others as shall be imperative at the time of 
an accident involvin~ an automobile in­
sured hereunder and not due to war: 

(d) all reasonable expenst)s. otht•r than loss of 
earninS!s. incurred by llll' insured at the 
Company's request. 

PERSONS INSURED 
The followinJ( are msureds under Part I: 

C a) with respect to the ownt!d automobilt!. 

l 1 > the named insured and any res1dent of 
the same household. 

(21 any other person u~anJ,! ~ueh automo-
bih• wuh th(' pt•rma~ ... wn of t ht· nanwd 
msun•d. pro\'ldt•d tu ... at't ual ciJwrat 1on 

or ( 1 f Ill' Js not oru•raiiiH! 1 tu~ ot hc·r ac-­
tual ust• thttn•nf I' \\Jthan the· ''"ope· of 
such pt•rnussiun. ancJ 

( :11 any ot lwr JU•rson or ori!a ruza llttll hut 
only With n•spc•c·t to hr .. or 11 .. Ja;ahJhty 

•l 
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because of acts or omissions of an in­
sured under (a) ( 1) or (2) abo\'e: 

(b) with respect to a non-owned autpmobil~. 

(1) the named insured. 

(2) any relative. but only with respect to a 
private passenger automl· obile or 
trailer, 

provided his actual operation or (if hl' i~ 
not operating) the other actual yse thereof 
is with the permission. or reasonably bt>­
lieved to be with the permissi~n. of thc.• 
owner and is within the scope of such per­
mission, and 

(3) any other person or organi~ation not 
owning or hiring the autorr}obile. but 
only with respect to his or its liability 
because of acts or omission~ of an in-

1 

sured under (b) ( 1) or (2) above. 

The insurance afforded under Part I apblies sepa­
rately to each insured against _who~ claim _is 
made or suit is brought, but the mclu~10n her~m 
of more than one insured shall not op~rate to m­
crease the limits of the Company's liability. 

"If FE is shown below any vehicle deshription in 
Item 3 of the Declarations. the followihg are not 
insureds under this coverage for all ~ehicles in 

Item 3 of the Declarations: l 
1. The u_nited States of America or any of its 

agenctes; 

2. Any person. including the name insured. 
with respect to bodily injury o~ property 
damage resulting from the opera:tion of an 
automobile by such person as ani employet• 
of the llnited States Government I while act­
ing withm the scope of his office or employ­
ment. if the provisions of Sectidn 2H7~ of 
Title 28. United States Code (F~f~eral Tort 
Claims Act), as amended. reqUI l' the At· 
tornev General of the United States to dt.•-

- I 
fend such person in any civil action or pro-
ceeding which may be brou~h~ for sudt 
bodily injury or property damal!+· whettwr 
or not the incident out of which sut:h 

I 

bodily injury or property dama~~ aros~ has 
been reported by or on behalf o~ such p<•r-

3 ' 



son to the United States or the Attorney 
General. 

DEFINITIONS 
Under Part 1: 

"named insured" means the individual named 
in Item 1 of the declarations and also includes 
his spouse, if a resident of the same household; 

"insured" means a person or organization de­
scribed under "Persons Insured"; 

"relative" means a relative of the named in­
sured who is a resident of the same household; 

"owned automobile" means 

(a) a private passenger, farm or utility auto­
mobile described in this policy for which a 
specific premium charge indicates that cov­
erage is afforded, 

(b) a trailer owned by the named insured. 

(c) a private passenger. farm or utility auto­
mobile ownership of which is acquired by 
th£' named insured during the policy pe­
nod. provided 

C I) it replaces an owm•d uutomnbilt• as de­
fined in (a) abo\'l'. or 

C 2) the Company insun•s all prt\'att• pas­
senJ!_er. farm and utility automobiles 
ownl•d by the nanwd msun•d on the 
datt• of stH:h al'quasat mn and t ht• named 
msun•d notifit·~ the· Company duranJ!_ 
the pohry p('nod or Wit hm 311 day:-; af· 
tt•r tlw date.• of ~llt'h ;u·qu1s1t 11m of ht~ 
c.•h.•rt ton tn make• r tu ... and no or twr pol­
u·y lSStlt'd by t lw Company appltt'abh· 
to sud\ automohtlt-. or 

(d • a tt•mporary substitute· autnmoh11t·. 

"h'ffiJHtrary subst lt utt· cautunu•lult··· mc·an ... any 
automob1h· or trcult•r. nut "'' r .. ·d ll:·· t lw nanwd 
msun•d. wh1h' tl'mporanl~ u ... c•d w1t h t II•· JH'r­
ml~~wn of tht• owm•r a ... " '"h'tlt ut•· I or tIll' 

ownl'd auiOmnbtlt· or 1 raale·r "lwn \\ 11 htlrawn 
from normal ust• bc•c:au ... ,- "' 11 .. hrc·ahclu\\ 11 rc·· 
patr. sc•r\'lt'lllJ.!. In~~ ur ch· .. t r u• t1nn 

"ntiii·0\\'1\t'd automohale- nw.art .. olll .tlll .. lltlfllllt­

ur tr<lllt•r not owrwd I•~ ... lurm ... h•·•l lor the· 
n•)!ular u~c· of t•ltllt.'r t tw u.auu·d m .. u r •·tl • •r an~ 
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relative, other than a temporary substitute.) au­

tomobile; 
"private passenger automobile" means a t~our 
wheel private passenger. station wa~on or Jl'ep 
type automobile; 
"farm automobile" means an automobile of tht' 
truck type with a load capacity of fift~en hun­
dred pounds or less not used for bu~mess or 
commercial purposes other than farmmg: 

"utility automobile" means an automobile. 
other than a farm automobile. with a load ta· 
pacity of fifteen hundred pounds or less of tht• 
pick-up body. sedan delivery or pane~ truek 
type not used for business or commerrtal pur-

poses; 
"trailer" means a trailer desi~ned for use wlt h 
a private passenger' automobile. if not bt•in~ 
used for business or commercial purpnsl'S wu h 
other than a private passenger. farm or utility 
automobile. or a farm wagon or farm implt>­
ment while used with a farm automobilt>: 

"automobile business" means th(' busim·s~ or 
occupation of selling. repairing. st\n·il'in)!. stor­
ing or parking automobiles: 
"use" of an automobile includes the loadinJ! 
and unloading thert»of: 
"war" means war. whether or not dc.•dan•rl. 
ci\'il war. insurrection. rebellion or n·\·olut ion. 
or any act or condition incident to any of t tw 
foregoing. 

EXCLUSIONS 
This policy does not apply under Part I: 

(a) to any automobile while used as a publ11.· or 
liven· convevance. but this exclusion does 
not ~pply t~ the named insur('d with n·· 
spt.'ct to bodily injury or prop£'rty damaAt' 
which results from the nam£'d insun•cl's ol'­

<:upancy of a non-owned automobih· ot lwr 

than as the operator thereof: 
c h) to hndily injury or property damagt• l'ttllst'd 

mtt•ntionally by or at the direction of tht• 
msun•d: 

1 <" 1 to lll.Jury. si<:kness. diseast•. dt•ath or dt··· 
st ru<"t wn with respe<.·t to whi<:h an msurt'd 
undt>r tht• poliey is also an insun•rl undt•r ;1 



nuclear energy liability policy issued by 
Nuclear Energy Liability Insurance Associ­
ation, Mutual Atomic Energy Liability lin­
derwriters or ~uclear Insurance Associa­
tion of Canada, or would be an insured un­
der any such policy but for its termination 
upon exhaustion of its limit of liability; 

(d) to bodily injury or property damage arising 
out of the operation of farm machinery: 

(e) to bodily injury to any employee of the in­
sured arising out of and in the course of 

(1) domestic employment by the insured. if 
benefits therefor are in whole or in part 
either payable or required to be pro­
vided under any workmen's compensa­
tion law, or 

(2) other employment by the insured: 

(f) to bodily injury to any fellow employee of 
the insured injured in the course: of h1s em­
ployment if such injury arises out of the 
use of an automobile in the business of his 
employer. but this exclusion does not apply 
to the named insured with respect to mjury 
sustained by any such fellow employN.': 

(g) to an owned automobilt• whih.• used by any 
person while such person 1s t•mployt•d or 
otherwise engaged m th(' automobile busi· 
ness. but this exclusion dues not apply to 
the named insured. a r('sJdl•nt of tht• same 
household as the named msun•d. a )..mrtnl•r· 
sh1p in which the namt•d msu~ed or ~uch 
resident is a partner. or any partn<.'r. a~t·nt 
or employee of the nam£'d msurcd. sut:h 
resident or partnership. 

(h) to a non-owned automubah- whitt• maan· 
tain<.'d or used by any (l('rsun whtlt• sul'h 
person IS employed or otht•rwast• t.an~:!J!t•d an 

( l) the automobile bUSint''' nf tht• ln'llrl'd 
or of any other persnn nr ur~anaz.at aun 

(2) any other busmt•ss ur ntTupat um uf ltw 
insured. but this ('Xc:ha,aun 1 h' , :.! • ctuc·' 
not apply to a pnv;slt· f'·'''''n)!t•r .euh•· 
mnbil(' op<.'rated nr .,, • upu·d ''~ 1 tw 
namt'd insured or b~ ha ... pra\ ate· • h.wl· 

feur or domestic st•n.ant ur " tr.uh•r 
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used therewith or with an owned aut• •­
mobile; 

(i) to injury to or destruction of (1) property 
owned or transported by the insured or (2) 

property rented to or in charge of th~ in­
sured other than a residence or prirate ~a-
u~: ] 

U) to the ownership. maintenance. o9eration. 
use, loading or unloading of an auto! mobil~ 
ownership of which is acquired 

1 

by the 
named insured during the policy p~riod or 
any temporary substitute aut6mobile 
therefor. if the named insured h!as pur­
chased other automobile liability in~urance 
applicable to such automobile for r·hich a 
specific premium charge has been Tade. 

I 

PART II-EXPENSES FOR MEDI.CAL 
SERVICES I 

COVERAGE C-MEDICAL PAYMENTS 
To pay all reasonable expenses incurred within 
one year from the date of accident for ntjcessary 
medical. surgical. chiropractic, X-ray anq dental 
services. including prosthetic devices. and neces­
sary ambulance. hospital. professional rursing 
and funeral services: 

1 

Davision 1. To or for the named insu~ed and 
each relative who sustains bodily inju,ry. sick· 
ness or disease, including death r suiting 
therefrom. hereinafter called "bodily njury". 
caU!:;ed by accident, 

<a) while occupying the owned automobile. 

c b > while occupying a non-owned aut1mobil~. 
but onlv if such person has, or reasonably 
believe~s he has. the permission l of tht\ 
owner to use the automobile and thr us£' as 
within the scope of such permission. or 

1c1 whil~ not occupying a motor ~~hicle. 
through being struck by an autom]bile or 
traih.'r of any type. 

Hanston 2. To or for any other person 
1 

ho sus· 
taan!'o bodil\' inJ·urv. caused by accident. whitt• 

~ ~ I 

mTupym~ : 

7 



(a) the owned automobile. while being used by 
the named insured. by any resident of the 
same household or by any other person 
with the permission of the named insured: 
or 

(b) a non-owned automobile, if the bodily in­
jury results from 
(1) its operation or occupancy by the 

named insured or its operation on his 
behalf by his private chauffeur or do­
mestic servant, or 

(2) its operation or occupancy by a rela­
tive, provided it is a private passenger 
automobile or trailer, 

but only if such operator or occupant has, 
or reasonably believes he has. the permis­
sion of the owner to use the automobile ana 
the usc is within the scope of such permis­
sion. 

DEFINITIONS 
Thl· dl'finitions under Part I apply to Part 11. and 
undl•r Part I I. 

··oecupytnJC mt•ans in or upon or t•ntl•rin~ into 
or ah).!ht lllf.! from. 

"nwdlt·al t'XJ>c.•nsl' insurant·t··· mt•ans any auto­
mobllt• msuranl'l' pro\'idmJ.! lwm•fits for nwdical 
l'XP<'n~l·~ payablt• without n·,wrd to fault. 

EXCLUSIONS 
Th1-.. pull<"y dol'S not apply undt•r Part II to bodily 
ln.Jury: 

1 a 1 sustaml•d whill• ot·t·upymJ.! 
1 I , an ownl•d automoh11t· wtu h· ti..,PcJ a~ a 

public or lin•ry c·nn\ t•yann•. or 
r:! 1 any \'Phldl· wh1lt· lot·att•d for u ... ,. as a • 

r<.'sldl'nt'l' or pn·nu._, . .., 
C b 1 sust amt'd by t he• nanwcl an ... un·d ur a rt•la· 

tl\'1' wtult• o<·t·upytnf,! or \\ tult• nul cuTllJlY· 

Ill f.! a mot or n•tudc· t hrcnu!h ht·trH! ..,, I'll I'~ 

hy 

1 1 1 a farm t~·Ju' tnu tor ur nt llt'r '''l'llftrHc·nt 

dt•,l)!tH'cl for 11..,,. r•rm• 11•.111~ utl J•llhll• 

road~. wtult• nut Ill'"'· puhll• '"·"'' ur 

1:.! 1 a \ duc·lt· oJn•rara·cl "'' r.nl-. o! • r ,a\\ Ia·• 
tn·ad .... 

-~ 
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(c) sustained by any person other than the 
named insured or a relative, 

(1) while such person is occupying a non­
owned automobile while used as a pub­
lic or livery conveyance. or 

(2) resulting from the maintenance or use 
of a non-owned automobile by such 
person while employed or otherwise 
engaged in the automobile business. or 

(3) resulting from the maintenance or use 
of a non-owned automobile by such 
person while employed or otherwise 
engaged in any other business or occu­
pation, unless the bodily injury results 
from the operation or occupancy of a 
private passenger automobile by the 
named insured"'r by his private chauf­
feur or domestic servant, or of a trailer 
used therewith or with an owned auto­
mobile; 

(d) sustained by any person who is employed 
in the automobile business, if the accident 
arises out of the operation thereof and if 
benefits therefor are in whole or in part ei­
ther payable or required to be provided un­
der any workmen's compensation law: 

(e) due to war. 

PART Ill-PROTECTION AGAINST 
UNINSURED MOTORISTS 

COVERAGE D-UNINSURED MOTORISTS 
(DAMAGES FOR BODILY INJURY) 
COVERAGE D2-UNINSURED MOTORISTS 
(DAMAGES FOR PROPERTY DAMAGE) 
Tht• Company will pay in accordance with St•<"­
tum 38.1-381 of the Code of \'irginia and all Acts 
anwndatory thereof or supplementary thereto. 
ull sums which the insured or his le~al represl'n-
1 all\'(' shall be lc~ally entitled to recover as dam­
af,!t·~ from the owner or operator of an uninsured 
mutctr \'ehil'!t• because of bodily injury sustainl•d 
hy t ht• msured nr property dama~e. caused by aC'­
' utc·nt and arism~ out of the ownership. mamtt•­
n;uwc· or ust• of such uninsured motor Vf:'hicle. 

9 



PERSONS INSURED 
Each of the following is an insured under this 
insurance to the extent set forth below: 

(a) the named insured and, while residents of 
the same household, the spouse and rela­
tives of either; 

(b) any other person while occupying an in­
sured motor vehicle; and 

(c) any person, with respect to damages he is 
entitled to recover because of bodily injury 
to which this insurance applies sustained 
by an insured under (a) or (b) above. 

The insurance applies separately with respect to 
each insured, except with respect to the limits of 
the Company's liability. 

DEFINITIONS 
When used in reference to this insurance (includ­
ing endorsements forming a part of the policy): 

(a) "bodily injury" means bodily injury. sick­
ness or disease, including death, sustained 
by a person who is an insured under (a) or 
(b) of the Persons Insured provision; 

(b) "motor vehicle" means a land motor vehi­
cle or trailer other than 

( 1) a farm type tractor or other equipment 
designed for use principally off public 
roads. while not upon public roads. 

(2) a vehicle operated on rails or crawler­
treads. or 

(3) a vehicle while located for use as a res­
idence or premises; 

(c) "named insured" means the person named 
in the declarations of thas pohcy and in­
cludes the spouse if a n•sJdt.•nt of th<' same • 
household; 

(d) "relative" means a person related to the 
named insured by blood. marr1a~e nr adop­
uon who is a residt.•nt uf tht• samr hnust'· 
hold: 

(e) "hit-and-run vehitl(' .. mc••m" a mntor \'t•hi· 
cle which causes an atTidt•nt n•sultm)! m 
bodily mjury to an m'urt·d or propt•rty 
dama~e. pro\'ided: 

10 

(1) there cannot be ascertained the idt•n­
tity of either the operator or the ownt•r 
of such motor vehicle: and 

. I 
(2) the insured or someone on h1s ?t.•half 

shall have reported the ac~ident 
promptly to either the Compan~·. tht:' 
Division of Motor Vehicles or the po-
lice. I 

(f) .. insured motor vehicle" means a motbr \'l'· 
hicle registered in Virginia with resp~ct to 

which the bodily injury and property\ da_m­
age liability coverage of th~ polic~: ar,pla:•s 
but shall not include a veh1cle while jbemf! 
used without the permission of the or·n~r: 

(g) "occupying" means in or ~pon or entenn~ 
into or alighting from; 1: 

(h) ··property damage·· means injury to ~r de­
struction of ( 1) an insured motor vehicle 
owned by the named insured or his s~ouse. 
if a resident of the same household and tht.• 
contents of such motor vehicle. and (~)any 
other property (except a motor vehicle l 

(i) ;:~~:u::d a:0~::u:::i::~ :::~:~ inl
1

1 

\'ir-

( 1) a motor vehicle with respect t the 
ownership, maintenance. or u ·e of 
which there is, in at least the a~mmt 
specified in the Vir~inia Motor \'1hiclt' 
Safety Responsibility Act. neithfr t i 1 

cash or securities on file with th~ \'ir­
ginia Commissioner of Motor Vehidt•s 
nor (ii) a bodily injury and prof

1 

t•rty 
damage liability bond or insuranc' pol­
icy, applicable at the time of tlw acci­
dent with respect to any p~rson. ~>r or­
ganization legally respons1blt• tor tht• 
use of such vehide. or with n•sptrt't to 

• I 
which there is such a bond or msupm('t• 
policy applicable at the time of t ht• ac· 

.. I t cident but the company wrumg t w 
sam.e is or becomes insolvent or 11

cnit•s 
eoveral{e tht'reunder: or 

':! 1 a hn-and-run \'Chide as defined: 
(a) an "underinsured motor \'l'hlll"lt' .. 

which is a motor vehidt• that is "u:ndt•r-

I I 
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insured .. when. and to the extent that 
the total amount of bodily injury and 
property damage coveraAe applicable 
to the operation or use of such vehicle. 
including all bonds or deposits of 
money or securities made pursuant to 
Article 6 of Chapter 6 of the Code of 
Virginia (Section 46.1-467 et seq.). is 
less than the total amount of uninsured 
motorists coverage afforded any person 
insured as a result of the operation or 
use of such vehicle under this insur­
ance. 

but the term .. uninsured motor vehicle .. 
shall not include: 

(i) a motor vehicle which is owned_ or 
operated by a self-insurer within 
the meaning of the Virginia Motor 
Vehicle Safety Responsibility Act 
or any motor carrier law or similar 
law: 

( ii) a motor \'Chicle which is owned by 
the l~nited Statl's of America. the 
State of Vir~Zima. a political subdi­
vision thereof. or an aAency of any 
of the forcAomA: 

EXCLUSIONS 
This msuran<.·t• does not apply 

(a) to bodily injury or prnpt.•rty dama~Zt' with 
respect to which tht• ansured or hts le~al 
representative shall. wnhout , .. ·rittt•n ton- · 
sent of thl' Company. makt• any st.>tt l<'mt•nt 
wnh any person or orJ!anazation who may 
be legally liablt• tht•n•for; 

< b 1 to the first two hundn•d dollar~ oft ht• total 
amount of all prnpt•rty dama~t· as tht• rt•­

sult of any one at't'Jdt•nt Th1~ t•xdusann 
dot•s not apply af tht• uwnt•r or opt•rator of 
tht.• unansun•d motnr \"t•hadt• t·au~tnJ! t ht• 
damaA<.' t:an bt• adt•ntafit•d. 

(c) sn as tu anun• dart•t·tl~ ur anchn·t·t I~ lo t ht• 
btml'fit of any msurt•r uf propt·rt~ 

1:! 
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PART IV-MOTORISTS PERSONAL 
PROTECTION 

COVERAGE E1-TOTAL DISABILITY­
UNLIMITED PERIOD; 
COVERAGE E2-TOTAL DISABILITY­
MAXIMUM 200 WEEKS 
To pay weekly indemnity &t the rate statt.•d m t hl' 
declarations for the period of continuous total 
disability of the insured which shall rt-sult dl· 
rectly and independently of all other caust>s from 
bodily injury caused by accident and sustauwd 
by the insured while in or upon or whill' t.•ntenn:,.! 
into or alighting from. or throuAh bein~ struck 
by, an automobile. provided ( 1) such disabiht y 
shall commence witflin twenty days aftt.•r tht· 
date of the accident. and (2) any disability during 
the period of fifty-two weeks from its rommen<'l'· 
ment shall be deemed total disability only if it 
shall continuously prevent tht• insured from pPr· 
forming every duty pertaining to his occupatwn. 
and (3) any disability after said fifty-two Wl'l'k~ 
shall be deemed total disability only if it shall 
continuously prevent the insured from engaJ!ing 
in any occupation or employment for wal!t.' or 
profit. and ( 4) as respects CoveraAt' E2. t lw 
weekly indemnity for total disability as providt.•d 
herein above shall in no ~vent ext~nd bPyotHi a 
period of 200 consecutive weeks from tlw datt• of 
commencement of disability as pro\·ided abo\'t'. 

It is agreed that each insured under Co\"l'ra}.!t' E I 
or E2 is en~Zaged in a remunerativt\ oc(.:upat wn. 
and ( 2) the sum of the weekly indemnity affordt>d 
by this insurance and by all personal al'l'idPnt in· 
suranct.• carried by such person is not mon· than 
two thirds of his av~ral!e weekly earnings dunn).! 
t ht.• past 12 months. 

COVERAGE F-DEATH INDEMNITY 
To pay ttw principal sum statl'd in tht.• d<'dara· 
t ums in the <\vent of tht• death of thP insun·d 
wht('h shall result directly and indl'pendt·nt ly uf 
all otlll'r l'auscs from bodily injury caust•d hy ac· 
ndt•nt and sustaint•d by tht• insun•d whilt· an ur 
upon or whil(.• entcrin~ into or aliAhting from. or 
1 hrou}.!h bt•inJ! strul'k by. an automobilt•. proncit-d 
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the death shall occur ( 1) within ninety days after 
the date of the accident, or (2) within fifty-two 
weeks after the date of the accident and during a 
period of continuous total disability of the in­
sured for which weekly indemnity is payable un­
der the Total Disability Coverage. 

DEFINITIONS 
The definition of "war" under Part I applies to 
Part IV, and under Part IV: the unqualified word 
"insured" means the person or persons so desig­
nated for each Part IV coverage in the declara­
tions; 

··automobile" means a land motor vehicle or 
trailer not operated on rails or crawler-treads, 
but does not mean: ( 1) a farm type tractor or 
other equipment designed for use principally· 
off public roads, except while actually upon 
public roads. or (2) a land motor vehicle or 
trailer while located for use as a residence or 
premises and not as a vehicle. 

EXCLUSIONS 
This policy does not apply under Part 1\': 

(a) to bodily injury or death sustained in the 
course of his occupataon b~· any person 
while en~a~ed ( 1) in duties mcident to the 
operatiOn. loadin~ or unluadm~ of. or as an 
assistant on. a publk or hvt•r\' <:on\'t•vance 
or commercial automobllt•. or. ( ~) m duties 
incident to the repair or st•n·•emJ.! of auto­
mobiles; 

(b) to loss caused by or n•sult lnJ! from dJ~t·ast• 
ex<:ept pus forminJ! mft·,·t 11m wtudt shall 
m.·<.·ur throuf!h bodily InJury to whu·h t tus 
insurann• applit.•s: 

Ct) to su1l'ide. sant• or msarw. ur ''' ctny attPmpt 
tht.•reat: 

(d) to mjury or death dut· tu \\ ar 

PART V-PHYSICA~ D~MAGE 

COVERAGE G-COMPREHENSIVE 
(EXCLUDING COLLISION) 

( 1) To pay for loss cau~c·ct ... twr I han tl\ nelh­
swn to th(• uwnc.•d autumnh1l•· ur I•• ·., nun-

·~ 
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owned automobile but only for the amount 
of each such loss in excess of the deduct­
ible amount stated in the declarations or 
endorsement as applicable hereto. The d~­
ductible amount shall not apply to loss bv 
(a) theft or larceny of the entir~ autom~­
bile, (b) fire or lightning, (c) smoke or 
smudge due to a sudden. unusual and 

I 

faulty operation of any fixed heating 
equipment serving the premises] in which 
the automobile is located. or (d) the strand­
ing, sinking, burning, collision ~>r derail­
ment of any conveyance in or upon which 
the automobile is being transpoded. 

I 

If the policy affords insurance with respect 
to the Collision Coverage. breaka~e of glass 
caused by collision may, if the insured so 
elects, be treated as covered t~ereunder. 
subject to the terms thereof. inst~ad of un­
der the Comprehensive Covera~e~ 

For the purpose of this coverage. breaka~e of 
I 

glass and loss caused by missiles. fallirif! objt>cts. 
fire, theft or larceny, explosion. eatthquakc. 
windstorm, hail, water. flood. maliciour.

1 

mischief 
or vandalism, riot or civil commotion. o collidinJ?, 
with a bird or animal. shall not be dee ed to bt• 
loss caused by collision. 

(2) To pay for loss caused by fire o~ lif,!htninJ! 
to robes, wearing apparel and otht.•r pt•r· 
sonal effects which are the propdrty of tht> 
named insured or a relative. whi~e sul'h ef­
fects are in or upon the owned automobilt•. 

I 

COVERAGE H-COLLISION I' 

To pay for loss caused by collision to ~he ownt•d 
automobile or to a non-owned auto~obik but 
nnlv for the amount of each such loss in exl'c.•ss of 
the. deductible amount stated in the deblarations 
as applicable hereto. 

COVERAGE I-TOWING AND LABOR COSTS 
Tu pav for towin" and labor costs neces~itated b\' • ~ I • 
t ht• disablement of the owned autom9bilt• or of 
any non-owned automobile, provided tfue labor is 
pt•rfurmed at the place of disablement. 
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COVERAGE M-RENTAL REIMBURSEMENT 
The company will reimburse the named insured 
in the event of direct and accidental loss of or 
damage to an owned automobile, for expense in. 
curred for the rental of a substitute or equivalent 
type and purpose for such automobile. provided 
that such reimbursement shall be payable. 

(a) only if. with respect to such loss or damage 
necessitating such rental. 

(i) it is either caused by collision of such 
owned automobile with another object 
or by upset of such automobile. or (ex­
cept as hereinafter provided) is loss or 
damage to which such Comprehensive 
Coverage applies: and 

( ii) as a result thereof such owned autoll)o­
bile is continuously withdrawn from 
normal use for a period in excess of 24 
hours; 

( b l for the.• period cummen<.:in~ with the.• first of 
th(' number uf days fur which exp('nS(' for 
such n•ntal is ineurn•d and terminatin~. n•­
~ardlt.•ss of the c.•xparataon of tht• policy pt.·· 
rind. at t lw end of t lw number of dav~ 
whi<:h wnuld. wath tht• t'Xt.•rcist.• of dut.• di·li·­
J!c.•nc.·c.· and dispateh. bt• n•qturc.•d to repair 
or replan· such owm•d automobilt•: pro­
ndt•d. howc.•vt•r. sudt n•ambursc.•mt•nt for 
any ont• sudt pt•nod shall not t.'Xl'l't•d the.· 
amount of sudl c.•xpt•n .. t• t t•x<:lusn·t· of milt·· 
aJ!t• dmrJ!c.•s 1 as'' nt'l't·~~anl\· and aetuall\' 
uwurrPd by t ht• nanwd msu~t.·d nor. Ill an~· 
t'\'l'nt. a total amount ot · 

111 $111 for any om· day or of S;Jnu lor any 
orw S\ll'h pt.•nod or 

I 11 I t ht• amount pttr on•· day or for any nnt· 
sudt pt•nod a~ n•pr.•-.t•ntt>d m tlu· lunu .. 
of habthty on tht· lh·daratwn-. paJ.!t•. 11 
J!n•att•r than 111 

,,., w adc11tlorl to ttw lln111 ttl ltalllht~ ••tht•r· 
Wl~t· upplll·ablt• undc•r ... uc·h m .. uraJwt• a ...... 
affordl•d by till' puhc ~ \\II h rt''l"'' 1 111 dl· 
n•rt and an·tdt•nt;tl 1 ....... ttl or ct.am.a~•· '" 

sud\ owm•d autumuhJI•· illld .. t..all not h•· 

I t ~ 
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subject to the application of any dc.•dul'tibh· 
thereunder. 

SUPPLEMENTARY PAYMENTS 
In addition to the applicable limit of liability: 

(a) to reimburse the insured for transportation 
expenses incurred during the period t·om­
mencing 48 hours after a theft covered by 
this policy of the entire automobih• has 
been reported to the Company and tht• po­
lice. and terminating when tht.• automobih· 
is returned to use or the Company pays for 
the loss; provided that the Company shall 
not be obli~ated to pay aggregatt• expt•nst•s 
in excess of $10 per day or totaling mon· 
than $300. 

(b) to pay general average and salvaJ!e charJ!t•s 
for which the insured becomes legally lia­
ble. as to the automobile being transported. 

DEFINITIONS 
The definitions of "named insured". "relatin•·. 
"temporary substitute automobile". "privatt.• 
passenger automobile". "farm automnbilt.•". 
"utility automobile". ··automobile busint.•ss". 
"war". and "owned automobile" in Part I apply 
to Part \', but "owned automobile" does not in­
dude. under Part \', ( 1) a trailer owned by tlw 
named insured on the effective date of this polil'y 
and not described herein. or< 2) a trailc.•r ownt·r­
shtp of which is acquired during the.· polil'y pt·· 
nod unless the Company insures all pri\·atP pas­
~t·nger. farm and utility automobiles and trailers 
owned by the named insured on the date.• of such 
acquisition and the named insured notifit•s tlw 
('ompany during the policy period or within :Jo 
days aft<'r the date of such acquisition of hts t'll•<·· 
taon to make this and no other polic.'y tsstwd by 
t ht· Company applicable to such trailer. 

.. msured" nll'ans 
1 a) with respc.•ct to an owned automobiil'. 

< 1) thl' named insured. and 
( 2 l any pc.•rson or organization ( ot ht>r than 

a pt•rson or organization employt•d or 
otht..•rwise engaged in the automohilt· 
business or as a carrier or other bailet· 
for hire) maintaining. usinJ! or hannJ! 
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custody of said automobile with the 
permission of the named insured and 
within the scope of such permission; 

(b) with respect to a non-owned automobile, 
the named insured and any relative while 
using such automobile, provided his actual 
operation or (if he is not operating) the 
other actual use thereof is with the permis­
sion, or reasonably believed to be with the 
permission, of the owner and is within the . 
scope of such permission. 

"non-owned automobile" means a private pas­
senger automobile or trailer not owned by or • 
furnished for the regular use of either the 
named insured or any relative. other than a 
temporary substitute automobile. while said 
automobile or trailer is in the possession or 
custody of the insured or is being operated ·by 
him: 
"loss·· means direct and accident~t loss of or 
dama~e to (a) the automobile. includin~ its 
equipment. or {b) other insured property; 
"colliswn" means collision of an automobile 
covered by this policy. w1th another object or 
with a vehicle to which it is attached or by up­
set of such automobile: 
"trailer" means a trailer deslJtnN1 for ust.• with 
a pnvatt.• passen~er autnmnbilc.•. ir not bein~ 

used for busmess or comml•rc:ml purpost.>s with 
other than a private passt·n~t·r. farm or utility 
automobih.•. and if not a homt•. offil'l'. stnrt•. dis­
play or passcn~er tra1h•r 

EXCLUSIONS 
Th1s policy does not apply uncit-r Part \' 

(a> to any automobih· whale· u ... t•d a' a pubht· or • 
hvt.•ry con\'t.•yanc:t·. 

(b) to loss dut.• to war. 
( (.') to los ... to a non-owrwcl ellltllnlllhll·· ;trJ"olnJ! 

out of Jts ust.• by tlw w ... urt•d \\ tult- ht• a .. 
t•mployt.•d or ot ht•n\ ...... •·ni!.U!I'Ci ant tit' iUllo­

mobilt• bUSinl'S!-1. 

(d) to loss to a prtvatt· ,, ....... ·na.:•·r f ••rna .. r tat al 

It y aut omobih• or t r .ult·• "'' rwt1 t·~ t tw 
named msun•d and nu! •t•·-.. rat ... tl 111 t ha ... 
pohl·y nr to any tc•mt"•r.tn .. utt ... ttt ut•· .mtu· 

1"' 
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mobile therefor, if the insured has other 
valid and collectible insurance a~ainst such 
loss; 

(e) to damage which is due and confined to 
wear and tear, freezing, mechanical 

1 

or elec­
trical breakdown or failure, unless such 
damage results from a theft covered bv 
this policy; [ · 

(f) to tires, unless damaged by fire. m~licious 
mischief or vandalism. or stolen or: unless 
the loss be coincident with and f1om the 
sa~e cause as other loss covered lby this 
pohcy; I 

(g) to loss due to radioactive contamination: 
• I 

(h) under Coverage H: to breakage of glass if 
insurance with respect to such bre~kage is 
otherwise afforded; I 

(i) to loss of or damage to any devic! or in­
strument designed for the recording

1

• repro­
duction. or recording and reproduction of 
sound unless such device or instrutnent is 
permanently installed in the automtbile: 

U> to loss of or damage to any tape. wire. rt.'­

cord disc. or other medium for u~e with 
any device or instrument desi~ned for tlw 
recording. reproduction. or recording and 
reproduction of sound; 

l k > to loss of. or damage to any sound rec£'i\·­
m~ or sound receivin~ and transmitting 
t•quipme~t designed for .use as_ Cftizen ·s 
band radw. two-way mobzle radw pr telP­
phonl'. or scannin~ monitor receiver. in­
dudin~ any accessories and anten~1 

as un­
less permanently installed in the pening 
of tht• dash or console of the aut mobilt.• 
normally used by the motor vehicl~ manu­
factun•r for the installation of a radio: 

I 
'I· l'nder Covcra~e M. to loss if the iloss or 

dama~t.· necessitatin~ such rental is! due to 
t ht.•ft of the entire automobile. 

1~ 



CONDITIONS 

Conditions 1, 4, 25, 26, 27, 28, 29, 30 and 31 apply 
to all Parts. The other conditions apply only to 
the Parts noted thereunder. 

1. POLICY PERIOD, TERRITORY. 

Parts I, II, IV, and V 
This policy applies only to accidents. occur- ' 
rences and loss during the policy period ,, 
while the automobile is within the United ,~ 

States of America, its territories or posses­
sions, or Canada, or is being transported be­
tween ports thereof. 

This policy shall expire as shown in Item 2. of 
the Declarations except that it may be con­
tinued in force for successive policy periods 
by the payment of the required renewal pre­
mium in advance of each such period and the 
acceptance of such premium by a duly au­
thorized representative of the Company. 
Each such policy period shall be for the num­
ber of months stated in Item 2 of the Declara­
tions. and each shall be~in and expire at 
12:01 A.M .. standard timt• at the address of 
the named insured. Tht• pr<'mium shown in 
the pohcy is for the stated policy period. 

Part Ill 
This insuranee applw!-> only to ac.:ndents 
wh1eh otTur durin~ tht• pohl'y pt•rwd and 
w1thm the l'nited Statt·~ of Ament·a. It~ ter-
ntorte~ or possesswn~. or Canada '· 

2. PREMIUM. 

Parts I, II and V 
If ttw namt•d insun•d dl ... po ... c.•!o- nf. at'(llllrt'" 

ownf'rshap of. or n•plan· ... '' prt\'att· pa ...... c.·n· 
f!l'r. farm or utillty illltomuhalc· or. \\ 1f II n·· 
SJll'et to Part \'.a traah·r. any pn·muam ad.lll!o-t · 
mt•nt rwt·t•ssary shall he· mad•· ..... ul t lw date· 
of sud\ dtallJ!l' an ;u·t·onl<ttH ,. \\ 1f Ia t lw manu· 
als m usc.· by t ht• ('om pan~ The· n;uw·d Ill· 

sun•d shall. upon rt•quc·"t lurna ... t. r•·a .. unahlt· 
proof of t ht• numbt•r of ... u, h aut nnaohllt• .. or 
traall•r ... and a dt•s<·npt a on t lll'rt·nt 
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Part Ill 
If during the policy period the number of in· 
sured motor vehicles owned by the named m­
sured or spouse and registered in \'ir~mw 
changes, the named insured shall notify tlw 
Company during the policy period of any 
change and the premium shall be adjusted an 
accordance with the manuals in use by t ht• 
Company. If the earned premium thus <:om­
puted exceeds the advance premium paid. 
the named insured shall pay the excess tot tw 
Company; if less. the Company shall n.•turn 
to the named insured the unearned port ion 
paid by such insured. 

3. TWO OR MORE AUTOMOBILES. 

Parts I, II and V 
When two or more automobiles are insun•d 
hereunder, the terms of this policy shall ap­
ply separately to each. but an automobilt· 
and a trailer attached thereto shall be h<'ld to 

be one automobile as respeets limits of liabll­
ity under Part I of this policy. and separatt· 
automobiles under Part Y of this policy. Ill­

eluding any deductible provisions applieablt· 
thereto. 

4. NOTICE. 
In the event of an accident. occurrent·t• or 
loss. written notice containin~ particular~ 
sufficient to identify the insured and also rea­
sonably obtainable information with rt•spt•t·t 
to the time. place and circumstances t twn·of. 
and the names and addresses of tht• injun•d 
and of available witnesses. shall be f!i\'t'n h~ 
or for the insured to the Company or any of 
its authorized a~ents as soon as prat·ucabh· 
\\'ith respect to Part II. the failun• or n·fu!-!al 
of tht• injured person to ~i\·t• noti<:t• of an at·· 
eident shall not relie\'e the Company of at... 
nblif,!ation to pay unless sueh failun• or n·· 
fusal prejudices the Company in estahli!->hlllJ.! 
ttw validity of any claim undt•r this eon·r· 
a~t·. In tht\ <'Vent of theft the insun•d shal.l 
also promptly notify the poli<.·<•. If dmm h 

mad(• or suit is brou~ht a~ainst th<• insurl'd. 
tw shall immediately forward to t tw rom· 
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pany every demand, notice, summons or 
other process received by him or his repre­
sentative. 

If, before the Company makes payment of 
loss under Part Ill, the insured or his legal 
representative shall institute any legal ac­
tion for bodily injury against any person or 
organization legally responsible for the use 
of an automobile involved in the accident, a 
copy of the summons and complaint or other 
process served in connection with such legal 
action be forwarded immediately to the Com­
pany by the insured or his legal representa­
tive. 

5. NOTICE OF CLAIM. 

Part IV 
When total disability or death covered here­
under occurs, written notice thereof shall be 
given by or on behalf of the insured or the 
beneficiary to the Company or any of its au­
thorized a~ents as soon as practicable. 

6. MEDICAL REPORTS; PROOF AND 
PAYMENT OF CLAIM. 

Parts II and IV 

As soon as practicable thC' mjured person. or 
under Co\'era~e F thC' bC'nC'fit'iary. or someone 
on his behalf shall gi\'C' to tht• Company writ­
tC'n proof of da1m. undt•r oath if n.•quired. 
and shall. after each n•qtwst from tht• Com­
pany. executt• authonzat1on to enable.• thC' 
Company to obtain mt•dJt·ai n•ports and cop­
ws of n•cords. Tht• mjun·d pt•rson shall sub­
mit to phys1c:al C'Xammat 1on by phy~ll'lans 
selt•('tPd by th<• Company wht·n and a~ oft<.•n 
as th(' Company may rt.'asonably n•qu1n· 
t 'ndC'r Part I I. tht• Company may pay t he.• m­
Jllrl'd pC'rson or any pc.·r~on or orJ,tamzatwn 
rC'ndl'rinJ! tht• SC'r\'ice~ and su<"h paynwnt 
shall rt•dw:c.• tht• amount P••~·etoh• hc.·n·undc.·r 
for suth mjury. Paymt•nt twn·undc.•r ~hall not 

eonstJtutt• an adm1sswn of laatnhty uf any 
person or. l'Xc:cpt hC'rt•undt•r ul t he.• Company 
l'ndt•r Part I\'. proof of dam1 ~lmll he· madt• 
upon forms furnishC'd hy t tiC' Com pan~ un-
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less the Company shall have failed to furm~i: 
such forms within fifteen days :after rC'n'l\·· 
ing notice of claim. I 

7. PROOF OF CLAIM. 

Part Ill 

As soon as practicable. the insJred or otlw·r· 
person making claim shall give jto the Com­
pany written proof of claim. under oath 1t 
required, including full particulJrs of tht• na-

1 

ture and extent of the injuries. t reatmC'nt. 
and other details entering into ~he deternll­
nation of the amount payabl~ twreundt'r 
Proof of claim shall be made upqn forms fur­
nished by the Company unless the Company 
shall have failed to furnish jsuch form~ 
within fifteen days after receiv,ng noun• of 
claim. · 

The injured person shall submi~ to physkal 
examinations by physicians sel~cted by tlw 
Company when and as often as the Company 
may reasonably require and h~. or in ttw 
event of his incapacity his lega~ representa­
tive, or in the event of his de~th his leJ,!al 
representative or the person or persons enti-

1 

tled to sue therefor. shall upon ~ach request 
from the Company execute authorization to 
enable the Company to obtain jl medical n·­
ports and copies of records. 
The insured or other person maklng daim for 
damage to property shall file ~roof of los!'­
with the Company within sixt~ days aftt•r 
the occurrence of loss, unless suoh timt.~ is t•x­
tended in writing by the Com~any. in the.· 
form of a sworn statement settir~ forth t lw 
interest of the insured and of all others m t ht· 

I 
property affected. any encumbrann·~ 

I thereon. the actual cash valul thereof at 
time of loss. the amount. plae~. tim<.• and 
cause of such loss. and the description and 
amounts of all other insurance cJ>vC'rin~ su{'h 
property. Upon the Company's ~equcst. tlw 
insured shall exhibit the dama~cd propt\rt y 
to the Company. [ 
With respect to claims alleged to

1 
ha\'l' ansPn 

out of the ownership. maintenance. or usc.· of 
a hit-and-run vehicle if the insJred has not 
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obtained a judgment against John Doe, the 
liability of the uninsured motorist may be es­
tablished, as between the insured and the 
Company, by filing with the Company within 
a reasonable time after the accident a state­
ment under oath that the insured or his legal 
representative has a cause or causes of ac­
tion arising out of such accident for damages 
against a person or persons whose identity is 
unascertainable, setting forth the fact in sup­
port thereof, and shall present clear and con­
vincing evidence that there was a hit-and­
run vehicle involved in the accident. 

8. PAYMENT OF INDEMNITY. 

Part IV·Coverages E 1 and E2 
Weekly indemnity for total disability is pay ... 
able to the insured who is disabled. Subject 
to proof of claim, accrued weekly indemnity 
is payable every four weeks and any balance 
at termination of the disability period for 
which the Company is liable. 

9. PAYMENT OF DEATH INDEMNITY; AU· 
TOPSY. 

Part IV·Coverage F 
If tht• decedent insured be survived by a 
spous<> who was a resident of the same 
houst•hold at the tim<> of tht• at·t·adent. indem· 
nity for death is payabh.• to such spouse: oth· 
<>n,·ist•. if tht• decedent insun•d was a minor. 
indt•mnity for death is payablt• to any parent 
tht•n•of who was a resadt•nt of th<> sam(' 
housl'lwld at the timt• of ttw a('eid<>nt: ottwr· 
wasc.· andemnity for dt•ath 1~ payablt> to t lw 
det·c.•dt•nt ansured's estatt• 

The.• Company shall ha\'t' t tw n~tll and oppor· 
tunny to makt• an autopsy wtwn• at •~ not 
forbaddc.•n by law. 

10. BENEFICIARY. 

Part IV·Coverage F 
Consent of bt•nefitiary 1~ not n•quasatt• t;• ,·an· 
n•llatmn. assa~nmt•nt. l'lliutJ,!t' uf bt•m•finary. 
or any other chan~c an t ht· JHtlu·y 
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11. INSURED'S DUTIES IN EVENT OF LOSS. 

Parts Ill and V 
In the event of loss the insured shall: 

(a) protect the automobile. whether or nor 
the loss is covered by this policy. and any 
further loss due to the insured's failun• 
to protect shall not be recoverable undl•r 
this policy; reasonable expenses incurn~d 
in affording such protection shall bl• 
deemed incurred at the Company's rt·· 

quest; 

(b) file with the Company. within ~1 days af­
ter loss, his sworn proof of loss in sudl 
form and including such information as 
the Company may reasonably requin• 
and shall, up~n the Company's requc.•st. 
exhibit the damaged property and sub· 
mit to examination under oath. 

12. ASSISTANCE AND COOPERATION OF 
THE INSURED. 

Parts I and V 
The insured shall cooperate with the Com· 
pany and, upon the Company's request. as· 
sist in making settlements, in the condu<.'t of 
suits and in enforcing any right of contribu· 
tion or indemnity against any person or or)!a· 
nization who may be liable to the insured tw· 
cause of bodily injury, property damagl' or 
loss with respect to which insurance is af· 
forded under this policy; and the insun·d 
shall attend hearings and trials and assist m 
securing and ~iving evidence and obtaimng 
the attendance of witnesses. The insun•d 
shall not. except at his own cost. voluntarily 
make any payment, assume any obli~at ion or 
mcur any expense other than for such imnw­
diate medical and surgical relief to otht•rs as 
shall be imperative at the time of ac<.'idl•nt. 
Further with respect to Part I. the failure.• or 
refusal of the insured to cooperate with or 
assist the Company which prejudices t ht• 
Company's defense of an action for damagt"~ 
arisin~ out of the operation or use of an auto· 
mobile shall constitute noncompliann• wah 
thc requirements of the policy that tht• tn· 
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sured shall cooperate with and assist the 
Company. 

13. FINANCIAL RESPONSIBILITY LAWS. 

Part I 
When this policy is certified as proof of fi­
nancial responsibility for the future under 
the provisions of any motor vehicle financial 
responsibility law. such insurance as is af­
forded by this policy for bodily injury liabil­
ity or for property damage liability shall 
comply with the provisions of such law to 
the extent of the coverage and limits of lia­
bility required by such law. but in no event in 
excess of the limits of liability stated in this 
policy. The insured agrees to reimburse the 
Company for any payment made by the Com_.; 
pany which it would not have been obli~ated 
to make under the terms of this policy except 
for the agreement contained in this para­
graph. 

14. LIMITS OF LIABILITY. 

Part I 
Regardless of the numbt.•r of ( 1) pf.'rsons or 
organizations who an• insun•ds undt•r this 
policy. ( 2) persons or orJ.!anizations who sus­
tain bodily injury or propt.•rty rluma~c. <3) 
claims made or suits brouJ!llt on alTnunt of 
bodily inJury or propt•rty dctma~t.·. or ( 4) au­
tomobiles or trailers to wtut'h t h1s polu·y ap­
plies. the limit for Part I · l..wbility •~ ••~ fol­
lows: 

If separate limlts an• statt•d Ill ttw dt•dara­
tions: 

1. The limit of bodily lnJUr~· llnblllt ~ "'' att•d 
m tht• declarations ca~ applu·ahlc· to ··c·al"h 
person" is tht• limit uf t h•· Cumt;<an~ · .. lla· 
bility for all dama~t·... mdmlln)! dam••~··~ 
for t'art• and loss of ... ,.n •• , .... art ... lrtt! cttlt of 
bodily injury sustauwd t·~ unc· pc•r .. un a' 
tht• result nf any unt• uc • urrc·rw•·. t tw hnut 
of SU('h liability st;tte•d 111 the· clt·doar.at 1un~ 
as applic:ablf.' to "t•«tdl , .. 'urrc·nn·· , .... ub· 
jert to th<' abn\'t• pru\ , .. , .. n .. r•· .. p•·c·t lnf.! 
each person. th<' tntal lim•• of ttw c om· 
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pany's liability for all such damages aris­
ing out of bodily injury sustained by two 
or more persons as the result of any one 
occurrence. I 

2. The limit of property damagejliability 
stated in the declarations as applicable to 
··each occurrence" is the total li+it of the 
Company's liability for all dam~ges aris­
ing out of injury to or destruction of all 

I property of one or more person~ or orJ!a· 
nizations, including the loss! of ust> 

I 
thereof, as the result of any om,, e occur-
rence. 

If a single limit of liability is statfd in the 
declarations. the total limit of the C mpany's 
liability for all damages as a resu t of any 
one occurrence shall first be the amounts n•­
quired by the automobile financial ~esponsi­
biJity or compulsory insurance laJ· of \"ir­
ginia and then such limits shall bf supple­
mented by any amount remainin~ \\lithin tht• 
limit stated in the declarations. whidlh limit is 
the total amount of the Company's liability 
under Coverages A and B combinel::l for all 

I damages as the result of any one occurn•n<.·t•. 

15. LIMIT OF LIABILITY. I 
! 

Part II 
Regardless of the number of: 
1. persons or organizations who an• insun.·ds 

under this policy: 
2. persons who sustain bodily injury: or 

I 

3. claims made or suits brou~ht onl account 
of bodilv inJ·urv: 

• • I 

the limit of the Company's liability f~,r all <.'X· 

pcnses incurred by or on behalf of eaeh Pl'l'· 

son who sustains bodily injury as t~l' n•sult 
of anv ont• actident shall not excee~: 
1 a) tht• hmlt of hability stated m the declara­

tions as applicable to "each person .. 
wtll'n there is only one ··owned automo­
bil<•". or 

f b 1 thtt sum of the highest limits o~liabllity 
statl'd in the declarations as a phrabl<.> 
to "each person" for each "ow ed auto­
mobik" up to a maximum of 4. when tht• 

t)­
... 1 



medical expense costs incurred by the in· 
sured person exceed the limit of liability 
for any one vehicle so insured. 

16. LIMITS OF LIABILITY. 

Part Ill 
Regardless of the number of ( 1) persons or 
organizations who are insureds under this in· 
surance. (2) persons or organizations who 
sustain bodily injury or property dama~e. (3) 
claims made or suits brou~ht on account of 
bodily injury or property damap;c. or < 4) mo­
tor vehicles to which this insurance applies. 
the limit for Part III-Protection Ap;ainst lin· 
insured Motorists is as follows: 

(a) If separate limits are stated in the deda-
rations: 

1. The limit of liability for bodily injury 
stated in the declarations with respect 
to Co\'era~e D as applicablt• to "each 
person" is the limit of the Company's 
hability for all damaJ!es bt•caust• of 
bodily injury sust aant•d by ont• person 
as tht• result of any nne accident and, 
subject to t hP abo\'t' pro\'ISJOn re­
spt•t·ttn~ "ea('h pt•rsnn". tht• II mat of li­
ability statt•d an ttw dc.•clarataons with 
rc.•spect to Co\·c•ra)!.c.• [) as appht·abll• to 
"eaeh at'l'ldc.•nt .. •~ t ht• tot a I hmit of 
thl• Company·~ hahillty for all dam­
a).!t•s bt•ta\IM' of hodlly InJUry sus· 
tamt•d by two or mon· pt•rscm~ as t hc· 
n·sult nf any nne· acTJdc•nt 

., ThP limit of lwhallty for propc·rty 
dama)!.P IS t tw hnut ''at Pd Ill t tw clt·da· 
rat wns With rc·,tu•c·t to Cn\'l·raJ.!t' [):! 

a~ appheabh· tu·n·to lor t•adt acTHh·nt 
Sud1 hmtt '' ttll' total hrmt of the• 
Company·~ hahalat ~ lor all cl<trltaJ.!t'' 
ht•cau,t· of pr"l'•'rt\ dantitL!•· to all 
propt•rt y ol nn•· u! runn· lll'lln·cl.., il' 

tht• n••mlt ot arl\ nrt•· an·arle·rlf 

I h 1 If il "iJOJ,!h• hmll ot h.ttaJIII \ I' 'ltalt·d Ill I lw 

dt•t·laratutn~. tlw '"'·" lantll "' th•· < nm· 
pany·~ hahihty lnr .ell cl.amaJ,!•·' ., .. it n·· 
sutt of any ctnt· "' • urr•·fl• •· .. tt.tll ltr-.t l,.. 
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the amounts required by the automnbilt­
financial responsibility or eompulsory in­
surance law of Virginia and tlwn such 
limits shall be supplemented by any 
amount remaining within the limit statt.•d 
in the declarations. which limit is the to­
tal amount of the Company's liability un­
der Coverages D and 02 combined for all 
damages as a result of any om• ot·t·ur­
rence. 

(c) If claim is made under this insuran<.·e and 
claim is also made against any person or 
organization who is an insured under tht• 
bodily injury liability or property dam­
age liability coverage of the policy be­
cause of bodily injury or property dam­
age sustained. in an accident by a person 
who is an insured under this insurance. 
any payment made under this insuranct.~ 
to or for any such person shall be applied 
in reduction of any amount which he 
may be entitled to recover from any per­
son or organization who is an insured un­
der the bodily injury or property damage 
liability coverages. 

(d) Any amount payable under this insur­
ance because of bodily injury or property 
damage sustained in an accident by a 
person who is an insured under this in­
surance shall be reduced by all sums paid 
because of such bodily injury or property 
damage by or on behalf of the owner or 
operator of an insured motor vehicle. 

(e) Any amount recoverable as dama~es be­
cause of bodily injury or property dam­
age sustained in an accident by a person 
who is an insured under this insurance 
shall be reduced by all sums paid becaus<' 
of such bodily injury or property dama~e 
by or on behalf of any person or organi­
zation jointly or severally liable together 
with the owner or operator of an unin­
sured motor vehicle for such bodily in­
jury or property damage including a·ll 
sums paid under the bodily injury or 
property damage coverage of the policy. 
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17. APPRAISAL. 

Part v 
If the insured and the Company fail to a~ree 
as to the amount of loss, either may, within 
60 days after proof of loss is filed, demand an 
appraisal of the loss. In such event the in­
sured and the Company shall each select a 
competent appraiser, and the appraisers 
shall select a competent and disinterested 
umpire. The appraisers shall state separately 
the actual cash value and the amount of loss 
and failing to agree shall submit their differ­
ences to the umpire. An award in writing of 
anv two shall determine the amount of loss. 
Th~ insured and the Company shall each pay 
his chosen appraiser and shall bear equally 
the other expenses of the appraisal and urn- . 
pire. 

The Company shall not be held to have 
waived any of its rights by any act relating 
to appraisal. 

18. LIMIT OF LIABILITY. 

Part V 
The limit of the Company's liability for loss 
shall not exceed the actu'al cash \'alue of the 
property. or if the loss is of a part t.hen•of the 
actual cash \'alue of such part. a: tlmt• of 
loss. nor what it would tht•n l'Ost to rt•paar or 
replate tht.• property or Ml<:h part ttwn•of 
with ottwr of likt.• kind and quality. nor. wath 
rt.•spt.•ct to an owned autonwtult· dt•st·ntu·d 1n 

this pohc:y. tht.• applu:abk hmlt of hahlltty 
statt•d 1n t tw dedarat um... provu1t•d hn\\ · 

t.'\"t'r. thl' hmlt of tht.• Comp.m~ ·, hatuht' 1 a1 

for lo!-1~ to pt•rsonal t.•ftt•t·t, an ... a•tl! out nl '"'~ 

om· m·<·urn•n<·t· •~ $11111. mut •t•' tor I"'''" 
any traill'r not owm•d h~ t 1 ... n.anwcl m ... un·c1 
IS S:iOII 

19. PAYMENT OF LOSS. 

Part Ill 
Any amount dut• l'-' pa~ .at• I•· ·.a· r • • t t•• II• 

surl'd. or 1 h 1 af tht• Hl!o!Urt·•l , .... 111111••' ,,. , .. , 

pan•nt or J,!uardmn. or • • 1: ! •··· 111 ... .,. • •! 1 ... 

dl't'l'il~t·cl to his SUT\'1\'UU.: 'I'"""• ttl II• • \\ , ..... 
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(d) to a person authorized by law to receavt· 
such payment or to a person le~ally entitled 
to recover the damages which the paymt•nt 
represents; provided, the Company may at 

its option pay any amount due inl accordant·t· 
with division (d) hereof. I 

Part V I 
The Company may pay for the lo~s in mon~y: 
or may repair or replace the dam~~ed or sto­
len property; or may. at any tim before thl' 
loss is paid or the property is so eplaced. at 

its expense return any stolen property to tht.• 
named insured, or at its option to It he address 
shown in the declarations. with ~ayment for 
any resultant damage thereto: or may takt• 
all or such part of the property at the agreed 
or appraised value but there ~hall be no 
abandonment to the Company. T~e Company 
may settle any claim for loss eitHer with the 

I 
insured or the owner of the propfrty. 

! 
20. NOTICE OF LEGAL ACTION l 

Part Ill 
If. before the Company makes ayment of 
loss hereunder, the insured or his !legal repre­
sentative shall institute any lega~ action. for · 
bodily injury or property dam~ge a~amst 
any person or organization legal~y responsi­
ble for the use of a motor vehicle \in\'oln~d in 
the accident. a copy of the surpmons and 
complaint or other process served in conne('­
tion with such legal action sh~ll bt.• for­
warded immediately to the Com~any by tht' 1 
insured or his legal representativ~. 't 

21. NO BENEFIT TO BAILEE. 

Part V 

! 
i 

The insurance afforded bv this ~olit'\' shall 
not inure directly or indir~ctly to

1 

t~t.· bt.•nt.'fit 
nf any tarrier or other ba1lee fo hlrt' habit· 
for loss to the automobile. 



22. OTHER INSURANCE. 

Part I 
If the insured has other insurance against a 
loss covered by Part I of this policy the Com­
pany shall not be liable under this policy for 
a greater proportion of such loss than the ap­
plicable limit of liability stated in the decla­
rations bears to the total applicable limit of 
liability of all valid and collectible insurance 
against such loss; provided, however. the in­
surance with respect to a temporary substi­
tute automobile or non-owned automobile 
shall be excess insurance over any other 
valid and collectible insurance. 

Part II 
If other valid and collectible medical expense. 
insurance is applicable to the bodily injury af 
an insured person as defined in Divisions 1 
and 2. the benefits shall be paid according to 
the followin~ order of priority: 

( 1) the medical expense insurance of the 
own(lr of the automobile the insured was 
a<:cupyinA at the time of the accident: 

( 2 l tht• medical expense insurance of the op­
erator of the automobilt.• tht.• insun•d per­
son was occupyinA at thP timt.• of tht.• ac­
cident: 

C 3 > t ht• mt.•dacal t.•xpt.•nsP ansuran<:e of t ht.• in­
surl'd person. 

llowt•\·t•r. in no e\·t.•nt shall any ansun•d 
person <:ollect mon• than tu~ actual nwda­
t·al t.•xpt.•nst• mc.:urn·d a~ a result of an\' 
a<.·t·adt•nt from thi~ or an~· ot twr ttllt ontt;· 
bilt• tnsurann• polac:y or <'om banal aon of 
suc.:h pohc.:at.•s prnndmJ,! nwdanal t•xpt•nsc.• 
msuralll'l' apphc.:ahlt· In ... udt atTidt·nt 

Part Ill 
With n•spl'l'l to bodaly 1r11t1r~ In an m .... un•d 
\\' hall• cw(·upymg a mot or \ dudt· not o\\ rwd 
by tht• nanwd msurPd. ttu .. llt ... uranc ..... hall 
apply only as t'Xt.'t.'s' an ... uraru-t· n\ ,., an\· 
ottlt'r "'lnlllar msurant·c· a\~ul.lldt· 111 ...... t. 11;. 
surt•d and apphnahlt· (o .. u. h \ c·tud•· "' pn· 
mary m~uran<·t· 
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Except_ as p~ovided in the foregomg para­
graph. tf the msured has other similar bodal\ 
injury insurance available to him and appl;. 
cable to the accident. the Company shall not 
be liable for a greater proportion of any los~ 
to which this coverage applies than the hmu 
of liability hereunder bears to the sum of the 
applicable limits of liability of this insuranc.·t• 
and such other insurance. 

With respect to property dama~e. this msur­
ance shall apply only as excess insuran(·t· 
over any other valid and collectible msur­
ance of any kind applicable to suc:h prnpt.•rty 
damage. 

Part IV 
If any insured under this Part also is an in­
sured under an.other co\'era~e of t ht.• sanw 
kind. issued by the company under a liabiht \. 
policy. any payment for loss under sudt (.'()\:· 
erage shall serve to reduce. to thl' t.•xtc.•nt nf 
such payment. the Company's obli)!ation un· 
der this Part as respec:ts any loss to stu:h in· 
sured and the Company return tht.• pn•mmm 
paid for such duplil'ation of insurann· ht'rt'· 

under. 

Part V 
If the insured has other msuranc:t.' a)!amst a 
loss co\'ered by Part Y of this polic~·. t ht· 
Company shall not be liable undt.•r this pol~t·~· 
for a greater proportion of suc:h loss than tIll' 
applicable limit of liability of tills polat'y 
bears to the total applicable limit of liahalat \. 
of all \'alid and collectible insurann· aJ,!am~t 
such loss: pro\'ided. howt.•ver. thP insurarwt· 
with respect to a temporary substitutt.• auto· 
mobile or non-owned automobile shall LH· t'X· 

cess insurance O\'er any other valid and nd· 
lec:tible insurance. 

23. ACTION AGAINST COMPANY. 

Part I 
f\o at·tion shall lit• aJ!ainst tlw Compan~· un· 
lt•ss. as a c·ondition prt-l'edent t ht•n•to. t ht· Ill· 

sur('d shall havt• fully compliNt with all tti,· 
tc.•rms pf thas polky. nor until the.· amount ol 
th«' msurl'd's nbliJ!ation to pay shall ha\ ,. 
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been finally determined either by judgment 
against the insured after actual trial or by 
written agreement of the insured. the claim­
ant and the Company. 

Any person or organization or the legal rep­
resentative thereof who has secured such 
judgment or written agreement shall thereaf­
ter be entitled to recover under this policy to 
the extent of the insurance afforded by this 
policy. r.;o person or organization shall have 
any right under this policy to join the Com­
pany as a party to any action against the in­
sured to determine the insured's liability, nor 
shall the Company be impleaded by the in­
sured or his legal representative. Bank­
ruptcy or insolvency of the insured or of the 
insured's estate shall not relieve the Com­
pany of any of its obligations hereunder. 

Part II, IV and V 
~o action shall lie against the Company un­
less. as a condition precedent thereto, there 
shall have been full compliance with all the 
terms of this policy nor. under Parts IV and 
\". until thirty days after proof of loss is filed 
and. under Part \·. the amount of loss is de­
termined as provided in this policy. 

24. SUBROGATION. 

Parts I, Ill and V 
In the event of any payment under this pol­
icy. the Company shall be subro~ated to all 
the insured's rights of recovery therefor 
against any person or or~anazauon and the 
insured shall execute and deliver instru­
ments and papers and do whatever else IS 

necessary to secure such r1~hts. The insured 
shall do nothing after loss to prejudice such 
rights. 

25. CHANGES. 
~otice to any a~ent or knnwh.·d~t· possPsst•d 
by any agent or by any other pt•rson shall not 
effect a waiver or a chan~t.· 10 any part of th1s 
policy or estop the Company t rom asst•rt IOJ! 
any ri~ht under the terms of t hi' pohc:y. nor 
shall the terms of this pnhry bt· wal\'t•d ur 
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changed, except by endorsement issued to 

form a part of this policy: provided. how­
ever, changes may be made in the written 
portion of the declarations by a mana~er of 
the Company when initialed by such man­
ager. 

26. ASSIGNMENT. I 
Assignment of interest under tHis pol1<:y 
shall not bind the Company until i~s ('onsl'nt 
is endorsed hereon; if. however. t~t' msun.•d 
named in Item 1 of the declaratiops. or his 
spouse if a resident of the same hfmsehold. 
shall die, this policy shall cover ( 1) the sun·•· 
vor as named insured, (2) his legal 11represen­
tative as named insured but onl\· while aet­
ing within the scop~ of his duties~ a~ such. ( 3) 
any person having proper temporary cus­
tody of an owned automobile. as a~ insured. 
until the appointment and qualififation of 
such legal representative. (4) unde~ division 
1 of Part II any person who was a relati\'e at 
the time of such death. and (5) und~r Part 1\'. 
any other person who had been desittnated as 
an insured thereunder. I 

27. CANCELLATION. 1

1 
This policy may be cancelled by the insured 
named in Item 1 of the declaratiors or his 
duly constituted attorney-in-fact b~· mailmg 
to the Company written notice stat~ng wtwn 
thereafter the cancellation shall befffecti\'e. 

278 

This policy may be cancelled by he Com­
pany by mailing to the insured name in Item 
1 of the declarations at the address ~hown m 
this policy, written notice stating +hen not 
less than forty-five days thereafter ~uch can­
cellation shall be effective; except that this 
policy may be cancelled by the Co.ripany by 
mailing to the insured named in ltel

1 

1 of the 
~eclar~tions at _the add.ress shown in this pol­
ICY wntten notJce stating: 

a. when not less than ten days t~ereafter 
such cancellation shall be effectiye if this 
policy has been in effect less tllan sixty 
days and is not a renewal policy, or 
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b. when not less than fifteen days thereafter 
such cancellation shall be effective, if the 
mimed insured fails to discharge when 
due any of his obligations in connection 
with the payment of premium for this pol­
icy or any installment thereof, whether 
payable to the Company or its agent ei­
ther directly or indirectly under any pre­
mium finance plan or extension of credit. 

Notice to the insured named in Item 1 of the 
declarations shalJ be mailed either by certifi­
cate of mailing. provided the Company has 
retained a duplicate certified copy of said no­
tice. or by registered or certified mail. pursu­
ant to Section 38.1-381 of the Code of Vir­
ginia. ThE' effective date and hour of cancel­
lation stated in the notice shall become th«.,• 
end nf the policy period. Delivery of such 
written notice.• either by such insured or his 
duly c.·nnstitutc.•d attornc.•y-in-fact or by the.• 
Company shall bl' equi\'alc.•nt to mailin~. 

If su<"h msurc.•d or his duly t·onstitutc.•d clttor­
nt•y-m- fart t"ancels. earnl•d pn•mium shall bt· 
nmlplltt'd in aet'IH"danc.·l' with ttw tustomarv 
short ratt• t abh• and prorl'dun•. If t ht• Con~­
pany t·am·l'b. c.•arnc.•d pn•mmm shall be.• l'om­
JHitt'd pro rata. Pn•nuum adtustnwnt rna\' bt• 
madt• l'lt lll'r at t ht' unw l'i~IH"l'llat wn 1~ l'f. 
ft•t·tl'd or as soon as prart H'abh• aftl'l" c.·ant·c.·l· 
lat 1nn ht·c.·omt''- c.•ffc.•t·t 1 \'t'. hut paynwnt or 

tc.•ndPr of urwarru..•d pn•mJum 1-. not a nmd1· 
t wn of c.·am·t•llatmn. 

28. CANCELLATION BY COMPANY LIMITED. 
If t h1s pollt·y has bt'l'tl Ill t'fft•c.·t for ~lXI ,. d;l\·, 
at t ht> unw notJc.·c.· of c.·mwl'llat wn 1s ma.llt•d ~~r 
dt•ll\'l'rt'd or. if tIlls poht·y .... a n•nt•wal. l'fft•t. 
tl\'t• mmwcimll·ly. tlw Company shall nut t'\· 

t'rt'l"t' It~ nJ,!IH to c.·ant·t'l unit''"' 

a. tht• nanwd msun.•ci l;ul ... 111 dl""·han.!•· '' lll'n 
dut• any of lu~ ohhJ,!a1Jnll ... II\ nllll\t't"1Jnll 

With t ht• paynwnt nl pn·m111111 I or t h1 ... 1u•l· 
11·~ or any mst allnH·nt tlwn·nt '' lwtlw!· 
payiahh- to tilt' ('niHJii&ll\ .. !. 11 .. aL!•·ru ,., 

t hc·r chn·c·t J~· or 1mhn·• II' '111tl•·r '"'' I'' •. 
0\11111\ hnant·t• plan n! ,., lt·u ... tnn "' , r •·till 

or 
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b. the named insured or any other operator 
who either resides in the same household 
or customarily operates a motor \'ehide 
insured under this policy has· had his 
driver's license suspended or revoked dur­
ing the policy period or if the policv is a 
renewal. during its policy period ~r tht.· 
ninety days immediately preceding the 
last anniversary date; 

provided, however, the Company shall ha\'~ 
the right to modify any physical damage co,·­
erage afforded by this policy (except co\'er­
age for loss caused by coiJision) by inclusiOn 
of a deductible not exceeding $100 and. if 
this policy is written without a fixed expira­
tion date or for a policy period longer than 
one year, this policy may be canceled b\· the.• 
Company for any. cause effective as of an\' 
anniversary of the effective date. · 

This Condition shall apply to each successive 
policy period for which the Company con­
sents to renew or continue this polic\' but 
nothing in this Condition shall obligate the 
Company to renew or continue this policy. 

29. DECLARATIONS. 
By acceptance of this policy. the insured 
named in Item 1 of the declarations aJ!rtat•s 
that the statements in the declarations arc.• 
his agreements and representations. that this 
policy is issued in reliance upon the truth of 
such representations and that this polk\· l'nl· 
bodies all agreements existing between. tum­
self and the Company or any of its a).!c.•nts 
n•latin~ to this insuranre. 

30. RENEWAL. 
If t hts polity is written for a policy period of 
lt•ss than ont.• year. the Company aJ!ret.•s that 
tt will not exercise its ri~ht to refust• to n·· 
rww or <"ontinut.• the insurance. exeept as of 
t tw l'nd of t.•aeh twelve month period follow· 
Ill).! tht• c.•ffN:ti\'l' datt.' of the.• first of thl' su('­
t't•ssl\'t' pollc.·y pl'riods in which an\· such m-
sunm<·t• was affordt.'d. · 

The.· Company aJ!rl'es that it will not rt>fust• to 
n•nc.'\\' ur l'ontintlt' this policy unll'ss a wnt· 

37 



ten notice of its refusal to renew or continue 
is mailed to the insured named in Item 1 of 
the declarations, at the address shown in this 
policy, at least forty·five days prior to the ex· 
piration date. Notice to the insured named in 
Item 1 of the declarations shall be mailed ei· 
ther by certificate of mailing, provided the 
Company has retained a duplicate certified 
copy of said notice, or by registered or certi­
fied mail. pursuant to Section 38.1-381 of the 
Code of Virginia. Delivery of such written 
notice shall be equivalent to mailing. Such 
notice shall not be required: 

a. if the named insured fails to pay the pre· 
mium as required by the Company for re­
newal or continuance of this policy. 

b. if the Company or its a~ent acting on be.­
half of the Company has manifested its 
wiJJinAness to renew by issuinJt or offering 
to issue a renewal policy. certificate. or 
other evidence of r<.'newal. or has mani­
fested such intention in writin~ to the in­
sured. or 

c. if the named insured or his duly consti­
tuted attorney-in-fact has notified in writ· 
ing to the Company or its a~ent that he 
wishes the policy tn b<' ca!lceled or that he 
does not wish the poli<·y to be rem'W<'d or 
if he fails prior to ttw datt.· of expiration 
to accept the offer of t ht• Company 

:\ot withstanding thss aJ!rt•Pmt•nt. wtt h rc.•­
spect to any automobilt· dt•-.;J~natt•ct tn anv 
other automobilt• insurant·t· pols('y. m ... uran<:~· 
with resp(•ct thcrNo tnuJttr any rt•nf'wal ur 
tnntmuan<.:<.• of this polw~ 'hall tt•rnunat(' a~ 
of tht• l'ffl't'tl\'t' datl' of ,w·h otlwr m'urant·t• 

31. OUT OF STATE INSURANCE. 
If. undt.>r thl' pro\'ISICHI ut tlw mtt•ur \dlldt· 
finan<:Jal n.•sponsibiht) Iii\\ ur tlw mutor '~·· 
hll'il' compulsory ln~tJriiiH •· 1.1\\ or ;UI\ 'lflll· 
lar law of any statt· or l•rn\ n11 , .. a rtnll n·,•· 

. dt•nt lS n•qtun•d to mamr oil II m .. urarH •. \\It II 

n•SJ>t't't to t ht• OJ)('rat '"'' ... "''' n1 •• runt ur 
\'t.'hldt• m Sllt'h sta.tt· rrr J•ru\ 1111 •· .aru1 .. u,·t. 
m~urann• n.•qusn·mt•nt' .u • a=re·at•·r t tt.lll t h•· 
msurant·t• pro\·idt•d h~ ttw , ... IJ, ~ n.. lumt--
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of the Company's Uabilit~· and tlw kinds of 
coverage afforded by the policy shall bt• sl't 
forth in such law. in lieu of the insurant·t· 
otherwise provided by the policy. but only to 

the extent required by such law and onlY 
with respect to the operation or use of a mt;­
tor vehicle in such state or pro\'inee: pro­
vided that the insurance under thi~ provision 
shall be reduced to the extent that there is 
ot~er valid and collectible insur~nn• undt>r 
th1s or any other motor vehicle\ insuranl'l' 
policy. In no event shall any pers~n bt.• enti­
tled to receive duplicate paymen s for thl' 
same elements of loss. 

32. LOSS PAYABLE CLAUSE 

Part V except Coverage M 
Loss or damage. if" any, under the p licy shall 
be payable as interest may appear to the 
Lienholder stated i~ the policy an~1 this in­
surance as to the mterest of the Bailment 
Lessor, Conditional Vendor. Mort agee or 
other secured party or Assi~nee of \Bailment 
Lessor, Conditional Vendor. Mortgagee or 
other secured party (herein called the 
lienholder) shall not be invalidated bv anv I • • 
act or neglect of the Lessee. Mortgagor. 
Owner of the within described auto±obile or 
other Debtor nor by any change in the title or 
ownership of the property: providJd. how­
ever. that the conversion. embezzle1rent or 
secretion by the Lessee. Mortgag~)r. Pur­
chaser or other Debtor in possessioljl of tht• 
property insured under a bailment least•. eon· 
ditional sale. mortgage or other Jensnt\' 
a~n·cment i~ not c~vered under sue~ polk; .. 
unless specifically msured against and pn•­
mium paid therefor: and provided. al~o. that 
in <"asc the Lessee. Mortgagor. 0\'lnt.•r or 
ot_ht'r Debtor shall neglect to pay a~y prt>­
mmm dut• under such policy tht.• Lienholdt>r 
shall. on demand. pay the samt•. \ 

~~~o\·idt•d also. that the Lienhuldt•r sl,all no­
t 1f y l tw Company of any chan~t· of (m·m·r· 
I . . f l s up or Jn('rt•ast' o hazard which sha~l <.'Offil' 

to t ht· knowlt•dge of said Lit'nholdt•r ai\CI. un­
lt•ss pt>rmittt•d by such poJiey. it sl all bl· 
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noted thereon and the Lienholder shall. on 
demand. pay the premium for such increased 
hazard for the term of the use thereof: other­
wise such policy shall be null and void. 

The Company reserves the right to cancel 
such policy at any time as provided by its 
terms. but in such case the Company shall 
notify the Lienholder when not less than ten 
days thereafter such cancellation shall beef­
fective as to the interest of said Lienholder 
therein and the Company shall have the 
right. on like notice. to cancel this agree­
ment. 

If the insured fails to render proof of loss 
within the time granted in the policy condi­
tions. such Lienholder shall do so within · 
sixty days thereafter. in form and manner as 
provided by tht· policy. and further. shall be 
subject to the provisions of the policy relat­
in~ to appraisal and time of payment and of 
brinf!in~ suit. 

\\.hrnever t ht• Company shall pay t ht• 
l..ll.'nholdt•r any sum for loss or damaf!e under 
such pulic:y and shall <:la1m that. as to the 
Ll'sst•c. :\1ort,:!a~or. Owner or other Debtor. no 
liability tht•n.•fon• l'Xistt•d. tht• Company 
shall. to thl' t'Xtl'nt of sul'h paymt•nt. b(' 
tlll'rt'upon lt•J!ally subrop.cltt•ci to all tht• nghts 
of tht• party to whom sud\ paymt•nt shall bt• 
madt•. undt•r all Sl'cuntlt'!'o twld as <:nllatt·ral 
to tht• dl'bt. or may at It"' opt ton. pay tu the 
Lu.•nholdcr tht· whoh· pnnl'lpal dm· or to 
,:!row dut• on tht' mortJ!a)!t' or ut ht•r st•l·unt y 
aJ!reemt•nt wtth mtercst. anc1 ~hall tht·n·upon 
n•cl'IVt' a full asst~nment and t ransft•r of t ht• 
mort~a~e nr other St'c:urny a).!n•t•mt•nt and of 
all Slll'h other sccurttws. hut no suhrn).!atJOn 
shalltmpatr tht• n~ht nf ttw Lwnhuldt•r to n·­
Cn\·er tht• full amount of 1t ... daam 

\\'ht•n<'n.•r a paymt•nt of an~ nttt un· ht•t·um ..... 

dutt undt•r tht• pnht·y. st•parat•· p;aynwnt may 
bt.• madt- tu t.•at·h party at mt•·n· ... t pro\ adt•d 
tht• Company prott'ct~ t ht· t•qmt ~ of all par· 
til'S 
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This policy is signed for the member companv of 
the Travelers Insurance Companies wh1·ch · · h 
. . . lS t t.• 
1nsurer under th1s pohcy. 
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I. 

II. 

ASSIGNMENTS OF ERROR 

I 

THE TRIAL COURT ERRED IN RULING THAT THE 
INTENTIONAL SHOOTING OF A POLICE OFFICER BY A 
~~~gfE ~~NL~P~~~Ys ~~~D T~ ~ig~~ 
UNINSURED MOTORIST COVERAGE UNDER PROVISIONS 0~ 
AN AUTOMOBILE POLICY WHICH PROVIDES COVERAGE FOR 
"ACCIDENTS" ARISING OUT OF "USE" OF THE VEHICLE. j 
THE LOWER COURT ERRED IN RULING THAT N\ 
UNINSURED MOTORIST ENDORSEMENT, PROVIDING 
COVERAGE ONLY FOR INJURIES CAUSED BY AN ACCIDENT, 
REQUIRES COMPENSATION FOR INJURIES THE INSURED 
SUSTAINED IN AN INTENTIONAL SHOOTING. 

III. THE LOWER COURT ERRED IN RULING THAT AN 
UNINSURED MOTORIST ENDORSEMENT, PROVIDING 
COVERAGE FOR INJURES ARISING OUT OF THE "USE" OF AN 
UNINSURED VEHICLE, REQUIRES COMPENSATION FOR 
INJURES RESULTING FROM THE INTENTIONAL SHOOTING OF 
THE INSURED BY A PERSON MERELY PARTIALLY 
OCCUPYING A STOPPED, UNINSURED VEHICLE. 
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