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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

J. EDWARD PRYOR AND DOI.~LY V. PRYOR, HIS
WIFE, J. HAROLD PRYOR, LACY VINCENT
AND ELIZA VINCENT,

v.
JAMES H. EAS'T AND ~!AGGIE L. EAST, HIS WIFE,
HERMAN L. EAST, J. HOWARD EAST AND
SUSIE E. ROBBINS.

To the Honorable tludge,c; of the Sttprente Court of Appeals
of Virginia:

Your petitioners, J. Edward Pryor and Dolly V. Pryor,
his wife, J. Harold Pryor, Lacy Vincent 3:nd Eliza Vincent,
his wife, respectfully represent that they are aggrieved by
a final decree entered by the Circuit Court for the County
of Accomack, on the 9th day of July, 1926, in a suit in equity
therein pending in which your petitioners were defendants
and James H. East and :hJiaggie L. East, his wife, Herman
L. East, J .. Howard East and Susie E. Robbins 'vere plaintiffs. The said plaintiffs will be hereinafter referred to as
the appellees. A transcript of the record in said suit is herewith presented from which the errors complained of may
be seen and from which record it will appear:

STATEl\fENT OF TIIE CASE.
This case is concerned with a right of way claimed by the
appellees over the land of your petitioners.
D9lly V. Pryor and Maggie L. East are sisters and the
daughters of Henry L. Crockett, who died in J.\!Iarch, 1911,
testate. The said Dolly V. Crockett married J. Edward
Pryor and there are two children of this marriage, your pe-
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titioners J. Harold Pryor and Eliza Vincent, the wife of I.Jacy
Vinc~nt. Maggie L. ·Crockett married James H~ East, and
there are three children of that marriage, Herman L. East,
J. Howard East and Susie East Robbins, being parties appellees as aforesaid.
The said Henry L. Crockett, familiarly known as ''Captain'' Henry L. Crockett, was, during his lifetime, the owner
of two adjoining tracts of land, one known as ''·Old vVesley''
and the other as the ''Boggs Farm'', both tracts being located on the North side of Onancock Creek and South of and
adjoining the public road leading from the Town of Onancock to "Popular Cove" Wharf. The said two tracts are
bounded generally on the South by Onancock Creek and on
the North by the aforesaid County road, the "Boggs Farm"
lying to the West of ''Old W e'sley' '. The said I-Ienry L.
Crockett ·had another daughter, Nellie W., who married Edward W. Marsh.
The will of the said Henry L. Crockett was probated in
the Circuit Court for the County of Accomack on the 4th day
of April, 1911. A copy thereof is filed with the appel1ees'
l;>ill_ as Exhibit "B ". By his will it ~ppears that the testator
divided "Old 'Vesley" between his two daughters, Dolly V.
Pryor and !faggie L. East, aforesaid. By the fourth clause
he devised the enstern side of "Old Wesley" to the said Dolly
V. Pryor for life and at her death to her issue, the tract so
devised being described generally as ''the Easterly part of
the 'Old Wesley'. and adjoining the 'Poulson Land' clean
out to the County road and known as 'Park Farm' ". By
the fifth clause of his said will the testator devised the residue .
of ''Old Wesley'' to the said lviaggie L. East for her life and
at her death to her issue, describing the portion so devised
minutely by metes and bounds. By the third clause of his
will the testator devised the above mentioned "Boggs Farm"
to his said daughter, Nellie W. lvfarsh for her life and at her
death to her issue. In none of the foregoing devises was a
rig·ht of way mentioned, nor did the testator any where in
l1is will refer to a right of way to any of the above tracts.
A plat showing the division of said "Old Wesley" by the
said Henry L. Crockett between his two daughters, Dolly V.
Pryor and Maggie L. East, for their lives with remainders
to their issues as aforesaid~ is filed with the answer of your
petitioners as Exhibit "A". From this plat it will be seen
that the cleared land of the "Old Wesley" tract lies to- the
south of and back of the woodland, this woodland lying adjacent to the County road above mentioned, and the cleared
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land bordering oi1 Onancock Creek. This plat also shows a
number of roads running through, over and across said
"Old Wesley". There is a road leading from the said County
road at point 8 along the eastern side of the tract, along the
.land of John l{ofski (formerly the "Poulson land'') southwardly for a considerable distance and nearly to the south
side of "Old Wesley" to point "·F", thence turning almost
at right angles and running westwardly to the old dwelling
on "Old Wesley", the part devised to the said 1\'faggie L.
East. This r.oad is designated on the said plat as 1-F-8.
There is also a road from the old d'velling house just mentioned running eastwardly, then turning and running northwardly, then turning again and running eastwardly to the
Srst road above described, ~hence out to the County road.
This road is designated on the said plat as running from and
by points 1, 2, 3, 4, 5, 6, 7, 8. From point 1 to point. 6 this road
runs over that portion of '~ Qld Wesley'' devised to the said
. Maggie L. East, and from point 6 it runs over that portion of
"Old Wesley" devised to the said Dolly V. Pryor. From
point 4 there is yet another road running easbv~rdly across
said ''Old Wesley'' from the western side thereof to the first
road running along the Kofsld line. There is still another
road extending from the ''Old Wesley'' dwelling along the
edge of a branch of Onancock ~Creek, designated on said plat
as road from 1-3. In addition to the above mentioned roads,
there is also a road extending from the dwelling house on
the portion of ''Old Wesley'' devised to the said Dolly V.
Pryor, northwardly and designated on said plat by points
A., B, C. These roads 'vere in existence prior ·to the death
of Henry L. Crockett and were used by him and his tenants.
Prior to his death he moved from the old dwelling on "Old
Wesley" and built for himself a new home on that portion
of the tract devised to Dolly V. Pryor for life. This dwelling
is shown on the pia t near saiCl Onancock ·Creek.
Prior to his death, by deed dated the 19th day of April,
1905, the said Henry L. Crockett conveyed to J. Calhoun
Johnson a small lot of ''Old Wesley", containing 2.8 acres,
by actual survey, lying on the south side of the tract adjoining Onancock Creek; and in the deed to Johnson there was
·likewise granted to the said .grantee "the selection of a road
or outlet over the land of the said Capt. Crockett to the road
now used by the said Crockett.. This road or outlet is to be
16 feet in width". This 2.8 acre "Johnson lot" is shown on
said plat, and at point "K" on said plat is the beginning of
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the selected roadway or outlet running southwardly to said
lot.
For a better understanding of the location of the different
tracts of land and roads above referred to the attention of
the Court is especially directed to the said plat and the testimony of Fred E. Ruediger, County Surveyor of Accomack
County, who made the survey and plat aforesaid, to be found
on pages 155, et seq. of the typewritten record. From this
plat and testimony it appears that the woodland of the portion of ''Old vV esley'' devised to Maggie L. East has a frontage on said County road of approximately 121 yards, while
the portion of ''Old Wesley'' devised to lVIrs. Pryor has a
frontage of about 101, yards on said County road. It also
appears that the said ''Boggs :B..,arm" by said will devised to
Nellie W. Marsh, as aforesaid, and which lies to the west of
and adjoins that portion of ''Old vVesley'' devised to Maggie
L. ·East, has a very narrow frQntage on said County road,
from 20 to 30 feet. (See testimony of James H. East, page
61 of record.) The uncontradicted evidence is that a road
could be built through the woodland of that portion of ''Old
Wesley" devised to ~{aggie L. East for life out to the said
County road, and that the road so built would be as good a
road as no'v exists on that part of "Old Wesley" devised
to Dolly V. Pryor for life, from said point 8 running southwardly along the east side of the woodland. And the evidence further shows that such a road would increase the
value of the tract devised to ~1aggie L. East for life at least
to the extent of the cost of such road; that the cost of building
such road would not be unreasonably expensive and that such
road would be more convenient for that part of ''Old Wesley'' devised to the said Maggie L. East for life than any of
the roads now used for that tract. Indeed, it requires only
a casual examination of the said plat to confirm this statement as to convenience.
While there is some conflict between the witnesses the evidence, by a decided preponderance, shows that both roads designated on the said plat as 1-F-8 and 1, 2, 3, 4, 5, 6, 7, 8, respectively were used about equally by the said Henry L.
Crockett and his tenants, in his. life time, as roads for the
western side of ''Old \V esley' ', devised to nfaggie L. East
as aforesaid, the road used depending on which 'vas the most
convenient for the party using it, except that after tl1e said
Henry L. Crockett built his new home on the eastern side of
''Old Wesley", at times in winter when the road was in bad
condition on the eastern side of th~ farm, he compelled the
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tenants living on the western side of the farm to use the road
designated 1, 2, 3, 4, 5, 6, 7, 8. (See testimony of J. Edward
Pryor, pp. 175 and 176, of record; Nelson Drummond, p. 208.)
A8SIGN!IIENT OF ERROR.
The sole assignment of error is the decision of the trial
court holding that there was an easement of way across that
portion of ''Old Wesley'' devised to Dolly V. Pryor for her
life with remainder to her issue and hereinafter, for convenience, called the Pryor tract, over the road de signa ted on
the aforesaid plat as 1-F-R, as appurtenant to that poi·tion
of "Old vVesley" devised to ~iaggie L. East for her life with
remainder to her issue, and hereinafter called the East tract,
and restraining your petitioners from interferring in any
manner with the appellees in the use and enjoyment of the
said road at 1-F-8.
QUESTION OF LA-W INVOLVED.
(I) \'7hat is necessary to constitute an easement of way
by implied grant upon the division of a single heritage, appurtenant to one part thereof as a servitude upon the other
part?
(II) Ho'v long does an easement thus created continue?
It is the contention of your petitioners:
(1) That to create an easement by implied grant the same
must be (a) apparent, (b) continuous, and (c) reasonably
necessary; that in this case no necessity ever existed for a
right of way across the Pryor tract as an outlet for the East
tract and that, therefore, no easement ever existed.
(2) That au easement created by implied grant only continues to exist so long as the necessity therefor continues
to exist, and the easement ceases with the necessity therefor; that in this case, if an easement ever existed across the
Pryor tract in favor of the East tract, it exist_ed only by im. plied grant; and that the necessity th~refor no longer exists
and, therefore, the easement has bemi extinguished.
(3) That if, as is contended by the appellees, an easement
is to be implied across the Pryor tract in favor of the East
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tract because of the preS'lwned i1~tention of the devisor of the
two tracts, based upon the user of the roads across the two
tracts during his life time, said easement or right of way is
over the road designated 1, 2, 3, 4, 5, 6, 7, 8 on the said plat,
and not along the right of way designated as 1-F-8.
In discussing fhe question whether the East tract has a
right of way appurtenant across the P~·yor tract; and, if so;
where and to what extent, it may be said, at the outset, that
we are not concerned with an easement by prescription, by
estoppel, or by actual grant, nor with an easement made absolutely necessary by reason of no other access to the property. The only claim to an easement in this case rests solely
on the principle of an implied grant, and this contention, as
paragraph 1 of the appellees' bill shows and as t}le evidence
discloses, is based principally upon the ground that the way
claimed was in existence ancl used by Capt. Crockett while
he owned the entire tract and prior to the division thereof
between his daughters, Mrs. -East and ~{rs. Pryor. It is not
alleged in their bill that the easenwnt contended for by the ap-·
pellees is necessary or even reasonably necessary to the enjoyment of their property and the evidence certainly discloses
that it is not.
A brief discussion of the principles involved will be helpful before proceeding with the application of the law to the
fact of the case at bar.
Easements by implied grant are said to owe their existence
to the fact that the grantor intended them and, therefore, they
are implied. It would probably be more correct to say they
rest upon a fiction of law. This is important in this case for
the reason that the main contention of the ciaimants of the
easement seems to be based upon the supposed intentions of
. the devisor. (Devisor and grantor are used in the same sense
herein.)
In Buss v. Dyer, 125 Mass. 287, it is said:
"It is a well established and familiar rule that deeds are
to be construed as meaning what the language in them imports, and that extrinsic evidence may not be adduced to
contradict or affect them. And it would seem that nothing
would be clearer in its meaning than a deed of a lot of land,.
described -by metes and bounds, with covenants of warranty
against incumbrances. The great exception to the application of this rule to the construction of deeds is in the case of
ways of ner.essit.y, where by a fiction of la-w, there is an im-
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plied reservation or grant to meet a special emergency, on
grounds of public policy, as it has been said, in order that
no land should be left inaccessible for purposes of cultivation. This fiction has been extended to cases of easements
of a different character, where the facts have been- established that the easement was necessary to the enjoyment of
the est~tte in favor of which it was claimed." (Italics ours.)
So called implied grants are divided into two main classes,
first, those <!ases in which the land of the grantee is surrounded entirely by the land of the grantor, or by strangerscases oi absolute necessity; and, second, cases where the
o1vner has used a way over a part of his land for the benefit
of another part and subsequently conveys or devises. the two
parts to different parties. The easement comes into being
in the first case solely by necessity, for without the easement
the grant would be nugatory.

Now what is necessary to create the easement in the second
class of cases ¥
In 1 Minor on Real Property, 127, paragraph 104, it is
said that to constitute an easement the way must be "(1)
apparent, (2) continuous, and (3) reasonably necessary to
the enjoyment of the dominant tract''. It is submitted that
this is a correct statement of law and the law in this state.
In Sandm·lin v. Baxter, 76 Va. 299, the facts were that the
owner of two adjoining tracts of land, one of ·which was
higher than the other, drained the former through the latter.
Upon the two tracts subsequently coming into different hands
the owne~ of the upper tract claimed au easement of drain-:
age through the lower tract. In delivering the opini_on of
this Court, Burks, J., at pages 303 and 304, quotes from
Washburn on Easements wherein the distinction between the
French and the Common Law is drawn, ·the French law implying an easement when it is of "a continuous and obvious
character", whereas, according to Judge Burks, still quoting from Washburn, the "common law, in order to give this
.(the continuous and obvious way) effect, requires that what
is thus claimed as a servitude or easement should be reasonably and in some cases absolutely necessa.1·y, as well as contin-uous and apparent''.
. In discussing the principles involved, the Court said:
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''It must be 'reasonably necessary to the enjoyment of the
part which claims it, and where that is not the case, it requires descriptive words of grant or reservation in the deed,
to create an easement in favor of one part of a heritage over
another.''
It was there held that the easement 'vas necessary and
therefore would be implied. This Court in this case expressly committed itself to the doctrine of "reasonable necessity" and no where has it repudiated it.
Scott v. Beutel, 23 Gratt. 1, one of the oldest cases in this
State on the point, recognized "necessity" as one of the element!:~ essential to create implied easements. In that case
the easement was denied because not opel) and apparent. In
the opinion the Court, through· Christian, J., after reciting
that an easement in order to pass by implication must be
open, visible, apparent and continuous, further said this:

''And it seems to be equally well settled that 'vhere the
servient estate is granted, and the dominant reserved, the
easement reserved by implication must be, not only one that is
apparent and coptinuous, and such as is indicated by the
condition of the premises at the time of the sale, but the
easement claimed must be one strictly of necessity, so that
another can not be substituted at a reasonable expense.''
Hardy v. JJfcOu.llo~tgh, 23 Gratt. 251, which followed Scott
v. Beutel, s.upra, likewise recognized the principle, though in
that case the easement 'vas denied upon another ground. In
the opinion the Court quoted 'vitb approval the above quo·
tation from Scott v. Beutel.

In the case of Ricks v. Scott, 117 Va. 370, the facts, peculiarly similar to those of the instant case, were as follows:
The owner of adjoining properties known as the ''Munford
farm" and the "Pretlow farm" operated and treated them
as one heritage during his life time. The '' Pretlow farm''.
adjoined a public road and lay to the north of the "Munford farm''. There was a cart road, or plantation road, from
the "Munford farm" out to the public road through the
"Pretlow farm". This road was open and obvious and 'vas
used by the original owner and his successor in title to the
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"1\funford farm" and the division of the two tracts in varying degrees, some using it more than others. The "1vfnnford farm' z had another outlet, but this lead to another highway and, as one of the witnesses testified, was out of the way
and inconvenient. On hearing of ·an application for an injunction to prohibit the owners of the '' Pretlow farm'' from
obstructing the way, the lower court. found the way was
''clearly marked, open, obvious, notorious and visible and had
been established and used for a long number of years, towit, more than thirty years prior to the sale of the 'Munford farm' to the complainant herein, J os. E. Scott, and the
said road or right of 'vay was and is reasonably necessary
for the convenient use and enjoyment of the ''~funford
farm' ", and granted the injunction. Upon appeal, however,
this Court, while admitting the other outlet to the '' 1\Iunford farm" was neglected and that it V{ould be expensive to
put it in good order, yet found the road through the "Pretlow farm'' was not apparent, continuous nor reasonably
necessary, and held that the injunction should not be granted.
>
The facts of one of the recent cases decided by this Court,
Sn~ith v. Virginia !'ron, Coal & Coke Co1npany, 129 S. E. 274,
were that the Virginia Iron, Coal & Coke Company acquired
certain property which had an outlet over a ''wagon way"
over the complainants' land, said wagon way having been
in existence prior to the division of two tracts. Later the
Virginia Iron, Coal & Coke Company acquired other adjoining land which fronted on the highway. In a suit to enjoin the use of the wagon way on the ground it was no longer
necessary, the Court found the construction of a new road
over the land of the Virginia Iron, Coal & Coke Company
adjoining the public road w·ould require the building of a
road up the mountain side, and would be wholly impracticable,
the cost of construction being more than the value of the timber to be hauled over it, and held that the injunction should
not be granted.
In the course of the opinion the Court, speaking by West,

J., said:
''Under such circumstances it can not be said that the necessity for the use of the right of way across the lands of
the complainant has ceased to exist.''
The Court thus impliedly recognized the fact that even
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had necessity for the right of way existed in its inception,
yet, if later a way could have been built over the land of the
complainant with reasonable expense, the necess~ty for the
original way ceased and with it the right to the easement.
We will discuss this po.int more at length later.
The case of Buss v. Dyer, supra, very forcibly illustrates
the principle here co1itended for, ·namely, that no easement
can be acquired by implication regardless of the extent or
kind 'of user prior to the division of the heritage, but requires
in all events a reasonalJle necessity.
The facts there were that the owner built two adjoining
houses and used the same .chimney for both. This chimney
was located entirely upon what a~ter the division of the two
lots was claimed to be the servient estate. The deed dividing
the properties was silent as to the use of the chimney. The
grantee of the property which was without a chimney claimed
an easement for the use of the chimney on the other property,
contending that the same had always been so used and that it
\vas the intention of the grantor for such use to continue.
The Court instructed the jury on the issue as follows:
''That no servitude, as claimed, could be created by implication of law, unless there was a reasonable necessity
therefor; and that if the plaintiff, with reasonable labor and
expense, could have built a suitable chimney on his own
estate, he could not claim a right to use that upon the defendant's premises.''
On this. instruction the jury found for the defendant and
the Court held that the easement did not exist.
In its opinion the Court said :
''In this view of the case, it appears that the jury found
that the use of the chimney was not necessary to the enjoyment of the premises owned by the plaintiff. This being
so no easement in the cl1imney was reserved by implication
in the deed to the· defendant's grantor, and the defendant, in
destroying the chimney, merely exercised a right of ownership.''
This and the instruction quoted above we think very succinctly state the law and forcibly demonstrate that the East
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tract can have no easement over the Pryor tract. If the
Easts, ''with reasonable labor and expense can build a suitable'' road on their own land, they can not claim a right to
use the road over the Pryor tract. Does the evidence show
that this can be done 'f It not only shows it can, but shows
that such a road would increase the value of the East estate
and be more convenient than any of the existing roads.
The case of Buss v. Dyer is further useful to. us in that it
plainly calls attention to the fact that the rule laid down in
some English cases that a deed of premises carries with it a
right to use all apparent privileges over the land of the
grantor, that is, it is a conveyance ''as they are", does not
prevail in this country except in cases of necessity.
Bussmeyer v. J a.blonslcy, 241 1\IIo. 681; Ann. Cas. 1913 C.,
p. 1104, is a well considered and instructive case upon the
point under consideration here. There the facts were that
a party built two adjoining houses on lots 7 and 8 which also
adjoined. Upon lot #7 was a hallway which had always been
used as an entrance to the rear of lot #8 ·and to the second
story of the building on lot #8. It was contended this hallway had always been a valuable adjunct and appurtenance to
lot #8 and that by the manner of construction of said buildings, the use thereof by the plaintiff's and defendant's predecessors in title, the former owners imposed upon said lot #7
a servitude for the use of the hallway as an entrance to lot
#8, and that such use 'vas apparent and the present owner
of lot #7 was familiar therewith. The Court held that the
easement did not exist. In an opinion exhaustive of the authorities and principles involved· the Court fully recognized
the apparent and continuous uature of t}le easement claimed,
but held, that the easement must also be reasonably necessary
and that it was not reasonably necessary in that case. This
Court's attention is directed to the following quotation from
the note to the case of Bussnteyer v. Jablonsky, su.tJra, p.
1112:

"Implied grants or reservations are, however, not favored·
by the Courts, and the law is ·well settled that· there can be
no implication of an easement of way unless the way is necessary for the enjoyment of the land. Convenience alone can
uot give a right of wa.y."
In the trial court counsel for the appellees to sustain their
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contention in this case relied chiefly upon the case qf Scott v.
Moore, 98 Va. 668, and also relied upon the case of M'ltse- v.
Gish, 114 Va. 90. It is submitted, however, with confidence,
that these two cases do not support the claim of the appellees
to the easement in question.
In Scott v. Moore, su,tYra, Caskie, the owner of hvo adjoining lots in the City of Richmond, built houses thereon which
were numbered 400 and 402 East Franklin Street, at the
northeast corner of Franklin and Fourth Streets, No. 402
being east of No. 400. \Vhen these houses were built the
owner laid off in the rear of No. 400, and separated from it
by a brick stable and brick wall, an alley-way four feet six
inches wide, connecting No. 402 with Fourth Slreet. There
was a gateway at each end of the alley, one at Fourth Street
entrance and another at the entrance into premises No. 402.
This alley-way appears to have been of no use to the owners
of No. 400, which had a private alley-,vay of its own connecting with Fourth Street. In the bed of the alley-way connecting premises No. 402 with Fourth Street, Caskie constructed·
a sewer for the drainage of No. 402 and two properties east
thereof owned by him, which sewer 'was, a1td contin-ued to be
the only means of drainage fron~ No. 1,02. No. 400 had no
occasion to use this drainage, being situated at the corner
of Franklin and Fourth Streets 'vith sewer connections direct
with the public sewer in Fourth Street. Later Nos. 400 and
402 came into the o'vnership of different parties, and the
owner of No. 40Q undertook to obstruct the disputed alleyway with a brick building, which resulted in the application
for an injunction by the owner of No. 402 to restrain such
obstruction. In ~eciding this case this Court, in an opinion
by Cardwell, J., first considered what title, if any, the appellee acquired to the alley-way in question when she became
the owner of lot No. 400, and reached a. co·nclusion adverse
to such title claim, using this language:
''Therefore, the commissioners, grantors of appellee, exceeded their authority in executing the deed describing the
property so as to include this alley-way, and their grantee
only took such title to the alley-,vay as existed in the estate
of ·John G. 1\tio:ffet, deceased.''
The Court then proceeded to consider the question of easement and in its opinion expressly· recognized that the· easement must have been necessary for the enjoyment of the domi-
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On page 681 the following

"It must be reasonably nece-ssary to the enjoyment of the
part which claims it, and where that is not the case, it requires descriptive words of grant or reservation in the deed ·
to create an easement in favor of one part of a heritage ove.r
another.''
It will be borne in mind, as above pointed out, that in the
bed of the alley-way was a sewer for the drainage of lot No.
402, and its only means of drainage. As the opinion states
(p. 673}, the foundation of the brick building proposed by
the owner of lot No. 400 necessarily involved the destruction
of the drainage of the rear of lot No. 402, and the lateral
support of the ancient dhriding wall between the two premises.
In addition to this, the opinion points out (pp. 681 and 682)
the facts, including the physical evidence, wl1ich made it clear
that Caskie, the original owner of the two lots, had intended
the disputed alley-way in question for the benefit of lot No.
402. This Court.,perpetuated the injunction awarded in the
case, but the conclusion of the Court is not opposed to the
contention of your petitioners in the instant case.
The case of 111-u.se v. Gish, sup1·a, is clearly not in point for
the appellees, for in that case the dominant tenement wa~
''entirely surrounded by lands of private parties", causing
an absolute necessity for the way. In the course of his
opinion Whittle, J., speaking·for the Court, said:
"The remaining ground of defense involves the contention
that appellants had another outlet to a public road by a
private way over the land of vV. G. \\T ood. But this allegation is wholly disproved and seems to have been abandoned.''
"The roadway in question having l?een established by John
B. 1\fcClung during his ownership of the entire boundary of
405 acres of land, it will, if reasonably convenient and necessary, be continued for the use and benefit of his devisees
(and those claiming under them) upon a division of the land
nuder the provisions of testator's will. The rules of la'v
governing ways of necessity apply to the facts of this case.''
It thus appears from the foregoing quotation that the Court
considered the facts of the case as one involving a 'way of
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necessity. A wholly different situation is presented in the
instant case.
As to what degree of necessity is required for the way it
may be confidently asserted that it must be a reasonable and
practicable necessity· amd iJ~ot a 'mere convenience. A way
· will not be implied merely for convenience. This Court had
o~cas1on to consider this very point in the recent case of
Smith v. Vi1·ginia Iron, Coal & Coke Oo1npany, s~tpra. In
the course of his opinion, West, J., quotes from 2 Ency. Digest Va. & W. V a. Rep. Com. Supp., p. 677:
'' 'Meaning of Necessity.-The rule of a strict necessity
applicable to an implied reservation or grant of an easement
is not limited ·to one of absolute necessity, but to reasonable
necessity as distinguished from mere convenience.' ''
In the opinion reference is made to the case of Miller v.
Skaggs, 79 W.Va. 645; 91 S. E. 536. In the opinion in that ~ase
the following language is used in connection with the necessity required for easements, quoted from Jones on easements, Sec. 156:
''The term 'necessary' is to be understood as meaning
that there could be no other reasonable mode of enjoying the
dominant tenement ·without this easement.''
In Bt.tssnteye1· v. Jablonsky, S'lt.pra, the Court, quoting with
approval from Cyc., said:
" 'In some cases it is held that easements will not pass by
implication except in cases of strict necessity. But the weight
of authority sustains a rule less exacting than that of strict
and indispensable necessity, namely, that the degree of necessity is such merely as renders the easement necessary
for the convenient and comfortable enjoyment of the proJ>
erty as it existed when the severance was made, not that it
shall be absolutely necessary for the enjoyment of the estate
gran ted. ' ' '
. " 'Also bearing upon the question, the same authority, at
page 1173, thus speaks: "No implication of a grant of a right
of way can arise from proof that the land gTanted can not
be conveniently occupied without it. Its foundation rests in
·necessity, not in convenience. It follows that a party can not
have a way of necessity through the land of another when

'
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the necessary way to the highway can be obtained through his
own land, however convenient and useful another way might
be.' "
·And further·it is stated in Buss1neyeh v. Jablonsky, that the
element of necessity is emphasized more in cases involving
roads or passage ways, the following language being used:
''The cases, as well as the text books, seem to emphasize
the element of necessity in cases involving road or passage
ways, more than in cases involving easements of a different
character.''
DOES NECESSITY AS DEFINJED BY THE FOREGOING
AUTHORITIES EXIST IN THE INSTANT CASEY
It is confidently submitted that such necessity does not exist. As above pointed out, the East tract has a larger front- ,
age on the public road than the Pryor tract, the front of both
being woodland. The easement claimed by the appellees
runs, for a part of the distance, along and adjacent to the
eastern side of the woodland of the Pryor tract, as appears
from the plat above mentioned, filed with the answer of your
petitioners. Fred E. Ruediger, the experienced County Surveyor of Accomack County for· twenty-seven years, testified
(p. 159) that there was no difference in the elevation of this
'vhich section of woodland; that it was about levelland. This
witness further testified (p. 160) that a road over the East
tract can be made just as good a road as the road over the
Pryor. tract. Further, the appellee, James H. East, testified
(p. 57) that there are woods-roads running through the tract;
and he also testified : ''You could go through most any part
of it without a road with a cart" (p. 58), East further testified (p. 44) that he obtained an estimate of the cost of building a road through the East woodland to the County road
from Burt Revell who had built roads (p. 57). Revell appears not to have been interested in the project and simply
said he would not build the road for $2,000.00. It does not
appear from the evidence that he undertook to make any detailed estimate of the cost of this road. He did say, testifying
for the appellees, that he saw no differmice between the elevation of the East and Pryor tracts (p. 96). Another witness for the appellees, Gravenor, testified (p. 115) that the
road could be built for $1,2QO.OO, not including· the cost of
ditching; and this same witness further testified (p. 118) that
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if the road were built
road as the old road.
for the petitioners as
woodland of the East

by him it would be equally as good a
In the testimony of J. Harold Pryor
to the building of a road across the
tract, the following appears (p. 191):

'' Q. Is there anything about the wood-lanq so far as your
knowledge goes that will prevent a road being built there
equally as good as a road on the east side of your mother's
wood-land?
A. None whatever. The land is of the same elevation. It
is true it will cost some money and so will it cost me some
money to fix mine when this is over. I feel that. the cost that
would be put on 1\ir. East to build his road would increase
the valuation of his property several times as much.''
Ed~vard 0. Payne, another witness for your petitioners,
testified (p. 268) that just as. good a road could be built
through the woodland on the East tra.ct as the road on the
Pryor tract, and that the cost would be somewhere between
eight and nine hundred dollars (p. 272). But the Court's attention is expressly directed to the fact that the appellees
have not underta"4en to show that the cost of building a road
over their own tract would be unreasonably ex~essive. or out
of keeping 'vith the value of their farm. And your petitioners
confidently assert that the appellees could not show this.
The East and Pryor tracts are valuable farm land, well situated near the Town of Onancock, and it is unreasonable to
suppose that a roadway over the East tract leading from the
County highway would not increase the value of the East
tract more than the cost of the construction of such road,
even if there were no testimony to that effect in the record.

See also the testimony of the following witnesses who testified on this point for your petitioners:

J. No~man Belote (p. 240).
W. B. Wessells (p. 243).
Otho T. Parks (p. 246).
Wm. C. ~Iarsh (p. 248).
E. 0. Payne (p. 268).
( Tlie pages referred to in this petition are in the typewritten record.)
That a roadway over the Eas.t tract out to the County road
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would be the shortest and most convenient for the East tract
can not be disputed. .A. s above stated, a brief glance at your
petitioner's plat clearly shows this. rrhe roaqway claimed
by the appellees from 1 to F. is on the extreme southern side
of the farm not far from Onancock Creek, while the field of
the East tract extends northwardly out to the woodland.
This means that the hauling of crops planted in the northern
part of the field must be almost the entire length of the field
to the south until the roadway claimed is reached-an obvious inconvenience of considerable consequence. As to this
see the testimony of the following witnesses:
Luther C. ]\fears (pp. 253-4).
L. F. Lewis (p. 259).
Oscar M. ]\fears (p. 263).
Edward 0. Payne (pp. 267-8).
all practical farmers.
In addition to· the foregoing, it is submitted that the evidence shows that the 1·oadway claimed by the appellees is one
of 'mere convenience. There is no dispute about the fact that
all the roads across and over ''Old Wesley'' were and are
single track roads. The evidence further shows that all- of
these roads, including the one claimed by the appellees, were
used by the owners, tenants and occupants of the East tract,
according to the convenience afforded at the time. See the
follo,ving testimony of James H. East, one of the appe1lees
(pp. 59 and 60):

"Q. So that if you "ranted to come out around by what
we will call the old \:Vesley road, or if yon wanted to come
out around the other road that the Pryors contend is the
road to be used, you or your tenants, you would use one or
tl1e other as yon saw fit?
A. Yes, and if we wanted to use this one. We used it up
until last Fall (referring to Y to Y}.
Q. And that has been going on ever since you owned the
land?
. A. It was an established fact that anybody used what they
pleased and nothing said.''
The reference "Y to Y" is shown on the plat filed with the
plaintiffs' bill.
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To the same effect is the testimony of Herman L. East,
another of the appellees (p. 70); and the testimony of Charles
~Northam, a witness for· the appellees (p. 109), and L. R.
Pryor ( p. 205).
OTHER REASONS' WHY THE EASE~IENT SHOULD
NOT BE I~fPLIED.
There are other controlling reasons against the holding
of the trial Court that au easement of way exists across the
Pryor tract for the benefit of the East tract.
(1) The East tract was devised by metes and bounds, its
description being clear, 'Unequivocal and free from doubt. In
cases where land_is thus described the rule is stricter against
implying a way. See note to Bussme-ye·r v. Jablonsky, sup1·a,
page 1114, reading in part as follows:
''A disth1ction is made also between cases ·where land
granted is described by metes and bounds and cases· of conveyance of a manor, messuage or farm, etc., known by a certain name. In the former cases the rule against implications
of easements of way is more strictly applied than in the
latter."
When Henry L. Crockett des·cribed the East tract by mP.tes
and bounds in his will, he expressed his intention clearly,
leaving no room for conjecture as to his meaning.
(2) If an easement ever existed in favor of the East tract
it has been extinguished. As above pointed out, it is undisputed that a roadway can be built across the East tract all the
way out to the County road, and certainly by a clear preponderance of the evidence it is shown that such road 1vould
be as good as the roadway claimed over the Pryor tract out
to the public road, and that a roadway so built would increase the value of the East tract beyond the reasonable cost
. of construction. Furthermore, it is plainly shown that such
road would be far more convenient for the East tract than
the easement claimed over the Pryor tract. Therefore, if
an easement of way was necessary for the East tract _when.
"Old Wesley" was divided, which your petitioners deny, the
necessity l1aving ceased, the way ceases.
·
In 1 Minor on Real Property, page 134, paragraph 111, it
is said:
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"It has been generally laid down that rights. of way by
necessity terminate as soon as the necessity which has called
them into existence ceases, as when the user thereof acquires .
another mode of access.''
In Viall v. Carpenter, 14 Gray 126, a heritage was divided
so that some of the tracts having no other outlet had a way
of necessity over others. Subsequently the owner of one of
the dominant tracts became the owner of another tract located so that he could have an outlet over the last mentioned
tract. In a suit to preserve the original way it 'vas held that
the way ceased when the necessity therefor ceased. The·
Court, through Metcalf, J., said:
"Assuming that the defendant once had a right of way of
nece.ssity, that right ceased when the necessity ceased by his
having access to the locus over his own land."
And further:

'' * * * and when the necessity for the way ceased, the right
ceased, in whomsoever the title to the land had vested.''
(3) In the case of easements by implied grant the measure
and extent of the easement is governed by the character of
the same at the time created, and if subsquently a change in
conditions unavoidably brings about an increase of burden
upon the servient estate, this will ·extinguish the easement.
Assuming, but not conceding, that an easement existed when
~' Olil "'\Ves1ey" 'vas divided into the East and Pryor tracts
in1911, it existed only for the use of wagons, carts and other
horse-drawn vehicles, automobiles, trucks and other powerdriven vehicles not having come into general use at that time.
Horse-dra,vn vehicles were of a comparatively light weight
. and nothing like so heavy a burden upon the servient estate
as the heavy trucks, automobiles and other motor-driven vehicles now in common use.
On this point 1\:fr. 1\Hnor ii~ 1 1vfinor on Real Property, page

138, paragraph 114, says:
''In the case of easements arising by implied ,qrant o'r
reservation, the measure of the extent of the user is the needs
of the dominant tenement at the time the implied grant or
reservation arises, and any subsequent change in the domi-

------------c•-.~---
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nant tract which involves 'ltnavoidably an increase of burden upon the servient tract 'vi~l accordingly extinguish the
easement.''
This matter of increase of burden is of the very highest
importance to your petitioners. The extent of this increase
is forcibly shown by the testimony of J. Edward Pryor (pp.
173-4). Upon being questioned as to the cause of putting a
stop to the use of the road claimed by the appellees, he said:

''A. ~Ir. Powell, as near as I could tell you it 'vas kind of
·a family affair, and at that time after Captain died the traffie
wasn't great like it is now. I mean by trucks and automobiles.
It 'vas nothing but light wagons and carts and didn't do any
damage to the road at that time of any amount, but the last
few years, the heavy trucks and automobiles continually running up and down this one track road it tears it up so I can
not get in and out in the winter time and in the mornings I
have found my stuff torn up where they would meet one another in the road, rein out on my stuff, and go along a little
farther you would meet where they met another and reined
right out. They were nig·ht drivers; but I spoke to them
where I sa'v it in the day time. I let it go on from time to
time until it got to the time it had to come to a stop. I could
'not put my fertilizer and things out "rhat I would have to
stop and move my stuff to keep it out of the way of the traffic
coming in and out there."
See also, upon the same point the testimony of J. Harold
Pryor who testified (pp.189-90) as to the causes of the closing
of the road claimed ·by the appellees as follows:·

''A. The increased hauling of farm production, products,
by motor truck; the ever increasing ownership of automobiles by tenants who use the road at any time of day ·or night
regardless of weather conditions; the inconvenience of planting or reaping a crop and leaving farm machinery or equipment in the road which caused me several times to have to
stop and move for somebody to. pass, the condition of the
road in the winter time with everybody using it and nobody
fixing it made it impossible to be used by anyone and as a
result my car was abandoned, I will say, from mid-winter
until spring. I could go see no one and no one could come
to see me unless "re 'valkecl; the unreasonableness of the thing
when both parties are capable of preparing their own out-
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let; there being no deed for roads except a right that had been
used. All of these things caused me to stop it with the consent of my mother and father."
No effort whatever was made by the appellees to contradict
this testimony and it is submitted that none could be made.
The increase of burden on the Pryor tract as forcibly shown
by this testimony is heavy and will become heavier as time
-goes on if permitted to continue, and constitutes a serious
and material impairment of the value of this Pryor tract. It
is very respectfully submitted that this burden is one that
should be borne by the East tract alone ..

CONTENTION OF .A.PPELLEES AS TO PRESU~IPTION
IN FAVOR O:B, EAS'ElvfENT.
The appellees contend that Henry L. Crockett is presumed
to have intended the roadway 1-F-R as shown by your petitioners' plat, from its use and appearance before and at the
time of his death, for the benefit of the East tract. As above
stated, the provisions of the will dividing "Old vVesley" are·
complete and clear and must stand as the testator wrote them
except in the one case of necessity. The testator's intention
must be shown by what he wrote. But conceding merely for
the sake of argument that we may seek for his intention, we
find three roads leading from the East tract across the Pryor
tract, all of which had been in existence for years before the
death of Henry L. Crockett and all of "rhich, by a clear preponderance of the evidence, were and are of about the same
character and condition. All of these roads have been used
. at will by the various parties occupying the East tract according as the convenience of the users was served. It can
hardly be contended that flenry L. Crockett intended the
East tract to have a roadway over all three. of these roads
crossing over the Pryor trac.t. If,. however, his intention is
to be· regarded there is another feature of this case whJch is
entitled to receive, and should be given, considerable weight.
As the evidence shows, without contradiction, whatever, the
Boggs farm which Henry L. Crockett devised to his daughter, Nellie W. l\Iarsh, lying to the west of and adjoining the
East tract, has only a narro\v front, 20 to 30 feet, on the
County road aforesaid to the north, and has used and had
the benefit of an outlet during all these years solely through
and over ''Old Wesley'', the East and Pryor tracts, by the
road 4, 5, 6, 7, 8 as shown on said plat, and some times over
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the middle road from point 4 across to the road on the east
side of the farm and thence out to the County road. If the
testator intended anything, he intended that his daughter,
Mrs. 1\farsh, should have an outlet for the benefit of the Boggs
tract. Can it then be said with reason that, having provided
one outlet across the northern end of the Pryor tract for the
benefit of the Boggs land, he intended to encumber this Pryor
tract further by granting another outlet across the southern
end in front of the Pryor main dwelling for the benefit of
the East tract? If any regard is to be paid to what the
testator is presumed to have intended, then we submit that
there is the strongest reason in favor of the presumption that
he intended the East tract and the Boggs tract to have the
benefit of and use but one outlet that would be convenient
for both. The outlet claimed by the appellees from 1-F-8
has never been used, so far as the evidence shows, as an outlet for the Boggs tract and would be wholly impracticable and
inconvenient for such purpose. On the other hand, as above
pointed opt, the evidence clearly shows that the Boggs tract
and the East tract have used in common the outlet 4, 5, 6, 7, 8
out to the County road .. It would be a grievous burden, indeed, on the Pryor tract to require it, in any event, to bear
the burden of two outlets, but especially in this day when
modern means of traffic by automobile and truck over farm
lands make it 'veil nigh impossible, as the evidence shows, to
keep farm roads in even passable condition during the severe
winter weather.
Let us now consider in connection with the easen1ent clain1ed
by the appellees, the 2.RO 'acre lot conveyed by Henry L.
Crockett to .T. Calhoun Johnson, now owned by the appellee,
tTames I-I. East, designated on the plat of your petitioners
as "J. fl. East", and particularly referred to in paragraph
(2) of the appellees' bill. As above shown, the grantor,
Crockett, expressly granted Johnson ''the selection of a road .
or outlet over the land of saiq .Capt. Crockett to the road
now used by the said Crockett'' 16 feet wide. The roadway
selecfecl· by Johnson was from the northeast corner of the lot
out to point K, as shown by your petitioners' plat. If Henry
L. Crockett had failed to expressly provide for this right of
way it would nevertheless have been implied by necessity,
for this Johnson lot 'vas entirely surrounded by the lands
of I-Ienry L. Crockett and by Onancock Creek, and no outlet
to the lot 'vas possible except over the lands of the grantor
Crockett. For the same reason, Johnson had a right of way
fiy implied grant from I( to the County road either by the
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way of K-F-8 or K-2-3-4-5-6-7-8. But when James H. East
purchased this Johnson lot, the necessity for the above outlet
ceased, for he could then have had an outlet over his own land.
As a matter of fact, Tom l{ing, the one tenant of East after
the latter became the owner of this Johnson lot who testified
(p. 20) said that when he hauled from this Johnson lot out
to town after reaching point 1{ he ''turned towards the Wesley gate and went to the middle road down by Mr. East's potato bed", that is to say, by 2-3-4-5-6-7-8. After the purchase
of the Johnson lot by East, the situation became the same as
that presented in Viall v. Carpenter, supra. It is submitted,
therefore, that no easement exists for the benefit of this 2.80
acre lot; but .even if such easement does exist, it can be only
for the use of this lot and not for the benefit of the remainder
of the East tract.
Finally, your petitioners maintain with confidence that the
decree of the trial Court perpetuating the injunction prayed
for by the appellees upon the ground that the road or driveway claimed by them "was and is reasonably necessary for
the proper use and enjoyment of'' the East tract of the appellees is not supported by the evidence in the case.
For the reasons hereinbefore set forth and for other reasons apparent from the record, your petitioners pray_ that
they may be granted an appeal from and supersedeas to the
decree herein complained of and that the said decree may be
reviewed and reversed.
Rspectfully submitted,

J. EDWARD PRYOR,
DOLLY N. PRYOR,
J. HAROLD PRYOR,
LACY VINCEN1T,
ELIZA VINCENT.
By B. D. AYRES and
.
STEWART K. POWELL,
Their Counsel.
We, Stewart 1{. Powell and B. D. Ayres, attorneys practicing in the Supreme Court of Appeals of Virginia, do llereby certify that in our opinion the decree complained of in
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the foregoing petition should be reviewed and reversed by
the said Court.
STEvVARi1 J(. PO"\VELL,
B. DRUl\tt:MOND AYRES.
Onancock, Va., December 31, 1926.
Appeal allowed and S1tpersedeas awarded. Bond $300.00.
JESSE F. WEST.
January 3, 1927.
Received January 4, 1927.

H. S. J.
James H. East & wife & others
vs.
J. Edward Pryor & wife & others.
f

;.'

In Chancery.
TRANSCRIPT OF THE RECORD.
From the Circuit Court of Accomack County.

VIRGINIA:
Pleas before the Judge of the Circuit Court for the
County of Accomack, in the vacation of the said Court on
·
the 9th day of July, A. D. 1926.
BE IT REl\1:EMBERED, that heretofore, to-wit: In the
;Clerk's Office of the Circuit ·Court for the County of Accomack, on the 3rd Monday in Jan nary, A. D. 1926, came James
H. East and 1\tiaggie L. East, his wife, Herman L. East, J.
Howard East and Susie E. Robbins, plaintiffs, by Ben T.
Gunter; their attorney, and filed their Bill in Chancery against
J. Edward Pryor and Dolly V. Pryor, his wife, ,J. Harold
Pryor, Lacy Vincent and Eliza Vincent, defendants, which
Bill is as follows:

Virginia:
In the Circuit Court of Accomack County.
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James H. East and ~Iaggie L. East, his wife, Herman L. East.
J. Hojvard East and Susie E. Robbins,
vs
J. E ;vard Pryor and Dolly V. Pryor, his wife, J. Harold.
P or, Lacy Vincent and Eliza Vincent.
In Chancery.
To the Honorable N. B. Wescott, Judge of said Court:
Humbly complaining, your complainants, James H. East
and ~iaggie L. East, his wife, Herman L. East, J. Howard
East and Susie E. Robbins, respectfully show unto your
Honor the following case:
page 2 ~

(1) That the late Henry L. Crockett in his lifetime
was seized and possessed of a tract of land on Onancock Creek, in Accomack County, Virginia, known as "Wesley", containing 126.30 A., and bounded as follo,v·s, to-wit:
North, by the County Road; East, by the land known as the
"Poulson Land", at present owned by John l(oskey; South,
by Onancock ·Creek; and 'Vest, by a branch of Onancock
Creek and a farm Jn1own as the "Boggs Farm", likewise
formerly owned by the said Henry L. Crockett.
(2) That on the 19th day of April, 1905, Henry L. Crockett
and wife, hy deed, conveyed to J. Calhoun Johnson a small
part of said tract of land on Onancock Creek, by said deed
supposed to contain four acres, but by a recent survey, 2.80
A., described in said deed as follows: ''Beginning at an iron
cart axle driven in the arable lands of the farm known as
''Wesley Farm", the same being on the northeast corner
of said lot, and from thence running in a S'outherly course by
a marked oak tree about 180 yards, more or less, to the low
water mark of Onancock Creek; thence turning to the right
by the said creek and running by said creek in a Westwardly
course to a certain turn in the aforesaid creek, and from
thence continuing by the said creek in a North course to a
post planted in a gully of the said creek; thence turning to
the right and running in an Easterly course to the aforesaid
cart axle, the same being the point of beginning,-the said
J. Calhoun Johnson to have the selection of a road or outlet
over the land of said Capt. Crockett to the road now used by
the said Crockett. This road or outlet is to be sixteen feet
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in width;'' ~ copy is filed herewith marked Exhibit '' E '' and
prayed to be made as a part of this bill.
page 3 ~

(3) That at the time the _said Henry L. Crockett
purchased the said tract of land known as '' W esley", the outlet therefor began .at the yard gate of the old
residence, marked ''A'' on a plat made by Fred E. Ruediger,
County Surveyor, on the_ 11th and 12th of August, 1925, and
thence by a point marked '' B '' on said plat to a point marked
'' C'' on said plat, it being the Eastern side of said tract of
land, and thence turning, said outlet runs in a Northerly direction along the line separating the tract of land known as
''Wesley" from the Poulson tract of land, now owned by
John Koskey;
(4) That during the lifetime of said Henry L. Crockett he
built a dwelling on the Southeastern side of said farm on
Onancock .Creek, and the outlet from this dwelling was along
the line separating the ''Wesley Farm'' from the ''Poulson
},arm" from "C" to "D" at the County Road. The plat of
]-,red E. Ruedige:r:, County Surveyor, showing these outlets
is fil~d here,vith, marked ''Exhibit A'', and prayed to he
taken and read as a part of this bill.
(5) That the said Ifenry L. Crockett departed this life,
testate, and his said last will and testament was duly probated
in the Clerk's Office of Accomack County, Virginia, a copy
of which is filed herewith, marked "Exhibit B ", and prayed
to be taken and read as a part of this bill ;
(6) That the said Henry L. Crockett by the Fourth Clause
of his last will and testament, devised to hi~ daughter, Dolly
V. Pryor, wife of J. Edward Pry.or, the .following real estate,
.
for and during her natural life, and at her death to
page 4 ~ her issue, and in said will described as follows :
"That tract or parcel of land situate near the town of
Onancock, in said County and State, the same being the Easterly part of "Old 'Vesley", and adjoining the· "Poulson
Land'' clean out to the County Road and known as the ''Park
Farm", containing 100 Acres .. " That the said Dolly V.
Pryor has two children, J. Harold Pryor and Eliza Vincent,
·
wife of Lacy Vincent;
(7) That by the Fifth Clause of said
, will, the said Henry
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L. Crockett devised to his daughter, lvfaggie L. East, wife _of
James H. East, for and during the term of her natural life,
and at· her death to her issue, (her issue being Herman L.
East, J. Howard East and Susie Robbins,) that tract of land
described in said will as follows:
"T;hat tract of land situate near the town of Onancock, in
the said County and State, known as ''Old Wesley'', situate
on the South side of the County Road, and originally marked
by an old persimmon tree at the creek, but now marked by a
stob; thence running to· a certain marked stob in a- ditch;
thence in a Northeasterly direction following the ditch to a
wild cherry tree; thence straight to the woodsland in a
Northeasterly course to the County Road by marked trees .
. This tract containing 100 Acres, but does not include the
Mill Lot and the woodsland adjoining the Poulson Land.''
On this last described tract of land was. the old farm residence, the. outlet from which was from ''A'' -to '' C'' and from
"C" to "D" at the County road;
·
page 5 ~

(8) That for the entire time said tract of ·land
was owned by the said Henry L. Crockett, and as
far back as can now be rem~mbered by the oldest inhabitants,
the drive-out way from the residence on that part of the
farm devised to the said !tiaggie L. East for life was and
continued to be up to the present time from ''A'' at the yard
gate on the plat of Fred E. Ruediger, County S'urveyor, to
"C" and thence along the Poulson line to "D" at the County
Road; that the said outlet was likewise used by the said
Henry L. Crockett after building his residence on the Southeast corner of said tract on the Creek, afterwards devised to
the said Dolly V. Pryor, and this continued to be the outlet
for the said Dolly V. Pryor up to the present time; that on
more than one occasion since the death of Henry L. Crockett,
the said J. Edward Pryor and James H. East, husbands of
said Dolly V. Pryor and Maggie l..J. East, have worked the
road or dr~veway from "Old Wesley" gate at point "A" on
the plat of Fred E. Ruediger, to point "C", and out along.
the line of said Poulson Farm to point '' D'' that until very
recently rio question was ~ver raised as to the right of the
tract or land owned by your complainants to the use of the
road or driveway for an outlet from" A" at ''Wesley" gate
to '' c·, ' and thence to '' D '' ;

2&
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(9) That the tract or parcel of land above referred to in
Paragraph 2, sold by Henry L. Croc.kett and wife to J. Calhoun Johnson, was later, to-wit, on December 14, 1912, by
deed recorded in the Clerk's Office of Accomack County, Virginia, in Deed Book 100, at page 511, conveyed by
page 6 ~ Edgar ~1. Johnson and. Edward C. Bundick and
Manie Bundick, his wife, to Eliza J. Crockett, the
said Edgar M. Johnson and Manie Bundick being children of
J. Calhoun Johnson, and the said Eliza J. Crockett being
'vidow of Henry L. Crockett, who in turn, by deed ·bearing
date April 20, 1915, recorded in the· Clerk's Office of Accomack County, Virginia, in Deed .Rook 106, at page 397, conveyed the same to your complainant, James H. East, copies
of 'vhich deeds are filed herewith, marked Exhibits '' C '' and
'' D '', and prayed to be taken and read as a part of this bill;
(10) That during the ownership of said lot or parcel of
land by .J. Calhoun Johnson, the outlet selected and established by him was from a point beginning at au iron axle,
marked "A" on the plat of :B.,red E. Huediger, County Surveyor, and thence to a point marked "B" on said plat, and
from thence to "·C ", and from "C" to "D" at the County
road, and this outlet has continued to be the outlet for this
tract of land from April 19, 1905, the date of the purchase
by said J. Calhoun Johnson, to the present time;
(11) That recently there has been placed a wire across the
outlet for your complainants' farm, at a point just East of
"B" on the plat of Fred E. Ruediger, County Surveyor, in
such manner as to prevent your complainants from the use
of the outlet for your complainants' farm, known as "Wesley", and likewise for the lot or parcel of land o'vned by your
complainant, James H. East, which was originally a part of
the same tract or parcel of land;
(12) Your complainants further state that there are some
field roads running through your complainants' tract of land,
which were in existence during tbe lifetime of the late Henry
L. Crockett, but which were used by him and have
page 7 ~ since been used by your complainants for no other
purpose than easy access to the field of your complainants' tract, and also to reach the w·oodsland of your
complainants, but none of these roads, nor are there any
roads from your complainants' land leading out to the County
Road except by passing over the lands of the said Dolly V.
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Pryor for at least a part of the way from '' C" to "D" ·at the
County Road;
_
(13) Your complainants further aver and change that they
have no other way of reaching the said County Road, and
though their own tract of land touches the County Road, it
would be necessary, if they have to reach the County Road
over their own tract, to pass through a long section of woodsland, much of which is lo,v, and it would be very costly to
build a road through this woodsland ;
(14) Your complainants are advised that since the said
outlet now claimed by your complainants from ''A'' to '' C '',
and from '' C '' to '' D'' on said plat was in existence and used
by the late Henry L. Crockett as an outlet for that part of
the farm devised to your complainants at the time he made
his will, and continued to be up until the present time, that
the said Henry L. Crockett is presumed to have made the
devise to your complainants with reference to said outlet,
and that he is presumed to have intended that said outlet
should continue to be the outlet for that part of the farm
devised to your complainants, and that no:w they can not lu.1
deprived of the use and benefit of said outlet by the defendants;
Forasmuch, therefore, as your complainants are remediless
in the premises save by the aid of a court of equity,
page 8 ~ where matters of this kind are alone and properly
cognizable, they pray that J. Edward Pryor and
Dolly V. Pryor, his wife, J. Harold Pryor, Lacy Vincent and
Eliza Vincent be made parties defendant to this bill, and be
required to answer the same, but answer under oath is hereby
expressly waived; and that said J. Edward Pryor, Dolly V.
Pryor, J. Harold Pryor, Lacy Vincent and Eliza Vin<Y~nt,
their agents and servants, be required to remove the said obstruction in said road, and that they be perpetu{llly enjoined
and restrained from otherwise interfering with your complainants in using the said 'raod from ''A'' to '' C '' and thence
to "D" on said plat of Fred E. Ruediger, County Surveyor,
marked "Exhibit A", and filed with this bill, as an outlet
for that part of the farm devised to your .complainant by the
late Henry L. Crockett, and that part of the land formerly
conveyed to J. Calhoun Johnson by Henry L. Crockett, and
now owned by the said James H. East ; may proper process
issue.
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And your complainants will ever pray, etc.
J.A~IES H. EAST,
lVIAGGIE L. EAST,
HERl\IIAN L. EAS'T,
J. HOWARD E.A.ST,
SUSIE L. ROBBINS.
By BEN T. GUNTER,
Their Attorney.
page

9~

page 10

(See manuscript for blue print.)
~

EXHIBIT ''B'' FILED WITH BILL.

I, Henry L. Crockett, of the town of Onancock, in the
County of Accomac, and State of Virginia, being of sound
and disposing mind and memory, do make this my last will
and testament as follows:

Item 1. I give unto my granddaughter, lVf ary C. Connorton, the following real estate; but if she die without issue
living at her death, then I give the said property to my daugh-·
ters, Nellie W. l\farsh, Dolly V. Pryor and lVIaggie L. East
and their heirs forever.
(a). .All that certain tract or parcel of land which I bought
at the sale of the real estate of Thomas C. Pitts, deceased,
known as "Point Farm", containing, by estimation, sixty
(60) acres of cleared land and about twenty-three (23) acres
of woods land. The 'voods land above mentioned connected
with this farm is located on· the north side of the County
road running to lVIears' Wharf.
(b). The cleared land bought of G. Smith Walter, containing twenty-seven (27) acres, more or less.
(c). The house and lot located in the said Town of Onancock, formerly occupied by James H. East, known as "Dr.
Robertson'' property, and designated on plat hereto attached
as "Lot B.", reference to 'vhich plat and survey is hereby
made.
(d). The store-house and lot now occupied by Melson Bros.
as a grocery store, and adjoining the store-house of John C.
Justis.
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All of the farm property above mentioned is located near
the town of Onancock in the said County and State,
page 11 } while the other real estate above named is located
in the said toWn. of. Onancock.
My said granddaughter, however, or her guardian, if she
be under age, is to keep up repairs, taxes and insurance on
all of the said property, and is to pay to my wife, Eliza J.
Crockett, during the continuance of the said Eliza J. Crockett's life, one-third (1/3) of the net annual income from the
said property after repairs, taxes and insurance, etc., are
paid.
It is also my wish that my said granddaughter, or her·
guardian, shall give ten per cent (10%) of her annual net
income from the said property to extend the religious work
of the church of her choice. The Commissioner of Accounts
is hereby authorized and empowered to give credit to the
guardian of my said granddaughter for r:q.oney thus expended.
Item 2 . .I hereby nominate and appoint ~dward W. Marsh
to be guardian of my said granddaughter, Mary C. ·Connorton.
Ite1n 3. I give unto my daughter, Nellie W. Marsh, for and
during her natural life the following real estate, and after
the death of my said daughter, Nellie W. J\farsh, I give and
devise the said real estate to her issue.

(a). That certain farm located near the town of Onancock,
known as "Boggs Farm;', containing by estimation ninety
five (95) acres, more or less, and at present occupied by Nelson Boggs and Frank Drummond. It is my intention to include in this description the identical real estate now occupied
by the said Nelson Boggs, and the said Frank Drummond, in
other words, it embraces all of the real estate purpage 12 ~ chased by me of Mrs. Laura Boggs with the exception of about five. (5) acres.
(b). That certain store-house and lot in said town embracing the Eastern part of what is known as the Glick storehouse.
(c). After the death of my said wife the house and lot in
town where I now reside. It is my will as hereinafter.
set forth that my 'vife have the said house and lot during
~aid
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her life. This lot has a frontage of one hundred (100) feet
and extends back between parallel lines to the creek.
My said daughter, Nellie W. JYia1~sh, is, however, to pay to
my said wife, Eliza J. Crockett, during the said Eliza J.
Crockett's life, one-third (1/3) of her annual net income
from the said property, and is also to keep up repairs, taxe3
and insurance on the same.
I request my said daughter, Nellie W. l\Iarsh, to give ten
per cent (10%) of her annual net income from said property
to extend the religious work of the church of her choice.
Item 1,.. I give to my daughter, Dolly V. Pryor, the following real estate, for and during her natural life, and at
her death I give the same to her issue.

(a). The tract or parcel of land situate near the said town
of Onancock, in said County and S'tate, the same being the
Easterly part of the ''Old "\Ves.wy'' and adjoining the '' Poulson Land'' clean O\lt to the County road and l{no,vn as ''Park
Farm''. The woods land and cleared land of this tract contain by estimation one hundred (100) acres, more or less,
having formerly been occupied by Frank Drummond and J.
W. Taylor.
·
...

page 13 ~

(b). The house and lot in Onancock 'vhere Mrs.
Louisa JYielson now resides.

(c). That part of what is known as Cluster store-house
and lot not previously given to my said granddaughter.
My said daughter, Dolly V. Pryor~ is, however, to pay to
my said wife, Eliza J. Crockett, during the continuance of my
said wife's life, one-third (1/3) of her annual net income
from said property, and is also to keep up repairs, taxes
and insurance on the said property.
I request my said daughter, Dolly V. Pryor, to give ten per
cent (10%) of her annual net income from said property to
extend the religious work of the ·church of her choice.
Item, 5. I give unto my daughter, l\faggie L. East, the following real estate for and during her natural life and at her
death I give the same to her issue.

(a): That tract of land situated near the said town of Onan-
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cock, in said County and State, known as "Old Wesley", situate on the South side of the County road and originally
marked by an old persimmon tree at the Creek, but now
marked hy a stob. thence running to a certain marked stob
in a ditch, thence in a Northeasterly direction following the
ditch to a wild cherry tree, thence straight to the woodland
in a Northeasterly c9urse to the county road by marked trees.
This tract contains by estimation one hundred (100) acres,
more or less, but does not include the mill lot and ·wood lands
(_adjoining the Poulson land.
(b). The house and lot in said town formerly occupied by
Dolly V. Pryor.
page 14

~

(c). The vVestern part of what is known as the
Glick store-house.

l\£y said daughter, 1Iaggie L. East, is however, to give to
my said wife, Eliza J. Crockett, one-third (1/3) of her annual
net income from said property, and to keep up repairs, taxes,
insurance on the same.
I also request my said daughter, lVIaggie L. East, to· give
ten per cent (10%) of her annual net income from the said
property to extend the religious work of the church of her
choice.

Ite'm 6. The one-third (1/3) which my daughters and
granddaughter are to pay to my said wife is hereby made a
charge and lien on their respective real estate.
Item 7. I give to my wife, Eliza J. Crockett, for and during
her natural life, the house and ·lot in the said town of Onancock where I now reside.
lte1n 8. I give unto 1\{rs. Bessie Boggs, the widow of my
deceased son, ij:enry ·Crockett, the house and lot in the said
town of Onancock where Fred Runge now resides; but if she
die leaving no issue living at the time of her death, then I
give the said property to my said granddaughter, 1\'fary C.
Connorton and my said daughters, Dolly V. Pryor, l\faggie
~. East and Nellie W. 1\iarsh.
Item, 9. I give to my friend, 1\[ J. Gallagher, the house and
lot in said towll of Onancock now occupied by Chester Savage; but if he ~ie without issue living at his death then I give
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the said property to my granddaughter, ~Iary C. Connorton,
and my said daugbters, Maggie L. East, Dolly V. Pryor and
Nellie W. Marsh.
page 15 ~

Item 10. I hereby nominate and appoint my
friend, Warner Ames, as executor of this my last
will and testament.

Item 11. It is my will that all the insurance on my life
should be applied by my executor to the payment of my debts,
before any of my other property is so used. I realize that
one of the policies is for the benefit of my said wife, but I
request her to turn the proceeds of this over to my said
executor for the ·purpose aforesaid, and I feel sure she 'vill
so do.
Item 12. I give unto my said wife, Eliza J. Crockett, for
and during her life, an undivided one-fourth (1/4) interest in
the stone building and lot in said town and at her death I
g-ive the said interest in the said property to my granddaughter, Mary C. Connorton. For a full description of the
property embraced in the above distribution, see the plat
hereto attached, it being designated as lot A. on said plat.
Itern 13. I give unto my daughter, Nellie vV. Marsh, an undivided one-fourth (1/4) interest in the said stone building
and lot for and during her natural life and at her death I
give the same to her issue.
Item 11,. I give unto my daughter, Maggie L. East, an llltdivided one-fourth (1/4·) interest in the said stone building
and lot for and during her natural life, and at her death I
give the same to her issue.

,r.

Item 15. I give unto my daughter, Dolly
Pryor, an undivided one-fourth (1/4) interest in the said stone building
and lot for ~nd during her natural life, and at her death I give
the same to her issue.
Item 16. I make the same request of my said daughter's
and granddaughter with reference to giving one tenth (1/10)
of their income from this property to the church that I mad'?
above.
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page 16 ~

Item 17. I give unto Herman East, (son of J.
H. East) the house and lot in Onancock now occupied by Morris Fitzgerala.

Item 18. I give unto Howard East, (son of J. II. East)
the ho1:1se and lot in Onancock now occupied by Andrew
Matthews.
Item 19. I give unto Susie East, (daughter of J. H. East)
the house and lot in Onancock now occupied by ·Joe Gerry.
Item 20. I give unto Edith }.tfarsh, (daughter of Edward
W. Marsh) t~e house and lot in Onancock now occupied by
Parker Finney.
Item 21. I give unto Leland Marsh, (son of Edward ~r.
Marsh) the house and lot located at Tasley Station, in the
said County and State-the same adjoins the property of the
N. Y. P. & N. R. R. Co.
Itmn 22. I give unto· Eliza Pryor, (daughter of Edward
Pryor) the new house recently built by me in the said town
of Onancock, and adjoining the property now occupied by
Fred Runge. This house and lot is not occupied at present.
Item 2lJ. I give unto Harold Pryor, (son of Edward Pryor)
the house and lot in Onancock where Mr. Davis now resides.
Ite1n 21,.. I give unto my wife, Eliza CJ,'ockett, any of the
personal property, such as furniture and eatables that she
may desire and which may be reasonably necessary for her
comfort.
Ite1n 25. The balance of my estate, real personal and
mixed, I direct my executor to sell at public auction to the
highest bidder in the town of Onanco.ck or any other public
place he may see fit, as soon after iny decease as practicable,
and ripon such terms, conditions etc. as he may deem advisable
and the proceeds thereof, after the payment of any debts that
· may remain unpaid after exhausting the insurance
page 17 } money, .are to be distributed as follows:
One-fifth (1/5) to Dolly V. Pryor,
One-fifth (1/5) to ·1\{aggie L. East,
One-fifth (1/5) to Mary C. ·Connorton,
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One-fifth (1/5) Nellie W. Marsh,
One-fifth (1/5) to Eliza J. Crock~tt.

I tern 26. The provisions made for my said wife are to be
considered as in lieu of her do·wer in my real estate and of
her distributive share in my personal estate.

Itmn 27. In witness whereof I have hereunto set my hand
and seal this 30th day of October, ,A. D., 1909.

H. L. CROCKETT

(Seal)

The above signature of the testator, Henry L. Crockett,
was· made and the foregoing will was acknowledged by the
said Henry L. Crockett in the presence of us, two competent
witnesses present at the same time, and \Ve, the said witnesses
do hereunto subscribe the said \vill in the presence of the said
testator and of each other at the request of the said testator
this 30th day of October, A. D., 1909.
CHAS'. F. WATSON.
JOHN J\L vVATSON.
page 18 ~

(See manuscript for diagram.)

page 19 ~ Virginia :
At a Circuit Court held for the County of Accomack, on
the 4th day of April, A. D., 1911.
This Last Will and Testament of Henry L. Crockett, deceased, was proved by the oatl1s of Chas. F. Watson and John
M. Watson, subscribing witnesses thereto, and ordered to be
recorded. And thereupon, on the motion of Warner Ames,
the Executor appointed by the said "\Viii, taking oath and
giving bond according to law, in the penalty of Twenty Thou. sand Dollars ($20,000.00), with Richard T. Ames and Ed'vard A. Ames, sureties therein, wbo justified their sufficiency
on oath,~Certificate is granted unto him, the said. Warner
Ames, for obtaining a probat of the said Will in due form.:And the said bond having been acknowledged by the obligors
therein, it is ordered that the same be recorded.
Teste:
JOHN D. GRANT, ,JR., C. C.
A Copy-Teste:
JOHN D. GRANT, JR., Clerk.
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EXHIBIT '' C'' FILED WITH BILL.
THIS DEED made this 14th day of December, A. D., 1912,
between EDGAR 1\L JOHNSON, EDWARD C. BUNDICI{
anrl MAMIE L. BUNDICK, his wife, in right of said wife,
parties of the first part, and ELIZA J. CROCI{ETT, party
of the second part, all of the County of Accomac, in the State
of Virginia, vVITNESSETH:
That the said Edgar 1\L Johnson, Edward C. Bundick and
Mamie L. Bundick, his wife, for and in consideration of the
sum of S'EVEN HUNDRED AND TWENTY DOLLARS
($720.) to them in hand paid by the said Eliza J. Crockett,
at, and before the sealing· and delivery of these presents, the
receipt whereof iE; hereby acknowledged, do hereby
page 20 }- grant, bargain, sell and convey with general warranty of title, unto the said Eliza J. Crockett, her
heirs and assigns forever, all that certain lot or parcel of
land, situate, lying and being near the TGwn of Onancock, in
the said County and State, containing my estimation, four
(4) acres, moi·e or less, the same being sold in gross, and not
hy the acre, described and bounded as follows, to-wit: Beginning at an iron axle driven in the arable land of the farm·
known as the ''WESLEY F'arm'' the same being on the
Northeast corner of said lot, and from thense running in a
Southerly course by a marked tree, about one hundred and
eighty (180) yards, more or less, to low water mark of saicl
creek; thence turning to the right by the said creek and run-·
ning in a Westerly course to a certain turn in said creek; and
from thence continuing by said creek and in a 'Vesterly
course to a post planted in a gully of said creek; thence turning to the right, and running in an Easterly. course to the
aforesaid cart axle, the same being the point of beginning;
together with all the privileges, rights of way, and appurtenances thereunto belonging or in any wise appertaining; it
b(~ing the same land that 'vas conveyed to the late J. Calhoun
Johnson by IIenry L. Crockett and wife, by deed dated the
day of
A. D. 19 . and recorded
in the Clerk's Office of the Circuit Court for the County of
Accomac, in Deed Book 1905-1906, page 23, reference to which
is hereby expressly made for an accurate description of the
real estate herein conveyed, and also the right of way. The
said EDGAR 1\L JOHNSON and 1\fA:l\iiE L. BUNDICK: are
the sole heirs at law of the said J. Calhoun Johnson who recently died intestate.
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Witness the following signatures and· seals the day and
year first above written.
page 21 ~

EDGAR·

~L

JOHNSON
~IA~1IE L. BUNDICI(
EDWARD C. BUNDICK

(Seal) ·
(Seal)
(Seal)

S'tate of Virginia,
.
County of Accomac, to-wit:
I, Jno. D. Watts, a Notary Public in and for the County
and state aforesaid, whose commission expires on the 5th
day of Jan, ·A. D. 1915, do ·certify that EDGAR M. JOHNSON, whose name is signed to the foregoing writing, bearing date on the 14th day of December, A. D., 1912, has acknowledged the same before me in my County aforesaid.
Given under my hand this 16th day of December, A. D.
1912.
JNO. D. WATTS,
Notary Public.
· S'ta te of Virginia,
County of Accomac, to-wit:
I, Lloyd F. J. Wilson, a Notary Public in and for the County
and State aforesaid, whose commission expires on the 13th
day of May, A. D. 1913, do certify that Ed,vard C. Bundick,
Mamie L. Bundick, his wife, whose names are signed to the
foregoing writing bearing date on the 14th day of December,
A. -D., 1912, have acknowledged the same before me in my
County aforesaid.
Given under my hand this 17th day of December, A. D.,
1912.
LLOYD F. J. WILSON,
Notary Public.
Virginia:
Accomack Circuit Court Clerk's Office, December 26th, A.

D., 1912.
This Deed from Edgar M. Johnson, Edward C. Bundick
and Mamie L. Bundick, his 'vife, to Eliza J. Crockett, was
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with the certificates of the acknowledgment thereof
page 22 } thereto annexed received lJy me in the Clerk's
Office this day and admitted to record.
Teste:
JOHN D. GRANT, JR., C. C.
A Copy-Teste:
JOHN D. GRANT, JR., Clerk.
EXHIBIT '' D '' FILED WITH BILL.
($1.00

u. s.

Int. Rev.
Stamp cancelled.)

. THIS DEED made this the 20th day of April, A. D., 1915,
between Eliza J. Crockett, party of the first part, and James
·H. East, party of the second part, both of the County of Accomack in the State of Virginia;
· WITNES'SETH: Tl1a t the said Eliza J. Crockett for and
in consideration· of the sum of ONIE DOLLAR ($1.00}, And
other valuable consideration, to her in hand paid by the said
James H. East at and before the sealing and delivery of these
presents, the receipt whereof is hereby acknowledged, does
lu~reby grant, bargain, sell and convey, 'vith general warranty
. of title, unto the said James H. East, his heirs and assigns,
forever, all that certain lot or parcel of land, situate, lying
.and being on Onancock Creek, near the Town of Onancock,
in the said County and State, containing, by estimation,
FOUR ACRES, (4 acres), more or less, the same being conveyed and sold in gross and not by the acre and without accountaility for loss or exeess in quantity, and bounded as follows, to-wit: Beginning at an iron axle driven in the arable
land of the farm known as "Wesley farm", the same being
on the Northeast corner of said lot, and from thence running
in a Southerly course by a marked tree about one hundred
and eighty yards, more or less, to low water mark of said
creek, thence turning to the right by the said creek and runnhig in a Westerly course to a certain turn in said creek, and
from thence continuing by said creek and and in a
page 23 } Westerly course to a post planted in a gully of
said creek, thence turning to the right and running in an Easterly course to the aforesaid cart axle, the
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same being the point of beginning. TOGETHER with all the
privileges and appurtenances thereunto belonging or in any
wise appertaining,-It being the same land that was conveyed to the said Eliza J. Crockett by Edgar ~I. Johnson et
als by deed dated the 14th day of December, 1912, and recorded in· the Clerk's Office of the Circuit Court for said
County in Deed Book # 100, page 511,-refere]}ce to which is
hereby expressly made.
Witness the following signature and seaL
her

ELIZA X J. CR-OCICETT

(Seal)

mark
State of Virginia,
County of Accomack, to-wit=
I, John ~L 'Vatson, a Notary Public in and for the County
and Accomack and State of Virginia, whose commission expires on the day of 3rd 1vfch. 1915, do hereby certify that Eliza
J. Crockett whose name is signed to the foregoing writing,.
bearing date on the 20th day of April, A. D., 1915, has acknowledged the same before me in my County and Stat~
aforesaid. Given under my hand this the 22 day of April,
1915.
.
JOHN :NI. WATSON,
Notary Public.
Virginia:
Accomack Circuit Court Clerk's Office, April 26th, A. D.,.
1915.
.
This Deed f.rom Eliza J. Croci{ett to James H. East, 'vas
with the certificate of the acknowledgment thereof thereto annexed received by me in the Clerk's Office this day and aclmitted to record.
page 24 ~

Teste:

ROBT. H. OLDI-IA~£,
Dy., for John D. Grant, Jr., C. C.

A Copy-Teste:
JOHN D. GRANT, JR., Clerk.
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EXHIBIT ''E'' FILED \VITH BILL.
This deed, made this 19th day of April, ·A. D., 1905, between Henry L. Crockett and Eliza J. Crockett, his wife,
RichardT. Ames and L. D. Teackle Quinby, Trustee as hereinafter shown, of the first part, and J. Calhoun Johnson of
the second part ;
lVherea.s, by a deed dated December 30th, A. D. 1893, and
of record in the Clerk's Office of the County ·Court of the
County of Accomack in the S'tate of Virginia, the said Henry
L. Crocliett and Eliza J., his wife, in order to secure to a
certain Richard T. Ames the payment of two certain bonds,
one being for the principal sum of One Thousand Dollars,
($1000.00), and the other for the principal sum of Two Thousand Dollars ($2000.00) did convey in trust to the said L .
.D. Teackle Quinby, Trustee~ certain real estate located in
said County and State .embracing the lot, piece or parcel of
land hereiilafter described and conveyed by this deed; and
TVhereas, the said J. Calhoun Johnson desires the lien of
the deed aforesaid, dated December 30, A. D. 1893, upon the
lot or parcel of land conveyed by this deed to be released,
now therefore this deed Witnesseth: That for and in consideration of the sum of Seven Hundred and Twenty-five DolJars ($725.00) in hand paid to the said Henry L. Crockett by
the said J. Calhoun Johnson, the receipt of which is hereby
acknowledged, the said Henry L. Crockett and Eliza, his wife
do grant, bargain and sell in fee simple unto the said J.
Calhoun Johnson and his heirs and assigns, with
page 25 r general warranty, that certain lot, piece or parcel.
of land on Onancock Creek, in said County and
State, containing by estimation four acres (4A) more or less,
and described and bounded as follows, to-wit: Beginning at
an iron cart axle, driven in the arable land of the farm known
as the "\Vesley," farm, the same being on the Northeast
corner of the said lot and from thence running in a Southerly
course by a marked oak tree about One Hundi·ed and Eighty
Yards (180) more or less to the low water mark of the said
Onancock Creek; thence turning to the right by the said
Creek; and running by said Creek in a Westerly course to a
.certain turn in the aforesaid Creek; and from thence continuing by the said creek in a North Course to a post planted
in a gulley of the said Creek ; thence turning to the right and
running in an Easterly course to the aforesaid Cart axle, the
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same being the· point of beginning; together with the privileges and appurtenances thereto belonging or in anywise appertaining. The said J. Calhoun Johnson is hereby given
the selection of a road or outlet over the land of the said
Capt. Crockett to the road now used by the said Crockett.
This road or outlet is to be 16 feet in width.
And this deed further Witnesseth: That the said L. D.
.Teackle Quinby, Trustee as aforesaid, in consideration ·of
the premises, and by and with the consent of the said Richard
T. Ames, testified to by his becoming a party of this deed
.and signing and sealing the same, does .(}rant and release unto
the said J . .Calhoun Johnson that certain lot above described
and conveyed by this deed.
The said Richard T. Ames herebv releases to the said .J •
.Calhoun Johnson all his claim up~n the said lot conveyed
.by this deed.
Witness the following signatures and seals:
(Seal)
ELIZA J. CR.QCKETT
(Seal)
RICHARD T. AMES
(Seal)
L. D. T. QUINBY,
(S'eal)
Trustee.

H. ·L. CROCI{ETT

State of Virginia,

to-~it:

I, Warner Ames, a Notary Public in and for the county
of Accomack, in the said State, do hereby certify that Henry
-L . Crockett and Eiiza J., his wife, and Richard T. Ames,
whose names are signed to the writing above bearing date on
the 19th day of April, A. D., 1905, have this day acknowledged
.the same before me in my said county.
Given l:mder my hand this the 5th day of 1\fay,.A. D., 1905 ..
WARNER AMES,
(Notary Public.)
1\fy commission expires Jan'y. 15, 1907.
State of New York, to wit
I, Edward McCarthy, a Notary Public in and for the City
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of New York, in said State of New York, do hereby that' L.

D. Teackle Quinby, Trustee, whose name is signed to the
:writing above, bearing date on the 19th day of April, A. D.,
1905, has this day acknowledged the same ]Jefore me in my
said City.
Given under my hand this the 26th. day of April, A. D.,
1905.

EDWARD McCARTHY
(Notary Public)
N.Y. Co.

(Seal.)
page 27 ~

~Iy

#8

Commission Expires ~Iarch 30th, 1906.

Accomack Circuit Court Clerk's Office, August 21st, A.
D., 1905.
'
This Deed from Henry L. Crockett and Eliza J. Crockett,
his wife, and Richard T. Ames and L. D. Teackle Quinby,
Trustee, to J. Calhoun Johnson, was, with the certificate of
tho aclmowledg~ment thereof thereto annexed, received by
me in the Clerk's Office this day and admitted to record.
Teste:
JNO. H. WISE,
Dp 'y for John D. Grant, C. C.
A Copy-Teste:
JOHN D. GRANT, JR., Clerk.
ANSWER OF DEFENDANTS', FILED JULY 9TH, 1926.
In the Circuit Court for the County of Accomack.
The joint and separate answer of J. Edward Pryor and
Dolly V. Pryor, his wife, J. Harold Pryor, Lacy Vincent and
Eliza Vincent, his wife, to a bill of complaint exhibited against
them by James H. East and Maggie L. East, his wife, Herman L. East, J. Howard East and Susie E. Robbins, in the
Circuit Court for the County of Accomack.
These respondents, reserving to themselves the benefit of

\

\.
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all just exceptions to the said bill, for answer thereto or to
so much thereof as they are advised it is material th.ey should
answer, answer and say:

.

(1) These respondents admit as true the allegations in the

first paragraph of said bill as to the ownership of Henry L.
Crockett, in his life, of the tract of land lying on
page 28 ~ Onancock Creek, in the County of Accomack and
·
State of Virginia, known as ''Wesley'' and descrilied in said paragraph.
(2) These respondents admit as true the allegations contained in the second paragraph of said bill as to the conveyance by the said I-Ienry L. Crockett and wife to J. CaJ . .
houn Johnson of a small portion of the said '' vV esley'' farm.
(3) These respondents admit that ·when the said Henry L.
Crockett purchased said." 'Vesley" ·farm, the main outlet
from the old residence on said farm ran substantially as alleged. by said complainants in said third paragraph. But
these respondents say that this was not the only outlet from
the said old residence on "Wesley", but that there was another outlet or roadway which for a long time prior to the
purchase of "Wesley" aforesaid by the said Henry L.
Crockett had been used and .was at the time of said purchase
used, and ever siilce has been used, as an open, visible and
well known roadway or outlet from the said old residence
out to the County road, "rhich last mentioned roadway or
outlet is shown on the plat hereinafter more particularly referred to and filed with this answer, commencing at point 1,
thence to point 2, thence to point 3, thence to point 4, thence
to point 5, thence to point 6, thence to point 7, thence out to
the County road leai:1ing from the Town of Onancock to
Chesconnessex, point 8. That from point 2 to point 3, the
said road runs along the line dividing t11at portion of said
''Wesley'' farm devised by the said Henry L. Crockett to
the complainant, ~Iaggie L. East, for life, and at her death to
her issue, from that portion of said "Wesley" devised by
the said testator to your respondent, Dolly V. Pryor, for her
life, and at her death to her issue; that from point
page 29 ~ 3, thence to point 4, thence to point 5, ·thence to
point 6, said road ran over the land devised to the
said 1\tfaggie L. East for life as aforesaid; and from said
point 6 to point 7, thence to point 8, the sa.id road ran over
the land devised to the said Dolly V. Pryor for life and at her
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death to her issue. That from point 2 the said road also extended southwardly and southwestwardly to a point near
to, and for the benefit of a tenant house on the said portion
of said ''Wesley'' farm devised to the said ].!l:aggie L. East
for life as aforesaid, as shown on said plat.
(4) These respondents admit as true the allegations in the
fourth paragraph of said bill as to the building by the said
.Henry L. Crockett of a dwelling on the southeastern side of
said "Wesley" -farm on said Onancock Creek, and further
say that this dwelling erected in the year
became
the home of the said Henry L. Crockett for many years afterwards, and until about
years prior to the time of
his death. These respondents further admit that the outlet
from this dwelling was as alleged in said fourth paragraph.
(5) These respondents admit the allegations as to the death
of the said Henry L. Crockett and the probate of his will, as
alleged in the fifth paragraph of said bill.
( 6) These respondents admit the allegations of the sixth
paragraph of said bill as to the devise by the said HPnry L.
Crockett to this respondent, Dolly V. Pryor, for a:rid during
her natural life, with remainder at her death to her issue, of
that part of said "\:Vesley" set forth h1 said sixth paragrap_h.
And these respondents admit that respondents, .J. 1-Iarold
Pryor and Eliza Vincent, are the only children of the !?nid
Dolly V. Pryor.
page 30 ~

(7) These respondents admit the allegationB of
the seventh paragraph of said hill as to the clevis~
by the said Henry L. Crockett to the complainant, Maggie L.
East, for and during her nahl.ral life, with remainder at her
death to her issue, of that part of said "VVesley" described
in said paragraph seven; and that Herman L. East, J. Howard
East and Susie Robbins are· the onlv children of the said
].~Iaggie L. East. And these respondents admit that the old
farm residence was on that part of "\Vesley" aforesaid devised to the said1\Iaggie L. East as aforesaid, and they further
say that there was an outlet from the said old residence to the
said County road as alleged in said bill, but these respondents deny that this was the only outlet to the said old residence, but allege that there was another well defined and
used roadway or outlet as above set forth. There is filed
with this answer as part thereof, a plat or blue-print similar
to the plat or blue-print filed with the said bill as exhibit
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"A", made by Fred E. Ruediger, County Surveyor of the
said County, showing that part of said "Wesley" farm devised to the complainant, ~Iaggie L .. East, for life, with re·mainder to her issue, and also the portion of said farm devised to respondent, Dolly V. Pryor, for her life, with remainder to her issue, this being the plat above referred to in
answering the third paragraph of said bill.
·
·
(8) These respondents say that as far back as can now be
remembered by persons living, there. was a drive-out-way
from the old residence on that portion of ''Wesley'' devised
to the said lVIaggie L. East for life, from the yard gate to point
·
'' C", thence along the "Poulson land" to point
page 31 ~ ''D'', out to the said County road, as shown by the
plat :filed with the said bill, and that this drive-·
out-way from ''C" to "D" was likewise used by the said
Henry L. Crockett after building his residence aforesaid; and
that this outlet has continued to be the main outlet for these
respondents up to the present time. But these respondents
further say that for as equally long a time before and ever
since the death of the said Henry L. Crockett there has been
another drive-out-way from and for the benefit of the land
devised to the said l\{aggie L. East as a hove described, from
point 1 by points 2, 3, 4, 5, 6, 7, out to the said County road,
as shown by the plat filed with this answer. And these respondents further say that after the purchase of said '' W esley'' farm by the said I-Ienry L. Crockett, and especially after
he built his residence as aforesaid, this last mentioned driveout-way was the road which the said Henry L. Crockett set
apart for the use and benefit of that portion of llW esley"
devised to the said lVIaggie L. East as aforesaid, and which
the said Henry L. Crockett up to the time of his death required to be used by the tenants and occupants of that portion
of said "Wesley". These respondents deny that on any occasion since the death of the said Henry L. Crockett respondent, J. Edward Pryor, and complainant, James If. East, have
worked any portion of the road or drive-way from the old
'· vVesley" gate by point "C" and thence out to the point
shown on the plat filed with this answer as point 7, nor baEs
any work on that part of the said drive,vay been done by
anybody representing complainants. It is true that from
point 7 out to the main County road some. work has been
done on said driveway by the said James H. East,.
page 32 ~ as well as by your respondents, .J. Edward Pryor
lllld J. Harold Pryor, and the reason for this was
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that from·point 6 out to the s~id County road these respondents were willing that complainants should have the reasonable use of said road for the benefit of the land aevised to
the said J\'Iaggie L. East as aforesaid, until said complainants
should open up a roadway over their own land out to the said
County road. These respondents further deny the allegation
in said eighth paragraph in said bill "that until very recently
no question was ever raised as to the right of the tract o~
land owned by your complainants to the use of the road or
driveway for an outlet from "A" at "vVesley" gate to "C"
and thence to '' D''; on the contrary, these respondents say
that the said Henry L. Crockett in his life time, after he
purchased "Wesley" aforesaid, required the tenants and
occupants of said portion devised to the said J\tiaggie L. East
to use the road running from point 1 by points 2, 3, 4, 5 and
6 to point 7, and since the death of the said Henry L.Crockett
your respondent, J .. Edward Pryor, has plainly told and made
known to the said James H. East that complainants had no
right to the use of the road or driveway as contended for by
complainants. It is true that on account of the close family
relations between said complainants and your respondents,
the said Maggie L. East and Dolly V. Pryor being si~ters,
children of the said Henry L. Crockett, your respondents have
permitted the use· of the roadway contended for by complainants, not because )rour respondents recognized any right
watsoever on the part of complainants to the said road from
the gate of old "Wesley" by point "C" (so far
page 33 ~ as the same passed over the land of your respondents) out to the County road, but solely because
yo\lr respondents, under the circumstances and in vie'v of
the close family relations, were averse to any family trouble
or quarrel that could reasonably be prevented. But your
respon_dents. have always held and maintained that tl1e permission given to complainants to use the road contended for
by complainants, so far as the same passes over the land of
these respondents, could be revoked by these respondents,
'vhen they saw fit to do so. And these respondents further
say that the point has now been reached when in justice to
themselves and in protection of their own rights, they must
take some step to stop the use by complainants of the road'vay contended for by them over the land of these respondents; that the increasing use by the tnenats and occupants
of automobiles and trucks has. greatly damaged the roadway
over your respondent's land, and the continued use of such

J,~.,:·,.
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vehicles and travel over the same will make said roadway
well nigh impassable.
(9) These respondents admit the allegations in the ninth
paragraph of said .bill as to the conveyance to the said James.
H. East of the lot known as the "Johnson lot".
(10) These respondents further admit that the outlet f,or
this "J. Calhoun Johnson lot", during the ownership of the
same by him, was from the jron axle marked on said plat out
to point" B ",shown on the plat filed with sald bill. But these
respondents deny that the said J. Calhoun Johnson used the
road from point '' B '' by '' C'' out to the said County road as
a driveway. While he owned the said lot the said
page 34 ~ J. Calhoun Johnson's main residence was in the
City of Washington, D. C. He re~ided on said lot
only during the summer months ; he had no team and did
· not undertake to cultivate the said lot. The only outlet therefrom that he used was a walkway around the shore over the
home place of the said Henry L. Crockett, thence out over
the "Poulson land n and across the "Poulso1,;1 foot-bridge"
over the north fork of Onancock Creek to the Town of Onancock. And these respondents say that there has been nomaterial change so far as the outlet from this ''Johnson lot'' is
concerned. Since the said James H. East has owned the same
it has been but little cultivated. Such cultivation as there
has been has been by team kept on the old ''Wesley'' premises
and the driveway has been toward old "vVesley" rather
then over the premises owned by these respondents. It will
be shown by said plat that the western side of this "Johnson lot" adjoins that part of "Wesley" devised to the said
Maggie L. East, and is but a short distance from the southern
and southwestern portion of the roadway which these respondents contend should be used by complainants.

. (11) These respondents admit the allegation contained in
the eleventh paragraph of said bill. They are advised nnu
believe that they had the right to take such steps to prevent
the further use by the complainants of the roadway over the
land of these respondents.
(12) Tl1ese respondents admit that there is a field road
shown on the said plat extending from the land belonging
to Nellie W. Marsh, wife of Edward W. 1\1:arsh, and her children, eastw~rclly across the land both of the complainants

f
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and of these respondents. The said Nellie W. Marsh was
another daughter of the said Henry L. Crockett and the land
belonging to her and to her children under the will
page 35 ~ of her said father ~ies immediately adjacent to and
on the west of the -land of tho complainants. But
these respondents deny that the road which they contend, as
hereinbefore shown, is, and should be used as a road for the
benefit of the land devised to the said J\iaggie L. East as aforesaid is, was and ever since has been simply a ,., field road'',
merely to reach the woodland of complainants; but these respondents say that this road, as long as can be remembered,
l1as been on open, visible, well known and used road from
the land of complainants out to the said public road, passing
for a part of the distance from J(Oint 6 to point 7, thence to
point 8, over the land of your respondents, as above shown.
(13) These respondents deny that the complainants have
no other way of reaching the said County road than over the
lands of these respondents. On the contrary, the land of
complainants has a greater frontage on the said County road
than the land of these respondents, and. the land of complainants is equally as high and equally as well adapted to
the making of a road as the land of these respondents; and·
these respondents deny that it is any sense impracticable to
build a road over the land of the complainants, or that such
road would be very costly. And these respon,dents further
say that if the said complainants should build a road over
their own land out to the said public road the value of said
complainants' land would be increased considerably in excess of tho cost of making- said road.
{14) These respondents say that the road which they contend so~t.Zd be used by the complainants was, during the ownership of "·Wesley" by the said Ifenry L. Crockett, and when .
he made his will, as open, visible and well defined
page 36 ~ and more used for the benefit of the land of complainants then the roadway contended for by said
complainants, and that, therefore, it can not he maintained
that when the said Henry L. Crockett made his will, he is presumed to have made the devise to complainants with reference
to the road contended for by them, nor is he presumed to
hnve intended that the same should contiluie for the benefit of
the land devised to complainants, so that they can not now he
deprived of the use and benefit of said road by these respondents. These respondents further say that the land devised
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to the. said Nellie W. Marsh and her children by the said
Henry L. Crockett, commonly kno\vn as the "Boggs land",
which adjoins on the west the land of complainants, has no
outlet of itself to the said public road. That while the said
Henry L. Crockett owned the said ''Boggs land'', and ever
since his death, the outlet used for the same has been over
said ''Wesley farm'', some times ove1~ the road shown on
said plat from point 4 to point 9, thence out to the public
road, and some times from point 5 to point 7, thence out tQ.
the said public road at point 8, .according to the conveniencn
or desire of the owners, tenants and occupants of said ''Boggs
land'~. That the outlet for the said ''Boggs land'' has never
been and could not be, with any degree of convenience, over
the old road contended for by complainants, except so much ·
of said old road as lies between points 9 and 7 and point 8
at public road shown on said plat. This was all well known
to the said Henry L. Crockett. Under these circumstances,
your respondents say that there is no presumption that the
said ·Henry L. Crockett intended that the old road contended
for by complainants should ·be used for the b~ne:fit
page 37 ~ of complainants' land, because this would be in effect making the land of your respondents bear two
different outlets, one for the benefit of the land of complainants, and the other for the benefit of the land of the said
Nellie vV. Marsh and her children. Your respondents do not
believe the said Henry L. Crockett ever intended that this
should be. On the other hand, your respondents say that
both the said complainants and the said Nellie W. !1arsh could
easily_ build a road down their dividing line out to the said
public road for the benefit of both tracts, and without excessive expense, and that such road would add greatly to the
· value of both the land of the said complainants anP, of the
said Nellie W. :.1\'Iarsh and children far· in excess of what it
would cost to build said road.
And now having fully answered, these respondents pray to
be hence dismissed, with their reasonable costs, in this behalf expended. And they will ever pray, &c.

J. EDWARD PRYOR,
DOLLY V. PRYOR,
J. HAROLD PRYOR,
~IRS. L. G. VINCENT,
LACY G. VINCENT.
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State of Virginia,
County of Accomack, to-wit:
This day personally appeared before me, Evelyn M. Chandler, a Notary Public in and for the County and S'tate aforesaid, J. Edward Pryor, Dolly V. Pryor, J. Harold Pryor, and
Eliza Vincentl ~whose names are above written, and make oath
that the statements contained in said· answer, so
page 38 ~ far as made of their own knowledge, are true, and
so far as made from knowledge or information derived from others, they are believed to be true. My commission expires on the 25th day of July, 1926. I was commissioned a Notary under the name of E. Evelyn Mears.
Given under my hand this 6th day of July, 1926.
EVELYN M. CHANDLER,
Notary Public.
Subscribed a~d sworn to before me by Lacy G. Vincent
this 7th day of July, 1926.
JOHN D. GRANT, JR., Clerk.
page 39 }
page 40

~

(See manuscript for blue print.)
In the Circuit Court for the County of Accomack,
Virginia.
·

James H. East and wife, et als., Plaintiffs,

v.

J. Edward Pryor and wife, et als., Defendants.
In Chancery.
The depositions af ·James H. East, and others, taken before James C. 1\:Ielson, Commissioner in Chancery for the
Circuit Court of Accomack County, Virginia, on the 11th day
of May, 1926, at Accomack Court House, Virginia, by agreement of counsel, to be read as evidence in the above entitled
cause.
Present: Ben T. Gunter, Esq., and G. L. Doughty, Jr.,
Esq., Attorneys for the Plaintiffs; and Stewart K. Powell,
Esq., Attorney for. the Defendants.
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JAl\iES H. EAST,
a witness of lawful age, being first duly sworn, deposes as
follows:
DIRECT EXA!:IINATION.

Q. State your name, age, occupation and residence¥
A. J. H. East; 64, farmer; Onancock.
Q. Is }fiaggie L. East your wife?
A. Yes.
Q. Who was she prior to her marriage¥
A. H. L. Crockett's daughter.
Q. Was she the ~Iaggie L. East to whom the late Henry L ..
Crockett by his last ·will .and tes.tament devised the farm
known as \V esley for life t
page 41 } A. Yes.
·
Q. How long have you known farm \V esley 1
A. Well, }fir. Gunter, most of my life; certainly the last 40
years I have been going on it and I have known it that long..
Q.. Did you know it prior to the time it was purchased by
Ca pa tin Henry L. Crockett~
A. No, sir; I knew very little of it at that time.
Q. When you first became acquainted with the farm known
as Wesley, owned by Captain I-Ienry L. Crockett, \vhat was
the outlet for the old dwelling house?
A. I never knew but one; I visited the house for seven or
eight years before I was married and never lfnew but one.
Q. Look at the plat, Exhibit A, and tell me by the letters
that are on this plat what was the outlet as known to you?
A. I don't know as I can see that very good. Where 's
the main county road?
Q. Here is the main county road right here. Tell me what
letter you \vant to start at 1
A. From D. This is the Poulson line, isn't it 1
Q. Yes.
A. And then it turns off at right angles and goes down to
the Wesley building. That's the only road I knew anything
about.
Q. Now the outlet you have known began at D, the Chesconnessex county road Y
·
page 42 ~ A. Yes.
Q. Following the lines of the Poulson land no\v
owned by whom Y
A. By J ol1n Kosl{ey.
Q. Down to point Of
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A. Yes, sir.
Q. Thence turning at a right angle to A¥
A. Yes.
Q. "'\.Vhere is A with reference to the Wesley house?
A. I don't know as I understand that.
Q. With reference to the yard, where is A?
A. This must be at the yard gate then.
Q. And the road from the Poulson land when it turned at
right angles ran straight from the Poulson land to the yard
gate of old WesleyY
A. Yes.
Q. Did you ever live at old Wesley?
A. Not until '11; I moved there I think it was '11, Christmas of '11, either '11 or '12, I am not absolutely certain, but
it was the Christmas that Captain died in ~:larch. I had
lived to the other building but I had not at Wesley.
Q. vVhat other building¥
A. 1\'Iy tenant house just on the opposite side of the yard
there.
Q. Wl1ere was that tenant house located with reference to
the Johnson lot, was it ·behveen the Johnson lot and old
Weslcv'
A. Yes.
Q. At the time you occupied this tenant house and later
at the time you occupied the old Wesley dwelling
page 43 ~ house, what was the outlet used by you and known
as the outlet to those two places Y
A. Well, when I lived at the tenant house I never used
anything else but what we termed the old outlet.
Q. Is that the one you have just described 1
A. Yes.
Q. vVhen you lived at the old Wesley dwelling house, what
was the outlet Y
A. Now, then, that would depend; if I 'vas going anywhere,
riding anywhere, I used the same outlet as described there;
if I was going in the woods after a load of shatters or manure
I was as liable to go around what I call the branch as I was
..
to go the other way.
Q. Is there any road leading from your wife's farm out to
the Chesconnessex county road passing all the way over her
land f
A. Not a road unless-If you will let me answer that in this way; if you take a zig'Zag route like we haul shatters,
.
like we drive through the woods.
Q. There is not no'v any driveway to the Chesconnessex
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county road except by going through the land devised by
Captain Crockett to Mrs. Pryor. Is that correct?
A. Yes.
Q. What is the. character of the woodsland that separates
your wife's cleared land from the Chesconnessex ·county
road?
A. Very low.
Q. vVhat would it cost to build a road from the cleared
land out to the Chesconnessex county road?
page 44 ~ . A. Well, I asked one road man-I ha-ve only had
one road man on there so far ; I asked one road
man and I couldn't get it out of him what he would do it
for and I asked him the question would he do it for $2,000.00
and he said "No".
Q. Are there· other roads leading out from your wife's
property except the one that you l1ave· described?
A. Why. yes, a road that Mr. 1v[arsh claims as his outlet
goes out by the property.
Q. What Marsh is that Y
A. Edward 1vi. lvfarsh.
Q. Did he marry a daughter of Captain Crockett?
A. Yes.
Q. And was the land that you have referred to given by
Captain Henry Crockett to his wife?
A. Yes.
Q. During Captain Henry Crockett's lifetime, did he ever
designate a11y road which you, as his tenant, should use
A. No, sir.
Q. Did he ever in any way object to your using the road
which you have a few minutes ago described as the regular
outlet passing over to the land now owned by your wife Y
A. No, sir.
Q. Since the death of Capt. Crockett, and your wife has
been in possession of that part of the farm known as Old
Wesley, have you or your tenants ever worked the road which
you have described as the outlet for this Old Wesley farm Y
A. Yes, sir.
page 45 ~ Q. What part of ihat outlet did you 'vork 1
A. Mr. Pryor and myself 'vorked from Wesley
gate to Koskey's line generally.
Q. Which. on this plat, is from A to C?
A. Yes.
Q. WhQn was th~ t-how long ago?
.A.. Now, Mr. Gunter, somewhere maybe '12 or '13; I am
not a.bsolutely certain of the year.
0
/

/
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Q. Do you mean 1912 or 1913 Y
A. Yes.
Q. Who helped you work this Y

A. Why, I remember-I don't remember what help that
J\IIr. Pryor had; he had his team and I had my team ; I remember mine but I don't remember what help he had on that
part of it.
Q. What help had you T
A. Tom l{ing and Charles Northam, my tenant, and his
boy Norman Northam.
Q. Did you work the entire length of the road from A to C Y
A. Yes, sir.
Q. Have you ever worked the road from C to D out along
the Koskey and Poulson line?
A. Only filling up holes with hoe and shovel, and such as
·that.
Q. How long since you have done that?
A. Every year i.t has been hauling time.
Q. When was the first time objection was made to you or
your tenants or your wife using this outlet which you have
described as the .outlet to old Wesley?
page 46 t A. I am not certain whether Harold called my
attention to it before Christmas of just after
Christmas, sometime thereabouts.
Q. Christmas of what year?
A. Of last year and this.
Q. 1925 ·and '6~ ·
A. Yes. It possibly may have been a while before Christmas l1e called my attention and then just after Christmas is
when it was stopped up.
Q. Who is Harold Y
A. Mr. Edward Pryor's son and Mrs. Dolly V. Pryor's son.
QN What happened after that-was the road stopped up Y
A. Yes, a wire across it.
Q. Where?
A. Just far enough for to go in Johnson's hill.
Q. The road to Johnson's hill goes out to the point marked
B on this plat. With reference to B, was it between B and
C at the Koskey line?
A. Yes, sir.
Q. What was the nature of the obstruction placed across
the road?
A. I just don't understand exactly; make it a little plainer.
Do you mean what it was put up there?
Q. Yes.
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A. It was stobs drove over on each side and a wire stretched
across it.
Q. Fpr you to ride around to Onancock, how far
page 47 ~ is if from Wesley~
A. I should think it would be a long mile and
a half.
Q. ~o ride~
.A. Yes.
Q. You think you could ride it in a mile and a half?
A. I doubt that I could; I had rather be a little under than
over. No, I couldn't, because I was thinking about the County
road. No, it is a large two miles, I should. think, yes, sir, a
large hvo miles.
Q. What is the usual way of going from the old '¥esley
farm; now owned by your wife, to Onancock'
A. By foot or riding1
Q. VVhen you go by foot, how do you go 1

It is stipulated between counsel that objection is raised by
counsel for defendants to all questions and ans\vers relating
to the cross way over the l(oskcy and Poulson lands, upon
the ground that the same is immaterial and irrelevant to the
issue in this case.
·
A. We go down to the l(oskey line and then across Koskey's and across Poulson's over the bridge; it is just an ordinary fifteen minutes walk.
·
Q. Can you walk over to Onancock by the route just described by you except by following the outlet of the J{oskey
land which you have described?
A. No, sir.
Q. How long has this walk way that yqu have
page 48 ~ just described across the l{oskey and Poulson land
been used as a \valk way for esley and the Boggs
property? When, so for as you know?
A. Indefinitely.
Q. Ho\v long have you known it used as such 1
A. I have known it at least forty years.

'V

CROSS EXA:NIINATION.

Q. With regard to this walk way that yon have just referred to across the I(oskey and Poulson properties and
across the foot bridge which spans the North fork of Onancock Creek, do I understand that it is your contention that

J~

_?-·
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the owners of Wesley, whether of your 'vife 's part or Mrs.
Pryor's part, or of the Boggs land, enjoys any legal right to
use that route whether the other parties object or not 1
A. Where from Y
Q. From the time you get on I{oskey 's land?
A. Not a legal right, no; not that, I know of.
Q. That walk way has been a permissive one, has. it not 1_
A. I know of no-I have heard of some objection, that the
Poulsons used to object to their going through their yard,
but outside of that I never heard of any objection.
Q. But still in the event any objection should be raised by
any party, others would have to hold to that?·
A. Absolutely.
Q. -~Ir. East, all of Wesley originally w·as divided hy Captain Henry Crockett at his death into two parts,
page 49 ~ was it not~
A. Yes, sir.
Q. Did he throw any part of the Boogs farm with any part
of 'Vesley in his 'viii?
A. No, sir. He did, 1\{r. Powell, if you will let me explain
that. He did several years ago make some divisiou, but that
was long before his death. He made some little division in
the w·oodsland; taken some from one and added to the other,
but nothing in his will, or nothing of that kind.
Q. Who owns the Boogs property?
A. J.\llrs. 1\Iarsh-Nellie vV. l\1:arsh.
Q. Your wife's sister?
A. Yes, sir.
Q. Does the Boggs pro,perty enjoy the benefit of au outlet
to the County road on its own land?
A. Not without making a road. As I said a while ago, unless you use the zig zag road, there is a woods road all thr•)ugh
the woods.
Q. Does the Boggs land owned by Ned Marsh and his wife
have an outlet on that land out to the County road?
A. No, sir.
Q. The zig zag road that you refer to was on your woodsland?
A. On both; we both have got roads that zlg zag all through
this woods.
Q. Which side of your wife's land does the Boggs land lie
on?
A. Western.
Q. \Vha t is the outlet of the Boggs land?
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A. They claim what I call the outer end of our
field and cross my wife's land and across ~Irs.
Pryor's land.
Q. R.efer to the plat and tell me where is the outlet to the
Boggs land; by that I mean point out on the plat to the ste11ographer 'vhere the outlet goes from the Boggs land over
to Wesley?
A. Over to the Wesley land now, you mean 7
A. Yes.
A. Here is where the Boggs land ewleres from, here (In-·
dicated on plat X to X).
Q. On this _plat to the South of the road you have just
designated :Air. Ruediger, the Surveyor, has marked a road
running from the "\Vest side of .your wife's land out to the
road, along the Koskey land?
A. Yes.
Q. What is this road here or apparently a road, carried out
by the Surveyor on the Boggs land (indicated on plat Y to
page 50

~

Y)?

A. This is the Boggs land over here. We never objected
to ~{r. ~{arsh using across here; we used this as a turn row
and for just general purposes, and we never objected to 1\{r.
Marsh going across there.
Q. Does ·he use that road now?
A. No, sir; I don't think so.
Q. How long has it been since he used that road 1
A. Since the late .Fall, I think.
Q. Do you mean of 1925?
J.l. Yes, sir.
·
Q. What was the occasion of his stopping to use
page 51 ~ it when if he had been using it all the time?
A. Well, I don't know that I could answer that.
The road got in such bad shape on Mr. Pryor's premises I
don't know if he objected or not; if he didn't he ought to.
Q. You testified a moment ago that when you lived at the
tenant house the only outlet you knew to that part of Wesley was over the roadway you are contending for in this case,
from A to C and thence out to the County road?
A. Yes.
.
Q. And that when you lived at old Wesley the road that
you used would depend upon whether you wanted to go out
to the County road or whether you wanted to go out to the
woodsland?
A. Yes, sir.
Q; There was, then, a road from Wesley .out to this part
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of your field or that part of the Pryor land, by that I mean
the woodsland part, and the cleared land of Wesley¥
A. You mean what we would call the original outlet?
Q. No, I mean the other road.
A. What I call the branch "or woods road.
Q. Will you designate that on this plat and point out where
that road begins and follow it out until you strike wher')
you say ~Ir. Marsh's outlet begins here at the Western side
of your landl You would start at point A I take it.
A. Yes, and follow this. This is all branch and ditch
here.
Q. Are you not mistaken in this: that if you
page. 52 t wanted to go out you 'vould go out to what the
Surveyor has marked "Road"-this road h~re?
A. Pardon me; I have two here, I use them as turn rows
and drive them whenever I feel like it. Yes, here is a road
that has been used as a turn row and driving, too. I use that
for the benefit of the tenant house, that's the reason that road
is there. That is not the original road. Now, I use either
one of these out in that direction. (Witness indicates road
Z to Z for the tenant house and road A to W for the old settlement.)
Q. Mr. East, ho'v long have you known the road which runs
from this point here Z to this point here Z-this road herethence out to the pine X, thence out across to the road along
the I{osky line'
A. This road (Z to Z) I don't have but very little recol]e~tion of that only as a .turn row, this one (A to W) I have
always known that to be there, as far as I kno,v.
Q. And you mean to include that part of it which runs
from the pine X out to the road along the Kosky line¥
A.. Yes, that has always been there.
Q.. Always been there 7
A. Or to my knowledge.
Q. \Vhen you say you knew very little about the road from
Z to Z, be a little more definite and say ho:w long you feel safe
in saying that you have known that .road?
A. I can only answer that safely; since I have been in possession of it.
Q. Would you say that the road has not been
page 53 } there prior to that time!
A. No, I would not.
Q. What kind of a road today is that road from: Z to Z,
thence to pine X, thence out to this point X again by the
J{osky land?
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A. That's partly on Mr. Pryor and party on mine. Necessity has compelled me to make a road that distance.
Q. Do you mean from Z to W Y
A. Yes, sir.
Q. From Won¥
1\... That's up and down, bad road, narro,v.
Q. From Z out here to pine X~
A. Just the same.
Q. ~Ir. East; while the road may be up and down, isn't that
today a good road all the way out until you come to point X
on that road at Koskey's lfneY
A. No, sir.
Q. What is the trouble with it?
A. Well, it is, in the first place, I haven't sowed a barrel
this year; you can't get in there and the aitch banks has
growed up to such an extent that it is impossible to get in
there with a barrel dray. We have had to use it just like we
used to have to use the road from Accomac to Tasley before
we had the stone road-we had that to do.
Q. The difficulties that yon have referred to in the 'vay of
branches growing up on either side is simply because they
have not been cut away and been removed~
,
A. No, sir; they have not ·been removed because it is wild
cherry stumps and trees there that has been there
page 54 ~ since Noah's ark, I suppose.
Q. Is there any obstruction there to· the road
to prevent it from·being made a reasonably good road 1 From
Z to W to Z is all cleared land, isn't it'
A. No, maybe to here (Second Z) is cleared land, then we
run into a ditch.
Q. No,v, when you leave Z here and to up along the line
of the Boggs land to pine marked X, that is cleared land, isn't
itf
A. On one side.
Q. And that is the side the road is on 1
A. Yes, sir.
Q. From this pine X across Eastwardly to X again is
cleared land?
A. Yes, it is now.
.
Q. IIow many times do you recall that you 'vorked the road
from point A to point C?
A. Only once with plows, what I call a 'vorldng.
Q. How many ti~es did you ever work it?
A. Well, I don't know with the exception of filling up the
holes which we did most any time in the Fall that I had time,
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what you call working it; I dropped some sand ·in the holes
on it. There is a place on ~Ir. Pryor's place now that I have
put several loads of sand in, in front of his house, in there. '
Q. When you were asked about working the road, you had
in ·mind, did you not, it was a regular working of the_ road
with plows 1
·
A. No, only once with the plows.
Q. I thought you said so. What year did you do that?
A. I would take· it some,vheres about 13 or 14, somewhere
along there. It was directly after I moved there, but I ·don't
know whether it wa·s the first or second year, 1\ir.
page 55 ~ Powell.
·
Q. The work on the balance of the road of what
you claim is the old Wesley road was merely filling in the
holes from time to time 1 ·
A. That's what I have been doing for years. I think there
is one portion of the road that neither one of you hasn't
said anything about.
Q. I guess that's not worth saying anything about; let's
leave it out.
A. I have not mentioned this road from here out that 've
l1ave all worked.
Q. I think J\1:r. Gunter had in mind out to C out to the
Countv road was one stretch of road.
A. i didn't understand it that way.
Q. Let me ask you again ; from Z to W to Z is along the line
between your wife's land and the Pryor land 1
A ... No, sir; from here ~o there. (Indicating Z to W.)
Q. After you leave W to Z again 1
A. That's all on me.
Q. That's all on your land1
A. Yes.
Q. And after you leave Z around by pine X to the point
marked ''axle'' it is still on your wife's land 7
A. Yes.
Q. And eastwardly it is on the Pryor land?
A. Yes, sir.
.
:
.
.
·Q. At the time you moved o.ut of the tenant house were you
.
.cultivating any·land at all?
.
page 56 ~ A. Only just a garden and potato patch right in
,
front of the house.
Q. You were really not farming then at all1
A. No, sir.
Q. Where did you move from the tenant house?
A. To Onancock.
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Q. When did you move to Wesley proper 1
A. 1911 I moved to Wesley.
.Q. Did you set up farming then Y
ll. 1Ces, sir.
·
Q. Regularly Y
ll. Yes, sir.
Q. You referred to the woodsland in front of your cleared
land as ·low land Y
ll. Extremely so, sir.
Q. vVhat is the difference between that, Mr. East, and the
Pryor woodsland 7
ll. Very little.
Q. Isn't one about as low as the other Y
A. No, I think I am about in the center; to be conservative
I think there is a little difference, but they are both low in
ilieoon~~
.
Q. So in the event you ever should of your own free will
or because you had to build a road out over your own woodsland, it would be practically as good a road as you have got
over on the Pryor land?
A. It depends on what allowance you would allow me to
make it.
· Q. Do you know the distance from the County road back to
your field Y
•
·
A. Seven hundred yards, or seven hundred
page 57 ~ steps.
Q. Who was it you got the estimate from Y
.A. I had Mr. Burt Revell in there to look the situation over,
not at its worst, either.
Q. Is }fr. Burt Revell an experienced road builder?
A. He had done some road building.
Q. Where?
A. He had the roads here for quite a while.
Q. ~hat's it. .Can you tell me of any man on whose land
Burt Revell has constructed a road that would be anything
like this road hear?
A. No, sir; you -wouldn't find it many places.
Q. Can you tell me any man who Burt Revell has build a
road for over woodsland of any kind Y
.A. Any individual manY
Q. Yes, sir.
·
ll. No, sir.
(.J. When Burt Revell said he wouldn.'t build you a road thAre
· for two thousand dollars, do you mean to tell the Court that
he made any estimate of what the road would cost, or was he
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just simply saying in reply to your question_ that he would
not build it for $2,000.00 T
A. That may have been the· case, I am not prepared to
say what he meant about it.
Q. What kind of road did you call for?
A. I called for a road that would stand up under my hauling over-would stand ordinary hauling over.
Q. There are woodland roads through that piece of land,
now are there not 7
page 58 ~ A. Yes, sir.
Q. And you can go from your field on what you
term a zig-zag road over to the County road Y •
A. You could go through most any part of it without a
road with a cart.
Q. At least, there are zig zag roads through it now?
A. Yes, sir.
Q. So that you can get in from the public road to the field
and go out from your field to the public road 7
A. You could, yes.
.
Q. How long have these roads been there 7
A. Too much for me, I don't know.
Q. What is the land, the character of the land that lies immediately to to the West of your woodsland where it comes
out to the public road 1
A. You mean what is the character of itY
Q. Isn't there some cleared land there just to the west of
your land?
A. vVha t cleared laud T
Q. Here is what I mean: You see this road starting in
just to the West of your line going in a Southwest direction T
A. Yes.
Q. Whose road is that-isn't it William B. Wessels' road Y_
A. Yes, sir.
Q. What is the character of that laud between Will Wessells' road and your woodsland-isn 't there a strawberry
patch there~
A. Yes, sir; there is no comparison, 1\{r. ·wessells' land
along t4ere is much higher than the woodsland,
page 59} much higher.
Q. It was only cut off a short time ago, wasn't
itt
A. Yes, sir.
Q. Do you know what is the whole front distance from this
point here, D, to the Will Wessells' road!
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A. No, sir; I can't remember, I have stepped it several
times but I don't remember.
Q. It is very much shorter ..than it is from your County
road to ,your field, isn't it 1
A. Oh, yes.
Q. There can't be a great deal of difference in the elevation
of the land from point D to Will Wessells' :road, can there?
A. Yes, it is considerable.
Q. Isn't it a fact that your tenants have been using the
road from point Z to W and on out to Pine X to X at the
J{oskey land 1
A. Oh, yes; yes, sir.
Q. They have been making use of thatf
A. They have been using it in cominon just whenever they
got ready; yes,. certainly they have.
Q. How long have they been doing that, ever since you
have owned the land f
A. I think so.
Q. So that if you wanted to come out around by what we.
will call the old vVesley road, or if you wanted to come out
arouncl·the other road that the Pryors contend is the road to
· be used, you or your tenants, you would use one or the other
as you saw fit'¥
.
A. Yes, and if we wanted to use this one. We
page 60 ~ used it up until last Fall (referring to Y to Y).
Q. And that bas .been going on ever since you
owned the land Y
A. ~twas an established fact that anybody used what they
pleased and nothing said.
Q. I want to make it clear, Mr. East, just a moment again.
Looking at the point at the County road near vVill Wessells'
· road, where does the Boggs land stop 1
A. This is the Boggs land.
Q. Just lying to the west of your land?
A. Yes, here is my land in here.
Q. How close up does Will vV essells' land .come to this point
here, that is the extreme northwest corner of your woods·land?
. Q. Mr. Ma.rsh, has about thirty feet to that point here between· Wessells' and my .land ..
Q. 1\{arsh has an outlet of thirty feet on the public highwayY
A. Marsh has his woodsland from verv wide down to notlling, down to about thirty feet, I would think, comes dowr
here around down to the County road.
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Q. Do you mean to say that Ned Jviarsh has, when he comes
out to the public road here, a breadth of thirty feet on the
.
public highway 1
A. I would suppose so, now that is not accurate, for I have
never measured it.
Q. That's a 'right important thing. Can you say?
A. I wouldn't say it was thirty feet, because it may not
be correct.
Q. Give us your best judgment as to how much
page 61 ~ front Ned Marsh has there?
A. I should think from 20 to 30 feet.
Q. And then after he leaves the County road, if I understand you, his line gradually widens out'
A. Yes.
Q. lias he got enough land down here at the front of the~
at the County road to make a road outley on?
A. If he had got-if there is 25 or 30 feet of the balance
there he has got plenty of it, if it is wide enough there.
Q. In your opinion Ned 1farsh has got enough front on the
County road to make himself a road over his own land 1
A. Well, I wish I had been a little more correct about tha.t
thing; it would have only took me five steps to have been correct about the thing. That is his business and I ·wouldn't like
to make a report here unless it was absolutely correct, but
I should think at an off-hand guess, I should think it was
anywhere from 20 to 30; I wouldn't say positive because I
was not interested in that and just how much I couldn't say.
Q. The Boggs land and Wesley land were wholly separate
and distinct tracts of land, weren't they 1
. A. I think so.
Q. Wesley came from the Tylers and the Boggs land came
.
from a different source V
A. George Tyler and John Tyler.
Q. Tylers, but separate Tylers V
A. Yes, sir.
Q. So far as you know, Mr. East, both your land
page 62 } and Ned 1\iarsh 's land claim the benefit of an outlet over the Pryor land 1
Question objected to because it is a matter of no consequence what Ned l\Iarsh may claim so far as this proceeding
is con~erned.
A. Yes, sir.
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Motion to strike out answer for same reason.
RE-DIRECT EXAMINATION .

. Q. Mr. Powell asked ·you about ·Ned Marsh's outlet running across your land and 1\'Ir. Pryor's. Do you know where
Ned Marsh's outlet is ~
·
A. No, sir.
Q. Then you didn't mean to say that Ned ::Marsh had any
outlet across your land or across the Pryor land Y
A. I don't know nothing about that part of it.
Q.. When you testified ~s to the outlet used by Mar.sh you
didn't mean to say anything other than it was used by MarshY
A.. Just used-just used.
·
· Q. You have testified something about since you have been
in possession of the road from Z to Z was used. This road
from Z to W is along the line separating your wife's land
from Mrs. Pryor's land, is it not Y
A. Yes, sir.
Q. What is the character of the road fi·om Z to Wf
A. Now?·
Q. Yes.
A. Why, I have made a. pretty fair road there.
page 63 ~ Q. For what purpose was it established?
A.. Because I ·couldn't go any other way.
Q. What do you mean by you couldn't go any other way?
A. I was wired off from getting to Wesley.
Q. Then it has been made a pretty fair road by you since
the obstruction was placed across the road between B and 0 ?
A. Yes, sir.
Q. Prior to that time, \Vha.t was it?
.
A. Well, now, we used it as a turn row, and I drove out too.
Q. Wasn't anything more than a turn row, intended for a
turn row so that you would not have to go on Mrs. Pryor's
land~

A. That'.s what it \vas, had no other use for it in the \vorld
if it had not been a turn row.
Q. Something has been said about whether Burt Revell
ever undertook to briild a road like the one you would have to
build out to your premises. How long was Burt Revell in
the road building business for the County?
A. 1 couldn't say.
Q. Approximately ten years?
A. I don't know, sir, he was under Smith Walter's administration; I don't kno\v how long that was.
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Q. Smith Walter was Supervisor for eight years, was he
road manager for this district most of the time Smith Walter
was in?
A. A part of it; I couldn't say how long.
Q. Was he building roads throughout the District, woods
roads as well as through cleared land?
page 64 ~ A. He told me so.
Q. Then he had had considerable. experience in
building roads of this character, did he not 7
A. I think so.

RE-CROSS EXAM1NATION.
Q. I just want to ask you one or two more questions, because I want further light. Have you ever known Ned
lVIarsh 's land, since Captain Henry Crockett's death, to use
any other -\vay to get out to the public highway than crossing
over the Pryor land ?
A. No, sir.
Q. He has done it just as much as if he had it to do 7
A. He had done it, that's all I lmow, sir.
,
Q. And I understand you to say that you don't know now
where Ned Marsh's outlet is~
A. No, sir, I do not.
Q. Has he got any outlet over your land 1
A. I hardly know ho"\v to answer that; he has been using
that, that's all I know; I don't know of any other or where it
is or anything at all about it; he has always been using that
across me and 1\Ir. Pryor.
Q. Let me read you what your bill reads in the 14th paragraph; this is \vhat you say: Your complainants are advised
that since the said outlet now claimed by your complainants
from A to 0 and from 0 to D on said plat was in existence
and used by the late Henry L. Crockett as an outlet for that
part of the farm devised to your complainants at the time he
made his will, and continued to be up until the present time,
that the said Henry L. Crockett is presumed to
page 65 ~ have made the devise to your complainants with
reference to said outlet and that he is .presumed to
l1ave intended that said outlet sl1ould continue to· be an outlet
for that part of the farm devised to your complainants, and
that now they can not be deprived of the use and. benefit of
said outl-et by the defendants; that is to say, the Pryors.
Now·, then, I want to ask you whether or not it is your contention that in addition to your O\Vll outlet that Ned Marsh,
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over your land and over the Pryor land, is presumed to
have an outlet, and, if so, where 1
Question objected to because it has absolutely no bearing
on this case. When ~Ir. ~Iarsh undertakes to set up a claim
for an outlet then it is time enough to express an opinion
about the matter; and this is a question of la,v.
Q. (Question repeated).
A. I don ;t know anything about that, sir.
R~-DIRECT

EXAMINATION.

Q. Mr. ~Ia.rsh has been using the road across your premises without objection upon your part, has he not?
A. Two roads.
Q. Just as you have, in walking out to Onancock, used
acrossA. The Poulson and I{oskey.

.And fuPther this deponent sayeth not.

By agreement of counsel, signatures to these depositions
are waived.
page 66 ~

HERMAN L. EAST,
_ witness of l~vaful age, being first duly sworn, deposes as follows :
DIRECT EXAMINATION.
Q. State your name, age, occupation and residence?

A. Herman L. East, 35; traveling salesman, farmer and
barrel man ; Onancock.
Q. vVhat relation are you to Mrs. Maggie East, the daughter of the late Henry L. Crockett?
A. Son.
Q. Are you .acquainted with the farm that was owned by
Captain Henry Crockett in his lifetime known as Wesley and
which was divided into two partels, one part of 'vhich was
given to your mother, for life and other part to Mrs. Pryor?
A. Very well.
·
Q. \Vere you acquainted with this farm prior to the death
of Captain Henry L. Crockett~
A. Yes, sir.
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Q. How long had you known that farm before Captain
Crockett died?
A. I was born on it.
Q. How old were you when he died 7
A. About nineteen, I think. ·
Q. What road or roads were there on this property at the
time of Captain Henry Crockett's death 7
A. There was a main outlet running from the County road
from point D to point C and point A; there was another road
from point ·A around the branc.h continuing out to W and out
to point pine X; then there two roads, one running a catabias
corner through to the c.olored house that stood here
page 67 ~ (indicated on plat as H) used for hauling shatters
"' - . and stuff. Never used this· road, although it was
there.
Q. Which road was tha.tY
A. From X to X; that was a woods road· also with a fenoo
and gate here to the main gate to the main outlet, entering
the main farm were a gate over to pine X in the same manner. There 'vas another' road from Y toY; there was another
road leading from Mr. Pryor's home direc.tly out to _this road
marked y to y' which went over to the main outlet; there
was another road from Z to .Z, as described on this plat 4e1·e.
Q. This road you have spoken about here, from K to K,
is entirely on Mrs. Pryor's land, is it not 7
A. Yes, sir.
Q. What road was used as the outlet for that part of the
farm now owned by your mother out to the Ch~sconnessex
County road during all that time 7
··
·
A. ],rom A to C and 0 -to D is the ]\fain outlet. For hauling
shatters from the woods if _we were in the back part of the
field I guess we went over this road from pine X to X, or of
were in this part of the field we would likely go the road ·y
toY.
·
Q. Do you kno'v whether or not any of these roads were
ever worked ~
A. Yes, sir. ·
Q. By your father? . .
A. Yes, sir.
Q. What road 7
.A. I remember when A to 0 was worked; that
page 68 ~ is, from \Vesley gate to the 1\::oskey line; I remember from X to D was worked' jointly.
Q. Who do you mean f
.· ·A. l\Ir. Pryor and my father. No·w, I am going to fast, I
only know this was worked from A to C.
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Q. From A to 0 you don't know who did the work but it
wa.s worked 7
A. Yes, sir.
Q. Ho'v 'vas it worked?
.
A. It was heaped up and 'vorked as a good field road, but
from the woods right out from D to X was worked jointly
by Mr. Pryor, ~{r. Marsh and my father, by Mr. Revell.
· Q. From C to X, do you know whether that was ever
worked by anybody or not?
A. I have only known the holes to be filled up.
Q. Who filled up the holes 7
A. I 'von 't say, sir.
Q. In all the time you have known this property has there
ever been any contention about the right of your mother to
use this road from A to C and C to D ?
A. Never heard any until recently.
Q. How recently?
A. Last Fall; ]ate in the Fall probably.
Q. Has the road been stopped up between B and C on this
pla.t?
A. Yes, sir.
Q. What was the extent of this stoppage 7
A. Stopped up by a 'vire sto bbed off.
page 69 ~ Q. Do you know who did itT
A. Didn't see him do it.
Q. Have you any reason to know who it was done by?
A. Yes, by young Mr. Pryor.
Q. Mr. East, look at this plat and tell us if you know
anything about this road from Z to W to Z?
A. Mr. Gunter, before it was worked up here, since this has
heen stopped up, I never drove it; I always went around there
if I was going in this way, and if I was going in here, of
course I never did use it.
Q. Then as a matter of fact you have not been using this
road from Z to W at all?
A. I don't think I ever drove over it twenty times in my
li~.
.
Q. "\Vas it the nature of a turn row~
A. That's about all you could term it.
Q. The road was only used as a turn row for horses and
plows both from your mother's side of the road and ~Irs.
Prvor's7
A. From our side of the road m.ostly, as the Pryor land
turned that 'vay and they were hardly ever on it; the only
way you could tell it was a road was by seeing a strip of
grass down it or something like that.
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Q. How about from W. to ZY
A. That was used as a field roa.d, only one track; there is
a sand hill here and a sand hill there; that· go·es down by the
branch. A truck can't ordinarily carry a load around those
bends.
CROSS EXAMINATION.
Q. How old were you when you left Wesley?

A. I guess I was about 24 years old.
page 70 }

Q. When you- had occasion to go out in the filed

of your mother's part of Wesley from old Wesley, what road would you take?
A. When I had occasion to go in the field Y
Q. When you or anybody else Y
A. They 'vent any way they got ready, unless they were
driving to town and they would use this Main outlet.
'Q. If they wanted to go out in the Northern part. of the
field or in the woods, would you drive around the old W esley outlet that you are contending for or would you use the
roadway around the branch that you have referred to, or
would you use the roadway from Z toW to ZY
A. No, sir, we would mostly use the road from A around
the branch to W to Z and out; we used that for hauling shatters or anything of that kind, and we would use it otherwise
of we wished.
Q. Designate on the plat where the Edward W. Marsh
roadway comes out to your mother's land~
A. I don't know, sir.
Q. Designate, if you will, where you know it has been used?
A. Both walking and driving?
Q. Any kind of way.
A. Walkway over here where the old branch was (marked
on the plat) they used this road from Y to Y always more
than they ever did this one, X to X, up until a year ago.
Q. As long as you ever can remember, for the benefit of
the Boggs land owned by your Aunt, Mrs. Marsh, either this
road from Y to Y or this road from X to X has
page 71 } been used?
A. And the one across this branch.
Q. For your drive way?
A. No, a walk way; not in my remembrance for a drive
w·av.
Q. So far as you know, has the Boggs land used any outlet
to the public road during your lifetime over its own land!
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A. I couldn't say, sir ; they could in a winding '\Vay.
Q. You can't say whether you know ~tis used any?
A. No, sir; I never saw them use is.
And further this deponent sayeth not.

JOHN W. HURST,
.
a witness of lawful age, being first duly sworn, deposes as
follows:
DIRECT EXAMINATION.
Q. State your name, age, occupation and residence?
A. John W. Hurst, 72; retired; Onancock.
Q. Are you acquainted with .the farm known as Wesley~
A. Yes, I know it.
Q. H~w long h~v~ yo~ known it?
A. I gue·ss ·fifty years.
Q. During the time that you have known the farm known
as Wesley what, if you.know, has been the main ·outlet for that
farni Y
A. Well, the main driveway, is all I know; I don't know
any' other way.
Q. Where did that begin and in what direction did it goT
A. It began at the vVesley house and went dowu the Koskey
line, is all I know.
Q. As I understand you it began at point A 7
page 72 } A. Yes.
Q. And goes directly across to point C?
A. Yes.
Q. And then straight out to a point Don the main County
road?
A. Yes, that's the only road I know anything about.
Q. Did you ever know any other outlet to that property?
4-: No, sir.

CROSS EXAMINATION.
Q. Mr. Hurst, what has been your acquaintance with Wes~
ley sinc.e Captain Henry Crockett died and divided it betwe~n his two daughters~
··
'A.· I' don't know anything, ~Ir. Powell; I have been across
it several times, Mr. Wessell's lived down to 4is J:Uain place
and ·going across the foot bridge there and walking· down
·
through it; that's the only way I have been on it.
Q. You are referring to William B. Wessell's f
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A. Yes.
Q. He marired you1· daughter, didn't he¥

A. Yes.
Q. Can you thro'v any light at all on these various roads?
A. No, sir, not a thing; I don't know anything at all about
them.
Q. When you spoke of going down to Wesley, this old main
roadA. The old driying in way, the main road.
Q. When 'vas that f
A. I remember once going down there when Mr. John
Tyler owned it on some business; I couldn't remember exactly now what, but to see him about I believe the
page 73 ~ farm 've bought of T.itlo,v, he was agent for Dan
Titlow at tha.t time.
Q. That's the only time you remember going down there,
isn't it?
A. Down this road, yes, sir ; it was always said to be the
only drive way it was.
Q. At that time?
A. Yes, at that time, as far as these other roads is concerned, I don't know anything about them.

And further this deponent sayeth not.

W. S. NELSON,
a witness of lawful age, being first duly sworn, deposes as
follows:
DIRECT

EXA~1INATION.

Q. State your name, age, occupation and residence?
A. W. S. Nelson, 58; farmer; Onancock.
Q. Are you acquainted with t~e farm formerly owned by
Captain Henry L. Crockett known as Wesley and subdivided
by him by his last Will and Testament between his two daughters, Mrs. East and Mrs. Pryor~
A. I am not very familiar with it; I know something of it.
Q. Do you know what has been the main drive way .from
the Chesconne.ssex road to that part of the farm where the
old dwelling is, owned by ~irs. East?
A. I have never been down there I don't think over three
or four times. W11en I went I drove that road.
Q. vVhich road, 1\fr. Nelson Y
A. Beginning do'"~ by the Koskey land at D,
page 74 ~ turning around 0 at right angles to Wesley.
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Q. To point A, is that correct?
A. Yes, sir.
Q. Have you ever known any other road there ·except the
road you have described as the outlet for that part of the
farm?
A. No, sir, I never know of any.
· Q. Did you know the farm in Captain Henry Crockett's
time?
A. In a. general way.
Q. Had you had occasion to drive this road?
A. Not much; probably I had driven it and walked it once
or twice.
Q. Since Captain Crockett's death, have you been on the
farm a few times?
A. A few; two or three.
Q. Have you observed the same drive way there as formerly existed?
A. So far a.s I remember, I have.
Q. Was that the one you have described?.
A. Yes, sir.
Q. When was the _last wime you were there Y
A. I think the last time I was there I was requested to
go there by Mr. Pryor.
Q. About how long ago 7
A. I believe it was last Fall.
Q. Did you have any particular reason to go there or did
he have any particular reason for you to go there Y
A. I suppose .he did.
Q. Was it with reference to the outlet?
A. Yes, sir.
page 75 ~

CROSS EXAMINATION.

Q. Can you throw any light at all on these various roads
other than the outlet contended for by the plaintiffs on and
across this land f
A. I was driven that road from Z toW to Z to point X out
to X again.
W. Will you be kind enough to state what was the character of the road when you saw it?
A. It was a road that was used by the field for turn row;
it looked as if it had been driven some little; it was a narro'v
road, single track road, in other 'vords.
Q. Did you come from point Z to point A~
A. I don't think we went out there; I think we turned a.t

a

z.
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Q. Did you have any difficulty in getting over that road at
allY
~
A. I can't say that we did, Mr. Powell, no, sir, we were
riding in a Ford coupe.
Q. Isn't the character of the land from this point Z here
to W by Z by pine X out to X again such that a good, and ordinary reasonably good road can be made?
A. That would depend, I should think, on how much expense you were allowed; there are some sandy hills, single
track, and then as you cross to pine X from there out to X,
as I recall it, it is flatty. I may be w.rong, I don't remember
that as particular as if I went on it yesterday and coming
here today, I ·am trying to go as well as I can from mempry.
Q. Do you recall when you went there 1 ·
page 76 ~ A. In the Fall; I think some time last Fall, and
lVIr. Pryor bears me out in it.
Q. In building any kind of a. road you are bound to beIn building any kind of a road or putting a. road that has
been, say, in poor condition, you are bound to incur some expense, are you not?
A. There is no doubt about that; oh, yes, I should think so.
And further this deponent sayeth not.
SAMUEL. WAPLES,
a witness of lawful age, being first duly sworn, deposes as
follows:
DIRECT EXA1\IIINATION.

Q. State your name, age, occupation and residence Y
A. Samuel W a.ples.; 73; interested· in farming; Onancock.
Q. Are you acquainted with the farm. known as Wesley,
formerly owned by Henry L. Crockett and by him devised to
his two daughters, Mrs. East and Mrs. Pryor?
A. I knew more about it when Mr. Tyler had it; I saw very
little of it while Captain Crockett owned it.
Q. How long ago 'vas it that you did know it?
A. I suppose around 1870, from then on.
Q. The entire tract at that time was owned by Mr. John·
D. Tyler, was it not 1
A. I .suppose so; I understood so.
Q. What was the outlet for the old dwelling house as it
stood at that time.
A. The old Wesley house?
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page 77 ~

Q. Yes.
A. I never saw any road but the old main road,
the road coming out straight from the old dwelling at A and
going straight out to C, out to the main Chesconnessex road
at .l>.
Q. ~'hat was a road at the time you kne'v it and used by
l\1:r. Tyler as his main outlet?
··A. Yes.
Q. Do you know any other roads¥
A. No, sir, I remember the ditch-I believe it is a ditch,
isn't itf
Q. Yes.
· A. Across here, but I don't know anything about a road
there; that Boggs' place, I don't know how they went out.
Q. You don't know anything about any other roads on the
farmY
.A. No, sir.
CROSS EXAMINATION.
Q. Ho,v long has it been since you were down there Y
A. Probably I have been on there since Captain Crockett
owned it but I don't reca.ll anything about it and I don't kno'v
anything about any divisions that he made at all.
Q. When you went down you went the old driving in way
up to Wesley Y
A. Yes.
Q. '\Vhere were you going then~
.
A. I used to carry my aunt down there some time when I
was a boy and we would go down that old road down by the
side of that ditch and there used to stand a little house out
to the gate in Mr. Tyler's time and some old lady lived there
who used to be a dressmaker.
page 78 ~ Q. You have heard' the testimony here to day,
have you not, as to several roads all across that
farm¥
A. Yes, I don't know anything about them.
Q. And I understand you know nothing about the subdivisions that Captain Crockett made?
A. Not at all, only I knew ~{r. East's wife got old Wesley
hut I don't know how they 'vere divided off.
And further this deponent sayeth not.

L .•T. FOX,
a witness of lawful age, being first duly sworn, deposes as
follows:

·J
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EXA~IINATION.

Q. State your name, age, occupation and residence?
A. L. J. Fox, 65; farmer, Onancock.
Q. Are you acquainted with the farm known as W e.sley,
located near Onancock and formerly owned by Captain
Henrv Crockett 1
A. ·Yes, sir.
Q. You know where the old dwelling was situated?
.A. Yes.
Q. What was the drive 'vay for that old dwelling?
A. Out from the old Wesley yard gate down the l{osky
line down to the County road, is all I know.
Q. IIow long have you known that farm?
.A. I can't say how long, but when ~fr. Tyler was living.
Q. It was their road when 1\fr. Tyler owned it?
.1.\.. Yes, sir.
Q. Did you know anything about this road after it was
owned hy Captain Henry Crockett 7
page 79 ~ A. No, sir,-thought the old road was still the
same.
Q. Have you seen it since that time 7
A. Yes, I guess I have; I know I have.
Q. Did you know of any other drive way for the old Wesh~y place except that?
A .. No, sir.

CROSS EXAMINATION.
Q. ~fr. Fox, how often would you say you have been down
thn..t road since Captain prockett died 1
·
A. I have no idea; I have been right many times across
the field.
Q. Do you have any knowledge of how Captain Crockett
divided the land 1
A. No, sir.
Q. You have heard the testimony about these several roads
other than the old outlet 1
·
A. Oh, yes.
Q. Do you know anything about them?
A. Well, I kno'v it is roads there but I don't know anything about whose they are or anything about that.

And further this deponenth sayeth not.
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J. CARROLL EVANS,
a witness of lawful age, being first duly sworn, deposes as
follows:
DIRECT EXAMINATION.

Q. State your name, age, occupation and residence!
A. J. C. Evans, 55; farmer; Onancock.
Q. Are you acquainted with the farm known
page 80 ~ as Wesley?
A. Yes, I know it.
Q. How long have you known itY
.A. Well,' I have known it pretty well all my life. Y e.s, I
know the land. I never had much acquaintance with it.
Q. Were you acquainted with it during the time that Captain Henry Crockett owned it?
A. Yes, I think so.
Q. During the time that you have known it, state if you
know what was the l\{ain outlet for the main dwelli~g?
A. The main outlet ran from the County road up opposite
old Wesley house and then right straight across; that's all
I have known about it up until last Summer.
Q. You mean the road down by the l{oskey land?
A. Yes, down the l(oskey line.
Q. Beginning at the letter D on the main road, running
down the l{oskey line to C and then to A?
A. That's the old road, yes, sir, all that I kne'v of up until some time last Summer.
Q. What was the occasion for the change then, if you knew,
at that time?
.A. ~Ir. Parks, he taken me down there one day last Summer, potatoes were about up and done digging, and I was
noticing· his corn being so pretty.
Q. Do you know what the purpose or object of taking you
down there?
A. I think it was on account of that road-making the
change.
Q. Did you go all the day do'vn to the main dwelling now
owned by !tirs. East?
A. No, but I remember we went down by the
. page 81 ~ pine you are speaking of and went around the
branch and went dov.rn the line between Mr. East's
land and Mr. Pryor's and then turned around towards the
ICoskey line.
·
Q. State, if you can, what 'vas the nature of the road that
you went over?
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A. Well, it was a narrow crooked road. I never was on it
but once in my life and I didn't know Marsh had had what
particular part at that time.
Q. Were you asked at that time which, in your opinion,
was the main outlet?
.A. I don't remember whether I was or not.
CROSS EXAMINATION.
Q. Can you look at this plat, J.\IIr. Evans, and say where you
went that d~y, the road that you wentY
A. I think so.
Q. Here is where you come in across the Koskey line, over
the road right in here.
A. Here is the County road and we come up here to a road
here, one of these roads here, I couldn't tell you which, I
think this one X to X, then we turned up around this branch
here, and then we turned to go across here, Z to .Z, and then
we came out to the Koskey line leading to the County road
back to C.
Q. Is there any reason, from what you saw of the road that
day, why, with a reasonable expenditure of time and money
that cannot be made a good road or outlet?

page 82

~

Question objected to because it is not a question whether a road can be built or not. but a
question as to whether or not a particular road was the outlet for this particular farm.
A. I think it could be with a reasonable amount of money~
Q. Is there any trouble with the land why a good road cannot he put there-why that can't be made a good road Y
A. I can't say, only it would be a crooked road. It is good
land along there the best I remember of it.
Q. Do you know anything about the woods along the Chestnut Stump County road?
A. That's all I do know, what I saw at the Chestnut Stump,
I never went through the woodsland; I don't know whether
·that runs high or lo,v.
Q. Do you know of any difference in elevation between the
Pryor land and the East land-ain't one as high as the other
or as low as the other-do you know that Y
A. As far as I know, it is all alike, it may be on the branch
side a little lower on one place there.
Q. You have not made a careful examination of that 7
A. No, sir, I have not.
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And further this deponent sayeth not.
page 83

~

OSCAR P. PARI{S,
a witness of lawful age, being first duly sworn, deposes as follows:
DIRECT EXAMINATION.

Q. State your name, age, occupation and residence.
A. Oscar Parks, 44, farmer, Onancock, Virginia.
Q. Are you acquainted with the farm tliat was formerly
owned by the late Henry L. Crockett?
A. Yes, sir.
Q. Did you know it while Captain Crockett was living?
A. IYir. Gunter, I don't recall ever being on the farm while
he was living.
Q. Have you been on it since it has been divided between
!v[rs. Pryor and Mrs. East?
A. Yes, sir.
(~. About how often, can you say?
A. Very seldom; I don't suppose I would average twice
or three times a year.
Q. Do you kno'v 'vhat 'vas the outlet to the old place known
as Wesley?
A. I couldn't s'vear to it only from hearsay, from what I
have heard old people talk; of course, I knew the one I always
drove.
Q. What one did you always drive 1
A. Starthig at the County road at D, running Southward
to C, from C to B to Z.
Q. Th~t was the road that you understood to be the regular
outlet for that farm no'v owned by Mrs. East. Is that right?
A. Yes, sir.
Q. Were you do'vn there last Fall in company
page 84 ~with Mr. Pryor and Mr. Fox who testified this
afternoon?
A. Yes, sir.
Q. You had occasion to look at some of the field roads that
have been testified to?
A. Yes, sir.
Q. Wha.t was the character of these roads?
A. At tl1e time I was there of course the weather was dry
and while the roads were rough they were perfectly dry and
very crooked in some places~ Some place U:p there by W is
·a very low sink in there. As I recall it this road running
around this bra.neh is very erooked around there, there is an
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elevation and we came out here and came back to C. This
land out here, pine X to X, that land isn't very low land, that
is about the best to. my knowledge.
Q. Flatty land~
A. Somewhat fla ttv.
Q. These field roads, were they like the ordinary field roads
used for turn rows and hauling shatters and things like that?
A. Yes, I think they are.
Q. Did you go into the swamp a.t all, in the woods part of _

it?

A. No, sir, I have never been in that woods in my life that
I know of.
CROSS EXAlriiNATION.

Q. lVIr. Parks, what is the character of the land from the
County road here at D down to pine X-isn't that low land?
A. I would consider it so, ~Ir. Powell.
Q. Isn't this land that you have referred to running out to
the County road practically as low as this piece uf land from
X to X1
A. Yes, I think so, I consider that fully as low.
page 85 ~ Q. From your examination of this road from Z
across the branch, as you term it, to Z again and
thence out to pine X, is there any reason why-is there any
reason in the nature of the land that that cannot be made
us good a road as this road here if the same amount of effort and means is expended upon it?
Objected to as that question is not in issue here.
A. No, sir, I wouldn't consider it so; of course, you can
spend money and take it and build a. good road around there,
lmt this road here could be built easier than that road around
there. I don't think there is any stumps or anything to bother
about building the road around here, but around there you
would have to pull out stumps and dig out, and I would consider it more difficult to build a road there than I would
here.
Q. Ho·wever, ther~ is no obstacle to prevent this from being made a good road on the East land 7
Objected to for the same reason.
Q. What I mean to say is that there isn't any difficulty
that you can't overcome in building a good road from Z last
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W to Z, thence to pine X out-if you want to, can you make
that a good road 1
A. I think you can make it a good road, yes, sir.
· RE-DIRECT EXAl\iiNATION.
Q. While it is posible to make ·a good road from Z to W
to Z and on out to pine X, I understand your testimony to
be that it would cost more than to build a road from A to C
-and from 0 to D?
A. Yes, I think that is correct ; there is nothing in the way
from A to 0 and C to D to cause you any interference in
building the road and you could build it much
page 86 ~ easier, I should think.
·

And further this deponent sayeth not.
ROBERT J. SCOTT,
a witness of lawful age, being first duly sworn, deposes as
follows:
DIRECT EXA1\1INATION.
Q. State your name, age, occupation and residence?
A. Robert J. Scott, 54; farmer, Onancock.

Q. Mr. Scott, are you. acquainted with the farm known as
Wesley~

A. Yes, sir.

Q. How long have you known it?
A. I have known it quite a while, but I have never travelled
over it very much.
Q. Were you on the farm during the time it was owned
by Captain Henry Crockett?
A. I expect I was, I am sure I was. I think I hauled him
some barrels down there.
Q. Can you recall ::1 s to the laRt time you \Vere on the farm,.
about when?
A. I don't know as I can.
Q. Durin~ the time that you have known the farm, what has
been the Main outlet for the farm Y
A.. Whenever I had occasion to go dlnvn there I always
went the main road by the Koskey line down to the Wesley
place; I hauled barrels there.
Q. Do you know who lived at the Wesley homepage 87 } stead when you hauled the barrels?
A. Let's see, I think I hauled barrels there for·

J. Edward Pryor, et al., v. James H. East, et al.

83

Mr. East; I ain't positive, I think I did, and put them in
the cellar.
Q. That was before or after Captain Crockett's death 7
A. I expect that 'vas before; I am sure it was before.
Q. At that time, beginning at point Don the main County
road, which way did you go in Y
A. Come this road up here.
Q. Down the Koskey line~
A. Yes, down to Wesley.
Q. To the point C and th~n straight across to At
A.. Yes, sir.
Q. Do you know anything about any other outlet 1
A.. I noticed a few roads passing by going down the road,
roads going across, but I don't know where they come to;
looked like field roads. ·
CROSS EXAMINATION.
Q. You have never travelled any of the other roads you
have referred toY
A. No, sir.
Q. Do you lmo'v about how much frontage the Pryor land
and the East land have on the Chestnut Stump County road Y
A. No, sir; I don't know ho'v it is divided.
Q. Are you a\vare of any difference in the elevation of the
two tracts as they come out to the county road?
A. No, sir; I imagine it i.s all low.
page 88 ~ Q. One about as low as the other?
A. I don't know anything about that, about being low, but it looks like to me like water standing in there.
I mean from the road.

And further this depon~nt sayeth not.
At this point the taking of these depositions was adjourned
to Thursday, May 13th, 1926.
The f~llowiug depositions were taken on
pursuant to adjournment above noted.
a witness of
follows:

~awful

~fay

13th, 1926,

J. H. SPARROW,
age, being first duly sworn, deposes as

DIREC.TION EXAMINATION.

Q. State your name, age, occupation and ·residence?
A. J. H. Sparrow; 65; farming; Onancock.

•
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Q. Are you acquainted with the farm known as Wesley,
formerly owned by the late Henry L. Crockett~
A. Yes, but not so much; yes, I know it when I see it.
Q. How long have you known that farmf
, A. Well, I have known it for quite a while, but never took
so much notice of it; I have known it for 40 years, I g-uess.
Q. Then you knew it prior to th~ time it was bought by
Captain Crockett, is that rightY
A. Yes, sir.
Q. Did you know the farm while it 'vas owned by Captain
Crockett, prio-r to his death'
A. Afterwards, yes, sir.
page 89 ~ Q. Did you know it before he died f
A.. Yes, sir.
Q. Did you live at at any time in· that neighborhood?
A. Yes, I lived in that neighborhood a 'vhile 'before he did
die, a year o-r two.
Q. Where?
.
A. On the Boggs' farm, adjoining farm to it.
Q. H9w long did you live at the Boggs' farm while Captain Henry Crockett 'vas living?
A. Three years.
Q. During that time what was the outlet or driveway for
that part of the farm now owned by Mrs. East, taking in
the old W m'lley residence~
A. Well, I am not too much acquainted with that part of
it: I didn't live on the farm and I am not acquainted so much
with that part of it. The only thing I knew they used the
old way, the old road, to come out.
Q. Starting at the yard gate, which was did they come?
A. I couldn't tell you, I didn't live there and I couldn't
·
tell.
Q. Haven't yon seen them driving out?
A. I have seen them drive both ways.
Q. What do you mean?
A.. The field road and main .road, I suppose.
Q. There 'vere some field roads, were there Y
A. Yes, sir.
·
Q..What 'vere they used for?
page 90 ~ A. I couldn't tell you, used them mostly for going· to the ·woods, I suppose.
Q. People going up to the W e.sley residence or people coming from the old Wesley residence out, which way did they
go driving out to Onancock'
A. As I told you, they went both ways; went the old way,
the main road, the old road, and sometimes through the field ;
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I don't think they had any particular way to go; they went
any way from what I could see.
Q. Mr. Sparrow, did y_ou tell me just now that the field
roads were used only for hauling shatters~
A. I told you they were used for hauling, I suppose, from
the woods.
Q. Did you at that time intimate that they were used for
any other purpose except hauling from the woods?
A. Not that I know of.
Q. Didn't you tell me that the Wesley driving out way for
people going to Onancock was to go from the yard gate of
Old Wesley, straight out to the Poulson line, the Koskey line
and then on out along said line to the Chestnut StumpChesconnessex road¥
· A. I did tell you, I did tell you that they used it when they
got ready. I suppose that 'vas the main 'va.y, like I first told
you.
Q. What was the driving· out way for the Bogg·s' farm at
t11at time~
A. Well, I am not prepared to tell that. They had several
ways. The main way you mean'
Q. Yes.
A. I went across Wesley, like I told you; I come
page 91 ~ about half 'vay the field and went across. Wesley
and come out the old road do"\\rn the Poulson line 7
like I told vou.
Q. I am g·oing to ask you to look at this plat and tell us
the· road used by you when you left the Boggs' farm coming
out to Onancor-k 1
A. vVell, I ·went this road h.ere, Y to Y, and then on out to
D at the Chesconnessex road.
CROSS EXAMINATION.
Q. Who was the owner of tl1e Boggs' land at the time that
yon lived there the three years you stated?
A. Captain Henry Crockett owned it two years and Captain Frank Boggs' ·owned it one year.
Q. Captain Henry owned it after Captain Frank did 1
.A. Yes, sir.
Q. When Captain Henry bought it he was already the
owner of the old Vv esley land, wasn't he?
A. I suppose so, yes, sir.
Q. Do you kno'v who lived at the old Wesley place when
yon lived on the Boggs' land-could you remember that now t
.A. 1\:fr. Pryor, I believe.
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Q. Do you remember whether Captain Henry had built his
home where Harold Pryor now lives when you were living on
the· Boggs' land Y
A. Yes, it was built.
Q. It was built .then Y
A. Yes, sir, been built for years-sometime-! don't know
how long.
·
Q. Now when you came out from the Boggs~
page 92 ~ land, I understand you to say that you used this
.
road running across Wesley, Y to Y; you used
tl1at road sometimes, and you also used the road th~t was out
nearer to the woods 7
A. Yes, used both, but mostly used the middle road.
Q. Do you recall whether there was any outlet for that
farm, the Boggs' farm, out to the Chestnut Stump road over
·
the Boggs' land?
A. Not that I know of; no, sir.
Q. Have you been on the Wesley farm much since you left
the Boggs' land f ·
A. No, sir, I have not been on it for 20 years that I know
of.

RE-DIR.ECT

EXA~IINATION.

Q. Did the Boggs' land extend out to the Chesconnessex
road?
·
A. Yes.
Q. About how wide was it when it got out to the road Y
A. I suppose maybe not over a hundred yards wide.
Q- A.t the County road ~
A. Yes, sir.·

And further this deponent sayeth not.
BURTON M. REVELL,
a witness of lawful age, being first duly sworn, deposes as
follows:
·
DIRECT EXAMINATION.
Q. State your name, ag~, occupation and residence?
A. Burton M. Revell; 46; hauling; Onancock.
Q. Mr. Revell, were you ever connected with the County
Road force of Accomack County; and, if so, in what capacity
and when¥
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A. I was working Lee District for the Superpage 93 } visor six years and something, I don't know how
long exactly.
Q. Under what Supervisor did you work!
A. Smith Walter.
Q. In what. capacity were you working?
A. R.oad manager or overseer, whatever you might call It.
Q. During the time you were road manager under Mr. Walter did you have occasion to build any roads?
A. County roads.
Q. Ye.S.
A. Yes, sir.
.
Q. Have you been on that part of Wesley which was devised to ~Irs. ~Iaggie East by her father, the late Henry L.
Crockett?
A. Yes, sir, I have been on tl}ere a few times.
Q. Have you ever been through the woodsland?
A. I walked through there one time with Mr. East, about
four or five days ago.
Q. What East?
A. Mr ...T. H. East.
Ci,. _What part of the woodsland did you start in on f
A. At the County road.
Q. Chestnut Stump road?
A. Yes, sir.
Q. About how far in the \Voods did you walk?
A. We walked through to the little thicket, I believe there
was a ditch we \valked up to and the thicket on the other
side of it.
page 94} Q. At the fime you were in there with Mr. East,
did you have occasion to examine the nature of the
land?
A. Wl1y, the land looked low where he and I went.
Q. Mr. Revell, from what you sa\V at that time and based
on your experience in road building, what, in your opinion,
would it cost to put a. 20 foot road through the woods, assuming the woods to be 700 strides long, beginning at the Chest-.
nut Stump road and going to the cleared land 1
Objected to because this witness. has not been sufficiently
qualified to enable him to answer ·this question.
•

A. I don't know hardly, because it would be a lot of work
to do there with the timber on it and laying like it is.
Q. Approximately, in your opinion, what would it costf
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A. I don't kllow; taking the timber off I don't know but
what it would cost around $2,000.00 to take the timber off
of it.
Q. What do you mean by taking the timber offf
A. Not including-taking the timber to build on the road;
take the timber and sell it; I don't know what it would bring.
Q. And as I understand it; the $2,000.00 of which you have
estimated would be leaving out the question as to the value of
the timber, which would be cut off there¥
A. Yes, sir.
·
CROSS EXAMINATION.
Q. I understand you to say you had under consideration the
building of the road from East line, 20 feet wide, extending
from Chestnut Stump road to Mrs. East's field. Now, I want
you to say, in all your experience you have had, how many
roads of that kind you have built, when you built
pag·e 95 ~ them and for 'vhom? Do you understand what I
am tryirig to get at 1
A. I don't know whether I do or not; I don't know that that
I have had one just exactly like that.
Q. You said a 'vhile ago that you had been building County
roads, you said that, did you not 1
A.. Yes, sir.
Q. Now, when you built County roads, did you contract
for tije building yourself-do you know ·what the cost wast
A. No, not exactly.
Q. What did you do when you were building the County
roads for l\!Ir. Walter, or anybody else that you built them
for-what was your part of the work?
A. 1v[anaging.
Q. And that is as far as you went-you didn't contract 1
A. I paid off tl1e hands and paid the bills.
Q., Did you contract to build the road yourself so that you
would know what the expense of the road wasf
A.. No.
Q. You were talking about putting a road through this
woods. W11at part of it are you referring to?
.
A. That was right down about middle way of it, the 'vay I
looked at it; middle way the piece of woods wl1ere Mr. East
carried me.
Q. Did you take any definite acount of the timber that ~
stood on that about where this road was to run Y
A. No.
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Q. And the value of the timber Y
A. It was a whole lot of stumps and stuff.
Q. Were there any timber on the land?
A. Yes, timber standing.
Q. Timber standing throughout the 'vhole piece?
A. Yes.
Q. That timber-you don't undertake to estimate the
value of it?.
A.. No, sir.
(~. Is there any difference between the elevation of the East
land and the Pryor land, in your judgment?
.A.. Not much difference; I didn't see much difference.
Q. One is about as low as the other and a:bout as high as
the other?
A. Looked so to me.
Q. And the main road that runs from tl1e Chestnut stump,
marked on the plat out to D, is itself a low road-I mean
the road that is there now~
A .. Yes, the old driving in way; I would say it is not much
hig·her thai1 the 'voodsland, except where it is thrown up by
the ditch dirt.
Q. What makes that road there now is where the dirt has
been thrown out of the ditch from year to year; I mean the
driving in way now where you start in at Chestnut Stump
and go to Mr. Pryor's home?
A. Yes, sir.
Q. Do you know the Boggs' land belonging to 1\{rs. Marsh
that comes right up along the '-Vest ern side of 1\Irs. East's
land out at the road 1
A. No, sir.
Q. Do you know where the Will Wessel's strawpage 97 ~ berry patch is?
A. I kno'v "rhere his cleared land- is.
Q. Did you ever notice the elevation of that land T
A. To the best of my recollection it is higher back towards
the woods] and tl1an it is to 1\fr. Wessel's; it looks like it is
graded down towards his road.
Q. Did you go down with ~Ir. East along the line that divides the East land from the Boggs' land belonging to 1\{rs.
Marsh?
A. No, sir.
Q. · vVell, if a road were to be built through there, from your
experience in building roads, certainly inasmuch as the evidence doesn't show so far that the Boggs' land has got any
outlet, would not that dividing line be the sensible and reasonable place to build a road for the two farms?

page 96 ~
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Question objected to because if ~Irs. East has to build a
road she will build it where she thinks it is most desirable
without any reference to the Boggs' f~rm, ov.er which s.he has
no control or interest.
A. If they were going to build a road together, I should
think that.
Q. You doli 't know then whether the line between the
Boggs' land and the East land is a1iy higher than the middle
of the East land where, as I understand, Mr. East pointed
out to you that the road might run if built?
A. I don ·'t know whether it is or not, because I never went
through there.
Q. When you walked through the East woods, did you undertake to walk all over it?
A. No, I believe he said it was around about the
page 98 ~ line between him and Mr. Pryor; that would take
you half 'vay, wouldn't it?
Q. Do you remember whether you saw any road through
·
tha.t East woods, or not 7
A. Yes, it was a cart road through there, zigzagging.
Q. From the County road through?
A. I don't believe that could be used all the time.
(~. That went out to the Cl1estnut Stump road 7
. A. I think it did.
RE-DIRECT EXAMINATION.

Q. 1\tir. Revell, in building a road through his woodsland,
would it be necessary to ditch this road 7
A. I would say so, right through there where I went.
Q. On one or both siaes?
A. I would think it would be better on both sides there.
Q. Did you take that into consideration 'vhen you approximated the amount of $2,000.00 exclusive of the timber~
A. Yes, I thought it would take two ditches.
RE-CROSS EXAMINATION.
Q. Do you remember whether the old driving in way a.t
point Don the plat is ditched on one side or both sides now?
A. There· is a ditch on one side and I believe a gutter on
the other; I don't believe it is a ditch on the other side, only
a gutter by the ro-ad machine.

And further this deponent sayeth not ..
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page 99 ~
..,...

CHARLES H. WINDSOR, Sr.,
a 'vitness of lwaful age, being first duly sworn, deposes as follows:

DIRECT EXAMINATION.

Q. State your name, age, occupation and residence?
A.. 0. H. Windsor, Sr., farmer; my postoffice is Onancock.
Q. What is your age Y
.
A. 63.
Q. Have you ever been acquainted with the farm now owned
by Mrs. Maggie East and Mrs. Dolly Pryor, formerly owned
by Captain Henry L. Crockett!
A. Yes, I have been on it several times when I was a youngster.
Q. Did you ever visit Captain Henry Crockett's while he
was living at the old Wesley dwelling house Y
A. Yes, several times.
·
Q. What was the driveway from the Chesconnessex Chest- ·
nut Stump road to old Wesley when you knew it, in Captain
Crockett's lifetime?
A. When I used to go ·there I taken from the Chestnut
stump road, the Chesconnessex road, taken this main road;
I snppose it joins the Poulson land on one side, and right
straight down until you come opposite the old Wesley house,
and there you made a turn to go right to the old Wesley house.
Q. Then you would go down the line of the Poulson ·land
from the Chesconnessex road until you got opposite the old
Wesley yard gate ?
A. Yes, sir, the old Wesley house.
Q. And then you 'vould turn and go directly across to the
Wesley yard gate?
A. Yes, that's the only way I have ever been.
Q. Did you know of any other roads at that
page 100 } time?
·
A. There may have been some driveways
t.l1roug-h there but I never travelled them in my day.
Q. They were not the roads used by people going down
to Captain. Henry Crockett's?
~
A. Never used by me.
CROSS EXAMIN TION.
Q. :Nfr. Windsor, did you ever hve on Wesley yourself?
A. No, sir.
Q. Or on the Bogg.s' land 7

.
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A. No, sir, I never was on the Boggs"la.nd in my life that
I know of, never was.
Q. When you were in the habit of going down there was
it at the time Captain Henry himself lived at.Wesley~
A. Yes, sir.
Q. Do you happen to know what year he built his home
where his grandson, Harold Pryor, no'v lives Y
A. No, sir, I couldn't tell you the year; my father helped
work on it.
Q. When did you cease going down to Wesley~
A. Oh, I think I used to go down there in '84, probably '85
- part of '85'.
. Q. Who was living at Wesley then f
A. Captain Henry himself.
·
Q. Have you been in the habit of going down there much
since then?
A. No, sir; I have been on that farm once since then. I
lJought some fodder from ~ir. Watson, which he lived to the
·
old Wesley place at that time, and he moved from
page 101 ~ there and I bought some fodder, but I just don't
know how long that has been.
Q. What Watson 'vas thatY
A. David Watson.

RE-DIRECT

EXA~IINATION.

Q. How did y9u go down then Y
A. I come across the Poulson field and across into this road
I am talking about, right down to Buck East's place, or the
Wesley place.
And further this deponent sayeth not.

CHARLES NORTI-IA~1:,
a witness of lawful age, being first duly sworn, deposes
as follows:

Q. State your name f
A. Charles Northam.
Q. Age?
.A. 58.
Q. Occupation f
A. Farming.
Q. Residence ?
A. Wattsville.
.
.Q. Did you know Captain Henry Crockett in his lifetime?

o
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A. Yes, sir.
Q. Did you ever live at the p!ace, at the old place known
as Wesley!
A. Yes, sir, one year.
Q. Did you live there during the lifetime of Captain
Crockett?
A. Yes, sir.
page 102 ~ Q. How long before his death did you move
away!
.
A. I lived there one year and the next following year I
left and the year I moved· away from there he died; I disremember what month he died.
Q. When you moved away from there where did you move
to?
A. About as close as I can come to it, about 150 yards from
the Wesley right down on the .side of the creek.
Q. As I understand it, you continued on the Wesley farm,
but after Captain Crockett's death you moved from the main
house to the tenant house 1
.A.. To the tenant house, that's right.
Q. How long did you live on the farm after Mrs.- East came
into possession of it~
A. As near as I can come at it-I can't tell you what day
or year or anything like that, but I think I lived there .somewheres about tne or twelve years-about 12 years.
Q. You think about ten or twelve years~
A. Yes, sir.
Q. During the time you lived on Wesley as a tenant, what
was the main driveway from the Chestnut Stump road Y
A. ~lr. East- always told me right straight from the Wesley out to Mr. John l{oskey's and turn to your right and go
out to the main road; that 'vas his main driving in way, driving in and going out; that's what he told me; I don't know
how it was but that is what he told me.
page 103

~

Objected to and motion to strike on the ground
of hearsay and as irrelevant.

Q. During the time you lived there. as a tenant what did
you use as the main driving in way from the Chestnut Stump
road~

A. Well, I used that road.
(~. The road leaving Chestnut Stump road, going down the
J{oskey line Y
A. Yes, sir.
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Q. And then turning to the right straight for Wesley gate?
A. Yes, sir.
Q. Do .you know anything about any other roads in the
field 7
..A.• Oh, yes, sir7 there is some more hauling roads in the
field, some going out to the woods and things like that.
Q. \Vhat were -these other roads chiefly used for 7
A. },or hauling purposes, as near as I can tell you; for
hauling purposes out of the 'voods and stuff like that.
Q. To and from different parts in the Field f
A.. There wrum 't but two roads in the field, that's the one
that goes out from Wesley and goes around the gulley; you
know how that gulley lies ; goes around the gulley and goes
in the swamp to get old stuff out.
Q. During the time you lived there did you ever work this
road that vou have described as the main outlet¥
A.. Yes, ~sir, I plowed it up once, me and Bud White, but
he is dead.
Q. What part of the road did you plo,vl
A. I plowed from Mr. John Koskey's line down to the
main Wesley gate that goes in the yard.
page 104 ~ Q. Did you plow the whole road; I mean all of
that road~
A. Yes, sir.
Q. \IVhose team did you use¥
A. ~Ir. Bucl{ East's.
Q. Do you know whether Mr. Pryor was living on Mrs.
Pryor's place at that time or not, the other part of the farm T
A. That's the question; I don't know whether Mr. Pryor
was over there or not, but I think his team drug it.
Q. After you got through plowing it?
A. I won't say positive but as far as my knowledge I think
1\lfr. Pryor's did, but I won't say positive.
Q. You think his team dragged it off after you got through
plowing it?
· .A. Yes, sir.
Q. Did you ever do any work on the Chestnut Stump road
down the J(oskey line?
A. Yes, sir, I dug up some stumps out of there once, going out from 1\rlr. John Koskey's tenant house to the main
road.
Q. Did you ever fill up any holes in there on the main road Y
A. Yes, sir, I have put some brush and stuff in the holes,
hut as to digging out the ditches, I didn't do that.
Q. During the time that you lived on Wesley, during Captain Crockett's lifetime, were you ever told to use any other
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road except the main road that you have described as the outletf
A. That's the question; I won't tell anything except what I
.
know is right. I don't remember whether I was
page 105 } told not to use it or not. I will be plain I don't
rememher whether I was told not to use that
road or not; I am here to tell the truth. I will say this: ~Ir.
:mast told me out of his own mouth that that 'vas his driving
out w-ay, because if I 'vas going out from the main Wesley
l1ouse going· out in the woods, or anything like that, I would
go around the gulley quicker than I would the main way, but
Mr. ]Jast said the main way was the driving out 'vay.
Objected to as hearsay.
Q. What I mean is this: were you ever told by Captain
Crockett not to use the outlet that you have said that you
conRidered, or that you used, as the main outlet i
A. No, sir.

CROSS EXAMINATION.
Q. While Captain Henry Crockett was living, you lived at
the old Wesley house?
. \..
. Yes, sir.
Q. What was the state of his health at that time?
A. It seems to me like he was sort of little inclined to be a
paraletic stroke, you understand.
Q. Wasn't he paralyzed during that time?
A. Yes, sir.
Q. Where did he live 1
.A. He lived over to Town up on the bro'v of the hill where
Miss Liza lives now.
Q. Do you remember seeing Captain Henry
page 1.06 ~ Crockett on any occasion over on the farm there
during the time that you refer to?
.A.. Yes, sir.
Q. "\Vhat time f
A .. Yes, sir, there is a man sitting there used to drive him
around. (Indicating Mr. Pryor.)
Q. !Yir. Pryor used to drive him around?
.A. Yes, sir, I have seen Mr. Pryor driving him around, I
can't tell you how many times, but I have seen him driving
him around.
Q. '.rhen after you left old Wesley you moved in the tenant
house~
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A. Yes, sir.
Q. And stayed there how long?
A .. Ten or twelve years ; I don't remember exactly the number of years I stayed with him, about fourteen years, but I
didn't stay in the one house all the time.
Q. Did you· stay there on the farm fourteen years straight
away, one year after the other?
},... No, sir, I didn't·do that, I don't think I did, I won't say
becauf;;e I never took any attention; of course, I would ·move
away and move on, maybe.
Q. When you moved away where did you move-on whose
land did you move'1
A. I moved on his land just the same-on 1\iir. East's land.
Q. Stay~d on Wesley?
A. No, sir, I wasn't 011 Wesley all the time.
Q. Where was the land you were on 1
page 107 ~ A. He has got a pieoo of land there 011 Chestnut Stump, I moved there and stayed one year,
_n11d than I stayed one year away from there, and over where
Mr. Frank Riley lives I stayed there one year, and outside
of them years I stayed on Mr. Buck East's, outside of them.
years.
Q. Mr. Frank Filey's land is over on the South side of
Onancoc.k Creek, isn't it?
A .. That's where I 'vas.
Q. ':Phen it 'vas the Finney IandY
A. The Finney land; I stayed there one year.
Q. You knew these other roads that ran through the field~
A. Yes, sir.
Q. Do you know the roads that run ·through the woodsY
A. Yes~ sir.
Q. Weren't there SQme roads that ran through the woods
in front of the East land out to the County road T
A. You can't consider them roads, but you could drive
them 'in yon wanted to.
Q. Were there any roads there Y
A. It was no way to drive unless you cut a way through
the woods a.nd made a road.
Q. Didn't you find that there was some road through there
out to the public road¥
A. It was some way you could make it, if you wanted to.
Q. Weren't they already made when you got
page 108 ~ there, such as they were T
A. Some parts I made myself:
Q. What did you make them for¥
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A. For farming purposes and to get the stuff out of the
woods.
Q. Get out where~
A. Get out the stuff and produce on the farm.
Q. You mean to say to get out to the public road?
A. I don't think there is any plain way through there unless they have put it there in the last few months.
Q. Didn't you haul through that woods from the farm out
to the public road, I mean the woods in front .of Mrs. East's
land?
A. Yes, sir, we hauled shatters. out through there, of
.
eourse, you would get out through there.
Q. What was your idea. in hauling shatter out to the public
roads1
A. It was no hauling through to the public road.
Q. I am asking you didn't you haul off the farm through
that woods out to the public road; if you did, what did you
haul?
A. Let me understand you again. You mean to say this :
was there any hauling roads through this woods T
A. No, I don't mean any hauling road, I mean to say: did
you haul through that woods from the farm out to the public
road during the time you lived there~
A. Yes, sir.
Q. What did you haul~
A. Shatters, 'voods manure or anything you wanted to, if
we wanted to go out to the main road, if we didn't we could
go on through the woods, either way we wa1ited to. Now,
you see, many times it was just a little woods
page 109 ~ road like your land; sometimes you make a by
path to make it convenient to get out; that's the
way we would do on that farm. I would go across Mr. Pryor
just as quick as I would cross ~Ir. East.
Q. Did you haul any procluc·e out there through that woods
out to. the public road, the Chestnut Stump road, if you
wanted to haul to Onancock?
.A. Produce to bring it out to Onancock?
(~. Yes.
A. No, sir, I didn't haul nothing that way; the way I come
out, sometimes I would come out when I hauled my pot~toes
or anything I had there, I come out around the gulley around
hy tl10 potato patches, if I wanted to come out that way.
Q. If yon '''ere in the field and it was most convenient for
you, you didn't take the old drive-way around by Mr.
Prvor's?
A. No, sir.
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Q. You would take the straight road across Mrs. Pryor's
lund just the same as you would take the old driveway, whenever vou wanted to?
A. ·Yes, sir.
Q. If it was more convenient for you out in the field you
"rould take the road around the 'voods?
A. Yes, sir, it was no objection at all.
Q. Not any objection? W11ether there was or not you
used it whenever you 'vanted to.
A. Yes, sir.
Q. And if you wanted to use the other road you used that~
A. Yes, sir.
page 110 ~ Q. Was there another road running across Mrs.
East's to Mrs. Pryor's land besides the .one out
next to the woods, or a middle road going from the Boggs'
land across, I will say?
A .. Yes, sir.
Q. By a big pine?
A. There was a road went that way, yes, sir.
Q. Did you use that when you wanted toY
A. Yes, sir, I used it when I left the big .pine to go on across
Mr. Pryor's just the same and struck there by the ditch to Mr.
f{oskey's and straightened out to the main road just the
same.
Q. i,hey 'vere regular hauling roads that you are talking
about now 1
A. That's the way they all hauled; I thought I had as much
right to haul that way as somebody else.
Q. vVho lived on what is known as the Boggs' land while
you lived on Wesley?
A. Uncle Nelson Drummond, I think.
Q. Where did he haul?
A.. That's the road he hauled when he got ready.
Q. Which road do you mean ?
A. That come out by this pine here, and when they got out
to this pine from the Boggs' you go right straight on out
until you struck the l{oskey road. (It is agreed between
COllnsel that the road referred to by witness is the road on
pl~t Y toY.)
Q. Charles, so far as your knowledge 'v~nt, was th.ere any
driveway out from the Boggs' land out to the Chestnut Stump
road, or did the tenant of tl1e Boggs' land always go over
Wesley to get out to the public road? Do you
p_age 111 ~ understand what I mean Y
A. Yes, sir. If the W eslcy extends clean out
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to the main County road, you understand, if it goes out to
the main County road, why there 'vas nothing at all to divide
them, because all the Wesley land come right on out; they
had to cross the Wesley, because I don't see any other way
for them to get out, unless they come the other way through.
Q. You referred a while ago to a road around by the gulley.
There has always been a bridge across there, hasn't there, so
far as your knowledge goes Y
A. There was a little bridge there while I was there. You
l1ave asked me for something, haven't you? Now there was
a bridge that was put there about-! will say five yea:~:s, I
'von 't get right to the date. There is a. man who asked me
one day and he said he would pay for it, he sits right there
(referring to Mr. J. Edward Pryor) You see this here bridge
that went over there, there was nothing but a little something,
you had to go up hill and go down it, there was no bridge
there at all, and Mr. Pryor told me out of his mouth if I
would cut that road on through he would be willing to help
out, but how I don't know; I don't kno'v anything about that.
Q. Who paid you for cutting it?
.A.• I don't know who paid me, but I got paid.
Q. You don't remember who paid you·f
A. No, sir, I don't remember now, it has been so long.
Q. rrhis roadway from the County road up along the Poulson line and then turning and going up to Wesley, was only
a single track road, 'vas it not~
A. Yon mean going right straight in by Mr.
page 112} ICoskey's?
Q. Yes.
A. That ·was only a single track road, yes, sir.
Q. Single tract road 1
A. Yes, sir. Then this road that goes around by the gulley
there that looks more like a driveway in for the woods for
the produce put on tl1e land, it looks so to me.
Q. ~rhat also was a single tract road 1
A. Yes, sir.
Q. All the roads that were there, including what you say
was tlw main d_riveway, 'vere simply single tract roads?
A. Yes, sir, that's all they were, single track; I mean the
driving in 'vay from the old Wesley out; ~fr. East always
told me that 'vas the driving in way, and I helped plo'v it
up and the man who helped me plo'v it up he is dead.
~[otion to strike out answer as to 'vhat Mr. East told witness as incompetent and immaterial. And further this depouent sayeth not.
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NORMAN NORTHAM,
a witness of lawful age, being first duly sworn, deposes as
follows:
DIRECT EXAMINATION.
Q. State your name, age, occupation and residencef
A. Norman Northam; 20; farm laborer; Onancock.
Q. Are you a. son of Charles Northam, the man who has
just testified 1
·
A: Yes, sir.
Q. Did you live with your father any time durpage 113 ~ ing the time he lived at Wesley 1 ·
A. Yes, sir.
Q. Do yon recall ever having seen your father or anyone
else plow the road running from the main Wesley gate
straig·ht across to the Koskey line?
A. Yes, sir, I just can remember, but I remember it though ..
Q. Do you remember who did that work?
A. I remember my father helping do it.
Q. Do you remember anybody else 1
..A_. 1\{y brother-in-law, Bud White, he is now dead.
Q. Is he the one your father said was dead f
A. Yes, sir.
Q. Do you recall anyone else who worked on that road
a bout that time 1
A. No, sir, I can't say I can. I can hardly remember it,
hut I remember working it up.
Q. Did you ever see anyone filling up holes or doing any
other kind of work on the road running down the Koskey
line?
·
A. Yes, sir.
Q. Who did you see doing that Y
A. I helped do it. ·
Q. Anyone else 1
A. Yes, sir, my father.
Q. Can you recall anybody else ?
A. No, sir, that's all I remember now.

CROSS EXAMINATION.
Q. How old were you then Norman f
A. As near as I can remember I wasn't but
page 114 ~ about ten yerrrs old. I suppose yon mean when
tbat road was plowed upY
A. Yes, how old were you then 1
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A.. About seven years old, I think.
And further this deponent sayeth not.
At this point the taking of the depositions was adjourned
to ,June 2, 1926, at the same place.
June 2, 1926.
G. H. GRAVENOR,
a witness of lawful age, being first duly sworn, deposes as
follows:

DIRECT EXAl\[INATION.
Q. State your name, age, occupation and residence?
A. G. H. Graven or, Parksley is my residence; I guess my
occupation is building roads, most anything like that; 61
years old.
Q. Have you been called upon by Mr. H. L. East to look at
the piece of woodsland which lies between the property-the
cleared land of ~{rs. East, his mother, and the Chesconnessex
County Road t
A. Yes, sir.
Q. When did you look at it?
A. This morning.
.
Q. Were you asked to make an estimate of what it would
cost to build a road hventy feet wide through the woodsland
of 1\tirs. East, running from her cleared land to the Chesconnessex County Road?
A. Yes, sir.
Q. Have you made an estimate of that kind~
A. Well, in a way;· yes, sir.
Q. What is your estimate of what it will cost to
page 115 ~ build a road twenty feet wide runnin~ from the
cleared land of Mrs. East out to the Chesconnesex County Road, through the woods.
A. Getting tl).e stumps out and getting it ready to build
and plow it up and grade, like I would do it, it would cost
$1,200.00.
.
Q. In your estimate of $1,200.00, 'vouJd that include any

ditching?
A. No, sir.
Q. Do you think it 'vould be necessary, or not, to have
ditches in order to make the road a reasonable road?
A. It looks that way to me.
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. Q. What would be the character of ditches you think they
ought to have?
1\.. It looks like they ought to have them from three to four
feet deep, two of them; one on each side of the road. You
would need the dirt and you would need the ditches to take
the water off. It don't look like this ditch would be in this
twenty feet, it would make the road to narrow.
Q. It ought to he twenty feet wide exclusive of the ditch on
eac.h side?
A. Yes, sir.
Q. Did you say how wide a ditch you thought these ditches
ought to be?
.A. They ought to be something like four feet wide and
three feet deep, I should think.
Q. Do you know the distance through the .woods T
A. No, sir. we didn't measure it this morning, but I understand it is 74t'l yards.
Q. Are you familiar 'vith the cost of ditching?
page 116 } A. No, sir.

CROSS EXAMINATION.
Q. Is this morning the first time you have ever been on
thi~

piece of land?

A. Yes, sir. I will take that back, I may have been on this

piece of land before, but not for business.
Q. Certainly the first time to make any sort of an examination?
A. Yes, sir.
Q. Did you go pretty well over it?
A. We went from the County road clean back to the field,
I believe as far as they said they wanted a road.
Q. I 'vant you to put in the record, now, 1\fr. Gravenor, the
items of the $1,200.00 cost that you have referred to, as best
you can. You have not given this a very careful consideration, hav~ you?
A. No, sir. Well, in the first place it will take about $450.00
for dynamite and labor to take the stumps out and to clean
this· road up, you understand; plo'v it up and grade it like
it ought to be done it will cost $750.00 more, something like
that.
Q. Does your estimate take into consideration what could
he realized from the sale of the timber on the land?
A. Well, I couldn't tell you about that.
Q. If the trees are cut
A. That 'vould be some profit, of course.

off-

-'->-
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Q. Timber .is a profit 'vhen you have to pay for it, isri 't it?
A. Oh, yes, sir.
Q. Do you know of any reason why the trees cut off of
· there should not be valuable for timber or cord
page 117 } 'vood as any other timber would be?
A. I don't see why it 'vouldn 't.
Q. Do you feel that you could give an estimate of the value
of the timber that would come off?
A. I don't kno'v so much about that, how to get at that
hardly; you would have to get the acreage. There is .something like three acres of land there, I guess.
Q. Whatever is realized from the sale of the timber would
be a credit on the expense of the road, wouldn't it?
A. Ought to be, I should think; yes, sir, it might be.
Q. Where did you l1ave in mind to ron the road, if it should
llc run, of course Y
A. You l1ad better let Mr. East tell you that; I don't know
the land on eit11er side and I can't tell you exactly.
Q. Did you have in mind to run it down through the East
land or the West side of 1tfr.s. East's land or down any line Y
A.. Well, I don't know that; I don't know where any lines is.
I didn't ask and ~ir. East I don't believe told me.
Q. So you don't have in mind any dfe·inite location Y
A. Oh, yes, he told me the location, but about the lines, of
~ourse I don't know one from the other.
Q. What I am trying to get at is did you l1ave in mind to
run it down any line, the East line or West line 7
A. Well, I think he told me it w·as a straight line from the
County Road back.
Q. If the road is build as you say, according
page 118 } to the 'vay you build them, it would be equally a.s
good a road as the old road, would it not?
A. Welt I should think so; I should think so.
Q. Did you see any roads running through the woods out
to the public road now?
A. No, just a little cart road, but not used much.
Q. Ho"\V many roads did you see?
A. I don't know, sir, how many.
Q. I don't mean to pin you down-more than one ~
A. I don't know 'vhether it was one road, and that might
have crossed the road hvo or three times; I didn't take any
.account of that.
Q. You went in from the County road?
A. Yes, sir.
Q. Did you go along the entire front of the piece of land
along the County road?
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A. I went from the County R.oad about the direction he
wanted this road to be built-not exactly, but we followed the
old road walking through the woods and kept on that road
part of the time.
Q. Do you not think that the gutter that would be made
by the machine that would build the road 'vould furnish suffirient drainage on the side of it?
A. No, sir, I don't think you could get dirt enough to build the road out of there.
Q. You noticed the character of timber in
· page 119 ~ there, did you not 1
A. Not RO much, no, sir, I saw it 'vas right thick
in there but I didn't notice the size.
Q. Have you ever dealt much in timber, Mr. Gravenor?
A. No, sir, none at all.
.
Q. I believe you said you have no knowledge you can give
yourself definitely about the length of the piece of woodsland, only what Mr. Herman East told you Y.
A. That's all.
RE-DIRECT EXAMINATION.
Q. You went generally through the piece of woods?
A. Yes, sir.
Q. Would it make much difference, so you ran it straight, ·
whether you ran it on the East side or West side or middle
of the woods, so you ran it straight from the cleared land to
the Cl1esconnessex road ~
A. I wouldn't think so ; I 'vouldn 't see much difference
about that. I think the estimate is about the same.
And further this deponent sayeth not.

WILLTAM B. PITTS,
a witness of lawful age, being first duly sworn, deposes as

follows:

DIRECT EXA:NIINATION.
Q. State your name, age, occupation and residence!
A. \Villiam B. Pitts; 69; farming, Onancock.
Q. How long have you been living at Onancock.
A. Nineteen years, I think, about
Q. Prior to that time where was most· of your
page 120 ~ .life spent Y
.A.· On the farm called Onley, on Onancock
Creek.
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Q. Ilow far was that farm on which you lived from the
farm known as Wesley on the .same Creek¥
A. They were adjoining farms; the only thing separated
them 'vas a little stream of water; the cleared land joined
together.
Q. Did you frequently during the time you were living on
Onley in going to Onancock go through the farm known as
\Vesley?
A. Yes, we had a walkway through there.
Q. Do you know 'vhen Captain Crockett bougl1t Wesley\
A. I couldn't tell you the year, Mr. Gunter, but I know
when he bought it.
Q. Did you continue to go through this farm in going ·to
Onancock after Captain Crockett built the ne\v house on the
Creek which he occupied?
A. Ye.s, sir.
Q. Mr. Pitts, ·what was the outlet for Wesley-! mean the
old residence formerly occupied by ,John D. Tyler-out to the
Chesc.onnessex Conuty Road, so long as you kne'v itt
A. Right straight out from the Wesley, up the Poulson line,
and then out to the County Road.
Q. From the old gate at Wesley, then you would go
straight to the Poulson line, that is now occupied by Mr.
ICoskey, isn't it~
A. Yes, sir.
Q. Then you w·ould turn and follow the Poulson line or
Koskey line out to the Chesconnessex road Y
A. Yes, sir.
Q. Did that continue to be the outlet after
page 121 } Captain Crockett built his new house which be
occupied?
A. I think so.
.
Q. At the time you knc'v it, was there any other outlet
for the old Wesley farm but this one you have just described Y
A.. I don't kno'v of any other.
·
Q. Any field roads that you knew about, or anything of
that kind?
.
A. No, sir, I kno'v that yard was all fenced it, 1\{r. Tyler
had back yard and going out from his pound there was a
road right down the side; it was an apple orchard and a road
beside that apple orchard, behveen the orchard and the fen~e,.
and hauling out it seems to me was going out that way and
then you made a turn to go in the main road.
Q. "rn other words, you would go from the pound along
the yard railing until you got to the yard gate?
A. Yes, sir.
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Q. And then would follow out to the Poulson line?
A. Yes, sir.
.
Q. And then on out to the County Road?
.A... Yes, sir.
Q. And you say this continued to be the outlet after Captain Crockett built his new house and occupied it?
A. Oh, yes, sir; I don't know any other as far as I was
concerned.
Q. However, you have not been very familiar with it for
how long?
·
A. Ten or fifteen years.
page 122

~

CROSS EXAMINATION.

Q. Do you know of any arrangement, if any, that Captain
Henry Crockett made in his lifetime for the use of any roads
other than the main outlet that you have referred to-I mean
any roads for the benefit of that part of Wesley that belongs
to Mrs. East T
A. No, sir.
Q. Could you say that there were not other roads that were
used for the benefit of that part of Wesley?
A. None that I knew about, Mr. Po,vell.
Q. You don't know of any roads crossing the cleared land
of that part of "\Vesley for the benefit of ~irs. East's land Y
A. No, sir.
Q. Did you know ho'v Captain Henry had divided the land
up in his \Vill ~
A. No, sir, I did not. I knew Captain Crockett had-I
had walked out there frequently with him, we were good
neighbors, and he would often talk about how he 'vas going to
divide his land, but as far as knowing, I don't know how he
did do it.
Q. There may have been other roads, Mr. Pitts, that your
knowledge didn't take in, might there not?
9. Well, 0 don't know about that, :rvfr. Powell; I used to
go there right much and crossed the field frequently, and if
there was any others I didn't detect them, I will say that.
Q. Did you know what is known as the Boggs' landl/
A. Yes, sir.
Q. Whore did that have an outlet~
A. I think they come out down there around
page 123 } Henry Watson lived there; Captain Arthur
Barnes was the first man lived there and when he
left there he come across the other way. There wasn't
much hauling, but he come across. There 'vas a 'vay built
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aeross that branch across the creek and he used to go out
and come out the main way. lie \Vas the first man was ever
on the Boggs' land that I knew.
Q. Was that the first tenant you remember or the first
tenant Captain Henry had 1
A. It ·was the first tenant \vas ever there off on the Boggs'
land.
Q. There \Vas a new settlement put there, was it 1
A. Yes, sir, that house was moved across the Creek and
Captain Arthur Barnes was the first man lived there.
•.
Q. 'That I \vant to know is did any tenant use this for the
benefit of the Boggs' laud as distinguished from the other
part of the land; did they use the same outlet that you have
referred to as the old outlet for "'\Vesley; if not, what did
they use~
A. I think Henry Watson when he lived there-I don't
know whether it was Henry Watson before Capt. Henry
Watson didn't cross there, he went around the diteh there.
Q. This, ~Ir. Pitts, is the plat that Mr. Ruediger has made
and it sho\vs 1\irs. East's land and Mrs. Pryor's land by actual
courses and distances. Here on the 'Vest side you see is Mrs.
:Nlaggie L. East's land.
A. Show me the Boggs' residence.
Q. That is not on the plat but it is somewhere about here.
Here is old Wesley d\velling house and here is the tenant
house down here. That is on the Creek and this
page 124 ~ is Wesley here 1
A. Yes.
Q. And here is the main riding out way 1
A. Yes. No\v, Mr. Pitts, beginning here at point A, thence
to point B., thence to Point C, and then straight out along
the .John J{oskey line, you say is \vhat you call the old roadwav?

.A.. Y cs, that's the road I knew as being the outlet to the
place.
Q. What I \Van ted to know is: say that the settlement of
the Boggs' land \Vas over here somewhere, I want you to
lJoint out, please what was the outlet for that land 1
A. This is that ravine, isn't it~
Q. I guess it is.
A. I think Henry Watson used to come up there and go out
this ·way somewhere (indicating comes out Eastwardly to the
ravine. thence around the ravine to Z.)
Q. That's a road there now, isn't it?
A. There weren't any road there that I knew; the only
road I kno\v \Vas out to the woods and then it turned and
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went around the edge of the woods, it was no road across that
field.
Q. So from the point here marked Z out to Pine X the
way the road ran and thence along the woods through the
gate out to the old driving in way to point XY
A. Yes, sir.
Q. Do you remember when Jimmy Cobb lived -down here
in this tenant house?
.A. Yes, and old Louis Fosque lived there too.
Q.. After the first tenant Barnes, you say you
page 125 ~ think Henry Watson followed him Y
A. I think so.
Q. Do you recall any later tenants there, any more? I was
just wondering whether you could.
A. Old Nelson Drummond -lived there, I believe he follo,ved Henry Watson, but I won't say.
RE-DIRECT EXAl\IIINA.TION.
Q. 1\Ir. Pitts, you say the outlet a.t that time used by the
Boggs' Farm was to go around the ravine and then follow the
ravine down to the woodsland 1
A. Yes, sir.
Q. And then across the cleared land to the Poulson line and
on out, as you knew it Y
A. Yes, sir, right do'vn there, the woods on this side and
the cleared land down there.
Q. Was the road along the ravine for the Boogs' Farm on
the Boggs' part or on the Wesley part ~
A. It was on the Boggs' part.

And further this deponent sayeth not.
JOHN A. l{OSKEY,
a witness of lawful age, being first duly sworn, deposes as

follows:
DIR.ECT EXAMINATION.

Q. State your name, age, occupation and residence?
A. John A~ Koskey, 566; farmer; Onancock.
Q. Do you own the farm that you now occupy
page 126 } and cultivate¥
.
A. Yes, sir.
Q. How long have you owned this farm?
A. Ffteen years.
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Q. Is this farm that you no'v own a part of the old Poulson
property?
A. Yes, sir.
Q. And does it join the farm known as Wesley, at one time
owned by Captain Henry Crockett Y
A. Yes, sir.
Q. You are then somewhat acquainted with the Crockett
farm, known as Wesley, are you not?
A. Yes, sir.
Q. Did you ever live on We.sleyY
A. Yes, sir, lived there one year.
Q. What residence did you occupy~
A. What they called tlie middle house, between old W esley, and Captain Crockett's building. They went out Old
Wesley 'vhere I lived, that part of it.
Q. Did you live there after Captain Crockett .built his new
house on the Creek and occupied it 1
A. Yes, sir.
Q. Who 'vas living at that time in the old Wesley house?
A .. Mr. Ed. Pryor.
Q. At the time you occupied the little house on the Creek,
what was the outlet from your place out to the Chesconnessex
Countv Road?
·
A. To the Poulson line and then out of the
page 127 ~ gate.
Q. Then from your ·house you would strike the
l'oad leading from the old gate of old Wesley across to the
Poulson line?
A. Yes, sir.
Q. And then on out by the Poulson line to the Chesconnessex County Road?
A. Yes, sir.
Q. What was the road for the tenant· occupying the old
vV esley house?
.
A. As much as I can remember, they drove the same way I
did, coming down to the apple orchard and going out to the
Poulson line.
Q. J:!,ollowing straight from the yard gate to the Poulson
line and then the Poulson line on out. Is that correct?
A .. Yes, sir.
Q. Mr. 1\:oskey, so far as you know, was there ever any
change made in the lifetime of Captain Crockett about this
outlet?
·A. Not that I know of, I only stay<.•d there one year. None
so far as I know. ·
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Q. You were near enough to see the way people came in
and out on this farm Y
A. Yes, sir.
Q. During the lifethne of Captain Crockett did you observe any change in the way the tenants on the Wesley went
in and out from what it was when you lived on there?
A. "\Veil, I don't know if I did; it is about the same. If
they were hauling they 'vent first one way and then another.
Q. If they were hauling from the woods they might come in
any way?
,
page 128 ~ A. That's what I mean. In the driving I never
seen any change; they went the same way as far
as I kno,v, but since I have been living where I am at now,
of course, I don't have much occasion to go through there
after I moved.
Q. But so far as your observation went seeing people passing in and passing out, they used the same old way?
A. Yes, sir.

CROSS EXAMINATION.
(~. "\Vhat year was that?
A. When I lived there?
A. Yes, if you can recall1

A. 1905.
Q. That was some seven years prior to Captain Crockett's
death~

A. Yes, sir. You mean when I lived on the Crockett land 1
Q. "\Vhen you lived down here to the Jimmy Cobb place?
A. Yes, sir, that's about four years after Jimmy Gobb left.
Q. I want you to look at this plat, please, and tell me what
'
land you occupied-what land you rented that year?
A. I cultivated this land here, I think; yes, here is where
I lived up to this ditch. (Witness indicates that portion of
\Vesley lying West of the l{oskey line and South of the line
marked by the center of a ditch n1nning across the land from
point marked W. Northeastwardly to the Chestnut Stump.)
Q. So that you were renting and cultivating and entirely
different subdivision of land from what Captain Henry made
when he divided this up between his two daughters 1
A. Well, I cultivated part of the land that ~{r.
page 129 ~ Pryor cultivates now.
Q. And you cultivated part of the East land Y
A. No. I didn't cultivate any of the East land.
·
Q. Your line 'vas from here up to here 1

_/
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.A. Up to this ditch here, and a colored man tended this
back land, a man by the name of Moses Parker.
Q. So that your tenancy ran Eastwards as far as the land
you own now¥
A. Yes, and I passed the cherry tree and went up to the
next road to the East land it is now.
Q. You had no land to the North of this ditch here~
A. No, sir.
Q. Where was your 'voodsland Y
A. My wooclsland was back here. (Indicating the present woodsland of the Pryor's.)
Q. What was the Western line of the land, the cleared land,
that you rented from Captain Henry Crockett?
A. This line here.
Q. What showed where your line came-wa.sn 't there a
road there¥
A. Y:es, there 'vas a road there; yes, just like it is now.
Q. Didn't you know that that road ran from this point
marked Z by W by Z again, thence out to Pine X, a.nd thence
Eastwardly across to the old right of way-didn't that road
run that 'vay at that time?
A. Yes, sir.
Q. Where did you move after you left W espage 130 ~ ley¥
A. I lived on the other side of the Boggs' farm,
ihe Pitts' farm it is called-part of the Pitts' farm. I moved
from the Bogg.s' place over on the Pitts' land on the other
side of the Boggs' place.
Q. Can you tell us no"r who lived on the Boggs' land at
the time that you lived here on Wesley?
A. ~rr. Jim Sparrow.
Q. James Sparrow?
A. Yes, sir.
Q. Tell us where Mr. Sparrows' outlet was 'vhile you were
on Wesley, if you kno"r?
A. I don't kno'v exactly ho'v to tell you on the map. It was
a big large pine and it 'vas a road round th~e branch followed
this pine and followed the ditch to the woods and then
turned over the branch and 'vent across somewhere here, went
across here to Crockett's field to the woods. (Witness indicates around t1w Eastern line of the Boggs' land out to Pine
X, thence crossing· oYer the road marked on the plat designated pine X to X on the Koskey line.)
Q. You are familiar with the subdivision that Captain
Henrv Crockett made of Wesley between Mrs. East and ~Irs.
Pryor, are you not 1
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.A. Yes, as far as the cleared land is concerned.
Q. That'.s what I mean.
A. Yes, sir.
,
Q. What roads have Mrs. East's tenants been using since
you remember, if any, other than tha.t road down here, A to
C out to the County road, or the old driving in way?
A. They have been using this road.
page 131 ~ Q. That is the road you referred to which is
marked Z toW to l{ toW. Now where does that
road start on Wesley Y
A .. That .started here some,vheres.
Q. Near the pound Y
A. Yes, sir.
Q. Ho'v does it run?
A. Runs down this way (designating the gulley) ran over
the bridge at Z and then it is another bridge at the pine and
turned at the pine across there.
Q. Another bridge you mean here at pine X. You start
here and went downY
A. Yes.
Q. And then around the gulley near the bridge at z·y
A. Yes, that is the first road across the road.
Q. That is the first road so far a.s we see by this plat?
A. There is a. big pine to the bridge, where they had a
bridge to go over to the Boggs' place. They have been using
that road.
·
Q. Do you mean tha.t that is here at point Z, that pine
stands there or does it stand out here near the woodsY
A. This one here.
Q. A.t point Z!
A. Yes, sir.
Q. ·\Ve might call it the middle road then 1
A. Yes, sir.
Q. And went this middle road across there¥
A. Yes, sir.
Q. And then this road continues around the line
page 132 ~ here, does itf
A. Yes, sir.
Q. Out to point X Y
A. Yes, ~ir.
Q. And thence across 1
A. Yes, sir.
. Q. So that in addition to the old outlet from A to 0 and
thence out along you~ line, there are two other roads that
have-there is still·this other road that you have referred to
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starting near the pound and which has two ways across the
cleared land, from Z to Z and from pine X to X here ~
A. Yes, Rir.
.
Q. Were not these roads here across the field, the County
road and the outer road used practically as much for hauling purposes as the driving· in way?
A. Yes, I think they have for hauling purposes.
Q. If Mr. East's tenants happened to be working out here
in this field near the 'voodsland and they wanted to haul
out whatever they were getting up to carry to ship, didn't
they use this road here, or that road there rather than go
around here and come out Y
A. Yes, I suppose they dic1.
.
Q. Ain't. that common sense-didn't they do that1
A. Yes, it is.
Q. Hasn't that continued up until this suit was started, unti1 tl1e the obstruction 'vas put up down there 7
A. As far as I know.
RE-DIR.ECT EXAMINATION.
Q. ·J\1r; J{oskey, did you ever occupy the old
dwelling on Wesley Y
A. No, sir~
Q. Have you ever known the road from the pound following along around the branch out to the wooclsland used for
anything else except for the purposes of hauling shatters to
the pound, or something of that kind?
.
A. Not that I know of; I never particularly noticed. I
have seen them hauling shatters when I was working in the
woodR; that's the only time I sa'v them using it.
Q. I understand you to say that you have known the tenants of MrR. East land in hauling out to the Chesconnessex
road produce from the farm to use the middle road and the
. road ·along the woods sometimes?
A. Yes, I have seen them go out with a load that way too.
Q. If they happened to be in that part of the field and when
no objection was made they hauled right across che road to
the Poulson line~
A. Yes, sir, of course they wouldn't haul to the house a~d
then out.
·

page 133

~~ncl

~

further this deponent sayeth not.
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SIDNEY F. RILEY,
a witness of lawful age, being first duly sworn, deposes as
follows:
DIRECT EXAMINATION.
Q. State your name, age, occupation and residence?
A. Sidney F. Riley, 57 years old; farming; Chesconnessex.
Q. A:re you acquainted with the farm known as WesleyY
A. Yes, some.
Q. How long have you known that farm Y
page 134 ~ A. Thirty-five years-maybe a little longer.
Q. Who owned it 'vhen you first knew it¥
A. 1\ifr. John B. Tyler. .
Q. Did you know the farm after Captain Henry Crockett
bought it?
A. Yes, sir.
Q. Did you know it up to the time of his death?
A. Yes, sir.
Q. State, if you know, what was the outlet of the old W esley house formerly occupied by Mr. John D. Tyler out to the
Ohesconnessex Road?
A. They only outlet I knew 'vas from the old gate right
out to ~fr. Poulson's line then down to the Chesconnessex
road.
Q. Following the Poulson line out to the Chesconnessex
road?
A. Yes, sir.
Q. Did that continue to be the outlet for Captain Henry
Crockett after his new house 'vas built and up to the time of
his death~
.l\.. It did after he built his new house; I lived there after
hr- built his new house to one place and that was the only outlet I knew.
Q. What house did you live at on Wesley?
A. I lived right on the Creek between Old Wesley place
and the new house Captain Crockett built.
Q. The same house lVIr. Koskey occupied at one time?
A. Yes, sir.
Q. The Cobb house?
A. Yes, I moved there after ~Ir. Cobb left.
•·
Q. How long did you stay there?
page 135 ~ A. One year.
Q. What was the outlet for your houseY
A. That road right straight out; that's the only one I had
and the only one I used.
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Q. You would go from your house to the road th_at starts
at the gate and goes straight across to the Koskey or Poulson
lines then out the Poulson line or l(oskey line to the Chesconnessex road?
A. Yes, sir.
Q. That was your way of going out?
A. Yes, sir.
Q. Did you kuow anything about any roads through the
field?
A. Only oue road that divided the land that I tended and
Mr. Pryor tended was the only road that went straight out.
Q,. Do you know ho'v the land is divided uow between Mrs.
Pryor and ::1\'Irs. East~
A. No, sir; I have not been down there lately.
- Q. Did the road you refer to go out along the branch 7
A. No, sir; just a turn row between the two tenants.
Q. Just a turu row between the two tenants was the only
road you knew about at t;hat time?
A. Yes, sir.
Q. How long ago was that?
A. That was in 1892.
CROSS EXAMINATION.
Q. Point out here ou this plat the land you rented from
Captain Henry Crockett when you lived there Y
page 136 } A. I_ tended between here and the new house
right out to the line, right out to this line. It was
divided between me and Daptain Henry's new house and I
tended up to this line, up to Mr. Pryor's line, the road that
went across the field.
Q. Did you go across to the Poulson line~
A. I tended right out to the Poulson line, the main road.
Q. Where ICoskey lived 1
A. Yes, sir; where Koskey lived.
Q. Your cut ran as far East as that f
A. Yes, sir.
Q. I-Iow far out towards the woodsland did it run?
A. It run clear out to the 'voodsland with a turn row that
went up the middle of the field, I judge; it might not have
been tl1e middle of the field.
Q. This plat cloesn 't sho'v at all any such cut of land that
you rented?
A .. I don't know about that, but I kno"r-I lived here. That
is the main place.
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Q. Yes.
A. That's the main place and the road went out soT
Q. Yes, the old drive way.
A. And between it come out so, did.I1 't it?
Q. Yes, that's the way it is.
A. It was divided right across the farm.
Q. Mr. l(oskey had told us that when he lived there he
had up to this line that you see running across this plat from
point W to the cherry stump where it is a ditch.
page 137 ~ Do you remember that ditch?
A. I remember a ditch that 'vent cross ways.
Q. That's it exactly. Did you go beyond that ditch?
A. Yes, I went clean to the woods.
Q. You had a different tend from what John I{oskey had f
A. I don't know what John l(oskey had; I was on this side
and it went out across the ditch to the woods.
Q. How. much of this vVesley land was left for Captain
Henry to tend'
A. He only tended the hill and Mr. Lum Pryor tended th~
balance.
Q. And you had the balance of it?
A. Yes, sir.
Q. Where did Lum Pryor live 1
A. At the old Wesley place.
Q. Who lived on the Boggs land when you lived there 1
A. To the best of my recollection, ~Ir. Pat Mears.
Q. What was Pat's outlet?
A. I don't know, sir. Whenever h_e walked he come rigl1t
through the old Wesley place out his ·drive way. I don't knoiv
nothing about the Boggs land.
Q. Do you remember he drove out through this old drive
way-that the Boggs land used that for a drive way?
A. Would they come out through there?
Q. Yes.
.
·
·
~- No, sir; I don't remember .l1im driving that main road.
Q. You mean to say· that you can't recall and don't know
how he drove out Y
A. No, sir; I aon 't know the outlet out that way; I wasn't
acquainted with it..
page 138 ~ Q. You see this line here that is m~rked across
the land is a ditch running from the cherry stump
·
over to the little glade here Y
A. Yes, sir.
Q. Now, here out. beyond tl1at is a roadway crossing the
cleared land. Do you remember that road,vay?
·

.

.
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.A. Not when I lived there.
Q. Out here next to the woods is another roadway from
pine X to X on Koskey's line. Do you remember that road
out near the foot of the---:A. No, sir.
Q. You can't say any such road existed according to your
recollection 1
A. No, sir ; not while I lived there.
Q. You know nothing of the subdivisions that Captain
Henry made between his two daughters?
A. No, sir.
Q. Nor ho'v the line has been there since it was subdivided 1
A. No, sir.
And further this deponent sayeth not.
LOUIS FOSQUE,
a witness of lawful age, being first duly sworn, deposes as
follows:
DIRECT

EXA~IINATION.

Q. S'tate your name, age, occupation and residence?
A. Louis Fosque; I don't know exactly my age, but I am in

my seventy something; do a little plastering and. brick laying
and tend a little piece of land sometimes.
page 139 ~ Q. You live at Onancock1
A. Yes, sir; I do.
· Q. Did you ever live on the farm known as Wesley, on Onancock Creek, once owned by Mr. Tyler and later by Mr. Henry
Crockett?
A. Yes, sir.
Q. How long ago was that,'Louis?
A. I lived with Mr. John D. Tyler when I was a small boy;
I lived there a while with him; I was hired out there, and then
after that I lived there, and a few. years after that, after I
growed up and got married, I come back again and lived on
ili~a
·
Q. When you came back after leaving, what house did you
occupy?
A. Occupied a little house over the branch there.
Q. Near the woods?
A. Where they call the Boggs place.
Q. On the Boggs farm?
A. Yes, sir.
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Q. The Boggs farm at that time was owned by Mr. Tyler
as well, was it not? ·
A. Yes, sir.
Q. How long did you stay on the Boggs farm?
A. .Stayed there three years.
Q. Where did you move to then?
A. :h-Ioved back out to the gate from .there; it was a house
back there in the woods and I moved out there.
Q. How long did you stay there?
A. Two years.
page 140 ~ QL Where did you go to then?
A. Went over there down to vVesley.
Q. The old Tyler house or home?
A. Yes, sir.
Q. How long did you stay there?
A. I stayed there near six years, but he moved out a room
from there, and the whole time in these two houses I lived
there six years.
Q. Then between the old home of Wesley and the tenant
house that was moved out on the creek, you were there six
years?
A. Yes, sir.
Q. Who owned it at that time?
A. Captain .Crockett.
Q. Did you live there after Captain Crockett built his new
house?
A. Yes, sir; I was there when he built.
Q. Ho·w long after that did you stay there?
A. I don't really remember how many years I stayed there.
Q. No matter. After Captain Crockett moved in his new
house, what house did you occupy?
A. He moved out a house for me to live into and he rented
this house out to Cal Duer 'vhere I lived at.
Q. The house then occupied by you after Captain Crockett ·
built his new house was a little house on the Creek?
A. Yes, sir; right on the Creek, right from that old building.
Q. Not far from the old place 1
A. No, sir; right in the yard, you can .say.
Q. In all these Years that you kntnv Wesley, both before
Captain Crockett bought it and after Captain
page 141 ~ Crockett bought it and built his new house, what
'vas tl1e outlet, the way to reach the Chesconnessex road, in driving from the old place out?
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A. They went out the old road, the old main road, out to
Mr. Poulson's line and went right straight on out.
Q. Then you would drive from the yard gate at Wesley
right straight acros~ the field to Poulson's line~
A. Yes, sir.
Q. That is now owned by Mr. Koskey?
A. Yes, sir.
Q. And then you would follow the Poulson line right
straight out to the Chesconnessex road?
A. Yes, sir.
Q. That was the road that' was always used at the time
you. knew Wesley and lived there?
A. Yes, sir.
Q. Were there any field roads around there, or anything
of that kind?
A. No more than turn ro,vs. I know I tended that two
years, the whole farm.
Q. There were nothing but field roads there so far as you
know?
A. No, sir.
Q. When you hauled from the woods to your pound, which 'vay would you go~
A. Went out this same old road that I first spoke of.
Q. You would go down the same road to your pound?
A. Yes, sir.
CR.OSS EXAl\iiNATION.

Q. Louis, the old driving in way was a single
track road all the time, wasn't it?
A. Well, it was laid off wide enough for two tracks; it was
a row of cedars on each side of the road.
Q. It was a single track road, at the same time?
A. It weren't drove so much, you know; and it was cedars
on each side of the road when Captain Crockett first went
there, but he had them cut down and sawed up into posts.
Q. In all the time that yon have ever known it there has
been only one road way in and out 1
A. Only one~ that's all.
Q. And this road has been a one tract road 1
A. Yes, sir.
.
Q. How many times did you live on the Boggs land after
Captain Henry Crockett bought it?
A. I never lived on it after he bought it; I lived there the
time that Captain George Tyler bought it, I lived there the
page 142 }
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next year, and went on this land where Captain Crockett
bought after I left there~
.
Q. "\Vhen you lived on the Boggs land, what was the outlet for the Boggs land 1
A. The Boggs place Y
.
Q. Yes, how would you get out to the public road Y
A. We come out through the field there.
Q. Whose field 1
~
A. Through the Boggs field and come around the fence
pretty generally, and if we wa11:ted to go through or anything
like that we did use the other road, ~ir. Tuler's main road.
vVe went down by the pound and come straight
page 143 ~ out where the road goes straight out from the
house.
Q. And if you didn't want to go that roadf
A. We went out the other way.
Q. But you had to cross this other farm, that is the other
Wesley land, to get out to the public road Y
A. Yes, sir.
Q. You didn't go out to the public road on the Boggs land,
- did you, all the way out to the public road on the Boggs landf
A. ~o, sir.
.
Q. You couldn't .get out that way, could you Y
A. ~o, sir; no way to get out of there without it's this main
road.
Q. Which road did the tenants of the Boggs land use most
to get out to the public. road, the main old outle·t of Wesley
or the other road across the field-which did they use m·ost f
A. Across the field f
Q. Across the field.
.
A. I don 'f think they crossed the field, they went around
back of the field.
Q. Along the woods f
A. Yes, sir.
Q. That's what I mean; out towards the road f
A. The Boggs land, yes, sir; and then it was another road
in there went through the thicket and come ou.t where this
house used to be in the woods there; they would go through
there sometimes; either one of them they used.
Q~ How lpng was it before Captain Henry died in 1912
that yon-lived at Wesley-how many years?
page 144 ~ A. I don't rightly know.
. Q. That is not important. Were you renting
yourself or we-re you 'vorking for somebody else that rented f
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A. When Captain Henry first come there I was to work for
Mr. Dan Titlow, he lives there.
Q. My recollection is that he was a very indifferent farmer?
A. That's it.
Q. Mr. Dan Titlow, weren't he?
A. Yes, sir.·
Q. Did Mr. Titlow rent any part of that land to carry on?
A. Y:es, sir:
Q. He did?
A. Yes, sir.
Q. What part of it did he rent 7
A. He rented the part that 1-Ir. Crockett bought; yes, I
lived with him.
Q. He rented the whole Wesley farm, did he f
A. Yes, sir; except the Boggs part, because that was sold.
Q. Now, Louis, that wasn't the last time you lived there?
A. No, sir; I was living out to the gate, then I worked for
him two years before Captain Crockett come there.
Q. What I want to know is : did you live on the land, W esley, after Captain Henry bought it 1
A. Yes, sir; I was living there when he bought it.
Q. Were you working for somebody or did you
page 145 } rent it yourself¥
A. I was working for Titlow at that time and
then when Captain Henry bought it I worked there for him
one year and· then he set me up to farming on it.
Q. Where did he put you up, at the home place?
A. Down at the old Wesley place.
Q. How much land did you have there?
A. I had all of it.
Q.. How long did you stay there?
A. I stayed there six years.
Q. And tended all of the laud of vVesley V
A. No, sir; not all the time; he divided it up after so many
years; he had two more farmers there except me.
Q. Who 'vere they?
A. One was Nick Parker.
Q. Where did l1e live?
A. On the bend there makes out there to the place called
beach.
Q. Who was the other one?
A. Abe Beckett.
Q. Where did he live?
A. Out to the place where I just told you I lived, out to
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the woods, when I left the Boggs place he moved there and
tended part of the land.
Q. What part did you have then1
A. I tended the part next to Wesley down to this house,
down next to the Creek where I said he moved out there.
Q. Did you go all the way across to the Poulpage 146 ~ son line, too 1
A. No, sir ; I didn't go clean across there then,
because 'he had built liis house then and this fellow Nick
Parker he tended the part out next to the new house and I
tended next to him and out back of him towards the middle
gate next to lYir. Poulson's.
Q. After you left then, did you ever live back on Wesley
again~

A. No, sir; I used to work there for him sometimes.
· Q. But never tended any of the land yourself?
A. No, sir.; not any more after that, but he offered methough all I could make off of that farm for another year if
I would come back again. You will know whether he liked
me or not; he offered me that certain to come back again.
J:Ie was a mighty nice man, that Captain Crockett was, a nice
man. In the whole six years I lived there 'vith him I never
seen him mad in my life.
·
Q. Did you know anything about the way he dhrided up his
land between Mrs. East and Mrs. Pryor?
A.. Nro, sir ; I did not, he he said he was going to give this
place to Mr. East's wife-he said he was going to give that
to her.
Q. The piece lYirs. East did get he said he was going to ~rive
her?
A. Yes, sir.; he said he was going to give her that.
Q. You don't know how many years it was before his death
that you moved away?
A. No, sir; I don't really remember.
Q. Do you remember any roads crossing the field, the
cleared laud 1
A. No, sir. They used to have turn rows and such as that
across the field, then he did have a road where he used for
wheat stacks. These old timey folks used to stack their wheat,
but it is only one place-they had a place to go
page 147 ~ out there.
Q. They had a road across 'vhere the tenants
from the Boggs land came out around the woods, didn't theyt
A. Yes, that went out that way.
Q. You do remember thatt
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A. Yes, sir.
Q. You don't know anything about the platY
A.- Not much.
Q. I want you to tell the roadway the Boggs land used to
get to this Chestnut Stump road 1
A. They went out this same road that went out from the·
old VV esley place.
Q. All the time?
A. Yes, sir.
Q.. How would they get across there from the Boggs land
to Wesley-there was a little glade in there, wasn't it?
A. No, sir; it was a big ditch run up there; I cut that ditch
out for Captain Crockett; yes, sir; some ~f the last work I
done after I left the farm; cut that ditch out clean to the
swamp.
Q. Where would the come across to Wesley!/
A. They had a bridge across there from the Boggs land
and would go . and come out that woods and come to this
woods ; there was two roads there.
Q. Then out near the woods?
A. Yes, sir.
Q. They had to come across from the Boggs land over this
road here. flow did they come from there-how was it they
got across there-where did they cross 1
page 148 } A. You mean down towards the. old bnilding1
Q. What I am trying to get at is this: 'vheu
the tenants of the Boggs land got ready to drive out to OnancockA. Yes, sir.
Q. -how did they get out there to the roads t Did they
takeA. They 'vent out from the old Boggs place, they 'vent right
straight out along this here ditch until they got out to the
'voods and when they got to the woods and then turned around
that fence-it was a fence there then-and come across to
this old road.
Q. That's right¥
A. Yes, sir~ that's 'vhere they went.
Q. That is all the outlet you knew for the Boggs land¥
A. Yes. sir; without when they come through and went
through old Wesley.
Q. They could come across here 1
A. Yes, sir; next to that branch.
And further this deponent sayeth not.

124

Supreme Court of Appeals of Virginia.

E. W. }IARS'H,
a witness. of lawful age, being first duly sworn, deposes as
follows:
·
DIRECT EXAMINATION.

Q.
A.
Q.
ett¥
A.

.State your name, age, occupation and residence?
E. W. ]/farsh, 57; farmer; Onancock.
Did you marry a daughter of Captain Henry L. Crock-

Yes, sir.
Q. Who now owns, I believe the farm known as the Boggs
farm, which lies ju.st west of Wesley, does she not?
A. Yes, sir.
page 149 ~ Q. How long, Mr. Marsh, have you l{nown the
farm that Captain Crockett owned called "\Vesley1
A. Forty years.
Q. Did you know it prior to the time Captain Crockett
bought itT
A. I probably may have heard about it but I dicln 't know
anything about it until I commenced to visit his house to see
my wife, it is now.
Q. Did you -know the farm after Captain Crockett built
the new house on the Creek, which he occupied f
A. Yes, sir..
Q. State, if you know, what ·was the o:ntlet as you have
known it to that part of the farm no'v owned by Mrs. East
coming from tlie old Wesley residence out to the County
road?
A. The only one .I knew anything about at that time went
to that Poulson line and across the field; or, that's the way I
went in there.
Q. In other words, the outlet as yon knew it 'vas from the
old Wesley yard gate to the· Poulson line or l{oskey line and
then from the Poulson or l{oskey line thence along the Poulson or Koskey line out to the Chesconuessex road. Is that
correctY
A. Yes, sir.
Q. Did that continue to be the .outlet for the old Wesley
after Captain Crockett built his new house?
A. As far as I know, when I was going down there.
CROSS EXA].tiiNATION.

Q. Will you refer to this plat made by Mr. Ruediger? Have
you noticed it before?

I
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A. No, sir.
You will see that you are looking southwardly and the plat shows just how the land lies. You are
at the edge of the woods.
A. Yes, sir.
Q. Here beginning at point A, thence to point B, to C, and
thence to the Koskey line, is the old roadway you refer to 1
A. Y:es, sir.
Q. You see here from point vV eastwardly to Cherry stump
is a ditch Y
A. Yes.
Q. Are you familiar with that f
A. Yes.
Q. To the north of this ditch is a road you see extending
from Z to W to W?
A. Yes.
Q. Then out here near to what seems to be the woods is
another road from pine X to X on the l{oskey line. Are you
familiar with these roads Y
A. Yes.
Q. How long have you lmown them 1
A. Ever since I have had charge of the Boggs farm.
Q. Take your pencil, please, and if ~Ir. Gunter agrees, put
down as nearly as you can about where your settlement is?
A. I should say the settlement would be about there.
~Q.

(Place referred to marked

~~

on the plat.)

Q. What is the outlet that you have been using, and your
tenants, since Captain Henry's death and before as long as
you remember, to get out to the public road 1
A. I only know these roads since Captain
page 151 ~ Henry's death; because I was not familiar with
that land back there, but when my wife come into
possession of the Boggs farm I took charge and began to
tend it. Now the road that has been used from the Boggs
farm that way they went where they pleased; they come down
here and very often they would go across here. (Indicating
the site of the Boggs settlement as ~f .and from thence on
the Boggs land around the branch to point marked Z, then
crossing. Wesley over the road from the last point to l{
toW.)
Q. Was there any otherA. (Interrupting.) At the same time we kne'v that that
was not our outlet,. but that our ou.tlet was the one out to
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the woods, and I have told Herman to stop· my tenants from
hauling across this middle road, because I didn't think it was
right.
Q. The road out to the woods is the one de signa ted pine X
to X on the Koskey line 1
A. Yes.
Q. So far as you know, has there been any outlet to the
public road from your own land f
A. No, sir.
Q. I will ask you this: of course, you are familiar 'vith the
dividing line between l\irs. Pryor and ~Irs. East marked here
on this plat 1
A. Yes.
Q. What outlet have 1\'Irs. East's tenants b~en using when
they would be out here in the field getting up produce, potatoes,. or whatever it might be, to haul to Onancock or haul
to market¥
page 152 ~ A. I have seen them use all of them, all the
roads. I have seen them use this road (indicating
road out near the 'voods) and this road (meaning the one between the last road and the ditch) and this one (meaning the
old road).
Q. Mr. Marsh, when the hauli.ng was out her were not these
roads, either one or the other, used in preference to going
back here, as a common sense propositiont
A. Why, certainly; that is just why we used this road for
convenience. You see if we were digging potatoes up to the
house there was a bridge and we come right straight out,
and if we were beyond the Boggs farm 've would come out
this way.
Q. So you used them as convenience dictated 1
A. Yes, as convenience dicta ted.
Q. Refer to this plat again, if you please, sir. There is a
toad here beginning down near the point or not far from
the old tenant house known as the Jimmy Cobb house-you
know it -by that name?
A. Yes.
Q. And thence extending by Z to W to Z out to this road
first road across the field north of the ditch. Are you familiar
with that road 1
Q. How long have you known that?
A. I have known it ever since I have been down there tending this farm.
And further this deponent sayeth not.
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page 153}

Q. Mr. East, what is the length of the woodsland of your mother going from the Chesconnessex Road to her cleared land 1
A. Around 745 steps, I make it, as near as I can come to
yards I wouldn't say accurately. That's what I estimate it
to be.
Q. How wide is the woodsland of 1\Irs. lVIarsh out beyond
that part of the Boggs farm which lies out to the County
Road; I mean the width between your mother's land along
the County road and the Vv esley property along the County
road¥
A. From the center of the line to the center of the ditch is
twenty feet and three inches.

And further this deponent sayeth not.
At this point the Plaintiff rests.
State of Virginia,
County of Accomack, to-wit:
I, James C. J\tlelson, a Commissioner in Chancery for the
Circuit Court of Accomack County, Virginia, do hereby certify that the foregoing depositions were duly taken before at
tl1e the time and place mentioned therein.
Given under my hand .this 26th day of June, 1926.
JA~IES'

C. MELSON,
Commissioner in Chancery.

Costs: J. C. J\tielson, Comr., for deps., $75.00.
page 154 } Virginia :
In the Circuit Court of Accomack County.
James H. East and Maggie L. East, his wife, Herman L.
East; J. Howard and Susie E. Robbins, Plaintiffs,
versus
J. Edward Pryor and Dolly V. Pryor, his wife; J. Harold
Pryor, Lacy Vincent and Eliza Vincent, Defendants.
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In Chancery.
Present: Mr. B. T. Gunter, Attorney for the plaintiffs;
.Mr. S. K. Powell, Attorney for the Defendants.
On this, the 24th day of June, 1926, the following deposi,tions were· taken on behalf of the defendants, at the Court
}louse of said County and State.
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FRED E. RUE-DIGER,
called herein as a witness, having been first duly
sworn, 'testified as follows :
DIRECT

EXA~1INATION.

By Mr. Powell:
Q. State your name, age, your occupation and residence.
A. Fred E. Ruediger; 63; County Surveyor; .A.ccomac.
Q. How long have you been County Surveyor of Accomack
County?
A. Twenty-seven years.
Q. Did you know Captain Henry L. Crockett in his lifetime?
A. Yes, sir.
Q. Are you acquainted with the real estate lying on the
north side of Onancock Creek and near Onancock 1
·
A. Yes, sir.
·
Q. I{nown as "Wesley" and the "Boggs land" whicl1 be
left?
·
A. Yes, sir.
.·
Q. Have you made any survey recently of the tract known
as "Weslev" 7
A. Yes, sir.
Q. I hand you a blue print and will ask you to state what
that isY
A. That is a survey of the farm known as "Wesley" made
at the request of both lVIr. Pryor and lVIr. East in August,
1925.

Q. This is a duplicate of. the plat which is filed with the·
plaintiff's bill, is it not Y Give the northern-general northern and southen1 boundaries of this tract?
A. It is, I would say it is bounded on the south by Onancock Creek and on the north bv the "Neck road".
,page 156 ~ Q. Do you know what that" road. is commonly
called?
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A. Yes, the ·Chestnut Stump Road.
Q~ A public road f
A. Yes, sir.
Q. On which side of the Wesley tract does the Boggs land
lief
A. It lies to the westward.
Q. Immediately adjacent?
A. Adjoining it, yes, sir.
Q. Do you know how far the Boggs land extends north and
south?
A. It extends in the same way from Onancock Creek to
the Chestnut S'tump road.
Q. This plat sho~vs the sub-division of Wesley between
.~Irs. Maggie L. East and her children and Mrs. Dolly V.
.Pryor ana. her children f
A. Yes, sir.
Q. The East land lying to the west f
A. Yes, sir.
-· Q. Does this survey show the survey made by Captain
Henry L. Crockett f
A. I understood it was the sub-division as made by· him.
Q. I mean under his will f
A. Yes, sir.
Q. Will you look at this blueprint and state what is the
public road frontage of each tract?
A. Mr. Powell, I haven't given it on the plat for some
reason, but I believe I could measure it.
Q. If you please, do so.
page 157 ~ A. It 'vould be approximately right. The frontage on the road of the laud belonging to Mrs.
Maggie East 'vould be approximately five and one-half chains.
-Give me a piece of paper and I will calculate .that (calculating). Be approximately one hundred and twenty-one yards.
The front of Mrs. Pryor's would be approximately four and
six-tenths chains, which would be about one hundred and one
yards.
•
Q. Are you able to say what is the frontage of the Boggs
.land on this Chestnut Stump road~
A. No, Mr. Powell, I don't believe I measured it at the
time, but it is very narrow.
.
Q. Will you please examine your plat and point out the
different roads on this Wesley tract f
, A. · There is first one road along the eastern line ·of the
tract running from the yard out to the County road the full
-very near the full length of the farm. There is another
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road leading from the barn-yard of the place where Mr.
Pryor lives now running in a northerly direction across the
field and runs into a road coming from the Boggs land and ·
this road coming from the Boggs land runs into the first
road I- spoke about; then there is another road leading from
.the tenant house on the 1\!Irs. East farm near Onancock Creek
in a northerly direction running across the land and crosses
a -gully.
Q. On my plat I have undertaken to designate this point.
A. Oh, yes, sir. We will begin at Onancock Creek run. ning to point 2, 3, 4, 5 thence across .the tract to point 6 and
7 into the first road I spoke about. Then there is
page 158 ~ another road leading from the main place of W esley in an eastwardly direction across the farm
into the road I spoke about first. Then there is a short roadway from what is called the Johnson lot running into the
last mentioned road. Then there is a field road running from
the main place of Wesley in a northerly direction towards
the branch, then in an easterly direction along the branch
until it hits the other road at point three. I believe these are,
all the roads I spoke about.
Q. Referring now more particularly to the road you mentioned which begins near what is marked on your plat as
''Tenant House'' tl~ence running northerly by point 2, 3, 4,
5, 6 and 7, out to the road which you first referred to I will
ask you whether or not that at the time of the survey was a
plain, open and visible road Y
.A. Oh, yes,. sir; it was good as any of them.
Q. I don't suppose, Mr. Ruediger, you l{now how long that
road has been there, or could undertake to say~
A. No, sir; I don't know anything about it.
Q. Since the time you made your survey have you again
been over this land, cleared and 'voodland?
A. Yes, sir; I was over~ there about a month ago.
Q. Did you then examine the land and the course of this
last mentioned road carefully¥
A. Yes, sir.
Q. Also the woodland 7
A. Yes, sir.
page 159 ~

l\ir. Gunter: What do you mean, "the last mentioned road'' Y
l\ir. Powell: Th_e last mentioned_ road by bounds.
Q. Is that as good a road as a.ny of the roads on the land f
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A. It looked to be so that day, Mr. Powell. I drove all
around there with my car. That is a better road than this
one (referring to the road from point 8 on the public road
down to the residence of J. Harold Pryor).
Q. There has been testimony of some witness or witnesses
for the plaintiffs to the effect that here at point 3 there is a
low place ; will you be kind enough to explain what is the
character of the land at that pointY
A. It is not a low place. It is a bridge across a ditch1
there. It is not-it is possib1y a little sandy on each side.
·. Q. What I mean to get at, is it a character of land you
'vould call lo,v, boggy and marshy 1
A. No, sir.
Q. From point 3 or northward of point 3. to point 5 is
there any method of drainage of this road?
A. Yes, sir; there is a. ditc.h right alongside of it.
Q. From point 5 by 6 to point 7, what is the character of
the land, or the soil~
A. Well, it is about like the average land around in that
neighborhood. There i.sn 't any difference.
Q. Have you gone over the wood-land more particulady to
tell the elevation of the whole, that is to say, the Pryor land
and the east land, too?
A. Well, yes, sir. There is no difference in the .altitude
in the whole section.l.. taking in the tract laying to the east
and the Yitts land and all; it is about level land.
page 160 ~ Q. You mean the John Koskey land?
A. Yes, sir.
Q. Without undertaking to go into the matter of expense
of constructing a road over the East land out to the public
road, is there anything in the character of the land that
would prevent the building of just as good a road as the road
· over the east side of the Pryor land 1
A. The whole place is bad for road building. A road in
one place would be as good as another. Neither one would
make a very nice road.
Q. I understand you to say that a road over Mrs. East's
land can be made just as good as a road or the road over the
Pryor land?
.
A. Yes, sir ; there wouldn't be any difference in the land.
Q. I don't kno'v whether you know, l\tir. Ruediger, but I
:will ask you any way, whether you have any knowledge .of
the on tlet of the Boggs land?
A. As far as I know it hasn't any except across this land.
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CROSS EXAMINATION.

By Mr. Gunter:
Q. The Boggs land extepds out to the Chestnut Stump
.County road exactly as the other two tracts, does it not~
A. Yes, sir.
Q. The road which you have described to Mr. Powell as
from 2 to 3 is where the dividing line is, is it not, between
Mrs. East and lvirs. Pryor 1
A. In part, Mr. Gunter.
page 161 ~ Q. This is nothing more or less than a turn- ·
row of the dividing line, is it, ~£r. Ruediger?
A.· No, sir. Mr. Gunter, it looked like a road at that time.
Q. Single track road¥
A. Yes, sir.
Q. You don't know how long it has been there, do you 1
A. No, sir.
Q. The road you described as the second road is not marked
on the plat, but I will ask you to mark it; ~Ir. Ruediger
from there to there (witness indicates on map) which has
now been marked from" A" to "B" to" C", is this road not
entirely on Mrs. Dolly V. Pryor¥
A. Yes, sir.
Q. What is the outlet, if any, from the piece of land known
as Johnson Hill no'v marked on your plat "J. H. East"?
A. It has an outlet to a field road.
Q. Please mark ·it by letters?
A. It has an outlet· to the road leading from "1" to the
Koskey line. Suppose we mark it '' F''?
Q. Beginning wh~re and striking the road from '' 1'' to
"F'' at 'vhat point?
A. At the point called "K".
Q. Beginning where f
A. At the northea·st corner of the east line it runs out and
hits the road leading from "1" to "F" at the point "K" on
plat.
Q. Yon have just referred to this line as northeast corner of the east line, that is the lot known as the Johnson
Lot?
.
A. Johnson Hill ; yes, sir.
page 162 ~

RE-DIRECT EXAMINATION.

By ~Ir. Powell:
Q. Without meaning to detain you, but to make sure, I
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want to ask you this question: So far as your observation
has gone is there anything in the character of the land that
would make the road beginning at the point near the tenant
house, thence by point "2 ", "3 ", "4" and "5" any more
difficult ·to keep up as a good road than any other road on
the land?
A. I don't think so, Mr. Powell.
RE-CROSS EXAMINATION.
By Mr. Gunter:
Q. The fact is you can build a road over one part of the
land as well as you can over the other?
A. Yes, sir; as far as the land is concerned.
~fr. Powell: The plat referred to in the testimony of the
foregoing witness is the plat filed with the answer.

The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.
~

J. EDWARD PRYOR,
called herein as a witness, having been first duly
sworn, testified as follows:

page 163

DIRECT EXAMINATION.
By Mr. Powell: .
Q. What is your name, age, o~cupation and place of residence?
A. J. Edward Pryor; 54; farming; Onancock, Virginia.
Q. Who was your wife?
A. Captain Henry Crockett's daughter.
Q. How many children did Captain Henry leave at his
death Y·
1.\.. He left three and a granddaughter.
Q. The grandchild is not in any way interested in this
pr_operty here, is she 1
A. No, sir.
Q. Who did these three daughters marry 1
A. Mr. Edward Marsh; J. H. East and myself.
Q. What is the name of 1\fr. 1\fafsh 's wife 1
A. Nellie W.,-that is what they call her.
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Q. What farm land did Mrs. Nellie W. Marsh and her
children take under the will of her father?
A. It is known as the Boggs farm.
Q. Did you hear the testimony of :Nir. Ruediger while ago?
A. Yes, sir.
.Q. This plat now before you and about which he testified
is familiar to you, is it not?
A .. Yes, sir; I have seen it a few times. It all looks natural
to me.
Q. Where does the Boggs land lie on this? .
A. It lies to the westward of 1\tirs. East's land.
page l64l ~ ,Q·. And immediately adjoins the East land,
does it not?
.A.. Yes, sir.
Q. And like the Wesley tract the Boggs tract extends from
Onancock Creek northward to Chestnut Stump road Y
A. Yes, sir.
Q. Do .you recall the year you were married 1
A. I don't know. I have been married about thirty-five
years, I think 1\IIaybe my son knows.
Q. Well, that is not material. About thirty-five years?
A. Yes, sir; I should think so.
Q. You have examined this plat to see whether or not it
correctly gives the dividing line showing your wife's part of
Wesley and Mr. East's wife's part of Wesley?
A. Yes, sir; I have examined it and that shows it..
Q. That shows it correctly, does it?
A. Yes, sir.
Q. How long have you known this Wesley tract?
A. ~Ir. Powell, as near as I could come to tell you it is
between thirty-seven and thirty-eight years ago my father
moved to it.
Q. You were then about fifteen or sixteen years of age?
A. Small; somewhere about that age. I was mighty young.
Q. 'Vhat was your father's name?
A.. Columbus.
Q. Did you ever live on the Wesley tract before you were
married?
A. Yes, sir; I lived there with my father. I
page 165 ~ don't kno'v exactly how many yearE! ; I think,
about three years I lived with him.
Q. Point out where it was you lived?
A. I lived right here to the old Wesley house (indicating
the old '\Vesley house).
.
.
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Q.. What part of Wesley did your father cultivate at that
time?
A. He cultivated the land Mrs. !.tlaggie East now owns.

Q. There is shown on this plat a road starting near the tenant house, running by points 2, 3, 4, 5 on which you contend
is a roadway thai has been used for and is the proper ·roadway for Mrs. East's land out to the public road.
A. Yes, sir; that is the one I have always used and the
one that was used when I lived to it.
Q. Was t~t roadway at the time you first went there with
your father an open and used roadway f
A. Yes, sir.
Q. What was the condition of the road as compared with
the other road which plaintiffs say is the old road 1
A. ~{r. Powell, I didn't see any difference. We always
used this road; it was more convenient to our 'vork, it was
more convenient to the woods or any work we had to do, or
hauling or digging or planting our stuff. It was convenient
·
to go on to market with our stuff.
Q. Where did you haul your stuff at that time to market?
A. To Onancock.
Q. Shipped via vessel or boat f
A. Some by vessel and some by boat.
page 166 ~ Q. There was not so much hauling at the railroad at that time?
A. No, sir.
Q. When you say the road 'vas a more convenient road do
you mean it was more convenient in hauling your stuff to
shipping point?
A. Yes, sir. I didn't truck but a very little at that time.
l\1:ost all of my land at that time was -out over the ditch from
there to the 'voods.
Q. You say out over the ditch?
A. Yes, sir.
·
Q. When you say out over the ditch point out what ditch
you refer to¥
A. Right here (indicating on the map ditch from point
"3" across the field to cherry stump). There was an apple orchard. All of this was in an apple orchard.
Q. All of this; what do you mean by that f
A. This block of land right here (indicating block of land
lying to the west of the road between points 2 and 3).
Q. Where did you move after that time? How many years
clid you say it was f
A. I was single then. I lived with 1\Ir. Jim Cobb. I moved
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from my father, stopped 'vorking for my father and I lived
with Mr. Jim Cobb nearly a year.
Q. "'\Vhere did Mr. Cobb live?
A. On ~1:r. John Rogers' farm near ·Finney's Wharf.
Q. What I am trying to get at is when did you again come
back to live at Wesley T
A. After I was married. The first year I lived
page 167 ~ at this small tenant house which is Mrs. ~{aggie
East's now (indicating house marked "Tenant
House'·' near creek). I lived there one year.
Q. What land did you cultivate then?
A. I cultivated all this land right in this block of land (indicating south of ditch and west of l{oskey land). Yes, sir,
I tended up to the Koskey land.
Q. How long did you live there in that houseT
A. One year.
Q. What roadway did you use at that time?
A.- I us.ed, if I was going in. the woods or going to haul I
used both at that time, Mr. Powell, but I used this road
mostly at that time. Hauling all of my manure and all of
my wood, I went this way (indicating).
Q. Suppose you were going to market or going to Onancock?
A. Leaving here I 'vent out this way, right down by the
ditch.
Q. Now then, did you live on Wesley later on T
A. Yes, sir.
Q.. When was that?
A. vV ell, when I left from the creek, this small tenant house,
I moved to N ~rthampton on Nassawaddox Creek. I lived
there two or three years and I moved back to the old Finney
farm across on the opposite side of the creek.
Q. Meadville?
.
A. Yes, sir. I stayed there three years and moved back to
the Boggs farm. I stayed one year then and back to old
Wesley and stayed twelve to fifteen years.
Q. Where did you locate then?
A. Old Wesley.
page 168 ~ Q. And lived there how long Y
.
A. Twelve years any way to·the old Wesley.
Q. Were you married before or after you came back froiP
Northampton f
·
A. Before. I was married when I lived at this house on
the creek.
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Q. So the first full year of your m·arried life was spent in
this little tenant house 7
·
A. Yes, sir..
Q. During the last period of twelve years or more you say
you lived at the old \Vesley what land did you cultivate·?
A. The same land; the same as she owns now.
Q. S'o that you had a different tenancy when you came back
·
this last time~·
A. Yes, sir.
Q. Now state what roadway you used then for hauling your
produce to market or going out to the public road 7
A. I always used this road that comes out adjoining the
Boggs land (indicating road beginning at point 2 by points
3, 4, 5, 6, 7 and out to the public read).
Q. Did you ever live on the Boggs land·f
A. One year.
Q. Do you know who lived at Old Wesley the year you liv.ed
on the Boggs laud and were you married then f
A. Yes, sir; I was married then. I believe Nelson Drummond lived there.
.
Q. Do you know who went out from the Bog.gs
page 169 ~ land 'vhen you moved in Y
A. Noah Wise.
Q. A colored manY
A. Yes, sir.
Q. What outlet did you have for the Boggs lana-what outlet to the public road did you have when you lived on the
Boggs land?
A. I used the Boggs land coming out the· way. they have
described it down by this ditcl1.
Q. To point "4"?
A. Yes, sir; down to point 4. What is this right here Y
Q. "5".
A. Down to point '' 5 '' and then acro.ss this end and sometimes going out, if I was going to Chesconessex there was a
small woods road that went through here, and I have gone
through on a road-cart. I have gone through here. There
was a woods road through there at that time.
Q. You don't know 'vhose land that was on Y
A. It was part on the road-it is part now on East and
part on me.
Q. You mean at that time there 'vas a woods road running
tl1rough the land out to the Chestnut Stump road?
·
A. Yes, sir; and the biggest part on Mr. East.
Q. Who owned the Boggs land at that time?
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A. Captain Henry Crockett.
Q. Did that have any outlet of itsself to the public road?
A. I don't think so, sir.
Q. So to get out you had to cross vV esley?
A. Yes, sir.
Q. Can you tell us how much front Captain
page 170 ~ Henry left for the Boggs land on the public
road?
A. I have stepped it by steps. I counted between twenty
and twenty-one feet it looked like.
Q. You can swear that is accurate, can't you?
A. No, sir; I cannot. It is near. I cannot say just how
much it is.
Q. When you were telling us about the outlet on the Boggs·
land a moment ago you said it passed by point four. Look
here on this plat a point four; there is a road that Mr. Ruediger mentioned which runs across Wesley from side to side
out to the straight road in from the Chestnut Stump.
A. You mean this road (indicating)'
Q. I do.
A. I have used that, too.
Q. When you lived at. the Boggs land t
A. Yes, sir.
Q. Who else has used itt
, A. Everybody near about it that comes in and out. Mr.
Marsh has used it and 1\fr. East has used it.
Q. Where did ··you move after you left old Wesley 6/
A. I moved in town about a couple of years ago. I still
had "\Vesley rented; carried on through a colored man.
Q.. Who was he t
A.. John Gunter. He is dead now.
Q. Where did you move then?
A. Back where my son is living now.
Q. That is to say where Captain Henry's main
page 171 ~ residence was?
A. Yes, sir.
Q. Was he living then Y
A. Yes, sir.
.
Q. When did he die; that year?
A. I lived there one year and he died the next ~{arch starting into the second year.
Q. What is the size of the ·roadway 'vhich the plaintiffs
call the old roadway and contend is the proper roadway for
Mrs. Ea~t's land, that is to say, commencing at point "8" at
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the Chestnut Stump Road, running down "to point '' F'' a:pd
then turning and running westward to point '' 1'' f
.
A. It is a one track road and has always been. I have
kno·wn it for thirty-seven years and it has never been any
other since I have known it.
Q. What is the- size of the road beginning near the tenant
house, running by point 2, 3, 4, 5, 6 and on 1
A. It is about the same, one track road.
Q. During the time you have known this road I last referred to has it been as -good as any other road on Wesley
farmY
A. Captain, I should say it has been better.
Q. Have you any reason for that¥
A. Yes, sir.
Q. WhyY
A. There is a ditch that went from point "3". Starting
from there a pa.rt of this 'vas gully and kept that road drained
all the time. The water could not stand there.
Q. Do you know of anything in the character
page 172 ~ of the land why this last mentioned road which
you and your wife and children contend is the
proper road for old Wesley cannot be kept in as good condition and as good a road as any other road on the land~
A. Why, sure, it can.
Q. vVhich had the most frontage on the public road, that
is, at the Chestnut Stump road 1
A. 1\irs. East had more frontage.
Q. -Are you familiar with the woodland of Mrs. East and
your wife's property here 1
A. Yes, sir I have ral{ed and pulled and hauled all over it
for the last thirty-seven years.
Q. From your experience-while you are not a surveyoris there any difference between the elevation of one side and
the other?
A. I am going to say this, 1\Ir. Powell, this land right here,
this piece of land of Mrs. East ,.s out next to the road is the
highest piece of land until you get up near the field. I see
no difference in the balance, but when you get near the road
it is a little higher, if anything, than ours.
Q. Mrs. lVIarsh came in actual possession of the Boggs land
when her father died 1
.A... Yes, sir.
Q. And she has been in possession ever since 1
A. Yes, sir.
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Q. Ned Marsh and his family have never lived there, have
theyY
·A. No, sir.
Q. Now; say what is the outlet since Captain
page 173 ~ Henry Crockett's death that the Boggs land has
. had, used and enjoyed up to the present time Y
Mr. Gunter: Question objected to because it has no material bearing on anything in this case.
A. They have used the road running down by the side of
this ditch.
Q. From "4" to ''5"?
A. Yes, sir; all the way down, and then they have gone
across the "pine" road right across the field out to the road
that joins ~he Poulson land. They have used both roads.

Mr. Gunter: Motion to strike out the answer for the reason given above.
Q. So they ha-ve used both the outer cross roads?
A. Yes, sir.
Q. It is charged in the bill in substance that you agreed to
the use and enjoyment by Mrs. East and her tenants of the
old roadway from point '' 1 '' to point '' F' '· and thence out· to
the public road for a fong time.
A.·MeY
Q. You.
A. Never in my life did I ever agree for them to use it.
They used it.
Q. Why is it you didn't stop it before it was stopped by
your son7
A.. Mr. Powell, as near as I could tell you it was kind of a
family affair, and at that time after Captain died the traffic
wasn't great like it is now, I mean by trucks and automobiles.
It was nothing hut light wagons and carts and didn't do any
damage to the road at that time of any amount,
page 174 ~ but the last few years the heavy trucks and automobiles continually n1nning up and down
this one track road it tears it up so I cannot get in and out
in the winter time and in the mornings I have found ;my stuff
torn up where they would meet one another in the road, rein
out on my stuff, and go along a little farther you would meet
where they met another and reined right out. They were
night drivers; but I spoke to them where I saw it in the day
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time. I let it go on from time to time until it got to the time
it had to come to a stop. I could not put my fertilizer and
things out what I 'vould have to stop and move my stuff to
keep it out of the way of the traffic coming in and out there.
Q. It is also chargedin the. bill that since Captain Henry's
death you and Mr. James H. East have worked the road or
drive-,vay from old Wesley gate at point "1" to point "F"
and thence out along this road towards the public road; and
I think you heard l\II1·. Buck East-:~ifr. James ·H. East and
possibly other witnesses for the plaintiff testify about this.
A. I never had any recollection of him sticking a plow
anywhere here.
Q. You mean here (indicating)? .
A. I mean starting from the Wesley gate down to point
"F". He might have 'vorked that piece up to my line here
(indicating point "1" to "2 ").
Q. Do you have any recollection of any work that you and
J.\lfr. East have done together or any work he has done on any
part of this road here, if you can, say so!
A. No, sir. I kept up bridges and kept it all up myself;
stone pots and made two stone bridges.
Q. Yon are referring to improvements on the
page 175 } road running from where your son now lives out
to the County Road?
A. Yes, sir, that is the road I am speaking of.
Q. It ha.s been called to my attention that I perhaps failed
to ask you ·what road your father and his tenants and employees used; your father and his hands used at the time he
lived at old Wesley?
A. All the time I was with him,-I lived with him three
years before I was married and then lived at this house right
on the creek that adjoins the land of old Wesley; that made
it four years then, and I visited backward and forward there
at time.s. He used this road all the time, this road
that joins the Boggs' land (indicating road beginning near the tenant house and by points 2, 3, 4, 5, 6, 7 and
on out).
Q. Did you ever have any orders from Captain Henry
Crockett in his lifetime while you lived on what is now the
East land as to the road you were to use?
A. Yes, sir, he told me frequently that ''I had a road" and
''I want you to use it'', and called it ''You use the old Wesley
road"; and he called me "Buddy", says, "You have a road,
use your own road, you are tearing my road up''. Sometimes
1 would go through there and he spoke to me 'vhenever he

·-----------

Supreme Court ot Appeals of Virginia.

142

caught me at it so I stopped it~ I have started and come
through and he told me them words.
page 176

~

CROSS EXAMINATION.

Bv lV[r. Gunter:
"'Q. 1\fr. Pryor, do you admit or deny that Mrs. East is en-:
titled to a right of way across the land of lVIrs. Dolly V.
Pryor?
A. I dou 't know whether she is, or not,-I don't know
whether she is, or not.
.
Q. If she has a right of way where is it?
A. Uh, I don't kno,v. They have plenty of right of ways
at the present time. They have three.
Q. You object to her using the particular right of way
she is contending for. I now ask you to specify if she has,
according to your contention, any right ·of way over the land
of lVIrs. Pryor?
A. I don't know 'vhether she has any right of 'vay across
me, or not. It is like I told you, they have always used it
and used all three of them. They have had no trouble to
get in and out. If .this one would get tore· up they would use
this one; if this one would get tore up they 'vould come out
here; if the bridge got broke down here for a few days they
would continue using on this and when I 'vould fix it they
would come out this way.
Q. You don't deny she is entitled to a right of way across
the land of Mrs. Dolly V. Pryor~
A. Well, she has land over hers out to the road.
Q. Do you admit or deny she is entitled to a right of way?
A. I told you I don't know whether she has a right, or not.
Q. Then you don't deny she has the right of way T
A. I don't know whether she has, or not.
Q. When you first moved to Wesley with your father was
there a road at that time from the yard gate at old vVesley
right straight across to the line kno,vn as the
page 177 ~ Poulson or Koskey line?
A. Yes, sir.
Q. For 'vhat purpose was that used Y
A. They used it like they use it no,v.
Q. Who used it?
A .•Just like Mr. East used it. My father 'vould drive and
use it some until Captain Crockett stopped him, stopped us
from hauling and we would cut it out. We used it some and
I used it some and my father used it some, and I expect ·
everybody else that ever lived there use~ it. some..

J. Edward Pryor, et al., v. James H. East, et al.

143

Q. And continue to use it 7
A. Yes, sir.
Q. I believe you say> until you were stopped by Captain
Crockett¥
A. Yes, sir.
Q. As a matter of fact, J\{r. Pryor, since you have known
Wesley, living there a.s a boy, has it not been the practice
and custom in going out to Onancock in a horse and buggy
or carriage to use this road from Wesley gate to the Poulson
line, then on out the Poulson line to the Chestnut Stump road~
A. I have seen both used.
. Q. vVhich "ra.s used the most?
A. I don't know; I never kept account.
Q. I am not speaking with reference to hauling from the
field ; I am speaking with reference to driving 7
A. Yes, I kno'v what you mean. One wa.s used much as
the other.
Q. Was there when you lived as a boy at Wesley a road
from the pound leading in a northerly direction coming out
into this road at "3" 7
A. Yes, sir, there was a road coming from the
page 178 ~ barn around here, coming around this apple orchard.
Q. ~~o 'vhat extent was that road used 1
A. Was a barn setting back to the north of the old Wesley
house, was stables setting to the north,vard and if we hooked
a horse up and wanted to go out to tl1e woods it was easier to
keep on out this w'ay; I mean to come out to this road '' 3' ',
it was easier to come that way if we 'vanted to get in this
same road than it was to come by the 'Vesley gate and come
out this 'vay around by point "2".
Q. What then "rould lJe the occasion for your hitching up
your team at your .stables or barn and coming on down to
vVesley gate in a southerly direction and then out in a 'vesterly direction to point "2" and then on out to point ,.'3"?
A. The roads was there and we used either one of these
two roads we wanted. There was a road coming from the
barn.
.
Q. I understand you could use it in that way, but you have
testified in chief that the usual road from your farm was
from point "2" and on out to "3"; what could be the use
for it?
A. vVe used it for anything we wanted.
Q. But would you go the lungest distance when it was not
necessary to get to your field'
A. Both of these roads 'vere the same.
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Q. But to start from your stables, or barn to come out by

''1 ''and ''2'' and then on to ''3'' is a much longer distance

than to go from your stables on out to•" 3 '' around this road~
A. There is a little difference, but very little difference.
Q. The rack of eye will show what that distance
page 179 ~ isT
A. Yes, sir.
Q. Do you mean to tell us you 'vould, under ordinary circumstances, in hitching your horses to go to the field take the
longest distance to get to the field y·
A. I don't know what you ·mean. You mean when I turn
this way (indicating).
Mr. Gunter: Read the question.
Note: Thereupon, the question 'vas read as follows :

Q. Do you mean to tell us you would, under ordinary circumstances, in hitcl1ing your horses to go to the field take the
longest distanc-e to get to the field f
A. Whichever way "'as the most convenient.· If my work
·was right out in here (indicating) I would come out to point
'' 3'' but if my work was out along in here after I got to this
orchard I 'vould come this way by point "2". If I was
driving in my buggy and wanted to come to town I would come
out in front of the old Wesley gate.
·Q. Did you tell Mr. Powell that the road you used entirely
was from ' '1" to '' 2 " and " 2 " to "3 "f ·
A. I told him that and if he would asked me I would have
told him I would have used both.
Q. Did you mewntion to Mr. Powell anything about the road
leading from the barn in a northerly direction and then turning in an easterly direction to point "3"'
A .. I don't kno,v, sir. There is not thirty-five or forty yards
difference.
Q. I asked you if you mentioned that road to
page 180 ~ Mr. Powell at all as ever having been used by
you7
·
A. I don't kno,v.
Q. Don't you know you did not?
A. I don't kno,v. I have used it, yes, sir. It has been
there ever since I have known the farm, and they had to make
that road .so because there 'vas an orchard and you could not
get across here; big apple trees ·and cherry trees.
· .
Q. During the time you were farming on W esley-I don't
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mean the time you were there with your father-where was
your produce shipped to ?
·
A. Onancock mostly.
Q. How?
A. What carried it away!
Q. Yes, sir.
A. You mean in vessels or steamboats? ·
Q. How did you get to Onancock for the most part!
A. By 'vagon and carts.
Q. As a matter of fact during that period and up until
Captain Crockett's death 'vasn't most of that produce hauled
down to the creek and boated across to Onancock wharff
A. No, sir. After I got charge of the farm I hauled my
stuff right down to a scow.
Q. During Captain Crockett's lifetime didn't he have a
scow there for the purpose of hauling across the creek?
A.. She l1eld about hventy-:fi.ve barrels but sunk with me one
day.
Q. '\Vasn 'tit frequently used for hauling produce from that
farm¥
A. Captain Crockett had a little scow that held·
page 181 } about twenty-five barrels. She leaked and was
used for a short time and she sunk with me and
·
I stopped using her.
Q. 'l,hen other tenants used it~
A. I expect they did.
Q. Who were some of them 1
A.. I don't kno,v. Any tenants he had I supposed used it.
Q. Don't you know they did f
A. No, sir. I know I put two or three loads on there.
Q. I believe you told lVIr. Po,~ell you drove through the
woods sometimes 1
A. ~Iany a time.
Q. In a road cart Y
A. Yes, sir, many a time.
Q. Was that your usual 'vay of going outf
A. No, sir, I went any way near-about it that I wanted to
get out.
Q. Did you sometimes take a notion to drive through the
woods going out to Onancock in your buggy¥
A. No, sir, but I have been through there in a buggy.
Q. Ho'v many times?
.A.. Oh, not as many times as I have out the other way.
Q. Rut you have been through the woods in a buggy?
A. Yes, sir.
Q. You don't have that for a driveway, do you T
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No, I do not.

Q. Has Mr. J. H. East or any one under him worked the

drive-way from "2" to "F"?
A. I have no recollection of it, sir.
page 182 ~ Q. Did they ever work from '' F'' along the
I{oskey line to the \Voods'
A. Never have any recollection of it only what I have done.
I never done much to it myself.
Q. At one time you had in possession the property known
as the Johnson property, didn't you, Mr. Pryor¥
A. Yes, sir.
Q. Where did you haul then?
A. I hauled to Onancock. I made about twenty-five or
thirty barrels of potatoes then.
Q. Which way did you haul?
A.. I don't know exactly, but I hauled all my stuff to Onancock
Q. Did you boat it?
A. Probably I might have boated it or probably I might
l1ave haulecJ it. I would not say.
Q. Mr. Pryor, at the time you were in possession of the
Johnson property what was the drive-way from that property?
A. Here \vas a road coming out here to '' K' '. I used this.
Q. Where did you go from '' K '' if you were going to Onancock?
A. Out this way.
Q. Out here to "F"?
A. Yes, sir. Well, I never hauled any of any amount, but
that is the way I would have come. I bargained for this
piece of property. I had no road to go any other way at that
time.
page 183

~ ·

RE-DIRECT

EXAM:U~ATION.

By IV[r. Powell:
Q. Something has been brought out about your scowing potatoes across. "Then ""as that done last, do you rememberf
A. Last¥
Q. I mean \vhat year 1
A. vVell, Captain has been dead fourteen years. Well, I
should judge I have been hauling my stuff there about twelve
or thirteen years. Oh, maybe a year after Captain died I
bought this sco\v. After I lived at the place my son lives 110\V
I used to carry my stuff down there across the creek until she

--
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went to pieces and it \Vas a ·whole lot of handling and hard
'vork and I cut it out.
Q. Ho'v many years has that been 7
A. I have not had a scow I don't suppose in seven or eight
years, or longer.
Q. Did you at the time you 'vere operating the scow across
to Hopkins 'vharf, did you handle all your produce· that way f
A. From my farm, yes, sir, at that time I did.
Q. If that is the truth that is all there is to it~
A. Yes, sir.
Q. Do you lo1ow whether or not your son has operated a
scow or anybody else from Wesley farm since that time?
A. ~fy son?
A. Yes, sir.
.A. No, sir.
Q. The Johnson lot you pointed out while ago adjoins on
the West the land of Mrs. East, doesn't it Y
page 184} . A. Yes, sir, that's right.
The witness is thereupon excused.

The signature of the witness is 'vaived by a.gTeement of
counsel.

J. HAROLD PRYOR,
called herein as a witness, having been :first duly
sworn, testified as follows:

page 185 }

DIRECT EXA!viiNATION.
Rv Mr. Powell:
~Q. State your name, age, occupation and place of residence.
A. ,T. Harold Pryor ; age, 29 ; Farmer; Onancock.
Q. What land do you liYe on?
A. The land my mother now cnvns.
Q. That is designated in the Southeast corner of this plat
as a dwelling?
A. Yes, sir.
Q. How long have you lived there and cultivated the prop·
erty?
·
A. I have lived there about ten years; probably more; at
least tl1at.
Q. Where did you live in your boy-hood?
A. At Wesley, mostly.
Q. You have therefore been acquainted with this W esle;v
tract of land practically all your life ~
.
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A. Yes, sir, practically all.
Q. What year did you move in Iwre where you now live
to take charge of ·your mother's property f
.
A. In the winter of 1925. In other words, this is my second
year.
Q. Who did you .succeed there f
A. My father.
Q. And it 'vas the ten years prior to that time that you had
lived there 'vith him Y
A. Yes, sir; about ten years.
page 186 } Q. You ln1ow the location of the Boggs' land
lJelonging to your aunt Nellie Marsh f
A. Yes. sir.
Q. During the time you have known tl1at Boggs' land where
has been tl1e outlet usecl and enjoyed by the owners, occupants and tenants of that landf
Mr. Gunter: The question is objected to because it is immaterial to this issue.

A. Begin~ing at point "4" and running ~long the West
side of the line ditch between 1\!Irs. East and ~{rs. Nellie
Marsh's property to point "5", "6", ~'7" a.nd on out to the
County road, and also from point ''4" to "C'' to the Koskey
line and out to the County road.
· Q. Up to point "4" and "5" the drive-way was on the
land of lYirs. MarshY
A. Ye.s, sir, the 'vestward side of the ditch.
Q. Do you know whether or not the Boggs' land has any
outlet on itself out to the public road?
.
A. It has not. I think there is a small road that winds
through the woods for the purpose of hauling shatters, but
I don't think it remains on itself all the way.
Q. Whose land lies west of the Boggs' land out to the pub·
lic road?
A. Mr. Will Wessell's.
Q. At the time you lived at Wesley "rith your father and
were old enough to know about matters of that kind what·
· was the road that was used for the benefit of that part of the
tract?
·
A. Beginning at the Wesley gate at point "1 n
page 187 } to point "2 ", "3 ", "4", "5 ", "6", "7" and
'' 8 '', and also a road from the barn leading down
towards the gully in a northerly direction striking the same
road. at point "3" and continuing in the same direction; both
were used.
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Q. Which was the most used of these last two mentioned t
A. The road from "1" to "2" was used most for driving
and also hauling. The road from the barn around to point
'' 3'' was used for convenience. They \Vere both used.
Q. What part of the Wesley tract as you can remember
now did your father cultivate and tend 7
A. The same tract that aunt Maggie East now owns.
Q. Has that road you have referred to from point "1",
"2" by '' 3 ", "4" and "5 " out been there ever since you can
remember~

A. Yes, sir, and has always been a good road.
Q. Is it the tr~th that it is just as good a road as what the
other side contends is the old road or any other road on the
\Vesley tract f
·
A. It has always been better because there has never been
as much traffic over this road I should not think as this road.
I refer to ''this road'' as the old road. ~lost of the hauling
l1as been done since I have been there over both the roads,
but this road has always been used. E,rom point "4" to
'' 5" it· has a lead ditch. The road lies on the southward
side of t~1e ditch and is ahvays kept well drained.
Q. You are a practical farmer, are you not~ ·
A. Yes, sir, I try to be.
Q. And born and raised on the farm?
page 188 ~ A. Yes, sir.
Q. You know the old Wesley tract, at least the
cleared land, and the \VOOd-land fairly well~
A. Yes, sir, I know it all.
Q. Is there anything in the character of the land over whic4
this road that you refer to from point "1' ', "2 '', "3" and
so on out goes that prevents that from being at any time in
the year as good a road as what the other side· calls the old
road?
A. No, sir, there is nothing to prevent a good road at any
time.
Q. 'Vl1at is the condition of the road at this time and what
has it been for the past several years as to the use of the
road as compared with the roud down the l(oskey line?
A. It is a better road. The road along the Koskey line
has been made \vorse in the last four or five years.
Q. Ho\v¥
A. Because of the increased hauling by trucks and natural
tendency of tenants to own his automobile and travel in all
seasons of the year regardless of weather.
Q. You said while ago the road down here in referring to
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the road down the Koskey line had been more used than the
road on the westward side of ~Irs. East's land; you have
not undertaken to use the East road at all 1
A. ~o, sir.
Q. You have used your road along the l(oskey line and she
has used it too?
A. Yes, sir. That is why I say that road is better, because
we both used it. As a matter of fact, I hardly
page 189 ~ have any road to use.
·
Q. Is there any difference you know of between the soil under this road, that is the old road down the
l{oskey line, and the soil on the Wesley side~
A. No, sir, none whatever.
Q. For road purposes~
A. None whatever.
Q. You were the one that closed the road, were you not~
A. Yes, sir.
Q. 'Vhy did you do it Y
A. For several reasons. You wish them allY
Q. I wish those that have important bearing. What I
mean to say is this : The road, the old road contended for by
the otlwr .side had been used more or less for the benefit of
Mrs. East's land for several years as the testimony is and
this year you put an obstruction there to test the rights of
tho parties here. Why was this Y
A. The increased hauling of farm production, products, by
motor truck; the ever increasing ownership of automobiles
by tenants 'vho use the road at any time of da.y or night regardless of weather conditions; the inconvenience of planting
or reaping a crop and leaving farm machinery or equipment
in the road 'vhich caused me several times to have to stop
and move for somebody to pass; the condition of the road in
the winter time with everybody using it and nobody fixing
it made it impossible to be used by any one and as a result
my car was abandoned, I 'vill say, from mid-winter until
spring. I could go see no one and no one could
page 190 ~ come to see me unless we walked; the unreason.;
ahleness of the thing when both parties are capable of preparing their own outlet; there being no deed for
roads except a right that had been used. All of these things
caused me to stop it 'vith the consent of my mother and
father.
Q. It has been said in testimony for the plaintiffs that this
road here from point "2", "3" and "4" is merely a turnrdw or field road. Is that a fact?
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A. It has always been a good single track road.
Q. What sort of road has the other road been that the
}Jlaintiffs sav is the old road'?
A. A single track road. I have not known any double
roads 011 the farm.
Q. You refer to the heavy traffic service cutting this road
of yours, making it impassible?
.
A. At certain seasons.
·
Q. Wbat ·was the condition last 'vinter?
1\·fr. Gunter: The question is objected to because it is immaterial. The fact it made tl1e road bad doesn't alter the
.situation.
A. In hauling my fertilizer this past spring I got permission from :Nir. Koskey to run my truck empty through his
field, deposit my fertilizer on the County road 'vhere I was
met by my hands with carts and conveyed it the rest of the
'vay.

Mr. Gunter: 1\tiotion to strike ot1t the ans·wer for the same
reason.
Q. Mr. Pryor, the road your mother, father and you and
your sister are contending is the proper roadway, or at least
the roadway that has been used as long as any
page 191 } of you can remember for tl1e benefit of Mrs.
East's land does actually run over your mother's
land from point "6" to point "7"~
A. Yes, sir, it crosses at that point.
Q. vVhat is your attitude and the attitude of your people,
if you are prepared to speak for them, as to the use of that
road?
A. The use of this road is not near as objectionable as it
is by the front of the house to the left of the fa.rm. Personally, if I \vas tending her property I 'vould think it would be
more convenient to use, and 'vhen I first presented my case
that was where I wished the road to go, but since I have
looked into the matter and seen what might. develop I feel
her land can bear her road and that is where I think it should
be.
Q. You mean to say on Mrs. East's own land t
A. Yes, sir. If she should have this road from "6'' to
"7'' it would not be a gift, it 'vould be a permission and the
thing ''rould not be settled then. I thought while 've were in
it we might as well settle it.
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Q. Did I ask you anything about the wood-lanq ~
A. You were asking me if I knew it.
Q. Is there anything about the wood-land so far as your
knowledge goes that will prevent a road being built there
equally as good as a road on the east side of your mother's
wood-land T
A. None whatever. The land is of the same elevation. It
is true it will cost some money and so will it cost me some
money to :fix mine when this is over. I feel that the cost that
would be put on Mr. East to build his road would' increase
the valuation of his property several times as much.
Q. As much as 'vhat'
I)age 192 ~ A. As much as the cost of the road 'vould be
through the woods and my property as well. I
call it my property because I live there and expect to.
Q. I want you to tell as near as you can remember who it
is that has helped keep up your road, that is what the other
side contends is the old vVesley road since you can remember
besides yourself~
·
A. I have no knowledg~ of any work being done on any
part" of the road from ''1'' to ''F''' or ''F'' to ''7'', but I have
a knowledge of work being done on the road from point "7"
to the County road. The road through the woods I hav~
reference to.
Q. What I want to find out who has clone the work to keep
the road up from "F" to point "7"~
A. There has been practically no work on the road from
point "F" to point ''7", but what work, what was done my
father did it or his hands did it. ·The reason for not doing
any work on the road my father felt as well as myself it
'vasn 't fair to keep and maintain a road for the benefit of
other property and they in· turn had no right to fix a road
over our land for other property and as a result we neither
]Jad a road.
Q. From point '' 7'' out towards the public road who has
worked on the road?
A. I don't remember who actually did the work, but Mr.
Marsh, my uncle and uncle Buck East and my father had it
done.
Q. Do you remember when that 'vas?
l\.. No, sir, it has been quite awhile ago.
Q. About ho'v many years 1
A. I should sav at least ten.
page 193 ~ Q. So far as your knowledge goes has there
been any 'vork done on thn t part of the road since
that time~
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A: I have, and my father has on several occasions and the
hands that has worked for us on several occasions have
dumped loads of trash or rubbish in some of the holes that
were impossible to get through.
Q. In the testimony for the plaintiff it was said that at
point '' 3'' here there wa.s a low place. Explain that.
A. Do you mean low, boggy land or cl1ange of elevation T I
'vill state this: It is a change of elevation because there is
two slight hills on both sides of the ditch and the north of the
ditch and a bridge being over the ditch causes a change of
elevation. It is not wet, muddy or low or boggy at any time.
It could not be considered low land by any one. It is simply
a cl1ange in the elevation of the road from high land to hfgh
land.
Q. Look at this road here acros.s from "4'' to the Koskey
line and this outer road from point "5" to point '' 7" on the
1( oskey line, ':vho has done any work or kept them up T
A. I don't think theie has been ever any work on either
of these roads. They are impassible after the fall of the
year, or at least have been.
Q. I-Iow do you and the other tenants and occupants of
Vvesley tract get the products raised for shipment to shipping
point¥
A. At the most convenient road 'vhere the wagons are
loaded. If they are on the back of the farm towards the
"roods they use the road from "5 ", "6" and
page 194 } "7 ''. If they are in the middle of the tract of
land they use the road from "4'' to the Koskey
line. If they are up to,vards the main dwelling or ft;.ont land.
they use the road from '' 1 '' to '' F '' and on out to the County .
·
road.
Q. vVho do you mean by "they"?
A. The tenants of the East property.
Q. You don't understand me, but what I want to get at is
do you get yours across to shipping point by scow or haul
tb em bv vehicle 1
A. I ~have not hauled a barrel by scow and there has not
heen a ·barrel hauled by scow in several years and never to
my knowledge has a barrel been hauled by scow from the
WPsley property.
Q. You referred while ago to the heavy service on this road
by trucks. What sort of trucks are they_ and what do they
haul?
A. At the beginning of this and for the past three or four
years Mr. East has been having most of his pota tQes hauled
by truck. One was an extremely large truck owned by his
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son-in-law and other truckers in town have been employed in
the conveyance of his crop.
·
Q. Is it a fact the trucks raised there on the Wesley tract
are hauled a"ray in trucks?
A. Some by wagons, but mostly by trucks in recent years.
Q. Within what period Y
A. I should say in the last three years probably.
Q. I-Iow is the same stuff or like stuff hauled from the
Boggs' tract?
.
A. Likewise by truck and wagon. ~fr. l\:larsh bas, I think,
two trucks, and I have one and ~Ir. East hires a truck when.:.
ever he needs it and all of us, including most of
page 195 ~ the tenants, have cars.
Q. You have no occasion to use by truck or
otherwise any of the roads on 1\tfrs. East's land Y
A. No, sir, none whatever.
Q. I mean in the ordinary course Y
A. No, sir.
Q. Anything else you want to sayr
A. No, sir.
CROSS EXAl\1INATION.

By lir. Gunter:
Q. }ilr. Pryor, is it your contention l\1rs. East has no right
of way over the land of your mother?
A. I don't know ~fr. Gunter whether she bas, or not. I
don't think .she has three.
Q. Do yon think she has any?
A. I don't know, sir. 'rhat is what I am trying to find out.
Q. You don't undertake to deny she is entitled to a right
of way?
·
A. I don't say she is or is not.
Q. Since the death of your grandfather and the division of
this property under his will what has been the way of hauling the trucks from ~Irs. East's property to the County
road?
A. You mean the course of the vehicle?
Q. Yes, sir.
A.. Depending entirely on where they 'vere. The year that
I have reference to this heavy truck ~Ir. East
page 196 ~ had most of his potatoes planted in a piece of
land lying in front of his dwelling and a truck
used the road from "2" to "F' 1 and on out to the County
road, and that road has never been the same since.
Q. What year was that?
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A. I could not say positively, Mr. Gunter, but I think it
has been maybe three years, more or less. I don't know the
exact year, but I think that is right.
Q. 'Vith the exception of that year where has he had most
of his trucks?
A. Like every other farmer, he don't put it in the same
place every year." The whole farm is being cultivated and
tended and all the roads are being used and have been.
Q. The road from the Wesley gate out to the Koskey line
has always been used, has it not, by the residents of Wesley?
A.. Yes, sir, I think it has.
Q. Has or has not the road from the Wesley yard gate
<>ut to the J(oskey line and on out to the Chestnut Stump
road been the road that has generally been preferred when
driving in a carriage or buggy~
·A. Yes, since the death of my grandfather and my mother's possession of the land I uo'v tend. We have never
stopped the driving. I think there has been som.e talk about
stopping it between Mr. East and my father but it was never
definitely stopped. Do you have reference to the automobiles 7
Q. vVhat I had reference to was people going to the old
W eslev residence.
~
A. I should say the traffic was about fiftypage 197 } :fifty ; whichever road looked the best to theiQ..
Q. And that has been the case for how long
that haR been fifty-fifty?
·
A. The driving I should think has been fifty-fifty· we will
say, as far as I kno'v all the time, because nobody has stopped
it. As a rna tter of fact they came in· from "7" to "6' ~ along
"5 ", "4 ", "3 ", "2" and made a circuit to "F" and on out.
Q. What would be the occasion for making that circuit.
TJ,hey wouldn't be going to the Wesley house or any house,
would they?
A. I have seen 1\Ir. ·East make it a dozen times. He was
headed that 'vay.
Q. You refer to making this circuit particularly to Mr.
East?
A. No, sir; fish peddlers and insurance agents, men of that
type and the tenants all used this road, the tenants who own
a car. I refer to the I(oskey line road, but since my obstruction that has been stopped.
Q. You don't deny the outlet for the Johnson property
'ComeR out to the road from "1" to "F'' at "2", do you'
A. No, sir. I know, according to the deed, that is where it
does come.
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Q. The property line for the Johnson property would be.
out to ''K" and on to "F"f
A. No, sir, the deed says to my road. I think the Court
will decide where my road is. I say the road comes that
far and stops and then it says to my road.
Q. You say Mr. East has not helped to .work any of the
road that he is now contending for as outlet except through
the woods?
A. Yes, sir, I don't know of any more.
page 198 ~ Q. Has he ever made any effort to join you in
building a road 1
A. Yes, sir.
Q. Arty particular kind of road Y
A. When I mentioned it to him about this road case and.
told him I was going to put a .stop to the traffic he suggested
've build a road and I replied if he had a right to that road
we would build it, if not, I "rould build it myself.
The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.
page 199 ~

GEORGE T. FINNEY,
called herein as a witness, having been first duly
SV{Orn, .testified as follows:

DIRECT

EXA~IINATION.

By Mr. Powell:
Q. State your name, age, residence and occupation.
A .. Age, 50; George T. Finney; Farmer; Onancock, Virginia.
Q. Did you ever live on and cultivate any part of the Wes·
. ley tract f
A. Yes, sir.
Q. vVhen was that T
A. ] 917, I guess it 'vas.
Q. Where did you live¥
A. I lived at Wesley.
Q. Old Wesley Y
A. Yes, sir, main place.
Q. Whose tenant 'vere you at that timeT
A. Mr. East's.
·
Q. What part of the land did you cultivate, just Mrs.
Ea.st 's part ?
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A. Yes, Air, this part back here (indicating).
Q. What was your roadway or outlet used by you at the
time, Mr. Finney?
A. Well, I used to go out through ~irs. Poulson's until she
stopped me and then I went the .other road.
Q. Did you undertake to haul or drive through J\IIrs. Poulson's T
A. I did at first.
Q. You went the road from "2", "3", "4", "5'' and "6"
out?
A. Yes, sir.
Q. How long did you say you lived there 7
page 200 ~ A. One year.
Q. What kind of road was this from point "1'',
"2" "3" "4" "5" al-e T
' '1it' •
A.' 'fhey' were' all about
the same.
Q. That road was good as any on the farm, wasn't it7
A. Yes, sir, about the same.
Q. 'l~his road here which the other side contends is the old
road and the proper road was only a single track road, was
it not T
A. Yes, sir, single track.
Q. Is there anything in the quality of the land or character of the soil that prevents this road you say you used after
being stopped by the P.oulsons from being as good a road
and kept up as good as any other road on the land?
A. Oh, no, no difference.
0

CROSS EXAMINATION.

By ~fr. Gunter:
Q. Mr. :b,in;ney, where did you grow the most of your trucks
that ye~r7
A. Well, it was all close to the house.
Q. Did you do much driving out from the farm or did you
generally walk over to Onancock 1
A. Well, some of both.
Q. When you were driving did you use an automobile or
buggy?
.
A. I used a buggy.
Q. You say you usually went through the field road~/
A. Yes, sir.
·
The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.

/
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page 201 ~

L. R. PRYOR,
called herein as a witness, having been first duly
swort), testified as follows:

DIRECT EXAJ\IIINATION.
By Mr. Powell:
Q. State your name, age, occupation and residence.
A. Age, 52; L. R. Pryor; occupation, farmer; residence, I
guess you caall it Onancock.
Q. Whof.:e land do you live on now 1
A. John S. Waples.
Q. Are you and J. Edward Pryor brothers?
A. Yes, sir.
.
Q: How long have you known the tract of land' .shown on
this plat lying before you ~s Wesley which belonged to Captain Henry Crockett in his lifetime?
A. I figure thirty-seven or thirty-eight years ago.
Q. In the lifetime of your father~
A. Yes, sir, I moved 'vith my father and stayed there un-.
til I was married and afterwards.
Q. Witl1out knowing exactly to the year, about how many
years do you think you lived at old Wesley?
A. I lived there five. years.
Q. You know you lived there five years?
A. Yes, sir.
.
Q. Did your father move when you did?
A. No, sir, I left him and moved away.
Q. Were you married then?
A. Yes, .sir, I was married when I lived at Wesley.
Q. What tend of the land did you have¥
A. The same as Mrs. East has no,v.
page 202 ~ Q. Did your father continue that tend all the
time he lived there?
A. So far as· I know of.
Q. You knew about the roadway that the plaintiffs claim
is the old roadway; you knew that road?
A. Yes, sir.
Q. During th~ time you lived there ·with your father what
road was used as a means of getting out to the public road
for hauling and other purposes by your father and his hands
and you all generally~ ·
A. They generally used-altogether we used the back road
that lies between the Boggs' land leading down; this road
leading between the Boggs' and Mrs. East's land to the main

\.
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road; the old road, you c.all it, very often on a Sunday when
"\Ve would hitch to a buggy we would use that, but we used
hoth them as to that. One reason would be if we were going
.out there any to use the back road 've would have to come in
the woods and then we would use the old road, but as far as
the condition of the road the old road 'vasn 't any better than
the road dividing the Boggs' and Mrs. East ;s land.
Q. The hauling you say you did out to the public road if I
understan¢l you was from point "2''', "3", "4", "5" and
out"/
A. That is where-one reason was our land lay that way
.and it made a cut off to get out to the main road.
Q. When you were out here in the back part of the fieldyou did plant out this way, didn't you?
A. Yes, sir. ~Irs. East's land run the whole
page 203 ~ length of the farm out to the woods; the land
"\Ve tended I judge did.
Q. You kno'v you did plant out here towards the woods,
don't you!
A. Yes, sir.
Q. Where would you haul yo_ur stuff you got out of the
ground there?
A. Right out through the back of this farm and let out to
the main road going to the Chestnut Stump road.
Q. That is designated from "5'' by "6" by "7""7
A. Yes, sir. We would come out and take down that in the
main road.
Q. What is the reason you didn't lof,td your cart and keep
-on around here and come out that 'vay (indicating)?
A. That would be throwing a"ray good time. It wouldn't
look wise a man doing that.
Q. Is there anything in the character of the soil of the land
over which this road from "2 ", "3 ", "4" "5" and "6"
passes that has prevented it or will prevent it from being kept
just as good a road as any other road on the land¥
A. None 'vhatever. It is high land. It has a drain to it.
It could not possibly stay under 'vater. There is a ditch
T1ght beside of it.
·
Q. Did you boat any of your stuff aeross ?
A. No, sir, 'vasu't any of tl1at done 'vhen we "\vere there.
'Q. Did you have any trucks or automobiles then?
A. No, sir ; just horse carts then. Wasn't even double
·wagons in that day.
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. page 204 ~
By

~Ir.

CROSS EXAMINATION.

Gunter:

at that time that
is now owned by Mrs. Pryor?
A. Mr. Sydney Riley and a colored man by the name of
Ed Grant and J\l[r. Jimmie Cobb and a tenant stayed there
at the time we lived there.
Q. Who cultivated the part of the farm

Mr. Po,vell: I forgot to ask you, l\tfr. Pryor, let me ask you
this:
Bv

~Ir.

Powell:

~Q. Do you know where the Boggs' land lies?
A. Yes, sir.
Q. While your father and you lived at old W e~ley who

lived on the old Boggs' land¥
A. J\Iost of the time a man named Pat Mears and Ed Grant,
a colored man.
Q. vVhere did they haul1
A. To Onancock.
Q. II ow did they get there¥
Mr. Gunter: The question is objected to because it is im-

mater~al.

A. They come right down this ditch that leads out here
until they come out to this 'voods road and got in the main
road.
Mr. Gunter: Motion to strike for the reason given above.
Q. Are we to understand you they crossed at point "5"f
A. Yes, sir. Or in other words, a little 'voods; where there
'vas a little house through this piece of woods
page 205 ~ out to the little house called the Selby lot. It is
gone now, and they used to haul, as I say, after
he got at the end of this ditch he had to cross over. ·
Q. Fie had to cross Wesley to get out to the public road~
A. Yes, sir.
Q. Has that always been the condition?
A. Yes, sir. I have no.t been there for years.
CROSS EXAMINATION.
Continued by Mr. Gunter :
Q. I understand you to say when hauling from the house
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to the woods you would use the road that runs along the line
of the Boggs' farm Y
A. Yes, sir, for general use, for hauling manure at the
house or hauling produce at Onancock; we used the back
road because it was on our left. All our land was at the back
road.
Q. Hauling trucks out of the field you crossed over to the
Poul~on line or whatever road happened to be convenient 7
A. Yes, sir. This 'vas the more convenient road always
because our landQ. (Interposing) I am speaking of the trucks in the outer
field.
A. As I .said while ago, there is three or four little roads ·
in the farm. If we went to the near road we would take
that and let out to the main road, but as far as taking the
main road to where Harold now lives we never done that.
Q. So far as driving out from old Wesley when you were
going out to Onancock to church or on a visit wherever you
happened t«? be going you used principally the road from the
Wesley yard gate out to the Poulson line and
· page 206 ~ out along the Poulson line to the Chestnut Stump
road¥
A. ~Iostly, yes, sir.
By Mr. Powell:
Q. That 'vas in the lifetime of Captain Henry!
A. Yes, .sir.
The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.
·
page 207

~

NELSON DRUMlviOND (Colored),
having been first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Powell:
Q. How old are you Y
A. Seventy-two.
Q. What do you do for a living?
A. I do farming. No,v, I quit farming and works about by
the day on the farm.
Q. Where do you live~
A. I live on the Boggs' farm at Mrs. Nellie Marsh's.
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Q. How long have you been living in that neighborhood Y
A. I could not tell you exactly; about twenty or twentyone or twenty-two years I have been in that neighborhood.
Q. Did you ever live on old Wesley t
A. Yes, sir.
Q. Who owned it at the time?
A. Captain Henry Crockett.
Q. How long did you live there?
A. Three years to the old place.
Q. What kind of land did you have?
A. I had a cut back of the house and a cut right in front of
Mr. East's land.
Q. And what Mr. East's land is nowT
A. Yes, sir.
Q. Who was tending the other side of it or towards the
Poulson land at that timef
A. Mr. Fitchett.
- Q. Do you know this little house and n:tarked down "The
tenant House'' where Mr. Jimmie Cobb lived~
page 208 ~ .A.. Yes, sir.
Q. Down near the creek f
- A. Yes, sir.
Q. During all this time you lived there, did you have this
same tend of land f
A. Yes, sir.
Q. Didn't change f
A. No, sir, didn't change until I quit.
Q. During the time you lived there, Nelson, what road did
you use to get out to the public road from where you lived Y
A. Well, sir, I used that back road alongside that ditch
next to the Boggs' farm.
Q. Can you tell a plat when you see it?
A. No, sir.
Q. Well, I guess that is the road he means.
Mr. Gunter: He said next to the Boggs' land.
Q~ Did you ever have any difficulty with Captain Crockett
a bout the use of the road?
_
A. No, sir, only this 'vay: Sometimes that I come driving
right out the gate going straight through the Koskey line,
when that road got bad sometimes he would say to me you
drive your own road, the old Wesley road, "I don't like for
my drive road to be cut up".
Q. Did you pay attention to what he told you Y
A. Yes, sir, indeed I did.
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Q. Nelson was there any difference 'between this back road
and the other road l
A. Pretty well the same thing.
page 209 } Q. Both single track roads?
A. Yes, sir, both single track roads.
Q. They didn't have automobiles in those days!
A. No, sir, just horse and buggy and things like that. .
Q. Did you boat any of your stuff across or did you haul
itf
A. We hauled pretty well all. We did start once to boat
:some but the old scow got so bad and we hauled it around.
Q. What was your shipping point 7
A. Onancock.
Q. That was all in Captain Henry's lifetime!
A. Yes, sir.
Q. I am going to ask you a question and these gentlemen
:are going to object to it. Yon .say most of the time that you
lived at old Wesley Mr. Pat Mears lived on the Boggs' land,
did you say that while ago 7
A. No, sir.

Mr. Gunter: Mr. Pryor said that.
Q. Do you kno'v who lived there at the Boggs' land when
you were on old Wesley Y
A. Noah Wise, if I don't make any mistake.
Q. A colored man~
A. Yes, sir.
Q. How did he get out!

Mr. Gunter: Objection.
A.' I don't remember-no, it was Noah Wise that lived
there.
Q. How did Noah Wise get out?
A. He went down the Boggs' road and turned.
page 210 } I always called it Captain Henry's road, and
·
went out to Captain. Henry's gate and come right
out to the Gounty road.
Q. He had to cross Wesley to get out to Captain Henry's
main road7

1\Ir. Gunter: Move to strike out the answer.
A. Yes, sir.
Q. Did you ever know of any other way to get out f
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A. No, sir, unless he went through the waods, but it was
just a little cart path and drive in path.·
Q. You recol~ect when Captain Henry died 1
A. Yes, sir.
Q. Where were you livingf
A. At the Boggs'- farm at the main place.
Q; Yon lived on the Boggs' farm?
A. Yes, sir, when Captain Henry died.
Q. How long had you been moved away from Wesley at
tha1 time~
· A. Let me see,-about two years.
Q. You recall any conversation you ever had with Captain Henry about the roadway he wanted used by Wesleyf
A. What do yon mean Y Do you mean did he call my attention to any particular road Y
Q. If it is a fact did he ever caii your attention shortly
before he died to any particular road he wanted to be used
for Wesley?
A. 1{o, sir, because I 'vasn't on there then. I was on the
Boggs' farm after I left there.
Q. W ~11, I don't know whether I have made it clear and if
it is not so you will have to so testify. Did Captain Henry
ever have any conversation 'vith you any time shortly before
his death in which he said he intended this road
page 211 ~ hereMr. Gunter: We object to it first because it was leading
and next because any declaration made by Captain Crockett
with reference to what he was going to do with his property
or part thereof is not relevant to any issue here involved.
Mr. Powell: I will withdraw the question for the pre~ent.
CROSS EXA:MINATION.

By ::J\.Ir. Gunter: .
Q. Did you have a horse and buggy when you lived at
Wesley?
.A. No, sir; I had a horse and cart.
Q. What time of year was it Captain told you that?
·.A. That was manure hauling time. Sometime the roads
would get 'vet in a wet time and he used to come out and
tell me to drive that road.
Q. That was with reference to hauling in the field from
the pound or hauling from the woods into the pound Y
A. Yes, sir.
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RE-DIRECT EXAMINATION.
By Mr. Powell:
Q. Do you ~ean to say he 'vould let you haul your stuff
out to Onancock Y
A. Yes, sir; but I went out the back road. I was on that
side any way and if I would haul my stuff across to
his road that was cro.ssing the field. I was close by and I
hauled my stuff that road and I didn't cross nopage 212 ~ where until I got out to the woods like we go now.
The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.
Thereupon, at twelve-twenty o'clock P. M., a recess was
taken for lunch until one-thirty o'clock P. M., of the same
·
date.
page 213

~

ACCOMACK COURT HOUSE VIRGINIA,
Thursday afternoon, June 24th, 1926.

Present: ~[essrs. B. T. Gunter and George L. Doughty,
for the plaintiff; Mr. S. I(. Powell for the defendant.
FRED LEWIS,
called herein as a witness, having been first duly sworn, testified as follows :
DIRECT

EXA~IINATION.

By Mr. Powell:
Q. How old are you Y

A.
Q.
A.
Q.
A.

Fiftv-two.
Whit is your occupation?
Work on the farm.
Where?
On the Pitts' farm, Mr. Ed Marsh's farm.
Q. Do you mean by that what we have been referring to as
the Boggs' land 1
A. No, sir, I live on the Pitts' land, the place he bought.
Q. Did you know Captain Henry Crockett in his lifetime?
A. Yes, sir.
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Q. Did you live on any of his land while he ivas livingf
A. Yes, sir. ·
Q. Where?
A. On Wesley.
Q. Did you live at the old Wesley place proper or live at
what is shown there as "Tenant House"?
A. Yes, sir, the tenant house.
Q. Down near the creek?
A. Yes, sir.
Q. Fred, do you know who lived on the Boggs' land at
that time?
A.. Yes, sir ; Noah Wise.
· Q. Who lived a.t old Wesley then f
page 214 ~ A. Nelson Drummond.
Q. That old fellow who was here this morning?
A. Yes, sir.
Q. Did you say how long you lived at the tenant house?
A. I lived there five years.
Q. Well, did Nelson live on the old Wesley all that five
years?
A. No, sir, he lived there three years and Mr. Ed Pryor
lived there two.
Q. That man sitting there?
A. Yes, sir.
Q. "\Vhat cut of Wesley did you have under tend when you
were there?
A. I tended the same part Mr. Pryor owns.
Q. The same part 1fr. Pryor's wife and children now own f
A. Yes, sir.
Q. Can you tell what road the tenants of old Wesley used
in hauling out to Onancock or to the public road during the
time you Iiv~d down here at the tenant house?
A. Yes, sir, they used the back road most. .
Q. The road by what?
·
A. By the Boggs' farm.
Q. I have tried to describe this plat to you, haven't I?
A. Yes, sir.
Q. You mean the road beginning here at point "2", "3",
"4", "5" to the pine then across to the main drive-in road?
.A. Yes, sir.
Q. That is the road you say goes down by the Boggs' land Y
A.. Yes, sir. ·
Q. You tended clear up to the Poulson land Y
page 215 ~ A. Yes, sir.
Q. What road did you use?

J. Edward Pryor, et al., v. James H. East, et at

167

A. Between 1'Ir. Koskey, that main road.
Q. You used the main road Y
A. Yes, sir; I used the main road most~
Q. You were tending righ,t up to that?
A. "¥es, sir.

CROSS EXAMINATION.

.
-

By Mr. Gunter:
Q. When you speak about the tenants of "\\Tesley you mean
Nelson Drummond, don't you?
A. Yes, sir.
Q. l-Ie 'vas there three years of the five 1
A. Yes, sir..
Q. When you speak about his using the back road, you mean
for the purpose of hauling don't you 7
·
A. Yes, sir.
Q. Hauling from the woods and hauling manure from the
pound out on the place f
A. Yes, sir.
Q. Fred, did old Nelson have a horse and buggy f
A. No, sir; I don't think he did.
Q. He didn't have anything but a horse and cart?
A. No, sir.
Q. He didn't travel around much, did he?
A. No, sir.
Q. If people had occasion to drive in from Onancock down
to old We.sley which way did they come, down the main road
along the Poulson line and go straight over to the yard
gate?
A. Yes, sir ; most of the time.
page 216}

RE-DIRECT EXAMINATION.

By ~{r. Powell:
·Q. Mr. Gunter has asked you a question and I will have to
ask you over again. He says the tenants of old Wesley that
lived here, Mr. Pryor and Nelson only used this road by the
Boggs land when they were hauling in shatters, woods mould
and filling up; suppose they wanted to haul to Onancock which
way did they go?
A. They ·went this back road.
Q. By the Boggs land Y
A. Yes, sir; most of the time.
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The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.
page 217

~

TOM TOPPING (Colored),
called herein as a witness, having been first duly
sworn, testified as follows :
DIREQT EXAMINATION.
Mr~ Powell:
Q. What is your name?
A. Tom Topping.
Q. How old are you Y
A. Forty-two.
Q. Where do you liveV
A. I live on D1'. Le·wis Harmonson's place.
Q. Did you know Captain Henry Crockett in his life timet
A. I did.
Q. Did you live on any of his land during his lifetime f
A. I worked with l.Ir. "Lnm" Pryor. ~Iy father hired me
to him.
Q. Mr. Ned Pryor's father f
A. Yes, sir.
Q. How long was that-how long did you stay there?
A.· One year.
Q. Do you rememher enough, Tom, about it to tell which
road Mr. Pryor's father and those who occupied this old Wesley place used to get out to the public road to haul to Onancock or wherever else they wanted to haul f
A. In hauling in and such as that they usually used the
back road.
Q. Suppose they wanted to haul a load of potatoes to Onan-

By

oo~f

·

A. Well, they used wl1ichP.ver road was convenient to them.
Whichever road was convenient that is the road they use<:J,
best of my recollection.
Q. That is all; we have to take it like it is. If it was more
conve11-ient to use this road by the Boggs land they used thatY
A. Yes, sir.
.
page 218 ~ Q. If it was more convenient to use the old road
leading in they used that 1
A. Yes, sir; but for h_auling manure and such as that they
didn't use the back road.

.
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Q. Well, they hauled in from the ·woods; didn't they!
A. Yes, sir.

No cross examination.
The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.
·
page 219}

TOM KING (Colored},
called herein as a witness, having been :first duly
sworp., testified as follo"\vs :
DIRECT EXAl\IIIN!ATION.
By Mr. Powell:
Q. Have you been swo"rn 7
A. Yes, sir.
Q. What is your name 7
A. Tom King.
Q. How old are you 7
A. Thirty-two.
Q. What do you doY
A. Chauffeur, drive a truck.
.
r.
Q. Where do you live 7
A. Onancock ; just on the outskirts.
Q. Do you recollect Captain Henry Crockett!
A. No, sir.
Q. You don't remember him!
A. No, sir.
Q. You have looked over this plat!
A. Yes, sir.
Q. You know old Wesley and where Mr. Harold Pryor
lives 7
A. Yes, sir.
Q. Did you ever live on any part of that land 1
A. Not on the Wesley property. I lived at the Johnson
place.
Q. How long did you live there 7
A. One year, sir.
Q. Did you till it, did you cultivate it?
A. Yes, sir; . the property around the Johnson place.
Q. Not only the Johnson lot but the property around it7
A. The Johnson lot, that's it.
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Q. ~Ir. East your landlord Y
A. Yes, sir.
Q.. Did you have a team?
A. Yes, sir. But wasn't no team down there. I had to go
'to town where Mr. East lived to get' my team.
page 220 ~ Q. Do you remember what road you used while
you lived there?
A. Yes, sir.
Q. Tell which road you used, how you got in and out, how.
you hauled in and out from the public road or Onancock Y
A. It is like they all testified; if I was coming in from
town to that place and was the closest road whichever one I
got to the closest was the one I used.
Q. vVhen you hauled out from the Johnson lot to town
which road did you use Y
A. The year I tended that hill and when I was bringing my
stuff outY
Q. Wait a second: That is marked here point "I{". Do
you mean thatY You mean you came out to thisY
A. Yes, sir.
Q. What did you do then¥
A. When I come out from the Johnson place at the J obnson
outlet to Mr. Pryor's road I turned towards the Wesley gate
and went to the middle road down by 1\{r. East's potato
bed.
Q. Is that the road this witness referred to as the road
by the Boggs land 1
A. I judge so; by Mr. East's potato bed, you know, down
there by the branch.
Q. Well, where would you then come out into the drive-in
way¥
A. Just between 1\ir. Pryor's main house and 1\{r. Pryor's
tenant house, that is down the far end of the field just before you get to Mr. Pryor's tenant house down in the far end
of the field. You notice there is a road that goes straight
across there until I get to 1\rfr. East and Mr. Kospage 221 ~ key's line.
Q. There is a road here on this plat from "4"
across to the Koskey line and a road out here from '' 5 ''
which is further out, closer to the woods; which of these roads
across ·the field did you use Y
1\fr. Gunter:

Objected to because he just said.
Po,vell: He didn't designate it. It is understood that
is the road he used. Is that the understanding!
~Ir.
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Mr. Gunter: That is what he said.

Q. Which one do you refer to¥
A. Used this first oue I .got to from the big pine straight
across.
Q. Did you live on Mr. Pryor's land after this 7
A. Yes, sir.
Q. Where did you live? Can you point out on this plat 7
A.. The first place I lived to .on Mr. Pryor's land I believe
it is a gully running practically right back of his house.
Q. On down by the creek?
A. Yes, sir.
Q. In other words, where did you live?
A.. I lived out to his front place out towards the gate.
Q. Do you know 'vhere that is on the plat? Here is the
woods out here. Can you tell about where you lived Y Was
it anywhere close along the l(oskey line?
.
A. Yes, sir. I don't judge it was not over·ten yards from
my. door step from the line ditch.
Q. How long have you lived there?
A. I lived there four years.
· page 222 ~ Q. Steadily?
A. Yes, sir.
Q. Who lived back here on old Wesley during that time?
A. Mr. ·Tom Bailey lived there and ~Ir. Rew lived there.
Q. Were they white men?
A. Yes, sir.
Q. During the time you lived out here wherever it is close
to the l(oskey line which road did the haulers-Mr. Bailey
and ~{r. Rew, which road did they use in hauling out to the
public road and from the public road Y
A. Mr. Powell, they were turning right by my pound most
of the time going around as you go down to where old man
Nelson Drummond lives now and turned in and going around
the gully.
Q. Is that the road by the Boggs land 1
A. Yes, sir.
CR-OSS EXAMINATION.

By J\IIr. Doughty:
Q. During the time you lived on this farm did you ever
lmo'v this road to be worked from '' 1 '' to '' F' ', beginning
at the main VVesley gate coming over to the Koskey line?
A. Yes, sir; I remembered that being worked down there.

112·
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Q. Who worked that road 7 '
A. I don't know who done it, but I know who I was to work
for when it was done.
Q. Who were you working for¥
A. Mr. Buck East.
Q. Do you recall whether Mr. Pryor or any of his tenants
helped work that road, or not?
A. Nlo, sir; I don't remember.
Q. Do you recall the time the road was 'vorked
page 223 ~ across there and lVIr. Pryor having a gray horse?·
A. ~Ir. Pryor owned a gray horse at that time.
Q. Do you recall he was a balking horse 1
A. I would not .be positive.
Q. Do you recall that horse having worked on this road Y
.A.. No, sir; I could not recollect that.
Q. Do you recall making a statement in lvir. Farring
Scott's about three or four weeks ago in the presence of
Farring Scott, Paige Penniwell and young Mr. East here to
the effect you remembered when the road was worked and
the gray balking horse of Mr. Pryor's working on itt
A. No, sir.
Q. And that the gray horse balked that day¥
A. No, sir.
Q. Did you make any such statement as that 1
A. They called my attention about the road being worked,
and I acknowledged I did remember.
Q. Did you make any such statement about the horseY
A. No, sir.
RE-DIRECT EXAMINATION.
By Mr. Powell:
Q.. Can you remember the time, wl1at was the extent of the
work and just where the work was done~
A. Yes, sir; from the Wesley gate down,-I reme.mber
down as far as where Mr. Pryor "s potato kilns used to be,
that is ·going into J\IIr. Pryor's drive-in 'vay.
Q. What sort of work was that¥
A. Plowing and dragging.
1\fr. Doughty: I want him to locate where the potato kilns
were.
page 224

~

Q. The work begun at Wesley gate1
A. Yes, sir.
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RE-CROSS EXAMINATION.
By Mr. Doughty:
- Q. Tom, were the potato kilns towards Wesley or towards
the Koskey line from Mr. Pryor's drive-in way 7
A. Towards Wesley.
Q. Do you recall whether this work or not ·continued all
the way over to the Koskey line?
A. I could not be positive about that.
Q. You would not say it did not 7
A. No, sir.
By Mr. Powell:
.
Q. Is that the single instance you remember!
A. Yes, sir.
Q. That is the only time Y
A. Yes, sir.
The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.
·
page 225

~

OBE BAILEY (Colored),
called herein as a witness, having been ·first duly
sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Powell:
Q. What is your name!
A. Obe Bailey. . .
Q. Ilow old are you 7
A. Forty-one.
Q. What is your occupation?
A. Farming.
Q. Where do yon live Y
A. I live down on ~Ir. Tom Pitts' place.
Q. ''Onley''Y
A. Yes, sir.
Q. Did you know Captain Henry Crockett Y
A. Yes, sir.
·Q. Did you ever live ·on his land f
A. Yes, sir.
Q. In his lifetime V
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A. Yes, sir.
Q. Where?
A. I lived down on Wesley in a tenant house.
Q. Have you heard that referred to as the Mr. Jimmie
Cobb house?
A. Yes, sir.
Q. What land did you cultivate, ObeY
A. I cultivated the land l\£rs. Dolly Pryor has got now~
Q. That is the Eastern side of Wesley?
A. Yes, sir.
·
Q. Who lived there at old Wesley at that timef
A. Mr. Ned Pryor.
Q. How long did you say you lived there?
A. One year.
Q. Do you know which road 1\'fr. Ned Pryor used and his
tenants and hands used in hauling from old Wesley out to the
public road and back again 1
A. He used the road, the back road between Mr. Marsh's
place and Wesley, goes right down alongside the gully to a
pine and across over to the main road.
page 226 ~ Q. At point "5" is a pine?
A. Yes, sir.
Q. This pia t has been explained to you t
A. Yes, sir.
Q. Is that where he turned Y
A. Yes, sir.
Q. And went across to the J{oskey line?
A. Yes, sir; that is the way we used to haul out.
Q. Which road did you use?
A. I used the main road.
Q. They then went all the way over to the Koskey line Y
A. Yes, sir.
.
Q. Did you ·say who lived on the Boggs land at that time f
A. Noah Wise.
CROSS EXAMINATION.
By Mr. Gunter:
Q. You lived at what is known as the tenant house that is
now owned by Mrs. East Y
A. Yes, sir.
Q. You came out to the road that leads from the yard gate
over to the Poulson line?
A. Yes, sir.
Q. And on out the Poulson line to the County road?

-...:_..7
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A. Yes, sir.
Q. No,v, speaking about the back road, what back road do
you mean, the one that runs from the stable or barn, goes
around the branch, so to speak; is that the one you meant
A. The road that comes out from the Wesley yard gate;
it faces the road coming out from the tenant house where I
live.
Q. He would come out there and go to this point '' 2'' and
then go which way¥
A. This way (indicating).
page 227 ~ Q. Now, there is a road across here and a road
from this point here; which one of those two
roads would they take 7
A. Seems as they would take whichever one they had in
their minds to come.
· Q. Whichever was the most convenient'
A. Yes, sir ; seems to me it was.
Q. What I am talking about is what actually took place?
A. They used those roads, the folks that lived on the Wesley place.
Q. Did theY' use that road for hauling in the pound and
hauling out fro~ the woods; was it used by people going
into the Wesley place and people coming from Onancock which
way would they come Y
A. Mr. Pryor lived there and he hauled in and out there,
the road between him and the Boggs farm, and people coming from Onancock they come in the main road, and wasn't
no cars then. I have seen them drive the main road and
come on in here.
· Q. They would come down the main road along the Poulson
line until they got to a point opposite the Wesley gate Y
A. Yes, sir.
Q. And they would go right across to the Wesley gate?
A. Yes, sir.
Q. When using the road _xou have referred to as the back
road they were hauling purposes only Y
A. Well, even Mr. Pryor and them used to haul and they
would drive out there some, but I am speaking about visitors
coming to see them.
Q. At the time you lived on Wesley where did
page 228 } you haul your potatoes?
A. To Onancock.
Q. Did you boat any of them across the creekt
A. No, sir.; I did not.
·
Q. Well, did any of them on the farm7 ·
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A. Not as I know of. I was a~ay part of the time. After
I stopped farming I went to Baltimore.
Q. During the time you farmed with Captain Henry did
any of them boat theml
A. No, sir.
Q~ What year was this in'
A. 1902. I think it was 1902.
Q. Did Mr. Pryor boat any potatoes at that time, or did he
haul all his Y
A. He hauled all his. .

The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.
page 229

~

SPENCER BAIL·EY (Colored),
called l1erein as a witness, having been first duly
sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Powell:
Q. What is your namef
A. Spencer Bailey.
.Q. How old are you Y
A. Forty-eight.
Q.· What do you dof
A. Make barrels.
Q. Where do you livef
A. Onancock.
Q. Did you know Captain Henry Crockett in his lifetime 1
A. Yes, sir~
Q. Did you know his farm Wesley and the farm on the
west of it known as the Boggs 'land Y ·
A. Yes, sir.
Q. Did you ever live on the land?
A. I lived on the Wesley farm.
Q. What partY
.
A. At the Wesley house, I guess; that old brick building.
Q. It is agreed that is here and is called the old Wesley
placeY
A. Yes, sir.
Q. Do you know about this little tena_nt. house they ~all
the Cobb house Y· ·
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A.. Yes, sir.
Q. How long did you live there t
A. Three years.
Q. What were you tending or who were you working for 7
.A. I was working for the tenant who lived there.
Q. What was his name¥
.A. John Gunter.
Q. Is he livingY
A. No, sir.
Q. While you were there state which road you used· in order to get from old VV esley out to the public road
page 230 } whether you 'vanted to go to Onancock or elsewhere¥
·
A. Is this 1l{esley (indicating) 7
Q. Here is the vV esley house and here is the front gate.
A. Well, 've would use this road on between the Boggs
farm and Wesley farm.
. Q. Who was living at the Boggs farm at that time 7
· A. Nelson Drummond.
Q. Did he live there the three years you lived there¥
A. I don't think he lived there three years, but Le:vi Major
lived there part of the time.
Q. There are hvo roads there at point "1" at Wesley gate
and go down to point '' 2'' and then turning is a road and there
was also a road so it has been testified around by the barn.
A. Yes, ·sir.
Q. You remember both of them f
A. Yes, sir.
Q. What was this road around by the barn?
A. The rnan I was working for give me to understand that
was his outlet.
Q. Did you use that road, too?
A. No, sir.
Q.. Didn't use that road?
A. No, sir.
Q. You used the road out to the gate to point "2" and
then out?

1vir. Gunter: l-Ie said positively he did not.
A. We leave the barn and go around that way, go right on
between those farms. VVe call that ditch the line between the
two farms, a road on both sides and we used to drive the
road on the right hand side of the ditch and we would go out
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to the woods and out to the road that led to the

page 231

t Chestnut Stump.

Q. '¥hose land was the road on the leftY
A. That belonged to 1\Ir. Crockett, too, but it was· called
the Boggs farm.
Q. That was on the Boggs farm 1
A. Yes, sir.
Q. Do you recall an orchard there at that time¥
A. Yes, sir; there were a fe'v trees.
Q. That was the road you used to haul in and out to and
from the public road¥
A. Yes, sir; traffic anywhere.
CROSS EXAJ\IINATION.
By Mr. Doughty:
Q. Which one of these roads did you say you understood
was the outlet to the main Wesley Y
A. The one that went right around from the barn down by
the gully out to the woods.
Q. Did they drive on down to what is marked a pine?
A. No, sir; we went out full to the woods.
Q. And you came across to the Koskey line Y
A. No, sir.
Q. You crossed to the ICoskey line and then out after you
got to the woods T
A. Well, that road between ~Ir. l(oskey and the other farm.
Q. Well, I say you came out to the woods and crossed over
the land now owned by Mrs. East and 1\irs. Pryor and from
the main road down the I{oskey line? ·
A. Yes, sir ; I guess so~
Q. 'Veil, that is correct 7
A. Yes, sir; if that is Mr. I{oslrey's land it is.
page 232 t Q. W elf, that is his land 1
A. Yes, sir.
Q. How would people coming in from Onancock going to
old Wesley, what road would they drive?
A. We 'vould come in the same way. When 've would leave
the Chestnut S'tump road was a road leading down to the
Wesley farm and we would turn to our riglit and come on
until we struck this road ditch and come down that way.
Q. How would other people coming in from the main road
drive?
A. Frank Drummond used to use the same road we did.
It was a little short road that led off from his house down to
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the potato bed down to the gully and as soon as he struck that
lle went on down.
Q. How would people driving into Wesley that didn't live
()11 Wesley, what road would they use 7
A. They would come most any way.
Q. Did you ever see anyone come down the Koskey line
until he got abreast of the old Wesley gate and go in that ·
way?
A. Oh, yes, sir.
Q. What is this road you were speaking of using more for
hauling manure and shatters Y
A. 'Ve used to use it for either hauling in or hauling out.
That was our regular tra~fic.
The witness is thereupon excused.
The signature of the witness is waived by agreement of
(!OunseL
page 233}

JOHN "F." WISE (Colored),
having been first duly sworn, testified as follows:
DIRECT EXUIINATION.

By Mr. Powell:
Q. How old are you?
A. Fifty-two.
Q. What is your occupation?
A. Work 011 the farm.
Q. Has it always been your occupation!
A. Yes, sir.
Q. Where do you live?
A. Right at Piney Forks.
Q. Whose land do you cultivate 7
A. 1\{r. Everett Parks.
Q. Did you know Captain Henry L. Crockett in his life--·
time?
A. Yes, sir.
Q. Did you ever live 011 his land?
A. Yes, sir; he hired me.
Q. Did you live right at his homeY
A. Yes, sir.
'Q. Did he at that time cultivate any land¥
A. Ob, yes, sir; he tended pretty well all of it.
Q. Who lived at old Wesley at the time?
A. I '11 tell you the truth, I belim.re that house laid out part

f8'0

·

·
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of the time, and afterward I believe unele Nelson was there ·
one time.
Q~- Did you ever live at Wesley 7
A. No, sir; I never lived at ·Wesley. When I was working·
for him I lived at the out gate. Was an old house setting
right at the out gate.
Q. How far from· the road?
A. I guess about half way.
Q. I mean how far from the Poulson line¥
A. I could pitch a shell on the Koskey line right
page 234 ~ out of my door.
Q. During the time you lived there with Cap- .
tain Crockett how did Nelson and. those that did occupy old
Wesley farm or part of the land at that time-at the time
you lived with Captain· Crockett what road did Nelson Drummond or those others that occupied old \Vesley while you
lived there use to go out to the public road 1
A. They come out from their house and turned by a big
orchard front of the old barn and they turned by the orchard
and went down between 'vhat I call :1\:Ir. Frank Bo~gs farm.
Q. Did Mr. Frank Boggs own that farm at that time?
A. Yes, sir; I think he did.
Q. Captain Henry got it later on¥
A. Yes, sir.
Q. Po you mean that same land Mr. Ned ~{arsh's wife 1vnv
owns?
A. Far as I know.
Q. How far down dicl you continue before you crossed over
to the road coming in from the Chestnut Stump?
A. When I worked there it was an outlet on Mr. Boggs'
side, had a gate, an outlet on Mr. Crockett's side had a gate
and the main outlet and then they met and went on the main
ro~

.

. Q. There were three gates from the western side of the ·land

to the eastern side near the Poulson line?
· A. Three gates.
·
Q. And when they got to that they were right out on the
road that led out to the county road¥
.
A. Yes, sir; led right out to the Chestnut Stump
page 235 ~ road..
.
CROSS EXAMINATION.
By Mr. Gunter:
Q. You say a part of the time at least you lived with Captain Crockett the old Wesley house was not occupied 1

J. Edward Pryor, et al., v. James H. East, et al.

181

A. Yes, sir.
Q. Was that most of the time 7
A. No, sir; I don't think it was.
Q. How many years did you live with Captain CrockettT
A. Really, I could not tell you exactly.
Q. About how many?
A. Mr. East or any of them could tell you.
Q.. You don't know 7
A. No, sir.
Q. Could you give some idea?
A. I guess four or five years or more.
Q. Where was Captain Henry living at that time?
A. At his o'vn home where ~{r. Pryor lives.
Q. The new house?
A. Yes, sir.
Q. When there 'vas nobody occupying old Wesley who·_
cultivated most of the land?
A. Captain Henry Crockett; that's why I know.
Q. Was that true the whole time you were there you cultivated most of the land Y
A. No, sir; we did not. Uncle Nelson was there one year.
Q. And he cultivated part?
A. Yes, sir.
Q. Who were you talking about using the back road, Cap..:
tain I-Ienry Crockett himself with you, or Nelson Y
A. I didn't have no use to· use it, because all out team
stayed at the main house.
page 236 }- Q. Then all the time you were there except the
one year Nelson Drummond was at old Wesley
you used the. main going out way, didn't you?
A. Oh, yes, sir; mostly we went down by the cherry tree
and out the J{oskey line.
By Mr. Po,vell:
Q. Well, .Tohn, there was no other way for yqu to go?
A. No, sir; that was my main road.
The witness is thereupon excused.
The signature of the 'vitness is 'vaived by agreement of
counsel.

J. NOR~IAN BELOTE,
called herein as a witness, having been first duly
sworn, testified as follows :
-

page 237 }-

182

Supreme Court ot Appeals of Virginia.

DIRECT

EXA~iiNATION.

Bv ].{r. Powell:
·Q. State your name, age, occupation and residence?
A. J. N. Belote; occupation, farmer; forty-five.
Q. Where do you live f
A. Near Onancock.
Q. Have you any interest whatever in the outcome of this
controversy?
A. No, sir.
Q. Did you know Captain Henry Crockett in his lifetime f
A. Yes, sir.
Q. Do you know his real estate referred to as Wesley and
as the Boggs land which lies just west of Wesley?
A. Yes, sir.
Q. The Boggs land is now owned by l'Irs. Nellie Marsh and
Wesley owned by ~Irs. 1\tiaggie L. East and 1\Irs. Dolly V.
Pryor and their children. What public office, if any, do you
hold at this time?
A. Supervisor of Lee District.
Q. You also are a real estate owner f
A. Yes, ·sir.
Q. I show you a plat of the survey of Wesley showing the
lines of Mrs. East's land and the lines of Mrs.
page 238 ~ Pryor's land. I believe this plat has been exhibited to you before.
A. No, sir; I have never seen it before, I don't believe. I
think this is the main road (indicating).
Q. You are at the creek end i
A. Yes, sir.
.
Q. Here is the public road, Chestnut S'tump road f
A. Yes, sir; and the l{oskey land over here. This is the
Wesley place right here (indicating old 'Vesley).
Q. Can you tell from that where lvlr. Harold Pryor now
lives and 'vhere Captain Henry used to live? ·
A. I think it is right here (indicating).
Q.. Have you been on this land recently?
A. Yes, sir.
Q. Have you been pretty well over it 1
A. Yes, sir.
Q. The road whicl1 is contended for by the plaintiffs in this
case is the road beginning here at Chestnut Stump, point
" H" and thence running to point ";F" on this pia t, thence
turning and running to point '' 1 ''?
A. Yes, sir.
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Q. The road that the defendants contend is the road that
should be used is the road beginning-the road which the defendants contend is the road that has been used for old Wesley begins at point "1", thence to point "2" by point "3'·',
point "4", point "5", point "6'' out to point "7" and. thence
out to the public road. I will ask you if you have examined
hoth roads'
·
A.. Yes, sir.
Q. In your judgment as a land owner and farmer is the
road which I have referred to from point "1" by point "2",
"3 ", "4" and '' 5" as good a road as any other road on the
land?
Mr. ,Gunter: Question objected to because it is immaterial
to the issue involved in this .case.
page 239 }

A. Yes, sir ; that is this road here (indicating).
I should think it was with the exception of a little elevation here (indicating). There is some rubbish down
this ditch, but I should think it could be made as good a road
as this.
1\tir. Gunter: Motion to strike out the ans·wer for the same
reason.
Q. Do you mean it is low, marshy and boggyf
A.. Nlo, sir ; it is easily fixed.
Q.. What is the color of the soil?
A. Looks as if .it is a sand and clay mixture~
Q. The rubbish you refer to consists of what¥
A. Wild cherries and I think some honeysuckle.
Q. That is where?
A. On the edge of the ditch.
Q. It is on the East land f
A. Yes, sir; it is on the East land.
Q. Did you observe in your examination anything whatever
in the character of the land or the soil that would keep this
road you have just referred to from point "ln, "2", "3",
~ '4'' and '' 5' ', etc., from being just as good a road as the
Koskey line road or any other road on the land?
1\ir. Gunter: Question objected to for the same reason
given above and for the reason he has already answered the
question.

A. No, sir.
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Mr. Gunter: Motion to strike for the reason given above.
Q. I don't know what you will say because I don't know
your knowledge, but do you know whether or not the Boggs
land belonging to Mrs. Nellie Marsh has any outlet of its

ownY
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Gunter: Objection.

A. No, sir; only what I have heard.
Q. Is there any difference so far as you can observe between the elevation of the wood-land between the East tract
and elevation of t:b.e Pryor tract Y
Mr. Gunter: Objected to for the same reason.

A. Only I will say this: This road may possibly be four,
five or six inches higher, but that is due to the fact there is a
ditch on each side going in. Except that, I think the elevation is the same.
1\tlr. Gunter: 1.\Iotion to strike for the same reason.

Q. In the event a road should be constructed by Mrs. East
over her land opening up her land to the public road, in your
opinion, would not the value of her tract be inQreased by said
road, assuming it is built reasonable and without unnecessary.
waste to the extent of the cost of the road 1
Mr. Gunter: Question objected to because it is entirely immaterial.

A. Yes, sir.
Mr. Gunter: Motion to strike for the same reason.
No cross examination.
The witness is thereupon excused.
The signature of witness is waived by agreement of counsel.
~

WILLIAM B. WESSELLS,
called herein as a witness,· having been first duly
sworn, testified as follows:
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DIRECT EXAMINATION.
.By Mr. Powell:
Q. State your name, age, occupation and place of residence.
A. W. B. Wessells; age, 48; farmer; Onancock, Virginia.
Q. 1\IIr. \Vessells did you know Captain Henry L. Crockett
in his lifetime?
A. Yes, sir.
Q. You are the owner of farm land not far away from this
1Vesley tract, aren't you?
A. Yes, sir.
Q. 1Vhat is the name of your property 1
A. The place I bought of l\fr. Pitts, part of the Onley property.
Q. Do you know the location of 1Vesley and the adjoining
Boggs land!
A. Yes, sir.
Q. Have you examined this plat?
A. I saw it last night in your office.
Q. Look at this at the northern end, this roadway here. Is
or is not that your roadway?
A. Yes, sir; that looks like that might be it.
Q. Is there any other roadway between yours and the line
of the East land going down towards the creek?
A. Between my road 1
Q. Your roadway and the line of the \Vesley tract'
A. There is a little woods road there but it is not used
scarcely any.
Q. Whose land is that on Y
A. I think it is on :Mr. Marsh and Jvfr. East part of the way,
and I think right out to the public road it is on
page 242 ~ Mr. East.
Q. I am referring to the more notable road?
A. None there except to the main road.
· Q. Was this your roadway (indicating)~
A. Yes, sir.
Q. What is the character of your land between your drivein way and the line of the Boggs land or East land 1

l\Ir. Gunter: Objected to because it cannot have anything
to do 'vith this case.
Q. Cleared land or woods land?
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A. Yes, sir; it has been gotten up several years, eight or
ten years. I have it in strawberries at present.
lVIr. Gunter: ~lotion to strike out the answer for the same
reason as above.
· Q. Are you familiar with both roads involved here. :Vo you
know both roads?
A. Yes, sir. Well, I have not been over either one for the
last few years, .but I used to know the roads mtl.ch better than
I do now. I have crossed in through by uncle Nelson's once
or t'vice this year going in in a spring wagon.
·
Q. You were interested at one "time in the purchase of this
pr_opertyY
A. I went down there before I bought ~Ir. Pitts' maybe
once or twice.
Q. You kne'v the land pretty 'veil at that time, did you not f
A. Yes, sir.
Q. Mr. Wessells, from your knowledge of the land, cnaracter of the soil, is not this road here from the-beginning at
point "1 ",Wesley gate and thence to "2" and by
page 243 r point '' 3'' and '' 4'' al9ng by the Boggs land as
good a road as any other road on the land?
Mr. Gunter: Objected to because it is immaterial to the
issue involved.
A. (No an:swer.)
.
Q.. They are all single track roads, are they not 1
A. Yes, sir; I thi:nk they are unless the main road is. r.rhe
outer end of this road is wide as most any other drive-way.
Q. That is where it runs along the woods 1
A. Yes, sir. No,v, up in the field I don't know whether that
is wide enough to .Pass 'vithout interfering with the stuff,
but it is down far as the path where we cross. I have walked
across there once or twice a month ago.
Q. In the event for any reason a road sl~ould be constructed
without extravagance over the land of 1\frs. East opening up
the East tract to the public road, from your knowledge of
land values in that section, are you not of the opinion that
her tract would be increased in value by such road at least
to the extent of the road?

1\fr. Gunter: The question is objected to, first because it is
leading, and second, because it is immaterial to the issue involved.
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A. I think a man buying it for a home-I would give as
much for it for the extra cost of the road, provided it wasn't
out of reason, enough to balance that out. · To buy it to rent
out would be a little different, if you had to get a right of way
over the other way, but I would give enough to pay for the
·
cost of the road if I was going· to live there my-.
page 244 } self.
.
·
Q. You saw this road when you went do'vn to
see Captain Henry Crockett, did you not 7
.A. Yes, sir; that has been a right smart while ago, but I
went down there and looked the place over and went out. in
the field with him two or three times. The way I remember
it there was a gate at the woods. A part. of the woods is cut
away now over on the other side of the ditch. I think 1\{r.
East and ::1\-Ir. Pryor .got up part of it. I don't remember
much about the road at that time up there by the big pine.
Q. From your knowledge of the location are you sufficiE:'ntly
informed to say whether or not the Boggs land has any out. let?
I
I

•

~Ir. Gunter: The question is objected to because it is immaterial to the issue involved.

A. I don't think it has any.
Q. Except across Wesley?
A. Yes, sir.

No cross examination.
The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.
·
page 245 }

OTHO T. PARKS,
called herein as a witness, having been first duly
sworn, testified as follows :
DIRECT EXAMINATION.
Bv Mr. Powell:
~Q. State your name, age, occupation and place oi residence.
A. 0. T. Parks; farmer; fifty years old; Onancock, Virginia.
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Q. Did you know Captain Henry Crockett Y
A. Yes, sir.
Q. Are you acquainted with the tract of land shown by the
plat before you known as Wesley f
· A. Yes, sir ; l think so.
Q. Are you acquainted with the Boggs land ·which belongs
to Mrs. ~!arsh and lies to the west of the Wesley tract Y
A. Yes, sir; I know where it is.
Q. Are you the owner of any real estate not far from this
pr_operty?
A. A little piece.
Q. You have been over this tract, have you not, Mr. Parks t
A. Yes, sir; I have been to see Captain Crockett, and in
fact I went down this spring for some Irish potatoes from
:Nir. Harold Pryor.
Q. You know both of these roads in controversy here?
A. Yes, sir.
Q. Will you state from your knowledge. whether or not th~
road that is contended for by the defendants as the one that
has been used for the benefit of \Vesley is not as good a road
as the road 'vhich is contended for by the plaintiffs Y
lVIr. Gunter: The question is objected to because it is immaterial to the issue involved.
A. The last time I drove it it was.
page 246
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].,fr. Gunter: 1\!otion to strike out the answer
for the same reason.

Q. Is there anything in the color of the soil or character
of the land so far as you have had occasion to observe that
prevents this road from being made and kept as good a road
as any road. on the land Y
Mr. Gunter : Objection for the same reason.
A. No, sir.
Mr. Gunter: lVIotion to strike out the answer.

Q. In the event for any reason a road should be constructed
over 1\frs. East's land without extravagance as to cost, iu
your opinion, would not the value of her land by such road
be increased at least to the extent of the cost of the road 1
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Mr. Gunter: Question objected to for the reason given
above.
A. In my opinion it would.
Mr. Gunter: ](lotion to strike out the answer.
No cross· examination.
The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.
WILLIA~f C. ].tiARS'H,
called her~in as a witness, having been first duly
sworn,. testified as follows :
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DIRECT EXAMINATION.
By ].t!r. Powell:
Q. State your name, age, occupation and place of residence.
A. William .C. Marsh; fifty-five; farmer; Onancock, Virginia. ·
_Q. Did you know Captain- Henry L. Crockett in his lifetime?
A. Yes, sir.
Q. Do you know the tract shown by the blueprint before
you called Wesley Y
A. Yes, sir.
Q. What kin is Edward W. Marsh to you Y
A. Brother.
Q. Do you know where his Boggs land lies?
A. Yes, sir.
Q. Mr. Marsh is there any outlet from the Boggs land of itself to the public road Y
!£r. Gunter: The question is objected to because it is immaterial to the issue involved. in this case.
A. I don't think so.
\

Mr. Gunter: Motion to strike out the answer..
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Q. You know, do you, the roadway that is contended for
by Mr. East and the road that is contended for by· ~fr. Pryor~
do you not?
A. Yes, sir.
Q. How long have you known both of these roads?
A. For several years. I have known them all my lifetime
pretty well.
Q. How far away was your father's ·land from there?
A. Two and a half or three miles.
Q. Do you own some of that land now?
page 248 ~ A. Yes, sir.
Q. ·From your knowledge of the two roads is
there any difference between the same as to being good and
useable roads 1
Mr. Gunter: The question is objected to because it is immaterial to the issue involved in this ·case.
·
A. No, sir; I don't think so.
l'Yir. Gunter: l\£otion to strike out the answer.
Q. One road in your judgment is equally as good as the
other~

A. Yes, sir.
1\fr. Gunter: l\fove to strike out the question and answer
because the question is leading and the answer is immaterial.
Q. Is there in your opinion anything in the color of the
soil on the Ea~t land that would make it any more difficult
or expensive to keep up that road than any other road .on the
land?
~fr.

Gunter: Objected to for the same reason given above.

A. No, sir.
1\fr. Gunter: Motion to strike out the answer for the same
reason as given above.
Q. If, for any reason, a road should be constructed across
the East laud out to the public highway without extravagance
in cost, from your knowledge of land values in that neighborhood, 'vould, in your opinion, the value of Mrs. East's
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tract be increased by the road at least to the extent of the
cost of the road 7
1\fr. Gunter: The question is objected to because it is entirely immaterial to the issues invo~ved in this case.
A. Yes, sir; I think so.
page 249 }

Mr. Gunter: Move to exclude the answer for
the same reason.

No cross exam.ina tion.
The witness is thereupon excused.
The signature of the witness is waived by agreement of
eounsel.
page 250 }

LUTHER C. J\IIEARS,
called herein as a witness, having been first
duly sworn, testified as follows:

DIRECT EXAMINATION..
By ~Ir. Powell:
Q. State your name, age, residence and occupation.
A. Luther C. !\fears ; farmer; 43 ; Onancock, Virginia.
Q. Did you know Captain Henry Crockett in his lifetime?
A. Yes, sir.
Q. Do you kno'v the farm known as Wesley. divided by him
in his will between 1\frs. East and 1frs. Pryor?
A. Yes, sir; I used to go across there every day when I was
going to school; ·when I was a school boy.
Q. How far was your father's land from there 1
A. About a half mile in a straight line. I don't think it was
over that.
Q. You know both of these roads in controversy, do you
not¥
A. Oh, yes, sir ; I used to go all over the field. I knew it
was two roads, one on the Boggs farm which is Mrs. East's
now, one on each side of the ditch and two big gates; one gate
'vent to one place and one went to the other; the Boggs place
which was Captain Crockett's and that is all I know. I know
those two gates were there.
Q. Have you been on the land recently?
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A. Been four or five years sinc·e I went over there. They:
got up a lot and changed the roads and things-. I drove across'
there in a horse and buggy four or five years ago and if it had
been in the night I would not have known where I was, they
changed it so much.
page 251 ~ Q. Well, you haven't been there recently 7
A. No, sir.
Mr. Powell: Well, I will withdraw· Mr. Mears.
Q. You have no objection to going over it, do you Y
A. No.

:hfr. Powell: Mr. J\IIear~ has not been on the land recently.
I prefer to have 1\'Ir. J\IIears qualify himself better.
The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel
Thereupon, at three o'clock P. M., an adjournment was
taken until Saturday morning, June 26, 1926, at nine thirty
o'clock A. :M.
page 252
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Accomack Court House, Virginia,
Saturday morning, June 26, 1.926.

The taking of depositions was resumed pursuant to adjournment.
Present: Same parties as heretofore noted.
.
LUTHER C. MEARS,
having heretofore testified in this case, was recalled to the
stand and testified ·further as follows:
DIRECT

EXA~fiNATION.

By Mr. Powell:
Q. Whose land do you live on now?
A. Mr. Will Nelson's.
Q. How far from Onancock Y
A . .About a half mile from the town limits.
Q. How long have you lived there Y

.

.
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:A.. I think it is twelve yea:rs.
Q. Since you were on the stand day before yesterday, have
you been over the Wesley farm?
A. Yes, sir; I have been over it.
Q. There is now before you the same plat that we had day
before yesterday. "\Vhat did you find about the character of
the road beginning here point "1" near the old "\Vesley gate~
thence to point "2" by ·point "3", "4", ''5", "6" and "'7""?
A. This comes out around the ditch?
·Q. Yes, sir ; by the Boggs land.
A. Seemed to be a right good road. .
Q. In your opinion, is it as goqd a road as any other road
on the land?
page 253 } A. Yes, sir.
Q. That is the same road you have been knowing together with the other roads all these years you have
known the land 7
A. Yes, sir.
Q. How many ye-ars back is that, Mr. Mears 7
A. When I went to school?
Q. Yes, sir.
.
A. Let's see-:it has b~en about. twenty-six or twenty-seven.
I guess I was sixteen or seventeen.
.
Q. That was some years before Captain Henry Crockett
died?
A. Yes, sir.
.
Q. Did you go over th~ land 1
A. I just walked !n a little ways from the County road.
Q. Referring now to the matter of convenience or incon.:.
~enience, which of these two .roads, in your opinion, from your
knowledge of the land 'vould be of greater convenience to the
·land of 1\irs. Maggie L. East t .
Mr. Gunter: The question is objected to because it is im.:.
material ~o any ~s~ue invoJveq in t4is case. It is not a question of convenience or inconvenience.
A. Well, from my opinion, I think I had rather come out
here .than to go this .other ,way (indicating).
·. Q. The road that is contended for by the defendant along
the Boggs way t
A. Yes, sir.
_.
'Q. What. is yq~r reason_ for that?
·
A. Because I would be nearer to this road. If I was right
up here and had to come back it would be out of the way.
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Q. You mean if you were right out in the northern end of
the field?
page 254 ~ A. Yes, sir.
Q. And had to come back towards the creek Y
A. Yes, sir.
Q. And then go around the old way would involve considerable inconvenience, would it not?
A. It would for me.
Q. Well, you farm like the average farmer, do you notf
A. Yes, sir; sure. Of course, other people have different
views of things.
Q. There is no doubt about the fact you would have to go
from the front part of the field a very considerable distance
back to get to this road f
A. Oh, yes, sir.
Q. You mean there is no doubt 1
A. Yes, sir.
Q. S'o far as you could see in going over this road is there
anything in the character of the land or soil that will prevent
it from being made and kept as good a road as any other road
on the land f
1\tir. Gunter: The question is objected to for the reason it is ·
not pertinent to any issue in the case.
A. No, sir; I don't see why not.
1Ir. Gunter: 1\tiotion to strike out the answer for the same
reason.
Q. That road that is used, the road by the Boggs land and
also the road going down in front of 1\fr. Harold Pryor's home
now, which was Captain Henry Crockett's main place, are
single track roads ?
A. Yes, sir.
page 255 r Q. And also the road going up to the front of
Wesley gateY
·
A. Yes, sir.

CROSS EXAMINATION.
By Mr. Gunter:
Q. When you went to school to Onancock twenty-five or
twenty-six years ago you were quite familiar with old Wesley,
were you not Y
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A. Oh, yes, sir; I have known it all my life.·
Q. If a stranger in Onancock with a horse and buggy at
that time had asked you how to drive to old Wesley house
what would you have told him 7
A. I -guess I would have told him to come down here and
across here (indicating).
Q. You would have told them to turn in here at this Chestnut Stump road at "8"!
A. Oh, yes, sir.
Q. And then following on down to "F" on the plat?
A. Yes, sir.
Q. And then across to the yard gate at "1", that is correct, is it'
A. Yes, sir. I would have told him there were two ways to
go, but I would have pointed out that way to him first.
Q. Mr. Mears, in speaking of the road that you would prefer if you owned old Wesley, you had reference entirely to
the hauling, did you not, out of the field?
·
A. Oh, yes, sir, that is 1vhat I had reference to,
page 256 } hauling.

By ~Ir. Powell:
Q. In hauling, do you mean hauling out of the field to shipping point as well as hauling elsewhere 1
A. Oh, yes, sir.
The witness is thereupon excused.
The signature of the· witness is w:aived by agreement of
·

~Counsel.
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LLOYD P.HILMORE L.EWIS,
called herein as a witness, having been fh·st duly
sworn, testified as follows:
DIRECT EXAMINATION.
By :1\Ir. Powell:
Q. \Vhat is your name, age, occupation and residencef
A. Lloyd Philmore Lewis; I am about forty-five.
~fr.

Doughty: Did you say ''about''?

A. Forty-eight. I am a farmer and reside at Onancock.
Q. Ar~ you acquainted with the tract of land, a blue print
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of which is before you, that belonged to Captain Henry J.~;
Crockett in his lifetime known as Wesley T
A. w·eu, ~fr. Powell, I have been knowing it about twenty
years.
Q. Tell the occasion of your going over it, if you did?
A. Well, I have passed it several times, I will say probably fifteen or eighteen years ago, especially when Mr. Wes..:.
sells lived do,vn there. I used to walk down there.
Q. What Wessells?
A. W. B. Wessells.
Q~ Who has already testified in this caseY
A. Yes, sir.
.
Q. What land did Mr. Wessells own t
A. The Pitts property.
.
Q. Ho'v is ~e connected with you T
A. Him and I married sisters.
.
Q; You have already examined this plat, have you notf
A. "\Vell, I saw it the other night.
.
.
Q., Have you a knowledge of the road that comes in from
the Chestnut Stump road straight down to ~{r. Harold Pryor's home and turns and goes across to old Wesley gate?
.
A. "\Veil, I have been down the road several
page 258 ~ times.
.
.
·
Q. And also the road that starts from Wesley
gates to point "2", p~int "3", point "4", point "5", point
''6'' out to the old road.
A. I walked over it several times. Used to cross 'h1:rs.
Pbulson's bridge. I would go one road across Mr. Crockett's
property and I would walk a hundred yards out of niy way
to look at crops.
Q. You know both roads?
.
.
A. Yes, sir; I know there are two or three roads. There
is a road along the ditch and I thirik the main road that goes ,
to main Wesley goes down by :Nir. Pryor's.
Q. Both of these roads,-in fact all the roads are single
track roads, are they not 7
A. Yes, sir.
Q: Do you also know the. land known as the Boggs land
whi.~h belongs to Mrs. Nellie Marsh, wife of Edward vV.
J\!Iarsh f
A. Yes, sir; I know that about as this.
.
.
Q. That lies immediately adjacent to the land of Mrs. East
on the West, does it not?
.
.A.. Yes, sir.
.
.
.
.
.
. ,
Q; Do you kno'v the hind of !!r. William B. W~ssels tliat
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comes out close to the Boggs land at the Chestnut Stump
road¥
A. Yes, sir; very well.
Q. Are you acquainted with the 'vood land of the Wesley
tract, both Mrs. East's land and ~{rs. Pryor's land out to the
·
Chestnut Stump road f ·
A. I have been through there several times.
Q. S'o far as you know is there any difference between the
elevation of the two farms t
page 259 } A. Don't look so to me.
Q. One is about as high as the other?
A. Yes, sir.
Q. Coming back to the road that runs across the cleared
· land from the standpoint of convenience for ordinary farm
purposes, which of the two roads, that is to say, the road
along the Boggs land and the road along the Koskey land,
including the portion that runs up to old vVesley gate would
be of greater convenience for the benefit of the land of Mrs.
East?.
~Ir. Gunter: The question is objected to because it is not
pertinent to any issue 'involved in the case.

A. I believe anybody at this end of the field going to l1aul
to Onancock, I think it would be closer than taking this road
·along the ditch that comes out by the Boggs farm and going
back by the old main house.
Q. You refer to the northern end of the field out towards
the road?
A. Yes, sir. ·
Q. ~Ir. Lewis, when you say you believe, isn't it a factis or is it not a fact from the physical lay of the land if you
are out in the northern part of the field and had to use this
road from old vV esley gate out to the 1\::oskey line you would
have to haul towards the creek all the way until you got to
that road t
A. Yes, sir; unless a turn-row.
Q. But a turn row would still carry you over the land of
Mrs. Pryor?
A. Yes, sir.
Q. I am talking about if you wanted to ride this road from
the old Wesley gate straight out .across. here to the J(oskey
line~
.
A. Oh, yes, sir, you would have to come back
page 260 ~ to the road.
Q. Looking at the plat with the road from "1"
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to "F", would you not have to retrack the entire length of th~
field?
A. Yes, sir.
Q. The actual distance is not shown, but it can be calculated
by the scale Mr. Ruediger has put here.
A. "No answer."
CROSS EXAMINATION.
By Mr. Doughty:
Q. When you testified it would be more convenient to nse
the road beginning at "1 ", "2 ", "3 ", '' 4 ", '' 5 ", '' 6" and
"7", you were speaking then, were you not of hauling out of
the field 1
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Powell:
Q. You refer to any kind of hauling to shipping pQint f
A. Yes, sir, if we were coming out to the County road.
~

The witness is thereupon excused.
The signature of the witness is waived by agreen1ent of·
counsel.
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OSCAR M. MEARS,
.
called herein as a witness, having been first duly
sworn, testified as follows:
DIRECT EXAMINATION.

By 1vt:r. Powell :
Q. Give us your name, your age, your residence and. yoJ,lr
occupation.
A. Oscar ~I. Mears; residence, Onancock; farmer; I· am
forty-nine.
Q.. How long have you been a farmerf
A. All my days.
Q. How far is your farm where you live from the tract of
land known as Wesley, a plat of which lies before you?
A. The eastern line of it isn't over a half mile; right around
it.
.Q. Did you know Captain Henry L. Crockett in his lifetime·?

t

.(_I
I
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A. Yes, sir.
Q. How long have you· known the trant of land lmow11 as
Wesley that he divided between l\{rs. East and Mrs. Pryor?
A. Well, I have lmo"\vn it for sometime. I knew it before
he divided it. I have known it all the time. I played around
there when I 'vas a little boy.
Q. Do you kno'v the land known as the Boggs land that belongs to 1Yirs. Nellie l\larsh 1
A. Yes, sir.
Q. Do you know where Ned l\{arsh"s settlement is on that
land?
A. Yes, sir.
Q. You have known the roadways on this land?
A. Yes, sir.
Q. You are a,cquainted with the. road that comes in down
by the l{oskey line turning here at point "1", running westward to point "1" at old Wesley gate which is
page 262} the road that is contended for by the plaintiffs
and also the road that begins at Wesley gate and
goes to point "2", "3", '"'4", ''5", ''6'' and "7". How
long have you kno'vn these roads?
A. .All the time. When Mr. Pryor lived there I used to go
there pretty near all the time ; two or three times a week.
Q. Columbus Pryor?
A. Yes, sir. This road here runs to a creek. (Indica~ing
from point "2" to a creek.)
Q. Did you know Mr. Jimmie Cobb?
A. Yes, sir.
Q. There is a place here marked "Tenant House'"' near
the creek.
A. He used to live in that.
Q. That is the only house down there, isn't it, at that
place?
A. Yes, sir.
Q. What is the character, Mr. Mears, of this road which
you say continues on down to the creek as it runs by point
'' 3'' and '' 4'' along the line of the Boggs land, then out to
the Koskey line?
A. What is the character·?
'Q. Is it a good road or bad road?
A. Like any other ordinary field road, good as any of
them.
· Q. Good as any on the Wesley farm?
A.' Yes, sir.
Q. Is there anything in the character of the soil or land

zoa
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that the road runs over that prevents it from being as good
a roa~. as any of them?
Mr. Gunter: The question is objected to because it is immaterial to any of the issues involved.
· A. No, sir; it is only one place and that is a little sink, and
that don't amount to anything, and it is a bridge across that~
(Indicating point "3 ".)
·page 263 ~

1vir. Gunter: 1viotion to strike out answer.

Q. From the creel{ on the South aut to here where the road
crosses from point "5" by "6" to "7" is the field part of the
. farm, isn't it?
A. Yes, sir. Used to be a 'voods along here.
Q. Used to be a woods north of this road from point '' 5''
to ''7" f
A. Yes, sir.
Q. Has that woods been cleared off r
A. Yes, sir.
Q. Look at the plat for a second then both the road from
point "5" to "7". It shows clearly in here. Is that the way
it is?
A. Yes, sir.
Q. Looking at it from the matter of convenience, in your
opinion would it be any inconvenience to the o'vners of t1H 1
East land if this road from point "1", "2" by "3", "4",
'' 5 '' and so on out to point '' 7'' should be the road for the
benefit of the East land rather than the road which the plaintiffs contend for, that is the old drive in way?
J\fr. Gunter: The question is objected to because it is immaterial to any issue involved in the case.
A. "\Vell, from a hauling point it would be a whole lot of inconvenience to me if I was there. I should go right across
here (indicating from the front of the field back to,vards the
creek to the road contended for by the plaintiffs).
Q. "\Vhat part would be more convenient for you?
A. Keep on out this Ride of it like, out this ditcl1 (indicating the convenient road would be along the Boggs land as
contended for by the defendant).
. Mr. Grmter: ~lotion ·to strike out for the reason stated
above.
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Q. If you were getting up stuff to haul to market or shipping point in the front part of the field
you would have to cross a greater part of the field to get
back to. the road, would you not?

' page 264 }

~Ir.

Gunter: Same objection.

A. Yes, sir.
Mr. Gunter: Motion to strike out answer.

Q. Mr. 1\:Iears, you have also been across the wood land,
have you not?
A. Oh, yes, sir; several times.
Q. So far as you can observe is there any difference between the elevation of the wood land on ~irs. East's tract and
the wood land on 1\:Irs. Pryor's tract Y .
A. No, sir; it is all about alike through there.
Q. That is as to being high or low?
A. It is little sinks in all of it, but it is all levelland.
CROSS EXAMINATION.
By Mr. Gunter:
· Q. Mr. Mears, how long has it been since you started in here
at "7" and followed the road "6 ", "5 ", "4", "3" and

"2"Y

A. Well, I don't know, sir. I used to go both ways going
to Leatherbury's Chapel going out this way and used to come
down here and come out (indicating).
Q. How long has it been since you 'vent over the road I
have just called your attention to~
·
A. I 'vas over there~{r. Doughty: What he means is how long ago did you start
going over there.
1\tir. Gunter : No.

page 265 ~

A. I _was OYer there about two weeks ago. .
Q. All the way down to the house Y .
A. No, sir; down to here (indicating). There is a pine along
here, then I go across the field (indicating point "4").
Q. And then across what field Y
A. The Boggs field.
Q. Over to your own homeY
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A. Yes, sir ; and then I bad to cross Wessells', too.
Q. Prior to that time when was the last time you went over
this road I have just called out to you Y
A. I have not been down to the housce-it has been a year
since I was clean down.
Q. When was the last time you followed the old road in
here from the Chestnut Stump road by '' 7'' to '' F'' and then
on over to the old "\Vesley yard gate Y
A. It has been sometime since I followed it clean in, but I
have been in there several times up to here recently (indi·
cating point "7").
Q. :Wlr. 1\'Iears, if you had been asked ten years ago by a
stranger to direct him as to how to get to the old Wesley:
house what road would you have pointed out to him?
A. I should have pointed the straight line and give him as
few crooks as I could.
· Q. Down the I{oskey line?
A. Yes, sir.
Q. To point "f" and over to the yard gate, is that correct1
A. Yes, sir; that is the way I should have pointed him
out.
The witness is thereupon excused.
The signature of the witness is waived by agreement of
counsel.
page 266

~

E. 0. PAYNE,
called herein as a witness, having been first duly
sworn, testified as follows:
DIRECT EXAMINATION.
By 1\rlr. Powell:
Q. State your name, age, occupation and residence.
A. E. 0. Payne; 52; live in Onancock.
Q. Occupation?
A. Farmer.
Q. Did you know Captain Henry L. Crockett before he
died?
A. Yes, sir.
Q. Are you acquainted with the tract of land known as
Wesley, a blueprint of which is before you, that Captain
·Crockett divided between his two daughters, Mrs. Maggie
East and lVIrs. Pryor?
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. A. Yes, sir; but I don't know as much about it as these fellows who lived there all their life. Iorode over it about three
'veeks ago.
Q. You live on the south side of Onancock 7
. A. Yes, sir.
Q. How long have you been farming?
A. About eighteen years.
Q. You have been over this land for the. purpose of going
over both roads, have you not Y
~
A. Yes, sir.
Q. One on the east side by the l{oskey line and the one on
the west side along the dividing line behveen the Boggs
land?
A. Yes, sir ; come in this road and crossed over.
Q. Is there any difference, so far as you can observe between the roads as to being good ro.ads Y
Mr. Gunter: The question is objected to because it is immaterial to the issue involved.
page 267 }

A. I think this could be made as good or better
road (indicating road on the western side contended for by the defendants).
1\iir. Gunter: 1\ilotion to strike out the answer for the same
reason.

Q. Now, }fr. Payne, you are a practical man and you can
give a reason for what you say. What is your reason for
that¥
. A. I think it is higher land and there is a ditch that runs
alongside which will be a drain to it.
Q. Referring no'v to the road contended for by the defendants as belonging to Mrs. East's land, that is to say, the road
that r{\ns from point "1" to point "2" by point "3"·and
point "4" and so on out to the Koskey line, is there anything
an the character of the land so far as you could see that prevents it from being as good a road as any other road on the
land?
~1:r. Gunter: Same objection.

f

A. Sure it could be made as good.
Mr. Gunter: l\rlotion to strike out the answer for the same
reason.

--------------------~-------
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Q. Coming to the standpoint of convenience I want to ask
'YOU, taking the two roads from point '' 1'' by point '' f'' and
then along the l{oskey line out to the public road and the
other road from point "1 " to point "2 ", ' '3 ", "4" and "5 "
and so on, from a practical standpoint and for farming pur.poses generally which of the hvo roads in your opinion i~ most convenient road for Mrs. East's land T
~Ir. Gunter: The question is objected to because it is immaterial to the issues involved in the case.

A. I should take this road (indicating the road towards the
western side of the Boggs road).

page 268
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1\fr. Gunter: J\IIotion to strike out the answer.

Q. What is the reason 1
Mr. Gunter: Objection.
A. It is more convenient. It is ill-convenient for him to
go away back when he is going this way. Looks like he would
be recovering his track.
·

Mr. Gunter : Motion to strike out the answer.

Q. Mr. Payne,.did you go through the wood land~
..A... I certainly did.
Q. '\Vhen you went over this land it was for the purpose of
informing yourself so you could testify in this caseY
A. So I would know.
Q. Is there any difference, in your opinion, as to the elevation between the wood land tract of Mrs. East and the
wood land tract of Mrs. Pryor?
A. I didn't see any difference. I think the one on this side
was a little highest if anything, on the East side.
Q. From what you saw of the wood land if it should be undertaken to open up a road over· Mrs. East's land which lies
to the west, is there anything in the character of the land
that would prevent j11st as good a road being made there as
this road on the other side?
Mr. Gunter: The question is objected to for the same reason as given a?ove.
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A. No, sir.

Mr. Gunter:

~lotion

to strike out the answer.

A. (Conthiuing.) They have made cart roads :through
there where I went all right.
·

page 269 ~

CROSS EXAMINATION.

By Mr. Doughty:
.
Q. Is there any difference in the character of the soil in the
two roads?
A. I think this is more of a sandy soil on this side.
Q. You mean tJle side next to the Boggs land f
A. The East side.
·
.Q. When you stated you thought that could be made a better road did you take into consideration the building of the
road through the woods to the Chestnut Stump road?
A. Y e·s, sir.
·
Q. How many times have you been through that woods?
A. I went through it especially for once, particular.
Q. Did you go over all the Pryor woods and East woods?
A. I crossed over it and wen~ straight out.
Q. vVould it have to be ditched if a road was put through
the woods on the East land?
A. When yo·u make a road you 'vould already have a drain.
Q. But would you have to ditch it1
A. You could do it, or not.
.
Q. Would it be satisfactory without a ditch?
A. I think it would make it better.
Q.. But would it be a satisfactory road without a ditch
there?
A. If you get an outlet for your water at the other end. I
think there is a ditch running across.
Q. A ditch running parallel with the Chestnut Stump road?
A. I think there is a ditch running out.
Q. 1vfr. Payne, is it not a fact that there is now a ditch
parallelling the road beginning at the Chestnut Stump road
and running down towards l\fr. Pryor's home1
.page 270 ~ A. Yes, sir.
Q. Have you ever had any experience in road
building?
A. A little, no,v. I am trying to build one now myself
through a swamp.
Q. Have you had any before that?
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A. No, just filling up holes. I used to be qrdered on the
road. I worked on the road that way.
Q. Is that all the experience you had~
A. I thought that was enough.
Q. Do you feel you are qualified to build a road from that
experience?
A. Yes, ~ir ; if I needed it.
RE-DIRECT EXAMINATION.
By ~{r. Po"rell:
Q. Do you know what is the cost, what is the prevailing
cost of ditching through land like that land there ?
A. Of course, it would be a little expensive. You can blow
it or cut it out 'vith a spade.
Q. Will you say, if you know, 'vhat is the cost of ditching
per hundred yards?
A. A man has got to take them stumps up; that would be
more expensive.
Q. I· don't mean for you to include the cost of getting up
the stumps, but assuming the stumps are gotten up, what
;would be the cost of ditching per hundred yards?
A~ I should think around about ten cents a yard. I don't
mean to say taking up stumps.
Q. What I am trying to get at is the estimate that prevails, the cost of ditching per foot or yard f
. A. Well, .I have given five cents for cut~ing
page 271 ~ straight along ditch that is cut, and I 'vould double
that.
Q. That estimate you give is the result of practical experience?
·A. Yes, sir.
Q. ~Ir. Payne, in the event that a road should be opened
up through ~Irs. East's wood land to her cleared land from
the County road back, in_ your opinion, 'vould that not increase
the value of her whole tract in excess of what the road cost
to put it through f
Mr. Gunter: 'fhe question is objected to because it is immaterial to any issue involved.
A. Yes, sir.
Mr. Gunter: Motion to exclude the answer.

..
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A. (Continuing.) I think the value of this road would more
than off-set the cost of it to his property. I think it would
be more valuable to his property. It would be if I owned it
or were going to buy it.

.'

RE-CROSS EXAMINATION.
J3y

~fr.

Doughty:

Q.. Would it make any difference to you whether you ex-

pected to live at old vVesley or had it to rent out?
. A. I don't care about that.
Q. What, in your opinion, would it cost to construct a
twenty-five foot road beginning at point "5" down the line
to the Chestnut Stump road'
A. It is kind of an off-hand 'vay,-the timber is worth
something. That ought to help build the road. It is not big
timber, but ordinary timber. It is not out of
page 272 ~ reason. It is a hard thing for a man to answer
that question. It could be built reasonable.
Q. Could you say about hdw much it would be?
A. How are you figtiring this stuff 7
Q. Passable in the winter time.
A. You mean on out.
Mr. Powell: I can say what we expect to prove is the value
of the timber.
Mr. Doughty: I want to see what he knows about road
building.
By Mr. Powell: You do the best you can.
.
Payne: I want to do right about it and don't want to
say anything wrong.
~Ir.

By ~Ir. Doughty:
Q. What, in your opinion, is your best estimate?
A. How many yards is it~
~Ir.

Powell: Seven hundred .and sixty some; that is to say,

if you build it along down this line.

Mr. Payne : I should think that road could be built for
somewhere between eight ·or nine hundred dollars.
Note: It is agreed by counsel that what the witness meant
was the value of the timber should be subtracted from the
estimated cost of building the road.
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· The witness is thereupon excused.
~The

signature of the witness is waived by counsel.

H. F. PARKS,
called herein as a witness, having been first duly
sworn, testified as follows:

iPage 273 }-

DIRECT EXAMINATION.

\.
y

By Mr. Powell:
Q. What is your name, age, residence and occupation?
A. H. F. Parks; age, 58; occupation, lumber business;
Onancock, Virginia.
Q.. Have· you any iri.terest whatever in the outcome of this
controversy?
A. No, sir.
Q. How long have you been in the lumber and mill business?
A~ Thirty years.
_
. Q. Have you been over the wood land on the Wesley tract,
both ~Irs. Pryor's and 1\irs. East's 'vhich lies on the south
side of Chestnut Stump road near Onancock¥
A. No, sir, only down that road. I never was over the
woods in my life.
·
Q. You mean the line .betw~en the Boggs land and Mrs.

East?
A. Ye.J:;, sir.
Q. For what purpose did you go?
A. For the value of the timber on that road in question.
· Q. What is the cha·racter of the timber?
A. Well, it is pine timber. It is useable, worth something.
Q. What estimate slid you estimate per acref
A. $150.00 assuming it to be.an acre.
Q. Have you ever calculated thatY
A. There is a piece that hasn't got much on it. I would
not give over. one hundred and fifty dollars for
page 274 ~ the timber on it.
Q. I believe you know nothing else. about the
matter?
· A. No, sir.
The witness is thereupon excused.
The signature of the witness is waived by agreement pf
counsel.
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page 275 ~

OSCAR 1\L MEARS,
· having heretofore testified in this case, was recalled to the stand and testified further as follows:
DIRECT EXAMINATION.

----.By Mr. Powell:
-~ ..

Your father was John W. Mears f
A.· Yes, sir.
Q. N:<>w deceased?
-~-k. Yeo; s!r.
.
.
.
_ ,~
-· -_9-· And i~land lay on the same s1de, that 1s the Sout_,.f~--_.. / :··
of__, Cl~stnnt ffiW.mp road? _
_
~1:~. . . _ / '
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Mr. Gunter: Motion to strike out the answer for the same
reason.
The witness is thereupon excused.
.The signature of the witness is waived by agreement of
counsel.
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pag~ ~~·f': In-the-Circuit ·Court of Aecomack County.. -- ---. ~

Ja;~s-~-H~ East

~~s

and-Maggie L. East,
wife, Herman L .
, :k}ast, J. lloward East and Susie E. Rolvbins, Pltffs.,
·

J. E··~·
·ard Pryor and Dollie ·V. P'ryor, his

\

wif-e, J. Harold
. Pryor, _~cy Vincent~~and Eliza Vincent, his wife~ .J?efts.
-~

.·.

In Chancery.
/"
./
i
..... · This cause, which -has been regularly matured at Rules.
came on this day to ~~1e heard, in~-vacation, by consent of ·
parties entered of recnr~- the plaintiffs' hill and Exhibits A, B, C and D, fil~_},.tlierewith, the answer of the defendants, 'vith Exhibit ''k. ',this day filed by leave of Court,
and the defendant's general replicationA~ereto, and the
· depositions of James H. East, Herman L. East, \V. S'. Nelson, Samuel T. Waples, L. J. Fox, J. Carroll Evans,~
P. Parks, Robert: J. Scott, J. H. Sparrow, Burton M. Revell,
r
Charles H. \Vindsor, Sr., Charles Northam, Norman Northam,
G. H. Gravenor, William B. Pitts, John A. l{oskey, Sidney
F .. Riley, Louis Fosque and E. vV. ~:farsh, taken on bel1alf of
the plaintiffs, the depositions of Fred E. Ruediger, J. Ed~ward Pryor, J. Harold Pryor, George T. Finney, L. R. Pryor,
Nelson D1·urruno-nd, Fred Le,vis, Tom Topping, Tom King,
Obe Bailey, SpQncer Bailey, John F. \'Vise, ,J. Norman Belote,
William B. Wessells, Otho T. Parks, "\Villiam C. Marsh,
Luther G. ].\fears, Lloyd B. Lewis, Oscar ~I. Mears, E. 0.
J>ayne, and H. F. Parks, taken on behalf of defendants, and
·was argued by counsel: On consideration whereof, the Court
being of opinion that the drive-out way from the residence
()n that part of the farm devised to ].\:faggie L. East by the
last will and testament of her father, Henry L.
page 279 r Crockett, deceased, said will having been rluly
probated in the Clerk's Office of Accomack
County, Virginia, a copy of 'vhich is .filed with the b~l in this
cause as Exhibit B, was from the yard gate, marked A. on the
plat (Plaintiffs' Exhibit A), and from thence to C on said
,plat, and from C to D on said plat at the Chesconnes~ex
County Road; that said outlet was used by the said I-Ienry
\L. Crockett during his entire ownership of said farm for the
benefit of that part of the farm devised by him, as _aforesaid,
to the said J\faggie L. East for life, and a~ her deatl1 to her
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clilldren, and that sa!ld road or driveway was anfJd~i&--l'ea-t:;onably· necessary for:- the proper n~e. a!Rl enjoym~, -·=~~'~'the
tract of land hereinb~i~ore referred to, it is adfu·dged, I ordered
.and decreed that saic}{ J. Edward Pryor, Dollie V. Pryor~ .J.
,Harold Pryor, Lacy/ Vincent and Eliza Vincent, their agerijts
and servants, be, 'ct:hd they hereby are required to remove the
?bstructio~1s..P}P.ice~ in said road or drive-o.ut- w_ay, as !l]kegecl
1111 the pla~lntdfs' b1ll, and that !h~y and each of ~he~f>e, a~d
they he1;~by are perpetually enJOined ·and restra~n~-::-f_rom m-aw.r~se iriterferi1~g ~i~h the plaintiffs, .J:.anries H. Ea~nilct
_.---Maggre L. East, h1s wife, 1-Ierman L. Ea:St, J. Howar'U'''ffi'a'St_
·anQ. Susie E. Robbins, or any of them, ii-h the use and enjoy· ment of said road, as hereinbefore descfibed, and fully designated on the plat o{ _Fred .bJ. Ruediger, (Jounty Surveyor, filed
,with the plaintiffs' bill, markecl -'ffi1Q11.\Jit A, as running from
A to C, and thence to D, at the Ubesconnessex County R:oad;
~-·and further, the said road shall beJtept open and unobstructed
- '".
.
for the use and benefit of that part of the farm
- ~ pHg~2'80 } conveyed by said Henry L. Crockett and wife and
,~ .
others to J. -Calhoun Johnson, a~d fully described
,\ m the deed from Henry L. Crockett and wife and others to
J. Calhoun Johnson, filed with the bill in this cause and
marked Exhibit E.
1

(

And it is further adjudged, ordered and decreed that tbc
said James H. East and I\faggie L. East, his wife, Herman L.
·East, J. I-Ioward East and .Susie E. Robbins, plaintiffs, in
this cause, do recover out of the defendants their costs by
them in this behalf expended, to be taxed by the Clerk of tl1is
Court.
And it appearing to the Court that the object of this cau~e
has been accomplished, it is ordered that the same be re·
moved from the trial docket.
And it being represented to the Court that the defendants
dn this cause feel aggrieved at this decree, and desire to present their application for an appeal to the Supreme Court- of
•Appeals of Virginia, it is ordered that this decree be suspended for a period of ninety days from the date hereof, in
·order that the said defendants may make their application
to the Supreme Court of Appeals of Virginia, upon their
·giving bond payable· to the Commonwealth of Virginia, in the
•sum o£ $250.00, 'vith surety deemed sufficient by the Clerk of
this Court, and c·onditioned according to law.
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[1o John D. Grant, Jr., Clerk of the ·Circuit ~~
County of Accomack, State of Virginia: . · --....--~Enter within vacation decree.

\.

N. B. WESCOTT,
Judge 31st Judicial Circuit of Virginia.
7j9j26"
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The bond required by the foregoing decree h~R
this 7th day of August, 1926, been executed by
J. Edward Pryor, Dollie V. Pryor, J. Harold Pryor, Lacy
Vincent and Eliza Vincent, principals, and Stewart K. Powell,
surety, before me in the Clerk's Office of the Circuit Court
of Accomack County, the said surety being deemed sufficient
by said Clerk.

~-

JOHN D. GRANT, JR.; Clerk..
·,

State of Virginia,
County of Accomack, to-wit:

I, John D. Grant, Jr., Clerk of the Circuit Court for the
County of Accomack, in the State of Virginia, do hereby certify that the foregoing is a true transcript of the record in
.the Chancery suit of James H. East and wife, and others,
against J. Edward Pryor and wife, and others, pending in
said Court, and I further certify that it appears by a writing
filed in the papers of said cause, that the plaintiffs have been
duly notified of the defendants' intention to have the foregoing transcript of the record made out. The. cost or the
foregoing transcript is $96.30, and is charged to the said defendants.
JOHN D. GRANT, JR.,
Clerk of the Circuit Court for the
County of Accomack, Virginia.
A Copy-Teste :
H. STEWART JONES, C. C.

·"-...
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