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IN THE

Supreme Court of Appeals of Virginia__
A~,

RICHMOND.

M. A. TU,CKER & OTHERS

vs.

J. H. FOSTER.

P.ETITION FOR AN APPEAL.

To the Honorable J'udges of the Supre1ne Court of Appeals
of Virginia:

Your petitioner$, ~I. A. Tucker, Homie P. Connor and
L. L. Connor, respectfully represent that t4ey are greatly
aggrieved by a final decree of the Circuit Court of Camp bell
County, entered on the 20th day of January, 1928, in a certain chancery cause then depending in said court, wherein
your petitioners were complainants, and C. A. Foster, Eula
Foster, Thomas Lee Foster, Harry F. Foster, and J. H. Foster 'vere defendants. A transcript of the record in said cause,
or so much thereof as may be necessary for a decision of the
questions presented herein, is attached hereto.
STATE~IENT

OF THE CASE.

Your petitioner, 1\f. A. Tucker, suing- for the benefit of herself and other creditors of C. A. Foster, filed her bill in equity
at Rules held in the clerk's office of the Circuit ·Court of
Campbell County on the third Monday in April, 1925, against
C. A. Foster, Eula Foster, Thomas Lee Foster, Harry F.
Foster, Carrie Elliott and J. H. Foster, the object of which
was to have set aside as fraudulent and void two certain
deeds, one bearing date the 3rd day of January, 1921,. re·
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carded in the clerk's office of the Circuit Court of Campbell

County on March 12th, 1923, from C. A. Foster and wife tothe above named defendant, J. H. Foster, brother of said
C.. A. Foster, for an alleged consideration of $5.00 and other
valuable consideration, conveying twentj^-three separate and
distinct parcels of real estate in the County of Campbell;,
and the other bearing date on the 9th day of August, 1923,
recorded in the clerk's office of the Circuit Court of Camp
bell County on the follomng day, from the said C. A. Foster
to the defendants, Thomas Lee Foster and Harry F. Fos
ter, brother and son of C. A. Foster, respectively, for an al
leged consideration of $10,482.90. For the deed from C. A,
Foster and wife to J. H. Foster see MS. Rec. pages 7 to 11,
and for deed from C. A. Foster and wife to Thomas Lee Fos

ter and Harry F. Foster, see MS. Rec. pages 15 to 17. At
the time of these conveyances the grantor, C. A. Foster, was
heavily indebted to your petitioners and others, which in
debtedness was subsequently reduced to judgment, upon which
executions were issued and returned "no effects".

Process

in the suit w^as executed on all of the parties, including the
defendant, J. H. Foster, on April 6th, 1925. Shortly there
after, to-wit: on the 22nd day of April, 1925, the fraudulent
grantor, C. A. Foster, filed his voluntary petition in bank
ruptcy in the United States District Court for the Western
District of Virginia in Lynchburg and was thereupon ad
judged a voluntary bankrupt. On the 13th day of July, 1925,

the above named fraudulent grantee, J. H. Foster, filed a
plea of bankruptcy, alleging that the said C. A. Foster, the
fraudulent grantor, had been adjudged a voluntary bank
rupt, and that your petitioners had no further right to prose
cute said suit. MS. Rec., p. 18. No answers, or further de
fenses were filed either by J. H. Foster or any of the other
defendants within the six months prescribed by Section 6122
of the Code, and the bill having already been taken for con
fessed at rules, on the first day of the November term, 1925^
a decree was entered taking* the bill for confessed as to all of
the defendants, except J. H. Foster, and as to him the mat

ter was continued to the 20th day of November, 1925 (MS.
Rec., p. 19), when a decree was entered adjudging that, while
the said plea of bankruptcy in itself presented no valid de
fense, and the same was thereupon stricken from the rec
ord, nevertheless,, the filing of the said plea within the period
prescribed by Section 6122 of the Code constituted good

<^;ause for allowing the said J. H. Foster, after the expira

tion of said six months to file further pleas or defenses, and
thereupon said J. H. Foster was allowed to file his answer
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and demurrer to the said bill. (1YIS. Re~., p. 24.) In the
meantime, a motion had been served in writing upon your
petitioners by ·C. A. Foster, Eula L. Foster,_ Thomas Lee Foster and Harry F. Foster that they would, on the 19th day of
November at a ti~e and place specified, apply to the court
for additional time within which to file their answer, but the
court, by its decree of November 20th, refused to allow these
defendants to file any.answer in the cause. (MS. Rec., page
24.)
Subsequently, they filed a bill of review- to this decree in
so far as it holds that they were precluded from fili~g any
answer, and your petitioner, along with other creditors .of
the said C. A. Foster, :filed their petition to re-hear the decree in so far as it holds that the mere filing of the plea of
lntnkruptcy by J. H. Foster constitutes good cause for allowing him to file his a1iswer after the expiration of the six
months prescribed by .Section 6122 of the Code, and because
said decree thereupon allowed the said .J. H. Foster to file
l1is answer and demurrer. A motion "'"as made by J. H.
Foster to strike the petition to re-hear {:NIS. Rec., p. 34).
And, on November 8th, 1926, the cause came on to be heard
upon the bill of review of the said .C. A. Foster, Eula Foster,
Thomas Lee Foster and Harry F. Foster, and the petition of
your petitioners to re-hear the said decree; the demurrer of
your petitioners to the bill of review of said C......~. ·Foster
and others, and the motion of J. H. Foster to strike out. the
petition to re-hear. The court adhered to its former ruling,
denying the right of ·C. A. Foster, Eula L. Foster, Thoma.s
Lee -Foster and J-Iarrv F. Foster to file an answer in the
cause, and thereupon .. sustained -the demurrer of your petitioners to their bill of review. At the same time, t11e court
ndhered to its former ruling as to the right of J. H. Foster
to file his answ·er and demurrer, and aooordingly granted
the motion of .J. I-I. Foster to strike said petition to re-hear.
The bill of review is not in the record, because if has no bearing upon the questions here involved. It is merely mentioned
because it is referred to in the decrees. The petition to rehear is found in the MS. R.ec., pages 30 to 34.
The gTounds of the demurrer were that "the bill is bad
for mult.iplic.ity, 1t consbituting an effort ~to set aside as
fraudulent two entirely separate and distinct deeds or two
entirely separate and distinct grantees in one action". Subsequently, to-wit: on January 20th, 1928, the matter came
on to be heard as to J. H. Foster on his demurrer to the ·bill,
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and the court sustained the demurrer and dismissed the bill
as to J. H. Foster.
AS'SIGNl\fENTS 0]., ERROR.
Your petitioners assign the following errors:
(1) The court erred in its decr.ee of January 20th, 1928, in
sustaining the demurrer of J. II. Foster to the bill of com·
plaint and dismissing the same as to him.

(2) The court erred in its decree of 'November 20th, 1925,
in holding that the mere filing· of the plea of bankruptcy constituted good cause for allowing the defendant, J. H. Foster,
to file his ans"rer after the expiration of the six months prescribed by Section 6122 of the Code.
(3) The court erred in its decree of the 8th day of November, 1926, in granting the motion of the said J. H. Foster
to strike from the record the petition of your petitioners torehear the said decree of November 20th, 1925, in so far as it
holds that the filing of the said plea of bankruptcy by J. H.
Foster constituted .good cause for allowing him to file his
answer after the expiration of the six months prescribed by
Section 6122 of the Code, and in thereupon allo,ving said J.
H. Foster to file his said answer.

First Assignment of Error.
·This assignment presents the sole question of whether
fraudulent grantees, holding under separate conveyances, but
from a common grantor, can be joined as defendants along
with the ·grantor in a single suit to set aside said deeds as
fraudulent. The lean1ed Circuit Court, held that this cannot be done, and dismissed the bill upon demurrer. We submit that in this the court erred.
In 27 C. J. 756, under tl1e title "Grantees claiming under
separate conveyances'', the author says:
"vVhile there is some authority to the contrary, it is generally held, in the absence of a. statute othenvise providing,
that, in an action by a. creditor to set aside conveyances made
by his debtor in pursuance of a common plan to defraud
creditors, it is proper to join several grantees claiming diffe~ent portions of the property by separate and distinct con-

~f.
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veyances. The general rule is that persons concerned in
separate transactions may be joined as parties defendant in
a .suit whenever there is one connected interest among them
centering in the point in issue in the case. The fact that all
the grantees have become accessory to the fraudulent attempt of the debtor gives them a common connection with
the subject matter of the suit."
And on pages 777-8, under the sub-head, '' ~Iultifarious
ness ", we find the following:
'' A.ny number of fraudulent grantees of a common grantor
may be join~d in one bill without rendering the bill multifarious. It is well settled that if property is fraudulently
conveyed and parceled out by the owner to several persons,
they and the grantor may be joined in one bill to set aside
the transfers, although the grantees may have IJ.O common
interest in the parcels -so conveyed; in such case the object
of the suit is single and the attack is made upon the same
general scheme to hinder, delay, and defraud creditors, and
the grantees may all be joined, although the purchase of each
was distinct from and made at a different time from the
others, and each vendee is charged only with participating
in the fraud concerning his own purchase. It is not necessary to allege a conspiracy among the grantees to defeat the
grantor's creditors. So also the debtor and all persons
through wl1om the title to his property has passed, as well as
the present holder, may be joined without the bill being ~pen
to the objection of multifariousness, since a unity of fraudulent design permeates the whole transaction and imparts to
the suit a singleness of purpose.''
}Iany cases from numerous jurisdictions are cited to support the text, among them the Virginia cases of Com. v. Drake,
81 Va. 305; Alm.ond v. 1Vilson, 75 Va. 613; Chamberlayne v.
Ten~ple, 2 Rand. 384.
The identical question here involved was the sole point
involved in the Virginia case of Connnonwealth v. Drake,
.~upra, cited in Corpus J'uris. In that case one J. C. Drake,
in anticipation of the rendition against him of a judgment
of $150,000.00, in favor of the Commonwealth, .sold and conveyed a. part of his property to one grantee and the residue
to another. The Commonwealth :filed her bill against the
grantor, joining both grantees as defendants. The grantees
filed their separate demurrers upon the ground of "multi-
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fariousness in joining in the one bill several defendants, and
two or more separate and distinct causes of action". The
trial court sustained the demurrers and diAmissed the bill.
The Court of Appeals, in reviewing the action of the ·Circuit
·
Court said :
"This record presents the case, in which the debt is one;
the debtor is one, and his property is sought to be reached
and subjected to the payment of his debts, in the hands of
several grantees, who are charged in the bill (and admitted
by the demurrer) to have colluded and combined ·with the
fraudulent debtor to conceal his property, and to hinder, delay and defraud the proper application of his prpperty to the
satisfaction of his judgment creditor; and we do not think
it is necessary to have two suits to subject this one debtor's
property, because of the fact that several other persons, orr
incidentally, two firms, were implicated in the fraudulent
sales and concealment of J. C. Drake's . property interest.
It is proper for the creditor to pursue the property of. its
debtor, and to remove all impediments or obstructions in the
way of its remedy for the recovery of the. property of its
debtor, in the hands of the several fraudulent grantees, who
are necessary and proper parties defendant to the suit. J. C.
Drake is charged in the bill with fraudulently selling his
property, or pretending to do so, to several grantees, who,
by the demurrer, colluded with him in the purpose and at ...
tempt to conceal and secrete the same to hinder, delay and
defraud his judg·ment creditors. In the case of Fellows v.
Fello1~·s, 4 Cow. 682 (cited in 2 R.ob., Old Practice 278), the
hill alleg·ed that all the debtor's property had been transferred by him fraudulently, in parcels, to three persons. The
debtor and his three grantees were made defendants. They
all demurred to the bill, alleging that they 'vere impleaded
together for distinct matters, and each denied combination
,\·ith the other defendants. The demurrei_" was overruled,
on the ground tl1at there was a general right in the plaintiff covering the whole case. In Alnwnd v. lVilson, 75 Va.,
page 613, it was held, that when the bill is against fraudulent alienees, the. matter in litigation is the fraud charged in
the management and disposition of the debtor's property, in
which charge all the defendants are interested, though
different degTees and proportions. It is sufficient, if the
hill charges a fraudulent combination to hinder and delav
Dreditors in the eollection of their debts. A demurrer 'viii
not lie, even though the defendants he unconnected with each
other, where there is one common inter~st centering in the

in
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point in issue in the cause. In this case (Al1nond v. Wilson),
Judge Staples, speaking for the unanimous court, said:
'There is no charge of combination and confederacy among
the alienees, and the objection is made that the bill is multifarious in uniting several defendants having no privity or
cormection with each other. It has been well said, if all the
parties to a fraudulent transaction cannot be called to account in one suit, it is in the power of a dishonest debtor, by
a distribution of his property, in minute portions, among his
relations and friends, to defraud his own creditors, and set
them at defiance with impunity. If the creditor is required
to file a separate bill against each alienee, it 'vill be productive of all the mischief and oppression attending a multiplicity of suits. The inconvenience of uniting all the alienees
in one suit will be comparatively trivial; for the court may
adapt its decrees to the proofs against each, aud apportion
the costs as may be just and expedient.' Citing· Bump on
Fraudulent Conveyances 637, and cases there cited; Fellows
v. Fellows, 4 Co,ven 682; Brinke·rhoff v. Brown, 6 John. Ch.
R. 139; Jones' Exec-utorY. Clark, 25 Gratt. 642; Boyd.en v.
Lancaster, 2 Patton & IIeath 198. In Nulton, v. Isaacs, 30
Gratt. 726, the demurrants rested their defence upon the
ground now assumed.. by the defendants Barham, Levy and
Davis, Nulton protes·ting 'that he had nothing to do with the
property conveyed to Sarah Nulton, and by her devised to
his co-petitioners; aud the other petitioners protesting that
they had no interest or concern in the two deeds to Joseph
A. Nulton, or in the settlement of his partnership ac-counts
with his father'. And the unanimous court held that the bill
was not multifarious. * "~ *
''Another exception to the general doctrine respecting
multifariousness and misjoinder is 'the ;joining of several
judgment creditors in one bill against their common debtor
and his grantees to remove impediments to their remedy
created by the fraud of their debtor in conveying his property to several grantees, although they take by separate conveyances, and no joint fraud, in any one transaction, is
charged against them all. In such a case (it is said) the
fraud equally affects all the plaintiffs, and they may jointly
sue; and all the defendants are implicated in it in different
degrees and proportions, and therefore are properly liable
to be jointly sued'. Story's Eq. PI., sections. 285, 286. (See
also 30 Gratt.. 738; Boyd & Snyder v. Hoyt & P., 5 Paige 65;
Am,bler v. "fVano·ick & Co., 1 Leigh 215; Gaines & Wife v.

::iupreme Court of Appeals of Virginiu.

Chew,
271.)"

~c.,

2 Howard 619; Story's E'q. Pleadings,

se~tion

In the case of Crowder v. Crowder, 99 8. E. 746 (decided
,June 12th, 1919, opinion by Judge Burks), ~irs. ·Crowder
brought her suit against her husband for a divorce and joined
as co-defendants his two brothers. Her husband had conveyed his real estate to one of them and his personal property to the other. She soug·ht in the divorce suit to have
those transfers set aside as fraudulent. A demurrer was
filed by the defendants on the ground of multifariousness,
which 'vas overruled by the court. Thereupon, the court
appointed a receiver to take charge of certain property in the
possession of the defendants pending the suit, and the defendants applied to the Judges of the court for an appeal,
'vhich was refused. On the final hearing on the merits, the
defendants prevailed, and :arrs. Crowder applied for, and was
granted an appeal. Upon the hearing in this court, the two
defendants, fraudulent alienees of the plaintiff's husband,
undertook again to rely upon their demurrers, but the court
said:
''Appellees W. A. and J. N. Crowder insist that the trial
court erred in overruling their demurrer to the ·complainant's
bill. The refusal of an appeal from this action of the trial
court settled that question adversely to the appellee's claim,
and became the law of the case, and it cannot now be again
brought in question in this case.''
In 12 R. C. L. 656, Sec. 161, it is said:
''Distinct fraudulent grantees of the judgment debtor may
be joined as defendants without rendering the hill multifarious.''
·
In Hines v. Wilson, 139 S. E. (Ga.) 802, the court said:
''Where a defendant is alleged to have transferred his
proper.ty separately to two grantees, both conveyances being
in. fraud of the rights of creditors, they can be joined in a
suit against the grantor for fraud and deceit and fraudulent
conveyances of property.''
In Harrison ·v. Hallum., 45 Tenn. (5 Cold.} 525, it was held
that
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"It is proper, where there are several judgment debtors
in the same judgment, and one of them has made a fraudulent conveyance to one ·grantee, and another has made a
f1·audulent conveyance to another grantee, and another has
made a like conveyance to another grantee, to unite with the
debtors all their several fraudulent grantees in one common
bill for the relief of the judgment creditor.''
In W1·ight v. Shelton, Smedes & lVI. Ch., 399, it was held
that.:
"Persons who have received fraudulent conveyances of
distinct portions of a debtor's property, and those claiming
under them, may be joined in a bill by a judgment creditor
of the debtor to subject the property so conveyed to his
judgment.''
In Brya;n, v. Thotna.s, 63 1Id. 476, the court held:
"In a creditors' bill to set aside for fraud several separate
conveyances of property made by a debtor ·who, at the time
of bringing the bill, is deceased, all the grantees in the several conveyances may properly be joined as defendants.''
The following cases expressly hold that in au action by a
creditor to subject property fraudulently conveyed to the
payment of his claim, different parties, holding under several fraudulent conyeyances from the debtor, may be joined
in one suit as defendants:
.
Trego v. Skinner, 42 1\fd. 426.
North v. Bradway, 9 Minn. 183 (Gil. 169).
Boyd v. Hoyt, 5 Paige 65; (1858).
Reed v. Stryker, 4 Abb. Dec. 26, reversing (1857) 6 Abb.
Prac. 109.
Jacot v. Boyle, 18 How. Prac. 106.
Jl;f orton v. W eil, 11 Abb. Prac. 421.
Hughes v. Te·nnison, .3 Tenn. Ch. 641.
Ha~lin v. W'l·ight, 23 Wis. 491.

1\{any additional authorities might be cited to the same
effect, but the foregoing are deemed sufficient to remove
every doubt as to the propriety of the action of the Circuit
Court in sustaining the demurrer to the bill. We .submit
that, .this assignment of error, is well taken, and that the said
decree should be reversed.

10

~upreme Court of Appeals of Virginia.

Second Assignment of Error.
This assignment draws in question the correctness of the
decree of November 20th, 1925, in so far as it holds that the
·mere filing of the plea of bank1··u.ptcy constitutes good cOIUse
for allowing J. H. Foster to file his answer after the expiration of the six months pres-cribed by. section 6122 of the
Code.
"'While this decree was entered more than six months ago·,
as held by Judge I-Iolt in Colv·in/s Executors v. B~etler (May
24th, 1928), 143 S. E. 333, final decrees are always appealable and interlocutory decrees sometimes are, but in the
latter case the party aggrieved is not bound to appeal within
six months from its date, but where the requisites therefor
exist, may do so within six months after a final decree has
been entered in the cause. The deeree of November 20th,
1925, being interlocutor'y, your petitioner had the right to
wait until the demurrer was passed upon before appealing
so that both questions might be dealt with on one ·appeal.
Reverting now to the statute on the subject of the filing of
answers to bills in equity, Section 6122 of the Code provides:
"Sec. 6122. When defendant in equity may answer; penalty for delay-A defendant in equity upon whom process
has been executed shall file his answer or other defense in
the court or in the clerk's office of the court in which the suit
or proceeding is pending 'vi thin six months from the date of
such service, unless after notice to the adverse party, and
for good cause shown, the time be lessened by the court or
additional time be given by the court, or the judge thereof
i~1 vacation, within which to file the same. After the lapse
of such six months~ or additional time, if any such be granted,
no answer or other defence shall be received· except for good
cause shown, and upon payment to the complainant of his
costs up to that time, or such part thereof as the court or
judge shall deem reasonable, and unless the defendant will
undertake to file his answer within such time as the· court
or judge shall direct, and submit to such other terms as the
court or judg·e shall direct, for the purpose of speeding the
cause.''
.
.At the end of this section the revisors inserted the following note ::

'
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"Revisors' Note.-Section 3275 of the Code of 1887, which
. was taken from the Code of 1849 (Code 1849, p. 650, chapter .
171, section 34), allowed the defendant to file his answer at
any time before final deeree. Such an indulgence necessarily
operated to delay the disposition of causes, in many instances
to an uureasona ble degree, and is altogether on t of accor~
with. present vie,vs. See Federal Equity Rules 16 and 17.
The present se0tion is taken in part from the rules cited,
but is far more liberal to defendants.''
tTudge ~iartin P. Burks, of the .Supreme Court of Appeals,
one of the revisors of the Code, in his address before the Virginia State Bar Association, :Niay 16th, 1919, reported in 5
Virginia Law R-egister, N. S., page 97, said:
"Several important ·and material changes, suggested in.
the main by the ne·w Federal Equity Rules, 'vere made in
equity practice. The general object of the changes is to
'speed the cause'~ Time prevents my pointing them out specifically, and I shall simply refer to the sections containing
them. Perhaps I should call attention to the fact that answers in chancery are required to be filed within six months
from service of process and that severe penalties are impos.ed for not complying with the requirement.''
The reading of Seetion 6122, Code of 1919, will show:
1. That defendant in equity upon whom process has been
executed S'HALL FILE his answer or other defense WITHlN. SIX lVIONTHS from the date of such service, unless
after notice and for good cause shown the court extends the
time.
2. That after the lapse of six months no answer or other
·
·

defense shall be received except:

a. For good cause shown, and
b. Upon· payment of the costs to date, or such part thereof,
etc., and
c. Unless defendant will undertake to file his answer, and
· d. Submit to such other terms as the Court shall direct for
the purpose of speeding the cause.

---
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Note the conjunction ''and'' between each clause.

The provisions of this statute are mandatory and defendant must file his answer, or other defense, within six months
after process has been executed upon him.
After six months no answer, or other defense, can be filed,
except for good cause shown and upon the payment of costs,
etc. No discretion is given the court until good cause has
been shown and the costs to the complainant up to that time
have been paid.
In this case there 'vas no notice given of any application
for additional time within which to ·file an ans,ver or other
defense, and no additional time was in fact granted.
After six months from the time a 'vrit is served upon a defendant he has no right to file his answer, or other defense.
After a defendant has failed for six months to file his answer
or other defense, a court has no discretion to allow him to file
it except for good cause shown to the court, and upon the
payment of the costs to date. Until good cause is shown
for the defendant's default, and until the costs have been
paid by the defendant, .the court has no discretion to hear
him. The plaintiff is entitled to the relief prayed in his
bill as .a matter of right, unless barred by some defence
pleaded within the prescribed time. As to any defence not so
pleaded, the cause is heard ex parte; there is no issue before
rthe court; the allegations in the bill are trne as a matter of
law, and the complainant is entitled as a matter of right to
the relief prayed, appropriate to the allegations in the bill.
Until "good cause" is "sho'Wn" for the defendant's Iieg:
lect, and he has paid the costs of the suit to the complainant,
there is no discretion for the court to exercise. The bar
has fallen, and it is absolute. The defendant has had his
day in court, and has failed to speak. He cannot now -speak
'vhen the statute says he "shall" be silent. Th~ bill has
been taken for confessed and the cause must be heard ex parte
so far as any answer to the bill is concerned.
Thes~ principles seem to have been fully recognized by
the trial court in that it steadfastly adhered to its ruling
that C. A. Foster, Eula Foster, Thomas Lee Foster and
Harry F. Foster were precluded from filing any answer in
the cause, but the cot1rt, somehow, got the idea that because
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J. H. Foster appeared within the six months, and filed a plea

~uggesting bankruptcy, the mere filing of such a plea, though
it presented no defense, and had to be stricken from the
record, constituted good cause within •the purview of the
statute, thus authorizing the court to allow the filing of an
answer after the expiration of the six months prescribed by
the statute. Thus, the court, apparently gave full effect to
the statute as construed by the decisions of .this court, until
it reached that part of the statute authorizing the court to
allow an answer to be filed "upon good cause shown". In
determining what .the statute means by "good cause" we
think the court erred.

Fortunately, all of the facts constituting the alleged ''good
cause'' are set forth in the decree ·of N ovemher 20th, 1925.
(::1\fS. Rec., pages 24 to 26.) It appears from this decree that
notice had been served upon the complainants that certain
defendants would apply to the ,Judge of the Circuit Court for
leave to file their answer. The matter came on to be heard
upon the motion of the defendants pursuant to this notice,
and, recites the decree''upon the offer of said Fosters to prove in open court by
.J. H. Foster that shortly after the institution of this suit,
and 'vithin the said six months period he was advised by
the Referee in Bankruptcy f.or the District Court of the
United States of the Western District of Virginia that the
adjudication of_ C. A. F"oster as a bankrupt operated to suspend this State-court suit as against all the parties thereto,
and that the said J. H. Foster communicated this information to the said Fosters and that they forebore to file the
answer because of their belief in the correctness of said information and beeause of said J. H. Foster having promised
to file in this case a plea setting up said adjudication; which
offer of said F·osters to prove the foregoing matters and
things set forth was opposed by counsel for complainant upon
the grounds, first that there is no statute or la'v authorizingthe taking of testimony o1·e tenus in chancery cases except
proceedings for divorce, and secondly, upon the ground that
such matters and things even if proved do not constitute good
cause for now allowing the said Fosters to file their answer
or other defense, and that the bar of section 6122 of the
Oode having fallen 'vithout any application being made by
said Fosters for an extension ·Of time in which to plead, the
court is now without jurisdiction to extend said .time; and
upon the motion of the complainant, by counsel, to strike out
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the plea of bankruptcy of the said J. H. Foster;· and upon the
motion of counsel for J. H. Foster f.or leave to file his demurrer and anwser to said bill, and upon the objection pf
counsel for the complainant to the granting of said motion
tipon the ground that the said J. H. Foster was likewise
barred from filing any further or other defense to said bill,
because ot the application of said section 6122 of the Code
and was argued by counsel."
The court thereupon proceeded to decree that the defendants, G. A. Foster, Eula Foster, ~rhomas Lee Foster and
Harry F. Foster were precluded from ·filing any answer in
the cause by reason of the provisions of Section 6122 of the
Code, and refused to allow J. H. Foster to testify to matters
and things recited in the o1fer referred to. The court then
proceeded in its decree to say
·
'~and being of the opinion that the said plea of bankruptcy
of the said J. I-I. Foster presents no valid defense to the said
bill,- the same is stricken from the record; but the court is
of the opinion tha.t the fili·ng of the said plea within the period
prescr·ibed by Section 6122 of the Code constitutes good cause
for now. allowing the said tT. I-I. Foster to file further pleas
or defense." (Italics ·supplied.)

Thereupon, the said J. H. Foster was allowed to file his
answer and demurrer.
·
It will thus be ob:;;erved that shortly after the institution
of this suit C. A. Foster, the fraudulent grantor, filed his
voluntary petition in bankruptcy; that J. H. Foster, the .
fraudulent grantee, was advised by the referee in bankruptcy that the adjudicat1on of 0. A. Foster as a bankrupt
operated to suspend "this state court suit as against all the
parties thereto"; that J. H. Foster, one of the fraudulent
grantees, communicated this information to the other Fosters
and that they forebore to :file their answer because of their
belief in the correctness of this advice, and because the sa.iil
./. H. Foster promised to file in the cause a plea setting up .
said adjudication, which was done. They are all the facts
that were before the court on the question of whether good
cause was shown. The court held that good cause was not
shown as to C. A. }Poster, Eula Foster, Thomas Lee F'oster
and Harry F. Foster, but that good cause was shown as to
,J. H. Foster, wl1ich good cause, in its last analysis, consists
in the filing of a worthless dilatory tJlea.
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In the case of Eyster v. Gaff, 91 U. S'. 521 (1 Otto. 512),
the S'upreme Court of the ·united States, speaking through
Mr. Justice ~filler, said:
·
. ''No authority is necessary to sustain the proposition that
a sale and conveyance by the mortgagor pending the suit
w·ould not prevent the court from proceeding with the case
without the purchaser, nor affect the title of him who bought
ui1der the decree. So, in a suit against the vendor of real
estate for specific performance, his conveyance of the legal
title after suit was brought would not suspend the proceeding or defeat the title under the decree of the court. The
obvious reason for this is, that if, when the jurisdiction of
the court has once· attached, it could be ousted by the transfer
of the defendant's interest, there would be no end to the litigation, and justice would be defeated by the number of ~these
transfers. Another reason is, that, when such a suit is ended
by a final decree transferring the title, that title relates back
to the date of the instrument on whieh tl1e suit is based, or
to the commencement of the suit; and the court will not permit its judgment or decree to be rendered nugatory by intermediate c.onveyances.
'' JV e ·see no reason why the sa1ne principle should not apply to the transfer 11'~tade by a bankruptcy proceeding."
(Italics supplied.)

So, it will be observed that the transfer attempted by the
institution of t.he bankruptcy proceeding was merely another
tlffort to further hinder and delay the creditors in the collection of their debts. According to the advices of the referee
in bankruptcy, the very object of the .bankruptcy proceeding
was to "suspend this state court suit as against all parties
thereto''. To hold that the filing of the plea of bankruptcy
by J. II. Foster constitutes "good cause" for allowing him
to file an answer after the expiration of the six months prescribed by the statute, ·would be to hold that a1i act on the
part of the defendants designed to hinder and delay the creditors in the collection of their debts can itself be considered
good cause within the purview of the statute for allowing
the defendants to file a.n answer after the expiration of the
six months, and thereby still further hinder and delay the
complainants by raising new issues and putting them to proof
at a late stage of the case. It is submitted that such a. propo.
sition is absurd on its face.
The court correctly held that the bankruptcy proceeding
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itself did not in any way affect the right of the state court
to proceed with the case, because the state court had already
acquired jurisdiction of the parties, and of the subject matter of the- suit before the defendant, C. A. Foster, filed his
voluntary petition in bankruptcy. See Black on Bankruptcy,
Section 388, page 850; llrancisco v. Shelton, 85 Va. 779; 23
Gratt. 893; .~1 etcalf Bros. v. Barker, 23 Sup. Ct. 67; P·ickens
v. Dentray, 23 Sup. Ct. 78; Eyster v. Gaff, 91 U. S. (1 Otto.)
521; Barr, assignee, v. liVhite, 30 Gratt. 541, 54:2, 543.
In Black oi1 Bankruptcy, supra, it is said:
'' 388. Same ; Proceedings in S'ta te Courts.-The jurisdiction of a state court over a proceeding to establish and enforce a valid lien on property is not taken away by the mere
fact of the intervening bankruptcy of the debtor; but unless
its hand is stayed by the order of the court of bankruptcy, or
the parties have placed themselves in a position where they
can no longer invoke its jurisdiction, it may proceed, without regard to the bankruptcy proceedings, to render such
judgment as may be appropriate in the case, and having
given such judgment or decree, it may thereafter grant the
necessary process (or sanction the use of its necessary and
appropriate process) for carrying the judgment or decree
into operation, as, for instance, by levy on and sale of the
bankrupt's property under execution, the same being subject to the lien, provided, of course, that such property is
not already in the -custody of the c:ourt of bankruptcy, and
provided that such process is not enjoined or stayed by order of the latter eonrt. It is, in fact, a general rule tha.t
where the rights of the parties, urging elaims that conflict
with one another on the same property or fund, would be
the same whether presented in the state court or in the court
of bankruptcy, the court which first acquires jurisdiction of
the property or fund may retain it for the purpose of a. decision.''
In Frruncisco v. Shelton, sttpra, a plea of bankruptcy was
filed, setting up the intervening bankruptcy of one of the
parties. The trial court rejected the plea and this action
wa.s made the basis of the second assignment of error in this
court. Judge Lacy, speaking for the court on the subject of
the propriety of the action of the lower court in rejecting
the plea, said:
''The second assignment of error is as to the rejection of
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the plea of the appellants, B. S. Francisco, trustee, and Fannie A. Francisco, to the jurisdiction of the circuit court in
the premises, by reason of the above, recited proceedings in
the bankrupt court. '11here was no error in this ruling of the
·circuit court; the jurisdiction of the circuit court first attached. The appellee, Shelton, was not m~de a party to the
proceedings in the District 1Court of the United States, nor
'vere the heirs and distributees of Fendol Chiles, and the
mere notice to the creditors of Francisco to prove their debts
did not make them parties, nor by proving their debts did
they become parties to the case in that court; nor did the adjudication in bankruptcy oust the circuit court of its jurisdiction to enforce liens in the suit then pending therein, in
which Francisco was a party and made his defenses, he, during its pendency, having invoked the jurisdiction of the district court by filing his petition to be ·adjudged a bankrupt
therein. As was said by Mr. Justice l\t!iller in the case of
Eyster v. Gaff, 91 U. S. 521: 'It is a mistake to suppose that
the bankrupt law avoids of its own force all judicial proceedings in the State or other courts the instant one of the
parties is adjudged a bankrupt. There is nothing in the act
which sanctions such a proposition. The court in the case
before us had acquired jurisdiction of the parties and of the
subject-matter of the suit. It was competent to administer
full justice, and was proceeding, according to the law which
governed such a suit, to do so. «< * *
· ''The man who contests the right to real or personal property with the bankrupt loses none of those rights by the bankruptcy of his adversary. The courts remain open to him in
such contests, and the statute has not divested these courts
of jurisdiction in such actions. If it has for certain classes
of actions conferred a jurisdiction for the benefit of the assignee in the circuit and district courts of the United States,
it is concurrent with and does not divest the jurisdiction of
the S'tate courts. See~ also S~mith v. Maso·n, 14 Wall. 419;
1Jtlarshall v. Knox, 16 Wall. 551; Mays v. Fritton, 20 Wall.
414; Doe v. Childress, 21 Wall. 642; Ray v. Not·se'Worthy, 23
vVall. 128; Factors v. 1J.fl£rphy, 111 U. S. 738; Btt1·bank v.
Bigelo'W, 92 U. S. 179." .
In Pickens v. Den,troy, 23 Sup. Ct. Rep. 78, d.ecided by the
TJnited States .Supreme Court December 1, 1920, it was held
that a suit to enjoin the further prosecution in a state court
of a pending suit by a judgment creditor to have a deed set
aside a.s fraudulent and the property described therein sol~
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and the proceeds applied to the payment of judgment, is not
within the jurisdiction of a court of ballkruptcy; and, that
the jurisdiction o{ the state court over the suit is not lost
by the action of the creditor in proving up her judgment be-.
fore the referee in the bankruptcy proceeding. It was further
held in that case that the creditor's action in proving her
debt in the bankruptcy proceedings did not amount to her
consent to the exercise by the court of bankrll{>tcy of juris.diction interfere 'vith further proceedings in the state court.
In Metcalf Bros. v. Barker, 23 Sup. Ct. Rep. ·67, Metcalf
Brothers filed their petition to superintend and revise in
matter of law certain proceedings of the district court of the·
United States for the Southern District of New York, wherein
an order was m·ade by said district court enjoining the petitioners, l\1:etcalf Brothers, from taking any further proceedings· under a judgment ohtained by them in the Supreme
Court of the State of New York in a judgment creditors'
· suit, wherein certain transfers made by the bankrupts had
been set aside as to them as fraudulent and void, and wherein
receivers of the property of the bankrupts appointed by
said Supreme Court had been directed to pay to them the·
amount of their judgments a.t law upon wl1ich their said
judgment -creditors' .suit was founded. In dealing with the
propriety of such interference by the Federal Court, with
proceedings in the creditors' snit in the state court, after
they had been prosecuted with exemplary diligence, the
·united States Supreme Court said:
"At this point the bankruptcy court intervened and on
summary proceedings enjoined Metcalf Brothers & Company
from receiving the fruits of. their victory. The state courts had jurisdiction over the parties and tl1e subject-matter, and
possession of the property. And it is ·well settled that where
the property is in the actual possession of the court this
draws to it the right to decide upon conflicting claims to its
ultimate possession and control.
"In Peck v. Jenness, 7 How. 612, 12 L. Ed. 841, the district
court had decided that the lien of an attachment issued out
of a court of New Hampshire was defeasible and invalid as
against an assignee in bankruptcy. But t.ltis court held that
this was not so, and that the district court had no supervisory power over the state courts, and Mr. Justice Grier
said: 'It is a doctrine of law too long established to require
a citation of anthoritie~, that, "rhere a court has jurisdic--
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tion, i~t has a right to decide every question 'vhich occurs in
the cause, and whether its decision be correct or otherwise,
its judgment, till reversed, is regarded as binding in every
other court; and that, where the jurisdiction of a court, and
the right of a plaintiff to prosecute his suit in it, have one~
attached, that right cannot be arrested or taken away by
proceedings in another court. These rules have their foundation, not merely in comity, but on necessity."
The circuit court also correctly held that the advice of the
referee in bankruptcy that the effect of the bankruptcy proceeding was to ''suspend the state court'' did not constitute
good cause for allowing the defendants, C. A. Foster, Eula
Foster, Thomas Lee Foster, and Harry F. Foster to file
their ans,vers after the expiration of the time presc~ibed by
statute. But the court erred in holding that the mere filing
of the plea of bankruptcy by J. H. Foster constituted good
cause for allowing· him to file his answer after the expiration of the six months. The filing of a plea of bankruptcy is
merely a form of suggesting to the court that one of the
parties to the suit has been adjudicated a bankrupt. If the
bankruptcy proceeding itself cannot affect the right of the
state court to proceed in a case of this kind, we confess that
've cannot understand how the mere S'll·UlJest-ion of this fact
can so affect the procedure in the state court as to relieve
the defendant of the necessity of :filing his answer within·the
time prescribed by the positive mandate of a statute.
It will be observed that the decree recites that J. H. Foster,
the appellee here, was advised by the referee in bankruptcy
that the adjudication of ·C. A. Foster as a bankrupt operated
to suspend this ''state court suit, as against all parties thereto", and that J. H. Foster communicated this information
to the other Fosters, and that they forebore to :file th~ir
answer, because of their belief in the correctness of this advice, "and because the said J. H. Foster having tJro'mised to
file in this ca.se a plea setting ·up said adjttdication''. So, it
appears that all of the defendants were of the opinion that
the effect of the bankruptcy proceeding was to still lztrther
hinder and delay the creditors of C. A. Foster in the collection. of their debts by suspending their suit. Since it was
necessary to bring to the attention of the court the fact of
the existence of the bankruptcy. proceeding in order to bring
about this suspension, J. H. Foster tJrom.ised to file S'Uch a
plea, setting up tl}e adjudication in bankruptcy. The filing
of this plea was thus to enure to the benefit of all of the
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defendants by ''suspending the state court suit, as against
all parties thereto". N.ow, when it develops that the bankruptcy proceeding has no such effect upon ''the state court
suit", and that the plea suggesting bankruptcy presents no
defense, and is striclqm from the record, it is seriously
argued that J. H. Foster, thott~tg'h a party to this fraudident
scheme of f-urther hindering and delaying ymtr petitioners
in the collection of their debts, is entitled to additional ti1ne
in which to file his answer, and upon the gr·ou/nd that the failu.re of his fraudulent plans to 1naterialize constitutes .qopd
cau...~e authorizing the court to allow him to file his answer
after the expiration of the six months; and this in a court
of equity.-a court of conscience! "\Ve submit that J. H. Foster has no standing in a court of equity on such a state of
facts and that the court should have promptly rejected his
answer.
In this connection, let us enquire wha.t is ''.good cause''
within the purview of Section 6122 of the Code¥

1n the case of Gray v. Frances, 124 S. E. 446, this court,
speaking through Sims, P., in reference to this statute, said:
''The statute last mentioned is a wholesome one, which
should be firmly enforced, and doubtless it w·as this consideration which led the learned trial judge to make the ruling
he did. But the statute should be so enforced only in accordance with its true intent and meaning. And while, we
would not weaken, in the slightest degree, the vitality of the
statute, we think that that meaning and intent is this: That,
after, the six months mentioned in the statute, the defendants
to a suit in equity upon whom process has been served (as
to whom the situation is that the bill has been taken for confessed) are to be held bound by their confession of the truth
and accuracy of the allegations of the plaintiffs' bill, which
the law imputes to them because of their silence, and which
is involved as the result of the bill being taken for confessed, unless such defendants can purge themselves fr.om
the intendment thus imposed by law under such circumstances. The intendment is directed chiefly against permitting a defendant, by filing his answer, or other defense,
after the limit of time specified in the statute, to put the
plaintiff to further proof than that already theretofore made,
thus working a delay or continuance, because of matters not
previously alleged and which are thereby, for the first time,
sought to be put in issue; such intendment not being directed
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against error apparent on the face of the record already
made.
''The chief mischief which the statute seeks to remedy is
the delay worked by dilatory tactics in pleading, where the
pleading presents ne\v matter not theretofore appearing on
the face of the record, which might and should have been
pleaded promptly at au earlier stage of the cause. The
statute undoc consideration plainly means, we think, that
'good cause' for the delay mentioned in the statute can be
shown, \vhere the pleading is of the character just mentioned,
only by 'showing fraud, accident, mistake, surprise, or some
adventitious circumstance beyond his (the defendant's) control and free from his neglect', as is said in fVilsott v. Kennedy, 63 W. Va. l, 59 S. E. 736, in the construction of a West
Virginia statute a somewhat similar to that of Virginia under consideration.
''The West Virginia case just cited is strongly. relied on
for the defendants. An examination of that case, however,
shows that it was not a case of error apparent on the· face
of the record; but of an answer sought to be filed, which denied the truth of the allegations of fact of the bill and alleged new f.acts sought to be relied upon by the defendant.
In that case, in addition to what is quoted therefrom above,
this is said, concerning the ·yyest Virginia statute:
'' 'This statute virtually means that the filing of an ·answer in a chancery cause shall not \Vork de1ay or continuance
unless defendant shows * * * good cause to excuse the tardiness of his answer. Its apparent object is to prevent delay or dilatory action in the course of chancery proceedings,
at the same time giving the right to defendant to be heard,
* * * provided his aur;wer does not delay the progress of the
suit, * * :!II The defendant was not only asking that the * * *
decree of the court be set aside, but that he be permitted
to file his ·answer, putting the plaintiffto proof, and working
a delay or continuance.' (Italics supplied.)
"In the instant case, the defense sought to be made hy the
demurrer, or answer not allowed to be filed, did not deny any
of the allegations o£ fact of the bill-did not seek to pnt. tl1e
plaintiffs to any proof, or work ariy delay or continuance--·
but took the position that, admitting all of the allegations
of fact of the bill nnd all of the facts sho\vn by the evidence
introduced in the cause to be true, still that it was apparent
on the face of the record that the decree complained of was
wrong·, as a matter of law."
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It will thus be observed that "good cause" within the
meaning of this statute can be shown in one of two ways
only: (1) by pointing .out error apparent on the face of the
record; and secondly, by showing ''fraud, accident, mistake,
surprise, or some adventitious circumstance beyond his ( th:e
defendants') control 'l!nd free from his neglect". It is not
contended that the answer whieh was allowed is directed
against any error apparent on the face of the :record. It is
an answer denying the allegations of the bill of complaint,
putting the ·complainants to proof and thus working a delay or continuance. There is nothing in the record to show
that the failure of J. H. Foster to file his answer within the
time prescribed by law was due to any ''fraud, accident, mistake, surprise, or adventitious circumstance beyond his control and free from his neglect", within the meaning of that
phrase as it is used by the courts. The language quoted has
been used interchangeably for more than a century in proceedings seeking relief against default judgments ·at la:w and
default decrees in equity, resulting from the failure of the
defendant to make his defense in the time and mode prescribed by law. It makes no difference what the character
of the proceeding was \vhich resulted in the judgment or decree. The Court of Appeals of this state has held, in a long
line of decisions, dating back more tl1an a hundred years,.
that before the defendant can obtain relief, he must sho\v
that his failure to interpose his defense \vithiu the time prescribed by law was clue to ''fraud~ accident, mistake, surprise,
or some adventitious circumstance beyond his (the defendant's). C<?ntrol and free from his neglect". The Virginia
reports teem 'vith illustrative cases, showing ex-actly what is
meant by this language. When this court w:as called upon in
the cas-e of Gray v. Jflr(}Jnces, su.pra, to say what the words
''good cause'' in this statute mean, it employed the phrase
quoted, 1\nowing full well that this phrase had been used by
the court of last resort of this state in case after case with
a definitely accepted meaning.
Let us no\v examine some of the illustrative cases.
In Hill v. Botvyer, 18 Gratt: 364, the syllabus is as follows:
"9. Decree by Default. Relief from Laches.---A defendant upon whom process has been served, 'vho 'vholly neglectshis defense or contents himself with merely writing to a
lawyer \vho practices in the court to defend him, without
giving him any information about his defense, or enquiring
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whether he is attending to the case, is not entitled to relief
ag·ainst a decree by default, on the ground of surprise, however grossly unjust the decree may be."
And in the body of the opinion .the court says :
"It is alleged that the appellant, Hill, who, as well as the
other appellants, resided in Fayette County, wi:ote soon after
the institution of the .suit, to 1\ir. Watson (now Judge Watson) of Albemarle County, where the suit was, to e:qgage his
services as counsel in the case; that the other appellants relied on Hill to attend to the defense; that Hill supposed that
}ir. Watson was giving proper attention to the case in his
behalf; and knowing that he had never received anything,
and could not justly be liable for anything, gave himself no
concern about the matter. In consequence of a misapprehension, however, ~Ir.. Watson did not attend to the case as counsel for the appellant Hill while his partner attended to it
as counsel for Geo. Hill, whose interest was adverse to that
of the appellants, and whom Mr. Watson supposed to be the
same Hill who had written to him. The consequence was,
that the appellants were 'vholly undefended by counsel. * • *

''But if we take them as all true, it would be difficult to
imagine a case of grosser laches than this. The appellants
were all duly served with process. Hill contented himself
with writing a letter to a lawyer to engage his services, while
the other appellants did nothing. Hill had no further communieation with the lawyer. If he ever heard from him at
all, which he does not allege, he gave him no information as
to the defense; he paid no fee; made no inquiry as to the
progress of the case. How could he suppose that counsel,
if willing to work for nothing, could defend him without
]mowing anything of the facts. When parties are admonished of the institution of a suit by the service of process,
it is their duty· to take care of their interests, if they neglect
this duty it is at their peril. The allegation that Hill gave
himself no uneasiness because he knew that he could not
justly be made liable for anything, if proved, would not alter
the case. He knew, by the service of the pro·cess upon himself and his securities that a. claim was made against him;
and he must have ·known that some ground, just or unjust,
true or false, would be shown to sustain it. Ho·w was counsel or the court to know the facts so ·as to protect him against
nn unjust claim if he could furnish no evidence and no information. * * •
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''The cases in 'vhieh this court has held parties responsible
for the consequences of laches in making their defense to
legal proceedings against them, are too numerous to mention. They are generally cases in which relief has been
sought in equity against judgments at law. But in Callaway
v. Alexander, already cited, the same principle was held to
be applicable to the case of a bill to open a decree by default
on the g-roun~ of accident and surprise. That case bears a
strong resemblance to this in the f.acts, and is a c.onclusive
authority for holding the appellants bound by their laches.
I

.

~

"The appellants have certainly been .decreed to pay more
than they were justly liable for. But we cannot relieve them
on this ground from the consequences of their gross and
inexcusable laches. To do so, would be to hold out a direct
encouragement to ~such conduct. Diligence and vigilan~·e
would cease to be the rule, and we should destroy all certainty in the results of judicial proceedings. There have
been many cases of great hardship in which this court has refused to give relief on the ground of laches. There was
never a harder case,· for instance, than J.lJ eenz v# Rucker, 10
Gratt. 506. But as the court said in that ease 'the inevitable
answer to the argument (of hardship) is, that the hardship
complained of is not to be .traced to the administration of
justice, but to the party's o'vn folly and gross laches.' "
''The bill makes no charge of fraud against Bowyer and
wife and Ifill and wife, or any of them."
In Franklin v. TV-ilkinson, 3
syllabus:

~funf.

113, we quote from the

''2. Bill of Revie,v-Wrong Advice of CounseL-It is no
ground for a bill of review, that the party was prevented
from proving certain important facts, by wrong advice of one
of his counsel; or that the other was unable to attend to
the cause when called for trial, which circumstance was unknown to the party, until after the decree. * • * "
In the body of the opinion, among other things, it is said:
''The reasons suggested for reviewing this decree were,
that 'the appellant ga\re a valuable consideration for the said
bond in a wagon and team of horses, estimated at cash prices,
and never kne,v, or heard, until after the assignment of it to
him, ·and delivery of the said wagon and team, that it was
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suspected to have been given for a gaming consideration;
that he would not accept the said bond, until he received an
assurance from the said Wilkinson that it was good for twenty
shillings in the pound; that he was prepared to prove these
facts, but, being informed by one of his counsel, that he need
not take any depositions, and the other, who succeeded to
his business, being unable, from a domestic misfortune, to
attend to the cause when it was called for trial, the decree
perpetuating the injunction was rendered •without any opposition, or any statement of facts which might have been
made for a continuance. * * *
. ''And it not appearing that any sufficient ground is alleged in the bill of revie,v, to entitle the appellant to a reconsideration of the decree perpetuating the injunction, the
court, without deciding on any other point in this cause, is of
opinion, that there is no error in the said order rejecting tlie
bill of review; therefore it is decreed ~and ordered, that the
same be affirmed.''
In Jones v. Pilcher's Devisees, 6 Munf. 425, we quote the
following from the syllabus:
·
'' 1. Bill of Review-Grounds-Doeuments Lost by CounseL-It is not a sufficient ground for a bill of review, that
certain documents; on which the complainants' right to a
decree depended, and 'vhich he intended to exhibit wiih l1is
original bill, were lost or mislaid by his counsel, and not
~ound until after the decree against him. * * * ''
The court states the fucts as follows :

''in September, 1813, the plaintiff preseilted a bill of revie,v, alleging that a decree would not have been pronounced
against him but for the unfortunate accident of the power
of attorney, and receipt for the seventeen pounds. having
been lost or mislai4 by his counsel, and not found until within
the last month. This bill was supported by the affidavit of
Thomas R. Rootes, stating; 'that the power of attorney front
Edward Pilcher to John Dalgan, bearing date the 22d day
of February, 1794, and the receipt of John Dalgan to ,John
Jones for seventeen pounds, in part of land sold under tho
said power of attorney, and bearing date the 15th day of
March, 1794, were delivered to the affiant by John Jones,
prior to the drawing and filing the original bill in Chancery
in the name of the said John Jones against Sarah Pilcher
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and others; and that the said power of attorney and receipt
were lost or· mislaid in office of the said Rootes, until within
the last month, when they ·were discovered in a large laW'
book in the said office'. The power of attorney and receipt
were also exhibited, and made part of the record.
The defendants filed a general demurrer to the bill of review; which demurrer was sustained by ·Chancellor Nelson;
(the cause having been transferred to the Superior Court of
Chancery for the Fredericksburg Dis~rict) and the Bill dismissed with costs; from which decree the plaintiff appealed
to this court.''
The court rendered only a very brief opinion, which is as
follows:
"By the Court: Decree affirmed; but 'vithont prejudice

to any suit the appellant may be ·advised to bring, to recover

hack the purchase money, alleged to have been paid by him,
from the personal representatives of Edward Pilcher."
In Ayres v. JJ1orehead,'s

Adn~'r.,

77 Va. 586, it is said:

" 'It must appear that the omission of the defendant to
avail himself of the defense at law, was unmi:wd with any
negligence in himself or. his agents. 1~hi.~.; rule is absolutely
inflexible and cannot be violated, ov8n wlH.•H the ;judgment i 3'
m·anifestly wrong in law or fact; or when fhe effeet of allowing it to stand 'viii be to compel the paynH~nt of a debt
'vhich the defendant does not o've, or which he owos to a
third person.'
''And within the influence of this ruh~ the present case
clearly falls. In it there is neither of th~ ele1nents of fraud,
accident or surprise. The judgment here ,;,ras obtained
through the mere negligence of the appellant's counsel. According to his own admissions, as well as the allegations of
tbe bill when his client called upon him and furnished him
with a copy of the 'vrit he neither took the trouble to inquire of her as to the court in which the ·suit was brought
nor read the writ; but carelessly placed it away with tlie
papers belonging to another court, and never thought of it
again until after the judgment had been entered and theterms of tile court had been ended. From the conseouences
of this negligence, equity npon the soundest principles of
policy, cannot afford any relief.''
·
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In Tapp's Adntr. v. Rankin, 9 Leigh 478, the holding of
the court is evidenced by the following syllabus:
"Equit·able Relief Against Judgme:Q.t-Negligence-Ignorance of Counsel.
''Although it may be manifest that great injustice has
beeu done a defendant at law, by the verdict and judgment
against him there, yet, if this injustice has not been produced by any fraud or surprise on .the part of the plaintiff,
but is the result either of the defendant"s own negligence,
or of his counsel's ignorance or bad management a court of
equity can give him no relief."
And in the body of the opinion it is said:
"The rule is now well settled, that after a trial at law, if·
there appear to have been no fraud or surprise upon the part
of the plaintiff, equity cannot relieve the defendant from the
consequences of more negligence, notwithstanding it may be
manifest that great injustice has been done him at law. If
it appears that by the use of proper diligence he could have
defended himself successfully, however hard his case, equity
must not interfere; and this upon sound principles of general policy, which no court is a.t liberty to disregard. For
this may be cited the cases of The A·uditor v. Nicholas, 2
~funf. 31; Foolkner's Adrnx~ v. Hanvood, 6 Rand. 125; ArtlvtM" v. Chavis, Icl. 142, and several more recent cases.''
In Allen, TValton & Co. v. H a·rnilton, 9 Gratt. 255, the syllabus is as follows:
",Judgment, Equitable Relief. Case at Bar.-Upon a scire
facias against special bail, he obtained a bail piece, arrested
his principal, surrendered him to the jailor, and took the
jailor's rec.eipt for his body, and gave notice thereof to the
attorney of the p1aintiffs, they not residing in the county.
N otwithsta.nding all this, there was an of:fiee judgment upon
the scire facias against the bail, and he not appearing to defend the case at the next term, the .office judgment was confirmed. Equity will not relieve the bail."
Elaborating upon the law as laid down in the syllabus, the
court, iri its opinion, says :
"The numerous decisions of this court cited in the argument, to which may be added the case of Slack v. Wood, s1-!.pra
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J.O, decided during this term, have established a rule that
the party having a good legal defense, shall not, after a judg.;
ment at law, bring the case into equity upon the legal matter,
without alleging and proving a good excuse for not using
it at la'v; and, moreover, that a court of equity will not
grant relief merely because injustice has been done.
"In this case, there is no excuse alleged except that he was
advised it was unnecessary to make any defense. With this
the appellees have nothing to do. If without fraud on their
part they have got a legal advantage, they cannot be deprived of it because the other side has acted upon an erroneous impression of his own, or the mistaken advice of his
counsel. * * * The case is one of great hardship on the
bail, but the books are full of such cases; a~d relief cannot
be given without upturning a long series of decisions.''
In lVallace v. R'ichtnond, Assignee, 26 Gratt. 67, the opinion
(stating fully the facts and the law) is as follows:
"This was a bill filed in the Circuit Court of Norfolk
County by ·George T. Wallace, to enjoin a judgment which
had been recovered against him by L. V. Richmond, as assignee of E. Richmond. It appears that in September, 1868,
L. V. R-ichmond, assignee of E. Richmond, instituted an action of debt in the Go~nty ~Court of ·Norfolk County against
Geo. T. Wallace, John Black and Wm. Shannon, as later partners under the name and style of Black & Co., upon a note
for $2,133.22, bearing date April 12, 1865, and signed Black
& Co. The process was served on Wallace, but Black and
Shannon living in North Carolina the process was returned
as to them 'not found'. No appearance or plea having been
entered or filed for Wallace at the December term of the
·court, the office judgment against him 'vas confirmed.
''The ground of equity relied on by Wallace is, that he
was never a member of the firm of Black & Co., and was not
on any ·ground liable ~ither on the note or for the debt for
which the note was given. That when served with the
process he spoke to James ~1:urclaugh, a lawyer practicing
in the court, and who had been for years and was then, his
standing· counsel, telling him of the snit, and the g-round of
his defense, ·and directing l1im to defend the suit. That at
the· December term of the court :Murdaugh examined the
docket of the court, and though he saw a case on the docket
in the name of Richmond, assignee, v. Black & ·Co., it did not
occur to him that this was the case against Wall ace, and
therefore did not examine the papers, and thus the case was
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not defended, and the office judgment was confirmed. Wallace states in his evidence that he showed the process to 1\{urdaugh when he spoke to him to defend the case; but this
1riurdaugh did not remember. It does not appear that Wallace paid any attention to the case after he spoke to Murdaugh, but he lived in the county, and might have been
reached in time to make the defense by plea, if Mr. Murdaugh
had found the case on the docket.
"This cause came on to be heard on the 4th of April, 1872,
when the court dissolved the injunction and dismissed the
bill, 'vith costs. And thereupon Wallace applied to a judge
of this court for an appeal; which 'vas allowed. • • •
"In the recent case of Holla.nd and lVife v. Trotter, 22
Gratt. 136, relief ·was given upon the ground of surprise,
but upon principles, which are stated by Judge Christian
who delivered the opinion of the court, entirely consistent
with Tapps Ad1nr. v. Rankin, sup1·a.
''In this ease the court is of -opinion that the facts upon
which the plaintiff relies to show that it 'vould be against
conscience to execute the judgment at law, might have been
relied on in his defense at la:w, and that he does not show
that he was prevented by fraud or accident, unmixed with
fault or neglig·ence in himself or his agent, from availing
himself of them in his defense at la.,v. It is true, that after
the writ was served on him he retained counsel to defend
the suit, and informed him of the ground of his defense towit: that he was sued as a partner of Black & Co., and was
not, and never was, a partner or member of said firm, or in
any way liable for said debt. But he gave no further attention to the suit. It does not appear that he ever spoke to
his counsel again on the subject, or made any preparation
for his defense, though he was probably at the place where
the court was held during the term. His counsel entered no
plea to set aside the of:fiee judgment, and made no defense
whatever, and judgment went against him by default.
"His counsel says he examined the· docket, and saw no
case upon it of Richmond, assignee, v. Wallace. He saw
the case of Richmond, assignee, v. Black & Co., but it never
occurred to him that the appellant was sued in that case, and
. he did not look into the papers to see. Yet he had been informed by the appellants that he was sued as a member of
that firm, and his ground of defense was that he was not,
and never had been, a member of it; and he thinks he showed
him a copy of the summons which had been served on him.
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His counsel says he did not remember having been shown
a copy of the summons, and was not aware that the appellee
'vas interested in that suit, else he would have looked into
the papers and entered a plea. But a plea denying the partnership could not have availed for his defense unless verified by affidavit; and the defendant was not there to make
affidavit.
"But being informed as to the character of the appellant's
defense, and knowing from the date of the summons and its
service, that in the reg·ular course of procedure the c~se
'vould be on the of·fice jud!,rment docket at that term of the
court, it does appea!r extraordinary that he made no inquiry
about the case. If he .had inquired of the clerk, he, doubtless, would have been informed. It seems to the court a plain
~ase of negligence on the part of the appellant's attorney, not
unmixed with fault or negligence on his part.''
In Byrne & Wife v. Ed'monrls, 23 Gratt. 200, it is said:
''The jnris.diction of courts of equity, arising from acci...;
dent, is, says ~fr. Justice S'tory, a very old head in equity,
and probably coeval with its mere existence. By the term
accident is included not merely inevitable casualty or the
HCt of Providence, or what is technically called vis 1na}or or
irresistible force, but such unfor-eseen events, misfortunes,
losses, acts or omissions as are not the result of any negligence or misconduct in the party. 1 Story's Eq. S. 78, Redford's edition.
"Lord Cowper, speaking on the subject of accident as
cognizable in equity, said: 'By accident is meant, when a
case is distinguished from others of the like nature by unusual circumstances.' The definition would be more· accurate if he had added, provicle(L such unusual circumstances
had not ar.isen from the gross negligence or default of the
party seeking relief.''
In Holland & Wife v. Trotter, 22 Gratt. 136, it is said:
"The grounds upon which a court of equity will interfere
to grant relief agajnst a judgment at la,v, are well defined .
and firmly established.
"That a court of chancery will not entertain a partv seeking relief against a judgment which has been rendered
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against him in a court of law, in consequence of his default
upon grounds which might have been successfully taken in
the court of law, .unless some reason founded in fraud, accident, surprise or some adventitious circumstances beyond
the control of the party, be shown, why the defense was not
made in that court, ds a proposition which has been so repeatedly affirmed, that it has become a. principle and maxim
of equity, as well settled as any other whatever. It has been
acted upon and recognized in very numerous cases in this
court, as well of ancient as of recent date, so numerous are
they, and so familiar, that it is. deemed entirely unnecessary
to cite them here.
"This rQle has its foundations in wisdom and sound policy:
It springs out of the positive necessity for prescribing some
period at which litigation must cease. A court of equity will
not grant relief merely because injustice has .been done. To
ent.itle himself to relief, the party must show that ·he has
been ··guilty of no laches, but that he has done everything that
could be reasonably required of him to render his defense
effectual. A court of equity w.Ul never, whatever the hardship, relieve a party from the consequences of their own
negligence and inexcusable laches. To do so, would be to
hold out direct encouragement to such conduct. Diligence
and vigilance would cease to he the rule, and we should destroy all certainty in the results of judicial proceedings. The
cases in which courts of equity have refused relief have been
cases where the failure to make defense in a court of law
has resulted from the laches or negligence or the party setting up his demands in a court of equity.
In JJi oore v. L-itJscomb, 82 Va. 546,

t.~1e

court said:

''The case. cannot be distinguished in principle from the
case of Holland v. Trotter, 22 Gratt. 114, in 'vhich this court
held that the defendant 'had been misled and prevented from
making his defense·-by representations and assurances of
the plaintiff's agent· and attorney'. In such cases Lewis,
P., speaking for the majority of the court in Dey v. Martin,
78 va·. 1, says : 'relief will always be granted when it is shown
that the failure to successfully defend at law was because of
the acts or representations of the opposite party or agents,
or the result of fraud, accident, surprise or some other adventitious circumstance beyond the control of Hle party complaining.'

In Meem. v. Rucker, 10 Gratt. 506, it is said:
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"Now that a party to whom a day and opportunity have
been allowed to make his defense against a demand set up
against him in a court of law, but who has wholly failed to
avail himself of them, will not ·be entertained in the court of
chancery on a bill seeking relief against the judgment which
has been rendered against him in consequence of his default,
upon grounds which might have been successfully taken in
the court of law, unless some reason founded in fraud, accident, surprise or some adventitious circumstance beyond the
control of the party be shown why the defense was not made
in that court, is a propositio:Q. ·which has been so ropea tedly
affirmed that it has become a principle and maxim of equity
rls well settled as any other whatever. It has been recognized and acted upon in very numerous cases in this court as
well of ancient as of recent date. So numerous indeed are
they and so familiar, that I deem it entirely unnecessary to
cite them here. The rule has its foundation in wisdom and
sound policy. It springs out of the positive necessity for
prescribing some period at which litigation must cease, and
J am utterly unable to appreciate the force or justness of
the complaints which in view of its supposed harsh operation
in particular _cases, have· sometimes been made against it. I
think that private right and public interest alike require that
it should be adhered to.
"In the present case, the defense now sought to be made on
the demand against the appellee, is one entirely appropriate
to the court of law, and as the appellee has had a day in
court in which he might have set it up, but failed to do so,
the only enquiry which we have to make is whether a good
and sufficient reason has been shown in excuse for this failure. * :~~= *
"When the summons was served upon him, he was ignorant
of the nature of such proceedings and mistakenly .supposed
it was a mere proceeding to entitle the appellant to the benefit
of the collections as he made them from the debtors named
in the receipt, and that the appellant would have to prove
he had collected money upon it before he could be held accountable. Certainly there is nothing· in this to excuse his
total disregard of the summons served upon him. It distinctly apprised hhn what he had to do in order to protect
himself from liability, and if ignorant in the premises as he
professes to have been, he should have sought the aid of
counsel, and not relied upon his own vague and imperfect
idea of what was intended by the proceeding. Ignorance
and mistake of the law can furnish no ground for relief in
a court of equity, and least of all in a case in which the party
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had full opportunity in another forum to protect himself
against the consequence of such ignorance and mistake, by
the exercise of the most ordinary prudence and the performance of a plain duty. Any other rule would be found idle
and impracticable. Nor is the case strengthened by the allegation that because of the meaning he attached to it, the
service of the summons made so slight an impression upon
him, that he altogether forgot it, and so, 'by mistake' failed
to attend to it. This was pure negligence, and the court
can no more measure .the strength of man's memories than it
can the size of their understandings. Necessarily in every
case where a. party disregards the mandate and requirement of the process of a. court of justice, it must be at his
peril; and this he must be held to know.
"In truth the true statements of the grounds upon which
relief is sought, is a sufficient exposition of their fallacy
and utter insufficiency.
"But the hardships of the case in compelling an ignorant
and innocent officer to pay out of his own pocket money which
he has been unable to collect, without any defaul:t on his
part, has been strenuously urged by the counsel for the appellee, and the page of the English classics has been invoked
in support of the argument. Hard cases, it has been said,
are the shoals and quicksands of the law, and there are to
be found cases involving doubts and difficulties and where
the exercise of a certain discretionary power would seem to
have been deemed necessary and proper, in which the great
l1ardship of the case was referred to as an element of consideration. But it must be unnecessary to say that in a case
of this 'kind, involving no doubt or uncertainty, where no
margin is left for the exercise of any discretion, presenting
questions the solution of which is to be found in the application of plain, simple acknowledged principles of law, the
l1ardship attending it, however great, cannot abrogate those
principles, or in the slightest degree effect, alter or modify
them. And besides, the inevitable answer to the argument is
that the hardship complained of is not to be traced to the
administration of justice, but to the party's own folly and
gross laches.''
In Rich'mond & Petersbu,rg R. R. Co. v. Shippen, 2 P·at. &
II. 327, the syllabus reads:
''Case at Bar-Judgment by Consent.-In a controversy
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in a county court about the confirmation of a report of commissioners appointed to assess damages for land taken for the
tlse of a railroad company, no \vitnesses were examined, and
a judgment w·as entered by consent against the company, confirming the report, and for the amount of damages assessed
by the commissioners, for the purpose of removing the cause
to the circuit court of the county by appeal, the counsel for
both parties being of the opinion that an appeal lay of right
to the Circuit Court. No such right of appeal existed, and
the circuit court dismissed the appeal. * * :1$
And Judge Gilmer, delivering the opinion, says:
"Gilmer, ,J. This is a hard case on the appellants, and one
in which I feel inclined to afford them relief. Not only are
the damages assessed by the valuers on the land of the appellee excessive, but, in addition to that, the appellants, by
a misapprehension into wl1ich their counsel, in common with
the counsel of the appellee, and of the profession generally,
had fallen, have been deprived of an opportunity of obtaining
relief against those damages, and there can hardly be two
opinions with regard to the propriety, in a moral point of
view, of the appellee availing himself of this advantage, but
we must sit here not to try questions of mere ethics, or to
enforce mere moral obligations: the case must be decided
according to the principles of equity.
''The counsel for the. appellants invoke the aid of equity
on the ground of fraud-not fraud in the appellee, or in his
counsel, in obtaining the judgment of the county court, or
the appeal; for it is admitted that the judgment 'vas entered
and the appeal taken by consent of the counsel on both sides,
and it is not pret!3nded that the couns-el for the appellants did
anything to induce the counsel for the appellee to permit the
judgment to be entered, or to take the appeal, but the result
of the appeal being different from what either of the parties
anticipated, it is argued that it is fraudulent in the appellee
to avail himself of the judgment. Why was the result so
different~ Simply because tlie counsel on both sides were
mistaken about the law. There is no evidence whatever to
sho'v that the mistake of the appellant's counsel was induced
hy anything said or done by the counsel on the other side,
Hnd I cannot see how the fact that both counsel were mistaken
in the ·1a,v, can alter the case. If the appellant's counsel had
alone been mistaken, and had of his own mere motion permitted the judgment to be entered in the county court, no
one would say tha.t equity could afford any relief, and ho'v
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tean he place himself in any better condition by showing that
Jlis opponent was also mistaken?
"Adams, in his 'Doctrine of Equity', p. 383, after stating
the grounds of equitable relief, says: 'And still less can
any equity arise if the facts 'vere known at the time of the·
trial and the grievance complained of has been caused by
mistake in pleading or other mismanagement, or by a supposed error in the judgment of the court.' And in a note
at the next page (384) it is said that 'any fact which clearly
proves it to be against conscience to execute a judgment at
law and of 'vhich the injured party could not have availed
himself in a court of law; or of which he might have availed
l1i~self, but was prevented by fraud or accident, unmixed
with any fault or negligence in himself or his agents, will authorize a court of equity to interfere by injunction but not
'vhere there has been negligence on the part of' the complainant in availing himself of a defense at law or other
neglect'. These principles ·have been again and again acted
{)n in our court of Appeals, and rigidly adhered to. The
cases are too numerous and familiar to require to be cited,
and some of the latest have been very strong cases for relief, and yet it has been refused.''
In Gorey v. 111oore, 86 Va. 721, the c.ourt said:

" 'V\7here a party has had a day in which hecould make his
defense in the proper forum, before a verdict and judgment
against him, equity ·will not entertain him and grant relief
after such verdict and judgment, unless in case·s of fraud,
accident or surprise, or some adventitious circumstance, unmixed 'vith negligence on his part, 'vhich shall sufficiently account for the omission to seek its intervention before judgment.' "
In 11 1\tiichie 's Ency. Dig-. of Virginia and West Virginia
R.eps., at page 764, under the sub-title "1Iistakes or Neglect
'Of Counsel", 've find the following:

''D.· Mistakes or Neglect of Counsel.
"The fact that through ignorance or carelessness counsel
may fail to make out a case as it might have been made out, is
not sufficient ground for the filing of a petition for a rehearing. Karnes v. Lee, 4 W.Va. 387.
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"A bill is :filed to enforce the payment of the balance due
on a :final settlement of all accounts between the plaintiff
and defendant, which is evidenced Ly a contract reciting such
settlement in full. The answer admits the settlement, but
alleges that it was made by the defendant in ignorance of the
existence of certain accounts against the plaintiff, and which
accounts were not included in the settlement. This is denied
by the replication; no proof is taken in the cause. The court
ought not to refer the cause to a commissioner to settle the
accounts between the parties prior to the du te of such settlement, but should render a decree for the amount due hy such
dettlement, without making such order. And if f.:Uch decree
be rendered and the defendant files a petition for a rehearing
-of the cause on the ground that he had heen advised by his
counsel that the court would make such order of 1ef~:~rence
without any proof being taken of the alleg·ations in his answer, and that the petitioner under such advice, failed to take
such proof, thoug·h he could if opportunity 'vas offered prove
the truth of such allegation, the court ought to refuse to reopen such decree on such petition. Srnith \r. Patto-n, 12 "\\-:".
Va. 541.''
In Volume 8, Michie's Ency. Dig·. V a. & ,V. Va. l=teps.,
537, the law on this subject is summarized as follows:

P~

"General Principles Determining Propriety of Equitable
Relief.-The grounds upon which a court of equity will grant
relief against a judgment at law are well defined and firmly
established. It 'vill not relieve a party against a judgment
rendered in consequence of his default upon grounds which
might ·have been successfully taken at law, unless some reason
founded in fraud, accident, mistake, surprise or :-;orne adventitious circumstances beyond his control be shown why
the defense was not made. This proposition has been so repeatedly affirmed that it has become a principle and nwxim
of equity as well settled as any other. It has been acted upon
and recognized in numerous cases in the Virginia courts. 'l,he
principle is founded in wisdom and sound policy and springs
from the positive necessity of prescribing some period at
'vhich litigation must cease. l;njustice alone does not entitle
a party to relief, but he must show himself free from laches,
and that he has done everything that could reasonably be
required of him. If the court of equity should relieve persons from the consequences of their own neglect, it would
directly encourage such conduct. Diligence and vigilance
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would cease to be the rule, and all certainty in judicial proceedings 'vould be destroyed.''
Eig·hty cases from Virginia and "\Yest Virginia are cited
in support of the text.
The law in Virginia and Vvest Virginia as announced by
the later cases, is summarized in Volume 4, Cum. Supp., pp.
61-62, under the subject "Judgments and Decrees", as follows:

"A court of equity will not relieve against a judgment at
law on the ground that it is contrary to equity, unless the
defendant was ignorant of the ground of defense, or was prevented from availing himself. of it by fraud or accident, unmixed with fault or negligence on his part. Newberry v.
Dtttton, 114 Va. 95, 75 S. E. 785.
·
"Equitable relief from a judgment ohta.ined after a trial
in an action at law is granted ordinarily only w·here the fraud,
accident, surprise, or other adventitious circumstance by or
through which it was procured was unknown to the party
ther~by w·ronged, and beyond his control, however diligent
he may have been. G·ra.hant v. C-itizens' :Nat. Bank, 45 ,V. Va.
701, 32 S. E. 245; Wyatt v. TtVyatt, 79 W. Va. 708, 92 B. E.
117, 118, citing T~u·ner v. Stewart, 51 \V. Va. 493, 41 S. E.
924; First Nat. Bank v. 11-untington Distilling Co., 41 W. Va.
530, 23 S. E. 792, 56 Am. St. Rep. 878; Plant v. H·umphries, 66
vV. Va. 88, 66 S. E. 94, 26 L. R. A., N. S., 558; Hall v. McGregory, 65 W. Va. 74, 64 S. E. 736.
''A judgment can not be assailed in equity upon pleadings
whic.h fail to show affirmatively some reason, founded in
fraud, surprise, accident, mistake, or adventitious circumstance beyond the control of the party complaining, why the
defense "ras not made at law. Hall v. G-rego1·y, 65 W. V a.
74, 64 S. E. 736.
'' 1 Black, Sec. 374, speaking of proceeding·s t.o annul a
decree for the want of attorney's authority, says: 'The complainant must make it appear that the judgment is inequitable in itself, by reason of some fraud or trick or collusion,
or that the result "rould or might have been different if there
had been a full and fair triai upon the merits.' " Teter v.~.
1nvin,. 69 '"'· Va. 200, 206, 71 S. E. 115. ''
'
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In the late \Vest ·virginia case of B·renegar v. Bank of
Wyom.ing, 130 S. E. 151, the .court held that the failure of
the debtor to appear and assert his defense in response to a
summons, because the officer serving the process told him
it was a subpoena to appear as a witnesst was not sufficient
to set aside the judgment against him on the ground of fraud,.
accident, ·mistake, surprise, etc.
In 1 IIog.g's Equity Proc. 327, under the title ''Some Inijtances Illustrative of the Disallowance of a Bill of Review",.
we .find the following: ·
"Instances of the Court's Refusal to Sustain a Bill of Revtew are:
''\Vhere the party was prevented from proving certain rmportant facts, through \vrong· advice by one of his counsel,
and . other counsel was unable to attend to the case when
called for trial, whieh circumstance was uuknown to tl1e pa.rty
until after the decree \vas rendered; where certain documents, on which the .plaintiff's right to a. decree depended,.
and 'vhich he intended to exhibit \vith his original bill, were
lost or mislaid by his counsel and not found until after the
decree was entered.''
A comparison and a contract relating to what the trial
court in the instant case held in referen<'e to ''good cause'"
.and what this court in its various opinions has said on the
!4uhject, will conduce to clearness.
The learned Circ.nit Court, in the instant case, held that
t.he mere filing of the plea of bankruptcy, upon the advice of
the referee in hankruptey that the haukruptey proceedings·
operated to suspend the state court. snit., constituted good
·cause for the failure to file an answer within the time prescribed. by the statute. notwithstanding· that the bankruptcy
proceeding itself \Vas merely an effort to further hinder and
delay complainants in the collection of their debts, and the
n.ct of filing tlw plea was designed to hring to the attention
of the court this further transfer in order that the court
might be advised thereof, and suspend further proceedings
·in the creditors' suit. After all is done and said the failure
of .J. I-I. Foster to file his answer \Vas simply due to a mistaken idea as to the effect of the bankrnpte)r proreeding on
the proceedings in the state court.
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In the cas~ of R·ichtnond & Pete1·sb1t1·g Ry. Co. v. Shippen,
no witnesses were examined, and a judgment was entered by consent against the company, confirming a commissioner's report, and for the amount of the damages as~essed by the commissioners, for the purpose of removing
the cause to the Circuit Court of the county by appeal, the
cou.nsel for both part-ies being of the opinion that an appeal
lay of ri.qht to the Cj1·c'u.it CO'ltrt. As a matter.of fact no such
right of appeal existed, and the Circuit Court dismissed the
appeal. Relief against the judgment was denied. Said the
.~upra,

(>OUrt:

"If the appellants' counsel had alone been mistaken, and
had Qf his own mere motion permitted the judgment to be
entered. in the eounty eonrt, no one would say that equity
eould a~ord any relief.''
Again:
''and still less can any eqnity arise if the facts were known
at the time of the trial, and the grievance complained of has
been caused by mistake in pleadings or other mismanagement.''
In J.ll eem. v. Rucker, supra,. an ignorant and innocent officer was eompelJed to pay out of his own pocket money which
he had been unable to collect, without any default on his
part. \Vhen the summons in the action was served upon
him, he was ignorant of the nature of the proceeding, and
mistakenly supposed it was a mere proceeding t.o entitle the
plaintiff to t1IC benefit of the collections as he made them
from the debtors, and that the ·plaintiff 'vould have to prove
110 had collected monev before he could be held accountable.
~rhe court said that igi1ora.nce. and mistake of law could furnish no ground for relief in a court of equity; tha.t necessaril~r, in ever:~} case, where a party disregards a mandate,
and requirement of la.,v, it must ·be at his peril; and this he
must be held to know.
In TYa.llace v: R·ich'lnond, Assi.qn.ee, supra, the defendant
'vas held responsible for the negligence of. his attorney in
failing to attend to a case 'vhich had been entrusted to the
attorney's care. The court said that the case was not one
where failure to plead "ras due to fraud or accident, 'lt-nm.ia;ed
wi.fh fault or ne,f}ligence in h-im.self or his agent.

---
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In the case of .Allen Walton & Co. v. Ha-rn·ilton, supra, upon
a scire fac-ias. against special bail, he obtained a bail piece,
arrested his principal, surrendered him to the jailer, and took
the jailer's receipt for his body, and gave notice thereof to
the attorney for the plaintiffs. Notwithstanding all this,
there was an office judgment upon the sc·ire facias against
the bail, and he, not appearing to defend the case at the next
term, the of,:fice judgment was confirmed. The excuse alleged as to why defense was not made, is that he ~as advised that after having arrested his principal, surrendered
him to the jailer, and taken the jailer's reeeipt, and after
having given notice to the attorney for the plaintiff, it was
not necessary to make any defense. The court held that this
was not good cause for relief against the judgment, and that
the plaintiffs could not he deprived of the benefits of their
judgment, "because the other side had acted upo1_1 an er. roueous impression of his own, or the mistaken advise of his
rounsel' '.
In Ayt·es v. 1vl orehea.d 's Adn~ 'r_., supra, the judg1nent complained of 'vas rendered throug·h ''the mere negligence of
the appellants' counsel". The court held that this was not
sufficient to constitute good cause authorizing the court to
grant relief.
,

In Jones v. Pilcher's Devisees, supra, there .was a decree
against. the plaintiff, because of his failure to produce or exhibit with his original bill certain documents on which the
complainants' right to decree depended. A bill of review was
filed to the decree, but the court said that it was not sufficient
ground for a bill of review that the documents on which the
complainant's right to a decree depen"ded, and which he intended to exhibit with his original bill, were lost or mislaid by
his counsel, and not found until after the decree against
him.
In Franklin v. JVilkinson, supra, a. party ''Tas prevented
from proving certain important facts by 'vrong advice of
one of his counsel, and tl1e other one was unable to attend
to the case when called for trial, which circumstance was unknown to the party until after the decree. R.elief was sou~ht
against the decree hy bill of revie,v. The court held that this
was no ground for a bill of review, and that the decree could
not be disturbed.
The instant case, in its last analysis, resolves itself into
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this: a referee in bankruptcy advises a party to a chancery
suit pending in a state court that the intervening· bankruptcy
of one of the parties to said chancery suit "operates to suspend the chancery suit as ag·ainst all parties thereto". ~Phc
fact of the pendency of the bankruptcy proceeding is brought
to the attention of the state court by a plea of bankruptcy~""~.
No further attention is paid to the suit in the state court'
and the time within whieh an answer must be filed under the
state law expires. The bill is taken for confessed, and then
the defendant, who :filed the plea of bankruptcy, asks leave
to file his answer. Leave is granted upon the ground that
the filing of the plea of bankruptcy constitutes good cause
for the failure to file the answer within the time prescribed
by la.,v.
If the failure to .:file an answer within the time prescribed
by Section 6122 can thus be excused, and additional time he
granted for the filing of the answer, then this section, which
this court says "is a. wholesome one, and should be firmly
enforced", can· easily be rendered nugatory. A.Itl1ough, in
the language of this court, ''the chief mischief which the
statute seeks to remedv is the delay worked bv dilatory tactics in pleading", the defendant Cali file a dilatory plea within
the six months prescribed by law; thereby delay the proceeding for six mouths, and then after the expiration of the
six months stiH further delay the cause by the filing of an
answer, and thus a.t a. late stage of the case put the plaintiff to proof, thereby causing a further delay or continuance.
If the decision of the trial court in this case be correct, then
the statute has failed of its purpose and mig-ht as well be
erased from the books.
\Ve submit that, as said hy Judge Sims in the case of Gra.11 _
v. Frances, supra., after the six mouths mentioned in the
statute had expired, this defendant, as well as the others,
should have been held bound bv his confession of the truth
and accuracy of the allegations the plaintiffs' bill, whieh the
law imputed to him, bec~ntse of his silence, and which was
involved as the result of the bill being taken for confessed,
and a decree should have been euteTed setting aside the deed
to him as well as the deed to the other defendants.

of

In Fisher v. Lee, 98 Va. 159, the syllabus on this point is as
follow·s:
·
"5. Chancery Pleading Practiee-Bil1 Charging Fraucl-to Answer. If a bill contains definite, specifi-c and

~""ailure
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express charges of facts constituting fraud on the part of the
grantee in a deed of trust, and he fails to answer it, the bill
should be taken for confessed, and the deed be set aside.''
In TYelsch v. Solcubergcr, 83 Va. 441, the syllabus is as
follows:

"1. Equitable Jurisdiction and H.elief-Bill Confessed.-.\Vhere a bin· to set aside conveyance coutains positive and
specific allegations of fraud, those allegations are taken as
true on the bill being taken as confessed. Pr-ice v. Thrash,
30 Gratt. 515. * * * .''
. A. ncl in the body. of the opiuion, the court said:
"The first point we will notiee is one n1ade by the appellees. ~rhey contend, first, that the decree of the 14th of
March, 1885, .was rightly reheard, because, they say, when
fraud is eharged in the bill it must be proved to entitle the
plaintiff to a deerPe, notwithstanding the bill be taken .for
confessed. 'Ve do not, however, eoncur in the view thus ·
broadly expressed. The true rule, applicable as ·well to a
c.ase like the present as to mty other, is this: that when the
alleg·ations of a hill are distinet and positive, and the hill
i~ confessed, such allegations nre taken as true without
proof. But when its allegatious are indefinite, or the den1a.nd of the plaintiff is in its nntnre uncert-ain, the certainty
requisite to a proper decree must he afforded hy proofs. 2
Rob. (old) Pr. 324; 1'lwm pson v. Tr ooste,-, 114 U.' S. 104."

In Chesapeake (C· Ohio Ry. Co.
E. (Va.) 769, the eourt said:

Y.

Union Trust Co., 136 S.

"It is settled law in this jurisdiction that, when the allegations of a hill are positive and explicit, aud the bill is· taken
for confessed, sueh allegations are taken as true, and the
introduction of proof to sustain tlwm is unnecessary. Pisher
v. Lee, 98 ·va. 159, 35 S. E. 441. ·
"In Price Y. Th1·ash, 30 Gratt. (71 Va.) 515, ,Judge E. C.
Dnrks held that, ''-·here the alleg·ations are positiYe and ex"plicit, they will be treated as true on the hill taken for conf<:s:'ed as to them.''

. Third Ass,ignme1d of Error.
. \\""hat lws been said in connection with the discussion of

•
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the second assignment of error sufficiently disposes of the
{tnestions raised by this assignment. If the seeond assignment is well taken, the pet.ition to rehear should have been
granted and the decree of November 20th, 1925, reversed
in so far as it holds that the mere filing of the plea of banl(ruptcy eonstitu.tes "good cause" for the failure of J. H.
Foster to file his answer to the bill within the time prescribed
by law.
CONCLUSION.

It is respectfully submitted that all of the assignments of
·error are well taken. The Circuit Court should have disallow·ed the answer; overruled the demurrer; decreed that the
.l)ill be taken for confessed ag·ainst J. H. Foster, as well as
against the other defendants; set aside the deed to the said
:r. H. Foster, and referred the cause to a Commissioner to
take an ft{'('.ount of tho liens, if any, on the. property described
in the deed.
Because of these errors, apparent on the face of the record, ·
petitioners, 1\I. . .-\..
. Tucker, L. L. Connor and Homie P. Connor,
pray an appeal from, and supersedea-s to, the said decree
of N o,~emher 20th, 1 ~25, in so far as it allows J. H. Foster
to file his answer herein, and also an appeal from, and s~J,per
sed ea.s to, the said decree of tT anuary 20th, 1928, and that
said clec.ree of N ovemher ~Oth, 1925, may be reversed in so
far as it ·holds that the mere filing of the plea of bankruptcy
hy the said J·. H. Foster constitutes good cm:1se for his failure
t.o fUe his answer within the time prescribed by la.w, and
thereupon allo,,•cd the said .J. II. Foster to :file his answer;
and that the said derree of Jan nary 20th, 1928, sustaining
the demurrer of the said .T. J:I. Foster to the hill of complaint
llC reversed in toto, and that such decree be entered in the
premises -as t.o ~this court shall seem right ~nd proper.
H.espectfnlly submitted,
~I.

A. TUCKER,

I.J. L. CONNOR,
H!0~1IE P. CONNOR.
Petitioners, By Counsel.

GEO. E. ALLEN,

S~

J\Icl{INNE·Y & ~E, ~~Q..
Counsel for Petitione.rs.
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I, Geo. E. Allen~ an attorney-at-law, practicing in the Supreme Court of Appeals of Virginia, do certify tl1at the foregoing decree should be revie,vecl by the Supreme C'ourt of
Appeals of Virginia.
Given .under my hand this 9th day of July, 1928.

GEO. E ..ALLEN,
Attorney-at-Law.
Received July 10, 1928.

II. S. J.

Received July 11, 1928.
"J. F. \V.

Appeal allowed, and S1tpersedeas awarded. Bond $300.00.
JESSE F. \VEST.
August 22, 1928.
Received Aug·ust 27, 1928.
1-I.

s. J.

VIRGINIA:
PLEAS BEWORE the Circuit Court for the County of
Campbell on the 20th day of January, 1928.
BE IT RE~fEl\tfBERED, that heretofore, to-,vit: At Rules
held in the Clerk's office for the said court, on the third
Monday in April, 1925, came M. A. Tucker, suing for the
benefit of herself and all other lien creditors of the said 0. A.
],oster who would come into said suit and pay their proportionate part of the costs thereof, and filed her hill against
·C. A. Foster; Eula Foster, Thomas Lee Foster, Harry F.
Foster, Carrie ElJiott, and ,J. H. Foster, which said bill is in
the following words and figures, to-wit:
Virginia:
In the Circuit Court of. Campbell County.

M. A. Tuc~er, ·Complainant,
vs.
C.· ·A. Foster, Eula Foster, Thomas Lee Foster, Harry F.
Fester, Ca:r.rie·· Elliott and J. H. Foster, Defendants.
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BILL IN CHANCER.Y.
To the Honorable Circuit Court of Camp hell County:
Your complainant, ~frs. ~L A. Tucker, who sues for the
benefit of herself and all other lien creditors of the said
C. A. Foster, who 'vill come into this suit and pay their proportionate pa1·t of the costs thereof, including counsel fees,
respectfully represents unto your I-Ionor as a basis for the
relief hereinafter prayed for, the following case:

1. That the respondent, C. A. Foster, is indebted to your
complainant in the sum of ONE THOUSAND FOUR I-IUNDR.ED AND SE"\TEK DOLLARS A.ND EIGHTY-THREE
CENTS ($1,407.83), with interest and costs, as evidence~
by a judgment in favor of your complainant against the said
0. A. Foster, and others, rendered by the Circuit Court of
Campbell County at its l\Iarch term, 1924, and duly
page 2 ~ docketed in the proper judgment lien docket in the
clerk's office of the said Circuit Court of Campbell
County. That the original indebtedness which became\
merged in said judgment was created on the 22nd day of
November, 1920, in the form of a negotiable interest-bearing
note. hearing said date dra\vn for the sum of THIRTEEN,
HUND·R.ED
AND TI-IIHTY-FOUR DOLLARS AND
THIRTY-NINE CEKTS ($1,334.3g.), payable on demand to
the order of l\L A. Tucker, your complainant's assignor,
signed by the· Big Four Grocery Company, Incorporated, and
endorsed by the said C. A. Foster and others, and that your
eomplainant became the owner of said note in due course, for
value, on November 28th, 1920. That the said note was reJle,ved from time to time until the indebtedness thereby rep:..
resented was reduced to judgment in the Circuit Court of
Campbell County as hereinbefore mentioned.
2. That the said C. A. F·oster, at the time the said indebtedness was originally contracted with your complainant. 's
assignor, and at the time your complainant became the owner
thereof by the said transfer of said note in due course was
._the owner in fee simple of the following property, to-wit:
{:·

a. That certain tract or parcel of land containing 88 acres,
more or less, containing the residence and storehouse o~ the
respondent, bounded on the public road near ~I orris' church;
a certain tract of 5 acres and a certain other tract of 60
acres, all in Falling R.iver 1\Iagisterial District, CampbelJ
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County, ·virginia, and more particularly described in tha.t
certain deed from Charles .A.. Foster and wife to Thomas
Lee :B,oster and I-Iarry ~,. :B..,oster, bearing date of August
9th, 1923, and duly recorded in Cmnphell Circuit Court
Clerk's Office in Deed Book 1:3:2, at page 147.
h. That c-ertain tract or parcel of land lying and being in
the County of Campbell, containing 34 arres, more or less,
and more particularly described in that ceutain
page 3 ~ deed from C. A. Foster and wife to Carrie Elliott,
b~aring date on XoYembcr 18th, 1922, adinitted to
record in the clerk's office of the Circuit Court of Campbell
County on August 16th, 192:), in Deed Book 132, at page 76.
c. A certain tnlCt. of 15 acres; near Brookneal; a certain
tract of 614 acres ; a certain traet of l acre, near Brookneal1
a certain other tract of 2. a ere~, near Brookneal; a certain
other trac.t. of 1 acre, near Brookneal; a certain other tract
of 1 acre, ncar Brookneal; a certain other tract of 2 acres,
·near Brookneal; a certain other 1raet. of :y~ .of an acre, near
Brookneal; a certain other tract of :2 ~~ nc.res, 114 miles from
Brookneal; a: certain other trad of V1 of an acre, near Brookne-al; Lots 1, :2, 3, 4 and 5, .in the rrown of Brookneal; a certain other tract of 1 acre, near Brookneal; a certain tract of
1~ 1/B acres, ncar Brookneal; a certaill other tract of 75 ac.res,
nenr Brookneal; 16 certain Lots in the Town of Brookneal,
in Block No.4, as shown 011 :\lap of "'i('}diffe R.ush . A.ddition
to the ~rown of Brookneal; Lots 1, 2, ;3 and 4, in above; Lots
1 ~ anc113, in Block 10 of same; Lot :29 of \Vebh 's S'nbclivision
of Broolnwal; Lot ~5 of same; 2/:3 of Lots 30 and 31. fronting
GO feet on Bank Street, vVehh's Snbdivision of Brookneal;
1/2 of a certain parcel of land in Brookneal on H-ush Street,
fronting 40 feet thereon; 1/4 of Lvt No. 5, in Block No. 1
South Lynchhnrg; 1/2 of Lots 11 and 12 of what is known as
.J. R.. Scott propert~·, near Brookneal; all of whirh is more
particularly and definitely described in tha.t certain deed
d(lted January :~rcl, 1921, made by Charles 1\.. Foster and
"·ife to .J. H. ·Foster, and admitted .to rceord in Camphell
CiTcuit Court Clerk's Offiee on the 1:2th day of l\Iarch, 1923,
in D·eed Book 129, at page 522.

B. That by deed dated Novemher 1Rth, 1922, of record in

t~.c ~le_rk'tJ ~ffice of the (~ircnit 'Court of Campbell County,

V1rg1nJ:a, 111 Deed Book number 1:32, at page 76, the said C. A.
Ftlster, conveyed the said tract of 84 acres of land deseribed
i.:n paragraph 2 (b) aho,re, to one Carr.ic Elliott, in considera-
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tion of ·five dollars, as may be seen from a copy of
page 4 ~ said deed herewith filed, marked "Exhibit A" and
asked- to be read as a part of this bill.
)

4. That while the consideration set forth in said deed from
the said Cl1arles .A. Foster and wife, to the said Carrie Elliott is recited to be five dollars and other considerations,
your complainant believes, and here charges that there was
no consideration deemed valid in law paid by the said Carrie
Elliott for the said property described in said deed, but on
the contrary, the said deed was nothing mor.e nor less than
a deed of gift made w~thout consideration, and given with
intent to hinder, delay, and defraud the cr-editors of the said
C. A. Foster, and especially your complainant herein; that
said intent of the said C. A. Foster to hinder, delay and defraud your complainant in executing the said deed w·as known
to and participated in by the said Carrie Elliott.
5. That by deed dated the 3rd day of ,January, 1921, recorded in the clerk'·s office of tho Uircuit ·Court of Camphell County, 011 ~larch 12th, 19~3, in Deed Book 129, at page
522, tho said C. A. Foster and wife conveyed the said tracts
or parcels of land described in paragraph 2 (c) above, to
.J. I-f. Foster, a 11ear relative of the said C. A. Foster, in consideration of $5.00, a true copy of which deed is filed here-with, marlH~cl "Exhibit B n, and asked to be read as a part
of this bill.
6. ':rhat while the consideration set forth in said deed is
Tecited to be five dollars, your complainant ·believ-es, and
here charges that there was no consid9ration ·paid by the
~mid J. II. ]"oster to the said C. A. ~-,ostor, but that the said
deed was voluntary, and made without considei·at.i~n deemed
valid in law, -and made for the purpose of hindering, delaying,
nnd defrauding your complainant, a creditor of the said
C. A.. Foster; tha.t the intent of the said C. A. Foster to hinder, dela~~ and defraucr your complainant, in execrlting the
said last named deeds was known to and participated in by
the said J. lL Foster.

page 5 ~

7. That by deed elated the 9th day of August,
1923, and recorded in the clerk's office of the Circuit Court of Campbell County, on the 10th day of August,
1923, in Deed Book 132, at page 47, the said C. A. }.,oster
eonveyed the said 88 acres, and the said 5 am·es, and the said
()Q acres, deserihed in paragraph 2 (a) above to Thomas Lee
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Foster and Harry F. Foster, near relativ-es of the said C. A.
Foster, for an alleged consideration of $10,482.90; a true copy
of which deed is herewith filed, marked "Exhibit G".
8. That 'vhile the said considera.tion set forth in the last
nam.ed deed abov-e purports to be the sum of $10,482.90, which
is .alleged to have been paid by the said Thomas Lee Foster
and Harry F. Foster to the said Charles ...t\.. Foster, your
complainant believes, and avers and here charg·3S that there
was no consideration in fact paid for said conveyance, but
that the said deed from the said C. A. li,oster and wife to
the said Thomas Lee Foster and !-Tarry F. Foster was a voluntary deed made without considerati~n deemed valid in law,
a.ud ·made for the purpose of hindering, delaying and defrauding your eomplainant, a creditor of the said C. A. Foster; that the intent of the said C. A. Foster .to l1inder, delay
and defraud your complainant in executing the said last
named deed was known to and participated in by the said
Thomas Lee Foster and Jiarry F. Foster.
9. That even if .said consideration of $10,482.90, alleged to
have been paid by the said grantees to the said grantors for
the said property described in said deed, was in fact paid,
the same was wholly inadequate, because said property was
in fact worth between $40,000 and $50,000.00; hence your
c-omplainant is advised, believes and charges that even if the
said grantees paid .said sum of $10,482.90, it was n·othing lil\e
a fair valuation for the said property, and the deed is still
fraudulent and void as to your complainant.
page 6

I

r

10. That even if said sum he all adequate consideration for the said property, the said Thomas
Lee Foster •and B~arry F. Foster participated in the intent
of the said C. A. Foster, as aforesaid, to hinder, delay and
de~ud your complainant in executing said deed.

'it

11. Your complainant is advised, believes and charges that
all of the ·above mentioned deeds are void and were made for
the purpose of hindering. delaying and defrauding your complainant, a creditor of tl1e said C. A. Foster, and that said
intent was participated in by eaeh nud every one of said
grantees.
12. That your eomplainant has caused a lis pendens or
memorandum as provided by law to be lodged in the office
of the clerk of the ·Circuit Court of Campbell County and
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duly admitted to reeord, and indexed as required by law, the
original of 'vhieh is herewith filed and asked to be read as a
part of this bill.
13. vVhere£ore, your complainant desiring to subject the
said property hereinbefore described to the payment of the
amount due her, as hereinabove set out, and being without
remedy except in a court of equity where alone such matters
are properly: cog11izable, she prays that the said 0. A. Foster.
Eula Foster, Thomas Lee Foster, Harry F. Foster, Carrie
Elliott, and tT. H. Foster, may be made parties defendant to
this bill, and required, but not on their oaths, to answer the
same; answers .on oath being waived; that the deeds from
C. A. Foster and 'vife to Thomas Lee Foster, Harry F. ~,os
ter; C. A. Foster and wife to ·Carrie Elliott, and 10'. A. Foster and wife to J. H. Foster, hereinbefore set out, m.ay be
-declared null and void and of no effect, so far as same affects
the rights of your complainant, a creditor of the said 'G. A.
J:l,oster; that all of the said lands of the said C. A. Foster as
set forth and described in said deed, or so much thereof as
may be necessary, may be sold, and the amount due your
.
complainant be paid to her out of the proceeds of
page 7 ~ said sale; that A.llen & VVeaver, attorneys, be allo,ved a reasonable fee out of any funds coming under the control of the court in this cause for ·their services
in prosecuting and conducting this suit; that all proper accounts may be taken, orders and decrees entered, and that
your complainant may have all such other and further relief
in the premises, both general and special as the nature of her
case may require, or to equity and good conscience may seem
meet.
And your complainant will ever pray, etc.
~IR·S. ~L

A. TUCJ{ER,
By Counsel.

.ALLEN & WEA VEH., Counsel.

''EXHIBIT B'' FILED WITH BILL.
This deed made this 3d day of January, 1921, between ·C. A.
Foster and Eula L. Foster, his wife, parties of the first part,
and J. H. Foster, party of the second part.
·
1YITNESSETH: That in consideration of $5.00 and otl1ef
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valuable consideration ·cash in hand paid by the said party
of the second part to the said parties of the first part, at and
before the sealing and delivery of this deed, the receipt whereof is hereby acknowledged, the said parties of the first pa.rt
do grant and convey unto said party of the second part 'vith
general wan·anty of titl.e, all of the following real estate in
Campbell County, Virginia, to-wit:
· 1st. 1\ll of the undivided interest of the pa:rties of the
first part in a certain tract or parcel of land near Brookneal,.
]~ailing River District, containing 15 acres, more or less,
and which is the same property conve~~ed C. A. Foster by
N. I. Walthall and others, hy deed dated October 18, 1917,.
recorded in Deed Book 110 page 329.
2nd. That parcel of land containing about 61;4 acres, more
or less and described as follows: Commencing at
page 8 ~ ,V. L. S'mith 's corner at a large pine; thence S. 7(}
E. 151;2 poles to spanish oak; thence S. 55 E. 28
poles to red oak; thence S. 54 E; 22 poles to red oak at William Pritchett's line; thence N. 7G vV. 51-50/100 poles t()l
hickory; tl1enee S. 57 \Y. 22 poles to pointers; thence N. 1314
poles to a soni\vood tree; thenee S. to a large pine in \V. Lr
Smith's corner, the BETINNING.

It being the sa1ne property conveyed C. A. Foster by D. If.
l{izer, Trustee, l1y deed dated :March 13th, 1917, recorded in
D. B. 108, PP. 134, and being described as "first" in a deed ·
from Henry ~fcivor aud others to D. II. .J(izer, Trusteer
dated February 15, 191.2, and recorded in Deed Book 92, page-.
344, less one-fourth of an acre of land retained by said C. A ..
Foster.
3rd. A parcel of land containing 1 acre, more or less, near
· Brookneal in said county.
4th. A parcel of land containing 2 acres, more or less, near
Brookneal, in Campbell County.
5th. A parcel of land containing 1 acre, more or less near
Brookneal, in Campbell County.
. T.he said last three pareels of land being· conveyed to C. A.
Foster by Duke Tre,~illian, Trustee, hy deed dated l\[arch
30, 1917, recorded in Deed Book 108, page 251 .
. 6th. A parcel of land near Brookneal, Falling R.iver Dis-

1vi. A. Tucker & Others v. J. H. Foster.

5-1

trict, said County, beginning at a corner where Jennie Hamlett's lot corners on Henry l\llclvor's line; thence East along
Jennie Hamlett's line to the R. R.; thence South along said
railroad the distance. to to be yet surbeyed to a corner to be
established by said survey; thence vVest with a continuing
width to Henry .1\Ici.vor's line the corner; thence North along
lVIcivor's line to Jennie Ifamlett 's line and corner, the distance toto be surveyed. The said lot is to contain 1 acre.
It being the same property conveyed said C. A. Foster by
C. Goggin, •Clerk, by deed dated December 4, 1918, recorded
in Deed Book 113 page 284.
7th. A parcel of land on the south side o.f Brookneal Beginning at a rock on road corner with lot No. 2; thence S 17
\-\7. 40 poles to rock on llenry 1\Jclvor's line at 2; thence s!
67 E 2-17/100 poles to spanish oak stump at 3; thence S. 53
E 6 poles to rock; thence S. 17 W. crossing small branch and
N. & "'\V. R.. R.. to rock on Brookneal road at 5; thence with
road 8-32/100 poles to the BEGINNI·NG, containing 2 acres,
more or less, and is the s-ame property conveyed said C. A.
Foster by George ,Johnson and 'vife by deed dated December 10, 1917, recorded in Deed Book 111, pnge 31.
page 9 ~

8th. .1.\. parcel of land containing :}~ acres, more
or less, and adjoining tlw right of way of the N. &·
,V, R·ailwny, C. A. Foster, Annie l\:L l\Tclvor and others, near
Brooknenl, in Campbell County.
9th. A parcel of land containing 2J1 ~ acres, more or less,
situated about l.lh. miles from Brookneal, Campbell County,
and adjoining the lands of C. A. Foster and others.
The last two parcels of land being conveyed to C. A. Foster
hy Lillie V. I-Iauldns and hn.sband by deed dated September 20, 191.9, recorded in Deed Book 116, page 21.
lOth. A parcel of land near the town of Brookneal containing 14 of an acre, more or less, and conveyed to said C.
A. Foster l1y C. \V. \Voodson, Clerk, hy deed dated December
1 3, 1920,' recorded in Deed Book 120, page 567.
· 11th. Lots Nos. l, 2, 3, 4 and 5, Block C of the James M.
Terrv estate at Brookneal and conveved said C. A. Foster
lJy A. H .. Light, Commissioner, hy cleed dated Jv[arch 20,
1920, recorded in Deed Book 118, page 360.
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Note: The foregoing parcels of land aU adjoin and are
outside of the corporate limits .of the Town of Brookneal and
are used for agricultural or farming purposes and make
one tract of 1and containing 35 acres, ~ore or less, and the
clerk and commissioner of Revenue are hereby requested
to put the same on the land books as 35 acres, more or less.

1~th. 1 acre of land, more or less, near Brookneal in said
county adjoining the lands of Sallie :Nioseley aud the N. &
W. R.ailway at "Cake vValk" and being the same property
conveyed to C. A. Foster by Ethel L. Rice by deed dated
February 20, 1900, recorded in Deed Book 114 page 3.
13th. Lots Nos. 19, 20, 21 and 22 on a map of the Unter
estate made by ·H. G. Garland and containing together 3th
acres, more or less, and conveyed said Foster by C. V. I-Iunter ~and others by deed dated December 12, 1917, recorded in
Deed Book 111, page 20.
14th. A parcel of land near Brookneal in said County, being a part of the J. 1vi. Hunter estate containing 2100 square
feet and is part of tract No. 18 of said estate which cont-ains
75 acres 37 poles and said lot was conveyed said Foster by
L. G. Blanks and others by deed dated July 2, 1920, recorded
in Deed Book 119, page 315.
15th. Sixteen lots in Block No. 4 of the \Vickliffe-Rush Addition to Brookneal. It being all of s~aid Block except lots
1, 2 .and 3, and conveyed to said Foster by ,J. E. Webb and
wife by deed dated August 26, 1900, recorded in Deed Book
117, page 174.
page 10 ~

16th. Lots Nos. 2 and 3, in Block 4 and lots
Nos. 1 and 2, in Block 5, of t.he Wickliffe-Rush
Addition to the Town of Brook~wal, and being the same property conveyed to C. A. Foster and R.. E. Foster by Mary J.
Wickliffe and others by deed dated .June 29, 1915, recorded
in Deed Book 102, page 534, and the said R. E. Foster conveyed his undivided interest in said property to said C. A.
Foster by deed dated l\Iay 23, 1918, recorded in Deed Book
112, page 199.
·
17th. Lots numbers twelve (12) and thirteen (13) of Bloclr
ten (10) of Wickliffe-Hush .A.ddition to the to'vn of Brookneal, being a part of the property that was conveyed to the
said·C. A. Foster by N. E. Driskill, unmarried, by deed dated

l\L

.._f..,_,
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14th day of ,June, 1920, and recorded in Campbell County
Circuit Court Clerk's Office in Deed Book 119, page 273.
18th. Lot No. 29 of the 'Vebb .subdivision of Brookneal
as sho,vn on the map of C. L. Demott, C. E., dated December
1916, and conveyed said Foster by J. E. Webb and wife by
deed dated December 16, 1916, recorded in Deed Book 109,
page 280.
19th. Lot No. 25 on the \:Vebb subdivision Brookneal as
shown by plat of ·C. L. Demott, C. E., dated December, 1916,
said property was conveyed by J. E. \iVebb and wife to-W. C.
Walker, J. H. Foster and ·C. A. Foster, and W. ·C. Walker
and J. H. Foster have previously conveyed their interest in
said property to C. A. Foster.
20th. 2/3s interest in Lots 30 and 31 fronting fifty feet
on Bank Street" as shown on map of J. E. Webb subdivision
to Brookneal made bv Demott as aforesaid and conveyed
the s·aid Foster by H. B. Barksdale and others by deed dated
July 25, 1918, recorded in Deed Book 112, page 468.
21st. One-half undivided interest in a parcel of land in
Brookneal on Rush Street fronting 40 feet on Rush Street and running back at right angles parallel to said street between
the lines of Jere \Vhite and C. S. Stephens and the warehouse lot of Carroll C. Scott at a uniform width of 150 feet
to a ten-foot alley and was conveyed C. A. Foster by Carroll
C. Scott and wife by deed dated August ·1, 1919, recorded
in D. B. 115, p. 209.
22nd. One fourth undivided interest in a parcel of land in
South Lynchburg designated as Lot No. 5, Block No. 1 in
South Lynchburg and conveyed 'C. A. Foster by A. H. Light,
Trustee by deed dated June 23, 1917, recorded in Deed Book
l 09 page 293.
23rd. A one-half undivided interest in Lots Nos .. 11 and
12 on plat and survey by E. R. Farmer of the J. R. Scott
property near Brookneal in said county and said one-half
undivided interest was conveyed said Foster by J. R. Scott
and 'vife by deed dated April 24, 1920, recorded in Deed
Book 119 page 168.
page 11

~

The aforesaid grantors covenant that they have
the right to convey the said land to the grantee;
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that said grantee shall have quiet possession of said land,
free from all encumbrances; that the grantors have done no
act to encumber said land, and that they will execute such
further assurance of said land as may be requisite.
Witness the following signatures and seals:
(Seal)
(Seal)

C. A. FOSTER
EULA L. FOSTER
Stamped with $8.00 I. R. Stamps.
State of Virginia,
County of Campbell, tq-w·it:

I, E. T. Yeaman, a Notary Public for the County aforesaid, in the State of ·virginia,. do certify that C. A. Foster
and Eula L. Foster, his wife, 'vhose names are signed to the
writing aboye bearing date on the 3rd day of January, 192k,
have acknowledged the same before me in my county afore~
· said.
J\:Iy commission expires June 11th, 1921.

Given under my hand this 21 day of Jan nary, 1921.

E. T.

YEA~IAN,

N. P.

Virginia:

In Campbell Circuit Court. Clerk's Office ~Iarch 12, 1923.
This deed was presented, and upon the annexed certificate
of ackno,vledgement, admitted to record at 9 o'clock A. J\L
Teste:
C. W. \YOODSON, Clerk.
A Copy-Teste:
C. W. WOODSON, Clerk.

LIS PErlDES FILED WITI-I BILL.
To the Clerk of the Circuit Court of Campbell County:
As counsel for the complainant, in the cause hereinafter
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mentioned, we leave the follo,ving memorandum of Us pendens
with you for recordation and indexing as required by law:
(1) The title of the cause is 1\L A. Tucker, Complainant,
against C. .A. Foster, Eula Foster, Thomas Lee Foster, Harry
P. Foster, Carrie Elliott and J. H. Foster, Defendants.
(2) T.he general object thereof is to set aside and have declared null and void the following conveyances, first, upon
the ground that they a.re voluntary deeds, and secondly, upon
the ground t11at they were executed with intent to hinder,
delay and defraud the complainant, a creditor of the said
C. A. Foster; and to subject the said property conveyed by
said deeds to the satisfaction of a debt owing to the said complainant by the said C. A. Foster, at the time said conveyances were made, which debt is now evidenced by a judgment
for the sum of ONE THOUS.A.ND FOUR HUNDRED AND
SEVEN DOLLARS AND EIGIITY-THREE CENTS
($1,407.83), rendered by the Circuit Court of Campbell
County, at its :March Term, 1924, and duly docketed in the
Current Judgment Lien Docket of said court. Said deeds
which are ~ought to be set aside in said suit are as follows,
to-wit:

(a) That certain deed executed by C. A. Foster and his
wife, Eula ~,oster, to Carrie Elliott, bearing date on the
18th day of November, 1922, for a consideration of five dollars ($5.00) and ot1wr considerations, recorded August 16th,
1923, in Campbell Circuit Court Clerk's Office in Deed Book
132, at page .76.
(b) That certain deed ~a de hy ·C. A. Foster and his wife
. Enla Foster to J. H. Foster, bearing date on January 3rd,
1921, and recorded in Campbell Circuit Court
page 13 ~ Clerk's Office J\!Iarch 12th, 1923, in Deed Book 129,
page 522.
(c) That certain deed made by Charles A. Foster and·
wife, Eula Foster, to Thomas Lee Foster and Harry F. Foster, bearing date on August 9th, 1923, and recorded in Camphell Circuit Court Clerk's Office on August lOth, 1923, in
Deed Book 132, at page 47.
(3) The cause is pending in the Circuit .Court of Campbell
County, Virginia.
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(4) The description of the land is as follows:

34 acres described in deed from C. .~A... Foster and wife, Eula
Foster to Carrie Elliott, bearing date November 18th, 1922,
and recorded in Campbell Circuit Court Clerk's Office in
Deed Book 132, a.t page 76.
15 acres, near Brookneal, 61,4 acres, 1 acre, near Brookneal,
2 acres near Brookneal, 1 acre near Brookneal, 1 acre near
Brookneal, 2 acres near Brookneal, % acres near Brookneal,
2% acres, one and one fourth 'miles from Brookneal, 14 acre
one and one-fourth miles from Brookneal, Lots 1, 2, 3, 4, and
5, in Brookneal, all totaling 35 acres. Also 1 acre, near Brookneal, 31;2 acres near Brookneal, 75 acres, 16 Lots, in Block
No. 4, Wickliffe Rust Addition to Brookneal, Lots 2 and 3;
in Block 4, Lots 1 and 2, in Block 4, Lots 12 and 13, in Block
10, Lot 29 of Webb's Subdivision of Brookneal, Lot 25 above,
2/3 of Lots 30 and 31, fronting 50 feet on Bank Street Webb's
Subdivision of Brookneal, 1f2 of certain parcel of land at
Brookneal on R.ust Street, fronting 40 .feet thereon, 14 of
Lots 5, in Block No. 1, S. Lynchburg, ¥2 Lots 11 and 12 J. R..
Scott property near Brookneal, all being identical prope·rty
described in the deed of C. A. Foster and 'vife, Eula Foster,
to J_. H. Foster, dated January 3rd, 1921, and recorded on
March 12th, 1923, in Deed Book 129, at page 522.
A tract of 88 acres, containing residence, storehouse, etc.,
bordering on public road near ~Iorris Church, Campbell
County, ano.ther tract of 5 acres, in said county, another tract
of 60 aeres, in said county, stationary gas engine,
page 14!~ stationery Delco Lighting Plant, 1h interest in
Ford T.ractor, tog·ether with all interest of C. A.
Foster in the crops on said land ; said property being the
same more .fully described in that certain deed from Chas A.
Foster, and wife, Enla. Foster, to Thomas Lee Foster and
Harry F. Foster, beain.g date August 9th, 1923, a.1id recorded
in ·Campbell Circuit ·Court Clerk's Office August lOth, 1923,
.in Deed Book 132, page 47.
( 5) The name of the persons whose estates are included
to be affected thereby are Charles A. Foster, his wife, Eula
Foster, Thomas Lee Foster, Harry F. Foster, Carrie Elliott,
and J. H. Foster.
( 6) The amount of the claim asserted by the plaintiff is
the sum 9f $1,407.83, and is evideneed by a judgment of Ivirs.
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~I. A. Tucker against The Big Four Grocery Company, Incorporated, C. E. Tucker, C. C. Conner, \Viii R. Holland, and
C. A. Foster, rendered at the March term, 1924, of the Circuit Court of Campbell County, docketed March 25th, 1924,
in Judgment Lien Docket in said office.

Given under our hands this 28th day o£ l\farch, 1925.
GEO. E. ALLEN,
Counsel for Complainant.
S'tate of Virginia,
·County of Lunenburg, to-wit:
I_· ••

.Thi's day, personally appeared before me, Lillian Talley,
a Notary Public, in and for the County of Lunenburg, State
of Virginia, Geo. E. Allen, whose name is signed to the foregoing writing, bearing date on the 28th day of ~{arch, 1924,
and acknowledged the· same before me in my county aforesaid.

J1j

Given under my hand this 28th day of ].farch, 1925.
].fy commission expires on the 18th day of 1\Iay, 1926.

LILLIAN TALLEY,
.Notary Public.
page 15 ~ Virginia :
In Campbell Circuit Court Clerk's Office,

~:fa.rch

30, 1925.

I, C. vV. \Voodson, Clerk of the ·Circuit Court of Campbell
County, Virginia, pursuant to Section 6469 of the Code of
Virginia, do hereby authentic-ate the foregoing memorandum
of Lis Pendens and do hereby certify that on the 30th day
of ~far~h, 1925, suit in chancery was instituted and is no'v
pending in said court, bet~een 1\-f. A. Tucker, complainant~
and C. A. Foster, Eula :B,oster, Thomas Lee Foster, Harry F.
Foster, Carrie Elliott, and J. R. Foster defendants, whose
title, general object, amount of the claim asserted, description of the property affected, as well as the names of the
persons wl1ose property is intended to· be affected are as
above set forth in said memorandum of Lis pendens.
C. W. WOODSON, Clerk.

---,
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Virginia:

In Campbell Circuit Court Clerk's Office, March 30th, 1925.
This L'is Pendens 'Yas presented, and upon the annexed certificates, admitted to record at 2 o'clock P. ~I.
C. \V. WOODSON, Clerk.

''EXHIBIT C'' FILED "\VITH BILL.
Deed Book 132, page 47.
This deed made this 9th day of August, 1923, between
Charles A. Foster and Eula L. Foster his wife, parties of
the first part, and Thomas Lee Foster and Harry F. Foster,
parties of the second part.
VVITNESSETI-I: That in consideration of Ten Thousand, '
Four Hundred-eighty two and 90/100 ($10,482.90), Dollars
cash in hand paid by the said parties of the second part to
the said parties of the first part, the receipt
page 16 ~ whereof is hereby acknowledged, the said parties
of the first part do hereby grant and convey unto
the said parties o~ the second part, share and share alike,
the following property in Falling River District, Campbell
County, Virginia, with General arranty of title, to-wit:

''r

1st. A tract of land containing 88 acres, 1 rood and 12
poles, upon which there is a residence, store house and other
buildings, and being the home and residence and store of
said C. A. Foster near :niorris Church, and bordering on the
public road, and adjoining the lands of C. A. Foster, T. L.
Foster and Addison Armstead's estate, and being the same
property conveyed to said C. A. Foster by G. R.. Foster and
wife, by deed dated August 12th, 1892, and recorded in Deed
Book 61, page 68.
·
2nd. A tract of land ·adjoining the above described land,
and containing 5 a('res and 4 poles, more or less, and conveyed said C. A. Foster by R. S. Armstead, and others by
two deeds, one datee October 14th, 1916, and recorded in D.
B. 106, p. 436, the other by Jno. W. Armstead and others,
dated Sept. 14th, 1917, and recorded in D. B. 110, p. 409.
3rd. A tract of land adjoining the above, containing 60
am·es, more or less, and more fully described in deed from
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J\1artha A. Webb to C. A.. Foster, dated March 28th, 1895,
.and recorded in D. B. 61, p. 165, also will of Thos. Webb, deceased, dated January 20th, 1882, and recorded in Will Book
16, page 67. Also deed from A. H. Light, Commissioner to
C. A. Foster, conveying the interest of the Joel E. ].{ann,
l1eirs, ·which has been paid for.
4t11. Stationary gasoline engine now used in pumping water
for said residence; stationary Delco Lighting Plant, complete, now used at s:aid residence; Half interest in Fordson
Tractor now used on said farm, the other half interest now
owned by said H. F. Foster.
page 17 }

The possession of said property passed by the
deli very of this deed, together with all interest
of said parties of the first part (% interest), in the crops
thereon.
The said parties of th~ first part covenant that they have
the right to convey said property to the said grantees; that
they have done no act to encumber the same; that the ·grantee
shall have quiet possession of said property, free from all
encumbrances, and that said parties of the first part will
execute such further assurances of the title thereto as may
be requisite.
\Vitness the following signatures and seals:
C. A. FOSTER
EULA L. FOSTER
Stamped with $10.50 I. R.. Stamps.

(Seal)
(Seal)

State of Virginia,
County of Campbell, to-wit:
I, J. If. Foster, a. Notary Public in and for the State and
county aforesaid, do certify that ·Charles .l\.. Foster and Eula
L. Foster, his wife, whose names are signed to the foregoing
writing, hearing date on the 9th day of August, 1923, have
acknowledged the same before me in my county aforesaid.
lviy commission. expires J\Iarch 1st, 1926.

Given under my hand this 9th day of Augnst, 1923.

J. H. FOSTER.,
Notary Public.
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Virginia:
In Campbell ·Circuit Court Clerk's Office, .August 10, 1923'.
This deed was presented, and upon the annexed certificate
of aekuowledgment, admitted t{) record at 5 o'clock P. M.
Teste:
C. \V. WOODSON, Clerk.

A Copy-Teste:
C.
page 18

~

vV.

WOODSON, Clerk.

PI.JEA OF .J. H. FOSTER FILE·D BY LEAVE
OF COURT, J.ULY 13TI-I, 1925.

The plea of J. I-I. Foster, one of the defendants to the bill
of complaint exhibited against him and others by ~L A.
'rucker in the .Circuit Court of the .County of Oampbell, Va.
This defendant, by protestation, not confes.sing or aoknowledging all or any part of the matters and things in said
bill of complaint contained to be tn1e in manner or form as
the same are therein set forth, for plea, nevertheless, to the
said bill, or to so much thereof as is pleaded agftinst this defendant, doth plead a.nd aver that on the 22 day of April,
1925, C. A. Foster was duly adjudicated a bankrupt in the
District Court of the United States for the Western District
of Virginia, at Lynchburg, Va., and that i1,1 that proceeding
one Fred ~L Davis was on the ........ day of June, 1925,
duly appointed Trustee of tl1e estate of the said C. A. Foster, Bankrupt, and that pursuant to said appointment, the
said Fred M. Davis on the ........ day of June, 1925, duly
qualified as such trustee by giving bond as required by law,
by means whereof the said Fred ~I. Davis, Trustee of the
estate of C. A. Foster, Bankrupt, became and was entitled
to and invested with all of the est·ate, rig·ht, title and interest in the estate of C. A. Foster, which he~ the said C. A.
Foster, might enforce, or mig-ht be enforced or subjected by
the creditors of said C. A. Foster, pursuant, according to,
by and under the Bankruptcy Act of the Congress of the
United States for such case made and provided:
.
This defendant, therefor, further avers. tl1a.t the said ~I. A.
Tucker, even if the allegations of her bill 'vere true, 'vonld
not have· any right to maintain her bill to recover for the
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benefit of herself and all other lien creditors of the said ·C. A.
Foster, ete., the tracts or parcels of laud described in P·aragraph 2-c, in the bill of complaint.
page 19

~

Wherefore, this defendant prays judgment of
this Honorable Court whether he shall be compelled to make any further answer to the· said bill, and prays
to be hence dismissed with his reasonable costs and charges
in this behalf most wrongfully .sustained.

A. D. BA.RKSDA.LE, p. d.
And at another day, to-\vit: at a ·Circuit Court held for the
County of Campbell on the 9th day of November, 1925, the
following decree was entered herein:
Upon motion of Fred M. Davis,· trustee in bankruptcy of
C. A. Foster, Bankrupt, one of the defendants herein, the
said Fred l\L Davis, trustee as aforesaid, is allowed to file
his petition in this cause, and the same is accordingly filed.
And upon like motion, P. 0. Smith and R. If. Henderson,
by counsel, are ·allowed to :file their petitions herein, and the
same are accordingly filed.
·
This cause then came on this day to be heard upon the bill
of the complainant and exhibits therewith filed; proof of
legal service of proper process on the defendants C. A. Foster, Eula Foster, Tho:q1as Lee Foster, Harry F. Foster and
.J. H. Foster in person, who have f·ailed and still fail to appear, plead, demur or answer the said bill (except that J.
H. Foster filed herein on the 13th day of July, 1925, a plea of
bankruptcy) ; which bill is taken for confessed as to each
and all of said defendants, except the said J. H. Foster; upon
the said petition of the Lynchburg National Bank filed herein
on S'ept. 20th, 1925, the .Petition of L. L. and Homie P. Conner, filed herein Oil .July 2, 1925, the pet·it~ion of L. L. and
H o·mie P. Conner filed herein~ on July 2;1925, and
page 20 ~ said petition of Fred 1\L Davis, trustee as aforesaid, and the said petitions of P. P. Smith and
R. H. Henderson; and was argued by counsel.
Upon consideration whereof, said bill having been taken
for confessed as aforesaid as to all of said defendants except
J. H. Foster, because of the failure of said defendants, or
either of them, to interpose any legal defense \vithin the time
prescribed by la.w, the court doth adjudge, order and decree
that this cause be referred to l\forris H. Hester, one of the
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Commissioners in ·Chancery of this co·urt, who is directed to
inquire and report to court as follows:
1. An account of all the real estate mentioned and des_cribecl in the complainant's bill e~cept that conveyed to Car..:
rie Elliott, together with an accurate description of each
parcel or tract of said real estate.

2. The fee simple and annual value of each parcel or tract
of said real estate.
3. The valid liens or encumbrances on each pa.rc.el or tract
of said real estate, if any, together with their dignities and
. priorities.
.
._
·
-

4. Whether the rents and profits issuing. from said real
estate will satisfy the indebtedness of the creditor herein
within five years. . ·
· 5. An account of all the debts menfioned and described in.
the. complainant's .bill and the s-aid pet-ition's tiled herein as
8et out above tog·ether ·with their dignities and priorities, if
any.·
·

Which said inquiries the said commissioner shall make,
after first giving notice of the time and place thereof to all
parti~s or their counsel, and report the same to court, along
with ·any matter specially stated deemed pertinent by b;mself, or which .may be required or requested by any person
interested to f5e so stated.
·
But as to the questions arising upon the said plea of J. H~
Foster, this cause is continued to the 19th day of Nov., 1925,
for further hearing.
page 21 ~

Petition of L. L. and Homie P. Connor referred
to in the foregoing decree :
·

To the Hotto:r;able Circuit Court of Campbell County:
Your_ petitione.rs, Homie P. Conner and L. L. Conner, respectfully· represent unto your .honor as a basis for the relief hereinafter prayed for, the following case, to-,vit:
1. That there is now pending on the docket of your Hono;rable Court a suit in equity brought by one M. A. Tucker,
qomplaina~t, against .C. A_. Foster, Eula Foster, Thomas Lee
],oster,- ·H. F. Foster·, and J. H. Foster, the ob-ject of which is to set aside and to have declared
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null and void and of no effect certain deeds of conveyance made by the said. c·. A·. Foster, as voluntary
and fraudulent, and to subject the said property therein described to the satisfaction of the debts of said Foster owing
to said creditors.
2. That the said eomplainant, M. A. Tucker, as appears
from her bill, brought ~aid suit for the l;>ene:nt of herself and
all other lien creditors of the said C. A. Foster, 'vho would
come into the said suit and pay their proportionate part of
the costs thereof..

3. That your. petitioners, Homie P. Connor and L. L. Connor, are creditors of the said .C.· A~· Foste:r in the amount of
$10,000.00, with interest from J antia.ry 11th, 1923, as evidenced by a judgment obtained against :the said C. A. Foster at the November term of this court, 1923, and duly docketed November 24th, 1923, in judgment lien docket 7, page 72.
4. That your petitioners here a11d now elect to avail themselves of the right to accorded to them by the complainant in
said suit and by the law, to come into said suit and receive
their proportionate share of the fruits of said litigation.
Your petitioners here and now state that they assume responsibility for their proportionate sha.~e of the costs.
page 22 ~ . Wherefore, your petitioners, desiring to obt~in
the benefits of said suit, and being 'vithout remedy
except in a court of equity 'vhere alone such matters ai·e
properly cognizable, pray that ·an order may be entered allowing them to intervene and assist in the prosecution of said
suit to a final determination thereof, and that in the event of
~ successful determination, that your _petitioners may re~eive their full share. of the proceeds; that all proper accounts may be taken, orders and decrees entered, and that
your petitioners may have all such further and other relief
in the premises, both general and special 'as the nature of
their case may require or to equity and .good conscience shall
seem meet.
And your petitioners "rill ever pray, etc ....
HOMJE, P. CONNER &.
L. L. CONNER,
By Counsel.
:1_\,fcl{INNEY & SETTLE, Counsel.
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Petition of Fred ~I. Davis, Trustee in Bankruptcy of C. A.
Foster, bankrupt, referred to in the foregoing decree:
To the Honorable Circuit Court of Campbell County:
Your petitioner, Fred 1\L Davis, Trustee in Ba;nkruptcy of
·C. A. Foster, bankrupt, as a basis for the relief hereinafter
prayed for, respectfully the following case:
(1) That on the 30th day of l\Iarch, 1925, one ~1. A. Tucker
instituted her suit in chancery in the Circuit Court of Campbell County ·against ·C. A. Foster, Eula Foster, Thomas Lee
Foster, Harry F. F1oster, Carrie Elliott and J. H.
page 23 ~ Foster, the object of which was to set aside and
have declared null and void and ()f no effect certain deeds of. couvey.ance made by the said C. A. ·Foster ~s
voluntary and fraudulent, and to subject the property therein
described to the payment of the debts of the said C. A. Foster owing to said creditors.
(2) That at rules held for the said court on the third ~Ion
day in April, 1925, said 1\L A. Tucker, duly filed her bill in
said cause..
(3) That subsequent to the institution of said suit, to-wit:
on the 22nd da.y of April, 1925, the said C. A. Foster filed his
voluntary petition in bankruptcy in the United States District Court for the vV estern District of Virginia at Lynchburg, and w:a.s thereupon adjudged a voluntary bankrupt.
(4) That subsequently, to-wit: on the 11th day of 1vfa.y,
1925, your petitioner, Fred M. Davis was duly appointed
trustee of the estate in bankruptcy of the said ·C. A. Foster,
and that subsequently pursuant to said appointment, the
said Fred M. Davis, duly qualified as such trustee by giving
bond as required by law, by means whereof your petitioner
as trustee in bankruptcy of the estate of the said C. A. Foster, became, and 'vas entitled to, and became vested with all
of the estate, right title and interest in the estate of the said
C. A. Foster, which might be subjected by the creditors of
the said C. A. Foster, pursuant, ace.ording to, by and under
the Bankruptcy Act of ·Congress of the United States for
such cases made and provided.
(5) That by au order duly entered by the United States
District Court for the Western District of Virginia, on the

0
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26th ·day of October, 1925, it was adjudged, among otl1er
things, that your petitioner be, and he thereby was, granteq.
leave and authority to intervene in this suit and claim the
proceeds thereof as assets of the estate in bankruptcy of the
said C. A. Foster.
page 24 ·}

Wherefore, your petitioner desiring to claim,
appi'opria te and administer the proceeds of said
suit as trustee in bankruptcy of the estate of the said C. A.
Foster, and being ·without remedy except in this court where
alone such matters are properly cognizable, petitioner prays
that he may be allo,vcd to become a party plaintiff in this
cause, and join in the prosecution of the of the bill already
filed on behalf of the creditors by the said ~I. A. Tucker;
that the fruits of said litigation may be decreed to be paid
to your petitioner, as trustee in bankruptcy of the estate of
the said C. A. Foster; that all proper accounts may be taken,
orders and decrees may be entered, and that your petitioner
may have all such other further relief in the pretp.ises as
the nature of his case may require or to equity and good
conscience shall seem meet.
And your petitioner will ever pray, etc.
FRED 1\L DAVIS,
Trustee in Bankruptcy of the Estate
of C. A. Foster, Bankrupt.
And at another day, to-wit: at a Circuit ·Court held for
the County of Campbell on the 20th day of November, 1925,
the following decree was entered herein:
This cause came on this day to be aga~in heard upon the
papers formerly read and upon the notice in writing of C. A.
Foster, Eula L. Foster, Thomas Lee Foster and Harry ],.
Foster, by their counsel, to the said complainant, that the
said C. A. Foster, Eu1a. L. Foster, Thomas Lee Foster and
Harry F. Foster would on the 19th day of November, 1925,
in the 'City of Lynchburg, apply to the Judge of the Circuit
Court of Campbell County for time in addition to the six
months from the date of the service of process upon them
within which to :file their answer to said bill; 'vhich notice was
served on the complainants on the 14th day of November,
1925; upon the offer of said Fosters to prove in
page 25 ~ open court by .J. H. Foster that shortly after the
institution of this suit, and within the said six

0
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months period he was advised by the Referee in Bankruptcy
for .the District :Court of the United States fo:r the Western
District of Virginia that the adjudication of C. A. Foster as
a bankrupt opera ted to suspend this Sta.te-Oourt suit as
against all the parties. thereto and that the said J. If. Foster
communicated this information to the said Fosters and that
they forebore to file their answer because of their belief in
the con·ectness of said information and because of said J. H.
li,oster having promised to file in this case a plea setting up:
said adjudication; which offer of said Fosters to prove the
foregoing matters and things set forth was opposed by counsel for complainant upon the grounds, first that thete is no
statute or law authorizing the taking of testimony ore tenus
in chancery cases except proceedings for divorce, and sec. ondly, upon the ground that such matters and things even
if proyed do not constitute good cause for now allowing the·
f:aid Fosters to file their ans,ver or other defense, and that
the bar of section 6122 of the Code having fallen without any
application being made by said Fosters for an extension of"
time in which to plead, the court is now without jurisdiction
to extend said time; and upon the motion of .the complainant, by counsel, to strike out the plea of bankruptcy of the
said J. H. Foster; and upon the mo~ion of counsel for J. H.
:Woster for leave to file his demurrer and answer to said bill,
and upon the objection of counsel for the complainant to the·
g'ranting of said motion upon the ground that the said J. H.
Foster was likewise barred from filing any further or other
defense to said bill, because of the application of said section
6122 of the Code and was argued by counsel.
Upon consideration whereof the court is of the opinion
and doth so decide that the said defendants ~c. A. Foster,
Eula L. Foster, Thomas Lee Foster and Harry F.
page 26 ~ Foster are precluded from filing any answer or
other defense in this cause by reason of the provision of section 6122 of the Code, and doth refuse to allo'v
the said J. H. Foster to testify to the matters and things re-·
cited above in the offer referred to, and doth acC'ordingly refuse to allow them to file any answer or other defenses in
this cause~
And being of the opinion that the said plea of bankruptcy
of the said J. H. Foster presents no valid defense to the said
bill, the same is stricken from the record; but the court is of
the opinion that the filing of the said plea within the period
prescribed hy section 6122 of the Code constitutes good cause
for now allowing the said J. H. Foster to file further pleas or
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defense, and thereupon the said J. H. Foster, by .counsel, files
his answer and demurrer to the complainant's bill, to which
.:filing the complainant by counsel objected and excepted upon
grounds hereinabove sta~ted.
·
And the said Commissioner, A-forris H. Hester, is directed
to inquire and report tQ court, according to directions contabled in the decree entered herein on the 9th day of N ovember, 19·25, except that he shall omit in his report all inquiries
and 'references concerning the propevty conveyed to ~the
said J. H. Foster until the further order of this court.
Demurrer of J. H. Foster, referred to in decree of November 20th, 1925..
The defendant, J. H. Foster, says that the complainant's
bill is insufficient in la'v and assigns as his grounds of this
his demurrer that the bill is bad for multiplicity, it constituting an effort to set aside as fraudulent two entirely separate
and distinct deeds to two entirely separate and
page 27 } distinct grantees in one action.

J. H. FOSTER,
By· Counsel
A: D. BARI\:SDALE, p. d.

S'eparate answer of J. H. Foster, referred to in decree of
· November 20th, 1925 :
The separate answer of ,J. H. Foster to the bill of complaint
exhibited against him and C. A. Foster, Eula Foster, Thomas
Lee Foster, Harry F. Foster and ;Carrie Elliott by Mrs. M.
A. Tucker, answering, says :
That as to the allegations of Paragraph 1, of complainant's bill, respondent neither admits nor denies the said allegations, but call!:? for strict proof thereof.
That as to the allegations of sub-sections a and 2 of ParagTaph 2 of complainant's bill, respondent neither admits nor
denies the said allegations an~ is not interested therein.
That as to sub-section c of Paragraph 2 of complainants'
bill, respondent denies that the said C. A ..Foster at the time
of the contracting of the said indebtedness, or at any time
thereafter, was the owner in fee simple of the properties
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enumerated i:ri sub-se·ctiou c, or any one of them, or any part
thereof. Certain of these properties were acquired by purchase by respondent, and at his direction conveyed to C. A.
Foster and other properties described in sub-section c were
acquired by respondent from C. A. Foster for valuable consideration, ~nd prior to November ~2, 1920, respondent had
become the beneficial owner of all the property
page 28 ~ described in sub-section c and was entitled to a conveyance of the legal title thereof, which said bare
legal title was in ·C. A. Foster. There is mentioned in said
sub-seetion c ''A ce:ctain other tract of seventy-five acres
near Brookneal". There is no such parcel of land included
in the deed referred to in sub-section c, and respondent believes that this description refers to item No. 14 in the said
deed, which is described as follows: "A parcel of land near
Brookneal, in said ·County, being a part of the J. l\L Hunter
estate, containing 2,100 square feet, and is a part of Trac.t
No. 18 of said estate, which contains 75 acres, 37 poles, which
said lot was conveyed the said Foster by L. G. Blanks and
others by deed dated July 2, 1920, recorded in Deed Book;
119, page 315." Your respondent says that all of the properties enumerated in said deed, recorded in Deed Book 129, at
page 522, were acquired by him for a valuable consideration,
and that at and before the execution of said deed by C. A.
Foster, the said C. A. Foster had only the bare legal title
thereto.
That as to .Paragraphs 3 and 4 of complainant's bill, respondent neither admits nor denies the allegations therein
and has no interest in the subject matter thereof.
Respondent admits that by deed, dated January 3, 1921, and
recorded in the Clerk's Office of the Circuit Court of Campbell Gounty, on March 12; 1923, in Deed Book 129, at page
522, the said C. A. Foster and wife conveyed certain tracts
or parcels of land described in said deed to respondent, and
your respondent admits that he is a near relative of the
said C. A. Foster, the said C. A. Foster being respondent's
brother, and respondent admits that the nominal considera·
tion in the deed was $5.00.
As to the allegations of Pai·agraph 6, respondent admits
that the consideration recited in the said deed was nominal,
hut respondent says that he paid full and valid consideration
for every parcel described in said deed.
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Respondent denies that said deed ·was voluntary, and denies that said deed was made without
consideration therein valid at law, and denies that
same was made for the purpose of hindering, delaying and
defrauding complainant, or any other creditor of the said
C. A.. Foster, and respondent further denies that he had any.
knowledge or participation in any .intent of the said C. A..
Foster to hinder, delay or defraud any one.
Respondent neither admits nor denies the allegations of
Paragraphs 7, 8, 9 and 10 of complainant's bill, and calls for
strict proof thereof.
Respondent denies generally the allegations of P·aragraph
11 of complainant's bill, and particularly denies that the said
conveyance to him was for the purpose of hindering, delaying and defrauding complainant, or any one else, and further
denies that he participated in or kne'v of any such intent.
Respondent denies all allegations of the said bill to the
effect that the said conveyance by the said C. A. Foster to
him was anything other than a bona fide transaction.

page 29

~

And having fully answered, he prays to be dismissed with
his reasonable costs.
And at another day, to-,vit: at a Circuit Court held for the
County of Campbell on the 23rd day of Sept., 1926, the following decree was entered herein:
On motion of :i\L A. Tucker, L. L. Conner, Homie P. Conner, Lynchburg National Bank, R.. H. Henderson, and P. P.
Smith, by counsel, leave is given them to tHe their demurrer
to the bill of review l1eretofore filed in this case bv C. A.
Foster and others, and said demurrer is filed accordingly.
On like motion of the same parties by counsel,
page 30 ~ the injunction heretofore granted in this cause is
enlarged and extended until the first day of the
next regular term of this court.
On motion of the same parties this case is set for hearing
on October 12th, 1926, on the bill of review above referred
to, on the demurrer thereto hereby filed and on the petition
hereby filed, and as to such other matters ·as may be properly
heard at that time.
Petition to rehear referred to in said decree of September
23rd, 1926:
'J~o

the Honorable Don P. Halsey, Judge of said Court:
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The undersigned, your petitioners, respectfully represent
unto your Honor that they are aggrieved by a decretal order mad~ by your honor in the above entitled oause on the
20th day of November, 1925, whereby it was, among other
things, ordered and decreed that the filing by the said J. H .
. Foster of plea of bankruptcy within the period prescribed
by Section 6122 of the Code of 1919, constitutes good cause
for allowing him, the said J. H. Foster, to file further pleas
or defenses after the expiration of said period prescribed
by said Section 6122, and that the said J. H. Foster be, and
he, thereupon was, allowed to file his answer and demurrer to
the complainants' bill in said cause.
Your petitioners submit that so much of said decree as adjudged that the filing of said plea of bankruptcy, as aforesaid, constitutes good cause for allowing the said J. H. Foster.
to :file further pleas or defenses, after the expiration of said
six months mentioned in Section 6122 and so much of said
decree as allowed the said 'J. H. Foster to file his answer and
demurrer to the complainants' bill in said cause 1
page 31 ~ is erroneous, because your peti tiouers showeth
unto your honor that, under Section 6122 of the
Code, all defense must be filed within the time therein prescribed; that the filing of a plea which presents no defense
"rhatever, under the circumstances under which said plea of
bankruptcy w·as :filed in this cause cannot, and does not, as
a matter of law constitute good cause for not filing said ailswer and demi.1rrer within the time prescribed ·by law. In
filing and relying upon said defense of bankruptcy, the said
.J. H. Foster was, at most, merely acting upon advice of
counsel, and in such cases erroneous advice of counsel constitutes no defense, and presents no good cause or excuse iri
law_ for not filing proper defenses within the time prescribed
by law, if any such proper defenses there be.
Your petitioners further showeth unto your honor that it
will readily appear that the said decree is erroneous in the
matters hereina hove complained of "rhen the bill in said
cause and exhibits. filed therewith and all proceedings had
in said cause are examined and considered, ·which are referred to, exhibited "rith and made a part of this petition.
Your petitioners here further showeth unto your honor
that the decree above complained of it not ·final, but. interlocutory as from an inspection of the record in said case
herewith exhibited, will be made apparent.

a
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The interest of your petitioners in this matter is as follows:
The said C. A. Foster is indebted to each and all of your
petitioners; that said indebtedness has in e~ch and every
case been reduced to judgment, executions issued on said
judgments and returns made on said executions of "no effects"; that upon the dates, respectively, upon which said
debts were originally contracted with your petitioners the
said C. A. Fos.ter was the o'vner in fee simple as shown by
the records of the Circuit Court Clerk's Office of Campbell
County, among other things, of the following real' estate:
page 32 }-

A certain tract of 15 acres, near Brookneal;
A certain tract of 6% acres, near Brookneal;
A certain tract of 1 acre near Brookneal;
A certain other tract of 2 acres, near Brookneal; ·
A certain other tract of 1 acre near Brookneal;
A certain other tract of 1 acre near Brookneal;
A certain other tract of 2 acres, near Brookneal;
A certain other tract of % of an acre near Brookneal;
A certain other tract of 211.~ acres, 11,4 miles from Brookneal;
A certain tract of 111- of an acre, near Brookneal;
Lots 1, 2, 3, 4, and 5, in the Town of Brookneal;
A certain other tract of 1 acre near Brooln1eal;
A certain other tract of 3 1/3 acres, near Brookneal;
A certain otJ1er tract of 75 acres, and 37 poles, near Brookneal, being a part of the J. ].r[. Iflmter estate, containing
2,100 sq1.1are feet, and is part of tract No. 18 of said estate;
'vhich said lot was conveyed to C. A. Foster by L. G. Blanks,
and others by deed dated July 2, 1920, recorded in Deed
Book I 19, page 315, Campbell County Clerk's Office;
6· Certain lots in the To\VIl of Brookneal, in ·Block ·No. 4,
as shown on l\fap of '\Vickliffe Rust Addition, Town of
Brookneal;
Lots 1, 2, 3, and 4, in the above;
Lots 12 and 13, in Block 10 of same;
Lot 29 of vVebb Subdivision of Brookneal;
Lot 25 of same ;
2/3 of Lots 30 and 31, fronting 50 feet on Bank S'treet,
Webb's Subdivision;
1h of Certain parcel of land in Brookneal, on Rust Street,
fronting 40. feet;
14 of Lot No. 5, in Block No. 1 South Lynchburg;
1h of Lots 11 and 12 of Street shown as J. R. Scott prop-
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erty, near Brookneal; all of which is more particularly described in that certain deed dated January 3, 1921, made by
Chas. A. Foster and wife to J. H. Foster and admitted to
record in Camp bell Clerk's Office on March 12, 1923, deed
book 129, page 522.
And that being the owner of said real estate, as shown by
the records of the clerk's office of the Circuit ·Court of Campbell County, and while thus indebted to your petitioners, the
said C. A. Foster by deed dated the 3rd day of January,
1921, not recorded in the clerk's office of the Circuit Court
of ·Campbell County until ~larch 12th, 1923, Deed Book 129,
page 522, conveyed the said tracts or parcels of land to his .
1l·rother, J. IL Foster, for a consideration of only $5.00, as
expressed on the face of said deed; a true copy of which deed
is filed herewith, and prayed to be read as a part of this petition;
That on ]\{arch 30th, 1925, your petitioners filed
page 33 ~ their suit alleging a1id charging that said deed
was voluntary and made without consideration
deemed valid in la'v and 'vas made for the purpose of hindering, delaying and defrauding your petitioners, creditors
of the said C. A. Foster, which intent of the said C. A. Foster to hinder and delay and defraud your petitioners, was
known to and participated in by the said J. H. Foster; that
process in said suit was exacuted on all of the parties, including the said J. H. Foster, on April 6th, 1925; that at
Second May Rules, 1925, the said bill was ·filed and a decree
nisi was entered; that at First June Rules, 1925, said bill
was taken for confessed, and the cause set for hearing; that
on July 13~ 1925, the said J. H. Foster filed a plea of bankruptcy, alleging that. the said .c. A. Foster, the fraudulent
grantor, had been adjudged a voluntary bankrupt, and that
your complainants had no further right to prosecute said
suit; that no answers or further defenses being filed by the
said J. H. Foster, or any one else, at the November Term,
1925, of said court, the said bill was taken for confessed as
to all of the defendants, except J. H. Foster, and as to him,
the matter was continued to the 20th day of November, 1925,
when it was adjudged, as hereinabove set out that, while the
said plea of bankruptcy in itself presented no valid defense
and the same was stricken from the record, nevertheless, the
filing of said plea 'vithin the period prescribed by Section
6122 constituted good cause for then allowing said J. H.
Foster to file further pleas or defenses, and thereupon the

~I.

A. Tucker & Others v. J. H. Foster.

7.3

said J. H. F.oster was allowed to file his ans"rer and demurrer to said bill, which action of the court in allowing the
said J. H. Foster to file his answer and demurrer was objected to upon the grounds hereinabove stated.
The relief sought by your petitioners herein is that said
decree, in so far as it allows said J. H. Foster to file his
answer and demurrer, may be set aside and annulled and
said answer and demurrer stricken from the record, and that
your petitioners may be allowed to proceed upon the bill as
taken for confessed as to J. H. Foster, as well as against the
other defendants, to the end that said property
page 34 ~ conveyed by said C. A. Foster and wife to the
said J. H. Foster may be subjected to the payment of the debts due petitioners by the said C. A. Foster.
Your petitioners, therefore, pray that your honor will be
pleased to vouchsafe a re-hearing of this cause by your
Honor; that said decree may be corrected as to the matters
of error hereinabove set forth, and to that extent the said
decree may be set aside and annulled; and grant unto your
petitioners such other and further relief as the nature of
their complaint may require, and as in duty bound, they will
ever pray, etc.

1\f. A. TU·CKER,
LYNCHBURG NATIONAL BANI{,
L. L. CONNOR, ·
H0~1IE P. CONNOR,
R.. H. HEND·ER.SON,
P. P. S'MITH,
Petitioners.
ALLEN & WEAVER,
WILSON, I{E·~IP & HOBBS,
McKLNN·EY & SETTLE,
A. S. HESTER,
ROBT. A. RUSSELL,
Counsel for Petitioners.
Motion of J. H. Foster to strike said petition to re-hear:
Upon the petition of complainant to rehear the decree entered in this cause on November 20, 1925, allowing J. H. Foster to file his dernure·r and answer.
Now comes said J. H. Foster, by counsel, and moves the
court to strike out said petition to rehear.
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And at another day, to-wit: at a Circuit Court
held for the County of ·Campbell on the 8th day
of November, 1926, the' following decree was entered herein:

This cause came on this day to be again heard upon the
papers .formerly read, upon the bill of review of C. A. Foster, et als., vs. l\1. A~ Tucker, et als., filed the first J nne Rules,
1926, the demurrer Qf l\L A. Tucker, et als., to said bill of review, the petition of l\L A. Tucker, et als., filed herein on
the 23rd day of September, 1926, the motion of J .. H. Foster,
hy counsel, to strike out said petition, and was argued by
counsel.
On consideration ·whereof, the court doth adjudge, order
and decree that the demurrer to the said bill of review be,
and the same hereby is, sustained, and that the motion to
strike out said petition to rehear is granted and said petition is accordingly stricken from the record; and the court
being of opinion that there is no error in the decree sought
to be reviewed and rehard, the same is hereby affirmed; to
'vhich action of the court in sustaining the said demurrer to
the bill of re-view, the complainants in said bill of review excepted, and to which action of the court in striking out said
petHion to rehear ~nd declining to revie·w and reverse that
portion of said decree soug·ht to be reversed by said petition, the complainants in said petition to rehear, excepted;

And the court cloth further adjudge and order that Commissioner :.MolTis !fester, to whom· this matter has been referred, do proceed to compile his report and file t~1e same
as the law directs.
But the said complainants in s.aid bill of review having
~ignified their intention to appeal from this decree, it is ordered that execution hereof be suspended for a period of
thirty days.
page 36 ~

And now at this day, to-wit: at a Circuit Court
held for the County of Campbell, on the 20th day
of Jannary, 1928, the follo,ving decree "\vas entered herein:

This cause came on this day to be heard upon the complainants' hill and the demurrer of J. H. Foster heretofore
filed in this cause, and was argued by counsel:
'Whereupon, the court being of opinion that the said bill is
insufficient at law upon the grounds set out in· said demurrer
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of J. H. Foster, doth sustain the said demurrer and it is
hereby adjudged, ordered an.d decreed that the said bill of
complaint be, and the same hereby is, dismissed as to the
defendant, J. H. Foster.
·
To which action of the court in sustaining the demurrer .
and dismissing complainants' bill as to J. H. Foster, the said
complainants excepted.
page 37 ~ Virginia:
In the Clerk's Office of the Circuit Court of Campbell
County, the 6th day of June, 1928.
I, ·C. W. Woodson, Clerk of said court, do certify that the
foregoing is a true tranS'cript of the record as ordered by
counsel for complainants, in the chancery suit depending in
said court styled M.A. Tucker v. C. A. Foster, Eula Foster,
Thomas Lee Foster, Harry F. Foster, Carrie Elliott and J. H.
Foster, in so far as the same concerns J. H. Foster and involves the deed from C. A. Foster and Eula Foster to J. H.
Foster, bearing date on the 3rd day of January, 1921, a copy
of which is filed with the original bill, marked "Exhibit B''.
And I further certify .that counsel for the defendants had
due notice of intention of counsel for plaintiff to apply for
this transcript.
Given under my hand the day and year first above written.
C. W. WOODSON, ·Clerk.
· Fee for transcript, $25.00.
C. W. WOODSON, ·Clerk.
A Copy-Teste:
H. STEWART JONES, C. C.
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