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IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON

Mildred Eddy Dunn .......... ' ....................... Appellant

vs.
J

W. H. Silk, Rose J. Gwin, Leola Clet11mer, Herman Gwin,
Maggie Lucas, A. A. Robinson, Maude Robinson, Callie
Clemments, John F. Robinson, Maggie M. Hohnes, D.
F. Gwin, D. D. Dollins, Edna Lucas, Euna White,
Darius Wood, D. I. Wood, Merrett Wood, Georgia
Douglass, Bernie vVood, Adtninistrator c t a of Louella
R. Dollins, Hunter Stark Dollins, William Austin Dollins, Hubert Dollins, Jr., and Richard Frank Dollins .. Appellees
To the Honorable Justices of the Suprente Court of Appeals of Virginia:

Your petitioner, Mildred Eddy Dunn, respectfully represents
that she is aggrieved by a decree of the Circuit Court of Bath County,
Virginia, entered on the 24th day of June, 1929, in a certain chancery
cause then pending in said court, in which Rose J. Gwin was complainant and D. F. Gwin and others, set out as appellees above, were
defendants.
Your petitioner, who was the highest bidder at a judicial sale
of real estate made by H. H. Byrd and George A. Revercomb, Jr.,
Special Commissioners in said chancery cause, appeals from a decree
setting aside said sale, n1ade by said Commissioners to petitioner, and
ordering and permitting an upset bid to be made and the bidding to
be reopened on said property after the said sale was made to petitioner
by said Commissioners.
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A transcript of the record of said chancery ·cause is exhibited
herewith.
STATEMENT OF THE CASE
Rose J. Gwin brought a chancery suit for partition or sale of
real estate against D. F. Gwin and others, whose names are set out.
above, the object of which was to have the lands of B. A. Gwin partitioned, or if that could not be conveniently clone in kind, to have the
same sold. By decree entered at the April term, 1929 of said court
the said lands of B. A. Gwin were decreed to be sold, as partition
could not be made in kind, and H. H. Byrd and George A. Revercomb, Jr. were appointed Special Commissioners make sale of same.
(See Record, pages 17 to 22) The real estate which was decreed to
be sold by the said decree consisted of five contiguous tracts, containing,236 acres, 124 acres, 11 acres, 14 acres and 57 acres, more· or less,
aggregating 445 acres. Pursuant to said decrees the said Special
Commissioners proceeded to advertise the time, terms and place of
sale of said real estate. This advertisement was very extensive and
exhaustive and was made by posting handbills and posting colored
signs within a radius of one hundred n1iles of Warm Springs, the
county seat of Bath County, and by advertisement in the Bath County
Enterprise, a newspaper published in Bath County, and in the Covingtort Virgim:a, a newspaper published in the adjoining County of
Alleghany, and in the Richmond Times Dispatch. (See Report of
Sale, page 22 of Record) After said exhaustive and elaborate advertisement the sale was tnade at Warm Springs on May 11, 1929 at
public auction. The said real estate was offered separately and as a ·
whole. When offered separately, the tracts were bid up to a total of
$19,300.00. The Commissioners then offered all of said real estate
as a whole and, after various bids were received, the same was knocked off and sold to petitioner at the gross price of $21,000.00, which was
the highest and best bid. Petitioner thereupon immediately complied
with the terms of sale by paying to H. ~- Byrd, the bonded Commis~ioner, $7,000.00 in cash and executing her two notes, payable in
one and two years, for $7,000.00 each, with interest from date, and
with security as provided in said decree. The said cash payment of
$7,000.00 and said bonds are still held by the Special Commissioner.

to
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The evidence from the affidavits filed by petitioner shows that
the price of $21,000.00 was a good and sufficient price for said real
estate. The Commissioners' report states. that the Commissioners
feel that the property sold under its value, but it does not state that
it was an inadequate price, and the report states that everything possible was done to give publicity to the sale, that the sale was well attended and that the Comtnissioners recon1mended the confirmation of
the sale at the price of $21,000.00. Smnetitne after the sale W. H.
Silk, of New York City, offered to file an upset bid with said Special
Commissioners and on June 13, 1~29 filed his bid with the Special
Commissioners, which bid was $23,100.00 and which was accompanied by a Cashier's check for $7,700.00 and two bonds, with security, for the residue of said bid. The said Silk filed his petition on the
first day of the June term, 1929 of the Circuit Court of Bath County,
that is, June 20, 1929. (See petition, page 28 of Record) The only
allegation in said petition is that the said Silk was ignorant of this
sale and that at the time the sale was made, on May lith, he was in
New York City and that he is now in a position to file an upset bid,
and does offer an upset bid, making a ten per cent increase over the
bid of petitioner. The said petition of Silk does not allege any inadequacy of price or that he was prevented from attending by fraud
or by the fault of anyone, and does not set out any sufficient facts
upon which to grant an upset bid, and said petition is not sworn to
and has no affidavits or evidence of any kind to support it. In addition to this, the bonds accompanying the upset bid are dated June
20, 1929 and bear interest from that date, which is not a compliance
with the terms of sale and which n1akes his bid really less than a ten
per cent increase.
The petitioner filed her petition in said chancery cause, asking
that the sale be confirmed to her (see pages 23 and 24 of the record).
This petition, which is sworn to by petitioner, sets out that there was
extensive advertisement of said. sale, not only in Bath County, but in
papers of general circulation in Virginia and n1any of the eastern and
southern states, that the day of sale was ideal, and that there were
about one hundred persons present, among whom were persons of
large means, among them Mr. Fay Ingalls, President of the Virginia
Hot Springs Company, who at one time was a prospective purchaser
for said real estate; that the sale was conducted by J. B. Greenway,
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an experienced auctioneer, and that after offering the. property separately and then as a whole, it was sold to your petitioner, and that
she has complied with the terms of sale. That petitioner is. a land
owner in Bath County and is acquainted with land values, and. that
the price of $21,000.00 is a good and sufficient price. The affidavit of
J. R. Criser, Commissioner of the Revenue of Bath County, shows
that the assessed valuation of said lands is $7,875.00. (See Record,
page 25) The affidavit of Captain 1\IIcl(ee Dunn, filed by .petitioner,
sets out that he was present at the sale and bought the property for
petitioner, that there was a good .number of persons present at the sale
and that the weather was favorable. That affiant is fatniliar with
the land values in Bath County and that the sum of $21,000.00 is a
fair and adequate price for said land. This affidavit further sets
forth that vV. H. Silk, who offered the upset bid, was in Bath County
prior to the said sale and was there during the week of April 25th to
29th and that said sale was at that time extensively advertised by
posters and publication as aforesaid, which sale was advertised to take
place on May 11, 1929. And the affidavit further shows that the
said W. H. Silk was making inquiries and attempting to buy property
at that time in Bath County. The affidavit of W. Howard McClintic
further shows that said Silk was attempting to buy- real estate in
Bath County during the first part of the month of April. (See
Record, page 25) The two last mentioned affidavits show that W.
H. Silk was in Bath County during the month of April while said
land was extensively advertised and was inquiring for and attempting
to buy real estate and that he was therefore bound to have heard of
said advertisement, but whether he knew of the advertisement or not
is really immaterial. The affidavit of J. B. Greenway (Record, page
27) shows that he is familiar with farm and land values in Bath
County and has been an auctioneer of real estate properties for thirty
_ years, that the day of sale was ideal, that there were a good number of
persons present at the sale and a nu~ber of bids offered. And affiant
states that the bid of $21,000.00 is a good price for said lands, and
none of the affidavits which were filed by petitioner were contradicted
by the said W. H. Silk and there is no reason whatever assigned in
his petition for permitting an upset bid except that he is willing to
advance a ten percent bid and that he did not know of the sale, and
this statement is not under oath. There is no evidence of any sort
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filed by the owners of this property, Rose J. G"Yin and a large nun1ber
of defendants, all of whom are interested in the purchase price, even
suggesting that the sale was made at an inadequate price. The only
thing supporting this at
is the bare statement of the Commissioners
that they think the property should have brought more money, and this
is of no weight and effect under the circumst'anccs of this case where
the bidding was had after proper advertisement and under ideal conditions for making the sale.
The court permitted the upset bid to be made and received and
the property was offered publicly in court on June 22nd, 1929. No
other bids were made and the property was sold to \V. H. Silk at his
upset bid of $23,100.00.

all

ASSIGNlVIENTS OF ERROR
FIRST : Your petitioner assigns as error the action of the Circuit Court of Bath County in refusing to confirm the sale to your
petitioner at the price of $21,000.00, n1ade as aforesaid, and in pertnitting and allowing the bidding to be reopened upon the upset bid of
W. H. Silk of $23,100.00.
SECOND: Petitioner assigns as error the Court's action in
accepting the bonds of W. H. Silk, elated June 20, 1929, which bonds,
if accepted, should have borne date of the original sale of May 11th.
ARGUMENT
The earlier decisions of this State tended toward the English
practice of allowing an upset bid at any time before confirmation of
the sale. In Roudabush vs. ll!filler_, et als, 32 Gratt, 454, the Court
reviewed the cases in which the question of upset bids arose and,
speaking of the English practice, says :
"From a long experience, the English governn1ent became so well satisfied of the evils resulting from this practice that it has been abo,Iished by an act of the British
parliament during the present reign. 30 and 31 Viet.,
c 24."
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And this case further holds as follows :
·"The purchaser is entit1ed to his purchase, and cannot
recede frotn it. The benefit or loss is largely his, and requires some impropriety which vitiates the transaction, to
set it aside."
Mr. lVIinor, in II Minor Institutes, page 380, says:
"In England it is the practice, if an opportunity presents itself of selling the estate to greater advantage before
confinnation of the sale, to open the bidding· and subject
the property to re-sale; upon which Lord Eldon observes,
that instead of benefitting, it is really injurious to the parties
concerned in getting the best price; half the estate sold by
the Court of Chancery says he, being thrown away upon the
speculation that there will be an opportunity of purchasing
afterwards by opening bidclings."
The practice until recently has not prevailed in Virguua. On the contrary, the usage and the general sentiment with us is to consider that the sale is a valid and binding contract as soon as the hammer is down, subject only
to the subsequent intervention of the Court, should it appear that the sale was unfairly conducted or that in consequence of some extraordinary casualty, the property has
been materially changed in value for the better or the
worse."
In Coles' Heirs v. Coles' Executor, ct als, 83 Va., 525, the comt·
reviews the cases involving the upset bidding and adequacy of price
and reversed the Circuit Court and ordered a re-sale, the Court saying:
"Upon the whole we think it clear that the property
was not sokl for anything like its value." ·
r•·

~

It will be observed, however, in this case that an upset bid was
offered of tliirty per cent upon each separate tract and an advance of
'
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33 1-3 per cent upon the entire property sold, which upon its face
would show that there was as inadequate price.
.
In Watkins vs. Jones, 107 Va., 6, in which an upset bid of more
than ten per cent was offered, the court citing iVI oore vs. Triplett, 96
Va., 603, said:
"Judicial sales are constantly taking place and it must
continue to be so as long as there are debts to be collected
and liens to be enforced. Great care should be observed
that the practice of the Court in acting upon a report of sale
should not be such as to deter or discourage bidders, but
such as to induce possible purchasers to attend such sale(',
to encourage fair,. open and competitive bid~ing in order
that the highest possible price be obtained and t~ inspire
confidence in the stability of Judicial sales. This is due not
merely to the purchaser, but also to creditors, debtors and
the owners of property which has to l~e sold by the Court."
And the Court further says:
'Vnder the practice of the English Courts of Chancery, where an upset bid is put in before confinnation, it is
the rule to re-expose the property to sale ; but such is not
the law with us."
The case of Howell 'l'S. 1\11 orien, et als, 109 Va., 200 is in point
and similar to the case at bar. In that case a 10 per cent increase·
was made by one not present at the sale. The Court said :
"The sale under consideration was a fair one, at a
good price (being more than 3 0 times as nlttch as the sum
at which the land was assessed for taxation) ; there is no
suggestion of any misconduct or impropriety in connection
with the sale on the part of any one. The only reason given
by the commissioners why they recommend that the sale
should not be confirmed was that the upset bid of 10 per
cent was a substantial advance and that the auctioneer· who
had made the sale was of opinion that the property would
bring considerable n1ore on a resale." . . . . . . .
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"To set aside a judicial sale upon the facts and circumstatfces disclosed by this record would establish a practice
which would be hurtful rather than helpful in securing the
best price for property sold at judicial sales, and instead of
inspiring confidence in the stability of such in order to induce possible purchasers to attend and bid, would deter
and discourage them and establish a precedent which would
make them feel that juducial- sales are not to be seriously
taken."
In Hardy, et als 'VS. Coley, et als, 114 Va., 570, a ten per cent
increase bid was made by one not precent at the sale. The Court reversed the decree of the Circuit Court, ordering a resale and said:
"To a certain extent the English rule formerly prevailed in Virginia, but that practice has been generally condemned by the more recent decisions in the United States
and in this State as tending to discourage bidding and render
such sales unstable."
And likewise in Litton vs. Flanary,. et als, 116 Va., 710, where
there was a ten per cent upset bid, the court reversed the lower court
and confirmed the sale, saying:
"This court has so often held that it was error to set
aside a judicial sale solei); because an advance bid of 10
per cent has been made that it would be superfluous reiteration to discuss the rule and give the reasons therefor
again."
And the Court, in Lillard vs. Gra'ves, 123 Va., 193, the Commissioners recommended a resale and later an upset bid was offered. The
lower court ordered a resale. The Supreme Court reviewed the authorities and reversed the lower court, saying:
"Upon the authority of these decisions the decree under review cannot he sustained. The circuit court was controlled alone by the opinion of the commissioner who made
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the sale wholly unsupported by e1.1idence against the presumption in favor of the highest bid as a just criterion of
the value of the property."
Citing Benet vs. Ford, 113 Va., 442 and quoting frmn said last
mentioned decision as follows :
"When the action of the c<?urt in confinning the sale
of property under its control. is complained of because of the
inadequacy of price, the burden is on the complaining party
to show that he has been injured."
As stated above, in the case at bar there is no evidence whatever
before the court that the price offered by your petitioner is inadequate.
There is the bare suggestion of the Commissioners that the price is
not enough, asking that an upset bid, if offered, be received. We
submit that this is no evidence whatever of inadequacy of price,
certainly, in view of the .fact that this property brought aln1ost three
titnes its assessed value at the original sale. This property was put
up, as stated above, first in separate parcels and sold by the Commissioners and there was bidding on the pr:operty and it only brought an
aggregate of $19,300.00, and when offered as a whole, after competative bidding, the best bid was that of your petitioner's of $21,000.00 for the whole property.
In Hamilton vs. Bo1.cnnan, 138 Va., 443, the facts were practically
identical with the facts in the case at bar. A ten per cent increase
bid was offered and the Circuit Court refused to confirm the sale and
ordered the bidding to reopen and the property resold. In reversing
the case this court held:
"To support the decree we have only the upset bid,
the opinions of this last bidder and of three of the sale commissioners that the price offered by the appellant is inadequate and of one affiant that it is grossly inadequate. On the
other hand, to support the confirn1ation of the sale to the appellant we have the fact that at a fair auction no one offered more and the affidavits of nine persons familiar with the
land and with local values that $15,300 is a fair and adequate price." . . . . . . .
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The Court further says:
"If the auction sale has been fairly conducted, after
proper advertisement and the property brings a fair price,
the sale should generally be confinned to the highest bidder notwithstanding the belated upset bid of 10 per cent
advance thereon, thereafter submitted. If, however, the
original bid is gr9ssly inadequate and this is shown, the sale
should not be confirmed. Of cours~ the burden of showing
such gross inadequacy is upon those who allege it." Citing
Effinger vs. Rolston, 21 Gratt., 436; Benet ~'s. Ford, 113
Va., 442.
And the Court in said case further says:
"The price at which the property was cried off to the
appellant is not shown to be grossly inadequate and the case
is controlled by the·principles so frequently stated as .to require no repetition. Watkins vs. Jones, 107 Va., 6; Litton
vs. Flanary, 116 Va., 710; Lillard vs. Graves, 123 Va., 193;
Shultz vs. Hughson,·134 Va. 497."
In the recent case of Stowe vs. Rison, 148 S. E., 687, the Supreme Court of Virginia held that where land was sold for $3,200.00
and an advance bid of $4,000.00 was tnade, the Circuit Court confirmed the sale at $3,200.00, that there was no error in the action of
the lower court.
From the foregoing authorities which are so well known and so
lucidly expressed by this court, and which have been reaffirmed so
often, we submit that it was error in the Circuit Court to reopen the
bidding and permit the said W. H. Silk to become the purchaser of
this property. The very fact that there were no other bids received
but that of the upset bidder, which was for ten per cent, is sufficient
to show that there was no inadequacy of price; and certainly in the
ligh,t of his record, where there is no allegation of inadequacy, either by
the upset bidder or by any of the owners of the property, there is nothing to even suggest that petitioner's bid was not a good and sufficient
price. And we further submit that the upset bidd~r has not brought
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hin1self within any rule of the court that permits hitn to be enti tied
to have the bidding reopened, and that to do so would not only work
an injustice on petitioner, b1.1t would reverse the modern and well
established doctrine in Virginia in regard to the sale of judicial lands,
and would pennit any and every bid of ten per cent increase to be
received by the court and would thereby render judicial sales in Virginia a farce.
For the foregoing reasons and such others as properly may be
assigned at the hearing, your petitioner submits that the said decree
of June 24, 1929, refusing to confirn1 said sale to your petitioner and
permitting the upset bid of W. H. Silk to be received is error; and
she prays that an appeal· may be allowed and supersedeas to said decree may be awarded, and that said decree may be reversed and set
aside, and such decree entered in the premises as will do justice to
your petitioner. And she will ever pray, etc.
MI1.DRED EDDY DUNN,
By Counsel.
R. G. STEPHENSON,
C. C. COLLINS,
Counsel.
I, C. C. Collins, an attorney practicing in the Supreme Court of
Appeals of Virginia, do hereby certify that in my opinion the decree
complained of in the foregoing petition is erroneous and should be
reviewed and reversed by the Supreme Court of Appeals of Virginia.
Given under my hand this 21st day of August, 1929.
C. C. COLLINS.
Received August 22, 1929.
H.W.H.
Appeal.allowed, Supersedeas_ awarded.

Bond $1,000.00.

HENRY W. HOLT.
August 23, 1929.
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*VIRGINIA-TO-WIT:

Pleas before the Circuit Court of. Bath County at the Court
House thereof.
BE IT RElVIElVIBERED THAT HERETOFORE, to wit: At
Rules held in the Clerk's Office of the County of Bath, on the first
Monday in March, 1929, came Rose J. Gwin and filed her Bill in
Chancery in the words and figures following, to-wit:
Rose

J. Gwin .................................... C011tplainant
v.

Bill

Leola Cletnmer, Herman Gwin, l\llaggie Lucas, A. A. Robinson, Maude Robinson, Callie Clements, John F. Robinson, Maggie M. Holmes, D. F. Gwin, D. D. Dollins,
Edna Lucas, Euna \Vhite~ Darius Wood, D. I. \Vood,
Merrett vVood, Georgia Douglass, Bernie Wood, Administrator c t a of Louella R. Dollins, Hunter Stark
Dollins, William Austin Dollins, Hubert Dollins, Jr.,
and Richard Frank Dollins ...................... Defendants
To the Hon. Geo. J(. Anderson~ Judge of the Circuit Court of Bath
County:

Your complainant, Rose J. Gwin, respectfully represents to your
honor that her brother, B. A. Gwin, departed this life in Bath County,
·Virginia, August 17, 1926, intestate, and leaving as his heirs at law .
your complainant and the defendants, Leola Clemmer, Herman Gwin,
Maggie Lucas, A. A. Robinson, Maude Robinson, Callie Clements,
John F. Robinson, Mrs. Maggie M. Holn1es, D. F. Gwin, D. I. Wood,
Edna Lucas, Euna White, Darius Wood, Merrett Wood, Georgia
Douglass, Bernie M. Wood and a sister, Louella R. Dollins, who
departed this life after the death of the said B. A. Gwin, and left a
will which was probated in the corporation -court of the city of
Charlottesville, devising her estate to her husband, Dallas D.
2*
Dollins for life, with remainder to her *two children, Hunter
Stark Dollins, W m. Austin Dollins arid her two grand children, ·
Hubert Dollins, Jr., and Richard Frank Dollins, all of which will
more fully and at large appear from a certified copy of said will
herewith filed as exhibit "A" as a part of this bill.
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Your complainant would further show to your honor that the
said B. A. Gwin, at the time of his death, was seised and possessed
of a tract of land in Bath county known as the Jackson river home
farm containing 236 acres, more or less, which was devised to the
said B. A. Gwin by the second clause of the will of his father, John
W. Gwin, dated August 16, 1893, and probated in the County Court
of Bath County July tenn, 1898, a certified copy of w~ich will is
herewith filed as a part of this bill, marked exhibit "B," and your
complainant would further show unto your honor that the said John
W. Gwin acquired title to said 236 acres by a deed from John, C.
McLaughlin and wife, dated February 16, 1876, and recorded in deed
book 13, page 88, a certified copy of which said deed is here filed as a
part of this bill as exhibit ''C," and the said· B. A. Gwin was also
seised of 4 tracts of land adjoining the aforesaid home place and
known as the Smith farm which was conveyed to the said B.· A. Gwin
by Z. S. Smith, Jr., and wife, April 21, 1922, by deed recorded in
deed book 32, page 439, in which there was conveyed 124 acres, 3
roods and 6 square poles; 11 acres and 1 square pole, 14 acres and
27 square poles and 57 acres, 2 roods and 23 square poles, a certified
copy of which deed is here filed as exhibit "D" as a part of this bill. ·
Your complainant would further show unto your honor that
the said B. A. Gwin November 1, 1904, by deed recorded in deed
book 21, page 293 of the records of Bath county, conveyed to J. E.
Lightner a fann on Big Back Creek in which said deed the said
B. A. Gwin reserved one-half acre, including the grave yard,
3*
*which was .formerly the Gwin family grave yard, and the
said J. E. Lightner conveyed said farm, with the same reservation, to Geo. W. Rose, a certified copy of the deed to Lightner is here
filed as exhibit "E."
Your complainant would further show unto your honor that the
said B. A. Gwin died possessed of considerable personal estate, on
which your complainant administered and the great portion of the
same has been distributed among the next of kin of the said B. A.
Gwin, and that she had filed her vouchers and made settlement of
her accounts as administratrix before the late John W. Stephenson,
Jr., Commissioner of accounts, but that said commissioner of accounts failed to complete said settlement before his untimely death
and the same is now before Bess E. Sims for settlement, she having
been appointed as commissioner of accounts in the place and stead
of the said John W. Stephenson, Jr.
Your complainant at this point would direct the attention of your
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honor to the language in the second paragraph of article 3 of exhibit
"B," the will of John W. Gwin, her father, wherein the testator, John
W. Gwin, who in the second article of said will had devised and bequeathed all of his estate of every kind and description, real, personal
and mixed, to B. A. Gwin, and directed that the said B. A. Gwin
should provide a home and maintain the unmarried daughters of the
said John W. Gwin as long as they remained ·unmarried, and your
complainant is now unmarried and has been a feme sole all her life,
and that her brother, B. A. Gwin, never married and that he and
your complainant lived upon the home farm and worked and labored
together to build up and improve the estate left to-the said B. A. Gwin
by his said father, John W. Gwin, and which with the efforts
of your complainant and the *said B. A. Gwin was greatly in4*
creased in value, but the entire title to all newly acquired
ptoperty was taken in the name of the said B. A. Gwin, and your
complainant would show unto your honor that the said B. A. Gwin
did provide a home· for her with himself and did n1aintain and support her by giving her whatever n1oney she would desire, when she
wished it for her necessities and it is the contention and claim of your
complainant that so long as the said lands devised to said B. A.
Gwin, remain unsold that the same is encumbered with the maintenance and support of your complainant, she having remained upon
the property and taken care of the same from the date of the death
of her brother B. A. Gwin to the present titne and has accounted in
her administratrix account for every dollar that the farm has produced and has taken nothing from said estate for her maintenance,
although she has done actual manual labor in fixing the fences and preserving and conserving the estate, and she here states to the court
and will be able to substantiate the same with competent evidence that
$500 per year would be a very reasonable allowance for her maintenance and support since her brother's death.
Your complainant would further show unto your honor that a
division or partition in kind of the real estate of which her brother
B. A. Gwin died seised and possessed is absolutely impracticable and
that it cannot be done, for the reason that of the brothers and sisters
of the said B. A. Gwin only your complainant, D. F. Gwin and Maggie Moxley Holmes are 1i ving and that Maggie Lucas, Herman Gwin,
and Leola Clemmer are the children of the deceased brother, Clayton
Gwin; that A. A. Robinson, Maude Robinson, Callie Clements and
John F. Robinson are the children of a deceased sister, Bertie Gwin
Robinson; that D. I. Wood, Edna Lucas, Euna White, Darius
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Wood, Merrett vVood, Georgia Douglass and *Bernie M.
Wood are the children of a deceased, sister, Annie Wood,
and that D. D. Dollins, Hunter Stark Dollins, vVm. Austin Dollins,
Hubert Dollins, Jr., and Richard F. Dollins are the relict and heirs
at law of a deceased sister, Louella R. Dollins, so that to make partition it would be necessary to first divide the property into 7 component parts and then of the one-seventh represented by the children
of Clayton Gwin three shares would have to be made and of the deceased sister Bertie Gwin Robinson 4 shares, and of the deceased
sister, Annie Gwin Wood, 7 shares and of the deceased sister, Louella Dollins 1 share during the natural life of D. D. Dollins and then
the executor would have to divide this share into three shares and your
complainant would further show unto your honor that it is her mature
judgment that the interest of all parties concerned would be conserved and promoted by a sale of the property, either as a whole or
the two farms in distinct parcels.
Your complainant would further show unto your honor that
John F. Robinson, one qf the heirs of the said B. A. Gwin as a child
of Bertie Gwin Robinson, has not been heard of since the year 1918
and it being the in formation of your complainant that he had started
for military service in the World vVar and that the last heard of him
was in 1\tliami, Arizona, and all efforts to find the said John F. Robinson byhis friends and relatives have utterly failed.
Your complainant would further show unto your honor that -"E.
M. Nettleton and Company of Covington, Virginia, has on record a
judgment against A. A. Robinson, which has been bought by your
complainant, which judgment is for the sum of $3,408.45 and $10.45
costs, with interest from July 15, 1925, which is recorded in lien
docket 4, page 167, which judgment will more than consume the interest of the said A. A. Robinson in said real estate, an ab6*
stract of said judgment and assignment being here *filed as
exhibit "F" as a part of this bill. Plaintiff will show that this
is the only lien that in any way affects or binds any of the aforesaid real estate, outside of the lien which your complainant claims
for her maintenance and support from the date of the death of the
said B. A. Gwin to the time of the sale of said property.
Wherefore, in tender consideration of the premises your com~
plainant prays that the said Leola Clemmer, Herman Gwin, Maggie
Lucas, A. A. Robinson, Maude Robinson, Callie Clements, John F.
Robinson, Maggie M. Holmes, D. F. Gwin, D. D. Dollins, D. I. Wood,
Edna Lucas, Euna White, Darius Wood, Merrett Wood, Georgia
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Douglass, Bernie Wood, the Administrator c t a of Louella R. Dollins, Hunter Stark Dollins, W m. Austin Dollins, Hubert Dollins, Jr.,
and Richard Frank Dollins may be made parties defendant to this bill
and be required to answer san1e, but not under oath, answers under
oath being hereby specially waived; that a guardian ad litem may be
appointed to defend the interests of the infant defendants Hubert
Dollins and Richard Frank Dollins and that the answers of said
guardian ad litem be under oath as the law directs; that your honor
will construe the will of the said John W. Gwin filed as exhibit "B,"
in so far as it affects the real estate of which B. A. Gwin died seised
and possessed and which was devised to him by his father John W.
Gwin, being the 236 acre home tract concerning the maintenance of
your complainant, who is unmarried ; that your honor will make partition of the lands of which the said B. A. Gwin died seised and
possessed among the parties defendant and your complainant by tnaking a sale of all of said real estate upon such equitable and fair terms
as will produce the greatest amount of money for division an1ong said
heirs, and that out of said fund your honor will direct the payment of
all costs, including a reasonable fee to complainant's attorney
7*
for conducting this *partition suit and will fix a reasonable annual allowance to your cotnplainant as maintenance and direct
the payment out of said fund and will grant unto your complainant
such other, further and general relief as to equity shall seem ''tneet or
adapted to the nature of her case, and she will, as in duty bound, ever
pray, etc.
ROSE

J.

GWIN, .
Br r:ounsel.

H. H. BYRD, p. q.
THE DEMURRER AND ANSWER OF MAGGIE LUCAS; H.
L. GWIN; DARIUS WOOD; GEORGIA DOUGLASS; EDNA
LUCAS; DAVID F. GvVIN; CALLIE W. CLEMENTS;
AND MAUDE ROBINSON TO A BILL OF COMPLAINT EXHIBITED AGAINST THEM AND
OTHERS IN THE CIRCUIT COURT OF
BATH COUNTY, VIRGINIA, BY
ROSE J. GWIN
Your respondents say that the plaintiff's bill is not sufficient in
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law, and not waiving their demurrer to said bill but relying and insisting upon same for answer to said bill say:
That it is true as alleged in the plaintiff's bill that B. A. Gwin,
late of Bath County, Virginia, departed this life intestate and left
surviving· as his heirs the persons named in said bill including your
respondents.
lt is also true as alleged in said bill that B. A. Gwin left the real
and personal estate named in said bill and that the plaintiff, Rose J.
Gwin, qualified as administratrix of the estate of B. A. Gwin.
Your respondents further answering said bill deny that the
8*
plaintiff, Rose J. Gwin, under the will of her father is *entitled
to be paid the sum of $1,000.00 per year, or to be paid any.
other amount for her support, since the death of the said B. A. Gwin.
Your respondents aver that the will of fohn vV. Gwin, the father
of the said Rose J. Gwin, and of your respondent, D: F. Gwin, a copy
of which is filed with the plaintiff's bill, expressly provides that it was
the will of the testator that his single daughters should live with B. A.
Gwin and be maintained by him as long as they remained. with him
and remained single, but this provision was intended by the testator
to apply only as long as B. A. Gwin should live and it was not the
intention of the testator as disclosed by said will, to impose upon the
estate of B. A. Gwin the obligation of taking care of and furnishing
a support to the unmarried daughters of the said John W. Gwin after
the death of B. A. Gwin and your respondents aver that the estate of
the said B. A. Gwin under the said will is not charged with the obligation of taking care of the plaintiff, Rose J. Gwin, after the death of
the said B. A. Gwin.
..
Your respondents allege that it was the intention of the testator,
as shown by the said will, to furnish his unmarried daughters a home
while they lived with B. A. Gwin, but that this obligation to furnish
them a support tenninanted with the death of the said B. A. Gwin,
and that on the death of the said B. A. Gwin, intestate, his property
passed to his heirs and distributees under the law free from any obligation to furnish to the plaintiff, Rose J. Gwin, a support after the
death of the said B. A. Gwin.
Your respondents further answering allege that since the death
of B. A. Gwin the plaintiff, Rose J. Gwin, has live, occupied and
supported herself on the land left by B. A. Gwin, and has con9*
tinued to live in the same house in which *B. A. Gwin lived at
the time of his death and has used and enjoyed any of the personal property and real estate she desired for her support, free from
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rent and free from any and all other expense to. her, the said Rose J.
Gwin.
Your respondents. allege that the will of John VV. Gwin cannot
be construed to mean that the estate of B. A. Gwin is charged with
the support of the plaintiff since the death of :B. A. Gwin.
Your respondents further answering admit that the real' esta~e
left by B. A. Gwin is not susceptible of partition in kind amongst his
heirs, and that in order to make partition thereof, it will be necessary
to make sale of said land and divide the money arising therefrom
amongs~ the owners thereof; and your respondents join in the prayer
of the bill asking that said real estate be sold for the purpose of making partition thereof.
Your respondents further answering allege that the plaintiff, Rose
J. Gwin, qualified as the aaministratrix of B. A. Gwin, deceased, but
that she has not n1ade a settletnent of her accounts as such administratirx, and your respondents are informed and believe and so charge
that the said Rose J. Gwin, administratrix as aforesaid, paid out various claims .that are not proper charges against the estate of B. A.
Gwin. That she has charged said estate with the payn1ent of accounts for groceries and other things purchased for the said administratrix since the death of the said B. A. Gwin for her own personal
use for which the estate of B. A. Gwin is not liable. That she has
paid out of the fund in her hands as such administratrix large sums
of money for having the bodies of her deceased relatives removed
from the cemetery where they were originally burid to another cemetery at Warm Springs, and there had said bodies interred and that
the expense of having this done was heavy and was paid for by
10*
Rose ]. *Gwin out of the funds in her hands as administratrix;
and your respondents allege that the said charge is not a proper
charge against the estate of B. A. Gwin, and that the said Rose J. ·
Gwin as administratrix of B. A. Gwin, deceased, is not entitled to
have credit for said payments.
Your respondents further allege that the heirs of B. A. Gwin
are his brothers and sisters and the descendants of his deceased brothers and sisters, and your respondents allege that they are heirs of B.
A. Gwin and are entitled to share in the property left by him.
Your respondents therefore pray that they may be permitted to
file this their joint answer to the plaintiff's bill; and that so far as this
answer prays for affirmative relief, that the same may be taken and
treated as a cross-bill.
And they further pray that this cause may be referred to one of
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the Master Commissioners of this court with directions to make ·a
settlement of the accounts of Rose J. Gwin as administratrix of B. A.
Gwin, and in such settlement to charge her with all funds paid into her
hands as administratrix, or which by due diligence should have come
into her hands, and to give her credit in such settlement for such paynlents out of the said fund as are proper and legal, and to charge her
as' administratrix with any funds improperly paid out by her. And
your responaents further pray that the prayer of the plaintiff's bill
be granted directing a sale of the real estate left by the said B. A.
Gwin as described in the plaintiff's bill.
That the fund arising fr01n a sale of the said estate left by B.
A. Gwin and the proceeds from his personal estate after the payment
of debts and a proper cost of adn1inistration may be paid out and
distributed to the heirs of B. A. Gwin, and that your respon11 * dents may hae their proportionate share of said *estate . both
real and personal left by the said B. A. Gwin.
And your respondents further pray that they may have their
costs in this behalf expended and that they may have general relief.
And in duty bound they will ever pray, etc.

MAGGIE LUCAS,
H. L.GWIN,
\

DARIUS WOOD,
GEORGIA ·DOUGLAS
EDNA LUCAS,
DAVID F. GWIN,
. CALLIE W. CLEMENTS,
I\1AUDE ROBINSON,
By Counsel.

REVERC01\1B & REVERCOMB, p. d.
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ANSWER OF MAGGIE MOXLEY HOLMES
The separate answer of lVIrs. M. M. Holmes to a bill of. complaint filed against her and the other heirs of the late B. A. Gwin by
Rose]. Gwin, her sister, in the Circuit Court of Bath County.
This c01nplainant, reserving to herself the benefit of all just exceptions to said bill of complaint, for answer thereto, answers and
says:
That the allegations of the bill naming the heirs at law of B.
A. Gwin are correct and true, and that the date of the death of B.
A. Gwin is correct and true.
Further answering said bill, this respondent says that the allegations of the bill setting forth the real estate of which the said
12*
B. A. Gwin died seised and possessed are true and *correct, and
this respondent knows of no other real estate owned by the
decedent, B. A. Gwin, at the time of his death.
Further answering said bill of complaint, ·this respondent is
familiar with the provisions of the will of her father, the late John
"vV. Gwin, wherein it was provided that the single daughters of the
said John "vV. Gwin were to be maintained and supported as long as
they remained unmarried and that the complainant Rose J. Gwin is
unmarried and that B. A. Gwin, the deceased brother, and J. W; Gwin,
the deceased father, always expressed themselves to this respondent
during lt:heir lives as considering the maintenance of the unmarried
daughter, Rose J. Gwin, a lien on the home place or the tract ·of 236
acres and this respondent, being one of the heirs at law that takes a
full share of 1-7 believes that the support of the said Rose J. Gwin
is a lien upon said 236 acre farm from the date of the death of B. A.
Gwin until the tin1e said farm is sold and the money distributed, that
being all that the said Rose J. Gwin asks out of this provision of her
father's will.
This complainant, further answering said bill of complaint, says
that the allegations of said bill that the complainant has accounted for
all the rents, issues and profits from said real estate since she qualified as administratrix, without anything for her maintenance and that
the said c01nplainant has looked after and taken care of said property
. are true, and this complainant knows of her own knowledge that the
said c01nplainant. had done actual manual labor fixing fences and doing
repair work about said farm, thus preserving the property in which
this re_spondent and others would eventually participate, and this re-

Mild-red Eddy Dunn vs. W. H. Sitlz et als

21

spondent feels that the nlaintenance and support of the said complaina~t would be small compensation for the preservation of the prop-·
erty.
13*
*This complainant has known this property ever since her
father first acquired it and knows that the same cannot be partitioned in kind and the allegation of the bill of the complainant that
the only practical way of making partition is by sale of the lands and
division o'f the proceeds.
And now, having fully answered, this complainant prays to be
hence dismissed with her costs in this behalf expended, and she will, as
in duty bound, ever pray, etc.
MRS. MAGGIE MOXLEY HOLMES.
BYRD, p. d.
ANSWER OF INFANTS BY GUARDIAN AT LITEM
The separate answer of I-Iubert Dollins, Jr., and Richard Frank
Dollins, infants under the age of 21 years, by Edmund P. G. Revercomb, their guardian ad litem appointed to defend them in this suit, to
a bill of complaint filed against them and Leola Clemn1er, Herman
Gwin, lVIaggie Lucas, A. A. Robinson, Maude Robinson, Callie Clements, Maggie, M. Holmes, D. F. Gwin, D. D. Dollins, Edna Lucas,
Euna White, Darius Wood, D. I. Wood, 1\llerrett 'vVood, Georgia
Douglass, Bernie \Vood, National Bank of Charlottesville, Adm'r of
Louella Dollins, Hunter Stark Dollins and W m. Austin Dollins in
the Circuit Court of Bath County by Rose J. Gwin, Complainant.
These respondents, reserving to themselves the benefit of all just
exceptions to the said bill of complaint, for answer thereto, or to so
tnuch thereof as they are advised that it is tnaterial they should answer, by their guardian ad litem, answer and say:
That they are infants of tender years, and by reason of their infancy are incapable of understanding or of taking care of their rights
and interests herein; that they therefore commend themselves and
their rights and interest to the protection of the court, and pray that
no decrees· may ·be entered that will tend to their prejudice.
And now, having fully answered the complainant's bill, these
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respondents pray to be hence' dismissed with their reasonable costsby them in this behaJ f expended.
EDMUND P. G. REVERCOMB,
Guardian ad litem for Hubert Dollins, Jr., and Richard Frank Dollins.
H. H. BYRD, Counsel.
ANSWER OF GUARDIAN AD LITElVI
The separate answer of Edmund P. G. Revercomb, guardian ad
litem appointed to defend Hubert Dollins, Tr., and Richard Frank
Dollins in this suit, in proper person, to a bill of complaint filed against
Leola Clemmer, Herman Gwin, Maggie Lucas, A. A. Robinson, Maucre
Robinson, Callie Clements, Maggie lVL Holmes, D. F. Gwin,
15*
D. D. Dollins, Edna Lucas, Euna vVhite, *Darius Wood, D. I.
Wood, Merrett Wood, Georgia Douglass, Bernie Wood, N ationa! Bank of Charlottesville, Adm'r of Louella Dollins, Hunter
Stark Dollins, Wm. Austin Dollins, in the Circuit Court of Bath
County by Rose J. Gwin.
This respondent, reserving unto hin1self the benefit of all just
exceptions to the said bill of complaint, for answer thereto, answers
and says:
That he is the guardian ad litem appointed to defend Hubert
Dollins, Jr., and Richard Frank Dollins in this suit; that he knows
nothing as to the truth or falsity of the statements in the said bill of
complaint; and that he prays full protection of the court for Hubert
Dollins, Jr., and Richard Frank Dollins, the said infant defendants.
And now, having fully answered the complainant's bill, this respondent prays to be hence disn1issed with his reasonable costs by hin1
in this behalf expended.
EDMUND P. G. REVERCOMB,
Guardian ad litem for Hubert Dollins, Jr., and Richard Frank Dollins.
H. H. BYRD, Counsel.
STATE OF VIRGINIA,
COUNTY OF ALLEGHANY, to-wit:
Edwin Revercomb, guardian ad litem for Hubert Dollins, Jr.,
and Richard Frank Dollins, the respondents named in the foregoing
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answer, being duly sworn, says that the fact~ and allegations therein
contained are true, except so far as they are therein stated to be on
information, and that so far as they are therein stated to be upon
information he believes thetn to be true.
16*

*EDlVIUND P. G. REVERCOMB,
Guardian Ad Liten1 for Hubert Dollins and Richard Frank
Dollins, respondents.

Taken, sworn to and subscribed before me, Eula B. Baker, a
notary public of and for the county and state aforesaid, in my county
aforesaid, this the 20th day of lVIarch, 1929.
EULA B. BAKER,
Notary Public.
*And on another day of said court to-wit: On the 6th day
of April, 11929, an order was entered by said court in the
words and figures following, to-wit :
17*

Rose J. Gwin
v.

Decree, April Tenn, 1929.
•

I

David F. Gwin, Leola Clemmer, Herman Gwin, Maggie Lucas, A. A.
Robinson, Maude Robinson, Callie Clements, John F. Robinson,
Maggie M. Holmes, D. D. Dollins, Edna Lucas, Euna White,
Darius Wood, D. I. Wood~ Merrett Wood, Georgia Douglass,
Bernie Wood, National Bank & Trust Company of Charlottes-·
ville, Administrator c. t. a. of Louella Dollins, Hunter Stark
Dollins, William Austin Dollins, Hubert Dollins, Jr., and Rich~
ard Frank Dollins, and Edmund P. G. Revercomb, Guardian ad
litem for Richard Frank Dollins and Hubert Dollins, Jr.
This cause catne on this the 6th day of April, 1929, to be heard
on the plaintiff's bill and exhibits filed therewith, process as to the resident defendants duly and properly issued, executed and returned and
process against the non-resident defendants Maude Robinson and
John F. Robinson by order of publication duly posted, published and
certified as required by law; on the answer of Maggie ivloxley Holmes;
the separate answer of Hubert Dollins, Jr., and Richard Frank Dollins,
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infant defendants under the age of 14 years by Edmund P. G. Revercomb, Guardian ad litem of said infants, sworn to, the demurrer and
answer of the defendants l\llaggie Lucas, H. L. Gwin, Darius Wood,
Georgia Douglass, Edna Lucas, David F. Gwin, Callie W. Clen1ents
and Maude Robinson, the depositions of David F. Gwin, John C.
McGuffin, Robert E. \Vine and more than 15 days having
18*
elapsed *and the defendants Leola Clemmer, A. A. Robinson,
John F. Robinson, D. D. Dollins, Euna White, D. I. Wood,
Merrett Wood, Bernie vVood, National Bank & Trust Company of
Charlottesville, Adiministrator c t a of Louella Dollins, Hunter Stark
Dollins, William Austin Dollins having failed to appear, answer, demur or plead, the allegations of the bill are taken for confessed ~s to
each of said defendants, and the cause having been duly and regularly
matured was set for hearing and argued by counsel.
Upon consideration whereof, and the clef endants, lVIaggie Lucas,
H. L. Gwin, Darius \rVood, Georgia Douglass, Edna Lucas, David
F. Gwin, Callie W. Clements and Ivlaucle Robinson having failed to
state in writing any grounds in support of their demurrer to said
bill of the plaintiff and after mature consideration by the court, it is
adjudged, ordered and decreed that said demurrer be and the san1e is
hereby overruled.
And it appearing to the court from the record in this cause that
B. A. Gwin died intestate, as alleged in the plaintiff's bill, August 17,
1926, seised and possessed of a tract of land in Bath county known as
the Jackson River home farm, containing 236 acres, n1ore qr less, and
also the so-called Smith farm, consisting of four tracts, adjoining
the home place and each other, the first tract containing 124 acres,
3 roods and 6 square poles, the second 11 acres and 1 square pole, the
third tract 14 acres and 27 square poles and the 4th tract containing
57 acres, 2 roods and 23 square poles, as alleged and described ·in the
plaintiff's bill, and also a one-half acre, being the grave yard reserved
in the deed from B. A. Gwin to J. E. Lightner, as alleged in the bill; ·
and it further appearing to the court that all necessary parties are
properly before the court, and that as shown by the depositions of the
said witnesses, D. F. Gwin, John C. lVIcGuffin and R. E. Wine,
19*
as well as the allegations of the bill *and the answers of the
adult defendants so far filed, that said lands of which the said
B. A. Gwin died seised and possessed are not susceptible of partition
in kind and that a sale of said real estate will be necessary in order to
tnake partition thereof, it is further adjudged, ordered and decreed
that Geo. A. Revercob, Jr., and H. H. Byrd, who are heheby appoint-
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ed special commissioners for the purpose, will , after advertising the
time, terms and place of sale as hereinafter directed, make sale by
way of public auction, on the pren1ises, the home tract of 236 acres
and the 4 tracts known as the Smith farm, hereinbefore described as
to acreage, and upon the following terms, towit: 1-3 cash in hand on
day of sale and the residue in two equal annual installments, evidenced
by the negotiable, interest bearing notes of the purchaser or purchasers, with approved personal security, waiving hmnestead. exenlption and payable respectively in 1 and 2 years after date of sale and
legal title retained as ultimate security, with the right given the purchaser or purchasers to pay cash or to anticipate any or all of said
deferr.ed purchase money notes, and upon the following advertisenlent: By hand bills posted at the front door of the court house of
Bath county and in such places in Bath and adjoining counties, as said
commissioners shall deem sufficient, and by advertisemerit in a newspaper published in Bath county for four successive weeks, and by such
other advertisements as in the judgment of said commissioners they
may deem advantageous in the selling of said real estate, but before
acting under his decreee said comn1issioners, or one of them, will execute a bond before the clerk of this court in the penalty of $25,000.00
as the law directs.
And there being some question as to whether or not all graves
have been removed frmn the ·one-half acre reserved in the
20*
*deed from B. A. Gwin to J. E. Lightner, as alleged in the
plaintiff's bill, the court doth refrain at this time from directing a sale of said one-half acre, known as the grave yard on Big Back
Creek.
It is further adjudged,. ordered and decreed that said commis~ioners are authorized and empowered to sell the said home place and
the said Stnith Farm separately and as a whole and to report that
sale which brings the most money, and in making said sale of said
separate tracts said commissioners are authorized and empowered to
give an atnple and sufficient water right to the 236 acre home tract
from a spring or springs, or water source and supply on tlte s~id
Smith farm, with all necessary rights of way for pipe lines over said
Smith farm to the said home tract.
The plaintiff, Rose J. Gwin, having filed as exhibit "B" with her
bill a certified copy of the will of John W. Gwin, the father of said
B. A. Gwin and Rose J. Gwin, and one of the_ prayers of her bill
asking a construction of said will exhibit "B," and also praying
that said will be construed as giving the said Rose J. Gwin mainte-
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nance and support since the death of B. A. Gwin as a charge against
his estate, and the court having taken time to consider and after
mature deliberation is of the opinion and doth so decide that the will
aforesaid of John W. Gwin does not in any way bind the estate, real
or personal, of B. A. Gwin for the tnaintenance and support of the
said Rose J. Gwin, and it is therefore adjudged, .ordered and decreed
that" the prayer of the plaintiff's bill asking that her maintenance and
support since the death of B. A. Gwin be fixed as a -charge upon the
estate of B. A. Gwin is denied.
And the defendants, Maggie Lucas, H. L. Gwit_l, Darius Wood,
Georgia Douglass, Edna Lucas, David F. Gwin, Callie vV. Clen1ents
and Maude Robinson having alleged in their answer that
21 * *the said Rose ]. Gwin as administratirx of B. A. Gwin, deceased, had paid out of the ·personal estate certain sums of
money improperly and without warrant or authority of law, and praying that said allegations of said bill be treated as a cross bill, and it
further appearing to the court that Bess E. Sims, Commissioner of
Accounts of Bath County, has heretofore, to-wit: February 28, 1929,
filed in the clerk's Office of this court the ex parte settlement of the
accounts of said Rose ]. Gwin, administratrix, to which said defendants have filed exceptions, and which ex parte settlement this court has
not passed upon or approved, it is therefore adjudged, ordered and
decreed that said answer of said defendants, in so far as it prays that
it be treated as a cross bill, be and the same is hereby treated as a
cross bill and the complainant, Rose]. Gwin, is given 30 days from the
rising of this court in which to answer said cross bill; and the court
doth further adjudge, order and decree that said ex parte settlement
of the said Bess E. Sims, C01nmissioner of Accounts, be filed with
and made a part of the record in this cause, and it appearing to the
court that to n1aturely consider and weight the issues raised by ·said
cross bill it is necessary and proper to refer this cause to one of the
masters of this court, it is therefore adjudged, ordered and decreed
that this cause be and the same is hereby referred to master commiss_ionc!r, Bryan Carver, who, after 10 days notice to attorneys of
record, and by mailing by registered letter to the last known address
of the defendants not represented by counsel of record, will, take, state
and report to the next tenn of this court the following accounts:
( 1) He will n1ake .settlement of the accounts of Rose J. Gwin
as administratrix of B. A. Gwin, deceased, charging her with all
property and tnoney that came into her hands as administratrix,
22*
or whi'ch, by proper diligence, should have come *into her
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hands and to show the disbursements of said funds, and in
order to n1~et the issues raised by said cross bill, he is authorized and
empowered to examine into the pass upon the exparte settlement of
the said Bess S. Sims, Commissioner of Accounts.
(2) Will fix proper counsel fees for the attorney who filed the
bill and conducted the litigation in this -cause for the. plai~tiff and
apportion the same among the plaintiff and those defendants not
represented by counsel of record.
( 3) Any other matters deemed pertinent by the con1missioner
or required to be stated by any party in interest.
GEO. I<. ANDERSON, Judge.
ROSE J. GWIN

v.

Report of Sale.

D. F. GWIN ET AL

To the Hon. Geo. J(. Anderson, Judge of the Circuit Court of Bath
County:
In obedience to a decree entered in the above styled cause at the
April term, 1929, your undersigned cmnmissioners made sale ·on the
premises May 11, 1929, of the lands in the bill and proceedings mentined, after very exhaustive and wide advertisements by hand bills and
colored signs posted within a radius of 100 miles of Warm Springs,
and as far west as Charleston and Parkersburg, W. Va., and
23*
by advertisement in the Bath County *Enterprise and the Covington Virginian .and Richmond Tim,es Dispatch, and the sale
was fairly well attended. We first offered the two tracts separately
and the bids were held totalling $19,300.00, and the property as a
whole was then offered as a whole and struck off to Mrs. Mildred
Eddy Dunn at the gross pdce of $21,000, that being the last and
highest bid. Whereupon Mrs. Dunn paid to H. H. Byrd, Bonded
Commissioner $7,000 in cash and executed her two notes payable in
1 and 2 years, each in the sum of $7,000.00, with interest from date
and waiver of homestead, with Capt. \Vm. McKee Dunn as her
security, and while your con1missioners feel that the property sold under its value, we did everything possible to give the sale publicity and
the $21,000. was the best that we could get, and we recommend a

28

Mildred Eddy Dttnn ~~s. ltV. H. Silk et als

confirmation of the sale, unless an upset bid be filed which complies
with the law governing upset bids, in which case we would not recommend a confirmation, as 'we believe the property is worth more than
$21,000.
Respectfully submitted this the 11th day of May, 1929.
H. I-I. BYRD,
GEO. A. REVERCOlVIB, JR.,
Commissioners.
PETITION OF MILDRED EDDY DUNN
VIRGINIA: In the Circuit Court of Bath County.
. Your petitioner, lVIrs. Mildred Eddy Dunn, by Captain. lVIcKee
Dunn, her agent, respectfully represents that she became the purchaser of a certain farm, commonly known as the Gwin
24*
*Farm, which sale was made on 1\fay 11th, 1929, under a
decree of this Court. That said sale was extensively advertised by large posters advantageously displayed throughout Bat4
County and in the adJoining counties, and by advertisetnents in the
Bath County paper and in the Richmond Times Dispatch, a paper of
general cir~ulation in Virginia, and having a circulation in many of the
other Eastern and Southern States; that it was generally known in
Bath County and the vicinity that said sale would take place; that
the day of sale was ideal and there were probably 100 persons present, tnany of them being persons of means, among those present was
Mr. Fay Ingalls, who at one time had tried to buy said farm privately.
That said sale was conducted by Mr. J. B. Greenway, who is an able
auctioneer. That at first the said farm was put up in two parcels,
, and then
the highest aggregate bid for the two parcels being $
the farn1 was put up as a whole and that your petitioner after son1e
bidding put in a bid of $21,000.00, this being the last and final bid
and that the property was finally knocked down to her at that price;
that your petitioner prior to said sale arranged her finaces so as to
have the necessary money to comply with the terms of said sale, and
after the said property was knocked down to your petitioner, she
complied with the terms of said sale and paid the cash payment as required by the terms of said sale and executed the deferred purchase
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money notes as required by the terms of said sale. That your petitioner is a resident of Bath County and is owner of a farm and that
she is acquainted with the land values in Bath County and that the
price of $21,000.00 is a good price for said land. That said sale was
fairly made and that your petitioner was a bona fide purchaser at
said sale, whereupon your petitioner prays that said sale be confirmed
unto her at the price of $21,000.00 and your petitioner will ever
pray, etc.
*MILDRED EDDY DUNN,
By \Vn1. McKee Dunn, Agent.

25*

Subscribed and sworn to before me this the 20th day of June,
1929.
..
C. C. COLLINS,
Commissioner in Chancery.
AFFIDAVIT OF \V. HOWARD McCLINTIC
VIRGINIA:
COUNTY OF BATH, to-wit:
This day personally appeared before me, Robt. M. Mustoe, Clerk
of the Circuit Court of Bath County, W: Howard McClintic, who
makes oath that William H. Silk can1e to him during the 1st part of
April, inquiring about a small tract of land of about 8 or 10 acres and
that I took him out and showed him certain lands in the Eastern part
of Bath County but that the said Williatn H. Silk was unable at that
·
time to find a suitable place.
W. I-I OWARD McCLINTIC.
Subscribed and sworn to before me this the 20th day of June,
1929.
ROBT. M. MUSTOE, Clerk.
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AFFIDAVIT OF J. R. CRISER
VIRGINIA:
COUNTY OF BATH, to-wit:
This day personally appeared before me, Robt. M. Mustoe, Clerk
of the Circuit Court of Bath County, J. R. Criser, who states as
follows:
26*
*That he is Commissioner of Revenue for Bath County
and that the Gwin estate is assessed as follows for taxation:
236 Acres ............................. 3540
124.36 '................................ 1250
11.01 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 165
14.07 ........... ; . . . . . . . . . . . . . . . . . . . . 140
57.2.23 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 580
Total value of land .................. 5675.00
Buildings .............................. 1000.00
1200.00
Total o f land and Bldgs.............. $7875.00
J. R. CRISER,
Comr. of Rev.
Signed and sworn to before me this the 20th day of June, 1929.
ROBT. M. MUSTOE, Clerk.
AFFIDAVIT OF CAPTAIN McKEE DUNN
VIRGINIA,
ALLEGHANY COUNTY, to-wit:
This day personally appeared before me, C. C. Collins, a commissioner in chancery of the Circuit Court of Alleghany County, Va.,
Captain McKee Dunn, who makes oath as follows :
That he is a resident of Bath County and is a farmer, that he
was present at the sale of the Gwin Property and bid on said property
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as agent for Mrs. 1\IIildred Eddy Dunn and the property was
knocked down to her at the price of $21,000.00. *That said
sale was extensively advertised both by posters and newspaper
advertisement and a good number of persons were present at said sale,
that the weather was favorable.
Your affiant further states that he is familiar with the land values
in Bath County and that the sum of $21,000.00 is a fair and adequate
price for said land.
Your affiant states that Mr. W. H. Silk was in Bath County some
several weeks prior to said sale and was in Bath County the week of
April 25, 1929, and as said sale was extensively advertised had opportunity to know that said sale would be made on May 11, 1929, and
that the said W. H. Silk was making inquiries for some property at
the time he was in Bath County.
27*

Wl'-r. McKEE DUNN.
Subscribed and sworn to before me this the 19th day of June,
1929.
C. C. COLLINS,
Commissioner in Chancery.
AFFIDAVIT OF J. B. GREENWAY
VIRGINIA,
ALLEGHANY COUNTY, to-wit:
This day personally appeared before me, C. C. Collins, a commissioner in chancery of the Circuit Court of Alleghany County, Vir-·
ginia, J. B. Greenway, who n1akes oath as follows:
That he is an auctioneer and has been an auctioneer for the past
30 years, that he is familiar with the farm values and the land values
in Bath County, that he was the auctioneer making the sale of
28*
the Gwin property, that said property was extensively *advertised by large posters displayed throughout Bath County and
in the adjoining counties, that advertisements were run in Bath County
.Enterprise, in the Richmond Times Dispatch and in the Swallow, a
paper printed in the Town of Covington, Virginia, for circulation at
the Homestead, Hot Springs, Virginia, that hand bills were dis-

--~-------------
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tributed and said sale was thoroughly advertised, the day of sale was
ideal the day being clear and the weather warm; that a good number
of persons were present at said sale and there were several bids but
th last and final bid was made by Captain Dunn and the property was
knocked down to him at the price of $21,000.00, that the said sum of
$21,000.00 is a good price for said farm;

J.

B. GREENWAY.

Signed and subscribed before tne this the 19th clay of June, 1929.
C. C. COLLINS,
Commissioner in Chancery.
PETITION FOR UPSET BID
To the Hon. Ceo. /(. Anderson, Judge of the Circuit Court of Bath_,
County, Virginia:
Your petitioner, W. H. Silk, of New York City, desires to put in
an upset bid in the sum of $23,100.00 on the B. A. Gwin farm, which
was sold at public auction on the premises May 11, 1929.
Your petitioner respectfully represents that he was igno29*
rant of this sale and at the time the sale was conducted *was
in the city of New York. That shortly afterward he had occasion to come to Hot Springs on a visit and at this time learned that
the farm, consisting of 445 acres, had been sold at a judicial sale.
Your petitioner at this time is in a position to con1ply with the'
terms of sale per the advertisement and herewith tenders his certified
check in the sun1 of $7,700.00, one third of the cash price, and will
execute notes covering the balance, the same to be secured by a deed
of trust payable in two equal annual payments. Two bonds, each in
the sum of $7,700.00, signed by W. H. Silk and W. Howard McClintic and made payable one and two years after date to H. H. Byrd
and Geo. A. Revercomb, Jr., Commissioners covering the balance due
on said purchase price of $23,100.00 are herewith filed.
Respectfully submitted.
W. H. SILK.
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Report of Sale

D. F. GWIN ET AL

To the Hon. Geo. K. Anderson, Judge of the Circttit Cottrt of Bath
County:
,Your. commissioners further. teport: that :on:]une ·1J, J 929, 'an upset! bid in· the. s.wn: of.$23~100.00 was.~suhmitted by:·Mr. ·Wm.1H. Silk
of:New York, accomp~ined:by a cashier's Check in. the sum,oL:$7, ..
··700.00, -covering: the 1-3cash paytilentas requiredtby. the terms
30* of sale,· filed: and.executed two. bonds with•H.:·H. ·Byrd, "fBe>nd. ed· Commissioner, ·covering the balance of-:$1S,400.00, pq.yable
in ·1. and 2 years from June 13, 1929, eaeh·in· the .sum· of·$7.,700.00l
with; interest from. date at1d waiver·:of·homesttiall, with :W . .-H~a:rd
McClintic of· Hot~ Springs, Virginia,· as his security. -~Y(J)ur C.01Ilmissieners: are of. the opinion that· the upset bid .submitted ·by Wm. 1H.
Silk in:thesrun of-$23,100.00: is more. nearly .commensurate with,the
v>a1ue of this: property than.that offered: by the~ successful bidder·.atthe
sale, Mrs. ··Mildred Eddy Dunn, .whose last and,lughest:Jbid.tamotttlted
to $21,000.00, and therefore -reconametid that his· petition: an.a:upset
bid be .alk1)wed·to be, filed. a:nrl.your ht>n<i>r·havW,g: o.pened·_the~bldding
at. the ·bar of the court at the· bid .of~$23,100.00 _of W. !H.. :Sil·k, aad
there being- no higher or better bid the ·oo:tllrt ;struck off. the: land· in the
bill and proceedin,gs mentioned to' W. ·H.-Silk, at his bid· of::$23,100.00,
aJmd the said W. H. Silk thereupon; paid· to your :coimrnissioner .:$7.700.00 and· e...xecuted his· two bonds,.eaeh dated June 20, ·19.29, ·.with
interest. fl'0ID date,. iWaiving homesete.a:d,ceath in· the .S!11Tl of $7,700..00,
with ·W. ·.Howard McClintic as ·his :seOl.'l·rity, :atrlcl·w.e _·nec0Xllmend ::a
confirmation of the ·sale: to W .. H. :Silk, ,as: heremb.ef~e ·r.e.pCI>rted.
Respectfully ·submitted,
.H .. H.,_BYRD, :arid

:GEG.tA. REVERCOMB,.:JR..,
:C.ommissioner:s.

-------------------
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June, 1~29, an order was entered by said Court, in the words ·and
figures following, to-wit :
31 *

*ROSE J. GWIN

v.

Decree, June Term, 1929.

D. F. GWIN ET AL
This cause came on this day to be heard upon the papers formerly
read, the report of Bryan Carver, Special Commissioner, settling the
accounts of Rose J. Gwin, Adm'x of B. A .. Gwin, deceased, which
report was filed June 10, 1929, and which has laid for more than 10
days, and. to which report th~re were no exceptions, and the report of
H. H. Byrd and Geo. A. Revercomb, Jr., Commissioners appointed
to make- sale of the real estate mentioned in the bill and proceedings;
reporting sale of said property to Mrs. Mildred Eddy Dunn at the
price of $21,000.00, and the petition of Wm. H. Silk submitting an
upset bid in the sum of $23,100.00 for the said property, and the petition and affidavit of Mrs. Mildred Eddy Dunn requesting that the
sale be confirmed unto her at the price, which property was knocked
down to her at the sale of May 11, 1929, on the premises, in the sum
of $21,000.00 and was argued by counsel.
Upon consideration whereof it is therefore adjudged, ordered
and decreed that the report of Bryan Carver, Commissioner, be and
the same is hereby ratified, approved and confirmed in every particular,
and it appearing from said report of said Commissioner Carver that
there is a fund in the hands of the administratrix ready for distribution among the next of kin of B. A. Gwin, deceased, which arose ex.,.
elusively from the personal fund, it is adjudged, ordered and decreed
that the administratrix be ·and she is hereby authorized and directed
to immediately upon the rising of this court disburse the fund in her
hands among the next of kin of B. A. Gwin or to their counsel of
record as shown by the records of this case, except as to the
32*
share *coming to A. A. Robinson, which the administoo.trix
will credit on the attachment paid by her of F. F. Hepler and
the Standard Finance Corporation, and also except the share of John
Robinson, whose whereabouts is unknown, and this share the administratrix will pay to the clerk of this court, Robt. M. Mustoe, the
net fund in her hands coming to the said John Robinson, taking a
proper voucher 'therefor and the clerk is directed t<:Y'clepcssit ~saichftioney
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to the credit of the fund in this cause at the best rate of interest obtainable, in one of the banks of Bath county, there to remain until the
future order of this court.
And the court being of the opinion, upon the report of Special
Commissioners H. H. Byrd and Geo. A. Revercomb, Jr., the petition
and affidavits of Mrs. Mildred Eddy Dunn and the upset bid of W m.
H. Silk that the sum offered by Mrs. Mildred Eddy Dunn of $21,000.00 is an inadequate price, it is therefore adjudged, ordered and
decreed that this property be resold at the bar of this court Saturday,
June 22, 1929, at 10 a. m. of that day, starting at the bid of Wm. H.
Silk of $23,100.00.
In pursuance to said order the said property was on Saturday,
June 22, 1929, at 10 a. m. offered for sale in open court starting at
the price of $23,100.00, and there being no other bid submitted on
said property the same was knocked down to W m. H. Silk at the price
of $23,100.00, which sale was reported by Commissioners H. H. Byrd
and Geo. A. Revercomb, Jr., to the court recommending that said sale
be confirmed toW. H. Silk at the price of $23,100.00.
The court being of the opinion that the price of $23,100 is a fair
and adequate price and that the said W m. H. Silk has complied with
the terms of said sale by paying the cash payment of $7,700.00 and
~xecuting his two bonds each in the sum of $7,700.00, with W ..
33*
Howard McClintic as his security, as required *by the terms
of said sale, it is therefore adjudged, ordered and decreed that
the said sale toW. H. Silk in the stun of $23,100.00 be and the same
is hereby ratified, approved and confirmed. And it being represented
to the court that Mrs. Mildred Eddy Dunn desires to apply to the
Supreme Court of Appeals of Virginia, or to one of the judges thereof, for an appeal from this decree, it is therefore adjudged, ordered
and decreed that H. H. Byrd, the bonded commissioner in this cause,
who received the $7,000.00 hand payment from Mrs. Mildred Eddy
Dunn and the $7,700.00 received at the hand paytnent from W. H.
Silk be deposited by the said commissioner in one of the local banks
and not disbursed for a period of 60 days from the rising of this
court and if the said bonded commissioner be not notified by the said
Mildred Eddy Dunn, or her counsel that an appeal has been granted
within said 60 day period then said commissioner on and after said
60 days will disburse the fund arising from the sale by paying to the
said Mildred Eddy Dunn her said $7,000 and returning to her her two
bonds, each in the sum of $7,000.00, and will then disburse the fund
by the payment of costs of suit and sale and the fee fixed by the report
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of Commissioner Carver as due H. H. Byrd and will disburse the residue by paying to each of the heirs or their attorneys of record their
proportionate part of the fund in his hands, except that the portion
coming to A. A. Robinson, which he shall pay over to Rose J. Gwin,
assignee of E. M. Nettleton, on his judgment, and the net amount coming to John Robinson shall be paid by said commissioner out of the
~ast bond to Robt. M. Mustoe, Clerk of this court, to be deposited by
him to the credit of the fund in this cause as an addendum to the deposit hereinbefore directed out of the personalty, unless the said John
Robinson shall be brought irito the court by the time the· said
34*
last bond is due and payable, and *said clerk will keep the same
on deposit until the future order of this court.
GEO. f{. ANDERSON, Judge.
VIRGINIA: In the Clerk's Office of the Circuit Court of the County
of Bath.
I, Robt. M. Mustoe, Clerk of the Circuit Court of Bath County,
Virginia, do certify that the foregoing is a transcript of the record
and proceedings in the chancery suit of Rose J. Gwin vs. D. F. Gwin
· and others~ as fully as the same is required by agreement of the parties by counsel in writing, as appears on file and of record in my
said office.
And I furaher certify that the notice required by Section 6339
of the Code of Virginia was duly given to counsel for Plaintiffs.
· Given under my hand this 9th day of August, 1929.
ROBT. M. MUSTOE, Clerk.
Clerk's fee for transcript $15.00.
A Copy, Teste:
H. H. WAYT, Clerk.
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