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Record No. 1583
NATIONAL LIBERTY INSURANCE COMP A.NY OF ·
AMERICA, a corporation,
vers·us

W. A- JONES AND J. J. JONES, Partners trading as :
.SOUTH QUAY PEANUT COMPANY.
..
~

PETITION FOR WRIT OF ERROR.

To the Honorable Chief J1tstice and Associa.te Judges ~~
the Supreme Cottt·t of Virginia:

Your petitioner, the National Liberty Insurance Company
of America, a foreign corporation, duly organized and doing
business in the State of ·virginia, respectfully represents
that it is aggrieved by a judgn1ent of the Circuit Court of
Southampton County, entered on the 12th day of July, 1934,
in an action at la'v therein p~nding, said action having bee~
transferred from the Equity side where the equity suit. wa~
originally instituted by W. A. Jones and J. J. Jones, part.n<?rR
trading as South Quay Peanut Company, against the petitioner, National Liberty Insurance Company of America, the
judgment in the case so rendered, as to which this appeal is
directed, being in favor of the plaintiff against the defendant
for the sum of $1,440.75 with interest from the 17th day of·
Septe1nb~_r, 1933, tog·ether 'vith costs incurred by the plaintiff, inc1ijfling· costs incurred on the chancery side of the court
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previous to transfer. Your petitionQr files herewith a transcript of the record of said action in the Circuit 'Court aforesaid.

STATEl\1ENT OF THE CASE.
The record shows that W. A. Jones and J. J. Jones, partners trading as the South Quay Peanut Company, and hereinafter spoken of as the plaintiffs, had for several years previous to the institution of this suit been engaged in buying
and selling peanuts and cleaning· and preparing· such for s~1n
in the ordinary course of business, and, in furtherance of
such, operating a factory in N ansemond County near the
Villag·e · of South Quay, and that previous th·~reto the said
W. A. Jones, the father of the co-partner J. J. Jones, had
for many years been eng·aged in farrning in said County,
raising, among other crops, peanuts for sale and delivery
at Franklin, Virginia.
The rooord also shows that for many years previous to the
time of the grievances hereinmentioned, both before and after
the formation of the partnership aforementioned, W. A.
Jones, individually and as a partner aforesaid, had secured
practically all of his insurance coverage, including life, fire
and casualty, from W. 0. Bristo,v, a J'csident of Suffolk, who,
during such period, had opera ted a general insurance agency
at Franklin, Virginia, and in. the conduct of such insurance
business it had become .the custotn of "\V. 0. Bristo\V to keep
.an iron safe or filing case in his office for the accommodation
·of his clients where he kept for then1 insurance policies and
other valuable papers, including policies \vhen placed through
his agency and otherwise, the existence of such. s~rvice, or
custom, however was not known by the defendant.
~ A further inspection of the· record will disclose that the
said W. 0. Bristow., trading as the Bristow Agency during
the year 1933 and for many years previous thereto, repres,ented as local agent at Franklin and the vicinity in N ansemond County, sundry fire insurance companies, including
the f\Tat-ional Liberty I nsura.ncf Coplpamy of A:nter-ica, hereinafter spoken of as the defendant, this representation being .
~or some twenty fire companies all told, and it is further
shown that during which tinte Bristow had in his. employ a
-~lerk, G. E. Pillow, much of the fire insurance business being
looked after hy the said Pillow.
· It is further shown that early in tho year 1933 a dispute
~rose between the defendant and the Bristo'v Agency growing out of the insistence of Pillow tlta t the defendant shon ld
cJl,rry a particular line of insurance not having been generally
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considered desirable in view of the risk involved, an active
lumber corporation, mentioned in the proceeding af:l the Camp
Manufacturing Company, which operated in Nansemond
County, and that as a result of the insistence upon the part
of Pillow that the defendant should carry a certain line of
this insurance, which the agency had attempted to place for
and on behalf of the (Jamp 1\Ianufacturing Company, a decisive· break occurred in the cordial relations previously existing between the defendant and the Bristow Agency; which
culminated in the passing of letters in April and ~1:ay, 193H,
a letter found in the record at page 90 showing· the oxtElnt
of such breach. In this letter Pillow wrote the Special Agent
of the defendant that the agency had decided to give up further representation of the defendant.. The record shows that
from May 25, 1933, through June, 1933, other letters pass.ed
bearing upon the discontinuancy of the agency, and while
there 'vas no actual withdraw·al of supplies or formal severance of the agency during these months, there was no renewal of registration under Section 4235, and no business
was written or placed by the Bristow Agency £or the defendant after }..fay 1, 1933, unless the insurance here claimed
by the plaintiff, the subject matter of this suit, may be held
or considered as such.
.The important circumstances involved in the plaintiff's
claim may be briefly stated as follows:
On July 12, 1933, at about 3 :00 o'clock in the nwrning a
fire OGeurred upon the plaintiff's property which totally destroyed the peanut factory hereinbefore referred to and all
peanuts then and there in storag·e. It is established by the
testin10ny that at the time the plaintiff carried insurance
upon the factory, but this insurance had not been placed
with tho defendant nor had it been written by the Agency
of Bristow's. It is further established that the defendant
corporation had neve.i· issued, so far as the record shows,
any insurance policy of any character whatsoever to either
of the J oneses either individually or as a partnership. It was
the contention, however, that on or about May 17th the
younger Jones had 'phoned to Pillow, not at his office but at
his home about 10:00 o'clock in the evening of that day, and
requested Pillow to place $1,500.00 insurance upon certain·
peanuts 'vhich he had on or about that time placed within the
factory; Pillow at the time, according to the testimony,
agreeing to so place said insurance and mentioning to the
applicant, according· to his testimony, which is corroborated
by Pillow, that he was binding the smne with the defendant
company. According to Pillow, the reason why he named
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the defendant a~ the ~ompany bound was due to the fact that
on his telephone table· he had a pad carrying the name of ~his
particular company and that it ·was through this suggestion
that he acted. It is conceded by the plO!intiffs that Pill ow
made no ntemorandum in the office of the agency and, fnrthennore, he was ~tnable .to produce the pencil rnernoru,ndum
which it is alleged he made ·in noting the binder.
It will be further disclosed fro·Jn the t·ecord that the defendant rorporation was ·nevet· advised as fu the eaistenct·
of this binder, nor did it receive any inti1nation of insura1we
in respcc.t to the p1·operty dest-ruyed ~tntil a day ot· two after
the fire occurred, which 'was approxintately sixty days after
the alleged conversation between Jones and Pillow. According to the testimony of the younger Jones, on the morning
of the fire he and his father drove to the office of W. 0. Bristo'v and asked for the insurance policy for $1,500.00 which
he had previou~ly. ordered to be placed as related. Pillow
was not in the office at the time but Bristow was and upon
examining into the file of valuable papers, which they wer6
in the habit of keeping ·for Jones, he found no policy. .Sometime later during· the day there ·was a conversation between
the younger Jones and Pillow and, according to the testimony of both Pillo'v and Jones, the one recalling the conversation of placing the binder, the other acquiescing therein, Pillow telling Jones that while he acknowledged that he had
received the request and had bound the insurance, he had
forgotten to issue a policy and that there was no memorandum of such policy in the office. With this situation presented
both Bristow and Pillow went to Riclmwnd to see C. T. Lloyd,
the Special Agent or State Agent of the petitioner, laying
the facts as related before him and writing the company direct on ,T uly 18th as shown by a letter found in the Record
at page 100, through which communications they insisted that
the existence of the claim should be recognized and the loss
paid. These overtures were further followed by a letter written by Bristow on August 28, 1933, which concludes as follows: (MS. R., p. 104).
''If you decide to take care of this loss I believe I can give
you $1,500 or $2,000 in preiniums within the next two years
to help make up for your loss.''
The record further shows that there 'vas a forn1al denial
of liability made on behalf of the petitioner in December,
1933, and subsequent thereto, after the Bristow Agency had
. sought contribution from the remaining nineteen or twenty
companies in his office, this suit was instituted.
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Chancery Sttit first instit-uted and subsequent transference
b:1 Court to Law Side.

Upon the denial of liaLility by your petitioner as aforesaid
(MS. R., p. 31), the claimants on January 1, 1934, some six
months after the fire and eight months after the alleged
binder, filed a Bill in Equity in the Circuit Court of .Southampton County in which they, ·as a right for recovery, alleged an oral contract of insurance begging that specific performance be decreed against your petitioner and the· delivery
of a standard policy in accord ·with the alleged binder of
1\{ay, 1933. To the bill filed a demurrer submitted on behalf
of your petitioner was sustained solely upon the ground t.bat
under the laws of this State an oral contract of insurance
'vas void even if proved after a period of thirty days from its
date. The plaintiffs thereupon moved to have the cause
transferred to the law side of the said court, which motiou
. being granted over the protest of petitioner, the pleadingcl
were amended and judgn1ent sought for the identical sum of
insurance originally claimed upon the· theory that there had
been a breach of an i1nplied contract on the part of the petitim~er .l(l deliver a written policy within thirty days fron~ the
date FJ/ the alleged binder, and· that as a result of this breach
of contract, the claimants had suffered the loss in question
through the negligence of petitioner's agent in not delivering
. .
the policy within thirty days.
A jury being waived, the 1uatter was submitted to the Court
upon the law and evidence, and after argument of counsel
the court, over the objection of the defendant, entered up ·
judgment for the plaintiff for the face value of the policy
with interest thereon fron1 the 17th day of September, 1933,
less the an1ount of premium 'vhich had neither been paiq or
tendered, together with costs, including the costs incident
to the chancery proceeding which had been terminated. in
favor of your petitioner. Chi·S. R.. , p. 10).
·
ASSIGN~IENT

OF ERRORS.

Your petitioner is advised and represents that the sajd
judgment is erroneous and that it is aggrieved thereby in the
following particulars ;
(1) The Court erred in refusing to sustain th~ demurrer
of the defendant company on the grounds assigned in paragraph 3 thereof, which stated that under the allegations of
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the Bill of Complaint :filed by the plaintiffs that such plaintiffs failed to set out a case entitling them to relief against
this defendant in a court of equity or law. (MS. R., pp. 89-10-11). A favorable ruling· in this respect would have
finally disposed of the case.
(2) The Court erred in transferring the cause to the law
~ide of the Court and allowing an action to be brought upon
the la\v side upon the theory that there had been a breach
of contract to deliver a policy \vhen such court bad dismissed
the suit brought upon the parol contract of insurance brought
.
upon the contract itself.
(3) That the Court erred in deciding the case when transferred to the Common Law Side against the defendant and
in entering judgment in favor of the plaintiffs, as such action on the part of the Trial Judge was clearly erroneous
because:

FIRST: that under the evidence introduced plaintiffs fail
to show the existence of a contract between them and the
defendant under which they are entitled to an award and
judgment;
~
SECOND: that under the statute of Virginia made and
provided, governing and controlling the standard insurance
policy, and the rights and limitations of a :fire insurance company thereunder, the defendant was not authorized or permitted to enter into or beconw bound by a contract of insurance as the plaintiffs have attempted to plead and rely upon
in this case, and consequently no judgment rendered against
the defendant in favor of the plaintiffs, based upon such alleged contract, is valid and binding;
.T.IDRD: that the evidence introduced showed that W. 0.
Bristow, at the time of the commission of the alleged wrongs
up()n ·which this action is based, was acting in the premises
as the agent for the plaintiffs and not as agent of the defendant, and consequently any act of negligence on the part of
Bristo,v, if established by the testin1ony, fails to furnish a
ground for an a\vard and judgment against the defendant;

FOURTH: that under the testimony introduced, if the
plaintiffs \Vere entitled to recoYer, interest on such recovery
should be limited to a period of time commencing sixty days
after a demand for proofs of loss was made on the defandant
by the plaintiff; and
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FIFTH: that if a judgment was proper on the facts introduced in this cause, costs incurred on the chancery side of
the court should not have been taxed again'st the defendant
but against the plaintiffs.

.A.RGUl\tiENT AND AUTHORITIES.
If any right of action existed and 'vas open to the appellees under the circumstances surrounding this case it accrued as the result of and must, of nece-ssity, be predicated
upon the oral binder which is alleged to have been made on
May 17, 1933, between the appe.Uees and the petitioner
through phone conversation which the plaintiffs say took
place between Pillow and young Jones·, for so long as this
parol agreement was effective, i. e., for thirty days, certainly it must be admitted that the petitioner was bound by
its terms, since it had been made through a lawful agent of
the petitioner. For the purpose of this argument it is admitted on behalf of the defendant that the agency had not
been terminated at this time, and that Pillow had the power
to bind. It has, however, been definitely established by this
Court in the case of Easte..rn Shore Ins. Co. v. Kellam, 159
Va. 93, 'that insofar as Virginia is concerned, although parol
contracts of insurance .may be validly made by agents of
insurance companies, such are only effective to bind the company for that li1nited period of time necessary for the issuance
and delivery of the written policy. The J(ella1n cuse, in our
judgment, is in complete accord with the ruling of the Trial
Court in sustaining the demurrer, and it seems to us that the
facts in that case are so similar with those here involved
that the final judgment should also have been favorable to
your petitioner. The ;Trial Judge, howe-ver, took a different
view as will be seen from the opinion found in the Record
at page· 205 (M.S.).
·
It will be recollected that in the case Mr. ICellam on December 29, 1929, soug·ht out the agent of the defendant company and asked for $3,000.00 insurance on his store. The
agent accepted the risk, made arrangements for the premium
payment and assured ICellam that he 'vas insured from that
day on and that he would receive his policy immediately.
On August· 6, 1930, the property was wholly destroyed by
fire, the insured having· never received his policy though he
had made frequent inquiries as to it of the agent who, on
each occasion, assured him that he was well covered. (In the
instant case there was no reminder made.) This Court, in
holding the company not liable in the l{ellam case at page
103 says:
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''Under modern business conditions and practice the issuance of a formal· written policy is contemplated and required by both parties in practically all fire insu1·ance transactions ; and an oral contract of insurance for any considerable length of time is, to say the least, extraordinary.
"In view of these facts, the apparent a~tthority of even a
general· agent to make· oral con.tracts of fire insurance is very
lirnited; a·n.d, i·n the absence of specific act·ual authoritz1, he
has a correspondingly limited powe·r to bind his principal
by such a contr(¥:t. Except, perhaps, in some cases in which
the coverage is for a short term, ordinarily a general agent
has apparent authority to make an oral contract of :fire insurance only for some temporary purpose incident t~ the
issuance of a formal written policy, and only for such length
of time as rnay be reasonable tirne 'Within which to issue and
deliver such a policy. This is the limit of his apparent authority in this respect in so far as it is predicated upon his
actual authority to accept insurance and issue policies.''
(Italics supplied.)
The opinion then goes on to define expressly what the Virginia Court of Appeals considers .a "reasonable time" thus:
''It is difficult to define with precision what is a reasonable time within 'vhich to prepare, or procure, and deliver
a written policy; but the basic element of it is the time reasonably necessary in the ordinary course of business for a
reasonably prudent and diligent agent to accomplish the issuance and delivery of a written policy under all the facts
and circumstances of the immediate case. To this may, and
should, be added such time as may be reasonably required
to take care of delays which may not in1probably occur due
to the exigencies of business and delays due to the ·fact that
men are sometimes dilatory' in their attention to business
matters ; and there may be added also a short period of
grace, for the applicant is entitled to some latitude in this
matter. But where it is contended that, in the sense this
expression is here used, 'a reasonable time within which to
prepare, or procure, and deliver a written policy extends
into months rather than days, the justification of the contention must be found in the basic time element above mentioned. It cannot be sustained on the basis of the time allowances mentioned.
''Applying these princ·iples, the ev·iclence in this case is
insufficient to su11port a finding tl~at a reasonable ti1ne within
which to issue and deliver a written policy in this case exceeded thirty days fro·m the date of .the a11plication there-
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for; and, indeed, it wmtld ~e an. exceptional case i·n which
the pec~tliar facts and circwrnstances of the case could reasonably be said to ope·rate to extend it beyond thirty days
from the date of the application." (Italics supplied.)

Having expressed this opinion upon the length of time
constituting a limit to the validity of parol contracts of insurance made- by agents in Virginia, the Court then discusses Chapter 256 of the Acts of 1928 which it holds as making the thirty day limit on parol contracts obligatory in Virg·inia, saying on pages 108 and 109 :
''When this act is read in the light of the above cited statutes providing for the supervision and regulation of fire
insurance companies, it provides by implication that all oral
contracts of insurance shall be void and unenforceable, except such as fall 'vithin the provisions of the sixth paragraph
of Section 1, which provides for 'contracts for temporary
insurance * * * made for a period not exceeding thirty days.'
Salquist v. Oregon Fire Relief .Ass'n., 100 Ore. 416, 197 Pac.
312; Pralle v. llfetropolitan L. Ins. Co., 346 Ill. 58, 178 N. E.
371, affirming 252 Ill. App. 460; Munhall v. Travelers Ins.
Co., 300 Pa. 327, 333, 150 Ati.· 645; Schib1·ek v. Inter-Ocean
Cas. Co., 180 Wis. 120, 192 N. "\V. 456. See also, Continental
Ins. Co. v. Sch~thnan, 140 ;Tenn. 481, 494, 205 S. W. 315.
"Under this statute any valid oral cont.ract of insurance
-which Mears cottld have rnacle with the defendan'bs was li'lnited to a ter·m not exceeding thirty days; and under any view
which can be taken of .this case had expired long before the
fire.'' (Italics supplied.)
But this rule is not only applied in Virginia, its wisdom
has been widely reeognized by courts of other States. Thus
in the case of Conl'inental Ins. Co. v. Schul1natn, 140 Tenn.
481, 205 .S. "\V., 315, the facts were quite similar to those of
the instant case. On February 15, 1913, plaintiff interviewed
defendant's agent and requested $2,000.00 insurance on stock
of goods. $10.00 of the $29.00 premium was paid down. The
ag·ent assured l1im that he was insured from that day on.
Several times plaintiff asked for his policy and received the
same assurance. On April 19, 1913, only two 'months after
the applicatiO'I~, the prope-rty was destroyed. 1Jeld : the
agent was authorized to "countersign, issue and renew policies." That he \Vas not by this power, authorized to issue parol contracts of insurance and to bind his company
thereby except for a very short period in \vhich the policy
v.ras to be issued. No recovery allowed.
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. In the case of McQ·uaid v. Ae.tna Insurance Co1npany, 226
Mass. 281, 115 N. E., 428, on July 24, 1913, plaintiff went to
the office of an agent of the defendant company and requested $2,000.00 insurance on her house. The agent wrote
a memorandum, accepted $3.00 of the $16.00 premium due
and told the plaintiff that she ''was covered''. On December 23, 1913, the house was destroyed by fire. Held: No
·recovery. The Court says, page 285:

'' ~ * • It cannot be presumed in the obsence of special authority that an ordinary insurance agent can bind insurance
companies by oral contracts of insurance for other than temporary purposes or on occasions aldn to emergencies. Otherwise insurance companies might be. involved in liabilities of
which they might have no record, of insufficient records, for
inspection by the commissione-r and their financial soundness be difficult if not impossible of ascertainment.''
So also in the case of Dresser & Son v. Insurance Company,
101 Conn. 626, it was held that although general agents have
power to bind their companies by parol contracts of insur. ance, such power only extends to contracts .covering· the in,..
terim for issuance of policy. (Action at law.)
Btntzewski v. Farrn.ers Fire Ins. Co., 226_ N. Y., 338, 123
N. E., 661. Plaintiff had for some years carried insurance
with defendant company and plaintiff alleged that by a parol agreement th~ agent of defendant company had agreed
to always renew the insurance a.t its expiration. Upon the
lo~s of property it appeared. that no policy had been reissl,led at the expiration of the old policy. Held: :This parol
agreement did not bind the insurance company on the ground
th~t a general agent may only make parol contracts of insurance for a short period of time.
All of the pleadings in the· instant case admit that the right
of action here involved is founded upon a parol contract of
insurance and that the loss occurred two months after the
inception of the same, and yet thet•e is no mention or clainl
of any exception which would lift this case from out of the
prevalent rule in Virginia, i. e., that an oral contract made
by an agent of an insurer is void after thirty days. It is
to be presumed therefore that this is not such an '' exceptional'' case as contemplated in the exception to the rule
stated in the Kellam case. Whitalcer v. Condon, 130 1\.rid. 234,
100 A. 279; Baillie v. Col~tmbia, etc., Co., 166 P. 965.
The learned Trial Judge adn1its in his opinion that he reluctantly followed the J( ellarn. case· in sustaining· the demur-.
rer to the Bill in equity. (Record l\Is. p. 200.) vYe fail to
I
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see a justification for his departure in the common law suit.
The demurrer filed by the defendants to the original Bill
of Complaint in the chancery suit sets out four grounds, three
of whi-ch were based upon the reasoning of the Kellam case
which were as follows:
1. The Bill shows on its face that the relief pray~d for
is grounded upon a parol contract of insurance entered into
more than thirty days before the alleged loss and, therefore,
contrary to the statutory provisions made and provided governing such contracts of fire insurance, namely; the regulations of fire insurance companies as found in Sections 4178,
4180, 4229 and 4311 and the Gode of 1919, Acts of Assembly
1928, page 1115, Chapter 433, and Acts of Assembly 1928,
page 765, Chap. 256. Sec. six.
2. Under the Statutes of Virginia made and provided governing and controlling the standard insurance policy and the
rights and limitations of a fire insurance company thereunder, the defendant 'vas not authorized or permitted to
enter into or to become bound by a contract of insurance
such as that plead and relied upon in the Bill of Complaint.
3. That under the allegations of the Bill the plaintiffs fail
to set out a case entitling them to relief against this defendant in a court of Equity or Law.
.
The Court, after hearing argument of counsel upon the
demurrer was convinced by the logic of the opinion of the
J( ellam case that the demurrer should be sustained as to
the first two grounds, but refused to sustain it as to the third
ground and thereupon allowed the plaintiffs to transfer the
-cause to the law side of the court and to abandon their action on the _parol contract and to bring an action for breach
of contract to deliver a written policy within the thirty day
period and it was in such action that the judgment against
the defendant here complained of 'vas awarded.
ERROR OF ,THE COURT IN PERMITTING THE INSTITUTION AND PROSEClTTION BY THE PLAINTIFF
OF. THIS ~SECOND AOTION.
The error of the Court in permitting the prosecution of
this second remedy is apparent for many reasons, the two
most outstanding of 'vhich are:·
(a) That such is in direct conflict with the rule laid down
in the Kellatn case, su.pra, and
(b) That the authorities are uniform that where the facts
present a situation as that here involved, that no such remedy
can exist.

--------------
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As to the first reason, it is too obvious to merit comment
that no law 'vill allow an individual to do indirectly that which
he is not allowed to do directly. Yet this is exactly what
would result, should the judgment of the lower court in the
instant case be allowed to stand. The paradoxical situation would result that although the Supreme Court has wisely
promulgated and adopted a rule which protects an insurance
company from parol agreements of insurance between its
agents and the public for a period in excess of thirty days
and at the same thne countenances the prosecution of a remedy
under such a parol contract, the effect of which would be
to make the parol contract binding for an indefinite period.
In the Kellam case the court considers the validity of parol
contracts of insurance very carefully and bases its opinion
not only upon unerring logic but upon a careful analysis
and construction of the statutes of this State. After considering the decisions of various jurisdictions, the court reviews the applicable statutes in this jurisdiction stating-:
(159 Va., 106 and 107.)
' These statutes are· predicated ~tpon the asswmption tha.t
insurance cont·racts will be in writin.g and that accurate records w·ill be kept thereof; and it is essential to their due
.execution that the compa·nies shall not 'make and that their
agents shall not be a;uthorized to make oral contracts to any
greater extent or for a;n,y greater length of ti'lne than is reasonably 'req~tired by the exi,qencies of the bttsiness and for
the orderly conduct of their bttsiness with reasonable convenience to the public.
"~Therefore, where there are such statutory provisions for
the supervision and regulation of fire insurance companies,
public policy requires that the contract liabilities of fire insurance companies shall not be left to the uncertainties and
obscurities of parol testimony for any length of time beyond
that which the exigencies of business n1ake reasonably necessary, and that their contracts, except such as are made
for a very short period, or for some tempora1·y purpose incidental to the issuance of a written policy, shall be in writing. McQuaid v. Aetna Ins. Co., 226 lVIass. 281, 285, 115 N.
E. 428; Dresser & Son, Inc., v. Alle·mann-ia F. Ins. Co., 101
Conn. 626, 642, 643, 126 Atl. 912. See, also, Continental bzs.
Co. v. Schulman, 140 Tenn. 481, 205 S. "'vV. 315, and Struzewski
v. Farmers 7 F. Ins. ·Co., 226 N. Y. 338, 123 N. E. 661." (Italics supplied.)
1

Were the remedv which the lower court has l1ere allowed
to be available therefor, every person who found himself
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remediless under the terms of an antiquated parol contract
of insurance which had exceeded the statutory thirty day
limit could sidestep this negligence in not having demanded
his policy sooner, sue for breach of implied contract by the
agent to delive-r a policy in thirty days and thus render utterly inoperative and futile the decision of this court in the
case of Easter·n Shore· Ins. Contpany v. Kella1n, s~tpra, as
well as S~tion 6 of Chapter 256 of the Virginia .Acts of 1928
as ·well as destroy the saving policy of this Act and the doe:trine of the J( ellant case based thereon.
The action of the Circuit Court in allowing the prosecution of this remedy was, therefore, in diroot and irreconcilable conflict with the doctrine which this court promulgated
in the Kella?n case.
The second reason which indicates the error of the Circuit
Court in its action under consideration is the fact that the
authorities of other jurisdictions agree that such a contract
as that here involved is a parol contract of present insurance
and not a contract to insnre or .to issue a policy and that no
such remedy such as that here sought, i. e., breach of contract
to deliver a policy, exists in such parol contract of present
insurance such as that with 'vhich we are here concerned,
but that the only remedy is upon the parol contract itself.
A consideration of this problem presents the following situations governed by rules established by the universal decisions of other jurisdictions.
1. This was a pure- nnd simple oral contract of present insurance intended to take e·ffect eo instan.ti and to cover the
property until a written policy should be issued.
2. Such a contract or oral insurance must be strictly distinguished from an oral contract to insure which is a con.:.
tract to deliver a policy at some fixed or indeterminate fu ..
ture date, at 'vhicb date the insurance should booome ef-:
fective.
3. :The remedy available under this first class of contracts
is an action on the oral contract of insurance while the
remedy under class two is either a suit in specific performance demanding the issuance of the policy or else an actio~
in dama.ge for breach of contract to deliver the policy.
."
4. Under .the first class of contt·acts above refe1·red to no
action lies for dantages for failure to deliver a written con~
tract.
·
·
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ORAL CONTRACTS OF INSURANOE MUST
STRICTLY DISTINGUISHED FROM ORAL
CONTRAC.TS TO INSURE.

BE

No principle of law is better established than that there
is a marked difference between oral contracts of insurance
entered into to cover the interim between application for
insurance and issuance of 'vritten policy, and on oral contract to insure, _or to issue a policy at sonte future date. See
1 Couch on Insurance, pages 129 and 130, which reads as follows:
''There is, of course, a well defined distinction between
a parol contract to insure or to issue an insurance policy and
a ·parol contract of insurance.''
See again Richards on Insurance, 4th Edition (1932) page
104 where it is said:
·
''A present contract of insurance must be distinguished
from a promise to grant or renew insurance in future.''
Furthermore, Vance on Insurance, 2nd Edition, (1930) pag~
182 gives an excellent analysis of the distinction between
these two types of oral contracts as follows : .
- "Preliminary informal contracts of pre.<~ent insurance are
intended to afford protection to the insured pending the exee:ution and delivery of a formal policy, and are completed
ejther by mere word of mouth or by binding slip. The binding slip is merely a written memorandum in aid of the oral
contract, containing a statement of the important terms of
the agreement, but not intended as a formal repository of
all the terms of the contract. The oral agreement, therefore, whether aided by the binding slip or not, contemplates
the issue of a formal policy, and by implication includes all
~p.e terms of that policy. Therefore, the rights and duties of
the parties to these informal preliminary contracts are to
be determined by the terms of the policy expected, even
though that policy may never issue.''
. As examples of this type of contract and its enforcement
at law, see the cases of Lip'man v. Nia,qara Fire Ins. Co.,

~
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121 N. Y., 454, 24 N. E., 699; Hicks v . .Assurance Co., 162 N.
Y. 284, 56 N. E., 743. Eastern Shore .Ass. Co., v. Kellam,
159 Va .., 93. Vance then eontinues :
''Instead of making a eontract of present insurance, the
parties may make an agreement by which the insurer binds
· himself, subject to specified conditions, to issue a poli~y of
insurance to the insured. A certain time for its issue. may
be designated, but, if there is no such time agreed upon, the
policy is to be delivered within a reasonable time. Under
such an executory eontract the right acquired by the insured
is merely to demand the delivery of a policy in accordance
with the terms agreed upon, and the obligation assumed by
the insurer is to deliver such policy. The policy to be de~
livered is, of course,"that in the contemplation of the parties
at the time of making the preliminary contract-,that is, the
usual policy issued by that insurer, or the standard policy'
in case such a form has been prescribed by law. A failure
on the part of the ins~trer to deliver the policy in accordance
wi.th the agreement at the· time stip~tlated, or within a reasonable time: will render him liable in an action for breach
of contract, or to a suit in equity for specific performance.
l n case the prope·rty to be insured is destroyed before the
issue of the policy the -measure of damages in an action for:
breach of contract to insure will be the· same as if i.t had been
brought ~tpon the contract of insurance that should have is-:
S'lted." (Italics supplied.)
As ·examples of this type of contract and its enforcement
in a court of chancery see the cases of Klein v. Insurance Co.~
57 S. W. 250; Woody v. Old Dominion Ins. Co., 31 Gratt. 362;
Haden v. Farmers ct Mechanics F. Ass., 80 Va. 683.
·.
Four cases selected from the host of authority distinguishing these two types of contra<1ts will clearly emphasize the
distinction between the two as well as place the instant case
unquestionably under the first type of contract, i. e., of pres:..
ent insurance.
The first hvo cases illustrate the situation contemplated
under the coverage contracts to insure or to issue polieies.
In the case of. Consumers Match Co. v. German Ins: Company
of Freepo·rt (N. J.), 57 Atl. 440, in the early part of May,
1901, the plaintiff, desir.ing to obtain $20,000.00 of fire ·insurance on his factory gave instructions to a broker named
Marsellus to procure this amount. J\tiarsellus applied to Mulholland, a general agent of the defendant company who had
policies in his office signed by the President of the company

--
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for delivery to whomsoever the agent Mulholland chose as
a risk, who agreed to write that amount. Mulholland had
actually filled in one of the blank policies of the plaintiff but
had never delivered it. On the night of June 13th, nine days
later, the plaintiff's property was totally destroyed. The
court in denying recovery said:
"The claim made by the plaintiff in its declaration, and
its contention at the trial, was that although the policy was
never delivered it is nevertheless entitled to recovei~ from
the defendant to the extent of $2,500, on the verbal contract
made by J\tlulholland. :The difficulty 'vith this contention is
that it erroneously assumes that 1\tlulholland, by his agreement with ~1:arsellus, contracted to keep the plaintiff's premises protected against loss by fire pending the writing and
delivery of the policy of insurance, as was the case in Smi.th
v. Prussian Ins~!J·rance Co. (N. J. Err. & App.), 54 Atl. 459.
No such contract was in fact made. So far as the proof.~
show, the question of temporary insurance was neve·r even
considered-mttch less, agreed upon-between the parties.
A Gu'llt'l·act to write and deliver a policy of in:,urat/!Ce, anil a
failure to perform tha.t contract, can no 'more be transmuted
into a contract of insu,rance, than a prornise of marriage,
and a breach of that promise by one .of the parties to it, can
be transformed into a mar·riage ceren~ony.'' (Italics supplied.)
Again in the case of Taylor v. Phoenix Ins. Co., (Wis.)
2 N. W., 559', the plaintiff had prior to the· fire had a policy
of insurance in the defendant company which had expired
sometime before the loss. Before the expiration of this policy
the agent of the defendant company had agreed with the
plaintiff orally that he would i-ssue a new policy upon an expiration of the old one of exactly the same kind as the old
policy. The agent of the defendant company failed, however,
to exooute or issue such a policy. Sometime after the expiration of the old policy the property was destroyed by fire.
Plaintiff then attempted to sue on his oral agreement, but
the court denied him this right saying in conclusion:
''It is our d11ty to construe the alleged parol contract as
established by the proofs and we are constrained to sa.y that
it is not a contract of insurance in praesenti and contains no
waiver of conditions contained in the policy of insurance
sought to be reviewed.''
. The following two cases illustrate what is meant by a parol
contract of insurance. In 1-Iicks v. British Ame·rican Insur-
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ance Co., 162 N. Y. 284, the evidence showed that the plaintiff, after a general discussion on the subject of insuring the
property, was assured by the agent of the company as follows:
"You are insured from noon on the 30th day of December,
1893, to noon on December 30th, 1894.''
The issuance of a New York Standard Form policy was
contemplated but had not been effected at the time of the fire
some months later. As to what type of contract this was,
plaintiff contending· that it 'vas a contract to issue a policy
of insurance, the court said :
''This contract of insurance, although verbal, embraced
within it the provisions of the standard policy of :fire insurance, which the legislature in its wisdom formulated for
the protection of both insured and insurer. It is usual for
the company to issue a policy of insurance evidencin~ the
contract between the parties; but the policy accomplished
nothing more than that, for, when the contract is entered
into between the ag·ent a.nd the owner, whether the binder be
verbal or in writing·, it includes 'vithin it the standard form of
policy, and the contract is a con1pleted one. * * * Her action
'vas not founded upon a policy, but upon the contract of insurance made upon the 30th day of December, which, as both
parties agreed, was to begin at noon on that day, no matter
'vhen the policy, which the parties intended should furnish
evidence of the contract, should be delivered.''
And in the case of Liprnan v. Niagara Fire Ins. Co., 121
N.Y. 454, the court under similar set of circumstances in denying recovery, tersely states this distinction.
".The evident design of the writing, as disclosed by the
testimony, was to provide temporary insurance pendin,q an
inq~tiry by the co·mpany as to the character of the risk, or1
if that was known, d~wing any delay in issuing the policy."

"The binding-slip signed by the defendant was not a mere
agreement to ins~tre, but was a present insurance to the
amount specified therein.''

--
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2.
IN ORAL CON.TRACT OF· PRESENT INSURANCE NO
R~IGHT OF ACTION FOR ffiREACH! OF CONTRACT
TO DE·LIVER THE ANTICiPATED POLICY EXIS'rS.
As to the right of ac~ion .which accure~ under these differeil;t types. of contra~ts of insurance; the authorities are
unaiiimou~ that under .the oral contract o£ present i11.sliNttlt3~
no. right 9f act~on for failure to deliver the policy ~titi(jipat~d
exist~. Thtts Vance oil !nsurailce ih discussing oi~fil cotitr::wis
of insura'ftce says:
''The oral agte·erfient, therefore, '\Thetli~r aidetl by the bindslip dr note; c.ontemplates the issue of a formal policy, and
by- implication inclttde!3 all the terms of that policy. There~
fbre, the rights and duties of the parties to these informal
preliminary contracts are to be determined by the terms of
the policy expected; even though that policy may never issue.''
~

while discul:ising otal contracts to ins1u·~ the author says:
u A failure on th~ part of the insurer to deliver the policy
iii accdtdartce wit~ the ag•reement at the time stipUlated; or
Within a rensonable tinie, will render him liable in an action
fbr breach on contraet, or ttl a suit irt equity for specific per7
tut'itlailce. In ca_se the property to be ihsurad is destroyed
before the issue of policy, the measure of damages in art ac~
tion for breach of contract to insure ·will be the same as if
~t had.been bro~ght upo;n. the contract of insurance that should
have issued.'' (Authorities.).
.
In 1 Couch on Insurance, page i41, 1n speaking oh contrncts
to insure the author says :
"In addition to th~ remedy of the insured in equit~t if the
Jrtsurer refuses to deliver tlie policy, it has been held that he
ttuiy instead, bring an action_ at law upon the coi1tract as
completed proving the terms thereof, but it is also said that
at law an agreement to insure is not treated as insurance
and that there can only be an action by breach of the conbfMt to effect th~ ittsu.t~andtL ''
Under the New York Standard Poiicy, howevet; which is ·
now in effect in Virginia the author goes on to say:

National·Libercy
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"In New York, since the enactment of the standard polidy
law in 1886, oral contracts to insure have been treated as
9ontracts of insurance, and net, as f9rmerly, contracts to
issue a policyJ so. that the action is not one to recover damages for breach of agreement to insure, but upofi the t3ohtract
of insurance, which by law, takes the form of the standard·
policy, and is subject to its conditions, which must have been
complied. with, else there can be nd recovery." HiCks v.
Britisk-Atner~an As-sur. Co., 162 N. Y., 284-.
NO POSSiBLE REMEDY COULD EXIST UNDER DOCTRINE OF.KELLAM OASE.

It is e\Tide~t, however, that assuming the most favorable
situation ~hich the facts could possibly admit in favor of
the plaintifft the remedy _available to the plaintiff would be
the same. Under the Kellam decision Iio contract of insu:t;..
a_nce can be tnade for a period of longer than thirty days.
This was not a contract to insure at a future date, but of
present ins1~rttnce. Therefore+ at the end of thirty days all
(lOntract rights ~~ased. This included not only rights 'ltndef·
t~e oral contract but also rights for breach of any cont~mpla
tio'IJ, 'ld~.det· the oral contract. ·One of the contemplations
~~fler. th~ oral contract was the issuartce of a written policy.
Had_ the loss occurred .dtlring the thirty day period, even asautning tbe assuted might have brought either an aetion on
the oral contract of insurance or an action in tort for damages_ for f~ilure to .deliver the poiicy and that he might, hav;.
ing bee11 defeated in one action, possibly have followed the
.oth~r-the the9ry .of election of remedies not applying, yet
.~t the ertd of the thirty day period all contractural telations
became void~ At the titn~ there had been ho fire. At the
th~.e, ther~fore~. there was no cause of action for failure to
deljvet policy since no damage had been sustained: At the
end of this period, the contract became void. Nothing subse'""
que!}tly happening· could affect the rights of the parties up
to that time. There was no contract to deliver a polici after
that date since such contract 'vas void. The company was
tJ!en under no obligation to deliver a policy after the end of
tl!at thne1 and there being no duty, there could be no breach
of duty.
.
In sh~rt the situat~on is this: Assume that up until thirty
day period, ended, the compahy was under a ~ontractural
duty to deliver policy. For any loss up to that time for failure of delivery, assume that the assured could have sued.
At the end of the thirty day period no loss had occurred.
.The· contract was-by law-terminated. The company was,
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therefore, relieved from its legal contractural duty to deliver
policy, and no duty was, therefore, ever legally breached. And
yet the Trial Court holds to the contrary! The decision grants
relief upon a dead or terminated contract. We confidently
submit that the finding was erroneous and such should, therefore, be reversed.

BRISTOW AND CO~IPANY BECA:htlE AGENTS FOR
THE. INSURED AND NOT ;THE INSURER THROUGH
CU~STOlVI OF KEEPING POLICIES.
An interesting question is presented in this record which
has a material bearing in the matter of responsibility. The
testimony is clear that for a long- period of time prior to the
occurrence involved, Bristow· had been keeping insurance
policies and other valuable papers for the insured and following this custom it had been intended by the assured that
Bristow was to keep the policy so orally ordered through
Pillow. vVhen the loss occurred the plaintiffs went to the
agency and demanded the policy, acting upon the assumption
that Pillow as Agent for the company had written the insurance when requested some sixty days previous and the
policy so written had been transferred to the usual safe place
of keeping, namely, the iron safe in Bristow's office. The
evidence very clearly sho,vs a condition of facts of which
the court might almost take judicial notice, namely, that
if the policy had been requested and not delivered to the
insured within a few days in the ordinary course, that in
the absence of a collateral agreen1ent existing between the
insured and the agent, that the policy when written should be
kept subject to his call, the assured would have demanded
the policy. It is unthinkable that if one 'vanted the insur:ance and asked for it, particularly if the desire was so great
as to necessitate an agent being called up at 10 :00 o'clock at
night for its placing, that one would not have followed up
the request of the binder for the delivery of the written policy
shortly thereafter. It is confidently submitted that the existence of the agency between the plaintiff and Bristow,
whereby Bristow kept the policies and valuable papers of
the former, was the real or contributing cause which prevented the defendant from having· an opportunity of seeing as
to whether or not it desired to accept the risk in question, and,
consequently, it would be 1nanifestly ·unfair, contrary to sound
public policy, that the insurance company, who was totally
ignorant of these transactions, should be e1nbraced with the
contract implied through the existence of an agency, when
the real cause or situation presented 'vas a result of an inde-
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pendent ag-ency favorable to the claimant, of which it was
not cognizant.
The facts clearly show, however:
1. That this cause of t~.etion, if such <:·xist~, must be predicated upon the negligence of Bristow in not issuing the assured a policy within the proper time and since Bristow was,
quoad the issua1we of this policy, the agent of the assured,
his negligence in this respect is imputed to his principal, the
assured and not the insurer.
2. ;The direct cause of this failure of assured to receive
his policy was the fact that assured 'vas lulled into a sense
of security by the custom which he himself had initiated of
allowing Bristow to receive and keep his policies, ·which cu::;tom he quite naturally assumed had been followed in this
case. Certainly then neither this situation, which had been
brought about entirely by the assured, nor its result, which
caused the damage complained of, can be charged to the insurer.
A review of the decisions of the courts will clearly show
first that this practice of having- a g-eneral agent of several
insurance companies place his insurance made .Bristow the
agent of the assured as to the procuring of the insurance and
second that the fact that he allowed Bristow to keep his
policies made Bristow his agent for the delivery of the policies
to him.
In a number of states, statutes have been enacted declaring that the person who solicits insurance shall in all cases
be deemed the agent of the insurer. See, for example, Iowa
Code 1927, #9002 and Georgia Code 1926 #2443. But in the
absen~e of such statute, whether an agent soliciting insurance
is the agent of the insurer or of the insured, is to be determined from all the facts of each case. S1nith & Wallace Co.
v. Pr-ussian Nat. Ins. Co., 68 N. J., Law, 674, 54 A. 458.
Furthermore, a general agent or consignee may be authorized by the usage or the general custom of merchants, or by
a course of business behveen the parties or by the usage of
particular trade to which his agency and the course of business relate, to effect an insurance.
Duer on Ins. ( ed. 1845) 127 ;
De Forest v. Fulton Ins. Co. 1 Hall (N. Y.) 84, 94;
French v. Reed, 6 Binn. (Pa.) 308;
Brisbain v. Boyd, 4 Paig·e Ch. (N.Y.) 17.
~

See also note found 83 A. L. R. 309.
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This point is further clearly brought out in the recent work
of Vance on Insurance page 414 thus:
''Controversy has not infrequently arisen as to who was
represented by an agent taking part in the negotiation of
the insurt1,nce contract, and it is often sought to avoid such
cont-roversy ·by an agreement s·et forth in the policy or application. But it is clear that -this is a question of fact, not
of stipulation. Hence it is to be determined from all the facts
of each case, and not from the mere words used, whether the
agent represented the insurer or insured, or whether he acted
for both, as a broker may do.''
_ ·As an illustration of the instance where such agent will
be considered agent for the assured, Vance cites the case of
Johnson v. Insurance Co., 66 Ohio St. 6, N. E. 610. For
years the agency had been handling the plaintiff's insurance,
covering new property whenever asked by the plaintiff to do
so and usually the question as to what company should have
the risk was left up to the agency. Often when a policy expired or was cancelled, the agent replaced it in another company. In the instant case, upon the cancellation of plaintiff's policies by the company carrying the risk the agency
without notice to the plaintiff, placed the risk with the defendant company and shortly thereafter the property was
destroyed. .:Pefendant claimed that the former policy had
really not been cancelled since no notice had been given· plaintiff. The court held, however, that this long period of dealing between the agency and the plaintiff had made the agency
the agent of the plaintiff for the purpose of placing the risks
and accepting and cancelling the policies and that the agent's
act; in-cancelling the policy was the act of the plaintiff.
A very important case is that of Mich. Pipe Co. v. Michigan Fire & Marine Ins. Co. 52 N. Y. 1070 (Mich.) 20 L. R.
R. 277. Here plaintiff was accustomed to have Schmeck,
who was general agent for several insurance companies, including the defendant company, place his insurance for him
allowing Schmeck, as a rule, to choose the company. On the
occasion in question he went to Schmeck and made a parol
contract of insurance whereby certain of his property wa;;
. to be covered, Schmeck to place the risk. Plaintiff considered
himself insured and did not ask for his policies as Schn1eck
was in the habit of keeping them for him. After the loss
there was a question, when the policies w_ere produced whether
or not Schmeck had filled then1 out before or after the fire.
The court held that Schmeck, as to this insurance,· was the
agent of the assured and the vital question was whether or
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not he had made out the policies before the fire since if he
had, the defendant company was bound and if not, it was
not so bound. The court says, page 290:
"It was not expected that he would place the entire risk
in any one company. It was perhaps known that no one
company would assume the whole amount of insurance. ~he
companies were not mentioned. Under these circumstances
no contract existed as to any one of the companies, nor as·
to all of them, and no liability attached until something fur-:
ther had been done, and none could have been enforced as
against defendant, or any of. the other companies. Can there
be any doubt but that in the selection of the companies, and
in the location and distribution of the risk Schmeck acted
as agent for the plaintiff? The rule is laid down by May,
Fire Insurance Sec. 125, that the law will not allow a person to act as agent for both the insurer and insured, and, if
he does so act, either party may avoid the contract; but the
author adds that 'it may happen that during negotiations
the agent of the insurers in certain particulars may in other
certain particulars be empowered by the insured to act for
him, so that the same person becomes now the agent of the
one, and no'v the agent for the other contracting party.' In
Sparrow v. Insurance Co. (Cir. Ct. U. S. April, 1873, not
reported) cited in 2 May, Fire Insurance, 500, the court held
it to be 'a question of fact for the jury, as to each particular
act in the negotiations, whether an agent who may be acting
now for the company and now for the insured was in fact
acting for the one of the other; and the responsibility for
each particular act or declaration would rest with that party
for whom the agent acted in the matter, and under whose direction and control, as to that particular matter, and under
whose direction and control,· as to that particular matter, he
might be.' Such an agent is not necessarily the agent of
the insurer in every act, because he may be directed in a particular matter by the insured, when, of-course, he is the agent
pro hac vice for the insurer. But where such an agent, by
his advice, opinion, or otherwise, acting within the general
sphere of his duty, leads, directs, or controls the assured, he
is the company's agent, and they are bound by his acts and
their results. 2 May, Fire Ins. 500."
It will be remembered that in the instant case action was
first brought upon the alleged parol contract between plaintiff and Bristow and that no policy. was ever issued and that
the action here brought is founded upon the negligence of
Bristow in not procuring and delivering to plaintiff a policy..
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The case of Sargent v. National Fire Ins. Co., 86 N. Y. 626
is quite strong and very similar to instant case. Munger
was general agent for defendant and other companies. He
was accustomed to place plaintiff's insurance for him. On
the occasion in question plaintiff came to Munger and asked
him to insure certain property for him and to keep it insured,.
allowing him to place it in a company of his, Munger's choice.
Munger secured a policy in the defendant company covering
this property for one· year. At the expiration of the year he
failed to renew the policy. Plaintiff did not ask him about it
as it was customary for 1\funger to look after such renewals.
The loss followed and thereupon plaintiff filed suit against
the defendant company upon the ground that its agent, Munger, had failed to renew his, the plaintiff's policy. Held:
that in this capacity Munger was the agent of the plaintiff
and his neg·ligence was not attributable to the company but
to the plaintiff for whom he· was acting·.
It will be noted how siinilar this is to the instant case,.
the only difference being that in this case the negligence of
the agent which was attempted to be imputed to the company occurred after the expiration of the written policy
while that alleged in the instant case occurred prior to the
issuance of the same. The controlling principles of these
two cases are almost identical. In the Sargent case the
agent had agreed to insure and keep insured the property
in question. In the case at bar the alleged agreement was
to place the insurance. In each case the assured, as he
was accustomed to do, left the policy in the possession of
the agent and in each case it 'vas the fact that such agent
retained possession of the policies which mislead the plaintiff into thinking that he was covered when in truth no policy
had been issued. In the Sargent case this negligence of
the agent in not procuring and delivering a policy was made
to fall upon his principal quoad acts connected with the policy,
the assured.
The case of Ifarrison v. Hartford Fire Ins. Co., 30 Fed.
892, early defined the doctrine of the federal courts upon
this question. Here the plaintiff applied to the agent of
the defendant company-who does not appear to have represented any other cornpany-for insurance on his house.
The policy was delivered to the agent and at the request of
the plaintiff such agent locked it in his safe for safe-keeping. The plaintiff asked the ag·ent as to the vacancy permit
and was informed that it was thirty days. Shortly after,
the fire occurred and upon production of the policy it appeared that the vacancy permit had been but ten days. Insurer denied liability and plaintiff brought suit for reforma-
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tion on the grounds that the ag·ent 's neglig·ence or fraud had
misled him. The court held, however, that where a party
to whom a policy of fire insurance upon a building had been
issued, deposited it with the agent of the insured for safekeeping, and afterwa1~ds asked such agent how long the premises might remain vacant without violating the policy, and
was told thirty days, \vhereas in fact the policy provided that
it should be void if the premises remained vacant for more
than ten days, and a loss afterwards occurred, when the
premises had been vacant for more than ten days, that the
assured had made the party with whom he deposited the
policy his own agent; that his misstatement constitutes no
ground for reforming the policy, and that the insurer is
not liable.
The Court on page 863 says :
''If he made such an answer to the complainant's inquiry,
of course it was an erroneous answer, and it may have misled the con1plainant, but if the complainant was misled by
that statement he was misled by his own agent (to whom he
had intrusted the policy for safe-keeping) as to the contents
·
of the policy.''
See also the recent case of Struble v. National L. Ins. Co.,
252 Mich. 566, holding that an insurance agent may act as
depository for the insured's policies and in so doing that he
acts as insured's agent.
The reasoning of all of the foregoing· authorities is as
sound as it is just. The basis for both of these decisions is
merely this, that where a person has, by his own action or
series of actions created a relationship with the agent of
an insurance company aR a result of which a situation arises
whereby either the insurer of the assured must suffer, that
as to this relationship, the agent is the agent of the assured
and not of the insurer and the loss must fall on the former.
The situation here presented is, of anything stronger
than any of those above presented. The testimony clearly
shows that the plaintiffs had, over a long period of time,
been accustomed to allowing their policies of insurance to
remain in Bristo,v's posse&sion frO'Jn the time that they wet·e
delivered to BriHtow. The evidence further shows that the
plaintiffs had frequently allowed Bristow to cover their
property risks in companies of his choosing. Naturally such
a custom had led the plaintiffs into the habit of merely asking Bristow to cover certain property for such and such an
an1ount either in a con1pany of their or his choice and then
making no further inquiries as. to the policy possession and
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;considering their property covered. It is further clear that
such was the situation in the instant case. Had the plaintiffs demanded their policy during the two months betwe~n
the date of the alleged contract of insurance and the loss,
such demand would have immediately brought the matter
.to a head and either Bristow would have had to deliver a
policy in the defendant company or insure the property elsewhere. It was the failure of the assured to demand his policy, which failure was brought about by a custom inaugurated by the plaintiff behveen himself and Bristow, which
caused the loss.
Bristow was, therefore, clearly acting in the capacity of
agent for the plaintiffs in his failure to deliver the policy in
que·stion and any negligence on his part in such failure to
deliver is imputable only to plaintiffs. It is well established
that where one of two innocent parties must suffer for the
wrong of a third, he must suffer who first put it into the
power of such third person to commit the wrong. This rule
is especially applicable to just such a case as th~t here pre·
sented. Fame Ins. Co. v. Mann, 4 Ill. App. 485. ·
It is, therefore, earnestly submitted that if there was negligence upon the part of Bristow in failure to deliver to the
assured the policy contemplated that such negligence is imputable only to the assured and any action for damages as
a result thereof can be brought only against Bristow either
as an individual or as their agent-not as the agent of the
defendant company.

IMPROPER COSTS.
It is further submitted that the Circuit Court of South-ampton County erred in assessing· against the defendant
.the costs incurred in the Chancery suit herein. Upon the
defendant's initial denial .of liability counsel for plaintiff
elected to enforce the remedy which he considered available
in a court of chancery. The defendant thereupon filed a demurrer which questioned both the remedy and forum, and the
court sustained the demurrer as to both of these grounds and
the cause was thereupon removed from the chancery docket.
·It would, under these circumstances, seem a great injustice to
saddle the defendant with the costs which occurred as theresult of the plaintiffs' improper election . as to forum and
remedy in bringing the chancery suit.
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SUMMARY.
From the above discussion and the evidence adduced at the
trial it is submitted that the following conclusions must be
reached:
.
(1) In Virginia a parol contract of insurance is, except
under exceptional circumstance-s, void after ~ period of thirty
days.
(2) :The situation here presented is not exceptional ~d ·
· hence this parol contract was void after thirty days from
its inception and was, therefore, void and unenforceable at
the time of the loss.
(3) This being a parol contract of present insurance any
remedy which the assured might claim must, as a matter of
course, be under such ·contract and no right of action lies
for breach of contract by the agency to deliver the policy because:
(a) This was a pure and simple oral contract of present
insurance intended to take effect eo insta~Ytti and to cover
the property until a written policy should be issued.
(b) Such a contraet of oral insurance must be strictly distinguished from an oral contract to insure which is a contract to deliver a policy at some fixed date or indeterminate
future date, at which date the insurance should become effective.
(c) The remedy available under this first class of con_tracts is an action on the oral contract of insurance while
the remedy under class hvo is either a suit in specific performance demanding the issuance of the policy or else an
action in damages for breach of contract to deliver the policy.
(d) Under the first class of contracts above referred to
no action lies for damages for failure to deliver a written
contract.
(4) Under the custom existing behveen the agency and
the plaintiff whereby the agency kept up all of plaintiff's
insurance and held all the plaintiff's policies, such agency was,
as to the procurement of the policy in question, and the delivery of the same, the agent of the plaintiff assured and
not of the defendant insurance company.
(5) To allow a right of action for breach of contract to
deliver a policy in a case such as is here presented, ·would
render ineffective and worthless as a precedent, the opinion
of this Honorable Court in the case of Eastern Shore Ins. Co.
v. Kella1n, supra. ·
(6) Even should the judgment of the Crcuit Court be af-

28

Supreme Court of Appeals of Virginia.

firmed, the defendants should not be taxed 'vith the costs of
the Chancery proceeding erroneously brought by the plaintiff.
And your petitioner further represents that the said final
judgment is erroneous in othe1~ respects.
Your petitioner, therefore, prays that a writ or error and
supersedeas may be awarded and that the said judgment may
be reversed and annulled.
Your petitioner represents that it desires through its attorneys to state orally the reasons for reviewing the decision
complained of.
Your petitioner further represents that a copy of this petition for a writ of error was mailed to J. C. Parker,. Jr..,
Counsel in the trial court and attorney for W. A. Jones and
J. J. Jones, partners trading as South Quay Peanut Company, on the 9th day of October, 1934.
NATIONAL LIBERTY INS.URANOE COMPANY
OF A~1:ERICA,
By Counsel,.
ALEXANDER H. SANDS,
ALEXANDER H. SANDS, JR.,.
Counsel.
We, Alexander H. Sands and Alexander H. Sands, Jr., attorneys, practicing in the Supreme Court of Appeals of Vir~
ginia, hereby certify that in our opinion there is error in the
judgment complained of in the foregoing petition, for which
the same should be reversed in the .Supreme Court of Appeals ..
ALEXANDER H. SANDS,
ALEXANDER H. S.A.ND.S, JR.
Oct. 30, 1934.
Writ of Error and Su.persedeas. Bond $2,000.00.

LOIDS S. EPES..
Received October 31,

1934~

M:. B. W A TITS, Clerk..
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RECORD
Virginia:
Pleas before the Circuit Court of Southampton County,
at the Court House thereof, on the 12th day of July, 1934.
page 2 }

Be it remembered, that heretofore, to-wit: on the
1st day of January, 1934, came the plaintiffs, by
their attorney, and filed their Bill in Chancery, which is in
the words and figures following:
W. A. Jones & J. J. Jones, Partners trading as the South
Quay Peanut Company,

v.
National Liberty Insurance Con1pany of America, a corporation.
BILL.
To the Ron. James L. McLcn1ore, Judge of the Circuit
Court of Southampton County :
The bill of the plaintiffs, W. A. Jones, of Nansemond
County, Virginia, and J. J. Jones, of Franklin, Virginia, partners trading as .South Quay Peanut Oompany, respectfully
shows unto Your Honor the following case :
1. The National Liberty Insurance Company of America,
a corporation, in the latter part of May or the early part of
June, 1933, the exact date being unknown to your plaintiffs,
in Franklin, Virginia did insure the plaintiffs, in considera-:
tion of FIFTY-NINE & 25/100 DOLLARS ($59.25) premium,
that is to say, THIRTY-NINE & 50/100 DOLLARS ($39.50)
for each ONE THOUSAND DOLLARS ($1,000.00) of insur:.
ance, for the term of one year beginning at the date hereinabove mentioned, against all loss and damage by fire to
the amount of ONE THOUSAND FIVE HUNDRED DOLLARS ($1,500.00) to certain peanuts owned by the
page 3 } plaintiffs 'vhile the same 'vere located and contained
in their factory building in Nansemond County,
Virginia, near the village of South Quay.
2. The said contract of insurance was n1ade by W. 0. Bristow, Agent in Franklin, Virginia, for the said insurance company, having then and there the authority and power to make

-----
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contracts of insurance on behalf of the said insurance company, and by said contract it was agreed by the said Agent
that he would extend credit to the plaintiffs for the payment
of the said premium and would become responsible to the
said insurance company for the payment to it of the said
premium, less his commissions ; and by the said contract the
said insurance company, by its said Agent, agreed to issue
and del~ver to the plaintiffs forthwith, its policy incorporating·
the terms and conditions of the said contract in the form required by the statutes of this State.
3. The said insurance company, although requested by the
plaintiffs to issue and deliver the said policy in accordance
with the said contract, has not done so, and refuses to do so.
4. The plaintiffs have tendered to the said insurance company the amount of the said premium, which tender was refused by the said insurance company; and the plaintiffs now
tender the payment of the said premium to this Court.
5. On the -17th day of July, 1933, while the contract of insurance was in force and while the peanuts were
page 4 ~ in the said building, the said peanuts were totally destroyed by fire, and the resulting loss and damage
to the plaintiffs was in excess of ONE· THOUSAND FIVE
HUNDRED DOLLARS ( $1,500.00) ; and th~ plaintiffs aver
that thereupon the said insurance c.01npany became indebted
to them, by virtue of the contract above set out, in the slUn
of ONE THOUSAND FIVE HUNDRED DOLLARS
{$1,500.00).
· 6. The plaintiffs have performed all the conditions of the
policy which ':vould have been issued and delivered if the
contract aforesaid had been performed by the said insurance
company, and have violated none of the prohibitions o£ the
said policy.
· 7. In consideration of the premises, and forasmuch as
the plaintiffs are without remedy save in a court of equity
where matters of this kind are only and properly cognizable,
your plaintiffs pray:
(1) That the said National Liberty Insurance Company of
Atnerica be made a party defendant tp this bill, and may answer the same, but not under oath.
(2) That a decree be entered against the said insurance
company requiring it to issue and deliver to the plaintiffs
the policy hereinabove specified; and requiring the said insurance company to pay to the plaintiffs the said ~urn of .
ONE THOUSAND FIVE HUNDR.ED DOLLARS ($1,500.00), with interest thereon from the 17th day of July,
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1933, and the costs of this action, less the amount of the said
premium.
.
(3) That in case .of the said insurance company's
page 5} default in the payment of the said sums to the
plaintiffs, a judgment may be entered against the
said insurance company for the said sums.
(4) That all such other things be ordered and one as may
be necessary for the complete disposition of this cause; and
for such other relief, both general and special, as to equity
may seem meet and the nature of the case may require.
·
And your plaintiffs will ever pray, etc.
W. A. JONES AND J. J. JONES,
partners trading as South Quay
Peanut Company
By JOHN C. PARKER, JR., Attorney.

JOHN C. P .ARKER, J&
Franklin, Virginia
Counsel for plaintiffs.
page 6 }

And at another day, to-wit: In the Circuit Court
of Southampton County on the 20th day of March,

1934.

W. A. Jones & J. J. Jones, Partners trading as South Quay
Peanut Company.
·

v.
National Liberty Insurance Company of .America, a corpora·
tion.
.AMENDMENT. TO BILL OF COMPLAINT.
To the Hon. James L. McLemore, Judge of the Circuit
Court of Southampton County:
The plaintiffs above named respectfully ask permission
of the Court to amend the Bill of Complaint heretofore fil~d
in this case as follows:
Paragraph 1 as set out in the ·said Bill of Complaint to be
amended to read as follows:
1. The National Liberty Insurance· Company of America,
a corporation, on a certain day of May, 1933, previous to the
25th day thereof, to-wit, on or about the 19th day of May,
1933, the exact date being unknown to your plaintiffs, in
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Franklin, Virginia, did insure the plaintiffs, in consideration of FIFTY-NINE & 25/100 DOLLARS ($59.25) premium,
that is to say, THIRTY-NINE & 50/100 DOLLARS ($39'.40)
for each ONE THOUSAND DOLLARS ($1,000.00) of insurance, for the te-rm of one year beginning at the
page 7 date hereinabove mentioned, against all loss and
,
damage by :fire to the amount of ONE THOUSAND
FIVE HUNDRED DOLLARS ($1,500.00) to certain peanuts
owned by the plaintiffs while the same were located and contained in their factory building in N ansemond County, Virginia, near the village of South Quay.
All other provisions of the said Bill of Complaint to remain as originally written and filed.
And your plaintiffs will ever pray, etc.

t

W. A. JONES AND J. J. JONES,
partners trading as South Quay
Peanut Company
By JOHN C. PARKER, JR., Attorney.

JOHN C. PARKER, JR..
Franklin, Virginia
Counsel for plaintiffs~
~t\.nd at this same day, to-wit:
In the Circuit
Court of Southampton County, on the 20th day of
March, 1934.
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~

W. A. Jonas & J. J. Jones, Partners trading as South Quay
Peanut Company.

v.

National Liberty Insurance Company of America, a corporation.
DEMURRER~

T.he defendant demurs to the Bill filed in this suit and for
cause of demurrer says that said Bill is not sufficient in law
because:
1. The Bill shows on its face that the relief prayed for is
grounded upon a parol contract of insurance entered into
more than thirty days before the alleged loss and, therefore,
contrary to the statutory provisions made and provided
governing such contracts of fire insurance, namely, the regulations of fire insurance companies as found in Sections 4178,
4180, 4229 and 4311 of the Code of 1919, Acts of Assembly
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1928, page 1115, Chapter 433, and Acts of Assembly 1928,
page 765, Chap. 256, Sec. Six.
2. Under the Statutes of Virginia made and provided
governing and controlling the standard insurance policy ~nd
the rights and limitations of a fire insurance company thereunder, the defendant was not authorized or perpage 9 ~ mitted to enter into or to become bound by a contract of insurance such as that plead and relied
upon in the Bill of Complaint.
·
3. That under the allegations of the· Bill the plaintiffs fail
to set out a case entitling· them to relief against this defendant
in a court of Equity or Law.
4. That if the plaintiffs have any right as a matter of law
to recover against the defendant, such right or claim under
the facts set out in the Bill should have been sought in a Court
of Law.

ALEXANDER H. SANDS
&

ALEXANDER H. SANDS, Jn.
p; d.
page 10
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And at another day, to-wit: In the Circuit
Court of Southa1npton County on the lOth day of

May, 1934.
W. A. Jones & J. J. Jones, Partners trading as South Quay
Peanut Company.

v.
National Liberty Insurance Company of America, a corporation.
DECREE AND ORDER.
This day came the parties by counsel, and the plaintiffs
offered an ame:p.dment to their bill of complaint, which amendInent is hereby filed.
And thereupon the defendant offered its demurrer to the
bill of complaint and amendement thereto, which demurrer is
hereby filed; and said demurrer was argued by counsel._
' It appearing to the court that the said demurrer, as to the
grounds thereof stated in paragraphs ONE (1) and TWO
(2) therein, the effect of 'vhich grounds is that at the time of
the loss by fire the contract of insurance alleged in the bill
had expired, and was not in existence, and 'vas not enforceable, should be sustained, because of the fact, admitted in the
said bill and amendment thereto, that no policy of insurance
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was issued within thirty (30) days after the making of the
said contract of insurance, the court doth hereby decree that
as to said grounds the demurrer is sustained; to which action
of the court the plaintiffs except.
page 11 ~ And it appearing to the court that the said bill
and amendment thereto state a case of a type
ordinarily cognizable in a court of equity, and that if the
specific relief prayed for in the said bill and amendment there-·
to cannot be granted by equity on account of the peculiar
facts alleged therein, the court nevertheless has the power
to grant general relief and .to transfer the case to the common la'v side of the court, the court doth therefore overrule
the said demurred as to the grounds thereof stated in paragraphs THREE (3) -and FOUR (4) therein; to which action
of the court the defendant excepts.
And the court being of opinion that. the said bill and
amended bill allege a case under which the plaintiffs are
entitled to a right of action against the defendant for damages for the breach of its contract to issue a policy of insurance, the court doth hereby order that this case be transfered
to the common law side of this court, and that the plaintifft:l
have leave so to change or amend their pleadings as may
be necessary to conform them to the proper practice, and
that after the pleadings have been so changed and amended,
the case shall be placed by the clerk of this court on the proper
docket of this court and proceeded with and determined upon
such amended pleadings, the defendant being given a reasonable time after such transfer in which to prepare the case
for trial; to which action of the court the defendant excepts.
page 12
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And at another day, to-wit: On the 25th day
of May, 1934, there was filed in the Clerk's Office
of said Court a Notice of Motion for judgment, which notice
is in the words and figures following, to-wit:

W. A. Jones & J. J. Jones, Partners trading as South Quay
Peanut Company.
'V.

National Liberty Insuranc-e Company of America, a corporation.
NOTICE OF MOTION FOR JUDGJ\IlENT.

(BY WAY OF AMENDED PLEADING)
To National Liberty Insurance Con1pany of America, a
corporation:
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Take notice that on the 26th day of June, 1934, at the Courthouse of the Circuit Court of Southampton County, Virginia,
in Courtland, Virginia, at 10 :00 A. M. or as soon thereafter
as they may be heard, the undersigned W . .A. Jones and J. J.
Jones, partners trading as South Quay Peanut Company,
will move the said court for judgment against you in the
sum of ONE THOUSAND FIVE HUNDRED DOLLARS
($1,500.00), with interest. thereon from the 17th day of July,
1933, and the costs of this action as well as the costs of the
suit in chancery heretofore exhibited by the undersigned
against you, (less the amount of $59.25), which is due by you
to the undersigned on account of the following facts:
1. On a certain day of May, 1933, previous to
page 13 } the 25th day thereof, to-wit, on or about the 19th
·
day of May, 1933, the exact date being unknown
to the undersigned, in Franklin, Virginia, the National Liberty
Insurance Company of America, by and through i~s agent,
W. 0. Bristow, having then and there the authority and
power to do the things hereinafter mentioned, and acting then
and there within the scope of his said authority and power,
did insure the undersigned, in consideration of FIFTYNINE & 25/100 DOLLARS ($59.25) premium, that is to say
THIRTY-NINE & 50/100 DOLLARS ($39.50) for each ONE
THOUSAND DOLLARS ($1,000.00) of insurance, for the
term of one year beginning at the date hereinabove mentioned,
against all loss and damage by fire to the amount of ONE
THOUSAND FIVE HUNDRED DOLLARS ($1,500.00) to
certain peanuts owned by the undersigned ·while the same
were located and contained in their factory building in
Nansemond County, Virginia, near the village of South Quay,
and did. agree to extend credit to the undersigned for the pay.
ment of the said premium, and did agree to issue and deliver
to the undersigned forthwith its written policy or contract
of insurance incorporating the terms and conditions of the
said agreement in the form required by the statutes of this
State.
2. On the 17th day of July, 1933, while the said contract
of insurance was in force, and while the said peanuts were
in the said building, the said peanuts were totally destroyed
by fire_, and the resulting loss and damage to the undersigned
was in excess of ONE THOUS...t.\.ND FIVE HUNDRED DOLLARS ($1,500.00).
3. The undersigned have tendered to you the amount of
the said premium, which tender ·was refused by
page 14 ~ you; and the undersigned now tender the payment of the said premium to this court.
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4. The undersigned have performed all of the conditions
of the policy which would have been issued and delivered if
the contract aforesaid had been performed by you, and have
violated none of the prohibitions of the said policy.
5. In violation and in breach of the said agreement, you
failed to issue and deliver to the undersigned your policy or
written contract of insurance, and although requested by the
undersigned to issue and deliver the said policy in accordance with the said agreen1ent, you have not done so, andrefuse to do so.
6. In violation and in breach of the said ag·rccmen.t, you
have failed to pay to the· undersig'Iled the said amount of insurance and, although requested by the undersigned to pay
the said amount of insurance in accordance with the contract,
you have not done so, and refuse to do so.
7. Whereby the undersigned have been damaged to the
extent of., and hereby claim damages in the amount of, ONE
THOUSAND FIVE HUNDRED DOLI.~ARS ($1,500.00),
with interest thereon from the 17th day of July, 1933, and
with costs. of this action as well as the costs of the suit in
chancery heretof~re exhibited by the undersigned against
you, (less the amount of $59.25), and will move the said court
for judgment against you for the said damages at the time
and place l1ereinabove set forth.
page 15

~

Respectfully,
W. A. JOJ.\TES AND J. J. JONES,
partners trading as South Quay
Peanut Company
By JOHN C. P ARI(ER, JR., Attorney..

JOHN C. PA.RKER, Jn ..
Franklin, Virginia
Oounsel for plaintiffs..
page 16
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And at another day, to-wit: In the Circuit
Court of Southampton County, on the 26th day of
June, 1934.

W. A. Jones & J. J. Jones,. Partners trading as South Quay
Peanut Company.

v.
National Liberty Insurance Company of America, a corporationw
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GROUNDS OF DEFENSE.
As grounds of defense in the above entitled action at law
the defendant ·will rely upon the following and such additional defenses as it may hereafter be advised to make to be
made with permission of the court:
1. The defendant denies the existence of any contract of
insurance with the plaintiff as is alleged in said notice of
motion.
2. The defendant denies that the Agent mentioned in thJ
notice of motion was authorized to enter into the contract
of insurance alleged in the notice of motion; that if there
was any contract of insurance entered into between the plaintiff and the agent mentioned in the notice of motion, namely,
W. 0. Bristo,v, the plaintiff would not be entitled to recover
thereon for any loss sustained by fire as is in said notice of
1notion mentioned because said Bristow at the
page 17 ~ tilne was likewise acting as agent for the plaintiff,
and the said plaintiff was charged with and responsible .for the negligence of the said W. 0. Bristow in not
issuing a policy of insurance if such was demanded by the
plaintiff as is alleged in said notice of motion.
.
3. That the said alleg·ed contract of insurance was vague
Rnd indefinite and not enforceable.
4. That the plaintiff was not the sole and unconditional
owner of the property alleged to have been insured.
5. That if the plaintiff is entitled to any recovery it is not
entitled to recovery for the amount alleged to be due and
payable in the notice of n1otion.
Respectfully,
NATIONAL LIBERTY INSURANCE CO. OF AM.,
By Counsel
ALEXANDER H. SANDS, p. d.
page 18 ~

And at another day, to-wit: In the Circuit
Court of Southampton County, on the 12th dny
of July, 1934.

W. A. Jones & J. J. Jones, Partners trading as South Quay.
Peanut Company.

v.
National Liberty Insurance Company of America, a
tion.

corpora~

·
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ORDER.
This day came the parties, by. their attorneys, the defendant pleading the general issue and filing its grounds of defense upon request of the plaintiffs : and neither party desiring a jury, the Court proceeded to hear and determine the
case.
. And the Court after hearing· the evidence and argument
of counsel upon mature consideration doth, for reasons
stated in writing and this day filed, find in favor of the
plaintiffs and awa~d judgment against the defendant for
the sum of Fourteen Hundred and Forty and 75j100
($1,440.75) Dollars, with interest thereon from the 17th day
of September, 1933, until paid, and their costs in this behalf
expended, including the costs incurred on· the chancery side
of the Court. To which action of the Court in so finding for
the plaintiff and in a'varding judgment in their behalf against
the defendant, the defendant, by counsel excepted.
page 19 ~ And the defendant, by its attorneys, signifying
its intention to appeal from this order, execution
thereunder is suspended for a period of ninety ~ays upon
condition that 'vithin fifteen days from the date hereof ihe
defendant, or someone for it, will execute. before the Clerk
of this Court a suspending bond in the penalty of $2,000.00
with security to be approved by the Clerk and conditioned
and payable according to law.
page 20
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In the Circuit Court of Southampton County,
Virginia.

W. A. Jones & J. J. Jones, Partners trading as South Quay
Peanut Company.

v.
National Liberty Insurance Company of America, a corporation.
·

RECORD.
·. Stenographic report of testimony and other incidents of
the trial of the case of W. A. Jones and J. J. Jones, partners
trading as South Quay Peanut Company v. National Liberty
Insurance Company of America a Corporation, before Hon.
James L. McLemore, Judge, without a jury, a jury having
l;leen waived by agreement of counsel for plaintiff and defendant, in the Circuit Court of Southampton County Virginia, at Courtland, Virginia, on June· 26, 1934, where' were
present John C. P'arker, Jr., for the plaintiffs and 1\Iessrs.
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Alexander H. Sands and Alexander H. Sands, Jr.,' for the
defendant.
BE tT REMEMBERED that the plaintiffs, to maintain the
issue on their part, read, by agreement of counsel, the following testimony, which testimony was taken through depositions before F. C. Tilghman, a notary public, at
page 21 ~ the office of John C. Parker, Jr., Franklin, Virginia, on February 20, 1934, this suit at that time
being upon the chancery docket and the depositions being
taken at that date by (!Onsent previous to hearing upon the
demurrer which resulted in the transfer of this case to the
common law side of the court.
NOTE : The testimony above referred to is concluded on
page 145, the additional testimony following having been introduced this 26th day of J nne, 1934.
page 22
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JOSEPH J. JONES,
being first duly sworn, testified on behalf of the
plaintiff as follows:

Examined bv Mr. Parker:
Q. What is your name and where do you live f
A. Joseph John Jones, Franklin.
Q. Who are the partners composing the firm of South
Quay Peanut Company!
A. W. A. and J. J. Jones.
. Q. W. A. Jones is what kin to you f
A. Father.
Q. "\Vho owns the peanuts that were burned in this loss
involved in this suit Y
·
A. South Quay Peanut Company.
Q. Tell me about the agreement made by you for the insurance of these peanuts Y
A. I called up G. E. Pillow and told him to give me $1,500
insurance on Peanuts in the factory.
Q. How did you call him 7
A. Over _the phone.
Q. Where 'vere you f
A. At home.
Q. Where was heY ·
A. Home.
Q. At his home you mean?
A. His home, and he said he would put it in N a tiona! Liberty.
Q. What time of day was it you called?
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page 23 ~

A. Seven o'clock at night.
Q. Did you specify the amount Y

Yes.
Did he understand and agree to the amount 1
Yes.
Did you tell him where the peanuts were t
·Yes.
Q. Where ~.ere they f
A. In the factory.
Q. To whom does that factory belong!
A. W. A. and J. J. Jones.
Q.. Where is it 7
.A.. Nansemond County.
Q. How far from Franklin f
A. About four miles.
Q. Who owned the peanuts T
A. W. A. and J. J. Jones.
Q. Did you tell ~ir. Pillow you were the ownersf
A. Yes.
Q. Did you tell Mr. Pillow what time you wanted the insurance to start?
A. Yes, wanted it to start that night when I called him
up at seven o'clock.
Q. What did he sayf
A. ''All right.''
Q. Did you specify the National Liberty as the
page 24 ~ company to put it in, or did he t
A. He.
Q. Did he specify the rate or premium that you were to
pay for this insurance 1
A. The rate or premium-no.
Q. · You say no, he did not Y
A. No.
Q. Did you kno'v the rate for this type of insurance in
that building?
A~ Yes.
Q. How did you know tl1u t f
A. Because I have taken it out with 1\ianry.
Q. Do you mean yon had other insurance on peanuts in that
buildingT
A. Yes, with Manry.
Q. W. L. Manry and Sons of Courtland who are insurance
agents in this section?
A. Yes.
· Q. On what date did this conversation take place Y
A. It was the latter part of May or the first of June, I
would say from the 20th of May to the lOth of June.
A.
Q.
A.
Q.
A..

National Liberty Ins. Co., etc., v. W. A. Jones, etc.

•41

Q. Can you get any closer to it than that?
A. No, I really can't get any closer. That is as close as

I can get to it.
Q. Do you remember what events led up your asking for
additional insurance?
page 25 ~ .A. Because I had more peanuts in there to be
covered.
Q. Where are your records showing when you bought these
additional peanuts~
A. Burned up.
Q. Burned up in this ~arne factory fire?·
A. Yes.
Q. Have you any records or memoranda that would enable
you to come closer to the date on 'vhich this conversation
took place?
A. I have not.
.
Q. Was anything said between you and Mr. Pillow about
when the policy 'vas to be written?
A. I told him I wanted it that night, put on it that night
when I called him up and he said he would do it. ·
Q. I mean about when the policy was actually to be written 1 Was there anything said between you and him about
when the policy would be actually written Y
. A. He said it would be in effect just as soon as I called
hhn up-g·o in effect.
Q. Vias anything said between you and him about what
was to be done with the policy when it was issued?
A. No.
Q. flow· long have you been taking out insurance on the
property of yourself and your father with Mr. Bristow as
agent?
A. I have been taking it ever since I have had
page 26 ~ it, since I was twenty-one years old, about seven
years.
Q. What was your custom with Mr. Pillow about the placing or disposing or delivery of policies he wrote with you
on your property Y
A. He kept them all.
Q. Where?
A. In his office.
Q. At whose request 'vas this 1
A.. Dad's and mine.
Q. How long had that custom been going on?
A. Ever since I have had any dealings in insurance.
Q. What was your understanding when you had this conversation with Mr. Pillow about what he would do with the
policy when. he issued it?
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A. He said he would keep it.
Q. Where?
A. In his office.
Q. In accordance with the custom that had existed up to
that tin1 e Y
A. Yes.
Q. With whom did you transact your fire insurance business at Bristow's ag~ncy1
A. G. E. Pillow.
Q. \Vhen 'vas it your understanding that he was going to
issue the policy itself, the written policy?
A. Right away.
·
page 27 ~ Q. Was anything said between Y9U and Mr.
Pillow on that occasion about when you would pay
the premium on this policy T
A. No, sir.
- Q. What was your custom with J.\!Ir. Pillow about the payment of premium on your insurance?
· A. He always came out and got the premium when it was
due. Sometimes he came in sixty days mostly. If he didn't
get it all he got part. If I wasn't able to pay him I paid him
.part.
Q. At the time you made this contract with him for insur·ance on your peanuts did you then owe him pre1niums on
other insurance?
·
A. It seems like I owed hun about half a premium for
liability on the truck, I think, the best I remmnber.
Q. Did he send you reg·ular monthly statements of the
premiums that you owed him T
A. No, he just came by when it was due and we always
paid him.
Q. Was any policy ever issued that you know of covering
this insurance on peanuts that you agreed with Mr. Pillow
for?
A. I thought there was one issued.
Q. You thought so up until what time?
A. Until July 17th, the afternoon after the fire .
.Q. Aild that was the first time that you found out that
there was no policy issued on that?
A. The first time I found out.
Q. What did you think until then?
page 28 ~ A. I thought I had that policy for $1,500 on the
peanuts.
Q. Where did you think it was¥
A. IIap Pillow's G. E. Pillow's office.
Q. So far as you know now, has any policy ever actual1y
been written to cover that riskY
·
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.A. Has any policy Y
.
Q. Has any written policy ever actually been made out to
cover that risk 7
A. Not as I know of.
Q. When did the fire occur f
A. July 17th in the morning at ten o'clock.
Q. Were all the peanuts burned Y
A. ·Yes.
.
Q. Was your total loss on peanuts, after deducting the
other policies you had on it, more than $1,500 or less than
$1,500?
A. More than $1,500.
Q. Where were the peanuts when they were burned Y
.A. ~n the factory.
· Q: Did you report the fire loss to any agent of the National
Liberty?
A. Hap Pillow.
Q. WhenY
A. In the afternoon of July 17th.
Q. Did you ever sign a proof of loss for him for the Nationa! Liberty Y
page 29} A. No.·
,
Q. Did you ever ask them for proof of loss
forms?
A. Yes.
Q. I hand you what purports to be a carbon copy of a letter"
dated December 23, 1933, from you to the N a tiona! Liberty
Insurance Company and ask you if you signed the original
of tliat letter and mailed it to the National Liberty Insurance
Company!
A. Yes.
Mr. Parker: I wish to present that letter in evidence.
NOTE: This letter was marked Plaintiff's Exhibit No. ·1
and the following is a copy of it:
"John C. Parker, Jr.
Franklin, Virginia
''December 23, 1933
''National Liberty Insurance Company of America
P. 0. Box 1132, City Hall Station
New York, N. Y.
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''Gentlemen:
''In the latter part of May or the first part of June this
year, your agent, W. 0. Bristow, insured some peanuts belonging to us for $1,500. The insurance was to go into effect
from the time of agreement and he was to issue a policy in
· your company. We have never reeeived the policy and 've
are writing to request you to issue it and send it to us as
quickly as possible. The peanuts burned up July 17, 1933.
All of them burned and the loss was complete.
page 30 ~ The amount of the loss was more than $1,500.
""\Ve hereby ask you for Proof of Loss forms.
We are sending this letter registered and call your attention
to the Virginia statute which says that if you do not furnish
the form within ten days you will be deemed to have waived
the requirement for proof of loss.
''Very truly yours,
SOUTH QUAY PEANUT OOMPAN'Y
By: J. J. JONES"
(Pen notation) ''Original of this letter was mailed by me
to addressee by registered mail Dec. 2·3, 1933. This is a
carbon copy of it.

"J. J. JONES."
Q. Was it mailed by regular mail or registered mail f
A. Registered mail.
·
Q. To the address shown in that letter!
A. Yes.
Q. Have they ever sent you proof of loss forms to be
signed?
A. No, sir.
Q. Did you receive a letter refusing to send the proofs of
lossY
A. Yes.
·
Q. I hand you what purports to be a carbon copy of a letter from Alexander H. Sands, attorney for the N ationa!
.
Liberty Insurance Company, to you dated Depage 31 r cember 29, 1933, and ask you if you received the
original of that letter Y
A. Yes, sir.

1\fr. Parker: I wish to :file that letter in evidence.
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NOTE: The letter was marked plaintiff's Exhibit No. 2
and the following is a copy of it.
''Alexander H. Sands
Richmond, Vir~inia
''December 29, 1933.

"Attention: Mr. J. J. Jones.
South Quay Peanut Co.,
Jl.,ranklin, Va.
''Gentlemen:
''The N ationa] Liberty Insurance Company of America
have advised me that they have received a letter from you
bearing date December 23, 1933, written on the stationery of
John C. Parker, Jr., Esq., of Ftanklin, Virginia, in which
you request forms for Proof of Loss, and carrying a further
request that it issue and send you as quickly as possible an
Insurance Policy in the amount of $1,500.00 to cover the loss
of peanuts which you state were burned on July 17th, last.
"I have also received fron1 the National Liberty Insurance
Cornpany Subpoena in Chancery which carries notice that
the firm of W. A. Jones and J. J. Jones, Partners trading
as South Quay Peanut Company, have instituted a chancery
suit against it in the Circuit Court of Southan1pton County
which I presume concerns the same matter.
page 32 ~ ''I an1 further advised that through 1\fr. C. T.
Lloyd, State Agent of the National Liberty Insurance Company here, that on December 26th Mr. J. J. Jones,
of your firm, tendered to 1\tJ:r. W. 0. Bristow, of Franklin,
who formerly represented the National Liberty at Franklin,
the sum of $59.25, such being tendered, as I understand, as
the amount of preiniuJn which would have been due upon a
policy for $1,500.00 as of May or June of this year if such had
been duly or actually issued. I am informed that 1\tJ:r. Bristow declined to accept the sum so tendered.
"In connection further with this matter I wrote to your
attorney 1\tir. Parker in October, last, when this matter was
then brought to 1ny attention, that it 'vas the opinion of the
inte1ested company that it was in no way liable for the regrettable loss suffered by you, in which position fr(nn the
facts submitted I concur. Under the circumstances I see no
obligation upon the company concerned to either accept the
belated tender of premium or to f_urnish Proofs of Loss 'in a
matter in which they are in no wise concerned. It is need-
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less to sav that the company so viewing the matter declines
to comply with your request to furnish the policy of insurance as r_equested.
·
Yours very truly,

ALEXANDER II. SANDS.
AHS :SC- Copies to:
John C. Parker, Jr., Esq.,.
W. 0. Bristow, Esq.,
0. T. Lloyd, Esq."
page 33

~

By Mr. Parker:
Q. Did you make an additional report to the · ·
National Liberty Insurance Company concerning the .details
of your loss?
· A. Yes.
Q. I hand you what purports to be a carbon copy of a
letter from South Quay Peanut Company to National Liberty
Insurance Company dated December 30, 19:33, and ask you
if you signed and mailed the original of that letter?
A. Yes.
l.

Mr. Parker:
dence.
\

I wish to submit this carbon copy in evi-

\. NOTE: This paper w·as marked plaintiff's Exhibit No. 3
and the following is a copy thereof:
'~John C. Parker, Jr.
Franklin, Virginia.

''Dec. 30, 1933.
~'National

Lib"erty Insurance Company of America,

P. 0. Box 1132, City Hall

S~ation,

New York, N.Y.
'.';Gentlemen:
·"In compliance of the Standard Fire Policy clause entitled
in Case of Loss'' we give you the following
i.Dformation concerning our peanuts which were destroyed by
fire July 17, 1933, while they· were insured by you:
''A complete inventory of the destroyed property, all of
which was completely destroyed, showing the quantity and
'·~Requirements
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~ost

of each article and the amount claimed thereon is as
follows:

page 34 } '' 350 bags, 112 lbs. ea., Ex large peanuts at 5%c
lb. . ........... '..................... $2,058.00
300 Bags, 115lbs. ea., #1 peanuts at 5c lb........... 1,725.00.
25 Bags, 100 lbs. ea., ·#2 peanuts at 4c lb. . . . . . . . . 100.0()
240 Bags, 90 lbs. ea., Farmers peanuts at 21M c. lb. . . 486.00
''The first three items were cleaned stock and the figures
given for them represent the value and loss at the time of
the fire. The last item was farmers stock and the figures given
for it represent the cost price.
''We have already requested you, by registered mail, to
send us forms· for such' proof of loss as may be required.
Very truly yours,
SOUTH QUAY PEANUT COMPANY~
·
..
By J. J. JON.lliS."
By Mr. Parker:
Q. Was that mailed by regular mail or registered mail t
.A. Registered. ·
Q. To the address shown on the letter?
.A. Yes.
Q. Has the National Liberty ever paid you this loss or
any portion of it 1
A. No, sir.
page 35}

CROSS EXAMINATION.

By Mr. Sands:
Q. Mr. ,Jones, in answer to one of the questions on direct
·examination you said that you told Mr. Pillow that you wanted
additional insurance. What other insurance did you have at
the time that you called him up?
A. I had $2,000 with L. L. Manry and Son.
Q. What company was that in, do you recall?
A. I think it was Merchants Fire & Marine. Isn't that
the name of it? I think it is.
Q. You do know you had $2,000 insurance on it at that
time?
·
A. ·Yes.
Q. You speak of the factory. Where was the factory lo~
catedY
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A. Located in the lower part of Nansemond County about
four miles ·from Franklin.
Q. Is that a public factory or your own private factoryY
A. Private factory.
Q. If you had $2,000 on those peanuts in there with Manry,
what was your idea or thought of calling up Pillow?
A. I kept an inventory on it and gave Pillow some and
gave Manry some. I divided it.
Q. Have you heen in the habit of doing that?
A. Yes,. sir. We started January 1st and the peanuts
started rising then and when they rose \Ve kept an inventory
and kept up the insurance to keep it covered.
page 36 ~ Q. In other words, yon had these peanuts stored
in your factory from January 1st or previous, 1933,
until the latter part of ~Iay when you asked for this insurance!
A. We didn't have the same peanuts. We had peanuts
stored in there all the time and we would cancel it when we
sold them and if we had more \Ve would put more insurance
on it.
Q. With reference to the Manry policy, how long had that
been running at the time you asked Mr. Pillow to put this
$1,500 on it over the phone t
A. I don't really know.
Q. You don't recollect Y
A. No, sir, I don't recollect.
Q. Do you know whether it was as long as sixty or ninety
days previous T
A . .Some of it had been running sixty or ninety days.
Whether all of it was what Manry had, I don't know.
Q. With reference to the ~Ianry policy of $2,000-A. They were separate policies.
Q. Of $1,000 each Y
A. Of $1,000 each.
Q. At the time you applied for this insurance f
A. Yes.
Q. Did those policies run for any specific period of ·time
or how Iongf
A. I generally took them out for a year and if my stock
would go down I would cancel and pay it up until
page 37 }- the time I cancelled the policy and make a new
policy \Vhen the premium became due.
Q. In other \vords, you would get a flat policy for a thousand dollars of $1,500 and then you would, as your stock varied, cancel until yon put in another batch of peanuts .and
then get out a new policy or sometimes you would just let
that policy run along f
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A. When the premiun1s can1e due I would cancel that up; if
it had been running for thirty days I would pay it for thirty
days and take out a new policy for another year.
·
Q. The two Manry policies that you have spoken of, you
are not prepared to say as to how long they were running
previous to the time you applied for this particular insurance?
A. No sir, I do not.
Q. Did they remain on there until after the fire?
A. Yes, sir.

Mr. Parker: I ·"rould like to record an objection. Further
questions in regard to insurance taken out with L. L. Manry
and Sons are objected to on the ground that they are immaterial inasmuch as the testimony shows the total loss exceeded
the amount of these policies plus the amount of the insurance
contracted for with National Liberty Insurance Company.
By Mr. Sands:
Q. So that 'vhen the fire occurred you had the two policies
with Manry besides the one that you insist you
pag·e 38 ~ had as a result of that conversation with Mr. Pillow?
A. Yes, sir.
Q. You are perfectly positive that those Manry policies
were placed previous to this binder, as you call it?
A. I didn't understand you.
Q. The policies with l\fanry you had on there when you took
·
out this insurance?
A. Yes.
Q. You have spoken, 1\{r. Jones of your having had a custom of leaving your policies when procured from Mr. Bristow's agency through :Mr. Pillow with the Bristow people. How
long had that custom been in vogue with you?
A. That has been going on ever since I can remember; since
I was large enough to know anything about insurance.
Q. Did you ever get those policies from Bristow at all?
In other words, did you and your father ever actually get
them in your possession?
A. No, sir.
Q. You never saw your policies and had not been in the
habit of seeing the policies for the seven years you were in
business 'vith your father?
A. We had just been in the peanut business for one year
prior to J an:uary 1st.
Q. You ju~t started in the peanut business when?
A. January 1st, 1933.
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·
page 39

~

Q. ·Your custom then that you speak of regarding the leaving of policies there has to do with your
former enterprise Y

A. Yes.
Q. What was that T
.
A. Automobile, accident· and life insurance and houses and
all insurance, fire insurance and life insurance.
Q. You mean your personal insurance that either you or
your father had rather than your business insurance T
A. Yes, sir.
Q. What was your business previous to January 1, 1933 Y
A. Farming.
Q. Since you have been in the peanut business had you
ph~.ced other insurance with Mr. Bristow's agency before
this?
A. Yes.
Q. Yon had procured insurance from him subsequent to
Jannary 1st, 1933, and the time you gave him this phone call
on your peanut business Y
A. Yes.
Q. What other policies had he issued to you between Jannary 1st and the latter part of ~lay or the first of June when
· you state that th~s policy w·as placed?
· A. He hadn't issued me any but he had them in his office.
Q. What?
A. He had truck insurance and insurance of the building
pertaining· to the peanut business.
Q. In other words, when you went in the peanut business
you bought an extra truck and you gave him that
page 40 ~ insurance?
· A. Liability insurance.
Q. Do you recollect when that was?
A. No, sir, I do not.
·
.
Q. And that policy he had written for you and retained f
A. He has still got it.
Q. Where did he solicit that business and how was that
insurance placed T
A. With W. A. and J. J. Jones.
Q. Was it placed by phone or placed ·by personal request
of you or your father Y
.
A. My dad.
.
Q. By your father?
A. Yes.
Q. And that policy was left with ~Ir. Bristow?
A. Yes.
Q. In reference to the building, was the building that you
speak of on which he carried the ~nsurance the factory?
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A. Yes.
Q. Was that a new building which you built for that purposeY
A. Yes.
Q. When was it erected?
A. In October or November of 1932.
Q. And was that policy placed by you or your fatherY
A. By both.
Q. Do you recollect what companies that was placed withY
A. No, sir, I do not.
page 41 ~ Q. Was it placed with the National Liberty f
A. I don't know.
Q. That policy was also left with him Y
A. Yes.
.
.
Q. Did he have an iron safe or a place to keep these policies!
A. ·Yes, sir.
Q. .And you did not have?
A. No, sir.
Q. How long have you been knowing Mr. PillowY '
A. I have known him as long as I have known anybody, I
·
imagine.
Q. Very close friends f
.A. In business.
Q. How long have you been knowing Mr. Bristow?
.A. About as long as I have anyone.
_
Q. You stated that it was your custom to increase your
insurance when your stock ran up and cancel upon payment
of premium when your stock went down. Since you had been
in the peanut business you had not had but three transactions
for the placing of insurance on peanuts, had you Y Had you;
in other words, the two policies that you got from Mr. Manry
and this policy involved here? They were the only three you
had?
.A. Yes, sir.
Q. So that no period had come about wherein you had actually cancelled Y
page 42 ~ A. Yes, I had cancelled and renewed some.
Q. Between January 1st, 1933, and the latter
part of May you had cancelled and renewed some. With what
agencies had you cancelled and renewed Y
. A. L. L. Manry.
Q. This, in fact, was the first peanut policy that had ever
been issued to you by the Bristow agency, wasn't it 7
A. Yes, sir.
Q. This was placed, you say,. by telephone conversation.
at seven o'clock in the evenin_g f
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A. Yes .
. Q. Can you tell me what cancellations you had of the Manry
policies between January 1st and this time 1
A. No, sir, I cannot tell you.
Mr. Parker: Objection in regard to the writing or cancellation of the Manry policies renewed for the reason above
assigned.

By_ Mr. Sands:
Q.. I 'vant to ask you, Mr. Jones, if you were prompted to
call your friend up at seven o'clock at night at his home to
place this additional insurance, why is it you cannot fix in
any way the date when that insurance was placed?
A. I just don't remember the date of it. My records were
burned up and I have no way in the 'vorld of :finding out.
Q. You almost doubled your insurance by that act. You
stated that you had $2,000 insurance on there at
page 43 ~ that time and you called up at seven o'clock in
the evening· and asked for additional insurance of
$1,500. Had you gotten in new peanuts t
A. Yes, sir.
Q. When?
A. The day I called him up.
Q. The day that yon called him upf
A. Yes.
Q. Who did you buy those peanuts from f
A. I can't tell you. My records burned up.
Q. Had you hauled in on that day $1,.500 worth of peanuts?
A. Yes, sir, I inventoried my stock and what I had I put
on there.
Qr I appreciate that, but you stated that you had gotten
in additional peanuts on that day. You didn't inventory and
get in your peanuts the same day, did you Y
A. I wouldn't have wanted insurance on there if I hadn't
gotten them in.
Q. Did you complete both your purchase and your inventory on the same day f
A. Yes, sir, peanuts were advancing. Peanuts doubled
themselves from the time we went in business. They were
doubling all the time. Peanuts started at one cent and along
then they were worth two and a quarter.
Q. I am not speaking about the rise- of market but .what
I asked you and what you testify to was at that time you had
acquired additional peanuts and that you had gotpage 44 ~ ten them in that day. \Vhat I wanted to ask you
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is as to \Vhether if you got in that bulk of peanuts requiring the necessity of increasing-practically doubling-your insurance, why you can't tell ·who you bought those
peanuts from Y
A. I don't know because my records were burned up.
Q. $1,500 worth of peanuts is a right good order of peanuts.
A. No, sir, it is just a small order of peanuts.
Q. How many bags Y
A. At that price, $1,500, about 650 bags.
Q. Yet you are not in position to tell me from whom you
bought those 650 bags of peanuts on that day in May or
June?
·
A. No, sir, I don't know who I bought them from. We were
buying from everybody. We were buying from trucks coming in from Carolina and from trucks coming in from Virginia.
I don't know who I bought them from.
·
Q. These trucks would drive up to your place and you would
pay them by cash on hand~
·
A. Pay them by check.
· Q. Would you know they were coming¥
A. Sometimes we did and sometimes we didn't.
Q. Did you on this occasion know that you were going to
have an inroad of peanuts that day carrying a bulk of $1,500 worth of peanuts?
A. I had bought peanuts and they were coming in that
day.
·
Q. Were those orders placed by you through the mail t ,·
A .. No, sir.
page 45 ~ Q. Were they placed by telephone orders Y · ·
A. No, sir.
·;
Q. Would those trucks just roll up to your place without
any word of warning· and say, "lVIr. Jones, I have got so many
peanuts here, 650 bags; do you want them Y''
.
A.. No, I 'vouldn 't say one truck would roll up with 650
because it is impossible but one truck can roll up 'vith 150
and I have had them to do it time and time again and didn't
know they were coming and are doing it right now.
Q. At this time, do you say you can't give me the name of
a single shipper who sold you peanuts on that day which necessitated your doubling your insurance?
A. No, sir, I don't know of any because if I would tell you
I might tell you wrong and I don't know.
Q. You have stated that you can't fix this date. Have you
attempted to communicate wit: the different peanut men from'vhom you bought as of that time to locate the dates whefi

~-----------------
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you did this peanut business necessitating· an increase of insurance?
A. Yes, but I wouldn't know where· to go to find them.
Q. Where did you call !ir. Pillow up from 7
A. Home.
. Q. How far is that from your factory¥
A. Four miles.
Q. Had you read the paper that evening?
A. I don't know whether I had or not. I don't imagine I
had beeause I had just gotten in and hadn't eaten
page 46 }- supper.
·
Q. Do you keep any books at hon1e at all?
A. No, sir, keep them all at the factory.
Q. No private memorandums at homeY
. A. No, sir.
·
· Q. You have stated in your examination in chief that you
did not discuss the rate 'vith ~1:r. Pillow over the phone but
tliat you knew the rate. What was the rate?
A. The best I can remember, it was $39 a thousand.
Q. You don't know as to when that rate was fixed but you
assume that was the rate as of that timeT
A. It was fixed when we started in business.
Q. In January of that year?
·A. Yes, sir.
Q. ·You did not ask him as to ·what that rate would beT
:. A. No, sir.
·
Q. Did you tell him at that time or indicate to him that
you were carrying or desired a policy on a shifting stock
that might change from day to day or did you indicate to
him that policy was to cover $1,500 worth o~ peanuts then in
the factory Y
· A. I told him I wanted him to cover $1,500 worth of peanuts.
Q. Then in the factory T
A. Yes.
Q. Did you tell him at that time that the custon1 that you
had established with Manry ·was that you would cancel that
if peanuts were disposed of and you would }lave to page 47 }- re-insure them again Y
A. No, sir, ·I didn't tell him anything but I
wanted $1,500 on peanuts in the factory. That is all I told
him.
Q. But it was your purpose to sell and dispose of those
peanuts and buy other peanuts in their place from time to
time as you dealt in peanuts; is that a fact?
A. Yes, if my stock dwindled I 'vould cut my insurance.
If I had insurance I kept that covered.
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Q. Had you ever had any talk.with Mr. Pillow about how
you ran your peanut business?
A. He had been out there several times and we had talked
about different thingS' about the peanut business.
Q. But he had never had any peanut business before this f
A. Nothing but the factory part.
Q. Just the building and the truek f
A. Yes.
Q. In reference· to the company, you state that he told you
that he would insure it in the National Liberty?
A. Yes, sir.
·
Q. Did you make any memorandum of that name at that
time?
A. No, sir.
Q. Did you have any talk with Mr. Pillow between the date
that this conversation took place when you requested this
insurance and the date of the fire 7
A. No, sir, not a word.
Q. Did you make any memorandum at the time
page 48 ~ that you had this phone conversation that this insurance was to be placed, as you understood, in
the National Liberty?
A. I had it in my office. I didn't have any at home.
Q. You made a memorandum in your office. The phone conversation took place at your home, did it not?
A. Yes, sir.
Q. Did you make any memorandum there Y
A. No, sir.
Q. What memorandum did you make at the office f
A. I just carry a memorandum of all insurance. I had a
book, you see, and kept what insurance I had on my peanuts
so I could turn and look at it. I kept books, you know.
Q. You made a memorandum the next day!
A.· I do·n 't know exactly. I put it down under my insurance.
I had a place in the book, you know, where I kept it.
Q. And in that book did you place the company that was
carrying the insurance 7
A. No, sir, I never placed the company.
Q. You only put down whether it was Bristow or Manry!
A. Yes, sir.
,
·
Q.. When was the first time you learned that no policy had
been issued, in point of fact, by Mr. Pillow?
A. The afternoon after the fire which was on July 17th.
Q. Did you phone him and tell him of the fire Y
A. No, sir, I came over here.
Q. What did you say? Did you ask him about
page 49 ~ the policy?
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A.
Q.
A.
Q.

Yes, I asked him about tlie insurance.
What did he say Y
He said he didn't have it.
What did- you say Y
,
A. I said, ''You did. I called you up and told you to put
$1,500 on it."
Q. He said he had put $1,500 on it f
A. I came over here and said, "I have got $1,500 insurance
on the peanuts," and I said, "-You remember the night I
called you up and told you to put $1,500 worth of insurance
and you· said you were going to put it in the National Liberty Y" He said, "I do."
Q. And he said it wasn't thereT
A. Yes, sir.
Q. And what did he say, that he was sorry!
A. I don't kno'v what he said now, it has been so long.
Q. Had you ever had insurance in the National Liberty
teforeY
A. I don't know, sir.
Q. Not to your knowledge Y
A. I said I don't know who it was with, any of it. All I
know is the agent I had it with.
Q. Did you tell him as to how long you wanted this insurance?
A. No, sir.
Q. And you did not tell him that it had been
_page 50 ~ your custom with this other concern to cancel insurance as soon as the stock had been reduced!·
A.. No, sir.
RE-DIRECT EXAMINATION.
By Mr. Parker:
Q. What facts led up to your decision to ask Mr. Bristow
for more insurance on peanuts in your factory?
A. Increase in stock and rise in prices.
Q. Do you mean increase in quantity of stock as well as
the rise in prices Y
A. Yes.
Q. Who made· the inve~tigation of your peanuts necessary
for that decision Y
A.. I did.
Q. Was anybody with you 1
A. No, sir.
Q. Did you talk it over with your father?
A. Yes, sir.
Q. As to those peanuts that you had bought and added to
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your stock since the last time you took out insurance on peanuts, were they all bought on one day Y
.A. I don't know.
Q. .According to your n1emory of your· business, did you
buy peanuts on any specified day or from day to day or did
you buy whenever the were brought in!
A. From day to day. It was like this, you see:
page 51 r Sometimes I would buy a thousand dollars worth
a day and maybe I would ship out a thousand dollars that day and sometimes I would buy and wouldn't ship
a~ything. I wasn't shipping anything at all at this time.
Q. Did you buy $1,500 'vorth of peanuts in any one day
immediately preceding your conversation with Mr. Pillow¥
.A. Yes, sir.
Q. How long before your conversation with Mr. Pillow did
this purchase take place 1
A. Just as soon as I had the peanuts in there I called him
up, went over and took inventory. I didn't have to look at·
my books and tell what I had.
··
Q. Let us assume· this was on the 20th of May. Did you
buy that $1,500 ·worth of peanuts on that very day that you
called JVIr. Pillow up or was it several· days prior to thataccumulation 1
·
·
A. John C., the best I can· say, two or three days prior to
that they 'vere coming in and I would wait until the amount
got in and I would insure them. I wasn't shipping out any-.
·
thing.
Q. Did I ask you if it was not possible for you to determine
from your record of purchases when that agreement was made
between you and Pillow?
A. No, sir, I have no way of determining it.
page 52

~

By 1\{r. Sands :
Q. I understood you to say you did not increase
your insurance from the tin1e of this phone conversation up
to the time of the fire?
A. I did not increase it.
Q. Your insurance~
A. No, sir.
By Mr. Parker:
Q. Did you buy any other peanuts between the time of this
conversation and the time of the fire?
A. Yes, I boug·ht some more.
By 1\ir. Sands:
Q. Did you sell any?
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· A. Yes, sir, sold some.
Q. What would be your ratio of sales to purchases 7

A. It was like this: We didn't have much money. If I
sold a thousand dollars worth of peanuts today I bought a
thousand dollars and practically we were making some money
and we were putting that rig·ht back in stock.
Q. In other words, you were actively trading?
A. Trading all the time.
Q. What bank did you bank with¥
A. Vaughan & Company
Q. Franklin Y
A .. Yes.

By Mr. Parker:
Q. Did Mr. Pillow know that your peanut business necessitated your having a· shifting stock of peanuts Y
page 53

~

Mr. Sands: The question objected to. The testimony of Mr. Pillow on that point would be the
best evidence.

By Mr. Parker:
· Q. Had Mr. Pillow inspected your plant?
A. Yes, sir.
. ·Q. Had he been down there since you were in business Y
,A.. Yes, sir.
·
Q. Had he seen the peanuts in your plant t
A. Yes, sir, b~en all over it, I imagine.
Q. On the occasions when he inspected your plant with yon
thereA. John C., I don't know. At tin1es he had been there and
I had been there when he inspected ·it. When he inspected
the insurance for the building I was there but lots of times
when Hap came in I wasn't there.
Q. Were you ever there with him when he looked the place
overt
A. Yes.
·Q. Did you have any conversation with him at that time
concerning the type of business you were conducting?
A. No.
.
Q. Did you say anything to hin1 at that time concerning
where or how often you purchased peanuts or how often you
made any sales of peanuts T
A. No.
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Q. Is your factory conducted, so far as the purchase and sale of peanuts is conce.rned, on the same
general plan as other factories in this section, or
have you a different plan!
A. I don't know. I imagine they are run practically the
same way only a little man and a big man. There is a lot of
difference in that.
·
Q. I am speaking of the custom of buying peanuts when
the price is right and when· you have the money and the custom of selling peanuts when you. can get your price for them Y
· A. Yes.
Q. Do you know the peanut business in this section well
enough to say whether or not that is the custom with all other
peanut factories f
A. Yes, sir.
Q. It is the custom with all other peanut factories 7
A. Yes.
Q. What were the terms, that is the length of time for
which the policies you had with Mr. Manry were written?
Mr. Parker: These questions are asked with a re-statement
of objections above concerning the Manry policies, but on
re-cross examination in answer to questions on cross examination.
A. A year.
By 1\Ir. Parker:
·
Q. Does that apply only to those policies that were in force
at the time of the fire or does it also apply to those that you
cancelled with Manry after they were first writpage 55 r ten y
A. All of mine was for twelve months. Then if
the premium came due and I didn't want to pay the whole
year I would cancel it out. If it was for sixty days I would
pay him for sixty days and he would write me a new policy
for another year.
Q. Did you have any peanut policies from any agency afte~
you were in business written for a term of less than one
year?
A. No.
Q. Did you tell Mr. Pillow at any time that you had other
insurance on peanuts in your warehouse?
A. No.
Q. Mr. Bristow is a life insurance agent as well as a :fire
insurance· agent, isn't heY
A. Yes.
Q. As to those policies which he keeps for you and your

page 54

~
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father, doesn't it apply only to your personal property or
·does it apply also to business property1
A. Business property
Q. And personal papers as well f
A. Yes.
Q. Were there, at the time of your conversation with Mr.
Pillow, any fire insurance policies for you in Mr. Bristow's
possession other than the peanut policies¥
A. My father had liability insurance on cars.
A. No, I didn't have any. Dad had it on his.
page 56 ~ Q. Your individual property he had no fire in·.
surance policies on at that time; is that itt
A. No.
Q. Explain what you meant by your father's policies.
A. I mean it pertained to the home and all the tenant houses
and barns and corn and fodder and feed and different things.
Q. Prior to this time had ~Ir. Bristow ever written any
peanut policies for your father, stored in places other than
the factory¥
A. John C., he had policies on individual peanuts, on dad's
individual peanuts, raised for himself.
Q. Where were those policies kept~
· A. In Mr. Bristow's office.
Q. Concerning your arrang·ement with 1\{r. Pillow, had you
ever, prior to this time, placed any insurance with him Y
A. On the factory.
Q. How did you do that?
A. Well, he came out there and appraised it.
Q. How. did he know you wanted insurance on the building¥
A. He came out there and got after me and wanted it.
Q. He solicited that T
A. Yes.
Q. Did he give you a policy the moment you asked him or
agreed to let him 'vrite insurance on the building Y
A. Yes.
page 57 r Q. Did he have the policy with him at that time ·
in the factory T
A. No.
Q. What arrange·mcnt did you make with h~ for insuring
the building 1
A. He came out there and asked me all about it and he put
on what he thought 'vas right and w1·ote a policy for it.
Q. When did that insurance begin? I don't mean what
day.
A. vVhen the factory was con1pleted that insurance was put
on, Jol1n C.
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Q. I don't n1ean that.
A. It began just as soon as he left home, as soon as he
left home.
Q. As soon as he left whose hon1e 1
A. Out at the factory, as soon as he left the factory.
Q. And it 'vas at the factory you had your conversation
with him concerning the insurance on the building?
A. Yes.
Q. Did he then specify to you ho'v long it would be before
he actually wrote the policy 1
A. No, I told him I wanted it right away. He said it would
be on right at the present time.
·
Q. Did you consider yourself insured from the moment of
that conversation 7
A. Y ~s·, sir.
Q. Did the question of 'vhether you were then
page 58 ~ insured depend upon how long· it was before he
"
wrote the policy 1
A. Did it depend on?
Q. Did the question of whether you· were then insured when
he finished that conversation depend, in your understanding, upon how long it 'vould be before he· wrote the policy!
A. He wrote it right away, I imagine. When he came out
there it was insured as soon as he left, if he insured it, the
'vay I understood it. If it caught fire twenty minutes after
he had gone it would be insured.
Q. Is that the usual way of arranging for fire insurance
on your property 7
Mr. Sands: That question is objected to. It is leading b.ui.
the usual way is not a test, not applicable. The witness has'.
not established any custom.
By Mr. Parker:
Q. What is your custon1 as to how you go about obtaining
fire insurance on your property from B'ristow, Pillow, or any
other agent 1
A. It depends on what kind of property.
Q. On your buildings or peanuts 7
A. Well, if it is on the building, a building has to be i~
spected. For peanuts I just call l1im up.
Q. When docs the insurance start, according to your understanding with the different agents, ·when you call them up an~
ask them for peanut insurance and they agree?
A. Immediatelv after the conversation.
page 59 ~ Q. Do they in"' these conversations customarily
specify to you any particular length of time which
will elapse before they actually write the policy?
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A. No.
Q. When the policy is written when do you expect it to be

dated?
A. At the time I ask for the insurance...
Q. Why do you expect it to be dated back to that timet
A. Well, because that is when the insurance starts.
Q. How many agents have you fire insurance with T
A. A.t the present timeT
·
Q. At that time or at the present time either f
A. I have it with two.
Q. Including 1\{r. Bristow f
.A~ ·Yes.
Q. And the other one is Mr. ManryT
A. Yes.
Q. Are your arrangements for insurance with 1\fr. Manry
customarily made in the same manner that you have just described?
A. Yes.
Q. Have you ever had any fire insurance with any other
agents other than Bristow and Manry Y
A. No. ·
page 60

t

RE-CROSS EXAMINATION.

By Mr. Sands:
Q. In point of fact, Mr.•Jones, you never checked back
With any policy that was ever delivered to you to see as to
whether it was dated when you had the conversation with the
.agentT You are just testifying 'vhat you had thought were
your impressions? You never had any understanding about·
that, did you f
A. If I wanted insurance I 'vould say I wanted it to go
right this minute, I would want it at the time of the conversation, the way I have always understood it. As to when the ·
policy is dated, that is imagination.
Q. You have never checked it f
A. No, I have never checked against it.
Q. It was according to your recollection that you so stated
on various occasions to an agent that you wanted this to go
on right from this minute f
A. Yes, I would say "Right now".
Q. And he would say "All right" f
A. Yes, sir.
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.
W. A. JONES,
.
being first duly ·sworn, testified on behalf of the
plaintiff as follows:

Examined by Mr. Parker:
Q. You are W. A. Jones, residing at South Quay about
four miles from Franklin, Virginia, and one of the owners of
the South Quay Peanut Company; is that correct!
A. Yes, sir.
Q. Did you personally transact with Mr. Pillow or Mr.
Bristow the arrangement for this $1,500 insurance with the
National Liberty on your peanuts?
A. No, I told Jack on Friday night to call him up and tell
him to put $1,500 more on my peanuts.
Q. Do you know what day that wast
.A. It was somewhere the last half of May. My guess is
around the 19th.
Q. What have you to guess from!
A. Well, because it was on Friday night and I know it
wasn't later than the 19th. That is how come me to say
so.
.
Q. How long have you been taking out insurance with Mr.
Bristow's agent~ ·
A. How long has he been agent 7 .
Q. More than ten years 1
A. Yes, more than. ten years, ever ·since he has been agent.
Q. Who keeps your fire insuran~e policies 1
A. He keeps them all, fire insurance, life insurance and accident polieies, all of them.
Q. When you want insurance placed on your
page 62 ~ property at Mr. Bristow's agency, what do you do?
A. Always call him or tell Hap I want so much
insurance and place it on there.
Q. You mean "Hap" is G. E. PillowY
A. Yes.
Q. What do they say when you call them up Y
A. "All right, sir, I will put it on there."
Q. When does that insurance begin, according to your understanding?
A. I tell ltim at the time. I always tell him at the time,
right then. I want to know if it is going to start right then.
Q. Does the question of whether the insurance starts right
then depend on how long· it is before he issues the policy?
A. No, sir, I always ask him and he tells me-I say "I
want to know about this,'' and he says, ''It is going in effect
right no,v. '' That is what he· has always told me. I don't
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lmow whether it was right or wrong or not, but that is what
he always says.
Q. Have you ever taken out insurance with any other agents
in this section except 1\tir. Bristow'
A. Taken a little 'vith ~1:r. l\{anry, some accident automobile
insurance.
Q. How about fire insurance?
A. I don't think I have ever taken out any fire insurance
with Mr. Manry.
Q. Didn't you have two insurance policies on
page 63:} your peanuts with Mr. ~Ianry?
A. Yes, but I am talking about my individual. .
The old ·fellow is old and always asking me to his birthday
dinners and it is hard to get away from him bnt I dodge him
all I can but "Hap" Pillow always attends to mine.
Q. Did you expect a policy to be actually written up by
Mr. Bristow in pursuance of this arrangement made between
Hap Pillow and Jack Jones?
Mr. Sands: Question objected to on the ground that the
witness' expectations had no bearing upon the issues presented.
A. I was always sure when I told him that it was there.
I want to tell you rig·ht now when the barn got burned up the
first place I went was to see Hap Pillo'Y', as soon as my fire
was.
By l\{r. Parker:
Q. Why did you go to see him?
A. And kept right on from him to Mr: 1\tfanry.
Q. Why did you go to see him?
A. I wanted my fire insurance. It was burned up.
Q. Did you or did you not understand that from this date
in May to wl1ich you have referred l\{r. B ristow had insured
$1,500 on your peanuts in your factory?
A. I was positive of it. I would have bet you a thousand
dollars if you had asked me.
Q. Why did you so understand?
A. Because I told Jack to call him up and told
page 64 ~ him to put it on there.
Q. What did Jack tell you f
A. He told me the next morning he had it put· on there.
I had too much stuff in my barns. ·
1

1\tir. Sands: I move that the last part of that answer which
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recites what his son Jack told him be stricken from the record as merely hearsay testimony.
By Mr. Parker:
Q. According to your previous custom with Mr. Bristow's
agency in regard to your fire insurance business, what was
your understanding about the policy for this insurance afte:r
J. J. Jones' conversation with Mr. PillowY
A. I don't understand you.
. Q. What was your custom about your fire insurance policies written on your property by Mr. Bristow's agency!
A. My custom was always when I wanted anything insured
he would always keep the policies like I told Jack that Friday to put $1,500 on it and when he come back the next morning· I said, "Did you do it Y" and he said "Yes, sir.".

CROSS. EXAMINATION.
By Mr. Sands:
Q. Mr. Jones, bow long have you been dealing with the
·
Bristow agency Y
A. I don't know, sir. To tell you the truth, it is something like about seven, eight or ten years, 1 reckon.
·
Q. When did you start the habit of letting him
page 65 } keep your policies Y
A. Been keeping them-how long has he been
down there 1 He has been keeping them for the last six or
seven years, r know. I am positive of that.
Q. Where did he keep them-at his office Y
A. Ahvays told me he kept them in the vault when I went
there to see one. He always told me it was in the vault and
would always go there and g-et it.
Q. What would be your .occasion for going there and looking at the policies?
.A. If I wanted to cancel one or wanted to see a life ini
surance policy or wanted to borrow any money on it I would
go there and ask him.
Q. Had he taken out much life insurance for you Y I don't
want to inquire about your personal business.
A. The first policy I took out with Willie Bri~tow and theJl
I took out another one with him and then I tooK out one witlt
Hap Pillow'~ father before they went together and then that
thro,ved them all- I told Hap I was glad of it because that
throwed all of my policies in one place.
Q. It had been the habit or custom of the Bristows to keep
all of your insurance policies, whether they were life· or
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whether they had been written through his agency or not in
his vault for you T
A. As a general thing, I generally carry them there.
Q. It has only been in the last twelve or eighpage 66 ~ teen months that you really have been in the peanut business of buying and selling peanuts Y
.A. Yes, sir.
.
Q. Previous to that time you were engaged in farming Y
A. In farming .
. Q. And he had an iron vault and he kept your valuable
papers for you?
A. He kept them all for me; like I would buy them in the
fall, he would always insure them and keep the policies.
Q. You went into this business of buying and selling'vhat do you call it, a brokerage business T
.
A. No, shelling. We were just shelling, put us up a shelling mill last winter twelve months ago.
Q. And in that factory you boughtA. Boug·ht them and shelled them and sold then.L.
Q. At the tin1e of the fire you had other insurance besides
this policy that you have asserted against this defendant?
A. Yes, Jack took out some 'vith Mr. Mam~y or, at least,
I told him to ta]{e out some and divide it up a little bit. Of
course, I kind of felt under oblig·ations to old man Manry.
There 'vasn 't no way to get around it, to tell you the truth.
Q. To the best of your recollection, you said it was on Friday evening· that you told Jack to make this call t
A. Yes, sir.
Q. And you think it was not later than the 19th?
'.
A. I don't think it was later th.an the 19th. I
page 67 ~ couldn't s'vear to it but to the best of my judgment.
Q. Had you about that tinw gotten in any large quantity
of peanuts just recently f
A. ):es, sir .
. Q. Do you ren1ember who yon boug·ht them from~
A. That I dontt know.
·
i Q. Do you remember as to whether that was a partiouhirly
heavy day of buying, the time you told him this?
A. No, I boug·ht right heavy that week and carrying them
and selling· then1 like we are right now. We are loaded right
to our eyes right now and if fire would break out again it
would be the devil with Inc. We are loaded with peanuts. Youhave to catch the market. The market flies backward and
fQrwarcl.
'- Q. \Vhen you bought these peanuts did you issue checks

for them as a rule¥
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A. As a general rule we give checks all along for different
lots as we bought thern but you see like this week if you were
buying heavy the sales might be slow and you might have to
hold them for ten days or thirty days. The market has been
mighty uncertain.
Q. 'Vhen you sold peanuts would you ship them by truck or
by train?
A. Both ways. Sometimes we hauled them out and sometimes by train.
Q. Do you know whether or not your checks for
page 68 ~ the month of May had come into your possession
at the time of the fire Y ·
A. I do not.
.
Q. Your check books were destroyed, were they not Y
A. Yes, everything· was burned up, · desk· and all. It was
just like a flash.
,·
Q. Do you have any regular eustomers from whom you
buy peanuts f
A. No, sir.
Q. You buy then1 catch as catch canT·
A. Buy tl1em as you can. A man Will ·sell thein to you this
year and next year try somebody else.
·
·
Q. You don't recall as to any particularly large Beller of
}Jeanuts to you during t~ month of May, 1933 7
·
A. No, I don't. I just can't recall, to tell you the truth.
I could no more tell you who I bought them from this year
then nothing in the world. Of course, I could go back to the
book records and find out this year.
Q. How do you say you are pretty positive it was not later
then the 19th of May?
·
A. Because I kno'v it 'vas in May,· the last half of May and,
:as well as I remember, it was on Friday.
·
·
Q. And you think it .,vas not 'later than the 19th?
A. I don't think it was later than the 19th.
W. ·o. BRISTOW,
being first duly sworn, testified on behalf· of the
1Jlaintiff as follows:
·
··
. .

page 69 }

Examined by Mr. Parker:
.
Q. Your name is W. 0. Bristow, your residence is Franklin
and you have been in the insurance ·business, fire 'insurance·
and general insuranre, for about eighteen years; is that correct?
·
A. Yes, sir.
Q. Where have you been in the insurance business during
that timeY
·_

68

Supreme Court of Appeals of Virginia.

A. In Franklin, Virginia.
Q. What is your general territory for writing of business!
·
A. Well, I think all of my commissions are from Franklin,
.Virginia, and vicinity.
Q. Is South Quay in the vicinity of Franklin!
A. Yes.
Q. Were you in May and June, 1933, agent for the National
Liberty Insurance Company of America who is the defendant
in this snit!
A. Yes, sir.
Q. How long have you been their agent!
A. Since about April, 1920, I think.
Q. Were you merely a soliciting agent or did you have
greater powers than thatf
A. I had powers to write policies, the usual powers usually
given a :fire insurance agent.
Q. You were given by the National Liberty a
page 70 ~ con1mission of authority, were you not t
A. Yes, sir.
Q. Where is that nowY
A. I can't :find it.
Q. Have you looked for itf
A. Yes, sir.
•
Q. Did the National Liberty supply you with policies to
write business for them Y
A. Yes, sir.
Q. What was necessary to put those policies in forceY
A. Merely to cover the property that was insured and sign
the policies.
Q. Who signed the policies.
A. I signed them and sometimes Mr. Pillow.
Q. In whose name were they signed?
A. W. 0. Bristow, Agent.
Q. Did you have authority from the National Libe·rty to
inspect properties to be insured in their company?
A. ·Yes, sir.
Q. .And to fix the amount of insurance to be insured in
their company f
A. Yes, sir.
Q. Did you have authority from the National Liberty to
bind property verbally until the policy was issued?
A. Yes, sir.
Q. Vl ere you ever instructed by the National
.page 71 } Liberty or any other of your companies as to how
long that verbal arrangement could last until a policy was issued!

•
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A. I don't recall ever having any instructions to that effect.
Q. Did your authority to bind verbally, so far as what you
were instructed by the National Liberty or any other company, depend upon how soon or liow late you wrote the policy
thereafter?
.A. No, sir.
Q. According to custom in your office, does the length of
time between the time you verbally bind a risk and the time
you write a policy vary or is it fixed Y
A. I hav~ never had any particular time.
Q. Is it always one day or always five days or always
thirty days or sometimes different Y
A. I have·never had any time limit on binders.
Q. You mean time limit instructions from your company~
A. Time limit or instructions from the company.
Q. I mean as a matter of custom is it always a fixed length
of time between verbal binders and issuance of the policy or
does it vary 7
A. No, sir, it varies.
Q. According to what 7
.A. According to the time you need to get the information
sometimes to write the policy
Q. Have any policies been written in your office for the
National Liberty pursuant to verbal binders of this
•
page 72 r nature 1
A. Yes, sir.
Q. Have they been accepted without question by the National Libertv!
A. Yes, sir.
Q. About how many con1panies did you represent in 1933!
A. What time in 1933!
Q. 1\tiay and June.
A. About twenty, I think.
· Q. vVere your powers for all of these companies equal in
Tegard to your authority from them?
A. Yes, sir.
Q. And were of the nature that you have just described
as to your powers with the National Liberty?
A. Yes, sir.
Q. As a matter of general custom of your office in writing
fire insurance, when a customer calls you up and wants his
insurance on property from that minute, what do you tell
him?
A. I tell him that he is bound a;nd look to us to take care
of it from then on.
Q. When is the insurance to begin Y •
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A. At that minute.
Q. And how long is it to last Y
A. Until cancelled by either the company or the assured.
Q. 'Vhat is the usual term ?
A. One year.
Q. vVbat is the usual term on peanuts Y.
page 73 ~ A. In factories is is usually written for a year.
On farmers' goods, that is where stored in their
barns, the period varies anywhere from one month to a year.
Q. According to the custom in your office and your verbal
arrangements with customers, does the question 9f when the
insurance begins depend upon how long it is before you actually write and issue a policy? Does the question of when
the insurance begins depend upon how long it is after the conversation before you write a pO"licy~
A. I should say not, because the protection begins the minute we get the order.
Q. Does the question of how long the insurance is to run
depend upon ho\v long it is before· you issue the policyY
A. No, sir.
Q. In this custmn of general dealing is any specific length
of tiine within which you n1ust issue the policy agreed on between you and your customers 1
A. No, sir.
Q. You do write policies as a rule, of course, following
the'!se agreements Y
A. Yes, sir.
Q. And when are those policies supposed to be dated?
A. Supposed to be dated at noon of the day that we get
the order, whether it is in the forenoon or afternoon. For
instance, in this particular case when the order \Vas given at
night \Ve would have dated the policy af noon that
. page 74 ~ day.
Q. Why is it dated back to the time when the
verbal agreement is m~de'
A. Because policies run from noon to noon. That is the
way they read.
- Q. Why isn't it dated the day the policy is \vritten instead
of the day the verbal arrang·ement is made Y
A. Because in case of an accident that night the party
wouldn't be bound until noon the next day if it \Vas dated the
following· day. We date it ·back to take care of him from that
minute.
Q. You n1ean from the n1inute of what occurrence?
A. Take care of him fr01n the -date that he .gives the order
ror insurance.
6
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Q. Have all of your companies generally accepted policies
written by you in this manner¥
A. Yes, sir.
Q. Have· any of your companies ever specified any particular length of time or number of days in which you have to
issue a policy of that kind in order to make it valid Y
A. I have never had any instructions along that line.
Q. How long had you been conducting your fire insurance
business in this general manner 1
·
A. Ever sinee October 1st, 1915.
Q. In what territory?
A. Franklin and vi-cinity and general territory, in about
five or six counties· around here.
page 75 } Q. What authority concerning fire insurance
business did G. E. Pillow have as compared with
your own authorityY
A. He was my clerk and had aU the authority that I had,
given him by me·.
Q. He is your employee?
A. Yes, sir.
'Q. Likewise your relative by inarriage1
A. Son-in-la'v by marriage.
Q. How long has she been with you Y
A. ·r don't recall, but about fifteen years.
· Q. How long has he had this extensive authority?
A. About ten vears.
Q. "\Vho signs ·the fire insurance policies written in your
agency?
A. He signs most of them and my daughter signs a great
1nany of them.
Q·. Your daughter is also employed in the office Y
A. Yes, sir.
Q. They sign your name?
A. Sign my name to all policies.
Q. Who signs the checks by which remittances are made to
the insurance companies for their part of the premiums 7
A. Mr. G. E. Pillow, my son-in-law.
Q. In whose name are they signed Y
A. W. 0. Bristo·w, Agent, by G.. E. Pillow.
Q. Under your authority to Mr. Pillow, does
page 76 } he have the same authority that you have to bind
risks?
·
·
A. Yes, sir.
Q. Fix rates! ·
A. Yes, sir.
Q. Charge premiums to your customers 7 .
A. Yes, sir~.
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Q. Collect them Y
A. ·Yes, sir.
Q. To remit the net premium, that is the gross premium
less your commissions, to the companies?
A. ·Yes, sir.
Q. As a matter of custom in your office, who transacts the
fire insurance business Y
A. Mr. Pillow.
Q. By whom was the business of the National Liberty Insurance Company transacted with Mr. C. T. Lloyd, so far as
your agency was concerned?
'
A. By ~Ir. Pillow.
Q. What is Mr. Lloyd's position with the National Lib~
ertyY
A. State agent. I do~ 't know whether it was state agent or
spec~al agent. Some of them it is special ag.ent and some
state agent.
Q. Where is his residence and office t
A. In Richmond, Virginia.
Q. How long have you been writing fire insurance for either
W . .A. Jones or J. J. Jones or South Quay Peanut
page 77 ~ Company Y
A. ~ don't know exactly but I imagine something
·
like six years.
Q. Did you personally make this verbal contract for this
insurance with Mr. J. J. JonesY
A. No, sir.
Q. Who did?
A. Mr. G. E. Pillow.
Q. Where were Mr: Jones, fire insurance policies, written
by you, kept f
.A. In my safe in my office.
Q. By whose arrangement T
A. .Arrangement I had with the J oneses.
Q. Are they the only ones for whom yon kept policies like
thatY
· A. No, sir, I guess I keep policies for five or six hundred people.
Q. Why is it so convenient for you to keep policies for so
many people f
.A. Well, it is not necessarily a matter of convenience for
myself as it is for the insureds. A great many of these people like farmers have no place to keep the policies and they
· tell 'Us to write them and keep tl1em in my safe.
Q. How does it happen that yon have a safe large enough
for that purpose f
A. Because I occupy a bank that has a big vault.
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Q. You occupy the original banking offices and
use the banking vault 7
A. 'The banking vault for all of my records and
papers of other people.
. Q. According to your custom through the years with the
J oneses and their fire insurance policies, where were those
policies placed or delivered when they were written Y
A. Placed in a folder with their name on it in my vault.
Q. Did they, the J oneses, ever or often see the policies Y
A. Hardly ever.
Q. According to your custom of writing business with the
J oneses, what would have been done in regard to writing and
placing t,his policy after the verbal conversation with PillowY
A. The policy would have been written and placed in the
vault with other papers.
Q. Would you have done this personally?
A. Yes, sir, had I handled it personally.
Q. If you hadn't handled it personally who would have done
that·f
A. 1\{r. Pillow.
Q. Have you any idea about how many insurance. contracts
per year with the J oneses this custom has applied to for the
last five or six years Y
A. An average of about four a year, I think.
.
Q. In regard to the premium on fire insurance policies
'vritten by you for the J oneses, the plaintiffs in this suit,
did they regularly pay the premiums in cash when
pag-e 79 ~ the contract was originally made?
A. You n1ean when the policy was issued, did
they pay it then 1
Q. Yes.
A. No, sir.
.
Q. '\Vhat would be done in regard to extending credit for·
those premiums Y
A. 1Ve would extend then1 credit until such time as we had:
to remit to the company.
.
·.
Q. Who was responsible to the company for the remittance
of. their net premiums 7
A. Myself.
Q. And who would make settlement with them Y
A. 1\iyself.
..
Q. And did you send Jones monthly or regular statements
of what premiums he owed you Y
A. No, sir. we took them to them by hand.
Q. How did you collect from them Y
A. Well, for the last three or four years everybody has
page 78

~
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been hard up and we collected when we could get it, twentyfive or thirty dollars at a time, most any way that ·was con~
venient for them to pay it.
Q. Ifow long had that custom been in existence between
you and the J oneses concerning the charging of premiums and
collecting when you could f
A. Ever since we have been handling their busipage 80 ~ ness.
·
Q. Does it apply to the Jones' alone?
A. No, sir, every other customer we have.
Q. Did you notify the National Liberty or any of its agents
of this loss of peanuts on July 17th suffered by the South
Quay Peanut Company?
A. ·Yes, sir.
Q. Who did you notify?
A. The day following the fire we notified Mr. C. T. Lloyd,
their state agent, in person.
Q. Where?
A. In Richmond, in his home. He was sick in bed.
Q. Who do you mean by ''we''?
A. Mr. Pillow and I.
Q. Did Mr. Lloyd then deny liability for the National Liberty on any ground?
A. No, sir.
Q. What did he say to you and what did he· ask you to
do?
. ~- After thinking over it a few minutes he said it looked
like we are stuck. I guess by that he meant the insurance
company was bound and after discussing the matter for some
little time he finally instructed us to come back to Franklin
and write a letter to the home office of the National Liberty
Fire Insurance Company and give them the facts in the case
just as we had presented them to him in person and to send
him a copy of the letter.
Q. Did you do that on your return to Frankpage 81 }- lin V
A. Yes, sir.
.
Q. What other conversation at that time did you have with
l\fr. Lloyd, if any?
A. Nothing except just to explain to him ho'v sorry 've
were that the thing had happened like it had.
Q. Did the plaintiffs in this case tender'to you a premium
Qf $59.25 due on this insurance?
·.A. Yes, sir.
Q. When, or about when, was that tender mad~, in what
month and year?

National Liberty Iris. Co., etc., v. W. A. Jones, etc.

'15

. .A..
Q.
A.
Q.

I think it w·as about the 26th of December.
What year?
1933.
Did you accept it or refuse it?
A. I refused it.
tJ. Did you notify the National Liberty or any of its agents?
A. I notified l\ir·. Lloyd that the tender had been made and
I refused it and asked him for instructions on it and he replied that I did the right thing by refusing it, or to that
effect.
Q. "\Vhere is the home office of the National Liberty Y
A. New York.
Q. According to your .custom, how long after the inception
of an insurance contract is it before you settle with the company for their net premium on it!
pag-e 82 }- A. Well, their requirements are sixty days. They
are glad enoug·h to get it in ninety days.
Q. Do you ever run over sixty days?
A. Yes, sir, I have run as much as 120 days.
Q. Has that been true with the National Liberty as well
. as the other companies?
.
A. "\Veil, I don't make an exception with the companies. I
don't know with what particular companies that has happened
but I know it has happened. It might not have been·the National Liberty but it has with some other companies.

CROSS EXAMINATION.
By ~fr. Sands:
Q. 1\{r. Bristow, you stated you have represented the National Liberty for some twelve or fourteen years Y
A. Yes, sir.
Q. You can't place your hands upon the commission of
vour authority but it is in accord with the usual commissions
1vhich you hoid for this and other companies?
A. Yes, sir.
Q. Isn't it true that you are operating here with the ordinary po,vers of a local agent for the town. in which you
live and vicinity, the lang·uage of which runs substantially
thus: The commission of authority sets forth that M:~. so and
so is hereby appointed ag-ent of the said company to act in its
behalf in fixing rates, issuing policies, countersignpage 83 ~ ing them, collecting premiums, subject to such instructions as may be g·iven by the- company in the
territory designated, usually in the county or vicinity!
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Mr. Parker: Question objected. to on the ground that if
the language of the commission of authority is sought the
commission itself or a copy thereof is the best evidence.
By Mr. Sands :
Q. Does or does not this substantially cover the language
or scope of the agency to which you refer 1
A. That is part of it. I don't know that that covers it alL
It substantially covers it all.
Q. In your examination in chief you referred to the powers
of Mr. Pillow in the matter of fixing rates. Is it not a fact,
Mr. Bristo,v, that for the last fifteen or eighteen years there
have been a great many changes in insurance law in this state
and so far as the fixing of rates is concerned, no agency· has
any power to actually fix rates; it can only furnish rates such
as are prescribed by the Corporation Commission or its subsi.diary governmental bureaus t Is that not frue Y
A. That is true, yes, sir.
Q. So 'vhat you mean in reference to fixing a rate would
be the question of furnishing a rate for a given subject which
had been established more or less bv law f
A. Furnishing rates and writing policies accordpage 84 ~ ing to the published rates furnished by the Bur-:
· eau.
Q. Is it not true that under the present method by which
fire ins'J]rance business is written that program is more or
less lilre this: When you 'vrite a policy, you write it out in
triplicate; in other words, the company, when they give you
certain supplies, give you certain forms, all of which are
approved by the Rating Bureau or by the State of Virginia
and when you write that policy you deliver a copy to the assured which carries the formula as to the property insured,
the rate provided by law for that class of insurance, the duration of the policy, the description of the property to be insured, the name of the assured and the general form and the
classification, together with such riders as may be necessary
or required in any given instance and when that is done is it
not true that the policy carries a complete copy of those and
contemporaneously therewith you send one copy to the·Stamping Office which is spoken of as the daily report, that copy is
approved in form by the Stamping Office which is under the
supervision of the Rating Bureau, goes to the company and
then th.e company either accepts or rejects that policy, notifying you in due course if it does reject and, if not, you assume
that is all right. The third copy you retain in your files.
That is about the way insurance is now written f
_ A. That is about a correct description.
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Q. As I understand from the questions asked on the subject

of binders and your answer to one of Mr. Parker's
page 85 } questions, it brought out a pertinent suggestion.
He asked you as to the duration of a binder and
you replied, ''Well, it is sometimes a little while before we
can get the necessary data." In other words, you bind and
then the information is furnished to you and as soon as you
get that data in hand it is your duty to your principal and
customary in the handling of that business to reduce that
binder to a written contract which goes through the regular
·channels which I have described. That is true, isn't itY ·
A. Yes, sir.
Q. When was the first time that you learned personally that
there had been a binder requested on behalf of the Messrs:
Jones on these peanuts?
A. The day that the fire occurred.
Q. Will you please state as to whether or not there was
in ·your office, as far as you know, any written memorandum
or data, even on a scratch pad, which would indicate or furnish information as to the placing of that insurance by this
oral binder?
A. There was none in my office that I knew of.
Q. It was somewhat of a surprise to you, was it not?
A. A complete surprise.
Q. And I suppose Mr. Pillo'v admitted to you though that
a phone conversation had come through?
- ;
A. Yes, sir.
.
Q. And you took him to task for it?
page 86 } A. I did.
Q. With reference to the character of insurance, suppose we go back and assume that things had gone.
through in proper channel, a binder would have been issued
as of that date and within the next forty-eight hours, as a rule,
it was your custom to issue the policy regardless of whether
you retained it for the convenience of the assured in yo«r
files or otherwise; is that not true?
A. Unless there was some reason for holding it open longer
to get information. In this particular ease there was no
reason for holding it longer because the rate was all fixed.
Q. The rate was fixed?
A. The rate was fixed and the amount of insurance applied for was fixed.
Q. As you were informed since you learned of the fire?
A. Yes, sir.
Q. You write life insurance also, do you notY
A. Yes, sir.
Q. And you had for six or seven years been keeping the
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valuable insurance papers, both life and fire, not only whether
they were placed 'vith your company or elsewhere, so far as
you know, for your friend, Mr. Jones¥
A. Yes, sir.
Q. Did you carry those in separate jackets marked with the
name of these gentlemen and would they come in and ask
about them~
page 87 }- A. We had a large envelope·, one of these bellows kind and, if I rmnember correctly, it has on
there "W. A. Jones" because he is the first that started with
us, placing insurance with us and required us or asked us
to keep his papers. Later on I insured Jack Jones, J. t.l.
Jones' life, and he told me to keep his papers in there with
his father's so as time 'vent on every time we handled an in·
surance transaction for either one or both of them, all of
the policies were put in that folder.
Q. In ordinary course of business where a policy is not
kept by request of an insured, that policy when written,
whether written through a binder or' otherwise, is delivered
to the insured and then he settles with you and you permit
such line of credit as you can conveniently extend to him 1
A. Yes, sir.
Q. But no demand of any character or no conversation, so
far as you know, took place between the J oneses and your
office from the date of this phone conversation, whenever it
took place, until after the fire Y
A. No, sir, none that I know of.
·Q. Some question was asked you as to the limit of a binder
or the extent of a binder. Do you have such a thing as a
written binder 1
A. There may be some in the office; I don't know. I use
binders just as little as possible.
Q. And, in point of fact, if anything extraordipage 88 }- nary would occur such· as a request for a binder
fo.r sixty or even thirty days, you would report
that to the company, would you?
A. Yes, sir.
Q. In other words, you would not feel justified in binding
tnore than two or three days until the matter is gotten
straightened out?
.
. A. I would say so. That would be the usual procedure.
Q. So far as you know, that is the general custom with
insurance men?
A. So far us I know.
Q. It 'vould be a perfect fallacy to have a systmn of dealing by which daily reports went through. if daily reports
were delayed indefinitely and no report at all would be made.
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That is obvious. Now, in reference to this particular company, you have been unable to find out, have you not, as to
·when this phone conversation took place?
A. No, sir, I don't know.
Q. Personally you do not know?
A. I do not know a thing about that.
Q. Please state whether or not there was any disagreement
between you and the National Liberty brought about through
the months of .April and May of 1933 which resulted in your
determination or 1Ir. Pillow and yourself agreeing to decline
to represent or hold supplies for the National Liberty any
longerf
A. I knew nothing about any such proceoure unpage 89 ~ til after the fire.
Q. You did not know until after the fire 7
A. No, sir.
·
Q. That fire insurance branch of it was left,. as you have
heretofore stated, largely to Mr. Pillow!
A. Yes, sir.
Q. And as to ho'v acute it was- t~1at trouble- you didn't
know until after the. fire!
A. Nothing about it.
Q. Look at this letter and state as to whether or not this
letter was directed to ~fr. Lloyd, state agent of the National
Liberty, written by your ~Ir. Pillow as of }fay 25th or whether
you identify that as his sig11ature.
A. Yes, sir, that is his sig11ature.
Q. You note from that letter which I offer as an exhibit
with your testimony that he states that he is communicating
to 1\[r. Lloyd what he considered bad news by reason of the
fact that an issue had come up as to whether Mr. Lloyd's company was willing to take a certain line of the Camp Manufacturing Company that he had decided it was necessary for us
to take an agency for another company in order to get a larger
authorization. Did vou kno'v at that time that he was contemplating resigning· and he had 'vritten this letter in resignation
of further service with the National Liberty?
A. No, sir, I kne'v nothing about it until after the fire.
Q. Did he have authority to withdraw from that
page 90 ~ agency'
A. Yes, sir, he usually doesn't do those things
'vithout consulting· me.
Q. But he did on this instance f
A. I-Ie wrote that letter and I didn't know anything about
it. But, as I say, I turned practically all the authority over
to him that I had.

-----~~---~
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Note: . This letter was marked Defendant's Exhibit No. 4
and the following ia a copy thereof:

W. 0. Bristow,
Franklin, Va.
~{ay

25, 1933.

"Mr. C. T. Lloyd, State Agent,
1203 Mutual Bldg.,
Richmond, a. ·

'r

Dear Charlie:

''I am sorry to have send yon bad news. You are probably aware ·of the fact that the National Liberty has reduced
its authorization on the Camp 1\{anufacturing Company line
from $25,000.00 to $8,000.00. An authorization as small as
this is of no practical value to us and it has been necessary
for us to take the agency for another company in order to
get a larger authorization.
·
"In addition to the above, your company has also discontinued writing any farm property. This further reduces the
value of your company to our agency, because as you know
we are doing business in a rural community where farm business makes up about 40% of our total income. We had decided when the National Liberty discontinued writpage 91 } ing farm business that we would keep the agency
of the line which you were ·carrying on Camp. Now
that this has been reduced· so drastically we do not feel justified in continuing the connection.
''It is needless for me to state that there is not a special
agent connected with this office for whom we have a higher
regard. Our association with you since 've took the National
Liberty into this office has been almost intimate, certainly very
pleasant both in a business and personal way. We trust therefore that in view of the circumstances you will try to understand our attitude, as we are placed in the position now·
where we have to consider such matters in the cold light of
reason, as we are in the insurance business trying to make a
living and. the business has reached the point no'v where it
is a give and take proposition between the agents and the companies.
Very truly yours,

W. 0. BRISTOW, Agent,
GEP:vcb

· By: Pillow.''
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Q. You have stated when you learned of this fire you had
a talk with Mr. Lloyd up in Richmond. What was your purpose in going up there 7
A. To lay the situation before him and to get him to authorize us to make claim for him.
Q. In othe-r words, as soon as you were advised of the situ-.
ation that developed, you considered it of such
page 92 ~ importance that you and Mr. Pillow felt it desirable to go up to lay these facts before Mr. Lloyd
in an effort to try to make an adjustment of this ~oss ; is that
right?
·
A. Yes, sir, that is right.
Q. You know at that time neither National Liberty nor Mr.
Lloyd had ever heard a word about this binder or anything
connected with it up to that time, did you?
A. So far as I knew. I would like to state right here that
Mr. Pillo'v never resigns a company without consulting me
about it. He never surre:nders a company without consulting me about it.
Q. This is the first instance of the kind that you have ever
known to occur¥
A. Yes, sir, and I don't reckon there was another on record like it.
Q. I show you another letter dated June 6th, signed by Mr.
Pillow, and state as to whether or not that letter was written
by Mr. PillowY
A. Yes, sir, this was written by Mr. Pillow.
Mr. Sands: I introduce this letter in the record.
Note: This letter was marked De.fendant's Exhibit No. 5,
and the following is a copy thereof:
page 93 ~ DEFENDANT '·S EXHIBIT, NO. 5.
"W. 0. Bristow,
Franklin, V a.
'June 6, 1933~
"l\fr. C. T. Lloyd, State Agent,
1203 Mutual Bldg.,
Richmond, Va.
Dear Charlie:
'' Re: Camp Manufacturing Company

AUTHORIZATION,
''I regret very much that it is "impossible for me to comply
with your request that I hold this matter in abeyance until
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you can comply with me, as you seem to think that it will be
a week or two before you can see me about it. We are forced
to provide facilities for taking care of this line RIGHT NOW.
On Saturday, June lOth we have policies expiring on this
line and do not have sufficient authorization to take care of
these expirations. From this you will observe that I am
bound to act quickly.
"Charlie, this has gotten to be a cold-blooded business
proposition. I am in the insurance business to make a living
and I just cannot and will not allow this Camp line to get
away from me if I can help it.
"I believe that you will appreciate the position I have
taken in this matter.
Very truly yours,
W. 0. BRISTOW, Agent,
GEP:vcb

By: Pillow''

Q. You knew nothing about the writing of that
letter 1
A. No, sir.
Q. After you took the trip to Richmond you wrote a letter,
you state, and subsequent to that the company replied to you
that they did not feel that they were under any obligation,
that they 1\ne"r nothing about this risk and they had not assumed it and declined to pay it; is that a fact 1
A. No, sir, when I wrote the letter the day after the fire
I didn't get any reply to it. I wrote them a second letter
asking for a. reply to it and they advised me that the matter
had been referred to Mr. Lloyd, their state agent, that h~
handled all losses in Virginia. They did not deny liability
in that letter.
Q. And the denial of liability was at a subsequent time.
A. Yes, sir, and this came through 1\ifr. Lloyd.
Q. Some question has been asked you, ~Ir. Bristow, on the
subject of the payment or settlen1ent for insurance policies
and you have stated that companies had their rules but they
were frequently abrogated and sometimes moneys were not
paid until120 days. Was, or was it not the custom-as a matter of fact, a rule of the Corporation Commission during·1933
that payment should be made within sixty days after policies
were written?
A. Not in sixty days. I think Mr. Lloyd can explain that
better. It is usually about seventy-five to ninety days.

page 94

~
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Q. So far as the company's balances, they have decided they
shall, of course, be promptly paid?
page 95 } .A. Yes, sir.
Q. .And you ·are supposed to carry the credit for
an indefinite period of time 7
A. Yes, sir. If I don't have the money when the company
has to have it I have to go and borrow it and pay it myself.
I did that as much as twice last year because the rules have
been more strictly observed in the last few years than they
·
have been heretofore.
Q. The local agent gets possibly a rate of fifteen or twenty
percent on a premium'
A. Yes, sir, twenty percent flat.

RE·-DIRECT EXAMINATION.
By Mr. Parker:
Q. Did Mr. Pillow have authority from you to resign the·
agency of any company without consulting you and obtaining
your consent 1
A. No, sir.
Q. '\Vhen you talked to Mr. Lloyd in Richmond on the 18th
of July concerning the loss on this policy, did he say anything
then to you about the fact that you were no longer his
agent?
A. No, sir.
Q. Did he say anything to you about prospective business
or future business to be written by your agency for his company in that conversation 1
.
A. Yes, sir, he said in view of the fact that we
page 96 ~ had the loss, or something to that effect, if you
will continue with us and give us a reasonable
amount of business we can get together on this.
Q. Did you agree with him to give him. any particular
amount of future or prospective business?
A. I think we ag-reed to give him something like $2,000 in
premiums over a period of hvo years.
Q. By whom was that agreement made, by you or Mr. Pillow?
A. I am not sure. Mr. Pillow and I discussed it as to what
we thought we could do and I don't know whether I signed the
letter or Mr. Pillow signed it.
Q. In the conversation on July 18th with Mr. Lloyd wa:s
any agreement made?
.
· ·
A. No agreement was made but we discussed it in a general
way.
Q. In your cross examination you stated you used binders

-------------~----------
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just as little as possible. Do you mean by tliat verbal binders
or written binders Y
A. Both.
Q. When you referred to binders in your cross examination, did you have in mind written binders or verbal binders t
A. Both.
Q, You stated in your cross examination that the binder
was to· issue immediately and held until the policy was issued. What kind of binder did you have in mind!
A. That was a written binder or written mempage 97 ~ orandum. It could be a verbal binder as far as
·
the insured was . concerned but a ·memorandum
binder as far as the agent is.concerned.
Q. Did the National Liberty ever tell you any specific number of days or period of time in which you had to issue a
policy after making a verbal binderY
A. I have never received any instructions. If I did I don't
recall it.
Q. In connection with the custom of reporting business to
your companies, Mr. Sands asked you if it was not true that
you sent the daily reports in to be accepted or rejected by
the company and if not rejected by the company you assumed
it was all right. Now I ask you whether or not by custom
of your office the insurance is in force from the time you write
the policies or make the verbal binders with your customers
unless you hear from the company to the contrary f
A. I assume that the risk is satisfactory and that it is
in force from the date of the issue of the policy.
Q. Do you have to get from your company any form of acceptance or approval of the· contracts that you make, either
verbal or by policies, before the insurance becomes effective f
A. No, sir.
Q. Concern~ng the supplies furnished to you by the N~:t
tional Liberty, when were they first called for by the National
Liberty or any of its agents after this correspondence concerning your plan to resign as tlieir agent Y
. A. Sometime just before Christmas. I don't repage 98 ~ call the date. It might have been in November or
December. Mr. Pillow and I were not at home.
Q. What year?
A. 1933. Mr. Pillow and I were both away and when we
returned to the office my daughter, Virginia Bristow, stated
that somebody from Mr. Lloyd's office had called for the supplies and she didn't know where they were.
Q. What, if anything, prior to that time had Mr. Lloyd or
any other agent of the National Liberty done to indicate that
they considered your agency terminated Y

National Liberty Ins. Co., etc., v.

w_. A. Jones, etc.

85

.A. Nothing.
Q. Have they ever written you any letter stating that your
agency was terminated and calling for supplies'
A. No, sir.
Q. Have they ever written you any letter stating that your
commission of authority was cancelled?
A. No, sir.
Q. Have you until this morning received any statement
from Mr. Lloyd or any other agent of the National Liberty
to the effect that yuur commission of authority was hereby cancelled!
A. No, sir. Mr. Lloyd called in my oflice, I think, the
early part of January to take up the supplies.
Q. Jannary of what year?
A. January, 1934, and I refused to deliver them to him
on advice from you as attorney for the J oneses and so e~
plained it to him.
page 99

~

RE-CROSS EXAMINATION.

B;y l\ir. Sands :
Q. Is it not a fact, Mr. Bristow, that neither yon nor your
office nor any member of it has considered himself in a position to write insurance for the National Liberty since this
discussion came up involving the Camp trouble last spring
at the time that the letters which I have referred to were
passed!
A. There have been one or more policies written since that
time and maybe one or two endorsements.
Q. When w~re those policies written 7
·
A. I don't recall. I think Mr. Parker has them. Mr. Pillow can answer that because he handled it.
Q. As to what month it was in, you do not know?
A. I think perhaps it was in August. I am not sure bqt
you can get that information.
Q. ~Ir. Pillow will fnrnish that information Y
A. He will testify to that.
Q. You have stated that you went up to Richmond and that
you wrote a letter. Will you please look at this letter whiclf
I hand yon and state as to whether or not that is the origin81
letter that you wrote to the National Liberty immediately after
yon had that conversation with Mr. Lloyd, the letter bearing
date July 18, 1933?
:
:A. Yes, sir, this is the letter.
page 100 ~ Q. In that letter you state, among other thirigs,
''It is needless for me to tell you I feel very emharassed because of the circumstances, although I fee~ that
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it was merely an oversight on Mr. Pillow's part that the policy
was not issued. He has been working for me fourteen years
and this is the first serious mistake he has made •that would
affect my agency.'' You really considered at that time that
his conduct in placing a binder and not reporting it or issuing
a policy in that period of time was so unusual that you considered it the first real serious mistake he had made; that is
true'?
A. ·Yes, sir, that is true.
Note: This letter was marked Defendant's Exhibit, No.
6, and the following is a copy thereof:
W. 0. Bristow,
Franklin, Va.
July 18th, 1933.
''National Liberty Insurance Company,
New York, N. Y.
'Gentlemen :
"Re: Loss-W. A. & J. J. Jones,
QUAY PEANUT COMPANY.

trad~ng

as SOUTH

"I have just returned from Richmond, where I had a talk
with your ~Ir. Lloyd concerning the above loss, and I am writing you this letter at his suggestion to g·ive you- the facts in
the case.
During the latter part of :Niay, 1933, Mr. Pillow, who is
my office manager, received an order by telephone from Mr.
J. J. Jones for $1,500.00 insurance on peanuts
page 101 r and bags in his shelling plant which is located near
Franklin. The order was received by Mr. Pillow
at his home about ten o'clock at night and he told Mr. Jones
that he was binding the coverage in the National Liberty and
w.ould write·. the policy the next day. A pencil memorandun1
to this effect was made by Mr. Pillow but he returned to the
office without the memorandum and overlooked the matter
eptirely. Yesterday the peanuts were destroyed by fire. I
f8.Ve the building insured in the Virginia Fire, & :Niarine and
\U the Atlas Assurance. J\tir. Jones had one. other policy
on peanuts for $2,000.00, written by another agency. He also
had his machinery insured with another agency, but ,I do not
know for how n1uch. As soon as ~fr. Jones reported the loss
to us, Mr. Pillow recalled the telephone conversation and the
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binder, and he and I drove to Richmond immediately to report_ the matter to Mr. Lloyd.
·
"It is needless for me to tell you that I feel very ex;nbarrassed because of the circumstances, although I feel that it
was merely an oversight on Mr. Pillow's part that the policy
\vas not issued. He has been working for me fourteen years
and this is the first serious mistake he has made that would
effect my agency.
"I understand that the loss for the other companies will
be handled by the Fire. Companies Adjustment Bureau, and
will thank you to let me know your attitude toward·the matter. Of course, if the binder is not recognized, it will have ·
.
a bad effect upon my .business in· this communpage 102 ~ ity.
''Very truly yours,

w: 0. BRISTOW.''
Q. In. other \vords, it was so much out of the ordinary for
that course of business to follow that you felt that it demanded
your first attention so you went to look up the state agent of
the National Liberty to explain that proposition in person Y
.A. That is true. VVe wanted to lay the facts before him
:and get his advice.
·
·
Q. Do you recall ever in this con1munity in the last ni~e
teen years that you have been in business· where an oral binder
has been extended for a period of thirty to sixty days Y
A. I don't recall any.
Q. You do not believe that any reputable insurance company doing business 'would ever tolerate any agent who indulged in that as a practice, do you 1
l\fr. Parker: Question objected to as being a conclusion of
the witness without knowledge of the facts asked.
A. No, sir, not as a practice.

By 1\Ir. Sands:
Q. .So there is certainly no rule to justify such a course
of conduct, in your judgment?
A. I wouldn't think so.
Q. You were asked by Mr. Parker something with respect
to a suggestion of l\Ir. Lloyd as to the amount of'business that
you might give them if they would pass this up and pay this

-----------
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_
page 103

loss. Is it not a fact it was a suggestion either
made by you or by Mr. Pillow in your presence that
if they would continue with the agency and pay
this loss that you would give them $1,500 to $2,000 worth of
business in the next two years Y
. A. It might have been suggested by Mr Pillow or myself.
I don't know. It was used in a spirit of compromise.
_Q. Look at this letter which I hand you bearing date August 28th and state as to whether or not that is not ·what you
wrote to the company as of that date to that effect Y
A. That letter was written by my office.
· Q. And signed by you, was it not!
A. It seems to be but dictated by Mr. Pillow. I am not
sure that I signed it. The origina_l, of course, would speak
for itself but that is ~arrying out the line of a previous conversation with Mr. Lloyd.
~

Mr. Sands: I introduce this letter in evidence.
Note: This letter was marked defendant's Exhibit No. 7
and the following is a copy thereof :
"COPY

"W. 0. BRISTOW, AGENT,
Farmers Bank Building
300 N. Main Street.
Franklin, V a.
4-ugust 28, 1933.
"National Liberty Insurance Company,
New York.
''Gentlemen:
Re: Loss-W. A. & J .. J. Jones, trading as South Quay Peanut Co.
page 104

r

"Will appreciate it very much if you will let
me have a reply to my letter of July 18th in re
gard to the binder issued by Mr. Pillo'v to the above assured
There is other insurance on this property and settlement is
being held up pending your decision as to liability under this
·
binder.
''If you decide to take care of this loss I believe I can give
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you $1,500 or $2,000 in premiums within the next two years
to help make up for your loss.
Very truly yours,
W. 0. BRISTOW, Agent.
(Signed) By: W. 0. B.

GEP-vcb."
By Mr. Sands:
Q. The company, howeverA. I have never got any answer to it that I recall.

G. E. PILLOW,
being first duly sworn, testified on behalf of the plaintiff as
follows:
Examined by Mr. Parker:
Q. You are Mr. G. E. Pillow, familiarly known as "Hap"
and you live· in Franklin, Virginia 7
A. Yes.
Q. By whom are you employed 7
A. W. 0. B-ristow, agent.
Q. In connection with what business 7
A. General insurance business.
page 105 } Q·. How long have you been so employed Y
A. S-ince J\tfarch 1st, 1919.
Q. Has all of your work in the insurance business been
done in Franklin and territory 7
A. Yes, sir.
Q. How much authority did Mr. W. 0. Bristow give you in
regard to the fire insurance business of his agency Y
A. My authority is practically unlimited.
Q. That is the limits of your authority were what limits?
. A. I write all policies, sign all policies, examine risks, see
that the cove rag~ is proper, attend to all details in issuing
·
fire policies and automobile policies.
Q. Who makes out the reports to the companies 7
A. I do.
Q. Who writes and signs the checks to the companies for
their net premiums?
·
A. Ido.
Q. Who verbally binds risks for insurance until the policy
is written?
A. I do.
Q. Who transacts the business of the agency with the N ationa! Liberty Insurance Company and its agents?
A. I do.
Q. How much of the fire insurance business of Mr. Bris-
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tow's agency was handled by you as distinguished from the
other people in the office Y
page 106 ~ A. I would say eighty-five percent except the
manual labor.
Q. Is handled by you personally?
A. Yes, sir.
Q. Did you have Mr. Bristow's authority to charge premiums to customers and collect them Y
A. ·Yes.
Q. How long have you been writing insurance against fire
on the property of W. A. Jones and J. J. Jones?
A. Since June, 1923.
Q. Had you, prior to May, 1933, personally inspected their
factory building at .South Quay?
A. Yes.
Q. Did you write. any insurance on that building 1
A. Yes.
Q. Did you in May, 1933, know 'vhat kind of peanuts were
kept there and what kind of business was conducted there with
regard to the peanuts¥
A. Yes.
Q. Was it similar in its handling of the business to other
peanut factories in this section?
A. Yes.
Q. Are peanuts insured by your agency for factories of
that type on shifting stock of peanuts or a certain number of
identified bags of peanuts of that same factory f
A. On shifting stock.
page 107 ~ Q. You knew that?
A. Yes.
Q. At the time you had this conversation with Mr. Jones
to which I will refer later?
A. Yes.
Q. When you had that conversation did you know what kind
of policies to write on peanuts there if peanuts were wanted?
A. Yes.
Q. Did you know the rate 1
A. Yes.
Q. What was it?
.l\.. $3.95.

Q·. What does that mean?
A. $39.50. per thousand.
Q. Did you know you had that conversation what companies represented in your office 'vould take fire insurance on
peanuts in buildings of that type f
A. Yes.
Q: Was National Liberty one of themY
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A. Yes.·
Q. Tell me about your conversation with Mr. J. J. Jones
of South Quay Peanut Company in which you talked about
insurance on peanuts in that building.
A. Mr. J. J. Jones called me up at my home after supper
sometime during the latter part of the month of May, 1933,
and asked me for coverage up to $1,500 on peapage 108 ~ nuts in his factory near South Quay, Virginia.
Q. What did you say?
A. I told him I would bind the coverage right at that minute in the National Liberty Insurance Company and that I
would issue the policy as soon as I got back to the office the
next morning and plaee the policy in my vault with his other
papers and I quoted him the rate of $39.50 per thousand tor
one year at $1,500 which I think would amount to fifty-nine
dollars and some cents. for $1,500 insurance.
Q. Was that arrangement agreed to by Mr. ones?
A. Yes.
Q. Did he tell you where the peanuts were located?
A. Yes.
Q. vVhere did he say they were located y
A. In his factory at South Quay.
Q. He specified peanuts?
A. Yes.
Q. Did he tell you who was the owner?
A. He asked me to insure the peanuts in the name of South
Quay Peanut Company, W. A. and J. J. Jones, trading as
South Quay Peanut Company.
Q. Was this conversation in the presence of each other or
over the telephone?
A. Over the telephone.
Q. Where was your residence at that time from which you
were speaking?
pag·e 109 ~ A. Two miles out of Franklin.
Q. In .Southampton County?
A. On the road between F'ranldin and Courtland in Southampton County.
Q. Why did you happen to name the National Liberty?
A. I had a memorandum pad on the telephone table with
the na1ne of the National Liberty Insurance Company on it.
The name of the N ationa] Liberty was right in front of me
and that is why I used that name.
Q. Did you tell 1vlr. Jones the· name of the Company that
you 'Yere insuring in?
~

Y9.

Q. And what company was that?
A. The National Liberty Insurance Company.

·
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Q. As closely as you can get to it, tell me what. date this

coll.ver~ation

took place Y

·

. .A. It was before May 25th and about May 19th, 1933.
Q.. Was it as early as l\1ay lOth t
A. It was about May 19th. I don't think it was as early
as May lOth.
Q. Was it as late as June lstY
A. No, it was prior to 1\Iay 25th, 1933.
Q. "What have you to go by in your memory that makes you
positive it was prior to May 25th 1 Are you positive it was
prior to May 25th T
·A. Yes.
page 110 ~ Q. What have you in your memory to go by
that makes you positive¥
A. A letter written by me to ~ir. Lloyd on that day.
Q. Is that the letter which has already been submitted in
evidence in which you tell him that you are forced to resign
or are thinking of resigning, whatever it says, on account of
some lines of the Camp Manufacturing Company T
A. Yes.
Q. Was the term of the insurance policy specified between
you and Mr. Jones 1
A. It was understood it was to be written for one year ..
Q·. Why was thatY
A. Because we 'vrite all of Mr. Jones' policies and all policies for peanuts in factories for one year.
Q. Was it specified when that insurance was to begin Y
A. Yes.
Q. When was it to begin f
A. Right at the minute the telephone conversation took
place.
Q. Then when would the year's term of the policy to be
written for that begin Y
A. I don't understand that.
Q. In other words, a policy that was to be written would
have been dated whatf
A. It would have been dated that same date on which the
telephone conversation took place. The policy
page 111 ~ would have gone into effect at twelve o'clock noon
on that date.
Q. Is that in keeping with your regular custom in writing
policies pursuant to verbal conversations?
A. Yes.
Q. Was anything said between you and Mr. Jones about
when the premium was to be paid Y
A. No.
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Q• .According to your custom, Mr. Pillow, what would have
·
been done concerning the premium f
A. The premium would have been charged to his account
on our books.
·
Q. When would you have collected it Y
A. Whenever it 'vas convenient with Mr. Jones to pay it.
We usually called on him every thirty or sixty days and he
usually gave us a check for part payment. Sometimes he
never asked for his account.
Q. Did you send him written statements by mail or in any
other manner at regular intervals?
A. No.
Q. How did he know how much he owed you Y
A. I don't think he ever knew exactly how much he owed
us.
Q. How would he know how much to pay you 1
A. He 'vould always give us a check from ten to thirty
dollars, just as much as he could spare at that time.
Q. Did that depend on the total amount that he owed you f
In other words, did he give you checks for expage 112 r actly what he owed you or make partial payments on account Y
A. He made partial payments on account.
Q. How long had this custom between your agency and the
J oneses been in effect 7
A. Since June 1923.
Q. Who was responsible to the insurance companies for
their portion of the premium on the business written by
. you! ·
·
A. W. 0. Bristow, Agent..
Q. And who paid the companies?
A. W. 0. Bristow, Agent, paid the company. I issued. the
checks and signed them.
Q. At the time you made this conversational agreement
'vith Mr. Jones, did he owe you a balance on premiums for
other business Y
A. Yes, he owed us a premium for a liability policy on the
truck.
Q. Had you collected that premiurn in full by the time of.
this fire loss'
·
A. No.
Q. What was your custon1 about collecting premiums for
one policy while premiums for a prior policy were owing!
A. We would try to clean up one premium before giving
him a statement for another.
Q.. Was anything said between you and Mr. Jones in that
conversation about when the policy was to be issued?
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A. No, it was understood that I would issue
the policy upon my return to the office.
Q. Why was that understood that way?
A. That was our custom.
Q. Was it your custom with the J oneses as well as with
other customers?
A. Yes.
Q. Was anything said between you and Mr. Jones about
where the policy would be delivered or placed or put when
written?
A. It was understood that the policy 'vas to be placed in
our vault with his other papers.
Q. Why was that understood?
A. That was an arrangement we had with l\1r. Jones since
we began writing his business in June, 1923.
Q. Did they ever so often see the policies that you put in
there for them?
A. Never except once in a while they would ask for a life
insurance policy when they wanted to make a loan on it.
Q. And you kept other kinds of policies other than fire insurance policies?
A. ·Yes.
Q. Who put the policies in the safe for them?
A. I did and sometimes Mr. Bristow did.
Q. Are the J oneses the only ones with whom you have this
arrang·ement?
A. No, we keep policies in our vault for, I should say, five
hundred other people but we make no charge for
page 114 ~ that.
Q. Under your custom what were you to do concerning the premium on this policy?
A. I was to charge the premium to him on our books or to
the South Quay Peanut Company and pay the company when
the time came to pay them.
Q. Under your custom at what time 'vas this policy to be
written under your agreement with Mr. Jones?
A. Upon my return to the office.
Q. And under your custom where yould the policy have been
put when written?
A. With 1\{r. Jones' papers in my vault.
Q. Did you do any of these things, Mr. Pillow?
A. No.
Q. 'Vhy not?
A. I made a memorandum at the tin1e of the telephone conversation, left the memorandum on the phone table, went to
work the next morning, forg·ot the telephone conversation,
forgot the metnorandum also.
page 113

~
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Q. .And when did you next think about itY
.A.
Q.
.A.
Q.
.A.
Q.

When Mr. Jones notified me that he had a fire.
Which was on what day?
I think it was July 17th, 1933.
Where is that written memorandum now7
I don't know. It was lost.
When did you last see it?
A. At the termination of my conversation with
•
page 115 }- Mr. Jones.
Q. Can it be found nowY
A. No.
Q. Why don't you think so?
.A. Since that time I have moved and all waste material
and everything was burned up that we didn't need when we
moved.
Q. Can you from memory tell me what you wrote down on
that padY
.A. Yes, I wrote "W. A. and J. J. Jones, trading as S.outh
Quay Peanut Company, $1,500 insurance on peanuts in their
factory at South Quay, Virginia, rate $3.95 and the date."
Q. Anything else V
A. That is all that I can remember right now.
Q. Was any policy ever written by you or anyone else
pursuant to that agreement that you know off
A. There were ther policies at the time of the :fire.
Q. I don't mean after that agreement but policies for the
insurance to which you agreed in that conversation? In
other words, did you write the policy that you intended to
write?
A. No.
Q. Had anyone else ever written it that you know of?
A. No.
Q. I asked you, I believe, to write a specimen policy showing this contract exactly as it would have been if you had
written it in accordance with your contract, did I notT
Specim~n.

3335-53

Franklin, Va.

Stand Fire Insurance Policy of the .States of New York,
1\Iaryland, District of Columbia, Virginia, West Virginia, Wyoming, New Afexico, Arizona and Colorado.
Expires ................................................ .
Property-Peanuts.
Amount, ....................................... $1,500.00
Premium, ...................................... $ 59.25
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SOUTH QUAY PEANUT COMPANY.
No. 5322.

NATIONAL LIBERTY
IN-SURANCE COMPANY
OF AMERICA .

•

Insure Today

NATIONAL LIBERTY
Insurance Company
of America.
Founded in 1859-Home Office, New York.

A STOCK COMPANY : : INCORPORATED 1859.
CAPITAL, $10,000,000.00.
HOME OFFICE: NEW ·YORK, N. Y.

W. 0. BRISTOW
''The Insurance Man''
INSURANCE OF ALL KINDS
300 Main Street

FRANKLIN

VA.

It is important that the written portions of all policies
covering the same property read exactly alike. If they do
not they should be made uniform at once.

E. 3613-10-31
page 116 ~
No. -5322

.Specimen.
S.TOCK COMPANY

NATIONAL LIBERTY
INSURANCE COMPANY
OF AMERICA.
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CO-INSURANCE RIDER-The rate on the property herein described, without a co-insurance clause, is 100% higher
than the rate at which the policy is written and in consideration of the lower rate being· used, the 80% co-insurance clause
is attached to and made a part of this policy.
Amount $1,500.00

Rate 3.95

Premium $59.25

In consideration of the ·Stipulations helrein named and
of Fifty-nine & 25/100 Dollars Premium does insure W.
A. Jones,& J. J. Jones, dJb as South Quay Peanut Company
and legal representatives, to the extent of the actual cash value
(ascertained with proper deductions for depreciation) of the
property at the time of loss or damage, but not exceeding
the amount which it would cost to repair or replace the same
with material of like kind and quality within a reasonable
time after such loss or damage, without allowance for any
increased cost of repair or reconstruction by reason of any
ordinance or law reg·ulating construction or repair and without compensation for loss resulting from interruption of business or manufacture, for the term of One Year from the
.................. day of .................. 19,. . at noon,·
to the. . . . . . . . . . . . . . . . day of ................ 19 .. , at noon,
against all DIRECT LOSS AND DAMAGE BY FIRE and
by removal from premises endangered by :fire, except as herein·
provided, to an amount not exceeding Fifteen Hundred &
N o/100 Dollars, to the following described property while
located and contained as described herein, or pro rata for five
days at each proper place to which any of the property shall
necessarily be removed. for preservation from :fire, but not
elsewhere, to wit:
Specimen.
ASSURED-W. A. & J. J. Jones, d!b as South Quay Peanut
Company, $1,500.00 On Peanuts and Bags, assured'"s own or
held by assured in trust or on storage, or sold but not delivered, or for which in case of loss assured may be legally
liable, only while contained in the frame metal roof building
ana I or additions thereto,· occupied as Peanut Factory, Warehouse, and Offices, situate about ,Five miles southeaBt
of Franklin, Virginia, in Nansemond County, Virginia, near
South Quay and one the southwest side of road leading from
South Quay to ·Factory Hill.
$ None Qn Peanuts and Bags, assured's own or held by assur~d in· trust or on storage, or sold but not delivered, or for
'vhich in case of loss assured may be legally liable, only while
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contained in the frame ...................... roof building
and I or additions thereto, occupied as ................. .
situate ...................... ·.......................... .

$ None On Peanuts and Bags, assured's own or held by assured in trust or on storage, or sold but not delivered, or for
which in case of loss assured may be legally liable, only while
contained in the frame ...................... roof buildhig
and I or additions thereto, occupied as .................. ,
situate ............................................... .

It is ag·reed that any loss or damages that may be ascertained and proven to be due the assured under this policy
shall be held ayable to ................................. .
aa ............ interest may appear, subject, nevertheless, to
all conditions of the policy.
Other insurance, 'varranted concurrent herewith, permitted
without notice until required.
STANDARD TIME CLAUSE-It is understood and agreed
that the word ''noon'' as used herein, in designating the beginning and ending of the term ·of insurance, refers to Standard time at the place where the property is located.
LIGHTNING AND ELE·CTRICAL APPARATUS
CLAUSE-This policy covers any direct loss or damag·e
caused by lig·htning ( me·aning the commonly accepted term
"lightning" a:nd in no case to include loss or damage by cyclone, tornado or windstorm), not exceeding the sum insured,
nor the interest of the insured in the property, and subject
in all other_ respects to the terms and conditions of this policy.
In consideration of $. . . . . . . . additional pre·mium, and the
compliance by the assured with the follo,ving warranties, permission is hereby given to keep not more than ........... .
(State Number Here)
automobiles using gasoline or other infian1mable liquids for
fuel in the building described in the ..................... .
item of this policy.
Warranty:
It is warranted by the assured that no artificial light, other
than incandescent electric, or heat, other than steam or hot
water, shall be permitted in the room in which the machines
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are kept, and no repairs requiring the use· of artificial heat or
open flame shall be made in the building.
It is further warranted by the assured that no gasoline or
<>ther volatile liquid, except that carried in the tanks of the
.automobiles, shall be kept in the room in which the machines
are stored.
While any of these warranties are in any way disregarded,
.all insurance under this policy shall eease. ·
EIGHTY PER CENT CO-INSURANCE OLAUSE-It is
:a part of the consideration of this policy, and the basis upon
which the rate of premium is fixed, that the assured shall at
all times maintain insurance on each item of property :insured
by this policy of not less than eighty per cent of the actual
cash value thereof, and that, failing to do so, the assured shall.
be an insurer to the extent of such deficit, and in that event
shall bear his, her or their proportion of any loss. In that
an aggregate claim for any loss is less than Ten Thousand
Dollars ($10,000) (provided, however, such amount does not
-exceed five per cent of the total amount of insurance upon
the property described herein and in force at the time such
loss occurs) no special inventory or appraisement of the undamag·ed property shall be required. If this policy is divided
into two or more items, the· foregoing conditions shall apply
to each item separately.
Attached to and forming part of Policy No. 5322 of the
National Liberty Insurance Company, of America.
W. 0. BRISTOW, Agent.
Specimen.
This policy is made and accepted. subject to the foregoing
stipulations and conditions, and to the stipulations and conditions printed on the back hereof, which are hereby made
:a part of this policy, together with such other provisions, stipulations and -conditions as may be endorsed hereon or added
hereto as l1erein provided.
In Wit ness ltV hereof, this Company has executed and attested these presents; but this policy shall not be valid until
countersigned by the duly authorized Agent of the Company
at Franklin, Va.

W. I. KURT.H,
President.
J. A. SMITH,
Secretary.

------------------

100

Supreme Court o"t ;A.ppeals of Virginia.

Co~ntersigned

this

Franklin, Va.
day of

... . . . .. 19 ....
W. 0. BRISTOW,
Agent.

Fraud, misrepresentation, etc.

.This entire policy shall be void if the in...
sured has concealed or misrepresented
any material fact or circumstance concerning this insurance or the subject thereof; or in case of
any fraud or false swearing· by the insured touching any matter relating to this insurance or the subject thereof, whether
before or after a loss.
Unins'ltrable
bills, cun·ency, deeds, evidences of debt,
anll
money, notes or securities ; nor, unless
. Excepted property. specifically named hereon in writing,
bullion, manuscripts, mechanical drawings,. dies or patterns.
Hazards not
This Company shall not be liable for loss
covered.
or damage caused directly or indirectly
by invasion, insurrection, riot, civil war
or commotion, or military or usurped power, or by order of
any civil authority; or by theft; or by neglect of the insured
to use all reasonable means to save and preserve the property at and after a fire or when the property is endangered
by fire in neighboring premises.
·
This entire policy shall be void, wnless o.therwise provided
by agreement in 'writing added hereto,
Ownership, etc.
(a) if the jnterest of the insured be
other than unconditional and sole
ownership; or (b) if the subject of insurance be a building
on ground not owned by the insured in fee simple; or (c) if,.
with the ltnowledge of the insured, foreclosure proceedings
be commenced or notice given of sale. of any property insured
hereunder by reason of any mortgage or trust deed; or (d)
if any. change, other than by the death of an insured, take
-place in the interest, title or possession of the subject of insurance (except change of occupants without increase of
hazard) ; or (e) if this policy be assig·ned before a loss.
Unless otherwise provided by agreement in writing added
hereto this company shall not be liable for loss or damage
occu·rring
Other insurance.
(a) while the insured shall have any
other contract of insurance, whether
· valid or not, on property covered in whole or in part by this
policy; or
·
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(b) while the hazard is increased by any
means within the control or knowledge
of the insured; or
(c) while mechanics are employed in
Repairs, etc.
building, altering or repairing the described premises beyond a period of fifteen days ; or
Explosives,
(d) while illuminating gas or vapor is
gas eto.
generated on the described premises;
or while (any usage or custom to the
contrary notwithstanding) there is kept, used or allowed on
the described premises fireworks, greek fire, phosphorous, explosives, benzine, gasolene naphtha or any other petroleum
product of greater inflammability than kerosene oil, gunpowder exceeding twenty-five pounds, or kerosene oil exceeding
five barrels; or
Factories.
(e) if the subject of insurance be a manufacturing establishment while operated
in whole or in part between the hours of ten P. M. and five
A. M., or while it ceases to be operated beyond a period of
ten days; or
Unoco~tpanoy.
(f) while a described building, whether
intended for occupancy by owner or
tenant, is vacant or unoccupie"d beyond a period of ten days;
or
Explo.sion,
(g) by explosion or lightning, unless
Lightning.
fire ensue, and, in that event, for loss
or damage by fire only.
Chattel ~nm·tga,qe.
Unless otherwise provided by agreement in writing added hereto this Company shall not be liable for loss or damage to any property insured hereunder while incumbered by a chattel mortgage, and
. during the time of such incumbrance this Company shall be
liable only for loss or damage to any other property insured
hereunder.
'
Fall of b1.tilding.
If a building, or any material part
thereof, fall except as the result of fire,
all insurance by this policy on such building or its contents
Rhall immediately cease.
Added Clause.~.
The extent of the application of insur ·.
·
ance under this policy and of the contribution to be made by this Company in case of loss or damage, and any other agreement not inconsistent with or a waiver
of any of the conditions or provisions of this policy, may be
provided for by agreement in writing added hereto.
Waiver.
No one shall have power to waive any
. ·~
provision or condition of this policy except such as by the terms of this policy may be the subject
Increase of hazard.
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of agreement added hereto, nor shall any such provision or
condition be held to be waived unless such.waiver shall be in
writing added hereto, nor shall any provision or condition of
this policy or any forfeiture be held to be waived by any requirement, act or proceeding on the part of this Company
relating to appraisal or to any examination herein provided
for; nor shall any privilege or permission affecting the insurance hereunder exist or be claimed by the insured unless
g·ranted herein or by rider added hereto.
Cancellation
This policy shall be cancelled at any
of policy.
time at the request of the insured, in
which case the Company shall, upon demand and surrender of this policy, refund the excess of paid
premium above the customary short rates for the expired
time. This policy may be cancelled at any time by the Company by giving- to the insured a five days' written notice of
.cancellation with or without tender of the excess of paid premium above the pro rata premium for the expired time, which
excess, if not tendered, shall be refunded on de~nand. N oticc
of cancellation shall state that said excess premiJim (if not
tendered) will be refunded on demand.
Pro rata liability.
This Company shall not be liable for
a greater proportion of any loss or damage than the amount hereby insured shall bear to the :whole
insurance covering the property, whether valid or not and
whether collectible or not.
Noon.
The word ''noon'' herein means noon
M ortga,qe
of standard thne at the place of loss or
inte·rests.
damage. If loss or damage is made pay·. able, in whole or in part, to a mortgagee
not named herein as the insured, this
: .poli(,-y may be cancelled as to such interest by giving to such
:mortgagee a ten days' written notice of cancellation. Upon
' failure of the insured to render proof of loss such mortgagee
shall, as if named as insured hereunder, but within sixty days
after notice of such failure, render proof of loss and shall
be subject to the provisions hereof as to appraisal and times
of payment and of bringing suit. On payment to such mortg·agee of any sum for loss or damage hereunder, if this Company shall claim that as to the n1ortg·agor or owner, no liability existed, it shall, to the extent of such payment be subrogated to the mortgagee's right of recovery and clain1 upon
-the collateral to the mortgage debt, but without impairing
the mortgagee's right to sue; or it may pay the mortgage
dobt and require an assignment thereof and of the mortgage.
Other provisions relating to the interests and obligations of
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such mortgagee may be added hereto by agreement in writing.
Require·Jnents in
The insured shall give immediate notice, in writing·, to this Company, of any
~ase of loss ..
loss or damage, protect the property
:from :further damage, forthwith separate the damaged and
undamaged personal property, put it in the best possible order, furnish a complete inventory of the destroyed, damaged and undamaged property, stating the quantity and cost
of each article and the amount -claimed thereon; and, the in.sured shall, within sixty days after the fire, unless such time
is extended in writing by this 'Company, rendm· to this Oompa'rtJ/ a proof of loss, signed and sworn to by the insured,
stating the knowledge and belief of the insured as to the following: the time and origin of the fire, the interest of the
insured and of all others in the property, the cash value of
-each item thereof and the amount of loss or damage thereto,
all incumbrances thereon, all other contracts of insurance,
whether valid or not, covering· any of said prope·rty; any
changes in the title, use, occupation, location, possession, or
exposures of said property· since the issuing of this policy,
by whom and for what purpose any building herein described
.and the several parts thereof were occupied at the time of
fire ; and shall furnish a copy of all the descriptions and schedules in all policies and if required, verified plans and specifications of any building, fixtures or machinery destroyed or
damaged. The insured, as often as may be reasonably required, shall exhibit to any person designated by this Company all that ren1ains of any property herein described, and
submit to examinations under oath by any person named
by this Company, and subscribe the same; and, as often as
may be reasonably required, shall produce for examination all
books of account, bills, invoices, and other voucbers, or certified copies thereof, if originals be lost, at such reasonable
time and pla~e as may be designated by this Company or its
representative, and shall permit extracts and ~opies thereof
to be made.
Appraisal.
In case the insured and this Company
shall fail to agree as to the amount of
loss or damage, each shall, on the written demand of either,
select a cmnpetent and disinterested appraiser. The appraisers
shall first select a competent and disinterested umpire; and
failing for fifteen days to agree upon such umpire then, on
request of the insured or this Company, such umpire shall be
selected by a judge of a court of record in the state in which
the propei~ty insured is located. The appraisers shall then
appraise the loss and damage stating separately sound value
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and loss o1· do.mage to each item; and failing to agree, shall
submit their differences only, to the umpire. An award in
writing, ~o itemized, of any two when filed with this Company
shall determine the amount of sound value and loss or damag~.
Each appraiser shall be paid by the party selecting him and
the expenses of appraisal and umpire shall be paid by the
parties ~qually.
Company's
It shall be optional with this Company
options.
to take all, or any part, of the articles
at the agreed or appraised value, and
also to repair, rebuild, or replace the property lost or damaged with other of like kind and quality within a reasonable
time, on giving notice of its intention so to do within thirty
days after the· receipt of the proof of loss herein required;
.Aba;ndotunent.
but there can be no abandonment to this
Company of any property.
When loss
The amount of loss or damage for which
pa.yable.
this Company may be liable shall be
payable sixty days after proof of loss,
as herein provided, is received by this Company and ascertainment of the loss or damage is made either by agreement
between the insured and this Company expressed in writing or
by the filing with this Company of an award as herein provided.
Suit.
No suit of action on this policy, for the
recovery of any claim, shall be sustainable in any court of law or equity unless all the requirements
of this policy shall have been complied with, nor unless commenced within twelve months next after the :fire.
Subrogat·ion.
This Company may require from the insured an assignment of all right of recovery against any party for loss or damage to the extent
that payment therefor is made by this Company.

A.SSIGNMENT OF INTEREST BY INSURED.

The interest of . . . . . . . . . . . . . . . . . . . . . . . . . . . . as owner
of the property covered by this Policy is hereby assigned
to .................................................... .
subject to the consent of the NATIONAL LIBERTY INSURANCE COMPANY of America.
(Signature of Insured)

Dated .............. 19 ..

. ............................. .
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CONSENT BY COMPANY TO .ASSIGNMENT. OF
INTEREST.

The NATIONAL LIBERTY INSURANCE COMPAN·Y of
America hereby consents that the interest of ........•.....
. . . . . . . . . . . . . . . . . . . . . . as owner of the property covered by
this Policy be assigned to ............................... .
. . . . . . . . . . . . . • . . . . . . . . . . . .. . . . Agent
Dated .................. 19. ~

...
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A. Yes.
Q. Is this paper that I now hand you the policy
that you prepared in answer to my request t

A. Yes.
Q. In what respect, if any, does it differ from the policy
that was to be prepared under your verbal agreement with
·
Mr. Jones?
A. In no respect except that the date is left out of this
policy.

l\fr. Parker: I wish to submit that in evidence (marked
plaintiff's Exhibit No. 8).
By Mr Parker:
Q. Froin whom did you first .hear about this fire lossY
A. From W. A. and J. J. Jones who came to me at the
same time.
Q. When was that?
A. That was on the afternoon of the fire.
Q. Did you report it to any agent of the National Liberty?
A. Yes.
Q. When?
A. The next day.
Q. How?
A. By personal visit to l\fr. Lloyd.
Q. Did Mr. Lloyd, on behalf of National Liberty Company, then deny liability for the loss?
A. No.
Q. What conversation did you have with Mr.
page 118 ~ Lloyd concerning this loss?
·
A. ~Ir. Lloyd stated_at first that he was sorry
that there had been a fire but that he thoug·ht it could be taken
care of and he didn't say so in so many words but he intimated that.
Q. What did he ask you to do in regard to reporting the
loss?
A. He asked me to come back to my office and .write the
company a letter giving them the details of the binder and
the understanding- I had with Mr. Jones over the telephone
and to send him a copy of that letter.
Q. Did he have any conversation with you concerning prospective future business to be written by your agency for
the N a tiona! Liberty at that time?
A. I don't remember whether he said anything about it at
that time, or. not.
Q. After your conversation with Mr. Lloyd and your letter
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to the National Liberty, how long was it before they took any
definite position as to what they would do about paying the
loss!
A. After the loss was adjusted by a representative of the
Fire Companies Adjustment Bureau.
Q. Do you know when that was done?
By Mr. Sands:
Q. You Jnean for the other companies?
A. Yes.
page 119

~

By

~1r.

Parker:

Q. What company was he adjusting for, the

Fire Companies Adjustment Bureau~
A. Two of the companies. represented in our offic~ ":e~e
the Atlas Insurance Company of London and the V 1Tg1n1a
Fire and Marine Insurance Company of Richmond.
Q. Did the adjuster make any statement to you concerning
what instructions or authority he had from the National Liberty Insurance Company?
A. Yes.
Q. What did he sayY
A. He told me the National Liberty Insurance Company
had instructed him to investigate the loss and to make a report
to them.
· Q. Thereafter what position did the National Liberty Company take as to whether they would pay the lossY
A. They denied liability.
Q. IIave they ever paid it or any part?
A·. No.
Q. On the 25th of May, 1933, you wrote Mr. Lloyd a letter
which has been put in evidence concerning certain lines which
his company could not carry and what you thought you must
do as the result thereof, did you not Y
A. Yes.
Q. What was Mr. Lloyd's answer to that letter7
A. Mr. Lloyd 'vrote n1e a lette-r asking me to hold the
matter in abeyance. I think in that letter he
page 120 ~ stated he expected to be in our office shortly after
that and discuss the matter 'vith us.
Q. Is that the letter?
A. Yes.
Mr. Parker: I wish to file that in evidence.
Note: This letter was marked plaintiff's Exhibit No. 9
and the following is a copy thereof:
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"'NATIONAL LIBERTY
. Insurance Company of America.
June 5, 1933. , :
"Mr. W. 0. Bristow,
Franklin, Virginia.
Dear Mr. Bristow:
''I duly received your communication of l\fay 25th advising that a{ter your consideration of the authorization of $8,000 on the Camp l\1:fg. Co. that you do not feel justified in
continuing the representation of this company.
''First let me thank vou for the nice remarks vou make
regarding me in person and secondly, I deeply regret that
you have come to this conclusion as my association with your
office and with the personnel has always been delightfully
pleasant and I have ...always felt, mutually profitable.
''It is n1y intention to be in your section within the next
week or two and I would like to discuss this matter with you
in person, especially in references to the Camp Manufacturing
Co. line and also as regards the question of writpage 121 ~ ing of farm business, 'vhich you mention. A:R
you know, we do not decline farm business at all
but simply require it to be written thru our Farm Department
and when written in that n1anner, we thank you for such business just as much as any other recording policies issued.
"I am thanking you therefore to kindly hold this matter
in abeyance until I can confer with you ..
'''Vi th regards to you all, I am
''Very truly yours,
LB:CTL

C. T. LLOYD,
_ State Agent."

Bv lVfr. Parker:
·Q. Did l\fr. Lloyd cotne to your office at any time betwe~m
that letter and this :fire loss f
A. Yes.
Q. What did he discuss with you the_n'
.
A. I don't think he eatne bet\veen the date of this letteJ
and the :fire loss.
Q. Did he come aft.er the fire loss 7
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A. Yes.
Q. "'\Vhat did he discuss with you then Y What was your
conversation?
A. :Nir. Lloyd seemed to think if 've would keep the agency
for the National Liberty, to continue as agent for the N ationa! Liberty, that his company would consider paying the
loss if we were to guarantee them a certain volpage 122 ~ ume of premiums.
Q. Did he specify what volume?
A. He intimated about $2,000 annually.
Q. Did he then ask for your advice?
A. No.
Q. Did he close the matter about the agency at that time
or did he leave it open?
A. He left it open.
Q. Have you at any time since July 17th written any policies as agent for the National Liberty¥
A. Yes.
·
Q. Have you at any time since July 17th written any indorsements as agent for the National Liberty?
A. Yes.
Q. Was this confined to one instance or more than one?
A. The writing of policies had been confined to one instance. There has been at least one instance of writing indorsements but I don't know how many 1nore.
Q. vVere the indorsements written by you and was this policy written by you?
·A. Yes.
'·Q. Vvere they accepted by the National Liberty Company?
A. Yes.
Q. Were they signed W. 0. Bristo,v, Agent, in keeping
with your usual custom of signing policies Y
=A. Yes.
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Please flU OlJt ~lall4s to avoid non-approvals beeause of insufficient fnfol'lllation to eheck
~NDORSEM:ENT

,Agency at Franklin, Virgin(a,
(It is highly importapt that Joeation of agency· be stated.)
National Liberty Insurance Company of America. Date of Endorsement 8/10/33,
Nallle of Ass\lfed D. A. Holland.

-

Policy No. 5321
This Space for Home Office Use
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Property Insllred Dwelling, Barn, Servant's House. (State whether building, machinery, stock, etc., a,nq whet.her specific or blanket, If
specifie, state &JD.OUDt on each itefll, if more than one.) _______ .,. .., ...........,...................................~ ......,...........•....,......................................... ,,................ .
Pate of Polley 2/27/29. Expiration 2/27/34. Amount $2300.00,
Old rate,...,........ ,.. ,,....... ,.......,... New rate... , ................... ,...,...,... Jteturn prero.ium $ .... ,..................." .......... Additional premium 1-----···--·--···--··-----·------.. ,.
FU~l- COPY OF ENDORSEMENT
The National ~iberty Insurance ColJlpany of AroAriea hereby consents that the interest of D. A. Holland, as ()Wner of the within described
property, be assigned to MRS. CLYDE H. PACE, who hereby becomes the assured under this policy.
·
The interest of C. C. Vaughan, Jr.. Trustee in the '"·ithin described policy htwin~ be~n f\llly satisfied, the attached Mortgagee Clause in
f~vor 9f C, C: Va\l~h~n, Jr. 1 1rnsteer is hereoy tn4l«;l~ P\lH {lp«;l VQi<l
·
·
W. O, BRISTOW, Agent,
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Form No. 128V.
Virginia
. (Revised 7-33)
DWELLING-With Three-Fourth Value Clause
( .E,or First, Second and Third Class Cities)
1. $2,200.00 On the two story frame building 'vith metal
& shingle roof as hereinafter described, occupied as a Dwell~·
ing House and situated #206 on the north side of West
Fourth A venue Block 14, in Franklin, Va., Sheet 5.
2. $ None On Household and Personal Effects, as hereinafter described, while contained in the above descr~bed dwell-.
ing.
.
.
3. $ None On the Rents or Rental Value, as hereinafter
specified, of the above described dwelling.
4. $50.00 On the frame building with shingle roof and its
additions including foundations and all permanent fixtures,
-situated on the above described premises and occupied as a
Servant's House.
5. $50.00 On the frame, building with metal roof, and its
additions, situate on above described premises, including
foundations, and occupied as a Private Smokehouse.
No insurance attaches under any of the foregoing items un~
less a certain amount is specified and inserted in the blank
space set opposite the item and then that amount shall attach onlv on that item.
Tota(insurance permitted, warranted concurrent herewith,"
including this policy, as follows:
$6,500.00 on item 1; $ ........ on item 2; $ ........ on item
4; $ ........ on item 5.
:
It is understood and agreed that no insurance is permitted
in addition to this policy unless the total inurance, including·
this policy, is entered in paragraph above, except that other
insurance without notice until required is permitted on rents·
or rental value.
Mortgagee Fonn-Loss or damage, if any, under the building items of this poli~y shall be held payable to C. C. Vaughan,
Jr., Trus~ee. 1\fort~age.e. (or Trustee) as interest may .,~I?
pear, subJect to the cond1tlons of the mortgagee clause her~:J,il.
Autotnobile Perrnit (This permit is void unless numbe~ of
machines and location are ;given)-Permission is herel)y
granted ta keep not exceeding three ........ automobile using
g·asoline or other 'i~flamrna bl~ liquids for fuel in the above
described garage .• ~ ~ ..... ·................ .
It is understood and agreed that the housing of gasoline
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motor vehicles is prohibited unless specific permission is endorsed hereon and that no claim shall be made for loss or
damage to any vehicle or machine, or any of its parts, unless
specifically mentioned as insured under this policy.
Three-Fourths TTalue Rider (Applies only when threefourths value clause applies )-The rate on the property here. in described. without a three-fourths value clause, is 15%
higher than the rate at which this policy is written, and in
consideration of the lower rate being used the three-fourths
value clause is attached to and made a part of this policy.
Three-Fourths TTalue ·Cla~tse (Applies to all items except
item covering rents or rental value)-It is part of the consideration of this policy, and the basis upon which the rate
of premium is :fixed, that in the event of loss, this Company
shall not be liable for an amount greater than three-fourths
of the actual cash value of the property covered by this policy
at the time of such loss, and in case of other insurance, whether
policies are concurrent or not, then for only its pro rata proportion of such three-fourths value.
If this policy be divided into two or more items, the fore..;
going conditions shall apply to each item separately.
Vacancy Permit-Permission is hereby granted for the
within-described dwelling to become and remain vacant and
unoccupied for a period of not exceeding thirty (30) days
(including the period of ten days allowed in printed conditions of this policy) at any one time. It is understood and
agreed that if the vacancy exceeds thirty days at any one
time, permission for same n1ust be specifically endorsed
hereon, or this entire policy shall be null and void.
Dwelling House-The iten1 covering dwelling house shall
extend to cover, as part of the building, on its additions adjoining and communicating, including foundations, exterior
attachments, plumbing, piping, electric wiring and stationary
heating, lighting and ventilating apparatus and fixtures
therein, plate and ornamental a·lass. frescoes. wall and ceiling decorations; and on all permanent fixtures therein or
thereon belonging to and constituting a part of said building;
also on awnings, window and door screens, storm doors and
windows contained in or on said building· or stored in other
buildings on same premises. If the building is occupied by a
tenant or tenants, insurance under this item shall also cover,
rr:not otherwise insured, floor coverings, mirrors, stoves, refr.igerators, cleaning apparatus, hose and other fire-extinguishing appliances, fuel, janitor's tools and implements, belonging to the insured as building landlord.and constituting
a part of the equipment and service of the h!}ilding, while con-
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tained in or on said building. Insurance under this item shall
also cover yard and garden fencing on premises.
Household and Personal ED'ects-The item covering household and personal effects shall extend to eover on household
and personal effects of every description (printed books, musi-cal instruments, pictures, paintings, engravings, including
their frames, statuary, sculpture, works of art and objects'
of virtu to be valued at not exceeding cost) belonging to the
insured or any member of the insured's family, usual or incidental to the occupancy of the premises by the insured as a·
dwelling, excluding radio-sending apparatus, bills of exchange, accounts, bills, currency, deeds, evidences of debt,
money, notes and securities; all while contained in said dwelling and its additions, and if not otherwise specifically insured,
while stored in outhouses on same premises, but the liability
of this company for loss or damage to household and personal effects in outhouses shall not exceed ten per cent of
the amount of insurance under this item. This insurance
shall also include the interest or liability under contract of
the insured in articles, cove·red under this item, purchased on
the installment or partial payment plan. It is understood and
.agreed, however, that this insurance does not cover property
specifically insured; except for the excess after exhausting
such specific insurance.
.
The conditions and provision..~ lJrinted on the back of this
form are hereby refe'rred .to and tnade a part hereof.
Attached to and made part of Policy No. 5321 of the Na-·
tional Liberty Insurance Company, of America, subject also
to the -conditions printed on the back hereof.

W. 0. BRISTOW, Agent.
(CONTINUED-OVER)

.Alterations and Repairs Perm-it-Permission granted during tbe life of this policy to employ mechanics to make alterations, additions or repairs and this policy (so far as it applies
to building) shall cover in accordance with its conditions aU
materials and supplies therein or ·therefor adjacent thereto
and such alte-rations or additions, and (so far as it applies to
contents of said building) shall extend to cover in such additions.
·
B,uilder's Risk Per,mit-If the buildings insured hereunder
are in course of construction, this policy covers also all lumber and materials used and to be used in same, while on premt
ises, and privileg·e is granted to complete.
Lightning and Electrical Apparatus Clause-This policy
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covers any direct loss or damage caused by lightning (meaning thereby the commonly accepted use of the term ''lightning,'' and in uo case to include loss or damage by cyclone,
~ornado or windstorm), not exceeding the sum insured., nor
the interest of the insured in the property, and subject 1n all
other respects to the terms a:nd conditions of this policy, it
being a condition of this contract that if dynan1os, exciters,.
lamps, motors, switches, radio apparntus, electric automobiles, or other electrical appliances or devices are covered by
this policy, this Company will not be liable for any electrical ·
injury or disturbance, whether from artificial or natural
causes, unless fire ensues, and then only for such loss or darnage to them as may be caused by such ensuing fire. It is
also a condition of this contract that, if there be any other insurance on said property, this Company will be liable only
pro rata with such other insurance for any direct loss by
lightning·, whether such other insurance be against direct loss
by lightning or not.
Electric Light, Heat and' Powe·r Pennit-Permission is
hereby granted for the use of electricity in the above mentioned premises for light, andjor heat, and/or power.
. lif'ork a;nd lJII aterials Clause-Permission granted for such:
use of the premises as is usual and incidental to the occupancy
as described herein, and to keep and use all articles and materials usual and incidental to such occupancy in such quantities as the· exigencies of the occupancy require.
·warranties or ·conditions Clause_: This ·policy shall not be
affected by failure of the insured to comply with any of the
warranties or conditions endorsed hereon in any portion of
the premises over 'vhich the insured has no control.
JJ1ortgagee Clattse (Applies only when name of payee is
inserted in the ~fortgagee F~orm)-Loss or damage, if any,.
under the building items of this policy, shall be payable to the
aforementioned Mortgagee (or Trustee), as interest may a ppear, and this insurance, as to the interest of the Mortgagee
(or Trustee) only therein, shall not be invalidated by any act
or neglect of the Mortgagor or owner of the within described
property, nor by any foreclosure or other proceedings or notice of sale relating to the property, nor by any change in the
title or ownership of the. property, nor by the occupation of
the premises for purposes more hazardous than are permitted
by this policy: Provided, That in case the Mortgagor or
owner shall neglect to pay any premium due under this policy,
the ~Iortgagee (or Trustee) shall, on demand, pay the same.
Provided also, That the Mortgagee (or Trustee) shall
notify this company of any change of ownership or occupancy
or increase of hazard which shall come to the knowledge of
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said Mortgagee (or Trustee) and, unless permitted by this
policy, it shall be noted thereon, and the Mortgagee (or Trustee) shall, on den1and, pay the premium for such increased
hazard for the term of use thereof; otherwise this policy shall
be null and void.
The Company reserves the right to cancel this policy at
any time as provided by its terms, but, in such case this
policy shall continue in force for the benefit only ·of the Mortgagee (or Trustee) for ten days after notice to the Mortgagee
(or Trustee) of such cancellation, and shall then cease, and
this Company shall have the right, on like notice, to cancel
this agreement.
In case of any other insurance upon the within described
property, this Company shall not be liable under this policy
for a greater proportion of any loss or damage sustained
than the sum hereby insured bears to the whole amount of
insurance on said property, issued to or held by any party or
parties having an insurable interest therein, whether as owner,
Mortgagee or otherwise.
Whenever this Company shall pay the Mortgagee (or Trus~
tee) any sum for loss or. damage under this policy and shalJ
claim that, as to the 1\{ortgagor or owners, no liability therefor
existed, this Company shall to the extent of such payment,
be thereupon legally subrogated to all the rights of the party
to whom sueh p~yment shall be made, under all securities held
as collateral to the n1ortgage debt, or may at its option pay
to the Mortgagee (or Trustee) the 'vhole principal due or to
grow due on the mortgage with interest, and shall thereupon
-receive a full assignment and transfer of the mortgage and of
all such other securities; but no subrogation shall impair the
right of the Mortgagee (or Trustee) to recover the full amount
of his (her, their or its) claim.
Rents or Rental Value (Based on actual time to rebuild)The intention of this insurance is to make good the loss of rents
caused by fire or lightning which may be sustained by the insured on occupied or rented portions of the said building rendered untenantable for and during such time as would ordinarily be necessary to restore said building to the same tenantable condition as before the occurrence of the fire or dam-·
age by lightning; loss of rests to be computed frotn date
··
thereof.
If the insured occupies any portion of the said building2 a .
fair rental value of the portion so occupied shall, be cons1d- \
ered a~ a part of the rents insured. In event of a disagreement as to the time that would ordinarily be necessary· tO
restore the. building to the same tenantable condition as before being damaged, or to construct the said building entire,
i
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or as to the rental value of that part occupied by the insured,
the same shall be determined by appraisement in the manner
provided by the conditions of this policy.
In consideration of the reduced rate at which this policy.
is written, it is agreed that the insured shall at all times maintain insurance of not less than the actual rental value of the
said building for the time that would be required to rebuild
or restore the said building with reasonable diligence and dispatch, to a tenantable condition, if totally destroyed. ],ailing· to do ~o, the insured shall be an insurer to the extent of
such deficit and in that event shall bear his, her or their proportion of any loss.
Liability for any loss shall not exceed the sum insured by
this policy, nor its pro rata proportion of all insurance on
said rents or rental value, 'vhether other insurance covers
against loss caused by lightning or not .
. Co-Insurance Rider (Applies to rents or rental value item
only )-The rate on the property herein described, without
a co-insurance clause is 100% higher than the rate at which
this policy is written; and in consideration of the lower rate
being used, the 100% co-insurance clause it attached to and
1nade a part of this policy.·
Map Vol. ........ Sheet No......... Block No ........ .
; This Report Mailed Aug. 9, 1933
19.,. ..
·,.

. . . . . . . . . . . . . . . . . . . . AgenJ·

IF RISK: IS OUTSIDE OF FIRE· PROTECTION OR OUT. SIDE OF YOUR AGENCY TOWN PLEASE· .ANSvVER QUESTIONS ON REVERSE SIDE.
AGENTS WILL PLE.AS·E .ANSvVER ALL QUESTIONS.
1. When did you last inspect risk' ........ How long have
you known insured? ....... .
2. What is nationality of insured Y
· 3. Is building occupied by owner? ........ If tenant, give
name .................... .
· 4. ·List other insurance in this Company on or in this building or within 100 feet.
Policy No ......... Amount$ ........ Policy No........ .
Amount $ ........ .
Policy No. . ....... Amount $ ........ Policy N 9- ••......
Amount$.........
.
5. Has any Cmnpany declined this risk or insured¥
Why? ........... .
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6. Has insured ever suffered loss by Fire? .... ·. . . . What
was origin? ....... .
7. Is building on leased ground~ ........ When does lease
expire? . . . . . . . . Has Insured privilege of renewal?
·
8. Age of building·? . . . . . . . . Condition T • • . • • • • • When
painted? . . . . . . . . Dimensions? ....... .
9. .Are chimneys brick? ........ Any tile or brick on edgeY
. . . . . . . . Any stovepipes through roof or partition? . ~ ..... .
10. Are foundations stone, ·.brick or con~rete? ....... .
Solid or on pillars? ....... .
11. What is present cash value of building above foundations? $ ....... .
12. Is property mortgaged? . . . . . . . . For what amount 7

$ ....... .
13. What is present cash value of the whole property mortgaged? $........
.
14. If merchant, how long in business? . . . . . . . . Date of
last inventory? . . . . . . . . Amount $ ....... .
15. Amount of sales for last year were, Cash Y ••.•...•
Credit? . . . . . . . . Is daily sales record kept? .. : .....
16. What is present cash value of furniture and fixtures f

$ .·.......

.

17. vVhat is total amount of Fire insurance carried on each
item of this policy? $ ................................... .
18. What are the exposuresY
North ................. .
South ................. .
West ................. .
East .................. .

REMARKS.

Q. I hand you what purports to be a duplicate
page 124 } of the daily report on a policy written as of the
date of February 27, 1929, but the daily report
mailed Aug'Ust 19, 1933, and ask you if that is your file copy
'Of the policy you have just mentioned Y
A. Yes.
Q. From this will you please state when it was that you
wrote that policy?
.l\.. August 9, 1933.
Q. And the other copy of the daily report was duly sent
to the National Liberty in accordance with the usual custom?
A. Yes.
Q: Attached to this paper is a carbon copy of an indorsement dated .August 10, 1933. Is that a copy of the indorsement which was attached to the policy you have just mentioned?
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A.. Yes.

-Q. When was this indorsement written¥
0 •••

4-·

August 10, 1933.
Q. In whose ~ame was it signed as agentY
A. W. 0. Bristow, Agent.
Q. By whomt
A. By me.

. Mr.:

:Parker: I submit this· paper in evidence (marked plaintiff..,s Exhibit No. 10).
By Mr. Parker:
. Q Did you receive subsequently. to July 1st, 1933, any
communication from the National Liberty Comp~g~. 125 ~ pany addressed to you as their agent t
A. .Subsequent to July 1st, 1933! ..
Q. Yes.
.
·A. We have received some communications. I don't reUl.~~Jle:r. the dates. Yes, we did receive a circular letter from
the co~pany .B:ddressed to all Virginia agents which 1 think
was dated prior to July 1st, 1933.
Q. I ask yon if this letter which I hand you is the letter
to which you refer!
. A. Yes.
Q. · The date Qn which is what Y
A. July 11, 1933.
0

Mr. Parker: I wish to file that in evidence.
Note: This paper was marked Plaintiff's Exhibit No. 11
a;nd the following is a copy thereof :
''NATIONAL LIBERTY
Insurance Company of America.
59 Maiden Lane, New York.

''July 11, 17933.
'·'To Our Virginia Agents:
0

"Effective July 1st, Special Agent J. Carter Cook, Jr., was
transferred to North Carolina and to succeed Mr.. Cook in
~irginia we are pleased to announce the appointment of Special Agent James C. Young, who will assist State Agent C.
T. Lloyd in your state. Offices are maintained at 309-311 Law
Building, Richmond.
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''Most of you are personally acquainted with
Mr. Young, as he has represented the Geo~gia
Home in Virginia during the past four years,
and we are confident that the announcement of this connection will be favorably received by our agents.
"Bespeaking in Mr. Young's behalf the continuance of the
same splendid loyalty you have always shown Mr. Cook and
with assurances of our kindest regards, remain
page 126

~

''Yours very truly,

"F. E·. BURKE,
''Vice President. ''

By Mr. Parker:
Q. Where is the commission of authority originally given
by the National Liberty to Mr. Bristo,v?
A. It has been lost.
Q. Have you looked for it 7
A. Yes.
Q. What have you in the way of certificates of authority,
agent's cards or registration certificates or anything of that
type to show whether or not, and for what periods of time,
you are agents or Mr. Bristow is agent for the respective
companies that he represents?
A. We have certificates of authority that are issued by ·
the State Corporation Commission to every agent.
Q. Do you have the certificate of authority held by Mr.
Bristow for his representation of the National Liberty in
May and June, 1933?
A. No.
page 127 ~ Q. Why not?
A. \Ve received new commissions of authority
in July of each year and the old ones are destroyed as th~
new ones come in.
·
Q. Have you one of your new registration cards for any:.
companyf
A. Yes.
Q. That you can show ~e to go by? Did you get any new
one for the National Liberty in July, 19331
A. No.
Q. These cards run from what month an'd day of the year?
A. July 15th.
·
Q. And for how long?
A. One year.
Q. So that the one you wrote in August, 1933, for the National Liberty and the indorsement thereon and the other iu-
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dorsements to which you referred, which were accepted by
the National Liberty, were after the expiration of your 1933
registration card Y
A. Yes.
Q. Did you have in May and June, 1933, and until July 15,
l933, a certificate of registration from the State Corporation
Commission showing that Mr. Bristow was agent for the National Liberty Insurance Company'
A. Yes.
Q. Was that ever recalled or withdrawn or canpage 128 ~ celled'
A. No.
Q. Did you ever receive any communication concerning that
card from the State Corporation Commission Y
A. No.
Q. Or from the National Liberty Insurance Company or
any of its agents Y
A. No.
Q. Have you ever received any letter from Mr. Lloyd or
any other agent of the National Liberty Insurance Company
concerning the exact date of the termination of your agency
for the National Liberty Y
A. No.
Q. When was the first time Mr. Lloyd or anybody else ever
asked for your supplies from the National Liberty?
A. The first time Mr. Lloyd asked for them was November
21, 1933.
Q. Had anybody else ever asked for them f
. A. Mr. Cook called for them about two weeks prior to that
date. 1\{r. Cook is also a representative of the National Lib·
erty.
Q. Has anybody else ever asked for them prior to Mr.
Cook's request 1
A. No.
: Q. According fo the genera] custom of the conduct of the
ftre insurance business in this territory, when a customer
calls up and wants insurance on his property from
p.~ge 129 ~ that minute, what do you tell him?
A. We tell him the coverage is bound at the
·
time of the conversation with him.
Q. When is his insurance to begin?
A. At that minute.
Q. How long is the insurance to last?
A. Until cancelled.
Q. If it is not cancelled how 1ong is it to ]ast?
-A. One year.
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Q. Does the question of when the insurance begins depend
on how long it is before you issue the policy?
A. No.
Q. Does the question of how long the insurance is to run
depend on l1ow long it is before you issue the policy?
A. No.
Q. Is there any specific length of time within which you
must issue the policy agreed on between you and your cus:tomerY
A. No.
Q. What is the understanding between you and your customer as to whether he is insured from the moment of your
conversation f
A. The understanding is that he is insured at the very
moment of the conversation.
Q. You do u·sually write a policy, do you not Y
A. Yes.
Q. That is a part of the agreement f
page 130 } . A. Yes.
Q. And when that policy is written when is it
dated·?
A. It is dated the date of the conversation.
Q. And why is it dated back to that dateY
.A. Because that is when the insurance becomes effective.
Q. Do your companies, the National Liberty or otherwise,
ever specify the length of time, any number of days, within
which you have to issue· a policy in order to make it valid?
A. No.
Q. How long is it usual before the policy is written f
A. As soon as convenient.
Q. In days?
A. Well, that depends on the circumstances. .Sometimes a
question of rate is involved and I have known a matter. ~o
remain open like that for thirty days or- six weeks, depending
upon the promulgation of the rate.
Q. That has happened in your officeY
A. Yes.
Q. Did the companies take the policies when they were
'vritten?
A. Yes, policies are always dated back to the date of the
binder or coverage.
.
Q. In those ca·ses to which you have referred and in which
matters were held open more than thirty days did you submit
a written report or written binder to the company in the
interim?
pag·e 131 } A. No.
Q. You held it simply on verba;l contract 7
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A. On verbal contract or on a memorandum, either one.
Q. You mean a memorandum kept in your office or sent
somewhere else Y
A. On memorandum kept on my desk.

CROSS EXAMINATION..

By·Mr. Sands:
Q. To begin where you left off, in respect to the National
Liberty, do you recall a case where it was kept in suspension
on a binder without notice Y
· A. No particular case.
Q. Can you recall that there ever was a case in your experience!
·
A. There l1ave been several cases of that kind.
Q. Where there was a binder kept open for a long period
of time?
A. Yes, sir.
Q. With the National Liberty?
A. Yes, sir.
· Q. What cases do you recall?
A. I don't recall any.
Q. ·Yet us have a case on that, if you can say there were
several cases. Mr. Bristow has testified he has never known
·
anything. of that kind to occur, Mr. Pillow. I
page 132 ~ think I am entitled for you to be more specific..
What instance of a National Liberty policy w~s
there ever a question of suspension Y
A. I know of no particular instance. I know it has been
my custom to handle matters in that way for the last ten
years o.r more for the National Liberty and others.
Q. 'Vou know it was your custom to carry binders for a
period of thirty days without notifying your company and
without giving them any advice T
A. Yes, sir.
Q. And you can ''t recall a single instance where the N ationa} Liberty was ever involved in that fact or that knowledge was brought home to them f
A. That would be impossible.
Q. Why-so ordinary it would not make any impression on
youf
A. I handle so many details that I can't remember every
particular instance.
Q. You can't remember any particular instance but you
mean to state to the court that you carry verbal binders running for thirty days so often that you can't recall when anyone has ever happened Y
·
./
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A. I have done it, yes, sir.
Q. Have you done it once f
A. I have done it a number of times.
Q. And you can't recall when or under what
page 133 t circumstances 1
A. No particular instance.
Q. In reference to this National Liberty, you cannot recall a single instance where that was ever done?
A. I cannot recall any particular instance.
Q. Can you recall any particular year in which it occurred.a
A. No.
Q. Can you say that it was ever done for the National Liberty?
A. Yes, sir, I can say that, being reasonably sure.
Q. You can't be reasonably sure upon a matter unless you
have positive recollection of the happening of an event, can
youf
A. I kno'v it was my custom to do that for all of mv conlpanies.
Q. To carry binders for thirty days without notice to the
company! .
A. Yes.
Q. Did you ever notify the company that you ever did
that?
A. I never discussed it with them. My understanding wit}l
the companies was that it was all right-no written understanding. I have talked to a lot of special agents about things
like that.
Q. Did you ever talk to Mr. Lloyd about that.?
A. I don't recall that.
Q. Can you recall as to whether you ever had any talk
with any agent of the National Liberty to that
page 134 ~ effect?
.
·
A. No, sir.
Q. You can't recall that?
A. No.
Q. You wouldn't say that you did would you Y
A. I wouldn't say that I did or that I did not.
Q. Why should you have talked with the special agent about
a matter of that kind if it was so customary with you f
A. Just as a matter of general conversation.
Q. In a. general conversation what would you say of a
circumstance like that?
A. We talk about everything· when they. come in my of·
fie e.
Q. In other words, how would you lead up to it? Would
you ask them, "Gentlemen, do you object to my carrying ael
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thirty day oral binderY'' Would you say something like
that?
A. I can't say I would.
Q. Would they come to you and say, ''Mr. Pillow, you are
at liberty, while we expect our policies as a rule to go through
immediately, you are at liberty to carry a thirty day oral
binder without giving any notification and issue a policy at
your good sweet pleasure~' Did anyone ever tell you that 7
A. Not in those exact words.
Q. In what words did they tell you Y
A. It was my understanding with the special agents that
it was all right to issue verbal binders and let them run along·
until we could 1vrite the policies.
Q. Without giving the company any contemporpage 135 ~ aneous notice?
. A. Yes.
Q. What special agent out of the twenty that you have
business dealings with here in Virginia has that occurred?
A. I can't name any particular one.
Q. I think I am entitled to know one.
A. If I can't remember it, I don't see how I can tell you.
Q. ·You certainly have no recollection of ever having told
Mr. Lloyd anything of that kind~
A. No, sir.
· Q. Ho1v do you understand that was so custon1ary if your
principal, ~fr. Bristow, had never heard of anything of that
kind happening?
A. Mr. Bristo1v does not handle the details.
Q. Does he work in the same office with you?
A. Yes, sir.
Q. And you mean to say that you could have done that off
and on for years and Bristow not have known anything about
itT
· A. Yes, I can do lots of things and he never knows it.
.; . Q. You kept this matter away from him until after the
fire?
A. I don't know.
Q. You certainly didn't tell hin1 anything about the binder.
did youY
A. I don't remember it. I don't think I did because I
never thought about the binder any more after that.
Q. In reference to that subject of the binder, in reply_ to
Mr. Parker you said on certain occasions there
page 136 }- were matters· involved 1Vhich required that to be
done. What do you 1nean bv that? What condition or circun1stances would necessitate the continuance of
a binder for a period of thirty clays Y
·
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A. Sometimes the question of what the rate would be.
·
Q. And then how would you ascertain what the rate would
be?
A. ~e ahvays asked the Rating Bureau to make an inspection of the property and then to issue a rate slip.
Q. Then your letter under those circumstances would go
to the Rating Bureau, making that request, and you would hold
this thing in suspense until that letter came back; is that
right?
A. Until we made an inspection of the property and the
rate was issued.
Q. Upon a report made by you as to the rate to be promulgated?
A. Upon a report made by their representative.
Q. So that even in those instances your record would show
correspondence from your office specifying what company you
represent to the Rating Bureau and then your advice that
they were sendin~ a n1an down here to inspect and then the
inspection was made and the rate would- be promulgated
and then the policy would be issued with that rate; is that
right¥
A. Yes.
Q. Under those circumstances would the company not necessarily receive from the Rating Bureau a contemporaneous
acknowledgement as to the promulgation of that
}Jag·e 137 } rate on that policy 7
A. No, sir.
Q. And you did not, under those ~onditions, make any com""
1nunication to the ~ompany7
A. No, sir.
Q. When the policy was secured you wou.Jd issue that policy
relating back to the date when the binder came in?
A. Yes.
Q. And ·without any memorandum to the company in explanation of why that had been suspended?
A. No.
.
Q. Is that right!
A. ·Yes.
Q. Outside of that condition, is there any other condition
that you can conceive of why there would have been an opportunity for a thirty day binder?
.
.
A. I can't think of any right now other than waiting for
a change in rate.
Q. In this given instance of this policy here there was no
question of rate involved and no reason for delayf
A. No.
Q. In other words, the ordinary case that comes iri your
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office a quest.ion of forty-eight hours would almost mark the
limit of an ordinary binder, wouldn't it Y
A. No, we have let them run as much as ten days and two
weeks and some more than that.
pag·e 138 ~ Q. For the ordinary case'
A. Well, I don't know about the ordinary case.
Q. I am speaking about the ordinary case; I am not
talking about the question of whether it was necessary for
you to get specific data, you understand, but I am talking
about the ordinary case such as is involved in this case. I said
where a man called you up, placed insurance, in the ordinary
case is it customary in this community and all .insurance agencies, so far as you know, to issue that policy within forty-eight
hour~ after the request has been made~
A. Yes.
Q. That is the usual custom f
A. Yes.
Q. That would have been done in this instance if you had
thought about it, wouldn't itY
. A. Yes.
Q. With reference to this date, you said that you kno'v
that this was placed previous to May 25th?
A. Yes.
Q. And the reason that you say you know that is because
you are advised that you wrote a letter to Mr. Lloyd resigning the agency; is that right Y
A. No, sir.
· Q. What is right Y
A. We did not resign the agency..
Q. You didn't resign the agency Y
page 139 ~ A. No, sir.
Q. Didn't you write him a letter threatening
him that you were going to get off the agency and notifying
him positively that you were getting off the agency Y
·A. Unless he would do certain things 1
Q. Did you make it conditional¥
A. Yes, sir, I think so.
Q. You think so in that·letterf
A. Yes, sir.
Q. And you know that it was previous to thatf
A. Yes, sir.
Q. Why did that make any impression on you Y
A. Because I know I would npt issue a binder for any company where the agency of that company was contingent upon
their doing certain things in that office.
Q. You wouldn't dare do that, would you Y
A. No, sir.
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Q. You wouldn't feel you had a moral right to do that,
·
would you!
A. No, sir.
.
Q. If an issue of that kind would come up you would feel
that common honesty and fair play would not permit you putting anything on him in that situation, wouldn't you Y
A. Yes.
Q. Tell me how long before your writing that letter was it
that this policy was placed?
page 140 ~ A. Not very long.
Q. A week before?
A. I can't say exactly.
Q. You can't sayY
A. No, sir.
Q. Several days before?
A. It might have been ten days and might have been a·
week.
Q. But it was before any trouble came up in which you had
gotten out of step with Lloyd's company; otherwise you
'vouldn't feel at liberty to have turned any policy over?
A. Yes, sir.
Q. You are positive of that Y
A. Yes.
Q. Isn't it a matter of fact that the subject of the Camps
-you all were some relation to the Camps and it really was
a very valuable line of business?
A. I am not related to the Camps but _Mr. Bristow is.
Q. So that when this question came up it was a right sore
subject, wasn't it, that the National Liberty wouldn't take as
much of this Camp stuff as you wanted 7
A. Not because of any relationship with the Camps but
merely as a business matter.
Q. And you felt that they were acting contrary to what you
·thought was right in declining it?
A. Yes.
Q. And therefore you waved a brg stick at them page 141 ~ and told them if· they didn't go ahead and take
what you said you were going to give them you
were going to drop out of their agency, noth,vithstanding
the fact they had been here for years Y
A. Our policy in the office is not to keep the agency for any
company that doesn't give us at least a certain amount of authorization on the Camp line.
Q. ,Instea<l of this matter coming up about the Camps on
:1\fay 25th, didn't that question come up as early as May 4th?
A .. Sometime prior to the date of my letter.
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Q. Look at that telegram and see as to whether you didn't
receive that telegram~
A. I think 've received this telegram.
Q. What did that telegram say~ Read that into the record.
..t.\.. ''Your letter second Camp 1\.fanufacturing Company regret we cannot provide for authorization given in 1928 and
unable to withdraw request for cancellation policy 5318. National Liberty Insurance Company.''
Q. So that as a matter of fact, the trouble with you and
the National Liberty 'vith reference to the Camp business
which culminated in this letter that you say was not intended
as a resignation commenced not on 1\-Iay 25th but it had its
background previous to ~1ay 4th, 1933; is that true 1
A. We had been having trouble of that kind ever since we
had the Camp line.
Q. Between May 4th and l\fay 25th were you considering the
question as to what you were going to do if they
page 142 r wouldn't take the Camp Line before you wrote
them this ultimatun1 in which you say, "vYe had
decided when the National Liberty discontinued writing
farm business that we would keep the agency because of the
line which you were carrying on Can1p. Now that this has
been reduced so drastically 've do not feel justified in continuing the connection.'' That is what you said¥
A. Yes.
Q. And you wrote that on the 25th?
A. Yes, sir.
Q. And you knew their position which you were taking
exception to and expressed in this language of May 25th as
early as May 1st, 1933 ~
A. No, sir.
Q. You did not~
A. No, .sir.
Q. You did not know that they had declined to take that?
A. I knew they had declined it but we did not know that
that was final. We had received similar requests from other
. companies, have gone back at thmn with letters, and they
lrave changed their minds.
Q. Did you go back at the National Liberty with a letter
after that~
A. I think so. I don't re1nember.
Q. I show you a lettet· of April lOth and ask
page 143 ~ you as to whether that Carnp proposition hadn't
come up as early as April lOth~
A. This has specific reference to one policy. I don't kno'v
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that it refers to the question of how much they wiH carry
on the Camp line or not.
Q. I will ask you this: You say that there was something
that transpired between M.ay 4th and ·May 25th that changed
your attitude towards the National Liberty concerning Camp;
if so, 'vhat was it f
A. We never changed it. We made up our mind on the
date the letter was written.
Q. That ·you were going to discontinu_e?
A. That we would unless they would do certain things.
Q. But you did not make up your mind until May 25th Y
A. That is right.
Q. Then you came to a conclusio4.!
A. Yes.
Q. Do you mean you and Mr. Bristow!
A. Mr. Bristow and myself.
Q. You and Mr. Bristow discussed that on 1.\fay 25th and
'vrote that letter as a result of your conclusion Y
A. No, 1\fr. Bristow usually left such matters to me.
Q. You said you discussed it and reached a conclusion
'vith him on that day!
A. Did I say I discussed it with him? I don't think so.
Q. You did nott You say "We".· When you
page 144 ~ say "we" you mean you decided itT
A. Yes.
Q. In other words, that you dicln 't consult Mr. Bristow
.:about it?
A. No, sir.
Q. When you speak of ''we~'?
A. I don't know whether I consulted him about it or not.
I don't remember but· he usually leaves such things to me.
Q. You reached the conclusion when you say ''we'' determined on 1\{ay 25th-you meant you determined on the
25thf
.l\.. It might be that I talked it over with Mr. Bristow.
Q. But I say as far as your recollection is concerned, you
don't say one thing or the other, do you?
. .~. I don't remmnber whether I talked it over with him.
Q. But you do say you reached that conclusion on that
specific day, on l\tfay 25th?
A. Reached which conclusion?
Q. The conclusion that you would 'vrite them a letter giving them an ultimatum; unless they take care of Oamp that
you 'vould withdraw from them?
· A. Yes, and this letter also had reference to farm busi- ·
ness.
Q. And farm business also at that time 7

1~2
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·A. Yes.
Q. What transpired between May 4th when you got this
telegram bringing the Camp question into it and
page 145 ~ May 25th that brought' about that conclusion
which ''we'' speaking of yourself or yourself and
Mr. Bristow decided 011 on that one day of May 25th t
A. What transpired het\veen· those two dates t
Q. Yes.
A. I couldn ''t tell you that to save my life.
Q. How do you account for the fact then, ~Ir. Pillow, that
you know that you would not have put this binder on after
the 25th when you can't say that anything else came in your
knowledge as to the attitude of the National Liberty whom
you had been doing business with for :fifteen years approximately prior to 1\fay 25th?
A. I know I would not have issued the binder to a com- ·
pany whose representation was conditional or had been
made conditional. As to what transpired between the date
of that telegram and the date I wrote the letter, that would
be impossible for me to tell.
Q. I am forced to admit that I can't draw the distinction
between why you should say with righteous .indignation that
you under no circumstances would have bound this company
after having taken the position that you took in that letter
of May 25th to the National Liberty, why under parity of
reason if you had all of those things back in your mind that
you wouldn't have left just the same before May 25th toward the National Liberty to whom you were handing out an
undesirable riskY
.
A. At the time the binder was issued we l1adn 't
page 146 ~ made any decision in the matter at all.
Q. You are speaking of the royal plural, speaking of "we"T
A. I always do that in· talking about the business. That
is a habit with me.
Q. That is a habit, is it Y
A. Yes. Most of the details are handed by me and frequently I discuss some things with Mr. Bristow and some
things I don't discuss with him. He has been known to leave
the office for six months at a time and then other times he
is there every day.
Q. You have been shown a letter of June 5th, plaintiff's
Exhibit 9, purporting to be from Mr. Lloyd, State Agent,
addressed to you in which he kindly asks that you hold the
matter of your resignation in abeyance until he sees you.
Did you ans,ve-r that letterY
A. Yes, sir, I think I did.
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Q. The reply yon speak of is this letter of June 6th in
which you say it is impossible to comply with his request?
A. Yes.
Q. Yon have been shown a card, generally spoken of as
certificate of registration card, which is issued by the Corporation Commission to all insurance agencies from the companies, running from July 15th to July 15th 1
A. That is right.
Q. You have stated that you destroyed the preceding one
that you had from the National Liberty?
page 147 ~ A. Yes, sir.
Q. liow do you account for the fact that if you
were still an agency subsequent to July 15th that you have no
card from the company such as the one you had been shown
and testified to in evidence?
A. I did not know positively that we did not have a card
until several clays ago.
Q. You did not?
A. No, sir.
Q. You didn't kno'v that until several" days ago?
A. No, sir, I never checked up on it.
Q. But you found that was true that you did not have a
card from them?
A. Yes, sir.
Q. And you did not find one?
A. No, sir.
.
Q. You speak in reference to this specimen policy. Where
did that blank form of specimen come from? Is this one out"
of the stock of the National Liberty that you retained after
their demand that you shall return the supplies to them 7
A. Yes, sir.
Q. And this you procured and fixed up for counsel for the
plaintiff in this case?
A. Yes, sir.
Q. In point of fact, you had never issued any policy to
this firm on peanuts, had you?
page 148 }- A. No, sir.
Q. This was the first request for peanut insurance they had 1nade?
· A. From us.
Q. Did they tell you they had other insurance on it at the
time?
A. No, sir.
Q. There was no information as to whether they carried
additional insurance!
A. No, sir.
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Q. You did not know the form of the other policies that
were issued nor when they were dated Y
A. I did not know that there wer~ other policies.
Q. I-Ie didn't tell you there was other insurance on it Y
A. No, sir, I don't thi11.k he did. He mig·ht have told me
that he had insured his peanuts.
Q. But you have no recollection of that?
A. No, sir.
Q. You have fixed this up for 1\Ir. Parker and you assume
if it had gone through on proposed schedule from a retrospective standpoint this would have been about the form that
you would have sent in~
A. Yes, sir.
Q. And if you had done that the National Liberty would
have received in three or four days this daily report so that
they might have accepted or rejected the policy as they saw
fit?
.
page 149 ~ A. ·Yes. I do not know ho\V long it takes to go
through the Rating Bureau.
Q. It takes something less than a week Y
A. To be frank with you, I never have known.
Q. But you are obliged to know, representing twenty conlpanies, that sometimes you receive a letter by wire and sometimes receive a letter declining the risk, do you not Y
A. Yes.
Q. So it does require something less than a week as a
rule?
A. I can't say. I imagine it would be around five or ·six
days.
Q. You didn't have any demand from 1\Ir. Jones or either
one of them for this policy. You were in the habit of putting
their policies in your vault¥
A. Yes.
Q. And you \Vere doing that for the accommodation!
A. Yes.
Q. Did you ever tell the National Liberty you were doing
that?
A. No, sir.
Q. They had no information that you were acting for the
assured in this way, did they?
A. No, sir.
Q. And by reason of that the ordi.nary checks that they
would have or knowing whether they had a policy out or a
binder wouldn't come through to them, would it?
page 150 ~ A. No, sir.
Q. This circular letter of July 11th addressed
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to the agency is nothing in the world but a circular letter
that goes out, issued by almost any company?
A. That is all.
Q. As far as your subsequent business is concerned, after
May 25th wlwn this issue came up, you have introduced what
purports to be a policy No. 5321 issued to E. A. Holland as
the assured. Is, is not, that a duplicate of a former policy7
A. It is a duplicate of a former policy.
Q. The former policy 'vas issued when, under what date Y
In other words, this is not new business, is it 1
.A. No, sir, February 27th, 1929, is the date of the former
policy.
Q. I suppose you have got dozens or hundreds of policies
in your office which have been issued by the National Lib€rty?
.A. Yes.
Q. Which would, in the course of business, running as
business does from one to three years, would come up subject to change and rechange from time to time even though
the ag·ency was discontinued, wouldn't they7
A. We have those records in our office.
Q. And those records, when there are cha11:ges, go through
and are corrected in that ·way 1
A. Yes, sir.
page 151 ~ Q. With reference to this proposition of the
continuance here of the agency and under the
condition of your ,quarantJJing $1,500 or $2,000 in two years
if they would pay this loss, didn't that idea really emanate in
the mind of "'ve-us and con1pany" 'rather than on the part
of 1vfr. Lloyd f In other words, look at this letter and state
\vhether that letter which bears the initials in carbon "W.
0. B." dated August 28th was signed by you or signed by
your principal, Mr. Bristo\vf
A. I signed this letter.
Q. Read the ·last clause of that letter.
A. "If you decide to take care of this loss, I believe I can
~ive you $1,500 or $2,000 in premiums within the next two
years to help make up for your loss."
Q. What is the date of that?
A. August 28th, 1933.
Q. What was the date of the conversation you had with
l\fr. Charlie Lloyd in Richmond?
A. July 18th or 19th.
Q. The day after the fire?
A. Yes, sir. I don't remember whether it was the 18th or
19th, one of the two days.
'
Q. Did you furnish 1\{r. Parker information in reference

-~·-
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to the date \vhen this binder \Vas supposed to be placed previous to the institution of this suit 1
Mr. Parker:
relevant.
page

1~2 ~

Objection, because it is immaterial and ir-

A. I don't remember that.

By Mr. Sands:
Q. Do you remember as to whether these gentlemen made a
pass at Bristow as to whether or not Bristow & Company
ought not to pay this loss by reason of your negligence t
A. ·which gentlemen?
Mr. Parker: Objected to.
By Mr. Sands:
Q. The plaintiffs, Jones f
Mr. Parker: Objected to because it is irrelevant and inlmaterial to the issues in this case, this suit being between
the plaintiffs and the insurance company and not between
the plaintiffs and W. 0. Bristow or G. E. Pillo,v.

A. You asked me as. to whether or not they intin1ated that
they might hold him responsible because of my negligence 1
By Mr. Sands:
Q. Hold you and him responsible f
A. I hate to say I can't remember but I don't.
Q. You can't remember!
A .. No, sir.
Q. You couldn't remember. anything of that character Y
A. No, sir, I don't.
Q. Under what conditions do you use a written binderf
.A. Never use it unless it is asked for by the party placing
the order.
page 153 ~ Q. Unless the party asks for it, placing the
order?
.A. Yes.
Q. Then you give him a receipt or memorandum by way
of letter that you do bind f
A. No.
Q. What do you give himf
A. Give him the binder itself.
Q. You give him a printed form of binder with indorsement as to the pendency?
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A. Give him the completed form of the binder, but never
except in cases where they specifically ask for them. Very
few people ever ask for them.
RE-DIRECT EXAMINATION.
By Mr. Parker:
Q. In connection with whether or when your agency for
the National Liberty terminated, I ask you if you wrote this
letter of June 17th to Mr. Lloyd in connection with the Camp
line?
·
A. Yes.
Mr. Parker: I wish to submit that in evidence.
NOTE: This paper was marked plaintiffs Exhibit No. 12
and the following is a copy thereof:
''June 17, 1933.
"Mr. C. T. Lloyd, State Agent·
309 Law Bldg.,

Richmond, Va.
''Dear Charlie:-

..

~

page 154 ~

'' Re: #5315 ,& #5318
Camp 1\{anufacturing Company

''With reference to your letter of June 16th in which you
request imn1ediate cancelation of these two policies.
''I wonder if .it would be satisfactory with your company
to allow me about ten days in which to find a place to put
this $8,000.00 insurance. It would be appreciated if you
could arrange this for me, as I do not have sufficient authorizations right at this time· to take care of the amount
'vhich you are cancelling.
"Thanking you in advan~e for your assistance in this mater, I remain
''Very truly yours,

''W. 0. BRISTOW, Agent
GEP-vcb

BY:

"

By Mr. Parker:
Q. And I ask you if you received this letter of June 19th
from Mr. Lloyd in reply to your letter just referred toY
··
A. Yes, sir.

Supreme Court of Appeals of Virginia.

138

Mr. Parker: I introduce in evidence marked plaintiff's Exhibit No. 13.
NOTE : The foil owing is a copy of this letter:
page 155

~

"NATIONAL LIBERTY
Insurance Company of America
"June 19, 1933

"1\fr. W. 0. Bristow,
Franklin, Virginia.

"Re: Policies 5315-5318-0amp Mfg. Co.
''Dear ''Hap:''
''I have yours of the 17th asking if it would be satisfactory
to extend ten days in which ·to replace the above $8,000 insurance which we requested to be cancelled.
''As you know, from a personal standpoint, I 'vould be
very glad indeed to do this. However, the company wrote
me as far back as May 29th requesting that we have both of
these cancellations effected without delay and I held the matter off, feeling you mig·ht possibly reconsider the question
of resigning the company and for that reason, I did not write
you immediately.
''As our New York Office is now calling for the return of
the policies, I am of course constrained to ask you to please
take them up without further delay, and I trust you will appreciate my position.
"With kindest regards, I am
''Very truly yours,

"0. T.LLOYD
"State Agent"

LB;CTL

By Mr. Parker:
Q. When did you first decide as the result of your con-

troversy or argument with the National Liberty
concerning the line on Camp ManufacturingCompany to threaten them or, using Mr. Sands'
words, to deliver an ultimatun1 to then1 concerning resigning
their agency¥
A. May 25th, 1933.
page 156

~
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Q. In connection with that duplicate policy issued in August, 1933, for a previous policy issued in February, 1929,
why was it necessary to issue a duplicate Y
A. To show that the assured would have evidence of coverage.
Q. What had happened to the original evidence'
A. The original had been lost or misplaced.
·Q. Did you notify the National Liberty Insurance Com·pany of the fact that it had been lost and that was the reason
you wer~ issuing the new policy1
A. Yes.
Q. .And did they a~cept a new policy written by you as
their agent or object to it 7
.A. They accepted it.

Mr. Sands: I call for the correspondence in that respect
if there was correspondence.

By l\1:r. Parker:
Q. Is this a copy of the letter which you wrote the National
Liberty Insurance Company in regard to the fact that this
original contract had been lost 1
A. Yes.
page 157 }

Mr. Parker: I wish to submit that in evidence..

NOTE: This letter was marked plaintiff's Exhibit No.
14 and the following is a copy thereof:
''August 22, 1933.
"National Liberty Insurance Company
New York.
Re: Policies #D-80059 & #5220
D. A. Holland
Gentlemen:''Enclosed you will find the following papers:
'' ( 1) Lost Policy Releases signed by the administrators
of the Estate. of D. A. Holland, also signed by the executor
of the Estate of C. C. Vaughan, Jr., 'T.rustee and signed by
myself as Agent. In preparing this form for these signatures
I followed your Release form verbatim.
'' ( 2) A certificate signed by the Clerk of the Circuit Court
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of Southampton County to show that the administrators who
signed the above releases are duly qualified.
· '' ( 3) A certificate from the Clerk of the Circuit Court o.f
Southampton County to show that C. C. Vaughan, 3rd who
also signed the above released is duly qualified as executor
of the Estate of C. C. Vaughan, Jr.
"You have undoubtedly received daily report for a new
policy number 5321 which was issued as a duplicate of
#D-80059. Policy #5220 was not re-written.
''Trusting- you will find these papers in the proper form
I remain,
''Very truly yours

W. 0. BRISTOW, .Agent
By:
GEP-vcb
enc. ''
page 158

~

By Mr. Parker:
Q. Did you receive any reply to that letter
from the National Liberty CompanyT
A. No.
Q. Have you ever received any message or letter from them
concerning whether or not that issuance of a duplicate policy
was acceptable to them f
A. No.
Q. In connection with those cases in which you have made
verbal contracts which stayed in force more than thirty days
before policies were written, tell me whether or not the
policies when written were dated back to the date when the
verbal binder was made f
A. Dated back to as near the date as I could get to it.
Q. Were they accepted by the companies to whom you sent
themT
A. Yes.
Q. Did any of those companies ever kick or raise a point
about dating them back to that timeT
A. No.
Mr. Sands: The question is objected to and answer moved
to be stricken out on the ground that 'vhat transpired or
passed between the witness, his agency and other companies
is not relevant testimony in this case and because the evidence fails to show that degree of accuracy as to the know~edge or insistence by any company of any such ·
page 159 ~ alleged custom. The testimony further is not
·(
pertinent to the issues presented in this case.
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E. T. FITZERALD,
being first duly sworn, testified on behalf of the plaintiff as
follows:
Examined- by Mr. Parker:
Q. Where do you live Y
A. Franklin, Virginia.
Q. How Jong have you ·been living here 7
A. Twenty-six years.
Q. What is your occupation?
A. Assistant Secretary and Treasurer, Camp Manufacturing Company.
Q. Are you accustomed to arranging for fire insurance on
proper-ty of the company and on your own property?
A. Yes.
Q. What kind of property 1
A. Plants mostly and dwellings.
Q. With whom, that is with what agent, do you usually
make these arrangements Y
A. West & Withers in .Suffolk, Virginia, and W. 0. Bristow, Franklin.
Q. How do you go about getting the company's property
insured, that is getting the insurance to start?
page 160 ~ A. When 've need additional insurance we request the agent that we wish to have him bind it.
Q. Do you usually request it verbally or in writing!
A. The business that we give Mr. Bristow we usually request verbally.
Q. Suppose you want it bound from the minute of your
request, what do you ask Mr. Br~stow?
A. We simply ask him to bind it.
Q. What does he then answer to that?
A. I don't know that there is any formal answer.
Q. Does he say ''All right,'' or does he say ''No, I can't
bind it~l"
A. If he accepts the business he says, ''I will bind it immediately,'' or ·words to that effect.
Q. Do you, as his insurance customer, consider your property insured from that moment?
A. I do.
Q. Does the question of whether it is insured from that
moment or not depend on how long it is before the policy is
written?
A. I don't consider it does.
Q. Is there any specific time or number of days within
which the policy must be written agreed on between you and
~fr.. Bristow?
·

...t42
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A. That may be a point of la-w but there is never an agreement as to the time the binder shall run.
page 161 ~ Q. You expect the policy to be written, of
course¥
A. I expect the policy to be written and, of course, if it
is not in my hands within a reasonable time I check on them.
Q. When do you expect the policy to be dated when it is
written and turned over to you?
A. From the date of the verbal binder.
Q. And why do you expect it to be dated back to that time¥
A. Because that is the effective date of the coverage.
Q. How long have you been handling your business and
the Camp ~Ianufacturing Company's business with Mr. Bristow this wav?
A. Probably fifteen years, I should say.
Q. Does that custom of handling business exist only with
Bristow or does it also exist with other agents when you have
verbal conversations or telephoning conversation with them 1
A. It exists with all other agents and I presume it is the
custom of the insurance business.
CROSS EXAMINATION.
By J\IIr. Sands :
Q. You speak of a reasonable time that you check back.
What do you call a reasonable time Y
A. I revjse my plant insurance every thirty days and on
plant insurance I check up rather closely. On dwellings 1
do not check up quite that closely. If I recall
page 162 ~ that I have given him a binder and it doesn't
come in in a couple of 'veeks or thirty days 1
usually call him up but that is very infrequent that I have
to do that.
Q. In other words, you usually get the policies in the next
two or three days?
A. Probably within a 'veek, as a matter of course.
RE-DIRECT EXAl\tiiNATION.
By Mr. Parker:
Q. If you did not get it in a week or if you forgot to check
back, what, according to your understanding with the agent,
would be the fact concerning· 'vhether or not you were insuredY
A. I would consider we were insured if I didn't get the
policy in hvo or three months. While it is not the custom
of our firm to keep the policies in his safe, I understand that
);;
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the custom of a lot of ag·ents and it was at one time his custom, to some extent.
By Mr. Sands!
Q. He was doing- that for your accommodation, however,
putting- it in the safe?
A. Certainlv.
Q. And under those conditions you realized you were not
as careful as you would otherwise be f
A. I am probably more than ordinarily careful about our
insurance, more than an ordinary person· wo~d
page 163 be.
Q. You carry a great deal of insurance 7
A. ·Yes.
Q. But the general information here is as a rule that
verbal binders in this section, as everywhere else, are a most
temporary matter until policies are written and date
furnished and a week or ten days would be considered, as a
rule in most cases, the outside limit; isn't that true?
A. I wouldn't say the· outside limit but a verbal binder is
supposed to be a temporary coverage. The policy, under the
ordinary course of business, will come through in ten days
or two weeks, but, of course, there are exceptional cases.

r

JA~IES I. BEALE, JR.,
· being first duly sworn, testified on behalf of the plaintiff as
follows:

Examined by Mr. Parker:
Q. What is your name?
A. James I. Beale, Jr.
Q. What is your occupation 1
A. Peanut business.
·Q. What firm are you with 7
A. Franklin Peanut Company.
Q. One of the owners?
A. Yes.
Q. Partial owner and one of the active managers; is that
right?
page 164 }- A. Yes.
Q. How long have you been so occupied 7
A. Eighteen or nineteen years.
Q. Are you accustomed to arranging for fire insurance on
the property of your company and your own property?
A. Yes.
Q. What kind of property is it for your company that most
of the fire insurance is written on f

-----

-

----------
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A. Peanut business.
Q. With whom do you make these arrangements¥
A. With agents usually Hap Pillow or lVIr. Bristow.
Q. Is most of your peanut business written through Mr.
B·ristowY
A. Practically all of it .
Q. And you mean by Hap, Mr. G. E. PillowY
A. Yes.
Q. Do you make arrangements for fire insurance on any
property other than with Mr. Bristow?
A. No, it all goes through them. He is handling some
companies that my brother is agent for.
Q. How do you go about getting your property insured by
Mr. Bristow~
A. Well, if I need any insurance I call him up and teH
him to bind it for me.
Q. Suppose you want it bound from the minute of y0ur
conversation, what do you tell him Y
page 165 ~ A. I tell him I want it right then.
Q. What does he say Y
A. ''All right.',. ·
Q. Do you consider that as the result of that agreement
your property is insured from that moment on Y
A. Absolutely.
Q. Does the question of whether it is insured from that .
moment or not depend on how long it is before the policy is
written?
A. No.
Q. Is any specific time or number of days within which
the policy must be ·written agreed on between you and the
agent?
A. No.
Q. You expect the policy to be written, of courseY
A. Sure.
Q. And when it is, when is it dated Y
A. It is dated at the time I told him to bind it.
Q. Why is it dated back to that dayf
A. That is the time he was supposed to write insurance
for it.
CROSS EXAMINATION.
By

~{r.

Sands:

Q. That is generally customary everywhere, as far as. you

knowY
A. Yes, sir.
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Q. You generally get your policy the next time
you are up there f
A. No, I have known of cases of a week or ten
days before I got the policy.
Q. It generally comes within sometime like that 7
·
A. Yes.
Q. If it didn't come you would feel like it was up to you.
to look after it 7
A. I don't ever give it any more consideration. I usually
get the~ policies.
Q. You usually get the p<>licies 7
A. Yes.
Q. You don't recall having to call back for them? You
have always g·otten the policies, haven't you Y
A. All that I know anything about.
Q. But if you didn't get the policy you would be looking
it' upf
·
A. Well, I don't know. As I say, I have never failed to
get a policy that I recall.
Q. And you usually g·et them in a week or ten days 7
A. A week or ten days and probably the next day.
Q. When does he bill you-:-any time in a month or so and
send you a bill for it 1
A. No, l1e makes up a bill and brings the bill down.
page 166

~

page 167

~

RE-DIRECT EXAMINATION.

By Mr. Parker:
Q. Suppose you didn't check back on it, what would you
consider as to whether vou were insured or not?
A. I would consider fwas insured whenever I told him to
bind it.
Thereupon the plaintiff introduced the following additional
testimony:
J. J. JONES,
having been first duly sworn, testified as follows:
Examined bv Mr. Parker:
Q. l\Ir. Jones, 'vere the peanuts burned in your factory on
July 17, 1933, and referred to in your former testimony, the
sole and unconditional property of yourself and your father
or did any other persons have any interest in them Y
A. Owned by my father and myself.
Q. You testified that Mr. Bristow kept in his bank vault
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some papers for yourself and your father. Does he keep in
his vault for you all of your insurance papers?
A. Yes, sir.
Q. Did you have policies written by any other agents on
any of your business at the time of this fire?
A. Mr. Bristow had a life insurance policy
page 168 ~ written by another agent.
Q. And he had possession of that 7
A. Yes, sir.
Q. Did you have any fire insurance policies on· any of your
property written by any other agents?
A. I had some with Manry.
Q. Did Mr. Bristow have possession of those?
A. No, sir, I had those.
Q. What determined what papers Mr. Bristow would keep
possession of? Who determined what papers he was to hold
for youf
A. I did.
Q. Did you have the right to see those papers at Mr. Bristow's at any time you wanted to'
A. Yes, sir.
Q. Did you have the right to withdraw them from his
custody any time you wanted to?
A. Yes, sir.
Q. Did he have any authority whatever over your insurance business outside of the arrangements that you had with
him to keep the papers in his vault for your convenience?
A. No, sir.
Q. Did you rely on either Mr. Bristow or lVIr. Pillo\v to
tell you how much insurance you needed on your peanuts Y
A. No, sir.
Q. Or on any other of your property?
A. No, sir.
page 169} Q. Did Mr. Bristow ever place any insurance
for you except \vhen you asked him to?
.
A. No, sir.
Q. Did he have the rig·ht to write any insurance for you
ex:cept when you went to him and tolcl him to write it¥
A. No, sir.
Q. Why did you go to Bristow or Pillow when you wanted
j.nsurance to have your insurance written?
· · A. Because they were insurance agents.
Q. Were they your agents in respect to your insurance
business?
Mr. Sands: The question is objected to.
question of law.

It involves a
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By Mr. Parker:
Q. Did he have authority to cancel any policies that were
written for you without your instructions~
A. No, sir..
'Q. Did he have any authority from you to alter them 1
A. No, sir.
Q. Endorse them or destroy them'
A. No, sir.
Q. Suppose one of the policies that was in his keeping
was canceled hy the company, would he have to send you
notice of cancelation or was he your agent to accept cancelation notice 1
page 170 ~ A. He would have to send me notice.
Q. What authority did he have over your poli-cies after they were put in his vault~
A. Not any..
·
Q. Did you ever hire him to attend to your insurance business?
A. No, sir.
Q.. Did you ever pay him anything for any insurance business except the premium on the policies that he wrote for
vouY
• A. No, sir.
. Q. Did you let him write all of the insurance of all kinds
on all of your property1
A. No, sir.
Q. Did he solicit you to write all of your insurance'
A. Yes, sir.
Q. And what did you tell him t
A. I told him I had given some of it t_o Manry Insurance
Company, L. L. Manry & Company.
Q. Why did you let him keep the papers for you f
A. Because it 'vas the eustom.
Q. And why was that custom first started 7
A. Because we didn't have a safe to keep them ill.
Q. You testified that ~t[r. Bristow and Pillow had solicited
insurance from you from time to time. Did they
page 171 ~ solicit insurance on your peanuts prior to the
time this agTeement was made between you and
Hap Pillow f
.
A. Yes, sir, and I told him I would give him some the next
time I took out any.

CROSS EXAMINATION.
By ~~r. Sands :
Q. Mr. Jones, you testified before, did you not, '•in this
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ease when it was on the chancery side back in February of
this yearY .
A. Yes, sir.
.
.
Q. I believe you testified, did you not, that ever since you
were a small boy that it had been the custom of your father
to leave his insurance papers with Mr. Bristow!
A. Yes, sir.
Q. That is a fact, is it not T
A. Yes, sir.
Q. When did you learn that no . policy of insurance had
been issued to you in this case f
A. After the fire.
Q. In other words, you made no demand or you never went
there for that policy from possibly sixty days before sometime in the latter part of May until the fire because you
thought that policy had been written and had been placed by
Mr. Jones as he had always customarily kept your father's
papers before you went in business; is that right?
page 172

~

Mr. Parker: I object to that, Your Hono:t;, because the contract of insurance for the issuance
of the policy requires no demand on the part of the customer
to thel.nsurance company or the insurance company's agent
to complete the contract. If the contract to issue a policy
is admitted, then no demand or request or urge is comtemplated necessary on the part of the customer to the insurance
agent to complete the contract.
Mr. Sands: I think, if Your Honor please, this evidence
must be conceded to be proper for this reason, that is justification and excuse, as I understand, why these gentlemen
did not have the policy in their possession and that sixty days
had gone by was due to the fact that they had a custom of
leaving it there and therefore it would certainly seem to me
pertinent to inquire as to whether it was due to that fact
and custQm that ~o demand had been made because, non con.stat, if demand had been made the insurance company would
have been in a position to have denied and may have desired
to have either taken or not carried the policy. Therefore,
when Your Honor reads this testimony you will see that this
evidence is not only proper but pe·rtinent. At any rate, since
the Court is passing upon this matter, I suggest that you
allow Mr. Parker to object and let the answer go in the record.
page 173 ~ The Court : Let him answer the question.
~fr. Parker: Exception is noted. It might be
well at this point, Your Honor, to state that in all of the transcript of the evidence ·which 'vill be used before Your H?nor,
,I
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in addition to what is being taken now, there were certain
objection made and if Y o1;tr Honor rules against the plaintiff in any of those objections we wish to preserve our exception to the ruling.
The Court: All right.
A. Yes.
By Mr. ~ands:
Q. In other words, you stated unequivocally before that
it had been the habit and custom that policies, when they were
requested, were retained by Bristow and that yon never saw
those policies and never had anything to do with. them Y
A. Not unless I wanted to see them.
Q. And you can't recall that you ever wanted to see a fire
. insurance policy and there was only one instance when yon
wanted to see an accident or life policy, whether it had been
placed with him or by others; is that right f
A. Yes.
Q. With reference to the method of payment, when he came
to collect from you would he just come and say that you
owed him so much money for insurance policies Y
A. Yes, he would come out there and collect and tell me
what I owed him and if I had it I would pay him.
page 174 r .Q. When your father's fire. insurance policies
would run out, "rould Mr. Bristow renew them 7
A. He would come and see us and if he wanted to he would
renew them.
Q. Hadn't it been the custom for years past for him to
renew those policies when they expired T
.
A. That is my father's business. I don't know anything
·
about that.
Q. You don't know anything about that. How old are you,
~Ir. Jones?
A. I am twenty-eight.
.
.
Q. And you have been with your father, either on th~
farm or in this shelling business, ever since you were sixteen
or seventeen years old, haven't you?
A. I worked on the farm ever since I was sixteen or seventeen years old.
Q. And you are thoroughly conversant with the way your
father conducted his business, are you not'
A. I didn't know much a bout the insurance.
Q. you didn't know much about it but you knew this much
about it, that .during that whole period of time you don't
recolle~t ever having seen Bristow bring your father ont a
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single policy of fire insurance and deliver it to him at his
home ; is that true?
A. I have never seen him.
Q. Deliver at your home a single policy of insurance Y
A. No, sir, he always kept them. I have never
page 175 ~ seen them.
Q. In reference to his renewals of those policies, you don't recall ever h~ving had any talk and you never
have known your father to have any talk with him as to that
.subject of renewal?
·
A. I told you that a fe'v minutes ago-I didn't.
· Q. In reference to these Manry policies, there were two
of them, were there not?
A. Yes, sir.
Q. When were they placed?
A. I can't recall now when they were placed.
Q. How did you happen to get those Manry policies?
A. ~fr. lYianry came out there and I gave him the insurance.
Q. Is he the gentleman you spoke of as being a rather old
gentleman?
A. This is the young man.
Q. Young Manry?
A. Yes.
Q. And you gave him those two policies?
A.. ·Yes, sir.
Q. Do you recall when you g·ave then1 to him·f
A.. No, sir, I do not.
Q. You can't recall how long before the fire.
Mr. Parker: I renew an objection that I made in the
original statement of this evidence concerning the question
of the lYianry insurance as it has absolutely no pertinency
to the issue here involved except as to the amount
page 176 of that insurance and whether or not is covers
the same property and was paid, bearing on an
adjustment of the loss. These questions concerning when
he took them out, what was done with the Manry policies,
and so forth, are entirely immaterial and not pertinent to
tl),e issues in this case and I object to that examination. I
made that same objection in the original testimony.
··,Mr. Sands: If Your Honor pleases, I understood Mr.
Parker in his examination of Jvir. Jones a few minutes ago
to bring in the Manry policies. The fact that the Manry
policies were not in his possession is an indication that the
universal custom, which we contend did exist., had not been
followed and therefore it looks to me like 'it is highly pertinent to find out whether this was an isolated case or 'vhether

r
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there were two lines of custom engaged in by the father and
son.
The Court: It had nothing to do with it further than it
may bear on the custom, if you want to pursue it along those
lines.
Mr. Parker: Exception noted.
By Mr. Sands:
Q. Does young Manry live near you 7
A. Yes, sir.
Q. A personal friend of yours?
A. Yes, sir.
page 177 ~ Q. Were these two policies for $1,000 each!
A. Yes, sir.
Q. And they were on the peanuts 7
A. Yes, sir.
Q. You had gone in the peanut factory business about the
first of January preceding this loss which occurred in July,
had you not?
A. That is right.
Q. And about that time that you went in Manry solicited
you for your insurance?
A. Yes, sir.
·Q. And you gave hin1 those two policies 1
A. Yes, sir.
·_
Q. Do you recall as to whether he brought them to you!
.A. No, sir, I do not. He might have mailed them.
Q. And those two policies, so far as you know, are the
only policies of insurance that either you or your father
had ~t any time except those placed with Mr. Bristow; is that
true?
A. Yes, sir.
Q. And that was due to a specific solicitation by young
.1\fanry7
A. Yes, sir.
Q. Why was it, Mr. Jones, that if Manry had two policies
of insurance for $1,000 each on these peanuts and you had
determined by retaking your inventory or purpage 178 ~ chase of additional peanuts around about the 25th
of ~lay, 1933, to increase your insurance that
you didn't phone to Manry inst-ead of to Pillow?
A. I promised ~Ir. Bristow when I took out any more insurance I would give it to him on peanuts. I told you that
before.
Q. And that was the reason. So in compliance with that
you gave him the call Y
A. Yes, sir.

------~------------------
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RE-DIRECT EXAMINATION.
By Mr. Parker:
· Q. 1\!Ir. Manry also had a policy on the machinery in your
peanut factory, didn't heY
A. Yes, sir.
Q. Why did you give that to him~
_
A. Because I promised it to him. He came out there. Mr.
Bristow had the house and we gave him the machinery.
Q. Who decided whom you were to give your insurance
toY
.A. I did-my father and myself.
RE~CROSS

EX.A.MI:t-f ATION.

By ::Mr. Sands :
Q~ In the- selection of the companies for insurance, so
far as your father was concerned, to your knowledge, and so
far as you know, did you have the selection of
page 179 ~ the company that the insurance was to be placed
int
.
•

Mr. Parker: I object to that as having nothing to do with
the issue because it is a custom sufficiently prevalent to
have judicial notice of the same taken that the insured does
not ordinarily select the companies. The insured's agent
who writes the insurance business ordinarily selects the
company and it makes no difference what company is selected unless there is specific objection on the part of the
insured, and for the additional reason that in this case the
evidence already given will show that the company now
being sued was specified by that company's very agent when
the conversation took place.
.
Mr. Sands: I would just as soon accept Mr. Parker's
first statement in lieu of the answer of the witness. In other
words, you admit that custom did exist to so conduct. the
business under those circumstances, not having made any
specific request.
Mr. Parker: I am not making any admission. I am making my ob-jection to the Court.
The Court: The witness. can say whether he designated
the company he wanted the insurance in or not, I think.

· .A. I didn't know what company he was going to put it
in.
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.
W. 0. BRISTOW, .
having first been duly sworn, testified on behalf
of the plaintiff as follows:
page 180

Examined by Mr. Parker:
· Q. You testified, Mr. Bristow, in the previous hearing that
you had been writing some of Mr. Jones' insurance, both
fire and life, for a number of years. Had you been writing
all of his insurance ?
A. No, sir.
Q. Who determined how much of his insurance you would·
write and how much somebody else would write?
A. Mr. Jones.
Q. Did you solicit all of his insurance 7
A. Yes, sir.
·
Q. What did he tell you in answer to that?
A. He told me that Mr. Manry had had part of his insurance for years and he hated to take it all away from him
on account of friendship between Mr. Manry and Captain
Lawrence, his father-in-law.
Q. Did you keep for J\Ir. Jones the policies he had written by other insurance agents 1
A. No, sir.
Q. What policies did you keep for him 7
A. Nothing except the pGlicies I wrote myself. I think I
had one life insurance policy that had been written by the
New York life but he brought that over to put with his other.
papers. I didn't write that.
Q. Ho'v did that come into your possession?
page 181 ~ A. Ife brought it to me to put it ·with his other
papers in my vault.
Q. For 'vhat purpose did you have the custom with Mr.
tT ones and with s~veral hundred other customers that you testified before of keeping their papers in your vault?
A. As a matter of convenience to them because ve·ry few
of them had any safe place to .keep their· policies. They
didn't feel like they wanted to go to the expense to re:Qt
a box in the bank so they brought them to us and, for another reason, when I had the policies I knew no other age:gt :
would have· access to it except through Mr. Jones and fn
that way I would try to control the business.
Q. Control it for them or control it for yourself?
A. Control it for myself.
Q. As their agent or as the insurance company's agent f
A. As the insurance company's agent.
·. Q. Did you have any right to decide how much insurance

-
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Mr. Jones wanted or needed on any pai·ticulajr piece qf
property?
A. No, sir.
Q. Did you have any authority from Mr. Jones to- decide
what property he needed insurance on?
A. No, sir.
.
Q. Did you have any right to cancel the policies that you
kept for him in the vault?
A. Not without notice to him.
Q. And if you had given notice to him of canpage 182 ~ celation you would have· given notice as whose
agent?
A. The agent of the insurance company.
Q. Did you have any right to alter those policies or withdraw them from the safe without his permission, or destroy
them?
A. No, sir.
Q. If a cancelation notice of any policy that you were
keeping in the vault for Mr. Jones had reached you what
would have been your duty concerning that cancelation Y
~Ir. Sands: Question objected to because the witness has
not stated that there has been any cancelation of policies Y
Mr. Parker: There hasn't been.
Mr. Sands : These are imaginary questions then?
Mr. Parker: They are hypothetical questions to illustrate
the limits of his authority and the limits of the arrangement
between himself and the plaintiff.
l\fr. Sands: The witness's belief as to what he would have
done under a given circumstance 1
Mr. Parker: No, his testimony as to his duty under a
given set of circumstances.

By Mr. Parker:
Q. Suppose one of your insurance companies had sent
you cancelation notice of one of the insurance policies you had
written and placed in the vault for Mr. Jones, what would
have been your duty concerning that cancelapage 183 ~ tion notice Y
A. I would have rewritten the policy in another company, after notifying hhn, and returned the canceled policy to the company, requesting cancelation.
Q. After notifying whom'
A. After notifying Mr. Jones, the insured, or anybody
else, for that matter.
Q. You mean anybody else for whom you keep papers of
that natureY
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A. Yes, sir, or whether I keep the papers or not, if 1
have a cancelation notice from the company I always notify
the insured and replace it with another policy.
Q. In another company~
A. In another company.
Q. Did Mr. Jones, or both of them, have access to the
papers that you kept for them whenever they wanted to 7
..A. ..Absolutely.
·Q. Did they have a right to take them :all or any part of.
them out of your hands when they wanted to 1 ·
.•
A. 'Yes, sir..
·
Q. What authority did you have over those papers except
to keep them for Mr. Jones?
A. None whatever.
Q. Did he ever pay you anything for keeping the papers 7
A. Not a cent.
·Q. Did he ever pay you anything for any of the insurance
business that you had with him except the prem~
page 184 ~ iums on the policies you wrote for him?
.A. Nothing except the premiums.
Q. Did he ever promise you anything for ·keeping them·
in that way?
A. No, sir.
Q. Were you in any business with Mr. Jones other than
'vriting fire insurance for him when he asked you for itf
A. None whatever.
Q. Was Mr. Pillow 7
A. No, sir.
Q. And I mean by Mr. Jones, either one of the two
Joneses?
A. Yes, sir, either one of them.
Q. Did you or 1\Ir. Pillow have any joint interest in any
property whatever with the two Mr. J oneses or either of
themY
A. No, sir.
Q. Something 'vas said to Mr. Jack Jones on the stand
about renewing a policy when it was over and he testified
that you renewed it for him only if you talked to him about
. it. Is your custom of renewing policies for the plaintiff in
this case any different whatever from your custom of renewing .policies for all of your other customers T
A. No, sir.
Q. When do you renew policies for customers that have
expired?
A. Usually about a week or ten days before the expiration
of the old policy.
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page 185

~

Q. I didn't mean as to the date'. I mean what
determines whether you are going to issue a
renewal or not issue a renewal1
A.. What determines it~
.
Q. ·Yes, suppose I have a policy and it expires- at the end
of next month, would you 1·enew it ordinarily without requesting me to do it Y
A.. With some customers where I know it is all right to
renew it, I renew it and notify them that we have renewed
it. I always notify them.
Q. When don't you renew them f
A. Sometimes when they are poor pay I don't renew them..
If they don't pay the premium I tell them the policy has
expired and if they want us to renew it we will renew it.
. Q. And even with good pay customers, there are times
when you don't renew policies, of course~
A. I eouldn 't say that there is because we always like to
r~tain good business..
Q. How about if a customer tells you not to renew it7
A. If he tells me not to renew it, I don't renew it. Sometimes we renew a policy and send it to a customer and he
sends it back and asks us to cancel it.
Q. Do you transact renewals of policies for Mr. Jones iu
exactly the same manner that you do other customers whom
you trust to pay the premiums Y
A. ·Yes, sir.

page 186}

CROSS EXAMINATION.

By 1.£r. Sands:
Q. Mr. Bristow, how long have you been in the insurance business 1
A. Nineteen years the first day of October coming.
Q. How long have you been insuring property for the
elder Jones, the plaintiff in this caseY
.A. Since 1923.
Q. About ten years before this incident Y
A. Yes, 'sir.
Q. Did you know anything about this insurance having
been suggested or placed previous to the fire Y
A. You mean the insurance involved Y
Q. In this case?
;A. No, sir. You want to know if I knew anything about
it or being given information f
Q. The first information you had was when f
A. The day of the fire.
Q. How was that information given to you?

•

National Liberty Ins. Co., etc.,

v~

W. A. Jones, etc.

157

By vV. A. and J. J. Jones.
Where did they give you that information?
In my office.
What did they say tp you when they approached you
that day?
page 187 ~ A. They just wanted to know if Mr. Pillow had
written that insurance that they gave him· an
order for and I told them I didn't know, I didn't think it
was.
Q. To the best of your recollection, is that what they said
or did they ask you as to whether you had the insurance
policy that Mr. Pillo'v had placed for them?
A. Well, they might have asked me that. I told them I
·didn't know, to see ~ir. Pillow because he was handling their
business.
Q. Were you in the office!
. A. Yes, sir.
Q. Did you have access to your bank vault where you
keep these :policies?
A. Yes, sir.
Q. Did you turn to that file Y
A. No, sir.
Q. Do you keep for Jones and for other customers jackets
or files, carried in indexes in their names Y
A. In envelopes with their names on the envelopes.
Q. Did you on that occasion turn to that envelope to see
'vhether you had this policy Y
A. No, sir.
Q. Was Pillow in the office at the time Y
.A. No, sir.
Q. Did you ask them to wait "Q.ntil he came in?
.A. I phoned his house and told him they wanted
page 188 ~ to see him, so they left my ofOOe and went ~11
up to his house to see him.
· ·
Q. Why didn't you look into that jaeket?
A. I looked in my ledger sheet and I didn't see .any
premium charge for it.
Q. ·You saw· no premium charge for it'
A. Yes, ~ir, I looked on the ledger sheet.
Q. Did you tell them that fact Y
A. No, sir.
Q. And then when you found that condition to exist, yon
told them they would have to wait until Pillow canie downY
.A. Yes, sir.
Q. In other ·words, when you saw that no charge on your
ledger sheet~had been made, you assumed there was no policy
in the jacket r

A.
Q.
A.
Q.
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A. I was afraid there wasn't.
Q. Did you know what company it was in Y
· A. No, sir, I know nothing about it.
Q. And he didn't tell you what company it was in, did
heY
A. Who?
Q. Jones.
A. No, sir, in fact, he didn't stay in my office more than
three or four minutes.
Q. In respect to the custom of retention of policies for
the Joneses by you, Mr. Bristo·w, how long had that been in
vogue?
A. I would say something like eight, or maybe
page 189 ~ nine years.
Q. Eight or nine years Y
A. I don't know that I kept his first policy written for
him but I think I did pretty soon thereafter.
Q. Don't you know, as a matter of fact, that you did have
in your possession as a rule practically all of Jones' policies?
A. I had all that I knew anything about or all that I had
written.
Q. Wasn't it his custom to bring in other policies, as
well as those you had written~
· .
A. Except perhaps one life insurance policy-no fire policies other than what I had written.
Q. Mr. Jones testified in this case :

,_ ''Q. When did you start the habit of letting hiin keep
your policies.
''A. Been keeping· them-how long bas he been down
there? ·He has beeri keeping· them for the last six or seven
years, I know. I am positive of that.
'.'Q~ Where did he keep then1-at his office1
~-~A~/·He always told me he kept them in the vault when I
went ··there to see one. He always told me it was in tho
va11H and would always go there and get it.
'' Q. What would be your occasion for going there and
Jooking at the policies?
.
''A. If I wanted to cancel one or wanted to see a life insurance policy or wanted to borrow any money on it I would
go there and ask him.
'' Q. Had he taken out much life insurance for you T I
don't 'vant to inquire about your personal business.
·. ''A. The first policy I took out with Bristow and then
I took out another one with him and then I took ·o~ut one 'vith
Ita~ Pillow's father before they went togethe.r and then
!
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that throwed them ali-I told Hap I was glad
of it because that throwed all of my policies
in one place.
'' Q. It had been the habit or custom of the Bristows to
keep all of your insurance policies, whether they were life
or whether they had been written through his agency or
not in his vault for you f
''A. As a general thing, I generally carried them there."
page 190

~

Is that true 7
A. I should say largely true.

Q. '' Q. It has only been in the last twelve or eighteen
months that you really have been in the peanut business of
buying and selling peanuts f
"A. Yes, sir"
When you learned that · P,e was going in the peanut business you went down there and took his insurance for the
building and the improvements and he told you, did he not,
that his son had placed one or two policies with young
Manry?
A. W11en the factory building ·was built we solicited him
for the business and he gave it to us. Later on when he
began to install the machinery we solicited him for the machinery insuran~e and he said he had already given that to
Manry, that he was over there \Vhen they were installing it.
Q. In respect to the fire insurance policies, as a rule,
·whether on personal or permanent improvements on real estate, they would run for how long, those that you placed
·with Jones 1
A.. Well, on peanuts and machinery and things like that
you usually write them for a year.
Q. You would write them for a year?
A. In some cases. I have got l\{r. Jones' houses insured,
the dwelling he lives in, for five years.
page 191 ~ Q. In the selection of insurance companies
from time to time since he has been doing business with you, did you place those indiscriminately, according to your pleasure and judgment 1
A. We placed them according to our own judgment.
Q. As a matter of fact, did you contemporaneously render any bill to Jones \vhcn you placed the insurance?
A. Not immediately. Not until we had to settle with the
companies.
Q. And when you had a settlement with the companieft,

,---
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then you would bill him so much money ·without any ref~_:reD;ce to the company which carried the insurance!
A. We· always tried to collect the oldest premiums first.
Q. ·You collected the oldest premiums first 1
A. If we couldn't get it all we took part of it.
Q. But their bills did not show as to what companies they
~were in, did they Y
.4. Yes, sir.
Q. They showed what companies they were inT
A. Yes, sir.
Q. And that was after you had had them in your possession until that sixty days had expired and the insurance was
dueY
A. Yes, sir.
Q. And you substituted insurance from time to time as
you elected in renewals Y
- A. When he advised us .to do so, yes, sir.
page 192 ~ Q. When he advised you to do so 1
A. If. a policy was 1·unning out we would always notify him and he would say, "Go ahead and renew it,"
or cut it down or change it.
Q. So far as the company was concerned, he never attempted to suggest one company as against another and you
had full control in that respect Y
A. Absolutely.
Q. In the renewals' can you recall during that six or seven
years that he ever called your attention to a renewal or
was it or not the custom that you place the insurance and
notified him some sixty days afterwards that he owed the
money?
A. No, sir, in the last five years since things have depreciated so badly we always notified him that his insurance
was out and suggested cutting it down to be in line with
present day values.
Q. For that reason alone you did approach him 1
A. We just wanted to let him know that the insurance was
out and it 'vould have to be renewed again if he wanted us
to handle it.
; .Q. In reference to that five or six years, at each annual
period you communicated with him Y
A. Yes, sir.
·Q. By letter7
A. Usually in person..
page 193 ~ Q. In each of those five or six years previous
to 1933 you went to him and told him that the
policy ought to be reduced in amount!
/ A. Twice in the last four years.

National Liberty Ins. Co., etc., v. W. A. Jones, etc.

161

Q. Was that as to peanuts? .
A. No, sir, his buildings that he had there.

Q. That 'vas in pursuance of a general custom, requesting
that the agent should check closely against the amount of
insurance carried so as to readjust them in accordance with
the new condition of values Y
A. That is right. That only applied however to what we
called his ·farm buildings.
Q. Mr.·Bristow, do you write insurance for anybody whose
policies you do not keep for their accommodation and your
benefit?
A. Yes, sir.
Q. In many instances 1
A. Right many.
Q. After an insurance policy is placed under those conditions, do you deliver the policy Y
A. Yes, sir, either by hand or letter.
Q. And, as a rule, that course follows in how many days
after the placing of insurance Y
A. Well, in a case of renewal we usually get them out
anywhere from a week to ten days before the old one expires.
Q. And in the case of new business T
page 194 ~ A. Immediately, mail it immediately or deliver
it by hand.
·
Q. A new policy when you do issue it under those circnnlstances, I believe it is issued in. triplicate, is it not, under
the system under which fire. insurance is placed in Virginia,
and those triplicate forms-one goes on the policy which you
deliver to the customer and one goes to the Stamping Office which is at Richmond and a third g·oes into your permanent file, does it no17
A. Yes, sir.
Q. It is through that method of transmission of data that
the average insurance company or, as a matter of fact, atl
insurance companies, have notification of the placing of a
policy by you in stock form?
·
·A. Yes, sir.
Mr. Parker: I wish to object to that question and move
that the answer be stricken out. The fact is open and well
known to all parties that the notification by the agent to the
company is not a prerequisite of the validity of a contract by
an insurance agent 'vith general authority, such as this one
has, to issue a policy and that is the contract on which the
present action is based and, therefore, the custom or the fact.
of whether he did, in accordance with the custom, fill out the

_)
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daily report and notify the insurance company, does not affect the validity of the contract made by this
page 195 } agent and does not affect the right of the plaintiff in this case to recover, 'vhich is based upon
the breach of that contract.
Mr. Sands: I think, if Your Honor pleases, the pertinency of that question or the propriety would possibly be
conceded by my friend after I ask !Jir. Bristow one or two
questions and, if not, you can move to strike out.
By J\ir. Sands :
Q. !Jir. Bristow, had it not been the custom of retaining
policies of Jones in this instance and if Mr. Jones had procured this policy from you in ordinary course, without availing himself of your gracious privilege of keeping those policies in your safe, would not that have resulted either in that
policy going to Mr. Jones within the course of a week's time
and therefore wouldn't that have precluded, in your judgment, the condition 'vhich arose of there being no policy in
existence under which the National Liberty is sought to be
bound here for a period of sixty days approximately fron1
the time of this fire?
Mr. Parker: I object to that for the reason that I gave
to a similar question addressed to another witness. \Vhen
an insurance agent, having authority to do so, has agreed
to issue a policy, until something is brought to his notice
that causes him to think the insurance contract has been
.·.
breached and he owes a duty to the insurance
page 196 } company in connection with it, there is no duty
or obligation upon the customer to ask the insurance company to fulfill a contract that the agent has
made. If a man agrees to issue a policy and he has authority
to do so, there is nowhere in la'v a statement that without
notice the customer has to g·o back and make demand. His
contra£t stands and can be sued upon whether he notifies
them ot not. The contract to issue a policy is not based upon
,any condition expressed or implied, that you will remind me
as agent to issue one and I care not whose negligence it
was or whether there was any negligence in not notifying·
or reminding the agent of the contract, that has nothing·
to do with the fact that the contract was breached .
. Mr. Sands: If Your Honor pleases, it looks to 1ne like
this question and answer goes right to the heart of one of.
the· important questions in the· case. In other words; the
~ritention is that an order was given the latter part of ~ay
by:- phone for the placing of t~1e ·policy. Your IIonor has
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held, under the decision of this Court, the policy could not
he demanded owing to the expiration of thirty days time..
The question comes up here as to why that policy wasn't delivered. Certainly any insurance company would have the
right under any circumstances, to say whether or
page 197 ~ not it would want to accept the risk or enter
into the contract. This action is larg·ely based
upon the subject of ncglig~nce, the negligence of Mr. B·ristow who is in substantial charge as agent of the company
and therefore Jones did not have the policy because Mr..
Bristow did not deliver a policy. Therefore. when it comes
to the question as to this system of dealing, which is the
:sole question of why we are here today, if they had not
.availed themselves of Bristow for their own personal benefit, if he had not extended that gratuity to the Jones, family, that policy, if it was not delivered in the course of fortyeight house or, as the witness said, in the course of the next
two or three days, !£r. Jones would have asked the reason
why and the policy would have been checked up. The negligence 'vould have been smoked out and under those conditions a ne'v policy would have been issued in this company
or some other company or, non ·constat, the insurance company may have had the privilege of accepting this risk or
denying it. It may not have lvanted it but Your Honor is
eoncerned in getting at the question of this dual relationship and I submit that the practical consequences of the system that had been adopted and followed are most pertinent
and that is one of the questions Your Honor must necessarily rule upon and therefore I submit that
page 198 ~ there can be no objection at all. to the witness answering the question.
The Court: I don't object to the witness answering the
question. I don't know whether I see the pertinency but
that will come out when you argue the case.
1\ir. Parker: I note an exception.
A. Had not Mr. Pillow overlooked the memorandum of
the order for this particular policy and had brought the
memorandun1 to the office the next morning, as he would
have done had he not overlooked it, the policy would have
been written for $15,00 in the National Liberty Insurance
Company of America and placed with Mr. tTones' policies
in the safe.

By Mr. Sands:
Q. The quest~on I asked you, ~Ir. Bristow, was if you had
not had that custom of retaining the Jones policies, if that
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policy had bee~ issued it would- have been mailed to Mr.
Jones, would it. not, in the usual course Y
A. Yes, if I hadn't been keeping his papers I would have
mailed it to him just like I would any other customer whose
papers I didn't ke.ep.
Q. If .you hadn't mailed it to him it would have been dollars to doughnuts he would have been down to ask for that
policy if he didn't get it in the ~ext few daysY
A. I suppose he would have if he had been looking after
his business.
Q.. Is it not a fact that a demand had been made on you
to pay for this negligence in issuing the policy t
page 199 ~ .A.. A demand made on met
.
Q. Yes.
·
A. Not personally, no.
Q. Jones has not made any demand f
A. No, sir.
Q. Have you intimated if they could not recover against
the company that you would pay this $1,500?
· Mr. Parker: I object to the question. The liability of Mr..
Bristow has no bearing upon this case. It is easily possible
and sometimes true that an agent of an insurance company
may be liable personally to a customer for his negligence
and failure and at the same time the insurance company may
be liable and when the insurance company is being sued the
question of law, even if decided by the Court, is not pertinent as to the agent's liability, much less the agent's own
idea about it or conversations that have taken place between
him and the plaintiffs in that regard.
The Court: In examining on any subject pertinent to the
case you can always tell whether there is any interest behind the testimony, if you can, and to that extent as affecting
his credibility.
Mr. Parker: As affecting his credibility, I don't mind
any questions you want to ask.

By Mr. .Sands :
Q. Has Mr. Jones intimated if they could not
recover against the company they would come to
·
you for this $1,500 f
A. No, sir.
Q. Is it not a fact since this demand has been made on
you that you have requested of all of the other nineteen or
twenty fire insurance companies in your office that they
should chip in and make this $1,500 up so th~t this could be
disposed of Y

page 200
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Mr. Parker: I renew my objection on the grounds that
it is entirely impertinent to the liability of the defendant
in this case.
·.'
The Court: You can take an exception. I think that goes
to give a picture of what is happening and the Court ought
probably to know it.
Mr. Parker: Exception.
A. We have talked about the proposition to the other companies that were in our office at the time that this happened.
By Mr. Sands:
Q. lp. other words, you made a request of those companies
that they would make up this $1,500, did you not, so that the
case could be settled?
A. Practically so, yes, sir.
page ~01 ~

RE-DIRECT EXAMINATION.

By Mr. Parker:
Q. In regard to selecting what insurance company a particular risk be written in, I ask you whether or not it is
almost a universal custom for the insurance agent to select
the company or does the person who is looking for the insurance select the company 1
Mr. Sands: If Your Honor please, I will have to ask
Mr. Parker to delete from that question the ''almost'' to
make the question free from objection. If he wants to establish the universal custom, he is at liberty to do so.
The Court: I think you have got that a little too strong.
General custom is the same as "almost universal". General
custom is that custom which is followed by a great outstanding_ majority of those persons dealing in a similar busines~~
It would be a rule of it were universal, not a custom.
A. The insurance agent selects the company unless he ~f)
requested to put it in some particular company and I think
my eighteen years I have had two requests for the companies
to put it in.

in

By Mr. Parker:
Q. In regard to your billing iJ ones for the premium on his
policies contemporaneously with the issuance of the policies,
I ask if your custom of dealing with him differed
page 202 ~ in any respect from your custom with the majority of your other customers Y
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A. No, sir, at this particular time Mr. Jones owed us
some other insurance premiums and we always tried to get
the oldest one first, as I have stated heretofore.
Q. And did you send him bills for the new ones until the
old ones had been paid up~
A. Hardly ever, just go to him for the amount we wanted
him to pay on his past due.
Q. You were asked, Mr. Bristow, if there were any customers to whom you delivered policies when 'vritten rather
than keeping them here in your safe and your answer was
yes, many. I ask you whether you have any more authority
or control over the policies of customers kept by you in your
vault for them than you had over the policies that were delivered to the customers personally or through the mail!
· A. None whatever.
RE-CROSS EXA.l\1INA.TION.
By l\1r. Sands :
Q. In respect to your last answer, the only difference would
be that there was a:lways, from the very nature of things,
a personal contact with the insured when the policy was delivered and whereas those you kept in the office you just
,
gave them that general service and they looked
page 203 ~ to you to keep the policies and you looked to
them to be good customers and pay you for your
premiums. That is about the way the business was conducted?
A. That is true but I had no more authority over those
policies mailed or delivered to the insureds than I did those
that I kept in my vaults-none whatever. It was just through
the kindness of the customers that I had the business.
Q. The contract was between the company and the customer¥
A. ·Yes, sir, and I kept the policies or papers just as a
niatter of convenience to them.
· Mr. Parker: That is the plaintiff's case.
· Mr. Sands : It is stipulated and agreed that the Nationa! Liberty Insurance Company, the defendant in this
case, had no knowledge of the system of doing business, as
testified to in this case, of the Bristow agency in placing the
policies of their customers in their own iron safe under the
~onditions as testified.
' ·
·::(Mr. Parker: The stipulation or agreement, it seems to
-nie, implies consent on the part of the other party that it
go in the record. I wish to object to the consideration of
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that fact as being entirely immaterial to the issue and impertinent to the issues in this case for the reason
page 204 ~ it makes no difference whether the defendant or
its agent knew that the policies were so kept
or not; it has no bearing whatever upon the formation of
their contract and its breach.
The Court: It is a fact that you object to it.
l\ir·. Parker: I don't 'vant to make the man go on the
stand to say what is a fact, if that is true, but I want to
preserve my objection to its materiality.
In this testimony there are several points which, in my
opinion, have absolutely no bearing upon the present proceedings. Two of them that occur to me at the present time
are the fact that they attempted to prove by a good deal
of correspondence. and conversation between the parties that
at the time of the making of this contract Bristow and Pillow were not the agents of the company. The second is that
Bristow and Pillow did not have. the authority or power to
bind verbally over a period of more than thirty days, approximately sixty days, by verbal contract of insurance .
..As I see it, both of those questions go out in the present
proceeding, the first because (unless by a wide stretch of the
imagination, and I do not take· it to mean such) there is no
alleg·ation that the agents ·were not agents of the defendant
insurance company at the .time of the making of this agreement and the second is that we are not suing on a contract
of insurance, a verbal contract, but on the breach of the
contract.
page 205

~

There upon, after argument by counsel for
the plaintiffs and_ the defendant, the Court delivered the following opinion from the bench:
The Court : This, of course, is the second section of this
case. I have to admit that it has taken me over ne·w ground
that I had never traveled over before. I think the Kellam
~ase, insofar as it affects this cage, is dictum. I don't believe that the l{ ell am case ought to be decided like it was
decided because I don't think the statute covers a case of
this kind. That is my own thought about it. I know that
Judge Epes is an able judge and a tireless worker, and has
gone into this thing thoroughly, I have no doubt. I just
don't agree with him. I think he is wrong on his conclusions
and has made them too broad. However, that is neither
here nor there; it is the law for me and I had to decide that
demurrer against what my convictions rea1ly were ·on the
statute.
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When it comes to this case today, we have a suit in which
a company is sued because its agent didn't fulfill a contract, asking for such damages as they sustained because
of the failure of this company to do what it promised to do ..
To boil it down, that is all there is to this particular case ..
When we leave that phase of it and go to the evidence, we
have practically no conflict. The evidence is perfectly plain,
by men of intelligence and probity aild high character;- that
a clear-cut contract was made for insurance on these peanuts
and that contract was not performed. So that brings us to
the question of how can the party who has failed
page 206 ~ to perform excuse himself. The defendant attempts to do it in several ways. One of them is
by claiming that the insurance agent was the agent of the
insured or the party who applied for ins:urance and therefore his negligence was the negligence of the peanut warehouse people, the factory people; not the negligence of the insurance company.
It seems to me what really happened, when you boil it
down, waS- that the J oneses wanted to buy something that
Bristow as agent had to sell, just as I would call up a grocery man and tell him I wanted a package of cigarettes or a
sack of flour of a certain grade. Just so, these people called
up Bristow a'"nd said, "I want something yon have got to sell;
I want some insurance.'' Bristow said, ''I will sell it to
you and I will sell it to you of a certain brand,'' just like I
wanted Pillsbury flour. He said, "I will sell you Pillsbury
flour," or, "I .will sell you insurance in a certain company.''
That is the uncontradicted testimony· about the company. Of
course, that could be a very troublesome thing if there were
doubt about it but there is no doubt about the fact as it
appears on the record here and I have got to deal with those
facts.. I think that· the insurance company, acting through
Bristow just as though it were there present itself, said to
Jones, "We will sell you this insurance." It didn't say that
in so many words but, ''We will issue you a policy and we
have failed to issue the policy." Whose negligence was
that7
If I ask for the flour and the grocery man
page 207 } doesn't sent it to me, you can't say the grocery
man is my agent. He is on the other side of the
fence from me, dealing with me at arm's length, trying to
sell·me something, trying to get my money and I am trying
to get something he has got and that seems to me just the
situation here. Here is an insurance company trying to sell
something it has. ·It is its business to sell insurance and they
- ~,-

National Liberty Ins. Co., etc., v. W. A. Jones, etc.

169

undertake to sell it and they undertake to enter into a .contract that will bind. I can see no force in the fact that Bristo'v kept the policies of the J oneses as a mere rna tter of accommodation or you can say advantage to them. Certainly
insofar as the contract of insurance is concerned and selling the insurance is concerned, that fact has no relation at
all to the mere understanding between Jones and Bristow to
keep the insurance policies in his safe. You can say he is
the agent for keeping policies but there is no relation whatever to the liability which is assumed when he undertakes
to insure their property. It is as distinct as black from
white. It might have been ·Bristow undertaking to keep
them for him or might have been the bank or might have
been McLemore down there and if you want to call them
agents to ·keep the policies I won't quarrel with you about
the term. I don't think they are agents. They are voluntary bailees or bailees without hire but it has nothing in
the world to do with the contract, as I see it. which wa~:s
entered into in this case.
You have got the problem that the insurance
page 208 ~ company was not notified of the insurance and
that failure of the insurance company to be notified is given as one reason why they are not to be bound.
There is another side to that picture too and that is if the
Joneses had been notified that they didn't have insurance.
they would undoubtedly have taken insurance because they
had shown their anxiety about it, they had gone to the trouble to call over the phone to get the insurance, had been assured that they had it ·and if something had happened and
they had said, ''We didn't give you that insurance,'' in all
human probability they would have gotten insurance promptly
and not suffered any loss.
Who is the cause of this lossY Who really caused the
loss of these people? The failure of the insurance company's.
agent, and that is the insurance- company, to issue a policy,
that they had agreed to issue. They simply went to sleep,
negle-cted to do what they agreed to do. Of course, it was
perfectly innocently done. I have no idea it was anything
else but that is what happened. They negligently failed to
do a thing· that they were obligated to do and on that account these people woke up without insurance·. They had
every reason in the 'vorld to expect the insurance was there.
It was done in the usual course, like they always got tl;teir
insurance, called up the party and bought it and they thought
undoubtedly that it was there, so far as this evidence goes,
until they went down and inquired about. it and it seems to
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me very clearly the contract has been entered
into .and breached, and breached by the insurance
company, through its agent, and for that the insurance company ought to suffer the penalty. That is my
conclusion of the matter.
.
There is no question, t believe, about the amount. I will
give a judgment for the amount of insurance that was taken
·
out with interest.
1\fr. Sands: Less the premiUm..
The Court : Yes.
page 209

~

Whereupon the Court, finding in favor of the plaintiffs,
a\varded judgment against the defendant for the sum of
fourteen hundred and forty and seventy-five one-hundredths
dollars ($1,440.75) with interest thereon from ·the 17th day
of September, 1933, until paid, and their costs in this behalf expended, including the. costs incurred on the chancery
side of the court, to which action of the court in so finding for
the plaintiffs and in awarding judgment in their behalf against
the defendant, the defendant, by .counsel, excepted and for
grounds of ~xception asRig-ns the following:

First, that under the evidence introduced plaintiffs fail
to show the existence of a contract between them and the
defendant under which thev are entitled to an award and
judgment;
..
.
Second, that under the statute of Virginia made and provided, governing· and controlling the standard in~mrance
policy, and the rights and limitations of a fire
page 210 } insurance company thereunder, the defendant
was not authorized or permitted to enter into or
become bound by a contract of insurance such as the plaintiffs have attempted to plead and rely upon in this case, and
consequently no judgment rendered against the defendant
in favor of the plaintiffs, based upon such alleged contract,
is valid and binding;
Third, that the evidence introduced shows that W. 0.
Bristow, at the time of the commission of the alleged wrongs
upon which this action is based, was acting in the premises
as the agent for the plaintiffs and not as agent of the defendant, and consequently any act of negligence on the part
of Bristow, is established by the testimony, fails to furnish a ground for an award and judgment against the defendant;
Fo~trth, that under the testimony introduced, if the plaintiffs are entitled to recover, interest on such recovery should
be limited to a period of time commencing sixty days after
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a demand for proofs of loss was made on the defendant bf
the plaintiffs ; and
Fifth, that if a jndgment is proper on the facts introduced in this case, costs incurred on the chancery side ··of
the court should not be taxed against the defendant but
against the plaintiffs.
I, James L. McLemore, Judge of the Circuit
Court of Houthampton County, Virginia, who
presided over the foregoing trial of W. A. Jones
and .T. •J. ,Jones, partners trading as S.outh Quay Peanut
Company, plaintiffs, against National Liberty Insurance
Company of .Ameri~a, a Corporation, do certify that the foregoing, together with the exhibits therein referred to, is a
true and ~orrect copy and report of the evidence, and all
of the evidence and other incidents of the said trial of the
said cause, with the exceptionf? and objections of the respective parties as therein set forth .
.And I do further certify that the attorney for the plaintiff had reasonable notice, in writing, given by the defendant,
of the time and place when the foregoing report -of the testimony, exhibits, ex-ceptions and other incidents of the .trial
would be tendered and presented to the undersigned for
signature and autl1entication.
Given under my hand this 27 day of August, 1934, within
ninety. days after the entry of the :final judgment in said
cause.
page 211

~

JAMES L. McLEMORE,
Judge of the Circuit Court of Southampton
County, Virginia.
page 212 }-

I, H. B. McLemore, Jr., Clerk of the Vircuit
Court of Southampton County, Virginia; do cer;..
tify that the foregoing report of the testimony, exhibits, ex- ·
ceptions and other incidents of the trial in the cause of W .
.A. Jones and J. J. Jones, partners trading· as South Quay
Peanut Company, plaintiffs, against National Liberty Insurance Company of America, a Corporation, defendant, all
of which has been duly authenticated by the Judge of the said
court, and was lodged and filed with me as Clerk of the said
Court on the 27 day of August, 1934.

H. B. McLEMORE, JR.,
Clerk of the Circuit Court· of Southampton County..

- - - - - - - ---
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I, H. B. McLemore, Jr.,. Clerk of the Circuit
Court of Southampton County, in the State of
Virginia, do hereby certify that the foregoing is a true transcript of the record in the foregoing ,cause; and I further certify thltt the notice required by Section 6339, Code of 1919~
was duly given in accordance with said Section.
Given under my hand this 8th day of September, 1934.

H. B. McLEMORE, JR.,
Clerk, Circuit Court of Southampton County, Virginia ..
Costs~
.

.

Circuit Court of Southampton County, Virginia .... $25.35
Cost of Record . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15.00
Total ....... '• ....................................... $40J35

H. B. McLEMORE, JR.,
Clerk,· Circuit Court of Southampton County, Virginia.
A Copy-Teste :
:M. B. WATTS, Clerk.
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