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.-

PETITION FOR A \VRIT OF ERROR.

INTRODUCTION.
This action was brought in the Circuit Court of Princess
Anne County by J. H. vVilliams as Administrator of the
Estate of Sherwood Allison Williams, his son, to recover for
the death of said Sherwood Allison Williams by electrocution,
which occurred on the afternoon of Sunday, the 27th day of
June, 1937~
·
The defendants are Virginia Electric an.d Power Company,
as lessee for a period of ninety-nine yenrs and the oper2* ator of the power line with which *plaintiff's decedent
came in contact, and C. T. Whitehead as the owner and
operator of the sawmill at the location of which the boy was
killed.
It is claimed that his death was due to th~ joi:nt and concurring negligence of both def~ndants,
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At the conclusion of the testimony offered for the plaintiff,
the Trial Court sustained motions by each defendant to strike
the evidence, in this rather novel language:
''This motion to strike the evidence, under the peculiar facts
.and circumstances in this case, without commenting on them
at all, is sustained'' (Tr. of Rec., p. 77).
A verdict and judgment for defendants followed as of
course, and it is to the propriety of this ruling ·that a writ
of error is now_sought against each defendant.
THE FACTS.
-

The facts are not controverted.
About 1920 Princess .Anne Power Company, Incorporated,
constructed a power transmission line through the Southern
end of Princess Anne County over private property with the
permission of the owners of such property. The line consisted
of two strands of uninsulated copper wire attached to poles
planted in the ground, the two strands of wire being approximately twenty feet above the ground at the points where
3* they were affixed to the poles. What voltage •this line
was originally intended to carry is not known.
In 1930 the ,Virginia Electric and Power Company leased
the line for a period of ninety-nine years, and in 1937 it was
transmitting; a current of 2,300 volts over the line which, at
.the point where youn~· vVilliams was killed was in its original
condition and still wholly uninsulated.
This location was on the farm of one "'\¥alter Sawyer, where
the power line ran through a tract of woods, the line being
parallel with and about one hundred and twenty feet from
one of the main hig4ways in the County known as the Morris
Neck Road.
The defendant, C. T. Whitehead, _had purchased the timber
on the Walter· Sa,vyer land, and about the beginning of the
year 1937 he constructed a sawmill in the woods through
which the power line ran. The min· site selected bordered
on the Morris Neck Road, and where the power line passed
through the mill site it was of such appearance as not to
indicate that it 'vas a high tension line or dangerous, and the
sawmill was· constructed at a point in close proximity to and
partially under the wires, the metal stack for the steam boilers
passing very near to the wires.
W. G. Garrington was in charge of the milling operations
for the defendant, Whitehead, and A. L. Simpson was in
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charge of the cutting of timber and the removal of logs to
the mill site.
.
With respect to the wires at the time when the mill was
4* constructed, •Garrington, called as an adverse witness,
says (Tr. of R.ec., p. 42):
'' Q. .A.bout how long. had the mill been there?

"A. About five and a half months, as near as I can figure
it out. We went there a little after Christmas, and this was
done in June. Probably it might have been there six months,
but I don't kno·w.
'' Q. When you first went there, did you see these wires Y
''A. I was there three days before I knew it. Someone spoke
about the wires; I looked up at the wires; I didn't know that
they had any juice in them.
'' Q. Did they look to you as though they were dangerous
'vires?
''A. No, sir, they didn't look dangerous. I just thought
that they ·were telegraph wires, to tell you the truth.
"Q. Did they have the appearance to the usual person of
being high tension or electric current· wires?
''A. No, sir, not at that time they did not.
"Q. Did they ever ehange their appearance, or did you
learn something later?
·
''A. I learned something later.
'' Q. But tl1e appearance of the wires was the same'
"A. Yes, sir."
The ·defendant, C. T. Whitehead, testified as follows on this
subject (Tr. of R.ec., p. 70):
'' Q. Yon are the owner of the mill that was located at this
site near Creeds?
''A. Yes, sir.
5*
*"Q. ~fr. Whitehead, when you established your mill
there, did you kno'v or have any idea that these were high
tension transmission wires passing through there?
"A. No, sir.
'' Q. The stack of the mill itself, when put up, was in close
proximity to the wires, was it not?
"A. Pretty close, yes, sir.
''Q. Was there anything about the' appearance of the wires,
the way that' they were strung and the poles that they were
on, to indicate to a person· who was ignorant of electric
current, that they were dangerous wires 7
''A. I don't think there was.''
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A~ the sawdust accumulated from the cutting of logs intQ

timber and boards of various sizes, such dust was removed
from under the saws by a mechanical conveyor which transported it for, a short distance and deposited it on the ground,
thus commencing the ordinary mill sawdust pile with which
nearly everyone is familiar. The sawdust pile was directly
under the power transmission line. As time passed the sawdust .pile grew in size, the base of the pile increasing in
diameter and the top of the pile increasing in height. As the
pile gre'v the conveyor was lengthened and the uprights sustaining its outer end were increased in height so that its function of depositing sawdust on top of the pile would be uninterrupted. The appearance of the pile occasioned by this
process was that of an inverted cone.
By the latter part of ~{arch, some three months after the
milling operations commenced, the sawdust pile had
6* grown to close proximity to these *unprotected power
transmission wires. In all probability the Virginia Electric and Power Company would not have discovered the
condition of danger which was thereby created, nor be chargeable with notice of such condition, nor 'vould vVllitehead have
had the danger brought home to him save by a rather unusual happening which then occurred. One of v\Thitehead 's
employees· in felling· a tree at some distance from the mill,
dropped the tree across the power line, breaking the line
and cutting off the current. The Virginia Electric and Power
Company sent a man down to repair the break and he observed the condition at the mill site where the wires passed
in close proximity to the top of the 'sawdust pile, and then
advised Garrington in charge of the mill that the line carried 2,300 volts and was dangerous ( Garrington 's Testimony,
'l'r. of &c., p. 43) .
About a week afterwards the Power Company sent men to
. the scene who went up on the sa,vdust pile (which was located
between two poles from which the wires were suspended)
and they pulled the wires a little to one side and attached
them to an oak tree which protruded from the sawdust pile.
The object apparently was to remove the wires from extending
directly over the peak or highest point of the sawdust pile.
The wires we1·e not then insulated in any way, nor was any
sign or warning placed 0111 them by the Power Company or by
Whitehead or his employees. The mill conti:p.ned to operate
and the sawdust pile continued to grow. Testimony on this
phase of the matter is found at pages 43, 44, 45, 46 and 47
of the Transcript of Record as follows :
· ''A. We had a man there, who went on back there to cut

.T. H. Williams, Admr., etc. v. Va. Elec. & Power Co.

5

down some pound poles, and he threw a tree across the
7* wire, •and, after the wire fell across, one of the electric
people sent a man down there right away, and he was
telling ine that the wire had 2,300 on it, and to stay away
from it.
'' Q. He told you to stay away from it 1
''A. Well, he said it was dangerous.
"Q. Was that before this boy was killed?"
''A. Oh, yes, sir. That was in ~larch, to the best of my
memory-some time the latter part of 1\farch.
"Q. At that time the Virginia Electric & Power Company
repaired the wire, did it-in 1\Iarch?
"A. Yes, .sir.
.
"Q. Did it then do anything about raising the wires where
they went over the sawdust pile? .
.
''A. No, not rig·ht then. In a few days, znaybe a week, they
come through there and cut the top out of the oak in the sawdust pile, and pulled it a little out of the way.
'' Q. Who did that 1
"A. The Power Company's truck.
'' Q. Did you know any of the men who worked on it 1
"A. No, sir, I really dicln 't. One of the boys that come
down and fixed the wire, he come down in a truck later on,
I guess a 'veek or more, and he was in the crowd that helped
to :fix the arm.
"Q. How was this truck labeled¥ Did it have any sign
on it?
''A. I never noticed it.
"Q. I understood you to say it was the Virg·inia Electric
& Power Company's truck~
·
.
''A. It was. All I went by was the pole and the men on it,
and they had equiplncnt there to fix it with. .
8*'.
*'' Q. About how long before this boy was electrocuted
was it that they raised the wire up and moved it a little
'vay from the conveyor and put it through this oak tree Y
''A. I guess a month or so.
"Q. You have no accurate recollection of it?
"A. No.
.
"Q. Were you in charge of the mill?
''A. Yes, sir.
'' Q. And you were present when that was done Y
''A. Do you mean when they pulled the wire out? ·
''Q. Yes.
''A. Yes, sir, I was there then. ·
''Q. Did the representatives ·of the Power Company give
you any direction at that time about not increasing the size .
of the sawdust pile?

6

Supreme Court of Appeals of Virginia.

· ''A. No, sir; nothing was said 3;bout it. He told me the
wire was a dangerous wire.
'' Q. That is all that he said, that it was dangerous Y
''A. Yes, sir.
·
'' Q. The mill was going on working, 'vas it¥
''A. The mill was running when they come down and pulled
the wire.
·
"Q. And they could see the sawdust going through the
conveyor and building the pile up?
''A. Yes, sir.
''Q. And you received no direction from them about not
increasing the size of the pile Y
9*
*''A. No, sir ; I heard nothing from anyone about in..
creasing the pile.
'' Q. After they instructed you as to the fact that the wire
was dangerous, did they put any insulation on the wire where
it runs across the top of the sawdust pile?
"A. No, sir.
'' Q. They did not chang·e its condition at all except to move
·
it, as you have described Y
"A. That is all.
'' Q. After that time did the size of the sawdust pile increase?
"A. Yes, sir, it increased all right and got larger ail the
while, of course.
· '' Q. It was not long until it was up to the wire again, was
itt
''A. It never did get up to the wire-right up to the wire.
'' Q. The top of the pile was level with the wire Y
'A';,J
.
' . N o, s1r.
"Q. About what WP~ the distance there?
''A. I would say about three feet.
''By the Court :
'' Q. How far was the wire from the end of the conveyor 1
''A. About four feet, where the boy sat-about three and
a half or four feet from the cross-arm.
'' Q. You are talking about the cross-arm of the conveyor?
"A. Yes, sir.
*By Mr. Ashburn:
"Q. r·understood you to say the representative of the
Power Company told you not to touch the wire?
"A. lie told me that the wire was dangerous. That is the
morning that he went back in the woods there to find· the other
. end of the wire, when he come down to fix it-when he ·first
came.
10*
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. "Q. Did he say anything about not touching it when you
went up to repair the conveyor Y
.
''A. I didn't talk with him. I went around to see what he
was doing, but we didn't have any talk. The mill was running.''
The Power Company failed to notify Whitehead or his
employees to level off the sawdust pile, or not to permit it
to grow until it 'vas again in close proximity to the dangerous
wires. Whitehead appears not even to have notified his own
employees, who were almost daily on the sawdust pile, of
the danger from these wires ..
At a later date, and before the plaintiff's decedent was
electrocuted, the Power Company took some photographs of
conditions at this location (Tr. of Rec., pp. 52 and 53).
Whitehead's woods foreman, A. L. Simpson, lived in a camp
at· the mill site and about two hundred feet from the mill.
He invited a number of relatives and friends to Visit him at
this location on Sunday, the 27th of June, 1937, to take dinner
and spend the day. Among these 'vas Sherwood Allison Williams, who was at the time seventeen years and eight months
of age, and who lived in the City of Norfolk. This young
11 * man had no special knowledge of *electricity or its dangers (Tr. of Rec., p. 66); he had never been at the mill
before; he was not warned about the danger from these electric
wires, as Simpson himself did not know that they 'vere dan~
gerous. After the midday meal he crossed the public road to
a farm house on the opposite side from the mill site, and
spent some time playing croquet with the peopl~ who lived
there. Tiring of this he crossed over to the mill site, climbed
up on the sawdust pile and sat down on one end of the
cross-arm which supported the outer end of the sawdust
conveyor.
While Williams was climbing up the sawdust pile and while
he was sitting on the cross-arm, h~ was in plain view of another of Whitehead's employees, Sam Edwards, who was
sitting on the fence to the mule pen (Tr. of Rec., pp. 19· and
20).
By that tin1e the operation of the mill had increased the
sawdust pile in size to a point where the power trans1p.ission
wires as pulled to one side by the employees of the Power
Company, were again in close proximity to the side of the
sawdust pile near the top, and to the cross-arm which supported the outer end of the conveyor. Plaintiff's witness,
~T. F. Ewell, placed the distance at from three to four feet
(Tr. of Rec., pp. 10 and 11); Whitehead's employee, Simpson,
called as an adverse witness,· placed the distance at three
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or four feet (Tr. of Rec., p. 29); \Vhitehead 's employee,
Garrington, placed ·the distance at three and one-half feet
(Tr. of Rec., bottom page 48, top page 49). Plaintiff's witness, V. J. I\iurphy, placed the distance at two and onehalf or three feet (Tr. of Rec., pp. 63 and 64).
12*
*While sitting on the cross-arm which supported the
conveyor, the back of young vVilliams' right hand came
in contact with one of the power lines and he was instantly
killed (Tr. of Rec., p. 62).

ARGUlVlENT AND CITATION OF AUTHORITIES.
We are wholly unable to understand the basis for the ruling
by the Trial Court, and certainly are not aided by what the
Court said on the subject. It has been repeatedly held in
this State that a n1otion to stlike, n1'adc at the conclusion
of testimony for the plaintiff, should not be sustained unl~ss
it is very plain that the court would be compelled to set
aside a verdict for the plaintiff upon a consideration of the testimony strictly as upon a demurrer·· to the evidence. Jones
v. Hoobury, 158 Va. 842; Jen·ell v. Norfolk d Ports. Belt Line
R. Co., 162 Va. 450.
.
Certainly upon consideration of the testimony here presented as upon den1urrer thereto such demurrer would necessarily be overruled.
The defendant, Power Company, engaged in the development and distribution of electricity, is charged with the duty
of exercising a high degree of care-a care commensurate with
the danger of the instrun1entality-and if its failure to exercise such care results in injury to persons or property a ~!\1
_ljal?iJ!ty. follow_~. Quo ad the plaintiff's decedent, the de!endant, Whitehead, is perhaps not chargeable with as high a
degree of care as is the defendant, Power Company, but
13* he must nevertheless use ordinary care not to create or
*allo'v to continue a condition of danger from which this
boy's. death is a natural and probable consequence. We freely
concede that if the Po·wer Company had not had notice of the
creation of the sawdust pile and the condition of danger
which arose from its gro,vth to proximity to the transmission
line, and had the defendant, Whitehead, not had notice, or been
chargeable with notice of the fact that the wires carried a
strong current of electricity, then in all probability neither
would have been liable for the result which occurred. Ho,vever, the defendant Power Company discovered the condition
which had been created and notified the employee in charge
of defendant, Whitehead's, operation that such condition was
dangerous, yet the Power Company on its part did nothing
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to remedy the condition, either by 'insulation of the wires
at that point, by posting of any warning sign on the wires
or at the location, or by instructions to Whitehead not to
increase the size of the sawdust pile. On the very day when
the wires were pulled slightly to one side from the peak of
the sawdust pile, the n1ill was in operation and the sawdust
pile was growing·, and it was perfectly apparent to a person
of even average intelligence that by the continuance of this
operation the pile 'vould soon increase in size to a point where
the ·sawdust ·would again be in close proximity to the wires
as pulled aside from the peak of the pile. The Power Company knew that people went on the sawdust pile almost daily;
that it was necessary to go on the pile to keep the conveyor
in operation; that the sawdust pile 'vas in close proximity
to the public road; that the mill site was open and that people
'vere liable to go up on the pile where they could come in
14* contact with the wires at any time. *On his part, the
defendant, 'Vhitehead, had the danger, created by a combination of the unprotected wires and the growth of the sawdust pile, brought home to him by notice to his ~Iill Superintendent from the Power. Company, and yet he neither demanded that the Power Company insulate the wires, nor did
he insulate them himself, nor did he post any warning sign,
nor did he even instruct liis employees as to the danger, nor
instruct them to prevent persons from going up on the sawdust pile. He did not reduce the size of the pile nor change
its location, nor give orders that it was not to increase in
size, but with notice that persons might come in contact with
the wires at any time he continued his operations uninterrupted until the sawdust pile was again brought in close
proximity to the wires. We submit that this is the plainest
sort of negligence on the part of both defendants.
Under the circun1stances here presented tlw authorities are
uniform in holding that the plaintiff is entitled to recover.
The Circuit Court of Appeals for the FourY,h Circuit has
. recently had a similar situation presented to it in 81nith v.
Appalachia-n Elec. Power Co., (1935) 74 Feel. (2c1) 647. In
that case it was held:
·
"Power Company' maintaining wires on private property
must exercise care commensurate with danger when other
occupants, normally and rightfully using premises, erect
structures near wires, if persons rightfully in, on, or about
such structures for 'vork, business, or pleasure are endangered, and company knows or should know, of danger; and
foresight to be employed may depend on voltage involved.''
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This decision is almost on all-fours with our question.
There the* .Appalachian Electr·ic Power Company maintained a power trans1nission line in l{ana.wha County,
West Virginia, carrying 2,300 volts, which ran across the
4-II Fair grounds. During the Fair a Ferris Wheel had
been constructed at a point extremely close to a pole of the
defendant. power company, and on this pole a wire connecting
the main transmission line with a transformer on the pole
~an from one cross-arn1 to another about five feet below,
and at the time of the aceident about eighteen inches of this
vertical wire was covered only by ordinary weather insulation,
insufficient to prevent transmission of current to grounded
· conductors coming in contact therewith. The Power Company beca1ne aware of the proximity of the Ferris Wheel
to its transmission line and proceeded to cover most of the
wire within reach of passengers on the Ferris Wheel with
a heavy rubber hose, but the eighteen inches above mentioned
was left bare. The day after the Fair ended the Ferris
Wheel was being clisinantled, and in taki.ng down the cable
which operated on the drum of the wheel, it became lodged
on the lower cross-ann of the Power Company's pole in contact 'vith the unprotected wire at that point. Plaintiff, who
was a foreman in charge of dismantling the Ferris Wheel
and who· had hold of the cable, was at once stunned. On
this evidence the District Judge directed a verdict for the
defendant, but the decision 'Yas reversed on appeal. Extracts frmn the opinion by Circuit Judge Soper are so pertinent as to justify their quotation at length in this petition.
On page 649 it is said :
15*

''The position taken by the defendant is, in brief, that
the 2,300 volt wire was entirely safe, though protected only
by ordinary weather insulation, when it was originally
16" installed; that the dangerous situation, if any, was caused
*wholly by the subsequent erection of the ferris 'vheel
near the wire; and that defendant was under no duty to
remedy that situation, caused by the plaintiff himself or
his employer. A number of circumstances bearing upon the
issue of negligence may now be reviewed in the light of this
contention.
"The ferris wheels bad been set up in the same location
for at least four years prior to 1933, but, in previous years
the· wire running to the same pole had carried only 110 to 220
volts. The lighting had been unsatisfactory during this
period, and on con1plaint of the Fair Association, higher voltage was put in at various points. The new wire on the pole
where the accident occurred was installed on the same day
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when the ferris wheel arrived on the grounds. The other
ferris wheel which had been referred to was then being
erected at a distance of about 25 feet from the pole. According to evidence on behalf of the plaintiff, part of the wheel
here involved was brought to the fair grounds, and the base
of it was laid out on the intended location, at a time when
some of the defendant's employees were still at the pole, completing work on the transformer. And the men in charge of
installing the new wire concededly became aware of the danger. within a day or so after the ferris wheel was erected.
At this time neither the 'vire coming on to the pole, nor the
vertical wire between the cross arms, was protected by more
than weather insulation, and it would have been possible for
passengers on the wheel to reach out and touch either of the
wires with their hands. When they saw this perilous situ·
ation, the defendant's employeeg told 1\:l<'Ooy, the superintendent, that the wire was dangerous and according to their
evidence, instructed him to move the wheel farther away
from the pole. ::McCoy refused, either because it was too
much trouble or because, as he testified, there was no space
available. Defendant's employees then proceeded to cover
most of the wire within reach of passengers with heavy rubber hose. They put on all the hose that they had, and informed McCoy that it was then safe to operate the -wheel,
having in mind the safety of passengers. But the 18 inches
of wire above the lower cross-arm was not covered, as has been
indicated, and there was evidence that passeng·ers could have
reached it with their hands in passing by. * * *'
"Weather insulation, which is a coverh1g of triple braided
cotton treated with asphaltum, is ordinarily used and is safe
for hig·h voltage wires that are placed out of reach; but
17'~ it is unsafe when there is danger of contact. ""Defendant's n1en clearly recognized that fact, but they apparently gave no thought except to the safety of p~ssengers
riding on the wheel. It would hnve been possible at small,
cost either to change the wires so that the neutral wire
would be on the side near the ferris whe(?l and the primary
wire on the other, or to have boxed the primary wire between the cross-arms with boards; but in any event, sufficient protection would have been afforded had all dangerous
portions of the 'vire been covered with rubber hose. And,
even in the absence of s~tch protection, the danger to persons
working on the wheel would ha've been tna.terially lessm~ed
had a sign been posted to warn them of the voltage carried
7Jy the ~vi.re; but thast p·reC'Q!Ution wa.s never taken. (Itali!cs
ours.)
"Defendant, as has been stated, relies npon the fact that
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the maintenance of wires without insulation is customary and
proper when such 'vires are placed on high poles, out of
reach so far as ordinary human activities are concerned;
* * • And it is insisted that, since defendant had no duty
to act, it cannot be held to have assumed an additional duty,
either because its einployees gave smne :warning of the danger and the warning was not heeded, or because affirmative
action was taken for the protection of passeng~rs, by insulating all bu,t a small. portion of the wire with rubber
hose. Finally, it is said that, even if a duty did rest upon
the defendant, the hose insulation which it inHtalled sufficiently
provided against all dangers which could rt"\asonably be foreseen; in short, that the dismantling of the ·wheel in the manner described could not reasonably be anticipated.
''The contention -rnost forcefully urged by the defendant,.
namely, that it owttd no duty of care to cn1ployees wo1·king
in and about the wheel, although well aware of the danger,.
does not meet with our assent. • * *' And the argument rests,.
in final analysis, upon an assumption that defendant acquired
some prior right, by virtue of its prior occupation of the
premises, which entitled it to say that the danger caused by
the proximity of the ferris wheel to its wire was brought
about solely by the negligence of the proprietor of the wh~el,.
and that defendant \Vas imn1une from duty. We Imo,v of no
principle of law which entitles the owner and operator of dangerous electric wires, merely by virtue of prior occupation, to·
insist that it may continue to maintain its wires in the same
condition as if remote from human activity and threatening
harm to no one, regardless of changes in the premises
18* made by subsequent •rightful occupants. On the conh·ary, the same contention that defendant now makes
. has been rejected by the courts in a number of decided cases.
"In Speich v. International Ry. Co., 219 App. Div. 620,
622, 623, 221 N. Y. S. 66, ·plaintiff was injured by contact
with defendant's defectively insulated feed wire while engaged in ascending a telephone pole of his employer., which
had been placed within four inches of defendant's wires at a
time subsequent to installation. The court reversed a judgment of compulsory non-suit, 'vhich had been granted on the
ground that defendant owed no duty, saying, in an opinion
by Presiding Justice Hubbs (219 App. Div. at page 622, 221
N. Y. S. 66, 68): 'The fact that the pole was erected by the
t'elephone company subsequent to the placing of the feed wire
by the defendant did not relieve the defendant from the duty
of exercising reasonable care to avoid injury to persons who
might. conic into proximity to its wire at a place ~vhere such
persons had a legal right to be. The fact that the feed wire,
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when erected, was not close to the pole and was properly insulated, does not establish a lack of negligence on the part
of the defendal}t as a matter of law. It was bound to use
reasonable care under the circuntStanoes to keep the wi1·e
reas.onably safe by constant oversight, in.~pection, repair and
replacement if necessary. * * * The fact that the telephone
company might have been negligent in erecting the pole so
close to the defendant's feed wire does not relieve the defend-·
ant from liability for its negligence. It is liable for the direct
result of its own negligence, eYen though the telephone company's negligent act concurred in causing the plaintiff's injury. Sweet v. Plerkins, 196 N.Y. 482, 90 N. E. 50; Hamcock
v. Steber, 208 App. Div. 455, 204 N. Y. S. 258.' '' (Italics
ours.)
The Court then cites a number of additional cases, and
follows these with this language:
'' vVe are in accord with the rule applied in these decisions,
and are thus of opinion that an electric power company, maintaining its wires ou private property, is bound to exercise due
care when other occupants, in normal and rightful use of the
premises erect structures in proximity to its lines, in the
event that persons rightfully in, on, or about such struc19• tures for work, business, or *pleasure, are thereby placed
in a situation of danger, .and the company knows, or with
reasonable diligence ought to know, of the danger. * ~ *
"For the purposes of this case, it will suffice, ho,veYer, to
state the oft repeated rule that one who sets in motion so
destructive a force is bound to exercise a degree of care commensurate with the danger involvec1, at places where others
have the right to be, for work, business, or pleasure, if injury to such persons is reasonably to be apprehended."
vVhile no Virginia cases are cited in this decision, the rule
there laid down has long been established in this State. As
far back as City of Danville v. Thornton, (1910) 110 Va. 541,
it was squarely held:
"It is the duty of a company maintaining wires carrying
a high voltage of electricity to keep them perfectly insulated
at places where others have the right to go for work, business or pleasure, and to exercise the utmost care to keep
them safe at such places ; and the fact that it is expensive or
inconvenient to so insulate them is immaterial. The relation
of master and servant need not exist between the company
and the party. ''
1
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In this case the Court says that it is a mistalten view of
the law to suppose that the action is dependent upon the
existence of the relation of master and servant between the
defendant and the plaintiff, or indeed tha.t any contractual relation between the parties is essential to the maintenance of
the action (page 549). Joyce on Electric Law, Sec. 445, is
cited by the Court, and it is further expressly held that a
person who touches an electric ivire, ft·o'Jn which the insu.lation
is worn off, if he does it in ignorance of the nat'ltre and condition of the wire is not negligent (Par. 2 of the syllabus and
page 550).
20*
*In the later case of A11palachian Po'luer Co. v. Hale,
(1922) 133 Va. 416, the rule is again repeated and approved (Par. 6 of the syllabus and page 425). In that case
·plaintiff's decedent was killed by contact with a power transmission line which had been allowed to sag at a point where
it crossed private property. Hale 'vas a farm laborer employed on the property. The Court further ·held that:
"Plaintiff 'viii not be held to have been guilty of contributory negligence if it appears that he had no knowledge
of the danger or opportunity by the exercise of reasonable
diligence to acquire such knowledge, and conversely he will
be deemed to have been guilty if it is shown that he knew
of the peril, and 1night have avoided it by the exercise of
ordinary care. This element of knowledge, it should be noted,
is the foundation of the maxin1, volenti non fit inj'ltria."
~Par. 13 of the syllabus.)
· In the opinion the Court says (page 422) :
''The fallen wire was in ~Irs. Horn's pasture field, where
her cattle and horses were kept, near her house, but the
lineman failed to give notice thereof to her or her employees,
either in person or by hanging a danger signal on the sagging
lines. * * * It was reasonably to be expected, if a high power
wire were left near the ground in a pasture where people
and animals might come in contact with it, that injury might
naturally and probably result therefrom."
In Jeffress v. Va. Ry. & Po'wcr Company, (1920) 127 Va.
694, action was brought for the destruction of a dwelling
house by :fire, allegedly caused by the negligence of the Power
Company in failing to properly maintain its transmission line.
The Court held :
''Persons engaged in the development and distribution of
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ele~tricity are charged with the duty of exercising a
21 * high degree of care-a care commensurate with *'the
danger of the instrumentality-and if their failure to
exercise such care r~sults in injury to persons or property,
a legal liability follows." (Paragraph 6 of the sylla~us.)

In discussing the situation presented by the evidence, the
Court said at page 701 :
"The primary line carried 2,300 volts of electricity, a current altogether too heavy for use in a residence, and dangerous to both life and property."
And at page 715 :
''The question is one of top .much public importance, affects
too many lives and too much property, and the opportunity
and ability to know and guard against the danger are too
clearly and peculiarly with the persons producing and furnishing electricity, to adtnit of any mincing of words in laying
down the rule of duty which should regulate the business.''
And at page 725:
''Persons engaged in the development and distribution of
electricity owe to their employees the duty of exercising ordinary care to furnish then1 reasonably safe surroundings, materials and appliances; and to their customers and all others
~vho for business or pleas~tre have the ri_qht to be in reach of
the c~trrent the duty of exercising ordinary care to avail
themselves of the best materials, and the best mechanicl!-1
contrivances and inventions which are in practical use, to
prevent personal or property injuries to such customers a;nd
such other perso1zs." (Italics ours.)
In Appalachia!J~ Po'Wet· Co. v. Mitchell's Administratrix,
(1926) 145 Va. 409, the Court held that the transmission
of 2,300 volts of electricity over an uninsulated wire was
primary negligence. There plaintiff's decedent was electrocuted throug·h coming into contact with a guy wire attached
to a power line crossing the field of the Christiansburg
22* Industrial Institute, *which transmission line was used
to supply electricity to a pump-house used by the institute. Plaintiff was Farm Manager for the institute, but
l1ad no relation to the po,ver line or the pump-house. The
Power Company contended that plaintiff's decedent was ex-
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posed to the charged wire throug·h the negligence of the institute, but the Court said, page 419:
''Even if the Company had succeeded in showing that the
negligence of the institute was more culpable than its own
negligence, this, as has been indicated, could not change
the result. ·The tran~:?mission of 2,300 volts of electricity,
under these circumstances, without standard equipment, or
ordinary care, to protect from such an injury as this, was
its proximate cause and constitutes actionable negligence imputable 'to the transmitting company."
The case of Blackwell, Administratrix, v. H ~tb F'f-t·rniture
Corpot·ation, (1934) 163 Va. 621, is of interest as affecting
the negligence of the defendant, Whitehead. There the Virginia Public Service Company had constructed and main- .
tained a 2,300 volt electric line, consisting of two insulated
wires strung on cross-arms affiXed to poles along the public
road. The Hub Furniture Company sold a radio to some
people named Furr, 'vho lived on this road, and put up an
aerial 'vhich extended over the po\ver company's transmission lines, and near to the lines. When the Furrs prepared
· to move from this residence they requested plaintiff's decedent, one Blackwell, who worked as a farm laborer on an
adjoining farm, to remove their aerial. In removing the
aerial Blackwell let it drop down so that it fell upon the
2,300 volt wire. Blackwell was killed. It was held that the
·Hub Furniture Company was negligent in placing the aerial
in proximity to the power transmission line, and was
23~ chargeable with notice that" in removing the aei·ial it
might •come in contact with the transmission line to the
detriment of third parties. The Court further held that
Blackwell could not be charged 'vith contributory negligence
in the absence of specific knowledge on his part of the danger he incurred in allowing the aerial to fall over the transmission line in removing ,it.
THE STATUS OF PLAINTIFF'S DECEDENT.
In the instant case both defendants in their motions to
strike the evidence contended that plaintiff's decedent was a
trespasser on the premises where he came to his death. We
submit that the evidence shows that he was not a trespasser,
but was an invitee. Certainly, he was a person whose status
brought him within the protection of the rule as laid down
by this court, namely, that the duty of the Power Company
and the. person in charge of the premises was to use care
and prudence commensurate with the risk involved in places
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where others may have the right to go, either for work, business or pleasure. Plaintiff's decedent was invited to these
premises; he had the· right to go there ; it was not unnatural
that he should clin1b up· on the sawdust pile and sit do\vn; there
was nothing there present to warn him of any danger 'in so
doing; he had not been forbidden to do so or ·warned of
the danger of so doing. The defendant, Whitehead, knew (or ·
is chargeable with notice which his ~[ill Superintendent Garringion actually had) that his wood's foreman expected to
invite company to the premises to spend Sunday. No ob24* jection was made to *such persons coming on the
premises and no directions were given to confine them
to any part of the premises. Even if the plaintiff's decedent
was a trespasser quo ad the defendant, Whitehead, this fact
would not avail the Power Company, as was held in Lynchb'ttrg Telephone Co. v. Booker, 103 Va. 594, a case which has
been extensively followed in other states.
In a Note in 14 A. L. R. 1023, entitled, "Liability of One
l\1:aintaining High Tension Electric Wires Over P1ivate Property of Another for Injuries Thereby Inflicted", under the
sub-heading entitled, ''Effect of Fact That Injured Person
Was a Trespasser" (page 1038), it is said:
''The question \vhether or not the power company can take
advantage of the fact that the injured person was a trespasser on the property where he was injured has caused the
courts some trouble, and the decided cases are quite evenly·
divided upon it. On the one side it may be said that one
maintaining an instrun1ent so insidiously deadly as an un.insulated high tension power line, in a place where people
may be expected to be imperiled by it, ought not to be_ permitted to escape liability for injury actually done by the
fact that the injured person was a. trespasser or 1nere licensee
so far as the property owner was concerned. Its negligent act
has worked the mischief, and the mere relation of the injured person to the property owner is a matter which it should
not be permitted to inquire into. The following cases seem
to take that view of the question:''
Citing cases from the United States Courts, California,
Connecticut, Illinois, Iowa, New Jersey, New York and Virginia (Ly·nchbu1·,q TelephO'Ite Con~tJany v. Booker, supra, being·
cited from this State). The cases to the contrary are grouped
in said Note, beginning at page 1040, ancl as to these it is to
be noted that in each instance the holding has been in25* drlced either by the fact (a) that the *power company
had no actual knowledge ofI the dangerous condition

1 •
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which existed, or (b) that the injured party had wilfully violated a notice not to trespass on the premises.
A later Note is found in 56 A. L. R., beginning at page 1021,
where, under the same sub-heading on page 1030, it ·is said:
"The doctrine that a power c01npany or person maintaining wires over another's land cannot take advantage of the
fact that the injured person was a trespasser on the property
where he was injured has gained additional support from a
considerable number of recent decisions in addition to those
cited in the previous annota tiou-sorne of which it will be
noted, are in jurisdictions which had theretofore not passed
upon this troublesOlne question; and these accessions, perhaps, give that doctrine the weight of authority, although,
as stated in the earlier annotation, the cases were then quite
evenly divided upon it.''
In the later note cases arc cited from .Alabama, Idaho,
Illinois, Indiana, Iowa, ~fissouri, New Ilampshire, North Carolina, Oregon, Pennsylvania, Vermont and vVest Virginia.
The Note in 56 A. L. R. is appended to~ the reported case of
Humphrey v. Ttoin State Gas (/; E. Co., 100 Vt. 414, 139 .Atl.
440, 56 A. L. R. 1011. There the plaintiff was hunting on
premises owned by another, without the pern1ission of the
owner. The power transn1ission line crossed these premises
and a live feed wire had sagged on to a 'vire fence, charging
· the fence ·with a deadly current of electricity. As the plaintiff atten1ptecl to cross this fence he was severely injured
26"' by the electric current with which it had become
*charged. In the trial court a motion for a directed
verdict for the defendant was sustained. On appeal this ruling
was reversed, the Court saying (page 1015) :
''The parties disagree as to the plaintiff's standing while
he was on the Th01nas land; the plaintiff says he was there
by an implied license; the defendant says he was a trespasser.
We do not stop to consider this question. He 'vas not an invitee, and for the purposes of this discussion we will assume
that he was a trespasser. Being such, he could recover nothing from Thomas for injuries resulting from the c<;>ndition of
the premises, though these existed through the latter's carelessness. This result follows from the fact that Thomas owed
him no duty to keep the premises safe for his unlawful use.
The defendant takes the position that, so far as the plaintiff's
rights go, it stands in Thomas' position and can make the same
defense that he could; that it owed the plaintiff no duty,
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and consequently any negligence proved against it is not
actionable so far as the plaintiff can assert. Many cases
sustaining this doctrine are to be found in the books. They ,
are carefully collected and analyzed in the defendant's brief.
Indeed, some say that the weight of authority is in favor of
the rule contended for. I-Iowever, upon careful consideration,
. we are unwilling to follo,v them. Traced to its source, the
rule exempting a landowner from liability to a trespasse~
injured through the condition of the premises is found to have
originated in an over-zealous desire to safeguard the right of
ownership as it was regarded under a system of landed estates,
long since abandoned, uneler which the law ascribed a peculiar
sanctity to rights therein. * * * Happily, in these more neighborly times, trespasses, merely technical in character are
usually overlooked or excused, unless accompanied with some
claim of right. The object of the law being to safeguard
and protect the various rights in land, it is obviously going
quite far enough to limit the immunity to the one whose rights
have been invaded. Nor does logic or justice i~equire more.
''A trespass is an injury to the possession; and, as it is
only he whose possession is disturbed who can sue therefor,
so it should be that he, alone, could assert the unlawful invasion when suit is brought by an injured trespasser.
27''/; One should not be allowed to 'defend an *indefensible
act' by showing that the party injured was engaged in
doing something which, as to a third person was unlawful.''
A great many authorities to the same effect are collected
in this case, and we submit that the decision is sound on
reason and principle.
In the instant case we submit that the plaintiff's decedent
was an invitee and not a trespasser as to the defendant, Whitehead, but even if technically or actually a trespasser, this
fact cannot avail the defendant Virginia Electric and Power
Company.
CONCLUSION.
In conclusion, 've reiterate that the testimony introduced for
the plaintiff made out a case of joint negligence against both
defendants, and disclosed no contributory negligence as a matter of law by plaintiff's decedent; that a verdict for the plaintiff against both defendants based thereon, could not have
been set aside by the Court as to either; that the action of
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the trial court in striking out the evidence was plainly erroneous, and that its judgment should be reversed and the cause
remanded for a ne'v trial, with the definite declaration that
if the testimony for the plaintiff is the same upon a retrial
and that if such testimony is not overcome by evidence introduced by the defendants, or other facts and circumstances,
a. verdict for the plaintiff, if rendered by the jury against both
defendants, or either of them, must be allowed to stand.
28*
*An opportunity for oral argummit on this application
for a writ of error is request~d. If the writ is granted
this petition will be adopted as the opening brief .for plaintiff in error. A copy thereof has been 'delivered to counsel
.for each defendant on this the 15th day of August, 1938.
Respectfully submitted,
BROUDY AND BROUDY,
W. R. ASHBURN,
Counsel for Petitioner.
We acknowledge receipt of a copy of the foregoing petition
for appeal this 15th day of August, 1938~

F. E. KELLA~I and
RICIIARD B. IillLLAM,
Counsel for C. T. Whitehead.
LEIGH D. WILLIAMS,
Counsel for Virginia Electric & Power Co.
29•
*I, W. R. Ashburn, an attorney practicing in the
.
Supreme Court of .Appeals of Virginia, do hereby certify that, in my opinion, it is proper that the judgment complained of in the foregoing petition should be reviewed and
reversed by this Court.

W. R. ASHBURN.
Received August 16, 19:38.

M. B. WATTS.

October 4, 1938. Writ of error awarded by the court. No
bond.
M. B. W.
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RECORD
VIRGINIA:
Pleas before the Circuit Court of the County of Princess
Anne, at the Courthouse thereof, on the 18th day of April,
1938.
Be It Remernbered, that heretofore, to-wit: on the 21st
day of January, 193B, came the plaintiff J. H. Williams, Administrator of the Estate of Sherwood Allison vVilliams, de~
ceased, and filed his Notice of :Niotion against Virginia Electric & Power Cmnpany, a corporation, and C. T. Whitehead,
defendants in the ':v.ords and figures following, to-wit:

J. H. Williams, Administrator of the Estate of Sherwood
Allison Williams, deceased,· Plaintiff,
. v.
Virginia Electric & Power Company, a corporation, and C.
T. \Vhitehead, Defendants.
NOTICE OF 1IOTI·ON.
To : Virginia Electric & Power Company, a corporation, and
C. T. Whitehead;, defendants:
TAICE NOTICE, that on the 7th day of February, 1938, at
ten o'clock A. l\L, the undersigned plaintiff will move the said
Circuit Court of Princess Anne County, Virg·inia, for judg··
utent against you and each of you, the above-named defendants, in the sum of Ten Thousand ($10,000.00) "Dollars, for
this, to-wit:
That heretofore, to-wit, on the 27th day of June, 1937, and
prior thereto, the said defendant, C. T. Whitehead, owned,
operated and controlled a saw-mill at, or near Creeds, in
Princess Anne County, Virginia, and in the operation of said
sa,v-mill, the said defendant negligently caused and permitted to accumulate, a large pile of sawdust in and upon his
premises, in close proximity to an electric wire charged with
and transmitting electricity of high and dangerou~
page 2 r voltage, constructed by the said defendant, Virginia
Electric & Power Company; and the said defendant,
Virginia Electric & Power Company, then and there, negligently maintained said electric wire in close proximity to
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said sawdust pile, in such manner as to render the premises
dangerous and unsafe to persons lawfully using the same, and
by virtue of the joint and concurring negligence of said defendants, a nuisance was thereby created upon said premises.
The undersigned further alleges that heretofore, to-wit, on
the 27th day of June, 1937, and prior thereto, you, and each
of you, negligently caused to be exposed in and upon the
premises of the said defendant, C. T. Whitehead, an electric
wire charg·ed with and transmitting electric current, as aforesaid; said wire being owned by you and each of you, and negligently erected, constructed, set up, and maintained by you
and each of you in and upon the premises aforesaid, in such
a manner and position as to be a source of danger to any
person lawfully in or upon said premises.
The undersigned further alleges that you and each of you,
negligently constructed, set up, and maintained said electric
wire, charged with electricity as aforesaid, contrary to, and
in violation of law.
It is further alleged that you and each of you negligently
failed to exercise the proper degree of care and caution for
the safety of plaintiff's decedent from contact with said electric wire, which the undersigned avers constituted a danger-.
ous instrumentality.
It is· further alleged that you and each of .you had notice
and knowledge of the dangerous condition and nuisance existing and brought about by the manner in which the said
wire was being used and rnaintained on the premises afore.
said, on the 27th day of June, 1937, prior thereto,
page 3 ~ and negligently permitted said condition to exist.
It is further alleged that said electric wire was
negligently set up and maintained on the premises aforesaid
by you and each of you, in a position of danger without
proper insulation.
And it is further alleged that plaintiff's decedent was, on
the said 27th day of ~Tune, 1.937, an invitee upon the said premises, and then and there came in contact with said electric
wire, and as a direct and proximate result of your negligence
and of the nuisance created and maintained by you as aforesaid, the plaintiff's decedent was fatally injured and died
from the effects of said injurie~ the same day, to-wit: June
27, 1937 .
. Wberefore, the undersigned plaintiff says that damages
have been sustained to the amount of Ten Thousand ($10,000.00) Dollars and that by virtue of the statute for such
cases 1nade and provided, he hath the right to recover the
said amount; and the undersigned plaintiff further alleges
that this action is brought 'vithin one year from the date of
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the acts of negligence heretofore alleged, and within one
year of the death of the said decedent.
Respectfully,

J. H. WILLIAl\IS,
Administrator of the Estate of Sherwood
Allison Williams, Deceased.
By WILLARD R. ASHBURN, Counsel.
and
BROUDY & BROUDY, · Co1msel.
And the return of the Sheriff of Princess Anne County,
Virginia, on the foregoing notice of motion .is as follows:
Executed in the County of Princess Anne, Va., this the 20
day of Jan., 1938, by serving a copy hereof on S. B. Poteate,
Agent for the Defendant, Virginia Electric & Power Co. &
C. T. Whitehead IN PERSON.
GEO. W. HALSTEAD,
Deputy Sheriff of the County of Princess Anne, Va.
page 4
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And at another day, to-wit: ··On the 1st day of
March, 1938, the following order was entered:

This day cmne the plaintiff by his attorneys, and the defendant Virginia Electric and Power Company, a corporation,
appeared by vVilliams, Loyall and Taylor, its attorneys, and
pleaded the general igsue, and the defendant C.· T. Whitehead, appeared by F. E. l(ellam and Richard B. l{ellam, his
attorneys, and pleaded the general issue, to whi~h the plaintiff replied generally and upon which plea issue is joined, and
on motion of the defendant C. T. vVhitehead, by his attor. .
neys, leave is given hin1 to file special pleas within ten days
from the date hereof.
And on the same day, the defendant, Virginia Electric and
Power Co1npany, filed the following plea~' of general issue:
PLE-~

OF GENERAL ISSUE.

And the said clAfendant, by their attorney, come and say
that they are not guilty of the premises in this action laid
to their charge in manner and form, as the plaintiff hath
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thereof com.plained. And of this the said defendants put
themselves upon the country.
\VILLIAMS, LOYALL & TAYLOR,
p. d.
LEIGH D. vVILLIA.l\18, Attorney.

And at another day, to,.wit: On the 18th day of April, 1938,
the following grounds of defense was filed by the defendant
0. T. vVhitehead:
This defendant, C. T. vVhitehead, for his grounds of defense in this case, among· other things will rely upon the following:
1. Any and all rna tters provable under the general issue.
2. That the proxhnute cause of the accident and death of
plaintiff's decedent was the negligence of plaintiff's decedent.
3. That this defendant was guilty of no neglipage 5 ~ gence whirh either caused, contributed to or concurred in producing the accident and death of plaintiff's decedent.
4. That in so far as this defendant is concerned plaintiff's
decedent was a trespasser upon his property, or at the greatest a bare licensee.
5. That if this defendant was guilty of any negligence prior
to the collision in which this plaintiff's decedent was injured
and killed, yet, nevertheless, said accident and death was
proximately caused by the intervening negligence of one or
more third parties.
6. Without in any way admitting negligence, this defendant says that even if he was negligent in any particular, still
the plaintiff is not entitled to recover of him in this action
because of the contributory neglig·ence of plaintiff's decedent,
namely:
(a) That plaintiff's decedent failed to use ordinary care
for his own protection and safety; he failed to keep a P.roper
lookout; he failed to use his own faculties for his protection
and care.
(b) That plaintiff's decedent was in a place where he had
no ·right to be; that if he had any right, upon entering, he
assumed all the risks.
· (c) That plaintiff's decedent knew, or by the exercise of
ordinary care should have known that the wire in question
was dang·erous.

.T. H. Williams. A.dmr .• etc. v. Va. Elec. & Power Co.

2S

(d) That plaintiff's decedent voluntarily placed himself
in a position of danger.
7. And other matters to be· shown at the trial of this case.

F. E. KELLAM and
RICHARD B. l{ELLAM,
p. d.

And on the same day, to-wit: The 18th day of April, 1938,
the following order was entered:
page 6 }

This day came again the parties by their attorneys, and thereupon came a panel of nine persons.
duly qualified in all respects to serve as jurors, from which
panel the plaintiff and defendants each struck one, and the
remaining seven constituted the jury for the trial of the case,
to-wit: William H. Hayman, Sr., Richard R. C. Bond, Titus
B. Sawyer, Olion E. Frost, Henry T. Dyer, Claude Benton
and Joseph Belanga, who having been selected tried and
sworn the truth of and upon the premises to speak, and having heard the plaintiff's evidence, the defendants Virginia
Electric and Power Company ~nd C. T. Whitehead moved
to strike the plaintiff's evidence, which motions the Court
sustained, and thereupon the Court instructed the jury that
there is no evidence adduced for the plaintiff on which a
verdict may be based ·for the· plaintiff, and whereupon the
jury returned a verdict as follows, to-wit: "We the jury
find for the Defendants."
·
vVhereupon, it is considered by the Court that the plaintiff
take nothing by his suit, but for his false· clamor be in mercy,
etc., and that the defendants go without day, and recover
against the said plaintiff their costs herein expended. To
'vbich the plaintiff by counsel excepted.
page 7
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In the Circuit Court of Princess Anne County,
Virginia.

•J. H. Williams, Administrator of Sherwood Allison

William~,

v.

Virginia Electric & ·Power Company and C. T. Whitehead.
RECORD .
.Stenographi.c report of all the testimony, together with all
the motions, objections and exceptions on the part of the
respective parties, the action of the court in respect thereto,
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Dr. R. I: L. Hancock.
and all other incidents of the trial of the case of J. H. Willianls, Administrator of Sherwood Allison Williams, v. Virginia Electric & Power Company and C. T. Whitehead, tried
in the Circuit Court of Princess Anne County, Virginia, April
18, 1H38, before Hnn. B. D. White, Judg-e of the 28th Judicial Circuit, and jury, in the Circuit Court of Princess Anne
County, Virginia.
Present: Jv.[essrR. Broudy & Broudy (1Vfr. J. L. Broudy)
and W. R. Ashburn, for the plaintiff. 1\{essrs. Williams,
Loyall & Taylor (1\fr. L. D. Williams) for Virginia Electric
& Power Company. :Niessrs. Kellam & Kellam for the defendant C. T. Whitehead.
page 8 ~

Note : The jury was selected and sworn; all witnesses called and sworn.

·Opening statements were made by 1\!Ir. Ashburn, on behalf
of the plaintiff; by Mr. Williams on behalf of the Virginia
Electric & Power Cmnpany, and by 1\{r. F. E. 1\::ellam on behalf of C. T. "\Vhitchead.
l\1r. Ashburn: lf ~~our I-Ionor please, we wish to introduce
in evidence the certificate of qualification of J. H. Williams,
as Administrator of the estate of Sherwood Allison Williams,
and have it properly marked.
Note: The san1e

i~

marked Exhibit No. 1.

DR. R. I. L. HANOOCI\::,
a witness on behalf of the plaintiff, being duly sworn, testified as follows :
Examined by 1\{r. Ashburn :
Q. Dr. Hancock, 'vhere is your place of residence?
A. At Creeds.
Q. What is your profession?
A. Physician.
Q. How long have you beep. practicing medicine in thi~
county?
page 9 ~ A. Since April, 1933.
Q. Were you called to view or attend Sherwood
Allison Williams on the 27th of June, 1937?
A. Yes, sir.
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J. M. Brown.
Q. And where did you :find· him or see him?
A. At my office.
Q. He was brought to your office Y
A. Yes.
Q. About what time of day was that, Doctor?
A. I would say lo.te afternoon. I could not tell you definitely.
Q. What was his condition when you first saw him?
A. He was dead.
Q. What marks, if any, were on his body?
A. He had a burn, more of a laceration rather, on his hand,
but I forget which hand it .was on. I made no record of it
at all. It was a coroner's case. The boy was dead, and I
notified the coroner.
Q. What was the cause of his death Y
A. I would say electrocution.

1\{r. Ashburn: The witness is with you gentlemen.
~fr. F. E. l{:ellam: We have no questions.
M~r. Willian1s : No questions.
1\£ r. Ashburn : Stand aside. \
~

J. M. BROWN,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:
page 10

Examined by 1\fr. Ashburn:
Q. Your name is 'vhat 7
A. J. J\L Brown.
Q. Where is your residence, Mr. Brown?
A. 112 States Avenue, Norfolk.
Q. V\That is your occupation?
A. Funeral Director.
Q. You are 1\tir. Brown of Hollomon & Brown, Funeral Directors?
A. Yes, sir.
Q. Were you called upon to perform any service with respect to the preparation of Sherwood Allison Williams' body
for burial?
A. Yes, sir.
.
Q. About when did you see the body?
.
A. About seven o'clock the evening of the accident.
Q. And where did :vou see it?
A. At my office.
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J. L. Ewell.

Q. What was the condition of the body with respect to
marks of external injury? ·
A. There apparently was a burn on his hand, extending
from between the thumb over to the palm, and through the
palm to the little finger. Which hand it was I am
page 11 ~ not posith~e.
,
.
. Q. Were there any other burns or marks on the
body?
A. There were two small abrasions on two fingers of the
same hand, and two or three little bruises on the knees and
one on the foot.
'
Mr. Ashburn: The witness is with you, gentlemen.
Mr. J(ellam: No questions.
J\.fr. Williams: No questions.

J.. L. EWELL,
a witness on behalf of the plaintiff, being duly sworn, testified as· follows :
Examined by Mr. Ashburn:
Q. Mr. E~well, tell your name, please, sir?
A. J. L. Ewell.
Q. And where do you live, Mr. Ewell 7
A. Creeds.
Q. How long have you been a resident of this conntyY
A. All my life.
The ·Court: That doesn't tell us how long.

By Mr. Ashburn:
Q. How old are yon?
A. Sixty-one years.
.
Q. Mr. Ewell, you formerly owned this property
page 12 ~ on which this boy was electrocuted, did you notf
A. Yes, sir.
Q. You sold it to Mr. vValter Sawyerf
A. Yes, sir.
Q. Some years ago' ·
A. Yes, sir.
Q. Do yon live in that same neig·hborhood at the present
time?
A. Yes, sir, about two miles from it.
Q. Well, now·, in the opening statement of counsel for the
power Company, some reference was made to this line hav-
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ing been originally built when you owned the property. What
was that situation~
A. We ran the line there. Mr. Capps furnished the wire
and poles.
Q. That was two or three years ago?
A. Yes, sir.
··
Q. Do you remember when Y
A. I don't remember exactly what year it was we ran. the
line. I moved there in 1920, but whether it was the same
year or the year after I don't know; I couldn't say.
Q. vVhen you refer to ~Ir. Capps, you refer to Mr. Guy
C~pps?

A. Yes, sir.
Q. Of what sort of wire was this line run Y How was it
put up?
page 13 ~ A. It was copper wire. It was not insulated
wire, but plain copper wire.
Q. That wa:s originally ·furnished by whom?
A. ~fr. Capps furnished the wire. I don't know whether
anyone else was in company with him, or not.
Q. Was there any di~cussion at that time or at a later time
about it not being h1sulated Y
~Ir. Williams: If your Honor please, I object to that. I
do not see the materiality of it. It 'vould be hearsay.
The Court: Objection sustained.
Jv[r. Ashburn: Exm~ption, if your Honor please.
We
should probably state what we expect to prove.
The Court: You eau go in there·and state it to Mr. Phlegar.
::Mr. Ashburn: I ~uppose we can do it presently.
·The Court: Either way.

By Mr. Ashburn:
Q. Now, J\ir. Ewell, on the day that this yqung man was
killed, were you in that neighborhood at any time during the
day?
A. Yes; I went to rr1y son-in-law's, right close to it-in a
straight course probably 300 yards.
Q. When was the first kno,vledge you had of this ooourrence7
page 14 ~ A. He come there and spoke of it, and said a
boy got killed, and two or three of us walked
there, and the boy was gone-they had taken him to the doctor.
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J. L. Ewell.
Q. When you walked down, what did you do, if anything?
A. Y.l e ·didn't do auything·, only looked 'vhere he fell in
the sawdust. I don't kno"r how he got up on it; I was not
there when he got up there.
(l. Did you go up on the sawdust pile~
A. A little ways up, I did, yes,· sir.
Q. Approxiinately bow far with reference to the whole-two-thirds, or half, or three-fourths f
A. I might have gone half way, until the sawdust got soft
and come into my shoes. I went up to where he hit the
wire.
Q. How near were the wires to the sawdust at that point7
A. The best I could see of it, the wire was nailed to a
cross-arm, a piece kind of sticking off from the tree. The
sa,vdust pile was pretty high, and this was off on the side.
You may say the ,dre, if it 'vas plumb over the top, there
would not have been much difference, but this was sitting off
a little on the side, ihis way, and it ·was not very high. It
might have been threo or four feet, it looked to me. It being
set off this way, the· sawdust was Rteep, but it looked if you
could have gotten on top of the sawdust pile you could reach
it.
page 15 ~ (~. Yon could touch it~
l1.. Ycs, sir.
Q. Can you estinmte on your body how high on your body
it would be~
A. It looked to me if you got plumb underneath it, probably it would bave heen three or four feet, but if you stand
up this way and reached it, it would hit you somewhere like
that (illustrating), hut the wire 'vas sitting off that 'vay, and
you would have to reach over.
Q. It was sitting off from the pile¥
A. Yes, on a cross-arm, nailP-d on the tree, and the wire
was on that end.
Q. It was so a person on top of the pile could come in contact with it?
lVIr. Williams: I object to that as being distinctly leadinoo.
The Court: I think ii is a question for the jury.
].{r. Ashburn: It is a question of fact, isn't it Y
The Court: It is a question of fact from which the jury
can draw its conclusion.
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By 1\tir. .Ashburn:
Q. Was there any insulation on the wire on the day that
this boy was killed?
A. I didn't see it. I ran the wire over there, and there
wasn't unless they changed it.
page 16 ~ Q. And it was apparently in the same condition
in 193·7 it was in 19201
Mr. Williams: Ile has not said anything about its condition in 1920. He didn't say it was built in that year.
lvir. Ashburn: He said that year or-I will put the question again.
Q. (J\IIr. Ashburn:) It was apparently in the same ·condition on June 27, 1937, that it was after it was first strungT
A. So far as I could see excepting the then pole; there
was a pole where the sawdust pile was, and they put a crossarm on a tree, and it looked like they raised the wire at one
place. It looked to me like it was nailed on the tree, so I
think it was.

lVIr. Ashburn:

'~itness

with you.

CROSS EXAl\tiiN.A.TION.
By ~1r. Williams :
Q. 1fr. Ewell, as I understood, standing on the sawdust
pile, you would have to reach over and touch the wire, because it was on the side?
.A. Yes, sir, that is the way I saw it.
Q. I hand you what purports to be a deed of
page 17 r easement, which is dated on the 11th day of April,
1927, fron1 R. T. Etheredge and I don't know how
many other ~eople, but a great many, whereby a right of
way was given across this land to the Princess Anne Power
Cmnpany, Incorporated; you are one of the signers of that
easmuent, are yon not Y
A. Yes, but I didn't sign this paper.
Q. No, because this is a copy of it.
A. Yes. I signed ~uch a paper. :Nir. Capps brought it up
there.
1\fr. Willian1s: We offer this in evidence, your
Note : The same is filed marked Exhibit 'No. 2.

Honor~

I
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Bam. Edwards (Color-ed).
Mr. Williams! That is all.
Mr~ Kellam: N·o questions.
Mr. Ashburn: Stand aside.

S.A.1\I :mDWARDS (Colored),
a witness on behalf of (he plaintiff, being duly sworn, testified as follows:
Examined by Mr. Ashburn:
. Q. Sam, how old a1·e you f
A. Fifty-two ~Tears old.
Q. Where is your homeY
·A. Franklin, Virginia.
Q. Do you work for ~{r. C. T. Whitehead?
A. Yes, sir.
page 18 ~ Q. IIow long have you worked for him, Sam,
and what f;ort of work do you do?
A. I have been working for him about four years. I am
:fireman.
Q. You are fireman~
A. Yes, sir.
Q. At sawmills~
A. Yes, sir.
~Ir. Ashburn: :rviay it please your Honor, with respect to
this witness, I wish to state these circumstances: Edwards
is employed by 1\'Ir. \Vhitehead, one of the defendants, and
fs summoned as a. witness for· the defendants, and is presumably a witness adverse to the plaintiff. We, however, are
obliged to call witnesses summoned for the defendants, because they are the only people who were in proximity to the
occurrence at t.he titne it happened who 'have any knowledge
on the subject, and we 'vish to examine the witness as an adverse witness.
Mr. Williants: I understand the rule about that to be if a
witness appears adverse, he can cross examine him, but if
he is notMr. Kellam : He has also been !?.Ummoned by the plaintiff.
The Court: He was summoned' by the plainpage 19 }- tiff?
.
·
Mr. l{ellam: Yes, sir.
Mr. Ashburn: \V e had to summon him in order to be sure
of his presence.
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Edwards (Color-ed).

The Court : Go ahead.

By Mr. Ashburn:
Q. On June 27, 19::n, at which one of 1\{r. Whitehead's sawmills were you employed f
A. At Creeds.
Q. Did you rentain about the mill on Sundays?
.l\.. No, sir.
Q. I mean were you generally there on Sunday? I kno'v
you didn't work, hut were you there?
A. Yes, sir, I lived there.
Q. You lived there!
A. Yes, sir.
Q. On the Sup.day that this young man was electrocuted,
were you there?
A. Yes, sir.
Q. Where were you at the tin1e it happened?
A. Sitting on the 1nnle pen across the road.
Q. That is the pen in which J\IIr. Whitehead kept his tean1s,
is it?
A. Yes, sir.
Q. That was right opposite the sawdust pile?
A. Yes, sir.
page 20 ~ Q. And in plain view of the pile?
A. Sir?
Q. In plain view nf the sawdust pile 1
A. Yes, sir.
Q. About how far fr01n it-the width of this court room,
or a little further, or how much 1
A. A little further than that.
Q. A. little further than the "~idth of this court room?
A. Yes, sir.
Q. l\tiuch more~
A. About twice the width.
Q. While sitting on the mule pen, 'vhat did you see happenf
A. I saw the boy go up on the offside of the chain and
walk around the end of the chain and jump up on a piece
nailed across it, and l1e sat there probably a minute or more,
and I lit a cigarette. I took n1y eyes off him and lit the cigarette, and, when I looked at him again, I saw his arms go up
like that (illustrating).
Q. Let me see if I understand you. You saw him go up
on the sawdust pile1
A. Yes, sir.
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Q. And he went up on the side opposite you Y
A. Yes, sir.
·
Q. When he got uppage 21 ~

1\:I:r. Williams: (Interposing) I object to Mr.
Ashburn leading the .witness.
The Court: I do not see any use in rehashing it.
1\Ir. Ashburn: I was trying to make it plainer.

By J\.Ir. Ashburn :
Q. You could not see him when. he was walking up the
pile?
·
.
A. Yes, sir, I could.
Q. When he got on top of the pile, or near the top of the
pile, you could still see him?
A. Yes, sir.
Q. Did you see hiln when he sat down on the cross-arn1 of
the sawdust conveyor Y
A. Yes, sir.·
Q. And he was siiting there swinging his feet Y
A. Yes, sir.
Q. And you lit a cigarette 1
A. Yesf sir.
Q. And when you next saw him, he was fallingt
A. Reaching out and falling.
Q. Reaching- out and falling?.
A. Yes, sir; his arms were opened out.
Q. Both arms were opened out 1
A. Yes, sir.
Q. And he was falling down on the sawdust Y
p~ge 22 ~
A. Yes, sir.
Q. And both arms were stretched out that way?
A. Yes, sir.
·
Q. Sam, what did you do when you saw him falling?
A. As he fell do"rn he rolled down ten or twelve feet, and
when he stopped falling I went and told lvir. Simpson.
Q. You got off the mule pen on which you were sitting, and
went to Mr. SimpsonY
A. Yes, sir.
Q. You didn't walk up to the boy himself 1
A. No, sir.
Q. The last you saw of him before he was falling he was
sitting· on the end of the chain conveyor?
A. Yes, sir.
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Mr. Ashburn: The witness is with you.
CROSS EXAMINATION.

By Mr. Kellam:
Q. Sam, what time of day was that¥
A. I don't exactly know. It was afternoon, probably two
or. three o'clock, but I don't know.
Q. When did yon first see the boy f
A. He was going across the log pit-across the sawdust
pile.
Q. Is that the first time you saw. him Y
page _23 ~ A. The first time I saw him was going up.
Q. Did you see him as he crawled up on the
cross-arm of the conveyor Y
A. Yes, sir.
Q. How did he get up there?
A. He crawled up there and jumped up.
Q. Jumped up?
A. Yes, sir.
Q. After he got up there, in which direction was he facing T
A. He was facing down· towards the mill.·
Q. Down. towards the mill Y
A. Yes, sir.
Q. And what was he doing, when you saw him sitting up
there, with his handY
A. Sitting up there holding to the trough and swinging his
feet.
Q. Holding to the trough or conveyor and swinging his
feet?
· A. Yes, sir.
Q. "\Vbat did you do Y
A. I lit a cigarette, and I cast my eyes up and he was
reaching out falling.
Q. 1Vhen you say reaching out falling, did he reach anything?
A. I don't know what he was reaching.
page 24 r Q. If he was facing as I am you, he was looking '
down; is that right!
A. Yes, sir.
.
Q. He had one hand over to the conveyor Y
A. Yes, sir.
Q. Did you see him do anything with this hand before he
fell f
A. No, sir.
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Q. Did you see him reach out?
A. When he was falling he bad both hands out.
Q. He had both hands out?
·
A. Yes, sir.
Q. Ho·w far did he fall down the sawdust pile¥
A. Well, probably ten or twelve feet.
Q. Ten or twelve feet ol
A. Yes, sir~ 1\i[ight be more or less.
Q. Now, was the wire above his head or under him~/
A. I don't know. I couldn't tell.
Q. Was it higher up than he was 1
A. I don't know that. I was not close enough to know.
Q. Did you see hin1 catch hold of the wire with his right
hand7
A. I saw him reaching· out.
Q. Didn't you tell ~ir. Whitehead and 1\fr. Garrington, on
the next n1orning- after the accident, that you saw
page 25 ~ hhn catch hold of the wire?
Mr. Ashburn: If your Honor please, I do not think my
friend can contradict the ,vitness on a supposed inconsistent
statement.
J\ilr. l{ellain: We are asking if it is not an inconsistent
statement. He was summoned by the plaintiff and put on
the stand.
1\{r. Ashburn: He was summoned by your client and works
for him.
The Court: Overruled.
Mr. Ashburn: Save an exception.
By 1\{r. J(ellam:
Q. Did you talk to 1\{r. Whitehead and ~Ir. Garrington
the next morning after the accident¥
A. Yes, sir.
Q. I ask you didn't you tell J\ilr. Whitehead, and Mr. Garrington that you saw the boy reaching his hands up over the
conveyor and catch the wire·~
A. Yes, sir.
Q. I ask you did you say that?
A. Yes, sir.
Q. Why did you say you didn't see him catch it Y
A. I say I saw him catching hold of the wire.
Q. You did?
A. Yes, sir.
page 26 ~ Q. You say he had one hand hold of the conveyorY
-
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Bam. Edwards ( Colot~ed).
A. Yes, sir.
Q. And another hand over in this direction, straight out?
A. Yes,· sir.
Q. When he was sitting up the1·e, did he have to reach up,
or straight out, or in what way, to get hold of the wire 1
A. He had to reach up.
·
Q. He had to reach up 1
A. Yes, sir.
Mr. Kellan1: That is all.
Williams: No questions.

~{r.

RE-DIRECT EXAMINATION.
By 1\tlr. Ashburn·:
Q. You have been working for 1\tlr. Whitehead ever since
this happened, haven't you~
..A. Yes, sir.
Q. And you have ialked to J\:Ir. Whitehead's attorneys and
his employees about this happening a number of times-a
number of different times-haven't you 1
A. Yes, sir, I talked with lVIr.-I don't know his name, but
that gentleman sitting over there.
Q. He is a Power Company man?
page 27 ~ A. Yes, sir.
'By lVlr. J{ellam :
Q. 1\tlr. Jackson 1
A. Yes, sir.
Bv Mr. Ashburn:
"'Q. And you have also talked to the attorneys?
A. Yes, sir.
Q. Mr. J(ellanl and others?
A. Yes, sir.
Q. The :first time you ever told us 'vhat you knew about
that was this morning, and when I say "us" I mean :nir.
Broudy and myself?
A. Yes, sir.
Q. After court convened, in that room, in the presence of
Mr. Kellam and 1\ir. Williams Y
A. Yes, sir.
Q. You told us just exactly what you told the jury in response to the questions I asked you on direct examination!
A. Yes, sir.
·

I
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A. L. Simpson.
Q. And you told us also you never saw him touch the wire
until he reached for the wire¥
~Ir.

Kellam: He didn't say that.
1\fr. Ashburn: The jury can tell what he .said.
page 28 ~ :1\{r. Kellam: I mean this morning in the room.
The jury was not there.
By Mr. Ashburn:
Q. You testified on direct examination that you saw the
boy sitting up on the conveyor with his feet swinging~
A. I told you when I sa\V him, he was reaching out grabbing towards the wire with both arms.
Q. Grabbing towards the wire?
A. Yes, sir.
Q. Was he falling¥
A. Yes, sir.
Q. He had already con1e in contact with what killed him
then?
A. I reckon so.
~Ir.

Ashburn: That is all. Come down.
:M.r. l{ellain: Come down .

. .l\.. L. SI~IPSON,
a witness on behalf of the plaintiff, being duly sworn, testified
as follows:

Examined by l\fr. Ashburn:
Q. 1\i!'. Simpson, tell your name, age and residence, please.
A. A. L. Simpson; age forty-eight.
page 29 ~ Q. Where is your home?
A. 1\iy home is here now.
Q. By whom are you employed?
A. 1\fr. Whitehead.
Q. How long have you worked for 1\Ir. Whitehead Y
A. Three years.
Q. ·were you working for him on the 27th of June, 19371
A. Yes, sir.
Q. At what location were you working for him at that time Y
A. Down close to Creeds on 1\{orris Neck Road.
Q. What sort of work was going forward at the location?
·A. Sawmill and timber business.
Q. Ho'v long had the mill been established at that location?
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.A.. L. Simpson.
A. I don't kno'v exactly. I g-uess something like si""{ months.
Q. And what were your services in connection with the operation of the mill?
A. Getting out logs.
Q. You w0re in charge of getting out the logs with teams Y
A. Yes, sir.
Q. You made your home right there near the mill Y
A. Yes, sir.
.
page 30 } Q. Who was Sherwood .A.lliso:,:1 Williams 7
A. My nephew.
Q. What was the occasion for his being down there on that
day¥
A. His sister's husband worked there, and he celebrated his
birthday at my camp.
Q. How old was the young man 7
A. Seventeen.
Q. What sort of day was this as to weather?
A. A pretty day.
Q. Did you know that the boy had gone out on the sawdust .
pile, or know where he was 1
A. No, sir.
Q. You all had been sitting around talking?
· A. Yes, sir; he was across the road at croquet.
Q. What called your attention· to the fact that something
had occurred out of the ordinary T
A. Someone called me.
Q. The colored man 1
.A. Yes, ~ir.
Q. What did he say?
.
A. He was not close enough so I could understand, and
he got closer and 4e waved at me, and he told me the boy,
he thought, had been hurt, but he didn't know whether he
was killed; that he had hit the wire. I went to hi~ father, and
I ran down and they had gotten him off the pile
page 31 ~ and out to the road in front of the mill.
Q. What kind of wires were those that ran over
the sawdust pile¥
A. '¥hat do you mean? 'Vhat were they made out of?
Q. Yes ; describe them 7
A. Copper wires-naked wires.
Q. How many wires were there Y
A. Two.
Q. Did they look like high tension wires?
A. I don't know. anything about that because I don't know
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A.. L. Sirnpson.
anything a·bout electric power at all. I don't know anything
about that kind of work.
·Q. What 'vas it that ran up this sawdust pile, if anything!
A. Ho'v is that?
Q. vVhat was the process of creating a sawdust pile~ How
did they pile it?
A. ~.,rom sawing timber and making boards.
Q. How was the dust accumulated f
A. It runs out on a chain and goes on up on a slant, and,
as the sawdust pile grows larger, they had to lengthen the
chain.
Q. They make the conveyor longer as the pile goes up~
A. Yes, sir.
Q. You had been there approxhnately six n1onths or maybe
more?
page 32 ~ A. Yes, sir.
Q. What was the condition of the pile at that
time with respect to its nearness to these wires?
~1r.

By

WillianlS: vVhen are you talking about¥

~ir.

Ashburn:

Q. The 27th of June.

.
A. The top of the pile was nearly level with the wire, but
it 'vas not ; the wires 'vent to the side.
Q. The wires went to one side of the peak of the pile~
A. Yes, sir; the wires were probably five or six feet (I
don't think over six feet) to one side from the chain. The
chain ran on a sprocket, you understand, at the top, and
from the sprocket to the top it was not over six feet.
Q. Six feet sideways 1
A. In other words, if the wire had been right aeross the
pile, I don't think a man could crawl across 'vithout touching it, but, at the same time, where it 'vas there was some
three or four feet from the nearest point of the pile to the
wire.
Bv the Court:
., Q. H9w far was the wire from the end of the conveyor T
A. The wire runs the same way the conveyor runs.
Q. How far frmn it f
A. About six feet, but not over that.
page 33 ~ By ~:lr. Ashburn :
Q. From the nearest point of the sawdust to the
wire you say was about three feet 1
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.A.. From the wire~fr.

vVilliams I object to that.
The Court: He has stated it, and I do not see any necessity for going over it.
By

~ir.

Ashburn:

Q. There was a cross-arm which held up the conveyor at

the top1
.A.. Yes, sir.
Q. And the cross-arm projected out from the side of the
convevor?
.A. Yes, sir, ran out; the long end ran out towards the
wue.
Q. Is that what Sam Edwards refers to when he says the
boy was sitting on it¥
A. Yes, sir.
Q. In approximately what distance was that from the ·wirel
A. Something· like four feet.
Q. Yon took no 1neasurements there 1
A. No, sir.
Q. Not even after the occurrence~
.. A. No, sir, I didn't take any correct measurepage 34 ~ ment.
Q. ~Ir. Simpson, was there anything up on the
sawdust pile or on the wire to indicate to a person not familiar with electricity that this wire was dangerous~
A. vVl1at do you mean-anything to notify him 1
Q. Any warning sign 1
A. No, sir, I didn't see any sig·n up there at all, ~nd I had
never been told anything about it.
Q. You say you had never been told anything about it f
A. No, sir. I didn't know there was an electric wire.
There was an electric wire which went down to the store,
l\1r. Dudley's store it was, an electric wire, but not the one
which runs in the woods.
Q. When did you find that out1
A. That \vas the first week I was there. I 'vas at the store
on Saturday night, and I think that was the same night.
Q. Did you know that this was an electric wire 1
A. Yes, sir, I knew it was an electric wire, but I didn't
know that it had the power on it, and I didn ;t know it until
I have been told after the boy was killed.
Q. You didn't know that there was power on it or enough
to be dangerous 1

c:::~
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A. L. Simpson.
A. I didn't know that there was 2,300 volts on it.
Q. You had never been apprehensive about it around the
mill?
A. No, sir.
page 35 ~ Q. When did you find out that it carried 2,300
volts' .
A. Late that afternoon one of the Power Company men
come down there-I don't know his name,-but he was the
one that told me about it.
Q. And that was after the boy had been electrocuted 1
A. Yes, sir; and after all had gone ; everybody had left
there.
Q. Now, ~Ir. Sin1pson, during the time that that mill had
been in operation and this sawdust pile growing, had the
Virginia Electric & Power Company done anything to change
the position of the wires f
A. Nothing except to raise it up on the tree.
Q. Where was the tree with reference to the sawdust pile'
A. The tre~ was standing right in the pile. The sawdust
had accumulated around the tree,, and it made the tree in the
pile. It was a rr1aple tree, I think.
Q. How long· before the boy was electrocuted had they
raised it up¥
A. I don't know. I don't know when they done it. I came
out the woods one afternoon and I spoke to Mr. Garring-ton,
and he said it had been done a few days before.
Mr. Willia1ns: I object to that as hearsay.
Mr. Ashburn: You observed, however, that it had been
hung up on a tree?
page 36 ~ The Witness: Yes, si~.
Q. (Mr. Ashburn:) That was a few days or a month or
how long· before?
A. A month or maybe more before the boy was electrocuted.
Q. After that was done, did the mill continue to operate'
A. Yes, sir.
Q. Did the sawdust pile continue to grow1
A. Yes, sir.
Q. Now, Mr. .Simpson, in the ordinary process of operating the mill, is it necessary for people to go up on the saw.dust pile?
A. Oh, yes, sir.
Q. And for what purposP. do they ?.'O Y
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A ..L. Simpson.
A. Sometimes the chain jumps off the sprocket up there
on the top, and they have to go there to put it on. Sometimes the ·wire breaks and sometimes they have to go up to
put in new links, and sometimes they have to lengthen it
where it gets choked up, and sometimes sticks get hung in
there, and they have to go a part of the way and sometimes
all the way.
·
Q. At the time the Power Company raised this wire and
hung it in the tree, did they give you any directions not to
increase· the size of -the sawdust pile?
,
page 37 ~ A. No, sir; I never heard anything about that.
Mr ~ Williams. I object to it as entirely immaterial and
irrelevant.
The Court: He doesn't know.
Mr. Ashburn: Mr. Williams, in his opening statement,
made the assertion to the jury that 'vhen the wire was raisea
the Power Company had instructed Mr. Whitehead, or his
employes, not to let the pile get any bigger.
The ·Court: Well.
By lVIr. Ashburn:
Q. You received no such instruction?
A. No, I never heard any talk about it. Nobody ever told
me anything· about it. I was there more than anybody else
was-I am satisfied of that.
Bv the Court:
· Q. Did you ever go up there and clean out the chips?
A. No, sir, that was not my end of it.
By Mr. Ashburn:
Q. lVIr. Simpson, after this accident occurred, did the sawdust pile remain the same height, or was it changed!
~Ir.

Williams: I object to that. It is perfectly well settled
that a change after an accident is not admissible.
page 38 ~ The Court: I overrule the objection.
·~{r. Williams: Exception.
~Ir. Ashburn: It is not to show liability but it is to show
the condition today is not the same as it was, and we want to
show that the pile has been cut down.
~he Court: Q-o ahead.
A. No, sir; it has benn cut down some.
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By Mr. Ashburn:
Q. How much has it been lowered1
A. I don't know, but so there is no danger of anybody
reaching it.
Q. It has been lowered so nobody can come in contact with
the wire?
A. Yes, sir.
Q. I-I ow long after this accident was that done~
1\ir. Williams: Your Honor understands my objection goes
to this line of testhnony ~
The Court : Yes.
.
Mr. Williams: .And I note an exception upon the ground
stated.
By the Court:
Q. How long¥
page 39

~

A. I don't know. I guess a month or so. The
mill was moved away.

By Mr. Ashburn:
Q. By whom was the pile lowered, do you know?
A. ~Ir. Whitehead sent t'vo men down there, and then one
of the Power Company men 'vas there. I don't know whether
they sent him, but he was helping.
Q. .~Ir. Simpson, the mill didn't use any electric current,
did itY
A. No, sir.
~Ir.

Ashburn: That is all.
CROSS EXAl\fiNATION.

By 1Yir. Williams :
Q. ~Ir. Simpson, your duties were entirely confined to take
care of the horses and mules~
A. On Sundays when the cre'v was not there.
Q. Where do you live~
A. Right there on the mill ground.
Q. How far frmn thP. mill¥
A. Sornething· like 100 feet or 150 feet.
Q. There is a road going up to the house where yon live Y
A. The 1\{orris Neck Road is.
Q. Anyone coming to the mill would not come to
page 40 ~ see you 1
A. They could not get an automobile in there.
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By the Court:
Q. They ·would have to come up the public road'
A. Yes, sir, they would have to come around the path there
in front of the mill.
By lVIr. Williams:
Q. How far is that sawdust pile, in your opinion, from the
road?
A. Around 120 feet or s01nething· like that or 125 feet probably.
Q. I understood you to say that your sole duties were looking after the horses and mules~
A. Yes, sir, I have clone that.
Q. They 'vcre your sole duties with lVIr. Whitehead, were
they not? That is all you had to do¥
A. I didn't have to do that, but I did do it.
Q. That is what you were paid to do?
A. No, I was not g·etting paid for that. I was paid for
working in the woods. If I wanted to get off and go to Norfolk and see n1y people, I would go and somebody 'vould stay
there.
Q. This boy was pretty close to eighteen?
A. The 17th of October.
Q. Seventeen years and eight months old?
A. Yes, sir.
page 41

~

J\fr. Williams: That is all.
l\{r. I{ellam: No questions.

vV. G. GARRINGTON, .
a witness called on behalf of the plaintiff, being duly sworn,
testified as follows :
1\fr. Ashburn: If your Honor please, we would like to
mal{e the same reservation with respect to l\{r. Garringion;
he is employed by the defendant.
l\fr. l(ellam: He was sun1moned by the plaintiff.
The Court: Go ahead and we will see how it 'viii develop.
By Mr. Ashburn:
.
Q. What is your name and place of residence?
.A. W. G. Garrington; I live at Lynnhaven.
Q. How old are you?
A. Fifty-seven.
Q. Wha,t is your .occupation?

46

Supreme Court of

Appe~ls

of Virginia.

W. G. Garrin_qt on.
A. Saw milling-operate a sa,vmill.
Q. By whom are you employed?
A. l"Ir. Whitehead.
Q. How long· have you been employed by Mr. Whitehead?
A. I have been there a little over five years this last time.
Q. What mill are you at at the present time?
page 42 ~ A. I was at the mill at ·Creeds that day.
Q. You were working at that mill in June, 1937?
A. Yes, sir.
Q. Yon now work at the Oceana mill Y
A. Yes, sir.
Q. On Sunday~ thP. 27th of June, were you at the mill?
A. No, sir.
Q. The mill does not operate Sunday Y
A. No, sir.
Q. And you were at home, I suppose~
A. Yes, sir.
Q. About how long had the mill been there Y
A. About five and a half months, as near as I can figure
it out. · We went therP. a little after Christmas, and this was
done in June. Probably it n1ight have been there six months,
· but I don't know.
·
Q. "'\Vhen you first went there, did you see these wires Y
A. I was there three days befqre I knew it. Someone spoke
about the wires; I looked up at the wires; I didn't know that
they had any juice in them.
Q. Did they look to you as though they were dangerous
wires?
·
A. No, sir, they didn't look dangerous. I just thought that
they were telegraph wires, to tell you the truth.
page 43 ~ Q. Did they have the appearance to the usual
person of being high tension or electric current
wires?
A. No, .sir, not at that time they did not.
Q. Did they ever change their appearance, or did you learn
something later Y
A. I learned something later.
Q. But the appearance of the wires was the same Y
A. Yes, sir..
Q. What happened after that day with respect to those
wires in any way?
A. We had a man there, who went on back there to cut down
some pound poles, and he threw a tree across the wire,. and,
after the wire fell across, one of the ele?tric people sent a
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man down there right away, and he was telling me that the
wire had 2,300 on it, and to stay away from it.
Q. He told you to stay away from it?
A. Well, he said it was dange1·ous.
Q. Was that before this boy was killed?
A.· Oh, yes, sir. That was in :Niarch, to the best of my
memory-sometime the latter part of March.
Q. At that time the Virginia Electric & Power Company
repaired the wire, did it,-in :Niarch 1
A. Yes, sir.
Q. Did it then do anything about raising the wires where
they went over the sawdust pile?
A. No, not right then. In a few days, maybe
page 44 } a week, they come through there and cut the top
out of the oak in the sawdu~t pile, and pulled it
a little out of the way.
Q. Who did that?
A. The Po,ver Company's truck.
Q. Did you know any of the men who worked on it?
A. No, sir, I really didn't.
One of the boys that come
down and fixed the wire, he come down in a truck later on,
I ~ness a week or more, and he was in the crowd that helped to
fix the arm.
Q. How was this truck labeled? Did it have any sign
on it?
A. I never noticed it.
Q. I understood you to say it was the Virgi.nia Electric &
Power Company's truck?
A. It was. All I went by was the J?Ole and the men on it,
and they had equipment there to fix 1t with.
Q. About how long before this boy was electrocuted was
it that they raised the wire up and moved it a little way from
the conveyor and put it through this oak tree Y
A. I guess a month or so.
Q. You have no accurate recollection of it?
A. No.
·Q. Were you in charge of the mill?
A. Yes, sir.
Q. And you were present when that was don~ 7
page 45 ~ A. Do you mean when they pulled the wire out¥
Q. Yes.
A. Yes, sir, I was there then.
Q. Did the representatives of the Power Company give
you any direction at that time about not increasing the size
of the sawdust pile?

....
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A. No, sir; nothing was said about it. He told me the wire
was a dangerous wire.
Q. That is all that he said, that it was dangerous?
A. Yes, sir.
Q. The mill was going on working, was it?
A. The mill was running when they con1e down and pulled
the wire.
Q. And they could see the sawdust going- through the conveyor and building the pile up 1
A. Yes, sir.
Q..A.nd you 1·eceived no direction fron1 them about not
increasing the size of the pile?
A. No, sir; I heard nothing from anyone about increasing
the pile.
Q. After they instructed you as to the fact that the wire
was dangerous, did they put any insulation on the wire where
it runs across the top of the sawdust pile t
A. No, sir.
··
Q. They did not chang·e its condition at all except to move
it, as you have described t
page 46 ~ A. That is all.
Q. After that time did the size of the sawdust
pile increase?
A. Yes, sir, it increased all right and got larger all the
while, of course.
Q. It was not long until it was up to the wire again, was it ·t
A .. It never did get up to the wire-right up to the wire.
Q. The top of the pole was level with the wireY
A. No, sir.
Q. About what was the distance there f
A. I would say about three feet.
By the Court:
Q. Ho'v far was the wire from the end of the conveyor?
A. About four feet, where the boy sat-about three and a
half or four feet from the cross-arm.
Q. You are talking· about the cross-arn1 of the conveyor!
A. Yes, sir.
By lVIr. Ashburn:
Q. I understood you to say the representative of the Power
Company told you not to touch the wire~
A.. I-Ie told me that the wire was dangerous. That is the
morning that he went back in the woods there to
pag·e 47 ~ find the other end of the wire, when he come down
to fix it,-,vhen he first came.
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Q. Did he say anything about not touching it when you
\Vent up to repair the conveyor'
A. I didn't talk \vith him. I Wfmt around to sec what he
was doing, but we didn't have any talk. The mill was running.
Q. How long was it after the electro.cution of this boy before the sawdust pile was cut down, if it was cut down 1
A. I don't know anything about the .cutting down part.
I was not there. I left there right after the 4th of July, and
this happened on the 27th of June.
Q. Yon were there only about a week longer~
A. Yes, sir.·
Q. And it had not been cut down when you left?
A. No, sir.
Mr. Ashburn: The witness is with you.

CROSS EXAlVIINATION.
-Bv 1\Ir. Kellam:
·Q. :Wir. Garrington, you were the buyer for Mr. ·Whitehead1
A. Yes, sh.
Q. And you were there practically the whole time that the
mill \vas there?
pag·e 48 ~ A. Yes, sir, every day.
Q. Did you ever have occasion to go· upon the
sawdust pile there?
A. Yes, sir, I have.
Q. Was there ever a tin1e that you could not walk up completely on the sawdust pile and walk underneath any wire¥
A. Yes, sir, I could walk underneath the wire. The sawdust pile was under the wire, and the \vire was off to the left.
The pile was made this \vay (illustrating); and over here you
got further away.
Q. In other words, the further you would get away from
tl1e wire?
A. Yes, sir; around about seven feet.
Q. Do you remember looking at the sawdust pile and seeing thP. sawdust pile on Saturday, the day before the boy
was killed on Sunday?
A. I didn't pay nund on Saturday, but I did go up there
1\IIonday.
·
Q. Could you walk anywhere over the sawdust pile without
coming in contact with the \Vire'
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A. Yes, sir. The only place was on top, where the wire
was close to the sawdust pile. To go down this way it was
ten or twHlve feet.
Q. Then you could walk all over the sawdust pile, and never
come in contact with the wire~
A. ·Yes, sir. It \vas about three and a half feet
page 49 ~ from the sawdust chain right str.aight over this
way. In other words, up this way it would be
about four feet.
Q. In other wotds, you say f;rom the sawdust pile to the
conveyor was about three to three and a half feet, and from
the convP-yor, if you reached up like that, it would be about
four feet Y
A. Yes, sir.
.
Q. Did the men working at the mill have any occasion to go
up on this sawdust pile~
A. Yes, sir, every .now and then-every day or two.
Q. What did they go up there for?
.A.• Sometimes the chain would break, and, when it would
break, it would run down below, and we had to send a man up
, to drag it.
Q. You sent the n1an up in the trough~
A. Yes, sir.
.
Q. Did he go all the way up to the top of the trough Y
A. Yes, sir.
Q. Did ·you see that done·~
A. Yes, sir.
Q. What did he do that for f
A~ vVhen the chain would brP.ak or jump off. If the belt
stayed on the chain would run out.
Q. When the man went up in the trough and got to the end
of it, did you ever see anybody come in. contact with any
'vires Y
page 50 ~ A. No, sir.
Q. Did he have to particularly try to avoid it
to· keep from touching the wire Y
A. No ; he had plenty of time to work. There was no danger in hitting the ..wire, without he hit it with a pi'ece of lumber, or something· like that, swinging around.
Q. You were in cl1arge of the mill, weren't you Y
A. Yes, sir.
Q. During· that time did you allow any .children to come
around there a~d go on that sawdust pile, or play around
thereY
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A. No. I always kept children away, and the Captain told
mr, not to let any children play around there.
· Q. Did any children, to ·your knowledge, ever come there
to play?
A. SomP. children come there once.
Q. On how many occasions?
A. Once.
Q. And what happened? What did you do on that occa-·
~onl
.
. .~.
. I went around there and ran them away before they
got up on the pile.
. Q. .Did you ever see any children on the sawdust pile, or
around there playing on the sawdust pile, except that one
occasion Y
A. I don't remewbcr that I did.
page 51 ~ Q. If they had been there, would you remember it?
A. I would not like to say.
.
Q. If you had run them away, you woul'd remember it Y
A. Yes, sir.
.
.
.
Q. If th~y 'vere there, you ran them away?
.
A. Yes, sir, I always ran them away-not only that pile of
dust but other piles of dust I would ma]{e them get away.
.

.

:Nir. Kellam: That is all.
By 1\fr. Williams :
'Q. 1\tir. Garrington, I understand you examined this ~thing
on Monday following the Sunday on which the young man
was killed?
A. I went up there.
Q. Did I understand you to say the closest point of the sawdust pile itself was about seven feet from the wire I
A. That is rig·ht, straight under the wire~ That is when
you get rig!ht straight under the wire. Of course the trough
was over hm·e (illustrating).
Q. Then the troug·h 'vas about two or three feet higher
than the pile 1
A. Yes, sir.
Q. Then thP. wire was off to thP. side of the trough T
A. The wire was off to the left as you go up,
page 52 ~ and it kind of runs this way (illustrating).
·
Q. If a man walked up the trol.lgh, would there
be any danger of him coming in contact with the wire 7
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A. No, but it is hard getting up the trough, and they walked
up the side.
Q. If he was off to the side, it would be in1possible to come
. in contact with it?
A. Yes, sir, because there was about three feet.
Q. :So the only way anybody could come in contact with it
was to crawl out on the cross-arm, and the testimony is that
this young man did it 1
A. I guP.ss it would be.
Q. How far is that place from any town or village? "'\Vhat
is the nearest little settlement 1
A. I guess about a mile and a half, to Creeds.
Q. And how many people are in Creeds¥ vVhat is the population of Creeds 1
A. I don't know,. but you see people all day long going
along.
Q. Do you think there are as many as one hundred people
that live in Creeds ?
A. Yes, and maybe more altogethe;r around there.
Q. And what is the character of the road that leads by .or
<;lid run by this sawmill-,-dirt, or concrete, or what!
A. A dirt road.
Q. A dirt road f
page 53 ~ A. Yes, sir.
Q. What, if any, duty did J\1:r. Simpson have in
connection with the mill1
A. None at all, no more than logging.
Q. A person g·oing to ~Ir. Simpson's house to visit him,
'vould there, or not, be any occasion for that person to g·o on to
the mill property?
A. Np. They would go down the road and park the car on
the road.
~
Q. .And walk into J\1r. Simpson's 1
A. Yes, sir. If they didn't want to park on the road, they
would have to go into the mill property.
Q. I believe, you stated that sometime in J\farch one of
these wires broke, and it was repaired by the Virginia Electric & Power Company, and, at that time, you were advised
that it was a 2,300 volt wire and it was dangerous Y
.A. yes, sir.
Q. Was 1'Ir. Simpson there at that time?
A. He was working there, but he was not present. He was
in the woods.
Q. Now, it ·was later on in 1\{arch, wasn't it, that the men
came back and put the by-pass on?
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A. I don't know whether it was in ~farch, or not. Thi8
was the last of ~larch, to the best of my remembrance, when
they broke the wire, and it was probably a week or two.
Q. It was.a week or two after the wire had
page 54 ~ broken and they caine and raised it up 1
.A. Yes, sir.
Q. \Vhen they left the wire at.that thue, was it, or not, possible for anybody to g·et at that 'vire as the sawdust pile was
at that particular time f
A. Well, no, you couldu 't get to it at that time.
Q. So it was perfectly in1possible for anybody to reach
that wire?
A. At the end of that chain .a man could have gotten up on
it and jumped over.
Q. You hav~ stated, as I understood you to say, that on
the 27th or 28th of JuneA. (Interposing) I don't know when it was that the boy
got killed.
Q. He got killed on the 27th of June, which was Sunday~
A. That is what I heard.
Q. I understood you to say the only way that that boy,
or anybody else, could have gotten in touch 'vith that wire at
that time was by crawling over on the cross-arm and leaning
over and touching it; is that what you stated?
A. Yes, sir.
Q. From the tin1e the change was made in the wire, which
the evidence sho,vs was in the latter p·art of 1\'Iarch, you did
build up the sawdust pile son1e 1
.A. Yes, sir.
page 55 ~
Q. So if it 'vas lower in ~{arch than it was in
June, it would be irnpossible for this boy or anybody elsB to have conw in contact with the wire?
A. I don't know whether it was in lVIarch. I would not
like to say, because I don't know;.
Q. You knew that the purpose of the Traction Company
in moving that 'vire high and putting it over to the side of
the peak of the sawdust pile was to get it away from the saw-dust pile, didn't you?
A. Sure.
Q. And I assume it was for that reason you did not build
it up so it would be in clang·erous proximity to that wire?
A. I always tried to keep the sawdust running from it so
it would not get to it.
J\IIr. Williams: I believe that is all.
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RE-DIRECT EXAMINATION.
By ~1:r. Ashburn:
Q. 1\!Ir. Garringi:on, did you know ~hat Mr. Simpson expected to have some relatives or friends cmne down to see
him that Sunday?
A. Yes, sir, }fr. Simpson told me Sunday that he wanted
some chickens, that he had some company coming down, and
·
that they \Vere going to cook them-that he was
page 56 r going to b11y the chickens, and they were going to
cook them.
Q. This mill-site runs right along by the road, doesn't it?
A. The wire, do you mean?
Q. No; the place where the mill is located?
A. Yes, sir.
Q. _It is perfectly open 1
A. Yes, sir.
Q. People live in that vicinity all along the road?
A. Yes, sir.
Q. Anybody can walk through there at any time?
·A. Sure.
Q. As a matter of fact, the Virginia Electric & Power Company had noticed that condition on other occasions besides
those you mentioned, hadn't it-the closest of the wire to the
sawdust pile Y
A. vVell, I expect that they did.
Q. Didn't they have an automobile accident one day
with a car coming out of the mill site, and they came down
and took some picturP.s?
A. No. They ca1ne down, but the reason the Virginia Electric & Power people came down \Vas this motorman rode out
on one of their men named Jurer.
Q. And when they came down to investigate the automobile accident, they also saw the condition of the wire, didn't
they?
pag~ 57 r
A. They taken pictures-! wouldn't like to say
whether they took pictures that day or later on.
Q. That was before this boy was electrocuted 1
A. Yes, sir.
·
Q. Now, 1\fr. Garrington, the sit.e of a sawdu.st pile, or sand
hill, or any kind of hill, slopes up from a big width at the
bottom to a neak at the top?
A. Yes, sir:
Q. And you tell thP. jury that these wires, at the time the
boy yvas electrocuted, didn't run right across th~ highest
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point of the pile, but ran across a little to one side of the
highest point 1
A. That is right.
Q. When you say it was six or seven feet from tl!e sawdust
to the wire, you state straight down!
A. Yes, sir, about seven feet; you see the sawdust pile is
up here, and here it was about seven feet.
Q. I don't have but two hands and I do not pretend to hold
it accurately, but I also understood you to say that where it
is seven feet from tl1ere to there it is only about three feet
from there to there as the pile went up (illustrating) ?
A. Across this way it is about three and a half feet, but,
by it being out, it would be about four.
Q. You -did not take the measurement 1
.A. No, sir.
page 58~ Q..Nobody ·measured it, even after the boy was
·
electrocuted 7
A. No, sir.
Q. Something was said about the boy being up on the conveyor; he did not have to clin1b anywhere, did he? He could
sit as I am on this railing?
A. No ; he had to jun1p up.
Q. How hig-h was that?
A. •From the sawdust up, probably, at that tilp.e, it was
about two and a half or three feet, but when he went into the
loose sawdust he went down.
Q. Sawdust doesn't give htft so much, does it?
A. I don't know.
Q. The top of the cross-arm,-a man two and a half 'or
three feet could sit there; isn't that true 7
A. No. He had to jump up to get on it.
Q. Did you measure it?
A.. No.
Q. Nobody ever measured it?
A. I didn't measure it, but went up and looked.
Q. You know that they never keep the cpnveyor over three
or four feet from the top of the pile, and they just build it
up as the pile goes up?
A. When they got up as high as that pile 'vas, they could
run it out very near to the ground, which would b~ about
twenty feet.
pag·e 59 ~ Q. You could do it?
.A. Yes, sir.
Q. You were there all the time the mill was there 7
A. I was there when the mill was running. ·
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Q. And you left there a week after that¥
A. Yes, sir.
Q. ·You had practically finished your cutting, hadn't you!

A. No; there is more timber there.
Q. Did the mill continue to run after you left?
A. No. vVe took it up to Franklin.
Q. Yon practically finished the cutting you were doing at
that time 1
A. Y ElS, sir.
Q. So tl~ere was not any occasion to leng-then the conveyor
out if you were going to stop cutting in a few days~
A. No, sir.
Mr. Ashburn: All rig-ht; stand down.

RE-·CROSS EXAJ.\IINATION.

By 1\tlr. ICellam:
Q. Were you present when the distance was measured from
the bridge which comes into the mill going to the bottom of
the conveyor T
A. Yes, sir.
page 60 ~ Q. What 'vas that distance?
A. 128 feet.
1\fr. Ashburn: From where?
~Ir. l(ellam: From where he drives in to the bottom of
the conveyor.

By

~Ir.

Kellam:

Q. With reference to any houses, are there any houses any-

where around the mill, within three or four hundred yards,.
except the camp ~[r. Simpson lived in?
A. Yes, sir, that 1vir. Dudley lived in.
Q. How far was his house~
A. I don't think it would be over 200' yards.
.
Q. And lVIr. ~furphy and 1\tlr. V\Thitehurst, who lived down
at the other end of the road, how far is that from the mill f
A. .About 150.
Q. About 150 yards?
A. No; about 150 feet.
Q. About 150 feet?
A. Yes, sir, fro1n the stable.
Q.. From the stable 1
A. Yes, sir.
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Q. The stable is not right opposite and across from .the
mill, is it?
A. Yes, sir, near about.
. Q. How far was the Simpson camp away from
page 61 } the mill Y
A. 200 feet, I reckon.
Q~ 200 feet or more?
A. Yes, sir.

Mr. I{ellam: That is all. Stand aside.
1\!Ir. Ashburn: Stand down.
V. J. l\1:URPHY,
a witness on behalf of the plaintiff, being duly sworn, testified
· as follows:
,

Examined by lVIr. Ashburn:
Q. State your nan1e, age and .residence?
.
A. V. J. 1\tlurphy; Creeds, twenty-one years old.
Q-. 1\{r. l\tiurpl1y, do you live anywhere in the neighborhood
of :w.here this mill was located in Juno, 1937?
A. Yes, sir.
Q. About how far from there?
A. l\{aybe 150 .feet.
Q. On the afternoon Sherwood .Allison "\Villiams was electrocuted, were you at home?
A. Yes, sir.
Q. What attracted your attention to the happening?
. A. He was over there in my yard maybe five or ten minutes
before it happened.
Q. What was he doing?
A. Playing croquet with us, and he left and
page 62 ~ walked down the road. I heard them talking and
hollering down the road, and I went down there,
and I saw him on the sawdust pile.
Q. What did you see?
·
A .. I saw him up tl1ere and another fello·\v went up theN~
and I went up to help bring· him down.
.
Q. When you say you saw him on the sawdust pile, you
mean stretched out f
.A; Yes, sir;
Q. l-Ie had already been electrocuted?
A. Yes, sir.
Q. You went up to help bring him down?
.A. Yes, sir.
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V. J. Murphy.

Q. vVhat ·was his condition 7 What did you notice. about
him-whether he had come in contact with the wire? A. I didn't notice anything at that time. After they
brought him do,vn and laid him on the ground he gapped once
or twice. We tried to give him artificial respiration, and he
'vas gapping, and we carried hhn to the doctor; I noticed a
burn o_n the right hand and on the forefinger it was bruised
up, and on the back of the hand was the print of the wire.
Q. On the back of the right hand waR the print of the wire?
A. Yes, sir.
Q. Indicate it.
A. Rig·ht there (illustrating).

p3;ge 63 }-

The Court: Betwe.en the thumb and the index
finger'
Witness : Yes, sir.

By JYir. Ashburn:
Q. Right in there f
A. Yes, sir.
Q. Now, ~Ir. ~Iurphy, are you one of the gentlemen who
took him to the doctor f
A. No, sir. IIis brother-in-law took him to the doctor, I
think, or son1e of his people taken him to the doctor. I went
down thP.re in mv car after.
Q. Did you notice the condition there that obtained at the
time you saw him lying up on the sawdust pile¥
A. Notice the condition of the boy on the sawdust pile¥
Q. No; tl1e condition of the wire, and the pile, and the
proximit_y to each other7
A. Yes, sir.
Q. What can you tell the jury as to how they were~
.A. The best I remen1ber the 'vay it was, the trough was
to the top of the sawdust pile, and at the peak, about three
feet from it, and over there, up maybe ·six or seven feet from
there to the top.
.
Q. How was' it with respect to the end of the cross-arm that
the conveyor rests on 1
A. J\favbe two and a half or three feet. If he
page 64 ~ was stan~ling on the sawdust pile, it looked to me
like he could reach out with his hand at this angle
and hit it.
Q. If he ·was, sitting on the end of the cross-arm that held
the conveyor, ho'v was it with respect to his touching it if he
moved his arm?
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.A.. I don't kpo,v, unless, when he fell off, his hand touched
it. I don't know whether he coul{l reach over and hit it. Maybe when he fell he fell sideways.
Q. YOU say it "\VaS about two and a half feet or three feet
from the P.nd of that¥
.A.. Yes. sir. I don't know exactly; I didn't measure it.
Q. .A. person standing on the sawdust pile and wanting to
sit down on the cross-arm, holding the conveyor, would he
have to jump?
.A.. No, sir, I don't think so. He could turn around and
sit on it. J\tlaybe he would have to stretch himself to do it,
but he would not have to jun1p. It is only' a short distance-maybe three feet from the sawdust.
l\ir. Ashburn: All right; the witness is with you.
J\tir. ICellam: . No questions.
lVIr. Williams: No questions.
1\fr. Ashburn: Stand down.
page 65

~

J. H. WILLIAl\iS,
the plaintiff, being duly s:worn, testified as follows :

Examined by ~Ir. Ashburn:
Q. State your name and how old you are and where you
live?
A. I live in Norfolk, 304 Duncan Avenue.
Q. vVha t is your name 1
A. J. II. Williams.
Q. 1\fr. Williams, you are the administrator of Sherwood
Allison Williams. are you not?
A. Yes, sir.
Q. vVhat relation?
A. He 'vas my son.
0. I-Ie was your son?
A. Yes, sir:
Q. V\T ere you down at this picnic at 1\ir. Simpson's on the
day that this happened?
A. Yes, sir.
Q. You did not see the happening7
A. No, sir.
Q. Where wP.re you at the time it occurred Y
A. At the camp.
Q. How many people were in the picnic party, approximately? It is not necessary to be exact'
A. A dozen.

'

-

~0
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Q. A dozen~
A. Yes, sir.
.
Q. How old was the young man T
A. ~seventeen.
·

page 66 ~

th~ Court:
.
Q. Seventeen when?
A. In Octo her.

By

By 1\tir; Ashburn:
I~ October preceding the occurrence?
A. Yes, sir.
.
.
.
Q. By what mmnbers of your family is he survived f
A. Two sisters, a brother, a mother and father.
Q. Will yo~ state his mother's natne 1
A. Maude 0.
Q. What are the names of the sisters f
A. Violet Evelyn Williams and Burch~
Q. How old is the brother?
A. Twenty-three years old.
.
Q. This was the young-est boy Y
.A. Yes, sir, and our baby.
Q. Mr. Williams, did this young man have any knowledge
of electricity?
A. W P.ll, I don't believe that he ever had any at all, be;_
cause he never had anything to do with it. He didn't more
than go to school and run erra~ds.
Q. Had he worked around electrioity or for an
page 67 ~ electrical company Y
:
A. No.
Q. Or with electrical apparatus f
.A. No, sir.
Q. And he never did any work at home for his own amusement that involved the use of wires and batteries and current?
A. No, sir.
.
Q. Was he still living when you saw him that day?
A. No, sir, I don't think there was any life there~
Q. He never spoke?
A. No ; it hurt nw so, but he didn't.

, Q.

By Mr. Ashburn: The witness is with you.
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CROSS EXA:I\1INATION.
By 1\fr. Williams :
Q. ·You say you live on Duncan Avenue in the City of NOlifolk?
·
A. Yes, sir.
Q. And this young man was born in Norfolk?
.A. Yes, sir.
Q. Had he lived there during the entire length of his life?
A. All his life. He was born in South Norfolk.
Q. He virtually lived on Duncan Avenue in the
page 68 ~ City of NorfolkA. Around throug·h Park Place and the like of
that.
Q. Wl1at is your occupation, l\{r. Williams?
A. Carpenter.
Q. During· the su1nmer did this young n1an work with you Y
A. No, sir.
Q. He never worked with you as assistant, or helper, or
anything of that kind?
A. No, sir.
Q. On Duncan Avenue, those houses are wired for elec·
tricity, are they not?
A.. Yes, sir.
Q. And you have electrical appliances in that house?
A. Yes, sir.
1\tir. Williams : That is all.
Witness : But we don't allow the children to do anything
with them.
Q. (1\tir. Williams:) You say you don't allow. the children
to do anything with the electric appliances Y
A. No, sir; we try to raise them that way..
Q. And you warned them about touching anything like
that?
A. Yes, sir.
Q. No electric wires or anything of the kind Y
page 69 ~ A. Yes, sir.
Q. And you warnP.d him that they were dangerous7
A. Yes, sir.

Mr. Williams: That is all.
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0. T. TVhitehead.
RE-DIRECT EXAl\fiNA.TION.
By Mr. Ashburn:
Q. The electri~ wiring in your house on Duncan Avenue,
that counsel refers to, is that insulated 1
A. Yes, sir.
Q. It would not hurt you if you did touch it?
~{r. Williams: Wait a minute. I think if he wants to ask
that, he should qualify him as an expert.
~{r. Ashburn: All right. You may stand down.

At 12 :30 an adjournment was had for five minutes.
1vfr. Ashburn: vVe want to call l\ir. vVhitehead as an adverse witness.

c. T. vVIIITEHEAD,
one of the defendants, called as an adverse witness,
bei.Iig duly swor:q., testified as follows :
page 70

F

Examined by l\ir. Ashburn:
Q. You are ~Ir. C. T. 'Vhitehead?
A. Yes, sir.
Q. You are the owner of the mill that was located at this
site nP.ar Creeds?
A. Yes, sir.
Q. :Nir. Whitehead, when you established your mill there,
did you know or have any idea that these were high tension
transmission wires passing through there?
A. No, sir.
Q. The stack of the mill itself, when put up, 'vas in close
proximity to the wires, was it not?
A. Pretty close, yes, sir.
Q. Was there anything about the appearance of the wires,
the way that they were strung' and the poles that they were
on, to indicate to a. person who was ig·norant of electric current, that they were dangerous wires¥
A. I don't think there was.
Q. Did you ever receive any instructions from the Virginia
Electric & Power Company about keeping the size of the sawdust pile down?
'
A. No, sir.
Q. Mter this occurrence, after this boy was electrocuted,
who leveled clown the pile-who reduced its size?
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page 71

~

Mr. Williams: Same objection as before.
The Court; Overruled.
l'lr. Williams : Exception.

A. l'lyself and the Virginia Electric & Power Companythat is, our helpers.
By Mr. Ashburn:
Q. By your joint direction, I suppose Y
.A. Yes, sir.
Q. You do not know how much of it was taken off?
A. Not very much.
Q. The purpose of decreasing the size was to prevent anyone going up there from coming in contact with it?
A. No. The purpose of decreasing the size was to keep
it where it was; in other words, we were g·oing to saw a few
days longer, and we didn't want the pile to get. any larger
than it was.
Q. It had been, prior to that time, increasing in size as the
mill operated?
A. Yes, sir..
Q. But you didn't, in increasing the size, create a dangerous coneli tion?
A.-No.
1vfr. Ashburn: That is all.
1\Ir. lCellan1: No questions.
page 72 ~ 1\fr. Williams: Come down.
l'Ir. Ashburn: vVe rest.
The Court: Gentlen1en, it is twenty minutes of one. I
will adjourn ·you for lunch, but do not allow anybody to talk
to you, or you talk to them, as you will try the case on what
you hear in the court room.
Note: The jury retired from the court room.
1\fr. Williams: On behalf of the Virg·inia Electric & Power
Company, I n1ove to strike out the evidence as to that defendant on the gTound that there is no evidence here of any
negligence on the part of that company.
The evidence herP. is that in 1930 the Virginia Electric &
Power Cmnpany leased this line, which was in existence at
.that time on private property, and under the easement they
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had a right to run the line over this property; sometime in
March, out of abundance of precaution, which, I submit, there
was no duty on the1n to do, they raised the wire and put it
over the side of the pile so it was impossible for anybody to
touch the wire from that pile.
This.boy, under the evidence here, had no right or no business, on the pile; he had no right or business to touch the
wire.·
·
As I understand the law in Virginia, the doc·
page 73 r trine of attractive nuisance does not apply, and I
submit that he was a trespasser, and no duty was
owed him by Whitehead or the Virginia Electric & Power
Company.
On behalf of Virginia .Electric & Power Company I move
~to strike out the evidence.
J\!Ir. Kellatn ~ On behalf of J\IIr. Whitehead, I move to strike
the evidence on the g-round that this boy was a trespasser.
He was at a place he had no right to be. The property was
under the control of ~fr. Whitehead; be had the rig·ht to establish the pile of sawdust and that the establishment of this
sawdust pile was lawful in the sig·ht of the law.
When the boy entered there, he became a trespasser, and,
in doing 'vhat he did, he had to deliberately place hin1self in
position to reach the wire.
All the evidence is that he could not reach the· wire by deliberately. walking up the sawdust pile, but, in order to do
it, he had to make a special effort; as testified to by one of
the witnesses, the boy was sitting on a cross-arm above the
sawdust pile, which extended out in the direction of the wire,
and he deliberately reached up in this mam1er (illustrating)
and caught the wire.
Certainly ~fr. Whitehead o'ved no duty, so far as this boy
was ·concerned, to maintain a-n safe place for him to plav.
The fact that the sawdust pile may have been atpage 74 ~ tractive to this boy does not require Mr. Whitehead to keep his premises in safe condition for
him.
.
Here was the boy near the premises with his mother and ·
father near the premises, all of whom were older than he,
and, because of their negligence in watching him, they allowed
him to go over on the sawdust pile and come in contact with
the wire. The fact that they were unmindful of him does
not place any responsibility on Mr. Whitehead to keep his
premises safe, nor does it place the responsibility on him
to, keep the place wired so that they calinot get there, nor
does it place responsibility on him to keep a watch1nan there
to keep him off.

.T. H. Williams, Admr., etc. v. Va. Elec. & Power Co.
Note:
ties.

~Ir.

65

Kella1n then proceeded to argue, citing authori-

Mr. Ashburn: I say to your Honor frankly, at the outset, if there were any credible evidence that this boy had been
warned as to the danger to be found on these prernises by
contact with this wire, the plaintiff could not recover. There
is no such evidence. If there were, he 'vould necesHarily be
guilty of contributory negligence by coming in contact 'vith
the wire.
'\T e contend that this plaintiff's decedent was not a trespasser. He was an invitee. lie was on the premises at the
invitation of the employe of Mr. Whitehead. Nir.
page 75 ~ vVhitehead never raised any objection to his employes having guests there, and he was perfectly
willing for then1 to co1ne, and his reason for being there
is stated in the evidence. He was not a trespassor but an
invitee.,
.
vVith respect to sho,ving prin1ary neg·ligence, there are a
number of these cases h.t Virginia, growing out of accidents
and injury and death by electricity.
Note: l\{r. Ashburn then proceeded to quote authorities
and argue.
l\fr. Ashburn: In closing, I say this: The injury to this
plaintiff could not have occurred in the position in which the
wires were originally except for the additional fact of the
construction or growth in size of the sawdust pile.
Our contention is that in the increase in -size of the pile,
and the proximity to the wires, created a condition of danger. The pile grew in size, and as it did it approached closer
the position of the wire. That was a condition of danger,
but that fact'alone would not have created any liability eith~r
on the defendant the Power Company or the defendant Whitehead, in n1y opinion, except for the supervening fact that
each of those parties had knowledge of the dangerous coneli tion of this growth.
The Power Company's line having been there for sometime and not having resulted in any contact with
page 76 ~ any other inflividual.nor caused any inju!·ies, would
have a reasonable right to expect no inJury would
result from the line. If it had no knowledge ef the sawdust
pile being there, it would not have been liable for the electrocution of the boy-if it had no knowledge of the sawdust pile
being there. On the other hand, l\ir. Whitehead having his
sawdust pile there would not have been liable for injury to
the boy if he did not know that the wires were highly charged
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so that a person coming in contact with them would be injured.
But the Power Company discovered the physical situation
at that particular location was such that persons might come
in contact with these wires, uninsulated wires, and be injured; and the surest (:\vidence of the fact that they did discover it, the conclusive illustration that they did discover
it is that they came there and raised the wires up and moved
therr1 to one side long before this injury occurred. That could
only have been for one purpose, namely, to keep people ·who
might reasonably be expected to go on the sawdust pile fro~
coming in contact .with the wires.
They knew the 1nill was going and being operated. They
are bound to have known it, because Mr. Garrington says
that every day the mill was running the sawdust pile was
growing. All in the world that they had to do to prevent an
injury of this nature was to notify the employes so no one
could thereafter cmne in contact with it.
page 77 ~

Note: 1\{r. Ashburn continued to argue, and Mr.
Williams replied.
I

The Court : The motion to strike the evidence, under the
peculiar facts and circumstances of this case, without commenting on them at all, is sustained.
1\{r. Ashburn: 'Ve note an exception.
Note : The jury returned to the court room.
The Court: Gentlmnen, after listening to argutnent of
counsel in this case, the Court has concluded to Rtrike the
plaintiff's evidence. That being true, there is no evidence
on which you can find a verdict for the plaintiff, so I have
written on here the verdict. It naturally follows there will
be a verdict for the defendants.
I have not written it in full, but haye left it for you gentlemen.
Note: The jury retired at 2:12 and returned at 2:17 with
the following· verdict: We the jury find for the defendants.
page 78 } In the Circuit Court of Princess Anne County,
Virginia.
J. H. Williams, Adn1inistrator of Sherwood Allison Williams,

v.

·Virginia Electric & Power Company and C. T. ·Whitehead.
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NOTICE OF APPEAL~
To Messrs. Willian1s, Loyall & Taylor, Attorneys for Vir~
ginia Electric & Power Company.
Messrs. J{ellam & ,Kellam, Attorneys for 0~ T. Whitehea,d:
PLEASE TAKE NOTICE that on the 6th day of June,
1938, at 10 o'clock A. J\1:., or as soon thereafter as I may be·
heard at
the undersigned will present to Hon. B. D.
White, Judge of the 28th Judicial Circuit, who presided over
the trial of the above mentioned case in the Circuit Court
of Princess Anne County, Virginia, April18, 1938, the stenographic report of the testimony and other incidents of the
trial in the above case to be authenticated and verified by
him.
'
And also that the undersigned will, at the· same time and
place, request the Clerk of the said Court to make up and
deliver to counsel a transcript of the record in the aboveentitled cause for the purpose of presenting the same with a
petition to the Supreme Court of Appeals of Vit·ginia for
a writ of error and 8upersedeas therein.
J. ,H. WILLIAl\JIS,
Adminis t:ra tor of Sherwood Allison Williams,
By W. R. ASHBURN,
BROUDY & BROUDY,
His Attorneys.
Service. accepted thi~ ....... day o£ 4th June, 1938.
LEIGH D. WILLIAMS,
Attorney for Virginia Electric & Power Company.
F. E. & RICHARD B. l{ELLAM,
Attorneys for C. T. 'Whitehead.
JUDGE'S CER.TIFICATE.
page 79 ~
I, B. D. vv11ite, Judge of the Circuit Court of Princess Anne
County, Virginia, who presided over the foreg·oing trial of
the case of J. H. \Villiams, Administrator of Sherwood Allison Williams, v. Virginia Electric & Power Company and C.
T. Whitehead, in said court, at Princess Anne, Virginia, :April
18, 1938, do certify that the foregoing, together with the exhibits therein referred to, is a true and correct copy and
report of all the evidence together with all motions, objections and exceptions on the part of the respective parties,
the action of the court with respect thereto, and all other incidents of the said trial of the said cause, with the motions,
objections and exceptions of the respective parties as therein
set forth.
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As to the original exhibits introduced in evidence, as shown
by the foregoing report, to-wit: Exhibit No. 1 (certificate
of qualification of the administrator) and Exhibit No. 2
(copy of deed of eascn1ent), which have been initialed by
n1e for the purpose of identification, it is agreed by the plaintiff and the defendants that they shall be transmitted to the
Supreme Court of Appeals as part of the record in this cause
in lieu of certifying to the said Court copies of said exhibits.
And I do further certify that the attorneys for the defendants had reasonable notice, in writing, given
page 80 ~ by counsel for the plaintiff, of the tune and place
when the foregoing report of the testhnony, exhibits, exceptions and other incidents of the trial would be
tendered and presented to the undersigned for signature and
authentication, and that the said report was presented to
me on the 6th day of ,Tune, 1938, within less than sixty days
after the entry of the ·final judgment in said cause.
Given under my hand this 6th clay of June, 1938.

B. D. WHITE,
Judge of the Circuit Court of Princess
.Anne County, Virginia.
page 81 ~ Virginia :
In the Clerk's Office of the Circuit Court of the County
of Princess Anne, on the 29th day of June, 1938.
I, 1Villiam F. I-Indgins, Clerk of the Court aforesaid, hereby
certify that the foreg·oing transcript includes the papers filed,
and the proceedings had thereon in the case of ,J. H. Williams, Administrator of the Estate of Sherwood Allison Williams, deceased, against Virginia Electric & Power Company,
a corporation, and C. T. 'Vhitehead, lately pending in our
said Court.
· I further certify that the same was not made up and completed and delivered, until the defendants had received due
notice thereof and of the intention of the plaintiff to apply
for said transcript.
lliven under my hand this 29th day of June, 1938.
WILLIAI\f F. HUDGINS,
Clerk of the Circuit Court of Princess
Anne County, Virg·inia.
A Copy-Teste:
1\£. B. WATTS, C. C.
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