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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2450
FANNIE S. HARRIS AND H. ASHBY HARRIS,
Appellants,
versus

THELMA ,CRAIG SCOTT, HATTIE CRAIG JONES,
MAPHIS CRAIG, LILE CRAIG, AND JAMES
BERKELEY CRAIG, Appellees.

PETITION FOR APPE·AL.

To the Honorable the Chief Justice and .Associate Justices of
the Su.preme Court of .Apveals of Virginia:

Appellants, Fannie S. Harris and H. Ashby Harris, respectfully represent,
That they are aggrieved of a decree of the Circuit Court
of Fluvanna County entered November 29, 1940, in a Chancery cause therein pending wherein they were complainants
and Thelma Craig Scott, Hattie Craig Jones, Maphis Craig,
Lile Craig and James Berkeley Craig were respondents.
A transcript of the Record in said cause accompanies this
petition.

*ASSIGNMENT OF ERROR.
Appellants assign error that by said decree the Circuit
Court held that the appellees, heirs of Emma Craig, were er.•titled to a certain tract of land containing 23 acres situated in

•
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Fluvanna County, described by rlietes and bounds in said decree. Appellants' position is that the Circuit Court should
have held that.said tract, as pa.rt of a larger tract of 105 acres
(sometimes referred to as 96 acres) was owned by appellants,
or if. not owned wholly ~¥. .~ppellant~, was owned by appellants
ownmg an one-half unchv1ded interest as tenants in common
with certain others, among whom are appellees, owning an
one-eighth undivided interest
STATEMENT;
The issue which was decided by the decree of November 29,
1940, was a collateral or primary issue involved in a suit to

estabFsh_titJe of appellan~s to a tr.act of some ~05 acres. The
bill prayed that complain~nts, who. are appellants, be quieted
in their title to this larger tract, or if it should be held that
they were not solely the owners of this tract, that this 1.05
acre tract should be sold for partition and the proceeds divided. . .
. ..
.
_
.
•The. appeilees by their aris,ver claimed that a portion
3• coiitaiiifog about 20 ~cres had been conveyed to their
mother, Enirria Craig, by the original owner and that this
smaller tract belonged wholly to .them. Thus it was necessary at the outset to decide the validity of appellees' claim to
this smaller tract~
The Court susfaiiied appellees' claim and established in appellees' title to this smaller tract.
·
THE FACTS.

It appears from the pleadings and the evidence that one
Hezekiah Harlow w·as at one time the owner of the la1·u·e trart
which it develops contained about 105 acres. Hezekiah Harlow died sometime prior to 1897 intestate, so that this tare;er
tract desc~nded .to pis _eig4t, cbi~¢Lr~11, J.ohn S! Harlow? _,Taffer~on R. Hadow; Hezelnah W. Harlow, George NathameLHarl0w. Chestinius I-t. Hann~n, .Mary Mar~ar.~t Harlow, Sarah
EHzo,heth Sprouse, and Ann M11riah Harlow. , _
. .
It is aI1ei.ed. in the bill that these heirs.at law of Hezekiah
Ff fl1·l,nv soicl this hact to Berija:min Harlow. A deed dated
:Mny 17, 1897, (Transcript, p. 64) was executed and ackno:wledg-ed by Jefferson R. Harlow, Hezekiah W. Harlow and ,vife,
1\farg-m·et H. Harlow and husband, and Ann Mariah Har.4* Jow: •was executed but not acknowledged by Sara11 E.
Snro.use and husband ... But this deed. was not executed b,
.T nhn S. Hai·low. George N ~thaniel Harl9w and wife, Chestinius ( or Chestences) Hannon and husband. The bill allc?cs tl1at Benjamin Harlow took possession of the tract arid
0
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that he and his successors in title have held it adversely ever
since 1897.
It is further alleged in the bill that Benjamin Harlow conveyed this entfre tract to M. G. Sclater by deed dated tT uno
23, 1896 (Transcript, p. 20) and that it passed under the will
of M. G. Sc1ater to complainants.
Thus was presented the title of complainants, and it ·was
this title acquired by adverse possession in part that the
suit purposed to have established. The heirs at law (-who
were legion) of the heirs of Hezekiah Harlow, who had not
acknowledged or w·ho were not parties to the deed to Benjamin Harlow of May 17, 1897, were made parties defendant.
Among these heirs at law of Hezekiah Harlow were the appellees, grandchildren of John S. Harlow, a son of Hezekiah
Harlow. J olm S. Harlow had only one child, Emma Craig.
The Appellees are children of Emma Craig.
By their answer these appellees set up a claim in severalty
nnder an instrument dated September 28, 1921, '' Exhibit A''
(Transcript, p. 67) to a tract described as containing 20 acres.
This instrument purports to be a deed *from .Benjamin
5'j(c Harlow to Emma ,J. Craig. The validity and effect of
this instrument are the questions involved in the issue
decided by the decree of Niovember 29, 1940, of which appellants are aggrieved.
The description of the tract to be affected by this instrument is as follows:
"all that tract of land lying in Fluvanna County, consisting of twenty acrns, adjoining I-I. C. Haden, Benjamin Harlow and others, with general warranty of title. The Raid
Twenty acres being a part of a tract of ninety-six (96) acres
belonging to said Benjamin Harlow;''
There was a reference hy decree of January. 17, 193$), to
determine '' whether the instrument mentioned in the answer
to Thelma Craig Scott &c-as dated October 1, 1921 (September 17, 1921 )-was effective to convey title to any tract
and if so of what tract and whether Emma Craig and her suecessors in title have occupied and possessed the- trad of land
mentioned in the answ·er in adverse possession for 15 years
or more".
Evidence was offered, over objection by complainants, to
show the boundaries of the tract. The witnesses not hein~
able to g-ive any intelligib]e description, the taking of depositions was adjourned by the Master to permit a surveyor to
make a survey and plat of the tract. There was pointed out
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to him a tract of which he made a plat and he was. examined
a witness.
6*
*The Master in his report found thus :

as

'' But your commissioner is satisfied that the tract so surveyed cannot be the tract if any which the parties may have
had in mind in 1921 when the deed of October 1, 1921 was executed if for no other reason because the tract now ch-limed
does not adjoin H. C. Haden at any point, indeed is located
at the opposite end of the larger. tract of which the tract is a
part. It is the conclusion of your commissioner that the tract
now claimed as conveyed by the ·deed of October 1, 1921 is
not conveyed by that deed and that Thelma Craig Scott and
others, heirs of Emma Craig, have no claim to any specific
tract as a part of the larger tract ·called the Ben Haden
tract.''
Exceptions were filed to this report by the heirs of Emma

,J. Craig, appellees. The Court sustained these exceptions and
established title of appellees to the tract described.
ARGUMENT.

It is submitted that in thus sustaining this instrument of
September 17, 1921 ( sometimes erroneously ref erred to as
dated October 1, 1921, which was the date of recordation) the
Court erred for these reasons:
(1) That the tract of twenty-three acres now claimed. and
which was first defined during the hearing before the Master,
does not meet the one and only descriptive .requirement in
the deed, so called, to Emma Craig. of September 28, 1.921,
under which the claim is now asserted. That deed purports
to convey a tract '' consisting of twenty acres adjoining- Henry
C. Haden, Benjamin Harlow (grantor) ·and others.'' The
T" *tract of twentv-three acres now claimed does not at anY
point adjoin Fi:. C. Haden, but on the contrary lies
the opposite end of tl1e ninety-six acre tract. - ·
(2) There was not at the time· a definition or demarcation
or Reparation of the twenty acres to be affected by the deed
of September 28, 1921. ·
,
·
(3) The deed of September 28, 1921, was inoperative for
any purpose for want of an adequate description.

at

,Ye proceed to discussion of these reasons in their order:
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,

-Emma Craig's heirs, who are pai·ties defendant to this suit,
daim under an instrument dated September 28, 1921, the only
description contai~e~ J~.- that deed is as follows :
'' all that tra~t ~flam1 lying ~ Fluvann~ :County, consistfog
of twenty acres, adjoining H. C. Haden, "Benjamin Harlow
and others, with general warra:nty of title. The said Twenty
acres being a part of a tract ·of ninety-sLx (96) acres belonging to said Benjamin Harlow;'·'
.
· The twenty acres. which .this ·instrument 11ndertook to convey must be some boundary '' adjoining H. C. Haden.'' This
requirement cannot be disregarded as in conflict with some
other requirement.. There is no · other requirement in the
deed, with which it may be in conflict. This clause is the. sole
clause to guide us to the tract on which. the deed was intended
to operate. And certainly so far as the deed described thfj\
propercy affected· it must govern.
s• •In 18 C. J., 277 ( §242) it is said:.
-~. '' Thejntep.t of the _parties, as iuanifested by the language
of tlie deed, will, as a general rule, control in determining the
property conveyed, and in case of ambiguity or ·uncertainty
the language ·of a description will be libe1·ally construed in
order to effectuate, if possible,.,such intention; but. the inten.:.
tion of the parties must be gathered from the language of
the deed, a.nd where ·such -language is· plain. and ,intelligible,
it cannot be changed or varied by construction * • * .''
·,

and at page 286 it is said, ·
"But although a.n obvious error in a deed may be corrected
so as to make the calls consistent with each other and the
description perfect, yet land cannot be thereby included in
a description which the calls fairly construed do not include.''
,So in 2 Devlin on Deeds," §1042, -page ·361,' it is said:·
. '' But where it is apparent from the fact of the ,deod that
the grantor intended to grant a certain parcel o"f land, parol
evidence is not admissible to show that he intended to convey
another or additional parcel, notwithstanding words of gen:.
era] description, taken alone, without comparison with the
.preceding particular description, might seem to indicate this
intention. · Mr. ,J usticc Hoar, of Massachusetts. correctly
states the rule: 'where the terms are used in a- description
which are clear and intelligible, the court will put a construe-
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tion upon those terms, and parol evidence will not be admissible to control the legal effect of such description.' ''

In Browni1ng v. Bluegrass &c. Co., 153 Va. 20, 26, 27, .Justice
Holt thus states the rules which must determine the effect of
a deed:
'' In the construction of deeds, certain well established rules
are fo he remembered. This statement of them was approvecl
by ,Judge Keith, in 1lfon-is v. Berhna,rcl, 114 Va. 630, 77 S. E.
458,460:

*'' '(1) That all parts of the deed must be considered
and that construction adopted w·hich will carry out the
intent of the parties, which intent must be gathered from the
language used; that the true inqufry is not what the grantor
meant to express, but what the words do eA-press.
" '(2) That where words are used which have a well defined
technical meaning, they should be given their technieal meaning. And this is especially true when it can be seen, as in
the case at bar, that the deed was drawn by a professional
hand.
" '(3) That it is the duty of the court to give the proper
meaning to every word used in the instrument if possible.
" ' (4) That if it appears that two provisions of a deed are
in irreconcilable conflict, the last provision yields to tlw first
and the first must be given its full effect.
" '(5) And when a provision is made in a deed in clear, explicit and unambiguous words, it cannot he revoked by implication by a later clause in the deed, but if revoked at all,
must be by terms as clear, decisive and explicit as the terms
by which the first estate was given.'
9*

''Within these limits, it is the co~rt 's duty to give effect
to the intention of tl10 grantors so far as it can be ascertained
from the four corners of the deed itself. Payne v. Kennny,
151 Va. 472, 145 S. E. 300. The best evidence of such purpose
is the grantor's own declaration. That, as there written takes
it_ out of the realm of speculation.''
In TV-illiams v. Gordon, 154 Va. 728, 736, the Court was
called upon to construe a deed which conveyed property 8ubject to easements granted ''reference being hereby made to
all deeds executed and dulv recorded in the aforesaid Clerk 'R
Office". The Court said, ·
'' The deed itself is unambiguous * • • quoting deed * * ft
Courts are not called. upon to construe provisions which need
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no construction, and this provision is one *of that class.
10* If the grantors had in mind easements not appearing
in deeds thereto£ ore executed by them, they certainly did
not indicate it, and their failure to do so is negligence for
which they must suffer. Bibber v. Carville, 101. Me. 59, 63
Atl. 303, 115 Am. St. Rep. 305. ''
In Schultz v. Carter, 153 Va. 730, 734, it is said:
'' In deeds as well as in wills the intention of thr~ maker of
the instrument, as gathered from all its parts, must prevail
unless that intention is contrary to law. • • * ,Yhen such intention clearly appears by according to the w·orch~ their natural meaning, no rules of construction should be invoked to
def eat that intention. ,vhere the laliguage is obscure and
doubtful, it is frequently helpful to consider the surrounding
circumstances and probable motives of the eontracting parties. Gordon Metal Co. v. Kingan & Co., 132 Va. 236, 111
S. E. 99. ''
The effect of this deed must therefore be gathered '' from
the language used,'' and the true inquiry is ·what the ·words
express. There is no ambiguity in this deed, no occasion for
construction with reference to circumstances.
To paraphrase the quotation from Williams v. Gordon,
supra, "If the parties had in mind a tract adjoining Adrian's
Creek, they certainly did not indicate it and their failure to
do so is negligence for which they must suffey·.'' There is no
allegation in the bill or in the evidence in any way explanatory of this divergence between the description in the deed
and the location of the tract now claimed. There is no reason to think that any error was made by thn scrivener o-f the
deed in its preparation. The twenty acres, U any~ to be acquired under this deed must be some boundary adjoining II.
C. Haden.
*But the twenty-three acre trHct now <>!aimed docs
11 * not at any point adjoin I-I. C. Hacl('TI. Indeed it lies at
the opposite end of the property. Of tlw location of this
twentv-three acre tract with relation to the II. C. Haden line
Mr. "\Vatkins, the surveyor, says, (Tnmseript, p. 59)

"Q. Now, Mr. Watkins, I will ask yon whethP.r or not this
tract that you surveyed day before yestenla~T adjoins at any
pnint the H. C. Haden tract Y
"A. No, it is the opposite portion of the land. It does not
come .anywhere near it.
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'' Q. So that if a tract were described as adjoining H. C.
Haden in the deed of September 1921, that tract was certainly
not the tract that you surveyed day before yesterdayi
"A. It could not be. ''
So this fact stands out without contradiction or c-ontroversy,
that whatever tract the deed of September 28th, 1921 to Emma
Craig may have described and conveyerl, this twenty-three
acre tract is no part of it.
The location of the tract is no idle, imrnaterial inquiry. If
this tract had been claimed adjoining H. C. Haden it is quite
likely we should not have sought an appeal, however invalid
we may have thought the deed. But the tract of twenty-t.hree
acres as claimed, lying as it does adjoinin~ Adrian's Creek
and taking most of that boundary and ihe bottom lands of
Adrian's Creek, with a long frontage on the public road, embraces the valuable portion of the Ben Harlow 96 acres
12* and the •remaining portion is rendered of very little
value.

II. Lack of Deniarcation or Separation of the 20 Acre
Tract by the Parties.
· There are no fences or other defining markingR by which
any tract may l1e located within the larger tract.
C. E. vVatkins, County surveyor, ma<le a plat for M. G.
Haden in 1926 of the tract conveyed by Benjamin Harlow to
M. G. Sclater. Of lines of an interior tract )fr. atkins Havs
(Transcript, p. 57),
.,

,v

'' A. Yes this is a plat of the survey that I made on the 12tll
or 13th of August in the year 1926.
"Q. Mr. "ratkins, when you went around the line and
acroRR the tract did you at that time find any ma.rks, lines or
identinca tions of any interior tract ,vhatsocved
'' A. None existed at that time.''
On the reference at the first hearing, Counsel undertook by
two witnesses whom he examined, to have the tract Im claimed
described. But these witnesses were ,vhollv unable to describe any tract by any specific boundaries.· And this diffi~nltv nefl.essarily existed for as one of the witnesses, Saral1
v\7 ells, (Transcript, p.
) says,

,v

"Q.
ere there any lines run by a survevor or was there
anv line cut upon any· trees to locate this 20 ·acres?
"A. No."
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Perhaps the most definite idea of the location of the tract
is contained in the evidence of "\Villie T. vVells * (Tran13* script, p. 36),
'' Q. Can you describe the 20 acres so we can put it in the
record1
"A. Well, it is supposed to go right down Union Road.
lt is supposed to join Mr. Clay Haden.
''Q. What other description can you give!
"A. Well I can't tell how far it goes back that way. I
can't tell how far west it goes but he showed me the tree
where she was standing when she picked out this 20 acres
and had her hand on it and said this was where she wanted
this land and this was where he wanted her to have it.'>

These witnesses not being able to identify any particular
portion as the Emma Craig tract, Counsel asked an adjournment to permit a location on the land, and the preparation
of a plat of the tract so located, by a surveyor.
When the hearing was resumed, a narrative in somewhat
more detail was given of the original definition or separation
of thi~ so-called 20 acre tract, or rath~r lack of definition
was given.
\Villie Louis Harlow, being examined, said he was present
when Mrs. Craig and Benjamin Harlow were locating the
tract. He says of this occurrence (Transcript, p. 44):

'' Q. Do you recall what Mrs. Craig pointed as the starting
point, any particular point on. that land?
'' A. Yes, sir.
'' Q. Describe it.
'' A. It was a pine where she started from. She put her
hand on the pine and pointed in that direction. *' I
14* want my land to run down the hill to the creek'. It
joins the Bacon tract and Miss Margaret Armstrong.
It goes to the creek and comes on back up Union Mills Road
to a certain point crosses over again and takes in the graveyard field.''
Lile Craig was also examined about this occurrence.
says of the description (Transcript, p. 47):

He

'' She put her hand on a pine tree and said, 'I want my
land to run to the creek and up to tl1e road and back to the
pine'.''

10
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And of this pine he says (Transcript, p. 47):

"Q. w·as there any mark on that pine you have been talking about!
'' A. No, sir, only it was dead.
''Q. It was dead at the time you went there¥
'' A. Yes~
''Q. Were you there day before yesterday¥
''A. No.
"Q. You don't know whether the pine that was pointed out
yesterday was the same as you have in mind T
"A. No, I couldn't say."
Mr. vVatkins, the surveyor, says of this pine which was
pointed out to him the previous day when he made the survey for counsel (Transcript, p. 57):

"Q. You have said and some of the witnesses have said
that they pointed out to you day before yesterday a dead pine.
I will ask you how long that pine that they pointed out to you
had been dead.
'' A. I would estimate from three to four years.
15'n'
*' 'Q. Would you say by any stretch of imagination
that pine could have been dead in 1921?
'' A. No, sir. It was a live pine then.
'' Q. Did you see any mark on that pine t
'' A. Yes, there was a blaze on it.
''Q. How old was that blaze?
'' A. Three or four years old.''
The tract now claimed and which the Court has established
in the Craig· heirs is located principally by reference to this
pine. But from the evidence of Lile Craig that the pine his
mother put her hand on was dead in 1921 and the evidence
that this pine was alive in 1921, it is plain that the tract now
claimed is not the tract t110 parties had in mind in 1921.
But there is a more fundamental difficultv. There was
evidently at no time any demarcation of the ti:act the parties
may have had in mind. The lines were never run. If the
lines started at a pine there was never any understanding
of the direction or the point of ending, whether on H. Clay
Haden's line or on Adrian's Creek. Nor was there anv understanding with respect to tlle line on the Union-Nabor
Road.
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16* *III. Sufficiency of Instrument of Septeniber 28, 1921.

It bas been argued that the instrument of September 28,
1921, having been recorded on Octo_ber 1, 1921, was notice
of some sort of claim of Emma J. Craig as against M. G.
Sclater under whom appellants claim. The deed to M. G.
Sclater is dated June 23, 1926.
Undeniably M. G. Sclater is charged with notice of the
deed to Emma Craig on September 28, 1921; its recordation
on Octo her 1, 1921, in Deed Book 12, page 488, is constructive
notice.
But notice of the instrument is only notice of rights ere·
ated by or under it. It still remains to inquire what rights
that instrument created. If it created none, notice of it
would not charge one with notice of rights. It is our contention that this deed to Emma Craig passed no title to any
.·
land to Emma Craig and created no rights in Emma C~~~
against Benjamin Harlow in respect to any land.
/If the deed to Emma Craig of September 28th, 1921, conveyed no land and created no rights then :M:. G. Sclater has
·taken the entire tract, except as there may be rights outstanding in the heirs of Hezekiah Harlow from whom Ben Harlow
houg·ht the tract in 1897. For M. G. Sclater's deed of June 23,
1926. is inclusive; it conveys all the laud south of Adrian's
C1 eek which Ben Harlow owned, described as :
'~ all that certain tract or parcel of land lying and being iu
the County of Fluvanna, State of Virginia, *in Cun17* ningham Magisterial District, containing 56 acres, more
or less, but sold by the boundary and not by the acre,
adjoining the land now or of late James H. Harlow, D. R.
Boston and Robert Brag-g and others, it being all of the land
owned by the gTantor herein on the south side of Adrian
Creek, and also a part of the same land purchased by tlrn
grantor (Benjamin Harlow) from the heirs of Hezekiah Harlow, deceased, by deed bearing· date, May 17, 1897, and reeordecl in the Clerk's Office of the Circuit Oom·t of Fluvanna
County in D. B. 29, page 64, for more complete description
of said land reference is made to said deed above refened
to and all the land owned by the said Harlow."
This is a good description to convey all of tl1e 96-acre
tract lying south of Adrian's Creek. Of such a description in
8 R. C. L., page 1076, it is said:
"Usually general descriptions, such as 'all the estate both
real and personal of the grantor ', 'all my land', in a certain
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town, county or state, 'all my land wherever situated', 'all
my right, title, and interest in and to my father's estate at
law', and the like, are held good.''
And in 2 Devlin on Deeds, page 323, §1013, it is said:
'' A description in a deed of, 'all lands and real estate belonging to the said party of the first part, wherever the same
may be situated', is sufficient to pass any land belonging to
the grantor at the time of execution of the deed.''

It becomes necessary to inquire whether the description in
the Emma Craig deed of September 28th, 1921, is sufficient.
This description is not all of a tract but twenty acres out
of a larger tract.
In this respect it differs from the description in the M. G. Sclater deed. There is nothing here
to identify which twenty acres the *deed was to operate
18"' upon, while in the .Sclater deed the tract is described
as all of grantor's land purchased from Hezekiah Harlow's heirs lying south of Adrian's Creek.
Of such a description in 2 Devlin on Deeds, pag·e 315, §1010,
it is said:
"The description of the premises conveyed must be sufficiently definite and certain to enable the land to be identified; otherwise it will be void for uncertainty. A suit in ejectment was commenced to recover 'the north,,rest fourth of
the southwest quarter of section eleven township fifty-three,
range sixteen,' embracing forty acres. The deed conveyed
several tracts, but the only designation in the deed which
would include the forty..:acre tract for which suit was broug·ht
was, 'the southwest quarter of section eleven, containing forty
aeres '. As a quarter section contains four forty-acre tracts,
it was impossible to decide to which forty-acre tract the description applied. This ambiguity in the description was
held to be patent, and hence incapable of removal by extrinsic
evidence. A suit in ejectment founded on such a deed must
fail. The title should be first perfected by an action brought
for the reformation of the deed. But to render the deed
void for uncertainty in the description, the ambiguity must
he patent and appear on the faee of the instrument. A deed
is void for uncertaintv which describes the land conveved as
'one tract of land lying and being in the countv afoi·esaicl,
adjoining· the lands of .John J. Phelps and Korfleet Pender,
containing hventy acres more or less.' A deed is void for
uncertainty, if from its face it is apparent that there are two
lots to which the description is equally applicable. Such an
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ambiguity cannot be explained by parol evidence. So a grant
from the State is void in which the description is 'a tract of
land containing one hund;red and seventy-three acres, lying
and being in our county of \iVilkes, on a big branch of Luke
Lee's Creek, beginning at or near the path that crosses the
said branch, running west 28 chains 50 links to a white
·19* oak, on J\filler 's line, then *north 60 chains to a stake,
then east 28 chains 50 links to a stake, then south 60
chains to the beginning.' A description in a memorandum
of contract of the land to be conveyed as a tract of one hundred and fifty acres, 'lying on Watery Branch in Johnson
County,' is so indefinite that no decree for a conveyance cau
be based upon it. So a description, 'for fifty acres of land,
situate and lying on the headwaters of Elk Shoal Creek as far
.as the waters of Radford Creek, to interfere with no land before sold,' is insufficient to admit of the introduction of parol
evidence to identify the land.''
In 8 R. C. L., page 1072, §127, it is said:
'' Generally, if the description of the land intended to be
~mbraced and the title thereto conveyed by the deed, is so
indefinite or uncertain that it fails to designate or identify
the land meant, the deed is inoperative; for a deed, to br
valid ou its face, requires not only a g-rantor and a grantee,
but also a thing granted, and if the description is too indefinite to convey anything·, then the paper on its face lacks
one of the essential elements of a conveyance, for it is essential to the validity of a grant that the thing granted should
lJe so described as to be capable of being distinguished from
other things of the same kind. Hence a deed which conveys
110 particular spot of ground can transfer no title. So, where
a line only is given, no land being included, the deed is nullity, inasmuch as nothing is gTanted, or wherP 1;wo lines are
given, with nothing to show what is embraced; and a grant
cannot be located when deserihed as heginning at a stake with
nothing further to locate the stake, and the other corners are
described as points at the end of course and distance, tlw
same rule applying where no ending or starting point iR
named.''

Geor_qe v. Bates, '90 Va. 8:39, 841, is to the same effect. There
the question arose as to the sufficiency of a description
20t.« of a tract as '' a certain piece or parcel of *land near
Bacon Qua.rt.er Branch''. Of that description and of the
definition necessary to sustain a deed the Court said:
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'' The claim of the plaintiffs is that in May, 1844, the surviving trustee in the deed of August 6, 1825, offered for sale
'by virtue of a deed of trust from the late James Brown to
the undersigned, * * '~ a certain piece or parcel of land near
Bacon Quarter branch'.
That this property, at the sale
which ensued, was bought by T. F. Crew for the sum of $550
a11d by him sold on the 27th February, 1854, for the consideration of $1 to M:icajah Bates, the ancestor of the plaintiffs. And that this piece or parcel of land, thus acquired
contains twenty-six acres and is the identical property conveyed by the trust deed of 1824, as lots in Duval 's addition
numbered as 151, 152, &c. iN ow it may well be questioned,
as bas been done by the lea med counsel for the defendants,
whether 'a description which consists only of the. words : a
piece or parcel of land near Bacon Quarter branch', is too
vague and indefinite to create a rig·ht of private property
in any particular parcel of land,, which could be maintained
in a court of justice. U. S. v. King, 3 How. 787. And this was
manifestlv the view of this court when it sent the case back
for testimony to be taken, for it had then all the advantages
to be derived from the deeds which were before it, and if th~
lights derived from the deeds had been sufficient to identify
the property, there would have been no necessity for sending the case back. 'To give a deed any sensible operation, it
must describe the subject matter of the conveyance, so as
to denote, upon the instrument, what it is in particular, or
by a reference to something· else which will render it certain.
The want of such a description or reference in a deed is a
defect which renders it totally inoperative." Kea v. Robeson, 5 Ired. Eq. 373.

'' And in the case of Dickens v. Barnes, 79 N. C. 490, the
court says : 'A deed conveying land and describing it
21 * as '' one tract of land lying and being •in the county
afore said, adjoining the lands of A and B, containing
twenty acres, more or Jess", does not constitute color of title,
and possession under it is not adverse. Such description is
insufficient and cannot be aided by parol proof.' See also, 5
Jones, Eq., 155; TV est falls v. Cottrills, 24 "\V. Va. 763; Clark
v. Chamberlain, 112 l\fass. 19; fatmhard v. Aldrich, 8 N. H.
31."

''It may -then well be doubted whether the description relied on in the present case passed any title to Samuel Taylor,
and if they did not, of course, none could be transmitted by
him.''

I

/
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On prior appeal, 80 Va. 126, the Court had direct~d that
the lower Court should permit the parties to introduce such
evidence as mig·ht be admissible to support this description.
A vague or indefinite description may be supported by evidence of definition and occupation of a certain tract. The
Court then in 80 Va. 126, 129 held that it was error not to
permit a plaintiff claiming even under such a deed to offer
his proofs and to hear the case on the bill and answer alone
after overruling the demurrer, saying:

"If the dei1mrrer was properly overruled, because the bill
presented a case for equity jurisdiction, the merits of the
case should only be determined upon the fullest proofs on
both sides which either party desired to offer. ·while the identity of the property may not have been established upon the
bill and exhibits, it is possible that it might be upon the testimony of the witnesses; at all events, it is but reasonable to
aJlow a plaintiff, who presents a sufficient case for equity
jurisdiction upon his bill, all suitable opportunity to prove
his case.''

It was in view of this holding that we thought it proper
not to except to the answer of Emma Craig's heirs or to
move to strike the answer in its claim to this twenty
22'i(: *acres. So we asked for a decree of reference to permit proof of the facts. But the proof showed no occupation and no claim to any tract '' adjoining H. C. Haden''
or elsewhere.
·
The manner in which a vague and indefinite description
may be supported by extrinsic evidence of the conduct of
the parties is well illustrated in the case of SmUh v. llfullen.
113 Va. 671, 674, 675. There one Merrill contracted with
Letcher Washington in writing to sell forty acres of his
400-acre farm called Clifton, tbe only description of the 40
acres being ''forty acres of land, more or less, said land being part of Clifton and adjoining the lands of Alexander
Pratt and 'Belvedere'." The evidence showed that. the part.ie.~
went upon the land, established lines, upon which fences were
built and had subsequently been maintained. Later in a suit
for settlement of the estate of :Merrill, a commissioner was
appointed to convey "said 40 acres of land with special warranty of title to said Letcher asbington ". And the residue
of Clifton was sold, the decree referring to the trnct as Clifton, '' after deducting- 40 acres purchased from ·William Merrill during his lifetime by Letcher Washing-ton". The commissioner in conveying to Letcher "\Vashingfon described tlw
tract as '' the said tract of land of 40 acres, lying and situ-

,v
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ate in the County of King George and formerly a part
of what is lawwu as 'Clifton *Farm' and which adjoins and is bounded by other land of said Washington!
the land of J. H. Carpenter, of J. M. Branigan, the 'Belvedere' farm and the residue of the 'Clifton' farm".
Some sixteen years after vVashington purchased, Mullen,
his grantee, had the tract which had been fenced surveyed
and discovered that it contained but 31.66 acres, and he
brought this suit for specific performance, asking the Court
"to decide and determine the definite location of such 40
acres and that the deed from the commissione1; be reformed
so as to fix definitely the boundary of said land''. The lower
Court appointed a commissioner to run the boundaries so a8
to include 40 acres and the Court confirmed a report fixing
boundaries for 40 acres. It will be seen how closely analogous
this case is to the case at bar. The principal difference is
ihat the location of the 40 acres as fixed by the commissioner
did not conflict with the descriptive matter contained in the
eontract and deed, ,vhile in the case at bar the twenty-threeacre tract now claimed by Emma Craig's heirs does conflict
with the description as contained in the deed that the tract
by the deed conveyed adjoins H. C. Haden.
But the Court held that the contract, deed and decree
24* were so vague and indefinite that no claim could be *made
under them. And of the action of the lower Court in
undertaking to fix the boundaries of a 40-acre tract not defined in the deed, the Court said:
23*

''In his bill the plaintiff, Mullen, admits that no survey of
the land sold to Washington was ever made. It is not controverted that vVashingfon's purchase was an undefined portion of a four-hundred-acre tract, with nothing· in the contract to distinguish it from any other portion of the 'Clifton' farm, except. that it joined Alexander Pratt and 'Belvedere', two other large farms adjoining 'Clifton'. The decree of the Circuit Court of King Georg·e County directing a
deed to be made to
ashingfon, and the deed made in pursuance of that decree, are as indefinite in description of the
land as the contract in pursuance of which they were made.
It would be impossible to locate the land intended to he sold
by the description thereof in either the contract, the decree,
or the deed. There is no evidence by which either the Circuit
Court of King George or the Corporation Court of the City
of Fredericksburg could have told what lines to run in order
to cut off Washing-ton's forty acres. The action of the Corporation Court was purely arbitrary. It could as easily have
decreed that Mullen's back line be moved west to include·

,:v
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forty acres as to decree, as it did, that his side line and his
back line be pulled out in a northerly direction until forty
acres were embraced, without anything to show that Merrill and Washing-ton, the original vendor and vendee, ever
contemplated any such figure of land or location of lines.
It is clear that the contract set up in the bill and attempted
io be proved is so vag'Ue and indefinite in its description of
the land sold that it cannot be enforced by a Court of equity.
'J~he agreement sought to be enforced must not only be clearly
proved; it must be certain and definite in all its parts. Its
terms must be sufficiently precise to obviate any reasonable
misunderstanding· of ·their import, and if they be vague and
uncertain a court of equity will decline to interfere to enforce it. Railroad Go. v. Lewis, 76 Va. 833; Tidewater Ry.
Co. v. Hurt, 109 Va. 204, 63 S. E. 421.
"In Westfall v. Cottrills, 24 W. Va. 763, a contract to sell
and convey 'forty acres off the Spring *],ork end of
25* my tract of one hundred and forty-seven acres on
Beach Fork, in Calhoun -County', was held to be too
vague and indefi~ite to be specifically enforced.
'' In Blankenship v. Svencer, 31 W. Va. 510, 7 .S. E. 433,
'Rixty-seven and a half acres, being the lower end of a larger
tract', was held to be an insufficient description of the land
sold for it to be enforced.
"In the case of Butcher v. Creel's Heirs, 9 Gratt. (50 Va.)
201, C conveyed to B five acres of land, including a mill and a
saw-mill, 'reserving to himself the rig·ht to build or erect a
saw-mill on the opposite side of the said river, or at the
further end of the dam of the aforesaid saw and grist mill'.
It was held that there was no such certainty in the description of the land intended to be excepted out of the conveyance as to withdraw it from the operation of the deed.
"In the Tlfrginia Iron, Coal & Coke Go. v. Crane's Nest C.
& C. Co., 102 Va. 405, 46 S. E. 393, where it appeared that
the contract described no definite boundary, but called for 'a
certain piece of land lyimr on Sandy Ridge, in "\Vise County,
Virginia, say forty or fifty acres, more or less', out of n
1arg·er boundary, it was conceded tliat the contract was void
for uncertainty in its description of the land referred to.
See also Barnes v. Hustead, 219 Pa. 287, 68 Atl. 839; HamJlton v. Harvey~ 121 Ill. 469, 13 .N. E. 210, 2 Am. St. Rep. 11~:
Robertson v. Lewis, 64 N. C. 734; Rampke v. Biu:liler, 203
Ill. 384. 67 N. E. 796.
"In the cases cited the contracts were held unenforceable.
hPcause the description of the subject matter was too vague,
indefinite, and uncertain to be enforcPd. The contract, decree, and deed under which Mullen and Purks claim, in the
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case before us, is not more certain, definite, and specific in
its identification of the land intended to be sold than in the
cases cited.''
The Court sustained the claim to the 31.66 acres on the
g1~ound that the lines of this tract had been actually
29* *run and fences located upon them and remained in continuous occupation of the grantee, saying:

,v

"The evidence shows that at the time of the sale by William Merrill to Letcher ashington, in February, 1891, the
parties went upon the laud, and in the presence of witnesses,.
designated the lines and corners of the land intended to be
bought and sold, and that both expressed themselves as satisfied with the lines and corners then indicated, and with the
body of land embraced within those limits, that during Washington's ownership of the land fences were built .upon the
lines thus indicated by the parties, and have been ever since
maintained upon those lines and regarded as showing the
true boundary of the land sold by Merrill to Washington.''
In the case at bar there was no occupancy by Emma Craig
of any sort; there is not a fence or a defined line anywhere
in the tract.
Sarah vVells ( Transcript, page 34) says:
'' Q. vVere there any lines run by a surveyor or was there
any line cut upon any trees to locate this 20 acres?

"A. No.'~
Mr. ·watkins who made the survey for Mr. Sclater in 1926
says of the co11dition of the tract (Transcript, p. 57) :
~' Q. Mr. Watkins, when you went around the line and
across the tract did you at that time find any marks, lines or
identifications of anv interior tract whatsoever¥
~' A. None existed ;t tbat time."

$'So it is plain we cannot sustain tbe deed to Emma
Craig by practical location by the parties.
Merritt v. Bunting, 107 Va. 174, 180, involved the question
of the sufficiency of a ~;rant which described the tract as
p:ranted as containing 26-9 /lOoths acres lying and being in
ihe County of Accoma~, on Chincoteague Island and bounded
as follows: Beginning at ''a" thence S 50 E 7.50 rhains
to "b" and "c" not 0 ·ivino· any location for the points "a''
0.
l"'I
"'
'
"b'' and '~c". ' It was
27*

F. S. Harris and H. A. Harris v. T. C. Scott, et als.

19

Held "as we said at the outset, if Merritt had had actual
notice of the grant in question, it would not have been sufficient to charge him with notice of any right in Bunting to
the land which is in controversy in this suit. We are, therefore, of the opinion that the circuit court erred in not rejecting the grant when offered in evidence; and for this error, its
judgment must be reversed and a new trial awarded.''
Florence v. M orien, 98 Va. 26, 33, was much relied on by
counsel as sustaining the Emma Craig deed. The deed in
that case described the property conveyed as '~ all the right,
title and interest of said Richard K. Mori en and wife in and
to the real estate lying in the County of Henrico of which
Richard Morien died seized and possessed". Of course, this
description was sufficient. As the Court says:
'' The deed in this case shows from whom the property in
controversy was derived or acquired, in what county it was
located, and that all the grantor's right, title and interest
therein was intended to pass by it for the purposes for
28* which it was *executed. No subsequent purchaser or
encumbrancer could have read that deed without obtaining actual notice of all the rights which the beneficiary
under it is now asserting."
The Emma Craig deed shows on its face that not all the
grantor's right, title and interest in the Ben Harlow trac-t
was intended to pass but only the grantor's interest in some
undescribed twenty acres of that Ben Harlow tract.
The ratio decidendi of Florence v. M orien, s·uvra, is thus
stated:
'' The recorded instrument is sufficient to operate as constructive notice under the registry laws if the property be
so described or identified that a subsequent purchaser or incumbrancer would have the means of ascertaining with aecuracy what and where it was, and the language used be such
that, if he should examine the instrument itself, he wou]cl obtain thereby actual notice of all the rights which were intended to be created or conferred by it. 2 Porn. Eq. Jr., sections 649, 650; 2 Minor's Inst. 977 (4th Ed.); 2 Dm lin on
Deeds, section 650; Le Neve v. Le Neve, 2 W. & T. Lead.
Cases, pt. 1, p. 205, and notes.''
7

Apply this proposition to the Emma Craig deed and we
find that it doesn't afford the means of ascertaining what and
where the land was. And no one examining the instrument
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itself would obtain notice of '' all rights'' created by it. Certainlv no one would suspect on reading· that deed that a tract
of twenty-three acres bounded by Adrian's Creek and nowhere adjoining H. C. Haden was affected by it.
Florence v. llforien is thus restated in National, dfo., Co.
v. Bu,rrow, 110 Va. 785, 790:
'' In other words, the registered or recorded instrument
must afford to subsequent purchasers or encumbrancers
29* the means of not only ascertaining with *accuracy what
property is conveyed or affected by the instrument reg·istered or recorded and where it is, but its language must be
such that, if a subsequent purchaser or incumbrancer should
examine the instrument itself he would obtain thereby actual
notice of all the rig·hts which were intended to be created or
conferred by it; and if it contained these essential requisites
the registry or recordation thereof operates as constructive
notice to subsequent purchasers and incumbrancers; otherwise not.''

Blair v. Rorer, 135 Va. 1, 31, is a typical case of identification from a description given. It was necessary to apply the
description given to the land, in other words, to locate lots
19 and 28 on Roanoke Street from the description contained
in the deed in question which g·ave frontage and depth and
location at the corner of Third Street. So Sulphur Mines
Co. v. Thonipson. 93 Va. 293, 310, in a case defining the tract
described in the deed. These are, of course, well recognized
principles. They will illustrate the insufficiency of the
Emma Craig- deed.
It is submitted, therefore :
(1) That the twenty-three acres now claimed cannot be
the twenty acres which the parties had in mind when the deed
of September 28, 1921, was executed.
(2) That the deed of September 28, 1921, is inoperative in
respect to any land for no one from the language used can
Jocate or identify with the help of extrinsic evidence any
land.

30*

*Jfor errors complained, petitioners pray that an appeal and supersedeas may be awarded and that the decree complained of may be reviewed and reversed. And they
will ever pra~ &c.
Opportunity to be heard orally is requested.
A copy of this petition was mailed to Albert 0. Boschen,
7

,

],. S. Harris and H. A. Harris v. T. C. Scott, et als.

21

attorney for defendants in error, on March 24, 1941. Petition is to be filed in Clerk's Office at Richmond.

FANNIE S. HARRIS,
H. ASHBY HARRIS,
By Counsel

E. 0. McCUE, JR.,
"\VALSH & ·wADDELL,
P· q.
We, E. 0. McCue, Jr., and H. vV. Walsh, attorneys at law
practicing· in the Supreme Court of Appeals of Virginia, do
liereby certify that in our opinion the decree above mentioned
of November 29, 1940, should be reviewed.
E. 0. McCUE, JR.,
Charlottesville, Va.

H. W. WALSH,
Charlottesville, Va.
Received March 25, 1941.
M. B. WATT.S, Clerk.

April 22, 1941. Appeal and s·upersedea..~ awarded by the
Court. Bond $300.

M.B.W.
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IN THE

Supreme Court of Appeals of Virginia
FANNIE S. HA.RRJS A,ND II. ASHBY HARRIS,
Appellants,
versit,S

THELMA CRAIG SCOTT, MATTIE CRAIG JONES,
MAPHIS CRAIG, LILE CRAIG, Al~D JAMES
BERKELEY CRAIG, Appellees.

ANS"\VER BY APPET..,LE·ES TO PETITION OF APPELLANTS FILED ON MARCH 25TH, 1941, IN THE
CLERK'S OFFICE OF THE SUPREME COURT OF
APPEALS OF VIRGINIA.

To the Honorable the Chief Jitstice and Associate Justices of
the Supreme Court of Appeals :

The appellees, Thelma Craig· Scott, Mattie Craig Jones,
Maphis Craig, Lile Craig· and James Berkeley Craig·, in answer or reply to the petition of the appellants.
STATEMENT.
The appellants in the petition in this Honorable Court were
complainants in the Circuit Court of Fluvanna :County, Virginia, and filed their hill of complaint which is a part of the
transcript of the record, to which bill of complaint, the appellees answered, said answer being a part of the transcript
of the record, to which answer the appellees respectfully refer
and pray that it be read as it gives a clear statement of the
position of the appellees.
The appellees, by their attorney, respectfully set forth the
position they take in order to oppose the granting of the apnea l to the anpellants from a decree of November 29th, 1940,
in the Circuit Court of Fluvanna and the appellees refer to
said decree.
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FACTS.
Jefferson R. Harlow and others conveyed to Benjamin
Harlow, by. deed dated 17th clay of May, 1897, ;recorded
2* in the Clerk's *office of the Circuit Court of Fluvanna
County, Virginia, in Deed Book 29, page 64:
Benjamin Harlow conveyed to Elsie ·washington, by deed
dated on April 5, 1906, and recorded in the Clerk's office of
the -Circuit Court of Fluvanna County, Virginia, in Deed Book
#2 (new series), p. 135, said deed conveyed twenty (20)
acres, of the ninety-six ( 96) acres, of the original tract owned
by said Benjamin Harlow at that time:
On the 28th day of September, 1921, Benjamin Harlow conveyed to Emma J. Craig (mother of appellees) said deed
being recorded in Deed Book #12, page 488, said description
being· as follows: '' All that tract of ]and lying in Fluvanna
County consisting· of Twenty (20) acres, adjoining H. 0.
Haden, Benjamin Harlow and others, with g·eneral warranty
of Title. The said Twenty (20) acres being a part of tract
of Ninety-Six (96) acres, belonging· to said Benjamin Ha1·low." A photostatic copy of the a.hove deed was filed in the
papers in the lower Court, and should be with the transcript
of the record. It will be seen by the deed that Benjamin
Harlow could not write and made his mark.
It will be seen by the· handwriting that the person who
wrote the deed also certified it, a.nd he was Chas. E. Taylor,
"J. P." The deed was recorded in the Clerk's office of the
Circuit Court of Fluvanna County, Virginia, on the 1st day
of October, 1921, in Deed Book #12, page 488: On the 23rd
day of June, 1926, Benjamin Harlow conveyed to l\L G. Sclater
(who devised said property to the appellants), by deed dated
above mentioned, and recorded in the Clerk's office of
the Circuit Court of Fluvanna County, on the 25th day of
.Tune, 1926, in Deed Book # 16, page 236.
The description in said deed being;: A11 that certan tract
or parcel of land lying and being· in the County of Fluvanna,
State of Virginia, in Cunningham :Magisterial District, containing· 56 acres, more or less, but sold by the boundary and
not by the acre, adjoining the land now or of late .James
3* IL Harlow, D. R. Boston *and Rohert Bragg and other.
it being a11 of the land owned by the grantor herein on
the south side of Adrian Creek, and also a part of the sam(?!
hmd purchased by the ~;ran tor (Benjamin Harlow) from th(l
heirs of Hezekiah Harlow·. deceased, h:v- deecl hearing' date,
.May 17, 1897, and recorded in the Clerk's office of the Cir-
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cuit Court of Fluvanna County in D. B. 29, page 64, for more
complete description of said laud reference is made to said
deed above referred to and all the land owned by the said
Harlow.
It will be seen by the plat made by Mr. Watkins, the surveyor of Fluvanna County, Virginia, who surveyed the entire
tract of Ninety-six acres, which was owned by Benjamin Harlow; said plat is filed with the papers in this cause, and a
blueprint is with the transcript of the record, filed with the
petition. By said plat it will be shown that the survey made
by Mr. Watkins has 105 acres, which rm1s over the amount
of acres referred to in the various deeds from Benjamin Harlow as shown in the record.
ARGUMENT.

It will be shown throughout the depositions which are a
part of the transcript, that counsel for the appellants (who
were plaintiffs in the lower Court), objected to the introduction of oral testimony to clear or explain any ambiguities in
the deed from Benjamin Harlow to Emma tT. Craig·, and counsel for appeJlees (who were defendants in the lower Court),
contended that the law of evidence sustained him, in the contention that such evidence was admissible. It will be shown
by the testimony taken before the Commissioner, that at the
time of the purchase of the twenty (20) acres, that Benjamin
Harlow, the grantor in the deed, and Emma J. Craig· went
upon the land, in the presence of ,vmie T. "\Vells, Sarah
\Vells, Lile Craig ( son of Emma .J. Craig), and \Villie Louis
Harlow, and Emma J. Craig pointed out to Benjamin Harlow, where she wanted the land.
On pag·c 44 of the transcript of the record "Willie Louis
Harlow said, '' She put her hand on the pine tree and
4* pointed in that *direction, and said, 'I want my land to
run down the hill to the creek. It joins the Bacon tract
and l\:fiss Margaret ~i\.rmstrong. It goes to the creek and
comes on back np Union Mills Road to n certain point, crosse~
over again and takes in the graveyard field'."
Sarah WeHs, on page 33 of tl1e record, was asked if she
went on the land, she could point out where Benjamin Harlow and Emma .J. CraiQ.· had a2.'reed where the land should
be before the deed w·a~- delivm-:-ed. Sarah Wells, "\Vi1lic T.
Wells, Murel Lile Craig and "\Villie Louis Harlow· ·went with
the surveyor, C. E. Watkins, upon the land, wl1ile the testimony was being taken ( a continuance was had until the Rtffvey could be made), and they pointed out to !fr. C. E. ·watkins where to run the lines, and after getting his directions
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courses and distances, he made a plat, showing that the survey measured 23% acres, which was not. unusual, as the whole
tract as surveyed by Mr. C. E. Watkins, measured 105 acres.
See the plat made by l\fr. C. E. Watkins, a blueprint of which
is filed with the transcript of the record.
It is shown that Benjamin Harlow could not write and the
deed from him to Emma J. Craig was written by a Justice
of the Peace, and the fact that .the deed recited that the property was '' adjoining H. C. Haden'' does not create such a
confusion as to avoid the deed. This position is not tenable
when it is considered that if M. G. Sclater had examined the
records at the time of his purchase from Benjamin Harlow,
and Harlow being alive at the time, he could have cleared
the ambiguity if it was an ambiguity in the mind of l\L G.
Sclater, and not wait until after this length of time and attempt to have the deed annulled on account of vagueness, and
that vagueness being only in the mind of the appellant, as
the Honorable Court did not have any difficulty in deciding
that the deed from Benjamin Harlow to Emma J. Craig was
valid.
If one reads the report of the Commissioner, A. S. Haden,
and notice the lack of reasoning· in deciding in favor of the
plaintiffs, that the Honorable Judge of the Circuit Court
5* had no *difficulty in sustaining tho exceptions of the defendants in the Court below (appellees to the petition
under consideration). As to the recital in the deed, as to adjoining H. C. Haden, more will be written about it later in
this answer.
Counsel for appellee does not agree with appellants in the
statement on page #7 of the petition for. appeal as follows:
'' This requirement can not be disreg·arded as in conflict with
other requirement.
'' Extrinsic facts pointed out in the description may be resorted to ascertain the land conveyed,'' 18 Vol. Corpus ,Juri:,,
p. 181, footnote .97; Fitller v. 1Vood, 13 T. Ga. 66, 72 S. E.
Rep. 504; Brice v. Sheffield, 118 Ga. 128, 44 S. E. Rep. 843.
'' And the property may be identified by extrinsic evidence,,
as in the case of records of the Countv where the land is situ-·
Rte.'' See 18 Corpus ,Turis, p. 181, footnote 98.

"If part of tlle description is proved inconsistent on being
applied to the premises it does not vitiate the deed, the intent being apparent." 18 Corpus .Juris, p. 181, footnote 99.
Hitll v. Fuller, 7 Vt., p. 100; Barbour v. Tomvkins, 58 W.
Va. 572.
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A deed will not be declared void for ambiguity or uncertainty of description until the Court has brought to aid
in its interpretation all the light afforded by collateral facts
and circumstances properly provable by parol, especially
after long· years of peaceable enjoyment of the property,
which has been improved and has greatly enhanced in value.
Blair v. Rorer's .Adm,' r, 116 Va. S. E. Rep. 767. Motion for
leave to file petition for writ of error, denied. 262 U. S. 234;
27 L. Ed. 1206.
The important point to be stressed can be taken up at this
point, and counsel for appellees (or Emma J. Craig's heirs)
submits that the appellants are so clearly mistaken in their
~ontention and without burdening this Honorable Court, the
appellecs submit the authorities cited herein to oppose the
granting of an appeal to the appellants, and for the purpose
of supporting the learned Judge of the Circuit Court of
fi* Fluvanna County, Virginia, in his decision *in this cause,
the following case is cited: In Florattice v. Morien, 98
Va.., page 26, et seq. This was a case whether a deed of trust
executed by Richard K. Morein. to secure the Richmond PerJ,etual Building· Loan and Trust Company had priority over
the deed of trust executed by him to R. R. Flora.nee, trustee,
to secure certain creditors. The description of the lands
conveyed by the prior deed of trust is as follows: First, a
house and lot, belonging· to said Richard K. Morien, on the
~out.beast corner of Cary and Meadow Streets, in the County
of Henrico; and Second, '' all the rig·ht, title and interest of
said Richard K. :Morien and wife in and to all the real estate
lying in the County of Henrico of which Richard Morien died
seised and possessed, together with any and all other real
estate wlficb they may own, and any and all real estate in
said County, of whatever kind or wheresoever the same may
be, or however required by the said Richard K. Morien and
wife''.
The Court held the description sufficient to hold that the
deed of trust to Richmond Perpetual Building Loan and Tmst
Company was prior to R. R. Florance deed, '' all rig·ht, title
and interest of said R,icharcl K. Marien and wife, in and to
the real estate lying· in the County of Henrico of which Richard Morien died seised and possessed". Held, it was sufficient. The Court, in Florance v. Morien, 98 Va., at p. 33,
said, "The oh.iect of the registry laws is to compel every
person receiving an instrument required to be registered to
place it upon the records in order that he may protect his
own rights as well as those who may afterwards acquire an
interest in the same property.
The recorded instrument is sufficient to operate a.s con-
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structive notice under the registry laws if the property be
so described or identified that a subsequent purchaser or
incumbrancer would have the means of ascertaining with
accuracy what and where it was, and the language used be
such that if he should examine the instrument itself, he would
obtain thereby actual notice of all the rights which were intended to be created or conferred by it." Citing Pomeroy
Eq., Section 649', 654; 2 Minor's Inst. 977 (4th I~d.);
P *2nd Devlin on Deeds, Sect. 650; Le Neve v. Le Neve, 2
and T. Leading cases, Part 1, pages 205 and notes, '' 'l~he
deed in this case shows from whom the property in controversy was derived or acquired, in what County it was located,
and that all the grantor's right, title and interest therein was
intended to pass by it for the purpose for which it was executed.''

"T

''No subsequent purchaser or encumbrancer could have
read that deed without obtaining actual notice of
the rights
which the beneficiary under it was asserting." "We are of
the opinion, therefore, that was sufficient in law to charge
subsequent purchasers with notices thereof, and that the appellant, Florance, Trustee, must be deemed to have had notice of it, and to take subject to the lien thereof."

au

.Affirmed lower Court.
Va. B. & L Co. v. Glentn, 99 Va., p. 470.
Reid v. Rhodes, 106 Va., p. 702.
Citing Florance v. M orien, 98 Va. 35, 34 S. E., p. 800.

J.ltferritt v. Bwnting, 107 Va., p. 174. See also Na.tio1tal Cash
Register v. Burrow, 110 Va., p. 789, citing· the case of Florance v. Morien, in 98 Va., p. 26. Also Natfonal Cash Registwr v. Norfolk Realty C01npany, 110 Va., p. 797, citing Florance v. llforien, 98 Va.~ p. 26; Steelman v. Lafferty, 112 Va.,
p. 497; 5 Va. Appeals 208.
EXTRINSIC EVIDE1NCE.
The appellants (complainants in the lower Court) objected
to the introduction of extrinsic ( or parol) evidence, to cleai·
or remove the ambiguities in a deed as to the description,
and the nppellees, _the Craig heirs, in support of their contcmtion that Extrinsic evidence can be introduced to clear
:rny :m1bi~·uitics in the deed as to the description, cite 8ulphnr llf ine.c; Company v. Thomvson, 93 Va. 308, 25 S. E. Reporter, p. . ... , w11ere the Court said, '' Extrinsic evidence
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is admissible to ascertain the location of the adjoining lands
called for, so as to apply the deed to its pl'Oper subject matter. If, with the aid of such evidence, the *land could not
8* be identified, then the plaintiff must fail in their action,
put the deed upon its face is not so defective in the description of the land as that the Court could pronounce it
ambiguous or uncertain, and exclude it from the jury. No
court is at liberty to pronounce an instrument ambig·uous or
uncertain until it has brought to and in its interpretation
all the lights afforded by col1ateral fa.cts and circumstances
which are provable by parol.
1 Greenleaf on Evidence, Sees. 298-300 : '' The Court properly admitted the deed ~n evidence." At page 320: "Where
there are conflicting titles, if the junior claimant settles within
his boundary, but outside of the interlock or land in controversy, he g·ains no actual possession of the land in controversy, whether the possession of the senior claimant be actual
or constructive only. "Where there is no controversy the
rule that possession of the part is possession of the whole,
is to be taken in reference to the entire tract, but where there
is a conflict of title it is to be taken in reference to such conflict. ,Vithout actual part of the ]and in controversy, the
junior claimant c.an gain no possession of that subject against
the better right of the senior claimant. If the law were
otherwise, as was said by Judge Baldwin, the lawful owner
mig·ht be disseised, not only without his knowledge, but without means of acquiring it. Taylor ,?. Burnsides, 1 Gratt. 169200 ( side page 196).
'' Courts are not inclined to 'insist upon that accuracy of
description in deeds ·inter parties as is required in Sheriff's
deeds or other transfer of property in in.vitmn, 18 Corpus
.Turis 180, Section 62. 24 Cyc., p. 51 ; 37 Cyc. 1445. The office
of a description is not to identify the land but to afford the
means of identification, and when counsel for defendants now
take up the law as to descriptions, and was stated by him at
the time of taking depositions, that there are a grea.t many
. authorities on this point and submits them as foUows: A description by metes and bounds is not necessary, where the
premises are well known by name. Le·m.min_qs Ex'ors v.
lVhite, 20 S. E. Rep., decree confirmed on rehearing·
9"" (1895),. 21 S. E. *Rep. 473, sec this -case also on adverse
possess10n.
A description of the land conveyed, as a tract l~ring in a
certain county, '' on the north fork of the C. River, being· a
part of the land I purchased from 7vL, joining the lands· of
•persons named' and my own containing-, by estimation, two
hundred and thirty acres, he the sHme more or less", etc., is
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sufficient, if the property intended to be conveyed can be
identified with the aid of extrinsic evidence.
Sulphur Mines Co. v. 1'honipson's Ileirs, 25 S. E. Rep. 232,
93 Va. 293. Blair v. Rorer's A.dm'r, 28 Va. Appeals, p. 31,
and a description in a deed which identifies the land is sufficient. Hurley v. Charles, 72 -S. E. Rep. 689, 112 Va. 706;
5 Va. Appeals 535. This is an important decision on this
point.
If a description is sufficient when a deed is made, no subsequent change in conditions can render it insufficient.
Where a deed contains a general description of the land
conveyed which can be made certain by the proof of surrounding circumstances, or identified by i:eference to the land itself or other objects that more or less distinctly indicate or
determine it, and such deed also contains courses and distances of the land, such general description will control, if
it satisfactorily appears from the deed itself or any recital
or writing referred to therein, that it was the intention of
the grantor to convey the land g·enerally described, and the
courses and distances, insofar as they limit or differ from
such g·eneral description, will be disregarded. A.dams v.
Alkire.. 20 W. Va.; Florence v. Marien, 98 Va. 26, 34 S. E.
890; Gibney v. Fitzsimmons, 45 W. Va., 334, 32 .S. E. 189.
All that is required for description in a deed is reasonable
certainty, and the deed need not be in itself fully capable of
identification, because extraneous testimony, to apply the deed
to the subject matter to which it relates, and thus identifv it,
may be admitted to help out the description in the deed.
Poley v. RulAy, 43 W. Va. 513, 27 S. E. 268; Simpkins v. White,
43 W. Va. 125, 27 S. E. 361; Thorn v. Phares, 35 W. Va. 772,
14 S. E. 399; Warren v. Syme, 7 W. Va. 474.
*In a deed, the only description of the land conveyed,.
was, '' all the lands of the grantor in the County of H. ',.
This was held sufficient description to pass the property included within such description. Vamneter v. Vanme.ter, 93 Va. 447, 25 S. E. Rep. 543, "So a description from ·
which a surveyor can locate the land is good.'' 18 Corpus
.Turis, p. 181 footnote 95. In footnote 95 (a).

10""

1,

''If the land can be identified by parol the deed is not
void." Adkins v. Moran, 67 Mo. 100; Schowalter v. Pirner,
55 Mo. 218. Footnote 95, 18 Corpus ,Juris, p. 181: "Where
lanrl is described by the number of acres, grant and county,
without other description and the grantor owned at the date
of the grant that or less number of acres, the deed will be
sufficient to pass the land, sueh facts being shown.''

F. S. Harris and H. A. Harris v. T. C. Scott, et als.

33

Blackburn v. JJ,JcDonald, 1 Texas Unrep. cases 355: "A
deed will not be held void for uncertainty of description if
by any reasonable construction it can be made available.''
18 Corpus Juris, p. 181, footnote 96.

"It is a cardinal rule in the construction of deeds that
a deed will not be held to be void for uncertAinty if by any
reasonable construction it oan be upheld.'' Moody v. V wndereau, 131 Ga. 521-526-62 S. E., p. 821. When a deed describes the property thereby conveyed as real estate situated
in a certain town and known on the plat of said town as lot
No. 30, block 7, the identity of the plat may be shown hy
parol evidence, and, when shown, the plat becomes a part
of the deed as fully as if it were set out in it. Snooks v. Wingfield, 52 W. Va. 441, 44 '8. E. Rep. 277.
\Vhere there is nothing on the face of a deed to indicate
that it emhrac.es or was intended to embrace land, the beneficial interest in which and the possession of which the grantor
has previously parted with, the presumption is that it was
not intended to be embraced in the deed. Pee1·y v. Ellfott,
101 Va. 709, 44 S. E. 919. See presumptions and Burden
of Proof. See 18 Corpus Juris, p. 180, Sect. 62.
Generally, therefore, any description is sufficient by which
the identity of the premises can be established. 18
11 ¥,, Corpus *,Juris, p. 180, footnote 91.
Hurley v. Cha,rles, 112 Va. 706, 72 S. E. 68'9; Pilkerton v. Roberson, 110 Va. 130, 6,5 S. E. 835; Sulphur Mmes
Co. v. Thompson, 93 Va. 293 S. E. Rep. 232.
Pilkerton v. Roberson, 110 Va. 136, 65 ,S. E. 835: '' A conveyance is also good, if the description can be made certain
within the terms of the instrument (93), Corpus Juris, 18
Vol., p. 180. Footnote 93.
For the maxim, Id Cert1tm est qu,od. certum, reddi protest,
applies. 18 Corpus .Juris, p. 180, footnote 94:
1

The rule is that a deed is not void for uncertaintv if from
the description contained in the deed the property can be
located, 18 Corpus .Juris, p. 180, footnote 91, cited in footnote in Foster v. Robe1·ts, 179 Kentucky 752, 754, 201 S. E.
334; Knott v . •Joli:nson, 11 Kentucky Op. 271.
A deed to land is not void for uncertainty of description
if it furnishes the key to the identification of the land intended to be conveyed by the grantor. Su-int v. Swint, 94
S. E. 571, 147 Ga. 467; Boyd v. Samders, 98 S. E. 490, 148 Ga.
8::19. See Vol. 4. S. E. Digest, p. 4240, et seq., under (Deeds).
See Boundaries, Vol. 2, p. 579 Michie. The object of de-
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scription ~ ''The main object of a description of the land sold
or conveyed, iu a deed of conveyance, is not in and of itself
to identify the land sold that it rarely does or can do without helping evidence, but to furnish the means of identification, and when this is done it is sufficient, under the maxim
that 'that is certain which is capable of being made certain'.
'l'horn v. Phares, 35 "\V. Ya. 771, 14 S. E. Rep. 399.
A description of metes and bounds is not necessary when
the premises are well known by name, etc.
Lemmig v. White, 1 Va. Dec. 873; Snap v. Spangler, 2 Leigh
1; Beverly v. Fogg, 1.Call 484; Griggs v. Brown, ·126. Va. 656;
Bradshaw v. Booth, 129 Va., p. 38; Powell v. Jno. E. Hitghes,
Orphanage, 148 Va. 331.
12*
*Blair v. Rorer's Adm'r., 135 Va., p. 28; Christian v.
Bu.Zbeck, 12 Va. 101. The Ct. below was right in refusing to admit this plat in evidence. This plat was not referred to in or made a. part of any part of tlle chain of title
of defendants or of plaintiff and henc.e was not admissible
as evidence of the extent or location of the metes and hounds
covered by true title.

Baber v. Baber, 121 Va. 740.

It will now be seen that the deed from Benjamin Harlow
to Emma J. Craig, was executed September 28th, 1921, and
recorded in Deed Book 12, p. 488, conveying the 20 acres, a~
follows: '' all that tract of land lying in Fluvanna Count~
consisting; of 20 ac.res adjoining the lands of H. C. Haden,
Benjamin Harlow and others, with general warranty of title,
the said 20 acres being· a part of a tract of 96 acres belonging to said Benjamin Harlow.'' ..
It has been testified by the surveyor, Mr. Watkins, that
:M. G. Sclater was a good business man, wl10 lived in F'luvanna County, Virginia, and knew Benjamin Harlow, and
lived near the Court House, at Palmyra, Virginia, and could
easily have examined the record and seen tliat the deed a hove
referred to had been recorded, and since the deed recited
that, "the said 20 acres being· a part of a tract of 96 acres
belonging to said Benjamin Harlow," this was a sufficient
description to put Sc.lat.er on notice that the 20 acres, conveyed to Emma .J. Craig, was not a. part of tlie land 56 acres
to be deeded to him.
The case of FlorancP v. llforien, 98 Va., p. 26, and the cases
since decided by the Supreme Court of Appeals, as set forth
n hove, support. the contention of counsel for appellees on
this point. It will be arg11ed by counsel for appellant because

F. S. Harris and H. A. Harris v. T. C. Scott, et als.

35

the deed to Emma J. Cr~g, recites that the 20 acres adjoins
the land of H. C. Haden, still there is a sufficient description
to show that the 20 acres is a part of the 96 acres belonging
to Benjamin Harlow, at the time of the conveyance.
In addition thereto there are witnesses who testified that
if they were taken upon the land, they could point out
13• to the •surveyor where the land was. They went with
the surveyor ·watkins, and confirmed their statements
as witnesses, he, Watkins, swearing them in-an unusual proceedings, which ·Counsel for appellees, heirs of Emma. J. :Craig,
approves, by pointing· out to him the pine tree, that Benjamin
Harlow and Emma J. Craig·, at the time of· her buying the
land, a.g-reed was the starting point, and then,-mark you!
the· witnesses who were not interested at the time, except
Lile Craig, a boy at the time, now. an heir of Emma .J. Craig,
showed him, the surveyor, where to go, and he followed them.
·what was the resulU That the survevor was able to follow
then, and after taking his courses mid distances, he made
a survey that showed 23 acres.
Thfa same surveyor, under examination by eounsel for
complainants in the Court below and now the appellants,
said that the 96 acres ran over 105 acres. Now, counsel for
defendant submit, that the surveyor was able to survey the
land which Benjamin Harlow sold to Emma J. Craig, and executed a. deed to her for, that number of acres.
Can appellants refute the testimony of the surveyor, for
he is the same surveyor that Sclater selected to make the
survey for him?
Can appellants ovcreome the law laid down in Florance v.
Morien, 98 Va. 2.6, and the subseauent decisions of the Court
of Appeals, affirming and re-affi.rming the doctrine, that
Sclater took his deed subject to the rights of Emma. ,T. Craig?
Emrnn J. Craig; was the senior claimant to the property
and if Benjamin Harlow was occupying- the 96 acreR adversely to the otlrnr heirs of Hezekiah Harlow, who did not
nnite in the deed to Benjamin Harlow, then Emma .T. Craig,
being· the senior claimant, took what rigl1t.s that Benjamin
Harlow ]1ad in tl1e 20 acres. Then, as to the 20 acres, Sclater
could not take w]ia.t was not conveyed to him, and if he occupied the 20 acres ailversely, which counsel for Emma .T.
Craig's heirs, pm;itively deny, be had not had title to the 56
acres; hut thirteen vears, and if he took anv title to
14* *any land owned by Benjamin Harlow, he took it, subject to the rig-hts of the heirs of Hezekiah Harlow,
whose interest is stiH outstanding- and not owned hv Sclater
or bis devisees. It is claimed that Scla.ter cut ties 'and tim-
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her off of the 56 acre tract and if he did, his estate is liable
for such waste, counsel for defendants, Emma J. Craig, have
,by the deed from Benjamin Harlow to Emma J. Craig and
by the survey set up the 20 acre tract and asks the Commissioner and the Court to set apart that tract to her heirs.
Appellees call this Honorable Court's attention to the state
of facts on p. 44 of the transcript of the record, that when
they ( the defendants in the lower Court) employed C. E.
Watkins, the surveyor, to survey the 20 acres conveyed to
Emma J. Craig by ·Benjamin Harlow, Willie T. Wells; Sarah
Wells ; Lile Craig; Willie Louis Harlow and Be·rkeley Craig
went wit:µ the surveyor and pointed out where Emma J.
Craig and Benjamin Harlow designated the land. E. 0. ,McCue, Bradley Sclater and Ashby Harris went along also.
The appellees call the Court's attention to a material
point: That by the deed from Benjamin Harlow to M. G.
Sclater on June 23, 1926, ( a copy of said deed being in the
record) the property conveyed to M. G. Sclater, is as follows :-'' All that ·Certain tract or parcel of land lying and
being in the County of Fluvanna, .State of Virginia, in Ow1.
ningham Magisterial District, containing 56 acres, more or
less, but sold by the boundary and not by the acre, adjoining the land now or of late James H. Harlow, D. R. Boston
and Robert Bragg and others, it being all of the land owned
by the grantor herein on the south side of Adrian's C1·eek,
and also a part of the sarne land purchased hy the grantor
(Benjamin Harlow) from the heirs of Hezekiah Harlow, deceased, by deed bearing date, May 17, 1897, and recorded in
the Clerk's office of the Circuit Court of Fluvanna County in
D. B. 29, pag·e 64, for more complete description of said land
reference is made to said deed above referred to and all the
land owned by the said Harlow."
15~
*By the above deed it can ·be seen that only 56 acres
could have passed under that deed, because 20 acres
had been conveyed to Elsie Washington, previously. That 20
acres was conveyed to Emma J. -Craig, prior to the deed to
M:. G. Sclater, and in the deed from Benjamin Harlow, to l\I.
G. Sclater, a part of the description is as follows : " • * • and
also a part of the sa11ie land purchased by the grantor (Benjamin Harlow) from, the heirs of Hezekiah Harlou~, deceased,
by deed bearing date, May 17, 1897, and recorded in the Clerk's
Office of the Circitit Court of Flwvanna Coi11nty in D. B. 29,
page 64, for rnore complete description of said land reference
is ma.de to said deed above ref erred to and ali the land owned
bu the sa.id Harlow."
By the deed from the heirs of Hezekiah Harlow, the said
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Benjamin Harlow did not take but 96, acres, so with the 20
acres conveyed to Elsie Washington; 20 acres to Emma J.
Craig· and 56 a.cres to M. G. Sclater makes the entire tract
that Benjamin Harlow had. The appellees submit further,
even if the contention of the appellants were· correct, that
the deed is void because of its vagueness, which appellees
deny and contend that the appellants are in error as to their
contention, the appellants cannot benefit by such conditions
and take the Emma J. Craig 20 acres, but that such acreage
would revert to the heirs of Benjamin Harlow which cannot
be sustained by any reasoning at all.
The appellees by their attorney submit to thls Honorable
Court that the· appeal should not be granted to the appellants.
Respectfully submitted,
THELMA CRAIG SCOTT,
M:ATTIE CRAIG JONES,
MAPffiS CRAIG,
LILE CRAIG and
JAMES BERKELEY CRAIG,
Appellees,
By Counsel,
ALBERT 0. BOSOHEN,
Counsel for Appellees.

RECORD
VIRGINIA:
Plea.s before the ,Circuit Court of Fluvanna County at
the Court House thereof,
Be it remembered that heretofore to-wit: at Rules held
in the Clerk's Office of the Circuit Court of the County of
Fluvanna on the first Monday in November, 1937, came
Fannie S. Harris and H. Ashby Harris and filed their bill of
complaint against Thelma ,Craig Scott, Mattie Craig Jones,
Maphis Craig, Lile Craig, James Berkeley Craig, Frank
Pumphrey, Aimee B. Gentry, Julia B. Pritchett, Robert
Busby, Violet P. Harlowe, Annie A. Craddock~ Elizabeth A .
•Tobnson, George Amiss, John .Amiss, Lemuel Amiss, Carl
Harlow, Monroe Harlow, :Charles Harlow, Robert Busiby,
Lillie B. Hicks, an infant, Eva B. Harlow, an infant, Arline
Busby, an infant, Rindine Harlow, incompetent, John Har-

Supreme Court of Appeals of Virginia

38

low, Jr., Pauline H. Hudson, Bessie Lang, Furman Harlow,
an infant, Nellie Hannon, Ella Hannon> Matthias, Maggie
Hannon McKennie, Annie ~filler Hannon, Harry Hannon,
Nellie H. Nash, Annie Kennedy Hannon, Bessie Hannon
Coroneos, Teresa Hannon Murphy, Annie Hannon Lipscomb,
Rowena Hannon Mitchell, Gladys Hannon Eyler, Ruth Hannon Riese, Edgar Hannon, Richard Hannon, William Hannon,
Reuben Sprouse, W. N. Lamb, William Kelley Lamb, Bettie
L. Lawson, Mildreth L. Smith, Edward N. Lamb, Reuben F.
Lamb, Frederick W. Lamb, Fred Sprouse, Raebel ,S. Lamb,
Lelia S. Lamb, Bes·sie S. Pritchett, Mollie M. Sprouse, ,Joe
~prouse, Hannah .S. Reese, William Sprouse, Clyde Sprouse,
an infant, James ,Sprouse, an infant, Lena Sprouse, an infant, in the following words and figures:
page 2 ~ Virginia
In the Circuit Court of Fluvanna County.
Fannie S. Harris and H. Ashby Harris, .Complainants

v.
Thelma Craig· Scott and others, Defendants.
To the Honorable Edward Meeks, Judge of the Circuit Court
of Fluvanna County, Virginia.
Your complainants, Fannie S. Harris and H. Ashby Harris,
respectfully represent,
(1) That they are lawfully seised of and own a tract of
land situated in Fluvanna County, Virginia., in Cunningham
Ma~:isterial District. on the South side of Adrian's Creek
and on the road leading from Bragg's Cross Roads to Union
Mills, containing 96 acres more or less, adjoining the lands
of the late James H. Harlow, D. R. Boston, Robert Braggand others, said tract having been conveyed by one Beii'jamin Harlow to M. G. Sclater by deed dated .June 23, 1896.
recorded in the Clerk's Office of this Court in Deed Book 16,
page 236, and l1aving passed under the will of said M:. G.
Sclater, wllich was probated in tl1e Clerk's Office of this
Court on September 25, 1935. to Mattie H. iSclater for life
with remainder to the said 'Fannie S. Harris, the interest
of said Mattie H. Scla..ter having- been conveved to said
Fannie S. Harris and H. Ashby Harris ,bv deed dated ,Julv
30, 1936, recorded in the Clerk's Office of this Court in Deecl
Book
, page
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(2) That -complainants and their predecessors in
title have had open, adverse and uninterrupted possession of said tract under claim of right for more than 15
years, and that any other claims to said tract have long since
been barred and extinguished, but certain outstanding interests which appear of record constitute a cloud upon complainant's title and should be removed; that these apparent
outstanding undivided interests arise in this manner:
Said tract consists of a portion of a larger tract of 180
acres, more or less, originally patented to John Timberlake
anrl James Magruder, and said one-half interest of John Timberlake having been -conveyed to Abraham Shepherd by deed
dated April 8, 1836, recorded in said Clerk's Office in Deed
Book 11 (0. S.), page 266, and by Abraham Shepherd and
wife to Hezekiah Harlow by deed dated November 6, 1839,
recorded in said Clerk's Office in Deed Book 12 (0 . .S.), page
88~ said tract now owned by complainants was allotted to
said Hezekiah Harlow as representing his interest in said
larger tract;
Said Hezekiah Harlow died intestate prior to 18'97 and
said tract passed by descent to his eig·ht children, John S.
Harlow, ,Jefferson R. Harlow, Hezekiah W. Harlow, Georg·e
Nathaniel Harlow, Chestinus H. Hannon, Mary Margaret
Harlow, Sarah Elizabeth Sprouse and Ann Mariah Harlow;
the wife of said Hezekiah Harlow has long since died;
Said heirs at law of Hezekiah Harlow sold said tract to Benjamin Harlow, mentioned a.hove as complainant's predecessor
in tit.le, and a deed dated May 17, 1897, was prepared and duly
executed imcl acknowledg-cd by l efferson Harlow and wife,
Hezekiah W. Harlow~ a.nd wife, Mary l\farg-a.ret Harpag·e 4 ~ low and husband, and Ann Mariah Harlow, and
wns duly signed but not acknowledged by Sarah
Eliza beth .Sprouse and Reuben Sprouse, her husband, which
deed was recorded Ma.v 24, 1899, in the Clerk's Office of this
Court in Deed Book 29. ( 0. ,S.), pag-e 64; that John S. Harlow, George Natlianicl Harlow and Chest.inns H. Hannon for
some reason failed to execute or aclrnowled@:e said deed;
(3) That upon execution of said deed of May 17, 1897,
said Benjamin Harlov{ took possession of said land and he
an:d his :;mccessors in title have since held and owned the
same exclusive and openly under claim of rig·ht, and have
never aceounte<l to or 1~e-cognized any rig-ht or interest therein
of said ,John S. Harlow. Geor2'e Nathaniel Harlow and
Chestinus H. Hannon or Saral1 Elizabeth Sprouse, of whicl1
possession and claim of ownership said parties knew or ought
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to have known; that said John S. Harlow, George Nathaniel
Harlow, Ghestinus H. Hannon and Sarah Elizabeth Sprouse
and their heirs at law have not at any time during their pe1iod of more than forty years asserted any claim to or interest in said tract;
(4) That John S. Harlow, whose wife has died, has died
intestate leaving· as his heir at law one child, Emma H. Craig;
that Emma Craig·, whose husband has died, has also died
intestate, leaving· as her heirs at law the following children,
Thelma Craig Scott, resident at 2110 W. Cary :Street, Richmond, Virginia, Mattie· Craig Jones, resident at 211 South
Stafford Street, Richmond, Virginia, Maphis Craig, resident
at 2013 C W. Cary .St., Richmond, Virginia, Lile Craig·, resident at Strawberry Hill, East Highland Park, in the City of
Richmond or in Henrico County, Jam.es Berkeley Craig, resident at Glen Allen, Virginia;
page 5 ~
(5) That Georg·e Nathaniel Harlow, whose wife
has died, has died intestate leaving as his heirs at
law his children, Flora H. Busby, Ella H. Amiss and John
Harlow;
(a) That Flora H. Busby has died intestate, leaving surviving her second husband, Frank Pumphrey, and the following children as her heirs at law: Aimee B. Gentry, who resides in Albemarle County, Virginia, Julia B. Pritchett, who
resides in Charlottesville, Virg·inia, Robert Busby, who resides in Albemarle ,County, Virginia, and Violet P. Har-·
lowe;
·
(b) That Ella. H. Amiss, whose huslJand has died, has died
intestate leaving surviving the following children as her
heirs at law: Annie A. Craddock, who resides in AlbemarlPCounty, Elizabeth A. Johnson, who resides in Albemarfo
County, Georµ;e Amiss, who is a non-resident of Virginia and
whose post-office address is 724 Washington .A.venue, Newport, Kentucky, John Amiss, who is a non-resident of Virginia and whose post-office address is 362 West Allis, MiJwaukee, Wisconsin, Lemuel Amiss, who is a. non-resident of
Virginia a.nd whose post-office address is 304 D. St., .Sparrows Point, Maryland;
(c) Tha.t tTohn Harlow, whose wife has died, bas died intestate, leaving surviving the following- children as his heirs
a.t law, Carl Harlow, who resides in Fluvanna iOounty, Virginia, Monroe Harlow, who resides in Albemarle County, Virginia, Cha.rles Harlow, Emma H. Busby, who has died intestate leaving surviving her her husband Robert Busby, and
the following children a.s her heirs at la:w: Lillie B. Hicks, an

F. S. Harris and H. A. Harris v. T. U. Scott, et als.

41

infant, E,va B. Harlow, an infant, Arline ·Busby, an
page 6 ~ infant, Md the following children ( of John Harlow), Rendine Harlow, who is incompetent, John
Harlow, Jr., Pauline H. Hudson, who resides in Buckingham
County, Richard Harlow, who has died intestate leaving surviving him his widow, Bessie Lang, and a child as his heir
at law, Furman Harlow, an infant;
(6) That iChestinus Harlow Hannon, whose husband has
died, has died intestate, leaving surviving the following children, as her heirs at law: Nellie Hannon, who is a non-resident of Virginia, and whose post-office address is Route 1,
Box 32, Aberdeen, Maryland, Ella Hannon Matthias, who
is a non-resident of Virginia and whose post-office address
is vVestminister, Maryland, Maggie Hannon McKennie, who
is a non-resident of Virg·inia and whose post-office address is
Alberton, Howard County, Maryland, Charles Hannon, who
has died, intestate, leaving surviving him Annie Miller Hannon, who is a non-resident of Virginia and whose post-office
address is 36 Street, near Falls Road, Baltimore, Maryland,
and the following children as his heirs at law: Harry Hannon, who is a non-resident of Virginia and whose post-office
address is 36 Street near Falls Road, Baltimore, Maryland,
and Nellie H. Nash, who is a non-resident of Virginia, and
whose post-office address is Maple: Avenue, Baltimore, Maryland, and the following children ( of Chestinus Harlow Hannon), Harry J. Hannon, who has died intestate leaving· surviving· him his widow Annie Kennedy Hannon, who is a nonresident of Virginia and whose post-office address is 3449
Roland Avenue, Baltimore, Maryland, and the following children. Bessie Hannon Coroneos, who is a non-resident of Virginia, and whose post-office address is 600 Linwood Avenue,
Baltimore, Maryland, Teresa Hannon Murphy, who
page 7 ~ is a non-resident of Virginia and whose post-office
address is 2606 Hampden Avenue, Baltimore, Maryland, Anna Hannon Lipscomb, who is a non-resident of Virginia and whose post-office address is 3449 Roland .A.venue,
Baltimore, Maryland, Rowena Mitchell, who is a non-resident of Virginia and whose post-offfoe address is 2606 Hampden Avenue Baltimore, Maryland, Gladys Hannon Eyler, who
18 a non-resident of Virginia and whose post-office address is
Clayshurg, Pennsylvania~ Ruth Hannon Riese~ who is a nonresident of Virginia. and whose post-office address is 3449
Roland Avenue. Baltimore, Maryland, and the following children ( of Ches tinus Harlow Hannon), Edgar Hannon~ who
is a non-resident of Virginia, and whose post-office address
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is 310 South Gilmore Street, Baltimore, Maryland, Richard
Hannon, who is a non-resident of Virginia and whose postoffice address is 2801 Bernard Street, Baltimore, Maryland,
and William Hannon, who is a non-resident of Virginia and
whose post-office address is 1209 Dellwood Avenue, Baltimore, Maryland;
(7) That Sarah Elizabeth Sprouse, whose husband has
died, has died intestate leaving surviving her the following
childre~ as her heirs at law: Reuben Sprouse, who resides in
Albemarle County, Mag·gie S. Lamb, who has died intestate,
leaving· surviving her her husband, W. N. Lamb, and the following children, William Kelley Lamb, who resides in Albemarle County, Bettie L. Lanson, who resides in Charlottesville, Mildred L. Smith, who is a non-resident of Virginia
and whose post-office address is Washington, D. ,O., Edward
N. Lamb, who resides in Albemarle County, Reuben F. Lamb,
who resides near Earlysville in Albemarle County, IF'rederick W. Lamb, who resides on Lane Street in Charpage 8 ~ lottesville, and the following c.hildren ( of Sarah
Elizabeth Sprouse), Fred Sprouse, who resides in
Albemarle County, Rachel S. Lamb, who resides near Eastham in Albemarle County, Lelia S. Lamb, who resides in
Charlottesville, Bessie S. Pritchett, who resides near ~astham in Albemarle County, Jack Sprouse, who has died intestate leaving· surviving- him his wife Mollie l\L Sprouse, who
resides in Charlottesville and the following children as his
heirs at la:w, Joe Sprouse, who resides in Charlottesville
(c/o J olm Sacre), Hannah S. Reese, who resides in Ellison
Street, Charlottesville, vVillinm Sprouse, who resides in
Charlottesville, Clyde .Sprouse, an infant, James Sprouse, an
infant, and Lena Sprouse, an infant;
(8) That said tract is not susceptible of partition in kind
and cannot be conveniently partitioned in kind, if it should
be established that the children and the spouses and children
of deceased children of John Harlow, George Nathaniel Harlow and Chestinus Harlow Hannon are part owners in said
tract. nor would any one of those interested be willing to accept the whole or a part and pay the others their respective
interests. if any interest they have~ and that the interest of
all would be promoted by a. sale of the whole and partition
of the proceeds.
1

·wherefore ancl f orasmuch as complainants are remediless
save in a court of equity where such matters are properly
cog·nizable, complainants prav that Thelma Craig Scott, "Mattie Craig· Jones, Maphis Craig, Lile Craig, lames Berkeley
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Craig, Frank Pumphrey, Aimee B. Gentry, Julia B. Pritchett,
Robert Busby, Violet P. Harlowe, Annie .A. Cradpage 9 ~ dock, Elizabeth A. Johnson, George Amiss, J ohu
Amiss, Lemuel Amiss, Carl Harlow, Monroe Harlow, Charles Harlow, R.obert Busby, Lillie B! Hicks, a.n infant, Eva B. Harlow, an infant, Arline Busby, an infant,
Rendine Harlow, incompetent, John Harlow, Jr., Pauline H.
Hudson, Bessie Lang-, Furman Harlow, an infant, Nellie
Hannon, Ella Hannon Matthias, Mag·gie Hannon l\foKennie,
Annie Miller Hannon, Harry Hannon, Nellie H. Nash, Annie
Kennedy Ha.nnon, Bessie Hannon Coroneos, Teresa Hannon
Murphy, Anna Hannon L[pscomb, Rowena Hannon Mitchell,
Gladys Hannon Eyler, Ruth Hannon Riese, Edg·ar Hannon,
Richard liannon, William Hannon, Reuben Sprouse, W. N.
Lamb. vVilliam Kelley Lamb, Bettie L. Lawson, Mildred L.
Smith, Edward N. Lamb, Reuben F. Lamb, Frederick W.
Lamb. Fred Sprouse, Rachel S. Lamb, Lelia S. Lamb, Bessie
S. Pritchett, Mollie M. Sprouse, Joe Sprouse, Hannah S.
Reese, ·William Sprouse, Clyde Sprouse, an infant, Jam.es
Sprouse, an infant, and Lena Sprouse, an infant, be made
parties to this bill; that a guardian acl litem be appointed to
defend the interest of said infants and incompetent; that an
order -of publication issue against said non-residents; that
complainants title to said tract be quieted, established and
made firm; that it be dee.reed that said defendants have no
right or interest in said land or any of it, or that if it be held
that anv of said defendants are interested in said tract or
any of ft, that said tract be partitioned among those entitled
thereto and that if such land ca.nnot be conveniently partitioned in kind, that said tract be sold and the propage 10 ~ ceeds divided between those entitled thereto·; that
a proper fee he allowed to complainants' attorneys, and t1iat complainant may have such other and further and general relief as to equity may seem meet and the
nature of their case may require. And complainants will
ever pray, etc.

FANNIE S. HARRIS,
H. ASHBY HARRIS,
By Counsel.
\V ALSH AND WADDELL,
p. q.
~

And on another dav, to-wit, on the 13th day of
November, 1937, Tlrnlma Craig- Scott, Mattie
Craig- Jones, Maphis Craig, Lile Craig· and James Berkeley
page 11
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dtaig filed their joint ai1d separate answer in the words and
figures following, to~wit:
The joiht and sepa.rate answei·s of. Thelma Craig .Scott;
Mattie Craig Jones; Maphis Craig; Lile Craig ; and James
Berkeley Craig\ adults, to a bill of Complaint exhibited
ag:aihst them and othe1·s in the Circuit Court of Fluvanna
Ctn:tllty, Vhginia.
.
.These 1~espondeilts reserving unto themselves the benefit
of all just exceptions to !:laid bill; for answer thereto or to
so much thereof as they are advised that it is material they
should answei\ a:1iswers and says :

.. i. The_se respondents deny the a.Hegatioils set out in ite~
No, 1; of said bill of complaint, and call for strict proof of
same.
_ .
.
.
.
i:liese re$poµdents aver that t~e;re wa.s a conveyance made
by B~nja~in Harlow to lL G. Sclater, by deed dated June
~3, 1.9·2·6, (th~ same date of the deed mentioned in item ~o,i
1,__ qf complai~a!lt's bill), and recorded in the Clerk's Office
Qf the. Circuit G~urt of Fluvanna County, Virginia, in Deed
Book_ 16, page 3~; ( and is .the saille deed referred to by the
oomplainants in ~heir bill of complaint, and t~e same de~d that
Q_ompl~inants_ rely upon as t:heir source of title), in whicµ
deed the said .l?enilamin. Harlow conveyed to the said M. G.
Sclat1?r only fifty-six (56). acr~_s, (not ninety-six (96) acres
as alleged in tl~e complainant's bill), and, the desGriptiqn
. . ~f said. real estate; as conveyed by said . deed to
pag·e 12 ~ :.fyL__ G. Sclater; i~ Deed. Book 16, page 36, is as
f qllows; _'' all that eept~in tract or parcel of land
lying and b~ing· it~_the County_ of F,luvanna; State or, Virginia,
in Ounnipgha~ Magisterial Distriqt, containing 56 acres,
mote or less; 1:mt ~old by the _ ~_ound_a.ry and nqt_ by the acr~,
adjoining t~~ land now or of late ,Jame~ H. :gariow, D. Rf
Boston and _Robert Bragg and others, it be~ng all of the land
owned by the g-rantor herein on the south siq.e of Adrian
Creek, and also a pa.rt of the- same land purchased by the
12.-ra.ntor (Benjamin Ha.rlow) from the l1eirs of Hezekiah
Harlow, d~e~set:1, by deed. bearing da.te, May 17, 1897, and
recorded in the Clerk's Office of the Circuit Court of Fluvanna County in D. B. 29, page 64, for more complete description of said land reference is_ ip.ade to said_ deed above
refe-rred to and all the land owned bv the said Harlow."
As to the manner through which tlie complainants derived
their titl~ IJ1ust. be established by proof, and these respo~4ertts deny that. the c<;>mplain~nts a~e ~wners 9f ei(her the 56,
or 96 acres and call for strict proof of such allegations.
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2. These iespondents deny tha.t the cotnpiainants and their
predecessors iii title have had open, adyerse and uninterrupted possession of the said tract of land of either 56 acres
ot 96 acres_ as alleged iii item No_. 2, of complainant's hill,
for more tha1i 15 y~ats, and that these respondents deny
their rights as hei·einafter set forth have been barred and

extinguished.

These respondents, aver that_ they are all the children, and
as such all the heirs at la,v and next of kin of Emma Craig·,
w:µo died_ intestate M:ay 2nd, 1926, and who was the only child
of J·ohfi S. Hatlow :

That Emilia J. Craig c1iec1 seised arid possessed of a tract
of twenty (20) acres, which is and :was a part. of the tract of
land of nihety.:.si~ (96) acres; of Whieh Hezekiah Harlow ob;;
tained by deed f tom A~i·ahafu Shepherd aiid wife, by de~d
dated November 6, 1839, arid 1;ecorded in said
page 13 ~ Clerk's Office of the _·Circuit Court of Fluvanna
County, Virgihia; iii Deed Book 12, ( old series);
page 88;
.
. . _
That th~ said EJinma. J. Ordig, tl!e mother d~ these res_pondeii ts, pui·chased from Benjamin _Hai-low; by deed d~ted 28tli
day of September; 1921; (~ve _(5), years, prior to the execu:
tidn df the de~d to I\L O· •. Sclatet .by Benjafui!l Harlow), an~
said tleed. was and is _duly i·ecordetl in the Clerk's Office of
tli~ Cii·ctiit Court of Fhivt}tni~ County; Virgipia; on the 1st
day of October; 1921, and in Deed Book N 9; 12, page 488; a
copy of which deed is filed lieMWith and marked Exhibit
"A" filed with this1 answer, and prayed to be taken and read
as a part Bf this answer:

The land conveyed by ~i;iid deed jiist above refer fed to, is
described as follows: '' all tliat. ttact of land lying in Flu-

vn.titi!t C~:rtintj\ tion~dstiiig of twenty acres, adjoi~ing H. c.
Haden. B~iijamin Ha.flow and otliers, with general warranty
of title; The said Tw~hty at!tes beirig a part of a tract of
ninety-six (96) ac.res belonging to said Betijamin Harlow;"
Tha.t when the said Emma l. Craig received the said 20
actes slie and tlie said Benjafniii Ha:rlt>w, marked the boundarie,s of said 20 acres and i11 t]}e pi·eseiic~ of witnesses;. the
bounda.ry lines were established !ttid cart be pointed tfot by

witnesses:

That t1ie said 20 acres.bas never been oooupietl in any mati:
n¢r hy M. G. f9clatef a.ttd his successors in title; and that said
20 actes is grown 1.1p iii Iai·ge and valuable timber; and while
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M. G. Sclater, cut over that portion of the land containing
the 56 acres (not 96 acres as alleged in complainant's bill
of complaint), he did not cut any timber from the 20 acres,
of which Emma J. Craig, died seised and possessed; and the
only thing remaining to do is to establish the lines of said
20 acres in this suit, and these respondents deny and strenuously resist, within the provisions of the laws governing
such matters, any partition of the 20 acres, as it is now more
valuable than the 56 acres which the complainants
page 14 ~ claim as their property;
These respondents deny that the complainants
have ever had a color of title, or any other title, through
which they could c.laim any part of the said 20 acres, and
these respondents are surprised to know that the complainants did not ref er to the deed from Benjamin Harlow to the
said Emma J. Craig, for it is of record in the Clerk's Office
of this Honorable Court; and could have and should have
been found, in fact, an attorney for M. G. ,Sclater's devisees
was aware of said deed; whether the scrivener of the bill
of complaint knew of it, these respondents do not know.
That so far as the records disclose and these respondents
have been advised, Hezekiah Harlow, took an undivided
moiety of 180 acres, or as the records have shown, he took
96 acres from Abraham Shepherd and wife, by deed dated
November 6, 1839, recorded in said Clerk's Office in D. B.
12 (old series) page 88; that by said deed Hezekiah Harlow
took an undivided interest in the 180 acres, and the description in sa.id cleed is as follows:
'' An undivided moiety of a certain tract or parcel of land
lying and being in the said County of ::B.,luvanna on both sides
of Adrian Creek adjoining the lands of ·wmiam Jones and
others containing by survey One Hundred and eighty acres
be the same more or less being the land patented to Timberlake and Macgruder a.nd purchased by said Shepherd of tT ohri
Timberland, Jr., as per deed, dated 8th April, 1836, and recorded in Fluvanna. Clerk's Office."
These respondents eall upon the complali,nant 's to produce
the deed a1bove referred to.
These respondents set forth that in the latter part of item
No. 2. the complain-ant's set f ort.h the children
Hezekiah
Harlow. a.nd names eight of them, and omits the name of
Benjamin Harlow, (who is tl1e gTantor in the deed to M. G.
Selater, the predecessor in title to tbe complaina1it 's), and
there was another child who died in infancy. These respond-
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ents over that in item No. 2, of said bill of complaint, it is alleged that a deed was executed to
Benjamin Harlow, <lated May 17, 1897, and recorded in the Clerk's Office of the Circ.uit Court of Fluvanna
County, in Deed Book 29 ( old series) page 64; and while, in
the caption of said deed, the following names appear, viz;
,T ohn S. Harlow; Jefferson R. Harlow; Hezekiah W. Harlow
and Eliza, His wife; G-eorge N. Harlow and Judy his wife,
Sherwood B. Hannon and Ches ten us, his wife; Richard Harlow and Mary M., his wife; Reuben Sprouse and ,Sarah E.,
bis wife, and Ann Mariah Harlow, but only the following
names are signed to the said deed, as follows : viz; .J e:fferson
R. Harlow, Hezekiah W. Harlow; Eliza Harlow; Richard
Harlow: Mary M. Harlow; Reuben Sprouse and Sarah E.
Sprouse and Ann Mariah Harlow; It will be shown that
.John .S. Harlow, the grandfather of these respondents never
shmcd the deed to Benjamin Harlow, hence his interest is
8till outstanding· in these respondents; there is also shown
that Jefferson R. Harlow, and George N. Harlow, Chestinus··
Harlo-w Hannon; did not sign said deed and hence their interest is still outstanding and inasmuch as the complainants
have instituted this suit it is encumbent upon them to convene the respective parties to this suit:
page 15

~

These respondents aver that since their g·randfather did
not unite in said deed to Benjamin Harlow, the interest of
the complainant8 in the 56 acres (not 96 acres, as set out in
the complainant. 's bill) is not complete;
These respondents aver that while the complainants have
a deed or interest in the 56 acres, and may have occupied
said land, which is denied, they cannot claim adverse possession, against joint tenants and these respondents own the
Raid 20 acres, through their mother, Emma. J. Craig, who
died intestate, they· are joint tenants with the complainants
in the 56 acres and are entitled to their respective in the
said property.
These respondents eall the court's attention tha.t Benjamin
Harlow conveyed to Elsie Washing-ton, on April
pag·e 16 ~ 5, 1906, and said deed is recorded in Deed Book 2
( new series) page 135, in the Clerk's Office of the
Circuit Court of Fluvanna County and they call upon the
complainants to produce said deed, which conveys 20 acres
of the original 96 acres; said 20 acres, heing in addition to
the 20 acres c.onveyed to tlle said Emma J. Craig;
~. These respondents deny the allegations in item No. 3,
and call for strict proof of the allegations contained therein,
and the question of law will determine that adverse posses-
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sion does not bar the rights of joint tenants in undivided
lands.
4. These respondents say, that so far as they are all of
the heirs at law of Emma J. Craig who was the only child of
,Tohn S. Harlow, a.nd are therefore proper parties to this
suit.
5. As to allegations in this item, and in 5-A, 5-B and 5-0,
these respondents call for strict proof of their rights in this
suit.
6. As to the allegations in item No. 6, these respondents
eall for strict proof of their interests in this suit.
1: As to the allegations in item No. 7, these respondents
call for strict proof of their interests in this suit.
8. That these respondents unite in the prayers in the bill
of complaint, to partition said 56 acres and determine who
are the parties entitled thereto:
That these respondents pray that the 20 acres belonging to
them be set apart and the boundary lines thereof be established.
That as to the 56 acres claimed by the complainants, and
in which these respondents have a.n undivided interest be
partitioned in th~ modes prescribed by law~
That these respondents aver that M. G. Sclater and his
successors in title has cut all the wood from said 56 acres
and the land not being fertile, that its market value has
been seriously impaired and tha.t the complainants be require to account to these respondents for their part of the
timber cut from said land by the complainants and
page 17 ~ their predecessor in title.
And now having answered, these respondents pray to be
hence dismissed with their reasonaible costs in this behalf
expended, and they will ever pray, etc.
THELMA CRAIG SCOTT,
MATTIE CRAIG JONES,
MAPIDS CRAIG by
MALLIE CRAIG JONES,
LYLE CRAIG,
JAMES BURKLEY CRAIG.
ALBERT 0. BOSCHEN, p. q.
410 Law Building,
Richmond, Virginia.
(No pages 18 and 19.)
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page 20 } EXHIBIT FILED WITH; THE .A,NSWER.
EXHIBIT NO. A.
This deed, made this 23 day of June, in the year 1926, by
and between Benjamin Ha.rlow. Bachelor, party of the first
part and M. G. Sclater, party of the second part, both of the
County of Fluvanna, in the State of Virginia,
Witnesseth:
That for and in consideration of the sum of five ($5.00)
Dollars, cash in hand, paid by the party of the second part to
this party of the first part, and other ~ood and valuable considerations not deemed necessary herem to set forth, the reeeipt whereof is hereby acknowledged, the said party of the
first part doth hereby bargain and sell, grant' and ,convey with
general warranty of title. the following real estate to-wit:
All that certain tract or parcel of land lying and being in
the County of Fluvanna, State of Virginia, in Cunningham
Magisterial District, containing 56 acres, of Fluvanna, State
of Virginia, in Cunningham Magisterial District, more or
less. But sold by the boundary and not by the acre, adjoining the land now or of late James H. Harlow, D. R. Boston
and Robert Bragg, and others. It being all of the land
owned by the grantee herein on the south side of Adrian's
Creek~ and also a part of the same land, purchased by the
grantor herein from the heirs of Hezekiah Harlow, deceased,
by deed bearing· date M:ay 17, 1897, and recorded in the Clerk's
Office of the Circuit Court of Fluvanna County in D. B. 29,
p. 64, for ll!Ore complete description of said land reference
is made to said deed above referred to and all the land owned
by the said Harlow.
And the said party hereby covenants and agrees with the
said party of the second pa.rt, that he is lawfully seised and
possessed of said land, that he has a good right to sell or
convey the same and that the same is free from all valid the
subsisting liens and encumbrances, and that he will warrant
generally the titles to the land here by conveyed.
Witness the following signature, and seal:
His (BEN.JAMIN (X) HARLOW) Mark. (Seal)
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page 21 ~

Certificate of acknowledgment follows dated
.June 25, 1926.
Certificate of Clerk follows showing recordation on June
25, 1926.
And on another day to-wit on the 17th day of January,
1939, the fallowing decree was entere~ in the following· words

and figures, following· the ca.ption set out as the ·Caption to
the bill,
On motion of complainants, J. D. Burch, a discreet and
competent attorney-at-law, practicing in this Court, is appointed guardian ad li.tem, to defend the interests of the infant defendants, Lettie B. Hicks, Eva B. Harlow, Arline
Busby, Furman Harlow, Clyde Sprouse, James .Sprouse and
Lena Sprouse, and to defend the interests of the incompetent
defendant., Rendine Harlow, and is ordered to file his answer
for said infants and incompetent, which answers are aooordingly filed.
Thereupon, this cause came on this day to be heard upon
complainant's bill and upon process duly executed upon the
defendants Thelma Craig· Scott, Mattie Craig Jones, Maphis
Craig, Lile Craig, James. Berkeley Craig, Aimee B. Gentry,
Julia B. Pritchett, Violet Harlowe, Annie A. Craddock, Eliza1beth A ..Johnson, Carl Harlowe, Monroe Harlow, Charles
Harlow, R.ueben Sprouse, W. N. Lamb, William Kelley Lamb,
Bettie L. Lawson, Edward N. Lamb, Reuben F. Lamb, Frederick W. I.,a.mh, Fred Sprouse, Rachel S. Lamb, Lelia S. Lamb,
Bessie S. Prifo.bett., Mollie M. Sprouse, Joe Sprouse, Hannah
S. Reese and William Sprouse, all of whom, except Thelma
Craig- Scott, Mattie Craig- .Tones, Ma.phis Craig, Lile :Craig
and James Berkeley Craig, have failed to appear, plead, demur or answe-r said bill, and in respect to whom said bill
is taken for confessed; and upon order of publication duly
executed against Frank Pumphrey, Robert Busby ( son of
Flora H. Busby), Geor~e Amiss, John Amiss, Lemuel Amiss,
Robert Busby (hrn-;band of Emma H. Busby), John Harlow,
Jr., Pauline H. Hudson, Bessie Lang·, Nellie Han1page 22 ~ non, Ella Hannon Matthias, l\fagg·ie Hannon McKennie, Annie Miller Hannon, Harry Hannon,
Nellie H. Na.sh, Annie Kennedy Hannon, Bessie Hannon
Coroneos. Teresa Hannon Murphy, Anna Hannon Lipscomb,
Rowena Hannon Mitchell, Gh1dys Hannon Eyler, Ruth Hannon R.iese, Edg-ar Hannon, Richard Hannon, William Hannon, Mildred L. Smith, who l1a.ve failed to appear, plead. demur or answer said bill, although more than ten days have
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elapsed since due execution of said order of publication; and
upon the joint and separate answers of Thelma Craig Scott,
Mattie Craig Jones, Maphis Craig·, Lile Craig and James
Berkeley Craif, and upon the answers of the infant defendants Lillie B. Hicks, Eva B. Harlow, Arline Busby, Furman
Harlow, Clyde ·Sprouse, James Sprouse and Lena Sprouse
by J. D. Burch, their g11ardian ad litern, and upon the answer of the incompetent defendant, Rendine Harlow, by J.
D. Burch, her guardian ad litern, all of which answers are
filed by leave of court, and to which the complainants have
replied generally ; and was arg11ed by counsel :
Upon consideration whereof it is adjudg·ed, ordered and
decreed that this cause be and it. hereby is referred to a Master Commissioner of this Court (Hon. A. S. Haden preferred),
who shall take, make and state the following accounts:
· (l)-W11et.her l\L G. Sclater and his successors in title have
occupied, had and possessed the tract of land, in the said
1bill mentioned, in adverse possession for more than 15 years
as ag·ainst the parties defendant;
(2) "'\Vhether the instrument mentioned in the answer of
Thelma Craig Scott, Mattie Craig Jones, Maphis Craig, 'Lile
Craig and James Berkeley Craig·, as dated October 1, 1921,
and recorded in the Clerk's Office of this Court in Deed Book
12, page 488, was effective to convey title to any tract of land,
and if so, of what tract of land, and whether Emma Craig and
her successors in title have occupied, had and pospage 23 ~ sessed the tract of land mentioned in said answer,
in adverse possession for 15 years or more; and
(3) Any other matter pertinent to the foregoing inquiries:
"Which inquiries the said Master Commissioner shall make
after notice thereof to complainants, or their Counsel, and t.o
Thelma Craig Scott, Mattie Craig ,Jones, Maphis Craig, Lile
Craig and ,James Berkeley Craig·, or their counsel, and by
publication thereof in the Midla.nd Virginian newspaper once
a week for two successive weeks, which shall be equivalent
to and in lieu of personal service of such notice to all other
parties to this cause, or interested in it.
The answers referred to in said decree are in the following words and figures:
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~

Virginia:

?

In the Circuit Court of Fluvanna County.
Fannie S. Harris and H. Ashby Harris, Complainants,

v.

Thelma Craig Scott and Others, Defendants.
The answer of Lillie B. Hicks, Eva B. Harlow, Arline
Busby, Furman Harlow, Clyde Sprouse, James Sprouse and
Lena Sprouse, infant defendants, by J. D. Burch, their guardian ad litem, to a bill of complaint filed by Fannie S. Harris
and H. Ashby Harris against them and others in the Circuit
Court of Fluvanna County.
These defendants, answering said bill by their guardian
ad litem, say,
That they are infants of tender years and know nothing of
the matters and things alleged, and they commit their interests to the protection of the Court that nothing may be done
herein to their prejudice.
And now these defendants by their guardian ad litem say
that they have fully answered.
LILLIE B. HICKS,
EVA B. HARLOW,
ARLINE BUSBY,
FURMAN HARLOW,
CLYDE SPROUSE,
JAMES SPROUSE,
LENA SPROUSE,
By (Signed) J. D. BURCH,
Their Guardian ad Litem.
page 25

~

Virginia:
In the Circuit Court of Fluvanna County.

Fannie S. Harris and H. Ashby Harris, Complainant,

v.

Thelma Craig Scott, and Others, Defendants.
The answer of Rendine Harlow, an incompetent, who is
named as defendant in the above entitled cause, by J. D.
Burch, her guardian ad litern, to a bill of complaint filed by
Fannie S. Harris and H. Ashby Harris against her and others
in the Circuit Court of Fluvanna County.
This defendant, answering said bill of complaint by her
guardian ad litem, says:
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That she is incompetent and knO"ws nothing of the matters
and things alleged, and she commits her interests to the protection of the court that nothing may be done herein to her
prejudice.
And now this defendant, by her guardian a.d litem, says that
she has fully answered.

RENDINE HARLo,v.
By (Signed) J. D. BURCH,
Her Guardian ad Litem.
And on another day, to-wit on May 10th, 1939, A. S. Haden,
Esquire, Commissioner, filed his report which is in the following words and figures:
page 26

~

Virginia :
In the Circuit Court of Fluvanna County.

Fannie S. Harris and H. Ashby Harris, Complainants

v.

Thelma Craig Scott and Others, Defendants
REPORT OF COMMISSIONER IN CHANCERY.
To the Honorable Edward Meeks, ,Judge of the Circuit Court
of Fluvanna County:
·
The undersigned Assistant Commissioner in Chancery respectfully reports,
That pursuant to decree entered ,January 17, 1939, fixed
14th day of March, 1939, for making the inquiries directed in
said decree, and gave notice of said inquiries to parties as
directed in said decree, which notices are hereto attached and
caused notice to the other parties to be published as directed
by said decree to be published in the 1\fidland Virginia; certificate of which publication by the manager being hereto attached.
That the making of said inquiries have been continued from
day to day until it has been completed. In connection with
said inquiries depositions have been taken and are returned
herewith.
That the inquiry to which the evidence has been directed is
whether the instrument mentioned in the answer of Thelma
Craig Scott, 1\,fattie Craig Jones, Maphis Craig, Lile Craig,
imd James Berkeley Craig, as dated October 1, 1921, and recorded in the Clerk's Office of this Court in Deed Book 12,
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p. 488, was effective to convey title to any tract
page 27 }- of land, and if so, of ·what tract of land and whether
Emma Craig and her successor in title have occupied, had and possessed the tract of land in said answer in
adverse possession inasmuch as it was first necessary to determine whether the deed mentioned was effective before the
first inquiry could be intelligently executed, and the parties
concerned so confined the issue.
That with respect to the above inquiry, your commissioner
reports:
That the deed of October 1, 1921, recorded in the Clerk's
Office of this Court in Deed Book 12, page 468 is so defective
in its description of the property to be conveyed as to be inoperative;
The evidence taken on behalf of Thelma Craig Scott and
others, heirs of Emma Craig if admissible, does not cure the
difficulty in the deed. The parties, Thelma Craig Scott and
others undertook to claim a certain tract which they had surveyed during the progress of these proceedings as having
been conveyed by the deed in question. But your commissioner is satisfied that the tract so surveyed cannot be the tract
if any which the parties may have l1ad in mind in 1921 when
the deed of October l, 1921 was executed if for no other reason because the tract now claimed does not adjoin H. C. Haden
at any point, indeed is located at the opposite end of the larger
tract of which the tract is a part. It is the conclusion of your
commissioner that the tract now claimed as conveyed by the
deed of October 1, 1921 is not conveyed by that deed and that
Thelma Craig Scott and others, heirs of Emma Craig, have
no claim to any specific tract as part of the larger
page 28 ~ tract called the Ben Haden tract.
Respectfully submitted,

A. S. HADEN,
Master Commissioner.
May 10, 1939.
Which depositions referred to in and attached to said report are in the fol1owing words and figures:
Pursuant to decree entered in the above entitled cause on
January 17, 1939, notice having been given to pa.rties as provided in said decree returnable to March 14, 1939, and the
proceedings took place and evidence was taken in accordance
with said adjournment, at the office of A. S. Haden, Master
Commissioner, at Palmyra, Virginia.
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Present: .Albert 0. Boschen, representing the Emma J.
Craig heirs, and H. ,v. "\Valsh, attorney for complainants, and
complainants in person.
STATEMENT BY A. 0. BOSCHEN.
This suit was instituted by Messrs. vV alsh and vVadclell as
counsel for the plaintiffs, and when we began the proceedings
this morning Mr. alsh raised the question in which he stated
that since the defendants, Thelma. Craig Scott, Mattie Craig
.Jones, Maphis Craig, Lile Craig and James Berkley Craig
as heirs at law of Emma J. Craig, having filed an answer in
this suit denying the allegations set forth in the plaintiff's bill,
and in their answer set up their right by virtue of a deed,
which is recited in the answer, from Benjamin Harpage 29 ~ low To Emma H. Craig, the mother of the defendants represented by me, and he has raised the
question of my proceeding with the suit to establish the title
to the 20 acres, I am offering at this time a certified copy of
the deed from Benjumin Harlow to Emma J. Craig dated the
28th day of September, 1921, conveying a tract of land .described as follows:

,v

"All that tract of land lying in Fluvanna County consisting of 20 acres adjoinin.g H. C. Haden, Benjamin Harlow and
others, with general warranty of title, the said 20 acres being
a part of a tract of 96 acres belonging to said Benjamin Harlow'',
and is recorded in the Clerk's Office of the Circuit Court of
Fluvanna County in Deed Book 12, page 488.
l\fr. Commissioner, I ain now offering that deed to set up
the title to this tract of land above mentioned.
STATEMENT BY H.

·w. ·wALSH.

Counsel for complainants object to the introduction of the
so called deed or certified copy thereof on the ground that said
deed contains no sufficient description of the property conYeyed whereby any tract ean be identified, and that said so
called deed is void both between the -parties and as against
any subsequent purchaser, and that the recordation thereof
constituted no notice to any person of any claim or title to
any part of the land. A certified copy of a deed dated June
23. 1926, from Benjamin Harlo-w to M. G. Sclater is offered in
evidence.

\/
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Mrs. Sarah Wells.
By Mr. Boschen: In answer to the objection as set out by
Mr. Walsh, counsel for the plaintiffs, the deed from Benjamin
Harlow to Emma J. Craig dated the 28th of September, 1921,
and recorded in the Clerk's Office of this Court in Deed
Book 12, page 488, contains sufficient description
page 30 ~ to have put the grantee in the deed from Benjamin
Harlow to M. G. Sclater dated the 23rd day of
tTune 1926, for it was shown in the deed just ref erred to that
there was conveyed by Benjamin Harlow to M. G. Sclater only
56 acres, whereas in his bill of complaint he is setting up a
title to 96 acres, and that the deed from Benjamin Harlow to
Emma J. Craig was approximately six years junior or prior
to the deed to M. G. Sclater for the 56 acres, and that having
been recorded in the Clerk's Office put the subsequent grantee
of any land of Benjamin Harlow out of the 96 acres on notice.
And there is nothing in the deed from Benjamin Harlow
to M. G. SGlater that contains any greater description 01· more
complete description than the deed from Benjamin Harlow to
Emma J. Craig, and I submit that the deed is relevant and
should be admitted of record, inasmuch as counsel for the complainant is calling upon us to establish our title and we· are
doing that by a good and sufficient deed, unless counsel for
the complainant can attack this deed upon some other grounds.
By Mr. ·walsh: Counsel for complainants reply that the
deed from Benjamin Harlow to M. G. Sclater describes the
tract conveyed'' as being all of the lands owned by the grantor
herein on the South side of Adrian's Creek and also a part
of the same land purchased by the grantor herein from the
heirs of Hezekiah Harlow by deed bearing date May 17, 1897,
recorded in the Clerk's Office of the Circuit Court of Fluvanna County in Deed Book 29, page 64. For a more complete description of said land reference is made to said deed
above referred to.'' And counsel will now offer in evidence
a certified copy of the deed referred to from the
page 31 ~ heirs of Hezekiah Harlow to Benjamin Harlow.
MRS. SARAH WELLS,
a witness of lawful age, being first duly sworn, deposes and
says:

Examination by Counsel for defendants:
Q. Please state your name, your age, your occupation and
residence.
A. Sarah Wells.
Q. Your ageY

\
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Mrs. Sarah Wells.
A. Thirty-eight.
Q. Your residence?
A. Richmond.
Q. Your occupation!
.A. I just do housework.
Q. Where were you born 1
A. Fluvanna.
Q. What part of Fluvanna.
A. Right on the same place, the old home place.
Q. ,viiat is the name of that place?
.A. Really, I don't know the real name of it. It goes by the
name of the ''Old Harlow Place''.
Q. Please state whether or not that is the land that is known
as the old Ben Harlow property.
A. Yes, sir.
Q. Do you know Benjamin. Harlow?
A. He raised me.
Q. What was your name before you were married?
A. Harlow.
page 32 } Q. Whose daughter were you?
A. Mrs. Laura King.
Q. Wbat was your father's name?
A. Bryce Harlow.
Q. How long have you lived on this property that is known
as the Ben Harlow property?
·
A. Ever since I was a baby up until 1925.
Q. Do you know of the 20 acres tract that was sold by Benjamin Harlow to Emma J. Craig in 1921?
A. Yes.
Q. Do you know the quantity of land that was conveyed by
that deed?
·
A. From the 20 acres Y
Q. Yes, as to the 20 acres. What was the quantity of that
deed-how many acres f
A. 20 acres.
Q. Can you state or give a description of. the boundary
lines and the lines as shown on the land of this 20 acres?
· A. Yes. I know where it goes.
Q. Can you explain it to the Court here just where that 20
acres is located on the tract owned by Harlow]
A. I can explain it best, I couldn't explain exactly until I
was there. The land lies that way.
Q. ·what do you mean by that way, to the north, east, south
or west?
A. To the north.
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Mrs. Sarah Wells.
Q. Were there any lines run by a surveyor or was there
any line cut upon any trees to locate this 20 acres f
page 33 ~ A. No.
Mr. Walsh: Counsel for complainants objects to the introduction of ·any evidence with respect to a location of any
particular 20 acres on the ground that the deed under which
claim is made does not contain a description of any 20 acres,.
does not identify any traet, and is void and of no effect, and
cannot be supported or supplemented by extrinsic evidence.
By Mr. Boschen:
Q. Please state whether or not you were present at any
time when Benjamin Harlow and Mrs. Emma J. Craig went
upon the land to where tltat particular 20 acres was.
A. Yes.
By Mr. Walsh= Same objection, which it is asked shall be
treated as interposed to all evidence undertaking to supplement or amend the description contained in the deed of September 1921, which has been introduced as the primary muniment of title.
By Mr. Boschen: Counsel for the Craig heirs declines to
stipulate as to any controversial question and does not agree
with counsel for the plaintiff simply because he wants to object to each question that he will agree that what has gone
before was not relevant, and that I do not concede.

Q. Can you, in your own language, describe just where this
particular 20 acres is on this property f
A. Yes.
By Mr. Walsh: Same objection.
By ::M:r. Bosch en:
Q. Please make that description.
A. The road comes do-wn just like that and the
page 34 ~ land it lies over on this side of the road.
Q. What side, state whether east, west, north or
south.
A. Well, it's on the east side.
Q. The road on the east side?
. A. The land is on the east side.

\
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lJ!rs. Sarah Wells.
By the Commissioner:
Q. Going from Union Mills to Nahor, which side of the road
is it on.
A. On the west going up.
By Mr. Boschen:
Q. · Continue with your description, please.
en, it's over on that side. I know· exactly where it is
A.
if I was there-on that side. I can explain it exactly over
there, but it has been a good while since I was on that place.

,v

By Mr. Walsh: Same objection.

By Mr. Boschen :
Q. What I am trying to get you to say is to give a description of the property as it is in your mind. Now if you cannot
do it, say you cannot.
A. I have give a description of where it lays and all that.
By Mr. vValsh: Same objection.
By Mr. Boschen:
·Q. Do you know ·whether or not there has been a survey
made of this particular 20 acres Y
A. No, sir.
Q. Can you please state whether or not the 20
page 35 ~ acres that is mentioned here-is that a part of the
56 acres that was conveyed by Benjamin Harlow
to SclaterY
A. I couldn't tell you.
Q. Do you know where the 56 acres that the deed from
Benjamin Harlow to M. G. Scla.ter runs f
A. I lmow pretty well where all of it is cornered at.
Q. Does any of that 56 acres overlap on this 20 acres?
By Mr. "\Valsh: Same objection.
A. Oh, yes.
Q. It runs over the 20 acres-the deed from Mr. Harlow to
Sclater runs over on the 20 acres of Mrs. Craigf
A. Yes.

Aud further this deponent saith not.
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MR. "WILLIE T. WELLS,
a witness of lawful age, being first duly sworn, deposes and

says:
Examination by Mr. Boschen:
.Mr. Wells, please state your name, age, residence and occupation.
A. Age 40, ·wmie T. Wells.
Q. Mr. ·wells, are you familiar with the Benjamin Harlow
tract!
A. Yes, right familiar with it.
Q. Do you know where the 20 acres that was conveyed by
Benjamin Harlow to Emma J. Craig is located on the old
Benjamin Harlow tract Y
A. I know where Mr. Benjamin Harlow told me it was at.
Q. Did Mr. Harlow, in his lifetime, take you upon the land
and show you were it wast
page 36

~

Obj~ction by Mr. Walsh.

A. No, sir, he didn't carry me there, but he always told
me that Mrs. Craig picked out the graveyard tract.
By M.r. Walsh: Objected to on the ground that this evidence is hearsay and on the further ground that the insufficiency of the description contained in the deed of September
1921, cannot be enlarged, supplemented or amended by parol
evidence.
By Mr. Boschen: Counsel for the defendants contends that
where there is any vagueness or ambiguity in the description
that oral testimony can be used to establish the particular
property.
Q. Can you describe the 20 acres so that we can put it iu
the record Y
A. ·well, it is supposed to go right down Union Road. It is
supposed to join Mr. Clay Had.en's.
Q. ·w11at other description can you giveT

By Mr. Vvalsh: Same objection.
A. Well, I can't tell how far it goes back that awav. I
can't tell how far west it goes, but he showed me the" tree
where she was standing by when she picked out this 20 acres
and had her hand on it and said this was where she wanted
this land and this ·was where he wanted her to have it.

\

F. S. Harris and H. A.. Harris v. T. C. Scott, et als.

61

Mr. Willie T. Wells.
By Mr. Walsh: Same objection.
By Mr. Boschen:
Q. Mr. Wells, could you direct a surveyor by the lines that
Mr. Benjamin Harlow gave you in order to make a plat 7
A. I can carry him straight to where she picked it out the
way he pointed it out to me.
page 37

t

By Mr. ·walsh: Same objection.

By Mr. Boschen:
Q. How far is the M. G. Sclater property, that is, I mean
by that the deed of the property that was conveyed from Benjamin Harlow to M. G. Sclater.
A. He took that in when he had it surveyed. Mr. Sclater
he took in her 20 acres too.
Q. Now when was that survey made?
A. I can't exactly remember, I was there hut I can't exactly
tell you the date. He give Mr. Sclater a deed o.f trust in 1923
and he was supposed to have two years to pay this note off
with interest.
Q. Is there anything else you care to say7
A. No.
By Mr. Walsh: Not waiving objections, counsel will ask:
. Q. You were told to keep off this tract, were you not1
A. Yes, by Mr. Sclater when he took a deed of trust on it.
I was cutting railroad ties at the time for Ben Harlow.
By Mr. Boschen:
Q. Did you stop cutting ties 1
A. Yes, when he told me he had a deed of trust and told me
lie didn't want no cutting I quit.
Q. Where were you cutting the ties-on the 20 acres owned
by Mrs. Craig?
A. No. I was cutting adjoining the Blake place when he
stopped me.
·
Q. On whose land 7
A. Mr. Ben Harlow's, but another place adjoining the
Blake place.
Q. You were not cutting the ties on a part of the
page 38 }, 20 acres that Mrs. Craig claimed?
A. No, sir, I wasn't cutting on hers.
Q. Were you cutting on the pa.rt that Mr. Sclater claimed 7
A. Yes, sir, when he stopped me.

.J
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M1-. Willie T. Wells.

i

Q. And that is as to the 56 acres 1
A. Yes.

Counsel for the Craig heirs is informed that Mr. Lile Craig,
who I understand is familiar with the description of the 20
acres, was sick in bed this morning and unable to attend, and
this information has just been imparted to counsel for the
Craig heirs, and while it is not his purpose to delay these proceedings, he reserves the right to introduce Lile Craig and also
a competent surveyor and a plat of the particular 20 acres
as soon as possible.
I am not familiar with who is a competent surveyor in this
community, and as soon as I can ascertain who is a competent
surveyor I will have him to go with those who have testified,
as well as Mr. Lile Craig, upon the land in order to make the
survey.
By Mr. Walsh: Counsel will object to the introductfan of
any plat which may be made at this time on the ground that
the description in the deed is insufficient to identify any tract,
and that whatever any persons may instruct the surveyor to
do will not be relevant or material to support, sustain or
amend the deed or the title which is claimed lly tlle Craig
heirs.
page 39

~

Mr. Boschen is informed that Mr. Watson is the
County Surveyor, who is present in the Courtroom, and Mr. Watson is introduced to :Mr.

Boschen.
By Mr. Boschen: Counsel for the Craig heirs desires to
state that, after the testimony of the two witnesses this morning, and Mr. Lile Craig, who will be introdnecd at such time
as he is recovered from his sickness, accompanied lJy Mr.
Watson, the County Surveyor, upon the land, and the County
surveyor can have pointed out to him the lines and he ~an intelligently make a survey, that this survey will be admissible
and will when the survey is completed, off~r it in evidence.
The proceedings pursuant to the above mentioned decree
are adjourned to the same place on :March 30th, 1939, at 10 :00
o'clock A. M.
Pursuant to said adjournment, proceedings were resumed
in the Assistant Commissioner's Office at Palmyra, Virginia,
on March 30, 1939.

\
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Mr. Wells.
Present, Albert 0. Boschen, attorney for Craig Heirs, and
H. W. Walsh, attorney for complainants.
STATEMENT BY MR. BOSCHEN.
Mr. Commissioner, I am herewith handing to you to be filed
with these papers a photostatic copy of the deed between
Benjamin Harlow and Emma J. Craig dated the 28th day of
September, 1921, and recorded in the Clerk's Office of this
Court in Deed Book 12, page 488, and ask that it be filed as a
part of the record.

MR. WELLS
is called.

,v

Examination by Mr. Boschen:
Q. Mr. ells, you testified at the last hearing, did you not?
A. Yes, sir.
page 40 ~ Q. Were you present at any time with Mr. Ben
Harlow when he showed you the land that was conveyed to Emma J. Craig f
A. Yes, he showed it to me.
Q. Can you tell this Court what he showed you 1
By Mr. ·walsh: Objected to on the grounds stated in respect to sil!1ilar evidence in the former hearing of this proceeding.
Q. Were you present on Tuesday, the 28th of March, when
Mr. Watkins surveyed the land?
A. Yes, sir.
Q. Did you point out to Mr. Watkins just where this land
was?
A. No, my brother-in-law pointed out to him where the land
was.
Q. Were you present when your brother-in-law pointed it
out?
A. Yes.
Q. What is the name of your brother-in-law?
A. Louis Harlow.
Q. Did you go around with Mr. "'\Vatkins, the surveyor,
when he made the survey according to where Mr. Louis Harlow pointed it out?
A. Yes.
· Q. Have you seen the survey on the plat 1 Have you seen
the plat that Mr. Watkins made?

j
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A. No.
Q. Would you be able to identify it as Mr. vVatkins made
itt
A. I reckon I could. I don't know much about it.
Q. I am indicating with my finger on the plat
page 41 ~ made by Mr. "\Vatkins at a point that he designates
as a dead pine. Now did he not start at that point
to make the survey Y
By Mr. vValsh: This survey is objected to on the ground
that the deed of 1921 fails to describe any tract with such
definiteness and particularity as would permit an identification of the tract, and the deed is therefore ineffective and void
to convey, and that such deed is the final memorial of the
transaction and is not subject to be amended or supplemented
by parol evidence or by any survey which may be made at this
time some 18 years after the transaction when all the parties
are dead.
By Mr. Boschen: Counsel for the Craig heirs heirs calls
the Court's attention to the fact that there are a long line of
precedents and I atn somewhat surprised that Mr. ·walsh is
not acquainted with them; that parol evidence can be introduced to show or prove either the metes and hounds of the
particular property by parol evidence ;
That this witness has testified at the last hearing that Benjamin Harlow pointed out to him the land that he had conveyed to Mrs. Craig, Mr. Benjamin Harlow being alive at
the time, and it was a declaration made by Mr. Harlow to this
witness as to where the land was located, and this evidence is
absolutely admissible to establish the property, and I shall in
due time furnish a list of authorities, but a.t this time I would
refer to Sitlvhur Mine Cornpany v. Thompson's Heirs, 93 Va.
p. 293, 25 S. E. Rep. 232; Hurley v. Charles, 112 Va., p. 706,
72 S. E. Rep. 689, a~d the 5th Ya. App~a]s 535. In quoting
from Blattr v. Rorer' s Administrator, 116 S. E.
page 42 r Rep., p. 761, the Court said: '' A deed will not be
declared void for ambiguity or uncertainty of description until the Court has brought to aid in its interpretation all the light afforded by col}ateral facts or circumstances~
properly proven by parol, especially after long years of peaceable enjoyment of the property which has been improved and
has greatly enhanced in value."
While this property has not enhanced in value, . the deed
from Benjamin Harlow to Emma ,J. Craig- was dated the 28th
day of September 1921 and recorded in Deed Book 12, page
488 conveying the 20 acres of land, and the deed recites: '' The

\
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W if.lie Loi1,is Harlow .

said 20 acres being a part of the tract of 96 acres belonging
to said Benjamin Harlow''; that this deed just referred to
was made the 28th day of September, 1921, and that the deed
from Benjamin Harlow to M.. G. ~elater was made on the 23rd
day of June, 1926, and recorded in the Clerk's Office on the
25th day of June 1926, which was nearly five years prior to
the M. G. Sclater deed, and tha.t if anyone had a right to ob-ject to the metes and bounds of this property or to any am ..
biguity in the deed it certainly would not be M. G. Sclater or
those claiming under him. And counsel for the Craig heirs
insists that this testimony is ~elevant and admissible.
Q. Did I understand you, Mr. Wells, to say when you testified last, that Mr. Benjamin Harlow, the man who made the
deed to Mrs. Craig, pointed out to you the land he had conveyed to Mrs. Craig?
A. Yes, sir.
Q. And that land was the same land that ,vas pointed out
to the surveyor on the 28th day of March by which he made
his survey.
page 43 ~ A. Yes.
By Mr. ·walsh: Same objection.

CROSS EXAMINATION.
By Mr. Wals4:
. \ \ ...
Q. Mr. Wells, Mr. BenJamm Harlow had been occupying
that whole tract irom the time of the deed to him in 1897 for
years continuously, had he not?
.A. Well, as long as I have been knowing him.
Q. The Ben Harlow tract was a well lmown tra.~t in that
neighborhood, was it noU
A. Yes, sir.
Witness is dismissed.

·wILLIE LOUIS HARLOW,
being· first duly sworn, deposes and says:
By Mr. Boschen:
Q. Please state your name, 3rour age, yout residence and
occupation.
·
A. Willie Louis Harlow.
Q. What is your father's name.
A. Brice Harlow.
Q. Did you know Mr. Ben Harlow?

J
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Willie Louis Harlow.
A. Yes.
Q. Did you know Mrs. Emma Craig f
A. Yes.
Q. vVere you ever present at any time when Mrs. Craig
was negotiating to buy this property that Mr. Benjamin Harlow and herself were present on the land, and please state
whether or not she ever pointed out to him what land she was
buying.
A. Yes.
Q. Who else was present, Mr. Harlow 1
page 44 ~ A. Myself, Mrs. Wells, Murel Lile Craig and
Uncle Ben Harlow and Cousin Emma Craig.
Q. Do you recall what Mrs. Craig pointed out as the starting point-any particular point on that land t
A. Yes, sir.
Q. Describe it.
A. It was a pine where she started from. She put her hancl
on the pine and pointed in that direction. "I want my land
to run down the hill to the creek". It joins the Bacon tract
and :M:iss Margaret Arm.strong. It goes to the creek and
comes on back up Union Mills Road to a certain point, crosses
over again and takes in the graveyard field.
By Mr. Walsh: Evidence objected to on the grounds stated
and on the further ground that the tract which the witness
has undertaken to describe does not meet the only suggestion
of a reference contained in the deed of Septembr 1921 so
called, in that the tract that the witness described adjoins
Armstrong and Bacon and appears nowhere to adjoin I-I.
Clay Haden.
Q. What happened, Mr. Harlow, on the 28th day of March
a few days ago, when you went to the place to see the survey
made?
A. What happened f Before we went to the place or after
we got there 1
Q. When you got to where you had to go.
A. We met Mr. Watkins. He got his instruments out of
the car and surveying chain. Mr. Watkins said, "Hold on,
I got to swear you in,'' and he said he was a part of the
Court. And he made us hold up our right hand. We went
over to the pine tree and started.
Q. ,vho was present and whom did Mr. Watkins
page 45 ~ swear in at that time?
A. Myself and Mrs.
ells and Mr. "\Vells, I
think.

,,r
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Lile Craig.
Q. · Anyone else?
A. I don't think so.
Q. Mr. Watson told you. he had to s~vear you in as he was
part of the Court?
.A.. Yes.
Q. Then you showed him these lines after having been
sworn in by the surveyor T
A. Yes, sir.
Q. Do you know whether anyone else was present T
A. No, the others were in the car, they didn't see.
Q. Was Mr. l\foCne there?·
A. Yes, he was.
Q. Did he go around the property with you?
A. Yes.
Q. Who else?
A. Mr. Bradley Sclater and Mr. Ashby Harris, Mr. Berkley Craig and Mr. ·wells.
Q. Did he swear Mr. ·wells in, but did not swear in Mr.
McCue?
A. No.
Q. Can you take this plat and point out where that pine
tree was on it?
.A.. No. I don't understand that.

Witness dismissed.
Cross examination waived.
LILE CRAIG,
page 46 ~
,
a witness of Ia,yful age, being first du]y sworn, deposes and says:
By Mr. Boschen:
Q. Please state your name.
A. Lile Craig.
Q. Your age.
I will be 38 in January.
Q. Your residence?
A. R. F. D. Route 4. Strawberry Hill, Richmond.
Q. Your occupation T
A.·Farmer.
Q. Please state whether or not vou are one of the children
of Emma Craig.
A. Yes, I am the baby that is Jiving.
Q. How many others are living T
V

J
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Lile Craig.
A. There are five of us altogether.

,Q. Please name them.

Mattie, Maphis, Berkley and.Thelma, and myself.
Mattie is Mrs. Jones?
Yes.
Thelma is Mrs. Scott?
Yes.
Are all the others living Y
Yes.
Now, you knew Mr. Ben Harlow¥
Yes.
Q. Were you ever present at the time that your mother
bought this 20 acres 1
A. Yes.
Q. Will you please state what happened at the
page 47 ~ time and where it was when it happened Y
A. There was an old log cabin over in the field
right near where Mr. Brice Harlow lived at one time. She
put her hand on a pine tree and said '' I want my land to run
to the creek and up to the road and back to the pine.
Q~· What is the name of the road Y
A. The road that goes to Union Mills from Mrs. Sclater's
store to the old Stonehurst Schoolhouse to the Armstrong
place.
Q. Do you know how many acres that were supposed to be
in that tract?
A. Supposed to be 20 a.eres.
Q. And it was part of whose land?
A. Part of Ben Harlow's land, known as the old Harlow
Home Place, including the cemetery.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

By Mr. ·walsh: The foregoing evidence is objected to and
asked to be stricken out on the ground with similar evidence
as offered by 1\1.r. Willie Louis Harlow.
By Mr. Boschen: Counsel for the Craig heirs repeats, but
not in exact words, but insists on testimony being admissible
as heretofore stated.
Bv Mr. ·walsh: Without waiving objection, counsel will ask
"'on cross examination:
Q. Was there any mark on that pine you have been talking
about!
A. No, only that it was dead.
Q. It was dead at the time that you went there?
A. Yes.
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Mr. Watkins.
Q. Were you there day before yesterday f

page 48 }

A. No, sir.
Q. You don't know whether the pine that was
pointed out yesterday was the same as you have in

mind?
A. No, sir, I couldn't say.
Witness is dismissed.
The Clerk may insert in the record a certificate or statement
as to what the land books show in respect to land assessed in
the name of Emma Craig's estate, and no objection is offered
to that manner of proof, but the materiality and propriety of
any evidence with respect to the 20 acres in question in thif:
suit is objected to on the grounds stated in connection with
any evidence undertaking to supplement the insufficiency of
the deed of September 1921.
~
MR. WATKINS,
a witness of lawful age, being first duly sworn, depos~s and

says:

·

~

Examination by Mr.· Boschen:
Q. Mr. Watkins, please state your name, age, residence
and occupation.
A. C. E. W a.tkins, reside at Kent's Store, Fluvanna County,
Virginia, and my occupation is surveying.
Q. You were employed to survey the 20 acres that was set
out in the deed from Benjamin Harlow to Emma Craig, were
you not?
A. Yes, I was employed by Albert 0. Boschen, attorney for
the Craigs.
Q. When you went on the land, Mr. Watkins, who was
present?
A. Mr. and Mrs. Wells were present and a Mr. Harlow
and a Mr. Craig and Mr. McCue and J\fr. Harris.
page 49 ~ I inquired who "~ished to testify as to the location
of the land, and in response Mr. and Mrs. Wells
and Mr. Harlow said that they were the witnesses to testify,
whereupon I swore them in so that the evidence might be a
part of the record in this case. No others testified, consequently no further swearing was done.
Q. Now after having sworn these witnesses in, did they take
you to any particular spot to show you where the point of
beginning was?
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Mr. Watkins.
A. They did.
Q. Did you start from that point?
A. I did.
Q. ,vell, now, will you please take that map or plat and describe the land as shown on that plat at the point of beginning as pointed out to you by the ·witnesses Mrs. vV ells and
Mr. ·wells and Mr. Louis Harlow, and give the metes and
bounds of that plat as you surveyed it, Mr. Harlow.

By Mr. W a.lsh: This evidence and all evidence respecting
the efforts to locate a tract of 20 acres is objected to on the
ground heretofore stated in connection with similar evidence
offered by other parties.
A. ,ve parked our cars on the road that leads from Nahor
to Union Mills a little bit north of the point shown here as a
stake on this road, and leaving the road there, the witnesses
carried me along a path that led by the site of an old house
and a little further westward from this point, and pointed
out a dead pine. They said that this was the corner which
they were able to identify and swear to; that from
page 50 ~ this corner the line ,vent in a northeasterly direction to Adrian's Creek. I then set my compass in
the direction pointed out to me and drew a straight line to
Adrian's Creek, a11d finding the course to be N. 32° E. a distance of 27.70 chains, there we placed a few pointers on the
bank of the creek for future reference, and in the point at
reaching the creek it would corner with the Ben Harlow tract
on the west and the Bacon tract across Adrian's Creek on
the north. The witnesses further testified that the line ran
down the creek with the Bacon tract and lower down with Margaret Armstrong to the ford where the Union Mills Road
crosses Adrian's Creek. There they would corner again with
Margaret Armstrong and the Ben Harlow tract. Thence we
measured along the road with the Ben Harlow tract and we
determined the point of departure from there by going again
to the original corner at the dead pine, and they pointed out
the direction which the line was to run from there to the road
and I sighted out this line, continuing it straight to the point
where it would ·intersect the road. The course was S. 70° E.
a distance of 14 chains and 35 hundredths. Whereupon the
measurement was continued along- the road until it reached
this point where a stake was driven by me, and I found the
total distance along the Union Mills Road to be 19 chains.
Q. May I interrupt you? You just stated that the line came
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Mr. Watkins.
down the Union Mills Road and you said then the line of departure was S. 70° and it should have been north.
A. The witnesses were not able to select the exact point
where this line w·ould reach the road because of no
page 51 ~ previous survey, and they were, however, satisfied
that they knew the direction from this pine, consequently the only way to survey it would be to go back to !he
pine and run a reverse course back to the road and determme
the point by this method.
When I platted and calculated the area of this land embodied in this SU1'\ ey I found the area to be 23.5 acres.
7

By Mr. ·walsh: All the foregoing evidence is objected to
on the grounds stated.
By Mr. Boschen: Same reply made on the part of counsel
for the Craig heirs.

Q. Mr. "\V'atkins, I may be wTong, but after you had run
your line to the starting point at the dead pine down on the
creek, did you give the points of the compass, dimensions from
the creek to where the line came to Union Mills Road. If not,
will you please give the dimensions.
By Mr.

·walsh:

Same objection.

A. In measuring down the creek we had to break it up
into a series of short lines, four in all. The course of the first
was S. 46° E. 4 cha.ins, the second was S. 10° E. 1.50 chains;
the third was S. 50° E. 5 cllains, and the fourth and last course
was S. 40° E. 3.40 chains to the ford, making a total of 13.90
cha.ins along the creek.
Q. Mr. ·watkins, have you at any time previous to making
this survey, made a. survey of a 56 acre tract of land conveyed
by Benjamin Harlow to M. G. Sclater?
A. It would be impossible to answer that categorically with
yes or no because I did make a survey of a certain
page 52 ~ tract of land conveyed by Benjamin Harlow to M.
G. Sclater in "rhich I surveyed all of the land lying
south or southwest of Adrian's Creek, but it was not a 56 acre
tract. I made this survey August 12 and 13, 1926, at the request of M. G. Sclater. '\Ve surveyed all of the Benjamin
Harlow tract that lay south or southwest of Adrian's Creek.
Q. Are you awnre of a deed from Benjamin Harlow to M.
G. Sclater dated the 23rd of June, 1926 V
A. No, I never had the privileg·e of reading the deed be-

72

Supreme Court of Appeals of Virginia

Mr. Watkins.
cause I was employed to survey the tract of land and not to
examine the title.
Q. That deed states that it contains 56 acres of Fluvanna,
State of Virginia, more or less, and states '' but sold by the
boundary and not by the acre, adjoining the land now or of
the late James H. Harlow, D. R. Boston, and Robert Bragg
and others''. Is any portion of this 20 acres adjoining the
land of James Harlow, D. R. Boston, Robert Bragg and
others?
A. I have not been able to so interpret it. I don't know.
The Bacon tract or Margaret Armstrong may be land that
was formerly owned by D. R. Bacon. I have not traced the
chain of title. I couldn't tell about that.
Q. You ,vere not aware of the deed from Benjamin Harlow
to Emma J. Craig of the 20 acres which was duly recorded in
this office at the time that you surveyed the property for
Sclater?
A. No, I was not aware of the deed at that time.
page 53 }- Q. They didn't tell you anything about that?
A. No, nothing was said.
Q. So Sclater set you to work to examine title to the whole
tract?
A. No, he employed me to survey the land and not to examine the title.
Q. Then I change it to survey the land, but he did not tell
you anything about a deed that was duly recorded in this
Clerk's Office as to the 20 acres?
A. No.
Q. And you surveyed the whole tract, notwithstanding that
there was a deed here to 20 acres?
A. As to the fact that there was a deed recorded at that
time, I knew nothing of it.
Q. Can you tell by this survey whether it overlaps any of
that 56 acres that was conveyed by this deed from Benjamin
Harlow to Sclater or whether any of this 23 acres overlaps on
the 56 acres that was conveyed to Sclater?
A. It is entirely within the piece of land conveyed to 1\L G.
Sclater, entirely within that piece.
Q. Then Sclater employed you to st1rvey somebody else's
land and included it in his own?
By Mr. Walsh: Objected to on the ground that it assumes
that the deed of September 1921 was operative to convey some
part of the tract which Mr. Sclater had acquired from Benjamin Harlow.
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Mr. Watkins.
A. He employed me to survey all of the land of
page 54 } the· Benjamin Harlow tract lying southwest of
Ad.rian 's Creek, and I am under the impression
that we had an old plot of that tract to work by. I don't recall what surveyor or the date of survey, but my recollection
is that we had an old plot to work by and I had no occasion to
come to the Clerk's Office seeking data by which to make the
survey.
Q. Did Mr. Sclater take you on the land and show it to
you?
A. Yes.
Q. Will you take this deed and read the provisions about
all the land owned by
.
A.'' All that certain tract or parcel of land lying and being
in the County of Fluvanna, State of Virginia, in the Cunningham Magisterial District containing 56 acres more or less, but
sold by the boundary and not by the acre, adjoining the lands
of now or of late James H. Harlow, D. R. Boston and Robert
Bragg and others, it being all of the lands owned by the
grantors herein on the South side of Adrian's Creek, and
also a part of the same land purchased by the grantor herein
from the heirs of Hezekiah Harlow, deceased, by deed bearing
date the 17th of Ma.y, 1897, and recorded in the Clerk's Office
of the Circuit Court of Fluvanna County in Deed Book 29,
page 64, and for a more complete description of the said land
reference is made to the said deed above referred to, and all
the land owned by the said Harlow.''
Counsel for the Craig heirs deems it proper at this time

to call attention of the Court to tha.t portion of the recital
as to the description, "it being all of the land owned by the
grantor herein on the South side of Adrian's Creek,
page 55 ~ and also a part of the same land purchased by the
grantor from the heirs of Hezekiah Harlow, deceased, by deed hearing date May 17, 1897, and recorded in
the Clerk's Office of this Circuit Court of Fluvanna Countv
in Deed Book 29, page 164; for a more particular description
of said land reference is made to said deed above referred to
and all the land owned by the said Harlow.'' At the time of
this conveyance the deed from Benjamin Harlow to Emma J.
Craig was of record in the Clerk's Office of this Court, and
said deed was in due form and there is sufficient description
in said deed to show that it was a part of the 96 acres tract
().laimed by Benjamin Harlow, and that the reference in the
deed from Benjamin Harlow to M. G. Sclater could not by any
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reasoning have included in the Sclater deed the 20 acres belonging to Emma J. Craig.
Mr. Watkins, having made the survey and having made a
plat, will you please file the plat that you have made and will
you look at it again and state whether that is the plat of the
land that you surveyed on March 28, 1939, and file the same
-with the papers in this cause as exhibit C. E. \V .. No. H
By Mr. Walsh: The introduction of this plat and the answer to this question is objected to on the ground previously
stated in connection with evidence of a similar character.
A. Yes, this is the survey made according to the testimony
of the witnesses aforesaid.
Q. You have been· present today and within the hearing of
the voices and heard the testimony of the three persons that
went with you and pointed out to you the land.
page 56 ~ Are their statements made in conformity to what
they stated to you when they made the survey on
March 28th:
By Mr. Walsh: Objected to on the ground that it is incompetent. The witnesses have testified and it is not for this witness to undertake to interpret their evidence in connection
with wl1at may have previously passed in answer to a question of this character.
Counsel for the Craig heirs does not ask this witness to interpret any of the testimony, but that is left entirely for the
Court.
A. Their testimony was final.
CROSS EXAMINATION.
By Mr. Walsh:
Mr. ,vatkins, when in 1926 you made a. survey you went
,
over all the lines f
A. Yes.
Q. Did you at that time have occasion to go across the tract
also?
·
A. Yes. I walked across the tract.
Q. I show you a plat which for identification I will mark
C. E.
No. 1, and ask you whether that is a plat of the
surve:f that you made at that time in 1926¥
A. Yes.

,,r.

By Mr. Bosch en: Counsel for the Craig heirs calls upon
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counsel for the plaintiff to state whether or not he is making
this witness his witness at this point, and if he is, counsel for
the Craig heirs reserves the right to cross examine this witness upon any plat other than the plat that was introduced on
behalf of the Craig heirs.
By Mr. alsh: Counsel states that in examinapage 57 ~ tion in chief this witness was asked about the survey that he made in 1926, and the foregoing question and answer is pertinent to the examination that was held
in chief, and there is no occasion to state whether or not he,
counsel, undertakes to make this witness so-called, his witness,
but there is certainly no objection to l\'Ir. Boschen cross examining this witness or examining him further on any pertinent subject except as noted.

,v

A. Yes, this is a plat of the survey that I made on the
12th and 13th days of August in the year 1926.
Q. Mr. vVatkins, when you went around the line and across
the tract did you at that time find any marks, lines, or identifications of any interior tract whatsoever?
A. None existed at that time.
Q. You have said and some of the witnesses have said that
they pointed out to you day before yesterday a dead pine.
I will ask you how long that pine that they pointed out to you
had been dead?
A. I ,,;ould estimate from three to four years.
Q. Would you say that by any stretch· of the imagination
that pine could have been dead in 1921?
A. No, sir. It was a live pine then.
Q. Did yon see any mark on that pine?
A. Yes, there was a blaze upon it.
Q. How old was this blaze?
A. Three or four years old.
Q. Now, as you went do,vn the line to the creek did you find
lines blazed or any corners blazed or any marks ,vhatever at
the corners?
A. No, there were none. The line ran right by
page 58 ~ a spring, the former site of a still.
Q. How was that line from the dead pine to the
creek pointed out to you by the witnesses f
A. By lifth1g their hands and pointing. Then I set the instrument and they stood and looked over it and said it is
pointed just as we intend.
Q. "\Vas there any mark or identification ,Yhereby that line
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should have run on the particular course that they said was
the proper one, N. 2 W.?
A. No.
Q. It might just as well have been N•. 5°?
A. If they had pointed out N. 5 W. I would have run it.
Q. They had nothing to identify that particular course?
A. Nothing except their memory.
Q. vVhen you came up the road, l\fr. Watkins, with the witnesses, where did they first suggest that the line should start
in reference to the place where you ultimately fixed it?
A. I think, when we reached a point approximately three
chains, that would be 66 yards, from the point that we ultimately located, they suggested that they were somewhere near
what they had in mind, but they could not pick out an exact
point.
Q. Couldn't pick out any exact point along the road?
A. No, but this was getting near.
Q. But the point ultimately settled on is 66 yards from that
first suggested point?
A. Yes.
Q. What was said at that time about the 20 acres and how
the point was related to iU
.A.. I asked them how much land they were trypage 59 ~ ing to cut off. They said 20 acres.
Q. When you went back to take reverse course
how did they undertake to point the course that you were then
to run which was S. 70 E.?
A. The same way. Standing at the pine, lifting their hands
and pointing. I send a rod man and he placed it as near as
they could get him to the line they wanted him to run. I set
the instrument pointing towards this rod and they looked over
the telescope and said this is the right direction, and I proceeded with the survey.
Q. I understand there ,yere no marks or identifications to
fix that line ?
A. No.
Q. It might just as well have been 10° one way or the other 1
By Mr. Boschen: Counsel for the Craig heirs objects to
this question as suggesting to the witness what to say.
Mr. Walsh: Counsel submits that the rule in respect to
leading questions is not applicable, and this is strictly cross
examination.
Q. Now, Mr. Watkins, I will ask you whether or not this
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Mr. Watkins.
tract that you surveyed day before yesterday adjoins at any
:point the H. C. Haden tract?
A. No, it is the opposite portion of the land. It does not
come anywhere near it.
Q. So that if a tract were described as adjoining H. C.
Haden in the deed of September 1921, that tract was certainly not the tract that you surveyed day before yesterday1
A. It could not be.
Q. Now, when you surveyed in 1926 the Benja:page 60 }- min Harlow tract, or so much of it as lay South of
Adrian's Creek, I will ask you whether or not the
Benjamin Harlow tract was a well known tract in that vicinity?
A. It was.
"Q. Did you have any difficulty in locating the lines of the
Benjamin Harlow tract Y
A. None, except as overcoming nature. There were
thickets in places and a stream one side of the boundary, and
none of it on the road and very little of it cleared, and we had
to cut our way through. That was the only difficulty, overcoming natural obstructions.
Q. Now, it appears that the tract, as you surveyed it when
you calculated the area, ran out at 105 acres 1
A. Yes.
Q. Is it at all unusual that an accurate calculation upon survey varies, and varies consider.ably, from the estimation?
A. It varies a great deal. It is a rarity that it comes close
to the estimation. "\Ve do expect some conformity when we
are retracing a survey, and we expect the area to somewhat
approximate the other man's calculations, but an estimate
is simply an estimate, and laymen vary in accuracy in making those estimates.
·
Q. Do you recall whether, when you made the survey in
1926, Mr. Bradley Sclater, as well as his father, was along?
A. Yes. He was along. He helped carry the chain.
Q. Did you notice day before yesterday existence of ties and
timber having been pretty well cut off this 20 acres that you
were asked to survey?
A. Yes.
Q. ·what was the condition in respect to cutpage 61 ~ ting?
A. Well, there was not much merchantable timber left on it. It was pretty thoroughly cut off.
Witness dismissed.
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RE-DIRECT EXAMINATION.
By Mr. Boschen:
Q. Mr. Watkins, how long had tllis 20 acres been cut over?
A. It is impossible to give an exact date, but there has been
some recent cutting there.
Q. How recent?
A. I think there was some cutting there in the last four or
five years.
Q. 1Vho did the cutting 7
A. I don't know. I have never been on the land but
twice. It would be impossible for me to say.
Q. Did you have, or any of the Scla.ters have, the deed from
Harlow to them with them when you surveyed the land?
.A. I don't recall that ·we did. I was specifically instructed
to survey all of the land south of Adrian's Creek belonging to
the estate or to the Harlow tract, and I took what testimony
seemed necessary to me to enable me to do this. "\Ve had adjoining land owners in some cases, we had Mr. Sclater, the
purchaser, his son, Mr. Bradley Sclater, who is familiar with
the lines in that section, a very able assistant in locating lines
from his knowledge and experience, and we had the testimony
of others in relation to their specific lines. As previously
stated, I was not called upon to pass upon the title or to act
as attorney in the case, and Mr. Sclater had evidently satisfied himself through his attorneys as to tlie chain
page 62 ~ of title, and my attention was not called to it, nor
did I have any opportunity to examine any of the
previous documents relating to the chain of title.
Q. Do you know whether they had the title examined?
A. I do not.
Q. Do you know if they had an attorney?
A. No. He was a man of wide experience in handling land
and in negotiating matters of that character, and would frequently employ attorneys, and I assumed that in view of the
fact that he was satisfied, that he had doubtless made such an
examination. At any rate, he did not employ me to act as
attorney and make an examination.
Q. Mr. Watkins, did you survey this property according to
the metes and bounds of any particular deed 1
A. No.
Q. ""\Vhat did you have to guide yourself with as to the 96
aeresf
A. We had an old plot by some surveyor I don't recall when
or who, showing some of the lines, and that was some assistance to us, and there were some marks and some fences &c.
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Mr. Watkins.
J:f.,or instance, H. C. Haden 's line was definitely known. Evidence was all along. The creek itself was an unmistakable
line when referred to as a line. There were remnants of old
fences everywhere and some marked trees, and I had with
me men thoroughly familiar, and I think, or my recollection
is, that we had an old plot.
Q. You had the plot f
A. :Mr. Sclater had it.
Q. Do you know what became of it?
page 63 }- A. No, I do not.
Counsel for the Craig heirs calls upon counsel for the
Sclaters to produce the plot if there is such a plot, or tell us
where the plot is.
By Mr. vValsh: Counsel have no information on the subject.
·

RE-DIRECT EXAMINATION RESUMED.
Q. If there was a plot produced to you by which you were
guided to survey this land, you would necessarily think it was
of importance, would you not?
A. vVell, it would be of a certain amount of importance,
though we could have easily surveyed it without a plot. The
boundary lines were well kno-wn and plain, on the ground in
places there would be a chopped mark tree here and there,
but the idea ·was to connect up all of these points with newly
marked lines and to measure it accurately so as to get a brand
new plat. I am under the impression tha.t the plot that I have
referred to showed additional land on the north side of this
creek, or I think it was a plot perhaps of all the land that
Benjamin Harlow owned. That is my recollection.
Q. Do you have any knowledge of the fact that there ·was
any other land in the vicinity or adjoining this 96 acres that
Benjamin Harlow owned 1
A. Yes, I understood that he owned some more land beside
this that lies south of Adrian's Creek. I was under that impression.
Q. "There does your impression carry you as to the exact
location of that land?
By Mr. w· alsh: Objected to as not pertinent to any issue
in this case.
page 64

~

A. I have no definite conception of it because the
question did not arise at that time, and many
things pass before a man when he is busy that does
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Mr. Watkins.
not make any impression on his mind because he is concentrating upon things that he has to do.
Q. But you did state that you had an impression 1
A. Yes, that this was the old plot that showed additional
land.
> Q. Notwithstanding your impression, there was an impressio.n in your mind that there was additional land north of
Adrian's Creek.
A. Yes. It was my impression that this old plot was of a
survey of a larger tract of which Ben Harlow may have owned
all or part.
Q. Why is it that you confined yourself and your survey to
this tract to all the land south of Adrian's Creek?
By Mr. Walsh: Counsel objects to the foregoing on the
ground that the deed from Benjamin Harlow to M. G. Sclater
conveys the land South of Adrian's Creek, and this witness
was necessarily concerned with the land South of Adrian's
Creek, and this question is asking him to construe a deed in
a manner which is not proper.
Mr. Boschen: This witness was asked by me if he saw the
deed from Benjamin Harlow to Sclater and he said he did not
see the deed nor did he examine the title to either the property
that Mr. Sclater wanted him to survey or the property that
was conveyed recently by virtue of the deed from Benjamin
Harlow to Emma Craig. Hence if he had been under the impression. that therP was property north of Adrian's Creek and
he had no deed by which he was being guided, then he was
surveying a.d lib what Mr. Sclater was telling him to do. And
any testimony as to what Mr. Sclater told him to do which
would prejudice the rights of Emma Craig's heirs
page 65 ~ in the 20 acres is objected to. If the survey made
by you in 1926 for Sclater showed 105 acres in a
tract when the deed from Benjamin Harlow to Sclater was
for 56 acres, more or less, a discrepancy of 49 acres is rather
large, isn 't it!
A. It is rather large, but not sufficient to invalidate a good
and sufficient title if the boundaries are properly described.
Q. And if tho title was not in somebody else f •
A. Yes.

"\Vitness is dismissed.
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MRS. 'WELLS
is recalled.
RE-DIRECT EXAMINATION..

By Mr. Boschen:
Q. Mrs. Wells, how long since have you known the Ben
Harlow tract Y
By Mr. ·walsh: Objected to as having been fully testified
on prior examination.

A. I have been Imowing it all my life.
Q. How long have you known what 20 acres that was conveyed by Benjamin HarlowY
A. Ever since he gave it to her-I mean sold it to her-I
made a mistake.
Q. ·when is the last time that you have known of the 20
acres conveyed by Benjamin Harlow to Emma Craig?
A. I couldn't tell you that.
Q. Do you live there now?
A. No, I live in Richmond. It will be two years the 13th of
coming June.
Q. Wben was that land cut over for railroad ties that you
know!
page 66 }- A. Not to my knowing lately. Not since she has
owned it.
Q. Has anyone cut any ties or trees since she has owned it t
No, sir, not to my knowing.
·witness is dismissed.
STATEMENT BY M.R. BOSCHEN.
Counsel for the Craig heirs rests at this time as to the evidence to be produced to establish or clear up any ambiguity
in the deed from Benjamin Harlow to Emma Craig, and reserves the right to rely upon the allegations and averments set
out in his answer to the hill of complaint, in which he sets forth
denials as to any adverse posses~ion which redounds to the
l)ene:fit of l\L G. Sclater. It will be shown that M. G. Sclater has
occupied or owned this land since 1926, and this land happens
to be east of the Alleghany Mountains and is not subjected to
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any adverse possession certainly as to the 20 acres, and as to
the rights of John Harlow, who did not unite in the deed to
Benjamin Harlow, and others wl10 did not unite in the deed to
Benjamin Harlow, he reserves the right to combat any effort
ma.de on the part of counsel for the plaintiff to set up adverse
}Jossession against those who were not party to the deed of the
17th of May, 1897, between the heirs of Hezekiah Harlow and
Benjamin Harlow.
While a number of their names appear in the caption of
the deed, they did not sign their names to the deed, and John
Harlow, who was the g-randfather of the Craig heirs and
fatl}er of Emma l. Craig, and hence they claim their undivided interest in the entire tract, whether it is 105 acres or
96 acres, for Benjamin Harlow as a joint tenant
page 67 ~ could not hold adversely to undivided and undetermined lands in which they were all ow·ners.
By Mr. Walsh: The possession of Benjamin Harlow in respect to the 96 acres is not involved in this specific reference,
but has primarily to do with the claim that some tract of 20
acres is part of that tract.
By Mr. Boschen : Counsel for the Craig heirs calls upon
Mr. A. S. Haden, the Clerk of this Court as ·well as the Commissioner before whom this matter has been referred, and
asks him too look up any plats.
Which certified copies of deeds referred to in the foregoing
depositions a.re in the following words and figures:
THIS DEED, Ma.de this 28th day of September 1921, between Benjamin Harlow and Emma J. Craig, uf Richmond,
Va.
"\VITNESSETH: That for and in consideration of One
Dollar and other considerations not deemed necessary to mention here, the said Benjamin Harlow doth grant and convey
unto the said Emma J. Craig, all that tract of land lying in
Fluvanna County, consisting of twenty acres, adjoining H. C.
Haden, Benjamin Harlow and others, with general warrantv
of title, The said twenty acres being a part of a tract of Ninety
Si."'{ (96) acres belonging to said Benjamin Harlow, and the
said Benjamin Harlow covenants that he has a right to convey the said land to the grantee; and that he has done no act
to encumber said land; that the grantee shall have quiet possession of the said land free from all encumbrances; that he
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will execute such further assurances of the said land as may
be requisite.
·witness the following signature and seal.

BENJAMIN X HARLO"r
his mark

(Seal)

Following is a certificate of. ac.knowledgment
dated September 28, 1921, and
Following is certificate of recordation on October 21, 1921, at 9 A. M.
The certified copy of the deed dated June 23, 1926, is. the
same as that filed as Exhibit A with the bill and set out in
full above.
The certified copy of the deed from the heirs of Hezekiah
Harlow to Benjamin Harlow :filed with said depositions is in
the following words and :figures :
page 68

~

THIS DEED, made the 17th day of May in the year one
thousand eight hundred and ninety-seven between John S.
Harlow, Jefferson R. Harlow, Hezekiah W. Harlow and Eliza
his wife, George N. Harlow and Judy his wife, Sherwood B.
Hammon and Chestences his wife, Richard Harlow and Mary
M. his wife, Reuben Sprouse and Sarah E. his wife and
Ann Marian Harlow parties of the first part and Benjamin
Harlow party of the second part.
WITNESSETH: That for and in consideration of the
sum of Five Dollars paid by the party of the second part to
the parties of the first part, that is to say five dollars to
each of the above named parties who are children and heirs
at la.w of Hcz,ekiah Harlow deceased, the· receipt of same
being hereby acknowledged cloth grant unto the said Benjamin Harlow party of the second part all of their right
and interest in and to a. certain tract or parcel of land holonging to the Estate of Hezekiah Harlow deceased in the
County of Fluvanna., and lying on the County road leading
from Braggs x Roads to Union Mills in said County containing ninety-six acres ad.joining the lands of James H.
Harlow, D.R. Boston, Robert Bragg and others. The parties
of the first part doth by these presents relinquish
page 69 ~ all claim whatsoever they now ha.ve or would hereafter be entitled to, after the death of their mother
with the understanding that the mother is to have the use
and control of said land during her life if she so desires it;
the parties of the first part waiving· all claims or rights as
the heirs of Hezekiah Harlow, deceased in and to said land.
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Witness the signatures and seals of the parties as follows:
JEFFERSON R. HARLOW
(Seal)
His
HEZEKIAH W. HARLOW X (Seal)
Mark
Her
(Seal)
ELIZA X HARLOW
mark
His
(Seal)
RICHARD X HARLOW
Mark
her
(Seal)
MARY M. HARLOW X
mark
(Seal)
REUBEN SPROUSE
(Seal)
SARAH E. SPROUSE
her
ANN MARIAH X HARLO"\V (Seal)
mark
Fluvanna County, to-wit:
This is to certify that Jefferson R. Harlow, Hezekiah W.
Harlow and Eliza his wife, Richard Harlow and Mary M. his
wife, and Ann Mariah Harlow whose names are signed to
the foregoing writing bearing date the 17th day of May,
1897. personally appeared before me, B. W. Taylor a justice of the Peace in said County after hearing the aforesaid
writing read and explained to them acknowledged the same
to be their own willing act each for him or herself as signed
with their signatures and seals and that they do not wish
to retract the same.
Given under my hand this the 17th day of May, 1897.
B. W. TAYLOR, J. P.
page 70 }

In Fluvanna County Court Clerk's Office May
24th, 1899.

The fore going deed bearing date the 17th day of May.,
1897, was this day received in said office and thereupon together with the certificate thereto annexed admitted to record.
Teste:
WM. SCLATER, C. C.
A c.opy-Teste:

A. 0. HADEN, Clerk.
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And the photostatic copy of the deed between Benjamin
Harlow and Emma J. Craig dated the 28th day of September, 1921, and the plats referred to in the foregoing depositions are as follows:
pages 71-72

~

Photostat and maps-See MS.

page 73}

And on another day, to-wit, on the 15th day of
May, 1939, Thelma Craig Scott, Mattie Craig
Jones, Maphis Craig, Lile Craig and James Berkeley Craig
filed their exceptions to sa.id report which are in the following words and .figures :
EXCEPTIONS TO REPORT OF A. S. HADEN, COMMISSIONER IN THE ABOVE CHANCERY CAUSE.
SAID REPORT IS NOT DATED.
Thelma Craig Scott; Mattie Craig Jones ; Ma phis Craig;
Lile Craig, and James Berkeley Craig, by counsel, exaApts
to the report of A. S. Haden, Commissioner in Chancery, for
the Fluvanna Circuit Court, to whom the above cause was
ref erred, on the following grounds :
E,IRST: That the report is not complete, and not dated,
and when a copy of said report was transmitted to the counsel for the defendants, Thelma Craig Sc.ott, and others, the
Commissioner wrote to the counsel for the said defendants, as
follows:
''Clerk's Office
Fluvanna Circuit Court
A. S. Haden, Clerk
Cora L. Sadler, Deputy Clerk,
Palmyra, Virginia.
May 11, 1939.
Albert 0. Boschen, Esquire
Richmond, Virginia.
Dear Mr. Boschen:
You will find enclosed a copy of my report in the cause
of Fannie S. Harris, etc., v. Thelma. Craig .Scott, etc. which
I will explain more fully when I see you.
Yours very truly,

.

A. S. HADEN, Comm'r."
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SECOND : That the conclusions reached, or the decision of
the Commissioner A. S. Haden, is contrary to the
page 74 ~ law and evidence submitted by the defendant's
counsel, and that the evidence is sufficient to show
that the deed from Benjamin Harlow to Emma J. Craig,
dated September 28th, 1921, in the Clerk's Office of the Circuit Court of Fluvanna County, Virginia, in Deed Book # 12
p. 488, and is not void on the ground of vagueness but that
said deed shows that Benjamin Harlow conveyed '' all that
tract of land lying in Fluvanna County consisting of twenty
(20) acres, * * '\" "The said twenty (20) acres being a part
of a tract of ninety-six (96) acres, belonging· to said Benjamin
Harlow", and that said deed is valid and the defendantsThelma Craig Scott; Mattie Craig Jones; Maphis Craig; Lile
Craig and James Berkeley .Craig· by counsel excepts to the
report of said Commissioner A. S. Haden and relies upon
the evidence taken in this cause and upon the brief filed by
him with the law supporting his contention.
Respectfully submitted,
ALBERT 0. BOSCHEN,
Counsel for Thelma Craig Scott; Mattie
Craig Jones, :Maphis Craig, Lile Craig
and James Berkeley Craig.
May 12, 1939.
And on another day to-wit, on the 29th day of N oyember,
1940, the fallowing decree was entered in words and figures
following, to-wit:
This cause came on this day to be again heard upon the
papers formerly read, and upon the Report of Commissioner
in Chancery, A. S. Haden, who was appointed by decree of
January 17, 1939, entered in this cause, dated May 10th, 1939,
together with depositions taken on behalf of complainant, and
Thelma Craig Scott and others, with Exhibits filed with said
Report, notice of the filing of said Report in ,vriting to counsel for all parties, who have appeared in this cause,
page 75 ~ having been given by the -Commissioner and certified in said Report that such notice had been
given all as required by law (Va. Code Sec. 6185), and upon
the Exceptions to the said Report made by Thelma Craig
Scott, Mattie Craig Jones, Maphis Craig·, Lile Craig, and
James Berkeley Craig, by counsel, and was argued by counsel.
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On Consideration Whereof, the Court is of opinion that
Commissioner in Chanc.ery, A. S. Haden is erroneous in his
said Report, and doth sustain the Exceptions of Thelma Craig
Scott and others, the heirs-at-law of Emma J. Craig, deceased, and the Court doth decide that the deed from Benjamin Harlow to Emma J. Craig, dated the 28th day of September, 1921, and recorded in the Clerk's Office of the Circuit
Court of Fluvanna County, Virginia, · in Deed Book # 12,
page 488, a photostatic copy of which original deed is filed
with the depositions in this cause, is a good and valid deed
of conveyance of the said land, described in the aforesaid
deed, which land is more fully described in a plat of survey made by C. E. Watkins, Surveyor for Fluvanna County,
Va., dated March 28th, 1939, and filed with the Report of
Commissioner in Chancery A. S. Haden, and marked ''Exhibit
0. E. vV. # 1'' showing the 'meets and bounds of the land so
conveyed by said deed from Benjamin Harlow to Emma J.
Craig, as aforesaid, and the Court doth so ADJUDGE,
OR.DER and DECREE.
The Court doth further order that a copy of said plat above
referred to be recorded in the plat book in the Clerk's Office
of the Circuit Court of Fluvanna ,County, Virginia.
The Court doth further ADJUDGE, ORDER and DECREE
that the costs of this suit to date shall be paid by the complainants, including a taxed attorney's fee to Albert 0.
Boschen, Attorney for the defendants, Thelma
page 76 ~ Craig· Scott, Mattie Craig Jones, Maphis Craig-,
Lile Craig-, and James Berkeley Craig, heirs of
Emma J. Craig·, deceased, insofar as undertaking to effect 01·
assail the interests of the said heirs of Emma J. Graig as to
the land embrac.ed in said survey and pla.t.
The Court doth further ord'.er that a certified copy of
this decree be spread upon the deed books in the Clerk's
Office of the Circuit Court of Fluvanna County, .Va., at the
expense of the heirs of Emma J. Craig·, deceased.
It is further ordered that this cause be referred back to
Commissioner in Chancery, A. S. Haden, to take such otlrnr
inquiries that the parties to this suit may desire to have
made, but not in conflict with this decree.
And complainants having indicated that they desired to
file a petition for an appeal in the Supreme Court of Appenls
from this decree, it is ordered that the execution of this decree be suspended for a. period of ninety days from the entry
of this decree and thereafter until such petition is acted upon
by the Supreme Court of Appeals, if such petition is actually
filed within the time spec.ified by law, upon execution by complainants, or either of them, of bond with surety satisfactory

Supreme Court of Appeals of Virginia

88

to the Clerk of this Court in the penalty of fifty dollars
($50.00), conditioned to pay all damag·es which may accrue
to any person by reason of such suspension in case a supersedeas be not petitioned for within said time, or if so petitioned for, should not be allowed and effectual within the
time so specified.
Virginia:
In the Clerk's Office of the Circuit Court of Fluvanna.
I, A. S. Haden, Clerk of the Circuit Court of Fluvanna
County, Virginia, do here by certify that the foregoing is a
true transcript of the record and proceedings in the case of
Fannie S. Harris and H. Ashby Harris v. Thelma
page 77 ~ Craig Scott and others as named in the bill, as the
same appear on file and of record in my said office.
And I further certify that notice of the application for
this transcript was given as appears by notice hereto attached and return thereon.
Given under my hand this 24th day of March, 1941.
A. S. HADEN, Clerk.
page 78

~

In the Circuit Court of Fluvanna County.

Fannie S. Harris and H. Ashby Harris, Complainants,

v.

Thelma Craig Scott, Mattie Craig Jones, Maphis Craig, Lile
Craig and James Berkeley Craig and others, Respondents.
To Albert 0. Boschen, Counsel for Thelma Craig Scott, Mattie Craig Jones, Maphis Craig, Lile Craig and James
Berkely Craig,
Please Take Notice,
That on Monday, March 24, 1941, we shall apply to the
Cle1·k of the Circuit Court of Fluvanna Countv for a transcript of the entire record in the above entitied cause for
the purpose of presenting the same with our petition for appeal from a decree entered in said cause on November 29,
1940, to the Supreme Court of Appeals of Virginia.
FANNIE S. HARRIS and
H. ASHBY HARRIS.
By Counsel.
"\V..ALSH & ..WADDELL, p. q.
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(On back)
Executed within the City of Richmond, Virginia, this 19th
day of March, 1941, by delivering a. true copy of the within
Notice in writing to Albert 0. Boschen, Counsel for Thelma
Craig Scott, Mattie Craig Jones, Maphis Craig, Lile Craig
and James Berkeley Craig.
Fee paid 50~
JOHN G. SAUNDERS,
Sergeant of Richmond, Va.
By P. H. BOWIS,
Deputy Sergeant
page 79}

Clerk's Office
FLUVANNA CIRCIDT COURT

A. S. Haden, Clerk

Cora L. Sadler, Deputy Clerk
Palmyra, Virginia,
April 29, 1941.

Mr. Albert 0. Boschen,
Richmond, Va.
Dear Mr. Boschen:
You will :find enclosed deed of B. & S. from Ben Harlow
to Elsie Washington, which Judge Meeks advised me to send
you a copy of same to deliver to ]\fr. M. B. Watts, to place
it in the record in the suit of Harris v. Thelma Craig Scott,
et als. Kindly see him at once before the record is printed.
With best wishes, I am
Yours ,,ery truly,
.A. S. HADEN, Clerk.
page 80}

This deed made and entered into this 5th day
of April, 1906, by and between Ben Harlow party
of the first part and Elsie Washington party of the second
part.
WITNESSETH: That for and in consideration of the sum
of Seventy-Five Dollars, with interest on Fifty Dollars from
the 7th day of March, 1905, to date paid by the party of
the second part to the party of the first part the receipt of
which is hereby acknowledged, the party of the first part
hereby sells conveys and assigns unto the said Elsie Washing-ton a certain tract of land known a.s· Springfield in the
County of Fluvanna containing twenty acres, more or less,
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and the said land adjoins Emily Harlow, H. S. Hughes and
others. The party of the first part covenants that he has a
right to convey the said land, that he has done no act to encumber the same and that he will execute such further assurance as may be necessary.
Witness the following signature and seal the day and year
aforesaid.
his
BEN X HARLOW (Seal)
mark
Witness=
GEO. :M. WINN.
County of Fluvanna, to-wit:
I, Geo. M. Winn, Deputy Clerk of the Circuit Court for
the County aforesaid in the State of Virginia, do certify that
Ben Harlow whose name is signed to the writing above bearing date on the 5th day of .April, 1906, has aclmowledged the
same before me in my County aforesaid.
Given under my hand this 5th day .of April, 1906.
GEO. M. WINN, D. C.
In the Clerk's Office of tI1e Circuit Court of Fluvanna
County, April 10, 1906.
The foregoing deed was this day received in said office and
thereupon tog·ether with the certificate thereto annexed,. admitted to record at 10 O'clock A. M.
Teste:
GEO. l\L WINN, D. C.
A copy-Teste:
A. S. HADEN, Clerk.
{On back)
Ben Harlow
To:
Elsie W asbington

DEED OF B. & S.
Deed Book No. 2,
Page No. 135

A Copy-Teste :
M. B. WATTS, C. C.
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