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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2602
WILLARD STORES, INCORPORATED, Appellant,

•

vers'U,s
CHARLES A. CORNNELL, ADMINISTRATOR OF THE
ESTATE OF ,SARAH ·E. CORNNELL, Appellee.

PETITION FOR AN APPEAL.

To the Honorable Judges of the Si1,preme Court of Appeals of
Virginia:
Your petitioner, ·wmard Stores, Incorporated, a corporation, respectfully shows that it is aggrieved by final judgment entered by the Corporation Court of the City of Alexandria, Virginia., on January 2nd, 1942, upon the verdict of a
jury theretofore returned in this cause, said judgment being
in the sum of $5,000.00 and costs, to which judgment this
petitioner duly excepted and the execution of which judgment was duly suspended by the court in order to permit the
:filing of this petition; to which said judgment the said petitioner now respectfully asks that a writ of error and supersedeas be granted and to th~t end presents herewith a transcript of the record of the proceedings in the court below.
The cause in the Trial Court was entitled Joseph M. Cornnell,
Administrator of the Estate of Sarah E. Cornnell, Plaintiff v.
Willard Stores, Incorporated, Defendant, and the parties will
be referred to in this petition in the same manner as in the
court below.
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This petitioner has duly executed bond in the sum of
$6,000.00, the same to cover both the requirements of a suspension bond and of a supersedeas shoµld the same be awarded
by this Honorable Court.
2*

"THE PLEADINGS.

The plaintiff, J oBeph M. Cornne11, Administrator as aforesaid, filed a notice of motion for judgment claiming that his
decedent was killed on April 2nd, 1941, at about ten o'clock
P. M., while crossing a highway in the City of Alexandria,
commonly known as Mt. Vernon Avenue, by a light delivery
truck of the defendant. The said motion was based upon
alleged reckless driving and negligence on the part of the defendant's driver. The said Joseph M. Oornnell passed away
before the hearing of the case and the same was revived and
prosecuted in the name of the said Charles A. Cornnell as
Administrator. A plea of the general issue was :filed by
the defendant and the case was heard upon the issue thus
made up.
ASSIGNMENTS OF ERROR.
The petitioner assigns error on the part of the court in the
following particulars, to-wit:
(1) The court erred in overruling the defendant's motion
to set aside the verdict and enter final judgment in its behalf.
(2) The court erred in granting plaintiff's instructions H
and K, and as a c.onsequence of such errors further erred in
refusing to set aside the verdict and grant this defendant a
new trial.
(3) The court erred in permitting the plaintiff's attorney
to state to the jury that the plaintiff's intestate left surviving two helpless children, both of whom were over legal
age, and in permitting the plaintiff to testify to the same
effect; all over the objection and exception of the defendant.

3*

*THE FACTS.

On the night of April 2nd, 1941, at about ten o'clock the
deceased, Sarah E. Cornn.ell, WB;S last seen by any witness
as a passenger on a bus travellmg northwardly out of the
City of .Alexandria. She apparently got off of said bus at
the corner of Mt. Vernon Avenue and Uhler Avenue. The next
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witness who testified states that her body was found a short
while later lying in Mt. Vernon Avenue with her head close
to the left front wheel of a light delivery truck of the' defendant. What happened between the time she alighted from
the bus and the time that she was found on Mt. Vernon Avenue is filled in entirely by statements of witnesses who arrived _
at the scene after the ac.cident had occurred a.nd who recite
the story told by the defendant's driver at that point. The
defendant's driver left its employ some time after the acci- ·
dent and never returned, and although an active search was
made for him he was not found and no evidence of any kind
was produced by the. defendant.
Mt. Vernon Avenue runs north and south and at the point
where the accident occurred is forty feet eight inches wide.
It is intersected by Uhler Avenue, which runs east and west.
The cross walk on Mt. Vernon Avenue at the south side of
Uhler A venue is marked by cross walk lines. The ;body was
found thirty feet eight inches soutl1 of the south line of this
cross walk and twelve feet six inches from the west curb line
of Mt. Vernon Avenue and twenty-eight feet three inches
from the east curb line thereof. These measurements were
taken from the approximate center of the pool of blood in
which Mrs. Cornell's hea.d was lying. Mt. Vernon AvenU(~
is straig·ht a.nd level for a good distance each side of the
4• intersection and the whole area is *well lighted. South of
Uhler Avenue and on the east of Mt. Vernon Avenue there
are a number of business houses. On the west of Mt. Vernon
A venue, in the same block, there is a dwelling house at the
corner of Ul1ler Avenue, and a little further down the street a
movie theatre and some business houses,further south. There
was nothing- to obstruct vision along· Mt. Vernon Avenue in
either direction.
The only mark on the truck arising from this accident was
a small dent on the extreme left side of the left front fender.
Mrs. Cornnell's head was ri~ht by the left front wheel of the
truck. Immediately behind the rear wheels of the truck there
were skid marks two or three feet long. Mrs. Cornnell suffered a fractured skull, a.pparently caused by hitting the con,crete, and had a number of bruises on her body, the worst of
which was a large bruise on her right hip, which the undertaker thought might have resulted in a fracture, and which
the Doctor thought did not, indicating, however, that she
was hit on the right side. Both the small dent in the fender
and the injury to the decedent indicated that she had not
been struck with great violence.
At the time of the accident there was a line of automobiles
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parked along the west curb of M::t. Vernon Avenue heading
south, the same direction in which the defendant's truck was
tra.velling. When witnesses arrived at the scene the def end' ant's truck was very close to this line of vehicles. All of
the evidence shows that the accident occurred while the truck
was on its right-hand side of the street and while the decedent
was attempting to cross at a point other than the cross walk.
4s to the manner of the occurrence there are only two reliable witnesses, each of whom attemnts to state what the
driver said *when they arrived at the scene and found
5* him standing by the side of his truck .. The evidence of
each is brief and can be quoted here in full.
Officer George S. Elmore of the Alexandria Police Force,
who went to the scene immediately after the accident with
Officer George W. Embrey,· stated as follows·:
"Q. ·wm you just tell the Court 1what he told you at
the time!
.
'' A. He said he saw the lady crossing the street, about in
front of Frank's Cabaret, going from the east side over to
t~e west side of the street. ,·vhen she got in the center of
the street, it looked like she got confused. and fir~t turned
around and looked back behind her, and then stood there in the
middle of the street, like she didn't know where to go. He
was approximately half a block from her at the time. He
w~nt on by, thinking she was ·going on. At the time he approached her, she started walking again over to the west side
of the street, and the left front fender of his truck struck
her and knocked her down.
"Q. Did he make any statement as to how fast he was
~riving?
·
'' A. He said he was going around twenty or twenty-five
µriles an hour, before the accident, coming up Mt. Vernon
, :Avenue coming south. He said about the time he struck her
he imagined he had slowed down fo about twelve miles an
hour.''
.- And on cross examination he further states as follows:

. '' Q. With regard to the conversation that night, didn't he
say to you that she stopped in the center of the street or
just about the center line Y
'' A. I believe so, yes, sir.
''Q. And he was on his right-hand side!
"A. Yes, sir.
..
'' Q. And that when he was within eighteen or twenty feet
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of her, she suddenly started walking again towards the west
curb?
"A. That is right.
'' Q. Didn't he say he blew his horn and cut to the right
and put his brakes on Y
·
~·
*'' A.. He said he cut to the right as much as he could,
but there were cars parked to the curb which made him
in the second lane.
·
''Q. Did he tell you he cut to the right as· far as he could?
'' A. I believe so.
'' Q. Didn't. he tell you he put his brake on Y
'' A.. He put his brake on.
'' Q. Didn't he also tell you he blew his horn Y
'' A. I am not sure about that. I don't know whether he
did or not.
'' Q. You woulg. not say he did or did not Y
' 'A. No, sir.
'
.
'' Q. Didn't he tell you he did all he could fo avoid. her after
he saw her?
'' A. He said he tried to avoid striking her.''

Officer Georg·e W. Embrey, who went with Ofli'cer Elmore to
the scene, testified as follows :

''Q. Where was that?

.
'' A. Right by his rear wheels. We talked to the colored
fellow, and the statement he made to us was that he saw
the woman. She was coming· towards the bowling alley, crossing the street, and she got about middle way of the street.
She stopped and looked back toward the bowling alley as if
she were waiting for some one. He thought she was going
fo stand there and he continued coming south, and all of a
sudden she turned and ran in front of the truck. That is the
statement he made to us, so we brought him on down to
Headquarters and made out the accident report.
·' 'Q. Did he make a stat'ement as to speed?
'' A. He said he didn't think be was going over fifteen or
twenty miles an hour."
He also stated that the driver told him that as soon as he
hit Mrs. Cornell he stopped, and that the driv·er 's statement and, everything in their investigation indicated that he
was on the right-hand side.
*We, therefore, have statement -of the driver that he
7* was going~ at a moderate rate of speed; that Mrs. Cornell
stopped in the center of a forty foot street and looked
back: that he cut his speed to approximately twelve miles
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an hour intending to pass on by her and that just before he
got to her s4e turned and either ran or walked directly against
l1is front fender, a.nd we have the undisputed fact that although she had a well markeel cross walk at the Uhler .Avenue corner she chose rather to pass across the street thirty
feet south of this walk.
ARGUMENT .

..A.ssi,q n,,nient No.
1

1.

This assignment of error has to do exclusively with the
court's failure to set aside tµe verdict and enter judgment
in favor of the defendant. With reQ'ard to the defendant'~
driver, the only evidence we have is- the statement testified
to by the officers to the effect that he was going· down the
street around twenty-five miles an hour; that one-half block
ahead of him he saw this lady crossing the street; that he
cut his speed down to twelve miles per hour; that she stopped
and looked back; that just as he was approaching her she
suddenly turned and either walked or ran in front of him;
and that he cut his truck to the right as far as he could, put
on his brake and did everything- he could do to avoid hitting·
her. It is hard to determine what more he could have done
unle,ss if was to come to a full stop.
· On. the part of the plaintiff, we have a woman in her, sixties
in full command o.f her faculties on a street where thei vision
is particularly clear. Instead of taking- the lawful eourse
across Mount Vernon Avenue, within the cross walk lines at
Uhler Street, she chose the unlawful and neg·ligent course
8(41 *of proceeding to cross south of t4ese lines and the aecident occurs thirty feet away from the cross walk. "7hen
she gets to the center of the forty foot street, a place of comparative safety, she stops and looks back, and that, thereafter, with the defendant's truck iu full view, on its righthand side of the street, she steps in front of it. Jrrom the
beginning she is purs1iing a neg·lig·ent c.ourse in violation of
law. And when she gets to the center of the street she stops~
which would indicate to any driver that he could pass on .by
with safety. The truck is then down to twelve miles per
hour, a very slow speed on any street.' She is in no dang-er
while standing there. She is not in a dangerous position
from which she cannot extricate herself and neither is she
in danger and oblivious of danger. Apparently she carelessly
and negligently leaves this place of c.omparative safety and
perhaps thinking she can beat the truck across she started
across to the west curb. One officer says the driver said she
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walked. Tbe other officer said the driver stated that she
turned and ran. Whichever is correct the only conclusion
that can be reached from either statement is that at the
time she renewed her course across the street the defendant's
truck was very close to her and in plain view and it would.
have been apparent to anyone using· ordinary care that she
could not cross safely.
Under these circumstances there is nothing on which the
plaintiff could rely for a verdict except the doctrine of the
last clear chance .. It is our understandi~g that in asserting
this doctrine, the plaintiff must either be in a dangerous
position and oblivious of her danger or else in a dangerous
position a.nd unable to extricate herself, and knowledge of
her dangerous position and her inability to extricate herself
must be broug·ht home to the defendant in time for him in
the use of reasonable care on his part to avoid injuring
9• her. *Neither one of these elements is present in this
case. She was not, as a matter of fact, in danger when
she stopped in the center of the street. She apparently knew
that the plaintiff's truck wa.s coming because she stopped.
It may be that she intended to return to the east curb because
she looked back while she was standing in the center, one of
the officers says t.bat the driver said that she looked as though
she were looking; for somebody. She did not get in a position
of danger until she left the center of the street and started
forward again and certainly from that time on there was·
no cihance on the part of the defendant's driver to avoid hitting her.
.
It is our understanding that the doctrine. of last clear
chance, is a duty imposed by law upon both the plaintiff and
defendant. If being in plain view of each other and with
equal opportunity to prevent the accident they are guilty of
concurring neg·ligcnce there c.an be no recover.y.
Green v. Ruffin, 141 Va. 628, 125 S. E. 742.

In the Green-Ruffin case there was a pedestrian walking
across' the street who claims that she ,,ms struck by an automobile. Mrs. Ruffin, the pedestrian, was struck by the automo bile and badly injured. The court in discussing- the question of last clear chance makes some very pertinent comment
as follows:
'''Suppose the cle.fenclant had looked west when she wa!s at
Graveley and Penn alleyway, she would have seen a person
in the full possession of her faculties in no danger at that
time crossing the street; should they meet upon the street,
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it was the duty of the pedestrian to stop and give the automobile the. right of wa.y. There was certainly nothing in her
manner or any lmowledge p~ssessed by defendant to arouse
a, suspicion that the plaintiff would not yield the right of
way, and the defendant had the clear rig.ht to continue upon
this assumption, otherwise all traffic would stop. 'When a
person sees another crossing· the street, he is not required
to stop his autom()lbile; he has the right to assume that the
pedestrian will use his faculties, otherwise traffic would stop',
unless there is something in the manner or circ.mnstances
of the person to indicate he is unconscious of his danger.''
I

10*

"'And further on the court says :

"It is the well-established rule of law in Virginia in the
application of the doctrine of the last clear cha.nee that, seeing a person iri the apparent .possession of all his faculties
with back turned to an approaching vehicle or with head
bowed or turned away, approaching the track of the vehicle,
with no superadded ·circumstances, or evidence of unconsciousness of peril, does not impose upon the operator of the
vehicle the duty of prevision; he has the right to assume
that a normal person in a situation requiring the exercise
of prudence will use his faculties in time to prevent his injmy. That is the course of huma.n experience.''
1

And further in the opinion, citing a former Virginia case,
the court said with approval:

'' An old lady with shawl over her head was going a little
diagonallv to the east across the street in the City ...of Rich.mond. She walked with her head bent. Wben she got near
the street car track, the motorman and several passengers
saw her approaching the car track. The motorman, assum·ing· that she would ~top before entering upon the car track,
neither slackened the speed of the car nor sounded his bell,
and when the car was nearly at the point where plaintiff
would cross the track she stepped upon it and was injured.
The court held that it was not a case for application of the
doctrine of the last clear chance, as there was no evidence
of plaintiff's peril in time for the motorman to stop his car.
The track was a warning to the plaintiff to look before going
upon the track. In the instant case the rapidly approachingautomobile which plaintiff had seen and the right of way
. ordinance were warning to her to avoid it by use of her
senses.''.
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.Applying the principles of thiA case to the facts of the instant case it would be apparent that the plaintiff. has no
right to recover. She was walking- across the street; she came
to a stop; she looked back and he had a right to assume that
she would us_e her faculties and avoid walking into his track.
He g·ot his truck down to twelve .miles an hour and the only
further thing he could have done w:as to come to. a complete
stop, which under the Green-Ruffin case was not necessary.
Even if she turned her back to this truck in plain view and
then sudden.Iv turned and walked into it she, could not be excused. And "'finally having reached a place of safety in the
center of the street, the defendant's truck driver cer11 * tainly *was under no duty to assume that she would
walk deliberately from this place of safety into. a place
of danger.
The case of Meade v. Saunders, 144 S. E. 711, is one very
well in. point. In that case Meade, a c.olored man, attempted
to cross Broad Street and after getting out into the. street
a distance of ten or. twelve feet was strnck by an automobile.
He saw the car and thought he had time to get across in front
of it. In the instant ease it was the duty of Mrs. Cornell
to see the truck as she is charged with seeing whatever a
proper lookout would have disclosed. A verdict of the jury
was set aside bv the lower court and this decision wa,s affirmed by this Honorable Court. .Among other things the
court said:
''If it can· be said tha.t he was struck by the front of the
car, which bore down upon him, we are confronted with a
situation where ia pedestrian, who sees an automobile approaching leaves· the curb to eross the street in front of the
approaching· car. The car is all the while in full view if he
but looks, and he knows it is coming. Assume that the defendant was negligent up to the instant of the accident, for
failing to see and avoid injuring plaintiff, there was an equal
o;pportunity for the plaintiff to have· seen and avoided tho
collision, and he was the refore neglig·ent in not doing so.''

And further on citing another Virginia case with approval,
the court said:
'' In other words, if be did look; he was bound to see the
trucJ{ and was negligent as a matter of law in &tepping iu
front ofi it; and if he did not look, his negligence as a matter
of law is none the less apparent."
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And lastly the court said:

''Here ,the cai~ and the pedestrian are traveling at right
angles, and their paths must cross only a few feet ahead.
There is a clear view and the pedestrian has seen the ca.r
approaching. A collision under such circumstances can only
arise as the result of the concurring or independent negligence of the plaintiff."
The only difference between this case and the case at Bar
is that we· have no definite proof that Mrs. Cornell saw the
approaching truck, but under the doctrine tha.t she is
12* charged *with seeing anything which by the use of reasonable care on her own part she should have seen, then
she is precluded from recovering to the same extent as if
she had a.ctuall v seen the truck. In other words if she did
see the truek ai1d stepped in front of it then she was ne,gli- gent as a matter of law, or if she did not look she was equally
neg·ligent as a matter of law. In the instant case she must
.have done one or'the other-she either saw the truck which
was in plain view or else she deliberately did not look. If
in the Meade~Saunders case the court reached the conclusion
that a collision under the circumstances could only arise as
the result of the concurring negligence of the plaintiff then
it would appear in the insta:µt case that the fac.ts much more
justify the same conclusion.
~
In the case of Step-hen Putney Shoe C ornpany v. Orrnsby,
129 Va. 297, 105 S. E. 563, the deceased stepped from the
curb of 9th Street just west of Capital Square and was struck.
by an automobile making the turn from Grace into 9th. This
court held that he could not recover. The driver there claimed
that when he saw Ormsby he swerved quickly to the left and
that Ormshy walked against his ·render and was knocked down.
In the instant case the drivet swerved suddenly to his right
to a:void Mrs. Cornell, who was stepping iru front of his truck,
and barely caught her with his left fender. In the Orm~hy
case the court said the doctrine of the last clear chru1ce does
not apply. In tha.t case it was claimed tl1at the truck was
g•oing· so fast that it could not stop after seeing the dang·er
of Ormshy. The court said:,

'' If this be true, then, of course, the truck driver had no
last clear chance to avoid the accident, and the case is one
of contributory negligence. If, on the other hand, it be conceded that the truck was going· slow enough to stop or to
reduce its speed sufficiently to save Ormsby, then it is self-
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· evident that Ormsby likewise would have had sufficient time
to get out of the way either by simply stopping or stepping
·back, a.nd he himself would have had the last clear chance,
or at least an equal chance to avoid •the accident. Iu
13- any view of the case it must be held to have been one
of either contributory or concurring negligence.''
In the instant case the plaintiff's decedent by simply standing still, or after starting either by simply stopping· or stepping back would have prevented the accident and she herself would, therefore, have had the last clear chance or, at
least, an equal chance to avoid the same.
In the case of Frazier v. Stout, 181 S. E·. 377, the court in
reversing the verdict and entering judgment for the defendant, commented upon the fact that the plaintiff left a place
of sa.fety, with an approaching automobile in full view, and
in touching· on the doctrine of last clear chance said:·
'' This is a humane doctrine and should be upheld but it
must be applied with caution. The burden of proof is upon
the plaintiff and he must show that the chance was clear.
'Perhaps' is not enough. The minds, nerves, and muscles of
men are not so accuratelv coordinated as that there can be
instantaneous ·action to ~eet an emergency. Plainly it was
not intended that it should wipe awav and supersede the defense of contributory neg·ligence.'' ·
Applying- this principle to the instant case it is clear that
the defendant's driver had no last clear chance to avoid injury to the plaintiff's intestate after she left her place of
safety and started walking in front of him.
We, therefore, submit that there was no ncglig·ence shown
on the part of the defendant; that contributory negligence
on the part of the plaintiff was plain from the moment she
lef.t the curb in attempting to cross the ·street in an unlawful
manner and tha.t this negligence continued to the moment
of the accident;· and that there was no last clear chance for
the defendant's driver to avoid her and we submit, therefore, the ca.se should be reversed and judgment entered for
the defendant.
14*

*Assignnient No.

2.

The second assignment deals with two instructions g·iven
on behalf of the plaintiff. The plaititiff 's instruction H ass~mes that Mrs. Cornell had placed herself in a position of
pe·ril from which she could not extricate herself or else was
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unconscious of her danger, and that the defendant's agent
by the exercise of ordinary care should have been cog'Ilizant
,o.f the situation and had a last clear chance to avoid the
accident, and then it states that if l1e didn't take this chance
he was g11ilty of such negligence as would entitle the plaintiff to recover. Tbe wording- is rat~er involved but Mide
from that there is no evidence to support the ·first part of the
instruction to the effect that she was in danger and couldn't
extricate herself or was unconscious of it, but all of the evidence points to the fact that she was in a place of safety
which she deliberately left at a time too late for the def end.ant's .driver to dodge her and' when it was equally too late ,
for him to assume from her manner that she saw this truck
approaching· and thought she could beat it across. In addition to this, however, the instruction lays on the defendant's
driver the duty to avoid an accident at all events, which is
not correct. The test is not whether defendant's agent, by
the exercise of ordinary care could have discovered the peril
of the plaintiff's decedent, but whether after discovering the
peril he could, by the use of orcyinary care avoid striking
her, which is a very different thing from what the instruction states. A man is not required to· take a chance to avoid
somebody else. If after having a last clear chance of avoiding striking· someone he didn't use ordinary care in the operation of his machine he may be liable and only under those
circumstances can he be liable. This instruction, there15* fore, *plainly places upon him a g-reater degTee of care
than he should bear a.nd is absolutely confusing to the
jury.
Plaintiff's instruction K is more erroneous and perhaps of
greater consequence to the defendant than his instruction H.
Instruction K is as follows:
'' The court instructs the jury that the duty of proving contributory negligenc.e is upon the, defendant by a preponderance of the evidence.''
In the instant case there was no evidenc.e on the part of the
· defendant and the jury could easily assume from this instruction that they could throw out the question of contributory
neglig·ence unless the defendant would prove by evidence in
its own behalf that the plaintiff's decedent was negligent. All
of tl1e contributory neg-lig·ence relied upon was disclosed by
the evidence of the plaintiff. It is our understanding· of the
law that the burden of proving contriibutory negligence rests .
with the defendant where it is not shown by the evidence
of the plaintiff herself. Where it is actually disclosed by
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the negligence of the plaintiff or may be fairly inferred from
.all of the circumstances·then no burden rests upon the defendani and the burden of proof does not -shift. If the plaintiff
in proving- her case cannot do so without aetually disclosing
contributory negligence· on her own part, then she has failed
to meet the burden of proof that rests upon her shoulder
and there is no, burden of any kind upon the defendant. This
docti·jne has been laid down in so many Virginia cases that
we assume citation of authorities is ·unnecessary. We submit, therefore, that on this particular instruction the jury
was misled and that the question of contributory negligence,
'being a very vital question in this case, this instruction ·also
may have been fatal to the defendant's case. It is, there16* fore, submitted that *on Assignment of Error No. 2
the defendant, at least, should be entitled to a reversal
in this Honorable Court and a new trial under proper instructions.

Assignment No. 3.
Assignment No. 3 is based upon a principle whieh this court
has not passed upon. It will appear in the evidence that
Mrs. Cornell had two children, both of lawful age, both incapable of trucing care of themselves. They were not dependent upon her for sustenance a.~ she did not contribute to
them financially, but she did care for .them and rendered
various services to them that they were unable to do for
themselves. ·we contended in the ·Trial Court and we urge
with sincerity in tl1is Court that the condition of these grown
children was not a proper question to be taken into consideration in determining the liaibility of the defendant or
the amount to be awarded~ hut could only be considered in
-determining· the parties to whom the money should be paid.
Being a:ware of the fact that this situation would be presented to the jury and knowing tha.t it would tug heavily at
the sympathies of the jury we raised the question before the
opening· statement was made. The court permitted the plaintiff's attorney to state the condition of these cltlldren in
the opening~ statement and further permitted the Administrator to' testify as to their condition. It is respectfully submitted that this evidence must have been introduced mainly
for the purpose of exciting· the sympathy of the jury and that
it did have that effect there can be no doubt. We believe
· that the true rule· should be that in presenting a claim g-rowing out of the death of an adult the physic~l and mental oon·dition of other adults who have lost her societv is not a
proper question to g·o before the jury. Therefore, we
17"' submit this *question tp this court for its decision.
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CONCLUSION.
. The petitioner, therefore, respectfully prays that it ma:y
be awarded a writ of error and supersedeas from the said
judgment; that this Honorable Court may review the actions
-0f the Trial Court; that the said judgment of January 2nd,
1942, may~ reversed and set aside and :final judgment ente.red fu behalf of this defendant, notwithstanding the verdict; or that.the said judgment may be set aside and this
cause may be remanded for a new trial.
Copy ·Of this petition was delivered to John Barton Phillips, Esq., attorney for the plaintiff, on the 25th day of February, 1942.
Counsel for petitioner requests an opportunitv to state
orally the reasons for reviewing the decision of the Trial
Court, and adopts this petition as its opening brief.
FRANK L. BALL,
Attorney for petitioner.
The nnd~rsigned attorneys at law practicing before the
Supreme Court of Appeals of Virginia, hereby certify that
in their opinion it is proper that the judgment of the Corporation Court of the City of Alexandria, Virginia, from
which this appeal is sought in the foregong· petition should
be reviewed by the Appellate Court.
FRANK L. BALL,
JOHN McCARTHY,
Attorneys at Law.

is•

* A copy of the foreg·oing- petition and brief was delivered to me this 25th day of February, 1942.
JOHN ,BARTON PHILLIPS,

Counsel for plaintiff.
Received February 26, 1942.
M. B. WATTS, Clerk.
.April 14, 1942. Writ of error and supersedeas awarded by
the court. Bond $6,000.
M. B. "\V.
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RECORD
In the Corporation Court of the City of Alexandria, Virgi.nia.
At Law 2754.
Jos. M. Cornnell, Administrator of the Estate of Sarah .lli.
Cornnell,

v.

Willard Stores, Incorporated.

NOTICE OF MOTION FOR JUDGMENT.
Filed May 5-, 1941. To : Willard Stores, Inc.
You are herebv notified in the name of the Commonwealth '
of Virginia, that" on the 27th day of May, 1941, at ten o'clock
A. M., or as soon thereafter as he may be heard, Jos. M.
Cornnell, the duly appointed and qualified Administrator of
the Estate of Sarah E. Cornnell, deceased, will move the Corporation Court of the City of Alexandria, Virginia, at the
Courthouse thereof, for a judg-ment and award of execution
in the· sum of ten thousand dollars ag·ainst you, the· said
Willard Stores, Inc., a corporation organized and existing
under the laws of the State of Delaware, for _this, to-wit;
that heretofore on to-wit: the 2nd clay of April, 1941, at
about ten o'clock P. M., the said Sarah E. Oornnell, was crossing from. the east side of JVIt. Vernon Avenue at Uhler Avenue, to the West side of Mt. Vernon Avenue in the City of
Alexandria, Virginia, and had gotten partly across the said
Mt. Vernon .Avenue, when your delivery truck, operated by
Adger L. Cureton, who was then and there your agentJ was
travelling in a southerly direction along said A venue, and as
a result of the neglig·ent operation of said delivery truck, the
said truck was caused or permitted to run. into, upon
page 2 ~ and ag·ainst the said Sarah E. Cornnell, at so great
a force and violence that the said Sarah E. Cornnell was thereby wounded, bruised and otherwise severely
injured and from all of which said injuries so inflicted by you
the said Sarah E. Cornnell died on to-wit: the 7th day of
April, 1941.
·wherefore, the. plaintiff, the said Jos. l\f. Cornnell, a.s Administrator of the Estate of the said Sarah ID. Corm1ell, says
that by reason of the premises he is entitled to recover of you
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· the said "\Villard Stores, Inc., the su111i of ten thousand dollars
as damages for the death of the said 1Sarah E. Cornnell
·caused by your unlawful acts, and therefore be institutes
this action.
Given under his hand this 30th day of April, 1941.

JOS. M. CORNNELL,
By JOHN BARTON PHILLIPS,
Counsel.
SERGEANT'S RETURN.
Executed in the City· of Richmond, Va. May 3rd, 1941 by
delivering in duplicate a copy of within Notice of Motion for
tTudgment to R. L. Jackson, the Secretary of the Commonwealth of Virginia and as such ,Secretary of the Commonwealth the Statutory Agent for Willard Stores, Incorporated.
Place of residence and place of business of said R. L. Jackson being in the City of Richmond, Va. Fee of $2.50 paid
the Seeretary at time of service. Sergeant's fee, $1.25.
JOHN G. SAUNDERS,
Sergeant of Richmond, Va.
By P.H. BOWIS,
Deputy Sergeant.
page 3 ~

FINDINGS OF ,JURY.

vVe, the Jury on the issue joined, find for the Plaintiff in
the amount of five thousand ($5,000.00) dollars .
•JOSEPH B. COLLINS, SR.,
Foreman.
Oct. 22, 1941.
1\fOTION FOR BILL OF PARTICULARS.
Filed May 23, 1941.
Comes now the defend.ant, Willard Stores, Inc., bv Counsel.
and moves the court to require the plaintiff to fH~ a bill .9:f
particulars in this case specifically setting forth the p:artieu1ar acts of negligence on the part of the defendant's agent,
upon which the plaintiff relies for recovery, and further set-·
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ting forth whether the plaintiff's intestate was walking within
a cross walk at the time of the collision.
·
WILLARD STORES, INCORPORATED
Defendant
By Counsel
FRANK L. BALL,
Counsel for defendant.
page 4 }

PLEA OF THE GENERAL ISSUE.
Filed May 23, 1941.

The said defendant, by its Attorney, comes and says that
it is not guilty of the- premises in this action laid to its
,charge, in manner and form as the plaintiff hath complained.
And of this the said d,efendants puts itself upon the country.

FRANK L. BALL, p. d.
· ORDER.
Entered September 8, 1941.
This day came the parties by their Attorneys, and it appearing to the Court upon the motion of Charles A. Cornnell. Administrator of the Estate of 1Sarah E. CornneU, de-ceased, by his Attorney, that since the service of the Notice
of Motion for Judgment upon •the Defendant in the above
entitled matter, the said Jos. M. Cornnell, Administrator has
died, and that on the 10th day o.f .July, 1941, Charles A. Cornnell was .appointed and qualified· as Administrator of the
estate of the said Sarah E. Cornnell, deceased; that the said
motion for judgment and proceedings do not abate by the
death of the said plaintiff;, and it further appearing from the
mQtion of the said Charles A. Oornnell, Administrator of
the estate of Sarah E. Cornnell, deceased, by his Attorney,
that the said motion for judgment should proceed in bis name,
and no sufficient cause being shown against it.
It is, the refore, a'djudgecl and ordered that the said motion
for judgment and proceedings do stand revived against the
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said Willard Stores, Inc., and be in the same condition that
they were at the time of the death of the said Jos. l\L Cornell
Seen and agreed to

(S) WM. P. "\VOOLLS, Judge.
FRANK L. BALL,
.A.tty. for Defendant.

page 5 ~ Virginia ~
In the Corporation Court of the City of Alexandria.

•Toseph M. Cornell, .Administrator of the Estate of 1Sarah E.
Cornell, Plaintiff,

v.
Willard Stores, Incorporated, Defendant.
The fallowing· evidence on ,behalf of the plaintiff and of
the defendant respectively, as hereinafter denoted, is all of
the evidence tha.t was introduced on the trial of this cause,
to-wit:
page 6 } In the· Corporation Oourt of the City of Alexandria,
Virginia.
Joseph M. Cornnell, Administrator of the Estate of Sarah E.
Cornnell, Plaintiff,

v.
Willard Stores, Inc.., Defendant.
In Law No. 2754.
This cause came on to be heard before The Honorable Vlilliam P. Woolls, Judg·e of the Corporation Court of the City
of Alexandria, Virginia, in the Corporation Court, Alex:andria, Virginia, on October 22, 1941, between the hours of
10:00 o'clock A. l\I. and 6:00 o'clock P. M.
Appearances: John Barton Phillips, Esquire, Counsel for
Plaintiff; Frank L. Ball, Esquire, J. Harry vVelch, Esquire,
of the District o! Columbia Bar, Counsel for Defendant.
PROCEEDINGS.
Mr. Ball: If Y.our Honor pleases, I should like to introduce Mr. J. Harry ·welch, with whom I am associated, from
the District of Columbia Bar.

"\Villard Stores, Inc., v. C. A. Cornnell, Adm'r., etc.
page 7
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The Court: "\Ve are pleased to have you.

Thereupon, the Jury was sworn on the voir dire, and there
being no challenges, strikes were made, and the Jury sworn
to try the issue. joined.
:M:r. Bail: We would like to ask that the witnesses be excluded.
Thereupon, the witnesses were sworn and excluded.
:M:r. Ball: There is one question of procedure I would like
to ask the Court about out of the presence of the Jury.
Thereupon, the Court and c.ounsel repaired to Chambers
where the following· occurred :
Mr. Ball: If Your Honor pleases, the question I had in
mind is that under this statute, the Jury decides to whom
the money shall be paid in case there is a recovery. Under
the Virginia statute relating· to the question of damages in
this type of case, they do not have to prove dependency in
order to recover, and Mr. Phillips is basing, I am certain,
some of his evidence, and proibably in his opening statement
some of bis opening· remarks, on the question of the dependency of two children who are incapable of taking care
of themselves. ·we do not think under the Virginia statute
that it is proper to discuss tha.t before the jury decides on
the recovery. Then the jury shall take that into consideration
on the amount to be paid.
We want to object to that in the evidence and in the opening· statement unless and until the jury has determined the
question of liability and affixed damages, a.nd then
pag·e 8 ~ after that we submit it could be heard o:ri the question of to whom the mone:Y should be paid.
lVIr. Phillips: My position is this, if Your Honor pleases.
You do not have to prove dependency, but dependency is a
matter to be taken into consideration.
Mr. Ball: I am acting under the impression that these
parties are not dependent :financially upon their mother, that
she had no income, and that the dependency, it is my understanding Mr. Phillips is going to bring into the case, is a
question of their needing her ~are and her service to them
because of the fact they are not capable of looking after themselves more than a question of financial dependency. It
seems to me, if that is true, that could only ,be used before
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the jury for the purpose of stirring up sympathy for the
.
plaintiff and the two children.
Mr. Phillips: I dOj not know of any authority that you can
not bring out and show the dependence of children upon parents. where there is a. death by wrongful act. In every case
I have ever been in, it has always been brought o~t.
The Court: I do not know where you would put your line
of demarcatio;n; it has a monetary value.
:Mr. Ball: The Virginia statute allows the jury to fix the
amount of damages regardless of whether there is any dependency or not.
The Court : Thfl. t is true. vVe will conc.ede the jury ha,s a
rig·ht to fix the damages and to fix them as they see·
pag·e 9 }- fit, but that is as to the distribution. Your question
·
is what could be considered as damages. If that
could be considered as damag·es, it has -a right of recovery
there for dependenc.y.
:Mr. Ball: I think the suffering they have had by reason
·Of their mother's ·death is proper evidence. There is a Virginia case' directly on that.
1

•

'(Here followed discussion off the record.)
The Court: I will overrule the motion.
Mr. Ball : We note an exception and that exception will
run to all remarks in the opening statement and any testimony along that line.
The Court : Yes, sir.
Thereupon, Court and counsel returned to the Courtroom,
and opening statements were made by Mr. Phillips on behalf
of the plaintiff and by Mr. Ball on behalf of the defendant.
The Court: Your first witness.
1\fr. Phillips: Mr. Cornnell.

.
Mr. Ball : I believe we can save time.
Mr. Phillips: Are you willing to stipulate Mr. Cornnell
is administrator of the estate and authorized to file this suit?
1\fr. Ball: Yes, and we are willing to stipulate she died
as a result of the injuries.
· I\fr. Phillips: I would like for the jury to know what those
injuries were.
The Court; Use some one else now.

"'Willard Stoi:es, Inc., v. C. A. Cornnell, Aclm'r., etc.
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Thereupon,

MISS HARRIET F. BAGGETT,
, called as a witness for and on behalf of the plaintiff, and being· first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By l\fr. Phillips !
Q. ::Miss Bag.gett, state your name and residence.
A. Harriet F. Baggett, 907 West Glebe Road.
Q. Did you know a Mrs. Sarah Cornnell 7
A. Yes, I did.
Q. Did you happen to see her on the evening of April .2,

1941?

A. Yes, I got on the bus which Mrs. Cornnell was already
on, on Russell Road and, I think, Rosemont Avenue.. She·
was already on the bus and I sat down be.side her and talked
to her.
Q. You talked to her that evening?
A. Yes, sir.
Q. About what time did you get on the bus Y
A. As near as I remember, it must have been some time
a.round nine o'clock. I usually take a piano lesson o;nce a
"\Yeek and sometimes it is nine and sometimes it is ten, rand I
would not distinctly remember, but I think it must have been
around nine o'clock.
Q. Did you proceed with h~r on the bus· for any distance!
A. I sat down. She was on the side seat and
page 11 ~ rode from there to Oxford Avenue and Mount
Vernon Avenue.
Q. Where is Oxford Avenue in respect to Uhler Avenue 1
A. Going toward Washington, I believe it is one block before you g·et to Uhler Avnue.
'
Q. You got off the bus one block before you got to Uhler
Avenue?
A.. Yes.
Q. Did you leave her on there then Y
A. Yes, I did.
Q. What did you do?
A. I went into Hamilton's Variety Shop and went to the
telephone booth to call up my mother to get some one to come
after me. I suppose I talked to my mother several minutes.
When I came out of the booth, I heard the ambulance and
Mrs. Hamilton said itQ. Don't say what she said. ·what did you do when you
heard the ambulance Y

~ Supreme
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Miss Harriet F. Bal}gett.
A. I just stayed there. I didn't go out at all. 1Some· one
went out and up to the corner and came back.
Q. Did you find out what happened Y
A. That night I didn't definitely find out it was :Mrs. Cornnell. Before I left the drug· store they said it was a whitehaired woman. I said, '' It must have ibeen Mrs. Cornnell.''
The Court: Don't repeat anything· you said.,
By Mr. Phillips:
Q·. From the time you left her and the time you
page 12 ~ heard the ambulance, a few minutes elapsed Y
A. Yes, I don't know how many because I went
into the phone booth and called home.
Q. And you did not see her after that timet
A. No.
1\fr. Phillips : Tiha t is all.

CROSS EXAMINATION.

By l\fr. Ball:
Q. You got off at Oxfo1·d A venue, did you f
A. Yes.
· Q. She g·ot off at the same corner f
A. She did not. 1She was on the bus when I got off.
Q. Which way was the, bus going?
A. Toward Washington.
Q. Uhler Avenue is the next stop above Oxford?
A. I believe it is.
Q. Are you sure of that?
~.\.. No, I am not definitely sure. I don't lmow the names
of all the streets.
Q. Does the bus stop a.t all corners or have specified corners to stop ?
A. As far as I know, it stops at every block.
Q. Did you notice the bus stop at Uhler Street¥
A. I wouldn't have any way of seeing- the bus stop at Uhler
Avenue if I got off the bus and went right into the drug store.
page 13

~

·Mr. Ball: That is all.

·w"itness excused.
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Thereupon,
"WILLIAM B. MOUNTCASTLE,
being called as a witness for and on behalf of the plaintiff,
and being first duly sworn, was examined and testified as
follows:
DIRECT EX.A.lVIINATIO~.

By Mr. Phillips :
Q. Will you state your name, residence, and occupation,.,
please?
A. William Beverly Mountcastle, 1118 Colonial A venue,
embalmer and funeral direc.tor.
Q. Did you have occasion to prepare the body, of Mrs. Sarah
Cornnell last April?
A. On April 7.
Q. Could you tell the jury just what injuries she suffered
as far as the body disclosed at the time you handled it?
A. She had a fractured skull, internal injuries, ancl her
rig·ht hip was swollen and discolored as if there might have
been a fracture. There had been an autopsy in our funeral
parlors on April 7. The autopsy revealed skull fracture· and
internal injuries hut didn't say anything· of the hlp.
/
Q. There appeared to be that fracture?
A. It was swollen and a greenish yellow discoloration as if
there ·had been a fracture. That would cause a
pag-e 14 ~ rupture of the blood vessels to make this swelling
and discoloration.
Mr. Phillips: That is all.
CROSS EXAMINATION.
By Mr. Ball:
Q. Did the hip have a mark such as a fender of an automo bile would make?
A. The fender of an automobile would not make a dent in
the hip, not unless it cut it off.
Q. If you run into a person with a fender, it would not
make a dent 1
/
A. No, it would take a piece of flesh out. It would not
make a dent.

Mr. Ball: That is all.
"\Vi tness excused.
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·_ Thereupon,

RUSSELL A.. HAWES,
called as a witness for and on behalf of the plaintiff, and being first duly sworn, was examined and testified as follows :
DIRECT EXA1\ITNATION. ·
By Mr. Phillips:
Q. Officer Hawes, will you state your name, residence and
position, please t
A. Russell A.. Hawes, Lieutenant, .Alexandria Police Department.
Q. Did you have occasion to make an investigapage 15 ~ tion of ·the accident resulting in the death of Mrs.
Sarah Cornnell last April Y
A.. Yes, sir.
Q. Did you go- to the scene of the accident that evening·¥
A. Yes, sir.
Q. When you arrived there, will you just tell the Court·
and jury what you found there at the time Y
A.. Wen; the truck had been moved and the body had also
been moved when I arrived on the scene, which was, I judge,
a half hour or more after the accident had occurred. I took
some photographs of the sc.ene and some measurements, took
the various distance between the objects near or at the scene
of the actual death.
Q. Will you j1i.st tell what measurements you took at that
time!
'
A~ It was in the twentv-four hundred block of Mount Vernon Avenue. I measured the width of Mount Vernon Avenue at that spot, forty feet, eight inches.
•

1

1

\·

'

Bv Mr. Ball:
-Q. At what spot?
.
A. The spot where the accident occurred.
By Mr. Phillips:
·
Q. You mean where the body wast
Mr. Ball: He said the bodv had been removed and the
.
machine had been moved.
page 16
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By Mr. Phillips:
· Q. Was there anything to indicate where the
, body had been Y
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Russell A. Hawes.
A. Yes, sir.
·Q. ·what was there to indicate that f
A. Some blood spots. Some one there in the neighborhood had come out and thrown some water where the blood
had been, but there was still some blood spots there which
were pointed to. me by Officer Elmore, whieh investigated it
at the time of the aceident. There was some blood still there.
Q. Now, are your measurements in respect to that Y
A. That is right.
Q. Will you proceed an~ tell what measurements you took?
A. There is one street lig·ht here on this corner on the
other side of the Uhler Avenue building· line. This light is
thirty feet, eight inches, from the spot pointed out ,as the
position of the body. Thirty feet, eight inches, that street
light was. 1.Tue second light southward is forty yards distant.
This light was thirty yards from the spot where the. position
of. the body was pointed out ~s being. The point as pointed
-out as where the body was lying, was measured as twelve
feet, six inches, from the west curb of Mount' VernonJ Avenue.
The distance from the same· -spot where the- body was lying
to the .east curb of Mount Vemon Avenue was measured as
twenty-eight feet, three inches.
Bv the J urv:
..Q. Lieutina.nt, is that one of the sections or possibly one of
the places along :Mount Vernon Avenue where the
page 17 ~ light is obstructed by trees?
A. No, sir.
Q. So many places along Mount Vernon Avenue where
there are trees a.nd the light is no good.
A. This is verv well lfo·hted.
·
Q. Is there any map to follow this testimony?
The Court: Do you gentlemen have a map!
Bv Mr. Phillips:
. ~Q. You have a photograph of that intersection?
A. Yes.
Juror : I am talking· about a map of the intersection.
The Court: Would you like to go out and .see the intersection befor~ you hear any more testimony?
,Juror: I would prefer seeing a map.
The Court: This was the twenty-four hundred block.
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Russell .A.. Hawes.
Juror: I am familiar with it. There are a lot of lights
obstructed by the trees.
The Court: I have a plat book.
Juror: I don't know what the testimony is going to be,
but if we had a map we might be familiar with what they are
trying to do so it might be followed intelligently.
The Court : The best thing I can do is to let you gentlemen see the scene· or show yon the plat book.
Juror : I· will just go along, .Judge.
By Mr. Phillips:
Q. Lieutenant Hawes, did you take any other
measurements t
A. T[1at consisted of all the measurements. I have other
notations about the weather and the condition of the street,
et cetera.
Q. As I understand your testimony, it is tha.t Mount Vernon Avenue at that point is forty feet, eight inc.hes, wide?
A. Yes, sir.
Q. That the place where the body was was thirty feet south
,of a light at the corner. 7
A. 'l,hirty feet, eight inches.
Q. From the lig-ht at the corner¥
A. Yes.
Q. And there is another light in that block south of this
point forty yards 1
A. Yes.
Q. And that the body was found about twelve feet, six
inches, from the west curb Y
A. That is rig·ht.
page 18
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Mr. Ball: The blood was.
~fr. Phillips: The blood.
By Mr. Phillips:
Q. Now, what was the condition of the weather that eve..
ning·?
A. The weather was clear.
Q. What is the lighting condition at that point?
A. Very good.
pag·e 19 ~ Q. Now, in respect to that block, are there any
business houses along there?
.A. Yes, sir.
Q. ·wm you name some of them'
A. There is a. drug ·Store, a bowling alley, theatre, restau-
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Ri1,ssell A. Hawes.

rant, Del Ray Apartment, a real estate office, and a barber
shop and five residences in the block.
Q. Now, with respect to the bowling alley, where is that
building- located?
A. That building is located directly ea.st of about where the
body was pointed out to me as lying..
Q. Does that building go to the corner?
A. Yes, sir.
_
Q. So it runs to the corner of }\fount Vernon Avenue,
south?
·
A. Yes.
Q. Is there a restaurant right by the howling alley!
A. Yes, -sir.
Q. Is there a Five-a.nd-T·en-Cent Store in that block or another block?
A. Tha.t is in another bloek.
Q. Is there a furniture store there?
A. Yes, sir.
Q. Is that by the bowling alley?
A. At that time, the furniture store was not in there but
the bowling alley was.
pag·e 20 ~ By the .Jury :
Q. Did you measure how far it was from the
intersection of Uhler Avenue to the point where she was
found!
The Court: He said thirty feet, eight inches.
Juror : That was the light.
A. That is the building line.
By the Jury:'
Q. The building line of Uhler Avenue?
A. Yes, and this lig·ht is right on the building line.
By Mr. Phillips:
Q. The building· line in what respect?
A. The south side building- line of Uhler A venue at the
corner. It is directly in line.
Q. The south side of the building line of Uhler .i\.venue?
A. Yes.
By the ,Jury:
Q. And measuring south on Mount Vernon A venue thirty
feet, eig·ht inc.hes?
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Russell A. Hawes.
A. Thirty feet, eight inches.
The Court: Twelve feet, six inches, from the west curb
· and twenty-eight feet, three inches, from the east curb.
The Witness: That is right.
· ·By Mr. Phillips :
· Q. Officer Hawes, is there any mark on the street to show,
any mark to show the east side .of Mount Vernon
. pag·e 21 ~ A venue a.nd the west side-any line there?
A. I don't understand you.
Q. Any white line or black line?
.A. You mean in the middle of the street?
Q. Yes.
A. No, sir. You mean the traffic markings?
Q. I meanA. Dividing the center of the street, yes, sir.
Q. There is a .line there Y
A. Yes, ·sir.
Q. I show y<;m this photograph and will ask if you took it f
A. Yes, sir.
Q. Would you tell wha.t that photograph is? 1
A. The photog-raph is the photo of the spot that was
pointed ~ut to me from the blood on that spot I arrive at as
being the spot where the body was lying at the time of the
death or accident.
Q~ Does that indicate any line in the street there?
·A. No, sir.
Q. Isn't there-do you see anything in there?
A. No line, no, sir, except what I put down myself.

:M:r. Ball: We admit the line is there.
A. (Continued) The line does not run down that far.
Those lines do not c.over the entire block. They are generally
at the intersection.
page 22
A.
Q.
· curb
A.
Q.

~

By l\fr. Phillips:
Q. So you would not say that wa.s a line there,
would you?

No.
Over here, where that automobile is, is that the east
or the west curb Y
That is .the west curb.
vVhere the automobile is

r
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Russell A. Hawes.
A. Yes, sir.
Mr. Phillips: If Your Honor pleases, I would like to offer
this in evidence ..
The Court: It will be marked Plaintiff's Exhibit No. 1.
(Said photograph, so offered and received in evidence, was
marked Plaintiff's Exhibit No. 1.) .
By the Jury:
Q. What is on the northwest corner of Mount Vernon and
Uhler Street or where the aecident happened Y

='

The Court: I believe, g·entlemen, you are asking about that
particular scene, and I believe you need a view. Let me have
you go out there and have Lieutenant Hawes stand where
]Je was. Gentlemen, do not ·discuss the case with anybody
while you are there a.nd do not let any one: discuss it in your
presence.
Lieutenant, when you go out, will you stand on the spot
where you say the blood spot was?
The . Witness: Yes, sir.
Mr. Ball: May we go to the scene?
The Court: Yes.
page 23 ~ T!he Witness: Would it be all right to use a
tape measure Y
The Court: Yes, you can place yourself hut do not discuss
any other measurements while you are there.
,Juror : He can measure these distances he is talking about 1
The. Court: Yes.
Thereupon, a recess was taken, during which time jury and
·counsel visited the sc.ene of the accident, a.t the .-c.onclusion of
which the following occurred:
By Mr. Phillips:
.
Q. Officer Hawes, did yCJu look for any maaks on the road
that evening?
A. Yes, sir.
Q. Could you find any marks?
A. No, I did not.
Q. Will you look at this photograph and tell whether or not
you took it?
A. Yes, sir, I did.
Q. vVha.t is that photograph?
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A. PhotogTaph of the front of the truck which is alleged
to ha.ve hit Mrs. Cornnell, belonging· to the Hot Shoppes.
Q. The defendant in this case t
A. Yes, sir.
Q. Did you notice anything· about the truck at the time that
evidenced the fact that it had been in any accident 1
A. Yes, sir, I did.
page 24 ~ Q. What did you notice 1
A. On the left front fender a dent about, possibly, two inches deep and a radius of six or eight inches right
in the front part of the left front fender a little bit to the side
of about the center of that fender.
Q. vVhat kind of a shape was this!
A. Well, it was nearly round in shape.
Q. Did it appear that it had been recently ca.used?
A. Yes, sir, from the looks of it.
Q. Did you notice any other marks on the truck Y
....t\.. Well, just back of this fender, on the front part of the
body, there was a small dent .just about a half inch deep and
very small. That was in the white painted part of the body
just iback of this fender.
Q. How deep would you say that was¥
A. About a half inch.
Q. This other one was about two and one-half inchesi
A. 'Two inches; it could have been a little more.
Q. And the otl1er was about that?
A. Yes.
Q. And is that a photograph of that delivery truck?
A. Yes, sir.
Mr. Phillips : If Your Honor pleases, 1 would like to offer
this in evidence.
The Court: Plaintiff's Exhibit No. 2.
page 25

~

(Said photograph, so offered and received in evidence, was marked Plaintiff's Exhibit No. 2)

13y Mr. Phillips:
Q. Officer Ha,ves, 1did you have any conversation with the
driver of that truck that evening Y
A. No, sir, I did not
Mr. Phillips: That is all.
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CROSS EXA.MINATION.
By Mr. Ball:
Q. Lieutenant, you got out there soon after the accident T
A. Yes, sir.
Q. I understood you to ,say the truck had been moved?
A. Yes, sir, it had.
Q. ·whereabouts was it when you saw it!
A. When I first saw it, it was in the car _yard behind the
police station.
Q. It had heen brought into the city 1
A. That is right.
Q. The place where the blood was, as I uuderstand it, as
you pointed out, was twelve feet, ,six inches, from the west
curb?
A. That is right.
Q. In measuring the distance of thirty feet, eight inehes,
as I understand it, you took the south line of the crosswalk
that crosses Mount Vernon Avenue at Uhler Street?
A. That is right.
Q. Now it is a. fact, isn't it, that the crosswalk
page 26 -~ there was marked with white lines -some five or six
feet apart¥
A. Tha.t is right.
Q" And those lines followed the sidewalk alonig Ul1ler
Street west¥
A. Approximately, yes.
Q. The body was thirty feet, eight inches, south of the south
line of that crosswalk 1
A. That is right.
Q. "With rega.rd to the center line of the street, you "rill
notice there was a. center line marked this morning?
A. Yes.
Q. Is it your recollection that the center line was marked
a.t least part of the distance from lTiller Street f
A. Yes, sir.
Q. You didn't think it went straight through?
A. I don't think it did; I don't remember exactly.
Q. This photograph, Exhibit No. 2, was taken here after the
truck wa.s brought into the city?
A. That is right.
(~. And· there is a little light mark around on the fender, is
tha.t intended to show the dent you have spoken of?
A. That is right.
Q. ·w'l1ere was the dent on the body you spoke of? You.
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spoke of a small dent on the body. somewhere.
A. That is not marked.
Q. Is it hack on the side of the bodyf
A. No, sir, just about where that crossmark is on the
front.
Q. Now, the dent on the fender was to the left of the center
line of the fender, facing the direction the driver was facing!
A. Tha.t is right.
Q. So it was on what we might call the extreme outside of
the fender?
A. That is right.
Q. And the little dent up on the body, you say .was about
how far in on the body, or would that be a guess?
A. Just the same as you would take a little punch and punch
a hole in it. It was apparently an old dent.
Q. Apparently an old denU
A. Yes.
Q. There was no indication it came from this accidenU
A. From the position of it and from the circumstances of
the accident, it looked like it took some sharp instrument to
make it.
Q. It looked like an old denU
A. Yes.
Q. This other dent on the fender looked like a fresh dent 1
A. Yes.
Q. "\Vere there any hits of clothing on the car anywheref
A. I didn't see any.
page 28 ~ Q. And no blood on the car?
A. No, sir.
Q. "\Vith regard to photograph,· Exhibit No. 1, Lieutenant,
you have a crossma.rk, ais I understand it, made where the
blood spot was?
A .. That is right, made :with chalk.
.
. Q. Running from tlJere to the west side of the curb, the
dark area, is tha.t where the water had been poured on it?
A. Yes, some of the residents in the neighborhood poured
water on it l>efore I got there.
Q. It looks like dark spots going on down the street.
A. Something in the roadway where the macadam joined
the concrete there. Some sort of mark.
Q. With reg-ard to the lighting, Lieutenant, there is a light
a.t the south line of the crosswalk on the west side of Mount
Vernon A venue?
A. Yes, sir.
Q. That yon measured from?
page 27

1

~
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A. That is right.
Q. Then there is a light forty yards south of that Y
A. Yes, sir.
Q. And also a light forty or fifty yards north of there f
A. Yes, sir.
Q. And the ground there is approximately level 7
A. Very le-vel.
page 29 ~ Q. There is no reason why a person crossing the
street could not see oncoming traffic if they looked
for it¥
A. I don't think so.
Mr. Ball : I think that is all.
Mr. Phillips: That is all.
·witness excused.
~rhereupon,

DR. NATHAN G. SCHUMAN,
called as a. witness for and on behalf o~ the plaintiff, ancl being
first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Phillips:
Q. Doctor, will you state your name, residence, and profession¥
A. Nathan G. Schuman, 211 North \Vashington Street,
physician, M. D.
Q. Did you ha.ve occasion to see Mrs. Sarah Cornnell on
the evening of .April 2, 1941 ?
A. I did.
Q. Wl.1ere did you see her?
A. Alexandria Hospital.
Q. "\\That was the oceasion of your seeing her?
A. She appa:rently wa.s in an automolJile accident that
evening al)out~ I would say, one hour previous to the time I
saw her.
Q. .A.bout what time would yon say you saw herY
page 30 }- A. I would think about ten o'clock in the evening,
it may have been a little less than that.
Q. Do you hav~ any records on that to fix the time?
A. There a.re some records at the Alexandria Hospital.
This is purely from memory, a.s far as I can re·call.
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Mr. Phillips : Is there any question about the time t
Mr. Ball : No.

By Mr. Phillips :
Q. What did you find her condition to be when you saw her¥
A. She was in an unconscious state and from my physical
examination, apparently suffering from fractured skull.
Q. Did you make any thorough examination of her head at
that. time¥
A. Yes, I did.
Q. W1mt kind of fractures were there l
A. Fracture of the bone, fractured skull.
Q. vV11ere was it'¥
A. On the right temporal.region.
Q. Show us where.
A. The right side of the head where I have my hand. That
will explain it better.
Q. Did you notice anything else T
A. She had multiple contusions of the body and extremities.
Q. Did you make any examination to ascertain whether
there were any fractures in the limbs T
·•
page 31 ~ A. No X-rays were ta'Ji:en, but there was no evidence superficially of any fractures.
Q. W a.s an autopsy performed T
A. There was.
Q. Did you participate in that. T
A. No, sir, I did not.
Q. You are not in a position to testify what that disclosed?
A. No, sir, not fully.
Q. Did you have occasion to call in any one else¥
A. Yes, I did.
Q. vVhom did you call 1
A. Doctor ,\1atts ·of Washing-ton, specialist in the brain and
skull.
Q. Did lV[rs. Cornnell regain consciousness,
A. No~ sir, she did not.
Q. Did she die a.s a result of these injuries f
A. Yes, she did.
Q. Do you recall how many days sl1e lived afterwards?
A. I don't recall exactly: I would say four to five.
Q. As I understand it, you said she had contusions and
lacerations Y
A. C011tusions all over the body and extremities.
Mr. Phillips: That is all.
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CROSS EXAMINATION.
By Mr. Ball:

Q. Did you say lacerations and contusions Y
A. Just contusions.
Q. Just bruises!
A. That is right.
Q. Body bruised and skull fractured V ·
A. That is right.

page 32

~

:M:r. Ball: That is all.
·witness excused.
Thereupon,
GEORGE S. ELl\IORE,
cal1ed as a witness for and on behalf of the plaintiff, and being first duly sworn, was examined and testified as follows:
DIRli1CT EXAMINATION.
By Mr. P:qillips:
Q. Officer Elmore, will you state your name and residence
and occupation, please 1
A. George S. Elmore, 115 North Fairfax Street, Police, City
of Alexandria.
Q. ,v ere you an officer on the evening of April 2, 1941 f
A. Yes, sir.
Q. Did you have occasion to make an investigation as to an
accident out on Mount Vernon A venue near Uhler A venue?
A. I did, yes, sir.
(l. In which Mrs. Cornnell ·was hurt?
A. Yes, sir.
page 33 ~ Q. Did you see the accident?
A. No, sir.
·
Q. ·wnat time did you arrive theref
A. Approximately ten-twenty or ten-twenty-five.
Q. ·when you arrived there, what did you find?
.A.. I found there had been an accident, a lady had been
struck. She had been removed when I got there. The driver
of the truck was still there and the truck was there and the
pool of blood in the street.
. Q. Did you make any measurements in respect to the pool
·
of blood V
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A. No, sir.
Q. Could you approximate ,vhere the pool of blood was in
'respe·ct to the ea.st side or west side of Mount Vernon Avenue ·i
l\fr. Ball: It seems to me that is subject to objection~ and
my under.standing is Lieutenant Hawes has given the exact
measurements.
By Mr. Phillips: ·
Q. Did you indicate to Lieutenant Hawes where the blood
w.asY
·
.l\. Yes, sir.
Q. And he made tbe measurements?

A. Yes, sir.
Q. vVhat was the condition of the atmosphere that eveningY
A. It was clear.
'
Q. vVas the pavement dry or wet?
page 34 ~ A. Dry. The streets were dry.
Q. What is the condition of the lighting at that
point?
.l\.. Good lighting there.
Q. Should there be any difficulty seeing a person there in
that lighU
A. Nio, sir.
Q. Did you have aJ1y conversation with the driver of the
truck?
·
A. I did.
Q. What conversation did you have with him?
M:r. Ball : I object to that, if Your Honor pleases, and I
would like to state the objection out of the presence of the
jury.
Mr. Phillips: I may ask one question before that.
By Mr. Phillips:
Q. ·was the conversation had there at the scene of the accident?
A. Yes, sir.
Bv Mr. Ball:
•Q. And yon assume how long after the accident?
A. About five or ten minutes.
Q. What do you base that on?
A. I got a radio call as soon as the accident happened to go
there.
.
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Q. You got a radio call from headquarters?
A.. Yes.
Q. It was reported to headquarters and sent out
page 35 } on the radio?
-~· Yes, sir.
Q. ·where were you when you got the call 7
A. Mount Vernon Avenue and F,our-Mile Run. It took
about five minutes to get there.

Thereupon, the Court and counsel retired to chambers,
where the following occurred :
~rhe Court: What is your objection!
Mr. Ball: My objection is this suit is against a corporation.
~rhere has been no evidence that this young man is an officer
but is merely an agent engaged in driving a truck, and that
any statement which he may have made concerning the happening or the manner of happening of an accident ,vould not
be binding on his pd:p.cipal and would not be proper evidence
except in cross examination of him in case he is offered as a
witness.
I base that mainly on an old case--I don't have it here now
- -in w·hieh the Court of Appeals held that a conductor of the
railroad who stated the manner in which an accident occurred
was not binding on the principn1 b~causc it ·was not ·his line
of duty and tmless he· wa.s an official would not be binding on
the company.
Mr. Phillips: It is a question of res {Jestae involved.
Mr. Rall : It doesn't seem to me the question of 'res gestae
would he involved because of the fact that some time had
lapsed and things had changed at the scene of the accident
·
itself. ~rhe injured party had been removed, and
page 3fi ~ ·while the passage of time is not altogether controlling, it seems to me the condition had changed so
it would not be a part of the res gestae.
The Court: I overrule you and you take an exception.
Mr. Ball: Yes, sir.
Mr. Phillips: There isn't any question of relationship of
the driver as agent? ·
M:r. Ba.11: No. That same objection will go to statements
of other witnesses along that same line because I am sure
they are going to have other witnesses.
'l~he Court: So far as hearing the conversation at the scene!
:M:r. BaU : Yes.
The Court: All right. ·
1
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Thereupon, Court and counsel returned to the courtroom.
The Court: Repeat the· ques~ion.
Thereupon, the i;eporter read the question as fallows:
,. Q. ·what conversation did you have with him 1"

Mr. Phillips: Suppose you strike that.

By :M:r. Phillips:
Q. Did you have a conversation at the scene of the accident
upon your arrival there with Adger Cureton f
A. I did.
Q. Was he the operator of the truck 1
A. Ye.s, sir.
Q. Did he tell you how this happened?
A. Yes, sir.
page 37 ~ Q. Will you just tell the Court what he told you
at the timef
A. He said he saw the lady crossing the street, about in
front of Frank >s Cabaret, going from the east side over to
the west side of the street. ·when she got in the center of
the street, it looked like she got confused, and first turned
around and looked hack behind her, and then stood there in
the middle of the street, like she didn't know where to go. He
wa.s approxim~tely half a block from her at the time. He
went on by, thinking she was going on. At the time he approached her, she started walking again over to the west side
of the street, and the left front fender of his truck struck her
and knocked her down.
Q. Did he make any statement as to how fast he was driving?
~\.. He said he was going around h,rnnty or twenty-five
miles an hour, before the accident, coming up Mt. Vernon
Avenue coming south. He said about the time he stmck her
he imagined he had slowed down to about twelve miles an
hour.
Q. Are you familiar with that corner theret
A.. Yes, sir.
Q. I don't recall ,vhether I have asked you about the lights
·
there. Did I ask you about the lights Y
A. Yes, sir.
6

Mr. Phillips: That is all.
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page 38 r
CROS8 EX...l\.MIN ATION.
By Mr. Ball :
Q. With regard to the lights, Mr. Phillips asked you if a
driver of a car would ha.ve any trouble seeing a person, and
you said he would not 0l
A. That is right.
Q. A person going across the. street would have no trouble
seeing a car coming, would they?
A. No, sir.
.
.
.
Q. If she were keeping ~ lopkout, she could have seen him!
.A.. That is right.
Q. With regard to the conversation that night, didn't he
say to you that she stopped in the center of the street or just
about the center line?
A. I believe so, yes, sir.
Q. And he was on his right-hand side?
A. Yes, sir.
Q. And that when he was within ejghteen or twenty feet of
her, she suddenly star.ted walking again towards the we,st
curb¥
A. That is right.
Q. Didn't he say he blew his horn and cut to the right and
put his brakes on?
A. He said he cut to the right as much as he could, but there
were cars parked to the curb which made him in the second
lane.
page 39 r Q. Did he tell you he cut to the right as far as
he could 1
A. I believe so.
Q. Didn't he tell you he put his brake on V
A. He put his brake on.
Q. Didn't he also tell you he blew his horn 1
A. I am not sure about that. I don't know whether he did
or not.
Q. You would not say he did or did not,
A. No, sir.
Q. Didn't he tell you he did all he could to avoid her after
he saw her?
A. He said he tried to avoid striking her.
Q.•Tust where was his truck standing?
A. It had been moved into the cnrb.
Q. As I uuderstand it, Mrs. Cornnell had already been
moved!

A. Yes, sir.
Mr. Ball: I think that is all.
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iiE-DIRECT I~JXAMINATION.
By Mr. Phillips:
Q. Officer Ji~lmore, do you recall whether he also made the
,sta.tement he thought she was going to get out of his way?
A. Yes, sir, I think so.

Mr. Ball: That is objectionable on the ground it is leading.
That is a very vital spot.
page 40 r The Court: I sustain the objection. Strike that
·
out, and you disregard that, Gentlemen.
.By J.\fr. Phillips.:
Q. Did he make any other statement, Sergeant Elmore!
A. I don't remember tha.t he did, no, sir.
Q. Did you look to see whether there were any marks on the
roadway?
A. Skidmarks?
Q. Yes.
A. .Yes, sir. I couldn't see any.
Q. Diel ·you find any of the personal effects or clothing or
anything belonging to Mrs. Cornnell?
·
A.. I found her shoe approximately half a. block from where
she got struck, one of her shoes.
Q. Did you get the 8hoe ¥
A. Yes, sir.
Mr. Phil~ips: That is all.

RE-CR.OSS EXAMINATION.

By Mr. Ball:
Q. When _did you fii~d tha.t shoe, that night?
A. Yes, sir~ right then, soon after I arrived there.
Q. How do you know it was her shoe?
.l\.. It was identified as hers by some of her people.
Q. You could not identify it?
.
A. I couldn't, until I saw the mate to it.
' page 41 ~ Q. "\Vas it on the street?
A. The ea.st curh, hack across the street, half a '
block south.
.Q. You do not know who threw it there or how it got there y
A. No, sir.
Q. How long after the accident before you found that t
A. Fifteen or twenty minutes.
·
·
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(~. Isn ~tit a fact that there were a great many people around
theref
A. Yes, sir.
Q. I intended to ask you, Sergeant, when you were talking
to this driver, were other people standing around t
A. Yes, sir.
Q. "\Vas, anybody else talking to him f
A. I don't think so. Officer ]Jmbrey was there.
Q. Did he make any statements to anybody else there 1
A. They could hear him.
Q. You did not hear him engage in conversation with anybody else while he was there i
·.A. No, sir. vV e gait him away from there.
Q. You came into Alexandria and brought him here?
A. Officer Embrey rode in the truck with him, and I rode
in the cruiser car.
Mr. Ball: That is all. ·
Mr. Phillips: No further questions.
page 42 }

·witness excused.

Thereupon,
GEORGE W. EMBREY,
c.alled a.s a witness by and on behalf of the plaintiff, a.nd being
first duly sworn, was examined and testified as f ollo:·ws:
.
DIRgCT EXA1\HN...i\.TI0N.
By l\f.r. Phillips :
Q. \\Till you state your name, residence, and o:ceupation 1
.A. George W. Embrey; 501 Custis A venue, Alexandria.
Q. "\Vere you a. local officer on the evening of April 2, 1941 Y
A. Yes, sir.
·
Q. Did yon have occasion on tha.t evening to go to the scene
of the accident at Mount Vernon Avenue, in which Mrs. Cornnell was injured?
A. Yes, sir.
Q. ·with whom did you go?
A. Corporal Elmore.
Q. Do yon recall about what time you arrived there?
A. It was, I would say, around about close to nine-thirty
or ten-thirty, nearer nine-thirty, I am sure it was_
Q. Did you keep a. record of the time Y
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.,_!\. Yes, sir. I had it down in my book, but I left my book
at home this morning, so I haven't it with me.
Q. ,\7hen you arrived there, what did you see¥
page 43 r .A. ·when we arrived there, there ·was a truck that
this colored fellow was driving, which hit Mrs.
Cornnell. That was parked headed south on Mount Vernon
A venue. It was parked double. There were some cars sitting
alongside the curb, heading south, the same way he ,vas. The
colored fellow was leaning up against the truck when we
arrived there. Several other people were standing around.
Right about the left front wheel there was a puddle of b]ood.
:M:rs. Cornnell had been moved by the ambulance to the hospital when we arrived there. The puddle of blood was right
by the left front wheel, and there was a little dent on the left
front fender of the car. There wasn't any skidmark you could
see to ~mount to anything, just a little mark when he throwed
his brakes on right quick, not enough to amount to anything.
Q. ·where was tha.t?
A. Right by his rear wheels. "\Ve talked to the colored
fell ow, and the statement he made to us was that he saw the
woman. She was coming towards the bowling alley, crossing
the street, and she got about middlewa.y of the street. She
stopped and looked back towa.rcl the bowling alley as if she
were waiting for someone. He thought she was going to
Htand there- and he continued coming south, and all of a. sudden
she turned and ran in front of the tmck. Tha.t is the statement he made to us, so we brought him on down to Headquarters and made out the accident report.
Q. Did he make a statement as to speed?
A. He said he didn't think he was going over
page 44 ~ fifteen or twenty miles au hour.
<~. Are you familiar with that locality?
A. Yes, sir.
q. ·what is the condition there with respect to lighting¥
' A. T11ere are very good lights there. The street light on
the corner, and then there was good Iig·ht from this bowfing
alley, and lights a.t the front, plenty of lights.
Q. Is there anything there to obstruct the lighting conditions which would make it impossible to sec a. person in the
street?
.l\. No, sir.
Q. Do yon know whether that is a business district along
there1
A. Yes, sir.
Q. ,vha.t was the conditiou of the weather at the time?
A. The streets were dry.
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Mr. Phillips: I think that is' all.
Mr. Rall: No questions.
By the Jury:
Q. Did you say that the left front fender was about opposite the blood or just right on a line?
A. The puddle of blood was right about where the front part
of his door was, around the center of his wheel, the front part
of his left front do01·.
Q. Could you clet'ermine whetner that tn1ck was standing
right where it had come to a. stop, o:r had it been
page 45 ~ moved?
11. I couldn't say; He said as soon as he hit her,
he stopped, but whether she was knocked farther than thatthen he pulled up farther and stopped there-I couldn't say,
but that is the way it was sitting when we arrived there. The
puddle of blood wa.s right there.
Q. Do I understand you to say that marks that showed he
stopped suddenly were right behind the wheel¥
A. Yes, right behind the wheel.

Mr. Ball: He said he did stop immediately!
The ViTitness : Yes.
By the Jury:
Q.
as there another car parked on the west side of the
curb?
·
A.. Yes, sir.
Q. The first car from the cornerf
A. There were several cars there.
.
Q. You don't know whether it was the first one?
A. I knew there were several cars from Oxford Avenue
clear on back to Mount Ida A venue. There were several ears
·
parked.
(~. vVa.s his car standing alongside of a parked car?
A. Yes, sir.
Q. Didn't you make a statement that he had to run over in
the third lane in order to keep from running into a car and
trying to avoid the lady at the same time¥
. page 46 ~ A. No, sir.

,v

1

A Juror: ·wasn't that statement made by a witness, that
he had to cut in a lahe of traffic ancl couldn't get over any furthert
The ·witness : He didn't tell us that.
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Mr. Ball: The other officer· said he couldn't get into the
extreme right lane because of the parked cars.
.A. Juror : He w:as in the second la.ne and if he had pulled
any to the right he would have to be left of the center line, and
in order to pull to the right in order t<;> avoid the parked ears.
That is a little conflicting to me. On account of the parked
cars, he had to be directly in the second lane. The wheels
were just right of the center line of the street.
I heard testimony saying he pulled to the right as far as.
he could. In my estimation, there is no way to pull any farther because of the parked ears. The street is not of sufficient
width to be right of the center line and not hit the parked car:s.
The vVitness : He was parked very close to these parked
cars. The truck was sitting very close.
CROSS EXAMINATION.
By Mr. Ball:
Q. Mount Vernon A venue is a little over forty feet wide?
A. Yes.
·
Q. And on each side of that middle lane is approximately
tiventv feet?
page 47 ~ A. Yes, sir.
Q. And a car is only six feet wide?
A. Not quite seven feet.
Q. So that if it was parked right to the curb, there would
be approximately twelve or thirteen feet between that and the
center line to give him an opportunity, if he was running close
to the center line, to pull to the right!
A. Yes.
Q. He said he went over as far as he could to the right t
A. Wben we got there, he was sitting very close to the
p&rked cars. How far he was away from the cars, I don't
know.
Q. There is nothing in his statement to indicate he was on
the left side of the center line, was there Y
A. No, sir._
,
Q. Everything indicated he was driving on the right side~!
A. He was when we arrived there.
Q. In his statement a.nd everything in your investigation ·
indicated he was on the right side?
A. Yes.
1\fr. Ball: That is all.

.

I
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George J,fl. FJm,brey.

RE-DIRECT :mXA.MINATION.

J3y Mr. Phillips:
Q. You were jnst telling the statement he made to you?
A. That is right.
'
Q. You do not know what actually happened 7
page 48 } .A.. I don't 1.{now· what actually happened.
Q. Did you see anything about Mrs. Cornnell's ,
wearing apparel there?
A. No, I didn't see her myself. She had been moved to the
hospital when we arrived.
Q. Did you see anything that belonged to her at or near the
scene?
A. I did when we got to Headquarters. Officer ElmoreQ. .You didn't see it there ?
A. No, sir.

By the Jury:
Q. Did I understand you to say the tru~k had stopped right
at the blood spot?
A. The left front wheel-the front part of the left front
-tire, w:-1s right opposite this puddle of blood.
Q. On which side t
A. ·what do yon mean?
Q. On the north or south side T
A. It was headed right along. It was opposite the door.
In fact, the lJlood was right up to the door.
Q. The truck was not covering any of the blood?
A. No.
A Juror: The AYenue is forty feet eight inches from curb
to curb. A car is. a~,proximately seven feet, and the blood
spot a.s was shown to us wa.s twelve feet, eight inches, from
the curbstone, from the west curbs.tone. If the lady
page 49 } had fallen tllere, and the car immediately stopped,
it appears to me she would have b~en under the
car.
The Court: You Gentlemen take this evidence for whatever
you think it is worth. The evidence is introduced here and
you Gentlemen have got to determine whether it is right or
wrong. I don't Rupposc Sergeant Embrey can help you on
tliat.
A Juror : We have not heard yet where this lady was hit.
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. George W. Embrey.
By the Jury:
Q. Did he tell you where she was hit Y vV as it south of the
crossing lane, or in the crossing lane¥
.A. She was not in the crossing lane when she was hit, from
wha.t he ·sai_d, 'and where the, blood was. She was not in the
crossing lane. ]from what was told to us and from where the
blood was, her hat was laying the·re, and part of her body was
backThe Court: I don't suppose you can go into that.
Bv Mr. Phillips:
..Q. Sergeant, you only know what was told you by him-¥
You don't know whether the ear had been moved or not 1
A. No, sir. T-he only thing I can say is where it was sitting when we arrived.
Q. You do not know wliat happened before you arrived Y
A. No, sir.
Mr. Phillips: That is all.

Rli1-CR0SS EXAMINATION.
page 50 ~ By 1Ir. Ball:
Q. Sergeant, the mark behind the wheels wa.s
only three or four feet, is that right?
A. In fact, it wasn't that.
Q. Witl;i regard to the width of these cars, do you know how
wide that truck was he was driving Y
A. I didn't measure it.
Q. Do you know the make of it Y
A. No, sir.
Q. It was just a little light delivery truck?
A. Yes, sir.
Q. And is it a fact. that the ordinary pleasure car is only
about six feet wide Y
,
A. Between six and seven feet.
Q. Vla.s this truck any wider .than the ordinary pleasure or
touring car Y
A. I wouldn't like to say, but it wasn't much wider, just
.slightly.
·
~
Q. There fan 't any doubt in your mind but ,, hat you could
get two car~ i~ a space thirteen feet, eight iriches, wide y
A. Tha.t IS right.
1
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Hcwolcl W. G-ray.
Q. Isn't it a fact some of the roads in this State are only
fourteen feet wide, or were until recently?
A. That is right.
page 51

~

Mr. Ball : That is all.
Mr. Phillips: No further questions.

Witness excused.
Thereupon,
HAROLD ,v. GRAY,
called as a witness by and on behalf of the plaintiff, and being
first duly sworn, was examined and testified as follows :

DIRECT EXAl\HN.A.TION.

By Mr. Phillips :
Q. State ·your name, residence, and occupation, please.
A. I work at the Potomac Yards as a machinist, and I am
forty-nine yea.rs old.
Q. vVhat is your name 1
A. Harold "\V. Gray.
. Q. ·where do you live?
A. 2601 De.Witt Avenue.
Q. Did you ha.ve occasion to go to the scene of the accident
on Mount Vernon Avenue and Uhler Avenue, on the evening
of April 2, l 941?
A. I did.
Q. Were you there at the time the accident happened?
A. I was one block away from where the accident happened.
Q. vVas there anything to attract your attention to the accident?
A. I heard a crash. Apparently, it seemed to me like two
automobiles run together, run into each other. That is what
it seemed to me.
page 52 ~ Q. Wliat did you do after that?
A. I went immediately to the. scene of the accident.
Q. ·wbat did you see when you arrived at the scene of the
accident?
A. I saw the victim on the ground and the colored hoy who
was standing beside the truck.
Q. Did you recognize who the victim was a.t the time?
A. No.
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Q. Did you know Mrs. Cornnell f
A. No ..
Q. Do yon lmow whether or not Officer Hawes took any
measurements there?
- A. No, I don't know.
Mr. Phillips: I think that is all.
Mr. Ball: No questions.
By the Jury:
Q. How close was Mrs. Cornnell lying to the truck, relative
to the truck? The truck was headed south Y
A. That is right.
.
Q. How close was she lying to the truck?
A. I couldn't tell exactly, but I should say about six feet.
Q. You mean six feet from the side of the truck?
.A.. Yes.
·
page 53 ~ By Mr. Phillips:
Q. Did you see any blood there that evening?
A. Yes.
Q. About what time would you say this was, Mr. GrayY
...I\. I don't know. I couldn't tell exactly what time it was.
Q. "\Vhere had you been that evening?
A. I had been in the moving pictures, near where the accident was.
Q. "'What theatre is that Y
A. Little Palm Theatre.
Q. And you "~ere coming away from the Palm Theatre?
A. Yes.
Q. Did you know a11y of the Cornnells?
A. Yes, sir. I knew all of them except the mother.
Q. You did not know the mother?
A. No.
Mr. Phillips: That is all.
CROSS EX~l\.l\UN.ATION.

By Mr. Ball:
Q. Mr. Gray, you mentioned some blood there. vVas that
in a sort of a pool of blood spread out on the ground Y
A. Yes, right close to her head.
Q. Was1 tlrnt where her head was laying?
A. Yes.
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R. JV. Mc.Artor.

.
Q.. "\Vben you first saw her, her head was laying
page 54 } in the -pool of blood 7
A. There might have been other blood.
·
Q. The blood you were speaking of, her head was right
there1
A. Yes..
Q. Isn't it a fact the truck was right alongside that pool of ·
blood?
A. "\Vell, it was.right under her head.
Q. The blood was under her head and the truck was by her
head?
A. I would say she was six feet from the· truck, but I
wouldn't be certain of that.
Q. In front or in back?
A. A little farther than from there to there. (Indicating.)
Q.
ere you there when the officers came?
A. Yes.
Q. Did you see Mr. Embrey and Mr. Elmore there!
A. Yes, sir. I saw the officers.
Q. "\Vas the body moved before they· got there?
A. Yes, sir.

,v

Mr. Ball : I think that is all.
Mr. Phillips: That is all.
1\Titness excused.
Thereupon,
R. vV. M:c.ARTOR,
called as a witness by and on behalf of the plaintiff,
and being first duly sworn, was examined and. testified as follows:
page 55 }-

DIRECT EXAMINATION.

By Mr. Phillips:
Q. 1\fr. 1\foArtor, please state your name, residence, and
occupation Y
.
A. R. W. 1\foArtor; Foreman, Fruit Growers Express;. residence, 111 East Peyton Avenue.
Q. Did you have occasion to go to the scene of the accident
on Mount "Vernon Avenue and Uhler Avenue on the evening
of April 2, 1941?
A. ·was that the day this lady was killed?
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R. W. McArtor ..
Q. Mrs. Cornnell.
· A. Yes.
Q. Did yon see the a:ccident f
A. No.
Q. vVhen you arrived at the scene of the accident, what did
you see7
A. "\VeH, I saw a crowd and a parked truck and a very large
pool of blood.
Q. And where was the pool of blood.f
A. vVell, as close as I can come to it, approximately fifty
feet south of the intersection.
Q. Did you make any measurements a.t the time¥
page 56 ~ A. No. On the west side of the street.
Q. That -is an approximate figure, then Y
A. Yes, just about the encl of the building line of the first
residence, approximately.
·Q. ,vas Mrs. CornneH there at the time you arrived there°?
A. N-0.
Q. Did you see the driver of the truck there?
A. Yes.
·
Q. Did you hear him make any statement?
A. Yes. I heard him make a statement. I don't w:ant to
quote his exact words, but the sum aud substance was he saw
the lady but he thought s11e was going to get out of the way.
Q. .1"\.nd was that conversation with the officers there!
A. No. That was before the officers came.
Q. You were there before the officers got there Y
A. Yes. No. I believe some of the officers had gone down
·with the ambulance. I understood they had.
Q. You did not see them?
A. No. Two officers came· later.
Q. And before those officers came, he made a statement he
saw her but thought she ,vas going to get out of the way 7
A. Yes.
Q. Are you familiar with that intersection there?
A. Yes.
Q. ·what would vou say as to the lighting conditions tbere ¥
A. Exceptionally good.
page 57 ~ Q. Should there be any difficulty in seeing a person on the street?
A. No more tl1an there would be in the daytime, as it is
exceptionally good lighting there. In addition to the street
lighting, there is a bowling alley across the way, and several
other stores. It is exceptionally well lighted.
Mr. Phillips.: That is all.
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R. }T'. McArtor.
CROSS EXAMINATION.
By :M:r. Ball :
Q. There would be no trouble for a person walking across
the street to see an automobile coming, would there?
A. No.
Q. A person walkhJ.g across the street would s~e an automobile coming without any difficulty¥
A. I would say so.
Q. This blood you saw "ias on the west side of the street?
A. It wasn't close to the curb.
Q. It was west of the center line 1
A. Yes, west of the center line.
Q. .And 1\1:'rs. Cornnell had already been moved when you

~fu~,

.

'

A. Yes.
Q. You heard the ambulance going awayt
A. I met the m;nibulance when I was entering the
block.
Q. How soon after you got there wa.s it tha.t Mr. Elmore
and Mr. Embrey came, the two officers¥
iL ·well, it wa.s a matter of minutes. I wouldn't say the
exact time. It wasn't so long a time.
Q. ,vas the boy's truck still in the same position when the
officers came that it was when you first saw it Y
A. Wnen I first saw it, yes.
Q. It had not been moved?

page 58

~

A. No.
Q. Isn't it a fact that this spot of blood was right close to
the front wheels of the truck Y
•
A. It was alongside the truck. The front part of the truck
was slightly farther south, according to my memory.
<i. What was thaU
A. The front of the truck was headed so·uth, and slightly
south of the blood.
.
Q. The front of the truck passed it a little biU
A. Yes.
Q. Halfw·ay, would you say~
A. A third of the wav.
Q. Do you recall wh.ether cars w·ere parked on the righthand side of the trnck close to the curb t
.A. N-0.
Q. You didn't see any cars t
page 59 ~ A. There wasn't any cars parked right at the
truck, because the tmck was too close to the curb.
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B. W. McA.rtor.
Q. vVere there any cars parked in that block between Uhler
Avenue and the truck?
A. No.
Q. Now, how close was the right-hand wheel of the truck to
the curb¥
·A. The west wheel?
Q. Yes. J[ow close was it from the curb?
A. "\Vell, I would say the normal way a person would park,
if they parked carelessly, four to six inches. I didn't measure
, it. That is a.s close as I can come to it.
Q. You thought it was about fifty feet from -the intersection Y
A. The front part of the truck was approximately fifty feet
south of the intersection.
·
·Q. As I understand it, then, the truck was· within a few
inches of .the curb, the right front wheel?
A. Yes.
·Q. And the blood was right be.side the truck, about a third
of the way back?
A. Ap~roximately a third of the way back.
Q. About the conversation. Have you attempted to repeat
all the conversation that ,vas there, or have you made up in
your own mind a sort of conclusion about the conversation t
·
A. No. ·what he said, there is only one sentence
IJage 60 ~ I heard liim say, and that was that be didn't see-·
that he saw the lady but he thought she was going
to get out of the way.
Q. To whom was he talking ·when he said that?
A. He was talking to one of the crowd.
. Q. · He wasn't talking to you?
.A.. No.
Q. How many people would you say there was around there
then!
A. Oh, ten to fifteen.
Q... Didn't he say some other things you didn't heart Did
you see him talking t
A. No. I didn't hear him talking. He was mostly quiet.
Q. Did soinellody ask him about the accident?
A. Evidently they must have.
Q. You didn't hear anybody ask him anything about the
ac.cide.nt Y
A. No.
Q. You mP.an that this man blurted out that he saw the
woman and thought she was going to get out of the way?
A. No. I was on the fringe of the crowd.
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R. W. Mc.A.rtor.

Q. You said a minute ago you could not repeat the entire
conversation. Do you mean to say now that is exactly what
he said1
.A. No. I.am not quoting his exact words.
})age 61} Q. That is your memory of your conchision of
the conversation, that he thought she was going to
get out of the way? Didn't he say he cut to the right?
A. I only heard tha.t one sentence.
Q. Did you hear him talk after the officers came?
A. When the of-ficers ca.me, I moved off a little way.
Q. You did not hear him talk to the officers T
A. No. They were talking low, and mostly looking at his
clriver's license.
Q. Do you ]mow Mrs. Cor:nnell 7
A. I 1mew of her.
Q. Do you ]mow her folks!
A. I lmew of them.
Q. What do yon mea:n, you knew of them!
A. I wasn't intimate with them.
Q. Did yoi1 ever meet them!
A. Years ago.
Q. Do you know her husband!
A. I have met him.
q. Did you know her sons?
A. I ha;ve met them in business.
Q..Are you sure your memory is accurate about what that
conversation was f
A. Yes.
Q. Are you -sure about the truck being six inches from the
curbf
page 62 ~ .A.. Yes. I noticed that particularly.
Q. Are you as sure about one thing as you are
the other?
A. Yes, sir.
:Mr. Ball: That is all.
By the Jury:
Q. Disregarding that conversation, irre you positive there
wasn't room bet-ween his car and the curb for another' car to·
get in there ?
A. Without a doubt, I am positive from the place where the
truck was when I observed it.
Mr. Phillips: No further questions.
·witness exeused.
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Leonard S. Rvans.
The Court: We will adjourn for lunch for forty-five minutes
until one-forty-five.
Thereupon, there ensued a forty-five-minute recess for
lunch, at the eonclusion of which the following occurred:
Thereupon,

LEONARD S. EVANS,
called a.s a. witness and being first duly sworn, was examined
and testified as follows :
DI~ECT EXAMINATION.
Bv Mr. Phillips :
..Q. Mr. Evans, will you please state your name, residence,
and occupation?
A. Leonard S. Evans; 1617 King Street; oppage 63 ~ erator of the Fire Rescue Squad ambulance.
Q. Did you have ·Occasion to go to the scene oi
the accident at Mount Vernon and Uhler Avenues on the evening of April 2, 1941, when Mrs. Cornnell was injured?
A. Yes, sir, I did.
Q. Did you go in your capacity of operator of the Rescue
Squad ambulance?
A. Yes. · I got an ambulance call at 10 :20 in front of
Frank's Restaurant, and I found Mrs. Clornnell lying on the
street.
Q. What was her position?
A. She was laying in the street, her face and head a mass
of blood, and her head was laying toward tl1e west side of
the street, close to the two· cars parked. There was a. string·
of cars parked next to the curbstone and this truck was next
to the cars, and if I can remember, she was lying· eighteen
inc.hes to two feet from the truek, between the front fender
and the cab door. :E(er head was laying right between the
front fender and the cab door, close to the cab door of the
truck.
Q. How far would you approximate that from the west
curb?
A. That was approximately about twelve to fifteen feet, I
would· say.
·

.,Villard Stores, Inc., v. C. A. Cornnell, Adm 'r., etc.

55

Leonard S. Ewtns.
Q. You did not measure it 1

A. No, sir, I did not measure it.
Q. How far would. you approximate it was from
page 64 ~ the south line of Uhler A venue 1
A. That was about twenty-eig·ht to thirty feet,
between twenty-eig·ht and thirty-two feet.
Q. Are you familiar with that corner there Y
A. Yes, sir, I am.
Q. What would you say as to the lighting conditions at
nig·httim.e Y
A. The lighting- conditions are very good.
Q. Would you say there was any difficulty in observing any
one on the highway?
A. No, sir, none whatsoever. Frank's Cabaret ·aud the
bowling alley keep that corner well lighted.
Q. Do you recall the places of business there 1
A. On the west side there is a drug· store, a cabaret, bariber shop, moving pic.ture, the Palm Theatre, which is now
closed.
Q. Was the Palm Theatre in operation at that time¥
A. Yes, sir, it was.
Q. And the drug- store is Hamilton's Drug· Store?
A. Yes, sir, Hamilton's Drug Store.
Q. On the east side, what places are there¥
A. The entrance to the bowling alley, the front of the building is empty, Frank's Cabaret, and I am pretty sure there
is a furniture store now,-I think that was empty at the
time-a real estate office, and the old bank building.
Q·. Frank's Cabaret and the bowling alley is all
page 65 ~ one building Y
.A. All one building.
Q. Now, from the position the truck was and where you
found her, did you form any opinion as to where she was
struck¥
A. No, sir, I didn't, but I said to myself and the fellow
with me, "It must have been a pretty good lick-''
Mr. Ball: Don't state any conversation you had.
The Court: Sustain the objection. Strike that out.
Bv Mr. Phillips:
"Q. From the position she was and her condition at that
time, did you form any opinion as to whether she was struck
at that point 1
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Leonard S. Ei,ans. ·
Mr. Ball: I object. It doesn't make any difference what
his opinion w·as.
· T~e Court: Sustain the objection.
By Mr. Phillips:
Q.' Did you know Mrs. Cornnell?
A. Yes, sir. I have been knowing Mrs. Cornnell, I guess,
since about 1921.
Q. Did you recognize her that evening?
A. No, sir. It was impossible to recognize her until after
we got her to the hospital and g~t her face clean.
Q. It was impossible to recognize her?
A. Yes. Her face was a bloody mass.
Q. Do you know whether there is a bus stop at
p,age 66. }- the. corner of Uhler A venue?
A. There is.
Mr. Phillips: That is all. ,
CROSS EXAMINATION.
Bv Mr. Ball:
~Q. Mr. Evans, as I understand from your testimony, there
was a line of cars parked on the west curb Y
A. Toward the curbstone.
Q. Right close to the curb?
A. Yes, sir.
·
Q. And this truck was right next to that line of cars Y ·
A. Yes, sir.
·
· Q. And Mrs. Cornnell was a.bout eighteen inches from the
side of the truck?
A. Yes, sir, toward the middle of the street.
Q. All this was on the west side of the center line of the
street?
·
A. Yes, sir.
Q. r:fhe pool of blood, wasn't that about where· the wheels
stood?
A. No, sir. As well as I can rememberQ. It was back of that?
A. It was hack of that. Her head was laying almost the
edg·e of the rear part of the front fender and the cab door.
The colored man . was standing· on the running·
page_ 67 }- board, and I notic.ed him standing there when I
µicked Mrs. Cornnell up.
Q. Would you say her·head was a third of the way back?

'•
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Charles A. Cornnell.
A. I imagine it was just about a third of the way.
Mr. Ball: That is all.
·witness excused.
Mr. Phillips: I was going to· use Mr. Shaw to ·fix the time.
If there is not any question as to the time, I can 9mit that.
. l\fr. Ball : No, sir, not in the slig·htest. We are not sure
of the time, ourselves. We will stipulate any time you say.
Thereupon,

CHARLES A. CORNNELL,
ealled as a witness by and on behalf of the plaintiff, and being first duly sworn, was examined and testified a~ follows :

DIRECT EXAMINATION.
By Mr. Phillips:
Q. Mr. Cornnell, will you state your name, residence, and
oooupa.tion?
A. Charles A. Cornnell; 306 West Myrtle Avenue.
Q. You are the administrator of the estate of your mother,
.Sarah Cornnell Y
A. Iam.
Q. For the purpose of filing this suit?
A. Iam.
.
Q. You succeeded your father, who was the administratori
A. That is rig·ht.
page 68 } Q. Your father has since died, since the time h~
·
was appointed administrator of your mother's estate?·
A. That is right.
Q. Did you see your mother on the evening of April 2,

1941?
A. I did. It happened to be my mother's birthday that day,
and I went by home and picked her up and carried her into
church in the c.ar.
Q. vVere there any arrangements as to how she was to
return?
A. I did tell Mother if I completed my business I would
pick her up. It just so happened I didn't get through in
time.
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Charles, A. Oornnell.
Q. ·where was your mother living!
A. 101 East Uhler Avenue.
Q. 101 East Uhler A venue. ·where is that with respect to
the corner of· Mount Vernon and Uhler A venues Y
A. Just one square on the southeast corner of Uhler Avenue and Clyde Avenue.
Q. In order to get there1 would you cross from the east
side of Mount Vernon Avenue to the west side to get to your
home!
A. Yion would have to.
Q. What was the physical condition of your mother Y
A. My mother was in good health.
Q. Could she get around hy herself t
A. She went a lot more than yo~ng people could
.
page 69 ~ do. She was g·oing all the time.
Q. How old was she?
A. Sbdy-seven on the date she was struck.
Q. Did she use the bus and other conveyances f
A. She used them all the time, except when one of us did
not carry her now and then.
Q. How many children are there¥
A. There are seven.
Q. How many of you a.re employed f

Mr. Ball: I object to that.
Mr. Phillips: I will strike that.

By :M:r. Phillips:
Q. Are there any of the children who are disabled f

A. There are two of them, yes, sir.
Q. Will yon just state what the nature of the disability
is, and their ages Y
· Mr. Ball: Tihat is the objection that was made this morning.
The Court : Overrule the objection.
Mr. Ball: Exception.
A. There is a boy who is thirty-eight years old. From
birth he has been practically totally unable to do anything
for himself at all. He depended on ,other people's care to
feed him and clothe him and care for him, just like you would
a baby.
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Charles A. Cornnell.
'

.

By Mr. Phillips:
Q. Wbat rubout the other child?
page 70 ~ A. The girl, she was scalded at a very early age,
and it affected her mind. While she is not crazy,
yet she is totally unable to do anything for herself~
Q. How old is she?
A. As near as I remember, she is about twenty-seven or
twenty-eight.
Q. Can either one .of them g·o out of the house?
A. Very seldom. T.bey are practically confined to the bedroom all the time.
Q. Who looked after them?
A. Mv mother did.
Q. If., there is any recovery in this case, for whose benefit
would you want the recovery to be?
A. Well, my father stipulated in his willMr. Ball: It is entirely for the jury to determine how it
should be distributed.
lvir. Phillips: I will withdraw the question. That is all.
CROSS EXAMINATION.
By Mr. Ball:
Q. You mean your mother looked after these two without
any helpf
A. · That is right.
Q. When she was in town, who looked after them Y
A. My sister lived at. the house, but my mother
page 71 ~ cared for tl1efil
Q. A married sister 1
A. Yes.
Q. She took care of them Y
_
A. Either mv sister or mother or some of them around
there.
·
Q. Your sister is living there now?
.A.. Yes.
Q. ·who is there nowt
.A.. My oldest sister.
Q. She is taking ca.re of them?
.A.. She is endeavoring· to take care of them, yes, sir.
Mr. Ball: That is all.
Witness excused.
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Thereupon,
GEORGE K. BENDER,
called as a witness by and on behalf of the plaintiff, and being· first duly swo~·n, was examined and testified as follows:

DIRECT EXAMINATION.
,By Mr. Phillips: .
'Q. Mr. Bender, will you state your name and residence?
A. George K. Bender, 603 South Patrick Street.
Q. And you are a merchant Y

A. Yes, sir.
Q. Did you know the late Mrs. Sarah Cornnell Y
A. Yes~ sir.
page 72 ~ Q. What relation, if any, was she to you?
A. She is my sister.
_
Q. And how old was she?
A. She was sixtv-seven. ·
Q. Wbat was her physical condition at the time of her
death?
A. Very good.
Q. What, in respect to her activity? Was she active!
A. Very active.
Q. Do you know whether she was able to get around?
.A. Oh, yes, yes~ indeed.
,
Q. Do you know how many children she left T
A. Seven.
Q. Do you know whether any· of those children are dis.aibled Y
A. There were two of them.
Mr. Ball: That is not denied, and I do not see any use of
g·oing· into it again.
Mr. Pllillips: Is there any question about that?
M:_r. Ball: We are not going to contra.diet it. Everything
tbfa gentleman has testified to has been testified to before.
'Dhe Court : Mr. Corunell has testified to that.
Mr. Phillips: I just wanted to eorroborate it.
page 73 ~

Teste :

This 25th day of February, 1942.
WM. P. WOOLLS, Judge.
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page 76 } Virginia:
In the Corporation Court of the City of Alexandria .
•Joseph M. Cornell, Administrator of the Estate of Sarah E.
Cornell, Plaintiff,

v.

Willard Stores, Incorporated, Defendant.
The following instructions offered by the plaintiff and defendant, as hereinafter denoted, are all of the instructions
granted by' the court at the trial of this case, and the exceptions therein noted on behalf of the defendant were made as
·
indicated therein, to-wit:
page 77 } PLAINTIFF'S INSTRUCTION A.
The Court instructs the jury to find for the plaintiff if they ·
believe that the defendant's truck was driven at the time
of the accident in excess of 15 miles per hour and that such
excessive rate of speed was the so}e proximate cause of the
death of the decedent.
page 78}

PLAI1\TTIFF'S INSTRUCTION B.

The Court instructs the jury that they must find a verdict
in favor of the plaintiff if they believe from the evidence that
the accident was pro){imately caused by the failure of the
defendant to use ordinary care, that is to say, such care as
· an ordinarilv careful man would have used under the same
or similar circumstances on the occasion in question, provided they further believe that the plaintiff was not gw.Uy
of neglig·ence efficiently causing or contributing to the injury.
page 79

~

PLAIN'DIFF'S INSTRUCTION

n~

The Court instructs the, jury that if they find for the plaintiff, they may award such damages as to them may, from the
evidence, ~eem fair and just, not exceeding Ten Thousand
Dollars and they may direct in what proportion the damages
may he distributed to the children of the deceased.
·
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page 80 ~

PLAINTIFF'S INS.TRUCTION G.

The Court-instructs the jury that it was the duty of the
defendant to use ordinary eare to keep its truck at all times
under reasonable control and to operate and obey the provisions of the Traffic Ordinance of the City of Alexandria., and
if you believe from the evidence that the said defendant failed
to use ordinary care to perform any of its duties in respect
to keeping· its truck under control or obey the provisions of
said Traffic Ordinances, and that by reason thereof, the def endant 's truck struek and killed the decedent, Mrs. Sarah
Cornnell, while she was c.rossing- Mount Vernon Avenue, then
the defendant was g-uilty of negligence, and if the jury further believe from the evidence that such neglig·ence was the
sole proximate ca.use of th~ death of the decedent, they must
find for the plaintiff.
'
page 81

r

PLAINTIFF'S INSTRUCT[ON H.

The Court instructs the jury that if they believe from the
evidence that the deceased left the middle of Mount Vernon
Avenue to cross in a westerly direction a.nd placed herself
in a position of per,1 from which shoitld could not extricate
herself or was unconscious of her danger, and that the def enda.nt 's agent, by the exercise of ordinary care, should have
been cognizant of the situation and had a last clear cha.nee
to avoid an accident with safetv to himself a.nd did not take
that chance, he is guilty of such neg·ligence as would entitle
plaintiff to recover.
The defendant objected to the granting of this instruction
on the g·round that it threw on the defendant a burden gTeater
than that of showing ordinary care. The court granted the
instruction over the defendants objection and the defendant
-excepted.
page 82

~

PLAINTIFF'S INSTRUCTION K.

The Court instructs the jury that the burden of proving
contributory riegligence is upon the defendant by a preponderance of the evidence.
The defendant obj~cted to the granting of this instruction
on the gTouncl that all evidence in the case was produced by
the plaintiff and that the defendant did not bear anv burden
of proof where the facts c-0n.sti~uting contributory neg·ligencc
are· developed from the plaintiffs own evidence. The court
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granted the instruction over the objection of the defendant
and the defendant excepted.
page 83

~

DEFENDANT'S INSTRUCTION NO. 1.

The Court instructs the jurv that in this case the plaintiff
relies upon alleged negligence" of the defendant. Neglig·ence
is a fact which must be proved as any other fact in the case.
It is not to be guessed at but must be based on substantial
and reliable. evidence. Negligence cannot ibe assumed from
the mere happening of a collision or the consequent damage,
however severe.
page 84

~

PLAINTIFF'S INSTRUCTION NO. 2.

The court instructs the jury that it was the duty of the
deceased to use reasona:ble care in her own behalf and if the
jury believe from the evidence that the deceased was neg·ligent in crossing the hlg·hway ttt the time and place or in the
manner which she did and that such negligence on her part
contributed as an efficient cause to the happening of the collision and her c.onsequent injury and death you will find for
the defendant.
page 85

~

DEFENDANT'S INSTRUCTION NO. 3.

The court instructs the jury that in determining the question of contributory negligence you are not to weigh the
negligence of one party against that of the ·other or to try to
decide which is guilty of the greater negligence.. If the deceased was guilty of neg·lig-ence in any degTee contributing
as an efficient ca.use: to the happening of the collision you will
find for the defendant.
page 86

~

DEFEJ\TDANT'S INSTRUCTION NO. 4.

The court instructs the jury that if you believe from the
evidence that the deceased was crossing the street at a plac.e
other than a cross walk she was guilty of neglig·ence as a
matter of law and if you further believe that such negligence
efficiently contributed to the happening of the collision and
injury to the deceased you will find for the defendant.
page 87

~

DEFENDANT'S INSTRUCTION NO. 6.

The court instructs the jury that it wa.s the duty of Mrs.
Cornnell, while crossing Mt. Vernon Avenue, to keep a look-·
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out for automobiles using said street and if you believe that
, she failed to keep a proper lookout and her failure in this regard caused or contributed in causing the ~ollision and her
consequent injuries the plaintiff cannot recover.
·page 88 ~ DEFENDANT~S INSTRUCT'ION NO. 7.
The Jury is instructed that a person is charged with seeing· that which by the use of reasonable care she could have
seen and if vou believe from the evidence that Mrs. Cornnell
could by the use of reasonable care 011 her own part have
seen the car of the defendant approaching in time to avoid
it and failed to do so and suc.h failure was the proximate
cause or an efficient contributing cause of the accident complained of then you must find for the defendant.
page 89

~

DEFENDAN'r''S INSTRUCTION NO. 8.

The Co1;1rt instructs the Jury that if you believe both parties were guilty of negligence con,tributing· to the collision
and that such negligence of each continued down to the moment thereof you .will find for the defendant.
page 90 ~

Teste :

This 25th day of February, 1942.
WM. P. WOOLLS, Judge.
page 91 ~

MOTION.
Filed Oc.tober 28, 1941.

Comes now the defendant and moves the Court to set aside
the verdict heretofore returned against him by jury in this
case on the 22nd day of October, 1941, and as gTounds of said
motion states as follows :

a

1. That the said! verdict is contrary to the law and the evidence and is without evidence to support it.
2. That the said verdict is based on g'Uesswork and conjecture and without any evidence of negligence on the part
of the defendant.
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3. That there is not sufficient evidence to support a re-0overy on the doctrine of the last dear chance.
4. That the evidence shows that the deceased was .guiJty
of contributory negligence barring recovery by the plaintiff.
5. That the court erred in granting ,instructions over the
objection of the defendant.
6. Tha.t the court erred in admitting evidence over· the objection and exception of the defendant.
·
And the defendant therefore moves that said verdict may
be set aside and judgment be entered for the depage 92 } fondant or that a new trial may be granted.
"\VILL.ARD 8TQRES, INCORPORATED,
Defendmt,
By Counsel.

J. HARRY "WELCH and
FRANK L. BALL,
Counsel for Defendant.
PETITION FOR THE APPOINTMENT OF COMMITTEE.
Filed January 2:, rn42 ..
To The Honorable William P. WooUs~ J ud~e of .the Corpora.ti on Court of the City of Alexanctria, Virginia.
The Undersigned, Charles A. Cornnell, respectfully shows
1mto the Court as follows:
First: Tlhat ,T oseph "Whitney Cornnell and Sarah Alice
Oornnell, of the City of Alexandria., Virginia, were adjudi.
c.atecl insane on the 4th day of November, 1941~
·
Second: That there is due a~d payable to the said Joseph
"\Vbitney Cornnell and Sarah Ahce Cornnell, the sum of $75.61
each by the Railroad Retirement Board and the sum of $42.50
each by the Railroad Clerk's Association, the said amounts
being due to them as children of the late Joseph Milton Cornnell.
Third: It appears that in order for said funds to be paid,
it is necessary that a Committee be appointed for Joseph
Whitney Cornnell and Sarah Alice Cornnell.
,\7herefore, the undersigned as a brother of the said ,Joseph
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pag-e 93

~

"Whitney Cornnell and Saran Alice Oornnell, asks
that the Court appoint him as a Committee for
them.

CHARLES A. CORNNELL.
Subscribed and sworn to before me this 22nd day of De·cember, 1941.
1

KATHRYNE D. POWER,
Notary Public.
My commission expires May 9, 1943 ..
OR.DER APPOINTING COl\{MITTEE.

Entered Jan. 2, 1942.

It appearing· to the Court that on the 4th day of November,
1941, Joseph Whitney Cornnell and Sarah Alice Cornn ell,
residents of the City of Alexandria, Virginia, were adjudicated to be insane persons, and it further appearing· to the
Court that each has an estate of $118.11, on the petition of
Charles A. Cornnell, a brother of the said Joseph "'Whitney
Cornnell and Sarah Alice Cornnell, the Court doth appoint
the said Charles A. Cornnell as Committee for the said Joseph
Whitney Cornnell and the said Sarah Alice Cornnell and the
said Charles A. Cornnell is required to enter into bond in
the penalty of three hundred dollars for the faithful performance and discharge of this trust.
(S) Wl\f. P. WOOLLS, Judge.

ORDER.
E·ntered January 2, 19'42.
This day crune the plaintiff and the defendant by their respective Attorneys, and thereupon the defendant
page 94 ~ renewed and argued its motion, heretofore made
and for the hearing· of which this case had been
continued, to set aside the verdict, as being contrary to the
law and the evidence, and for errors committed during· the
proc.eedings and trial) including all exceptions noted, and to
enter final judgment for the defenda.nt or grant unto the def.endant a new trial.
Whereupon, the Court having heard the argument of Coun-

·wmard Stores, Inc., v. C. A. Cornnell, .A.dm.'r., etc. ·

67

sel as aforesaid, it is of the opinion that said m<;>tion. should
be denied, and therefore it is ordered that said motion be,
and it is hereby overruled and denied, to which action of the
Court the defendant by its attorney, excepts, and now it is.
further ordered and considered by the Court that the plaintiff, Charles A. Cornnell, Administrator of th~ Estate of
Sarah E. Cornnell, Deceased, recover of and have judgment
ag·a.inst the defe:1,1.dant, Willard IStores, Inc.., for ·the sum of
Five Thousand Dollars ($5,000.00) with interest thereon from
the 22nd day of Oe.tober, 1941, until paid, in accordance with
the verdict returned on that day by the jury in this case, to.
g·ether'with his costs, to which action of the Court in entering
judgment as aforesaid the defendant by Counsel excepts.
It is further ordered by the 'Court, the jury having omitted
in its verdict to make provision therefor, that all moneys received on said judgment shall, after payment of costs and
Counsel fees .and other expenses of litigation, be paid by said
Administrator, to Charles A. Cornnell, as Committee, for
the bene.fit of Joseph Whitney Cornnell and Sarah Alice
Cornnell,' children of the said Sarah E. Cornnell.
page 95 ~ The. defendant ~~aving by its Attorney indicated
to the Court its mtention of applying to the Supreme Court of Appea:ls for a "\V"rit of Error -and Bupersedea.s to said judgment, it is ordered by the Court, upon the
motion of the defendant, that execution of the said judgment ·be and it is hereby suspended for a period of ninety
days from. the 29th day of December, 1941, to allow the defendant to make its application for the writ of error and su,persedeas aforesaid, but this suspension shall not be effective
unless the defendant or some one for it, shall within fifteen
days hereof enter into bond c.onditioned according to law
and with surety approved ,by the Clerk of this Oourt in the
penalty of six thousand dollars, if it be furnished for the purpose of both suspending the execution of the said Judgment
and sustaining a ,,rrit of Error and Supersedeas, if and when
the latter may be granted.
(S) WM. P. WOOLDS, Judge.
page 96

l

CLERK'S CERTIFIOATE.

· I, Elliott F. Hoffman, Clerk of the Corporation and Circuit
Oourts of the City of Alexandria, do· certify that the a.ttach_ed
papers compose a complete transcript of the record in the
Corporation Court or the City of Alexandria of Law Suit
#2754, Joseph M. Cornnell, Administrator of the Estate of
Sarah E. Cornnell v. Willard Stores, Incorporated.
·
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I do further certify that due notice was given by the Attorney for the Defendant to Attorney for the Plaintiff that
application would be made for said record and due acceptance
of said notice was acknowledged by Attorney for the Plaintiff.
I do further certify that bond as provided by a decree of
,court with ·surety approved by me has been duly gi.ven.
Given under mv hand at the Courthouse of the Citv of
Alexandria on tllis, the 25th day of February, 1942. "
ELLIOT'T F. HOFF·MAN,
Clerk.
A Copy-Teste :
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