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VIRGINIA ' ' S B
IN THE CIRCUIT COURT OF THE COUNTY OF ROCKBRIDGE

INDICTMENT FOR USE OF A FIREARM -

' COMMONWEALTH OF VIRGINIA
’ IN COMMISSION OF MURDER

VS,

" WILLIAM PORTER NEWCOMER
D.0.B. 3/29/40

)
)
) .
) : A FELONY
)
)
This day again came thé Attorney for the Commonwealth and
William Porter Newcomer, who stands indicted of a felony, to-wit:
. use of firearm in commission of murder, 'as charged in the indict-
ment, appeared in Court according to the conditions of his recogni-
zance and came also Bernard J. Natkin and Shuler A. KizeYy Attorneys

for the defendant, who were heretofore appointed by the Copﬁg,

AN
&

'and'ﬁhe Juryvadﬁourned from february 21, 1978.
And after having heard the evidence, tﬁqlinstructions of.the'

Court and argument.of Counsel, thé jurors were sent to the jury -

room to considér of their Verdict; They subsequently rééurned uné'_

to Court without making a finding on the indictment as aforesaid.

D

JUDGE-DESIGNATE
ENTERED: FEBRUARY 22, 1978




- VIRGINIA
IN THE CIRCUIT COURT OF ROCKBRIDGE COUNTY

INDICTMENT FOR MURDER
A FELONY .

COMMONWEALTH OF VIRGINIA

CASE # 76-288
WILLIAM PORTER NEWCOMER

)

L )
VSs.. . )
)

)

D.0.B. 3/29/40 - )

- This day agéin’came the Attorney.for'the Commonwealth and William
Porter ﬁewcomer, who stands indiéted of a‘felohy,'to-wit: Murder,
as dﬁarged in #he.indicfment, appeared ip‘C6urt acéording to #he 6on-
ditions of hié recognizénce ahd came alsﬁiBernard J. Natkin and Shuler
'A. Kizer, Attorneys for the defendant, who were heretofore appointed
'by the Court and the jury adjourned from Eebrpary 21, 1978.

And after having heard the‘evidence; thé instructiohs~of fhe Court
and argument.qf Counsel, the jurors were sent to the fury room io
‘_consider of their verdict. They sub;equently:returned théir verdicﬁ.in
open dourt, ih'the_followihg wofdéé We the jurors, find the defendant
William P. Newcomer guilty of murder in the zﬁd-degree and we recommendx
his punishment to be 7 years in prisén, Robert C. Huffman, foreman.

Thereupon the defendant, by Counsel, moved fhe Court to set aside
~ the verdict éf_the'jury on grounds stated to the record.

Whereupoh the Cﬁurt withheld imposition of sentence in ‘the case '
pending the hearing on the defendants motion to set aside thé verdict of
,the jury. | |
And this case stands continued until a later date of this Court énd

, _ P
‘the defendant is released upon a bond in the penal sum of $25,000.00.

<
iy
B4 Ao

ENTERED: FEB. 22, 1978
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ORDER

This day came the Commonwealth and the Defendant, by and through their

| respective attorneys, and the Defendant being present to argue certain motione
to set aside the verdict of the jury heretofore announced in this case, and was

’ argued by counsel. | |

-WHEREUPON the Court, after hearing erguinent on all the respective

| motioes made, the Osa‘x.ne leeing transcribed and made a part of this record and by
reference being incerporated heretn, is of the oi)inion that the same be, and they ‘

" hereby are, overruled.

: Accordixgly, it is the judgment of this Court that the Defendant in accord- -

ance with the verdict of the jury in this case, be found guilty of murder in the

Asecond degree and accordingly he is ADJUDGED, ORDERED and DECREED

[ guilty of murder in the second degree and sentenced to a term of confinement in

the penitentiary of Virgi.nia for aterm of seven years.

On motion made by defense counsel a stay of execution of thirty (30) days is

hereby ORDERED to permit the Defendant to take those procedural steps necessary ,

'to perfect his appeal, provided an appeal bond with suffieient surety be entered
- itto in the penal amount of Thirty~five Thousand Dollars ($35, 000. 00).

It is further GRDERED that in the event the Defendant properly perfects

_his appeal the execution of sentence shall be further stayed until such time as the

- Supreme Court of Appeals acts on the Defexidant's Petition and disposes of the .
 said Appeal. The aforesaid appeal bond shall continue in effect until such time

as final disposition of the said _Appeal is made. R ' .

— i



SEEN AND ASKED.FOR:.  /

e

Eric Lee Sisler

» P.d.

SEEN AND OBJECTED TO:

27 s / 7[@ .d.

Bernard J. Natkin .
( ’g%‘” ’ | p. a.

L




4.

ASSIGNMENTS OF ERROR FILED BY APPELLANT

The Trial Court Erred in Failing to Grant a New Trial On The
Ground That The Commonwealth's Motion for a Change of Venue
Had Erroneously Been Granted.

The Trial Court Erred In Failing To Grant The Appellant's Motion
For A New Trial On The Ground That The Commonwealth Had Suppressed
Exculpatory Evidence Favorable To The Defendant.

The Trial Court Erred In Failing To Grant A New Trial On The Ground
That Commonwealth's Instructions 9, ;0 and 11 Were Erroneously
Given. ’ ‘

The Trial Court Erred In Failing To Grant A New Trial On The Ground
That The Jury Was Erroneously Instructed To Disregard A Portion Of
The Appellant's Closing Argument.

'
el



INSTRUCTION NO. 9

The Court instructs the jury that the law of self-defense
is the law of necessity, with regard to the necessity that Qbuld
justify the slaying of Vernon Staton in self-defense, the Court instructs
the jury that William P. Newcomer must not have wrongfully brought on the
necessity ﬁy his own misconduct at the time of the shooting, for the.
Defendaﬁ: i; not permitted to justify the killing of Vernon Staton by a
pretense of necessity, as tﬁe same appeared to him, unless, he, William
P. Newcomer, was without fault at the time of the shooting in bringing
that necessity upon himself.

Acgérdingly if William P. Newcomer brought the neéessity on by
his own misconduct at the time of the shooting he is not entitled to rely

upon the legal doctrine of self-defense.



INSTRUCTION NO. 10
The Couft instructs the jury that even though you believe
that William P. Newcomer through fear believed that it was necessary
to shoot»aé he did in order to save his own life or avoid serious bodily
harm,'unless you further believe from the evidence that the deceased
had made some overt act indicative of imminent danger to the life or
the infliction of serious bodily harm tb William P. Newcomer, then

: |
William P. Newcomer cannot rely upon a plea of self-defense.



INSTRUCTION NO. 11
The Court instructs the jury that‘self-defense, being a
defense of necessity, dictates that one may only use that amount of
force which reasonably appeared to him ;o be necessary to protect
himself from death or serious bodily harm. That is to say, if ome
uses more force than reasonably appearéd to him from the circumstances

to be necessary then the law of self-defense does not apply.

E?Lﬁﬁﬁ5



i

to attack him for the purpose of killing him o r doing him serious '

ne cessary self-protection, and in such case, no inference of malice can |

INST RUCTION NO. E T
. When a person reasonably apprehends that é.nother intends ,
bodily hérm, then such person has a rig_htz to arm him self for his own

A

be drawn from the fact that he prepared for ?t.

.
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INST RUCTION NO. @ '

The Court instructs the Jury that the law of self defense is the

law of necessity or apparent necessity.

Therefore, if you believe from the evidence that the Defendant

 re asona bly belie ved that he wa s in imminent danger of heing killed or

done serious bodily harm by the deceased and that it rea sonably appea red

to him tb be nece ssary to kill the decea sed in order to save himself

from death or serious bodily harm and that he was free from fault in

br inging about the difficulty betwe en them, then you must find the

* Defendant not guilty.

T
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CHAMBERS

MR. KIZER: If it please the Court, géme time

" ago, after\the second trial of thils matter, re ulting in a
mis-trial on w|ccount of a hung jury, Mr.'Na in and I ad-

'vised Mr. Newcohmer that certain financial/arrangements

would have to be ' de before we would pfroceed into the 1'
third trial, 1f it s ﬁld odc'".' A onth or six weeks ago
he was advised by mail %o the sam¢’ effect and then a couple
of weeks ago a second letter w sent that said that he
should see us.

He did see us 4ne day 1a$t week and ﬁhile wé-
do not say -- we are no in compl evagreeﬁent as to Mr; o

Newcomer's understanding of the fee rfangement, we are

very positive nn t}e position we take d which we advised T

him of.

' arrangements have been made r meeting the

-conditions/ the fallure of which we told him wduld compel
-us to a the Court to permit'us to withdraw. We stéted"

in a ositive way that when thls case was called tol y we

woyld not answer for him as his,attorneyé and we there qre,

ursuant to your letter, are here to ask that we not be

reqﬁired to answer for him or proceed rurther with the matt

r.

'COURT: It was my underatanding, perhaps I

should be corrected, 1t was my understanding from either

SHENANDOAH REPORTING SERVICE 14

P. O. BOX 161 ' - “?? %
GREENVILLE, VIRGINIA 24440 ’ ’
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- & fee and that you would probably ask the Court to exercise

and following that I conferred with Judge Moffett, Chief J

' be entirely appropriate if I was satisfied that Mr. New-

~ to 'declare a mis-trial because the jury was unable to

, totaled $4,180.75. It i1s to be remembered that-such costs |

iare 1mposed on the Commonwealth.

.Moffett; Chief Judge and as I advised thé four of you,‘

Mr. Natkin or Mr. Kizer, that Mr. Newcomer had run out of

-funds, he did not have any more money to pay you gentlemen
the Court's authority to appoint court-appointed counsel,

Judge, under whose direction I am acting during my recall.

to dﬁty in the 25th Circuit, and he suggested that it would

comex could be cléssified as a poor person, to allow you
‘gentlemen thé maximuﬁ fee provided by the Statute.

This case has been trigd twice. The first
triallwﬁs May 16, 17 and 18 and the second trial was Novem-

ber 16, 17 and 18 and each time theACOurt was-comﬁelled B

reach a unanimys verdict. The Court has been advised that
the cost for the first trial was $7,394.78 and that the

cost for the second trial, exclusive of the court reporter,

As you gentlemen know, my retirement was effect-
1ve on December 16 and I accepted temporary recall to serve
the 25th Judicial Circult, which continues_until February
23. My services are subject to the direction or‘Jddge

Mr. Natkin, Mr. Kizer, Mr. Sisler and Mr. Norton, by letter

~ SHENANDOAH REPORTING SERVICE fg«,_j;..%’is‘;

P. O. BOX 161
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~case should be tried prior to the termination of my recall

fthis case. ~

.. Court to appoint an attorney to proseeute“this”case and

' Mr. Eric L. Sisler, former Commonwealth Attorney of Rock- -

‘qualified to represent the Commonwéalth, was appointed to
prosecute the'case. Mr. Pergus Norton 1is associated in the

proceeution, having been employed by members of the family
by twoeor the most able trial lawyers, Mr. Shuler Kizer

, arrange their schedules 80 that this case can be tried

- “on February 20, 21 and 22.
19

pared yesterday to be read into the record.

of January 16, Judge Moffett is of the opinion that this
and I have set February 20 21 and 22 for the trial or -

It is also to be rememhered that because or
the disqualification of Mr. Robey, Commonwealth Attorney

for the City of Buena Vista, it became necessary for this

bridge County, who 1s considered by this Court to be well .

and Mr, Bernard Natkin and I requested all counsel to

That was a preliminary statement which I pre-‘

‘this man - and I présume each of you wé e_substantially

This poses a novel question, I have neve a
this proble ~before. It would appear to me, is case”i
being'as serious as Tt-is and you emen being completelq'

aware of the problems and undertaken to represent

SHENANDOAH REPORTING SERVICE - 1&6
T

P O BOX 161
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DEFENDANT: What 1f 1t becomes another hup@

_'Jury

COURT: We will cross that bridge wheh we come

. to 1t; I Xhink there would be motions made l1gfer on. That
.same queStio was raisedvby Mr. Pagg: in an/editorial about

how;many times are cases to be tried. Ryle 1:111 provides

if the Court over-gvules a motion to st ike the motion may -
be-renéwed and 1f the Court is of t :Lopinibn it is error

to deny the motion -- think I ax duty bound to order a

~third trial. I still thi ungér all the circumstances -

this case has drawn so much Mublicity I think it has to
be tried a third time and Altimgtely disposed of.

COURT ROOM

MR. /NORTON: We would like to\call Mr. Robey

as a witness 4n the Motion for a Change of Venue.

1

W. T. ROBEY, III
being/duly sworn, testified as follows:

ROBEY. - DIRECT

By Mr. Norton:

Q ' Please state your name.

A 'W. T. Robey, III.

" SHENANDOAH REPORTING SERVICE . 1 7
: P. O. BOX 161 BT £
GREENVILLE, VIRGINIA 24440 ' R
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.Buena Vista?

. about 1it.

Q What 1s your position in the City of

A I am a practieing attorney and I am

.also Commoewealth's Attorney and City Attorney.

Q - How long have you been a resident of

. Buena Vista?

A All my life.

Q., . Are you in daily communication with
the people of the City of Buena Vista both as a practicing
attorney.end as Commonwealth's Attorney?

A Yes sir, |

Q . » In your position as an attorney,

‘ resident and as COmmonwealth's Attorney, have you had

occaslon to have people talk to you with rererenee to the
Newcomer case? = o

| A Talk to me, yes, and I hear talk, I
'think it would;probably be as much hearing conversations |

[

Q Are matters or an evidentiary nature

diseussed by people of Buena Vista?

A There is a great deal of discussion |

by a large number of people about the facts of the case

and the facts surrounding the case and the individuals

involved.

Q then'you say there is discussion

. SHENANDOAH REPORTING SERVICE

P. 0. BOX 161 ~f”ﬁw§ﬁ_

GREENVILLE, VIRGINIA 24440 .
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involving the facts surrounding the case, as an attorney,
would you be discussing matters irrelevant te the ractugl
11ssues.1n the case?

A : The things you hear people talking |

‘about and taking sides - this ought to happen, that ought

to happen - you hear people taking into‘eonsideration thingp

| that would not be appropriate to consider 1n‘determ1n1hg

guilt or innocence. There will be individuals who are
saying " I don't like the defendant” or, " I don't like the

way he rides up and down the street, something ought'to be

‘done." You hear them say the victim did so and so or the

defendant is doing something he should net be, they don't

like the way the defendant is 1living, they didn't like the

" way the victim was living prior -- this type consideration

and people expressing thelr views as to what the outcome
ought to be, this 1s taking place generally in the commun-
ity. ‘ -

Q From this general conversation, can

you perceive a polarization of the people in general? =

A " Unless the Court directs me to, I am
not going‘to try to come tolany.conclusion on that. I can
tell you what occurs. There 1is a lot of conversation‘about
a lot of facts surreunding.the case, much of which would

not be relevant to guilt or innicence and 1t 1is prevalent

‘within the community and I think that is a well known fact

-

e s

" SHENANDOAH REPORTING SERVICE CT 1“9’&’
“P. o BOX 161
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: case should be tried?

-trial.,

- partial trial in the City of Buena Vista, dida you not?

among everybody involved.

Q Would you tell us what the size, or
population of Buena Vista 1s? '

A I think the most recent census was
6”00 or 6500 but it is pretty much thought that the commun-
ity 1s around 7000 or 7500 at this time. ;‘

| ROBEY - CROSS
By Mr. Natkin: ‘

Q Do you remember a conversation with

me shortly after the last trial 1n regard to where this :

A ' No I don't -~ would you refreah‘my
memory? ,‘ _ . | Co
Q Immedlately after the trial you met -

me in the parking lot. Someone had informed you what the

vote or'the Jury was and you éaid now you ﬁere of the’opin— ‘_'

ion that the COmmonwealth could get a fair and 1mpartia1

A There was a'sfatement made about a.

fair trial being had.

Q . You volunteered to me that you were off -

the opinion that the COmmonwealth could get a fair and 1mpA

SHENANDOAH REPORTING SERVICE

P. O. BOX 161 R
GREENVILLE, VIRGINIA. 24440 :
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A There was a conversation to that effed

Q ' That was your opinion immediately

| after the 1ast trial, 1s that correct?

A You will have to take the total con—'
versation.
Q. I know of nothing other than you
volunteering that information to me unrequested.
) A . There was a conversation or a state-
ment made, when it was heard that the Jury were . eleven to

one or twelve to nothing -~-

Q And if my recollection is correct you

said you were now of the opinion---
A : There was a statement in the context
of fairness 1nsofar as the trial was concerned.- '

Q 'And that the Commonwealth could get

.a fair and impartial trial, in your opinion?

A You have not heard me say anything

1

to the contrary of that. _
'Q : Then I will ask - are you or the opin-

ion that the Commonwealth can or cannot get a fair and 1m-

‘partial in the City of Buena Vista?

A" I think that is for the Judge to rule
on, efter considering the facts. |

Q  As I have read the cases, that has to

-come from evidence. Are you satisfied that the Jurors'of

SHENANDOAH REPORTING SERVICE

P. O. BOX 161
. GREENVILLE, VIRGINIA 24440

t.



10

1
12
18

.14

15 |
. 16
17

18
19
20
21
22

24
25

16

‘you have people who will and people who won't and that would

~others, what people are saylng. Do I new_understand that .

s consider anything except what comes from the stand?

N
Ny

the City of Buena Vista, ir 1nstructed to disregard'any

..evidence except what comes from the stand will not obey th#ir .

| oath?

A I think that calls for a conclusion,

depend upon the twelve people selected.: I think that 18.,
for the Court to rule upon. . .
| Q o It 1is ny understanding you say you

know more about what is going on in this commnnity than

you refuse to give an opinlon whether or not the Common-
wealth could get a falr and impartial trial?%?- Whether the
Jurors of this City will obey their oath ir directed not to '

ME. NORTON: I think Mr. Natkin is.
trying to be unfair to Mr. Robe&. -ﬁe
18 not here to speak as te'whet’thel
citizens'will do once they are givenn
their oath. He is called bf us to
testify to his personal khowledge as
to the type conversations that are
:, being heard in the commnnity.' We
have not called him here t0431vefa'°

judgment as to what twelve'Jerors may

SHENANDOAH REPORTING SERVICE PN

P.O.BOX 161 RS ¥t
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vades the province of the Court - I will do it but I don't

- Court to decide and I think 1t shouid cut both ways. I

or may not do and I think for Mr.
Natkin to try and force a comment fromA'
Mr. Robey is unfair. | |
| COURT:"I expect Mr. Robey'khbwé wﬁat
"~ Mr. Natkiﬁ 1s'ehdeavoring to do and
will answer}apﬁropriately. This case
has been tried twlce by Bueﬁa Vista
citizeﬁs and on the voir dere everyong
was asked fhe qnéstibn whether they
had knowiedge'bf the case thfoﬁgh‘the
| news media or 6ther source, and as I
recall every one knew.something’about
the case, and yet they could not agreé
either time. |

Q ' Mr. Robey, you prefer not to give any
opinion as to whether the Commonwealth could or could not 4,'
get a falr and impartial trial on the third trial of this
case in Buena Vista? | }
A I don't refuse. If the Court telis

me it wants me to invade - to answer a question which in-

think it 1s appropriate. If they had asked me what is my.
opinion you ﬁould have objected and sa;d that 1s for the

' SHENANDOAH REPORTING SERVICE o
P. O. BOX 161 o B4 ok

GREENVILLE, VIRGINIA 24440 .
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Afendaot and the Commonwealth. The greatest amount of con=

‘a fair and 1mpart1al trial.

'had with Mr. Natkin 1mmediate1y after the trial, is that

versation, 1t was something in passing.

Agonec The article in the paper was several weeks later.-‘

The statement I made to Hr Natkin at that time was along

for guilt of some kind of homicide, had received a fair
trial.

have some thoughts about how 1t could effect both the def- |

versation I hear is in regard to the derendant and the

question I raise is that of whether the defendant can get

MR. NATKIN: The Commonwealth made that Motion

and I think your answer 1s in the record and we stOp withA
' 3 : ' ‘

that.

ROBEY - ReDIRECT
By Mr. Norton:

. Q Apparently there was. a conVefsation A

correct?

A I don't know whether 1t was a.con-
Q ‘ Was that at a time prior to the print

1n3 of an editorial in the Buena Vista newspaper?

1A It was immediately after the Jury had

the lines that the Commonwealth, with a 12 to O decision

SHENANDOAH REPORTING SERVICE

P.O. BOX 161
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vthe hearing of the general attitude of the people?

after the second trial and after all of this was published

_both the Commonwealth and the defendant could receive a

the defendant, their life styles, the things they do and -

Q That conversation was again prior to

A That was prior to all the conversatior

in the newspaper.

COURT: I don't want to put Mr. Robey on the spc
but I understood him to say he did not wish to violete'the

perogatives of the Court and state his opinion with regard fo

whether the Commonwealth and the defendant can recelve a fa

and impartial trial here. It would be most helpful if I

could receive the oplinion of Mr. Robey and of other people;
‘MR. NORTON: I would have no objection te:thet.

COURT: ’That is the only way I would know whethdr

fair trial.

MR. ROBEY: I don't mind being put.on a spot
I have been there before. The people ask me questions _—
you have to rule on it and I can make an observation; |

" In a small community, a case with this amount of

publicity, and with the people knowing both the victim and

the things they don't do are of such common knowledge and
talk that practically every one in the communlty has total

19. 

r

‘

N § -
e nd B

. SHENANDOAH REPORTING SERVICE - -
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- knowledge of the total situation which would not be the

are, 1t is difficult to know things and then arrive at a

If a Jury is going to consider those things,lthen'it is a

~whole.situatlon cuts both ways -- 1t can go both‘ways.

deceased were personally known throughout this community.

subject matter of a trial, and people, being human gs they

decision disregarding the things that you know and have

formed opinions about. _?hat 1s just human nature and does
not retlect on the character, ability of Judgment, 1t simply
makes them human being#; As‘much as I would like to say.
that a person can take things out of their mind and dis—
regard things, human nature cannot do 1t and whefher they
liked the defeﬁdant or not, whether they liked the victim

or not, these things cannot be taken out of their minds;'

matter of some one else deciding whether both parties can

get'a fair trial under those.circumstances. i think the

COURT: I have Jotted down a few observations.
Yesterday I made these notes. 'Should this Court decide to
grant the motion for a change of venue, this wouiq not be a
reflection on the'integrity of the citizent of Buena Vista,
but would relieve friends, assoclates and famiiies of the
responsibility of declding whether the killing of Vernon
Staton was justifiable or not. Both the défendant,and the

Isn't that Just about what you said Mr. Robey?
MR. ROBEY: Yes sir.
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COURT: I don't think it would be an attack on

the integrity of the citizens of Buena Vists. They have

all heard about this case, discussed the case and they are

- people whd are very conscientious in their bellefs and

~ directed to do it. This 1s a serious case. We have tried

this case twice. I am not pre-judging it right now but we

“have had hung Juries both times and this Court has been
‘compelled to declare a mis-trial. That is what I would
vliké to avold if possible. Whether the defendant 1s con-

victed or acquitted, I think 1t must reach an ultimate
conclusion. This case'has.already cost the Commonweaith

large sums of money. The Court has been advised that the.

' cost of the first trial was $7,394.78, and the second trial

exdlusive of the court reporter's fee, was $4,180.75, and

"a third trial_will create more expense but as I see it,

--'this case must'reach an ultiméte conclusion.

ROBEY - CROSS
By Mr. Natkin:

Q'i | Mr. Robey, do you remember a tele-

phone conversation with Mr. Kizer within the last week in

.regard to this?

‘conclusions and will not surrender their views, even though|

A | Yes sir.
SHENANDOAH REPORTING SERVICE T 27
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q Did you advise Mr. Kizer that 1f the

" Jury considers only the evldence from the stand, the Common|

wealth can get a falr and impartial trial, but if they go

" beyond the evidence, they cannot?

A ‘That is the whole glst of what I am
saying now. .

Q If the jury follows the 1nstructiona
of the Court, they can gct a fnir and 1mpartial trial?

A If the jury 1s able to disregard
those things that it knows that it should not know, 1f
they can be super human beings and be able . to say‘they o
know something but they don't, then the defendant and the
Commonwealth can get a fair trial.

Q - "But your statement was thathir they

qbey'Qhe instructions of the Court to only consider the .

.evidence fronm the stand you are of the opinion we can get

a fair and imnartial trial’

A Are you trying to say what I said or

are you asking me a question? Tell me what you say‘I said.

Q You were asked whether you were or

the opinion that the Commonwealth could get a fair and

impartial trial and your response ‘'was to the effect that

if the Jury conslders the evidence from theAstahd and does

- not consider things known on the outéide, we can gét»a falr

~and impartlal trial, 1s that correct?
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“the evidence from the stand and was able to disregard what

it knew that 1t should-not know, yes.

the Bueha Vista News. We would hope that the Court would

' take this Into evidence, we feel 1t shows there has been a

-A If the jury was able to consider only

Q ‘And you are familiar that 1s what the
instructioné of the Court are? .

A Yes sir.

. MR. NORTON: Ve would like to introduce into
evidence the editorial of Vednesday, November 23, 1977 in

great degree of polarization in the City. We submit that -
the editorial has further ﬁolarized the various sentiments,
the'two elements in the City of Buena Vista.

Firstly, reading from the second cblumn: "We;
have néver'heard of trying one person for the Same offense
threevtimea“;

COURT: Have you? 0

" MR. NORTON: Oh yes, I have heard of several an# v '

I was ﬁersonally involved in a case that was tried four
times éndvthere were hung Juriles. R
COURT: What is wrong with that comment?
MR. NORTON: If fhe case Wefe to be re-tried in

Buena Vista this would be plabing the people on notice of
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'past difficulties and you may'have»peopleewho wouid want to

see another hung jury, and perhaps resolve the problem in
this manner. This case should be taken out of ‘here and
referred to another community of impartial-individuals.'

The next to last paragraph of the second column of the

editorial states. " To move a third trial ir there is to Pe

.one, outside of Buena Vista is to tell all of our people

that they are unable to give a fair trial on thisvor any

-future'trials." That cuts both ways, that cuts into the

effectiveness of the prosecution and also the defense. You

may get the people ywho are so polarized that no one would

- move., The editorial further states: " We resent outside
| lawyeré;.."( Mr. Sisler is from Lexington and I am- fron-'
Roanoke and we think that type statement in an editorial.

'indieating the leading newspaper s resentment of us cuts

into the effectiveness of a falr and 1mpartial trial.

I beldeve this newspaper reporter 1is present}
here tooay, she summed it up in her court room 1mpressions;
V.. then the announcement of a hung jury, the ' I told you

so' and the discussions. Everyone‘predicted_it; feople

expecting 1t. Everyone is aware of the polariiation of
the community and 1t is for this reason'we are seeking a.
change of venue. We hope to have these included'into the |

record.

were going through the corridors; making bets, discussing 1,
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MR. KIZER: We would like to have an opportunity

- to view them. Insofar as the editorial_referred to by Mr.

Norton, I read from the'second paragraph.

" We know nothing of the innocence or guilt of the
accused and do not here to attempt to infer that the defend-
ant 1s elther innocent or guilty. We are not concerned

with that aspect of the case. Our judicial system will take

care of that. We are concerned with the venue of any future|

trial."

The third paragraph states: " Judge Paul A. Hol-

stein, in response to the motion noted that he had‘previous-

ly observed in passing upon a similar request that this was

a matter for the people of Buena Vista to handle. ‘He obser- |

ved that the offense was alleged to have been committed in

Buena Vista, by a resident of Buena Vista and that the victim
~of the homlcide was likewise a resident of Buena Vista. He

noted the people of Buena Vista were basically falr, intell- |

igent and able to solve thelr own problems. Attorneys for
the Commonwealth when arguing their case to the Jury last
Friday afternoon repeatedly reminded the Jury ‘" that the
case belonged to Buena Vista.

n

Berore the second trial, those representing the

Commonwealth suggested that there could not be found within

the city twenty people who were qualified to render a fair,

Just and proper verdict. More than one hundred people were
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summoned as possible jurors for the second trlal. After .

‘eareful examination by both Court and lawyers,'a panel of
~ twenty qualified jurors‘was found within the first forty-

flve names of those who were on the jury list. The others

were sent home.
" We are sure that each of those persons who were
’aecepted for jury service, were honest and candid with the

Court wheh they advised thethdge that they could and_would

render a fair and 1mpartial verdict according to the law and

evidence. _

" It seems to us to now suggest that there cannot
be.found within this city another group of twenty people who
would be uﬁable to hear the evlidence and render a féir, Just
and iﬁpartia; verdict, free from any breJudice for either
side 1s nonsence. |

"AThe_fact that each of the two previous triéls
of this‘case ha#e terminated in a hung’Jury does not mean
that the people of this cityAéénnot_and wili nqt maké}a
correct decision if there is aﬁbther trial. _

" Yhat we have here are wifhesses whoiteStified
differently,yet with apparent sincerity'and theljury had to
apply this testimony to complicated legalkdiregtions.of the
Court. They they‘were unable to,uﬁanimously do. But this
does ﬁot mean the Jjury did not act in good faith. Ve |
believe they did."” | |
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‘the people of Buena Vista should solve #heif'own problems,

' and'Casgs. All of what-we have stated suggests there'wi11

"We agree with both the Judge and attorneys,'that_

be a third trial. We do nobt know the law or the limitations
of trials. We have never heard of trying one pefsoﬁ for the
same offense three times. We have heard of and in fact have|
read of cases where the defendant has been tried twice and
both jurieé weré uhable éo agree. There must be somé fﬁlerr
law that ends-the trial for~an alleged offense. If the
attorneys ask for a third trial and the Judge saild he would
make a decision iater on the request, we supposé a mén-can‘
be'tried more than twice for the same offense. B
"There ls one other part of thié_case that needs to|
be mentioned and that 1is the cost to the cif& of state,.we‘
are not surevwhich,letc. o
"To mo#e a third trilal, if there 1s to be one,

outside of Buena Vista is to tell all of our people that
they are unable to.give a faif trial on this or ény ruﬁure"
tria;s. It would be an insult to the honesty of 6ur people.lt

 The mere fact there have been two mistrials means
that,they have been conscientious people who did have a
complicated case, the instructlions were nﬁmerous, and they
were unable to reach a verdict in the first case after a,'
very long deliberation which shows their sincerity and‘hones%y.

and purpose with which the Jury approached their fuﬁction.
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They had to weigh something in excess of two days of testi»

'mony and make a judgment in accordance with the law and

 the 1nstructions of the’'court. To me, that_says.that_we

have in Buena Vista people who will maké a conscicntious
and sincere effort to correctly determine the guilt or
innocehce of an accused. The fact that they ‘hung would
seem to emphacize that some were of one bellef and some
of the’other. There is novreaéoﬁ to believe that at-
another trial the same result wili attain. It may,'becaucé
we are deallng with a complicated legal situation.

The seecond hung Jurors say to me loud and clear

that yOu have and can obtain a fair and impartial Jury who

will make a bona flde effort to apply the law as the Court

- gives it to them to the facts and evidence as they hear

it from the stand. Mr. Robey says if they do that, the
Commonwealth, in hls opinion, can recelve a falr énd imparti
trial. Tt seems to me, ceftainiy based on this editorial
and based on Mr. Rcbey's opinion, based on this Court's

observations according to the editorial,Athat this 1s a

‘Buena Vista matter to be handled by Buena Vista people and
solved by Buena Vista people._ |

We submit that whlle the cases do hold that the

constitutional provision which guarantees to every person

charged with a criminal offense the right to be tried where

the offence occurred, may vary by Statute, it 1s a serious

g
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‘This 'situation, in the two trlals, suggests nothing except

“should be no change.

matter to remove from that venue a case to aﬁother. You are
touching upon constitutional questions.' I am aware.of the
decision in the Poindexter case. If these Jurors had gone .
out and in ten or thirty'minutes returned and said they

were hung it would have been an entirely-different situation

Jurors trying to honestly and conscientiously perform the

function the Cqurt assigned to them and I submit to you thereg

This editorial would seem to me to epitomize the
impbrtance Qf the case remaining here. I have not seen the
other documents. |

MR. SISLER: We would like to have,these dbcumenfs

in the record.

g

MR. NORTON: I presume from the eloquent and lengthj
statements by Mr. Kizer that they are not going tq'present
any evidence. - | .

MR. NATXIN: That is not an assumption you can make,

MR. NORTON: Mr. Kizer refers to this as something
vety cbmplicatedfl Actually it 1is very'simple. |

Most importantly, I know this Court'haé its finger
upon the pulse of thils situation and I would 1ét it rest
with the Court at this time. .

COURT: According to the laws of'this Cémmonwealth
a Circuit Court Judge may, on the motion of the accused or

the Commonwealth for good cause, order the venue for the
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trial of a criminal case to be changed to some other Circult

Court. The cases hold that the question_of chang<is wilthin

| the sound Judicial discretion of the Trial Judge.

" T would first like to make an‘observationiin,res— _
péqt to fhe eriticism of the editorial from the Buena Vista
News. I was not effected in any way‘~é I don't. think the
newspaﬁer is ﬁhe answer to this. I have here in my ﬁotes
that 1f this Court decldes to change the venue, this will
ﬁot be a reflection on Mr. Page, his repérter or thé Buena

Vista News. T feel the publiclty given the case was accur-

.ately and fairly reported. It was not unusual form for.an

editorial, and coming to the point of visiting attorneys ---
In chanbers I made these observations. This case has béen
tried twice, 6n May 16, 17 and 18 and.again on November-

16, 17 and 18 and each time this Court was compelled to’
declare a mis-trial because the jury was unable to reach

a unanimous verdict. This Court has been advised that the .

costs' for the first trial was $7,394.78 and for the second

trial $4,180.75, exclusive of the court reporter. It is

to be remembered that such costs are imposed on the. Common-

_wealth. Mr. Page, on November 23, properly questioned the -

1imit on the number of trilals. " This is covered by Rule
1:111 and 3A:22, subsection A, which provides that if a

Court over-rules a motion to strike and there is'a hung

’j@ry the moving party may renew its motilon and 1f the Court
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is of the opinion that it erred in denying the motion, the
Court may enter judgment in favor of the moving party.

In thls case, since no motion was mad§ by the
defense to sﬁrike the evlidence, it is my opinion that a
third trial must be ordered.

As you gentlemen know, my retirement was effective
on December 16 and I accepted témpoﬁary recalllto serve
the 25th Judicial Circuit, which continues until February
23. My services are subject to the direction of Judge
Moffett, Chief Judge, and as I advised the fouq,of you
by letter of January 16, Judge Moffett is of th;“apinion
that this case should be tried prior to the termination
of my recall and I have set February 20, 21 and 22 for the~
trial of this case. } |

It 1s also to be remembered that because of the ;
disqualiricatiqn of Mr. Robey, Commonwgalth Attorney
for the. City of Buena Vista, it became neceésary for this.-
Court to appoint an attorney fo prosecute this case and
Mr. Mr. Eric L. Sisler, former Commonwealth Attorngy of
Rockbridge.County, who 1s considered by this-cdurt to be -
wéli,qualified to represent the Commonwealth, wés appointgd
to prosecuté the case. Mr. Fergus Norton is associated 1h_
the prosecution, having been eﬁployed by members of the
family of the deceased. This defendant has been‘capable

represented by two of the most able trial lawyers, Mr. k
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having been committed within this community.

'unanimous‘verdict

Shulér Kizer and Mr. Bernard Natkin and I requested all counsgel

to arrange thelr schedules so that this case can be tried on
February 20, 21 and_22. I also mentioned in that letter that
when this case 1s re-tried, the Indictment charging the_
defeﬁdant with the use of a firearm will be tried simul-
taneously in accordance with 18.2-53.1,

The pfimary issue now to be determined ;s the
Commonwealth's motion fof a ghénge of venue and I have
already stated the authority for the Court to do this ir
the éircumstanceé are such that thg Courﬁ feels such an
Order would be pfoper. 4

' Following the first trial a motion was fiade for
a venire to be called from without Buena Vista, or that the -
case be tried in another area and at that time I made the
observation - Mr, Page is correct when he quotes me - I
made the observation that the determination of the guilt
or innocence of éhe_defendant should be left to the citizené
to Buena Vista at the next trial, both the defendant;and.

the deceased being 16&&1 residents and the alleged murder

This case was again tried, with the anticipation of
a guilty or a not gullty verdict. It was anticipatéd there
would be a unanimous verdict, but after three days and two

nights of trilal the jury was again unable to’reach a

W
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Jﬁdéé Moffett and I have discussed this case, all
of the problems and finally we discussed the matter of the
change of vénﬁe and he 1s of the opinion, and I‘concur, that
the Commonwealth's motion for a change of venue should be
granted and the case be tried in the Circult Court of
Rockbridge County with a venire from Rockbridge County.

This is not a reflection on the integrity of the
citlizens of Buena Vista but rather relieves friends,
assoclates and families of the responsibility of deciding.
whether the killing of Vernon Staton was Justifiable or
without Justification. Both’the derendaﬁtland the deceased
were personally known throughout this'community.'AIt 1sv£o'
be remembered that each prospective juror knew about the
case through the neﬁs media or personal observation or other
sources. Everybody knew about the case, thié.is a small
community of GBQO people and everybody heard i1t discussed.
When I questioned the jurors I asked .each of them - what
do you know about this? Have-you formed é fixed opiﬁion

as to guilt or innocence of the accused?. Some of them

'answered'yes, some no. To those who answered yés I said:

" Is your opinion so fixed it cannot be changed by the 1aw |
and the evidence?" and the ﬁajority~of them said no.

You have these people,‘all good people, good -
citizens who hear the evidence and they know sémefhing about

the case - they may have known the Staton man, known him to
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be a fighter} The rules of evidence precluded that in the .
trial but some of them knew he would fight. There wereesom#

~ who knew of Mr. Newcomer's relations with other women.

_Perhaps not all of this was brought out in the evidence,

perhaps it was prohibited,.but some of the Jurors knew 1t
and they subconsciously knew facts and circumstances that
were not.adduced by the evidence because by the rules of

evidence 1t was not permitted to be shown. ‘It 18 bound to

‘have effected somebpdy'or I don't believe twice we would

have had a hung Jury and I am afraid if i1t remains in Buena

- Vista we are goihg to have another and I want this case

disposed of, Judge Moffett wants it disposed of and I knowt
you gentlemen 4o also. I wantea'conclusion; whether gullty.
of 1nnocent. : '

I would llke to put thils into the record --if you
were to bring 1n veniremem of Amherst citizens, I think that
might be a reflection on the eitizens of Buene Vista, or.if
you bring in a venire from Roenoke or Augusta County. Whaﬁ

wer are suggesting 1s to move this into Rockbridge CGunty,.'

‘an adjoining area, and try it there. I don't think that 1s

saying to Buena Vista ' we challenge your 1ntegr1ty ., I
don't believe so. I.feellthat and Judge Moftett feels that
and I am going to rule that the motion of the Commonwealth

for a change of venue should be granted and the cese-be o

tried oanebruary 20, 21 and 22 in the Circult Court of
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Rockbridge County and the Cleﬁk of this Court will remove
all necessary ﬁaperé to the Clerk's Office of the Circuit
Court of Rockbridge County. |

MR. '‘KIZER: Defendant by counsel ﬁespéctfuliy ex-
cép#s to the ruling of the Court. we were preparea“to '
offer an Affidavit to sustain the position we have taken
but ~== : | | | . . | . .

COURT: ; was.uhayare you wished to preéent any
evidence. I will withdraw my decision and give you an
opportunity to present that.

" MR. KIZER: We would like to note our exception
on a further.ground. The Court made reference in its odb-
sefvations that this Court i1s functioning under Judge
Morfetﬁ and that Judge Moffett had at some unstéted tinme,
obviously before today, come ﬁo'the conclusion that the
venue should be changed. So far as I know Judge Moffett
has heard no evidehce, but this Court stated that Judge
Moffetﬁ was of the opinion thét the venue shoqld be
changed.. o |

COURT: He did not rule so, but he was of that

"opinion after we discussed the.case.

MR. KIZER:; I took it that was the basis on which
this Court was entering this Order. '
COURT: You are wrong.

‘MR. KIZER: I gathered from what the Court said

[
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that the decision to change the venue was made some time
prior to today in discussions between this COurt and Judge
Moffett.

COURT: Judge Moffett does not control this case.
I accepted temporary recall to perform services in the
25th Judicial Circuit and under the Rules of the Supreme
COurt there 1is a Chlef Judge who assigns cases or decidea

what cases should be tried..

MR. KIZER: I do not in any way quarrel with thet
sir. ' | |

COURT: I will be glad to have you talk to Judge
Moffett. |

MR. KIZER: No sir, I do not desire to do that. I

understood this Court to say that at an unspecified time
Judge Moffett indicated, or said he thought 1t proper to
change the venue, and that you, as Presiding Judge and
Judge Moffett had discussed this, and that Judge Moffett,v
wanted it tried before Your Honor's designation_expirea.
.COURT: Is there anything impropee‘in that?

MR. KIZER: No sir, but you also stated that he
thought the venue should be changed.

COURT: After some discussion, he agreed to that.

MR. KIZER- My position is, Your Honor, that 1t
would have been impossible for Judge Moffett to have heard

any evidence to have ‘justified a change of venue.

b
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COURT: I think what we are both disturbed about 1s
two hung Jjuries, substantial expensé to the Commonwealth
and'that which willl be incurred again and if that should res
ult in a hung jury. If defense counsel had moved to strike
the evidence then you would have something to hghd your
hat on. If you want to be critical I will be pleased't§ :
offer my comments. o ‘ |

MR. KIZER: I am only trying to'perform ny —-—-

COURT: You are being critical of Judge Moffett
and of me. I have a duty that I would like to assign to
some one else but I feei it'is ny responéibility to preéide
at the third trial. If you gentlemen will move to have my

successor in offide preside, I will be most happy td relin~

quish this responsibility.

MR. KIZER: I appreclate the position the Court is
in and I have a duty %o perform which I am now trying to do
to fhe best of my ability, even though 1t may involve the
action of this Court of Judge Moffett, for both of whom I
have the highest respect and regérd, but I.do think it waﬁ
error aﬁdvI believe this Court upon féflection will believé
1t'was efror, thét Judgé Moffett should have made a ruling
on the change of venue before the motion was scheduled to
be heard and because of that; and further, becausg the cﬁurt
seems to put great emphasis upon the cost of the trialé, we

take exception to the fact that the Court gives great weight

¥
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to the cost, justice should not have a price tag. I.would'
like now to introduce an Arfidavit'that would'have tended
to éustain our position with reference to the fact that both}
the Commonwealth and the defendant couldlreéeive.a :air and
1mpaptial trial and we would like to note our exception to
the Court's ruling for ‘the reasons stated. | |

. COURT: I would like to state in the record that 1
personally consulted with Judg; Moffett as Chief Judge.
He was fully aware of this case and what had happened. \If
questioned Judge Moffett and his opinion was that under. o
those circumstances a éhangé of venue woﬁld be proper. Not‘
Staunton or Augusta but to move it to Rockbridge County and
at that time I asked 1f I could quote him. If you would
like tb hear from JudgeAMorfetf —— , | ‘ |

- MR. KIZER: -No sir, I don't question what the Court

said but it would seenm to me to necessarily follow that we
haée gone thﬁough an exercise this morning wheré the ruling '

was pre-determined. Judge Moffett ~- I do not mean to be

‘disrespectful -- but apparantly the two of you ‘came to the ‘

conclusion some time prior to this morning that the.venue.
should be changed. I think we have gone through a futile
exercise today because the ruling was made at some time in
thé past and at a time unknown to me and at a tige'when the
Court heard no evidence on whether or not the motion shot2ld

be granted.
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‘those people afe.married. I see a Mr. Wheeler on Qne side

~ pation, nothing to indicate anything about them. I suggest

COURT: Did you know this motlon was gping to be
argued this morning? : '
| MR. KIZER: Yes sir. | o
COURT: You said you did not have én‘opportunity
to put on evidence. | |
MR. KIZER: The Court ruled before ---
- COURT: 'I told you‘I would rescind my decision and
glve you an opportunity to put on evidence.-

MR. KIZER: We want to get this Affidavit. in.

COURT: Mr. Sisler, Mr. Norton, have you read'thisﬁ

'MR. NORTON: Your Honor, we have no 1idea wﬁo thesé
people are. There 18 no opportunity to cross examlne them

as to how many people they discussed it with. We have no

objection to it being admitted for whateverlit might 1nd1céte

to the Court.
- MR. SISLER: I Just looked at it briefly, but I
think it was done today and I think there are perhaps ten

or twelve names on it, and it looks like three or six of

and Mrs. Wheeler on the other, it looks like possibly they

are husband and wife. It does not recite their age, occu-

that the Affidavit is worthless and lends nothing that the
Court could base an opinion on. Certainly the defendant

had enough time and I am sure if there were evidence to

39
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and Mr. Natkin feel I should disqualify myself I would be

-thls case.

oppose the motion we would have heard from'gome witneéseé
and today.we-have not seen or héard from anybbdy. ;

| One brief comment about MR. Kizer's comments with
respect to this Court considerating the motion prior to
today. It is ridiculous for any attorney to-say you should
not consider a pending motion until the very day of the
hearing._ A1l motions such as this are considered not only
on the déy of the motion, but»ﬁrior thereto. Mr. Kizer
would suggest that the Courﬁlshould think nothing about
these things until the actual hearing and I suggest that
would be-injustiée for the'Court not to consider the‘evi-
dence in the file, not to think about a motion until they
walk into the court room. I don't thiﬁk.Mb. Kizer meant
to.suggest ﬁhat.

COURT: I have frankly admitted I have discussed

this with Judge Moffett not once but several times. This
has been a most difficult case and I have diécussed it with

Judge Moffett. I saw nothing wrong in that. If Mr. Kizer
most happy to do that, and have my successor préside in

On this Affidavit, you gentlemen have a right to -
call these people and determiné who they are.
MR. NORTON: We have no desire to do so, Your Honor.

COURT: I will say very frankly that I did not
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‘ to be heard.

‘We have a duty, I am sure the Court understands that, and

~our present thinging‘is we respectfully say to you we be-

Anfluenced by his decision that there should be a change

of venue. Was I wrong in that?

decide on a change of venue until this morning. There was

sdme very serious question in my mind whether I would grant |

things I thought I should consider and I ruled as I thought
proper. Thls has not all been pre-determined although I
knew how Judge Moffett felt. Would you gentlemeq like an
opportunity.to talk to Judge Moffett? .
AMR. KIZER: No sir.
}. COURT: If you are‘going7to make. this an assignment
of error, I think in falrness to Judge Morfett he is entitle

MR. KIZER: We are not questioning that but neithe

do we walve the right to make it an assignment of error.

lieve it is error, and serious error.
- COURT: I understood yod to say in your grounds for

exception, one was that Judge‘Mofrgtt ruled and that I was

MR. KIZER: My interpretation or the Court's remarks

was that Judge Moffett wanted a change of venue.

 COURT: And that I was acting by his direction?
MR. KIZER: Yes sir.

- COURT: ‘No. Mr. Natkin, would you like to be heard

 the motion. I have listened carefully to yéur arguments and}

>
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MR. NATKIN: No sir.

| COURT: I heard you say something to M. Kizer.

MR. NATKIN: I told him I thoughb the Court said
?ou concurved in that opinion, I did not want Mr. Kizer
to misquote the record. | _

MR. NORTON: I don't believe there are any other
matters before the Court other than for the COurt to now
make a determination. '

COURT: Mp. Natkin, Mr. Kiner, do you gentlemen.
wish to put'on'any evidence?

. MR. NATKIN: The Affidavit 1s our evidence.

COURT: Then I will restate my;decision that there

w1ll be a change of venue in this case.

‘ MR. KIZER: Ve do not wish to waive, by remaining
sllent, our exception to the Court's ruling and if the
Court would consider our objection and exception to.the

Court's ‘rullng that there would be a change of venue for -

.the reasons I stated a few moments ago relterated at this .

.time after the Court now rules there will be s change of

venue,

COURT' The reason I withdrew or rescinded my

first ruling was when you reminded me you had not had an

opportunity to put on evidence. ,So I withdrew my ruling to |

give you that opportunity. I just now induired whether you
had put on all or,your evidence and Mr. Natkin said yes,
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and ittﬁas suggested I restate my ruling, whiech I did.

‘MR, KIZER: I am talking about something technical.

We do not w;sh to walve our objection and exceptiqn~to the
Court's ruling. I stated at some length the defendant's
obJection to the Court's ruling. I'would'like for the -
Court to consider those objections as previously stated
as objections to,the.ruling'the Court has Just made.
COURT: The record will take care of that.
MR. KIZER: 'I just want to make sure the Court
will accept those reasons. |
"COURT: I am not sure what position this has put
Judge Moffett in. I am not going to put_Judge Moffett on
the spot without the chance to be heard. Your grounds for -
exception was that Judge Moffett did something to 1nf1uence
me in that decision? | ’
~ MR. KIZER: Yes sir.
COURT: 'That is not true.

MR. KIZER: Basically it was as I gathered from

what this COurt said, that in the discussion with Judge :
| Moffett, Judge Moffett wanted this done and you concurred.

COURT‘ The setting of,the trial dates.
MR. KIZER: I thought you said on the change of

venue.

’_COURT: I 414 say he wanted the éase tried prior tol

the termination of my recall to temporary duty.
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MR. KIZER: May the record show our exception.

_COUR‘I’ :

This case from the very outset has certainly

- had peculilar problems, and they continue.
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‘that\padly.

Yes, there 1s a homicide, and all a honficide
means 1s th t one person took the life of anothér. But
there 1s justifiable homicide and there is sfcusable homi-
cide and it will ke described by His Honer. The law of
selfldefense will be\described for you by the Court and it
is the sincere contentidq of the defense in this case that
this was a Justifiable homig¢ide and that Mr, Newcomer should
be found not guilty and it be your pleasure, your duty,
upon hegring all of the %@eﬁce nd applying that evidence
to the law to say, yeg, he‘rired the\gun but there are times
when a human bein as the'fight to t another life and
vbe found no; guilty properly&énd Justifiab by a Jﬁry of
his peers.

Thank you.

RANDOLPH CAMDEN 4
a ﬁitness'called by and on behalf of the Commonwealth, being

duly sworn, testified as follows:

CAMDEN - DIRECT

By Mr,

Q _your and address.
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Q From there, tell us what happened.

A There was a knock at the door and

Vernon was there, and he asked for Billy to come outside.

Q When you say Billy, are you referring

to the gentleman seated at my far left?
A Yes.

That's Billy Newcomer?

Yes.

Q
A .
Q So Vernon asked that he come outside?
A Yes.

Q

Then what happened?
A Billy told him to come in, that he was

not coming out, and when he walked in he swung at Billy,

and Billy fell on the floor and when. he hit the floor he
kicked at Billy. Billy ran to the kitchen and we all left.
Whén I went outside Billy was laying at the door, facing it,
and Vernon told Ham he was sorry and he told Billy to be out
of town by Monday. Then Vernon started to the car - |

Q When you say Vernon had already apolo-
giéed to Ham Henson and then started where?

A . 'He was going toward the car.

Q. Towards his car? For Vernon Staton |
to have left‘tbe house of Hém‘Henson, what did he have to

do?

A You have to go through a fence.
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-out and started shooting. Vernon was behind the tree and

.trying to dodge the pistol.

Q Through a gate in the fence?

A Yes.

Q Had he gotten through the gate?

A Not as I recall,

Q Then what happened?

A Billy went back ih the house and came

Billy was in front of the tree.

‘Q Had Vernon gotten outside the gate?
A Not as I recall.
Q Did he ever get beyond the tree?

A At that time when the shooting was he

was at the tree.

Q Is that tree in or outiide the fence?
A It's inside, ,
Q When ‘the first shot was fired, where.

was Mr. Newcomer in relatioﬁéhip to the tree?

A He was in front of the tree.
Q And where was Vernon Staton?.
A He was beside and behind it. He was

Q When you say he was trying to dodge,
describe what Mr. Staton was'trying to do. ‘

A He was going back beside the tree,
trying to keep from getting hit, I reckon. ‘
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Q How big is this tree?
A " About like this (motioning with hands).
Q Mr. Newcomer, was he trying to see

around the tree, or what was he doing?

A He was standing in one spot, shooting.
Q What was Vernon Staton doing?

A He was ﬁtay;hg back gt the tree.

Q Was the tree between Vernon Staton

and Mr. Newcomer?

>

Yes.

What happened then?

There was several shots fired.

How many shots wgre fired at fhe tree?
I don't know, |

Was it more than one shot?

Yes.

Were shots fired some place else?

Yes, he started across the road and --

Who started across the road?

> O > OH P OL P> O PP O

Vernon did. And then another shot was
fired.

Q When Vernon started across the streét,
did he face his vehicle and-keep'his back to the‘house?

A " Yes.

Q And his back was to Mr, Newcomer?
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| position?

Q .

Yes.

Was he shot while he was in that

MR. KIZER: Your Honor, this is direct

examination and -

Describe the position of Mr. Newcomer

and Vernon Staton while Staton was crossing the street.

A

OH r O > D

A

Vernon was crossing the street and

-anothef shot was fired and then he fell.

Where did he fall?
In the middle of the road.
Were there any other shots fired?

Yes.

Describe how the next shot was fired,

the position of Mr. Statonland the position of Mr. Newcomer,

Vernon was laying face up, and Billy

walked up to him and shot him.

.
i

up.

Where were you at this time?

- At the tree, trying to get Terrance

¥

Notvéi the same tree?

- No.

How far were you from Mr, Newcomer
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"when the first shot was fired?
A '- I would say 20 to 25 yards.

CAMDEN «~ CROSS

By Mr, ;SQr
Where do you live?
A Glasgow.

Q - - How did you happen go to Ham Hen=
son's house that night? |
rode up with errance Grey.
For what purpose Qid you golthoro?
To play cafds, '
Were yo{ in the habit of doing that?
Yes,” » played there a lot of times.
se vehicle did you go in?

n Terrance Grey's van.

D P O > D B D P

You were drinkin retty heavy,
weren't ybu?‘ | |
A i Not heavy, I drank # cqQuple,
Terrance drank so much h got sieck
and went 4ut in the yard, didn't he?
He was drinking.
Q - Did you drink every time he did

. SRENANDOAH REPORTING SERVICE ’,_, Y
L : *' N &

P. O. BOX 181
GREENVILLE, VIRGINIA 24440




16
17
18

19

20

21
22

23

24

25

109

shows a larger view of the frent of
the house and the tree Staton was
standing behind and Mp< Newcomer was c
on the other side of the tree in rela-
ion to the house. This photograph 1s.
not \offered for the fact that there waﬁ
snow op<the ground in July, it is not
offered for the fact that there were
eaves on the ees. It is merely
offered in conjunction with Common-
wealth's Exhibit 3 to > ve the jury
a complete bicturé,of the front of the

house and the tree.

LEWIS E. PLAUGHER

a witness:called by and on behalf of the Commonwealth, being |

duly sworn, testified as follows:
PLAUGHER - DIRECT

By Mr, Sisler.

D

‘State your name and address.

A Lewis E, Plaugher, Investigator for the
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- 1976 and had been for some time?

Buena Vista Police Department.

Q What is your occupation?

A Investigator for the Bugpna Vista Policé
Department. |

Q Tell thé Court and jury how long you

have been with the Buena Vista Police Department,

A ~ Seven and a half years,

Q Is that as of today?

‘A Probably a little over that now,

Q I take it you were employed on July 24

A Yes.
Q What is your chief job?
A Primarily I patrol with the rest of

the force, plus I work investigations.
| Q Did you on July 24, 1976 have cause -
to investirate this homicide? |
A Yes sir,

| Q Tell the Court and the jury when you
first became aware of this and what you did.
On JulyAZH around 7:25 a.m.
Where were you ét that time?
I was.working.

'You were on duty?

» 20 » o »

Yes sir, I was on duty, patroling.
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1 Q. . Tell us what you did that morning.
2 . A. ‘ . I received a dispatch there had been

3 a'shoot;ng in front 6f the Chittum house at 16th and Chest-

4 nut.
5 ’ Q. Is that close to the Ham Henson house?
6 ' A. It's next door. I proceeded to ans-

7 wer the call and I turned off 17th Street onto Chestnut

8 Avenue and I noticed a man lying in the street in front of
‘9 Ham ﬁenson's hoﬁse and another man standing about half way
10 between Henson's house and Chittuﬁ's house, standing by the
11 curb. I pulled down--first I radioed for them to send

- 12 the First-Aid and then I pulled into the curb, and as I

13 pulled in Billy Newcomer walked over to me with a gun, .

14 holstered, and handed me the gun and said, ."I shot Vernon."

‘15 C Prior to this time did you know Billy
16

17 . sir.
18 Q he know you?
19 A. sir. .
20 Q. ed over to yoq?
21 A.
22 | ' Q. And handed you a p 0l?
23 A Yes sir. ‘
24 Q. | All right, go'ahead.
A At this moment I had started
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Q- . w much time-hiad elapsed at this

-

time? . _— ‘
| ///A//,/////’;wenty-five or 30 minutes between the

T got the call and the time I got to the hospik

Q Tell the jury what happened at Stone-
wall Jackson Hospital.
A I got to the hospital and I went to

~ the emergency room to see Mr, Newcomer and he was off the

emergency room in a small room back of it, and I went in

there and he had some type of hospital gown on, His face
had been wiped and I‘talked:to him some more about what
happened at the scene.

X 0 Tell the jury about that conversatioh,
whattﬁe~told yous B

A I asked him what happened and he said

- he went over to Ham Henson's about 5:30 in the morﬁing‘to~

play dards, and that he had been there an hour or so when

somebody -knocked at the door, He: sd1d the door opened and

.Vernon Staton was there and he told Billy he wanted to see

him outside, and Billy said if he wanted to see him to come
in, that he.was not coming out. Mr, Newcomer said Vernon
made a couple of steps in and took a swing and he ducked

and slipped on the floor, and Vernon kicked him in the face.

‘He sald he got up and they struggled into the kitchen and

back through the front room to the hall.
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He said at that point he fell on the floor, and

' Staton. stepped over him and told him to be out of town by
Monday, -He said he laid there a minute or so until he re-

" gained his senses and --

. o} Did he use those words, "regained his
s enses"? |
| A 'Yes sir, he said when he regained his
senses he got the ﬁistol off the table and went outside and
Staton was gimost.across the street.. He said when Vernon
realized he had a gun he turned and started back and started
aologizing, but he told him, "This is 1t".
' He said he started shooting and Vernon was try-

ing to hide behind the tree, but the tree was not big enough

I asked him how many times he shot and he said that he &' o

thought it was five or six.

Q How long did it take Mr. Newcomer
this ' e to rélate what had happened, approximatel
We talked for about half _&n hour,

0 - Did you take notes ring‘this conver-
sation? | |

A ‘Yes, did.,

Q On wiat d ou take them?

A On a yellow leg pad. .

Q You reduced what he id to writing on
that pad?
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‘Just the two of yo

A Just the two of us,

conversation ydu may have had on the way back from the

:bond?

Q Please relate to the jury whatever

hospital to Buena Vista.,

‘ A On the way back Mr. Newcomer asked me
if I knew what his bond would be, and I said I had no idea,
that the magistrate would set that., I told him I had to
process him before he could be bonded and while I was doing
that we would find out what the bond would be.

| Q Did he raise that inquiry about the

A Yes sir. I told him, "Billy; I sure
wish this had}not happened, did you reaily mean to kill
Vernon?"  And he said, "That's the reason I shot him,"

Q During this conversation how would you

describe his demeanor?

A He was calm, he appeared normel to me.

Q - Was he able to>cafry on a rationa
conversasion?

A : " Yes sir,

Q d he make complaint to you at
that time that he did not re 1 what had happened?

A o sir, ‘

Q I assume it did not e you very long
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riotes on a“yellow pad.

A That's right. )

0 you t that to the police de-
_partment with you on the date question?

A -~ Yes sir,

And using those yell notes you re-

.produce hem onto this white paper?

A Yes.

Q I would 1like to hand you this paper
and ask you if you can look at it and identify 1it?

A Yes sir, I wrote this.
Q0 What is that? }
A | This 1s the statement that was writtén

from'my notes on the yellow paper,

When was it reduced to writing?
July 24,

The day of the homicide?

Yes sir,

2 = O > O

So these white sheet notes were taken
f rom the yellow pad notes?

A | "Yes sir.,

MR, SISLER: The Commonwealth would

0 this _inevidence as Exhibit --
+ KIZER: object ¢to it, Your
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Honor.
Q - Are these in your 6wn handwriting?
A s sir,

M SISLER™_ Then we would offer this
as Commonwealthlg Exhibit 13,

COURT: It will be avgepted into evi-
dence and identifiled as » onwealth'ﬁ

Exhibit 13,

4

Q Would you read those notes, please.
A "7-24=-76, T:30 a.m, SubJect? Vernon
Statbn. Age: 36. Birth date: 2-19-40. Address: 29th Stre#t
Buena Vista, Virignla. ‘,
' William P, Newcomer., Age: 36 -Birthdate 3-29-
4o, Address:' 1842 Walnut Avenue, Buena Vista, Virginia.
Statement of Facts: On Saturday, July 24, 1976

T

at approxiﬁately 7:30 a.m., received a call to check on shoots4--
iné in front of Jeanette Chittum's house on 16th and Chest-
nut Avenue., When we arrived at the scene I saw Vernon Statoy
laying 1ﬁ the street iﬁ front of Ham Henson's house; Willianp
Newcomer was standing by thé curb with a pistol ;n his hand. '
The pistol was in the hclster. At thig_time Mr.‘Newcomer hadq

seen the police car. He walked over to me-and handed me the
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Mr. Newcomer if he wished to:say anything. He stated that

"play some cards, He stated that he had been playing an hour

.in the front room. Vernon Staton kicked Mr. Newcomer in the

pistol. I told Mr. Newcomer not to say anything until I
had advised him of his rights. At this time I advised Mr:.-

Newcomer of his rights under the Miranda warning. I asked

he had shot Vernon Staton. Mr, Newcomer stated that he had

come down to Ham Henson's house around 5:30 or 6:00 a.m. to

or: .soy when somebody knocked at the door. When the door was
opened he sald that he saw Vernon Staton. He stated that
Vernon asked him to‘come outside but he told Vernon if he
wanted to talk to him to come in and talk.. He said that
Vernon stepped in about two steps and tbok a swing at him

and that he ducked and Vernon missed. This led to a fight

face. This resulted in Mr. Newcomer bleeding from the nose
and left side of .face swelling. After the fight Staton
stepped over Bill Newcomer and told him to be out of town by
Monday. Bill stated that he regained his senses after a
hinute.or so. He got up and got the pistol off a table in thp
rroht‘room’where they were playing cards. He went back to
the front door. By this time Vernon had gotten across the
street. Mr Newcdmer stated that when Vernon saw:® that he
had a gun he started to apolégize but, "I told him this was
it." He said, "I started shooting and Vernon tri?d to hide

behind - the tree, but the tree was not big enough.
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Mr. Staton was hit six times by the bullets."

, Q That is the statement that you reduced
to writing from the yellow sheets you made in talking to

Mr, Newcomer?

A Yes sir.

0 There w?s some question aboﬁt a sub-
seqiient that you reduced to the first person?

A Yes sir.

Q Mr., Robey, I believe you saxd, the
Commonwealths Attorney, asked you to take your /notes and
reduce them to the first person writing of the defendant's
stagement? |

A Yes sir.

d you do that?

A Yes\sir.

MR./SISLER: Your Honor, we would
ffer this statement into evidence
as CommonwealtNs Exhibit 14,
" MR. KIZER: We ob}ect to this, He
has the original,
COURT: Objection sustalped.

Q I will ask you to look at this and
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DAVID W, OXLEY
a witness called by and on behalf of the Commonwealth, being
duly sworn, testified as follows:

OXLEY - DIRECT

By Mr., Sisler

Q Please state your full name for the
record,

A David W, Oxley.

Q What is your occupation?

A I am a forensic pathologist ahd I
an Debuty Chief Medical Examiner for Western Virginia.

Q Please give us briefly your education-
al b#ckground.

A I am a 1965 graduate of George Wash-
ington University School of Medicine with‘an A.B. in path-
ology, clinicalianatomy and forensic science. I am a member
of fhé Amerciah Association of Forensic Scientists and the
Medical Association of Virginia.

Q | For how long have you served with the
Medical Examiner's office? |

| - A Since July of 1972, |
o] Did you have occasion in July of 1976
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to perform, as ﬁart of your duty, an autopsy on the body of

Vernon Staton?

A Yes, I did.

Q Do you have a copy of youf report
there? |

A Yes, I do.

Q Please summarize your findings for the|
Jury.

A The autopsy was performed on the 2Uth

of July 1976, The body was that of a well developed, well
nourished white‘male, length 71 inches, weight 190 - 195 .
pounds. The body was clothed in a red short sleeved shirt
labeled Mohawk. On the right sleeve there was an emblem
identifying the wearer as an official umpire of the United
Statés Slow Pitch Softball Team Assoclation. There was a
bullet hole in the upper neck band of the garment, postérior—
ally. This bullet holeghsiwed no powder residue on the fabric|.
There was a large, irregular, oblique bullet track in the
left lateral collar and neck band portion of the shirt. This
hole showed no powder residue, There was a bullet hole in
the left mid-chest_portion of the garment. This bullet hole
showed extensf%e‘sbot and:particulate powder residue. There
was a bullet hole in the right upper back portion of the gar-
ment. There 1s no powder residue present around this hole,

There was a bullet hole through the bottom of the emblem on
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the right sleeve, however there was no corresponding wound
‘in the upper right arm. This hole passed obIiquely through
the sleeve and exited the sleeve on the margin bﬂ'the emblen,
‘posteriorally. A deformed bullet fragment was found to

‘be entangled in the material of the shirt.
The body was also clothed in black whipcord

trousers with a black leather belt. Attached to the béilt
was & black cloth pouch which contained an umpires ball and
mtrike counter and a small yellow whisk broom,

The body was also clothed in black stretch socks
-and black leather ripple soled athletic shoes.

The body was examined and there was found to

be seven gun shot wounds present on the body, which I have

numﬁered-l through 7 for purposes of description.

| P Wound No, 1 was located on the lateral aspec
of theleft cheek. The wouhd was oblique, oriented rward
and toward“the right and measured 3/8 by 1/4 ingh, There
was particu;ate owder stippling over the n of the left
cheek, left upper and lower eyelids, left chin over an
aréa of about three-fourths inches. The range of fire of
this shot was'probably‘betwe ne and two feet. The wound
path'was'slightly.downw d, forward\and toward the right,
causing extensive f cturing‘of the left.\upper jaw and teeth,

and the bullet-exited from the mouth, causinp\contusion of

the left per lip. This bullet was not -recovere
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a witness called by and on behalf of the Commonwealth, being

duly sworny testified as follows:

By Mr. Norton

Q
. A
Avenue, Buena Vista.

0

are you also a member of the volunteer rescue squad?

A

with the Buena Vista Rescue Squad.

Q

t0 answer a rescue call?

WILLIAM E. FERRIS

FERRIS <~ DIRECT

State your name and address please

William E, Ferris, 1736 Chestnut
In addition to your gainful employment |
Yes sir, I am the training officer

On July 24, 1976, did you have occasiof

A Yes sir,
| Q What time was that?

A Soﬁething after 7:60, I am sure,

Q Do you mean in the y morning hours?

A g sir.
_ | Q Pursu . to that call, where did you
go? |

A I left home that morning, I went from
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my | e call, I didn't go to the squad

Q When you went to the call, do you re-
call the street number? |
A It was between 16th and 17th Streets

on Chestnut Avenue.

Q : *When-you arrived there, please des-
crikve what you observed.
A I saw a police car sitting the
and I think there was another:car sitting in front of the
home, and I saw Officers Plaugher and Lawhorn and I think
-=- and there was a person laying in the streef.
Q Did you examine thag person who was
lying in the street
A did not ex ne'him. When I arrived|
Officer Plaugher met me, d when 1 started toward this
person,'I bent over him and Rlgdgher stated that he didn't.
believe there was much I coudd ¥o for that person; or words
to that effgct, but he sa¥d he would like for me to take a
look at this other pergon.
o ‘ Q ' Thqn did you go over to this other
person? |
I stood up and looked ®around and I
believe th' person was with Officer Lawhorn at the time;
and I stgrted toward.this person and they started toward me,

Q Is this person in the court ro now? .

SHENANDOAH REPORTING SERVICE ' . ﬁf
L

.- v NN
AR AN

C P. O. BOX 161
GREENVILLE, VIRGINIA 24440



10
11
_12
13
14
15
16
17
18
19
20
21
22
23
24

25

170

A Yes, he 1s,

0 Is that Mr. Newcomer, the defendant? -

A Yes,

0 Did you help wipe- some blood off his
.face?

A | , I didno recognize the person at

to him, dnd he spoke to me, and we went to the polii car

J [

first, I haVeito say that. |
Q. e to the swelling on his eye?

A Yes, one side of™is face.

Q Did you take this pergson someplace?

A Yes, after I recognized him I spoke

and I checked his face and his mouth and tried to wipe f
ome of‘the{blood. |

0 Had you known the defendant previouslyk
A Yes. |
Q For how long?
A Approximately 15 years;
Q Did you know him on a first name
basis?

A Yes sir,
Q Did you call him by hils first name?
A Yes sir, |
0 Did he call you by your first name?
A Yes sir,
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at first, I put him in the pick up truck that Captain Slough

8ald by you to him and by him to you?

8] So he recognized you?

A Yes sir.

Q Did you transport him to the hospital?
A We didn't take Bill in the ambulance

came in. We put him in the ambulance first but then we took
him out and put the other victim in. We called for another
vehicle and it did not arrive when I thought it should have
so I put him in the vehicle with s and took him to the squad

building and thén transferred'him to a squad vehicle.

0 Did you have any conversation with the|
defendant? |
| A Not at that time.

0 Did he make any cdmplaint gbout phys-

ica; injuries?

A - Not at that time.
‘ Q Did heAdiécuss the shooting with you?
A No. |
Q - Did he have any conversation with you?
A Not at that time, he did on the way tqg

the hospital.

Ea]

On the way to the hospital, what was

A I asked Bill -- I still didn't know
who it was laying in the street and I.asked who was that
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person and he sald it was Vernon Staton and he said:. "I hope

the son of a bitch is dead."

'he gk you &0 do anything in particular for him?
A Yes sir, he was 1n the emergency/éoom
aég;till

1it because 1t seemed -~ he m hate done this ( reaching_into

Q When you arrived at the hoéﬁital dia /

and I think the nurse had looked after Bill, but I w
with him, X was the only one in there with him, a /£e asked
me if I would\take a card and call this person.//zd;old Bill
I was not the oRficer in charge but that I would get Captain
Slough to take care of it, and I did.

Q When you say he gave you gicard, go you
know frbm where he took\this card? |

A Noa\I don't,.,/I wasn't interested in

pocket ).
| Q Did ybu kndw who it was he wanted you
to call? _
A believe he sald would I-call his

lawyer,
FERRIS - CROSS
By Mr, Kizegr

Q You have known Billy Newcomer how\ long9
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A No sir.
Q . As you can report, he was con-

scious at all times

Yes sir.

RONNIE SLOUGH
a witness called by and on behalf of the Commonwealth, belng

duly sworn, testified as follows:

SLOUGH - DIRECT

By Mr. Norton

Q State your name and address please.

A Ronnie Slough, 1225 Forest Avenue,
Buena Vista. |

Q ‘With respect to the Buena Vista Rescue

Squad, deséribe your position and duties.

A At the time of this, or now?
Q ‘ At the time, please.
A . I was Captain of the Squad, in charge

of emergency tranéactions.
That was in July of 1976
Yes.
Q On July 24, at any time during that

day, did you réspond to a rescue call?
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-road, gasping for breath, At the time the squad had not got

‘and Billy said, "It was Vernon Staton, and I hope the son of

3 .
23 ) a bitch is dead."

A Yes gir.

Q Advise us where you went.

A I went to 17th and Chestnut.

0 When you arrived describe what you
observed,

A I went up in the truck, I answered

the call from hy home and Vernon Staton was laying in the

there with the equipment., I went to the pelige car and
callad on the rédié; and told them to hurry. When they got
there they put Vernon_in the ambulance and off they went to
the hospital. Billy Newcomer started to get in the unit and
I told him to wait, that I would take- him in another vehicie.
We put Billy in the truck and took him to the squad building
and put him in another ambulance and took him to the hospi-
tal. |
- Q ‘ .During-the ride from the scene to the

hospital, was there any conversatlon between Mr, Newcomer
and yourself?

| | A - As well as I can remember, very littlﬂ

conversation. Eddie Ferrls asked the question, who was 1it,

Q When you arrived at the emer “room
did'Mr. Ferris give you thing nt to a request from
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“truth, \didn't you?

_ Q
truth when he said,
N

III

MR. KIZER: ObJectiéi;/hé 1s asking

for a conclusion.

d you acce his statement as the

hope\the gbn of a bitch is dead"?

MR, KIZER:\ Your Honor, that asks
tlearly for an\opinion.

COURT: I believe\this witness satd h%
previously had never “known him to tell
a llie. That was challeh ed as con=-
trary to the rules of reputation and
I think your objection is well‘taken,

Mr. Kizer.

a witness called by and on behalf of the Commonwealth, being

duly sworn, testified as follows:

RALPH HARRISON

. By Sisler

HARRISON - DIRECT

S full name.
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Vista?

comer?

A

Q
with Mr. Newcomer?

. 2175 Spruce Avenue,

Ralph Harrison,
Where do you live?

How long have you lived in Buena

All my 1life.
low long have/you known Billy New-

About years.,

Prio¥ to\July 24, 1976, were you frien

A Yes sir.
Q How long had you en friends at that
t ime? | |
A All:-the time,
Q- A number of years?
A Yes. |
Q Did you live close topether?
| A Yes sir,
.Q Were you present at Haj Henson's on

the early morning of July 24, 19767

A
Q

and what was going on and what you did.

A

Yes sir,

Tell the jury what time you got there

I was working the 3:00 to 11:00 shift|
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‘to Ham Henson's as soon as I got off and he was sitting on

pleying cards. I told him I had something I wanted to tell

at James Lee and I got off at 11:00.

Q 11:00 at night?
A Yes sir, Friday night, and I went

the porch in a chair,
| 0 You are referring to Mr. Henson?

A Ham Henson. I sat down and we sat
there talking méybe five or ten minutes and he asked did I
want to play some Tonk and we went in the house and played
e few hands and a car went by -- we had the door open, and
it was Georgé Saunders, I got up and went to the door and
hollered at him., He turned and came back and came in and
started playing cards with us. We played for a while and
Randy Camden and Terrance Grey came to the house and we ali
5tarted_play1ng poker. We played poker for a while, we had
closed and locked the door, and a knock came at the door
later in the night, or early morning, and it was William

Newcomer, and he came in and sat down to my left and started

him and he asked me what it was and I sald I would tell him
later. Hevasked me again what it was and I told him'that Mr,
Staton had been there looking for him, '

Q Do you mean Vernon Staton?

A Yes sir, Before Mr. Newcomer came

to the house & car horn blowed outside and Randy Camden went
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'kﬁlﬁiﬁgRQOﬁhim, and he asked if I had saw Billy Newcomer

~were all playing cards together?

to the door and it was Vernon Staton and he went out and
talked and then he came in and sald that Vernon wanted to

talk to me. I went out and stood near the gate and I was

and I said no, I had worked 3:00 to 11:00 and I had not saw
him, He said, "I saw him with my wife tonight and I am going
to hurt him, I am going to take these two hands when I f£ind
him and hurt him". I told him to go home and forget about

it and ==

Q Do yau know approximately what time
this was?

A It was somewhere around 1:30.

Q And he told you that he had seen
the defendant with his wife that night? -

A Yes sir, I told him to go home énd
forget about it and he said no, that he was going to find
him, He left and I went back in the house and about five
minutes later a car horn blowed again, it sounded 11ke- 
Vernon but ;t-wgnt on by. Latér on, Mr. Newcomer came in =-

Q I think you backed up there. You

- A ~ Yes.
Q Then what?
A We played cards and after I told him

I had something to tell him, Iitold him Mr. Staton was look-

SHENANDOAHN REPORTING SERVICE

P. 0. BOX 161
GREENVILLE, VIRGINIA 24440



10
11
12
» 13
14
15
16
17
18
19
20
21
22
23
24

25

191

else said,

and he was gone about an hour and then he came back. He sat

ing for him,
Randy Camden made the statement -- he was talk-
ing about Vernon and he said --

0 You should not repeat what somebody

COURT: You cannot repeat what some-
one else sald unless it was in the

presence of the defendant.

A Randy said Vernon was a man that if
you bothered him he would hurt you, and Terrance Grey saidv
he didnit carry a .38, but he took and showed us a switch
blade knife. Terrance Grey got sick and.throwed'up in g

bag there in the room., He went ==

Q. You are talking about Terrance Grey?
A Yes.

Q He got drunk =--

A "And he ﬁent broke.

Q He got drunk and ran out of money.
Then what happened? |

A He went outside. Mr. Newcomer left

down on my left, in the same place he had been, and we played|

cards for a while and then the game broke up. When Mr, Hen-
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son quit playing, we started playing Tonk and we played for
$5.00 a hand. We played one hand and a knock came at the
door, Ham Henson came from the kitchen and Randy got up when
he went by and he said, "Billy, Vernon wants:to talk to
>you", and Billy said, "If you want to talk to me, come in",
and Vernon said, "No, you come out", and Billy said, "No,

I am not coming out", Mr. Staton pushed the door back and
came on in the house. I was still at the tablet Mr. News
comer walked around on my right, Mr, Staton pointed his fin-

ger at him and said, "You lied to me",.

0 Vernon Staton said that to William
Newcomer?

A Yes.

Q Then what happened?

A He went between me arid the table and

swung at Mr. Newcomer and he fell on the floor,

Q Did he hit him the first time?
A No. |
Q ' Then what happened?
A They were wrestling around there and

Mr. Newcomer got thrown into the window and 1t broke and he
run toward the kitéhen and Mr, Staton still had hold of him.
when they came back toward the window I saw Mr, Staton hit
him in the eye. He fell next to the window and Mr, Staton
kicked him, '
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Q
A

and went to run and pop had been spilled all over the floor,
and I think he had shower shoes oh and his feet flew out and

he landed in the doorway where I was standing.

Q

Q

were scuffling, holding each other and bouncing around?

Q
what happened?
A

his face hit right at my feet in the doorway. He had his

hands over his head. Vernon stepped over the top of him and.

> D » D >

“Ject.
'COURT: The objection is sustained.

Where did he kick him?

In the chest. Mr., Newcomer jumped

He slipped on Coke and fell down?
Yes,

You saw one blow struck?

Yes.

And you saw him kicked once?

Yes.

And the rest of the time you say they

MR. KIZER: This 1s direct examination
and he 1s putting words in this man's

mouth that he has not used, and I ob-

‘After Mr. Newcomer slipped on the Coke|

His feet flew out and he fell: arnd
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told him to be out of town by Monday and he walked off the
porch, and Mr., Newcomer got up and went into the living room

to a bag that was laying on the night stand. He took a hol-

ster out with a gun in 1t. He took the gun out of the hol-
ster and put it in his hands and —

Q How did he hold 1t?

A Like this (both hands extended in

front of him). And he walked around me and went out the door
and I went out behind him and when I got out on the porch Mr,
Staton was about middle ways of the road and Mr. Newcomer run
off the porch and Mr. Staton looked back and started back
toward the curb. They met near the curb at some trees on the
right side of the gate. Mr. Staton saw‘tbe gun and said,
"Put the gun down, Billy, I am sorry". Billy said, "It's too
late". Mr. Staton jumped behind the tree, Mr. Newcomer had
the gun pointed at him, Mr, Staton was behind the tree moving
laround 1ike this, and when he came around Mr. Newcomer'fireg

the gun and Mr, Staton fell to his knees and throwed his hands

up in the air and staﬁtéd to beg Mr. Newcomer not to shoot
Lny more., o | ,

Q Was he still behind the tree?

A ". He was opposite the tree.

0 Show the Jury how his hands were when
he had them up, beggingNewcomer not to shoot.

‘A Like this (open and up).
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back of the house and I heard him holler.

Q What did Mr. Newcomer do?
A He said, "This 1s it." I took off

running and I heard another shot. I was running fowards the

8} You heard who holler?

A Vernon Staton.

0 What did he say?

A He said, "Oh God, help me, don't shoof
any more."

N Did you hear any more shdts?

A Yes, I jumped down behind the creek

when I heard the shots. After all the shots were fired Nr.
Ccamden came around and sald, "I think he has done killed him"|
and I said, "Oh God, no", and he said, "Yes, I think he 1s
dead; he walked over to him and put the gun down to him and
pulled the trigger". |

Q Then what did you do?

. A ' ‘T walked back to the‘house with CamT
den, and Vernon Staton was laying in the road, face up.
When'I went out the gate I had to walk by Mr. Statan who was
laying in the foad, face up, and there was lead stiéking out

his nose. .
Q9  What did you do at that point?

A I stood there a few minutes and the

police pulled up. Pot Chittum came out first, and Mr, New=-
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comer asked him for a drink of water. Pot went to get the

water; but Mr, Newcomer went in the house, put the gun in

the hojster, came back and the police pulled up and it was

Plaugher and Lawhorn, and Mr. Newcomer handed the gun to the
bfricer. _
0 Did you leave at that time, or what
d1d you do?
A I left.
Q Tell the jury, after you left that

1 the haXlway and I asked did he want an ice pack and he said

mor ﬁg, when was the next time you saw Williém Newcomer/that
day.

| A I went to my house and stayed a few
minutes, and tken I went to Mr, Newcomer's houge and told |
his wife what happened. I went back down pbéwards where it
happened, I heard the\ first aid, and I pelieve they were
going through town, and wélked on owntown and they took:
Mr. Newcomer to Lexington tws_the Hospital and then they proug
him back to'the‘court house apd I went over~there and asked

did he want an ice pack for his eye,

Q 0 you know approximately what time
you saw Mr. Newcomep” at the court house Buena Vista?
A About somewhere before 12:00.

And you had a conversatien with him?

A Yes sir, he was sitting on & bench in

t
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A Yes.

Q Did you see him énym e that day?.
. A think I saw him come out and gey
in his.éar that eVening. ‘

Q You-did not™talk to him?

A No. |

You saw him get back in-his car and

drive soméwhere else?

A Yeé sir.

Q Did you have occasion to talk with

Mr. Newcomer the following day?
A Yes sir, on Sunday afternoon.
Q That would have been the Sunday after

the shooting?

. A Yes sir.
Q- Tell the jury about that conversation.
A He came over to my house and we sat

in the swing on the front porch. We were having a-generél

conversatioh, and 1t was hot, and my wife camé out gnd asked
1f'ﬁe'wanted.some pop and we sald yes. I asked Billy if he |
knew what he had done, that he had killed Vernon, and he:said

|he did, and I said, "You could have shot one of us", and he

said, "No, I looked around and saw everybody but George

Saunders before I started shooting".
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at the drug stor nd he didn't say anyth

7 -
7
No. - /
¢/'/
0 He didn't say/anyfhing to you about
//,

it? ~ _ ,
A //I/fold him T~yas golng to get some ice

about any pre-

scriptior

HARRISON - RE~DIRECT

By Mr, Sisler

0 Let me ask you several more questions,
When Mr. Newcomer fell at your feet, you said he slipped 1ﬁ
some Coke and fell, can you estimate how long_ﬁe stayed in

a prone position, how long 1t was before he got up?

walked'through the hou

A Between five and ten seconds.

0 And}at.that point he got up and went
for his gun?  ‘* | - o

A L " Yes. . .

Q' And_you described that he got it end

was holding it in both hands?
A _ Yes sir,

Q Ho as holding the gun as he

A Like this ( in both-hands, straight
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Q In response to Mr, Kizer's estion
you said at e point in time that Mr. Staton ard Mr. New-
comer, or that he\turned in the road? ‘

A Yes sir,

0 And _you sald Vernon Staton walked

back toward him. What, if ié){&i?g, was he saying?

/ AN

MR, NATKIN: Yo

Honor, we rust com-

plain about the leading of the witness
MR. SISLER: I am not leéading the wit-
ness.

COURT: I am ruling that you are.

Q Tell the jury in what hénﬁer Mr,
Staton walked toward Mr, Newcomer, and what, if énything,
he was éaying.-

A ‘ZWhenMr. Newcomer came off the porch
Mr; Staton turned and looked over his shoulder, he turned
and walked back toward the curb and by the time he 'mot to
thé tfee Mf. Newcomer was out there.

Q And what was Mr. Newcomer doing, and
what was beine said?

A - He had the gun'in his hand and Mr.
Staton saw him and said, "Put that gun down".

] \/hat direction was the gun being point
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ed?

Q

hand you Commonwealth's Exhibit 4,

A

Q

A

0
was fired?

Mr. Newcomer?

> O » O »r» O »

.Was the tree between the deceased and

At his head.

Whose head?

Mr, Staton's,

What did Mr., Staton say?
He said he was sorry. :
Then what did he do? \>
He Jumped behind that little tree.

Is that a photograph of the tree, I

This 1s the tree, right here.

And Mr, Staton jumped behind this treep
Yes,

What was he doing when the first shot

Going around the tree}

A AYéé‘sir.
HARRISON - RE-CROSS
-By Mr. Kizer
Q You recall at some t, in Mr. Nat-
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COMMONWEALTH

COMMONWEALTH

COMMONWEALTH

9 - Gtvenﬁover objection

MR. NATKIN: We object to the giving of 9 be-
cause it does not include the words " apparent
necessity".

10 - Given over obJeétion

MR. NATKIN: We make the same objection as to

instruection 9.

1l - Given as amended

MR. NATKIN: We still believe the law of self-
defense 1s necessity or apparent necessity and
we request that the words after necessity be

"or apparent necessity".

OMMONWEALTH

on mansl ghtér.then 127and 13 would have to be|

- COURT: I would like

12 --
MR. SISLER: Your Honor, on Instructions 12 and|

13, you might want to pass them at e present

ime. We are not tendering any {nstructions o:L
t

manslaughter and if the Co decides to instr

amended to reflect the additional charge of

manslaughter.

r you to state whether
you object to the giving an instruction on
marislaughter.

MR. SISLER: We do, Your Honor. e authoritiep,

I submit, make it clear that a manslaughter
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badly. Two members of the Rescue Squad, they were right
there with him and the man was beaten so horribly -- the
Commonwealth says why didn't you bring in docﬁors. Why .
didn't they? They have behind them the unlimited resources

‘of the Commonwealth of Virginia, they could have subpoenaed

the medical records --

MR. NORTON: Your Honor, that is absolutely
false, that is privileged communicétion between
patient and doctor. The Commonwealth did not
have the right to do that.

COURT: Mr. Natkin, I think the jury should be
told that. The relationship between doctor and
patient is confidential.

MR. NATKIN: We object to the Court's statement
—" . = — A

—— condition of Mr. Newcumer is seen by this cture,

it was des2nibed by him and it was described the people

that saw him an hat is the only eviden before you.

With that evidence, peqple who knew Him not being able to

recognize him, beaten as hade ribed, kicked, under these

circumstances and how it pear to him, he acted as he .

thought he had to a that 1is legél tification.

He fells you he was dazed, he™~don't remember
everythin fter that, he was in a state of shock.. Who

woul t be under that set of clrcumstances. You are“heaten
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COURT: You are not to make“an example
of this defendant. I fhat is the way
you interpret w Mr. Sisler 1is say-

ing, I dire you to disregard that.

MR. SISLER: ~“I do no equest that you make an

example‘of this man request that yo unish him for whaﬁ

he did, bearing-in mind he needs to be punished and that othelrs

need to be-deterred from committing this type as sination

on t streets of our County. Thank you.

N

\

COURT: Members of the jury, before this case

is handed to you I want to make this observation for the

record and my remarks are addressed to you. At the conclusioh

of the evidence you were instructed on the law and then you

heard final arguments by counsel, during which argument counsgl

for the Commonwealth and for the defendant commented on the
failure of the other side to call as witnesses the doctors
who treated the defendant following this incident. ‘ Mr.
Nortoh obJécted to Mr. Natkin's comment that the Commonwealth
could have called the‘doctors. I sustained the objection
and Mr. Natkin, without further argument, objected to the
Court's ruling. This Court now tells you that the doctors,
being avallable to either the Commonwealth or the defendant

and neither side having elected to summons them, that fail-
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ure is not to be considered by this jury in your deliber-

ations and you are directed to disregard the comments by

counsel regarding such failure. Your duty is to fairly

and impartially consider the evidence in thls case. You are

not to go outside the evidence, but consider only such evi-

dence adduced from the stand and the law applicable to this

case and from that only you are to find your verdict.
JURY OUT

MR. NATKIN: As Your Honor Just stated to the
jury, during my argument there was an objection made. The
Court has stated that the Commonwealth had the right to
subpoena the doctor and at that time I was stopped and the
Court has now advised the jury on that. For the record,
Gibson v. Commonwealth, 216 Va 418, says there exists no
privilege in criminal prosecutions in Virginia. I am not
unmindful that the Court has so advised the jury that the
stgtement by the Commonwealth and the instruction by the
Courﬁ was'erroneous, but the damage has now been done, it is

before the Jjury and it cannot be corrected by the admonish-

ment the Court gives the jury to disregard it and the defendant

does therefore respectfully move for a mis-trial.
COURT: I don't admit that it was error, I

merely took the precautionary action of directing the Jjury
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to disregard your comments and Mr. Norton's.

MR. NATKIN: Further, I wish to get into the
record the objection to the Court's admonishmént, telling
the jury to disregard my comments to them. My comments
were what the law says, that the Commonwealth had the right
to call that witness, that they had as much right to call

him as we did. By telling the Jjury to disregard my remark,

-1t has taken the effectiveness away and that cannot be

changed.
' COURT: You had no right to commeht on the fail-
ure of the Commonwealth to call doctors.

MR. NATKIN: We were attempting to argue that
the Commonwealth had as much right to call doctors as we
did.

COURT: Let's see what the jury does.

MR. NATKIN: We feel that the Court compounded
the error by stating that the law as Stéted by Mr. Norton
was correct, that was done in front of the jury and effected
my argument, it was not a correct statement of law and we
e*cebt to the Court's ruling and we except to the refusal
of the‘Court to grant our motion for a mis-trial.

MR. SISLER: If Your Honor please, the motion
for a mis-trial comes far tbo late, it 1s not timely made
and should not be regarded. The case cited by Mr. Natkin

is a situation where the defendant was ordered by order of
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| treated. Defendant's motion is too late and is not appli-

the Court to undergo a psychiatric examination. The case
held that statement made at that time by the defendant by
virtue of having been so ordered by the Court were admissibleq
The case did not speak to the doctor-client relationship

independent of the Court ordered examination. It is clear
from the law in Virginia that a doctor is not able.to divulge

information unless consented to by the individual being

cable.

COURT: Without further comment, I over-rule the

defendant's motion.

JURY IN

\\\\BQHRT: You will now retire to youp jury room

to commence yourndeliberations. Your firs duty 1s to select
a foreman. I will remind you that youpr verdict must be
unanimous and when you ve reached a unanimous verdict it
will be reduced to writing d gned by your foreman. You
wiil'take'the Instructions of ¢ Court and you may call for
such Exhibits as you wish. You may“now retire.

Jury Out - 2:13 P\M..

. NATKIN: Your Honor, if Ivmay:\ r the record$~--
COURT: I:Q\\\

I have already recessed.
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Mr. Norton and-then,yoar”EEhclusioHT“\\\;\\\\\\\

one additional motion that I need to make at this time, sir.

‘Ralph Harrison had given a written statement to the Buena

MR. NATKIN: If you please, Your Honor, there is

The Defendant by counsel most'respectfully moves for a new
trial upon the grounds of after diécoveredievidence. It

came to our attention only Saturday, this past Saturday, that

Vista Police Department immediately after this incident.
Only a few minutes ago were we able to obtain a copy of that
statement. We did call Mr. Sisler as soon as -- I guess it
was actually yesterday -- call Mr. Sisler, as soon as we got
hold of Mr. Sisler -- Mr. Sisler stated he did not have th#t
statement. In the mean time we have run down and found that
that statement was 1n the possession of the Buena Vista Policp
Department and apparently had not been turned over to either
the Commonwealth Attorney or to anyone else.

A motion had been filed previously in this case,
sir, as the record will show, asking that the Defendant,
w111iam P; Newcomer, by counsel, pursuant to Rule 3A-14 of the
Rules of the Supreme Court of Virginia be permitted to
inspect recorded statements, confessions, following the
Statute. And further a motion was hﬁde that the Defendant
by counsel further moves the Honorable Court to direct the

Commonwealth's Attorney to make available to the Defendant

£
W8
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any and all information that is known by the Commonwealth's
Attorney to be within the possession, custody or control of
the Commonwealth, which is or may be favorable to the Defend-

ant and beneficial to his defense.

COURT: When was this flled?

MR. NATKIN: Prior to the first trial, sir,
There was a hearing on it and the Commonwealth at that time
stated —- 1t was filed prior to the first trial -- the Common}
wealth stated that, of course, he would make those things
availlable to us-even without the motion because as a matter
of law we are entitled to those things.

Ralph Harrison 1t developed was the most

detrimental witness to the Defendant. The record will:show

the mahy things he said describing the position of Staton,
of various discussions. Yet, at this stage and only at this
stage, when we finally received the statement that Ralph
Harrison gave to the police which the police had all this
time; and even in the course of the trial, after knowing of
Harrison's testimony completely to the contrary, did not
come forward with this statement -- and this statement clearly
shows that -~ and this is after what happened inside -- "I
got to the door and &8 I got there and as I turned I seen
Billy fall face down into the door facing. Vernon stepped
over the top of Billy and Vernon told Billy to be out of town
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by Monday. Then as Vernon was walking off of the porch Billy
came out with the gun. From where he got the gat I do not
know. When I saw the gun I Jumped over the railing and ran.
As I ran I heard Vernon saying, 'Please Billy', then I heard
the shots." Everything that this man testified to in that
case about what he saw is completely refﬁted by his own signep
statement which the police, the Commonwealth of Virginia, the
police of Buena Vista, had 1in their possession and permitted
this man to testify to the contrary, never came forward with
this statement and only as of this morning did we obtain this|

statement --

COURT: How did you obtain that?

MR. NATKIN: We called Mr. Sisler and asked him.
if there was such a statement. We had previously -- we first
learned about it on Saturday, that one of the people -- Mr.

Sisler gave it to us.

COURT: The only reason I ask that 1s to find out

whether the grounds exist, you know, for the after discovered

b

evidence -- 1f it was available upon the proner investigation

MR. NATKIN: It was turned over to us by Mr.

Sisler who physically ﬁent over and got it from Mr. Plogger
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here in the Courtroom today. We had requested 1t -- I believp

Mr. Kizer called Mr. Plogger and asked him yesterday whether
such a statement -- he had such a statement and he indicated
that there was such a statement in existence but properly
we had to go through Mr. Sisler. He was most cooperative in
assisting us and having the statement hefe.today.

We would like to ask, sir, that this statement

be made a part of the record.

MR. SISLER: Just a minute, Mr. Natkin, I think

I ought to have a chance to respond.

MR, NATKIN: I think I can move at this point,
the Judge don't have to rule. I want to move that this
statement be made a part of the record, that this is proper

after—discovered evidence and further that this was evidence
that should have been adduced under the Beatty Rule and under

the series of rules and cases that étates ﬁhen the Commonweal
has knowledge -- and we are not accusing Mr. Sisler of having
this'knowledge, we are accuéing the Commonwealth of Virginia,
the police department -- of having knowledge of this and not

coming forward when_it was the entire key crux of this entire
case, the testimony of Mr. ﬁarrison.

And we were advised by Mr. Sisler that he had all
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He did not have this one, the police department withheld it
from him,}even the acting Commonwealth Attorney didn't have
this -- which turns out to be the key statement of the entire
case, sir.

We submit, sir, that with this statement to
properly impeach this witness the results of this case could
have been entirely different. It goes to a key matter in
the caée and we most reppectfully move, sir, that the verdict
of the Jury beAset aside and we be granted a new trial -- or,
at léast, that the verdiect of the Jury be set aside because
of thé faiiure of the Commonwealth -- and when I'm talking
about the Commonwealth I'm talking about the police departme
to come forward with thils statement and to permit the man fo

perjure himself as thoroughly and absolutely on the stand

without giviﬁg us this opportunity to prove his perjury, sir.

Your Honor, we have other grounds and did‘ngx//

want Us _to cover all of the grounds -- | ////
. . P
e
COURT: Yes.
MR. NATKIN: Y hor, we further most respect-

fully move that the Court dget aside the verdict of the Jury

as being contrary to-the law and the eq&?ence. We most res-

pectfully submit, sir, that certain instrﬁbt;ons which were
~

objected in the trial, being Instructions nuhbgred -- welll,

we obJected to giving of all of the instructions, wé"re}teraue
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Commonwealth can only speak one time --

- MR.™NATKIN: Yes sir, Mr. Kizer

my argument. 1In other words, I have co

and he 1s going to cov;}\<:\.

COURT: The Co nwéa%?h has a right to érgue -
% AN

7 \\

MR. NATKIN: Yes sir, well‘ﬁe\haven't completed

red this part of it

the 1n1ti€isziyt/6f our argument. In other\wqrds, I have

N
covered this and he 1s going to cover this venue\qyestion on

our opé ng, sir. He 1s covering new ground other‘éhag\what

, = N

s going to finish

'reCOrd'will show and I'm sure the Court willl recall that this

MR. KIZER: If Your Honor please, Mr. Sisler, the

matter was twice tried by a venire in Buena Vista, I believe
in May and in November of last year; Both of those trials
resulted in a mistrial because of the inability of the Jury
té agrae ﬁpon a unanimous vérdict. Subseaquent to the Novembe
1977, trial, the Commonwealth made a motion for a change of
venue. And that matter came on to be heard by the Court on
January 23rd, 1978, in Buené Vista. I take it that I need
not argue that the party making the motion has the burden of
establishing grounds for the granting of the mbtion if 1t is
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"Court 1is well aware of the fact that both the Constitution of

to be granted. Or to say it in another way, sir, the burden
rests upon the Commonwealth to establish grounds for a change
of venue.

Now before I proceed into that area, sir, the

the State of Virginia and the Constitution of the Unlted
States provides that a person charged with a crime or a
criminal qffenselhas certain -- I suppose as stated in the
Preamble -- inalienable rights, trial by Jury, a speedy trial
and ae;numerat'ed' -among those rights is the right to a trial
by a venire composed of the people within the Jurisdiction
wherein the offense is said to have occurred. I am not un-
mindful that there is a —- I believe '61 Virginia case thét
rules on the Statute that the Legislature has passed which
permits the change of venue on the motion of either party. '
I now,'sir, ralse a question as to the constitutionality of
that Sﬁatute as being in conflict not only with the Constit-
ution of Virginia but in conflict with the.Constitution of
the United States and therefore unconstitutional because it
strips from the Defendant one of the rights guaranteed him
by the Constitution. ~ !

, Now, sif, moving to the hearing of January 23,
the Court will recall and I'believe the record will substanti
ate, that the only witness who testified at that hearing was

Mr. Robey, the Commonweaith's Attorney of Buena Vista who dis.
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qualified himself because he had been summoned as & witness
for the Defendant. There is reference in the record to
certain news articles that are said to have been printed and
published in the Buena Vista News. However, nowhere do I
find, upon searching the transcribed record, that those news
items were ever admitted into the evidence, If I am correct,
8ir, in that statement then it would appear that the motion
had to stand or fall upon the testimony of Mr. Robey. And
bearing in mind that the burden was on the Commonwealth to

prove, even when one concedes --

COURT: May Ilinterrupt Just a minute. In the.
Order that I entered granting change of venue in the second
paragraph I recite in my Order, "The Commonwealth in support
of its motiqn introduced testimony of William T. Robey, III,
COmmonioalth'a'Attorney for the City of Buena Vista and

introduced as Exhibits newspaper accounts published by the Bu¢na

Vista News covering events from the time of the homicide and
continuing through both trials. And the Defendant in opposi-
tion of the motion introduced a petition signed by eleven
persons stating a :air andvimpartial trial could be had in
Buena Vista." |

The reason I read that into the record is that
I understood you to say that as far as you recall fhose news-

paper publications were not offered into evidence. But I
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believe they were.

MR. KIZER: Well, the record -- I'm talking about
the record of the actual proceedings themselves -- no where
do they show -- does that record show, that I was able to
discover, that the Court admitted them into evidence. 1It's
Just not there.

Now, sir, with reference to Mr. Robey's testimony

who was called by the Commonwealth to offer: evidence to suppopt

its motion, I refer the Court respectfully, sir, to page 15 -
and this is the transcript of the heéring on January 23rd

when that motion was heard -- where Mr. Robey sald about a little

over half-way down on the page, 1t appears in the form of a
question and it was by Mr. Natkin, "And that the Commonwealth
could get a fair and impartial trial, in your opinion?" Mr.

Robey's answer is "You have not heard me say anything to the

contrary of that". In other words, Mr. Robey is saying that

he did not dispute that the Commonwéalth cduld get a fair and
impartial trial. But there is more to it, sir, --.on pageA18+
Mr; Robej'-- at the top of the page on 18, in the last state-
ment, and I'm Quoting him now -- "The greatest amount of con-
vgrsation I have heard is in regard to the Defendant, and the
question I raise"-- I being'Mr. Robey -- "is that of whethenr:
the~Deéfehdant can get a fair and impartial trial." In other

words, the only witness offered by the Commonwealth is saying
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| only the evidence from the stand, the Commonwealth can get a

it's not a question of whether or not the Commonwealth can
get a fair and impartial trial, in his opinion, but the ques-
tion was whether or not in hisopinion the Defendant could get
2 fair and impartial trial in Buena Vista. And again for the
purpose of emphasis, sir, I céll to your attention that this
was a motion made by the Commonwealth, not by the Defendant.

And the sole witness called by the Commonwealth says that in

not whether or not the Commonwealth could get a fair trial
but whether or not the Defendant could.

Now if you will permit me to move to page 25 --
or page 22 -- at the top of the page, "Did you advise Mr.
Kizer" -- and this was a question put by Mr. Natkin to Mr.
Robey -- "Did you advise Mr. Kizer that if the Jury considers

falr aﬂd impartial trial, but if they go beyond the evidence,
they cahnot?" Mr. Robey's answer is "That 13 the whole gist
of what I am saying now." Question, "If the jury. follows ﬁhe
1n§truct;ons of the Court, they can get a falr and impartial
trial?" Robey, "If the jJury is able tp disregard those thing
thet 1t knows that it should not know, 1f they can be super
human beings and ablé to say they know something but they
don't, then the Defendant and the Commonwealth can get a fair
trial." |

Now we move to page 25, mid-way of'the page, where
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the Court 1s speaking, Your Honor 1s speaking. I stand

corrected, I, myself, am speaking but am quoting from a news

article which allegedly quotes Your Honor. There are right

many kind of "Chicken Little told me" type things in that.

But it shows it as a quote as Your Honor will observe there.

"Judge Paul

A. Holstein, 1n response to the motion, noted

that he had previously observed in passing upon a similar

request, that this was a matter for the people of Buena Vista

to handle.

He observed that the offense was alleged to have

been committed in Buena Vista, by a resident of Buena Vista

and the victim of the homicide was likewise a resident of

Buena Vista.

He noted the people of Buena Vista were basical

fair, intelligent and able to solve their own problems." Now

Your Honor made that observation into the record.

COURT: That was when the first‘motion waé made

by the Commonwealth to change.

MR. KIZER: Right, sir.
COURT: That was prior to‘the mistrial --

MR. KIZER: Thaﬁ's correct, sir. But Your Honor

was making observations in general about the people of Buena

Vista.
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' arriving at the conclusion that Your Honor and Judge Moffett

" Moffett and I have dipcussed this case, all of the problems

that is that Judge Moffett had made the determination that thp

Now, sir, I next wish to ¢all your attention to
the sequence of events that are bound to have occurred in thip
matter. And I say this most respectfully, sir. Apparently,
there were several conferences between Your Honor and Judge

Moffett on this subject. One cannot read this record without

conferred on at least two occasions while this motion was
pending as to whether or not the motion should be granted.
And this I shall attempt to point out to Your Honor by quoting
from the record which is to say if I am correct that Judge
Moffett played a material part in determining whether or not
the motion should be granted, although Judge Moffett never
heard any evidence in this matter, either in the trial 1tsélr
or on the motion for a change of venue. The Court will note

at the top of page 33, and this is the Court stating, "Judge

and fiﬁally we discussed the matter of the change of venue
and he is of the opinion," -- he Béing Judge Moffett -- "and|
I eoncur," -- I being Your Honor -- "That the Commonwealth's
mdtlon for a change of venue should be granted and the case
tried in the Circuit Court of Rockbridge County with a venire
from Rockbridge Couﬁty.“

Now I submit to.you, sir, there can be but one

felyr interpretation of Your Honor's remark at that time. And|
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venue should be changed and Your Honor concurred in that judg
ment, in that determination. To put a fair interpretation
upon that it would not be Your Honor's -- this doesn't say
it's Your Honor's decision -- it says it's Judge Moffett's
determination, Judge Moffett's judgment, and that Your Honor

concurred in Judge Moffett's determination.

COURT: While you are on that subject, since
apparently, not even by implication, but by direct accusation
you say that this decision was Judge Moffett's, I feel that
my letter of February the 15th, 1978, which I made a part of
the record -- the original is in there and I believe you have
a copy of that -- I believe that that should be réad into the|

record in fairness to both Judge Moffett and to me.
MR. KIZER: I do not have a copy --
COURT: You d4id receilve it though?

MR. KIZER: I'm sure I did. I do not have a copy
of 1it.

COURT: Would you have any objection if I read it

MR. KIZER: No sir.
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COURT: Excuse me for interrupting.
MR. KIZER: Yes sir.
COURT: This is a letter addressed to Mr. Kizer

and Mr. Natkin and Mr. Sisler and Mr. Norton, counsel in this
case, dated February 15, 1978.

"Gentlemen: I acknowledge the filing of exceptioms

to my order entered January 23, 1978, granting the Commonwealf

motion for change venue.

Argument was heard January 23, 1978, on the motio
to change venue. Exceptions were filed bj Counsel for the
Defendant February 10, 1978, a copy of which was received by
the Court February 13.

Counsel for the Defendant charge this Court with
1mpropér1y making a finding unsupported by evidence, and that
this Court was influenced by the opinion of Judge Moffett,
the Chief Judge of the Twenty—Fifth C1rcu1£.

As I stated during the hearing on January 23,
folloﬁiﬁg'the second mistrial of this case, I did discuss the
problems related to this case with Judge Moffett several
times. I considered this not only permissable but advisable
mindful of Virginia Code Seétion 17-116.2 (b) which provides:

"The Chief Judge of the Cifcuit shall

ensure that the system of justice in

th's
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his Circuit operates smoothly and efficient-
ly. He shall have authority to assign the
work of the Circuit as between Judges, and
in doing so he may consider the nature and

categories of the cases to be assigned."

It 18 at the suggestion of the Chief Judge that

I preside at the third trial of this case; and that the trial
of this case be held February 20, 21 and 22nd. After detail-
ed discussions of this case and the problems involved, this
Court concurred in the opinion of Judge Mqrfett that venue
should be changed. However, this Court at no time made a
finding on the motion until at the conclusion of the hearihg
on January 23, and this followed the.testimony of W. T. Robey
III, offered by the Commonwealth, and the afridavit of eleven
persons offered by the Defendant.

| I invite the attention of Counsel to pages 40 and
41 of the transoript of motions hea?d January 23, where this
Court tells you, "I will say very frankly that I did.nct
decide on~a change of venue until this morning. There was
some very serioug questioﬂ in my mind whether I would grant
the motion, I have listened carefully to your arguments and.
things I thought I should consider and I ruled as I thought
proper. This has not ali been pre-determined although I knew
how Judge Moffett felt."; and pages 42 and 43 ﬁh@re I said,

SHENANDOAH nip'on'rme SERVICE F }ﬁif ‘ :

P. 0. BOX 161
GREENVILLE, VIRGINIA 24440




R O

22

O

"The reason I withdrew or resciadéd my first ruling was when

you reminded me you had not had an opportunity to put on

evidence. So I withdrew my ruling to give you that opportunig

I just now inquired whether you had put on all of your evid-
ence and Mr. Natkin said "Yes" and it was suggested I restate
my ruling which I did"; and
To Mr. Kizer: "Your grounds for exception
was that Judge Moffett did
something to influence me in
that decision”.
By Mr. Kizer: "Yes sir".

By COurt;' , "That 18 not so."

Finally, Counsel for the Derendant aver "the Cour
had prejudged this matter prior to hearing any evidence as
shown by the transeript wherein he had prepared a written
statement, including his finding, prior to hearing evidence

in thié case. The Court, prior to hearing argument January

23, reviewed thellaw related to change of venue, and prepared
notes to which reference was made during the hearing. The
"written statement" mentioned by Counsel are such notes.
| | The order entered January 23, 19078, sets forth
the grounds supporting the change of venue." |
That was the contént of the letter which I sent
to all of the attorneys 1nv6;ved and states correctly my

position. Now, go ahead, Mr. Kizer.
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MR. KIZER: As I was saying, sir, I cannot help
but believe that it was error that Judge Moffett and you
should have reached a decision on the change of venue, even
before the motion for the change was argued. During the
argument, on page 38, line 9, this Court stated "I questioned
Judge Moffett and hls opinion was that under those circum-
stances a change of venue would be proper." Then on page 37
this Court stated, "I think what we are both disturbed about
is two hung Jjuries, substantial expense to the Commonwealth
and that which will be incurred again and if that should
result in a hung jury." We feel that any reference to the
expense of this matter was improper. On page 43, sir, I made
the observation in the record that I gathered from what this
Court said that in the discussion with Judge Moffett, Judge
Moffett wanted this done and you concurred. At that time,
at the'hearing'on January 23, we noted our exception to this

for the'record.

MR. NATKIN: On the other point, Your Honor, the
mafter df'the testimony of Ralph Harrison. We would like to
read into the record certain portions of his testimony at the
trial and also the statemént that he gave to Officer Réynolds
We wish to point out to Youf Honor the differences in his
testimony and his statement. If I may do that please?

COURT: Are you saying, Mr. Natkin, that he testif

f1ed
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differently from what is contained in the statement?

MR. NATKIN: If I might read both into the record

sir, I belleve ~--

MR. SISLER: The record has been transcribed,

Your Honor, and could speak fqr itself. .

MR. NATKIN: I would like for the record to read
this.

COURT: Very well, go ahead.

MR. NATKIN: I am reading from Ralph Harrison's

téstimony at the last trial.

| "A He went outside ( here referring to Terrance
Grey). Mr. Newcomer left and he was gone about an hour and
then he came back. He sat down on‘my left, in the same plac?
he had been, and we played cards for a while and then the
game broke up. When Mr. Henson quit playing, we started playl
ing Tonk and we played for $5 a hand. We played one hand
and a knock came at the door, Ham Henson came from the kit-
chen and Randy got up when he went by and he said, "Billy,
Vernon wants to talk to you", and Billy said, " If you want

to talk to me, come in", and Vernon said, "No, you come out",
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and Billy said, "No, I am not coming out". Mr. Staton push-
ed the door back and came on in the house. I was still at

the table. Mr. Newcomer walked around on my right, Mr.

Staton pointed his finger at him and said, "You lied to me."

Q Vernon Staton said that to William
Newcomer?

A Yes.

Q Then what happened?

A He went between me and the table and

swung at Mr. Newcomer and he fell on the floor.
Did he hit him on the first time?
No.

Then what happened?

» O » O

They were wrestling around there and

Mr. Newcomer got thrown into the window and it broke and he

run toﬁard the kitchen and Mr. Staton still had hold of him.

When they came back toward the window I saw Mr. Staton hit
him in the eye. He fell next to the window and Mr. Staton
kicked him.
. Q " Where did he kick him?
A In the chest. Mr. Newcomer jumped

and went to run and pop had been spilled all over the floor,

and I think he had shower shoes on and his feet flew out and
he landed in the doorway where I was-standing.
Q He slipped on Coke and fell down?
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‘Staton was about middle ways of the road and Mr, Newcomer run

A Yes.

Q You saw one blow struck?

A Yes.

Q And you saw him kicked once?

A Yes.

Q And the rest of the time you say they

were scuffling, holding each other and bouncing around?"
At that point there was an objection by Mr. Kizer

which was sustained by the Court.

"Q After Mr. Newcomer slipped on the Coke
what happened?

A His feet flew out and he fell and
his face hit right at my feet in the doorway. He.had his
hands over his head. Vernon stepped over the top of him and
told him to be out of town by Monday and he walked off the
porch, and Mr. Newcomer got up and went into the living room
to a bag that was laying on the night stand. He took a hol-
ster out with a gun in it. He took the gun out of the hol-
ster and put it in his hands and ---

Q How d4id he hold 1it?

A Like this ( both hands extended in
front of him). And he walked around me and went out the door

and I went out behind him and when I got out on the porch Mr.

off the porch and Mr. Staton losked back and started back

toward'the curb. They met near the curb at some trees on the
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right side of the gate. Mr. Staton saw the gun and said,
"Put the gun down, Billy, I am sorry". Billy said " It's
too late." Mr. Staton jumped behind the tree, Newcomer had
the gun pointed at him, Mr. Staton was behind the tree movind
around like this, and when he came around Mr. Newcbmer fired.
the gun and Mr. Staton fell to his knees and throwed his hands

up in the air and started to beg Mr. Newcomer not to shoot

any more. ‘
Q Was he still behind the tree?
A He was opposite the tree.
Q Show the jury how his hands were when

he had them up, begging Newcomer not to shoot.

A Like this ( open and up).
Q What did Mr. Newcomer do?
A He said, "This is it". I took off

running and I heard another shot. I was running towards the

back of the house and I heard him holler.

Q You heard who holler?

A Vernon Staton.

Q What did he say?

A He said, " Oh God, help me, don't

shoot any more."
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break him in two. I said Vernon you should forget 1t and go

MR. NATKIN: That, Your Honor, is the testimony
of Ralph Harrison from the last trialQ Now, if 1t please the
Court, I would like to read the statement that Mr. Harrison
gave to Officer Reynolds on the afternoon of this incident.

"I, Ralph Harrison, was at Ham Henson's home last
night playing Tonk. Around 12 or 1 o'clock a car horn blew

and Randy Camden went to the door and seen that it was Vernon

Staton 1n a car. Vernon Staton told Randy Camden to come there

to his car. When Randy finlished talking to Vernon, Randy

came into the door and told Ralph (me) that Vernon wanted to

talk to me (Ralph). I went to the door and Vernon asked me if

I had seen Billy Newcomer. I told him no. I have been work-
ing 3-11 and I just got home one-half hour ago. He (Vernon)

said when I see him I am going to take these two hands and

home to bed and stay out of trouble. Then he left. He re-
turned between 7 or 7:30. It was a knock at the door. Billy
went over to the window and saild it was Vernon. Randy
Camden open the door. I think Randy said Billy, Vernon wants
to talk to you. The door was open then part the way. Vernon
sald come here Billy. Billy said no, you come in here. Abouf
that time Vernon sald Billy you lied to me. Billy said no

I 4id not. At that moment Verndn pushed his way past me and
Vernon hit Billy several times in the face and as Billy was
trying to get away from Vernon they both went in the floor.
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I got to the door and as I got there as I turncd I seen Billy
fall face down into the door facing. Vernon a8tepped over

top of Billy and Vernon told Billy to be out of town by
Monday. Then as Vernon was walking off of the porch Billy
came out with the gun. Where he got the gun I do not know.
When I saw the gun I jumped over the railing and ran. As I
ran I heard Vernon saying plegse Billy, then I heard the

shots.

This 1s a true statement of Ralph Harrison,

signed Ralph Harrison, 7/2U4/76 at 8:20 a.m.

COURT: I am going to permit that, if the
Commonwealth has no objection, I am going to admit that in
this case and make it a part of the record.

Any further comments?

MR. KIZER: Your Honor, Officer Plogger 1s presen
in the Courtroom and we would like to ask leave of the Court
to complete this record to permit us to have him state into
the record how we got that statement and where the statement

had been up to this time, sir.
COURT: Any objection, gentlemen?

MR. SISLER: Your Honor, I don't think that there

is any -- I mean I think we can stipulate as far as I know

A
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thét the statement was with him until this morning. I don't
think there is any problem with that.

MR. NATKIN: And I assume that you will further
stipulate that all the other statements except that one was

turned over to you as Commonwealth's Attorneyf

MR. SISLER: The thing that I can't really say
with any great degree of certainty -- as you recall Mr.
Robey was involved in this thing initially and then his files
were turned over to me. And, you know, to my personal know-
ledge I had not seen the statement. But that's not‘to say
when given to me, I don't know, I just didn't have any know-
ledge of it and, you know, as far as I know it was not. I
did have some other statements from Randy Camden I think,
ard one or two other of these gentlemen, that I specifically
recall being in my file. They were very brief. I don't
recall this one but that's not to say that it wasn't given
to me. I did not incidentally turn over any other statements
to the Defense because I don't -- as I said earlier the rules
simply don't permit it. This was done just out of the inter-
est of helping them make their motion this morning.

COURT: Well, I don't see where any harm could be

done by having Officer Plogger testify as to when he obtained
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this statement.

MR. SISLER: He didn't obtéin it I don't think,

Judge.

MR. NATKIN: Mr. Reynolds -- according to the
statement Officer Reynolds topk the statement but it was
turned over to Plogger as 1nvestigat1ng officer. For the
record may I'stéte that we did file what 1s generally known
as the Brady Motion with the Court, and by Brady I mean the
case of Brady versus Maryland, 373 US 80 10 LED 2nd 215,

83 Supreme Court 1194, which I'm sure the Court is fully
familiar with the Brady motion that if the Commonwealth has
exculpatory or advantageous evidence for the Defendant and
does not produce it, then we are entitled -- then the verdict

should be set aside.

COURT: Of course, Mr. Sisler says he had no know
ledge of this statement.

MR. NATKIN: Yes sir. We are saying, sir, by
Commonwealth -- and in this case it was a police officer,
not the Commonwealth's Attorney, who had taken a confession
of another man and never told the Commonwealth or anyone that

he had it. And the Jury convicted one Defendant, Brady, and
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it developed someone else had confessed to it and the Supreme
Court set it aside and said it was the Commonwealth's duty
where that is advantageous and of benefit to the Defendant,

to come forward with that information.

COURT: 1Isn't it true, Mr. Natkin -- if such a
statement -- 1f the Commonwealth in the prosecution of the
Defendant would predicate its entire case on the testimony
and thefknOW1edge reduced to writing by such a Defendant --
wouldn't that create a different situation? You don't conteng
in this case that that is the only evidence that he is con-
victed by?

MR. NATKIN: No s8ir, but I say that that was a
key evidence and that he was the most damaging witness and
the primary witness against the Defendant. And as shown by
the Commonwealth in his argument where he relied heavily on
this man 'saying I saw him go over and get the gun out and
take it out of the holster. Yet in his statement he says I
didn't see any of that. I saw him -~ the Defendant with his
hands raised and 80 on -- in his statement he saw none of tha§,
he jumped over the rail and ran. I sincerely say that could
have made the difference if we would have been able to impeach
that man with this statement and it was their duty to come -
forward with 1t.
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COURT: He does conclude his statement by saying
I heard Vernon saying please Billy.

MR. NATKIN: Yes slr, But read: what he says in

his -~ well, as we read to you in the record.
COURT: Then I heard fhe shots.
MR. NATKIN: Oh, more than that --
COURT: I'heard you read it into the record.

MR. NATKIN: Yes sir, so the record speaks for
itself on that, sir.

COURT: I don't know what could be gained by

putting Officer Plogger on the stand.

MR. NATKIN: If the Commonwealth will stipulate
into the record that this statement was taken by Officer
Reynolds, that was either held by the Police Department until
yesterday, or if a copy was sent to the Commonwealth the

Commonwealth had no knowledge -- does not know of 1it.

COURT: Now 1s Officer Reynolds in the police
department?
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MR. NATKIN: Yes sir, he is an officer.

COURT: There should be some explanation why he
withheld that statement, if he did.

My recollection 1s that Officer Plogger was the
investigating officer in this. And he i1s the one that obtain-
ed a statement from the Defendant. And there was an 1issue,
hotly Joined, on this statement that was obtained from the
Defendant in that Officer Plogger had misplaced it. But this
18 the first time I have ever heard that Officer Reynolds

was involved.

MR. NATKIN: That statement is signed by —— it
says taken by Officer Reynolds.

COURT: Yeah, I know, but I say this is the first
time I have heard of this statement gotten by Vernon Reynolds|

police officer.
MR. NATKIN: Yes sir.

COURT: 1Is that all, gentlemen?

MR. NATKIN: I assume we have that stipulation

in the record, sir?

SHENANDOAH REPORTING sznvuf:e & lﬂ 4

P. O. BOX 161
GREENVILLE, VIRGINIA 24440



10
11
12
13
14
15
16
17
18
19
20
21
22
23

25

35

MR. SISLER: Well, if you want to call him you
can go ahead and call him.

MR. NATKIN: Well, there's no need if you stip-
ulate it, fine. If you want me to call him, I'll call him.
I want to make sure that the record 1s complete at this time.
I understood you to say you agree to stipulate it, if you do
there 1s no use calling him. ' I f you don't want to stipulate
it then I request leave to call him.

'MR. SISLER: What are we stipulating?

MR. NATKIN: That the statement was taken by
Officer Reynolds on thedate said. That it remained with the
Police Department up until the date of May 30th._ That we
do not know whether a copy of it was given to the Common-
wealth's Attorney, but it if was, the Commonwealth's Attorney
has no memory or knowledge of it being given to him.

COURT: Gentlemen, I think we ought to put Mr.

Plogger on just to ask him a few questions.

LOUIS E. PLOGGER

being duly sworn, testified as follows:

PLOGGER - DIRECT
By Mr. Kizer:

Q What is your name sir?
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A Louis Edward Plogger.

Q Officer Plogger, were you the investi-
gating'Officer of the Buena Vista Virginia Police Department
in the matter of Commonwealth against William Newcomer?

\ A Yes sir, I was.
Q Did you, yourself, take one or more

statements from people who were said to be witnesses to the

incident?
A | Yes sir, I did.
Q From whom did you take statements?
A I took one from Randy Camden, Mr.

Chittum -- I will have to look through and see ---

COURT: I don't think we ought to delvel

into that.
Q Did you, yourself, take a statement
from Ralph Harrison?
A No sir, I did not.
Q Did you come into possession of a

statement said to have been taken from Ralph Harrison by
Officer Reynolds of the Buena Vista Police Department on the
day of the alleged homicide?

A Yes sir I did.

Q When did you come into possession of thht?
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A Some time later that afternoon, on the

day of the homicide.
| Q What did you do with the statement?

A I put it in my file with the rest of
the statements that I had and all the other material I had.

Q Did you ever deliver that statement to
any person prior to yesterday, or this morning?

A Yes sir, I delivered everything I had
to Mr. Robey right before the preliminary hearing.

Q Does that include the statement of Mr.
Harrison that has now been admitted into evidence?

A Yes sir, it was everything I had.
Everything was kept in one file, Mr. Robey had the complete
file. _

Q When did you do that?

A I don't know the date, it was prior to
the preliminary -- it was before the preliminary.

Q Did you have possession of that state-
ment this morning and yesterday?

A Yes sir.

Q All right, now, you said you delivered
it to Mr. Robey some time after the alleged homicide?

A Yes sir.

Q Now how did it come back into your

possession?
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“8tatements of other witnesses. He is not sure whether or not

A I got it back in my file with every-
thing.
| Q . Well, when was that?
A I don't know what date it was, it was

before the preliminary.
Q Did you, yourself, deliver any state-

ments to Mr. Sisler, the acting Commonwealth's Attorney?

A I can't remember delivering any to him.

Q According to Mr. Sisler he had certain

he had this one. Can you account for that, sir?

A No sir, my duty was to the Common-
wealth's Attorney then. I delivered everything I.had. I
thought they had everything they needed. I was never asked
for anything else. I thought I performed properly what I
was supposed to do.

Q Let me take you back. You delivered
your entire file to Mr. Robey?

A Yes sir.

Q Which included this alleged statement
of Ralph Harrison? |

A Yes sir,
Q Shortly after the incident under
investigation?
A Yes sir,
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Q . Now, did you get your entire file back
from Mr. Robey?

A . Yes sir.
Q And do you know when that was, about?
A It was -- no sir, I know it was a few

days after I delivered it to him.

Q Was itgprior to the preliminary hear-~
ing? |

A Yes sir.

Q Did you ever discuss the statement of

Harrison with Mr. Sisler, the acting Commonwealth's Attorney?

A I don't think I did, because Mr.
Harrison discussed with Mr. Sisler his statement.

Q Sir? I didn't understand -- I didn't
catch what --

A I sald Mr. Sisler talked with Mr.
Harrison, I didn't need to talk with him about it.

Q Mr. Sisler talked with him whén?
A He talked with him before the trial
‘some time.
Q Before the first trial?
A No sir,
Q Sir?
A Before the preliminary, you mean?
Q Yes?
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A . No sir, Mr. Robey was on the preliminary.

Q All right, before the first trial in
the Circuit Court?

A I don't recall. All I know is he talk-
ed with him. I can't recall whether 1t was before the first
trial or the second trial, but I know that he did talk with
him. i .
Q | Was your file returned to you prior to
the preliminary hearing?

A Yes sir.

Q If statements of other witnesses were
turned over to Mr. Sisler prior to the trial in the Circuit
Court, and at that time you had your file, do you'know how
that could come about?

A Well, when Mr. Robey took my file he
sald he was going to run off photostatic copies of the
statements.

Q All right, so Mr. Robey at that time

was the Commonwealth's Attorney for the City_of Buena Vista?

A Yes sir.

Q And he was so acting in this case?

A Yes sir. |

Q And he took your file and saild that he

was going to make photostatic copies of the contents?

A Yes sir.
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Q . Which included this statement made by
Ralph Harrison to Officer Reynolds?

A This statement was in the file, so I
will say it was included.

Q And then a short time after that, and
by short time I mean several days later, your flle was
returned to you?

A Yes sir,

Q Was it intact? The same papers in
there as you had delivered to Mr. Robey?

A Yes sir.

PLOGGER - COURT
By Judge Holstein:

Q Mr. Plogger,‘was that file available
to Mr., Kizer and Mr. Natkin, your file?

A I guess if they wanted 1it, it was.
Anything I had was avalilable if anybody asked. I was oper-

‘ating for Mr. Robey at the time and I didn't make an effort

to volunteer information to Mr. Kizer Oor Mr, Natkin, I was

giving my information to Mr. Robey, the Commonwealth's

Attorney, and I thought I was going through proper channels.

Q Well, d4id you make any effort to con-

ceal, or withhold any information?

r
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A No sir, I had no reason to.

MR. NATKIN: May I, sir, at this point show that
I wrote Mr. Robey and requested them by letter dated August
12th, and was refused those statements?
| COURT: Well, do you‘have a reply from Mr. Robey]
MR.'NATKIN: I don't have a reply. I would like
to put it in the record to show I asked for it.
COURT: Well, you can state that if you want to.
MR. NATKIN: I would like, if I may, have this

put into the record.

COURT: I don't think it's proper.

MR. .SISLER: Neither do I.

MR. NATKIN: If you please, Your Honor, I would
like to request to read into the record this letter, sir, ang
request that it be made a part of this record in the light
of the officer's statement.

COURT: There 1is no question but that you did
make an effort to uncover this evidence --

MR. NATKIN: Yes sir. I have a letter to ---

COURT: Let me say this also, Mr, Natkin. I
think this has been mentioned during this argument, that

you and Mr. Kigzer apparently had interviewed Harrison or you
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. Court refuses, I would like to have the letter -- like to

any witnesses he intended to call at the preliminary hearing

would not have called him as a witness.
MR. NATKIN: We had interviewed Harrison, but I

am.trying to get into this record, sir -- and even if the

have it shown that the Court refuses -~ that I requested
this very information from Mr. Robey and never got it, by
letter dated August 1l2th.

COURT: There 1s no harm in that.

MR. NATKIN: I would like to have that in the
record, that I could not go direct to him, I have got to go
through the Commonwealth's Attorney.

COURT: Well, what you are doing -- aren't you
prolonging this thing? Shouldn't Mr. Robey be gi&en an
opportunity to come forward and say I gave Mr. Natkin all
of the available information?

MR. NATKIN: That would be just fine, sir.

MR. SISLER: Judge, I think on this letter, if
you look at 1t, it's a request to Mr. Robey -- and I assume

he got it -- to give Mr. Natkin copies of any statements of

or thereafter. I think it may even have been limited to the
preliminary. First of all, in fairness to Mr. Robey, Mr.
Ralph Harrison was a defense witness. He was never called
by the prosecution in this case until they had elected to
call him at the first trial. His testimony at the first
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that request?

trial, which 1s in the record, was so devastating and so
contrary to the defendant's position that he thereafter becane

a Commonwealth witness. And 1n this letter to Mr. Robey,

he does not have an obligation to give any statements taken
from witnesses, that 1s not under the rules of criminal pro-
cedure. But be that as 1t may, this letter is immaterial
because that 1s witnesses Mr. Roﬁey intended to call at the
preliminary, which did not include Ralph Harrison and, in fadt,
as we have said, the only reason that Ralph Harrison ever
appeared as a witness subsequent to the first trial, was the
defendant's election to call him at the first trial.

MR. NATKIN: 1If you please, Your Honof, the pur-
pose of that letter was to get copies of any statements of
any witnesses, and that's what it says -- of all witnesses
that the police took statements from.

COURT: Can't you Jjust stipulate that you made -

MR. NATKIN: Yes sir.

COURT: All right, let it be stipulated in the
record that Mr. Natkin requested of Mr. Robey, who at that
time was acting as Commonwealth's Attorney, and who later
disqualified himself because he was summoned by the defendant
to testify on his behalf? . Anything further, gentlemen?

MR, NATKIN: No sir, MR. SISLER: No sir.
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.COURT: PFirst, I would like to state for the recq
that I had but one objective in this case, and that was to
see that this defendant received a fair and impartial trial.
I was not unmindful of the duty that I also had with regard
to the Commonwealth receiving a fair and impartial trial.

In all three of these trilals I have honestly endeavored to
see that the defendant and the Commonwealth each was given

a fair and impartial trial. This has been a long case. It
has contained many problems, 1t contains some unpleasantries,
and yet I remain, what I believe, to be fair, unblased and
impartial in the case.

I am principally concerned with two matters.

One is the change of venue which Mr. Kizer has argued most
impressively in support -- as one of the grounds for the
motion to set asidé the verdiet. And I am not unmindful,

gentlemen, that the change of venue rests in the sound dis-

.¢cretion of the Court. And I believed that when I ruled --

when I granted the Commonwealth's motion for a change of

venue. I think I so observed in --- I entered an Order in

vﬁhis case which I prepared. I didn't request counsel or

the late Clerk of Court, to prepare the Order, I prepared
it mysélf because having sat in this case, having presided
in the case on two prior trials I felt that all of the prob-
lems should be recited, all the issues should be recited

in the Order granting the motion for a change of venue. I

rd
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" the motion, introduced a petition signed by eleven persons
stating that a fair and impartial trial could be obtained

in Buena Vista. And the defendant, William P. Newcomer,

will read this Order 1néo the record. I have not been able
to find it in the original rec ord.

"This day came the Commonwealth by Eric Lee
Sisler, acting Commonwealth's Attorney, and Fergus Norton,
assoclate acting Commonwealth's Attorney, and also came the
defendant William P. Newcomer, and his court appointed attor-
neys, Shuler A. Kizer and Bernard J. Natkin, on a motion
by the Commonwealth to change veﬁue from the Circuit Court
of the City of Euena Vista where thls case has been tried
twice and has ended each time with a mistrial when the jury
was unable to agree upon a verdlct.

The Commonwealth, in support of its motion,
produced the testimony of William T. Robey, III, Commonwealth
Attorney for the City of Buena Vista, and introduced as
Exhibits newspaper accounts published in the Buena Vista Newq
convering events from the time of the homicide and continuing

through both trials. And the defendant, in opposition to

who stands indicted for the murder of one Vernon Staton, was
first tried on May 16, 17 and 18, 1977, which trial ended
with a mistrial when the Jury was unable to agree upon a
verdict.

Immediately thereafter, the Commonwealth, pursuan
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tb the provisions of the Code, moved for a change of venire,
alleging in support of the motion that it would be virtually
impossible to assemble a jury in Buena Vista which could
render a fair and impartial verdict in this case. The
defendant opposed the motion and the Court denied the motion
and set the case for trial.

And the second trilal of this case was held on
November 16, 17 and 18, 1977, and also ended with a mistrial
when the jury was again unable to agree upon a verdict.

And immediately thereafter, the Commonwealth,
pursuant to Code Section 19.2-251 ' ,moved for a change of
venue, alleging that a failr and impartial trial could not be
had in the City of Buena Vista. And the defendanf again
opposed the motion and the Court took the motion under advisd-
ment.

In the Buena Vista News, a local newspaper pub-
lished and circulated within the beyond the City of Buena
Vista, was published the accounts of the fatal shooting prion
to the trials and published also the accounts of the trials
and the testimony of the witnesses. And the population of
the City of Buena Vista 1s approximately 6,400 persons, a
majority of whom have knowledge of the case through the news
media and exchange discussions. And on the voir dere of the
prospeéctive jurors at each trial, the Juror when questioned

whether he or she knew anything about the case through the
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néws media or having heard it discussed, replied in the
affirmative and some admitted they had formed fixed opinions.
And there are facts within the common knowledge of many per-
sons within the community which are related with the back-
ground and behavior of the deceased and of the defendant,
some of which would not be admissible evidence when offered
in the trial of this case. |

And because of the significance and the notor-
lety of this case and the impact upon the community of what
has occurred, a falr trial is not possible.

It 1s therefore, Adjudged, Ordered and Decreed
that the Commonwealth's motion to change venue is hereby
granted and the venue 1s changed from this Court fo the
Circult Court of Rockbridge County. It is further Ordered
that the trial of this case shall be held commencing February
20 and 1f.necessary continuing through the 22nd. It 1is
further Ordered that the indictment charging the defendant
with the use of a deadly weapon in the commission of a felony
shall be tried simuitaneously with the murder indictment.

It 1s further Ordered that the Clerk of this
Court and the Clerk of the Circuit Court of Rockbridge
County, in the removal of this case, shall act in compliance
with Code Section 19.2-253."

Gentlemen, I don't believe that I abused my

discretion in granting the change of venue, so T will not
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acﬁept,that as a grounds for the motion to set aside the
verdict.

Now it has been argued strongly that the Court
erred in making the observation with regard to the defense
and the Commonwealth each having the right to call doctors to]
testify with regard to the defendant's mental condition.

The defendant, in support of that ground, relies heavily on
the Gibson case which was decided on December 1, 1975,
reported in 216 Va. 412. The Gibson case recites, on page
414: "There exists no physician-patient privilege in a
criminal prosecution in Virginia." But this case goes fur-
ther. It says: "During the defendant's trial the Common-
wealth called as a witness -- the Commonwealth cailed Doctor
James C. DeMetries, who had examined the defendant at Central
State Hospital. Over objection of defense counsel Dr.
DeMetries was permitted to testify that the defendant in the
course of interviews conducted to determine his mental con-
dition had admitted killing his wife and father-in-law.

The Gibson case also held this: "The final
contention of the defendant is that the Court erred in re-
fusing him an instruction on insanity. The question here is
whether there was sufficlent evidence to support such an
instruction."

I mention that gentlemen, because the Common-

wealth strongly objJected to the Court giving -- T believe it

%
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wés Instruct;on L for the defendant. That Instruction read:
"The Court instructs the Jury that legal unconsciousness 1s
a state of mind of a person of sound mind suffering from
voluntary or invéluntary agency rendering such person unaware
of their actions. Unconsciousness as used in this Instructio
need not reach the point where the person is unable to move
and act. It can exist where the subject acts in fact, but
at the time is not conscious or aWare of his actions. There-
fore 1f you believe from the evidence that the defendant was
in the above defined state of unconsciousness when he fired
the fatal shot or shots, then you should find him not guilty.
When I gave that instruction, as I recall, the
Commonwealth objected strongly to the giving of the instruct-
ion. The Gibson case says that where there is no evidence
to support the giving of an instruction -- in the Gibson case
it was the refusal of the Court to give an instruction on
insanity -- and the Court refused in that case and the Court
was right. And yet there was evidence in.the Gibson case
which could properly be interpreted to be evidence in support
of the defendant's contention that he was insane at the time
of the killing.
But in this case here, what we have -- we have
no evidence other than the defendant's own statement. But
the evidence in this case -- and the jury had the right to

accept that -- was overwhelming to refute that this man was
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not in a state of unconsciousness. But again going back to
my observation a few moments ago. I had but one objective 1nn

this case, to see that this defendant and the Commonwealth

L]

recelved a fair and impartial trial. And T pave that instruc
tion because the defendant says he only remembered firine
the first shot, that's all he remembered. BRut ret the evi-
dence immediately following the shooting lust completely
refuted thét he was unconscious.‘ But the jury had a right
to accept that. And I thought seriously about not giving
that instruction over the 6bjection of the Commonwealth, but
I gave it. I mention that to again support the statement
that I have made that I wanted to see that this defendant
received a fair and impartial trial. |

Now, on the law and the evidence in the case, I
don't think that I will comment on that because the jury was
properly 1nétructed in my considered opinion on the law and
I think that the evidence was established which supported the
giving of those instructions. I believe the instructions
specificaliy mentioned by Mr. Natkin was that the Court erreﬂ
in giving all of the instructions, but then you specifically
mentioned Instruetions 4, 5, 9, 10 and 11 for the Commonwealth.
I felt that the law was applicable to the evidence in this
case and the jury beilng the sole judges of the credibility
of witnesses and the welght of the evidence to be given to

such testimony, I felt that the case was properly submitted
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to the Jury._ As a matter of fact, I belleve at the conclusi$n
of the Commonwealth's evidence Mr. Kizer made a motion to
strike the evidence and I over-ruled that motion. And then
I believe again at the conclusion of all the evidence you
again repeated your motion and again I over-ruled the motion

Gentlemen, this last development on the after
acquired or newly discovered evidence in this case -- I don'$}
believe -- it 1s my opinion that fhe testimony -- this
testimony was the same testimony -- it's not as complete as
testified to by Harrison in this case. I don't belleve that
would have affected the verdlct of the Jury. That's my
opinion and I don't see where 1t was prejudicial, I don't
see where the defendant's rights havé been violatéd.

I feel, gentlemen, that Mr. Newcomer has been
given a falr and impartial trial. He was capably representedq
by two of our outstanding trial lawyers, Mr. Natkin and Mr.

Kizer.

-~

To review just what transpired rrom vue very”
~

beginnin I believe that Mr. Natkin and Mr. Ki;ef/had been

privately employed by Mr. Newcomer. And Epey/;épresented hiT

. ~
at the first two tri as privatelx/employed attorneys.

ped/an affidavit that he was

.

indigent, under the Statute I app
~

And then when Mr. Newcomer

ted Mr. Kizer and Mr.
e .

Natkin since they been in the case >~ I appointed them

both to/iiggeséht the defandant. I felt thaf\nQ\one could bd

.
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