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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF WINCHESTER
AMERICAN WOODMARK CORPORATION,
a Virginia Corporation,
Petitioner,
v.
CITY OF WINCHESTER
and
LACKY G. SEMPELES
Commissioner of Revenue for
the City of Winchester,
in his individual capacity,
Defendants.
Serve:

Mark F. Flynn, Esquire
City Attorney
Suite 108
14 North Cameron Street
Winchester, Virginia 22601
Lacky G. Sempeles
Office of Commissioner of Revenue
City of Winchester
14 North Cameron Street
Winchester, Virginia 226601

APPLXCATION TO CORRECT ERRONEOUS ASSESSMENT OP LOCAL TAXES
AND CLAr.M POR TORTXOUS VIOLATXON OP CONSTXTUTIONAL RIGHTS
Petitioner, American Weedmark Corporation ("American
Woodmark"), by counsel, states as follows:
1.

Petitioner is a Virginia corporation engaged in the

business of manufacturing kitchen cabinets and vanities.
2.

Petitioner's corporate headquarters is located in the

City of Winchester, although no receipts are generated from
operations conducted from that facility.
manufacturing and

.di~tribution

....,

Petitioner's

operations-are conducted through

seven manufacturing facilities and nine distribution and service
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cente:rs located throughout the United States.

All of

Petitioner's sales occur F.O.B. at its·manufacturing facilities
and through distribution centers all of which are located outside
the City of Winchester.
3.

By letter dated April 20, 1993 (attached hereto as

Exhibit A), Defendants City of Winchester and Sempeles assessed
City business license tax, pursuant section 21.5-28(d) of the
City Code, against Petitioner in the amount of $374,636.91 for
calendar year 1990 and $343,918.42 for calendar year 1991.
4.

The City license tax assessed by Defendants in the

April 20, 1993 letter was calculated at a rate of $0.25 per $100
of gross receipts and based on Petitioner's worldwide gross
receipts without regard to Petitioner's status as a manufacturer
who make sales at wholesale.
5.

The City license tax assessed by Defendants in the

April 20, 1993 letter based on Petitioner's worldwide gross
receipts was also without regard to the limited nature of
Petit.ioner's presence in the City compared to its facilities and
activities elsewhere in the Commonwealth of Virginia and the
natic1n as a whole.
6.

The City license tax assessed by Defendants in the

April 20, 1993 letter applies to gross receipts from activities
of Petitioner that do not have a substantial nexus with the City
of Winchester.
7.

The City license tax assessed by Defendants in the

April 20, 1993 letter is not fairly apportioned because it
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subjects all of Petitioner's worldwide gross receipts to the
City's business license tax without regard for the fact that such
receipts are properly subject to business license taxation by
other jurisdictions in which Petitioner operates manufacturing
facilities and distribution centers and/or makes sales.
8.

The City license tax assessed by Defendants in the

April 20, 1993 letter discriminates against interstate commerce
by subjecting Petitioner's total worldwide receipts to taxation
by the City of Winchester because such receipts are properly
subject to tax by other jurisdictions in which Petitioner
operates manufacturing facilities and distribution centers and/or
makes sales.
9.

The City license tax assessed by Defendants in the

April 20, 1993 letter is not fairly related to the services
provided to Petitioner by the City of Winchester because it
subjects all of Petitioner's worldwide gross receipts to the
City's license tax.
10.

Petitioner brings this action pursuant to the

provisions of

§

58.1-3984 of the Code of Virginia in order to

correct Defendants' erroneous, invalid and illegal assessments of
City business license tax for the years 1990 and 1991.
COUNT I

1990 Tax Year
(Manufacturer's Exemption Under
Va. Code § 58.1-3703 B 4)

11.

Paragraphs 1-10 are alleged and incorporated herein.
-3-
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12.

Defendants City of Winchester and Sempeles assessed

City business license tax for calendar year 1990 against the
Petitioner under§ 21.5-28(d} of the City Code in the amount of
$374,636.91 (the "1990 assessment").
13.

All sales by Petitioner relevant for purposes of the

1990 assessment were sales by a manufacturer at wholesale and,
therefore, are not subject to license tax by Defendants pursuant
to Section 58.1-3703(B} (4} of the Code of Virginia which
prohibits Defendants from levying local license tax on a
manufacturer like Petitioner who sells at wholesale.

Therefore,

the entire amount of Defendants' 1990 assessment is erroneous,
invalid and illegal.
COUNT I I

1990 Tax Year
(City Assessment is Unconstitutional)
1.4.

Paragraphs 1-13 are alleged and incorporated herein.

1.5.

The 1990 assessment of City license tax by Defendants

is further illegal, invalid and erroneous because it violates the
Commerce Clause and Fourteenth Amendment to the United States
Constitution.

The 1990 assessment of City license tax is applied

to act:ivities and revenues that do not have substantial nexus
with t:he City of Winchester, is not fairly apportioned,
discriminates against interstate commerce, and it is not fairly
related to the services provided to Petitioner by Defendant City
of Winchester.
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COUNT III

1991 Tax Year
(Manufacturer's Exemption Under
Va. Code § 58.1-3703 B 4)
16.

Paragraphs 1-15 are alleged and incorporated herein.

17.

Defendants City of Winchester and Sempeles assessed

City business license tax for calendar year 1991 against the
Petitioner under§ 21.5-28(d) of the City Code in the amount of
$343,918.42 (the "1991 assessment").
18.

All sales by Petitioner relevant for purposes of the

1991 assessment were sales by a manufacturer at wholesale and,
therefore, are not subject to license tax by Defendants pursuant
to Section 58.1-3703(B) (4} of the Code of Virginia which
prohibits Defendants from levying local license tax on a
manufacturer like Petitioner who sells at wholesale.

Therefore,

the entire amount of Defendants' 1991 assessment is erroneous,
invalid and illegal.
COUNT IV

1991 Tax Year
(City Assessment is Unconstitutional)
19.

The 1991 assessment of City license tax by Defendants

is further illegal, invalid and erroneous because it violates the
Commerce Clause and Fourteenth Amendment to the United States
Constitution.

The 1991 assessment of City license tax is applied

to activities and revenues that do not have substantial nexus
with the City of Winchester, is not fairly apportioned,
discriminates against interstate commerce, and is not fairly
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ooooos

related to the services provided to Petitioner by the City of
Winchester.

~

COUN'l' III / -

(Violation of Constitutional Rights
Pursuant to 42 U.S.C. § 1983)
20.

Paragraphs 1-19 are alleged and incorporated herein.

21.

In making the April 20, 1993, assessment of City

busine:ss license tax, Defendant Sempeles acted under color of
authority of the laws of the Commonwealth of Virginia and the
ordinamces of the City of Winchester.
~:2.

The April 20, 1993 assessment of City license tax by

Defendant Sempeles is without basis in Virginia law and in clear
violat:ion of the Commerce Clause and Fourteenth Amendment to the
Uniteci States Constitution.

The City business license tax was

assese;ed based on Petitioner's worldwide receipts with total
disre~rard

by Defendant Sempeles for the laws of the Commonwealth

of Virginia and the provisions of the United States Constitution
barring imposition of such a tax on Petitioner as a manufacturer
with rnanufacturing facilities, distribution centers and sales in
numerc,us jurisdictions across the United States.
23.

The violation by Defendant Sempeles of the

constitutional rights of Petitioner, as described more fully
above, constitutes an intentional deprivation of Petitioner's
constitutional rights under the color and authority of the laws
of

tht~

Commonwealth of Virginia and the ordinances of the City of

Winchester.
42 U.S.C.

§

Defendant Sempeles is therefore liable pursuant to
1983 in his individual capacity for damages incurred
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by Petitioner with respect to the assessments of City business
license tax for the years 1990 and 1991.
WHEREFORE, Petitioner prays that the Court enter an order
correcting the erroneous assessments of City business license tax
against Petitioner by Defendants for the years 1990 and 1991 and
award such further relief as may be appropriate including,
without limitation, entry of judgment against Defendant Sempeles
in his individual capacity in the amount of the erroneous
assessments plus Petitioner's attorneys fees and other costs
incurred in connection with this action as permitted under 42

u.s.c.

§

1983.
Respectfully submitted,
AMERICAN WOODMARK CORPORATION
BY COUNSEL

COUNSEL:

D.
ench Slaughter,
VSB No. 19692
Leon F. Szeptycki, Esquire
VSB No. 35269
McGUIRE, WOODS, BATTLE & BOOTHE
418 East Jefferson Street
Court Square Building
Post Office Box 1288
Charlottesville, Virginia 22902
(804) 977-2500

T:\NOOOMARK\APP.LFS
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Exhibit A

CITY OF WINCHESTER, VIRGINIA.
Rouu City Hall
16 North Cameron Street
Winehester, VA 22601
703-667-1816
FAX 703-722-3618

20 April 1993

mn 703-722~782

Ms. Cheryl E. Bradford
Senior Tax Accountant
Am.erican Woodmark Corporation
P.O. Box 1980
Winchester, Virginia 22601

In r·e: Winchester Taxation of American Woodmark Corporation
Dear Ms. Bradford:

This letter is written to advise American Woodmark Corporation of its tax
liabilities to the City of Winchester. Following the letter from American Woodmark
Corporation dated December 28, 1992, this office has extensively researched your
circumstances to determine American Woodmark's status for local taxes.
1.

PERSONAL PROPERTY TAXES

As to personal propeny taxes claimed in your company's letter of December
28, American Weedmark Corporation is not entitled to a refund. Under the
Virginia law on this question, the manufacturing must take place in the jurisdiction
where the personal propeny is located in order for the propeny to be exempt from
local taxatton.

2.

BUSINESS LICENSE TAXES

American Woodmark Corporation is subject to license taxation under the
general·category of "all other businesses and occupations not specifically listed or
exct~pted in this section" under section 21.5-28 (d) of the City Code.
The rate for the tax is $0.25 per $100 of gross receipts. Based on the
information your company has provided, the total tax amount is $343,918.42 for
1991 and $374,636.91 for 1990. The amount for 1992 is not available yet. That
amount will have to be determined. The total amount owed for business licenses is
$718,555.33, not including 1992. Again, no interest or penalty will be assessed until
June: 1, 1993, in order to give your company time to make the payment.
Your March 30, 1993 letter included a list of office and plant locations for
Amc:rican Woodmark Corporation across the country. If American Woodmark

Ms.Ch=YlE.B~om

AmeriCID Woodmark Corporation

20 April 1993
2

Corporation has paid taxes in any of those states for this type of business license,
those taxes would be a setoff against the amount listed above as owed the City.
Please provide me any information you have on this.
After you have had an opponunity to consider this letter, please give me a
call to resolve the tax situation of American Woodmark Corporation.
Sincerely,

<--~ )1.~--t"&Lacky Sempeles,
Commissioner of the Revenue
cc:

Mark K. Flynn, City Attorney

\
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF WINCHESTER
AMERICAN WOODMARK CORPORATION,
a Virginia Corporation,
Petitioner,
v.

At Law No.

94-101

CITY OF WINCHESTER
and
LACKY G. SEMPELES
Commissioner of Revenue for
the City of Winchester,
in his individual capacity,
Defendants.

STIPULATION OP PACT

For purpose of the issues involved in this action, it is
hereby stipulated by and between the petitioner and the
defendants that the following facts are true and correct and the
Exhibits hereinafter mentioned are true and correct documents and
may

bE~

admitted in evidence, all subject to the

~ight

of any of

the parties to introduce further evidence not inconsistent.
:L.

a

American Woodmark Corporation {"American Woodmark 11 ) is

Vir~;inia

corporation with its corporate headquarters located

within the geographical boundaries of the City of Winchester,
Virginia.

This corporate headquarters facility was in use by

American Woodmark during the period at issue, calendar years 1990
and 1991.

American Woodmark corporation has no subsidiaries or

affiliates and is a publicly traded company.
2.

Functions performed at the corporate headquarters of

American Woodmark in the City of Winchester include establishing
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and monitoring overall corporate direction and strategy, overall
management of American Weedmark's business, consolidated
reporting of its financial information, approving extensions of
credit to prospective customers, selling and marketing of
cabinets and vanities produced by other American Woodmark
facilities, invoicing sales, collecting accounts receivable,
paying purchase invoices, maintaining a company wide computer
network, and fulfilling the accounting, tax and regulatory
compliance functions required to manage and operate the company's
business activities.

Personnel at American Woodmark's corporate

headquarters exercise sole bank customer control over American
Woodmark's account which is maintained at NationsBank's
Charlotte, N.C., office and into which American Woodmark's
customers payments are deposited upon receipt by Nationsbank.
3.

American Woodmark's employees at its corporate

headquarters in the City of Winchester consist of (1) executive
officers and their clerical assistants, (2) accounting personnel,
(3) credit management personnel, (4) information systems (or
computer) management and operators, (5) senior sales and
marketing personnel, (6) operations and customer service
personnel, and (7) senior manufacturing officers.
these stipulations as Exhibit

1

Attached to

is a representative list of

American Woodmark personnel who work at its corporate
headquarters in Winchester, Virginia, their job titles and their
reporting responsibility.

Employees and job titles have changed

over the period at issue.

The present list is provided only to
-2-
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illus·trate the nature of the work-force at the corporate
head~~arters

4.

of American Weedmark.

American Weedmark does not engage in the actual

production of cabinets and vanities at its corporate headquarters
in the City of Winchester, or any other location within the
geographical boundaries of the City of Winchester .
.5.

The location of each of American Weedmark's facilities

and the classification of the types of activity conducted by
American Weedmark at each such facility are as f.ollows:
.~.

Corporate/Administrative Offices
Corporate Headquarters

3102 Shawnee Drive
Winchester, VA 22601
Marketing Services

1655 Tyson Road
Winchester (Frederick County),
VA 22601
(Closed 9/92 and relocated to
Corp . Hqrs . )
Product Development

110-G Industrial Drive
Winchester (Frederick County),
VA 22601
(Closed 9/92 and relocated to
Corp. Hqrs . )

:a.

Assembly Facilities
BERRYVJ:LLE

JACKSON

109 Byrd Avenue
Berryville, VA 22611

1017 Highway 42 S.
Jackson, GA 30233

ICJ:NGSMAN

WE'l'TJMPICA

-3-
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4475 Mohave Airport Drive
Kingsman, AZ 86401
C.

D.

307 Rifle Range Road
Wetumpka, AL
(Closed 3/90)

Component Manufacturing Plants
HARDY COlJNTY

MOOREFIELD

Rt. 220 South
Industrial Park
Moorefield, WV 26836

117 Southford Road
Moorefield, WV
26836

ORANGE

TOCCOA

281 Kentucky Road
Orange, VA 22960

Rt. 2, Box 358
Meadowbrook
Industrial Park
Eastanollee, GA
30538

Distribution Centers
MARIETTA

COLUMBUS

1120 Atlanta Industrial Drive
Suite C
Marietta, GA 30062
(Closed 3/93)

5357 Crosswind Drive
Columbus, OH 43228
{Closed 2/91)

CAROL STREAM

ELIC GROVE

155 Alexandra Way
Carol Stream, IL 60187
{Moved 1/93)

2551 Allan Drive
Elk Grove Village,
IL
(1/93-9/93)

DENVER

ORLANDO

12790 East 38th Avenue
Denver, CO 80237
{Closed 12/91)

1255 La Quinta Drive
Suite 230
Orlando, FL 32809

GRAND

PRAJ:RJ:E

GRAND

PRAIRIE

(Moved 12/91)

905 Avenue S
Grand Prairie, TX
75050
(12/91-Present)

ONTARIO

ST. PAUL

1248 Avenue R
Grand Prairie, TX

-4-
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2620 East Francis Street
Ontario, CA 91761

1350 Energy Lane,
Ste. 102
St. Paul, MN 55108
(Closed 3/90)

WINCHESTER

VACAVILLE

1625 Tysons Drive
Winchester (Frederick County),
VA 22601
(Closed 3/93)

4977 Allison Parkway
Vacaville, CA 95688

PBOENJ:X
3526 E. Broadway
Phoenix, AZ 85040
(Became Service Center 11/90)
E.

Service Centers
HOUSTON

PHOENIX

4401 S. Pinemont, Ste. 216
Houston, TX 77041
(3/89-Present)

3831 East LaSalle
Phoenix, AZ
85040
(11/90-Present)

LAS VEGAS

5190 S. Valley View Boulevard
Suite 101
Las Vegas, NV 89118
F.

Sales Offices
J:TASCA

SAN DIEGO

450 East Devon Avenue, Ste. 225
Itasca, IL 60143
(8/90-6/93)

16885 W. Bernado
Drive, Suite 230
San Diego, CA 92127
(1/89-12/90)

MARIETTA

1120 Atlanta Industrial Drive
Suite B
Atlanta, GA 30066
Certain of the above locations were closed, opened or relocated
during the time period relevant to this proceeding.
-5-
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In these

instances, the date such facilities

we~e

opened, closed or

relocated is indicated under the respective location for each
classification of business facility provided above.

The

activities of the various locations are described in paragraphs
6-12 below.
6.

Orange. Virginia.

This facility initially handles all

solid wood product used by American Woodmark.

Personnel attached

to the Orange facility control all solid wood purchases which are
generally in the form of random width, rough cut lumber, one inch
or more in thickness.

Oak is the predominant species of lumber,

although cherry and maple are also purchased by the Orange
facility.

These hardwood purchases are the largest dollar

category of American Woodmark material purchases.

After

purchase, the Orange facility dries the lumber in predriers and
then in dry kilns for about 30 days each.

The lumber is then

dressed and cut at Orange into the width and length dimensions
required by American Woodmark for its cabinets and vanities.
Dressing involves planing the wood to produce smooth surfaces.
The only further operation performed at Orange is gluing together
smaller wood pieces to produce solid wood panels.

All product

produced at the Orange facility is shipped to the Hardy County,
West Virginia, facility.
7.

Hardy County. West Virginia.

This facility receives

the Orange, Virginia, facility's wood products and purchases
paint and plywood from outside vendors, all of which it uses to
manufacture and paint or stain the solid wood and plywood
-6-
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components of American Weedmark's cabinets and vanities.
components include:

These

front frames for the cabinet or vanity,

doors.. drawers, and hardwood shelves .

American Weedmark does not

manufacture or sell counter tops.
Components are then shipped from the Hardy County facility
to

thE~

Moorefield, West Virginia, facility and to American

Weedmark's assembly facilities.

For the Moorefield, West

Virgi11ia, facility, Hardy County also manufactures finished door
moldings without panels.
B.

Toccoa. Georgia.

This facility purchases from outside

vendoJ:-s paint and 4' x 8' sheets of particle board.
wood

~rrain

It prints a

finish on the particle board and then cuts it into

strip stock for cabinet tops, bottoms, backs and sides and drawer
sidesj' backs and bottoms.

It ships the particle board strip

stock to American Weedmark's assembly facilities.

Strip stock

produc=ed from particle board is cut to required widths, but not
to

rec~ired

lengths.

A chapnel is also cut into strip stock for

draweJ:- sides and backs to receive and support drawer bottoms.
~~.

Moorefield. West Virginia.

somewhat diverse functions.

This facility has several

It purchases glass insert panels and

inserts them into door moldings supplied by Hardy County to
produc=e glass panelled cabinet doors which it ships to American
Weedmark's assembly facilities.

It packages and ships to

customers replacement cabinets components to replace defective
components.

It purchases cabinet accessories from outside

vendors and finishes, repackages· and ships them to American
-7-
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Weedmark's assembly facilities.

It packages and ships to

American Weedmark's sales representatives sample cabinet fronts.
10.
Arizona.

Berryville. Virginia:

Jackson. Georgia; and Kingman.

Each of these three facilities does essentially the

same thing.

They are the assembly facilities which are supplied

with cabinet and vanity component parts by the Hardy County, West
Virginia, Toccoa, Georgia, and Moorefield, West Virginia,
facilities.

In addition to receiving component parts, these

facilities purchase hardware, cartons, glue, wood veneer and
fasteners from outside vendors.

The objective of these

facilities is to assemble the component parts into finished
cabinets and vanities and to package them for shipment to either
American Weedmark's customers or its distribution warehouses.
This objective is accomplished as follows for a typical cabinet:
(1)

Particle board strip stock is cut to desired

lengths and attached to the sides and back of the cabinet frame
with glue and "s-clips 11

•

If true wood grain is desired on any

side, painted wood veneer is glued to the particle board.
(2)

Particle board or wood strip stock is cut to

desired lengths for drawer bottoms, sides and backs which are
then assembled into drawers using the drawer fronts produced at
Hardy County.

Purchased metal

11

slides" are attached to the

drawer sides to allow them to be moved freely in and out of the
cabinet on metal
(3)

11

slide" tracks attached to the cabinet sides.

Particle board strip stock is cut to the lengths

desired for cabinet shelves.
-8-
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Door frames supplied by Hardy County are affixed

(4)

to the front of the cabinet frame, and doors supplied by Hardy
County are hung from hinges attached to the door frame.

If a

glass panelled door is desired, it will have been supplied by
Moorefield.

If a "frameless" cabinet is desired, no frame is

used and the door is hung by hinges from the cabinet side.
(5)

Drawers and shelves are then inserted in the

(6)

Base cabinets and vanities are shipped from the

cabinet.

assembly facilities without counter tops, since American Woodmark
does not produce or sell counter tops.

If a purchase contract

requires counter tops, American Woodmark will attempt to
subcontract the construction of the counter-tops and job-site
installation of the cabinets and counter tops.
11.

Marietta Georgia (3/93); Columbus. Ohio (2/91); Carol

Stream/Elk Grove. Illinois (9/93); Denver Colorado 12/91); St.
Paul. Minnesota (3/90); Winchester (Frederick County). Virginia
(3/93); Grand Prairie. Texas; Orlando. Florida. Ontario.
California; and Vacaville. California.
distribution facilities with warehouses.

These are all
Some have been closed

since the month and year indicated in parentheses.

Additional

distribution facilities with warehouses are located at assembly
facilities.

Each serves the same function as part of a

geographically disbursed distribution network which allows
American Woodmark to guarantee delivery anywhere in the country
within a week.

Each distribution facility is responsible for the
-9-
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maintenance of its inventory, which is supplied by the assembly
facilities, and for responding to purchase orders received from
customers via American Weedmark's service centers and sales
offices.
12.

Houston. Texas; Phoenix. Arizona (opened ll/90); Las

Vegas. Nevada. Itasca. Illinois (8-90 - 6/93); San Diego.
California (1/89 - 12/90) ; and Marietta. Georgia.
service centers or sales offices.

These are all

Some were only in operation

during the periods indicated in parentheses.

Additional sales

offices are located at the distribution centers, including the
distribution centers which are operated at the assembly
facilities.

These offices receive and process all customer

orders for American Woodmark's cabinets and vanities.
13.

All facilities are hooked into a computer network which

is controlled by and operates through a large mainframe computer
located at American Woodmark's corporate headquarters in the City
of Winchester, Virginia.

The computer system is used to provide

data and information to the appropriate company personnel to
enable to them to make informed decisions and to manage their
areas of responsibility.

The functions of the computer system

are to efficiently perform various clerical functions, to
manipulate and display data in desired formats, to transmit
information within and between all American Woodmark facilities
and to generate and produce invoices and checks.

Specifically,

the computer system serves the following purposes:
(a)

The computer system transmits to each assembly facility
-10-
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orders for cabinets and vanities to be assembled at
that facility and provides the means through which the
assembly facilities order component parts from the
component plants at Hardy County, West Virginia,
Toccoa, Georgia and Moorefield, West Virginia.
(b)

The computer system transmits to each distribution
center orders for cabinets and vanities to be shipped
by it and provides the means through which the
distribution centers control their inventory and order
cabinets and vanities from the assembly facilities.

(c)

The computer system provides information to all
facilities to assist them in purchasing raw materials
and supplies.

(d)

Once products are shipped to a customer, the shipping
location (assembly plant or distribution center) enters
this information into the computer system.

An invoice

is generated by the computer in the City of Winchester
and is mailed to the customer from the corporate
headquarters in Winchester.

The issuance of the

invoice also causes an account receivable to be created
by the computer system in American Weedmark's Accounts
Receivable System.

The invoice instructs the customer

to mail payment to American Weedmark's lock box located
at and maintained by NationsBank in Charlotte, North
Carolina.

Once the bank receives the customer's

payment, it is deposited in American Weedmark's account
-11-
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with Nationsbank and the Credit Department at the
corporate headquarters in Winchester is notified.
Also, copies of all payments are mailed to the Credit
Department.

This information is entered into the

computer system by the Credit Department in order to
update the Accounts Receivable System by reflecting
customer payments.

NationsBank holds all funds

received by it in American Weedmark's account in
Charlotte, North Carolina, until the Treasury
Department located at the corporate headquarters in
Winchester instructs Nationsbank how to apply the
funds.
(e)

Each facility is responsible for ensuring that it has
adequate components and supplies to produce or supply
the products ordered from its facility.

A Requirements

Planning System, maintained on the computer and based
upon parameters established by each receiving facility,
automatically generates internal orders to be supplied
by other American Woodmark facilities.

However, the

receiving facility is still responsible for ensuring
that the right orders are generated by the computer and
that inventory shortages and excesses do not occur.
The receiving facility can influence the quantities
automatically ordered by the computer by adjusting
order quantities, minimum inventory levels, and
adequate stock requirements.
-12-
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It is the responsibility

of the receiving facility to ensure that it receives
the proper product and has an adequate inventory of
such product.
(f)

Customer orders are received by customer service
representatives at American Woodmark service centers,
sales offices and at the corporate headquarters and are
entered into the computer system by the cus.tomer
service representatives.

The computer system accepts

or rejects a customer's orders based on the customer's
credit limits which have been established by the credit
department at corporate headquarters and the current
status of the customer's account.

Entered orders

within the customer's credit limit are shipped from
either a distribution facility or an assembly facility.
Orders received at distribution facilities are filled
and shipped from the distribution facility inventory.
Orders received at assembly facilities are
automatically entered into a computer generated
scheduling system to be produced and shipped to the
customer.
(g)

Each American Weedmark assembly facility and
distribution facility is responsible for directing
shipments to customers for all orders directed to that
facility.

The computer system tracks when and where

each order is shipped on the basis of information
entered into the computer at the shipping location.
-13-
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(h)

The responsibility for controlling inventory belongs to
the local management of each individual American
Woodmark facility which regularly stocks an inventory
of American Woodmark products or materials.

Personnel

at each facility enter into the computer system
information on product and material receipts and
shipments and the computer system manipulates this
information in order to provide a perpetual inventory
system which reports on-hand balances, receipts, and
shipments of all raw material and finished good items
and of certain work-in-process items.

Each location is

also responsible for counting actual on-hand inventory
and comparing it to the perpetual inventory record.
Any differences between the computer's perpetual
inventory record and the physical count are verified
and adjusted by the location.
(i)

The computer system is not directly used in product
design activities or other research and development
activities.

(j)

The computer system is not used in the determination of
the price for which American Weedmark is willing to
sell its cabinets and vanities.

However, once those

prices have been established they are entered into the
computer system and are used by it to extend prices on
individual orders and generate invoices.
(k)

American Woodmark maintains two payroll systems on the
-14-
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computer system.

Both are controlled at the corporate

headquarters in Winchester.

The two payroll systems

are the hourly payroll system and the salary payroll
system.

Following is a summary of each.

Hourly Payroll System - Every American Woodmark
facility that has hourly employees must set up these
employees' records in the hourly payroll computer
system, maintain their pay rates, track their hours
worked, and enter all information necessary to generate
a check.

The Treasury Department at the corporate

headquarters is responsible for scheduling and
coordinating the processing of all locations' hourly
payrolls.

The hourly payroll checks are printed and

signed at the corporate headquarters in Winchester and
mailed by the Treasury Department to each location for
distribution to its hourly employees.
Salary Payroll System - The Treasury Department at the
corporate office in Winchester is responsible for all
aspects of paying salaried employees.
(1)

Each American Woodmark facility is responsible for
purchasing the goods and services it uses.

When a

purchase is to be made, the purchasing facility must
enter all necessary information into the computer's
purchasing system, which then generates a purchase
order.

The purchase order shows the name of the

vendor, the quantity and type of products ordered, and
-15-
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the agreed upon price.

The purchase order is printed

and signed at the facility which initiates the
purchase.

When the goods are received, the facility's

receiving clerk enters all receiving information into
the computer purchasing system.

This information

includes the name of the vendor, the product, and the
quantity received.

The vendor's invoice is mailed

directly from the vendor to the Accounts Payable
Department located at the corporate headquarters in
Winchester.

The accounts payable clerk at the

corporate headquarters enters the vendor's detailed
invoice into the computer's accounts payable system.
The computer system then matches the purchase order,
receiving report and the vendor invoice.

If all these

agree, a check is generated by the computer, is signed,
and is mailed from the corporate headquarters in
Winchester.

If there is a discrepancy between any of

the information entered into the computer system, the
computer will rejeqt the invoice and the accounts
payable clerk will notify the purchasing facility which
then has the responsibility to resolve the
discrepancies.
(m)

The computer system is not directly used to analyze
customer reaction to American Weedmark's products or to
institute any production changes in response to such
information.
-16-
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14.

American Weedmark products are sold on a nationwide

basis to independent distributors and directly to home centers,
major builders and home manufacturers.

If a purchase order is to

be shipped from inventory, the order is scheduled for shipment
from •Jne of the American Weedmark distribution centers.

If the

order is to be produced by one of American Weedmark's plants, the
order is transmitted to the corporate headquarters in Winchester
via their computer network, to be entered into the production
schedule of one of the assembly plants.

After credit clearance,

writt•an confirmation and acceptance of each order is generated at
and s•ant to the customer from the customer service center that
entered the order.

Once the product is shipped to the customer,

the shipping location enters all shipping information into the
mainf:came computer system located at the American Woodmark
corporate headquarters in Winchester.

The shipping information

cause:; an invoice to be generated at the corporate headquarters
and

t]~e

invoice is mailed to the customer.

The customer in turn

remit:; his payments to a lock box located in Charlotte, North
Carolina for deposit in an American Weedmark account at
Natio11sBank.

The bank mails the deposit information to the

corporate headquarters in Winchester so American Weedmark can
recorci the cash receipts on an accounts receivable ledger.
Disbu:csement from the American Weedmark account at NationsBank in
Charlc)tte is controlled by the corporate headquarters in
Winchester.
15.

American Woodmark does not contend that all of its
-17-
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gross receipts are generated by means of the sale of goods, wares
and merchandise at wholesale at a place of manufacture, but it
does contend that a portion of its receipts are generated by such
sales.
16.

The City of Winchester provides fire protection

services for American Weedmark's corporate headquarters and
employees in the City of Winchester.
17.

The City of Winchester provides police protection

services for American Weedmark's corporate headquarters and
employees in the City of Winchester.
18.

The City of Winchester provides access to city-

constructed and/or maintained roads to employees, business
visitors and customers of American Woodmark who travel to
American Woodmark's corporate headquarters in the City of
Winchester.
19.

American Woodmark did not file Business License Tax

returns with the City of Winchester for tax years 1990 and 1991
or obtain a business licenses for those years for the privilege
of doing business in the City of Winchester.
20.

On April 20, 1993, Defendant Sempeles acting in his

capacity as Commissioner of Revenue for the City of Winchester
assessed Business License Tax against American Weedmark for 1990
and 1991.

The reasons he stated for that assessment are given in

his April 20, 1993 letter to American Woodmark, a copy of which
is attached to this stipulation as Exhibit 2.
21.

The taxes were assessed at a rate of $0.25 per $100 of
-18-
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American Woodmark's gross receipts.

The taxes assessed totalled

$374,636.91 for 1990 and $343,918.42 for 1991, and were

calculated from American Woodmark's gross receipts for federal
tax years 1990 and 1991 in the amount reported for each year by
American Woodmark on its U.S. Corporate Income Tax Return form
1120 at line lC as the balance of gross receipts after deducting

returns and allowances.
22.

On its

u.s.

Corporate Income Tax return form 1120 at

line lC American Woodmark reported gross receipts less returns
and allowances of $149,85.,763 for federal tax year 1990 and
$137,567,367 for federal tax year 1991.

Respectfully submitted,
AMERICAN WOODMARK CORPORATION
By Counsel

Bar Nc::>. 19692
Leon F. Szeptycki, Esquire
Bar Nc::>. 35269
MCGUIRE, WOODS, BATTLE & BOOTHE
Post Office Box 1288
418 East Jefferson Street
Court Square Building
Charlc::>ttesville, Virginia 22902
(804) 977-2570
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CITY OF WINCHESTER AND LACKY D. SEMPELES
By Counsel

COUNSEL:

Mark K. Flynn
City Attorney, City of Winchester
Rouss City Hall, Suite 108
15 N. Cameron Street
Winchester, Virginia 22601
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\VINCHESTER PERSONNEL LiSi

By Ciassiiicaiion

NAME

POSITION

EXECUTIVE OFFICES
BRANDT, Bill
President
GOSA,Jake
Executive VIce Pres
LENTZ, Carol
Corporate Secretary
EANES, Glenn
Treasurer
KEYSER, Debbie
Human Resources Administrative Manager
SACKETT, Craig
Personnel Manager
ROSENTEEL, Ann
Treasury Secretary
DUPONT, Brenda
Executive Secretary
LINK, Linda
Executive Secretary
IVINS, Laurie
Human Resources Clerk
WOLFORD, Mark
Level 2-General Maintenance Repair
MUELLER, Jackie
Mailroom Clerk
LOGUE, Laurie
Office S~rvlces Clerk

REPORTS TO
Board of Directors
President
President
VP Finance
Dlr, Human Resources
Dlr, Human Resources
Treasurer
VP Finance
ExecVP
Dlr, Human Resources
Human Resources Admin Mgr
Human Resources Admin Mgr
Human Resources Admin Mgr

WINCHESTER PERSONNEL LIST

By Classification

NAME

POSITION

REPORTS TO

Manager, Internal Audit
Controller
Accounting Manager
Accounting Supervisor
Senior Accountant
Accountant
Accounting Assistant
Part-Time Accountant
Senior Secretary
Financial Analyst
Accountant
Accountant
Accountant
Accounts Payable Supervisor
Sr. Accounts Payable Correspondent
Sr. Accounts Payable Correspondent
Accounts Payable Correspondence
Part-Time A P Correspondent
Tax Manager
Sr. Tax Accountant
Senior Tax Clerk
PayrolVTax Accountant
Senior Payroll Clerk
Payroll Clerk
Payroll Clerk

VP Finance
VP Finance
Controller
Controller
Accounting Mgr
Accounting Mgr
Accounting Mgr
Accounting Mgr
Controller
Accounting Mgr
Accounting Mgr
Accounting Supervisor
Accounting Supervisor
Accounting Supervisor
AP Supervisor
AP Supervisor
AP Supervisor
AP Supervisor
Treasurer
Tax Manager
Tax Manager
Tax Manager
Tax Manager
Tax Manager
Tax Manager

ACCOUNTING

8·

0
0
c-2

...

WEIGEL, Steve
PENTONEY, Shawn
DOSS, Mary Ann
ADAMS, Charlie
WINES, Terri
FUNK, Dave
SMELSER, Sharon
CULLEN, Abra
PHILLIPS, Clare
SEIBERT, John
MONGOLD, Gretchen
SNAPP, Phyllis
HENDRICKSON, Amy
SCHELL, Barbara
JOHNSTON, Barbara
BEAN, Lillie
COOK, Carolyn
TAYLOR, Denise
MANDELL, Robin
BRADFORD, Cheryl
NAIL, Cheryl
BENNETT, Teresa
FLETCHER, Denise
BROWN, JennHer
SMITH, Debra

_t;.

WINCHESTER

NAME

8

0
0

FJ

PERSOt~t~EL

LIST

By Classfficatfon
POSITION

INFORMATION SYSTEMS
ISO Manager
WISMER, Don
ISO Technical Support Manager
DOSS, Denis
Help Desk Correspondent
MCCOY, Debbie
Help Desk Correspondent
ORNDORFF, Kathy
Administrative Assistant
STEINLY, lla
Systems Programmer
HIMELRIGHT, Erol
Systems Programmer
MADAGAN, Sharon
Communications Specialist
CAIN, Brenda
Communications Specialist
MAWHINNEY, Brian
ZAMBANINI, Marla
Operations Administrator
Programming Manager
CHISAM, Jerry
FRENCH, Mike
Computer Operator
FRAVEL, Teresa
Computer Operator
Computer Operator
UNEBERG, Pat
JOHNSON, Rose
Technical Writer
NORRIS, Ed
Technical Writer
WEST, Tom
Programmer Analyst
DEVER, Dick
Progammer/Analyst
LEFEW, Brian
Programmer/Analyst
WEIGEL, Greg
Progammer/Analyst
BAKER, Sherry
Programmer/Analyst
PETERSON, Pete
Progammer/Analyst
Progammer/Analyst
HEAVENER, Scott
GROVES,Greg
Programmer/Analyst
HEAVENER, Mark
Programmer/Analyst
STAMBAUGH, Joe
I.B.M. Employer

REPORTS TO
VP Finance
lSD Manager
lSD Manager
lSD Manager
lSD Manager
lSD Manager
lSD Manager
Systems Programmer
Systems Programmer
ISO Tech Support Mgr
lSD Technical Support Mgr
lSD Technical Support Mgr
lSD Technical Support Mgr
lSD Technical Support Mgr
Programming Mgr
Programming Mgr
Programming Mgr
Programming Mgr
Programming Mgr
Programming Mgr
Programming Mgr
Programming Mgr
Programming Mgr
Programming Mgr
Programming Mgr
N/A

WINCHESTER PERSONNEL LIST

By Classification

NAME

POSITION

REPORTS TO

.
Credit Manager
Credit Correspondent
Credit Correspondent
Credit Correspondent
Credit Correspondent
Credit Correspondence
Credit Correspondent
Credit/Claims Clerk
Secretary/Administrative Assistant

VP Finance
Credit Manager
Credit Manager
Credit Manager
Credit Manager
Credit Manager
Credit Manager
Credit Manager
Credit Manager

CREDIT

RAY. Leon
LEVI. Linda

8·
o·-
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COMBS, Valerie
GROVE, Mary Anna
DORSEY. Cable
MASSIE, Sandy
SHELLY. Debbie
SPENCE, Debbie
CLARK. Brenda

YJit~CHESTER

NAME

PERSONNEL LIST

By Classification
POSITION

MANUFACTURING
BLOUNT, Dave
VIce President of Manufacturing
SWIGER, Steve
Manufacturing Administrative Manager
Manufacturing Administrative Manager
MONGOLD, Hoss
ALKIRE, Tom
Manufacturing Services Manager
KENNEY, Jeff
Corporate Inventory Planner
SMITH, Forrest
Product Services Manager
SANTMIER, Doris
Purchasing Supervisor
MURPHY -BROWN, Millie
Executive Secretary

REPORTS TO

Executive VP
VP Manufacturing
Executive VP
VP of Manufacturing
Manufg Services Manager
Manufg Services Manager
Mfg'g Services Mgr
VP Manugacturtng

WINCHESTER PERSONNEL LIST

By Classification

NAME

POSITION

REPORTS TO

VIce President of Operations
Customer Service Supervisor
Customer Service Representative
Customer Service Representative
Customer Service Representative
Customer Service Representative
Service Support Supervisor
Service Support Representative
Service Support Representative
Builder Service Representative
Part-Time Customer Service Rep.
Transportation Manager
Trame Supervisor
Transportation Administrative Assistant
Rate Clerk

Executive VP
VP of Operations
Customer Service Supervisor
Customer Service Supervisor
Customer Service Supervisor
Customer Service Supervisor
VP of Operations
Support Service Supervisor
Support Service Supervisor
Support Service Supervisor
Support Service Supervisor
VP of Operations
Transportation Manager
Transportation Manager
Transportation Manager

OPERATIONS

80
B
en

MATHIAS, Don
RUSSELL, Mltsy
ROBERSON, Betty
PICKETT, Kim
HAINES, Debbie
TURNER, Regina
WOOD, Brenda
BAILEY, JoAnn
RUSSELL, VIckie
WINGFIELD, Cindy
GREENE, Bobby Jo
BORUNDA, Dave
STICKLEY. Wendy
BLYE, Kathy
ORNDORFF, Sheila

WiNCHESTER PERSONNEL LiST

By Classification

NAME

POSITION

REPORTS TO

SALES
WOOD,Tom
REPSHAS,Don
EARL, Bryan
KLINE, Tom
SHIELDS, Ron
BREWER,Todd
DIXON, Robin
CARROLL, Jack
YOUNG, Karen
PATTERSON,Todd
WATSON, Shirley
WATSON, Chris
LEIKAM, Mike
GUYER, Brian
HESS, Darlene
RUSSELL, Sharon
EDWARDS, Constance
TURNER, Diana
BROWN, Heidi
HARDY, Belinda

VIce President Sales/Marketing
Exec VP
Director of Training
VP Sales/Marketing
Director of Marketing Comm.
VP Sales/Marketing
Director of Marketing
VP Sales/Marketing
National Sales Manager/Home Center
VP Sales/Marketing
Mark'g Mgr-Home Center Channel
Dlr of Marketing
MarkeUng Analyst-Home center Channel
Mark'g Mgr-Home Center Channel
National Sales Manager-Builders Square
National Sales Mgr/Home Center
Marketing Assistant
Nat'l Sales Mgr-Bullders Square
Mark'g Mgr-Dealer/Distrlb'r & Builder ChanneiDir of Marketing
Marketing Analyst Dealer/Dist'r & Bulld'r Chan Mark'g Mgr Dealer/Dist'r & Bund•r Chan
Marketing Manager
Director of Marketing
Sales Representative- DLR District (NY/NJ) Director of Training
Marketing Research Coordinator
Director of Marketing
Marketing Secretary
Director of Marketing
Administrative Assistant
Director of Marketing
Mark'g Design & Training Mgr
Dlr of Mark'g Communications
Market Communications Administrator
Dlr of Mark'g Communications
Market Comm. Specialist
Dlr of Mark'g Communications
Marketing Communication Specialist
Dlr of Mark'g Communications

CITY OF WINCHESTER, VIRGINIA

STIPULATION
EXHIBIT 2
page 1

Rouu City

Hall

16 North Cameron Str!'!t

Winchester. VA 22601
703167-1816
FAX 703-722-3618

20 April 1993

mo 703-722~782

Ms. Cheryl E. Bradford
Senior Tax Accountant
American Woodmark Corporation
P.O. Box 1980
Winchester, Virginia 22601

In re: Winchester Taxation of American Woodmark Corporation
Dear Ms. Bradford:
This letter is written to advise American Woodmark Corporation of its tax
liabilities to the City of Winchester. Following the letter from American Woodmark
Corporation dated December 28, 1992, this office has extensively researched your
circumstances to determine American Woodmark's status for local taxes.
1.

PERSoNAL PRoPERTY TAXES

As to personal propeny taXes claimed in your company's letter of December
28, American Woodmark Corporation· is not entitled to a refund. Under the
Virginia law on this question, the manufacturing must take place in the jurisdiction
where the personal propeny is located in order for the property to be exempt from

local taxation.

2.

BUSINESS LICENSE TAXES

American Woodmark Corporation is subject to license taXation under the
general category of •aJt other businesses and occupations not specifically listed or
excepted in this section" under section 21.5-28 (d) of the City Code.
The rate for the tax is $0.25 per S100 of gross receipts. Based on the
information your company has provided, the total tax amount is $343,918.42 for
1991 and $374,636.91 for 1990. The amount for 1992 is not available yet. That
amount will have to be determined. The total amount owed for business licenses is
5718,555.33, not including 1992. Again, no interest or penalty will be assessed until
June 1, 1993, in order to give your company time to make the payment.
Your March 30, 1993 letter included a list of office and plant locations for
American Woodmark Corporation across the country. If American Woodmark
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Ms. Cheryl E. Bradford
Amcric:aD Woodmark Corporation

page 2

20 April 1993
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Corporation has paid taxes in any of those states for this type of business license,
those taXes would be a setoff against the amount listed above as owed the City.
Please provide me any information you have on this.
After you have had an opponunity to consider this letter, please give me a
call to resolve the tax situation of American Woodmark C~rporation.
Sincerely,

~. ~ )1. ~ ... ~&Lacky Sempeles,
Commissioner of the Revenue
cc:

Mark K. Flynn, City Attorney

.....

I

-ooooas

VIRGINIA: IN mE CIRCUIT COURT FOR THE CITY OF WINCHESTER
AMERICAN WOODMARK CORPORATION,
Petitioner

v.

At Law No. 94-101

CITY OF WINCHESTER,
et al.,
Defendants

PETmONER'S REPLY 1\'IEMORANDUM IN SUPPORT OF
ITS MOTION FOR SUMMARY JUDG:MENT
Petitioner American Woodmark Corporation ("American Woodmark"), by counsel,
submits the following reply brief in support of its motion for summary judgment.
I.

INTRODUCTION
Business license tax in Virginia is described as a tax on the "privilege" of engaging in

a business or occupation in a locality. See Winchester Code § 21.53 (cited in defendants'
Memorandum in Opposition to Motion for Summary Judgment, hereinafter "Defendants'
Brief", at 4). Accepting that description, defendants have in effect taxed American
Woodmark for the privilege of operating twenty-four different facilities in the City of
Winchester, when in fact it only operates one. Thus, defendants' tax bears no rational
relationship to the activities conducted by American Woodmark in Winchester and violates
the federal Commerce Clause.
In their brief in opposition, defendants contend that American Woodmark advocates a
"geographic" system of tax accounting that allocates each gross receipt to a specific
geographic location and limits the City of Winchester to taxing only those receipts ascribable
to American Woodmark's headquarters located there. Defendant's Brief at 13. On the

000039

contrary, American Woodmark recognizes that it is impossible to allocate all of its gross
receipts

1:0

specific locations and that numerous facilities contribute to the value earned in any

given sale. It is for precisely that reason that defendants' attempt to tax all of American
Woodmark's nationwide gross receipts is illegal. The United States Supreme Court has made
it clear that the income and receipts of an interstate 11 Unitary business 11 like American
Woodmark must be apportioned by some method that subjects to local tax only that portion
of the interstate business that reasonably reflects the activities the business conducts within
the taxing jurisdiction. Yet here defendants have made no effort to do so, and instead have
allocated all of American Woodmark' s nationwide gross receipts to its corporate
headquarters, ignoring the significant value contributed by the company's extensive facilities
outside of the City. Because most of American Woodmark' s business activities take place at
locations other than its Winchester headquarters, and because defendants' assessment bears
no rational relationship to American Woodmark's actual activities in Winchester, defendants'
unapportioned tax violates the federal Commerce Clause as a matter of law.

II.

ARGUMENT

A..

American Woodmark Has Provided Defendant Sempeles With All
Information That He Requested and All Information Necessary to
Apportion Its Gross Receipts.

Dtefendants argue that American Woodmark failed to provide defendant Sempeles with
necessary infonnation and that it is therefore barred from relief in this Court under Va. Code
§ 58.1-3987. Specifically, they claim that American Woodmark never provided a "complete

listing" of local license taxes paid to other jurisdictions. See Defendants' Brief at 7. Their
-2-
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argument is both factually incorrect and legally irrelevant. Simply put, it is a red herring
meant to divert the Court from defendants' abuses.
Both before making his April 20, 1993, assessment and again after American
Woodmark formally objected to the assessment, Sempeles made numerous requests for
information to American Woodmark, including a request to review all local and state tax
returns flied by American Woodmark. Sempeles has admitted, both in correspondence and at
his deposition in this case, that American Woodmark has cooperated fully with all his
requests for information, and that he had all the information he needed to determine the situs
of American Weedmark's gross receipts before sending the April20 assessment. See
Attachment A (letter dated April19, 1994); Attachment B (Sempeles Deposition at 37-40,
45, 58-59, 74). If Sempeles did not have all of the information necessary to make any taxing
decision, it is because he did not request what he needed.
More importantly, American Woodmark does not argue in this motion that any license
taxes it paid to other jurisdictions should reduce dollar-for-dollar the tax it owes to the City. 1
Indeed, it never made an explicit claim for any reduction for taxes paid elsewhere because
the actual amount of license taxes paid in other states is irrelevant to the proper amount of
tax due to the City. Under the Commerce Clause, regardless whether and how much license
tax American Woodmark actually paid elsewhere for the privilege of doing business, because

1

Defendants may be confusing an absence of information with a failure to provide it.
Reflecting the archaic nature of the much maligned Virginia local license tax, or so-called
"BPOL" tax, American Woodmark pays gross receipts-based license taxes in relatively few
other jurisdictions across the nation. It provided the City with tax returns for those few
jurisdictions. If it accepted defendants' assessment method, there is no question but that
American Woodmark would have almost no deductions from the tax as assessed.
-3-

it is an interstate business, American Woodmark' s gross receipts must be fairly apportioned.
American Woodmark has provided ample information to defendants (much of which they
stipulated to) demonstrating its extensive interstate operations and the obvious need for
apportio1unent. Had defendants shown any interest in abiding by the fair apportionment
requirement as mandated by the United States Supreme Court, they would have used the
information American Woodmark made available to devise an appropriate formula. In short,
American Woodmark provided all the information necessary to support the claims it is
making here in opposition to the April 20 assessment. 2

B.

Defendants' Assessment Fails the Fair Apportionment Reguirement.

Defendants argue that American Woodmark is a "unitary business"; we agree and so
does the Court. In its decision in the previous dispute between these parties, this Court
refused to "vivisect" American Woodmark into its various component parts, and held that it
was an integrated manufacturing business. See American Woodmark v. City of Winchester.
et al., Case No. 93-291. Findings of Fact and Conclusions of Law at 15 (September 21,
1994),

pc~tition

for appeal granted April 18, 1995.

2

Even if the Court were to assume arguendo that American Woodmark failed to provide
some requested information, the statute does not support denying its requested relief. The
statute p(:nnits the Court to correct an erroneous assessment if that assessment "was not
caused by the wilful failure or refusal of the applicant to furnish the tax-assessing authority
with the necessary information, as required by law." Va. Code§ 58.1-3987. Defendants
have fai11!d to argue any wilfulness on the part of American Woodmark or any failure to
provide information "as required by law." Moreover, it is clear in this case that Defendant
Sempeles chose merely to ignore all the relevant infonnation American Woodmark provided
and that there is no cause for dismissal under § 58.1-3987. See Smith v. Board of
Supervisors of Fairfax County, 234 Va. 250, 258, 361 S.E.2d 351, 355-356 (1987). The
sole "cause" of the erroneous assessment here was defendants' refusal to apportion their tax.
-4-
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But defendants derive the wrong conclusion from this consensus. There is no dispute
that American Woodmark is a unitary business and certainly all of American Woodmark' s 24
facilities operating in 13 different states during 1990 and 1991 contributed to generating the
value realized by the company's sales over that period. Under federal constitutional law the
gross receipts of such an interstate business must be apportioned to tax only gross receipts
"justly attributable" to the business done within the taxing jurisdiction. Western Livestock v.
Bureau of Revenue, 303 U.S. 250, 254-55, 58 S.Ct. 546, 548 (1938). The United States
Supreme Court has never addressed the unitary business concept except in the context of the
"unitary business/formula" method of apportioning the receipts or income of a unitary
business for tax purposes among the various jurisdictions where it does business, and for
defendants to assert here that the unitary status of American Woodmark' s business justifies
taxation of all its nationwide receipts by a single locality flies in the face of an unbroken
string of Supreme Court jurisprudence. See Container Com. v. Franchise Tax Board, 463
U.S. 159, 165, 103 S.Ct. 2933, 2940 (1983) (three part apportionment formula for state
franchise tax); Amerada Hess Com. v. Director, 490 U.S. 66, 109 S.Ct. 1617 (1989) (three
part apportionment formula for state income tax); Trinova Cotp. v. Michigan Dept. of
Treasury, 498 U.S. 358, 111 S.Ct. 818 (1991) (three part apportionment formula for state
value-added tax); ASARCO v. Idaho State Tax Commission, 485 U.S. 307, 102 S.Ct. 3103
(1982) (three part apportionment formula for state income tax); Barclays Bank PLC v.
Franchise Tax Board of California, 114 S.Ct. 2268 (1994) (three part apportionment formula
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for state :franchise tax).

3

Despite this consistent longstanding case law, defendants invoke

the unitary business concept but ignore its constitutionally mandated counterpart, fair
apportionment. The refusal to apportion American Woodmark' s gross receipts and the
hoarding of those receipts for tax by the City is a blatant violation of the fair apportionment
requiremc~nt of the federal Commerce Clause. As set out in American Woodmark's opening

brief, a tlX is not fairly apportioned unless it meets the "internal" and "external" consistency
tests. De:fendants' arguments concerning each of those tests are incorrect.

1.

Defendants' Assessment Fails the Internal Consistency Test of "Fair
Apportionment."

The purpose of the "internal consistency" test is to determine whether the same
stream of income or receipts will be subjected to multiple taxation. A local tax is internally
consistent if the tax, applied on a national scale, would not result in overlapping taxation of
the same income or receipts. The parties agree as to the formulation of the internal

3

The Virginia Supreme Court is equally conversant with and just as adamant concerning the
requirement that any tax on business be fairly apportioned to be a valid tax. Commonwealth
v. B.J. ~fcAdams. Inc., 227 Va. 548, 317 S.E.2d 788 (1984); Commonwealth of Virginia v.
Lucky Stores. Inc., 217 Va. 121, 225 S.E.2d 870 (1976) (Apportionment of income of a
unitary business required for state income tax purposes); Commonwealth of Virginia v. Olin
Comoration, 212 Va. 53, 181 S.E.2d 818 (1971) (same); C&P Telephone Company v. City
of Newport News, 196 Va. 627, 85 S.E.2d 345 (1955) (City's gross receipts tax limited to
telephont! service in the city); Dan River Mills. Inc. v. Citv of Danville, 194 Va. 654, 75
S.E.2d 72 (1953) (Gross receipts must be apportioned among locations where taxpayer is
doing business); Commonwealth of Virginia v. Baltimore Steam Packet, 193 Va. 55, 68
S.E.2d 137 (1951) (License tax on gross receipts, if fairly apportioned, is valid). See also
Attorney General Opinion to George W. Titus, 1978-1979 Report of the Attorney General at
279 (Dec:ember 1, 1978) (Virginia locality cannot tax gross receipts earned out of state when
only adrrtinistrative office located in jurisdiction).

-6-
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consistency test, namely that the Court should assume that all localities nationwide assess the
same tax as the City and then determine the possibility of multiple taxation. Defendants,
however, have applied an unjustifiably constricted version of the test.
Defendants argue that their assessment presents no risk of multiple taxation because
Winchester ordinance and state law provide for a deduction from nationwide receipts taxable
by the City for any gross receipts subjected to license tax in other jurisdictions. As an initial
matter, it is critical to point out that defendant Sempeles' ftrst, and as yet unamended,
assessment differs substantially from defendants' current position. Defendants now concede
that the credit mechanism offered by Sempeles in his April 20 assessment letter was
erroneous on its face because it only provided a credit against the City tax due for license
taxes paid in other jurisdictions, rather than a deduction of the taxed gross receipts from the
gross receipts base of American Woodmark. See Defendants' Brief at 6. Sempeles'
December 10, 1993, letter to Cheryl Bradford allowed that American Woodmark could
deduct from its gross receipts any receipts on which it pays license tax in other jurisdictions
and not just credit taxes paid against the City's tax. However, despite this correction,
Sempeles has made no adjustment in his original April 20 assessment. See Defendants'
Brief, Exhibit 4.
In any event, regardless of which of defendants' fonnulae is the basis for their
assessment, both are constitutionally defective because they fail the internal consistency test.
According to defendants, if every jurisdiction adopted Sempeles' approach, American
Woodmark would be able to deduct from its tax base in each such jurisdiction receipts
subject to license tax in every other jurisdiction, thereby eliminating the possibility of
-7-
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multiple taxation. See Defendants' Brief at 14-15. Defendants' argument has three major
flaws.
First, the statutory authority on which defendants rely for their apportionment
fonnula, Va. Code § 58.1-3708, does not apply to apportionment of business license tax
between localities in Virginia and localities outside of Virginia. Several aspects of the statute
make it clear that it applies only to intrastate apportionment between localities in the
Commonwealth. The very structure of the statute requires that the localities involved in the
apportionment all follow the same formula: detennining what gross receipts are attributable
to and taxed by another locality and deducting those from the taxing locality's license tax
base. The statute thus authorizes the "other" locality to impose the tax and dictates how it
shall do

~:o.

Va. Code § 58.1-3708. For defendants to assert that this permissive authority

encompasses localities beyond Virginia is ridiculous. The General Assembly simply has no
authority to require any jurisdiction outside of Virginia to follow this approach, and it is
apparent from the very operation of § 58.1-3708 that it applies only to intrastate
apportionment among Virginia localities. Accord, Virginia Attorney General Opinion to
Roscoe Reynolds, 1995 WL 58880 (January 20, 1995) (expressly declining to apply § 58.13708 to

~lpportion

income of contractors with out of state business locations).

In addition, subsection (F) of § 58.1-3708 explicitly illustrates the strictly intrastate

scope of section 58.1-3708. That subsection dictates how a locality is to assess its license
tax against a business with multiple locations if the license tax is not measured by volume.

The statute provides that "where a local license tax, or any portion thereof, is measured other
than by volume, the tax, or such portion, shall frrst be computed for each locality as if the
-8-
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entire business were done within such locality and the amount so determined shall be
multiplied by a fraction, the numerator of which is the volume of business done in such
locality and the denominator of which is the volume of business done in the
Commonwealth." Va. Code§ 58.1-3708(F) (emphasis added). As the denominator of the
fraction does not include business done outside of Virginia, the tax formula can only be used
to apportion Virginia business among Virginia localities.
Second, defendants' reliance on Goldberg v. Sweet is misplaced. That case affirmed
an excise tax imposed by Illinois on certain long distance telephone calls. The relevant
Illinois law imposed a five percent tax on:
the gross charge of interstate telecommunications (1) originated or terminated in
Illinois ... and (2) charged to an Illinois service address, regardless where the
telephone call is billed or paid.
Goldberg, 488 U.S. 252, 256, 109 S.Ct. 582, 586 (1989). The Court concluded that the
internal consistency test was satisfied because 11 if every State taxed only those interstate
phone calls which are charged to an in-state service address, only one state would tax each
interstate telephone call." ld., 488 U.S. at 261, 109 S.Ct. at 589. In contrast, if every state
where American Woodmark did business imposed a tax on all of its nationwide gross
receipts, those receipts would be taxed many times over. In addition, the tax in Goldberg
was imposed on a specific transaction, with which at most one other state would have taxable
nexus, i.e., the state of origination or termination for the call. ld., 488 U.S. at 263, 109
S.Ct. at 589-90. In this case, defendants seek to tax not a specific transaction with clear
geographic parameters as in Goldberg, but an extensive and ongoing unitary business activity
conducted on a nationwide scale.
-9-
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Tlttis leads to the third flaw in defendants' internal consistency argument. As both a
practical and legal matter, the apportionment formula that defendants seek to implement (and
argue is imposed by § 58.1-3708) is circular and impossible to administer. By its terms
§ 58.1-3708 sets up a system where the situs of business activities and apportionment of tax

is detenn.ined with respect to a taxing "locality" where the taxpayer has a "defmite place of
business or maintains an office" and any "other locality" where the taxpayer also has such a
place of business. Va. Code § 58.1-3708 (A) and (B). The ''locality and the "other
II

locality" are both permitted to assess license tax according to the apportionment formula set
out in subsection (B) of the statute. That is, the "other locality" shall assess tax on the
"volume attributable to the business ... in such other l~ality." Va Code § 58.1-3708(B).4
The "locality" in which the "ftrst mentioned defmite place or office is located" must then
deduct from its license tax base "[a]ll volume attributable to the business ... in any such
other locality. " Id.
The statute does not provide a means for either locality to calculate what volume is
"attributable" to business in the "other locality," and thus is silent on the central issue in
determining fair apportionment.

In addition, the statute can become circular if applied

without a dose of good faith and common sense. It appears from the face of the statute that
the fust posited locality is to wait and see what the "other locality" decides to tax, deduct the
receipts taxed by the "other locality" from the entire gross receipts of the business, and then
tax the rest. Of course, if every locality took the position of the fust locality and adopted

Gross rt~ceipts are included in the defmition of the term 11 VOlume." Va Code § 58.13708(0).

4
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the above approach, no locality would be able to assess tax. Each would be waiting for the
"other" to assess their tax, while the "other" played the same waiting game, resulting in a
perpetual business license tax stand-off. Conversely, both might dig in, as defendants have
done, and refuse to yield to the "other," thereby creating overlapping assessments on the
same receipts.
This stand-off or overlap, as the case may be, is averted by localities that apply
common sense and make a good faith judgment about what gross receipts are truly
attributable to business done within their borders, despite the lack of statutory guidance on
precisely how to make that judgment.5 Defendants' approach, however, has ensured the
circular result, making the internal consistency test meaningless.

It has chosen to make the

initial judgment that all of American Woodmark's gross receipts are taxable in Winchester,
without attempting to judge which are attributable to the corporate headquarters there and
then to make deductions from the tax base available only for taxes actually paid to other
jurisdictions. If every other jurisdiction in which American Woodmark conducts business
adopted the same approach, every jurisdiction would issue an assessment that all of American
Woodmark's gross receipts were subject to license tax with a deduction for gross receipts
subject to tax actually paid to other jurisdictions. American Woodmark would be faced with
the dilemma of whether to pay tax on all of its gross receipts to every jurisdiction or to
deduct all of its gross receipts from its tax base in every jurisdiction. In short, rigorous

5

In addition, this potential difficulty with the statute is of no constitutional moment if the
statute is used as intended, i.e., to apportion license tax on only intrastate business among
Virginia localities.
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application of the internal consistency test to defendants' assessment results in a circular and
nonsenskal dilemma.
2.

Defendants' Assessment Also Violates the External Consistency Test
of "Fair Apportionment".

Defendants suggest that allocating income among different jurisdictions "bears some
resemblance ... to slicing a shadow." Defendants' Brief at 16 (quoting Container Corp. v.
Franchis€: Tax Board, 463 U.S. 159, 192, 103 S.Ct. 2933, 2954 (1983)). Be that as it may,
slicing the shadow is constitutionally required. Id. More to the point, in this assessment
defendant Sempeles did not even bother to take the slicing knife out of the cabinet.
Tb.e core requirement of both the external consistency test and fair apportionment
generally is that the taxing jurisdiction tax "only that portion of the revenues from interstate
activity ·which reasonably reflects the in-state component of the activity being taxed."
Goldberg~,

488 U.S. at 262, 109 S.Ct. at 589. See also ld., 488 U.S. at 260-61, 109 S.Ct.

at 588 (Purpose of apportionment "to ensure that each state taxes only its fair share of an
interstate transaction"); Container Corp., 463 U.S. at 169, 103 S.Ct. at 2942 (Under external
consistency test the apportionment formula must actually reflect "a reasonable sense of how
the incorne is generated"); Department of Revenue of the State of Washington v. Association
of Washington Stevedoring Companies, 435 U.S. 734, 748, 98 S.Ct. 1388, 1398 (1978)
("The Commerce Clause balance tips against the

tax

only when it unfairly burdens commerce

by exacting more than a just share from the interstate activity").

If these statements by the Supreme Court are to be given any meaning, defendants'
unapportioned assessment must be struck down. A host of different activities contribute to
t
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the value realized by every cabinet sale made by American Woodmark, and most of those
activities occur outside of the City of Winchester and outside of Virginia. For example,
during 1990-91 cabinets were designed at American Woodmark' s facility in Frederick
County. American Woodmark facilities in Virginia, West Virginia and Georgia produced
components, which were in tum incorporated into finished cabinets at manufacturing facilities
in Virginia, Georgia, Alabama and Arizona. Some of the cabinets were sold and shipped
directly from those plants to customers, while others were shipped to distribution centers,
none of which were located in the City and only one of which was located in Virginia. Field
sales personnel dispersed in American Woodmark sales offices and distribution centers across
the nation dealt with customers throughout the country in order to create sales. Although the
management, fmancial, and information service activities at the headquarters contributed
value to the company's sales, $e lion's share of that value was generated at the company's
other facilities. Thus, on its face, defendants' assessment of tax on American Woodmark's
nationwide gross receipts does not "reasonably reflect the in-state [or, here, the local]
component of the activity being taxed. 11 Goldberg, 488 U.S. at 262, 109 S.Ct. at 589. In
the vernacular of Virginia license tax, defendants have taxed American Woodmark for the
"privilege" of operating 24 different facilities in the City, although only one of those
facilities is physically there. A more egregious example of an unapportioned tax is hard to
imagine.
On brief, defendants' focus on the unitary business principle and cite three decisions,
Mobil Oil Com. v. Commissioner, 445 U.S. 425, 438, 100 S.Ct. 1223 {1980), Amerada
Hess Corp. v. Director, 490 U.S. 66, 109 S.Ct. 1617 {1989), and Trinova Com v. Michigan
-13-
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Dept. of Treasuey, 498 U.S. 358, 111 S.Ct. 818 (1991), for the propositions that a state may
tax valuE: generated in part outside its borders by a unitary business that conducts activities in
the state and that a taxing jurisdiction does not have to engage in the problematic chore of
"geographic accounting." See Defendant's Brief at 16-18. However, as we have said,
defendants ignore the fact that fair apportionment is a necessary part of the unitary business
approach. A unitary business is an integrated business engaged in coordinated activity
conducted at a variety of locations all of which contribute value to the enterprise as a whole.
See Mobil Oil, 445 U.S. at 439-443; 100 S.Ct. at 1232-34. The Supreme Court has
recognizc~d,

as defendants point out, that when such a business conducts coordinated activities

in variou.s jurisdictions, it is very difficult to assign a geographic location to the value

generated by those activities. See Container Cotp., 463 U.S. at 192, 103 S.Ct. at 2954. As
a result, the Court has approved of various formulae employed by taxing authorities to arrive
at an approximate measure of the portion of interstate business activities conducted in their
jurisdictions. See supra at 5-6 (citing cases).
D·efendants' discussion of the unitary business concept ignores altogether the core
requirement of fair apportionment under the Commerce Clause. Whether apportioned by the
unitary business/formula approach or by geographic accounting, a tax must reasonably reflect
the business activities conducted in the taxing jurisdiction. American Woodmark
acknowlt:dges that it is a unitary business and asserts only that defendants must apply some
type of formula to apportion its gross receipts for license tax purposes. Defendants failed,
however to take the constitutionally mandated step of apportioning the tax to reflect a
t

rational relationship to American Woodmark's activities in Winchester. Indeed, defendants,
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not American Woodmark, have engaged in "geographic accounting" that they now purport to
decry. While in their brief defendants purport to acknowledge the difficulty in attributing
value to particular jurisdictions, in their assessment defendants chose to attribute all of the
value generated by American Woodmark nationwide to one facility in one geographic
location, the corporate headquarters in Winchester. Nowhere, under either Virginia or
federal law, is such a position even remotely sanctioned as a fair and reasonable method of
taxation. 6
Finally, defendants rely on Goldberg v. Sweet again to argue that their offered
deduction of receipts subject to license tax in other localities satisfies the external consistency
test. See Defendants' Brief at 19-20. This is simply not the case. Goldberg involved an
excise tax on a single transaction -- an interstate telephone call -- that the Court described as
a sales tax. See Goldberg, 488 U.S. at 262, 109 S.Ct. at 589. As set out above, the Court
concluded that the tax satisfied the internal consistency test. See supra at 9-10. In
evaluating the tax under the external consistency test, the Court noted that only two states
would have the necessary nexus to tax the transaction in question:

6

American Woodmark reserves for trial and includes in its proposed findings of fact and
conclusions of law the Virginia law that bars defendant Sempeles' assessment in this case.
The Virginia law is not included with the present dispositive motion because it requires
further findings at trial, e.g., what is not subject to license tax as gross receipts derived from
the manufacture and sale of goods at wholesale at the place of manufacture. See Va. Code §
58.1-3703(B)(4). To the extent that the present assessment is not dismissed out of hand for
its fatal over-reaching under federal law, substantial Virginia law issues remain to be
resolved at trial, including whether defendants' assessment, even if adjusted by an
apportiomnent fonnula passing constitutional muster, can subject American Woodmark
headquarters to license tax because, under Virginia law, the headquarters itself generates no
gross receipts.
-15-
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W'e believe that only two States have a nexus substantial enough to tax a
consumer's purchase of an interstate telephone call. The fust is a State like
Illinois which taxes the origination or termination of an interstate telephone
ca.ll charged to a service address within that State. The second is a State
which taxes the origination or termination of an interstate telephone call billed
or paid within that State.
Goldberg, 488 U.S. at 263, 109 S.Ct. at 590. The Court concluded under the "practical
inquiry" ~of the external consistency test that allowing the credit for taxes paid to other
jurisdictions on such a call was a reasonable way of apportioning the excise tax. See ld.,
488 U.S. at 264-65, 109 S.Ct. at 590-91.7
In contrast, Virginia business license tax is a tax on gross receipts, generated in this
case by a large company doing business in multiple jurisdictions through multiple facilities.
Simply al.lowing deduction for revenues subject to license taxes paid to other jurisdictions
will not result in defendants only taxing Winchester's fair share of American Woodmark' s

7

Regardle:ss of whether one conceptualizes business license tax as a tax on gross receipts or
as a tax on the privilege of doing business, the practical risk of multiple taxation created by
defendants is considerable. Defendants' deduction is available only for gross receipts
subjected to license tax calculated based on gross receipts and actually paid to other
jurisdicti()ns. Defendants thus ignore other potential gross receipts taxes. If another
jurisdicti()n simply chose to impose a "Gross Receipts Tax" independent of any license
requirem•:nt, American Woodmark would be exposed to the risk of multiple taxation.
Because the tax would not be a "license tax," defendants exemption would not be available,
and the gross receipts would be taxed twice, once by the hypothetical jurisdiction's "Gross
Receipts Tax" and once by Winchester's "Business License Tax."
M[oreover, different localities could assess a tax on the privilege of doing business
using a variety of measures other than gross receipts. See Petitioner's Trial Exhibit 21 (list
of license~ or business activity taxes paid to other jurisdictions). Paying license tax measured
by something other than gross receipts would not entitle American Woodmark to any
deduction for its license tax base pursuant to defendants' assessment. Thus, whether one
conceptualizes Virginia business license tax as a business activity tax or as a gross receipts
tax, the fashion in which defendants' have assessed that tax creates the risk of multiple
taxation ;md an undue burden on interstate commerce.
-16-
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business. Because a jurisdiction where a significant American Woodmark plant is located
chooses not to assess license tax against gross receipts attributable to that plant does not
mean that Winchester can reach out and tax all of those revenues. See Ryder Truck Rental
v. County of Chesterfield, 248 Va. 575, 579 n.S, 449 S.E.2d 813, 816 n.5 (1994) (Virginia
locality may not impose tax on property potentially subject to tax by another jurisdiction even
if no tax is actually paid there).
Defendants' assessment of license tax against all of American Woodmark' s gross
receipts despite the company's extensive business operations outside the City and the
Commonwealth is simply not "rationally related" to the scope of its activities in the City.
See Container Corp., 103 S.Ct. at 2942; Barclays Bank, 114 S.Ct. at 2277. The assessment
violates the Commerce Clause and this Court must declare it erroneous. 8

C.

The Supreme Court's Recent Decision in Jefferson Lines Further Supports
the Unconstitutionality of Defendants' Assessment.

In its opening brief, American Woodmark cited the Eighth Circuit's decision in In Re
Jefferson Lines. Inc., 15 F.3d 90 (8th Cir. 1994). After that brief was filed, the Supreme
Court reversed the decision. See Oklahoma Tax Commission v. Jefferson Lines. Inc., U.S.

8

Defendants assert that American Woodmark has failed to meet its burden of proving by
"'clear and cogent evidence' that the gross receipts attributed to Winchester are in fact 'out
of all appropriate proportions to the business transacted' in Winchester." Defendants' Brief
at 21. (citing Container Com.) While this assertion might have some appeal in a dispute
over the details of a particular apportionment formula, it has no merit here in light of
American Woodmark' s extensive interstate operations and its modest presence in the City.
Taxing gross receipts generated by 24 different facilities operating in 13 states is, under any
standard of proof, out of any appropriate proportion to the one American Woodmark facility
in the City.
-17-

000055

Supreme Court No. 93-1677, slip op. (April3, 1995). The reasoning of the Supreme
Court's dlecision, particularly the manner in which the Court distinguished its earlier decision
in Central Greyhound Lines v. Mealy, 334 U.S. 653, 68 S.Ct. 1260 (1946), further supports
striking down the tax assessment in this case. In Jefferson Lines, Justice Souter has done the
service of clarifying and organizing more than a century of Supreme Court jurisprudence on
taxes and the Commerce Clause. The decision announces a bright line test that not only
illuminatc:s the somewhat dim nuances of the preceding case law, but also serves as a beacon
to clarify the application of that case law to the present facts.
As set out fully in American Woodmark's opening brief, the tax challenged in

Jefferson Lines was a sales tax imposed by Oklahoma on the sales of bus tickets where the
sale of the ticket took place and the travel commenced in Oklahoma. Oklahoma State Tax
Comm. v. Jefferson Lines. Inc., slip op. at 2 n.2. In holding the tax consistent with the
Commerc:e Clause, the Supreme Court emphasized the distinct analysis applicable to sales
taxes:
In. reviewing sales taxes for fair share, however, we have had to set a different
course. A sale of goods is most readily viewed as a discrete event facilitated
by the laws and amenities of the place of sale, and the transaction itself does
not readily reveal the extent to which completed or anticipated interstate
activity affects the value on which a buyer is taxed. We have therefore
consistently approved taxation of sales without any division of the tax base
arnong different States, and have instead held such taxes properly measurable
by the gross charge for the purchase, regardless of any activity outside the
taxing jurisdiction that might have proceeded the sale or might occur in the
fu.ture.
Id. at 7.
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Defendants' assessment is not a tax on a "discrete event," but on all of American
Woodmark' s gross receipts, generated by sales and manufacturing activity largely taking
place in other states. This is precisely the ground that the Jefferson Lines opinion employed
in distinguishing Central Greyhound. The tax in Central Greyhound was a tax on gross
receipts imposed by New York on the operator of bus lines in New York, New Jersey and
Pennsylvania. The Supreme Court struck the tax down because it was not apportioned
according to miles travelled in New York. See Central Greyhound, 334 U.S. at 660-63, 68
S.Ct. 1265-66. In Jefferson Lines, Justice Souter drew a sharp contrast between the sales tax
before the Court and the gross receipts tax struck down in Central Greyhound:
The Court [in Central Greyhound] thus understood the gross receipts tax to be
simply a variety of tax on income, which was required to be apportioned to
reflect the location of the various interstate activities by which it was earned.
Jefferson Lines, slip op. at 9. The Court went on to note that with the Oklahoma sales tax
"[t]he taxable event comprises agreement, payment, and delivery of some of the services in
the taxing State; no other State can claim to be the site of the same combination." ld. As
noted above, the same cannot be said for the receipts of American Woodmark, which are
properly subject to tax in a variety of jurisdictions, and the nature of the tax here, a license
tax on gross receipts. Thus, defendants' assessment is distinguished from the tax in Jefferson

Lines, and it should be struck down based on the reasoning in Central Greyhound.

D.

Sempeles Is Not Entitled to Immunity of Any Kind for His Violations of
American Woodmark's Constitutional Rights.

-19-
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Tile United States Supreme Court, "aware of the salutary effects that the threat of
liability (!an have," has been "cautious in recognizing claims that government officials should
be free of the obligation to answer for their acts in court." Forrester v. White, 484 U.S.
219, 223-224, 108 S.Ct. 538, 542 (1988). Official immunity is an affmnative defense that
must be pled by the defendant official, Harlow v. Fitzgerald, 457 U.S. 800, 815, 102 S.Ct.
2727, 2736 (1982), and the official seeking immunity bears the burden of showing that
immunity is justified by overriding considerations of public policy. Forrester, 484 U.S. at
224, 108 S.Ct. at 542.
As an initial matter, defendant Sempeles' plea of immunity fails to affmnatively plead

the level of immunity he is asserting. As discussed below, the standards applicable to
absolute "quasi-judicialn immunity on the one hand and "good faith" qualified immunity on
the other differ substantially. American Woodmark and this Court are entitled to know what
defense defendant Sempeles is pleading, yet both his plea of immunity and memorandum in
support hopelessly confuse the standards and fail to affmnatively state either defense.
Moreover, defendant's plea of immunity and his memorandum in support fail to meet his
burden of justifying his exemption from personal liability by overriding considerations of
public policy. For these reasons alone, defendant's plea of immunity should be denied.
1.

Defendant Sempeles Was Not Performing a Judicial Function and Thus
Has No Defense of Absolute Immunity.

A.ssuming, for present purposes, that Sempeles is seeking absolute "quasi-judicial"
immuni~y,

he has failed to set forth grounds warranting such immunity. The United States

Supreme Court has made clear that the courts must follow a "functional" approach to
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immunity law. It is not the judicial, prosecutorial, or legislative status of an officer that
merits immunity, but the nature of the functions he performs. Harlow, 457 U.S. at 810, 102
S.Ct. at 2734. The Supreme Court has "generally been quite sparing in its recognition of
claims to absolute official immunity" and "has been careful not to extend the scope of the
protection further than its purposes require." Forrester, 484 U.S. at 224, 108 S.Ct. at 542.
The Supreme Court has accorded absolute immunity to judges or other officers performing
"quasi-judicial" functions because the "safeguards built into the judicial process tend to
reduce the need for private damages actions as a means of controlling unconstitutional
conduct." Butt v. Economou, 438 U.S. 478, 512, 98 S.Ct. 2894, 2914 (1978). To merit
absolute immunity under this standard, therefore, an official must establish that he performs
a quasi-judicial function reflecting the same adjudicatory safeguards found in the judicial
process. Factors identified by the Supreme Court that support a fmding of absolute
immunity include whether the fact fmder is insulated from political influence, the importance
of precedent in resolving controversies before that official, the adversarial nature of the
process, and whether there is the right to cross examine witnesses or present evidence.
Butts, 438 U.S. at 512-513, 98 S.Ct. at 2914.

See

Applying these factors, the courts have

denied absolute immunity to tax officials acting independent of any third party adjudicator,
relying on a record neither created nor tested by the adversarial process and performing an
.. amalgam of the roles of prosecutor, judge, jury and marshall executing the judgment."
Bothke v. Fluor Engineers and Constructors. Inc., 713 F.2d 1405, 1411 (9th Cir. 1983),
vacated and remanded on other grounds 468 U.S. 1201 (1984). See also Marx v. Truck
Renting and Leasing Association. Inc., 520 So.2d 1333 (Miss. 1987) (Section 1983 claim
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granted against state tax official whose assessment was found to violate the Commerce
Clause).
Under the standards articulated in Butt, defendant Sempeles has failed to justify any
claim of absolute "quasi-judicial" immunity from liability in this case. Contrary to
Sempeles' contention in his plea of immunity, the duties of a commissioner of revenue are
specified under Virginia law and are not judicial in nature. Sempeles' responsibilities under
the Winchester City Code require him simply to multiply a stated license tax rate against a
taxpayer's gross receipts. The Virginia Supreme Court has held that, while the valuation of
property for tax purposes may be a quasi-judicial function, the mere application of a
prescribed tax rate to the tax base is not judicial in nature. City of Richmond v. Eubank,
179 Va. 70, 82-83, 18 S.E.2d 397, 403 (1942). Moreover, the commissioner of revenue's
authority to summon witnesses and compel information provides none of the safeguards
against unconstitutional conduct found in the adjudicatory process. Proceedings before local
commissioners of revenue are not adversarial in nature. There is no requirement that
taxpayers be permitted to examine witnesses or challenge the record upon which the
commissioner's assessment is based. The commissioner's fmdings are based on a record that
is neither created by nor tested in any adjudicatory process, and the commissioner himself is
not only not insulated from political influence but may be said to perform the roles of
investigator, prosecutor, judge, jury and executioner.
U'nder this system, the fact that commissioners enjoy the power to summon witnesses
and compel information not only fails to guard against unconstitutional conduct, but makes it
all the more likely that abuses will occur. The appealability of the commissioner's findings
-22-
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to the local circuit court likewise fails to justify the extension of absolute immunity in this
case. Absolute immunity may be appropriate where the official's conduct initiates
adjudicatory proceedings having safeguards against misconduct built into the process itself.
See Vosburg v. Department of Social Services, 884 F.2d 133 (4th Cir. 1989); Butz, 438
U.S. at 513-516, 98 S.Ct. at 2914-15. Here, Sempeles is free to issue his assessment under
Virginia law completely independent of anything remotely resembling an adjudicatory process
with institutional safeguards. Indeed, Virginia law makes clear that the assessment of a local
commissioner is administrative in nature. Virginia Code § 58.1-3984 expressly states that a
taxpayer aggrieved by a commissioner's assessment need not pay the tax assessed or exhaust
administrative appeals with that local official to contest the assessment in circuit court. It is
clear from § 58.1-3984, in contrast to state taxes which require at least prepayment of the tax
assessed before court

action,~

Va. Code § 58.1-1825, that the General Assembly relegates

commissioners of revenue to nonjudicial roles. The fact that American Woodmark could,
and did, challenge Commissioner Sempeles' assessment in court does not justify a grant of
absolute immunity where proceedings in the commissioner's office afforded American
Woodmark no means of safeguarding its rights.

2.

Defendant Sempeles Is Not Entitled to the Defense of Qualified Immunity.

Although it remains unpled, defendant Sempeles also appears to be arguing that he
should be afforded qualified immunity in this case. According to the Supreme Court,
government officials may claim qualified immunity from liability arising from their
performance of discretionary functions only if they can show that their conduct did not
violate clearly established statutory or constitutional rights which a reasonable person would
-23-
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have kno·wn. See Harlow, 457 U.S. at 818, 102 S.Ct. at 2738. Under the standards
articulated by the Supreme Court in Harlow then, defendant Sempeles must prove that the
functions giving rise to his liability did not violate American Woodmark' s clearly established
statutory or constitutional rights.
On the contrary, it is clear that Sempeles' assessment did violate a clearly established
constitutional right of American Woodmark. As the defendant's own memorandum indicates,
the requirement of fair apportionment has been fmnly established since at least the Court's
1977 decision in Complete Auto, and probably since its 1946 decision in Central Greyound.
Case law in the Virginia Supreme Court is similarly longstanding. See supra at n. 3. The
argument that the Supreme Court has not decided a case identical to this one is of no merit.
It is not required that the very action in question have been previously held to be unlawful,
only that under pre-existing law the official should be on notice that his conduct probably is
unlawful. See Gooden v. Howard County, 954 F.2d 960, 968 (4th Cir. 1992). The
principle~;

argued by American Woodmark in this case were already in place at the time the

assessme:nt was made in numerous decisions of both the United States Supreme Court and the
Virginia Supreme Court. Sempeles, as a public official, is charged with a duty to know the
law applicable to his conduct. See Harlow, 457 U.S. at 818, 102 S.Ct. at 2738; Swanson v.
Powers, 937 F.2d 965, 968 (4th Cir. 1991), cert. denied, 502 U.S. 103 (1992); Arebaugh v.
Dalton, 730 F.2d 970, 972-973 (4th Cir. 1984). Had Commissioner Sempeles undertaken to
acquaint himself with the law governing his conduct, he would have been on notice that the
assessment levied against American Woodmark was blatantly unlawful in light of existing
case law. Indeed, the defendants' brief admits as much to the extent that it attempts to
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excuse Sempeles' violation of American Woodmark's right to apportionment by American
Woodmark' s alleged failure to provide the necessary information upon which to apportion the
tax. If American Woodmark had no clearly established right to apportionment of these taxes,
its alleged failure to tum over needed information would be of no consequence. In fact,
American Woodmark did turn over to the commissioner's office all information necessary to
apportion the tax assessment as required. Defendant's assertions with respect to American
Woodmark's alleged non-compliance are not only specious, they clearly illustrate the
deliberate indifference Sempeles brought to this matter.
In light of the state of the case law at the time of the assessment at issue here, any

reasonable person would have concluded that the complete lack of apportionment violated
American Woodmark's rights under the United States Constitution. Given that
Commissioner Sempeles was provided with all information necessary to make such an
apportionment, he may not hide behind his disregard of the facts or ignorance of the law to
bootstrap his defense. A clearer case than this for the remedy of section 1983 in a local tax
case can hardly be imagined.

ill.

CONCLUSION
This Court should grant American Woodmark summary judgment and declare

defendants' assessment invalid. That assessment bears no relationship to American
Woodmark' s business activities in Winchester, and therefore violates the Commerce Clause
of the United States Constitution.
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Respectfully submitted,

AMERICAN WOODMARK CORPORATION
By Counsel

COUNSEL:

D~~h~q.

VSB No. 19692
Leon F. Szeptycki, Esq.
VSB No. 35269
McGuire, Woods, Battle & Boothe, L.L.P.
P. 0. Bc•x 1288
Charlotu:sville, Virginia 22902
(804) 977-2590

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing· instrument was mailed, by Federal
Express, to Mark K. Flynn, Esquire, City of Winchester, Rouss City Hall, 15 North
CameroiL Street, Winchester, Virginia 22601 and to Collins Denny, ill, and Alan D.
Wingfield, Mays and Valentine, P. 0. Box 1122, 1111 E. Main Street, Richmond, Virginia
23208-1122 this

2.-'fl. day of April, 1995.

U:\WOODMARK\REPLYl.SJ
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ATIAOiMENT A

(

CITY OF WINCHESTER, VIRGINIA

April 19, 1994

Rausa City Hall
15 North Cameron Street
Winchester, VA 22601
703-667-1815

Mr. Glenn Eanes
Treasurer
American Woodmark Corporation
P 0 Box 1980
Winchester, VA 22604
Dear Mr. Eanes:
I have your letter of April 14 to me.
I share your frustration at the delays in resolving this matter. The
ultimate responsibility is mine, and I accept that. However, both the
personal property and the business license questions we have been
dealing with are so complex and so unsettled in Virginia law that I
must be guided by expert legal advice.
The rate at which that advice has been forthcoming has been much slower
than I would prefer, and for tha~ I apologize.
American Woodmark has, to the best of my knowledge, been extremely open
and cooperative with the city. I appreciate that and regret that you
view the city as obstructive.
I need to mention that I view this process not so much as one of
negotiation, but as an attempt to deteonine what is and is not
taxable under Virginia law and city ordinance. My primary goal is to
determine exactly what I have a duty and obligation to assess.

Sincerely,

/J/
Lacky G. Sempeles
Commissioner of the Revenue
cc:

Mark K. Flynn, Esq.
Collins Denny, III, Esq.
~rench Slaughter, III, Esq.
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Q.

1

I'll ask you about that.

2

(WHEREUPON, Sempeles Deposition Exhibit #2 was marked for

3

identification.)

4

I'm showing you what's been marked as Sempeles Exhibit

5

2. Just take a look at it.

6

(WHEREUPON, the witness reviewed said document.)

7

This is a letter that you sent to Cheryl Bradford on

8

March 15. The copy that I have is not signed.

9

satisfied that the copy that's been marked as Exhibit 2 is,

10

Are you

in fact, the letter that you sent to her on that date?

11

A.

That's correct, sure.

12

Q.

In that letter, you ask her for a variety of

13

information, is that right?

14

A.·.

Uh-huh.

15

Q.

The first three items of information listed in

16

that letter are the three items that Miss Crawford advised

17

you to ask for, is that right?

18

A.

Correct.

19

Q.

We've already talked about your knowledge of the

20

relevance of those items, so I'll ask you the same question

21

~~ith

22

second to the last one being the listing of all American

23

Weedmark locations with a brief description of what work was

24

performed at each.

25

respect to the last two items where it talks about the

What was your understanding of the relevance of that,
BLUE RIDGE REPORTING SERVICE
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1

if any, to the issue of business license tax?
A.

2

I think what we wanted to do was just get an idea

3

of what we were dealing with.

4

American Woodmark is concerned.

That's all, as far as

5

Q.

You just wanted to know what the company was?

6

A.

That's correct, how it worked.

7

Q.

What was the relevance of the listing of office

8

locations for all sales persons?

9

mean relevance to business license tax.

10
11

A.

Where the sales were made.

Q.

In your mind at the time, was the location of the

sale relevant to the business license tax?
A.

14

No, because we knew they were out of state.

15

mean, I don't think so.

16

I guess -- no.
Q.

17

18

I

It was just to see if the salesman,

Would the location of the sales person be relevant

to business license tax?

19

A.

No

20

that.

21

particular time.

22

That's the thing,

where the sales were made.

12
13

When I say relevance, I

wait a minute.

I

don't know how to answer

Yeah, it would be relevant. I don't know how at this

Q.

You don't know what the relevance of knowing the

23

location of the sales person would be to the business

24

license tax?

25

A.

Was the sale made here, was it completed in
BLUE RIDGE REPORTING SERVICE
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1

~Jinchester

2

it started there and ended up in Winchester, being finally

3

approved in Winchester, that nature.

4

5

or not.

If the sale was made in California, was

Q.

What relevance would that have to business license

A.

It would be sales business itself.

t:ax?

6

It's where

7

it's finally finalized in Winchester. The sale may have

8

s;tarted in California and ends up not being really a sale

9

until it's approved here in the headquarters.

10

Q.

11

~Jinchester

12

~rross

If the sale was finalized outside the City of
in another state, what would the status of the

revenues of that type of sale be?

13

A.

I don't know.

14

Q.

For business license tax purposes.

15

A.

I don't know at this time.

16

I wouldn't know. I'd

have to research that later on.

17

Q.

In terms of how you would assess tax?

18

A.

Yeah, we wouldn't know how to do that.

19

Q.

In fact, did Miss Bradford send you all the

20
21

information you asked for in that letter?
A.

Correct, she sure did -- no, not all of it. I

22

think a lot of it she said we would have to go over there.

23

It was too bulky to bring down here, if we could make a trip

24

down there.

25

Q.

But she provided the information to you?
BLUE RIDGE REPORTING SERVICE
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1

A.

That's correct, the information was provided.

2

Q.

How long after that letter did she provide it to

3
4

you, do you recall?
A.

I don't recall, not very long, I tell you.

5

(WHEREUPON, Sempeles Deposition Exhibit #3 was marked for

6

identification.)

7

8
9

Q.

Take as much time as you need to look at that.

(WHEREUPON, the witness reviewed document.)
I'm showing you what's been marked as Sempeles Exhibit

10

3, which is a copy of a March 25, 1993 letter from you to

11

Miss Bradford and I note again that it's unsigned. After

12

reading it, are you confident that this is, in fact, a copy

13

of the letter that you did send to her on that date?

14

A.

Correct.

15

Q.

It thanks her for her response.

16

A.

I'm sorry?

17

Q.

Her response to that, your earlier request.

So by

18

March 25, 1993, she had provided the information asked for

19

in your earlier letters, Sempeles Exhibit 2?

20

A.

Correct.

21

Q.

And now this letter is asking for additional

22

information, is that right?

23

A.

Uh-huh.

. 24

Q.

The first thing it asks for is elaborating on what

25

occurs when the sale is made in Virginia.

Let me first ask

BLUE RIDGE REPORTING SERVICE
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t

Q.

Is that, in fact, what you concluded the facts to

3

A.

Yeah, I think so, yeah.

4

Q.

I don't want to put words in your mouth, but I

1
2

be?

5

hear you saying you considered the sale to be final when

6

.it's approved?

7

A.

If it's approved in Winchester.

8

Q.

Because it was approved and therefore final in

9

Winchester, you felt justified in including that in the

10

gross receipts for business license tax, is that right?

11

A.

That's right.

12

Q.

Before I get done with Exhibit 3, did she, in

13

fact, provide to you the information you asked for in your

14

March 25 letter?

15

A.

Yeah.

16

Q.

Did she provide it fairly

17

A.

Uh-huh.

pr~mptly?

18

(WHEREUPON, Sempeles Deposition Exhibit #4 was marked for

19

identification.)

20

Q.

I have now given you what's been marked as

21

Sempeles Exhibit 4. It's an April 13 letter to Richard D.

22

Kern from you and it's stamped "Copy." I'd just like you to

23

look at it and keeping in mind the first question I'm going

24

to ask you about it is, is that, in fact, a true and

25

accurate copy of the letter you did send to Mr. Kern and
BLUE RIDGE REPORTING SERVICE
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(

1

A.

Correct.

2

Q.

Was there any other factor you considered in

3

determining whether the situs of the sales was the City of

4

Winchester?

5

A.

No.

6

Q.

Now, before you sent this letter, had you

7

addressed in your own mind, either applying your own

8

judgment or seeking legal advice, as to the validity of this

9

tax under the United States Constitution?

10

A.

Say it again.

11

Q.

Had you assessed in your own mind the issue of

12

whether this tax was constitutional under the federal

13

commerce clause, either applying your own judgment or

14

seeking legal advice on that issue?

15

before you sent the letter out?

Had the issue come up

16

A.

No, no.

17

Q.

So you did not consider the federal

18

constitutionality of this business license tax before you

19

sent out the April 20 letter?

20

A.

No.

21

Q.

Now, at the time you sent the letter, do you feel

22

you had all the information that you needed to assess the

23

situs of the sales that generate American Weedmark's gross

24

receipts?

25

A.

Yes, I did, yeah. I had the federal income tax
BLUE RIDGE REPORTING SERVICE
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1

l::'eturn.

2

Q.

You talked about assessing where the situs of the

3

f;ale was and that the criteria for that being where the sale

4

'otas approved?

5

A.

I felt the two were tied in.

6

Q.

Did you feel that at the time you sent this

7

letter, you had all the information you needed to make that

8

:judgment as to the situs of the sale?

9

A.

Yes.

10

Q.

Was that the information that Cheryl Bradford had

11

provided to you requested in the different letters we've

12

t:alked about today?

13

A.

Correct.

14

Q.

And you felt you had all the information needed to

15

assess gross receipts and that was the federal returns?

16

A.

Uh-huh.

17

Q.

At the time, were you aware that American

18

lqoodmark's federal tax year was not the calendar year?

19

A.

Yes.

20

Q.

Is that standard practice when a taxpayer's

21

federal tax year is different than the calendar year that

22

you use the federal tax year for assessing the business

23

license tax?

24

A.

That's correct.

25

Q.

Do you ever ask the taxpayers to go back and
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1

determined that it was a business license tax, chances are

2

we would probably deduct it.

3
4

CONTINUATION OF DIRECT EXAMINATION

5

BY MR. SZEPTYCKI:
Q.

6

7

If it was a gross receipts tax that was not a

license tax, you would not deduct that?
I don't know, to tell you the truth. I really

8

A.

9

don't know.
Q.

10

Turning back to Exhibit 6, which is the July 14

11

letter, do you recall whether American Woodmark, in fact,

12

provided all the information that you asked for in that

13

letter?

14

A.

They did.

15

Q.

Do you recall how long it took for them to provide

17

A.

Not long, not very long, I'm sure.

18

Q.

Did they, in fact, send all the information to

20

A.

No, no, we went there.

21

Q.

To examine it?

22

A.

Uh-huh.

23

Q.

I note there is a "bee" on the letter to Mr.

16

19

24

25

it?

you?

Denny, is that right?
A.

Uh-huh.
BLUE RIDGE REPORTING SERVICE
1-800-891-0122 TOLL FREE

0000?5

/

/

I

......

.

.

( --·-"
?

.)

'\
.I

CITY OF WINCHESTER, .VIRGINIA
;

Rouss City Hall
15 North Cameron Street
Winchester, VA 22601

COPY

March 15, 1993

703-667·1815
FAX 703-722-3618
TDD 703-722-0782

Cheryl Bradford
:· 'asury Department
·. :nric~tn Woodmark Corporation
'!: ·\2 Shawnee Drive
·.. ··~chester, VA 22601

Tnx Status
il•: 1r C:heryl:

."- -:onveyP.d to you in our telephone r.onversation Friday, we csnnot mo~JkP. a fin11l
in regard to Amer.1can Wonrlmark'::; l:Ax status nnd request fot' r~ fnuci
· :· Bus .l.nP.ss Pel:Sotlll t Property T1.1x un t. :i.l we St'cure nll t:hf·' t:e ttnran t f.llt.~tuo t
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! :

f.•ll'mf1~!1 .•
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t\.11 Federal 11nrl st:tte i!lCome tnx n•turns f'->T thn oppl.lc~nhlf' yc~r~
(r:orrnr.ponrling ~.n r.nl~!UdiH' t989 thtcmgh 1.991). ~ii\:h :-,1.1 ~oc·.h~(lliJ"~:,
int:l.ucii.ug rn•l.l.ti.·st:Jll•:\ ~~~~ ~chP.dulc, A.
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title~
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.l~;r;1u3'l
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ct ~·!1Rt work i~ r:Qrl::,r.rnf:\d st. r.R··:h; P..g., d,,!l;f.JJ",
wnreho11sJ.ng, ''te . •
.t.i~tt!'lg·o! offir.r. l'lctlt.i.nns
·.~~n

re ..~e:!.pt:

· :..~k in
··~,·.nk

': ··

.~t:-r

tt'HlCh
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lnro.,!Hit·i,m,
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wo ~.:itl
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: ··!~lry G. Sar.tpe.l.~s
·.:, ··•miss ·lcnar of the Rc.vfwn,.
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CITY OF WINCHESTER, VIRGINIA
Rouss City Hall
15 North Cameron Street
Winchester, VA 22601
703·667·1815
March 251 1993

Ms. Cheiyl Bradford
Treasw:y Depar1:rt'ent
Arrerican Woodmark Corporation
P 0 Box 1980
Winchester, VA 22603
Re:

Tax Status

Decu; Cheiyl:
Thank you for your pr~t and canplete response to my earlier request

for information.
- I t would be appreciated if you could elal:orate on exactly what occurs
when a sale is trade in Virginia. So far, it is my Wlderstanding tnat
initial approval of a custorrer is by corporate headquarters; that sales

orders are then taken by sales persormel at Berryville; that invoices
are generated by corporate; and that pa:ynents are made to an agent in
North carolina.
rrore deta:i:led outline of all the steps in a typical sale, stating
"who does what where" fran initial custaner contact through eventual
paynent into accounts under American Woodmark' s control would help
clarify the process for us.

A

Thanks again for for cooperation in this matter.

Yours very t.Iul.y,

Lacky G. Sempeles
Catmissioner of the Revenue
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CITY OF WINCHESTER, VIRGINIA
July 14,_ 1993
Ms. Cheryl Bradford .
Treasury Department
American Woodmark Corporation
Pe>st Office Box 1980
3102 Shawnee Drive
\Vinchester, Virginia 22601
Re:

..

aQpv
·

Rouss City Hall
15 North Cameron Street
Winchester, VA 22601
703-667·1815
FAX 703-722·3618
TDD 703·722.()78l

..C

American Woodmark Corporation's Claim
for Personal Property Tax Refund
and License Tax Issues

Dear Cheryl:
This letter is in response to your r'!quest, through your counsel, that the City
reconsider the position it has taken on American Woodmark Corporation's (''AWC")
pt:rsonal property tax refund claim and the City's assessment for cenain license taxes.
The City's position on each of these issues is desenbed in my earlier letter to you dated
...April 20, 1993. 1 in formed your legal counsel on ~1ay 17, 1993, that 1 would review
his analysis of the law and I am doing so at this time.
_
In the course of my review, I need to obtain from you additional information
a;nd documents. The information and documents needed relate to both the personal
property tax and license tax is~ues. While I realize the process may be taking loneer
·
than expected, the issues are complex and I need to determine the facts with cenainty. I
appreciate your ~.ooperation and assistance in these matters.
Please provide me wilh the following information and/or documentation or
records:
..·

l. A description of the organizational structure of AWC, including the
relationship between the corporate headquarters in Winchester and the various
distribution centers and sales offices located throughout the United States.
2. The materials you sent to me in March indicate that there was a Product
Development Office located at 110-G Ind\lstrial Drive in Winchester, Virginia. My
t;mderstanding is that this office has closec'. Where did the people performing the
research and development activities from this office go? Where are the research and
development functions performed currently? Wh.at activities did this office have when
it existed?
;· ......
:....:;;·r. .. . ........ . . . .. . .. :.. :..... .. .
......

•..
,-

·.·
~-'·

3. The materials you provided to me in March indicate that the corporate
headquarters is involved with providing the initial credit check history on customers
and certain inventory control functions. \Vhat other activities or functions are performer\ by the c.orporate headquarter's personnel? For example, are any drafting or
product design activities performed by personnel in the corporate headquarters? What
t.ypes of business forecasting and planning of sales, marketing strategies; etc., ~re
performed by the corporate headquarters personnel? Are there any other funcuons
J)erformed at the eorponuc headqunrrers?
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Ms. Cheryl Brad ford

July 14, .... 1993
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7. Included with the material you provided to me in March was a telephone
directory listing the various titles of persornellocated in your corporate headquarters
office. I have selected several of the job titles and WQ 1Jld like for you to provide me
with a written description of the activities such positions require. To assist you in
identifying the appropriate job title, I have placed the name of the individual in
parentheses after the job description. The list is as follows:
Account SupervisC'r
Manufacture Services Manager
Service Support Representative
Assembly Manager··
·
Programmer Analyst
Vice Pres. of Manufacturing
Transportation l\1anager
Sales Analyst
Market Comm. Specialist
Communications Specialist . •
National Account Manager· :· ::Manager, Marketing Comm. ·.. ·..... ·.
Manager of Design
·: · ··
Vice Pres. of Sales/Marketing
Marketing Research Coordinator
Customer Service Representative

.

(Charlie .~dams)
(Tom AlKire)
(I oann Bailey)
(Dirk Baker)
(Sherry J?.aker)
(Greg Graves)
(Mark/Scott Heavener)
(Dave Blount)
(Dave Borunda)
(Robin Dixon)
(Heidi Brown)
(Brenda Cain)
(Jack Carroll)

.......I. -.:.·
;...
• o'

.

...

.
·..........
.
: ..... ·• .. ..
.._
:.~-

(Bry~ Earl)

(Connie Edwards)
(Jake Gosa)
(Brian Guyer)
(Debbie Haines)
(Kim Pickett)
(Betty Roberson)

.

~ ~~~~~·.····

·; .i···
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Ms. Cheryl Bradford

July 14, 1993
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Directclr of Marketing
Sales Representative • DLR/Dist.
Vice Pres. Operations
Technical Writer
Pricing System Admin.
Credit Manager
Director of Training
National Sales Manager/Home Center
Product Services Manager
Transportation Supervisor
Markc:ting Analyst
Buildc:r Service Rep.
Marketing Manager

Kline)
(Mike teilcam)
(Don Mathias)
(Ed Norris)
(Kathy Orndorff)
(Leon Ray}
(Don Repshas)
(Ron Shields)
{Forrest Smith)
(Windy Stickley)
(Shirley Watson)
(Cindy Wingfield)
(Chris Watson)
(Tom

8. Provide me with a copy of any periodic report or filing AWC has provided to
the:S•:curities Exchange· Commission withir. the last .five year~ (!2.88-1993) to include
·the fc>llowing reports: Form 10-K (annual report); and ~orm ~.

_,

9. Provide me with a copy of the shareholder annual report for· each of the last

five years.

· ·

..

.

. '.. .

. 10. For tax years 1988 through 1993 provide a copy of each of the following
state and local tax t:etums:
.
.

.

~

a. Arizona. Copies of the Corporate Income Form 120; copies of any Arizona
privilege tax returns; copies of any Occupation License Tax returns; copies
of any municipal transaction privilege tax returns (e.g., Phoenix, Kingman); and copies
of any other license tax returns.
··
tran~;action

·

b. California. Copies of the Corporcltion Franchise or Income Tax ReturnFonn 100, including a copy of ScheduleR (apportionment and allocation of income),
and copies of any city or county license tax returns..
·
c. Florida. Copies of the Corporate Income Tax Return· Form F-1120, and
copies of any local municipal license tax returns ·(i.e., Orlando).

·
d. Georgia. Copies of the Georgia Corporation Tax Return· Form 600, and
copies of any and all county or c~ty license tax. returns on. ~usinesses an_~ occupations.
,.

··:·:

•

••

0

•

•

• ••

•

e. Illinoi~. Copies of the Illinois Corporation Income and Replacement Tax
IL~ 1120. including the Schedule UB (combined apportionment for
unitary b'usiness group), and copies of any local license tax returns.

Return - Form

f. Nevada. Copies of any business tax and license tax returns for state and local
government taxing authorities.

.......
. ~ . :·~:·~·

. .. ·

I
., : .
:.

_.

..

.

.:

.,
~~:

Ms. Ch~ryl Bradford
July 14, 1993
Page 4
g. Texas. Copies of the Corporation Franchise Tax Report - Form 05-136 and
copies of the Texas Franchise Publio Information Report- Form 05-102, and copies of
any occupation or business license tax returns re~ired by local taxing au:horities.
h. West Virginia. Copies of the Business Franchise Tax Return -·Form
WV/BFT-120, copies of the Corporation Net Income Tax Return- Form WV/CNT112, and copies of any municipal license or other tax returns required by local taxing
authorities.
.~
:...-.

11. Copies of any other state income or similar tax ·returns for states other than
those listed above.

12. Copies of any and all business licenses from non-Virginia jurisdictions.
13. Copies of business license tax returns from all other non-Virginia tax
jurisdictions where you have filed tax return.

...-

14. Copies of your federal tax returns .

. 15. Copies of all governmental audit reports
audus.

(o~

all income and license tax

-

__
16. Copies of any and all equipment leases and rent expense ledgers you have
on assets under lease by the corporate headquarters for use in the City of Winchester
during 1988 to pre~ent.

."

I realize that the above list of requested information, documents and records is
rather extensive. It is my intention to acct~rate1y ve"r{ry and ascertain the facts and rule
conclusively on our pending tax disputes. 'fhis information will also serve to provide
the City with a firm and consistent position on a going forward basis which should
provide certainty to both you and the City. I also realize that it may take you some
time to gather the information requested above. If you have any questions, please do
not hesitate to give me a call.
·..
"'
· ·
..

.. ······

,. . · '. : ..;.· _);~~:.: :,:·... • /

~inc~~y, ·.:;,. /' :. ··..
·t ~~·---·A . ·~.. .._- 1},. .
... :·:_.-: ·. ·. · .: =.<:~·t~:?:..~: ·.. __~~\:- ~.~· : :.;.~ .
• ...; ... • . . .·••• ~~··'-:':>,'ii. ·: ,, ·:···:

·
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~ ... : :· ~·i· ·•

·•·•· ~ .•• _ .·

· •·· Lacky

Sempeles · ·
Commissioner of Revenue

E~ C. Daley, City Manager

~ark

K. Flynn, Esq.
D. French Slaughter, III, Esq.

..:.

Collins Denny, Ill, Esq.
Carter Glass, IV, Esq.
Craig 0. Bell, Esq.
~

.. .

. ... ·._:~:!_. . .Quoos1
.••,
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.
•
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,

:
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VIRGIN!~~:

IN THE CIRCUIT COURT FOR THE CITY OF WINCHESTER

AMERICAN WOODMARK CORPORATION,
Petitioner

v.

Law No. 94-101

CITY OF WINCHESTER,
et al .. ,
Defendants

OPINION
GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGEMENT
AND
SUSTAINING DEFENDANT SEMPELES' PLEA OF IMMUNITY

This case came before the court on May 2, 1995, on the
Plainti:ff' s Motion for summary Judgment on the ground that the
City of Winchester's business license tax failed to properly
apportion the Plaintiff's out of state business, and on the
Defenda:nt Sempeles' Motion to Dismiss on the ground that his
decisio:n as Commissioner of Revenue of the City in assessing the
city's business license tax against the Plaintiff is entitled to
qualified immunity. D. French Slaughter, Esquire, and Leon F.
Szeptycki, Esquire, appeared for the Plaintiff; and Collins
Denny, III, Esquire, and Mark K. Flynn, Esquire appeared for the
Def enda:nts.
Am·erican Woodmark Corporation ("American Woodmark 11 ) argues
that th·e business, professional and occupation license ( "BPOL")
tax of the City of Winchester ("Winchester" or "the City"), when
applied to it, violates the Commerce Clause, Art. 1, § a, cl. 3,
of the Constitution of the United States. It now seeks summary
judgmen·t against the city on its Application To correct Erroneous
Assessment of Local Tax.
American Woodmark also seeks remedies under 42 u.s.c. § 1983
against defendant, Lacky G. Sempeles ("Sempeles"), the City's
Commissioner of Revenue, alleging that Sempeles violated American
Woodmark's rights under the Commerce Clause by assessing the
City's BPOL tax for 1990 and 1991 based upon its company-wide
gross revenues. Sempeles has filed a Plea of Immunity upon the
grounds that his action in assessing the BPOL tax did not violate
any clearly established federal right of American Woodmark. The
only federal right asserted by American Woodmark is the
protection granted to it by the commerce Clause.
Upon consideration of the argument of counsel and their
memoranda of authority, the court has made the following decision
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to grant the Plaintiff's Motion for Summary Judgment against the
City and to sustain Defendant Sempeles' Plea of Immunity.
I.

statement of Material Facts.

The following is based on the Stipulation of Facts which the
parties filed in this case and which was considered by the Court:
1.
American Woodmark is a Virginia corporation with its
corporate headquarters in Winchester, which is its sole facility
in the City of Winchester ("the City").
2.
American is a vertically integrated, unitary business
which manufactures and sells vanities and cabinets. All of its
production and distribution facilities are located outside the
city in other Virginia localities and various other states.
American Woodmark distributes and sells its products on a·
nationwide basis. American Woodmark reported gross receipts of
$149,854,763 for federal tax year 1990, and $137,567,367 for
federal tax year 1991.
3.
Although American Woodmark produces none of its
products within the City, all its facilities are controlled by
its corporate headquarters where approximately 110 people are
employed, including American Woodmark's president and its vice
presidents.
4.
At one time or another during calendar years 1990 and
1991, American Woodmark had facilities operating in 13 different
states. It operated manufacturing facilities in Berryville,
Virginia; Jackson, Georgia; Kingman, Arizona; Wetumpka, Alabama
(closed 3/90); Hardy county, West Virginia; Moorefield, West
Virginia; Orange, Virginia; and Toccoa, Georgia. American
Woodmark operated distribution facilities, responsible for
warehousing, shipping and sales activities, in Marietta, Georgia
(closed 3/93); Columbus, Ohio (closed 2/91); Carol Stream,
Illinois (moved 1/93); Denver, Colorado (closed 12/91); Orlando,
Florida; Grand Prairie, Illinois; ontario, California; Vacaville,
california; st. Paul, Minnesota (closed 3/90); Frederick County,
Virginia (closed 3/93); and Phoenix, Arizona (became service
center on 11/90). Finally, American Woodmark operated service
centers or sales offices, where orders are received and processed
and many of its sales personnel are based, in Houston, Texas;
Phoenix, Arizona (opened 11/90); Las Vegas, Nevada; Itasca,
Illinois (opened 8/90, closed 6/93); San Diego, California (1/8~
- 12/90); and Marietta, Georgia.
5.
The stipulation of fact contains a detailed 'description
of the functions performed by American Woodmark's various
facilities.
-2-
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6.
On April 20, 1993, Sempeles, as Commissioner of Revenue
for the~ City assessed the City business license tax against
America.n Woodmark for calendar years 1990 and 1991. The letter
assessed the license tax as follows:
American Woodmark Corporation is subject to
license taxation under the general category of "all
ot:her businesses and occupations not specifically
listed or excepted in this section" under section 21.528 (d) of t.he City Code.
The rate for the tax is $0.25 per $100 of gross
rE!ceipts. Based on the information your company has
provided, the total tax amount is $343,918.42 for 1991
and $374,636.91 for 1990.
Your March 30, 1993 letter included a list of
olEfice and plant locations for American Woodmark
C<:>rporation across the country. If American Woodmark
Corporation has paid taxes in any of those states for
this type of business license, those taxes would be a
statoff against the amount listed above as owed the
city. Please provide any information you have on this.
April :20, 1993 Letter from Lacky G. Sempeles to Cheryl Bradford,
Appliciation to Correct Erroneous Tax Assessment, Exhibit A.
7.
Despite the fact that American Woodmark had other
facili·ties and did business in numerous other states, defendants
calculated the assessment and demanded that its BPOL tax be paid
to the city based on American Woodmark's nationwide gross
receipts a~ disclosed by its United states income tax returns for
its taxable years ending on April 30, 1991, and April 30, 1992.
The tax, at the rate of $0.25 per $100 of gross receipts, was
derived by multiplying that tax rate.by American Woodmark gross
revenues less returns and allowances as reported on its federal
Corporate Income Tax returns for federal tax years 1990 and 1991
(line 1C). American Woodmark protested the assessment, refused
to pay the tax, filed this action under Va. Code § 58.1-3984 in
April, 1994 to formally adjudicate its protest.
8.
During 1990-1991 American Woodmark operated 24
facilities in 13 different states for making, selling and
distributing its cabinets. Nonetheless, defendants made no
effort. to apportion the amount of gross receipts properly taxable
by thel City, but imposed an unapportioned tax on all of American
Woodma.rk's nationwide gross receipts without considering American
Woodmark's activities and presence in other states.

-3-
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II.

Conclusions of Law.

1.
Summary Judgment. summary Judgment is appropriate if
there is no material fact genuinely in dispute. Supreme court
Rule 3:18; Carson v. LeBlanc, 245 Va. 135, 139, 427 S.E.2d 189
(1993). In Metro Machine Corp. v. Mizenko, 244 Va. 78, 83, 419
S.E.2d 632 (1992) (citing Gaudet v. Exxon corp., 562 F. 2d 351,
355 (Fifth Cir. 1977), cert. denied 436 u.s. 913 (1978), the
Supreme Court analyzed the character of the genuine issue of fact
criterion governing the Court's disposition of a motion for
summary judgment and stated: ~'Where the record taken as a whole
could not lead a rational trier of fact to find for the nonmoving
party, there is no 'genuine issue for trial."
As the Supreme court observed in Virginia and Maryland R.R.
Co. v. White, 228 Va. 140, 145, 319 S.E.2d 755 (1984) (quoting
Bly v. Southern Ry. co., 183 va. 162, 175, 31 S.E.2d 564 (1944)):
It is the jury, not the cour~, which is the
fact-finding body. It weighs the contradictory evidence
and inferences, judges the credibility of witnesses,
receives expert instructions, and draws the ultimate
conclusion as to the facts. The very essence of its
function is to select from among conflicting inferences
and conclusions that which it considers most
reasonable ••••
While the Supreme Court of Virginia frowns on the shortcircuiting of litigation where there are genuine issues of fact
in dispute or conflicting inferences which may be drawn from
uncontested facts, ~ Renner v. Stafford, 245 Va. 351, 429
S.E.2d 351 (1993) and Catercorp v. Cate, 246 Va. 22, 431 S.E.2d
277 (1993) (ruling on demurrer), there is no genuine issue of
fact in dispute or conflicting inferences upon which reasonable
men could differ in this case.
This case is ripe for summary judgment on whether
defendants' assessment of American Woodmark with its BPOL tax
based on its nationwide receipts is valid under the Commerce
Clause. There is no dispute about the locations of American
Woodmark's various facilities, the functions performed there, or
the national scale of its business activities. No further
findings of fact are required on this issue.
2.
The City's Tax Ordinance. Any examination of the
constitutionality of Winchester's BPOL tax ordinance must start
with the ordinance itself. The BPOL tax provision in effect in
1990 and 1991 and potentially applicable to American Woodmark is:
SECTION 21-53 - REPAIR, PERSONAL, BUSINESS AND OTHER
SERVICES.
-4-
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Every person engaged in • • • any other business or
occupation • . • shall pay for the privilege an annual
license tax of thirty dollars ($30.00) or twenty-five
(.25¢) cents per one hundred dollars ($100.00) of gross
receipts, whichever is greater.
Section 21-1 of the City Code defines "gross receipts" as the
"gross: receipts from any business • • . or activity • • . without
any de~duction therefrom • • . " "Person" is defined to include
corporations.
Por multi-jurisdictional licensees, like American Weedmark
with business activities in many localities, City Code § 21-4
provided the following apportionment scheme:
(c) Residents. Businesses, professions, trades or
c>ccupations for which a gross receipts license tax
[sic] [is levied], each of which has a regularly
Eastablished place of business in the city, shall be
taxed on all gross receipts derived from the business,
profession, trade or occupation in this licensing
basis. In cases where the business, profession, trade
c)r occupation involves the performance of activities
cJutside the city, and such person pays a licensing tax
to a foreign taxing jurisdiction based on gross
receipts derived from activities within said foreign
jurisdiction, such person shall·be permitted to deduct
:such gross receipts taxed by the foreign taxing
jurisdiction in arriving at their licensing basis.
(d) In this connection the term "foreign taxing
jurisdiction" shall be construed as limited to local
political subdivisions outside the taxing jurisdiction
of the city.
(e) In determining the situs for license taxes under
this chapter, Sections 58.1-3707 and 58.1-3708 of the
Code of Virginia, as amended from time to time, are
hereby incorporated into this chapter by reference as
though fully set out herein for the purpose of such
determination.
Section 58.1-3708 of the Code of Virginia applies to
Winchester's BPOL tax, whether expressly incorporated in the City
Code provision by reference, or by virtue of its general
appli.cation to all local governmental units, and it requires that
( i) "''here a license tax is imposed upon a taxpayer by a
"locality" in which it has a definite place of business or
maint~ains an office and ( ii) where any "other locality" in which
the t~axpayer also has a place of business or maintains an office
impos;es a license tax measured by gross receipts, then the gross
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receipts taxed by the "other locality • • • shall be deductible
from the base in computing any local license tax measured by
volume (gross receipts] imposed upon him by the local~ty in which
the first-mentioned definite place or office is located." Va.
Code§ 58.1-3708(A) and (B). This rule is imposed by state law
upon each local taxing authority in Virginia.
In considering the effect of the language of these statutes
and ordinances, the Virginia supreme Court's observation in
Commonwealth v. General Electric, .236 Va. 54, 64, 372 S.E.2d 599
(1988} (interpreting section 58.1-446 of the state income tax
provisions), is instructive:
Certain basic principles should be reviewed. The
power of taxation is exercised by the legislature, "and
an executive officer who seeks to enforce a tax must
always be able to put his finger upon the statute which
confers such authority." Commonwealth v. P. Lorillard
co., 129 Va. 74, 82, 105 S.E. 683, 685 (1921). Statutes
imposing taxes must be construed most strongly against
the Commonwealth and in favor of the taxpayer. such
enactments should not be extended by implication beyond
the clear import of the language used. Commonwealth
Natural Resources, Inc. v. Commonwealth, 219 Va. 529,
537, 248 S.E.2d 791, 796 (1978). And construction of a
statute by a state official charged with its
administration is entitled to great weight. Winchester
TV Cable Co. v. State Tax Commissioner, 216 Va. 286,
290, 217 S.E.2d 885, 889 (1975). But when a tax statute
is subject to administrative interpretation, the
Department may not rely upon administrative policy that
is not published in a manner to give the public
knowledge of the administrative construction. Champion,
220 Va. at 994, 265 S.E.2d at 726.
In short, a taxpayer ought to be able to read the governing
legislation or regulation to understand how the tax sought to be
imposed upon him is calculated, or at least be apprised as to the
objective principles which will govern the assessment decision.
Several aspects of section 58.1-3708 raise a substantial
question as to whether it was ever contemplated that it would be
the apportionment formula applied to a local business engaged in
interstate commerce. The statute requires that the localities
involved in the apportionment all follow the same formula:
determining what gross receipts are attributable to and taxed by
another locality and deducting those from the taxing locality's
license tax base. The statute thus authorizes the "other"
locality to impose the tax and dictates how it shall do so. Va.
Code § 58.1-3708. The General Assembly has no authority to
require any jurisdiction outside of Virginia to follow this
-6-

000087

approach. Moreover, subsection (F) of § 58.1-3708 explicitly
illustrates the strictly intrastate scope of section 58.1-3708,
because it provides that "where a local license tax, or any
portion thereof, is measured other than by volume, the tax, or
such portion, shall first be computed for each locality as if the
entire business were done within such locality and the amount so
determined shall be multiplied by a fraction, the numerator of
which is the volume of business done in such locality and the
denominator of which is the volume of business done in the
Commonwealth." Va. Code§ 58.1-3708(F) {emphasis added). As the
denominator of the fraction does not include business done
outside of Virginia, the tax formula can only be used to
apport.ion Virginia business among Virginia localities. Accord,
Virgin.ia Attorney General Opinion to Roscoe Reynolds, 1995 WL
58880 (January 20, 1995) (expressly declining to apply § 58.13708 t.o apportion income of contractors with out of state
business locations). "Statutes in derogation of the common law
are to be strictly construed and not to be enlarged in their
operat.ion by construction beyond their express terms." C&O
Railway v. Kizer, 206 Va. 175, 181, 142 S.E.2d 514 (1965). Even
remedial statutes are limited to their express terms. See High
Knob Associates v. Douglas,
va.
(1995) (Subdivided Land
Sales Act, § 55-336 et seq., did not apply to subdivision).
3.
Business License Tax. The tax in question is a
business license tax imposed on the gross receipts of the
busine!SS for the privilege of doing business in the City. See
Commortwealth v. Shell Oil Co., 210 Va. 163-166-167, 169 S.E.2d
461 (1.969) (excise tax on fuel distinguished from business
licens;e tax); 51 Am. Jur. 20 Licenses & Permits § 107; and 9
McQuillen Municipal Corporations§ 26.32 (3rd Ed). The statutory
tax sc:heme is based on the relationship between the business done
and the money to be taxed. See §§ 58.1-3708 and 3709. "Thus the
city has been delegated the power to levy license taxes on those
'engaged in business (in the city).'" Krause v. City of Norfolk,
214 Va. 93, 95, 197 S.E.2d 205 (1973).
4.

The Commerce Clause Test.

The Commerce Clause grants to Congress the exclusive power
to "regulate Commerce • • • among the several States." u.s.
Const .. , Art I, § 8, cl. 3. Although this is phrased as a grant
of po,~er to Congress, the commerce Clause limits the powers of
the s1:ates to burden interstate commerce by either regulation or
taxat:Lon. In particular, the United states Supreme Court has
held that a state or local tax on a business engaged in
inter~;tate commerce violates the Commerce Clause unless the tax
(1) i~; applied to an activity with a substantial nexus to the
taxin~J jurisdiction, (2) is fairly apportioned, (3) does not
discr:i.minate against interstate commerce, and (4) is fairly
relat•~d to the services provided by the taxing jurisdiction.
-7-
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Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 279, 97 S.Ct.
1076, 1079 (1977); Ryder Truck Rental, Inc. v. County of
Chesterfield, 248 Va. 575, 449 S.E.2d 813 (1994); Short Brothers
v. Arlington County, 244 Va. 520, 524, 423 S.E.2d 172, 175
2(1992). The fundamental requirement of the Commerce Clause is
to ensure that no state impose tax on value earned outside its
borders and that each state or local subdivision taxes only its
fair share of an interstate transaction. See ASARCO v. Idaho
State Tax Comm., 458 U.S. 307, 315, 102 S.Ct. 3103, 3108 (1982);
Goldberg v. Sweet, 488 U.S. 252, 2~0-61, 109 S.Ct. 582, 588
(1989).
The United States Supreme Court's decisions under the
Commerce Clause present a long history of judicial adjustment to
a constantly evolving system of commerce, which is ever
increasing in its complexity. As Justice Frankfurter observed,
commerce Clause "opinions must be read in the setting of the
particular cases and as the product of preoccupation with their
special facts." Freeman v~ Hewit, 329 u.s. 249, 252 (1946).
Time has done little to simply the law under the Commerce Clause,
as Justice Scalia observed in his concurring opinion in West Lynn
creamery. Inc. v. Mass. Dept of Food and Agriculture,
u.s.
I
62 L. Week 4518, 4525-4526 (1994) (All milk sold
subject
to an assessment which was then distributed to in state
producers, and this was unconstitutional discrimination.) "once
one gets beyond facial discrimination our negative-commerceClause jurisprudence becomes (and long has been) a 'quagmire.'
Northwestern States Portland Cement Co. v. Minnesota, 358 u.s.
450, 458 (1959). See generally D. currie, The Constitution in
the Supreme court: The First Hundred Years 1789--1888, pp. 168181, 222-236, 330-342, 403-416 (1985). 11 Noting the analytical
problems associated with Commerce Clause cases, Justice Souter
recently stated in Oklahoma Tax Comm'n v. Jefferson Lines. Inc.,
u.s.
(April 3, 1995), the "negative command, known as the
dormant Commerce Clause, prohibiting certain state taxation even
when Congress has failed to legislate on the subject ••• has been
stated more easily than its objective has been obtained, however,
and the Court's understanding of the dormant Commerce Clause has
taken some turns."

was

In Oklahoma Tax Comm'n v. Jefferson Lines. Inc.,
u.s.
(April 3, 1995), Justice Souter's undertook an extensive
review of precedents to trace the common threads in the Supreme
court's view of the negative command of the commerce Clause.
While Jefferson Lines is a sales tax case, nonetheless the same
analysis applies to this case, and it is instructive to consider
Justice Souter's methodology in detail, which was as follows:
The difficult question in this case is whether the
tax is properly apportioned within the meaning of the
second prong of Complete Auto's test. "the central
-8-
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aurpose rof which] is to ensure that each State taxes
only its fair share of an interstate transaction."
Goldberg, supra, at 260-261. This principle of fair
share is the lineal descendant of Western Live Stock's
prohibition of multiple taxation, which is threatened
whenever one State's act of overreaching combines with
the possibility that another State will claim its fair
share of the value taxed: the portion of value by
which one State exceeded its fair share would be taxed
again by a State properly laying claim to it.
FOr over a decade now, we have assessed any threat
c,f malapportionment by asking whether the tax is
111
internally consistent" and, if so, whether it is
"externally consistent" as well. See id., at 261;
~ontainer Corp., supra, at 169.
Internal consistency
~s preserved when the imposition of a tax identical to
j:he one in question by every other State would add no
j)urden to interstate commerce that intrastate commerce
l~ould not also bear.
This test asks nothing about the
degree of economic reality reflected by the tax, but
:;imply looks to the structure of the tax at issue to
:;ee whether its identical application by every State in
·the Union would place interstate commerce at a
disadvantage as compared with commerce intrastate. A
failure of internal consistency shows as a matter of
law that a State is attempting to take more than its
fair share of taxes from the interstate transaction,
since allowing such a tax in one State would place
interstate commerce at the mercy of those remaining
States that might impose an identical tax. See Gwin,
White & Prince 305 u.s., at 439.

*

*

*

External consistency. on the other hand. looks not
to the logical consequences of cloning. but to the
economic justification for the State's claim upon the
value taxed. to discover whether a state's tax reaches
beyond that portion of value that is fairly
attributable to economic activity within the taxing
State. See Goldberg, supra, at 262; Container Corp.,
supra, at 269-170. Here. the threat of real multiple
taxation <though not by literally identical statutes>
may indicate a State's impermissible overreaching. It
is to this less tidy world of real taxation that we
turn now. and at length.
The very term "apportionment" tends to conjure up
allocation by percentages. and where taxation of income
from interstate business is in issue, apportionment
-9-

000090

disputes have often centered around specific formulas
for slicing a taxable pie among several States in which
the taxpayer's activities contributed to taxable value.
In Moorman Mfg. Co. v. Bair, 437 u.s. 267 (1978), for
example, we considered whether Iowa could measure an
interstate corporation's taxable income by attributing
income to business within the state '"in that
proportion which the gross sales made within the state
bear to the total gross sales."' Id., at 270. We held
that it could. In Container Corporation, we decided
whether California could ~onstitutionally compute
taxable income assignable to a multijurisdictional
enterprise's instate activity by apportioning its
combined business income according to a formula "based,
in equal parts, on the proportion of (such] business'
total payroll, property, and sales which are located in
the taxing State." 463 u.s., at 170. Again, we held
that it could. Finally, in Central Greyhound, we held
that New York's taxation of an interstate busline's
gross receipts was constitutionally limited to that
portion reflecting miles traveled within the taxing
jurisdiction. 334 u.s., at 663.
In reviewing sales taxes for fair share, however,
we have had to set a different course. A sale of goods
is most readily viewed as a discrete event facilitated
by the laws and amenities of the place of sale, and the
transaction itself does not readily reveal the extent
to which completed or anticipated interstate activity
affects the value on which a buyer is taxed. We have
therefore consistently approved taxation of sales
without any division of the tax base among different
States, and have instead held such taxes properly
measurable by the gross charge for the purchase,
regardless of any activity outside the taxing
jurisdiction that might have preceded the sale or might
occur in the future. See, ~, McGoldrick v. BerwindWhite coal Mining co., 309 u.s. 33 (1940).
True, it is not Oklahoma that has offered to
provide a credit for related taxes paid elsewhere, but
in taxing sales Oklahoma may rely upon use-taxing
States to do so. This is merely a practical
consequence of the structure of use taxes as generally
based upon the primacy of taxes on sales, in that use
of goods is taxed only to the extent that their prior
sale has escaped taxation. Indeed the District of
Columbia and forty-four of the forty-five States that
impose sales and use taxes permit such a credit or
exemption for similar taxes paid to other states. See
2 Hellerstein & Hellerstein para. 18.08, p. 18-48; 1
-10-
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All states Tax Guide para. 256 (1994). As one state
court summarized the provisions in force:
"These credit provisions create a national
system under which the first state of
purchase or use imposes the tax. Thereafter,
no other state taxes the transaction unless
there has been no prior tax imposed •.• or if
the tax rate of the prior taxing state is
less, in which case the subsequent taxing
state imposes a tax measured only by the
d'ifferential rate. 11 KSS Transportation Corp.
v. Baldwin, 9 N.J. Tax 273, 285 {1987).
·rhe case of threatened multiple taxation where a sales
tax is followed by a use tax is thus distinguishable
from the case of simultaneous sales taxes considered in
Goldberg, where we were reassured to some degree by the
provision of a credit in the disputed tax itself for
similar taxes placed upon the taxpayer by other States.
See Goldberg, 488 u.s., at 264 {"To the extent that
other States' telecommunications taxes pose a risk of
multiple taxation, the credit provision contained in
the [t]ax (a]ct operates to avoid actual multiple
taxation"). In that case, unlike the sales and use
schemes posited for the sake of argument here, each of
the competing sales taxes would presumably have laid an
equal claim on the taxpayer's purse.
(NOTE: This sales tax credit system is the mechanism
which the City argues saves its tax from being
improperly apportioned, but a sale is a discrete
transaction.)

*

*

*

We have never required that any particular
apportionment formula or method be used, and when a
state has chosen one, an objecting taxpayer has the
burden to demonstrate by '"clear and cogent evidence,"'
that "'the income attributed to the State is in fact
out of all appropriate proportions to the business
transacted ••• in that state or has led to a grossly
distorted result."' Container Corp., 463 u.s., at 170,
quoting Moorman Mfg. co., 437 u.s., at 274 (internal
quotation marks omitted; citations omitted). That is
too much for Jefferson to bear in this case. It fails
to show that Oklahoma's tax on the sale of
transportation imputes economic activity to the State
of sale in any way substantially different from that
imputed by the garden-variety sales tax, which we have
-11-
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perennially sustained, even though levied on goods that
have traveled in interstate commerce to the point of
sale or that will move across state lines thereafter.
See, e.g •. Wardair Canada Inc. v. Florida Dept. of
Revenue, 477 u.s. 1 (1986); McGoldrick v. Berwind-White
Coal Mining Co., 309 u.s. 33 (1940); State Tax Comm'n
of Utah v. Pacific States Cast Iron Pipe Co., 372 u.s.
605 {1963); see also Western Live Stock, 303 U.S., at
295 (upholding tax where measure of the tax "include[s)
the augmentation attributable to the (interstate]
commerce in which (the object of the tax) is
employed"); Goldberg, 488 u.s., at 262 {upholding tax
upon the purchase of an interstate telephone call which
had "many of the characteristics of a sales
tax ••• (e]ven though such a retail purchase is not a
purely local event since it triggers simultaneous
activity in several States").

*

*

*

Finally, the Commerce Clause demands a fair
relation between a tax and the benefits conferred upon
the taxpayer by the State. See Goldberg, 488 u.s., at
266-267; D.H. Holmes, supra, at 32-34; Commonwealth
Edison, supra, at 621-629. The taxpayer argues that
the tax fails this final prong because the buyer's only
benefits from the taxing State occur during the portion
of the journey that takes place in Oklahoma. The
taxpayer misunderstands the import of this last
requirement.
The fair relation prong of Complete Auto requires
no detailed accounting of the services provided to the
taxpayer on account of the activity being taxed, nor,
indeed, is a State limited to offsetting the public
costs created by the taxed activity. If the event is
taxable, the proceeds from the tax may ordinarily be
used for purposes unrelated to the taxable event.
Interstate commerce may thus be made to pay its fair
share of state expenses and "'contribute to the cost of
providing all governmental services, including those
services from which it arguably receives no direct
"benefit,"'" Goldberg, supra, at 267, quoting
Commonwealth Edison, supra, at 627, n. 16 (emphasis in
original).
This analysis will now be applied to the facts of this case.
5.
Is the tax applied to an activity with a sucstantial
nexus to the taxing jurisdiction? As the Virginia Supreme court
did in Short Brothers CUSAl, Inc. v. Arlington County, 244 Va.
-12-
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520, 423 S.E.2d 172 (1992), the first inquiry is whether there is
a taxable nexus in the city, and the answer to that question is
yes. A corollary question is whether there is a taxable nexus in
another state, because "without a tax situs in another
jurisdiction, a domiciliary state retains the authority to tax
the full value of the property (receipts in this case)." Ryder
Truck Rental. Inc. v. County of Chesterfield, 248 Va. 575, 449
S.E.2d 813 (1994) (apportionment of personal property tax).
In Short Brothers. supra, Arlington County assessed license
tax a1~ains~ the corporate headquarters of a company engaged in
selli:ng and leasing aircraft in interstate commerce. The tax was
based on all of the taxpayer's worldwide receipts from the sale
and lease of aircraft outside Virginia was upheld, because:
From the record in this case, it is not at all clear
that another jurisdiction could establish the nexus
necessary to impose a tax on Short. Short presented no
evidence to establish that it had a place of business
in any other state; it alleged no physical presence in
any of the states in which it sold or leased the planes
and parts. In the absence of any evidence that any
other taxing jurisdiction could subiect Short to any
type of tax based on its gross receipts, there is no
basis on which to require the county to apportion the
tax. (Emphasis added)
Id., 244 Va. at 526, 423 S.E.2d at 176.
In contrast to the facts in Short Brothers, in this case,
there are over a score of states which may potential tax American
Woodmark's business activities in their respective states as
American Woodmark's products flow through the stream of commerce.
See Stipulation, paragraphs 5-13. In this case, we have other
nexi aplenty. American Woodmark has manufacturing facilities in
Orange, Virginia, and in West Virginia. During the time in
question, American Woodmark had distribution centers in Georgia,
Illinois, Colorado, Texas, Ohio, Florida, Canada, Minnesota,
Arizona, and California.
6.
Is the tax fairly apportioned? This inquiry is the
heat·t of the Commerce Clause analysis. Fair apportionment
prevents multiple taxation of the same value by different
jurisdictions, which would place an undue burden on interstate
comnterce. See Western Livestock v. Bureau of Revenue, 303 u.s.
250,. 255-56 (1938). Subsumed within the apportionment inquiry
are two questions.
a.

Is the tax internally consistent?

-13-
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The internal consistency test precludes multiple taxation of
the same receipts on the same basis. "To be internally
consistent, a tax must be structured so that if every state were
to impose an identical tax, no multiple taxation would result
Thus, the internal consistency test focuses on the text of
the challenged statute and hypothesizes a situation where other
State have passed an identical statute." Goldberg v. Sweet, 488
u.s. 252, 261, 102 L.Ed.2d 607, 617, 109 s.ct. 582, 589 (1989)
(emphasis added) (the Court upheld Illinois' scheme for taxing
certain gross revenues from interstate telecommunications). The
Goldberg Court refused to compare the Illinois tax to similar
taxes imposed by other states, observing that if we were to
determine internal consistency of one State's tax by comparing it
with slightly different taxes imposed by other states, the
validity of state taxes would turn solely on "the shifting
complexities of the tax codes of 49 other States." ~ See also
Moorman Manufacturing Co. v. Bair, 437 u.s. 267, 57 L.Ed.2d 197,
98 s.ct. 2340 (1978) (the Constitution does not demand absolute
precision in interstate taxation, and some overlap in taxation
may permissibly occur).
Thus, internal consistency must be tested hypothetically.
In applying this test, the Court ignores the actual tax laws
American Woodmark is subjected to in other jurisdictions, assumes
that those other jurisdictions would impose the same business
license tax as defendants did, and then determines whether
American Weedmark's nationwide gross receipts would be subject to
multiple taxation by those other jurisdictions, where American
Woodmark has a taxable nexus. See Tyler Pipe Industries v.
Washington State Department of Revenue, 483 u.s. 232, 242, 107
s.ct. 2810, 2817 (1987). While not expressed, implicit in the
Virginia Supreme Court's decision in Short Brothers CUSAl. Inc.
v. Arlington county, 244 Va. 520, 423 S.E.2d 172 (1992), is the
fact that the business license tax scheme of the Arlington
County, which appears to be like that of the City, is facially
valid and internally consistent. Id. at 525; but see In the
Matter of Vecco Construction. Inc., 33 B.R. 343 (Bankr. E.D. Va.
1983) (The court struck down the Fairfax county's BPOL tax under
the Commerce Clause and rejected the county's argument that the
tax was saved because state law and county ordinance provided
setoffs that the company could claim to mitigate it• Fairfax
County business license tax liability, including setoffs for
local tax paid to other jurisdictions.). Therefore, Winchester's
BPOL tax is internally consistent.
b.

Is the tax externally consistent?

The external consistency test looks at whether the taxing
jurisdiction is only taxing its fair share of an interstate
business, and not reaching activities conducted in other states:
-14-
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external consistency test asks whether the state
has taxed only that portion of the revenues from the
interstate activity which reasonably reflects the instate component of the activity being taxed. We thus
examine the in-state business activity which triggers
the taxable event and the practical or economic effect
of the tax on that interstate activity.

~rhe

Goldberg, 109 s.ct. at 589. A tax fails the external consistency·
test if there ~s no rational relationship between the income
attri.buted_to the taxing jurisdiction and the actual value of the
business transacted in the taxing jurisdiction. See Amarada Hess
Corp. v. Director. Div. of Taxation, 109 S.Ct. 1617, 1622-23
(1989). "[T]he external consistency test is essentially a
practical inquiry [into the risk of double taxation]." Goldberg
v. sweet, 488 u.s. 252, 264, L.Ed.2d at 619, 98 s.ct. at 590.
A legal assessment of the external consistency of the tax
requ:ires an examination of the actual business of the taxpayer
and •••to the economic justification for the State's claim upon the
value taxed, to discover whether a State's tax reaches beyond
that portion of the value that is fairly attributable to economic
activity within the taxing. State," which Justice Souter referred
to as the "less tidy world of real taxation." Jefferson Lines.
supr.s.:.
American Woodmark sells its products in almost every state.
During the two tax years in question, 1990 and 1991, it had
manufacturing facilities in 5 states; distribution centers in 10
states; and sales offices or service centers in 6 states. All
totcLl, during 1990-1991, American Woodmark had ongoing business
operations in 1~ different states. Despite these operations and
facilities in c·-'ler states, the city's BPOL tax was based simply
on Junerican We- :nark's nationwide gross revenue figures as
repc:>rted on i ·.:- federal income tax returns. Any tax on gross
rec•aipts of t ~~e other jurisdictions where American Woodmark was
pre:sent, levi =:d as a Business License tax, when added to the tax
imposed by the City, would result in multiple taxation of the
same receipts.
The City's offer to credit against their tax on nationwide
receipts any taxes paid for the same "type" of license in other
jurisdictions does not cure the city's failure to affirmatively
apportion the tax assessment. See April 20, 1994 letter from
Lac:key Sempeles to Cheryl Bradford. In assessing the
constitutionality of a tax, a court must look at the actual value
bas;e used to compute the tax and its actual effect, rather than
thE! designation of the tax. ~ Trinova Corporation v. Michigan
Department of Treasury, 498 U.S. 358, 374, 111 S.Ct. 818, 829
(1991). Because of its numerous facilities in thirteen states,
Amf!rican Woodmark is potentially exposed to receipts-based
bu~;iness taxes under a variety of labels.
The single factor -15-
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gross receipts - formula used by the City may work for a company
like Short, but it does not work for a vertically integrated
business like American Woodmark, which has many business
facilities in different states operating at both similar and
different tiers of its enterprise. Consider the following
example, assume that American Woodmark's headquarters is in
Winchester, Virginia, that all of its products are manufactured
in its West Virginia Plant, and that all of it products are then
shipped and distributed from a distribution center in Illinois.
All three states have a taxable nexus and exercise an
indispensable function with respect to all of the products sold
by the Company. Any of the three states can make an argument
that all of the Company's receipts derive from the function
performed in their state. Without production, there are no
goods, without distribution there are no sales, without overall
management there is no production or distribution. If the three
states apply the City's business license tax calculated on gross
receipts, the same receipts will be taxed three times.
Alternatively, the first to tax would get all the tax revenue,
thereby denying the other states their legitimate right to tax an
appropriate portion of the business in their state. Of course
none of them are bound to stand blithely aside and allow their
state's appropriate share of the business to go untaxed.
Applying the sales and use tax mechanism of allowing a credit for
taxes paid for the same "type" of license in other jurisdictions
exposes American Woodmark's revenue to the risk of multiple
taxation in the likely event that other jurisdictions chose to
assess receipts based business taxes and begs the question of
whether the City properly apportioned their BPOL tax.•
In this case the City has sought to tax all of American
Woodmark's nationwide gross receipts, without regard for the fact
that all of those receipts are derived from goods manufactured
and shipped from locations outside of the city and predominantly
outside of Virginia. Thus, the city's business tax is
unapportioned because the tax bears no reasonable relationship to
the portion of American Woodmark's business conducted in the
City. A dramatic illustration of this is the simple fact that
defendants assessed precisely the same license tax they would
have assessed had all of American Woodmark's 24 different

If the credit for license taxes paid to other jurisdictions
is intended to measure whether American Woodmark has a taxable
presence in other jurisdictions, defendants have run afoul of the
Virginia Supreme court's clear statement, consistent with
complete Auto, that "actual payment of taxes is not a
prerequisite to a finding of tax situs in another jurisdiction."
See Ryder Truck Rental. Inc. v. County of Chesterfield, 248 Va.
575, 579 n.s, 449 s.E.2d 813, 816 n.5 (1994).
-16-
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facilities in operation outside the City during 1990-1991 been
inside the City limits.
~~he cases striking down taxes because of a lack of external
consie;tency, that is, because of a discrepancy between the tax
imposed compared to the intra-jurisdiction activities of the
businE!Ss subject to tax, support this conclusion. The taxation
of in1:erstate travel has prompted many of the leading cases. For
example, in Central Greyhound Lines. Inc. of New York v. Wesley,
334 U~S. 653, 68 s.ct. 1260 (1948), New York sought to impose a
tax on Greyhound's entire gross receipts, although 43 percent of
those recei~ts were attributable to mileage traveled in New
Jersey and Pennsylvania. The court noted that Pennsylvania and
New JE~rsey had the right to tax a portion of the revenue, and
held New York's tax unconstitutional because it imposed an
illegal burden on interstate commerce. Id. at 662-663. The
Court noted that it did not matter whether the other states in
fact imposed a tax on any of the receipts:

But even if neither Pennsylvania nor New Jersey sought
1:o tax their proportionate share of the revenue from
~chis transportation, such abstention would not justify
~he taxing by New York of the entire revenue.
;Id. at 663. (emphasis added)
Here, American Weedmark's nationwide gross receipts are generated
throu•:rh enormous interstate activity where operations are
conducted in thirteen states and sales nationwide. Defendants
simply cannot reach out and tax all of the gross receipts
generated by that interstate activity without consideration of
the relationship between the taxpayer's business in the City and
its total business.
The United States Supreme court has recognized that, because
attributing value to particular jurisdictions is an imprecise
exercise, the Commerce Clause only requires apportionment to be
fair and does not require it to be perfect. See Amarada Hess,
490 u.s. at 74-75, 109 s.ct. at 1622. Consequently, there is no
one "single constitutionally mandated method of taxation."
Container corp., 463 u.s. at 171, 103 s.ct. at 2943. See also
Trinoyg, 498 u.s. at 386, 111 s.ct. at 836.
The parties agreed that American Woodmark is a "unitary
business." In its decision in the previous dispute between these
parties, this Court refused to "vivisect" American Woodmark into
its various component parts, and held that it was an integrated
manufacturing business. See American Woodmark v. Citv of
Winchester. et al., Case No. 93-291. Findings of Fact and
Conclusions of Law at 15 (September 21, 1994), petition· for
appea.l granted April 18, 1995. All of American Woodmark' s 24
facilities operating in 13 different states during 1990 and 1991
-17-
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contributed to generating the value realized by the company's
sales over that period. The existence and identification of a
unitary business with minimal connections to the taxing
jurisdiction is a necessary requirement for fair apportionment.
See, Mobil Oil Corp. v. Commissioner, 445 u.s. 425, 439, 63
~d.2d 510, 522, 100 s.ct. 1223, 1232 (1980) ("[T)he linchpin of
apportionability in the field of state income taxation is the
unitary-business principal."). ·
Under federal constitutional _law, the gross receipts of a
unitary, interstate business must be apportioned to tax only
gross receipts "justly attributable" to the business done within
the taxing jurisdiction. Western Livestock v. Bureau of Revenue,
303 u.s. 250, 254-55, sa s.ct. 546, 548 (1938). The united
states Supreme Court has never addressed the unitary business
concept except in the context of the "unitary businessfformula 11
method of apportioning the receipts or income of a unitary
business for tax purposes among the various jurisdictions where
it does business, and for defendants to assert here that the
unitary nature of American Weedmark's business justifies taxation
of all its nationwide receipts by a single locality flies in the
face of an unbroken string of Supreme Court jurisprudence. See
Container Corp. v. Franchise Tax Board, 463 u.s. 159, 165, 103
s.ct. 2933, 2940 (1983) (three part apportionment formula for
state franchise tax); Amerada Hess Corp. v. Director, 490 U.S.
66, 109 s.ct. 1617 (1989) (three part apportionment formula for
state income tax); Trinova Corp. v. Michigan Dept. of Treasury,
498 u.s. 358, 111 s.ct. 818 (1991) (three part apportionment
formula for state value-added tax); ASARCO v. Idaho State Tax
Commission, 485 U.S. 307, 102 S.Ct. 3103 (1982) (three part
apportionment formula for state income tax); Barclays Bank PLC v.
Franchise Tax Board of California, 114 S.Ct. 2268 (1994) (three
part apportionment formula for state franchise tax). 2 Defendants
2The

Virginia supreme Court is equally conversant with and just
as adamant concerning the requirement that any tax on business be
fairly apportioned to be a valid tax. Commonwealth v. B.J.
McAdams, Inc., 227 Va. 548, 317 S.E.2d 788 (1984); Commonwealth
of Virginia v. Lucky Stores, Inc., 217 Va. 121, 225 S.E.2d 870
(1976) (Apportionment of income of a unitary business required
for state income tax purposes); Commonwealth of Virginia v. Olin
Corporation, 212 Va. 53, 181 s.E.2d 818 (1971) (same); C&P
Telephone Company v. city of Newport News, 196 va. 627, 85 S.E.2d
345 (1955) (City's gross receipts tax limited to telephone
service in the city); Dan River Mills, Inc. v. City of Danville,
194 Va. 654, 75 S.E.2d 72 (1953) (Gross receipts must be
apportioned among locations where taxpayer is doing business);
Commonwealth of Virginia v. Baltimore Steam Packet, 193 Va. 55,
68 S.E.2d 137 (1951) (License tax on gross receipts, if fairly
apportioned, is valid). See also Attorney General Opinion to
-18-
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invoked the unitary business concept but ignored its
constitutionally mandated counterpart, fair apportionment. A tax
on interstate commerce is not fairly apportioned unless it meets
both the 11 internal" and "external" consistency tests.
Barclays Bank, supra, is instructive, in that case Barclays
had substantial overseas operations, and California sought to
impose its corporate franchise tax on an apportioned share of
Barclays' business attributable to its California operations.
California applies a functional test, which is commendable due to
its simplicity and ease of application, to determine whether a
business is·a unitary one, and that is, "[i]f the operation of
the portion of the business done within the state is dependent
upon or contributes to the operation within the state, the
operations are unitary." Edison California Stores, Inc. v.
McColgan, 30 Cal. 2d 472, 481, 183 P.2d 16, 21 (1947); ~
genera~ 71 Am. Jur. 20 State and Local Taxation § 577.
By this
test, American Weedmark is clearly a unitary business. The
Barela~ court commented on the application of apportionment
formulas to unitary businesses and stated:
As explained in Container corp., unitary taxation
"rejects geographical or transactional accounting,"
which is "subject to manipulation" and does not fully
capture "the many subtle and largely unquantifiable
transfers of value that take place among components of
a single enterprise." Id. at 164-165, 103 s.Ct. at
2940. The "unitary business/formula apportionment"
method
"calculates the local tax base by first
defining the scope of the 'unitary business'
of which the taxed enterprise's activities in
the taxing jurisdiction form one part, and
then apportioning the total income of that
'unitary business' between the taxing
jurisdiction and the rest of the world on the
basis of a formula taking into account
objective measures of the corporation's
activities within and without the
jurisdiction. 11 Id. at 165, 103 s.ct. at
2940.
As do many states, California applied a weighted three factor
formula which considered property, payroll, and sales to
George w. Titus, 1978-1979 Report of the Attorney General at 279
(December 1, 1978) (Virginia locality cannot tax gross receipts
earned out of state when only administrative office located in
jurisdiction).
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apportion Barclay's business attributable to its California
operations, and the Supreme Court of the United states again
upheld the use of such formulas. Barclay, supra, 114 s.ct. at
2273.
Unfortunately, the United States Supreme Court has
prescribed no objective rules to.determine whether the tax under
scrutiny passes the "external consistency" test. See Oklahoma
Tax Comm'n v. Jefferson Lines,
U.S.
(April 3, 1995)
(Scalia, concurring opinion). Apportioning formulas do not have
to be perfect to withstand constitutional muster. In Amerada
Hess Corp. v. Director, 490 U.S. 66, 104 L.Ed.2d 58, 109 S.Ct.
1617 (1989), several oil companies attacked on Commerce Clause
grounds New Jersey's requirement that the amounts of federal
windfall profits tax payment may not be deducted from, and
therefore must be included in, their income which is apportioned
by New Jersey for income tax purposes, and the Court upheld New
Jersey's calculation, noting that "The Constitution does not
'invalidat(e] an apportionment formula whenever it may result in
taxation of some income that did not have its source in the
taxing State.'" . • . On the contrary, as we have said
repeatedly, in order to show unfair apportionment, a taxpayer
"must demonstrate that there is no rational relationship between
the income attributable to the State and the intrastate values of
the enterprise." Id., u.s. at 74-75, L.Ed.2d at 68, s.ct. at
1622. Similarly in Moorman Mfg. Co. v. Bair, 437 u.s. 267, 57 _
L.Ed.2d 197, 98 s.ct. 2340 (1978), the taxpayer argued that
Iowa's apportionment formula ignored its manufacturing activity
in Illinois, and the Supreme Court responded:
Yet even were we to assume that Illinois activities
made some contribution to the profitability of Iowa
sales, appellant's claim that the Constitution
invalidates an apportionment formula whenever it may
result in taxation of some income that did not have its
source in the taxing State is incorrect.
Moorman Mfg. co. v. Bair, id., u.s. at 272, L.Ed.2d at 204, s.ct.
at 2344.
Winchester's BPOL tax as applied to American Woodmark fails
the external consistency test, because defendants' assessment of
license tax is wholly unapportioned and completely ignores the
out of state components of American Woodmark's business.
1.

City Tax Ordinance Has No Apportioning Formula.

Neither the City ordinance nor the Virginia State Code have
a "unitary business/formula apportionment" with respect to
business license taxes. When queried during oral argument as to
the City's apportioning formula, counsel for the city, stood on
-20-
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the single factor formula (gross receipts) of Winchester City
Code !i 21-4(c) and Virginia Code § 58.1-3708, and said that the
apportioning formula was simply: Total Receipts - Receipts
Actually Taxed in Other Jurisdictions = Receipts apportioned to
Winchester. Under this scenario, Winchester never has to
affirrnatively apportion the part of the taxpayer's business
.
attributable to its Winchester operations, and may tax all of a
taxpayers' gross receipts regardless of how and where those
receipts are generated. Such a take it all and wait policy
ignores the affirmative duty imposed on state taxing authorities
under the Commerce Clause to fairly apportion their taxes which
they impose- on businesses engaged in interstate commerce.
The only provision of the Virginia Code potentially
applic::able to apportionment of license tax is Va. Code
§ 58.:L-3708, which provides that if a business subject to license
tax in one jurisdiction "has a definite place of business or
maintains an office in any other locality, then such other
locality may impose a license tax on him, provided such other
locality is otherwise authorized to impose a local license tax
with respect thereto." Va. Code§ 58.1-3708(A). As earlier
discu~;sed there is no indication that this statute was intended
to apportion the intrastate and interstate values of a business
pursuant to the Commerce Clause. Moreover, if the "volume" used
to as~;ess tax was "attributable 11 to a location in another state,
it would be constitutionally unavailable for taxation by any
Virginia jurisdiction regardless of whether the other state
actually taxed it.
Thus, neither Virginia law or local ordinance give this
Court any objective standard by which it can determine what
porti()n of American Woodmark's nationwide gross receipts are
attributable to its corporate headquarters in Winchester as
opposed to its operations in other states. Virginia Code § 58.13984, under which American Woodmark ·brought this action, simply
gives the court authority to determine whether the assessment of
the tax was proper. Under the facts of this case, the
defendants' unapportioned assessment is unconstitutional;
there1:ore, it is erroneous. It is incumbent upon sempeles, as
Commissioner of Revenue, to produce a proper assessment that
passe~; constitutional muster.
Talley v. Commonwealth, 127 Va.
516, :LOJ s.E. 612 (1920) (Where it is established that the
asses~;ment is in error, the burden shifts to the taxing authority
to maintain its right of recovery.)
it is an income tax case, Commonwealth v. General
co., 236 Va. 54, 372 S.E.599 {1988) is instructive,
becauf;e what saved the tax in General Electric, and which is not
present in the case at bar, was the delegation of power to the
taxin~J officer to equitably adjust the tax according to "definite
standards." Id. at 68. While there may be many permissible
J~lthough

Elect1~ic

-21-

000102

formulas for the constitutional apportionment for local tax
purposes of a unitary business with interstate components, see 71
Am. Jur. 20 State and Local Taxation § 576, where no
apportionment formula, or an invalid one, is prescribed by the
statute or ordinance authorizing the tax, the court has no power
to derive an apportionment formula of its own, because that is
purely a legislative function. See Commonwealth v. P. Lorrillard
Co., 129 Va. 74, 105 S.E. 683 (1921). Accord Container Corp.,
436 u.s. at 471, 103 s.ct. at 2943 (task of arriving at specific
apportionment formula "essentially_ legislative"). While Virginia
Courts are familiar with the three factor apportionment formula
in the context of the Commerce.Clause, ~Short Brothers, Inc.
v. Arlington County, supra at 524, it is the City's legislative
responsibility to decide whether to adopt such a formula.
The City tax ordinance, even when read in conjunction with
the pertinent state statues, simply does not provide for
equitable adjustment of American Woodmark's income according to
objective standards, like Commonwealth v. General Electric Co.,
supra, or for the application of the frequently used three factor
formula like Barclays Bank PLC v. Franchise Tax Board of
California, supra, and Container Corp. v. Franchise Tax Board,
supra, or any other formula. Therefore, this Court has no choice
but to declare the 1990 and 1991 BPOL assessments against
American Woodmark invalid.
8.
The 1982 Count. Sempeles assessed Winchester's BPOL
tax against American Woodmark in his capacity as Commissioner of
Revenue for the City. The Commissioner of Revenue is a
constitutional, elected officer whose duties are prescribed by
general law. constitution of Virginia, Art. VII, § 4. Section
58.1-3109(1) and (2) of the Code charges each Commissioner of
Revenue with the duty to assess license taxes. In general, each
Commissioner of Revenue is granted the power to require that
information be furnished to him, to require that books and
records be made available to him (Va. Code§ 58.1-3109(6)) and to
summon witnesses to answer questions under oath which touch upon
tax liability (Va. Code§ 58.1-3110). His jurisdiction, however,
does not extend beyond the boundaries of the county or city for
which he is the Commissioner of Revenue. Va. Code § 58.1-3102.

Taxpayers may apply to the Commissioner of Revenue for
corrections of a tax assessed by him. Va. Code § 58.1-3980. The
Commissioner is empowered to correct his assessment and certify
to the town, city or county, with the consent of its attorney,
any overpayment, whereupon the governing body of the city or
county is required to direct the payment of a refund. Va. Code
§ 58.1-3981.
The Commissioner of Revenue's correction of an
assessment may be appealed by the affected town, city·~r county
to any court of record of the county or city. va. Code § 58.13982.
-22-
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The Fourth Circuit has held that a Section 1983 action
cannot be based alone on a violation of state law -- or even on
an intentional violation of state law. Id. at 163. This
prohibition against the use of Section 1983 to bootstrap state
law claims into claims for damages and attorney's fees under
Section 1983 has been uniformly followed by the federal courts.
~' ~rown v. Grabowski, 922 F.2d 1097, 1113 (3rd Cir. 1990);
Doe v. Connecticut Department of Child and Youth Services, 911
F.2d 868, 869 (2nd Cir. 1990); Pesce v. J. Sterling Morton Hiah
School, 830 F.2d 789, 795 (7th cir. 1987). Moreover, the Supreme
court has speci~ically held that violations of state law do not
constitute fla denial of due process; otherwise, every erroneous
decision by a state court on state law would come here as a
federal constitutional question." Gryger v. Burke, 334 u.s. 728,
731, 68 s.ct. 1256, 1258, 92 L.Ed. 1683 (1948).
To succeed in its Section 1983 claim, American Woodmark must
point to some federal right that has been violated by Sempeles'
failure to take action on American Woodmark's challenge to his
assessment of the City's BPOL tax against it. The Commissioner
of Revenue's attempted enforcement of an erroneous interpretation
of state law does not rise to the level of denial of due process.
"We cannot treat a mere error of state law, if one occurred, as a
denial of due process." Gryger v. Burke, 334 u.s. 728, 731, 92
L.Ed. 1683, 68 s.ct. 1256 (1948).
The United States court of Appeals for the Fourth Circuit
has stated in no uncertain terms that government officials are
immune from liability under 42 u.s.c. § 1983 for actions which do
not violate a clearly established federal right which a
reasonable person would recognize. In Dimeglio v. Haines, Slip
Opinion (4th Cir. Feb. 2, 1995), the United States court of
Appeals for the Fourth Circuit stated:
Government officials are protected by qualified
immunity ••as long as their actions could reasonably be
thought consistent with the· rights they are alleged to
have violated. 11 • • • For this reason, immunity
shields officials 11 insofar as their conduct does not
violate clearly established statutory or constitutional
rights of which a reasonable person would have known. 11
• • • When a plaintiff seeks to hold an official
personally liable for his exercise of a discretionary
function, the court must, in addressing the qualified
i:mmunity defense, consider whether the plaintiff has
alleged a violation of law that was clearly established
at the time the challenged actions were taken.
The court went on to hold that this is a pure issue of law.

-23-
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The discussion of the Commerce Clause analysis, which
precedes in this opinion, dramatically illustrates the shifting
and turgid currents of current Commerce Clause jurisprudence, and
the difficulty in applying the general principles pronounced by
the United States Supreme Court to the facts of a particular
case. Sempeles exercised his judgment and strictly applied the
city's BPOL tax in an area of the law, which was recently
characterized as a "quagmire" by· Justice Scalia and only within
the month clarified by Justice Souter, so there is no "clear
violation of the law that was cle~rly established at the time
that the challenged actions (of Sempeles] were taken. 11 Dimeglio
v. Haines, supra.
While American Woodmark has asserted a violation of
its Fourteenth Amendment as well as Commerce Clause rights, the
fair apportionment requirement of the Commerce Clause is the
basis of all its civil rights claims. Petitioner's Response and
Objections to Defendant Sempeles' First Set of Interrogatories.
Sempeles did not violate any clearly established constitutional
right of American Weedmark. Therefore, the claim against
Sempeles is dismissed as a matter of law, because Sempeles enjoys
immunity from the liability alleged herein under 42 u.s.c.
§ 1983.
III.

Decision.

For the foregoing reasons,
1.
The Plaintiff's Motion for Summary Judgment is GRANTED,
and the City's assessment of its BPOL tax against American
Weedmark for the years 1990 and 1991 based entirely on the
company's gross receipts is declared invalid.
§

2.
Defendant Sempeles's Plea of Immunity to the 42 u.s.c.
1983 right of action is SUSTAINED.

The Clerk is directed to send a copy of this Opinion to
counsel of record. Counsel for Petitioner shall prepare a final
order incorporating by reference the findings and conclusions of
the opinion, send it to counsel for the Defendants for
endorsement, who shall send it to the Court for entry.
FILED May 12, 1995.

-24-
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COMMONWEALTH OF VIRGINIA
"iN

E. WETSEL,

WARREN CouNTY 0RaJrr CouRT

JR., JUDGE

JUDIQAL Cana

ONE EMT MAIN ST1taT
FftOHT Row., V~RGNA 22630

5 N01m1 I<Dn' Sntlrl'
w.~ VIRGINIA 22tS01·S037

(703) 635·3550

(703) 667·5'77t:>

TwENTY-SIXTH JUDICIAL CIRCUIT

May 15, 1995

D. French Slaughter, III, Esq.
Leon F. Szeptycki, Esq.
P • 0 • BOJC 12 8 8
Charlott.esville, VA 22902

Mark K. Flynn, Esq.
Rouss City Hall
15 North Cameron St.
Winchester, VA 22601

Collins Denny, III, Esq.
Alan D. Wingfield, Esq.
P . 0 . BOJC 112 2
Richmond, VA 23208-1122
Re:

Circuit Court of the City of Winchester
AmE~rican Woodmark v. City of Winchester
La\~ No. 94-101

GentlemE~n:

I know that you are mulling over my decision on the motion
for suwnary judgment, and those commerce clause principles are
still spinning through my mind. This past weekend, the thought
belatedly occurred to me as to whether section 58.1-3708(f) could
provide the apportionment formula for this case -- Winchester
business volume divided by Virginia business volume. Having "all
business done in the Commonwealth" as the denominator would
appear 1:0 cure the problem of the potential taxation of business
done in other states. The Winchester ordinance speaks in terms
of gross receipts, and 58.1-3708.0 provides that: "The word
'volume' as used in this section, means gross receipts, sales,
purchas,~s, or other base for measuring a license tax which is
related to the business done." The consideration of gross
receipts, which is the base chosen by the City to assess the tax,
brings us back to the initial question of how to measure or
assign ~the sales volume or receipts to each locality -- management, manufacture, distribution, or sale? As earlier noted, both
the statute and ordinance are silent on what factor to use, but
the term "receipts" certainly implies that the focus is on the
last act in the commercial transaction, which is neither manufacture or management, but sales. If the sale is to be the focus of
the tax apportionment decision, do you use place of sale, point
of shiptnent origin, which is the distribution center, or place of
delivery?
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D. French Slaughter, III, Esq.
Leon F. Szeptycki, Esq.
Mark K. Flynn, Esq.
Collins Denny, III, Esq.
May 15, 1995
Page 2

Another point is that the April 20, 1995, proposed findings
of fact of American Woodmark, have extensive findings on sales,
payroll, and property - the three factors used by many states to
apportion business license taxes to a locality. Ironically, I
note from Woodmark's proposed findings of fact that, if point of
shipment origin or shipment destination is used to assign sales
to the appropriate locality, there are no Winchester sales upon
which to base the tax. Since this case will probably be appealed, I think that we should specifically address the legal
effect of § 58.1-3708, and have factual findings or a stipulation
as to the sales, payroll, and property facts set forth in the
April 20, 1995, proposed findings of American Woodmark, so that
the Supreme Court will have a complete record and could properly
apportion the volume of American Woodmark's business to its
Winchester headquarters, if it decides that is proper on the
facts, and would not have to remand the case for further findings
of fact.
I would ask that counsel for American Woodmark call Cheree
Douglas (703) 667-5770 to schedule a conference call at which we
can determine what further proceedings are required to complete
the record before a final order is entered.
Thanking you for your anticipated cooperation, I am,
. . . -&,incerely?i .-

~niY'~···
r;,~

l ... /~c·.
I

.

~ohn E. Wetsel, Jr.

Judge
JEW/cd
Original to Court File

00010'7

VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OP WINCHESTER

AMERICAN WOODMARK CORPORATION,
a Virginia Corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Petitioner,

v.
CITY OP WINCHESTER
and
LACKY G. SEMPELES,
Commissioner of Revenue for the
City of Winchester, in his
individual capacity,
Defendants.

CI-:L-1' 01' W1Jil!RRSTBR' S OBJBC'fiORS

m

LAW NO. 94-101

BlfmY OP S!lllftRY

JJJDGIIBii'.r

Defendant City of Winchester, by counsel, submits its
objections to the Court's Opinion Granting Plaintiff's MOtion
for

Su~

Judgment and Sustaining Defendant Sempeles' Plea of

Immuni·ty and to the entry of a Pinal Order granting Petitioner's
motion for summary judgment against the City of Winchester.

These

objections are made in addition to and without prejudice to, and
are no·t intended to supplant, all objections and exceptions which
are prcaservecl pursuant to va. Code S 8.01-384.
1.

The Court erred in construing va. Code S 58.• 1-

3708(A) and (B) as applying only to the apportionment between

Virgin.la taxing jurisdictions of license taxes measured by a
taxpay1ar' s gross receipts.
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2.

The Court erred in holding that Va. Code

s

58.1-

3708(A) and (B) does not provide for the amount of the gross
receipts of a unitary interstate business which may be apportioned
to a Virginia taxing jurisdiction for license tax purposes when
license taxes measured by gross receipts are also Lmposed by a
taxing jurisdiction of another state.
3.

The Court erred in failing to construe Winchester

City Code S 21-4 as apportioning to the City of Winchester for
license tax purposes only those gross receipts of Petitioner which
are not used to measure license taxes imposed by all other taxing
jurisdictions within and without Virginia.
4.

The Court erred in holding that neither Virginia

law nor Winchester ordinances provide any objective standard by
which can be deter.mined the portion of Petitioner's gross receipts
that is attributable to its business activities in the City of
Winchester.
5.

The Court erred by interpreting the "external

consistency" requirement of the Commerce Clause, as set forth in
Container Corp. v. Franchise Tax Board, 463
545, 103

s.ct.

u.s.

159, 77 L.Ed.2d

2933 (1983),

(a)

to affirmatively require an apportionment

formula in an ordinance levying a license tax measured by the
gross receipts of a unitary interstate business;
(b)

to require that any assessment of a tax on

the gross receipts of a unitary interstate business must be based
initially upon an apportionment of those receipts to the taxing

2
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jurisdiction, even though the taxpayer has not come forward with
the factual basis for the apportionment; and
(c)

to relieve Petitioner of the burden of proving

by clear and cogent evidence that its gross receipts attributable
to Win.chester under Winchester City Code S 21-4 are in fact out
of all appropriate proportions to the business transacted by
Petitioner in the City of Winchester.
6.

The Court erred by granting summary judgment when

there remains in genuine dispute material facts concerning:
(a)

the amount of Petitioner's gross receipts

which are applied by other taxing jurisdictions to measure license
taxes imposed by those other taxing jurisdictions;
(b)

whether Winchester's business license tax

reaches beyond the portion of Petitioner's gross receipts that
is fairly attributable to the economic activity conducted by
Petitioner within the City of Winchester;
(c)

whether the imposition of Winchester's

business license tax upon Petitioner's gross receipts results in
double business license taxation of Petitioner's gross receipts to
a degree that violates the Commerce Clause;
(d)

the contribution by Petitioner's business

activities at its corporate headquarter to its company-wide gross
receipts;
(e)

the characterization or classification of

Petitioner's business activities at each of ita facilities; and
(f)

the dependance of each of Petitioner's

business activities conducted outside the City of Winchester

3
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upon Petitioner's business activities conducted in the City of
Winchester.

1.

The Court erred by adopting those inferences

arising from the stipulated facts that are most favorable to
Petitioner.

a.

The Court erred by failing to adopt those

inferences arising from the stipulated facts which support the
conclusion that Petitioner's business activities conducted in
the City of Winchester touch, control and add great value to
Petitioner's unitary interstate business.
CITY OP WINCHESTER

Mark K. Flynn
City of Winchester
Rouss City Hall
15 North Cameron Street
Winchester, Virginia 22601
(703) 667-1815
Collins Denny, III, Esquire
Alan D. Wingfield, Esquire
MAYS & VALENTINE

111 East Main Street
P.O. Box 1122
Richmond, Virginia 23208-1122
(804) 697-1200
Counsel for the City of Winchester

4
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CBRTIPICITB OP SERVXCB

I hereby certify that the foregoing document has been
mailed. to
Battlta

&

o.

French Slaughter, III, Esquire, McGuire, Woods,

Boothe, Court Square Building, 418 East Jefferson Street,

Post Office Box 1288, Charlottesville, Virginia 22902 on this 1st
day of June, 1995.

5
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF WINCHESTER
AMERICAN WOODMARK CORPORATION,
a Virginia Corporation,
Petitioner,
v.
101

At Law No. 94-

CITY OF WINCHESTER
and
LACKY G. SEMPELES
Commissioner of Revenue for
the City of Winchester,
in his individual capacity,
Defendants.

FINAL ORDER
This matter came before the Court on Petitioner's motion for
summary judgment and on defendant Lacky G. Sempeles' plea of
immunity.

The parties fully briefed the issues and .the Court

heard oral argument on May 2, 1995.

On May 12, 1995, the Court

issued an opinion granting petitioner's motion for summary
judgment and granting defendant Sempeles' plea of immunity.

That

opinion is incorporated fully into this order by reference.

For

the reasons stated in that opinion, it is hereby ORDERED and
ADJUDGED as follows:
1) Petitioner's motion for summary judgment is granted and
the City of Winchester's business license tax assessments for
1990 and 1991 against American Weedmark Corporation are hereby
declared invalid; and
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2)

Defendant Sempeles' plea of immunity is sustained and

petitioner's claims against Sempeles under 42 U.S.C.

§

1983 are

dismissed with prejudice.
THIS ORDER IS FINAL.

ENTERED this

_s--~--

day· of

--~--t/.-~-~---'

1995.

SEEN AND OBJECTED TO SOLELY WITH RESPECT TO THE SUSTAINING OF
DEFENDJWT SEMPELES' PLEA OF IMMUNITY AND THE DISMISSAL OF
PETITIONER'S CLAIMS AGAINST SEMPELES UNDER 42 U.S.C. § 1983:

D4en~,

III

Va. State Bar No. 19692
Leon F. Szeptycki
Va. State Bar No. 35269
MCGUIRr~, WOODS, BATTLE & BOOTHE
Post Of:fice Box 1288
418 East Jefferson Street
Court Square Building
Charlottesville, Virginia 22902
(804) 977-2570

Counsel for Petitioner American Woodmark Corporation
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Seen and objected to solely with respect to the granting of
Petitioner's motion for summary judgment against the City of
Winchester, for the reasons stated in Defendants' Memorandum In
Opposition To Motion For Summary Judgment and In Support Of Plea
Of Immunity filed herein on or about April 6, 1995, for the
reasons stated in oral argument before the Court on May 2, 1995
and for the reasons stated in City of Winchester's Objections to
Entry of Summary Judgment filed herein on or about June 1, 1995.

Collins Denny, II
Of Counsel for D.:-e_e_n--ants-'·
City of Winchester and
Lacky G. Sempeles

A COPJ teat:
Clerk • DepuiJ Clet k
WlDCheater Circuit Court

000115

V

I R G I N I A
IN THE CIRCUIT COURT OF THE CITY OF WINCHESTER

.AMERICAN WOODMARK CORPORATION
Petitioner,

v.

At Law No. 94-101

CITY OF WINCHESTER
Defendant.

________________________________!
May 2, 1995
Winchester, Virginia
The above-entitled matter came on for a motion
hearing before the HONORABLE JOHN E. WETSEL at
approximately 2:00p.m., when were present:

STABNER COURT REPORTING COMPANY
(703) 635-9425
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2

APPEARANCES:
For the Plaintiff:
D. FRENCH SLAUGHTER,. III, ESQ.
LEON F. SZEPTYCKI, ESQ.
MCGUIRE WOODS BATTLE & BOOTHE
PO Box 1288
Charlottesville, VA 22902-1288
For the Defendant:
COLLINS DENNY, III, ESQ.
MAYS & VALENTINE
111 East Main Street
Richmond, VA 23208-1122
MARK K. FLYNN, ESQ.
CITY OF WINCHESTER
15 North Cameron Street
Winchester, VA 22601
STABNER COURT REPORTING COMPANY
(703) 635-9425
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3

P R 0 C E E D I NGS
-----------

1

2

THE COURT:

3

This is American Weedmark versus the City of

4

All right.

Be seated.

Winchester, two, I guess.

5

MR. DENNY:

We'll denominate it.

6

THE COURT:

That's what I started calling it

7

on my computer.

8
9

Who do we have for the petitioner? I see Mr.
Slaughter, Mr. Szeptycki and someone else.

10
11

MR. SLAUGHTER:

Glenn Eanes is the Treasurer

from American Woodmark and is with us today, Your Honor.

12

THE COURT:

All right.

13

MR. DENNY:

And for the City Collins Denny and

14

Mark Flynn and Lackey Sempeles is with us here today.

15

THE COURT:

16

have got four disks.

All right. I know Mr. Sempeles.
I have everybody's disk.

17

MR. SLAUGHTER: Did you find my disk?

18

THE COURT:

The Clerk found it, when I asked

19

them about it, they had it downstairs.

20

gave it to me.

21

22

All right.
edifying.

I

They promptly

Everybody be seated.

This is very

So I guess we will start with the petitioner.
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4

I do say that my observation is that I am

1
2

sorry France Coffman did not live so long as to study

3

the evolution of stare decisis under the commerce

4

clause.

5

What does it start out, you want to take

6

yourself back to the year 1878; is that what you want to

7

do, Mr. Slaughter?

8

you need to do.

9

10

That's what Justice Souter thinks

MR. SLAUGHTER:

The defendants are the ones

that cited the 1873 case.

11

THE COURT:

Whatever.

12

MR. SLAUGHTER:

However you look at the

13

jurisprudence, the bottom line is that the city asserts

14

a completely unapportioned tax.

15

and say it is apportioned, because it's not.

16

completely unapportioned.

You can't sugar-coat it
It's

17

In the commerce clause, at whatever stage of

18

law you want to put your finger on, right up to today,

19

it is an unapportioned tax and that is on its face as a

20

matter of law a violation of the United States Commerce

21

law, and, therefore, the current assessment before this

22

Court is unconstitutional and therefore should be
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1
2

dismissed and their case thrown out of court.
THE COURT:

All right.

Let me ask you this:

3

the stipulations that have been agreed to with respect

4

to these objections to interrogatories and things, what

5

do you consider those today; do they bear on this

6

proceeding in any facet?

7

8

MR. DENNY:

The interrogatories that I filed

with French, Your Honor?

9

THE COURT:

Right.

10

MR. DENNY:

They state a lot of the factual

11

basis of the allegations; also the interrogatory answers

12

with respect to Lackey Sempeles.

13

Honor today also the plea of immunity.

We do have before Your

14

THE COURT:

Right.

15

MR. DENNY:

And they sent those

16

interrogatories in on behalf of Mr. Sempeles, set forth

17

the basis on which the petitioner is making its 1983

18

claim, its civil rights claim.

19

THE COURT:

20

Let's just talk about the commerce

clause first, the motion for summary judgment.

21

MR. DENNY:

Right •

22

THE COURT:

In my understanding with respect
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1

to that, I have got the lengthy stipulation and those

2

facts are all stipulated to.and I can consider those

3

incident to the motion for summary judgment.

4

MR. DENNY:

Exactly.

And there is one item

5

that I probably have to get to that is in the answers to

6

interrogatories propounded by the city, which I will

7

probably refer Your Honor to, to give context.

8
9
10

THE COURT:

You don't think it's useful to

just talk about the commerce clause first and then move
onto the sovereign immunity?

11

MR. DENNY:

I think it is useful and the

12

interrogatory answers that I will refer the Court to has

13

to do with the commerce clause.

14

THE COURT:

I understand that we are now all

15

in agreement that is a unitary business for purpose of

16

the business license assessments; is that correct, Mr.

17

Slaughter?

18

MR. SLAUGHTER:

Your Honor, we certainly agree

19

and I think you have basically so found, although not in

20

the same context, last summer, last fall, that American

21

Weedmark is a big diversified company with corporate

22

headquarters, just like any corporate headquarters, runs
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1

the show in an oversight supervisory method.

2

We don't have any disagreement with the fact

3

that it's a unitary business.

4

returns in all these states on a unitary basis.

5

no problem.

6

7

That is

MR. DENNY:

The city agrees that they are

THE COURT:

Let's get to this apportionment,

unitary.

8

9

We filed income tax

and internal consistency and external consistency.

And

10

let me ask this question:

11

concerns the issue of internal consistency, I believe.

12

MR. SLAUGHTER:

13

THE COURT:

14

Can somebody tell me, this

Both.

Both, I know.

Approach my

question on internal consistency first.

15

MR. SLAUGHTER:

16

THE COURT:

Oh, okay.

And this focuses on the argument

17

about the offset.

The City says the offset saves them,

18

no such tax.

19

is the internal consistency test, that is viewing this

20

statute as it is written, if another state were to

21

impose it as it is written, to the enterprises of

22

.~erican

So this brings me around to the inquiry,

Woodmark, would American Woodmark be
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1
2

potentially subject to double taxation?
In other words, is that an objective test

3

looking at the statute?

4

viewing this and their activities, if this statute

5

exists in another state would they to be subject to

6

double taxation?

7

You just ask,

MR. SLAUGHTER:

When you try to apply it the

8

way they look at the test.

9

California; we have a distribution office out there, so

10
11

Let me take Ontario,

we are talking about two specific locations.
And they say, okay, go to Ontario, California.

12

Assume that the law in Ontario, California is exactly

13

the same as it is in the City of Winchester.

14

fellow who sits in Mr. Sempeles' chair in Ontario going

15

to do, and what is the fellow in Winchester going to do?

16

What's the

And they say, well, look at 3708, and that

17

tells you exactly what is going to happen, and they will

18

tax their gross receipts and we'll tax our gross

19

receipts, and we won't meet in the middle; there won't

20

be a single bit of overlap.

21
22

Well, with all due respect to the Court and
the other side that is a bunch of bunk.
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Because 3708

9

1

doesn't tell you who goes first.

2

some common sense and good faith and say, well, we have

3

got a bunch of sales out here going on in Ontario across

4

the sales counter, we will tax those and come back to

5

Winchester, we got a big sales counter here and we got a

6

bunch of sales going on, retail sales, what-have-you,

7

you tax those; that is fine.

8
9

If they can both use

In this case though, what the City did is they
said, we are going to tax everybody, the whole world;

10

every single receipt comes here, and ontario is free to

11

say exactly what they do, we're going to tax everybody.

12

Now, whose credit comes first?

In the first

13

place, we have got this confusion and I hope the Court

14

asks the question about if we are talking about set-off

15

taxes or set-off from the base of gross receipts, you

16

don't know who is going to go first; it's an unworkable

17

formula.

18
19
20

THE COURT:

I assume it is a set-off for gross

receipts.
MR. SLAUGHTER:

Well, the assessment we got on

21

April 20, 1993 said, we will give you a credit for taxes

22

paid, period.
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1

THE COURT:

All right, we can get to that and

2

they can tell me how it works.

3

it works, but I am sure I will be edified.
MR. SLAUGHTER:

4

I don't know exactly how

But my point is, Your Honor,

5

the internal consistency test, it doesn't make any sense

6

to say, oh, yeah, we will give credit for taxes paid

7

when both sides, both Ontario, California and Winchester

8

are still going to reach in and tax.

9

answer any of the questions you need to answer about who

10

And 3708 doesn't

should yield to who.

11

In this case, you have got a city who simply

12

says, we tax everybody, and we want to see taxes paid

13

before we would back off.

We want to see taxes paid.

14

The Virginia Supreme Court in Ryder made clear

15

what the federal law has made clear for a long time, but

16

I think it's incumbent upon me to cite Virginia

17

Authority adopting federal law that you don't have to

18

show taxes paid in order to back off taxing ontario,

19

California receipts.
The problem is you have got an overlapping tax

20
21
22

system.
THE COURT: So let's say in Ontario that they
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1

say, we have got two million, we have got a business

2

license tax of the grows receipts, so you have got to

3

:back out the two million from this, and if somebody else

4

.in West Virginia says, we've got ten million, so

5

'Virginia, you have got to back out ten percent of the

6

9ross receipts, and then somebody else in Virginia comes

7

.in and says, we have got five million here, so

8

1

9

potentially works?

Ninchester, you've got to back out.

MR. SLAUGHTER:

10

Is that the way it

Yes, sir, Your Honor, it's

11

like the old game, button, button, whose got the button?

12

1Nell, in this game, everybody says, I've got the button.

13

I've got these gross receipts, they're mine, let me tax

14

·them.

15

:say that and the City of Winchester says that.

16

Ontario will say that; Hardy, West Virginia will

Bear in mind their test is there is no test.

17

'rhey just say, you're here, we want all your nationwide

18

gross receipts.

19

THE COURT:

Of course, Winchester has got the

20

head, though.

And they get you in a head-lock, it

21

:strikes me, wherever the head is, if you can grab the

22

head and say I got them by the neck, there is only one
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1

jurisdiction that can grab them by the neck and that's

2

us, and hold the head.

3

Arlington says we can grab Short Brothers by

4

the head; we can hold them by the head, no one else can

5

do that.
MR. SLAUGHTER:

6

7

no body.

8

states.

10

We have got a body that is out in 13 different

THE COURT:

9

Your Honor, Short Brothers had

They had some stuff out in

Pennsylvania and New Jersey.

11

MR. SLAUGHTER:

Somebody else's property and

12

they had some parts.

13

around the country but here you have got a diversified,

14

nationwide, third largest manufacturer of cabinets in

15

the country present in 13 states and 24 locations. Short

16

Brothers just doesn't mean anything.
THE COURT:

17

They had a sales force that work

So you say you have got at least a

18

score or more nexuses out there that would support

19

taxation?

20

MR. SLAUGHTER:

Yes, sir.

One of the big

21

trial exhibits here is all the income tax returns out.

22

What we need to focus on, Your Honor, is the assessment.
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1

'rhe assessment that you are talking about is, we get to

2

·tax nationwide gross receipts, everywhere, not because

3

you are the head and Virginia law allows us to tax

4

corporate headquarters on gross receipts.

5

In fact, Virginia law says just the opposite

6

if you look at the Governor's guideline to economic

7

development, to extend that as a legal authority and I

8

would cite it to you as such, and some of the attorney

9

generals are using that--but the assessment, which is

10

·the law that you take, not just the Virginia statutes,

11

but the law as the local official says it is and says, I

12

.get to get all your gross receipts.

13

It stands to reason when he says, I get to get

14

all your receipts and only credit places to where you

15

:pay taxes to somebody else that you have got an

16

·overlapping taxation, because, again, Ontario says, I

17

get all the nationwide receipts.

18

THE COURT:

All right.

Let's make it easy for

19

a hypothetical.

20

Moorefield.

21

facility, all the sales were shipped from there.

22

I know they have got a plant out in

Now, suppose there was one manufacturing

West Virginia says, we have a business license

0(;0128
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1

tax like Virginia; all your sales come from one plant,

2

all the sales originate from there, all the shipping is

3

done from there, so we are going to place a business

4

license tax on all shipments that originate from West

5

Virginia.

6

then gets nothing; is that right?

7

Because that's your point?

8
9

So they get all of the taxes.

MR. SLAUGHTER:

So Virginia

You concede that?

Well, Your Honor, let me be

very precise with the Court.

The assessment we

10

received, Mr. Sempeles said, if Moorefield, West

11

Virginia imposes tax on you, we will give you a dollar

12

for dollar credit for the taxes you paid to Moorefield.

13

And this happens in dozens of localities for

14

American Woodmark.

15

just to get the piece of paper put on the wall.

16

give you a credit against that.

17

almos~

18

you a credit for that ten dollar tax.

19

the same set of receipts and multiply taxing it and the

20

tax credit dollar for dollar doesn't do it.

21
22

We pay you a ten dollar business fee
We will

We want half a million,

half a million from you every year.

We will give

That is taking

Mr. Denny, once he got a hold of the case, has
tried to put a spin on it and makes sure that he tries
000~

15

1

1:o pitch it in a way that is more palatable to the Court

2

and to the Constitution.

3

1:he goal line because the bottom line we have got

4

c)verlapping taxation.

He still doesn't get it across

5

The way Mr. Sempeles sees the law, and if you

6

cipply his rule and assume that every other jurisdiction

7

\11ould apply Mr. Sempeles' rule; that's what I'm talking

8

cibout in terms of the law.

9

we get to tax all the
THE COURT:

10
11

That assessment letter says,

That's the internal inconsistency

1:hen.
MR. SLAUGHTER:

12

Yes, sir.

Let me make the

13

point that we made on brief.

It's important, and

14

l>erhaps I am shifting a little bit to the external

15

c:onsistency, which is just clear to see right up front.
The City of Winchester is taxing American

16
17

~7oodmark

18

~7inchester

19

s;itting right here in the city.

20

ntade clear they are nowhere near the city.

21

ctver the country.

22

for the privilege of doing business in
as if every one of those 24 facilities is
And our stipulation
They are all

But his taxation regime treats us as if we are
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1

all right here in the city.

2

City of Winchester is taking by a long shot much, much

3

more than its fair share of taxation.

4

We are not.

Therefore, the

And you can say you want a credit for gross

5

receipts that are subject to tax elsewhere, all day

6

long.

7

plenty of Supreme Court jurisprudence, good, bad, old,

8

young, and the like, says that is not rule.

9

that you have got only apportion the receipts or the

Call it a credit, call it a set-off, Ryder and

The rule is

10

income of a unitary business across the nation in one

11

place, you can't tax it all.

12

But, here, on its face, on the face of the

13

stipulation alone and on the face of that single

14

assessment, that is exactly what you have got.

15

taxing us as if every one of our 24 facility in 13

16

states were located in this city.

17

THE COURT:

They are

Mr. Denny, let's spin the

18

Constitutional top and tell me how this internal

19

consistency works from the city's standpoint.

20
21
22

MR. DENNY:

Judge, I thought putting spins on

things were creatures of the last election.
The assessment is a dollar amount.

000131
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1

Sempeles wrote a letter in April in whatever year it

2

·~as,

3

will credit you with any license tax you paid any other

4

jurisdiction.

and said, you owe X dollars.

And he said, but we

He was mistaken in that.

5

Your Honor is

6

~~orrect

7

])ecember of '93 letter by inviting American Weedmark to

8

~~ome

9

license tax in other jurisdictions.

10

and Mr. Sempeles has corrected that in his

forward and show what revenues was subject to
That is the

:;tandard.

11

But the assessment is a dollar amount which

12

i:he taxpayer is told that he owes.

13

l4r. Sempeles gave them a dollar amount.

14

but I will reduce that dollar amount if you come forward

15

and show me that you are subject to license tax

16

t:!lsewhere, and I will reduce it.

17

'~ill

18

it by saying, I will reduce the base, the revenue base

19

by the revenue which you are taxed on.

22

And he said,

In error, he said, I

reduce it by the tax that you paid.

20
21

In this instance,

He corrected

And that is what the Winchester ordinance
provides.

That is what section 3708 provides.
What you have to look at, Your Honor, and I
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1

think this is the thing that is confusing American

2

Weedmark, is you have to look at situs.

3

tax arises from situs, situs in a taxable sense

4

connected to the revenue.

5

Here in Winchester you have the corporate

6

headquarters.

7

flows through that company.

It's got a finger on every penny that

Stipulations indicate that every payment made

8

9

The ability to

to that company comes into a lock box, every payment for

10

goods sold comes into a lock box in Charlotte, to

11

Nations Bank, and is immediately reported to

12

headquarters.

13

Headquarters controls all that revenue.

14

Headquarters spends all that revenue, every check that

15

is issued is issued out of Winchester.

16

made by a check drawn in Winchester, and Winchester has

17

sufficient situs to tax all of those revenues that it

18

controls.

19

Now, excuse me, sir, go ahead.

20

THE COURT:

Every payroll is

Now, are you saying, going back,

21

if I have got the head, like in Short Brothers and

22

Winchester has got the head, that I can tax all of the
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1

revenues, period?

Are you saying the commerce clause is

2

1:hat permissive to allow Winchester in essence to say,

3

!3ince we have got the head, we tax it all and we are not

4

<:oncerned about whether there are any other taxable

5

~;ituses

6

1:he head that controls all the arms and legs, we are the

7

C>nly place that can tax it.

throughout the United States because we have got

Are you saying that?

8

MR. DENNY:

I am saying halfway, sir.

9

THE COURT:

All right.

MR. DENNY:

I am saying that if nobody else

10

What exactly are you

saying?

11

12

1:axes this revenue, yes.

But, under Virginia law, if

13

()ther jurisdictions have a license tax and tax a million

14

dollars of that revenue then a million dollars comes off

15

()f the base in Winchester.
If Ontario, California, if it has situs

16
17

:jurisdiction over revenues generated from the Ontario

18

j:acility, and if it levies a license tax on those

19

revenues, then those revenues come off of the Winchester

20

1:ax base.
The point is, they have never come forward and

21

22

~;aid,

yes, we have a license tax here and we pay it on
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1

this amount of revenue; yes, we have a license tax there

2

and we pay it on this amount of revenue.

3

invited that.

4

We have

And, they have refused, refused, and refused

5

to come forward with that kind of answer.

6

interrogatories, and this is the one I will refer you

7

to, is interrogatory 1, which asks to identify the types

8

of taxes and so on.

9

base and amount thereof in each of these jurisdictions.

10

In our

And then 1-B says, and describe the

We did not get an answer to that initially and

11

they have since supplemented that and they still have

12

not provided the amount thereof, the base and the amount

13

thereof, the amount or the base in any of these

14

jurisdictions.

15

16
17

THE COURT:

You mean the base of revenue, you

are talking about?
MR. DENNY:

Yes, sir, exactly.

Interrogatory

18

number 1, has, to this date not been fully answered by

19

coming forward and telling the City of Winchester what

20

revenues they are being taxed on in respect to each of

21

the types of taxes to which they may be subjected, and

22

that is their burden.
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1

If we have nexus, we have internal consistency

2

because not only of the Winchester ordinance, 21-4C,

3

which allows the credit to the base, 58.1-3708 provides

4

for all localities a credit to the base.

5

internal consistency.

That is

6

Now, if they now want to show that this is not

7

properly apportioned, is apportioned out of reason, they

8

then have the burden to come forward under the Container

9

Corporation case and show by clear and cogent evidence

10

that the apportionment is bad, that it is not clearly

11

related to proper situs on the revenue, that they are

12

being overtaxed.

13

THE COURT:

Well, let's go back to the

14

hypothetical that is, everything is in Moorefield, one

15

:plant, and every sale in the business comes from there.

16

So, to make it easy, because we have got so

17

many different jurisdictions, but if you have got a

18

battle between two jurisdictions and Virginia says we

19

Jnave got the head, and West Virginia says, we got the

20

body, but we know it's a unitary business, so we are not

21

c1oing to dissect it, something has got to give

22

2;omewhere, and we look at this tax, I mean, is the legal
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1

analysis, do I look at this tax and do I say, assume

2

that West Virginia may apply this tax or do I say, did

3

West Virginia apply this tax?

4

proper analysis?

5
6

MR. DENNY:

Which do you say is the

You assume that West Virginia

applies the Winchester license tax.
THE COURT:

7

Let's make in my hypothetical, I

8

am going to assume that West Virginia--! know that's not

9

the facts in this case, but I am going to assume that

10

West Virginia has the same statute.

11

assumption, it's sort of like Mr. Slaughter said, it's

12

the chicken and the egg, somebody has got to go first.

13

Now, if I make that

So I guess in making my analysis, I assume

14

West Virginia has the statute, I assume they go first.

15

So they get it all?

16

MR. DENNY:

Is that the analysis?
If they are the base of all the

17

manufacturing of the company, that is where the

18

machinery and all is, and so on, and if all of

19

the--let's assume that, and I think your assumption is

20

that the only thing that is really in Winchester under

21

your assumption is where all of the officers drink their

22

coffee.

00013?
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1

THE COURT:

Well, we all know that is the

2

Shenandoah Valley, best place in the world.

3

strikes me that any enlightened corporation in the

4

United States is going to want to have their

5

headquarters here, and the word is spreading, and we

6

hope that others will come to the Commonwealth of

7

Virginia.

8
9

So it

But my point is that, in today's world, it's
not unlikely that you have a corporate headquarters

10

perhaps in as strange a place as a Winchester, Virginia

11

or Staunton or a Charlottesville, and yet they don't

12

have a single manufacturing facility within a hundred

13

miles or so.

14

MR. DENNY: And in your hypothetical where all

15

of the manufacturing and the sales generate out of

16

Moorefield, West Virginia, they probably have a superior

17

situs.

18

situs.

19

20

I think you come down to a matter of balancing

THE COURT:

Those are the facts.

Does

Winchester lose on my hypothetical?

21

MR. DENNY:

Winchester loses, yes.

22

THE COURT:

Now, so that was simple.
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1

have a biped.

We have got a decapod or something like

2

that.

3

a centipede maybe, not quite a centipede; it's something

4

more.

5

if I walk around to each situs, if I pick them out of

6

your stipulations and walk to each situs, and I will

7

start in alphabetical order, I will start in situs first

8

one, go to the second and go to the third one.

We have got 10 or 12 feet out there or whatever;

We have got a lot of legs and arms out there so

9

If we do all that, there are no manufacturing

10

components here in Winchester, what is going to be left

11

for Winchester to tax under this scenario?

12

MR. DENNY:

This is a theoretical analysis,

13

Your Honor.

14

jurisdictions, these 30 or 40 or whatever they are, have

15

got Winchester's tax law.

16

You are assuming that every one these

THE COURT:

17

internal consistency.

18

to apply it first.

19

MR. DENNY:

I have to do that under the
And I would assume they are going

And you assume that every one of

20

them has more of the first stage of activity than

21

Winchester does, and I think every one of those license

22

taxes gets applied and comes out of Winchester's base,
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1

under the terms of this ordinance, because this

2

ordinance says that, shall be taxed on all gross

3

receipts derived from the business.

4

In the case where the business involves

5

performance of activities outside the city, and such

6

person pays a licensing tax on the foreign taxing

7

jurisdiction, based on gross receipts derived from the

8

activities within said foreign jurisdiction, such person

9

shall be permitted to deduct such gross receipts taxed

10

by the foreign jurisdiction in arriving at their

11

licensing base.

12
13
14
15

That is the way I interpret Winchester laws.
It's plain on its face.
THE COURT:

Well, you agree that I assume that

each jurisdiction will apply this tax?

16

MR. DENNY:

Exactly.

17

THE COURT:

And I am going to agree they are

18

going to apply it before Winchester, that is the second

19

part of my analysis.

20

MR. DENNY:

They have got their hands on the

21

more basic parts of the business.

22

beginning of the business.

000140
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1

THE COURT: So my inquiry is, after I go down

2

this list of 13 situses or whatever there are, what's

3

left for Winchester?

4

MR. DENNY: If ail of those had the same

5

ordinance, under Winchester's ordinance, I don't think

6

anything would be left for Winchester.
THE COURT:

Why isn't that as far as we go,

9

MR. DENNY:

Why isn't it as far as we go?

10

THE COURT:

What I am saying is--

11

MR. DENNY:

I haven't been told that every one

7

8

12
13

Mr. Denny?

of them has that ordinance.
THE COURT:

I thought of the internal

14

consistency.

15

do, and I thought that was versus, do they, and I

16

thought you conceded that the proper analysis was to

17

assume they had this ordinance.

18

That's why I asked you.

MR. DENNY:

Assume that they

That is exactly right.

That is a

19

test to determine whether this ordinance is internally

20

consistent.

21

THE COURT:

That's what I'm trying to do.

22

MR. DENNY:

That is not to test in determining

000141
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1

whether, in fact, under the facts of the case Winchester

2

has got a right to--.
THE COURT:

3

Well, correct me if I'm wrong,

4

under this four-part test, you have got to pass them

5

all.

6

MR. DENNY:

Right.

7

THE COURT:

If you don't fail to fairly

8

apportion the portion which has subsumed two parts,

9

intrinsic and extrinsic--that is what they are saying,

10

·they don't get to these other steps; I don't need to

11

consider all that.
MR. DENNY:

12
13

That's what they're saying, yes,

.sir.
THE COURT: Here is what I'm asking you.

14

If I

15

:run down in the stipulation, I see all these other

16

:situses, and I apply this test, and, you know, to assume

17

,~e

18

1nore than that, and, we don't have any manufacturing

19

:facility here in Winchester--.

20

MR. DENNY:

That's right.

21

THE COURT:

So if we base it on manufacturing

22

have one hundred percent of the business, can't have

and assembly, again, when you start peeling the onion,

28

1

you get all sorts of layers, because I know the Court

2

said we are not going to talk about the mechanics of

3

apportionment; it's too complex and too variable, so

4

there's no rules and we're left to the internal and

5

shifting sea of stare decisis in this area.

6

My point is, though, assume I do manufacturing

7

and assembly; if I go through all the plants and

8

apportion it out and, all

9

ten situses or nexuses that manufacture or assemble

I

have got to do is, here are

10

components that are ultimately sold, so I know that that

11

lOX equals 100 and Winchester is not in there.

12

I assume that the lOX all apply a business

13

license tax.

14

hundred percent, so I get down here to Winchester's tax

15

equals what is left.

16

I know that the lOX is going to equal a

There is nothing left.

What I am trying to understand is how can you

17

get over this first hurdle when we are talking about

18

apportionment, even the apportionment for those in

19

Virginia, not in Winchester?

20

MR. DENNY:

If Your Honor please, you just got

21

us over the first hurdle, because if your assumption is

22

correct and everybody applies this ordinance, then there

29

1

ls no double taxation.

2

·test to determine whether-THE COURT:

3

That is a theoretical mechanical

No, you are back to

4

Whether they did.

Not whether they did.

5

·they will apply the tax.
MR. DENNY:

6

7

·they do.

8

·test.

11

can 11 again.

Assume that

Assume that they will; assume that

That is the basis for the economic consistency

Now, the taxpayer's liability to Winchester is

9

10

dependent upon the facts, the actual facts as this

11

tJrdinance applies, but not these theoretical facts.

12

:~ou

13

under your test you have found that if every other

14

jurisdiction applied this Winchester ordinance, then

15

nothing would be left for Winchester; nothing would be

16

double taxed.

17

All

have got is a test for internal consistency, and

Now, in so sa}'·ing, you have passed the

18

internal consistency test.

That has nothing to do.

19

that is a test for the statutory mechanism; that has

20

nothing to do with the actual tax liability.

21

pass that test, we know that we have a statute which is

22

Constitutional insofar as being internally consistent is
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1

concerned.

2
3

It's a theoretical test, which you must pass
to have a Constitutional statute.
THE COURT:

But you say that it passes muster,

6

MR. DENNY:

Yes, sir.

7

THE COURT:

Even if it results in zero, it

4

5

8

then?

clears the first hurdle?

9
10

MR. DENNY:

THE COURT:

12

that, Mr. Slaughter?

All right.

MR. SLAUGHTER:

13

15

Yes,

it is a theoretical hurdle.

11

14

It clears the first hurdle.

What do you say about

Your Honor, that is not

correct.
In the first place, let me take you to an

16

example that I hope the Court is familiar with and that

17

is income tax apportionment.

18

The nationally accepted regime in all 50

19

states, of course, at the federal level, is the income

20

tax apportionment which is based on a formula of

21

property, payroll and sales and they allocate to

22

Virginia a certain amount of income and certain amount

000145

31

1

·to taxes and a certain amount to California, et cetera;

2

·that is a fairly apportioned tax, in that we have got

3

property and payroll in various states, that is when you

4

·talk about situs and nexus.

5

But we want to talk about apportionment. Now,

6

·the law that gets applied when we say assume the

7

,iirginia law is applied nationwide is not just th7

8

,iirginia statute, not just the Winchester ordinance, but

9

it is the law as Mr. Sempeles laid it down.
Mr. Sempeles' letter says that shalt pay tax

10
11

cJn all nationwide receipts.

12

in, just like the old cartoon about income tax on the

13

15th.

14

1:o us.

15

Figure it out and send it

Figure out what you made this year and send it in

And he said, oh, by the way, I'll give you

16

<::redit for taxes paid somewhere, all right?

17

regime.

18

l.fr. Sempeles' regime, which is, tell us what your gross

19

receipts are and send it in.

20

That's his

Ontario, Texas, Georgia, West Virginia all have

THE COURT:

They conceded he made a mistake.

21

1iow we are just talking about just the theoretical first

22

hurdle of getting over internal consistency.
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1

MR. SLAUGHTER:

2

THE COURT:

Right.

They say that in my example where

3

I went through the situses and I walked through them,

4

and we don't have whether·we are going to use payroll or

5

sales or what we are going to use, you don't have an

6

apportion of formula.

7

MR. SLAUGHTER:

In applying that regime

8

nationwide, all the localities are putting their hands

9

up and saying, we get to apply his test; you get double

10

taxation, multiple taxation of the same receipts.

11

you do, because Ontario would raise its hand and say, we

12

get to tax nationwide gross receipts. And Winchester

13

says, we get to tax nationwide gross receipts.

14

Now, let's say both of them agree with Mr.

15

Denny's savings formula and say, we won't tax gross

16

receipts if somebody else taxed them, and back off.

17

Ontario says we won't tax on what Winchester

18

taxes and Winchester says we won't tax what Ontario

19

taxes, but who goes first?

20

And

In this case, Mr. Sempeles goes out and taxes

21

everything.

And he says we didn't provide any

22

information about what we are paying; well, good Lord,
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1

:iust peruse the trial exhibits and you will see the

2

stuff in there, it's all in there.

3

So internal consistency, if you apply his

4

regime in taxing nationwide credits you have got double

5

t:axation of the same stream of income.
THE COURT:

6

That may be an issue under the

7

1983 part, but that is not an issue as to the statute as

8

drafted.

9

~~hat

I would disagree with them.

And I can adopt

they now say is in fact the current rule.

Although

10

I am puzzled.

11

statute, so I don't know how you apply it objectively.

12

13
14

There are no mechanical provisions in the

Is that the extrinsic test; is that how it
clctually works?
MR. SLAUGHTER:

Well, no, they mean it, two

15

different things.

16

cibout statute and not a letter.

17

<:lear that Mr. Sempeles has gone so far beyond Virginia

18

law and so far beyond federal law that the internal

19

c:onsistency test is going to be applied, you have got to

20

look at his letter, that is, pass the law if you apply

21

1:he test because his regime is--

22

Internal consistency usually talks

THE COURT:

But I want to make

We are only testing the ordinance.
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1

MR. SLAUGHTER:

Well, Your Honor, his

2

assessment has no real relationship.

3

the circularity of 3708.

4

anything.

5

different jurisdictions intrastate in Virginia, it's

6

pretty clear.

7

That goes back to

3708 doesn't tell you

It says tax the volume attributable to

But let's assume you apply it nationally, how

8

do we know whose volume is attributable where?

9

looking around, who's going to go first?

10

We're

Oh, yeah, well, let's tax the head, the head
There is no statute in the world

11

get the full taxation.

12

which says that, not the least of which is in Virginia.

13

Income tax apportionment takes the right answer and the

14

simplest answer and the answer that has been agreed to

15

by the Supreme Court time and time and time again.

16

It says, give us the three factors of

17

apportionment of property, payroll and sales and the

18

headquarters would pick up some allocable sliver of

19

gross receipts or taxable income, as it does for state

20

income tax purposes, Your Honor.

21
22

But, here, Mr. Sempeles and the city take the
easy way out.

They say, forget it, we are going to tax
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1

the whole nationwide ball of wax and let you guys come

2

in and figure out where you ought to get some credit.

3

It just doesn't make any sense.

4

Again, the internal consistency becomes

5

somewhat of a logical circular argument because you get

6

into the things that the city would like us to talk

7

about, like 3708, which lead nowhere.

8
9

And I think the external is more clear when
you say, okay let's go back to reality; let's see what

10

the real situation is.

11

business that is unitary and has presence all over the

12

nation that it should be fairly apportioned.

13

Does this taxpayer have a

They talk all day long, and I agree with them

14

about the unitary.

You would ignore the apportionment

15

principal of the Constitution, you are Constitutionally

16

invalid on your face, and saying you will give a credit

17

for gross receipts somewhere else doesn't cut it,

18

because whether you give a credit is not the test.

19

The Supreme Court has said time and time again

20

you can only tax your fair share and when you tax in the

21

City of Winchester all nationwide receipts, as if the

22

entire corporate enterprise were engaged in Winchester
000~0
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1

alone, you clearly have exceeded all bounds of reason by

2

a factor of

so.

THE COURT:

3

Well, let me ask you this, then.

4

I guess this means is the external consistency concerned

5

with the actual application?

6

MR. SLAUGHTER:

7

THE COURT:

Yes, sir.

All right.

Well, how then, I ask

8

you this question:

9

apportionment method apply to the facts of this case.

10

Tell me.
MR. SLAUGHTER:

11
12

how would the unitary formula

test?

13

THE COURT:

14

MR. SLAUGHTER:

15

Under the external consistency

Right.
Your Honor, if I were in a

position to apply this rule this is how you do it.

16

The gross receipts. and the Supreme Court has

17

said this, is an income based tax, not a net income, it

18

is a gross income type approach.

19

And if you want to Constitutionally pass

20

muster with a gross receipts tax, and Jefferson Lines is

21

pretty clear about this and certainly Central Greyhound

22

is and certainly, in their own state, I think Short
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1

Brothers is pretty clear about this, frankly, you have

2

got to apportion the tax.

3

tax.

4

THE COURT;

You have to apportion the

Let me ask you this: if I accept

5

that it has to be apportioned to be valid, now, and

6

since it speaks in terms of gross receipts, is the only

7

factor I can consider is some apportionment based on

8

gross receipts attributable to each nexus?

9

In other words, we don't have any reference to

10

payroll or property as to considerations in this

11

formula.

12

Can I use them in the formula?
MR. SLAUGHTER:

No, Your Honor, because the

13

ordinance, the rule we are looking at is not Virginia

14

statute, although that is certainly part of the

15

background.

16

It's not just the Winchester ordinance, but it

17

is the assessment we are looking at, and the assessment

18

rule Mr. Sempeles has laid out is, we tax you on all

19

nationwide gross receipts, and let me give you the

20

amended version:

21

receipts subject to tax somewhere around the country.

22

we will give a credit for gross

THE COURT: So it's a single factor analysis,
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1

gross receipts.

2

MR. SLAUGHTER:

Right, you find us a gross

3

receipt that is subject to tax and Ontario, California

4

will push those gross receipts out of the base.

5

And, Your Honor, our brief has got all the

6

case law in there that says, that's not the test.

7

Ryder, and the Virginia Supreme Court has just recently

8

recognized that.

9

the notion of fair apportionment.

10

Even

Virginia Supreme Court is not blind to

THE COURT:

What I am saying is, though, let's

11

assume that what I am saying is, is assume that the

12

would be on gross receipts, just like we assume that the

13

other jurisdiction is going to impose a statute.

14

And then I think we have to do it for--what I

15

am trying to struggle with, does an external consistency

16

mean

17

to the various situses, and so my inquiry is, well, is

18

it only a single factor gross receipts analysis of some

19

fashion?

20

i~

you apply the statute how does it actually work

MR. SLAUGHTER:

To me factor means is there a

21

proportion of something over something.

22

sales over nationwide sales would apply.
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1

·the word factor, it's sort of a term of art in taxation.

2

In this case, there is no factoring done at all, Your

3

Honor.

4

THE COURT:

Let me ask you all this:

isn't

5

this whole premised somewhere along the line that there

6

had to be some reasonable relationship between the tax

7

and the benefits conferred upon the entity by the

8

states?

9

MR. DENNY:

Your Honor, what we are talking

10

about, external consistency is stated in the Almeda Hess

11

case.

12

no rational relationship between the income attributable

13

to the state and the intrastate values of the

14

enterprise; no rational relationship.

15

can go through, at page 2.

It says is the taxpayer must demonstrate there is

On brief, and I

16

THE COURT: Which one are you on?

17

MR. DENNY:

I am on American Weedmark's brief.

18

MR. DENNY:

American Woodmark recognizes that

19

it is impossible to allocate all of its gross receipts

20

to specific locations and that numerous facilities

21

contribute to the value earned in any given sale.

22

page 5, certainly, all of American Weedmark's 24

000154

At

40

1

facilities operating in 13 different states during 1990

2

and 1991 contributed to generating the value realized by

3

the company sales over the period.

4

At page 12-13:

A host of different activities

5

contribute to the value of realized by every cabinet

6

sale made by American Weedmark.

7

It is American Weedmark's burden to show that

8

the apportionment under the Winchester statute has no

9

rational relationship between the income attributable to

10
11
12
13

Winchester, and the interstate value that is concerned.
They have got that burden, and having that
burden disposes of their motion for summary judgment.
THE COURT:

Well, I still don't understand how

14

you apportion the tax.

15

apportion this tax to this situation?

16

You tell me, how does the city

And let's make it easier.

Let's suppose that,

17

for instance, Mobile Corporation or someone decides,

18

multi-national, billions and billions of dollars, no

19

operational facility in Winchester, they decide to

20

come--let's make it easier, let's not even make it

21

Virginia, they decide--Semens comes from Germany to the

22

Shenandoah Valley and says, we don't have anything in
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1

Virginia.

2

This is the best place in earth.

3

don't know what Semens has--billions and billions of

4

international sales.

5

They bring 5,000 corporate employees over here.

6

run a multinational corporation here, with ten billion

7

dollars, assume the hypothetical; it's a little like the

8

California case, the Barclay's Bank case.

9

We have--!

They sit down here in Winchester.
They

So Winchester is just going to say to Semens,

10

okay, you got ten billion in sales; here's your pocket

11

tax bill, we know you don't manufacture anything here;

12

we know you don't manufacture anything in Virginia, but

13

all your worldwide operation is subject to our business

14

license tax, period.

15
16
17

Is that the way it works?

MR. DENNY: Is their worldwide headquarters in
Winchester?
THE COURT:

Right, we are going to make it

18

more extreme than the Barclay's case.

19

bring Barclay's Bank and we are going to bring Semens

20

and we are going to bring R.T. Zedd or somebody overseas

21

and plant them right in here; one of the biggest

22

corporations in the world, no facilities even in
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1

Virginia.

2

Now, under your scheme, as I understand it,

3

Winchester would tax the worldwide, not just the

4

interstate but the worldwide gross receipts of that

5

corporation; is that right?
MR. DENNY:

6

7

May I ask you one more question?

Is that a unitary business that is headquartered here?

8

THE COURT:

Yes.

9

MR. DENNY:

There are no separate independent

10

arms of that business, it is all operated right out of

11

here?

12

THE COURT:

Right.

13

MR. DENNY:

The Winchester ordinance says that

14

it is subject to tax with the credit to the tax base for

15

license taxes they pay elsewhere.

16

THE COURT:

And you say that will pass.

17

MR. DENNY:

That passes internal consistency.

18

Just as in the Sweet case, the Goldberg versus Sweet,

19

they tested that.

20

telecommunications, Indiana, I think it was Indiana,

21

taxed the telecommunications revenues on the basis of if

22

the call originated or terminated in Indiana and that

That was where the
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1

was charged to an Indiana service address, not where it

2

was paid, but it was charged to the telephone set in

3

Indiana, they tested internal consistency by saying,

4

okay, if Indiana applies this law is it consistency

5

assuming Illinois applies the exactly the same law?

6

There would be no double taxation.

7

THE COURT:

8

formula.

9

formula is.

10

It is consistent.

So what is your apportionment

I don't understand what your apportionment

MR. DENNY:

My apportion formula is to ask

11

American Woodmark to tell me what revenues they are

12

subject, what are there revenues subject to a license

13

tax in other jurisdictions.

14

THE COURT:

No, no, wait a minute.

I thought

15

we said that assume that they have sufficient nexus

16

somewhere else to tax them, now if we make that

17

assumption, we keep going in a circle, but I thought, to

18

be fairly apportioned that the ordinance itself would

19

have to have an apportionment mechanism.

20

I mean, absent an apportionment mechanism that

21

would withstand Constitutional muster, I have to sweep

22

this whole thing out, isn't that right?
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1
2

MR. DENNY:

does pass that Constitutional test.

3
4

THE COURT:

7

All right, what is the formula?

Tell me what the formula is.

5

6

Is it internal consistency and it

MR. DENNY:

The formula under Winchester's

THE COURT:

I want to know the formula under

ordinance?

8

Winchester ordinance that I apply to American Woodmark

9

in actuality, and the same formula will apply to Semens

10

in my hypothetical, that multinational corporation that

11

comes here.

12

that the city applies, so I can understand how it works.

13

What is the formula that you are telling me

MR. DENNY: Total revenues minus revenues

14

subject to license tax in other jurisdictions equals

15

Winchester tax base.

16

THE COURT:

Now, total revenues minus

17

revenues--now that is where we differ, and I guess

18

that's what this case is fundamental differing.

19

subject to taxation.

20

MR. DENNY: It is taxed, Your Honor.

21

THE COURT: Is taxed.

22

All right.

You say

And American

Woodmark says that if it's potentially taxed or subject
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tax under the same ordinance, then it fails; there is

1

1~o

2

no apportionment.
What American Weedmark is doing is

MR. DENNY:

3

4

e;aying if there is situs anywhere else, if there is any

5

e;itus anywhere else, even though there may be equal

6

e;i tus here, Winchester can't tax it.
American Weedmark is trying to say that all of

7

8

its value is earned in Hardy County, West Virginia or

9

Ontario, California, et cetera, et cetera; in the face

10

c,f the fact that it says that every one of its

11

:f:acilities adds value.
The Supreme Court says that the taxpayer must

12
13

demonstrate that there is no rational relationship

14

between the income attributable to locality, and the

15

interstate values of business, no rational relationship.
THE COURT:

16

Well, let me ask you this: they

talking in terms of formula and the Supreme Court

17

~1ere

18

talked in form of the unit, I think in Barclay's Bank,

19

the unitaryjformula apportionment method; and somewhere

20

in all these cases you all gave me, they say, well,

21

there are too many different facts for us to come up

22

~7ith

a formula, but it seems like to me it is incumbent
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1

upon the taxing authority to have a formula and if is

2

not the case, then, for instance, I get my 1040, the IRS

3

have formula big time, and I don't like it very much but

4

I have to lump it.

5

So I look at the marginal rates, they got the

6

formula; I compute My taxable income being that I have

7

got the formula.

8
9

So what I am saying is this:

And give you

some hypothetical that I can apply to this fact, this

10

factual situation so I can understand how the Winchester

11

ordinance will work, applying it to a manufacturing

12

company that is in a unitary business that has no

13

manufacturing facilities within the taxing jurisdiction.

14

But how am I going to apply a formula?

I

15

know I start out with total business minus revenue

16

subject to tax.

17

going to apply that formula and say, okay, are there any

18

manufacturing facilities in Winchester?

19

anywhere there is a manufacturing facility then has a

20

situs for taxation; and all manufacturing facilities

21

equal the total of the business so leaves zero for

22

Winchester.

So, on the facts of this case if I am

No.

Are

So I don't see how you get any tax.
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1

coming to the chase.

2

MR. DENNY:

Your Honor, in Goldberg versus

3

Sweet, if that were the way that the Supreme Court

4

apportioned, Indiana would have gotten nothing either,

5

because you assume that everybody has the same tax.

6

That is the assumption, but that does not measure the

7

liability.

8

That is only a test for internal consistency.

9

It has nothing to do with the tax liability under that.

10

That is just a test to make sure, it's a litmus test.

11

THE COURT:

Let's do this:

let's make it

12

easy.

American Woodmark has everything here.

13

unitary business.

14

Winchester.

15

business license tax, they aren't here, they pay it.

16

What is the formula for that?

17

MR. DENNY:

We have 25 cents per $100 revenue.

18

THE COURT:

Twenty five cents per hundred

Sales and everything are all in

That is the easy test. You pass your

What is the rate?

19

times gross receipts equals the tax.

20

the formula. . That is formula one.

21
22

It's a

All right.

That's

All right. Now, where businesses have other
tax situses, you say the formula is total revenue minus
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1

revenues taxed and that equals Winchester tax.

2

you telling me this case is going to rise or fall on

3

that apportionment formula?
MR. DENNY:

4

Now, are

I need to know that.

That is the apportionment formula

5

which allows the Winchester ordinance to pass the

6

internal consistency test.

7

THE COURT:

And that is the formula you used?

8

MR. DENNY:

That is form that is applied in

9

determining whether the Winchester tax is internally

10

consistent.

That is not the formula used to determine

11

the dollars owed to the Treasury of the City of

12

Winchester.

13

consistency of the statute which is part of the

14

Constitutional test.

That is only a test of the internal

THE COURT: And you say also this will pass

15
16

the--you mean the four prongs of Complete Auto Transit

17

versus Brady?

18

19

MR. DENNY:

Certainly we have situs over the

THE COURT:

Right.

business.

20

Do you have fair

21

apportionment and fair relation for services provided

22

by--?
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MR. DENNY:

1

2

The fair apportionment is tested

under the internal and external consistency.

3

THE COURT:

Get to the external consistency

5

MR. DENNY:

That is his burden, Your Honor.

6

THE COURT:

Well, you tell me.

7

MR. DENNY:

That's American Weedmark's burden

4

8
9

matter.

of proof.

They know their business.
It's like the Internal Revenue comes to audit

10

you and all you show them is all of your with W-2s and

11

your income and they say, oh, I am going tax you X

12

number of dollars but if you want to show me some

13

deductions, I'll consider them.

14

us the deductions to be considered.

15

THE COURT:

All right.

They have never shown

Back to American

16

Weedmark and to Semens.

17

manufacturing facility here; they say, look, you tell me

18

what your formula is?

19

so that you can determine whether or not to apply your

20

gross receipts.

21
22

Neither one them have got a

What do you want to know from me

Now, you told me the only thing you want to do
you asked American Woodmark, are you taxed anywhere
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1

else, yes or no?

They say, no, you say, pay me all. I

2

come to you as the Treasurer of Semens, you say,

3

Treasurer of Semens, are you taxed anywhere else, I say

4

no, you say, give it to me all, and that is the end of

5

the inquiry; is that right?

6

MR. DENNY:

Yes, sir.

7

THE COURT:

Okay, I just want to make sure I

8
9

understand it.
MR. DENNY

At that point.

Now, if he can show

10

that is an unreasonable apportionment, it's his burden

11

of proof, then that is external consistency.

12
13
14
15
16

17
18

THE COURT:

All right, now the external

consistency, the burden shifts to them.
MR. DENNY:

That's what the Supreme Court

says, clear and cogent evidence,_Container Corporation.
THE COURT:

Mr. Slaughter, at external

consistency, do you agree the burden shifts to you?
MR. SLAUGHTER: Your Honor, I'll take the

19

burden and I think we have strong and cogent evidence.

20

And I will tell you what it is; it's a stipulation of

21

facts that we listed and they agreed with it, all 24

22

facilities in 13 other states.
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1

If that isn't strong and cogent evidence as

2

stipulated by the City, I don't know what is.

3

the end of the inquiry right there, because there is no

4

rational relationship of this nationwide tax.

5

they got angry at us because we wouldn't agree their

6

formula is right, because it's wrong, it's ridiculous.

7

That is

You know,

Your nationwide gross receipts minus any gross

8

receipts subject to tax, that is not the

9

Constitutionally right test, so I am not going to waste

10

my time applying it, although we gave him all the

11

information he wanted.

12

time.

13

But I am not going to waste my

The test is, you have to fairly apportion our

14

receipts, our income, so that you only get your fair

15

share and the result here is obviously what it is, the

16

way they have got their formula calibrated, they are

17

simply taxing all 24 facilities as if they exist in the

18

City of Winchester.

19
20

There is no clearer way to state it, that it
has no rational relationship to reality.

21

THE COURT:

You're saying, we started at

22

Ontario, we're back to ontario.
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1

anything to do with Winchester and the services provided

2

in Winchester?

3

MR. SLAUGHTER:

Right, because Ontario has a

4

facility and it's distribution, and Hardy, West Virginia

5

has got a manufacturing facility.

6

We are engaging in the privilege of doing

7

business in those jurisdictions and for the City of

8

Winchester to say, we recognize your privilege of doing

9

business out there in Hardy and Ontario, but we want you

10

to pay taxes on the privilege of doing business out

11

there here, when the only thing here is your

12

headquarters.
Now, headquarters is certainly important, for

13
14

a unitary business, obviously, it's important, but the

15

point is you can't tax the whole animal here just

16

because the head is here.

17

apportion.

18

You have to apply fair

Now, in fact, income tax has neat little

19

formulas which the Supreme Court, including the Virginia

20

Supreme Court has, time and time again said those are

21

okay, Barclay's, property, payroll, sales, whatever

22

those kind of formulas are.
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1

Here, they didn't bother to give you any

2

formula other than giving you an offset for taxes paid

3·

or gross receipt subject to tax, you had to show a tax

4

was paid somewhere, in order to get those out of the

s

base.

6

And every single case we have cited to Your

7

Honor says that's not right; Goldberg versus Sweet.

8

Goldberg versus Sweet, just like Jefferson Lyons is a

9

sales case.

Its only nexus in Illinois, potentially a

10

nexus where the call originated and where the call

11

finished and in court Goldberg versus Sweet is worth

12

reading in this case, but it says, we tried to do a

13

portion but we have to pick up where electronic impulses

14

are flying between Nebraska, flying through the air over

15

Nebraska, just like airliners, and somebody at one time

16

tried to attack airliners for flying over the state.

17

That's crazy.

18

But when you have got American Weedmark which

19

has facilities, 24 facilities in 13 states, it's pretty

20

darn clear we are entitled to some rational

21

apportionment, and the reason we are here as a matter of

22·

law is they didn't apply any apportionment whatsoever.
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1
2

So the clear and cogent evidence is nothing
short of just looking at the stipulations.

3

THE COURT:

All right.

Mr. Denny?

4

MR. DENNY: Your Honor, Goldberg says there is

5

also a third state possibility, it could be in the third

6

state, you got where the call originates, where the

7

service terminates; you have got the state where the

8

service address is, but you could have another state

9

that pays the bills, you know, the administrative, the

10

bill paying facility.

11

And the Supreme Court recognized they might

12

have sufficient nexus to tax also.

13

may, what we have got here is basically a failure, the

14

stipulations do not pass the muster or pass the burden

15

of proof to show by clear and cogent evidence that there

16

is no rational relationship between Winchester and the

17

revenue.

18

Winchester runs the show.

But, be that as it

I assume the

19

stockholders think the headquarters is valuable to the

20

entire business or they wouldn't pay the bills to keep

21

it.

22

Hardy County has a relationship to this business.

Winchester has a relationship to this business.

000169

55

1

We are not here--they know their business

2

better, they know how their business operates and what's

3

more important if you quantify things.

4

reason they have got the burden of proof, to show that

5

the apportionment under the Winchester statute has no

6

rational relationship between the income attributable to

7

Winchester and the nationwide operation.

8
9

That is the

That income is controlled in Winchester.
Winchester provides the computer system that keeps this

10

company going.

If Winchester quit paying the laborers

11

in Ontario, wherever they are that work in the warehouse

12

out there, they wouldn't show up for work.

13

If Winchester didn't pay the guys in Hardy

14

County that craft these cabinet parts, they wouldn't

15

show up for work.

16

aspect of this business.

17

Winchester is not unrelated to any

Winchester has a very vital relationship to

18

every aspect of this business.

19

credit before a customer can even buy.

20

credit to make sure he hasn't over-extended; it manages

21

the funds that the customer pays; it sends the invoices

22

to the customers. It operates the computer network.
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1

electricity goes out on Shawnee Drive, the computer

2

network is down.

3

This, Your Honor, is not the case for summary

4

judgment.

5

favor of American Weedmark and the Virginia Supreme

6

Court has been very clear that it must clearly appear

7

that one of the parties is entitled to a judgment if the

8

case is made out by the pleadings and the parties

9

admission.

10

You are being asked to make inferences in

But a trial in considering a motion for

11

summary judgment must adopt those inferences from the

12

facts that are most favorable to the non-moving party,

13

unless such inferences are strained, forced or contrary

14

to reason.

15

Conversely, the trial court is not permitted

16

to adopt inferences from the facts that are most

17

favorable to the moving party.

18

Stafford, 245 Virginia 351, 1993.

That is Renner versus

19

THE COURT:

20

MR. DENNY: That's what he's asking.

21

THE COURT:

22

Let's go back.

I'll be frank with you.

This is

also you just enter one door, you walk around the room

0001?1

57

1

and walk out the same door without resolving anything,

2

and maybe that is why, I mean that is why Justice

3

Sauter, I think, thought he had to go back, to reach

4

back in time to apply some sort of consistency.

5

You have got a shift sea of formulas, a

6

shifting sea of facts.

You have stare decisis that

7

controls.

8

to stand up and say, no, that to apply a formula in

9

cases like these are multinational and the formula has

You have got the appellate courts unwilling

10

to at least meet these criteria.

11

So it leaves us at this level.

12

MR. DENNY:

And they don't say it.

If Your Honor please, the Supreme

13

Court has said that you need not have consistent

14

formulas.

15

formula in Missouri than--

In the Norman case, there was a different

16

THE COURT:

Exactly, that's what I mean.

17

MR. DENNY:

--than in Iowa.

And they said

18

there was sufficient enough similarity, it was a

19

reasonable apportionment, and it never has to be exact.

20

THE COURT:

we have infinite permutations of

21

apportionment within boundaries allegedly set with these

22

Constitutional decisions, but they don't set any
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1

boundaries.

2
3

MR. SLAUGHTER:

But, Your Honor, there is no

apportionment.

4

THE COURT:

Well, that's what I'm going to

5

ask.

I understand that the Central Greyhound said that

6

even if the other states elect not to tax such

7

abstention does not absolve the state of apportionment.

8
9
10

So I guess this is what I am wrestling with.
I have got a formula. You

seem to say the burden is on

them to come up with apportionment.

11

MR. DENNY:

They have the burden to show the

12

apportionment formula that is applied has no rational

13

relation--produces a result that has no rational

14

relationship.

15

THE COURT:

All right.

Here is what I'm

16

saying.

17

that--is total revenues minus revenues potentially

18

subject to taxation, that is the apportionment formula;

19

is that right?

20

21
22

If the apportionment formula--we're back to

MR. DENNY:

The apportionment formula says

minus the revenues that are subject to taxation.
THE COURT:

Well, I guess that is what we are
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1

here for.

I am not so sure that is the rule, Mr. Denny.

2

I am not persuaded, as I read these cases, that's R

3

versus potentially, and I think that is where this case

4

may turn down.
MR. DENNY:

5

You are looking at two different

6

types of case, Your Honor.

7

transportation cases and Virginia has got a

8

transportation case.

9

You're looking at t he

If you want Greyhound in a Virginia context

10

then you look at the Baltimore Steamship case, which is

11

a Virginia Supreme Court case; it's Commonwealth versus

12

Baltimore Steam Packet, a 1951 case, 193 Virginia 55,

13

and that is where, this was the old steamships that went

14

up and down the Chesapeake Bay, and the Supreme Court of

15

Virginia held Constitutional a tax based on the mileage

16

they traveled within state waters, a portion; that's

17

Greyhound.

18

THE COURT:

I can go with that.

19

MR. DENNY:

That is fine in a transportation

20

case, that's fine where you have got a Ryder, where it

21

says you look at the situs.

22

personal property.

They're talking about

Personal property has got situs.
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1

Business activities where a contribution to the whole of

2

the business activities is nationwide.

3

As they say, a host of different activities contribute

4

to the value of realized.

5

Every facility.

And those activities are everywhere.

The

6

closest they come is at page 13 of the reply brief:

7

although the management financial information center

8

activities, service activities, at the headquarters

9

contributed to the value, the lion's share, that is

10

their apportionment formula, the lion's share is

11

somewhere else.

THE COURT:

12
13

Where is the lion's share?
Who has got the Short Brothers

case?

14

MR. SLAUGHTER:

Right here.

15

MR. DENNY:

I do, too.

16

THE COURT:

Let's see it.

17

I guess this is what you say, Mr. Denny.

Here it is.
I am

18

reading from page 4 of what I have. This is, let's see,

19

525, Short Brothers.

20

evidence to the county or trial reflecting the

21

apportionment of its gross receipts or reflecting that

22

it would be or could be subject to taxation in other

It said, Short never presented any
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1

jurisdictions for those transactions.

2

transactions subject to a tax payable by another

3

taxpayer is irrelevant in the issue of allocations of

4

Short's gross receipts and its exposure to the risk of

5

multiple taxation.

6

Was it

It is not enough to identify other

7

jurisdictions in which sales or leases of gods occur.

8

That's what you're saying, Ontario or the 11 other

9

states.

10

The taxpayer has the burden of showing the tax

11

assessed subjected it to the risk of double or multiple

12

taxation, and therefore violated due process clause and

13

the Commonwealth's clause.

14

Now that is what you are hanging your hat on?

15

MR. DENNY:

I will stand on that.

16

THE COURT:

Now, what about down in here that

17

says, the next line that says, a prerequisite of the

18

authority to tax is some nexus between the taxpayer and

19

the taxing jurisdictions; that is the headquarters they

20

got in Short Brothers, right?

21

MR. DENNY:

22

We have got headquarters in

Winchester.
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1

THE COURT:

They say, from the record in this

2

case, it is not at all clear that another jurisdictions

3

could establish the nexus necessary to impose a tax on

4

Short.

5

Short presented no evidence to establish it

6

has a place of business in any other state; it alleged

7

no physical presence in either states in which it sold

8

or leased a plane.

9
10

That's where Mr. Slaughter comes in and says,
that's what distinguishes Short Brothers.

11

Now, it says, in the absence of any evidence

12

that any other taxing authority come subject Short to

13

any type of tax, based on gross receipts, there is no

14

basis upon which to require the county to apportion the

15

tax.

16

Now, if I find on this evidence that there is

17

sufficient nexus based on gross receipts, which will

18

require the county to apportion the tax, and they found

19

there that Short was not under an actual potential risk

20

of multiple taxation.

21
22

If I find that American Woodmark is under the
risk of multiple taxation, which I think is the thing
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1

I've got to find, one way or the other, whether the risk

2

exists, then it says, if I clear that threshold, the

3

risk, then it says the county must, as I read this

4

apportionment tax, and so I come to you and say, how do

5

you apportion the tax?

6

And you come back right back to the same door

7

again, we are back to the total revenues minus, you say,

8

revenues taxed; is that right?

9

MR. DENNY: Yes, sir.

10
11
12

THE COURT:

Okay, all right.

Do you want to

say anything else about that Short Brothers case?
MR. DENNY:

Yes, sir, I do.

You will not see

13

in Short Brothers' opinion, and I will tell you why, you

14

will not see any mention of any Arlington County

15

apportionment provision, because there was none.

16

I will represent that to you because I have

17

read the record in the case.

18

ordinance--.

19

THE COURT:

There was no statutory or

I will be quite frank with you;

20

that is the mystery to me.

21

authority not having an apportionment formula. I will be

22

candid with you, and that is what, I mean, that's why
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1

all these cases, when I read these cases, I said, these

2

things read like mud, because everybody is beating

3

around the bush.

4

MR. DENNY: Well, think how Mr. Sempeles felt.

5

THE COURT:

Well, no, in that it may have

6

implications for our rule.

7

I've never seen, all these appellate courts are right

8

back to saying, oh, these are too many myriad

9

circumstances; we can't pronounce any rules because too

10

That's what I'm saying.

many facts are on the table.

11

But it seems like to me that they talk in

12

terms of formulas.

13

receipts allocations; there are formulas; in Barclay

14

they talk about it, so somebody, somewhere, had

15

formulas.

16
17

Now, in California, they had a formula; is
that right?

18
19

MR. DENNY:

22

That was the income tax, they

called it the franchise tax, but it was income tax.

20
21

They allude to the property, payroll

THE COURT:

But my point is, that was a

MR. DENNY:

There is a formula in all state

formula.
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1

income tax.

2
3

THE COURT:
tax apportionment?

4
5

Right, but isn't that a concept of

MR. DENNY: It is a concept of tax
apportionment.

6

THE COURT:

All right.

So I guess this, and

7

this is where I guess I leave the boat, or the boat is

8

leaving me, is that, everybody talks about a formula.

9

It's like the Emperor has no clothes, everybody talks

10

about, oh, look at the Great Emperor's outfit; well, the

11

Emperor is naked.

12

clothes.

13

talks about the formula, they say we can't pronounce a

14

formula.

15

Everybody says, yes, he has great

All these cases talk about formulas but no one

MR. DENNY:

The bottom line, Your Honor, is,

16

as I said, and I don't find this written precisely the

17

way I have stated it to you.

18
19

The bottom line is, number one, there has to
be a nexus.

20

THE COURT:

You got that.

21

MR. DENNY:

Number two, are you double taxing;

22

are you subjecting them to two layers of tax on the same
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1

activity for the same privilege and license?

2

And, certainly in the world, there are two

3

levels of taxes, the federal tax, the state income tax,

4

federal income tax, and there are the local revenue

5

taxes.

6

state income tax, both based on his revenues and a city

7

license tax, based on his revenues.

8
9

The corner grocer pays a federal income tax, a

The issue here is, is there multiple tax
liability on the same basis, or the same reason for tax?

10

Does more than one jurisdiction take a bite out of this

11

apple?

12

THE COURT:

Can they?

13

MR. DENNY:

Do they?

14

THE COURT:

Can they?

15

MR. DENNY:

Do they?

16

THE COURT:

I guess I'm about ready to rule on

MR. DENNY:

Internal consistency, is it

17
18

19
20

Internal consistency--

that.

possible if they all adopt the same ordinance?
THE COURT:

In Short Brothers, they talk about

21

potential risks of multiple taxation.

22

about actual taxation.
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1

MR. DENNY:

They say anything they taxed.

2

THE COURT:

Well, why don't they talk about

3

the risk?

4
5

MR. DENNY:

THE COURT:

Keep going, Mr. Denny.

I am down

MR. DENNY:

What I am saying, Your Honor, is

with you.

8
9

They said that he did not prove

that have he was actually taxed.

6

7

Why don't they say actually taxed?

that the most fundamental inquiry, question is, is there

10

double taxation; is there nexus and is there a double

11

taxation?

12
13
14

THE COURT:

I'm with you with the two

MR. DENNY:

And, really, I guess I come back

questions.

15

to Justice Scalia and I don't know if you have read any

16

of his concurring opinions in his dissent with recent

17

Supreme Court cases.

18
19

He said if there is double taxation, there is
no violation in the commerce clause.

20

THE COURT:

Well, that is a dissent.

21

MR. DENNY:

Well, a concurrence or dissent.

22

It depends on which way the rest of the Court went.
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1

I really come back to his position.

2

fundamental inquiry.

3

THE COURT:

That's the

So you are saying, I guess his

4

concurring opinion is in this Oklahoma Tax Commissioner

5

versus Jefferson Lines?

6

MR. DENNY: Right, and I haven't got all the

7

opinions here, other than the recent ones since he has

8

been on the court he has blown the same bugle, played

9

the same tune and finally gotten Thomas to join him.

10

THE COURT:

Is this where we are?

I guess I

11

sort of share his view reading from his concurrence in

12

the Jefferson Lines, where he says, I would not apply

13

the reminder of imminently unhelpful so-called four part

14

test the Complete Auto under the real commerce clause is

15

for Congress to make the judgment that interstate

16

commerce must be immunized from certain sorts of

17

non-discriminatory state action.

18

A judgment that they embrace of such

19

imponderables is how much value is fairly attributable

20

to economic activities in the taxing state and what

21

constitutes fair relations between the tax and the

22

benefits conferred upon the taxpayers by the state or
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1

accord the day the Complete Auto will take its rightful

2

place in part

3

useless and discarded tools of our negative commerce

4

clause of jurisprudence.O

5

of Court's opinion, among the other

MR. DENNY: I thought you were sounding more

6

and more like Justice Scalia.

7

THE COURT:

8

I mean, I think he's hit the nail on the head.

9
10

13

MR. DENNY:

When you get down to the basics,

THE COURT:

But I am left with this turgid

that's it.

11
12

Well, I mean, I subscribe to that.

test.
MR. SLAUGHTER:

Your Honor, with all due

14

respect it's not a turgid test when you look at the very

15

simply over-reaching over-taxation.

16

unapportioned test.

17

They have a

They have spent a long time trying to convince

18

you that what he has got on the table is apportioned

19

tax, but it's just not.

20

Barclay's and the fine points of Goldberg versus Sweet

21

apportionment.

22

You don't have to get into

It's just not that hard.

This case is completely unapportioned.
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1

THE COURT:

Well, let me ask you all this: we

2

are out in the country, I don't breath the same air as

3

Scalia and Souter, as those people

4

in whatever they are, the Ninth Circuit.

5

out in California,

But it looks like to me the first question to

6

ask is, is there more than one nexus, yes or no?

7

there is more than one nexus, and there is in this case,

8

you move on to the second question:

9

double taxation?

is there a risk of

Is there a potential risk for double

10

taxation based upon a multiple nexus.

11

that is yes.

12

If

The answer to

Is the tax apportioned, and that is that third

13

prong; you say it is; they say it's not; I guess it's

14

for me to decide; is that right?
MR. DENNY:

15

16

If Your Honor please, on your

second question, is there risk of double taxation?
THE COURT:

Of multiple taxation or double

19

MR. DENNY:

Under this ordinance, no.

20

The revenue which is taxed in another

17

18

21
22

taxation?

jurisdiction is excluded from Winchester tax base.
THE COURT:

All right.
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1

third one, and you say the burden is on the taxpayer to

2

prove the proper apportionment?

3

MR. DENNY:

The burden is on the taxpayer to

4

show that the apportionment under the Winchester formula

5

bears no relational relationship between the income on

6

which Winchester is taxing and its interstate business.

7

In the words of, and it is a quotation of

8

Alameda Hess, the taxpayer must demonstrate that there

9

is no rational relationship between the income

10

attributable to the state, in this instance, Winchester,

11

and the interstate values of the enterprise.

12

If we go to Container Corporation, we will

13

strike down the application of apportionment formula. We

14

will strike down the application of apportionment

15

formula, if the taxpayer can prove by clear and cogent

16

evidence that the income attributable to the state, in

17

this case to the City of Winchester is, in fact, out of

18

all of appropriate apportions to the business transacted

19

in that state, or in this instance, in this city.

20
21
22

If the taxpayer can show by clear and cogent
evidence then we will strike it down.
THE COURT:

Evidence.

What case are you reading from?
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1

MR. DENNY:

Container Corporation.

2

THE COURT:

That was the franchise tax in the

3

Container Corporation?

4

MR. DENNY:

Yes, sir.

5

THE COURT:

Well, let me ask you this:

I

6

guess they can whistle out of both sides of their mouth

7

and talk at the same time.

8

MR. DENNY:

You said that, Your Honor.

9

THE COURT: Because up here I am reading from

10

Jefferson, Oklahoma Tax Commissioner versus Jefferson

11

and there it says, the Complete Auto, quote, we

12

explicitly returned to our prior decisions, and this is

13

their April 1995 decision, that consider not the formal

14

language of the tax statute but rather its practical

15

effect and has sustained the tax against commerce clause

16

challenge, when the tax is applied to an activity with a

17

substantial nexus with the taxing state.

18

It says when the tax is applied to an activity

19

which is a substantial nexus, is fairly apportioned,

20

does not discriminate against interstate commerce, and

21

is fairly related to the services provided by the state.

22

And that is what, I guess, Justice Scalia is
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1

so critical of, is how you make all those

2

determinations.

3

MR. DENNY:

That is a rephrase; that may be

4

the exact quote of the Complete Auto, four prongs of

5

Complete Auto.

6

There you have got, in the Jefferson Lines

7

case,you have got a sales tax case. Now, American

8

Woodmark wanted to rely on the 8th Circuit opinion that

9

followed the Greyhound Bus case, and we are accused of

10

relying on the Supreme Court opinion.

11

that to show that they had ill reliance by relying on

12

8th Circuit.

13

That is a sales tax case.

We only rely on

We are talking

14

about an activity in the City of Winchester that is part

15

and parcel of portion of the revenue that we are looking

16

at, that effects every portion of that ratio.

17

We are not talking about the gasoline that it

18

takes to get from Oklahoma city to Tucson, or wherever

19

the buses went in Oklahoma, in the Jefferson Lines case.

20

We are not talking about something as

21

definable as in the New York case, the Greyhound case

22

where the bus left one point in New York, dipped into
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1

New Jersey, went through Little Dove, Pennsylvania and

2

then went back into New York.

3

The Supreme Court said, well, you can't tax

4

that portion of the fare that applies to the

5

Pennsylvania leg of that trip or the New Jersey leg of

6

that trip.

7

what we are talking about here is not the gross revenue

8

tax like you had in Greyhound, but you are talking about

9

a sales tax.

10

Jefferson Lines, however, they said, well,

THE COURT:

You buy the ticket here, it

11

doesn't make any difference where you go.

12

one point of departure.

There is only

13

MR. DENNY:

They said there is a tax on sales.

14

THE COURT:

Well, I could have decided that

15
16

case in five lines--.
MR. DENNY:

I am sure you could have, but

17

what I am talking about here is he has the burden of

18

proof to show that the income attributable to the state,

19

or in this case to the City is, in fact, due to all

20

appropriate portions to the business transacted in that

21

city; that is his burden.

22

THE COURT: All right.
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1

MR. DENNY:

I am sure that Your Honor is not

2

completely confident of the true facts in every case

3

that comes before you.

4

proof, a burden is carried or not carried and many cases

5

are decided the failure to carry the burden of proof.
THE COURT:

6

That is why we have burdens of

I will frank with you, Mr. Denny.

7

The problem I have here is that is that we have talked

8

for an hour and 40 minutes.

9

apply this tax and I guess you say that is a case for

10

I have yet to know how you

another day.

11

And I have to be frank with you; I have yet to

12

know, if I were the treasurer of any company coming into

13

the city to look at this tax, say, how could I compute

14

my tax liability?

15

purpose of every tax ordinance ought to be to allow the

16

tax payer to reasonably determine what his potential tax

17

liability.

18
19
20

You can't.

MR. DENNY:

It seems like to me the

And he can, under this ordinance,

Your Honor.
If I have a two store grocery chain, and I

21

have one grocery store in the City of Winchester and the

22

other one in Frederick County, and I also have my
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1

corporate office in a third--well, I will keep my

2

corporate office in my Winchester store and

3

know what my license tax is going to be Winchester.

4

I

want to

My license tax in Winchester is going to be my

S

gross receipts.

6

levies a license tax on a grocery store operator; my

7

license tax in Winchester is going to be based on my

8

gross revenues minus the revenues that are being taxed

9

in Frederick County; simple as that.

10

And I am assuming that Frederick County

THE COURT:

But when you have headquarters,

11

why is it so simple? I mean, under your theory the

12

headquarters are so important and if Frederick County is

13

doing 50 percent of the business and the store in

14

Winchester is doing so percent, and they have got the

15

corporate headquarters and the corporate headquarters

16

are all important, why isn't there some factor saying,

17

wait a minute, it's not SO and SO, the corporate

18

headquarters is worth 2S percent and the other is only

19

worth half the remaining?

20

MR. DENNY:

Your Honor has a very good point

21

on fair and equitable apportionment.

22

doesn't say that.
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1

Now, I agree with Your Honor.

I don't think

2

that Winchester should be forced to take zero when they

3

have got the whole nerve center; that is the way the

4

ordinance is written.

5

THE COURT:

And they will take zero, the

6

stores in Berryville and stores in Frederick County, the

7

headquarters in Winchester, they take zero?

8
9

MR. DENNY:
what they'll take.

Yes, under this ordinance, that's
I don't think that is fair.

10

think it's fair to Winchester.

11

THE COURT:

I don't

Well, when we get to the ultimate

12

facts of the case, why don't we just grant motion for

13

summary judgment now because you will never get any tax

14

when your headquarters are here and the manufacturing

15

facility are outside the city, you'll never get any tax

16

if that's the way it works.

17
18

MR. DENNY:

Your Honor keeps forgetting, do

those other localities tax that those revenues?

19

THE COURT:

I guess that is the rub.

20

MR. DENNY:

That's the rub.

21

THE COURT:

All right, Mr. Slaughter, do you

22

want to say anything else about this?
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1

MR. SLAUGHTER:

Where do I begin, Your Honor?

2

The point I am going to make between the two

3

of you is it is the risk of taxation, not the actual

4

taxation.

5

off; that is not the test.

6

Supreme Court cases--

If you show us an actual tax we will back

7

THE COURT:

8

MR. SLAUGHTER:

9

taxation.

And ever one of those

Says it the risk.
Right, it's the potential

So I go with your second test and we have

10

passed that, yes, slam dunk; there is a risk of multiple

11

taxation and we don't have any burden whatsoever to go

12

show you or the city where we may be actually taxed;

13

that's irrelevant and I think the Court agrees.

14

THE COURT:

All right.

15

MR. SLAUGHTER:

We go to the next element, is

16

the tax they are setting apportioned?

I think they just

17

gave away the case, Your Honor, when they say, we

18

recognize the city ordinance doesn't allow us to

19

apportion.

20

We recognize with the two grocery stores with

21

headquarters in Winchester example and the headquarters

22

gets zero because it's so at this store and 50 at that
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1

store.

2

understood what Mr. Denny was saying.

3

headquarters we have is exactly the same.

4

I think they just gave up the case, if I
Because the

We have got our stores, distribution centers,

5

sales offices, factories all over the place.

And these

6

guys didn't say, okay, we will apportion it.

They

7

didn't even say, we'll use an income tax--pull one off

8

the shelf, there are plenty of formulas around.

9

just didn't even bother to do anything but say

They

10

nationwide receipts, and they gave us the pretext of

11

apportionment by saying, show us any subject tax and

12

we'll back it off.

13

Well, our second prong of your three prong

14

test already threw that out.

15

So there is no apportionment here whatever.

16

getting down to the complexities of actual apportionment

17

formulas, which can be complex, because we are up in a

18

very frozen tundra zone of this plant, where there is no

19

apportionment whatsoever.

20

It's the risk of taxation.
We are

Mr. Sempeles has made no pretext of applying

21

an apportionment formula either the way Mr. Denny stated

22

it or the way Mr. Sempeles stated it.
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1

apportionment, period.

2

So, we win by summary judgment, because they

3

stipulated the factual evidence we needed.

We have

4

nexus in plenty of locations, 24 locations, in 24

5

states.

6

and Central Greyhound.

7

people for the property tax in Virginia.

8

sales tax stuff, you know, we can talk about that if you

9

want to, but that's sales tax.

We are more clear than interstate travel guys
We are clearer than the Ryder
And all this

Justice Souter put a big

10

search light on this and we win.

11

apportionment here and these guys have spent a long time

12

throwing red herrings on the floor about, you got to

13

have a formula and burden of proof and us show a

14

formula, well, they need to come forward with a formula,

15

and you have nothing to rule on except are they allowed

16

to impose an unapportioned tax?

17

is, no.

18

THE COURT:

All right.

There is no

The answer, Your Honor,

Do you want to say

19

anything else about the commerce clause.

20

first; anything else?

21
22

MR. SLAUGHTER:

Mr. Slaughter

When I speak to you, Your

Honor, I want to be responsive to your questions.
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1

THE COURT:

I'm asking you if there is

2

anything else, any point you want to make with respect

3

to the Complete Auto test and various other things?

4

MR. SLAUGHTER:

5

THE COURT:

No.

Focus on this internal and

6

external consistency, and I don't know if I understand

7

that yet.

8

9

MR. SLAUGHTER:
conclusion:

Well, let me just say this in

when I analyze this case, the easiest one

10

to get your arms around is the external consistency

11

test.

12

have to have an apportionment formula when have a

13

unitary business.

14

And the external consistency test does say you

These guys at the city have talked about

15

unitary business until they are blue in the face but

16

they never want to talk about apportionment.

17

have to have apportionment.

18

dozens and dozens of cases have.

19

But you do

That's what all these

I can say it no clearer to Your Honor than to

20

say there is no rational relationship between this tax

21

and our business, the privilege of engaging in business

22

in the city, than to say it this way:
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1

us as if all 24 facilities in 13 states is located here

2

and that is Constitutionally fatal.
They can't do that, and there is plenty of

3
4

case law at the federal level, new and old, plenty of

5

case law at the Virginia level, new and old, consistent

6

with federal law, that says that they can't tax us on

7

the privilege of doing business in Virginia as if all of

8

our nationwide activities were here, they can't do that.

9

We win.
THE COURT:

10

11

All right, anything else you want

to say about the commerce clause, Mr. Denny?

12

MR. DENNY:

Yes, I just want to commend to

13

your reading on our brief 19 and 20, the Goldberg/Sweet

14

case, and I will just read you quickly notations we have

15

got there.

16

The external consistency test asked whether

17

the state has taxed only that portions the revenues from

18

interstate activities which reasonably reflect the

19

in-state component of the activity being taxed.

20

factual issue.

21
22

A

We thus examined in the instate business
activity which triggers the taxable event and the
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1

practical and economic effects of the tax on the

2

interstate activity.

3

The Court went on to say the tax act that they

4

were looking at, the tax act provides a credit to any

5

taxpayer upon proof that the taxpayer has paid a tax in

6

another state on the same telephone call which triggered

7

the Illinois tax, continues to the extent the other

8

state's telecommunications taxes pose a risk of multiple

9

taxation, the credit provision contained in the tax act

10

operates to avoid multiple taxation.

11

inquiry on external consistency.

That is the

12

THE COURT:

All right.

13

MR. DENNY:

Thank you.

14

THE COURT:

Let's move on now to sovereign

MR. DENNY:

I don't think it's sovereign

15
16
17
18
19
20

immunity.

immunity, really.
THE COURT:

The immunity, governmental

immunity, I guess it is.
MR. DENNY:

If Your Honor please, the Supreme

21

Court and I think the Fourth Circuit states it as well

22

as it is ever stated and none of the cases that have
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1

been raised by American Weedmark diminish these

2

statements that are made in the recent Fourth Circuit

3

case in DeMeglio versus Haynes, where it says,

4

Government officials are protected by qualified immunity

5

as long as their actions can reasonably be thought

6

consistent with the rights they are alleged to have

7

violated.

8
9

For this reason immunity shields officials
insofar as their conduct does not violate clearly

10

established statutory and Constitutional rights to which

11

a reasonable person would have known.

12

And I think that the discourse here in this

13

court today demonstrates the morass the Commissioner

14

Sempeles is faced, with which he was faced.

15

You have to put a case right up beside it and

16

say, this is the identical case and the Court held thus

17

and so and yet you did the opposite.

18

mirror image case to put up against the Commissioner's

19

action, he has got qualified immunity.

20

If there is no

Government officials should not be, and the

21

courts have made it very clear, should not be burdened

22

with being nipped at and having to distract themselves
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1

from their governmental functions unless they have

2

violated a black and white law, unless they have

3

violated a decision that comes down on all fours with

4

the case before them.

5

basis of qualified immunity.

6

And that is the essence of the

When a plaintiff seeks to hold an official

7

personally liable for his exercise of a discretionary

8

function, the Court must, in addressing the qualified

9

immunity defense, consider whether the plaintiff has

10

alleged a violation of law that was clearly established

11

at the time the challenged action was taken.

12

This inquiry is a pure question of law.

13

Hence, always capable of decision at the summary

14

judgment level.

15

And the Fourth Circuit then goes on to say

16

that it should be decided at a very.early stage.

17

considering whether the plaintiff has violated, has

18

asserted a violation of a clearly established right, the

19

proper focus is not upon the right in its most general

20

and abstract level, but at the level of its application

21

to the specific contract being challenged.

22

When

This is a matter that should be determined at
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1

the earliest stage to avoid the distraction to

2

Commissioner Sempeles on the carrying out of his

3

governmental functions.
If there is no case on point that says,

4
5

Commissioner, you were wrong, not only were you wrong,

6

but you violated the Constitutional rights of this

7

taxpayer, there is no case on all fours that says that.

8

The Commissioner is out of it.

9

immunity.

10

That is substance.

He has got qualified

~he

Supreme Court cases of

11

the Fourth Circuit totally summarizes the Supreme Court

12

cases on the civil rights claims.

13

Thank you, sir.

14

THE COURT:

15

MR. SLAUGHTER:

All right, Mr. Slaughter.
Your Honor,the defendant in

16

this case bears the burden of proof of showing you

17

qualified immunity; I do point he is talking about

18

qualified immunity, not absolute.

19

that there is no absolute.

20

I suppose he conceded

It does go to whether he can show that the law

21

was not clearly established.

22

shown that the law was not clearly established.
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1

I believe, Your Honor, as we discussed for the

2

last hour and a hour that there is absolute positive

3

violation of the commerce clause.

4

The reason it has taken an hour and a half,

5

Your Honor, is, being lawyers, we have, at least, when

6

we brought this case and briefed it, we feel incumbent

7

to run through the elements.

8
9

But, as you can see from the external
consistency test in my brief statement, taxing us all 24

10

facilities if we are in the City of Winchester, it's

11

pretty clear he has got on its face an unapportioned

12

tax, and he brought a lot of deliberate indifference to

13

the action.

14

I also mention this was brought up in the

15

context of a retort, no pun intended, to our property

16

tax claim.

17

18
19

MR. DENNY:

Your Honor, I must object to that.

He has not pled any, what do you call it.
THE COURT:

I don't think there is anything

20

here about the property tax case.

21

consider--.

22

MR. SLAUGHTER:

We will not

Your Honor,.now, let me go to
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1

the fact that we don't have a case--.

2
3

THE COURT:

What about the morass comment?

think that's a fair--.

4

MR. SLAUGHTER:

First, Goodwin, a Fourth

5

Circuit case, says you don't have to have a case on

6

point to show that the official did fail to follow

7

clearly established law.

8
9

I

As, as I have said, Mr. Denny has spent a lot
of time has showing you there is a big morass in there

10

about the fine points and sometimes the large points of

11

apportionment.

12

But we are up here in a very rarefied

13

stratosphere where we have shown you the city didn't

14

even attempt, didn't even make a pretext of attempting

15

apportionment.

16

nationwide gross receipts off your federal return, and

17

send it in on 25 cents a hundred.

18

they said.

19

at it or pretext at it.

20

They just said, figure out your

Thanks.

There is no apportionment here.

That's all
No attempt

Your Honor, I am proud to say I have been

21

asked to speak at several national conferences on

22

section 1983 Actions on Tax Matters in General, and I
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1

have got to tell you, I have not seen a clearer

2

violation of the commerce clause than exists here, a

3

clear violation.

4

It is not a morass to see this unapportioned

5

tax--it is a morass when you try to work through the

6

methodology of the internal consistency test and the

7

assumption; that takes a little bit of brain power.

8

But when you put it in the simplest terms that

9

it ought to be analyzed in, are you taxing, as they are,

10

all 24 facilities of American Woodmark for the privilege

11

of doing business in Winchester as if they were all in

12

Winchester?

13
14
15

And the answer is, yes, you are.

That's violation of the commerce clause on its
face.
Now, the best scenario that the defendant

16

Sempeles can hope for is, I believe there is a violation

17

of the commerce clause and I would ask and I believe the

18

Court would so find that there may have to be an issue

19

on the issue of whether he acted reasonably in ignoring

20

that, and that would get to morass, but there is a

21

question of fact on the issue.

22

plea in immunity today.
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1

THE COURT:

Well, I mean to be fair, reading

2

DeMeglio versus Haynes, that liability ought to only

3

attach in white line cases.

4

white line.

5

find individual liability.

There is a clearly defined

Now, you transgress that, then, you may

6

MR. SLAUGHTER:

7

THE COURT:

Sure.

But if there is a question that's

8

fuzzy or subject to discretion and interpretation, that

9

is not the type of thing we are going to hold people

10

liable for because it's an open question.
MR. SLAUGHTER:

11
12

well--.

13
14

Unless they can show you,

THE COURT:

Well, how does it get back

around--.
MR. SLAUGHTER:

15

--First let me show you,

16

DeMeglio is about a supervisor in a zoning office, not

17

making a zoning decision vis-a-vis development or

18

something.

19

He just shunted off a zoning assistance

20

administrator to a job where he didn't get promotions he

21

thought he was entitled to.

22

employment issue.

That is a labor and

So the 1983 action there, it has a
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1

black letter statement of what qualified immunity is,

2

but it has no factual relevance to this case.

3

But when I see taxing officials, Your Honor,

4

without any authority under Virginia law, and that's not

5

really a test for 1983, certainly no authority under

6

federal law, going out and blind indifference to the

7

United States Commerce Clause, and we told him, we told

8

him time and time again, and he had plenty of places to

9

ask for advice; Virginia Department of Taxation,,

10
11

Attorney General's Office.
None of those things were done.

None of those

12

reasonable things to secure yourself some assurance that

13

you are doing it appropriately--we have a pure on its

14

face commerce clause violation.

I have to take action.

15

We have engendered a huge damage here in the

16

sense that we are being pursued by an official who has

17

no legal leg to stand on, based on the stipulation he

18

reached with us, and the obvious facts of when we were

19

doing this investigation.

20

21
22

THE COURT:

That is assuming I grant your

motion for summary judgment.
MR. SLAUGHTER:

Even so, Your Honor.
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1

THE COURT:

2

MR. SLAUGHTER:

3
4

I mean, isn't that a predicate?
Well, we have got to find a

violation--.
THE COURT:

In other words, if I deny and say

5

reasonable men can differ, the inferences seems like I

6

have to sustain their plea of immunity.

7

MR. SLAUGHTER:

Yes, Your Honor.

There has to

8

be a federal violation and in this case we point to the

9

commerce clause as that federal--

10

THE COURT:

I mean, am I right mechanically

11

that if I sit up here and say, well, look, I can't tell

12

from all this and these facts are still muddled, that,

13

unless I can rule as a matter of law on the stipulated

14

facts that you are entitled to a motion for summary

15

judgment, if I can reach an affirmative decision on that

16

and grant that, only then would I reach--if I deny. the

17

motion for summary judgment, it seems like implicit that

18

I have decided that I can't say that they violated

19

clearly established statutory Constitutional standards.

20

And to that end, I have got to sustain their motion

21

based on the DeMeglio versus Haynes.

22

MR. SLAUGHTER:

Right.
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1

THE COURT:

2

MR. SLAUGHTER:

3

THE COURT:

4

Do you agree with that?
Right.

Do you agree with that, too, Mr.

Denny?

5

MR. DENNY: Yes.

6

MR. SLAUGHTER:

I would ask you to find, as I

7

clearly do see it a commerce clause violation, and you

8

can do it the other way, you may find the commerce

9

clause violation, you may find that he did not violate

10

clearly established law for the morass issue, as you see

11

it, and I think there is an issue on that point.

12

there is clearly a commerce clause violation.

13

THE COURT:

But

How do you read, well, let me ask

14

you this--you've been to these seminars--that, here, we

15

have got, well, I have said and everybody says, Justice

16

Scalia is very critical of it, we have got a shifting

17

sea of stare decisis; in other words, one decade or one

18

year, something is the law and then it's not.

19

all couched, as Justice Scalia says, in dissent.

20

other words, very general terms.

21

guidance that comes out of this decisions.

22

MR. SLAUGHTER:

And it's
In

There is not much

Your Honor, if Mr. Sempeles
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1

had applied some reasonable apportionment of tax, let's

2

take ·income tax apportion--.

3

THE COURT:

I guess my point is, if you

4

violate a statute that's clear, I think that is the type

5

of action that contemplates the liability that would

6

attach to it.

7

MR. SLAUGHTER:

8

THE COURT:

9

Yes, sir.

And you come back, and here is the

statute and they say, you know, forget the statute, you

10

have got to do it anyway, and you ignore the plainly

11

established law--what I am asking is, is there an area

12

in which or case you can cite me to, where the law to be

13

applied is purely stare decisis?
MR. SLAUGHTER:

14
15

case. Short Brothers.

16
17
18

THE COURT:

Your Honor, I have got that

Now, why am I citing their case?
And that deals with governmental

liability?
MR. SLAUGHTER:

No, sir.

No.

I am going to

19

the question of whether there was commerce clause

20

violation, and not a violation of statute, but a

21

violation of federal right.

22

THE COURT: What I am saying is, I want a case
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1

where a public official has been held liable, based upon

2

his interpretation of law that is purely stare decisis.

3

In other words, it seems like very frequently

4

they violate a zoning ordinance, some sort of local

5

ordinance or some kind of state law, some sort of

6

federal statute, it's easy in a common law violation.

7

MR. SLAUGHTER:

Well, the Rodney King case is

8

a violation of well established lack of due process when

9

you beat somebody up with a night stick.

Frankly, in

10

this case, from our perspective, we have been pursued in

11

a tax analogy in that same manner on the basis of

12

imposing a nationwide gross receipts unapportioned tax

13

on a nationwide manufacturer to tax all the nationwide

14

gross receipts in the City of Winchester alone, is like

15

hitting us with a night stick in a tax sense.

16

All those police brutality cases are exactly

17

of stare decisis.

18

saying you can't beat somebody with a night stick.

19

There are that you have to use only reasonable force to

20

subdue a criminal, so Butts versus Rodney King, et

21

cetera, all stand for the proposition.

22

There isn't a statute out there

And, again, the question then becomes how
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1

clear, from a reasonable person's standpoint, not

2

subjectively, how clear was the commerce clause

3

violation?

4

And, Your Honor, again, I say it was such a

5

patently clear violation.

6

Sempeles, by his counsel; Short Brothers is the reason

7

why we were in trouble, and we first indicated to him

8

and you covered it today and this makes it pretty darn

9

clear that Short Brothers has got major factual

10

distinctions from this fully integrated unitary

11

dispersed manufacturer.

12

We were first cited by Mr.

But they just wouldn't listen, and, again, I

13

don't think there was an objection to bring it up in the

14

context of the property tax case, but I think that is a

15

factor that are colors the level of pursuit we see in

16

this case where the taxing authority

17

where the law gave out, and it did give out.

18
19
20

is pursuing beyond

There was a morass of apportionment case law
and the jurisprudence takes jumps like that, I agree.
But up here where we are looking at this one

21

assessment and that letter of April 20, 1993, is

22

subsequently slightly altered, based on its theoretical
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1

background by his counsel, he just imposes a simple

2

unapportioned tax.

3

And he says, taxpayer, you go figure it out.

4

And he didn't listen to anybody with rule of reason to

5

suggest that that was completely beyond any reasonable

6

interpretation of the commerce clause.

7

8
9

And I'm sorry it took me an hour and a half to
cover this.
THE COURT:

Well, let me ask you this:

if he

10

said, you figure it out, did you all come back and say,

11

is there anything in here, okay, we figured it out and

12

we don't owe any tax, because all of our manufacturing

13

sites are outside the City of Winchester, and here is

14

our gross sales, they are all derived from our

15

manufacturing assembly facilities that are outside the

16

City of Winchester, so give us all our taxes?

17

all ever send a letter like that?

Did you

18

MR. SLAUGHTER: Well, Your Honor, I think it

19

would be inappropriate to get into the discussions we

20

had with the City regarding settlement.

21
22

THE COURT:

No, no, I'm saying, I mean, we're

talking about here somebody says, here is a tax due.
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1

And, looking at this stage and may be legitimate facts

2

and I am going to draw inferences, I guess, in your

3

favor, is there a factual dispute, so what I am saying

4

is, when they sent out the letter, and said, you have

5

got to pay it, and at some point they modified their

6

position to say that if you are paying on revenues that

7

are generated outside--gross receipts generated outside

8

the City, if you can show us that then you don't have to

9

pay tax on that, we will give you a credit on those

10

gross revenues and then recalculate that.

11

point, it came to that; is that right?

12

MR. SLAUGHTER:

At some

Yes, in December of 1993, Mr.

13

Sempeles issued a letter that are restated his formula,

14

took no action to correct the assessment, but he

15

restated his formula.

16

THE COURT:

But for purposes of their plea,

17

now I need to assume that that was a fact, that it was

18

addressed and changed from credit for tax paid to credit

19

for the gross receipts upon which another jurisdiction

20

levies a tax; is that right?

21
22

MR. DENNY:

And I view it as being essentially

the same, it's just the phraseology was wrong in the
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1

first letter.

2

But the invitation were there.

THE COURT:

So they are saying that's the

3

invitation and I guess that what is the answers to

4

interrogatories were we mentioned sometime ago.

5

said you never did.
MR. SLAUGHTER:

6

They

Your Honor, we supplied, look

7

through the trial exhibits in your office, it's in

8

there.

9

there and we sat down and we had numerous conversations.

10

There is a letter of protest from me the end of April of

11

1993; within two weeks, there is a letter that I got out

12

and said, this is insane, you guys don't know what you

13

are doing.

14

We didn't dream this stuff up yesterday, it's in

We are distinguishable from Short Brothers.
And here is a couple of good quotes.

Here is

15

the Governor's Office statement to corporate

16

headquarters around the nation, "Come to Virginia,

17

because we don't impose gross receipts tax on your

18

corporate headquarters, although it is the never center.

19

And the Governor, whoever the Governor was at the time,

20

those documents, it doesn't talk about the commerce

21

clause.

22

clause.

And then we also talked about the commerce
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And today it is absolutely apparent from this

1
2

conversation that there is on its face there is a

3

violation of the commerce clause.

4

issue.

5

the clear, blue sky, that he just imposed an

6

unapportioned tax and walked away, shut the lights out,

7

closed the door, send us a check.

It's not a morass

It.'s clear, it's up here in the stratosphere in

8

THE COURT:

9

Mr. Denny, is there anything else you want to

10
11

All right.

say about this governmental immunity defense?
MR. DENNY;

The only thing that, I can't let

12

Mr. Slaughter's statement that we imposed an

13

unapportioned tax.

14

going to be and we told him how he could cut it back by

15

telling us where he was otherwise taxed, how and on what

16

basis, and he has never done it.

17

never responded to.

18

We told him what the tax bill was

MR. SLAUGHTER:

The invitation was.

It was responded to, Your

19

Honor, and that is the wrong test, by the way, you

20

already discussed that.

21

taxation, not the actuality.

22

nose the wrong test and saying, comply with the wrong

It's the risk of multiple
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1

test, comply with the wrong test, or I am going to keep

2

you with this tax.

3
4

It's the wrong test.

The right test is where we were subject to
tax.

The stipulation covers that.

5

THE COURT:

All right. Let me ask you this:

6

that on the sovereign immunity, on the immunity, not

7

sovereign.

8

MR. SLAUGHTER:

9

THE COURT:

Qualified immunity.

Qualified immunity, that the

10

principal case that you say, DeMeglio versus Haynes.

11

Any others?

12
13

MR. DENNY:

Yes, sir.

Mr. Slaughter has led

you to a couple of more; Golden versus Howard County.

14

THE COURT: What is the cite for that?

15

MR. DENNY:

That's another Fourth Circuit

16

case. It's 954 Fed 2d, 960, and I direct your attention

17

to page 968.

18

The other one is the Supreme Court case of

19

Harlow versus Fitzgerald at, I seem to have the Supreme

20

Court Reporter Edition here, at 102 Supreme Court

21

Reporter, 2727, and I refer you to 2713, where again

22

they talk about--.
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1

THE COURT;

That is 102 U.S. what?

2

MR. DENNY:

It's 102 Supreme Court.

3

THE COURT:

U.S. cite?

4

MR. DENNY:

Yes, it's 457 U.S. 800.

5

reference is to page 8181.

6

7

MR. SLAUGHTER:

Your Honor, those cases are

discussed in our reply brief at pages 23 to 25.

8
9

And the

THE COURT:

And let me ask you this now.

With

respect to the commerce clause, both of you rely upon

10

Short Brothers; is that right?

11

MR. DENNY:

We rely on Short Brothers.

Short

12

Brothers did have the facts that this case has. So, as

13

far as Short Brothers goes, yes.

14

doesn't--.

15
16

THE COURT:

Short Brothers

In Virginia, though, we have the

Ryder case.

17

MR. DENNY:

The Ryder case is the personal

18

property tax case, where we talk of the situs on tax day

19

of personal property, and that is about all that case is

20

worth.

21
22

MR. SLAUGHTER:

What cynical things Justice

Scalia may say about the commerce clause, it's clear
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1

that Justice Lucy, another Justice of the Supreme Court

2

of Virginia, are clearly board with Complete Auto.

3

THE COURT:

I have to, even though I may

4

philosophically side with Justice Scalia with what I

5

think about these tests, I mean, I still, I am

6

constrained to follow the majority rule.

7

to apply the Complete Auto case, like it or lump it.

So I have got

8

MR. DENNY:

And its progeny.

9

THE COURT:

And its progeny, right.

So I

10

guess in that regard the most recent word is the

11

Oklahoma Tax Commissioner versus Jefferson Lines, where

12

they once again reaffirm and again go into this

13

analysis.

14

MR. SLAUGHTER:

And the call in Jefferson

15

Lines, they will point out very clearly to you a

16

distinction between sales tax type taxation, specific

17

transactional taxation, Goldberg versus Sweet is on that

18

side of the ledger.

19

THE COURT:

The transaction ones are easy.

20

That's why I don't understand why they ever gave such a

21

big problem.

22

MR. SLAUGHTER:

And Justice Souter said, put
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1

those over here, and then, by the way, an income tax for

2

receipts type cases like Central Greyhound, and that is

3

American Weedmark, too, you have got a whole different

4

regime.

s

You have got a unitary business, says, you

6

have to apportion.

7

about that.

Jefferson Lines is absolutely clear

8

People say, isn't it amusing, for instance,

9

you have cited a Supreme Court case that reversed the

10

cases that, you cited an Eighth Circuit case that Your

11

Honor reversed, in fact, Justice Souter may absolutely

12

clear by his bright line test the correctness of our

13

position how clear it is.

14
15

THE COURT:

So in this apportionment you say I

guess you have got Barclay's and it's Jefferson Central?·

16

MR. SLAUGHTER:

17

THE COURT:

Central Greyhound.

18

MR. DENNY:

Which again was, I mean, the

19

It's Central Greyhound.

Greyhound case, I believe is a pre-Complete Auto case.

20

THE COURT:

Well, let me ask you all this:

21

again, you all have more knowledge of this subject than

22

I do.

They mention apportionment formula in Barclay
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1

Bank. Are there other type of apportionment formulas in

2

these business franchise cases?

3

MR. DENNY:

There are several apportionment

4

formulas, Your Honor. The most popular one is you take

5

your relative property, your relative payroll and your

6

relative sales in a state compared to your total

7

business and average those percentages and then apply

8

that.

9

Now in the Mormon case, for instance, Iowa, I

10

think it was Iowa or maybe it was Missouri, only used a

11

property relationship formula. They said you apportion

12

your income based on the percentage of your total

13

property value which lies in this state. The Supreme

14

Court upheld that even though other states do

15

differently and there could be some cross-over.

16

THE COURT:

Which one is that?

17

MR. DENNY:

That's Mormon versus--.

18

MR. SLAUGHTER:

19
20

21
22

Not to interject here, but I

believe that was sales.
MR. DENNY:

It could have been sales.

thinking of West Virginia.
THE COURT:

That's a sales tax?
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1

MR. DENNY:

No, it wasn't a sales tax.

2

MR. SLAUGHTER:

It was an income tax but the

3

sales in the state--

4

THE COURT:

Was the basis.

5

MR. DENNY:

The basis was the relative sales.

6

MR. SLAUGHTER:

7

There was the percentage used

to apportion.

8

THE COURT:

That is Mormon versus?

9

MR. DENNY:

That was Mormon Manufacturing

us

10

versus Blair, 437

11

the relative sales in the state compared to was the sole

12

basis for the income tax apportionment there even though

13

other states in which the taxpayer did business

14

apportion it on a two or three factor basis.

15

267 and that is correct, the sales,

And Mormon was arguing, well, you can't just

16

do it on sales because that is going to risk double

17

taxation where the neighboring state does it on property

18

and payroll also.

19

be that exact.

20

And the Supreme Court said we can't

MR. SLAUGHTER:

Your Honor, there are plenty

21

of ways to do it and those cases are all about the

22

different ways to do it.
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1

The point is here, it never got done.

2

THE COURT: All right.

3

All right, gentlemen, it has been very

4

educational.

5

this area.

I understand that.

I appreciate the opportunity to enter into

6

As I said last time, this is now my second

7

commerce clause case and the only other experience I

8

have was Red Ball Express, back in law school, and I

9

thought I washed my hands of it.

10

I tell you, it's very interesting, I'll say

11

that.

I like reading some of these opinions, they are

12

very educational.

13

All right, you all have done a good job.

14

I appreciate your giving me your disk.

15

MR. SLAUGHTER:

16

THE COURT:

17

MR. SLAUGHTER:

18

them to you or the Clerk's office?

19

mine to the Clerk's office.

20

THE COURT:

You have got my disk?

Yes.
Do you prefer that we send
I've been sending

It's best to send it to me.

What

21

happens is, if they ever get sidetracked down there,

22

they're gone forever.

Well, not gone forever; always
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1

find them, never lose anything.

2

asked.

3

I don't have, and we called and we said we thought it

4

was the clerk's office and lo and behold, they produced

5

a little envelop and said, oh, yeah, here it is.

You know, I said, I've got everybody else's but

6
7

MR. SLAUGHTER:

10

Right. I had sent the

stipulations there too.
THE COURT:

8

9

But I got yours when I

Right.

I got the stipulation. But

best to send it directly to me and you all have done a
good job.

11

I have got the petitioner's reply brief.

This

12

is your original motion for summary judgment and this is

13

your memorandum and this is the stipulations.

14

them.

15

All right, gentlemen.

I've got

I appreciate your

16

giving me all the federal authorities upon which to

17

rely.

That is big help.

18

We are recessed.

19

MR. SLAUGHTER:

20

MR. DENNY:

Thank you.

21

THE COURT:

All right.

22

Thank you, Your Honor.

As I said, I will try

to let you know promptly, I hope within ten days.
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1

2

(Whereupon, the hearing was adjourned.)

*

* *

3

4
5
6
7

8
9

10
11

12
13
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ASSIGNMENTS OP ERROR
1.

The trial court erred in granting summary judgment

when there remained in genuine dispute material facts concerning:
a.

Whether Winchester's BPOL tax in fact reaches

beyond the portion of American Weedmark's gross receipts
that are fairly attributable to the activity conducted
by it within the City of Winchester;
b.

Whether the imposition of Winchester's BPOL

tax upon American Weedmark's gross receipts in fact
results in double taxation of those gross receipts
to a degree that violates the Commerce Clause; and
c.

The dependance of each of American Weedmark's

business activities conducted outside the City of
Winchester upon business activities conducted within
the City of Winchester.
d.

The amount of American Woodmark's gross

receipts which are used to measure license taxes imposed
by other jurisdictions.
2.
va.

<~ode §

The trial court erred·in holding that neither

58.1-3708 nor Winchester city Code

§

21-4 provides

a mechanism for properly apportioning American Woodmark's gross
receipts to the City of Winchester for BPOL tax purposes.
3.
Clau~;e

The trial court erred in holding that the Commerce

requires an affirmative fractional apportionment formula in

a ta>: ordinance affecting interstate commerce.
4.

The pleadings, the admissions by the parties and

the inferences arising therefrom which are most favorable to the
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City of Winchester do not support the trial court's finding, as
a matter of law, that City of Winchester's business license tax
violates the Commerce Clause of the United States Constitution by
not being fairly apportioned.
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