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VIRGINIA:
IN THE CIRCUIT COURT OF LOUDOUN CIRCUIT COURT

RANDALL S. PEYTON

Complama.nt

V. Casc No. CH-18157

COUNTRYSIDE ORTHOPAEDICS, P.C.

Serve: Raymond F. Lower, D.O., President
44055 Riverside Parkway, #104
Lansdowne, VA 20176

and C e

DR. RAYMOND LOWER, Individually

Serve at: ¢/o Countryside Orthopaedics, P.C.
44055 Riverside Parkway, #104
Lansdowne, VA -20176 - - -

Defendants.
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AMENDED
BILL. OF COMPLAINT FOR SPECIFIC PEREORMANCE, ACCOUNTING
BREACH OF CONTRACT., TORTIOUS INTERFERENCE, AND
TEMPORARY AND PERMANENT INJUNCTIONS

COMES NOW the Complainant, RANDALL S. PEYTON, by counsel, and files this Bill
of Complaint for Specific Performance, Accounting, Beach of Contract, Tortious Interference,
and Temporary and Permanent Injunction against Countryside Orthopaedics, P.C., a Professional
Corporation, Dr. Raymond Lower, Individually, and Integrated Medical Managemént, Inc, a
Virginia corporation. ‘

1 . i

I. Factual Background.

1. Dr. Randall Peyton (hereinafter referred to as "Dr. Peyton™), the Complainant in

this cause, is a resident of the County of Loudoun and at all times pertincnt to this proceeding
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has been licensed as 2 medical doctor by the Commonwealth of Virginia, practicing medicine in_
this state and specializing in orthopaedic medicine and surgery.

2. Countryside Orthopaedic (hereinafter referred to as "Countryside") is a Virginia'
corporation whose principal p}ace of business is located at 44055 Riverside Parkway, Suite 104,
Lansdowne, Virginia 20176, and is a firm who specializes in the practice of orthopaedic.

medicine.

w4 e setar e aet i s em e eetren maws seecme v

3. Dr. Raymond Lower (hereinafter referred to as "Dr. Lower") is a rcsident of the

. Fod - e e ee mee ws . . ..
Commonwealth of Virginia and is licensed by the Commonwealth of Virginia to practice

!

medicine. At all times pertinent to this cause, Dr. Lower was either the sole shareholder of

-

Countryside or a fifty percent sharcholder during the time when Dr. Peyton was also a fifly

percent shareholder of Countryside.

4. Integrated Medical Management, Inc. (hereinafter referred to as “IMM") is'the firm
retained by Countryside for the purpose of collecting receivables and as such, exercises possesswr; |
and control over those receivables which Countryside is collecting as a result of services rendered

by Dr. Peyton. At all times pertinent to this cause, IMM obeyed the direétives of Countryside -

and Lower and therefore acted as the agent of Com&yside and Lower.
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8. On or about August 1, 1995, Dr. Peyton Had joined Countryside
TS,

bereto and incorporated herein as Complainant’s Exhibit A.

P
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as:an orthopaedist pursuant to an?'en_lploymept agreement which is attachéd

9. From or about August 1, 1995, until June 1997, Dr. Peyton was a physi(_:ian

employed by Countryside, and he rendered medical servicé to various patlents,—enJO)ed surgical

privileges at the local hospitals, devoted his full time and attention to Qeyglolzfip_g his medical
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practice, and generally discharged his duties in connection with his employr}lenf By éouritryside B

ta

in a conscientious, diligent, and professional manner.

A

10.  In January 1997, Dr. Peyton was offered an opportunity by Cduntryside to

purchase fifty percent of its stock, and after extensive negotiation, in June 1997, retroactive to



January, Dr. Peyton executed a stock purchase agreement which gave him certain rights and
remedies as a shareholder of Countryside. |

11.  From the inception of his employment, Dr. Peyton expcr.ienced“difﬁculty in
determining the manner and method of accounting used by Countrysidé in ascertaining i{s
receivables and in allocating expenses. In addition, Dr. Peyton began to notice a pattern of
charges and expenses which Dr. Lower would allocate to Countryside but which were not
believed by Dr. Peyton to be proper expenses or deductions.

12.  In addition, Dr. Peyton’s salary was otlten arbitrarily and cé.priciously adjust.ed By '
Countryside in order to reflect the whims of the corporation.

13.  After becoming a shareholder of Coun;ysidc, the mcthod of acoounti@ emi:loyed
by Countryside and Dr. Lower did not chahge, notwithstanding thc.fz'xct that‘Dr. .l_"e'yton was now
a fifty percent shareholder and had additional rights with regard to the financial affairs .of
Countryside. L

14. During his tenure as a shareholder o; 'Countryside, Dr. Peyton observed that the
pattern of miscellax;eous deductions being made firom income of the corporation continued
without a sufficient response or accounting by Dr..Lc;weg or Countryside. In addition, Dr. Peyton
noticed that charges and expenses which he believed to be the personal expenses of Dr. Lower
were being paid by the corporation without Dr.Peyton’s knowledge or acquiescence. |

15.  During the summer and fall of 1997, without a m¢et_£ng c;f t.hp board of directors
and without Dr. Peyton’s authorization, Dr. Lowecr entered into a lease for professional space,

&
7

prepaid rent from Countryside, incurred legal and accounting fees, and incurred various furnishing

and leaschold improvements expenses, all without Dr. Peyton’s knowledge and gcq;ié;éeriéc:

]
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16.  Upon information and belief, the various charges which were being made against
the corporation’s capital asscts depleted the value of the corporation and of Dr. Peyton's stock,
all to his detriment as a fifty percent shareholder of Countryside.

17.  Given what he perceived to be a irregularities in the ma;mer in which the financial

affairs of Countryside were being handled, on October 3, 1997, Dr. Peyton elected to tender his

w -

resignation as an employee of Countryside.

18.  Upon becoming a shareholder of the corporation, Dr. Peyton entered into a stock

purchase agreement by which his stock in the corporation would be restricted, and the

shareholders agreement executed by Dr. Peyton provided that upon Dr. Peyton’s withdrawal from

the corporation, the corporation would purchase his stock based upon the book value of the

corporation for the preceding fiscal year.

19.  Inaddition, Paragraph (e)(1) of the Efnployment Agreement By,
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withdrawal from the employment of Countryside, Dr. Peyton would receive eighty percent of ... __
.‘.‘- E . ‘. . . . .
income allocated to his practice, less expenses charged to him.
[A
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21.  Following Dr. Peyton’s notice of resighation, Dr. Lower continued a practice of

allocating unjustifiable expenses to the corporation as well as incurring personal obligations for

which he sought rcimbursement from the corporation.

...g.. pryesyy .%w,jv.a‘i 3 fv.: 2
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24.  Inaddition, Dr. Lower began exhibiting hostility and animosity toward Dr. Peyton,

notwithstanding the fact that the employment agreement required Dr. Peyton to continue to
perform services during the period of time prior to the date when his withdrawal would become

effective.
25. On one occasion, Dr. Lower maligned and dét"amed Dr Peﬁoﬁ"i'ﬁ front of a pzi{i-éhi
§ A x . .

by engaging in a physical altercation with Dr. Peyton, accusing him of unprofessional conduct,

and then stating to the patiént, “he’s crazy."- e R T e

26.  Notwithstanding the fact that Dr. Peyton’s patients have an absolute right to

continue seeking medical care and treatment from Dr. Peyton, upon information and belief,
Dr. Lower and Countryside have engaged in a pattern of conduct designed to u’npmr and inhibit

Dr. Peyton’s ability to effectively and professionally render treatment to his patients which

{ B
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include not making patient medical files available and refusing to make medical files available
to Dr. Peyton, notwithstanding the cxpress request of patients to do so.

27.  The failure of Countryside and Lower to facilitate Dr. Peyton’s continued practice
of medicine as well as their intentional interference with his ability to render treatment to those
individuals who have elected to have him continue as their treating physician is particularly
onerous in light of the fact that Dr. Lower and Dr. Peyton draftcd a joint letter to be sent to Dr.
Peyton’s patients which gave them notice of Dr. Peyton’s lcaving. A cops' of this l&ter 1s

3

attached hereto and incorporated hercin as Complainant’s Exhibit B.
o} PO

1

28. Upon information and belief, various patients of Dr. Peyton have not received
notification of his lcaﬁng Countryside Orthopaedics as Countryside and Dr. Lowe.r havg refused
to make available to him a complete listing qf those patients whom Dr. Peyton has treated while
associated with Countryside, including current patients who require posi—dpei‘ati\/c follow-up.

29.  In addition, upon information and belief, the corporate account of Countryside

which contains receivables generated by Dr. Peyton to which he is entitled pursuant to the

employment agreement has been depleted as a result of various deductions which have beén fitade

which should not have been made.

30.  In addition, upon information and belief, Dr. Peyton has perceived a course of

e

conduct which has resulted in unauthorized expenseé and deductions having been made from !\is

physicians’ account in order to deplete the receivables to which he is entitled pursuant t5the ™

employment agreement.
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31. Although as of the filing of this cause, Dr. Peyton has withdrawn from Countryside

as an employee, he has not received any indication as to the amount which Countryside would

acknowledge is in his receivables account.

32. IMM collects receivables on behalf of Countrysxde, and in thxs role, d1sburscs' .

receivables. As such, it has the capacity to allocate to Countrysxde and dxstnbute funds w}uch |

belong to Dr. Peyton pursuant to the employment agreement.

33.  Given Dr. Lower’s and Couniryside’s pattern of deplcting corporate assets by
paying unauthorized and unjustified expenses, upon m’;'ormataon and belicf, the corporate account
which contains those receivables to which Dr. Peyton is entitled, will be depleted if such conduct
is not enjoined by thxs Court.

34. . Dr. Peyton will suffer irreparable harm and injury if the corporate ;gzssets are not
protected in order that he may recover his receivables, if various patient files are not made
available to him, if Dr. Lower and Countryside are not enjoined from interfering with

Dr. Peyton’s ability to treat his patients and practice medicine, and if such other relief as may

be proper is not granted by this Court.

IL. Specific Perfbggangg_ of Employment Agreement.
35.  Paragraphs 1 through 34 are incorporated herein by reference as if fully set forth.

36.  The Employment Agreement entered into between Dr. Peyton and Countryside

specifically provides that Dr. Peyton shall be entitleﬁ to all of his accounts receivables generated |

by him prior to January 1, 1998, minus expcnses allocated to him.



37.  Although demand has been made upon Countryside for payment of his receivables,
as of the filing of this cause, no payment has been made.

38. In addition, despite repeated requests for an accounting as to thosé surhs .to which
he is entitled, Countryside an;l Dr. Lower have specifically refused to provide Dr. Peyton with
any type of accounting whicl} would accurately depict the amount of his receivables énd those
expenses, if any, which Countryside contends are properly chargeable to Dr. Peyton.

39.  The agreement further provides that Dr. Peyton shall receive eighty percent of his
accounts rcceiyab]cs> collected subsequenft to hxs \:'ilhdrawal on December 31, 1997 from
Countryside, and as c;f the filing of this cause, notwitg;tanding repeated demands for ilnformalio.n
regarding the extent of these receivables, Countrysidc‘ and Dr. Lower have failed and refuscd to
provide Dr. Peyton wﬁh an accounting as tc:> those sums which would be due under this provisiéﬁ
of the employment agreement. | .

40.  As part of Dr. Peylon’s withdrawal as an employee of Countryside and his sal¢
of his fifty percent interest back to the corporation, it was agreed that various patient files on
those patients who elected to have Dr. Peyton ,continué as their treating physician would be made -
available to him in 6rder tht he would be able to continue giving appropriate care to his patients.

41.  Notwithstanding repeated demands ~V‘for this client infog‘matipn . as _well as an
affirmative indication by counsel for Coun_trysidg and Dr. Lower that “getting the chérts'would -~ -
not be a problem," as of the filing of this cause, Dr. Peyton has not received those files which

are necessary in order to treat those patients who have elected to have him continuc as their

physician.
|AL3
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42. At this time, Complainant is aware of approximately 180 individuals who wish to
continue having Dr. Peyton treat them, and notwithstanding the fact that Countryside has bcen
well aware of a number of those patients who wish to continuc with Dr. Peyton and the obvious
need for medical files, only 24 files have been produced as of the filing qf this c;ause.

43.  Failure to properly account for Dr. Peyton’s rcceﬁvablcs and to pay h.im the sums
to which he is entitled as wel_l as failure to make client files available is a specific breach of the
employment agreement. | |

44.  As part of the equity powers of this Sourt, the Court can order an&‘ décrcc thaf,
subject to an accounting, Countryside disburse those sums to which Dr. Peyton is él{titled and timi |
it produce medical ﬁics for those individuals who l;ave elected to have Dr. Peyton continue as
their treating physici;m |

WHEREFORE, Dr. Peyton asks this Court to enter an order speclﬁcally enforcmg the
terms of the employment agreement which will require Countrymde to pay to Dr Peyton those
sums to which he is entitled under the employment agreement, subject to an accountmg, “and fo

make client charts and information available to Dr. Peyton in accordance with the express

agreement reached with Countryside and Dr. Lower.

III.  Prayer for an Accounting.
45.  Paragraphs 1 through 44 are incorporated herein by reference as if fully set forth.
46.  Upon information and belief, various expenses have been charged or will be -

charged against Dr, Peyton’s accounts réceivable which ‘are not properly chargeable to him, —---—--

10
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47. In addition, upon information and belief, the actual amount of those accounts -
reccivable which are as a result of services and surgery rendered by Dr. Peyton and arc therefore
sums to which he is entitled pursuant to the employment agreement have ndt bcen p.roiaerl)"
accounted for.

48.  In order to determine the actual amount of those sums in his 1'ec§iYa§les account |
as well as expenses which are properly chargeable to him, Dr. Peyton asks this Court to order

an accounting of any and all income generated by him and to make a determination as to

chargeable expenses.

1

49.  Dr. Peyton has no adequate remedy at ;aw in order to determine the actual amount
of those sums to which he is entitled pursuant to th;: cmployment agrcemeﬁﬁ, as well és those
expenscs properly ghargeable to him. |

WHEREFORE, Dr. Peyton asks that this d:urt to order an accounting of any and all

income generated by him and to make a determination as to chargeable expenses.

50.  Paragraphs 1 through 49 are incorporated herein by reference as if fully set forth. = -

51.  Countryside and Dr. Lower have speéiﬁca]ly breachéd the terms and conditions
of the employment agreement entitling Dr. Peyton to his portion of the accounts reé_eiv#bles.

52. Asa resu}t of this'breach, Dr. Peyton iias incurred various expenses, including but

not limited to attorney’s fees and accountants’ fees, on his behalf expended.

11



53.  Upon information and belief, as a result of the breach of the employmf.nt
agreement, Dr. Peyton is entitled to his receivables less properly allocable exp;mses, and this sum
is believed to be between $100,000.00 and $150,000.00. | B

WHEREFORE, Dr. Peyton asks that a judgment be entered against Countryside in at least
the sum of $150,000.00 and that this sum be adjusted upward in the event that an accounting

reveals that the sum to which he is entitled is actually more.

V1. Prayer for Temporary Injunction.

54.  Paragraphs 1 through 53 are incorporated herein by reference as if fully sct forth.
55. IMM is the entity who is collecting Dr. Peyton’s accounts receivables, and upon

information and belégf, IMM will distribute these receivables as directed by Countryside and/ér
Dr. Lower. i

56. In order to protect his receivables, it is imperative that IMM be enjoincd from
distributing these receivables except as otherwise ordered by this Court. -~~~ -~ - -~ oo

57.  Dr. Peyton has no adequate remedy at law in order .to.protéct'hi"s' t;e.ée.ival)'léé,"énfd '
this Court may Qrdéi' such extraordinary relief,

58.  There is a strong probability that Dr.. Peyton will prevail upon the merits of this
cause, thus justiﬁ/ix;g the issuance of a temporary restrammg qrfier by thi; Court ﬁroteciing Dr.
Peyton’s receivables pending an accounting as requested.

WHEREFORE, Dr. Peyton asks that this Court enjoin IMM frorn disbaifsing ‘any and all - e
accounts receivables to Countryside and/or Dr. Lower until an accounting can be performed and

a determination made as to those receivables allocable to Dr. Peyton.
12

00012



VII. Tempor njunction as to Client Files.
59.  Paragraphs 1 through 58 are incorporated herein by reference as if fully set forth.

60.  Dr. Peyton is being damaged in his ability to effectively treat patlents in hght of

Countryside and/or Dr. Lower’s arbitrary refusal to provide client files as requested.

61.  Notwithstanding the fact thatimany of the patients who havé beeh sccnbyDr
Peyton and are now making appointments for treatment had specifically requested, either verbally
or in writing, that their files be made available to Dr. Peyton, §32.1-127.1:03(d)(7) provideg that

"records of a patient may be disclosed, where neccssary, in connection with the care of the
€

patient."

T T T T T T S TN I T I T T T

62.  In addition, the cited Code section at sub-scction (d)(8) also provides that records

H r-.
may be made available, "in the normal course of busincss in accordance with acccpted standards

of practice within the health services setﬁgé.“ 4
63. Itis .r-e-:spectﬁl.lly submitted that the v}ailuxe of Dr. Lower and Countryside to
provide medical records as requested specifically vioiates not only the Code of \(i.xj‘génia"bu.t also
accepted standards of practice in the medical industry.
64.  Dr. Peyton has no adequate remedy at law, and this Court may specxﬁcally order

e e e

the production of those records necessary in order to treat patients who have clccted to continué”

care with Dr. Peyton.
WHEREFORE, Dr. Peyton asks this Court to order an immediate production by -
Countryside of those files needed to care for patients who have elected to l‘mve. Dr Pe)"'tc;r;' ' h

continue as their treating physician.

13
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65.  Paragraphs 1 through 64 are incorporated herein by reference as if fully set forth;

66.  Pursuant to the employment agreement, Dr. Peyton has a proprietary interest ‘in h.is
accounts receivable which were collected by Countryside and IMM.

67.  Inaddition, as a sharcholder of the corporation during the time of his employment,

Countryside and Dr. Lower owed Dr. Peyton a duty of care and fidelity which would extend to

protecting his accounts reccivables and not diverting them or depleting them for improper

purposes.

g 54 '2;' ‘9".;’-*3':" I
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70.  Upon information and belief, various unjustified expenses have been allocated to

Dr. Pcyton’s accounts receivable in order to effect their depletion and decrease the surn he would

actually receive.

71.  Countryside and Dr. Lower owed Dr. Peyton the ﬁdgc?ary giuty_'_as an cmp!qu:e

vy L

and 50% shareholdér of the corporation to protect" his accounts receivable and to not make -

v
-

unjustified or unpermitted deductions.

14
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72.  Upon information and belief, there have been unjustifiable and unauthorized

deductions made from Dr. Peyton’s receivables, and this conduct is a breach of the fiduciary duty

owced to Dr. Peyton to Countryside and Lower.
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74.  In addition, the shareholder agreemeﬁt by which Dr. P‘e}r.ton became a 50% "

shareholder provided that no expenditures of corporate funds would exceed $5,000 without the

unanimous consent of Dr. Peyton and Dr. Lower as shareholders of Countryside, but upon
information and belief, various expenditures exceeding $5,000 were made without the

authorization of Dr. Peyton, and as such, upon information and belief, these expe_nditurcs have

depleted Dr. Pcyton’é accounts receivables to which. he is entitled pursuant to the employment

agreement.

WHEREFORE, Dr. Peyton asks that judgmeﬁt be entered against CountrysideiNIvt:

SRR

QLSEGERIER in the sum of $100,000.00.

75.  Paragraphs 1 through 74 are incorporated herein by reference as if fully set forth
76.  The actions of Countryside and Dr. Lower. are a tortious ihterfef;m‘:é"wiﬁx the right A

of Dr. Peyton to pursue his lawful business.

W
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77.  Countryside.and Dr. Lower are aware of Dr. Peyton’s profession and his attempts

to contmuc pracucmg medxcmg,,fqngu his withdrawal from Countryside.

78. By fallmg and refusmg to ptovxde needed medical charts to Dr. Peyton, by making

disparaging comments about Dr. Peyton to his patients, by suggesting to paticnts who have been
treated by Dr. Peyton ‘_t_h._gutl..l...CY_S_b«Og:k‘i‘ continue with Countryside as their care provider and not
Dr. Peyton, by having caused the cancellation of Dr. Peyton’s participation with Blue Cross/Blue

Shield Capltal Care wnth,ou; advxsmg him of this fact which resulted in one of his patients being

denied treatment for a lumbar condition, and by other acts and omissions, Countryside and Dr.

Lower have evidenced a purposefu] intent to interfere with Dr. Peyton’s lawful business and the

néﬁw;&; @%«-gg@ M“t&!_ ‘

pue i r.'&‘-' ,..‘ -; ~ 08
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BIHGH; the foregoing acts of interference have proximately caused impairment

-

. [EEE
of Dr. Peyton’s ability to pursue his business and practice his profession.

84.  As a result of the foregoing, Dr. Peyton has sustained damages.

WHEREFORE, Dr. Peyton asks that ajucigment be entered against Countryside in the sum

of $100,000.00 together with interest from the date of judgment.
vl

S o S0 S
nnfryside-and
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X.  Tortious Interference with Contractits

85.  Paragraphs 1 through 84 are incofporated herein by reference as if fully set forth.

86. The conduct of Countryside and Dr. Lower amounts to a claim for tortious

interference with contract for the following reasons:

B0 0 g FER
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d. This interference has proximately caused Dr. Peyton to sustain damages.
g b3
WHEREFORE, Dr. Peyton asks for judgment against Countryside and Dr. Lower in the
sum of $100,000.00. '
.

XI.  Interference with Economic Opp_ortunitx.-
87.  Paragraphs 1 through 97 are incorporated by reference as if fully set forth.

88.  The continuation of his professional practice presents to Dr. Peyton an economic
opportunity whth is proprietary in nature.

89. F:or the reasons set forth in this éomplaint, the conduct of Cpuntrysidc and Dr.
Lower amount tc; an intentional interference with Dr. Peyton’s economic opportunity to continue
the practice of medicine.

90.  As a result of the interference with this economic opportunity, Dr. Peyton has

proximately sustained damages.

.

WHEREFORE, Dr. Peyton asks that judgment be awarded in the amount of $100,000.00.

I8
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XII. Punitive Damages.. e e e e
91.  Paragraphs 1 through 90 are incorporated herein by reference as if fully set forth.
92. The acts of Dr. Lower and Countryside evidence a malicious, willful, and wanton

desire to injure Dr. Peyton, and thercfore justify an award of punitive damages.
93.  The alleged breach of the employment contract and the depletion of Dr. Peyton’s

accounts receivable is willful, wanton, and egregious conduct which justifies an aware of punitive

damages.
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WHEREFORE, Dr. Peyton asks that a judgment be awarded for puritiveé dafiiagesof

$350,000.00, the statutory maximum.
ré i}

Ao

o

RANDALL S. PEYTON
Complainant
By Counsel B
LAW OFFICES OF i
GEORGE W. CAMPBELL, JR. & ASSOCIATES
1401 Wilson Boulevard, Suite 1007
Arlington, VA 22209
(703) 525-8500

By: A1 _ﬂ
George W—Campbell, Jr.
Counsel for Complainant

e i mmim o mi— e
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VIRGINTIA:
IN THE CIRCUIT COURT FOR LOUDOUN COUNTY

RANDALL S. PEYTON,
Complainant,

v. In Chancery No. 18157

—

RPN

COUNTRYSIDE ORTHOPAEDICS, P.C.,
RAYMOND LOWER, D.O., AND
INTEGRATED MEDICAL MANAGEMENT,
INC. ¥ i

Vsl N N Nt Nt Mgl Vsl s’ Nl ut gt et

Defendants.

AMENDED ANSWER AND GROUNDS OF DEFENSE OF DEFENbANTS
COUNTRYSIDE ORTHOPAEDICS, P.C. AND RAYMOND LOWER, D.O.

Without waiver of or prejudice to their demurrer filed to
the Amended Bill of Complaint herein, but relying expressly
thereon, defendants Countryside Orthopaedics, P.C.
(*Countryside”) and Raymond Lower, D.O. (“Dr. Lower”), by and
through their undersigned counsel and pursuant to the Rules of
the Supreme Court of Virginia, hereby provide their answer and
grounds of defense to the Amended Bill of Complaint for Specific
Performance, Accounting, Breach of Contract, Tortious
Interference, and Temporary an@ Permanent Injunctions (the
“Amended Bill”) as follows.

FIRST DEFENSE

The Amended Bill fails to state a claim against these

defendants for which relief can be granted.

00021
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SECOND DEFENSE

For answer to the separately-numbered paragraphs of the
Amended Bill, these defendants respond as follows:

1. Admitted.

2. Admitted.

3. Admitted.

4, Denied.

5. Denied.

6. Denied.

7. Denied.

8. These defendants admit the allegations contained in ¢
8 of the Amended Bill, but cannot admit or deny that Exhibit “A”
is complete, relevant, or accurate, since no such exhibit was
attached to the Amended Bill.

9. Denied.

10. Admitted. For further answer, three separate
documents were signed by Peyton on or about June 27, 1997: an
Employment Agreement, a Stockholders’ Agreement, and a Stock
Purchase Agreement. Those agreements speak for themselves.

11. These defendants are without information sufficient to
admit or deny the allegations contained in § 11 of the Amended
Bill, the legal effect of which is to deny the same and to
demand strict proof thereof.

12. Denied.
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13. Denied.

14. These defendants are without information sufficient to
admit or deny the allegations contained in { 14 of the Amended
Bill, the legal effect of which is to deny the same and to
demand strict proof thereof.

15. Denied.

16. Denied.

17. These defendants are without information sufficient to
admit or deny the allegations contained in § 17 of the Amended
Bill, the legal effect of which is to deny the same and to
demand strict proof thereof.

18. Denied. For further answer, the agreements referenced
in { 18 of the Amended Bill speak for themselves.

19. Denied.

20. Denied.

21. Denied.

22. Denied.

23. Denied.

24. Denied.

25. Denied.

26. Denied.

27. Denied. For further answer, a copy of Exhibit B was
not attached to the Amended Bill served upon these defendants.

28. Denied.
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29. Denied.

30. These defendants are without information sufficient to
admit or deny the allegations contained in § 30 of the Amended
Bill, the legal effect of which is to deny the same and to
demand strict proof thereof.

31. It is admitted that Peyton has withdrawn voluntarily
from Countryside, but these defendants deny that Peyton has not
received complete financial information to which he is entitled
concerning Countryside for 1997. Peyton has also received
information from IMM in discovery in this case.

32. Denied.

33. Denied.

34. Denied.

35. No response required.

36. Denied. For further answer, the referenced agreement
speaks for itself.

37. Denied.

38. Denied.

39. Denied.

40. Denied.

41. Denied.

42, Denied.

43. Denied.
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44.

conclusions for which no response is required.

Paragraph 44 of the Amended Bill states legal

To the extent

that a response may be required, the allegations contained in §

44 of the Amended Bill are denied.

45.

46.

47.

48.

No response required.
Denied.

Denied.

Paragraph 48 of the Amended Bill contains statements

as to the relief requested by the Complainant, for which no

response is required.

To the extent that a response may be

required, the allegations contained in § 48 of the Amended Bill

are denied.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

Denied.
No response required.
Denied.
Denied.
Denied.
No response required.
Denied.
Denied.
Denied.
Denied.
No response required.

Denied.
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61. Paragraph 61 of the Amended Bill contains legal
conclusions for which no response is required. To the extent
that a response may be required, these defendants state that the
referenced statute speaks for itself. Moreover, although these
defendants believe that the statute is applicable in this case,
these defendants note that the citation of the statute
contradicts Complainant’s counsel’s representation in open Court
in this matter that the statute has no application in this
matter. To the extent that a further response may be required,
these allegations are denied.

62. Paragraph 62 of the Amended Bill contains legal
conclusions for which no response is required. To the extent
that a response may be required, these defendants state that the
referenced statute speaks for itself. Moreover, although these
defendants believe that the statute is applicable in this case,
these defendants note that the citation of the statute
contradicts Complainant’s counsel’s representation in open Court
in this matter that the statute has no application in this
matter. To the extent that a further response may be required,
these allegations are denied.

63. Denied.

64. Denied.

65. No response required.

66. Denied.
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67. Denied.

68. Denied.

69. Denied.

70. Denied.

71. Denied.

72. Denied.

73. Denied.

74. Denied.

75. No response required.

76. Denied.

77. Admitted.

78. Denied.

79. Denied.

80. Denied. For further answer, these defendants demand
strict proof of any alleged “loss of patients” and “resultant
economic benefit.”

81. Denied.

82. . Denied.

83. Denied.

84. Denied.

85. No response required.

86. Denied.

87. No response required.
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88.

These defendants are without information sufficient to

admit or deny the allegations contained in { 88 of the Amended

Bill, the legal effect of which is to deny the same and to

demand strict proof thereof.

89.

90.

91.

92.

93.

94.

95.

S6.

97.

98.

99.

100.

denied.

Denied.
Denied.
No response required.
Denied.
Denied.
Denied.
Denied.
Denied.
Denied.
Denied.
Denied.

All allegations not herein expressly admitted are

THIRD DEFENSE

The relief requested in the Amended Bill is rendered moot,

or is otherwise barred, in whole or in part, by virtue of the

Decree entered by this Court on January 15, 1998.

FOURTH DEFENSE

Complainant is barred from obtaining the relief requested

in the Amended Bill by the doctrines of estoppel, waiver,
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unclean hands, laches, and the equitable maxim that one “who
seeks equity must do equity.”
FIFTH DEFENSE
These defendants reserve the right to assert that
Complainant is barred, in whole or in part, from obtaining the
relief requested in the Amended Bill by virtue of the applicable
Statute of Limitations.
SIXTH DEFENSE
Complainant is barred from obtaining the relief requested
in the Amended Bill, in whole or in part, by the defense of
justification or privilege, including legitimate business
competition, financial interest, responsibility for the welfare
of another, directing business policy, and the giving of
requested advice.
SEVENTH DEFENSE
The damages sought by the Complainant in this matter were
not reasonably foreseeable by the parties.
EIGHTH DEFENSE
The damages sought by the Complainant in this matter are
barred, in whole or in part, by the single satisfaction rule.
NINTH DEFENSE
Complainant is barred, in whole or in part, from obtaining
the relief requested in this matter by virtue of § 3(e) (4) of

Complainant‘s Employment Agreement.
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WHEREFORE, defendants Countryside Orthopaedics, P.C. and

Raymond Lower, D.O. respectfully request that this Court:

a.

Enter judgment in favor of these defendants and

against plaintiff on all of Complainant’s claims;

b. Dismiss this action with prejudice;

c. Award these defendants their costs of this proceeding;
and

d. Award such other and further relief as justice may
require.

Respectfully submitted,

COUNTRYSIDE ORTHOPAEDICS, P.C.
and RAYMOND LOWER, D.O.

By Counsel

JACKSON & CAMPBELL, P.C.

p—

( Muﬁ;g
Vernon W. Jogson,? IEI (#30354)
Jackson & C b , P.C.

1120 Twentieth Street, N.W.
South Tower

Washington, D.C. 20036-3437
(202) 457-1613

Counsel for Defendants
Countryside Orthopaedics, P.C.
and Raymond Lower, D.O.

10
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CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of the

foregoing of Amended Answer and Grounds of Defense of Defendants
Countryside Orthopaedics, P.C. and Raymond Lower, D.O. was
mailed, by first class mail, postage prepaid, this 22nd day of
April, 1998, to:

George W. Campbell, Jr., Esq.

George W. Campbell, Jr. & Associates

1401 Wilson Boulevard

Suite 1007

Arlington, Virginia 22209

Counsel for Plaintiff

LM) M
Vernon W. J2§f5227711ﬂ
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VIRGINTIA:
IN THE CIRCUIT COURT FOR LOUDOUN COUNTY

RANDALL S. PEYTON,
Complainant,

v. In Chancery No, 18157 -~

COUNTRYSIDE ORTHOPAEDICS, P.C., '
AND RAYMOND LOWER, D.O.,

Defendants.

FIRST AMENDED CROSS-BILL OF COMPLAINT .. -~

I

Defendants Countryside Orthopaedics, P.C. (“Countryside”)
and Raymond Lower, D.O. (“Dr. Lower”), without waiver of or
prejudice to their Demurrers filed herein and their Answer and
Grounds of Defense filed herein, but relying expressly théreon,
by and through their undersigned counsel and pursuant to the
Rules of the Supreme Court of Virginia, hereby state their First
Amended Cross-Bill of Complaint against the Complainant in this
matter as follows.

Introduction

1. Countryside and Dr. Lower are two of the defendants in
this case and Randall S. Peyton (“Dr. Peyton”) is the plaintiff.

2. Countryside is a health-care provider located in
Leesburg, Virginia.

3. Dr. Lower is a health-care provider employed by

Countryside and is President of Countryside. At all times
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relevant to this Cross-Bill, Dr. Lower was a shareholder of
Countryside.

4. Dr. Peyton was employed by Countryside from
approximately August 1995 through December 31, 1997.

5. Dr. Peyton was a purported shareholder of Countryside
from January 1, 1997 through December 31, 1997.

Factual Background

6. As a non-shareholder employee of Countryside from
August 1995 through at least January 1, 1997, Peyton’s
relationship with Countryside was governed by a written
Employment Agreement, a copy of which is attached hereto and
made a part hereof as Exhibit “A”".

7. Dr. Peyton’s acquisition of an ownership interest in
Countryside was the subject of extended negotiations in
approximately late 1996 through the middle of 1997.

8. Ultimately, Dr. Peyton agreed to acquire an ownership
interest in Countryside subject to certain terms and conditions.

9. Specifically, on or about June 27, 1997, Peyton signed
an Employment Agreement dated January 1, 1997, a copy of which
is attached hereto and made a part hereof as Exhibit “B”; a
Stockholders’ Agreement dated January 1, 1297, a copv of which
is attached hereto and made a part hereof as Ekhibit “C”; and a
Stock Purchase Agreement dated January 1, 1997, a copy of which

is attached hereto and made a part hereof as Exhibit “D”.
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10. Countryside and Dr. Lower entered into the Employment
Agreement, Stockholders’ Agreement, and Stock Purchase Agreement
with Peyton in consideration of the agreements entered into by
Peyton in those documents, as well as in consideration of
Peyton’s agreement to fulfill the obligations imposed upon him
by those documents.

11. In connection with the negotiation and execution of
the Employment Agreement, Stockholders’ Agreement, and Stock
Purchase Agreement, the parties had the benefit of consultation
with their own respective independent legal counsel and
accountants.

12. The Employment Agreement entered into by the parties
as of January 1, 1997 contained several modifications of
Peyton’s employment arrangement with Countryside, including,
among other things, a modification of a restrictive covenant, a
$50,000.00 increase in Peyton’s annual draw againsﬁ the
compensation portion of his Entitlement, an increase in
potential severance pay, an increase from two weeks to thirty
days of vacation time, and an increase in the share of
Collections payable to Peyton.

13. Countryside and Dr. Lower would not have agreed to
these modifications in Dr. Peyton’s employment arrangement

absent Peyton’s agreement to and compliance with all terms of
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the Employment Agreement, Stockholders’ Agreement, and Stock
Purchase Agreement signed in June 1997.

14. At the time of his signing the Employment Agreement,
Stockholders’ Agreement, and Stock Purchase Agreement, Dr.
Peyton had no intention of complying with the terms of those
agreements or of staying with Countryside for any extended
‘period of time. Rather, Peyton entered into the Employment
Agreement, Stockholders’ Agreement, and Stock Purchase Agreement
primarily to eliminate the restrictive covenant contained in his
prior Employment Agreement (Exhibit “A” hereto) and to enjoy the
benefits of the other modifications in the terms of his
employment. Dr. Peyton did not disclose this to Countryside or
Dr. Lower and he concealed it from Countryside and Dr. Lower.

15. Under the Stock Purchase Agreement, Dr. Peyton agreed
to purchase fifty shares of Countryside (representing 50% of the
issued and outstanding shares of the capital stock.of
Countryside) from Dr. Lower for a total Purchase Price of
$94,258.00.

16. Under the Stock Purchase Agreement, the Purchase Price
was payable by Peyton to Dr. Lower without interest in 48 equal
monthly payments of $1,963.71 beginning on January 1, 1997.

Peyton’s Default of the Stock Purchase Agreement
17. When the Stock Purchase Agreement was signed on June

27, 1997, Peyton did not immediately make the payments for the
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months of January, February, March, April, May, and June 1997,
but Peyton and Dr. Lower agreed that Peyton would be allowed a
reasonable opportunity to bring the payments current.

18. In or about July 1997, Dr. Lower inquiréd of Peyton as
to the status of the payments due under the Stock Purchase
Agreement. At that time, Peyton stated that he was having cash-
.flow difficulties as the result of having built a deck on his
home and paid for school for his children.

19. Oﬂ or about August 7, 1997, after repeated inquiries
from Dr. Lower, Dr. Peyton made a payment to Dr. Loweé of
$13,745.97, bringing the payments current through July 1, 1997.
Payments due from Dr. Peyton for the months of August,
September, October, November, and December were never made.

Peyton’s Resignation

20. On or about October 3, 1997, only approximately three
months after the Employment Agreement, Stockholdeﬁs' Agreement,
and Stock Purchase Agreement were signed, Dr. Peyton tendered
his volunﬁary resignation to Countryside. See Letter dated
October 3, 1997 from Randall S. Peyton, M.D. to Raymond F.
Lower, D.O., a copy of which is attached hereto and made a part
hereof as Exhibit “E.”

21. Shoftly after delivering his resignation, and at the
request of Dr. Lower, Dr. Peyton delivered to Countryside and

Dr. Lower a list of the purported reasons for the resignation, a
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copy of which is attached hereto and made a part hereof as
Exhibit “F.”

22. Pursuant to Sectién III(A) of the Stockholders’
Agreement, upon the termination of Dr. Peyton’s employment with
Countryside,'Countryside had the right to repurchase the 50
shares of Countryside stock that Dr. Peyton had agreed to
‘purchase.

23. Pursuant to Section III(B) of the Stockholders’
Agreement, the repurchase price was set at the amount of the
purchase price paid by Dr. Peyton to Dr. Lower to purchase the
stock.

24. Pursuant to Section III(c) of the Stockholders’
Agreement, the repurchase price was payable as follows: (1) 15%
payable within 90 days; and (2) the balance payable in 24 equal
monthly payments, with 8.5% simple interest per year.

25. Since Dr. Peyton had paid $13,745.97 for the stock
prior to confirming his default under the Stock Purchase
Agreement, he was entitled, at moét, to be paid $13,745.97
pursuant to the repurchase, pursuant to the Stockholders’
Agreement.

26. Countrveside. =zt that time, exercised its right to
repurchase the stock, pursuant to Section III(A) of the
Stockholders’ Agreement, and notified Peyton, through his.

counsel, of that decision.
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27. At the time of the notification éf Countryside’s right
to repurchase, neither Peyton nor his then counsel objected to
Countryside’s exercise of its right of repurchase.

28. On December 31, 1997, Countryside delivered to Peyton
a check in the amount of $2,061.90, representing 15% of the
repurchase price, as well as Countryside’s Promissory Note for
‘the $11,684.07 balance due.

29. Dr. Peyton deposited the check and has received the
funds representing 15% of the repurchase price.

30. Thereafter, Dr. Peyton has received and accepted
further monthly payments thereafter for the repurchase price.

31. In making various allegations in this lawsuit, which was
filed on January 9, 1998, Dr. Peyton has, however, called into
question whether he recognizes Countryside’s right of repurchase,
Countryside’s valid exercise thereof, and the terms of such
repurchase. |

COUNT I
(Fraud and Fraudulent Inducement)

32. Paragraphs 1-31, inclusive, are incorporated herein as
if fully set forth.

33. By signing the Employment Agreement, Stockholders’
;:greemei.., and Stock Purchase Agreemer.t in June > ", Peyton
indicated his intention to be bound by these agreements and

thereby made a misrepresentation of a material fact.
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34. The very act of executing the Em;loyment Agreement,
Stockholders’ Agreement, and Stock Purchase Agreement was an
independent misrepresentation of a material fact.

35. At or about the time that he signed the Employment
Agreement, Stockholders’ Agreement, and Stock Purchase Agreement
in June 1997, Dr. Peyton made further misrepresentations of
.other material facts, stating to Dr. Lower that he intended to
remain with Countryside for "the long term and representing to
Dr. Lower that he would comply with his obligations under the
new agreements.

36. Upon signing the Employment Agreement, Stockholders’
Agreement, and Stock Purchase Agreement, Dr. Peyton stated to
Dr. Lower “we are a good tegm” and that Countryside would be
“the orthopaedic group in Loudoun.” At or about the same time,
Dr. Peyton agreed that he and Dr. Lower would officially “toast”
their partnership upon Dr. Lower’s return from vaéation.

37. The foregoing representations, including the signing
of the agreements, were false and constituted actionable
misrepresentations, since, at the time, Dr. Peyton did not
actually intend to remain with Countryside and his primary goal
in signing the agreements was to avoid the apnlication of the
restrictive covenant contained in paragraph 13 of his original

Employment Agreement, which provision was not contained in the
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Employment Agreement signed in June 1997, and to obtain other
modifications of the terms of his employment with Countryside.

38. In or about March 1997, Dr. Lower wrote Dr. Peyton a
lengthy letter indicating Dr. Lower’s concerns with respect to the
then ongoing negotiations concerning the agreements. Dr. Lower
and Dr. Peyton had a lengthy discussion concerning the letter,
.during which Dr. Peyton stated that he valued being associated
with Dr. Lower due to his reputation in the community. These
comments were designed to dispel Dr. Lower’s reservations about
the agreements.

39. Dr. Peyton participated in meetings and preparations for
the relocation of Countryside's offices in the summer of 1997,
again implying thereby that he intended to remain with Countryside
for the long term.

40. Prior to signing the agreements, Dr. Peyton also
participated in further extensive negotiations an& meetings
concerning these agreements, thereby further falsely indicating
his intention to enter into a long term arrangement as a
shareholder of Countryside, with resultant benefits and
perquisites of employment not afforded him previously.

41. Dr. Peyton did not disclose to Dr. Lower or Countryside
the fact that, as of June 1997, Dr. Peyton did not actually
intend to remain with Countryside and that his primary goal in

signing the agreements was to avoid the application of the

00040



restrictive covenant contained in paragraph 13 of his original
Employment Agreement. This omission constituted an actionable
failure to disclose and/or concealment of a material fact.

42. The foregoing misrepresentations and omissions were
made intentionally and knowingly. The misrepresentations made
by Peyton were done with knowledge of their falsity. 1In the
‘alternative, to the extent that the foregoing misrepresentations
and omissions were not intentional, Peyton is subject to
liability for constructive fraud in making these
misrepresentations and omissions.

43. The foregoing misrepresentations and omissions were
material, since, based on those misrepresentations and
omissions, Countryside and Dr. Lower, on their own part, entered
into the Employment Agreement, Stockholders’ Agreement, and
Stock Purchase Agreement in June 1997.

44. The foregoing misrepresentations and omissions were
intended to induce reliance on the part of Dr. Lower and
Countryside.

45. The foregoing misrepresentations and omissions were
intended to induce Dr. Lower and Countryside to sign the
Employment Agreement, Stockholders’ Agreement. and Stock
Purchase Agreement in June 1997 and to perform their obligations
under these agreements thereafter. The foregoing

misrepresentations and omissions were thus intended to induce
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Countryside and Dr. Lower to take actions that they would not
otherwise have taken.

46. The foregoing misrepresentations and omissions did
induce reliance on the part of Dr. Lower and Countryside, in
that Dr. Lower and Countryside signed the Employment Agreement,
Stockholders’ Agreement, and Stock Purchase Agreement in June
.1997 and performed their obligations under these agreements
thereafter. Therefore, as a direct result of the foregoing
misrepresent;tions and omissions, Countryside and Dr. Lower took
actions that they would not otherwise have taken.

47. The reliance on the part of Countryside and Dr. Lower
upon the foregoing misrepresentations and omissions was
reasonable and/or justifiable under the circumstances.

48. Countryside and Dr. Lower sustained damages as a
result of their reliance upon the foregoing misrepresentations
and omissions. |

WHEREFORE, Countryside Orthopaedics, P.C. and Raymond
Lower, D.é. réspectfully pray that this Court:

a. Adjudicate, decree, and declare that the Employment
Agreement, Stockholders’ Agreement, and Stock Purchase Agreement

signed in June 1997 are voided based zn Peyton’s fraud and

fraudulent inducement;
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b. Adjudicate, decree, and declare that the Employment
Agreement dated April 24, 1995, Exhibit “A” hereto, is restored
to full effect;

c. Adjudicate, decree, and declare that the Employment
Agreement dafed April 24, 1995 governed the relationship of the
parties herein for the entire year of 1997, as well as any
‘remaining obligations between the parties which may exist after
December 31, 1997; °

d. Adjudicate, decree, and declare that the Restrictive
Covenant contained in Paragraph 13 of the Employment Agreement
dated April 24, 1995 be reinstated as of the date of entry of
judgment, and that the Restrictive Covenant be enforced and
applied for the twenty-four month period following the date of
entry of judgment;

e. Award damages to Countryside and Dr. Lower and against
Peyton for damages which were the direct and proximate result of
Peyton’s fraud and fraudulent inducement in an amount to be
proven at triai, but approximatel& $150,000.00;

£. Award Countryside and Dr. Lower their reasonable
attorneys’ fees and costs incurred in this lawsuit;

g. Award punitive damages in favor of Conuntryside and I:-
Lower in the amount of $50,000.00;

h. Award Countryside and Dr. Lower prejudgment and

postjudgment interest; and
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i. Award such other and further relief as this Court

deems proper.

COUNT II
(Declaratory Judgment)

49. Paragraphs 1-48, inclusive, are incorporated herein as
if fully set forth.

50. Due to Peyton’s actions in this lawsuit, there is an
actual controversy between the parties as to the repurchase of
stock from Peyton by Countryside.

51. As a result of the fraud and/or fraudulent inducement
of Peyton, these defendants are entitled to an order declaring
that the Stockholders’ Agreement is void. In connection
therewith, these defendants remain willing to repay to Peyton
sums he paid to the defendants under the Stockholder’s
Agreement.

52. In addition and/or in the alternative, pursuant to the
terms of the Stockholders’ Agreement, Countryside énd Dr. Lower
are entitled to an Order directing that Countryside has
exercised its right to repurchase the stock, that Peyton is no
longer a shareholder in Countryside (as of December 31, 1997),
and that Countryside has agreed to pay the repurchase price
provided by Scition III(C) of the stockholder.:’ igreement, under
the terms provided in that Section of the Stockholders’

Agreement.
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S3. Such order would terminate the insecurity and
uncertainty surrounding the rights of the parties on these
matters.

WHEREFORE, Countryside Orthopaedics, P.C. and Raymond
Lower, D.O. respectfully pray that this Court:

a. Adjudicate and declare the rights of the parties
pursuant to the Stockholders’ Agreement;

b. Adjudicate and declare that the Stockholders’
Agreement and Stock Purchase Agreement signed in June 1997 are
voided based on Peyton’s fraud and fraudulent inducement;

c. Adjudicate and declare, in the alternative, that
Countryside has effectively exercised its right of repurchase on
the terms provided by the Stockholders’ Agreement;

d. Award Countryside and Dr. Lower their reasonable
attorneys’ fees and costs incurred in this lawsuit; and

e. Award such other and further relief as this Court
deems proper.

_ COUNT III
(Breach of Fiduciary Duty)

54. Paragraphs 1-53, inclusive, are incorporated herein as
if fully set forth.
55. In the event that the agreements signed in June :5%7

were not voided, as a shareholder of Countryside, between January

1, 1997 and December 31, 1997, Peyton owed Countryside and Dr.

-
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Lower (the other shareholder of Countryside) a fiduciary duty to
act in good faith and in the best interests of Countryside and
Dr. Lower.

56. In the event that the agreements signed in June 1997
were voided, as an employee of Countryside, Peyton owed
Countryside and Dr. Lower a fiduciary duty to act in good faith
.and in the best interests of Countryside and Dr. Lower.

57. Peyton breached the fiduciary duty owed by him to

Countryside and Dr. Lower by, inter alia:

a. soliciting employees of Countryside to leave
their employ and join Peyton in his new practice;

b. encouraging employees who did decide to leave
Countryside not to give advance notice of their intentions to
Countryside, and/or to give Countryside limited advance notice;

c. postponing surgery and/or other medical treatment
for patients until after December 31, 1997, so as to ensure that
his new practice, rather than Countryside, would receive payment
for these services;

d. soliciting patients to receive their medical care
and treatment with him in his new practice;

e. ~omrrinicatir~ with patients recarding his ~lans
to leave Countryside by means other than the jbint letter

authorized by Paragraph 12 of the Employment Agreement;
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£. charging legal fees and other personal expenses
to his corporate American Express card; and

g. photocopying portions of Countryside patient
charts;

h. disclosing to third parties confidential and
proprietary information of Countryside in connection with his
'search for alternative employment prior to departing from
Countryside;

i. failing and refusing, without justification, to
fill out certain forms so as to permit Countryside to collect
approximately $38,000.00 in charges for patient care rendered by
Peyton on behalf of Countryside in 1997.

58. Countryside and Dr. Lower have sustained damages as a
direct and proximate result of Peyton’s breach of fiduciary duty
in an amount to be proven at trial, plus the reasonable
attorneys’ fees and costs incurred by Countryside and Dr. Lower
in this lawsuit.

WHEREFORE, Countryside Orthopaedics, P.C. and Raymond
Lower, D.O. respectfully pray that this Court:

a. Award damages to Countryside and Dr. Lower and against
Peyton for damaces whic*» " ~re the Zirect and proximate result of
Peyton’s breach of fiduciary duty in an amount to be proven at

trial, but approximately $100,000.00;
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b. Award Countryside and Dr. Lower their reasonable
attorneys’ fees and costs incurred in this lawsuit;

c. Award Countryside and Dr. Lower prejudgment and
postjudgment interest; and

d. Award such other and further relief as this Court
deems proper.

COUNT IV
(Breach of Contract)

59. Paragraphs 1-58, inclusive, are incorporated herein as
if fully set forth.

60. If not invalidated by this Court pursuant to Count I of
this First Amended Cross-Bill, under the Employment Agreement,
Stockholders’ Agreement, and Stock Purchase Agreement, Exhibits
“B,” “C,” and “D” hereto, Peyton owed various contractual
obligations to Countryside and Dr. Lower.

61. In the alternative, Peyton owed various contractual
obligations to Countryside and Dr. Lower under the briginal
Employment‘Agreemént, Exhibit “A” hereto.

62. Peyton breached those contractual obligations by,
inter alia:

a. contacting patients regarding his impending
departure from Countr_ ' .id<, as prohibited by the original

Employment Agreement, or, in the alternative, by means other
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than the joint letter permitted by Paragraph 12 of the
Employment Agreement;

b. failure to devote full time and effort to the
performance of his obligations to Countryside as required by
paragraph 7 éf the original Employment Agreement, or, in the
alternative, Paragraph 6 of the Employment Agreement;

c. soliciting employees of Countryside to leave
their employ and join Peyton in his new practice;

d. encouraging employees who did decide to leave
Countryside not to give advance notice of their intentions to
Countryside, and/or to give Countryside limited advance notice;

e. postponing surgery and/or other medical treatment
for patients until after December 31, 1997, so as to ensure that
his new practice, rather than Countryside, would receive payment
for these services;

£. soliciting patients to receive their medical care
and treatment yith him in his new practice;

g. communicating with patients regarding his plans
to leave Countryside or, in the alternative, by means other than
the joint letter;

h. chargina ¢ ul fees and other ner:~nal expenscs
to his corporate American Express card;

i. photocopying portions of Countryside patient

charts;
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j. refusing to acknowledge Countryside’s right of
repurchase under the Stockholders’ Agreement and Countryside’s
exercise of same;

k. failing and refusing to return all property of
Countryside upon termination of his employment;

1. disclosing to third parties confidential and
‘proprietary information of Countryside in connection with his
search for alternative employment prior to departing from
Countryside;

m. failing and refusing, without justificafion, to
fill out certain forms so as to permit Countryside to collect
approximately $38,000.00 in charges for patient care fendered by
Peyton on behalf of Countryside in 1997.

63. The foregoing breaches were material.

64. In addition, even in the event that the Employment
Agreement is not voided pursuant to Count I of this First
Amended Cross-Bill, pursuant to Paragraph 3(e) (4) of the
Employment Agreement, “full, timely, and continuing compliance
in all material respects with every material term with this
Agreement and of every other written agreement between” Peyton
and Countryside “is a condition precedent to” Countryside’s
obligation to pay Severance Pay to Peyton under Paragraph 3 (e).
Thus, if the Employment Agreement is not invalidated, by virtue

of the material breaches by Peyton of his contractual
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obligations to Countryside, Countryside is relieved of any
obligation to pay Severance Pay to Peyton.

65. Countryside and Dr. Lower have sustained damages as a
direct and proximate result of Peyton’s breach of his
contractual obligations in an amount to be proven at trial, plus
the reasonable attorneys’ fees and costs incurred by Countryside
"and Dr. Lower in this lawsuit.

WHEREFORE, Countryside ‘Orthopaedics, P.C. and Raymond
Lower, D.O. respectfully pray that this Court:

a. Enter judgment in favor of Countryside and D;. Lower
for Peyton‘’s breach of his contractual obligations;

b. Adjudicate and declare that Peyton is not entitled to
severance pay under the original Employment Agreement;

c. Adjudicate and declare, in the alternative, that, as a
result of Peyton’s breach of his contractual obligations,
Countryside is relieved of any obligation to pay Peyton
“Severance Pay” under the Employment Agreement effective January
1, 1997 between Peyton and Countryside;

d. Award damages éo Countryside and Dr. Lower and against
Peyton for damages which were the direct and proximate result of
Peyton’s breach of his contractual obligations in an amount to
be proven at trial, but approximately $150,000.00;

e. Award Countryside and Dr. Lower their reasonable

attorneys’ fees and costs incurred in this lawsuit;

-
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f. Award Countryside and Dr. Lower prejudgment and
postjudgment interest; and
g. Award such other and further relief as this Court

deems proper.

Respectfully submitted,

COUNTRYSIDE ORTHOPAEDICS, P.C.
and RAYMOND LOWER, D.O.
By Counsel

JACKSON & CAMPBELL, P.C. -

e W,
Vernon W. Jéhnsdn/ III (#30354)
Jackson &({Cam 11, p.C.
1120 Twentieth Street, N.W.
South Tower
Washington, D.C. 20036-3437
(202) 457-1613

Counsel for Defendants
Countryside Orthopaedics, P.C.
and Raymond Lower, D.O.
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CERTIFICATE OF SERVICE
I hereby certify that a true and accurate copy of the

foregoing First Amended Cross-Bill of Complaint was hand-
delivered this 21st day of August, 1998, to:

George W. Campbell, Jr., Esq.

George W. Campbell, Jr. & Associates

1401 Wilson Boulevard

Suite 1007

Arlington, Virginia 22209

Counsel for Plaintiff

L

Vernon W. Johhson,/ III
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EMPLOYMENT AGREEMENT

THIS AGREEMENT made effective as of the 1st day of January, 1997, by and
between Countryside Orthopaedics, P.C, a Virginia professional corporation (the
"Corporation"), and Raymond F. Lower, D.O., F.A.A.O.S. (the "Physician").

WHEREAS, the Corporation renders professional services through its employees who
‘ai'é duly licensed to practice medicine in the Commonwealth of Virginia; and

WHEREAS, the Corporation desires to employ the Physician upon the terms and
conditions hereinafter set forth, and the Physician desires to accept such employment.

NOW, THEREFORE, IT IS AGREED AS FOLLOWS: '

L Employment. . The Corporation employs the Physician, and the Physician '
accepts employment with the Corporation, to render medical, surgical and other related
services for the Corporation as determined by the Board of Directors of the Corporation in
the manner and to the extent permitted by the applicable Virginia Professional Corporation
statute and the applicable canons of professional ethics as amended ﬁ-om time to time.

2,_ } Scop_. e of Duties. The Physician's duties shall include, but not be limited to,
the following: |

(@)  Keeping and maintaining (or causing to be kept and maintained)
appropriate records relating to all professional services rendered by him under this
Agreement; ,
(b) Preparing and attending to, in connection with such services, all reports,
claims and correspondence necessary or appropriate in the circumstances, all of which

records, reports, claims, and correspondence shall belong to the Corporation;
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(c)  Promotion of the practice by entertainment or otherwise, as and to the
extent permitted by law and the applicable canons of professional ethics, and by the
standards of conduct of the'professional practice of the Corporation;

(d)  Attendance at professional mnventioﬂs and postgraduate seminars'and
participation in professional societies so far as is reasonable and practical; and |

. (e) Performance of all things reasonably desirable to maintain and improve
hxs professional skills. .

The Physician’s other duties shall be such as the Board of Directofs may frorzx time
to time reasonably direct, including (a) "on duty" and "on call” assignments at night and on
weekends and holidays, and (b) normal duties as an officer of the Corporation.

3.  Compensation. As his entire compensation for all services rendered to the
Corporation during the term of this Agreement, in whatever capacity rendered, the Physician
shall receive:

(a) Base Entitlement. An Entitlement (salary, retirement plan contributions and
Additional Benefits, as defined below) which will be the excess of his "Collections" (as
defined below) over (i) his proportionate share (initially 50 percent) of the Corporation’s
“Fixed Expenses", plus (ii) 100 percent of his "Individual Expenses", plus (iii) 100 percent of
his "Variable Expenses". "Fixed an’)enses", “Individual Expenses" and "Variable Expenses"
shall be defined by mutual agreement of the Corporation and the Physician and applied
consistently from year to year. The Phvsician shall receive a draw fagainst the salz— nertion
of his Entitlement which shall be payable in equal payments every month; provided,

however, that no such salary shall be paid in respect of any month or portion thereof
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subsequent to the termination of this Agreement. On an annual basis the draw will be
reconciled with the Physician’s actual Entitlement for thé preceding twelve months. In the
event that Physician receivés an Entitlement in any fiscal year which is later determined by
the Corporation’s accountant to be more than the amount to which the Physician was
actually entitled (the "Excess Amount"), the Physician’s Entitlement in the first subsequent
'_ﬁscal year shall be reduced by the Excess Amount.

) (b) Definitions. The term "Collections" shall be defined in the same manner as
the Corporation normally defines the term, namely cash receipts, net of refunds, actually
received by the Corporation for the Physician’s services.

(¢) Bonus. A bonus, payable prior to the close of the Corporation’s taxable year
in question, which shall be determined in the sole discretion of the Board of Directors of the
Corporation. The purpose of the bonus will be to make the total compensatiqn paid
annually to the Physician equal to the reasonable value of his services to the Corporation.

(d) Additional Benefits. The right to receive or participate in any additional
“fringe" benefits, including, but not limited to, insurance programs ‘;md pension or profit
. sharing plans, which may from time to time be made available to physicians employed by
the Corporation. Any Additional Benefits shall be calculated as part of Physician’s Base
Entitlement. |

(e) Severance Pay. In the event that the Physician dies or otherwise ceases his
employment under thic Agreement fo :2v r22son (including, withuet Bmiciicn, dissHlity,
retirement, or voluntary or involuntary termination) the Corporation shall pay the Physician ’

(or his estate) severance pay (“Severance Pay") as follows:
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(1) Amount. Severance Pay shall be an amount equal to eighty percent

(80%) of his "Collections" less the Physician’s Individual Expenses remaining unpaid at the
time the cessation of employment occurred reduced by any Excess Amount remaining
unrepaid.

(2) Payment. The Severance Pay determined in accordance with Paragraph -
3(e)(1) shall be paid no later than ninety (90) days after the cessation of employment
c;c':éurted, and then every ninety (90) days thereafter. The Corporation’s obligation to pay
Severance Pay shall completely terminate on the second anniversary of the Physjcian’s
cessation of employment.

(3): Interest and Offset. No interest shall accrue on any amount due
pursuant to this subparagraph. The Corporation may offset payments due hereunder by
amounts owed by the Physician to the Corporation.

(4) Physician's Compliance. The Physician’s (or Physician's estate’s) full,
timely, and continuing compliance in all material respects with every material term with this
Agreement and of every other written agreement between the Physician and the Corporation
in force after the effective date of termination is a condition precedent to the Corporation’s
obligation to pay Physician Severance Pay in accordance with this paragraph.

4, Corporate Facilities. The Corporation shall provide and maintain (or cause
to be provided and maintained) if appropriate a private, professional office and such
facilities, equipment, and supplies as it deems necessary for the Physician’s performance of
his professional dumics under this Agreement. Such faciﬁties shall also include the services

of receptionists, x-ray technician, other paraprofessional help as needed, such as secretaries,
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baookkeepers, etc.’

S. Physician’s Responsibilities. The 'Physicfén shail have, maintain, and use,
where appropriate, an automobile, home telephone and other facilities and equipment (such
as reference books, medical equipment and supplies, and space at home for attending to
patients)'reasonably needed in connection with his employment under this Agreement, all
of which shall be at the Physician's expense except as he may from time to time be
;'éimbursed by the Corporation. In the event the automobile is owned by the Physician, he

shall also at his expense carry automobile public Iiability insurance protecting himself and

the Corporation against claims arising out of the use of the automobile (or any other motor

vehicle) in the course of his employment by the Corporation and he shall keep on deposit
with the. Secretary.of the Corporation a certificate or other evidence that such insurance is
in force. Such insurance shall be not less than such amounts as the Board of Directors may
from time to time reasonably direct and in any event shall -provide coverage of at least
$25,000.00 for property damage, $100,000.00 for the injury or death of one person, and
$300,000.00 for injuries or deaths arising from one accident. |

. 6. . Exclusive Service. The Physician shall devote his full time and bes£ efforts to
the perfomaﬁée of his employment under- this Agreement.. -During the term of this
Agreement, the Physician shall not, at any time or place, either directly or indirectly, engage
in the practice of medicine or surgery to any extent whatsoever, except pursuant to this
Agreement. All fees or other income attributable to his profc.siz.al services drring the
term of this Agreement shall belong to the Corporation. All volunteer and extra work

outside the Physician’s scope of employment during the term of this Agreement, if not |
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expressly authorized by the Board of Directors, is'hcrcby forbidden, but such permission
shall not be unreasonably withheld.

7. Professional Standards. The Physician shall perform his duties under the
Agreement in accordance with such standards of professional ethics and practice as may
from time to time be applicable during the term of his employment hereunder.

8. . Vacations. At such reasonable times as the Board of Directors shall in its
&i&brcﬁon permit, the Physician shall be entitled, without loss of pay, to absent himself

~

voluntarily from the performance of his employment under this Agreement fornthirty (30)
days each year. All such voluntary absences shall count as vacation time. . )

9. Post-Graduate Work. During periods of vacation and leaves of absence, the
,Phy:"»icia_,q is encouraged to participate in post-graduate work and other activities conducive
to maintaining high professional standards.

10. Illness; Salary Continuation. If the Physician shall be involuntarily absent
from the performance of his employment under this Agreement (or unable to perform on
a full-time basis)..due to illness or physical incapacity, he shall nevertheless continue to
receive his compensation under Paragraph 3(a) until his employment permanently ceases.

11, Termination. This Agreementand the Physician’s employment hgreundcr shall
be effective upon full execution of this Agreement and shall continue indefinitely, but may
be terminated at any time by mutual agreement in writing or by either party giving not less
than 90 days’ written notice to the other party specifying the date of termination.
Notwithstanding the termination of this Agreement, the parties shajll be required to carry out

any provisions hereof which contemplate performance by them subsequent to such '
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termination; and such termination shall not affect any liability or other obligation which shall
have accrued prior to such termination, including, but not limited to, any liability or loss or
damage on account of default. This Agreement shall be deemed to be terminated and the
employment relationship between the Corporation and the Physician upon the occurrence
of any of the following:

(a) Upon death during employment of the Physician.
h (b) The Physician fail\s or refuses to faithfully and diligently perform the
usual customary duties of his employment or such as shall be approved‘ by the Board of
Directors and adhere to the provisions of this Agreement.

(¢)  The Physician fails or refuses to comply with the rcasonablc. policies,
standards and regulations of the Employer which from time to time may be established.

(d)  The Physician conducts himself- in an unprofessional, unethical,
immoral or fraudulent manner.

(¢)  The Physician is no longer qualified to practice medicine in the
Commonwealth of Virginia.

L1200 Oomgetition. Upon the termination of the Physician’s employment hereunder
for any reason whatsoever, the Physician and the Corporation shall send a joint letter to
patients who have been treated by the Physician, explaining the patient’s rights upon such
departure and giving the Physician’s new location. Other than by joint letter, the Physician
shall not communicate directly with patients of the Corporation. After such termination, he

may compete witiu the Corporation in the practice of medicine and surgery and treat any

patients of the Corporation. Should this Agreement be terminated, the records of all |
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patients seen by the Physician as well as all accounts receivable due the Corporation shall
remain the property of the Corporation. Any property of the Corporation must be returned
by the Physician no later than the date of termination. It is further agreed in the event of
termination of this Employment Agreement that the Physician will pay the Corporation the
proportionate share of malpractice (including "tail" coverage), health, and disability insurance
premiums for the part of the year not employed if the Corporation is unable to recover from
itié insurance carrier a pro rated refun\d. Upon termination, the purchase of any capital
stock of the Corporation whicli may be owned by the Physician shall be governed by
provisions with respect thereto in the Bylaws of the Corporation, any Stmmx;ldem'
Agreement then in effect and by the governing statute.

13. Assignment Prohibited. This Agreement is personal to each of the parties
hereto, .and neither party may assign nor delegate any of its rights or obligations hereunder
without first obtaining the written consent of the other party.

14, Amendments. No amendments or additions to this Agreement shall be
binding unless in writing and signed by both parties, except as herein otherwise provided.

.15. . Goveming Law. This Agreement shall be governed in all respects, whether
as to validity, construction, capacity, performance or otherwise, by the laws of the
Commonwealth of Virginia. The pa'ragtaph headings used in this Agreement are included
solely for convenience and shall not affect, or be used in connection with, the interpretation
of thic Agreement. .

16. Representation. The parties acknowledge and ag;ee that the Corporation

engaged the legal services of Jackson & Campbell, P.C. to render legal advice in connection
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with this Employment Agreement and to draft this Agreement. Physician acknowledges and

agrees that he has been given the opportunity to obtain independent legal advice with

respect to this Agreement and none of the parties has been entitled to rely upon, or has in

fact relied upon the legal or other advice of any other party or any other party’s counsel in

entering into this Agreement.

IN WITNESS WHEREOQF, the parties have executed this Agreement.

~

ATTEST:

(A 5

Randall S. Peyton, M.B-
Secretary

29059

As to Raymond F. Lower

Yooy

h:\031803. \Lower!.cmp

CORPORATION:
COUNTRYSIDE ORTHOPAEDICS, P.C.

By:
' m;anbn@F Lower, D.O., F.A.A.O.S.
President
- PHYSIC

. Lower, D.O.,F.A.A.O.S.
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EMPLOYMENT AGREEMENT

« THIS EMPLOYMENT AGREEMENT, made and cntered into this lj{ day of
Agu. LL' 1995, by and between CountrySide Orthopaedic Associates, P.C., & Virginia
Cotporation ("EMPLOYLCR") and Randall Peyton, M.D, ("EMPL.OYEE"):

WITNESSETH:

WHEREAS, the EMPLOYER is cngaged in the business of rendering professional
services; and

LY

WHEREAS, the EMPLOYER'S busincss consists of the practice of medicine; and

WHEREAS, the EMPLOYEE is not under any contract (o perform services for any
other employer; and

WHEREAS, the EMPLOYEE is or will be duly licensed and qualificd to practice the
business of EMPLLOYER in ell focalities served by the EMPI.OYER; and

WHEREAS, EMPLOYER's Board of Directors has offered cmployment to the
EMPLOYEE subject to certain terms and conditions hercinafler set forth and the
IEMPLOYEE has indicated his willingness to accept such employment;

NOW, Therefore, in consideration of the mutual promises and convenants as
hereinafter set forth, the parties hcreto agree as follows:

l. Employment. The IiMPLOYER hereby emfwloys the EMPLOYEE and the
EMPLOYEE hereby accepts employment with the EMPLOYER upon the terms and
conditions hercinafter set forth.

2. Tem. Subject to the provisions for termination as hereinafter provided, the
term of this Agrecment shall be for the period of two (2) years commencing cn August'-}r
1995, and thereaftcr on a year-to-year basis, terminable by cither party hereto, upon the

giving of writtcn notice to the other party ninety (90) days in advance of the termmat(on
date

3. Salary. For all services rendcred by the EMPLOYEE pursuant to this
Agreement, the EMPLOYER shall pay the GMPLOYEE an annual salary. ("Salary"), as
Zecred and set forth in Appendix A of iz suction, payable biweekly.

4. Bonus. EMPLOYEE shall be cntitled to a bonus equal to filly percent (50%)
of net collections in cxcess of four hundred thousand dollars ($400,000) per year, Net
collcctions shall be determincd based on services rendered by EMPL.OYEE each contract

1
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year (The contract year shall begin on the contract anniversary date and end 365 days later)
and include all net collections up to ninety (90) days alter the cnd of each contract ycar for
services rendered during that conltcact year.

5. Fringe Benefits. EMPLOYER shall provide bencfits as defined and set forth in
Appendix A.

6. Dutics. The EMPLOYET is engaged to perform professional medical services
as an orthopacdic surgeon for and on behalf of the EMPLOYER. ‘The EMPLOYER shall
determine the assignment o paticnts in a fair and equitablc manner to the EMPLOYEE and
the EMPLOYEE must perform services for patients assigned to him by the EMPLOYER.
EMPLOYEE shall be assigned all patients that may need joint replacement surgery unless
atherwise requested by patient,

EMPLOYEE shall adhere feithfully to all professional ethics and customs, shall avoid
all acts, habits and usage which might injurc in any way, directly or indirectly, the
professional reputation of LMPLOYER or any other ecmployees of EMPLOYER, and shall
follow and abide by all federal, state and municipal ordinances and laws relating to or
regulating the practice.of medicine.

No person other than the EMPLOYLER shall have the right to designate, by name or
by description, the EMPLOYEE employed by the EMPLOYER who is to petform the

services sought by such patient. All work performed by the EMPLOYEE shall be subject to
review by the EMPLLOYER.

The EMPLOYEE is engaged to perform profcssional medical services for and on
behalf of the EMPLOYER at EMPLOYER's place of business each week, based upon the
normal rotation of the EMPLOYER's professional employecs.

The night and weekend call schedule of the EMPLOYEE shall be shared equally
with all physician cmployecs of EMPLOYER.

The EMPLOYEE's office and surgical schedule shall be established by the
EMPLOYER in consultation with EMPL.OYEE.

The EMPLOYEE shall make all reasonable efforts to become board certificd in his
specialty. )

7. Exclusive Service. The EMPLOYEE shall devote his full, entire and undivided
professicnal time =nd et*2::7~n {0 rendering profescional services o1 bohall of the
EMPLOY Eik w... S shali not, -without the prior writicii consent of the EMPLOYER, during
the term of this Agreement, be engaged in the rendering of such services or in any other
business activity, whether or not such business activity is pursucd for gain, profit or other
pecuniary advantage which would interfere with the satisfactory performance of his duties as
an employee of the EMPLOYER, but this shall not be construed as preventing the

2
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EMPLOYEE from expending reasonable amounts of time for charitable and professional
activities or from investing his assets. The EMPLLOYEE further agrees that, during the
period of this Agreement, all moncy earncd by the EMPLOYEE from the rendering of
professional scrvices (other that the salary herein contemplated) belong to the EMPLOYLER
as a result of'its salary payments (o the EMPLOYEE called for by the terms of this
Agreement, Any moncy eamed and tumcd over to EMPLOYER shall be included as “nct
collections” for purposcs of Paragraph 4.

8. Working Facilities. The EMPLOYER, at its own cost, shall furaish the
EMPLOYEE with an ofTice, technical and secretarial, personnel, supplies, equipment,
hospital fees, medical staff dues and such other facilitics and services suitable as determined
solely by the EMPLOYER to his position and adequate for the performance of his duties.

9. Expenses. The EMPLOYEE is required as a condition of his employment to
provide and/or maintain an automobile for use by EMPLOYLE in connection with any
necessary travel in the practice of medicine. EMPLOYEL, shall carry automobile liability
insurancc protecting himsclf and thc EMPLOYER against claims arising out of the use of an
automobile in the course of his cmployment with the EMPLOYER, and he shall kcep on
deposit with the EMPLOYER a certificate or other evidence that said insurance is in force.
Said insurance shall be not less than such amounts as the EMPLOYRR may from time to
time reasonably direct and in any event, the said insurance shall not be less than $56;666:60
for-properiy-damage;-$500,060,00 for the injucy of death-o£one-persom-and-:600;60-00-for i&

injury-and death grising-from-one-aceident. EMPLOYEE shall be reimbursed in accordance
with Appendix A. C—sail—aAlingd vt fetmdl bk e plo g onwnito .

10. Reimbursement for Disallowed Compensation and Expenses. In the event that
any salary payment, medical rcimburscment, employee fringe bencfit, expense allowance
payment or the expense incurred by the EMPLOYER for the bencfit of the EMPLOYEL
shall in whole or in part, upon audit or other cxamination of the income tax rcturns of the
EMPLOYER, be determined not to be allowable deductions from the gross incomne of the
EMPLOYER and such determination shall be made final by (he appropriate state or fedcral
taxing authority or a final judgment of a court of competent jurisdiction, and no appeal shall
be taken (hercfrom, or the applicable period for filing notice of appeal shall have cxpired,
then in such cvent the EMPLOYEE will repay the EMPLOYER the amount of such
disallowed compensations or expenses, or both. ‘This legally cnforceable obligation is in
accordance with the provisions of Revenue Ruling 69-115 and is for the purposc of entitling
such EMPLOYEE to a business expensc deduction for the taxable ycar in which the
repayment is made to the EMPLOYER. In this manner, the EMPLOYER shall be protected
from having to bear the catire burden of a disallowed expensc item.

. Professionsal Liability Insurence. The ... OYEE shall hold harmless and
indemmfy the EMPLOYER, its successors and asslgns from and against any and all
liabilities, costs, damages, expenses and attomey fees resulting from or attributable tc any
and all negligible acts and omissions of the EMPL.OYEE. At the EMPLOYER's cxpense,
thc EMPLOYEE shall obtain and muaintain in full force and cffect during his employment

3
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under this Employment Agreement, a policy or policics of profcssional malpractice insurance
having an aggregale facc amount of not less than $1,000,000.00/$3,000,000.00, if such
dollar amounts are commercially available and are economically feasible, issucd by onc or
more insurers approved by thc EMPLLOYER and insuring the EMPLOYER against any and
all liabilitics, costs, damages, expenses, attorncy fees resulling from or attributable to any
and all professional error, omissions, ncgligence and malfeasance of the EMPLOYEL. In
the event that EMPLOYEE's employment is terminated for any such reason enunciated in
Paragraph 12, or if EMPLOYLE leaves for whatever reason on his own volition, then his
malpractice tail is his solc responsibility. If EMPLOYLR terminates EMPLOYEE solely
for its convenicnce, then EMPLOYER shall pay for EMPLOYEI:'s malpractice tail,
however, EMPLOYEE shall be responsible for the payment of his malpractice (ail for all
other terminations.

12. Involuntary Termination. This Agreement shall be decmed to be terminated and
the employment relationship between the EMPLOYEE and the EMPLOYER shall be
deemed to be severed upon the occurrence of any of the following:

(a) Upon the death of thc EMPLOYER during cmployment.

(b) The suspension, revocation, or canccllation of the EMPLOYEE's right to
practice his profession in the areas served by the EMPL.OYER or his loss of his licensc for
whatever reason.,

(c) ‘The imposition of any restrictions or limitations by any governmental
authority having jurisdiction over the EMPLOYEE to such an extent that he cannot engage
in the professional practice for which lic was employed other than required military service,

(d) The EMPLOYEE fails or rcfused to faithfully and diligently perform the
usual, customary duties of his cmployment and adhere to the provisions of this Agreement.

(¢) The EMPLOYEE couducts himse!€in an unprofessional, unethical,
immoral, or fraudulent manner, or is found guilty of unprofessional or uncthical conduct by
any board, institution, organization, or profcssional society having any privilege or right to
pass upon the conduct of the EMPLOYEE or the EMPLOYEE's conduct discredits the
:IMPLOYER or is detrimental to the reputation, character and standing of thec EMPLLOYER,

() The GMPLOYEE does not maintain during the coursc of employment, the
necessary stafl privileges, permits and credentials to practice medicine in such ambulatory
and acute care settings where EMPLOYRER has privileges.

(a7  Alcohclism or other substance at+ - &, SMPLOYLEE,

(h)  Chronic illness disability or failing health of EMPLOYL:E which affects
his ability to practice medicine.
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If EMPLOYEE is terminated for the convenience of EMPLOYER,
EMPLOYER shall pay EMPLOYEE three months of salary defined in Paragraph 3 as
severance. .

Upon actual termination of employment in accordance with any of the
provisions of this Paragraph 12, the EMPLOYEE shall be entitled to reccive such
compensation, if any, accrued under the terms of this Agrcement, but unpaid as of the date
of the actual termination of employment.

13. Restrictive Covenant.

(8) The parties stipulate the EMPLOYER is engaged in the practice of
Orthopaedic Surgery (the “Business") in the "Territory" (as defincd below).

(b) EMPLOYEE, in thc event of termination of cmployment for any reason
whatsoever including but not limited to cxpiration of the tcrm of cmployment, except
exercising the purchasc option in paragraph 18, agrees that, during the twenty-four (24)
month period immediatcly following the termination of employment (“Restricted Period®),
EMPLOYEE shall not Compete (dcfined below) or employ or solicit the employment of any
Restricted Employee (dcfined below).

(c) For all purposes of this Agrecment, the terms defined below shall have the

respective meaning specified, and the following definitions shall be equally applicable to the
singular and plural forms of the terms defined:

i. "Competc" means, directly or indircctly, on EMPLOYEE's own behalf
or on behalf of any other Person, other than at the direction of EMPLOYER and on bchalf
of the EMPLOYLER: (A) organizing or owning any interest in a business which engages in
the Business in the Territory; (B) engaging in the Business in the Territory; (C) assisting any
Person (as a director, officer, employee, agent, consultant, lender, lessor or otherwisc) to
engage in the Business in the Territory; (D) engaging in the Business (whether as an
employee, partner or in any other affiliation including, but not linited to, being employcd by
a common employer, or being afliliated through a common management arrangement with a
Management Services Organization) in the Territory with any EMPLOYEE previously
employed by EMPLOYER,; or (E) engaging in the Busincss in the Territory with any
EMPLOYER that employs or is othcrwise affiliated (including, but not limited to, and
aftiliation through a common management arrangement with a MSO) with any EMPLOYEE
previously employed by EMPLOYER. Notwithstanding the above, EMPI.OYEE shall be
allowed to continuc using all surgical hospitals in the Territory.

i, “rusca” means any enticy, including, viteout limitetion, any natural

person, company, partnership, corporation, trust, association, organization or governmental
unit.
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iii. “Restricted Employee” means any person that wags.an employee or
regularly associated with the EMPLOYER at any time during the tywefve (12) months
immediately preceding the termination of this Agrecment, &

iv. "Territory” means the "&x}t'ye radius from any practice location(s) of
the EMPLOYER where the EMPLOYLE treated patients in the twelve-month period
immediately preceding commencement of the "Restricted Period”,

(d) The provisions of this Paragraph 13 shall survive the expiration or
termination of this Agreement for any rcason.

14.  Convenant Not o Disclose Confidential Information. Physician
acknowledges and stipulates that: (A) during the term of this Agreement, EMPLOYEE will
be placed in a position by the EMPLOYER to become acquainted with various aspects of
the Confidential Information (defined below); (B) the usc or disclasure of the Confidential
information by EMPLLOYEE except as expressly authorized by the EMPLOYER is
prohibited and would seriously damage the EMPLOYER; (C) in addition o being given
access to the Confidential Information, EMPLOYEE will receive material benefits as a result
of the Agreement, including compensation and experience, ‘Therefore, EMPLOYEE agrees
as follows:

() During the term of this Agrcement and thereafter, EMPLOYEE: shall not,
without the prior written consent of EMPLOYER, directly or indircctly:

i. divulge, furnish or make accessible to any Person or copy, take or use
in any manner any of the Confidential Information;

ii. take any action which might reasonably or foresccable be expected to

compromise the confidentiality or proprietary nature of any of the Confidential Information;
or

iii. fail to follow the reasonable suggestions made by EMPLOYER from
time to time regarding the confidential and proprietary nature of the Confidential
Information.

(b) "Conlidential Information® means all of the materials, information and ideas
of EMPLOYER, including, without limitation: paticnt names, patient lists, patient records,
patient information, operation methods and information, accounting and financial
information, marketing and pricing information and materials, internal publications and
memoranda, and other matters considered confidential by the EMPLOYER.

(¢) Inthe ..2at this Agreement is terminated, EMELLOYEE shali be entitlcd at
his own expense, to copics of patient records and x-rays for which the patient has made
written request for such capies to be given to EMPLLOYEE.
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(d) The provisions of this Paragraph shall survive thc expiration or termination
of this Agreement for any reason.

1S. Remedies. Remedies shall be available tb EMPLOYER in the cvent of a breach
of the provisions of Paragraphs 13 or 14 according to the following provisions:

(a) The partics agrec that a breach by EMPLOYEE of any of the provisions of
Paragraphs 13 or 14 of this Agrcement would causc irreparable damage to the
EMPLOYER. Thercfore, EMPLOYER shall be entitled to preliminary and permancnt
injunctions restraining EMPLOYLE from breaching or continuing any breach of any of the
provisions of Paragraphs 13 and 4 of this Agreement. The existence of any claim or cause
of action on the part of EMPLOYLEF: against EMPLOYER, whether arising from this
Agrcement or otherwise, shall not constitute & defense to gianting or enforcement of this
injunctive relief.

(b) The Restricted Period shall be extended by a period equal to the time
period during which EMPLOYEE is in breach of any of the provisions of Paragraph 3.

(c) The remedics available to KMPLOYLEE under this Agrcement arc
cumulative. EMPLOYER may, in its sole discretion, elect to pursue all or any of such
remedies. Such remedies are in addition to any given by law or equity and may be enforced
successively or concurrently.

(d) The provisions of this Paragraph shall survive the expiration or tcrmination
of this Agreement for any rcason.

16. Acknowledgment of Reasonablcness. Physician has carefully read and
considered the provisions of this Agreement and agrees that the restrictions set forth hercin,
particularly thosc in Paragraphs 13 and 14, are fair and rcasonably required for the
protection of the EMPLOYUR. If any provision of Paragraph 13 relating to the restrictive
period, scope of activity restricted and/or the tcrritory described therein shall be declared by
a court of competent jurisdiction to exceed the taximum time period, scope of aclivity
restricted or geographical ared such court dcems reasonable and enforceable under
applicable law, the time period, scope of activity restricted and/or ares of restriction held
rcasonablc and caforceable by the court shall thercafter be the restrictive period, scope of
activity restricted and/or the territory applicable to the restrictive covenant provisions in this
Agrcement.

17. Additional Understandings. Notwithstanding, any other provisions of the
Agreement, EMPLLOYER and EMPI.OYEE agree that:

(a) Nothing in this Agreement shall contravene professional ethics or the
medical judgment of the EMPLOYEE,

(b) This contract is contingent upon EMPLOYEE obtaining, in an expendi-
7
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Pvties

tious manncr either before or after becoming an EMPLOYEE, and continuing his Virginia
medical licensc and hospital privileges to professionally practice medicine at any hospital
where the EMPLOYER has privileges. If EMPLOYEE is denicd hospital privileges

at any such medical mslstutuon lle\b'eeenmg-anﬁ&p-}eyee- EM PLOYLR shall have the
option to terminate this Agreement. A‘an.ﬂj hevsag Hhe peiv bye G\'M/

(c) EMPLOYER shall cstablish, and modify from timc to time, all professional
fees for services rendered by Physician, EMPLOYER shall own and control all collections
and billings arising pursuant to the rendering of medical services by EMPL.OYEE. All fees
and compensation received or realized by EMPLOYER as a result of the rendering of
services by EMPLOYEE shall belong, be paid and be dclivered to EMPLOYER,

(d) EMPLOYEE shall keep full and accurate accounts and records of all
professional work done by EMPI.OYEE or under Physician's supervision in a timely fashion
in accordance with guidelines established by the EMPLOYER. All such accounts and
related medical records and patient histories are the cxclusive property of EMPLOYLR.
EMPLOYEE holds such records in trust for EMPLOYER and shall promp(ly relinquish such
records to the EMPLOYER upon demand.

(¢) EMPLOYER shall have full and complete guthority and responsibility with
respect to the administration of the busincss, the hiring of, or contracting with, physicians
and all other personnel for the operations of the EMPLOYER.

(0 If either party is required to enforce any of its rights under this Agreement,
the prevailing party shall be entitled to recover from the other party all atforneys' fees, court
costs and other cxpensed incurred by the prevailing party in connection with the enforcement

of those rights (V?b
(8) Both parties acknowlcdﬁ tEt t:lle ssrviges to be rendered erEMPEOYEE

are unique and personal. Accordingly, may not assign Qny-oF-B-MP-I:G’I"E‘E‘S)
nghts or dclcgate any of@sM-RLO—‘éE-E duues or obligations under this Agreement. W
- o {m’#’)o

18. Purchasc Option. -

(a) Inthc event EMPLOYEE has not been terminated under Article 12, and
EMPLOYEE has billed charges in excess of $500,000 during the preceding coptract year,
EMPLOYEE shall then have the option to purchasc fifty percent (50%) of EMPLOYER's
stock upon completion of either year one or ycar two of this cmployment agrcement.
EMPLOYEE and EMPLOYER agrece in good faith to nego:iate and execute a stock
nurchase agrecment acceptable to both parties. GMPLOY™-E and EMPLOYER shall also
w2gotiate and exceute ©. Stockholder's igreement and Employvinent Agreement, dealing with
issucs including but not limited to compensation, cmployce termination, buyout upon death,
resfrictions on transfer of stock etc.
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(b) Upon purchasc of said stock EMPLOYLELE shall execute all documents
making EMPLOYEE a co-guarantor of all the corporation’s reasonable loans, leases or other
liabilities which EMPLOYER has personally guaranteed.

(c) ‘The purchase price for the stock shall be determined as follows:

. One-half of the "Boouk Valuc" of the EMPLOYER ("Book Value" -
shall be determincd based on the EMPLOYIER's most recent month end financial statements
detcrmined on tax basis applicd consistently with prior periods.) plus:

ii. One hundred thousand dollars ($100,000) for the intangible value of
the EMPLOYER. Goodwill includes medical records, physician network, office systems,
traincd personncl, etc. that are nccessary for a success(ul prictice.

ii. The total of Paragraphs 8 (c) i and 18(c) ii shall not cxceed one
hundred thousand dollars ($100,000). Payment shall be made through equal payroll
deductions over a four year period.

19. Notices. Any notice required or permitted to be given under this Agreement
shall be sufficient if in writing and if sent by registered or certified mail, in the case of the
EMPLOYEE to his residence, and in the casc of the EMPLLOYER, to its principal office.

20. Construction.

_(a) This Agreement shall be governed by the laws of the state of Virginia. This
waiver by any party hereto of a breach of any provision of this Agreement shall not operate
or be construed as a waiver of any subsequent breach by any party. This instrument contains
the cntire agreement of the parties concerning employment and may not be changed cxcept
by written agreement duly exccuted by the partics hereto. ‘This Agreement shall inure to the
benefit of and be binding upon the partics, their successors, heirs and personal
representatives. This Agreement shall not be assignable.

(b) Where so applicable words in the masculing shall includc the feminine, words
in the neuter shall include the masculine and the feminine, and words in the singular shall
include the plural. ‘

(c) Ifany one or more of the provisions of this Agreement is declared void by
an authority having legal jurisdiction or is detcrmined to be inconsistent with the primary
purpose of this Agreement, such declaration or determination shall not be construed so as to
impair the validity of '~ remaininc ~rovisions. 3 elng ¢ - menr of the parties that this
Agreemient is to be execuics and is 2o remaii eviietive o8 1 {ie void or inconsistent
provisions had not been included herein.

(d) In the event any state or fedcral laws or regulations, now existing or
enacted or promulgated after effective date of this Agreement, are interpreted by judicial

9
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decision, & regulatory agency or legal counscl to a party herelo in such a manner as to
indicate that the structure of this Agreement may be in violation of such laws or regulations,
EMPLOYER and EMPLOYEE shall amend this Agreement as nccessary. To the maximum
extent possible, any such amendment shall preserve the underlying cconomic and financial
arrangements between EMPLOYER and EMPLOYEE.

(e) ‘This Agreement sets forth the entirc understanding between the parties
with respect to subject matter hereof and cannot be amended except by a writing signed by
both by both parties. No waiver of any subscquent breach of such term or this Agreement
shall be deemcd to be a waiver of any subsequent breach of such term or provision of this
Agreement. This Agreement supersedes and rcplaces in their cntirety any and all other
employment agrecments, oral or written, il any, betwceen the partics hereto.

~

WITNESS THE FOLLOWING SIGNATURLS AND SEALS

EMPLOYER: COUNTRYSIDE ORTHOPAEDICS, P.C.
a Virginia Corporation

EMPLOYEE: By: _é/ol/ S égv—- 4/ 2s/9s

Randall Peyton, MDS

10
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ARPENDIX A

SALARIES AND BENEFITS

Salary: Year | - $140,000
Year 2 - $160,000

Fringe Benefits: A. Paid Leave

(i) Two wecks vacation
(i) One week continuing education
(iii) All holidays observed by the corporation

B. Paid family health insurance

C. Auto allowance - $500 per month

D. Professional dues & education - up to $3,000 per year
with valid receipts or invoices

E.Ccllular tclephonc - up to $150 per month with valid
receipts or invoices

F. Contribution to corporate retirement plan in 2nd ycar

a

Relocation Benefits: ~ Up to $1,500 with valid receipts or invoices

11
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STOCK PURCHASE AGREEMENT

THIS STOCK PURCHASE AGREEMENT is effective as of the 1st day of
January, 1997 by and between Randall S. Peyton, M.D. ("Buyer"), and Raymond F.
Lower, D.O., F.AA.OS. ("Seller”).

RECIT

A.  The Seller owns 9ne Hundred (100) shares (no par value) of the
common stock of Countryside Orthopaedics, P.C., a Virginia professional corporation
(the "Corporation"), being all of the issued and outstanding shares of capital stock of the
Corporation (the “Shares").

B.  The Seller desires to sell Fifty (50) of the Shares to the Buyer, and
the Buyer desires to purchase Fifty (50) of the Shares from the Seller, subject to the
terms and conditions hereinafter set forth.

NOW, THEREFORE, in consfderation of tpe promises contained herein
and for other valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties agree as follows:

1 Purchase and Sale; Closing.

11 Purchase and Sale.
(a) At the closing of the transaction provided for herein (the "Closing")

and subject to the terms and conditions hereinafter set forth, the Seller will sell to the
Buyer, and the Buyer will purchase from the Seller Fifty (50) of the Shares. At the
Closing, the Seller shall surrender to the Corporation his certificate representing

ownership of the Shares in transferable form, duly endorsed in blank or accompanied by

Exhibit "c» 00074



a duly executed stock power.

(b) In full consideration of the purchase and sale of Fifty (50) of the
Shares, the Buyer shall pay to the Seller Ninety-Four Thousand Two Hundred Fifty-Eight
Dollars (3$94,258) (the "Purchase Price").

12  Payment of the Purchase Price. The Purchase Price shall be paid
unconditionally, with Buyer having no right of set-off against the Seller, in forty-eight (48)
equal monthly payments beginning January 1, 1997. The Buyer hereby irrevocably
authorizes the Corporation to have the required monthly .payment of the Purchase Price
withheld from his salary and paid directly to the Seller. The Buyer hereby grants the
Seller a security interest in the Fifty (50) Shares sold by the Seller hereunder as security
for payment of the Purchase Price and further agrees that the Seller can retain
possession of the Fifty (50) Shares until the Purchase Price is paid in full.

13  Closing.

The Closing shall take place upon the execution of this Agreement ("the
Closing Date™) at the Seller’s office, or at such other place as shall be mutually agreed to
by the parties. To the extent that the Closing Date is after January 1, 1997, the Buyer
shall immediately bring the monthly payments of the Purchase Price current as of tlie

Closing Date.

2. Representations and Warranties of Seller.

The Seller hereby represents and warrants to the Buyer as follows:

21 Title to the Sharcs.
(@)  The Seller has and will transfer to the Buyer at the Closing, good,
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valid and marketable title to Fifty (50) of the Shares he haﬁ sold hereunder, free and
clear of all claims, liens, encumbrances, charges and options whatsoever (but subject to
the terms a Stockholders’ Agreement, as amended from time to time, to be executed as a
condition of Closing).

(b) The execution, delivery and performance of this Agreement will not
'conﬂict with or result in a breach or violation of any of the terms, conditions or
provisions of any agreement, indenture, mortgage or other instrument or restriction of
any kind to which the Seller is bound.

22  Brokers.

All negotiations on behalf of the Seller relative to this Agreement and the

transactions contemplated hereby have been carried on directly by him without the

intervention of any broker, finder, investment banker or other third party.

3. Representations and Warranties of Buyer.
3.1 Professional Status of Buyer.

The Buyer represents and warrants that he is licensed to practice medicine in the
Commonwealth of Virginia;

3.2 Brokers.

All negotiations on behalf of the Buyer relative to this Agreement and the
transactions contemplated hereby have been carried on directly by him without the
intervention of any broker, finder, investment banker or other third party.

4. Obligations of seiler at Ciosing.
At the Closing, the Seller shall surrender his stock certificate to the Corporation
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duly endorsed or with a duly executed stock power and the Corporation shall issue to the
Buyer a stock certificate representing Fifty (50) of the Shares of the Corporation stock.
S Obligations of Buyer ﬁt Closing.

At the Closing, the Buyer shall pay to the Seller such portion of the Purchase
Price as is required to bring his monthly payments current as of the' Closing Date as
provided in Section 1.3 hereof.
6. Amendments and Waivers.

6.1 Mﬁm. This Agreement may be amended, modified,
superseded or supplemented only by an instrument in writing executed and delivered on
behalf of each of the parties hereto.

6.2 Waivers. The represéntations, warranties, covenants or conditions set

forth in this Agreement may be waived only by a written instrument executed by the

party so waiving.

7. Survival of Representations and Warranties.

All representations, warranties and covenants of tﬁe parties hereto contained in
this Agreement or made pursuant hereto shall survive the Closing Date and remainin
full force and effect, regardless of any investigation made by or on behalf of any of ihe
parties hereto for as long a period as is permitted.

8. Representation,
The parties hereto agree that Jackson & Campbell, P.C. represented the Seller in

’

this transaction and in the preparai:on of this Az .emeaw
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9. Notices.

All notices or other communications rcquh.-ed or permitted under this Agreement
shall be in writing and shall be deemed to have been duly given, if delivered personally,
upon receipt or upon refusal of receipt or, if mailed, when mailed by registered or
certified mail, postage prepaid, return receipt requested, addressed as follows:

If to Buyer:
Randall S. Peyton, M.D.
46464 Montgomery Place
Sterling, VA 20165

If to Seller:

Raymond F. Lower, D.O., F.AA.O.S.
RR 1 P.O. Box 897
Waterford, VA 22197

10. Entire Agreement.

This Agreement sets forth the entire agreement and understanding of the parties
hereto in respect of the transaction contemplated hereﬁy,'and supersedes all prior

agreements, arrangements and understandings relating to the subject matter hereof.

11.  Applicable Law.
This Agreement shall be governed by and construed in accordance with the laws

of the Commonwealth of Virginia.

RXEMAINDER OF PAC= INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREQOF, each party hereto has caused this Agreement to be

duly executed as of the day first above written.

Witness: SELLER:
KAl s &
As to Raymond F. Lower . Lower, D.O., F.A.A.O.S.
Witness: BUYER:
Laws &y
S. Peyton Randall S. Peyton, M.D.)
(o/ A (é) 7
SABIMA N\Reytoaspe
6
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LDERS' EMENT

STOCKHOLDERS' AGREEMENT made effective as of the 1st day of January,
1997, by and among (i) Raymond F. Lower, D.O., F.A.A.O.S. ("Lower"); (ii) Randall S.
Peyton, M.D. ("Peyton"); and (iii) Countryside Orthopaedics, P.C.,a Virginia professional
corporation (the "Corporation") (the above parties collectively the "Parties”).

RECIT,

A.  The Corporation is duly organized, validly existing, and in good standing
under the laws of the Commonwealth of Virginia.

B. The Corporation has authorized capital stock consisting of Five Thousand
(5000) shares of common stock (the "Stock”)of no par value, of which One Hundred
(100) shares are now issued and outstanding. |

C.  Lower and Peyton (collectively the "Stockholders") own all of the
outstanding Stock

D.  The Parties believe their best interests and the best interests of the
Corporation are to provide for the ultimate on of the Stock, restrict its future
transfer, and to regulate certain Corporation actions. Thé Parties intend that this
Stockholders’ Agreement govern these matters.

NOW, THEREFORE, in consideration of the mutal promises and covenants, as
hereinafter set forth, and of other good and valuable consideration, the receipt and

sufficiency of which are hereby acknowledged, the Parties hereby agree as follows:

4
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I. CORPORATION GOVERNANCE

A. Routine Decisions. The President of the "Corporation shall conduct the
day-to-day operations of the Corporation without the necessity for Board of Directors or
Stockholders approval of his decisions.

B. Election of Directors. Each Stockholder shall nominate one (1) member
of the Board of Directors at each and every annual election of Directors. Each
Stockholder hereby agrees to vote all §hares of Stock owned by him for such nominees
proposed by the other Stockholders at each and every election of Directors.

C. Governance Generally. The Corporation’s Board of Directors shall
manage the business of the Corporation in accordance with Virginia law and the By-
Laws of the Corporation.

D. Stockholders. The Stockholders shall approve all actions required to be
approved by the Stockholders in accordance with the Articles of Incorporation and the

By-Laws of the Corporation. ; .
E.  Decisions Requiring Upanimi 'g. of Stockholders. The Stockholders must
unanimously approve all of'th'e-'tjolloying actions by the Corporation:
1. Incur any debt or xssue any note in an aggregate principal amount
exceeding FIVE THOUSAND DOLLARS ($5,000) in a single transaction.
2. Sell, lease, exchange, mortgage, or otherwise dispose of, or contract to
sell, lease, exchange, mortgage, or otherwise dispose of all, or substantially ail, of the

assets of the Corporation.

3. Dissolve the Corporation and liquidate the business.
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4. Undertake capital expenditures in a single transaction that exceed, in
the aggregate, FIVE THOUSAND DOLLARS (§ 5,000)."

S. Change the Corporation’s fiscal year or method of accounting.

6. Engage in any different business or change the nature of the
business that the Corporation conducts as of the date of this Stockholders’ Agreement.

7. Issue, or contract to issue, unissued Stock.

8. Repurchase, redeem or acquire, or contract to repurchase, redeem,
or acquire, directly or indirectly, any ou;stand.ing shares of Stock, recapitalize the
Corporation, or merge the Corporation into another entity.

E. Resignation of Office or Directorship of Corporation. If a Stockholder
sells or otherwise transfers all of his Stock pursuant to the provisions of this
. Stockholders’ Agreement, such selling or transferring Stockholder must, and hereby
agrees, to resign each office and directorship of the Corporation that he holds at the
time of such sale or transfer, and to relinquisl’1 any other corporate appointment (e.g.,
trustee of the Corporation’s pension or proﬁt: sharing plans.).

II. RESTRICTIONS ON TRANSEER OF STOCK

A. Intervivos Conveyance Other Sale,

1. Except as provided herein, no Stockholder may assign, transfer, .or
in any other manner, make any intervivos disposition of, directly or indirectly (hereafter
"Convey"),any Stock now owned or hereafter acquired by him, without first obtaining the
prior written consent of the other Stockholders. Eccept as otherwise provided herein, 20

Stockholder may pledge, mortgage, hypothecate, grant a security interest in or otherwise
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encumber, directly or indirectly, whether voluntarily or mvolWy (hereafter
“Encumber"), any Stock now owned or hereafter acquired by him, without first obtaining
the prior written consent of the other Stockholders.

2. In the event that a Stockholder obtains the prior written consent
required by Paragraﬁh ITIAl above, and thereafter Encumbers any Stock mow owned or
hereafter acquired by him, the Stock is Encumbered subject to the following condition: If
such Stockholder should default in paying or otherwise satisfying the note or other
obligation secured by the aforesaid Encumbrance, then all the Stockholders in proportion
to their respective ownership of the Stock, or if all Stockholders fail to act any
Stockholder, shall have the right and power, but shall not be obligated, to cure such
default (and to receive the Encumbered Stock as consideration therefor) in order to
acquire title to such Stock and thereby prevent the so-secured creditor or creditors from
taking title, either legal or equitable, to such shares of Stock.

B. Conveyance by Sale. No Stockholder may, during his lifetime, sell any or
all of his Stock without first complying with th; provisions of this Paragraph IIB.

1. If a Stockholder (hereafter “Recipient”) receives a bona fide offer
for the purchase of all (but not less than all) of the Stock then owned by him for
consideration payable in cash, promissory note, or both (the "Offer”), which he intends to
accept, the Recipient shall furnish written notice thereof in accordance with Paragraph
VIIA (the "Notice”) to each of the other Stockholders and to the Corporation of his
intent to acce. i Offer. Lo Notice shall include a rue, correci, aad co...xste copy

of the Offer and the name and address of the proposed purchaser. The Recipient's
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mailing of the Notice constitutes the Recipient’s representation and warranty to the other
Stockholders that the Offer is bona fide in all respects.

2. For a period of ten (10) days from the mailing date of .the Notice,
the Corporation shall decide whether to exercise the option to purchase all of the
Recipient’s Stock, and if such decision to exercise is made, the Corporation shall have
sixty (60) days from the mailing of the Notice to purchase all (but not less than all) of
the Recipient’s Stock upon the same terms and conditions as those in the Offer. If the
Corporation declines the option to purcimse all of the Recipient’s Stock or fails to decide
within ten (10) days, then the other Stockholders collectively shall have the option to
purchase, within sixty (60 days) from the mailing of the Notice, in proportion to their
respective ownership of Stock, all (but not less than all) of the Recipient’s Stock upon
the same terms and conditions as those in the Offer. The Corporation or the other
Stockholders, as the case may be, shall exercise this option by giving written notice
thereof to the Recipient.

3. If, after the sixty (60) day' period, the i!ecipicnt has not received the
Corporation’s or the other Stockholders’ written notice that the Corporation or
Stockholders, as the case may be, have exercised their option to purchase all of the .
Recipient’s Stoqk, then the Recipient may accept the offer and sell his Stock to the
prospective p!u'chaser upon the terms and conditions in the Offer; provided, however, (2)
that the prospective purchaser signs this Stockholders’ Agreement as a condition
precedent o <iosiiy, the sale; and (b) that the sale of the Stock to the pruspective

purchaser shall be closed within thirty (30) days after the last day of the other
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Stockholders’ time period in which to exercise their option to buy the Recipient's Stock.
In the event that the sale does not close within this thirty (30) day period, the Offer shall
be deemed abandoned. Every subsequent offer made by a prospective purchaser is

subfect to the provisions of this Paragraph IIB.
4, For the purposes of this Paragraph IIB, a "bona fide offer" means a

written offer to purchase Stock which identifies the name and address of a financially
responsible party or entity legally able to own Stock and which appears reasonably able
to comply with the terms of the offer. The offer must be legally enforceable against the
prospective purchaser. The prospective purchaser must agree in the offer to be bound
by the provisions of this Stockholders’ Agreement.
S. This Paragraph IIB shall not apply to the disposition of Stock upon
any Stockholder’s withdrawal, death, disability, or disqualification to practice.
ISPOSITIO E S ON WITHDRAWAL OF STOCKHOLD
A. Required Sale. In the event thz}t a Stockholdgr (the "Withdrawing
Stockholder™) terminates his employment with the Corporation, by retirement or
otherwise (but not due to death or disability), the Withdrawing Stockholder shall sell all
his Stock to the Corporauon, or if the Corporation declines to purchase, then to the
remaining Stockholders (as they mziy then agree among themselves, or if they cannot
agree, in proportion to their Stock ownership). The Corporation, unless it declines, in
whick case the remaining Stockholders, shall purchase the Withdrawing Stockholder’s

Stock.
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B.  Price. For the purpose of this Stockholders’ Agreement, “Book Value"
means the cash method book value of the Corporation. Book Value does not include
the Corporation’s accounts receivable or accounts payable. Any life insurance or
disability insurance proceeds in excess of the Life Insurance Proceeds (as defined below)
or the. 'Disability Insurance Proceeds (as defined below) will be included in Book Value.
The Corporation’s accountant shall calculate Book Value. In calculating Book Value,
the accountant shall determine the value of equipment by recomputing depreciation on a
straight line method over 10 years. The accountant’s determination of Book Value shall
conclusively bind all the Parties, their successors, heirs, personal representatives, and
assigns; said determination shall not be questioned by any person. The price for the
_Withdrawing Stockholder’s Stock shall .equal the Book Value of the Corporation as of
the immediately preceding fiscal year end, multiplied by a fraction, the numerator of
which shall be the mumber of shares of Stock held by the Withdrawing Stockholder, and
the denominator of which shall be the total ngmber of shares of Stock then outstanding.
In the case of Peyton only, until December 31,2000, "Book Value" shall not exceed twice
the amount of the Purchase Price (as defined in Section 1.1(b) of a Stock Purchase
Agreement dated January 1, 1997, by and between Lower and Peyton) actually paid by
Peyton to Lower.

C.  Tecrms of Payment. The purchase price shall be paid to the Withdrawing
Stockholder withir ninety (90) days after the effective date of his v-i*hdrawal as follows:
at the option of the Corporation or the purchasing Stockholders, ag the case may be, the

purchase price shall be paid in a lump sum or in an initial instaliment of Fifteen Percent
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(15%) of the purchase price, payable at the closing, and the balance shall be paid in
twenty four (24) equal monthly installments of principal together with simple interest on
the unpaid balance at a rate of eight and one-half percent (8.5%) per annum. If the
Corporation or the purchasing Stockholders, as the case may be, elect the deferred
payment option, a promissory note made by the Corporation or the purchasing
Stockholders, as the case may be, to the order of the Withdrawing Stockholder (the
"Promissory Note") shall evidence the unpaid portion of the purchase price; at closing the
Corporation or the purchasing Stockholders, as the case may be, shall deliver the
Promissory Note together with the initial installment of Fifteen Percent (15%) of the
purchase price; payments under the Promissory Note shall commence thirty (30) days
after the closing; the Promissory Note shall provide for the acceleration of the due date
of the entire unpaid balance at the option of the holder upon default in the payment of
any installment of principal or interest; and the Promissory Note shall provide for
prepayment in whole or in part without prcmi}un or penalty.
IV. DISPOSITION OF STOCK UPON DEATH OF STOCKHOLDER

No Stockholder by deed, will, trust or other testamentary device, or by intestacy,
may convey or trarsfer any or all of his Stock except in accordance with the followiné
provisions:

A. Required Sale. Upon the death of a Stockholder, the Corporation shall
purchase from the estate of the deceased Stockholder, and each Stockholder agrees on
behalf of his estate or his lega. representative that scil cstaic or legai representative of

the deceased Stockholder shall sell to the Corporation, all of the Stock held by such
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deceased Stockholder at the time of his death.
B. Price. The Price for the deceased Stockholder’s Stock shall be equal to the

greater of Book Value of the Corporation determined pursuant to Paragraph IIIB of this
Agreement, or the amount, if any, of life insurance proceeds received by the Corporation
due to the death of the deceased Stockholder (the "Life Insurance Proceeds"). The Life
Insurance Proceeds shall not exceed One Hundred Fifty Thousand Dollars ($150,000) for

any one Stockholder.
C. Method of Transfer and Terms of Payment. The Stockholders shall bind

their executors or legal representatives to make, execute and deliver any and all
dmm necessary to carry out this Agreement. The executor or legal representative
of the estate of the deceased Stockholder and the Corporation shall make, execute and
deliver any and all documents necessary to carry out this Agreement.

If the Price is determined by the Corporation’s Book Value, then the Corporation
shall pay the purchase price to the estate of th'e deceased Stockholder within ninety (90)
days after his date of death in accordance thh the terms cow in Paragraph IIC,
and if the Price is determined by the Life Insurance Proceeds, then the Corporation shall
pay the purchase price to the estate of the deceased Stockholder within thirty (30) days
of receipt of the Life Insurance Proceeds. If Book Value is greater than the Life
Insurance Proceeds, and if the Corporation elects not to pay the Price in a lump sum,
then the Life Insurance Proceeds shall be the mandatory minimum initial instaliment,

V. DISPOSITION OF STOCK UPON DISABILITY. OF: $TOCKHOLDER

A. Required Sale. If any Stockholder shall become Totally Disabled (as
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defined below), such disabled Stockholder shall sell to the éorpomtion and the
Corporation shall buy from the disabled Stockholder, all of the Stock held by the
disabled Stockholder in accordance with the terms of this Paragraph V. For the
purposes of this Agreement, "Totally Disabled” means that the Stockholder is unable to
fully perform his Eﬂlploymem Agreement with the Corporation and such disability
continues for a period of twelve (12) months. In the event that the disabled Stockholder
returns to the Corporation within the twelve (12) month period, but can fully perform
the required services for less than ninety (90) days, and then relapses to his disability,
then the twelve (12) month disability period is not tolled and it shall continue to run.

B. Price. The Price for the disabled Stockholder’s Stock shall be equal to the
greater of Book Value of the Corpomfion determined pursuant to Paragraph IIB of this
Agreement, or the amount, if any, ot: dxsabxhty insurance proceeds received by the
Corporation due to the disability of the disabled Stockholder (the "Disability Insurance
Proceeds”). The Disability . Insurance Proceeds shall not exceed One Hundred Fifty
Thousand Dollars ($150,000) for any one Stoékholder. '

C. Temms of Payment. Ifthe.Price is determined by the Corporation’s Book
Value, then the Corporation shall pay the purchase price to the disabled Stockholder in
accordance with the terms contained in Paragraph IIIC, and if the Price is determined by
the Disability Insurance Proceeds, then the Corporation shall pay the purchase price to
the disabled Stockholder within thirty (30) days of receipt of the Disability Insurance
Froceeds. If Book Value is gicater thox ¢ Disicdity insurance Proceeds, and i ike

Corporation elects not to pay the Price in a lump sum, then the Disability Insurance
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Proceeds shall be the mandatory minimum initial installment.

D. Total Purchase Price; Assets of Corporation. The amounts paid to the

disabled Stockholder pursuant to Paragraphs VB and VC shall be in lieu of all other
obligations to the disabled Stockholder in his capacity as a Stockholder; the transfer of
the Stock held by the disabled Stockholder to the remaining Stockholders shall represent
the termination of the disabled Stockholder’s interest in the Corporation and its assets.
VI. DISPOSITION OF STOCK UPON DISQUALIFICATION TO PRACTICE

A.  Required Sale. Notwimst;ndmg anything contained in this Agreement to
the contrary, in the event that any Stockholder becomes disqualified to practice the
business of the Corporation in the Commonwealth of Virginia due to suspension,
revocation or cancellation by the apprdpriate Governmental authority of said
Stockholder’s license or other privilege to practice, then and in that event, such
Stockholder shall sell to the Corporation, or if the Corporation declines to purchase,
then to the remaining Stockholders (as they may agre¢ among themselves, or if they
cannot agree, in proportion to their stock ownérship) and tixe Corporation, unless it -
declines, in which case the remaining Stockholders shall purchase, all of the Stock held
by such Stockholder. |

B.  Price. The price for the disqualified Stockholder’s Stock shall be seventy-
five percent (75%) of the amount determined pursuant to Paragraph IIIB of this
Agreement.

C.  Temms of Payment. The Corporation or the remaining Stockhc!ders, as the
case may be, shall pay the purchase price for the disqualified Stockholder’s Stock to the
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disqualified Stockholder in accordance with Paragraph IIC.
VIL. MISCELLANEOUS PROVISIONS

A.  Notices. Any notice required or permitted to be given under this
Stockholders’ Agreement shall be in writing and shall be deemed to have been duly
delivered if delivered personally or if sent by certified mail, return receipt requested,
first-class postage prepaid, addressed (i) to the Corporation, c/o Raymond F. Lower,
D.O.,F.A.A.O.S., President at 2 Pidgeon Hill Drive, Suite 510, Sterling, VA 20165; (ii)
to Lower at RR 1 P.O. Box 897, Waterford, VA 22197; (iii) to Peyton at 46464
Montgomery Place, Sterling, VA 20165; or at any other address designated by any party
in a notice given to the other parties pursuant tb the provisions of this Section. Any
notice which is required to be delivered within a stated time period shall be deemed
timely if mailed before midnight of the last day of such period. _

B. Stock Transfer Record. The Corporation shall maintain a Stock transfer
book which shall record the name and address of each Stockholder. No transfer of Stock
shall be effective or valid unless and until recorded in the Stock transfer book. The
Corporaﬁon shall not record any transfer of Stock in the Stock transfer book unless :(i)
the transfer strictly complies with all the provisions of this Stockholders’ Agreement; and
(ii) the transferee shall have agreed in writing to be bound by all of the provisions of this
Stockholders’ Agreement applicable to Stockholders and shall become a party hereto.

- T T-suance of Additional Sqock. The Corporation shall not issue any addition:l
Stock except (i) upon due authorization by its Board of Direc;ors; and (ii) in strict

compliance with the provisions of this Stockholders’ Agreement.
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D. Entry of Legend Upon Stock Certificates. The following legend shall be

entered immediately on all the Stock certificates now owned by Stockholders or

hereafter issued:

"The gift, sale, mortgage, pledge, hypothecation,
encumbering and voting of the shares of the Stock
represented by this certificate is restricted in accordance with
the terms and conditions of a Stockholders’ Agreement by
and between the Corporation and the named Stockholder
thereon, which Agreement is dated the 1st day of January,
1997, and a copy of which is on file at the principal office of
the Corporation. Said Stockholders’ Agreement restricts the
ability of the Stockholders to sell, give, or otherwise transfer
or dispose of this Stock certificate. The Stockholders’
Agreement also restricts the right of the Stockholders to vote .
their shares. This Stockholder’s Agreement is an agreement
within the meaning of Section 13.1-671.10f the Code of

Virginia. "
E. Specific Performance. The Parties agree that the Stock is unique, that a
- Stockholder’s failure to perform his obligations under this Stockholders’ Agreement will
result in irreparable damage, and that specific performance of the Stockholder’s
obligations may be enforced by a suit in equity.

F.  Benefit and Burden. This Agreement shall inure to the 5eneﬁt of, and
shall bind, the Parties and their respective heirs, personal representatives, successors and
assigns.

G.  After Acquired Stock - Subsequent Stockholders. The terms and
conditions of this Agreement shall specifically apply not only to the Stock owned by the
Stockl.xo!dcrs wir: (uis Stockholders® Agtecsmat is executes, .. 2len to any Stock
acquired by the Stockholders after the date of execution of this Stockholders’ Agreement.
The term and conditions of this Stockholders’ Agreement shall also apply to whomsoever

13
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shall receive Stock, including by way of illustrating and not limitation, bona fide

purchasers for value.

H.  Termination of Agreement. This Agreement shall terminate only upon the

unanimous written agreement of the Stockholders and the Corporation.

I Alteration, Amendment, or Termination. No change or modification of
this Agreement shall be valid unless the same is in writing and signed by all the parties
hereto. No waiver of any provision of tlgxs Agreement shall be valid unless in writing and
signed by the person against whom it is sought to be enforced. The failure of any party
at any time to insist upon strict performance of any condition, promise, agreement or
understanding set forth herein shall not be construed as a waiver or relinquishment of
right to insist upon strict performance of the same condition, promise, agreement or
understanding at a future time. The invalidity or unenforceability of any particular
provision of this Agreement shall not affect the other provisions hereof, and this
Agreement shall be construed in all respects a:s if such invalid or unenforceable
provisions were omitted. |

J.  Integration. This Agreement sets forth (and is intended to be an
integration of) all of the promises, agreements, conditions, understandings, warranties
and representations among the Parties hereto with respect to the Stock, and there are no
promises, agreements, conditions, understandings, warranties or representations, oral or
written, express or implied, among them with respect to the Stock other than as set forth

herein.
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K. Conflicts of Law. This Agreement shall be subject to and governed by the
laws of the Commonwealth of Virginia, regardless of the.‘ fact that one or more of the
parties now is or may become a resident of a different state.

L. Right to Offset. Notwithstanding any financial entitlement a Stockholder
(or estate of a Stockholder) may have hereunder, the Corporation and the other
Stockholders (the "Claimants") shall have the unconditional right to make claim against
such financial entitlement for any amounts owed by the Stockholder to the Claimants
and the Stockholder’s financial entitlement hereunder shall be reduced accordingly and
the reduction shall be paid directly to the Claimants.

M. Retention of Corporate Name, Telephone Number and Corporate Offices. It
is agreed and understood by the partiés to this Agreement that Lower formed the
Corporation and, therefore, no other Stockholder shall be entitled to the use of the
Corporation’s- name, telephone number or Corporation offices should such .other

Stockholder terminate his relationship with the Corporation.

(REMAINDER OF THIS PAGE LEFT INTENTIONALLY BLANK]
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IN WITNESS WHEREOF, the Corporation has caused this Agreement to be signed
by its duly authorized officers and its corporate seal to be affixed hereto, and each

Stockholder has signed this Agreement, as of the day and year first above

WITNESS:
v sed— -

Witness

g&MQ/ Kd% Ll

Randall S. Peyton, MvB

ATTEST: COUNTRYSIDE
: ORTHOPAEDICS, P.C.

By: KM S %\ ’ By:

Randall S. Peyton, M\D)
("/Z,'l /4,7

» Lower, M.D.

Secretary

CORPORATE SEAL

. :\031803.1\Stock age
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10/87/

HAND DELIVERY
October 3, 1997

Raymond F. Lower, D.O.
Countryside Orthopaedics, P.C.
2 Pidgeon Hill Drive

Suite 510

Sterling VA 20165

Dear Ray,

In accordance with paragraph 11 of the Employment
Agreement (the “Agreement"), dated Januaryil, 1997, I notify
you of my intent to terminate said agreement, effective
December 31, 1997.

Sincerely,

LU s %4,.-

Randall $. Peyton, M.D.
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18/06/1- ...
L]

Requests

1 - Ray pays all his/corp lawyer and accountants fees related to all discussions and any revisions
to proceed.

2 - Pay back or credii to me Mr Lipresti's bills pertaining to the original contract.

3 - Payback or credit to me Mr. Zagami's bills pertaining to the original contract.

4 - Payback or credit to me Mr. Liprest's bills pertaining to the Purcellville Medical Building.

5 - Payback or credit to me Mr. Zagami's b;lls pertaining to the Purcellville Medical Building.

6 - Payback or credit to me $1,500.00 for Ray's *Virginia Physicians Stock” as placed ofi the
books for the buy-in. .

7 - Payback or credit to me what was charged to my account regarding the rent payment to the
Purceliville Medical Building.

8 - Payback or credit to me the value charged for Ray's home computer.

9 - Payback or credit to me the value charged for the broken fax machine.

10 - Payback or credit to me the value charged for the vehicles. '

11 - Payback or credit to me the rent charged for Purcellville frm-n Jan 1997 il now.

12 - Buy-in will be structured completely in pre-tax dollars without salary deferential.

13 -Ray wi.ll obtain a personal credit card for personal expenses.

14 - Ray will run his home long distance bills through his personal account or more preferably pay
on his own 50 as not to put the corp. at increased risk for audit. If audited for these kinds of
items the expense/penalty will be solely Ray Lowers.

15 - Ray will run his honie water bills through his personal account or as stated above.

16 - Signature cards filled out so that Ray c.d I havc equal rights to the b.ak aocc;unt.

17 - Collection and expense reports will be done et least quarterly and a close approximation of
compensation will be allocated if chosen, at least quarterly.

18 - An equal amount or equal percentage of collections will be left by all partners in the account
when compensation is allocated. .
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19/86:

19 - Books, CME is credited to each individuel, unless previously agrreed upon.
20 - Accelerate the vesting on the Pension Plan, “ '

21 - My car lease and title will be transferred into corp. and my name not Lower.
22 - Plan devised to settle disputes on responsibilities of bills.

23 - Dismiss Mr. Zagami from all present and future corporate duties, We will obtain an
accountant together for the corporation.
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TWENTIETH JUDICIAL CIRCUIT
OF VIRGINIA

RAYNER V. SNEAD, Jucor Reniaco
CARLETON PENN, Juosc Renneo

WILLIAM SHORE ROBERTSON, Juooc
40 CULPEPER STREET
WARRENTON, VIRGINIA 22186

Posrt Orrice Box 830

THOMAS D. HORNE, Juoot LOUDOUN. FAUOUIER AND Leessura, VIRGINIA 20178

Post Orrice Box 727 RAPPAHANNOCK COUNTIES
LeeSOURG, VIRGINIA 20178

JAMES H. CHAMBLIN, Juoce
Posrt Orrice Box 123
LegssunraG, VIRGINIA 20178

JEAN HARRISON CLEMENTS, Juoct
Posr Orrice Box 727
LeesBURG, VIRGINIA 20178

June 29, 1999

John W. Toothman, Esquire
David H. White, Esquire
TOOTHMAN & WHITE
400 North Columbus Street
Suite 250

Alexandria, Virginia 22314

Vemon W. Johnson, III, Esquire
JACKSON & CAMPBELL
1120 Twentieth Street, N.W.
South Tower

Washington, DC 20036

Re:  Randall S, Peyvion
- ide Ortl fics. P.C. and
Raymond Lower, D.O,

Chancery No. 18157
Circuit Court of Loudoun County

Gentlemen:

In August 1995 the Complainant, Randall S. Peyton, (“Peyton’) became
employed by the Defendant, Countryside Orthopaedics, P.C., (“Countryside™) to provide
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services as an orthopaedic surgeon. The principal of Countryside was the Defendant,
Raymond Lower, D.O., (“Lower”), an osteopath, who was then Countryside’s sole
officer, director and shareholder. In 1996 Peyton and Lower began negotiations for
Peyton becoming an officer, director and shareholder of Countryside. After nine months
of negotiations where each doctor had his own counsel and accountant, agreements were
signed on June 27, 1997, to be effective as of January 1, 1997, whereby Peyton became
an equal shareholder with Lower in Countryside, as well as an officer and director of the
corporation.

The agreements executed in June 1997 provided, among other things, that either
doctor could terminate his employment and leave Countryside without reason or cause
upon ninety (90) days written notice. The employment agreements contained no
restrictive covenants as to competition upon either doctor upon leaving the corporation.

On October 3, 1997, Peyton gave written notice of his termination of employment
effective December 31, 1997. He left Countryside as of December 31, 1997.

On January 9, 1998, Peyton brought suit against Countryside and Lower seeking
the following:

1. Specific performance of his Employment Agreement as to the records and
charts of patients he treated while at Countryside;

2. An accounting of the payments to which he is entitled from Countryside
under his Employment Agreement;

3. Damages for breach of his Employment Agreement by Countryside for not
paying Peyton what he is entitled to thereunder; and

4, Breach of Fiduciary Duty involving alleged depletion of Peyton’s
accounts receivable and an increase in expenses charged to him by
Countryside.

Countryside and Lower filed an Amended Cross-Bill seeking the following:

1. A declaratory judgment as to the rights of Countryside and Peyton under
the Stockholder Agreement;

2. Damages for breach of fiduciary duty by Peyton;

3. Rescission of the agreements signed in June 1997 because of alleged
breaches of contract by Peyton; and

4, Damages for alleged fraud by Peyton in inducing Lower to enter into the
agreement in 1997.

This case came on for trial without a jury on November 23, 24, 25 and 30,
December 1 and 2, 1998 and January 6 and 26, March 22 and May 3 and 4, 1999.

At the conclusion of argument on May 4, 1999, I ruled that no personal liability

on Lower had been shown. Therefore, judgment is awarded Lower on Peyton’s claims
against him individually. I also ruled that the evidence does not support an award of
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punitive damages against Peyton. All other issues were taken under advisement, and they
are addressed below.

r . . . v a

November 5, 1998 and January 6,1999

The orders submitted by Peyton with his Praecipe filed June 21, 1999, concerning
rulings which I made on various motions on November 5, 1998, and January 6, 1999, will
not be entered because I feel that the objections to each order as set forth in the
Defendant’s Praecipe filed June 25, 1999, are well-taken. The orders need to be revised

to meet the Defendant’s objections.

Desi | Porti the D e ‘DL R I Low
and Pamela A, Freed

The objections of the Defendants to the designated portions of the depositions of
Dr. Lower and Pamela A. Freed offered in evidence by the Complainant on May 3, 1999,
are overruled. The objections of the Complainant to the counter-designations of portions
of the same two depositions by the Defendants are overruled. Therefore, all the portions
of each deposition designated by the Complainant and the Defendants are admitted into

evidence.
S c ing D Provided by C |

The opposition of the Defendants to the Complainant’s Itemization of Damages
and Relief Sought is considered merely as argument. The objection of the Complainant
to the Statement Regarding Defendants’ Damages is also considered merely as argument.
Therefore, I have considered the Complainant’s Itemization of Damages and Relief
Sought and the Statement Regarding Defendants’ Damages.

Discovery Issue

Throughout the trial Peyton raised various and strenuous objections because of
the alleged failure of the Defendant to provide discovery concemning the amounts
collected by Countryside on behalf of Peyton before and after he left it on December 31,

1999.

Regardless of the nature of the documents produced by Countryside during the
trial, the issue is the extent of the documents provided by Countryside prior to the
commencement of the trial. Peyton was represented by George W. Campbell, Jr. from
the filing of his suit to shortly before trial commenced. He was represented at trial by
John W. Toothman and David H. White.

Peyton’s trial counsel acknowledged that documents were produced to Mr.
Campbell before trial. The Defendants consistently asserted that all the documents
requested by Peyton were produced to Mr. Campbell. At trial Peyton’s counsel
00101



repeatedly asserted that they could not determine from the documents produced the
entitlement of Peyton.

No evidence was offered by any party to show when documents were or were not
produced. Mr. Campbell was never called as a witness to testify about the documents
produced and his efforts to utilize them. While counsel for Peyton merely made
conclusory allegations of a failure to produce, counsel for the Defendants merely
responded in a similar conclusory fashion that the documents were produced as
requested.

Counsel for Peyton did not refute the representation by counsel for the Defendants
that they produced boxes of documents for inspection by Mr. Campbell and that he made
copies of some, but not all of the documents. It was not the duty of counsel for the
Defendants to tell Mr. Campbell or trial counsel for Peyton what documents are
important or how to use them to calculate entitlements.

I am unable to determine from the evidence presented or counsel’s representations
that the Defendants failed to comply with the discovery requested by Peyton prior to trial.
For similar reasons I am unable to make the same determination as to the discovery
ordered to be produced at the commencement of and during the trial. I find that the
documents provided by the Defendants during the trial as ordered by the Court are merely
updated versions of the documents already produced.

For these reasons, there will be no sanction imposed on the Defendants for any
alleged failure to comply with a discovery request or court order.

S  Decisi Sul ive | fthe C
For reasons stated below, I find as follows:

L As to Peyton’s claims:

A.  The temporary injunction decree as to patient records and
charts entered by Judge Carleton Penn on January 15, 1998,
as modified by the decree I entered on August 7, 1998, will
be made permanent.

B. No accounting will be ordered except that Countryside is
ordered to comply with the Employment Agreement and to
pay Peyton his severance pay every ninety (90) days as
more particularly set forth below.

C. Peyton is granted a judgment against Countryside in the
amount of $333,282.85 for unpaid severance pay as more
particularly described below. He is not entitled to any
additional pay for 1997 because I find that he was paid
more in 1997 than he was entitled.
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D. The claim for breach of fiduciary duty is considered only in
determining the amount owed to Peyton. There is no
separate damage award for breach of fiduciary duty.

IL As to the Defendants’ claims:

A. Countryside is found to have validly and effectively
exercised its right to repurchase Peyton’s stock in
Countryside under the Stockholder Agreement.

B. Peyton did not breach any fiduciary duty to Countryside or
Lower.

C. Peyton did not materially breach the aforesaid agreements;
therefore, the Defendants’ claim for rescission is denied.

D. Peyton did not commit fraud upon the Defendants and he
did not fraudulently induce Lower to enter into the
agreements in June 1997.

PEYTON’S CLLAIMS
Iniuncti Patient Records and C}

At the commencement of the trial the Defendants agreed that the temporary
injunction decree entered by Judge Carleton Penn on January 15, 1998, could be made
permanent. In August 1998 I ruled that Countryside is entitled to be paid by Peyton at
the rate of 10¢ per page for copies of patient records and $5.00 as a handling fee per
chart. The decree I entered August 7, 1998, also provides that Peyton shall pay such
costs at the rate of $750.00, or the remaining balance, per month, payable on the first day
of each month and starting August 1, 1998, until paid in full.

The temporary injunction per the decree entered January 15, 1998, together with
the decree concerning costs entered August 7, 1998, shall be made permanent.

Peyton’s Entitlement Under the June 1997 Employment Agreement

Peyton’s entitlement claims involve (1) his entitlement while still with
Countryside in 1997 and (2) his severance pay after he left on December 31, 1997. His
entitlement is governed by paragraph 3 of the June 1997 Employment Agreement which

provides:

“3.  Compensation. As his entire compensation for all services
rendered to the Corporation during the term of this Agreement, in
whatever capacity rendered, the Physician shall receive:

(a)  Base Entitlement. An Entitlement (salary,

retirement plan contributions and Additional
Benefits, as defined below) which will be the excess
of his “Collections” (as defined below) over (i) his
proportionate share (initially 50 percent) of the
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(b)

(©)

(d)

(e)

Corporation’s “Fixed Expenses”, plus (ii) 100
percent of his “Individual Expenses”, plus (iii) 100
percent of his “Variable Expenses”. *“Fixed
Expenses”, “Individual Expenses” and *“Variable
Expenses” shall be defined by mutual agreement of
the Corporation and the Physician and applied
consistently from year to year. The physician shall
receive a draw against the salary portion of his
Entitlement which shall be payable in equal
payments every month; provided, however, that no
such salary shall be payable in respect of any month
or portion thereof subsequent to the termination of
this Agreement. On an annual basis the draw will
be reconciled with the Physician’s actual
Entitlement for the preceding twelve months. In the
event that Physician receives an Entitlement in any
fiscal year which is later determined by the
Corporation’s accountant to be more than the
amount to which the Physician was actually entitled
(the “Excess Amount”), the Physician’s Entitlement
in the first subsequent fiscal year shall be reduced
by the Excess Amount.

Definitions. The term “Collections” shall be
defined in the same manner as the Corporation
normally defines the term, namely cash receipts, net
of refunds, actually received by the Corporation for
the Physician’s services.

Bonus. A bonus, payable prior to the close of the
Corporation’s taxable year in question, which shall
be determined in the sole discretion of the Board of
Directors of the Corporation. The purpose of the
bonus will be to make the total compensation paid
annually to the Physician equal to the reasonable
value of his services to the Corporation.

Annual Benefits. The right to receive or participate
in any additional “fringe” benefits, including, but
not limited to, insurance programs and pension or
profit sharing plans, which may from time to time
be made available to physicians employed by the
Corporation. Any additional Benefits shall be
calculated as part of Physician’s Base Entitlement.
Severance Pay. In the event that the Physician dies
or otherwise ceases his employment under this
Agreement for any reason (including, without
limitation, disability, retirement, or voluntary or
involuntary termination) the Corporation shall pay
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the physician (or his estate) severance pay
(“Severance Pay”) as follows:

1)

)

€)

(4)

Amount. Severance Pay shall be an amount
equal to eighty percent (80%) of his
“Collections” Jess the Physician’s Individual
Expenses remaining unpaid at the time the
cessation of employment occurred reduced
by any Excess Amount remaining unpaid.
Payment. The Severance Pay determined in
accordance with Paragraph 3(e)(1) shall be
paid no later than ninety (90) days after the
cessation of employment occurred, and then
every ninety (90) days thereafter.
Interest and Qffset. No interest shall accrue
on any amount due pursuant to this
subparagraph. The Corporation may offset
payments due hereunder by amounts owed
by the Physician to the Corporation.
Physician’s Compliance. The Physician’s
(or Physician’s estate’s) full, timely, and
continuing compliance in all material
respects with every material term with this
Agreement and of every other written
agreement between the physician and the
Corporation in force after the effective date
of termination is a condition precedent to the
Corporation’s obligation to pay Physician
Severance Pay in accordance with this

paragraph.”

Each area of entitlement is discussed separately below.

Peyton’s 1997 Base Entitlement

Countryside’s accountant, Dan Zagami, CPA, determined that Peyton had
received monies from Countryside in 1997 in excess of the amount to which he is
actually entitled. He determined the Excess Amount to be $17,137.00, as shown in
Defendants’ Exhibit 94. There appears to be a mathematical error in arriving at this
amount, but this error favors Peyton. Despite a demand to repay the Excess Amount,
Peyton has not done so.

Peyton presented a considerable amount of evidence, including expert testimony,
in an effort to show that Countryside had not properly allocated income and expenses to
Peyton for 1997. I find that with the exception of the charge for tail coverage Peyton has
not shown that Zagami is wrong in his calculations.
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Before getting into the specific areas of controversy as to income and expenses, I
must address the issues raised by Peyton concerning Generally Accepted Accounting
Principles (GAAP) and the Internal Revenue Code (IRC). Peyton asserts that GAAP and
IRC must be read into the Employment Agreement. I disagree. The cases cited by

Peyton, Virginia State AFL-CIO v, Commonwealth, 209 Va. 776 (1969), and Safeway
Steel Scaffolds of Virginia v. Coulter, 198 Va. 469 (1956), do not support Peyton’s

contention. Peyton’s entitlements are determined by the Employment Agreement.

Zagami made his calculations based upon the Agreement, and based his allocations of
expenses as mutually agreed upon by Lower and Peyton as required by the Agreement. It
is true that Zagami changed the format of his quarterly financial reports for the
Corporation from the first and second quarters (calling them statements of revenue and
expenses) to the third and fourth quarters (calling them statements of revenue and
operating costs), but he made the change because of the execution of the Employment
Agreement on June 27, 1997. His third and fourth quarter statements follow the
Employment Agreement. Countryside did not change its method of accounting after June
1997. Countryside’s accounting always remained on a cash basis.

As to income collected for the benefit of Peyton in 1997, Peyton attempted to
show that Countryside allocated to Lower payments received for services rendered to
certain patients seen by Peyton. See Complainant’s Exhibits 8a through 81. However,
Countryside offered evidence to show that these discrepancies were rectified resulting in
a credit of $62.65 to Peyton. See Defendants’ Exhibit 120 (which follows the testxmony
of Judy Cox).

The 1997 collections for Peyton are as shown on Zagami’s fourth quarter report.
See Defendants’ Exhibit 94. This amount totaled $764, 261.00.

Peyton also offered evidence to show the misallocation of expenses to Peyton.
See, e.g. Complainant’s Exhibits 16a through 16u. The allegations of misallocation are
resolved as follows.

Allesed Misallocati Findi

Extraordinary ordering of No evidence by which

supplies at the end of 1997. to quantify the excess
over the ordinary, if any.

Corporate debts paid at the No evidence by which to

end of 1997. determine whether any
payments were over and
above the ordinary
course of business; it is a
common practice for
corporations to pay debts at
the end of the tax year to
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Payments allegedly made
directly to Lower.

Dupuy buy-back of supplies
in early 1998.

Alleged Misallocati
Prepayment of the rent for

January 1998 in December
1997.

Buy-out of lease at

Countryside.

Lansdowne leasehold
“build-out™ expenses.

Purcellville office lease and
other expenses (only Lower
used this office).

Advertising Expenses paid
at end of 1997.

Moving expenses from
Countryside to Lansdowne.

Jackson & Campbell

reduce its income tax
liability.

No evidence to show they
were not proper.

Suspicious at the most; not
shown to be not in ordinary
course of business.

Findi

Not out of the ordinary
course of business; same
done in December 1996
for January 1997 rent.

Peyton agreed to it; not
shown to be unecessary;
Peyton did not show that
Countryside premises
could have been sublet.

Peyton agreed to it;
practice needed the
larger space available
at Lansdowne.

Peyton agreed to it and
knew about it before he
became a stockholder;
Peyton saw patients
Lower initially saw at
Purcellville and then
referred to Peyton.

Not shown to be beyond
ordinary course of
business.

Peyton agreed to them;
a business necessity;
no evidence of
excessiveness.

Not shown to have been
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legal bills paid by improperly allocated

Countryside. between Countryside

‘ and Lower.
Medical expenses; Not shown to have been
telephone expenses improperly allocated.

On December 24, 1997, Countryside purchased tail coverage for $15,974.00 and
allocated the expense completely to Peyton. At or about the same time Peyton procured
prior acts coverage. His purchase of prior acts coverage was not in violation of any
agreement. This coverage never took effect because of the tail coverage purchased by
Countryside.

The only reference to tail coverage in the June 1997 Employment Agreement is
found in paragraph 12 which states:

“It is further agreed in the event of termination of this Employment
Agreement that the Physician will pay the Corporation the
proportionate share of malpractice (including “tail” coverage),
health, and disability insurance premiums for the part of the year
not employed if the Corporation is unable to recover from the
insurance carrier a pro rated refund.”

This provision only covers the situation where Peyton might have left before the
end of a year. But here he left at the end of the year. This provision does not give
Countryside the authority to purchase tail coverage for its protection and allocate the
expense to Peyton.

Therefore, the sum of $15, 974.00 was improperly allocated to Peyton in 1997.
The Excess Amount is, therefore, adjusted as follows:

Excess Amount as $17,137.00
Determined by
Zagami.

Less:

Improper Allocation $15,974.00
for tail coverage.

Credit for discrepancy $62.65
correction discussed
above.

Excess Amount $ 1,100.35 00108
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The Excess Amount in 1997 for purposes of Peyton’s entitlement
calculations is $1,100.35.

Peyton’s Severance Pay

The Defendants argue that Peyton is not entitled to Severance Pay because Peyton
breached the agreements provided in paragraph 3(e)(4) of the Employment Agreement. I
do not agree.

First, the compliance provision by its own terms applies only to the Employment
Agreement because it is the only “agreement between the Physician (Peyton) and the
Corporation (Countryside).” The Stockholders Agreement is among Lower, Peyton and
Countryside, and the Stock Purchase Agreement is between Lower and Peyton.
Therefore, Peyton’s compliance with the Stockholders Agreement and the Stock
Purchase Agreement is not a condition precedent to Countryside’s obligation to pay
Severance Pay to Peyton. The parties are bound by the words they used, and not by some
nebulous concept of a “package” as argued by the Defendants.

Next, in order for Countryside to be obligated to pay Severance Pay to Peyton, he
must be in “compliance in all material respects with every material term” of the
Employment Agreement. I do not feel that the use of the word “material” twice makes
compliance anything more than compliance with a material term of the Employment
Agreement. I think that it’s the same as the standard for a material breach under general
breach of contract principles, i.e., a breach so important and central to the contract that
the breach of the obligation defeats the purpose of the contract.

The purpose of the Employment Agreement is for the provision of medical
services by Peyton on behalf of Countryside and how he would be paid for such services.

As to all the breaches by Peyton as alleged by Countryside, I find either a failure
of proof or not a material breach, as listed below.

Alleged Breach Finding

Refusal of Peyton to Not material because

pay Excess Amount. (1) Lower has not repaid
his Excess Amount either

and (2) thereis a

mechanism for Countryside’s
recovering the Excess
Amount by reducing
Peyton’s Severance Pay by
the Excess Amount under
paragraph 3(e)(1) of the
Employment Agreement.
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Alleged Breach

Failure of Peyton to
pay his share of the
1997 Corporate Income
taxes paid by
Countryside.

Peyton sought employment
with Commonwealth
Orthopaedic & Rehabilitation,
and gave it confidential
Information.

Peyton violated the “joint-

letter” provision of paragraph

12 of the Employment Agreement
by telling patients that he was
leaving, providing to his patients
a not agreed upon release, and
causing a delay in getting the
letter out.

Failure of Peyton to return certain
property to Countryside when he
left.

Peyton’s actions re:
tail coverage.

Peyton copied charts before he
left (charts are the property
of Countryside).

Findi

There is no provision in the
Employment Agreement
requiring Peyton to pay
this; income taxes are a
corporate, not a personal
expense or obligation;
Countryside could easily
have avoided income taxes
by paying out the excess
taxable income to the
doctor stockholders, but

it decided not to do so.

See discussion below
where this found not to
constitute a breach of
fiduciary duty by Peyton.

Peyton had an overriding
ethical duty to his patients;
Lower did not cooperate
completely himself in
getting out the letter.

Not a material term of the
Employment Agreement;
even if it is, Defendants
did not show value of
properties taken and the
effect of their taking.

See discussion above
re: tail coverage.

Copying not prohibited
by Employment Agreement;

no proof that he did copy a
chart.
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Alleged Breach Finding

Peyton tried to collect a No proof of this.
Countryside account
receivable after he left.

. Peyton refused to fill out a Peyton may have refused
form so as to allow because he had already filled
Countryside to collect out what he considered the
from D.C. Medicaid. necessary forms, but

Countryside offered no proof
that it failed to collect

because of Peyton’s actions.

Peyton challenged the right to Not part of the Employment
stock repurchase by Countryside Agreement.

under Stockholders Agreement.

Peyton did not pay timely for Not part of the Employment
the stock he acquired from Agreement.

Lower.

Hence, Peyton is entitled to Severance Pay. The Defendants have raised several
issues regarding the amount of Severance Pay.

I have decided the amount of Severance Pay based upon the evidence, and not
upon opening statements of counsel or Lower’s guess or estimate.

I feel that paragraph 3(e)(1) is clear in that Peyton is entitled to 80% of the cash
receipts, net of refunds, “actually received” by Countryside for his services, less any
unpaid individual expenses remaining unpaid at the time of cessation of employment
reduced by any Excess Amount. '

Countryside has paid no Severance Pay to Peyton since he left on December 31,
1997.

Countryside actually received for the services of Peyton before he left it, the
following:

1. $157,979.00 collected by IMM for Countryside from January 1998
through June 1998. See the “Gross Calculation” for Peyton on the
last page of Complaint’s Exhibit 31I.

2. $260,000.00 collected by Countryside (after it took over bill
collections from IMM as of July 1, 1998) from July 1998 through
January 4, 1999. This amount is based upon the testimony of
Janice Downs that the amount collected by Countryside on
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Janice Downs that the amount collected by Countryside on
Peyton’s accounts receivable could be determined by adding the
“positive numbers” on the accounts receivable printout run on
January 4, 1999 (Complainant Exhibit 3g). Erik Kloster, CPA, did
the addition and found the total to be $260,000.00.

_ Peyton is also entitled to 80% of any amount actually received for his
services by Countryside after January 4, 1999. Also, his Severance Pay needs to
be reduced by the Excess Amount of $1,100.35, as determined above. There are
no individual expenses remaining unpaid.

Therefore, Peyton is entitled to Severance Pay calculated as follows:

80% of $157, 979.00
collected by IMM,
January through June 1998. $126, 383.20

80% of $260,000.00

collected by Countryside,

July 1998 through

January 4, 1999. $208, 000.00
LESS

Excess Amount. $ 1,100.35

Severance Pay due through
January 4, 1999. $333, 282.85

Peyton is granted a judgment against Countryside in the amount of $333,282.85.

Peyton is also entitled to be paid 80% of all his accounts receivable collected by
Countryside since January 4, 1999. Countryside is ordered to calculate this amount and
pay it to Peyton forthwith. Countryside is also ordered to comply timely with paragraph
3(e)(2) of the Employment Agreement, i.e., pay Peyton the Severance Pay to which he is
entitled every ninety (90) days.

Peyton is not granted any relief as to the $30,000.00 contributed in 1997 on his
behalf to the pension and profit sharing plans of Countryside. He was aware of the plans
before he became a stockholder. He was aware of the contribution while he was a
stockholder. Peyton, of course, has whatever interests in the plans he has by virtue of the
terms of the plans based on his employment by Countryside.
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CLAIMS OF COUNTRYSIDE AND LOWER
Declaratory Judgment

The Defendants seek a declaratory judgment that Peyton has no claim as a
shareholder of Countryside because he did not pay for the stock as required by the Stock
Purchase Agreement and the Stockholder Agreement. It is clear that Peyton did not make
the required monthly payments for the stock purchase. He made only one payment in
August 1997, and it only paid his obligation through July 1997. He made no other

payments.

Lower allowed Peyton to make the payment, he did, and did not press Peyton for
any further payments. It really never became an issue until Peyton gave his notice.
Countryside gave Peyton cash and a note for the repurchase of the stock as required by
the Stockholders Agreement because Peyton terminated his employment. Peyton
accepted the cash and the note. Countryside has been paying on the note, and Peyton has
accepted the payments.

I find that Countryside validly and effectively exercised its right to repurchase
Peyton’s stock as provided by the Stockholders Agreement.

Alleged Breach of Fiduciary Duty by P

The Defendants assert that Peyton breached his fiduciary duty to Countryside and
Lower when he sought employment with Commonwealth Orthopaedic & Rehabilitation
and shared financial information about Countryside with Commonwealth.

Lower knew that Peyton was going to talk to Commonwealth about possible
merger of the two groups. In doing so Lower knew that Peyton would be sharing
Countryside financial information with Commonwealth. Lower was doing the same
thing with Loudoun Healthcare. There is no agreement that prohibits Peyton from talking
to another potential employer. There is no evidence that the disclosure of such
information caused any damage to Countryside or Lower. Lower never told Peyton not
to disclose such financial information.

I find no breach of fiduciary duty by Peyton.

Defendants’ Claim for Rescission of the June 1997 A

This claim is based on the assertion that Peyton materially breached the
agreements signed June 27, 1997. For reasons stated above, Peyton did not materially
breach any of the agreements. Hence, the Defendants’ rescission claim is denied.
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Alleged Fraud by Peyton

The Defendants argue that Peyton had an ‘inflated view” of his value to
Countryside, and that he only wanted to become a stockholder, then leave and take his
patients with him without being subject to the restrictive covenant in his 1995
Employment Agreement.

Peyton and Lower negotiated for nine months before the agreements were signed
in June 1997. Lower was reluctant to sign the agreements, but he ultimately did so. Both
Lower and Peyton each had the advice of an attomey and an accountant during
negotiations.

During the negotiations Peyton told Lower that it would be a long term
relationship, that they would look out for each others families and that they would be a
good team. The existence of a restrictive covenant was a concem to Peyton. There was
one in Peyton’s 1995 Employment Agreement. During negotiations for the buy-in
Peyton suggested that there be no restrictive covenant, and Lower agreed. No draft of the
new Employment Agreement ever contained a restrictive covenant.

Under the June 1997 Employment Agreement, Peyton obtained more benefits
than he had under the 1995 Employment Agreement, e.g., severance pay, and greater
allowances for automobile, cellphone, vacation, insurance, continuing medical education
and professional dues. After the agreements were signed Peyton became more familiar
with the financial activities of Countryside as managed by Lower who has always been
the president and took care of the day to day activities of the Corporation. As discussed
in more detail below, Peyton began to have misgiving about the agreement as he leamed
more about Lower’s corporate activities.

After the agreements were signed, Peyton did certain things that were inconsistent
with a long term relationship. For example, Peyton did the following:

1. He made only one payment to Lower for the stock, and he never
was current in his payments.

2. He never told Lower he planned to leave until he gave notice on
October 3, 1997,

3. He obtained an employer identification number for his own
professional corporation in September 1997.

4, He consulted counsel about leaving the practice in the fall of 1997,

and he charged the counsel fees on the Countryside American
Express card. The fees were ultimately taken out of Peyton’s
compensation by Countryside.

Despite what Peyton might have done that was inconsistent with a long term
relationship, he did not slack off in his medical duties for the Corporation. He continued
to provide the same level of service to the patients he saw right up to the day he left.
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Fraud cannot be founded on hindsight. It is not probative of fraud just because Peyton
left Countryside within six months of signing the buy-in agreements. The Defendants
have the burden to show by clear and convincing evidence that Peyton had no intent to
establish a long term relationship with Lower when he signed the agreements in June
1997. To put it in terms of the elements of fraud, the Defendants need to prove by clear
and convincing evidence that at the time Peyton executed the agreements,

(1) He made a false statement of

(2) A material fact (that he was going to have a long term
relationship with Lower),

(3) Intentionally and knowingly,

(4) With the intent to mislead Lower, and that

(5) Lower relied on what Peyton said, and

(6) Damage resulted.

Because of the things discovered by Peyton and the concerns he had after the
agreements were signed, I do not have a firm conviction that Peyton had the intent not to
have a long term relationship with Lower when he executed the agreements on June 27,
1997. I feel that it is just as likely that Peyton left Countryside because of what occurred
after the agreements were signed as that he left as the result of an intent not to estabhsh a
long term relationship with Lower when he signed the agreements.

The primary thrust of the Defendants’ fraud argument appears to be that Peyton
defrauded Lower to eliminate the restrictive covenant and Peyton never intended to stay
long term. However, the Employment Agreement signed in June 1997 contains no
restrictive covenant and no length of employment provision. Lower’s Employment
Agreement, signed at the same time, is similar to Peyton’s Employment Agreement. It is
very difficult for me to find that a restrictive covenant and a length of employment
provision were material to the Defendants when they were not placed in the Employment
Agreement. Peyton and Lower are both intelligent professionals. Neither is a novice
when it comes to the financial aspects of a medical practice. Both were represented by
counsel and each had an accountant during negotiations. If Lower had a concem about
the need for a restrictive covenant or a length of employment provision, then he could
have insisted that they be in the Employment Agreements. He did not. He should have
realized that with an at will employment agreement Peyton could leave at any time
without a reason on ninety (90) days notice.

After Peyton became a stockholder, certain events occurred that caused him to
question what he had done. These events included the following:

1. His concem when he learned that the stock purchase was being
treated as a post-tax agreement as opposed to the pre-tax
agreement which he thought it was; and Lower’s telling him to sue
his lawyer and accountant when Peyton brought it to Lower’s
attention.
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2. The failure of Zagami to explain financial matters to Peyton’s

satisfaction.

3. Lower’s using the corporation as a means to initially pay personal
expenses.

4, Peyton did not get the same agreement as Lower with respect to a

potential purchase of an interest in the Purcellville office property.
5. Peyton felt Lower had total control over corporate finances.
6. Peyton’s not being included with Lower in the 1997 Hospital Gala.
7 Lower’s attitude about the retirement plans and employees leaving

early.

8. Peyton’s observation of Lower’s beginning to operate on wrong
bone with a medical student present.

9. Lower’s handing out literature on osteopathy.

10.  Peyton’s migraine headache in September 1997.

I feel that things did not turn out as Peyton had expected after he became a
shareholder. I cannot find he had an intent to leave early when he signed the agreement
in June 1997. He did not defraud the Defendants. He did not fraudulently induce Lower
to sign the agreements. He committed no fraud, either actual fraud or constructive fraud.

Final Decree

Let counsel for Peyton prepare a final decree consistent herewith to which they
and Mr. Johnson may note their exceptions.

James H. Chamblin, Judge
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John W. Toothman, Esquire

David H. White, Esquire
TOOTHMAN & WHITE
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Alexandria, Virginia 22314

Vernon W. Johnson, III, Esquire
JACKSON & CAMPBELL

1120 Twentieth Street, N.W., South Tower
Washington, D.C. 20036

ountrvside Orthopaed

Chancery No. 18157
Circuit Court of Loudoun County

Gentlemen:

This case is before the Court on the Motion for Reconsideration filed by
Countryside Orthopaedics, P.C. (“Countryside”) seeking reconsideration of various
rulings set forth in my opinion letter of June 29, 1999. I have considered the Motion as
well as the Motion for Sanctions and Opposition to the Motion for Reconsideration filed
by Randall S. Peyton, M.D. (“Petyon”), and Countryside’s Reply and Opposition to
Peyton’s Motion for Sanctions.

For the reasons that follow, the Motion for Reconsideration is denied except for
the issue of the amount collected by Countryside after December 31, 1997, for Peyton’s
services and the corresponding effect on the Severance Pay to which Peyton is entitiled,
and the Motion for Sanctions is denied. There is no need for any furthepasgument.or
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hearing. Also, any request by Peyton for reconsideration of the amount of severance pay
is denied.

To be more specific, the only finding in my opinion letter dated June 29, 1999,
which I have reconsidered is my finding that Countryside collected $260,000.00 for
Peyton’s services from July 1998 through January 4, 1999. After reconsideration of the
evidence, I modify my finding to find that Countryside collected $177,168.23 for
Peyton’s services from July 1998 through December 1998.

It was a mistake to rely solely on the testimony of Janice Downs and Erik Kloster,
CPA, in determining the amount collected by Countryside. After reviewing all the
portions of their testimony cited by counsel, it is clear that a reasonable estimate of the
amount collected by Countryside could not be made by merely adding up the “positive
numbers” as shown on the Aged Accounts Receivable Report dated Janury 4, 1999
(Complainant’s Exhibit 3g).

Kloster testified that he added up the “positive numbers” on the aforesaid report
and got $260,000.00. I neglected to take into consideration that he also testified that this
figure represented “collections, adjustments and bad debt write-offs.” Peyton’s severance
entitlement is based upon “collections” for his services, and “collections” is defined in
the Employment Agreement as “cash receipts, net of refunds, actually received by the
corporation (Countryside) for the physician’s (Peyton’s) services.” Therefore, the sum of
$260,000.00 had to have included more than cash receipts, net of refunds, actually
received by Countryside. Kloster did not provide separate figures for collections,
adjustments, and write-offs.

I feel that Countryside makes a very good point, and one that I did not consider, in
that if the collections are as I found them in the June 29, 1999 letter opinion, then in a
year after Petyon left Countryside, it collected aimost 68% of his accounts receivable
($417,979.00 out of $616,411.00 accounts receivable at the end of December 1997-as
shown on the IMM Performance Analysis, a part of Complainant’s Exhibit 3i). Sucha
collection rate would be unreasonable considering a lower collection rate in the past for
Peyton. Even Kloster felt that such a collection rate is “unlikely.”

A collection rate of a little under 29% based on collections of $177,168.23 is
more reasonable than a 68% collection rate.

I cannot explain why I overlooked, did not recall or placed no emphasis on the
July through December 1998 collections set forth in Complainant’s Exhibit 3i. Mr.
Johnson clearly brought it to my attention during the trial. Perhaps it was because no
witness for Countryside testified to the specifics of what is shown on Complainant’s
Exhibit 3i or because Dr. Lower testified that the amount collected was in the
“neighborhood” of $175,000.00 without an explanation of how he arrived at this figure.

Therefore, the amount of Severance Pay to which Peyton is entitled is as follows:
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80% of $157,979.00
collected by IMM,
January through June 1998 $126,383.20

80% of $19,189.23
collected by Countryside,
July through December 1998 $15,351.38

LESS
Excess Amount $ 1.100.35

Severance Pay due through
December 1998 $140,634.23

Peyton is granted a judgment against Countryside in the amount of $140,634.23.
Peyton is also entitled to be paid 80% of his accounts receivable collected by Countryside
since January 1, 1999. Countryside is ordered to calculate this amount and pay it to
Peyton forthwith. Countryside is also ordered to comply timely with paragraph 3(e)(2) of
the Employment Agreement, i.e., pay Peyton the severance pay to which he is entitled
every ninety (90) days.

Peyton’s Motion for Sanctions is denied because Countryside had the right to ask
for reconsideration. Because Countryside attempted to offer evidence after the trial had
been concluded, Exhibits F through L attached to the Motion for Reconsideration have
not been considered in ruling on the Motion.

As there appears to be some disagreement among counsel about a final decree, let
counsel for Peyton and counsel for Countryside and Lower submit to me within ten (10)
days a proposed final decree. I will review each proposed final decree and advise counsel
of the final decree I propose to enter. Thereafter, each counsel will be given ten (10)
days to send their exceptions directly to me.

Very truly yours, M
James H. Chamblin, Judge
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VIRGINIA:
IN THE CIRCUIT COURT FOR LOUDOUN COUNTY

RANDALL S. PEYTON,

Complainant,
Vv, In Chancery No. 18157
COUNTRYSIDE ORTHOPAEDICS, P.C.,

RAYMOND LOWER, D.0., and
INTEGRATED MEDICAL MANAGEMENT, INC.,

—r Vet et T N N e B s S e

Defendants.
FINAL DECREE

By Joint Stripulation filed November 19, 1998, the Complainant,
Randall S. Peyton ("Peyton®) agreed to dismiss this lawsuit as to
Defendant Integrared Medical Management, Inc., without prejudice to
any ané all of his claims against that Defendant.

This cause came before the Court for trial without jury on
November 23, 24. 25 and 30 and December 1 and 2, 1998, and January
6 and 26, Marxch 22 and May 3 and 4, 1999, upon the following
claims:

1. The claims of Peyton as set forth in his Amended Bill of
Complaint as scaced in:

Count II (Specific Performance)
Count III (Accounting)
Count IV (Breach of Contract)
Count VIII (Breach of Fiduciary Duty); and
2. The claims of the Defendanrs Countryside Orchopaedics,

P.C. ("Countrysade") and Raymond F. Lowar, D.0. ("Lower") as set
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forcth in their First Amended Cross-Bill of Complaint as stated in:
Count I (Fraud)
Count II (Declaratory Judgment)
Counr III (Breach of Fiduciary Duty)
Count IV (Breach of Contracct).

During the trial the Court issued an opinion letter dated
December 15, 1998, concerning inadmissible hearsay, and an opinion
letter datred Ffebruary 17, 1999, concerning the admissibility of
certain exhibics.

Afrer consideration of the evidence and the arguments of
counsel ar trial, on May 4, 1999, the Court ruled from the bench
thar there would be no punitive damage award against Peyron and
that Peyton had not proven any personal liability upen Lower as to
any of his claims. Aall ocher issues were taken under advisement.
Countryside was granted fourteen days to counter-designate portions
of depositions of two witnesses with Peyron being granced seven
days to reply.

Peyton and Countryside were directed by the Courct to file, and
they did file, statements of their alleged damages.

By letter opinion dated June 29, 1999, the issues taken under
advisement were decided.

Councryside filed a Motion for Reconsideration, Peyron filed
a Motion for Sancrions and Opposition to the Moraion {or
Reconsideration, and Countryside filed a Reply and Opposirion.
These Motions were decided by the opinion lecter dated November 1,

1999.
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At the request of the Court both parties have submitted
proposed final decrees. Also, Peyton has filed a motion for costs
and submitted two orders concerning proceedings nerein on November
5, 1898, and on Janﬁary 6 and 26, 1995. BRy lectcer to the Clerk
dated November 17, 1999, Countryside objeccted to the entry of each
oxder. By letter dared November 17, 19399, to the Judge entexing
this decree, Countryside objecred to the motion for costs and
requested an opportunity to file an opposition to an award of
co8Ls,

The proceedings before the Court on November §, 1999, should
be the subjecr of an ordér of this Courrt. They are addressed
below. The proposed order from January 5 and 26, 1999, is also
addressed below.

Because Peyton is granted a judgment againat Countryside, he
is entirled as a matter of law to an award of costs under Virginia
Code § 17.1-601. Countryside may note its opposition to the award
of costs herein by exception to this final decree.

After consideration of all the foregoing, the Court has
decided to draft and enter its own final decree after giving each
party an opportunity TO note exceptions.

As to the matters that came before the Court on November 5,
1998, it is ADJUDGED, ORDERED and DECREED that

1. Peyron'’s Motion for Partial Summayry Judgment as to Count
I (Fraud) of the First Amended Cross-Bill is denied;

2. The Motion to Quash Subpoena Duces Tecum filed by Loudoun

Healthcare, Inc. and Loudoun Hospital Center ig denied as to
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category 1 of the subpoena duces tecum (the remaining iasues were
resolved in the order entered herein on January 4., 1989);

3. The Morion to Compel Discovery filed by Countryside and
Lower is granted; .

4. The Morion Regarding Discovery filed by Peyton is granted
to the extent srated on the record; and

S. All discovery responses pursuant to the two discovery
motions described in 3 and 4 above are due before the close of
business on November 13, 1998.

The proposed order submitted by Peyton concerning the
incidents of trial on Jaﬁuary 6 and 26, 1999, 48 not entered
because it pertains merely to incidents of the trial, and there is
no need for such & court orxder. The transcripts of the trial on
those dates will show what occurred.

Upon consideration hereof, it is

ADJUDGED, ORDERED and DECREED that Defendants’ objections to
the deposition designations of Peyton from the depositions of Dr.
Lower and Ms. Freed be, and they hereby are, overruled; and it is
furcher )

ADJUDGED, ORDERED and DECRRED that Complainant’s objections to
the deposition designations of the Defendanrts from the depositions

of Dr. Lower and Ms. Freed be, and they hereby are, overruled; and

it is furcher

ADJUDGED, ORDERED and DECREED that Peyron‘s objection to
Defendancg’ Trial Exhibit No. 53 be, and it hereby is, sustained;

and 1t is furcher
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ADJUDGED, ORDERED and DECREED that final judgment be, and it
hereby 1s, entered in favor of Defendant Raymond Lower, D.O., on
all claims asserted against him by Complainant in this macter; and
it is further .

ADJUDGED, ORDERED and DECREED that the Decree entered by this
Court on January 15, 1998, shall be, and hereby is, merged herein
into a permanent decree as modified by this Court's Orders dated
June 11, 1998, and August 7, 1898 (requiring, among other things,
payment 1n epecified amounts by Peyton to Countryside for
photocopies obtained of patient charts); and it is further

ADJUDGED, ORDERED and'DBCREED chat f£inal judgment be, and it
hereby is, entered in favor of the Defendants and against
Complainant on Counts III, IV and VIII of the Amended Bill of
Complaint; and it is furcher

ADJUDGED, ORDERED and DECREED that final judgment be, and it
hereby is, entered in favor of Peyton and against Councryside on
Count II of the Amended Bill of Complaint in the amount of
$140,634.23; and it is further

ADJUDGED, ORDERED and DECREED that no pre-judgment interest
shall accrue on the foregoing judgment; however, interest shall
accyue on the foregoing judgment at the judgment rate of incterest
from the date of this judgment; and it is further

ADJUDGED, ORDERED and DECREED that Counctryside shall calculate
80% of the "cash receipts, net of refunds, actually received by the
Corporation (Countryside) for the Physician‘'s (Peyton’s) services"

pursuant to the subject Employment Agreement from January 1, 1999,
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6
and pay it to Peyton forthwith; and it is further

ADJUDGED, ORDERED and DECREED thar Countryside shall be under
a continuing obligation ro calculate 80% of the "cash receipts, net
of refunds, actually received by the Corporation (Countryside) for
the Physician’'s (Peyron’'s) services' every ninecy (50) days as
required by the subject Employment Agreement, and to pay such sSum
to him every ninety (80) days as required by the subject Employment
Agreement; and it is further

ADJUDGED. ORDERED and DECREED that final judgment be, and it
hereby is, entered in favor of Peyton and against Defendants on the
remaining claims set forth in Counts I, III and IV of the First
Amended Cross-Bill of Complaint; and it is further

ADJUDGED, ORDERED and DECREED that final judgment be, and it
hereby is, entered in favor of Dafendanrs and against Peyton on
Count II of the First Amended Crosg-Bill of Complaint; and it is
furcher

ADJUDGED, ORDERED and DECREED that Defendant Countryside has
validly and effectively exercised its right of repurchaege of stock
from Peyton on the terms provided by the Stockholders’ Agreement in
this matcer; and it is further -

ADJUDGED, ORDERED and DECREED thatr Complainant’'s Motione
Concerning Discovery and Moraions for Sanctions be, and they hereby
are, denied in their entirety; and it is further

ADJUDGED, ORDERED and DECREED that all claims for punitive
damages against Peyton are dismissed with prejudice; and it is

furrher
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ADJUDGED, ORDERED and DECREED that cthe Motion for
Reconsideration i1s granted to the extent provided for herein, and
cthar Peyton’'s Motion for Sancrions filed afrer the Motion for
Reconsaderation is éenied: and it 18 further

ADJUDGED, ORDERED and DECREED that Peyton shall recover of
Countryside his c¢osts in his behalf expended in the amount of
57,801.94 calculated as follows:

Attorney fee
{(Virginia Code § 17.1-624) S 15.00

Filing Bill of Complaant .-
(Virginia Code § 17.1-626) 64.00

Service Fees (3)
(Virginia Code § 17.1-626) 36.00

Service of Trial Subpoenas by Private
Process Server
(Virginia Code § 17.1-626) 745.00

Subpoena duces tecum during trial to
Ms. Downs and Ms. Cox
(Virginia Code § 17.1-626) 34.00

Court Reporter fees for depositions of

Lower and Ms. Freed used at trial;

discovery deposition transcripts of Ms.

Cox, Peyton and Ms. Pettrone; transcript

of November §, 1998, proceeding; and

transcripts of other portions of trial

proceedings oo 6,907.94

The Court determines thact the court reporter fees incurred by
Peyton were essential for the prosecution of this suit by him.

And ic is furcther ADJUDGED, ORDERED and DECREED thar Randall
S. Peyton’s Objection to Defendancs’ Untimely Objections and
Exceptions to Final Decree filed herein on December 8, 1999, 1s
overruled without the need for furrther argument; and it is further

ADJUDGED, ORDERED and DECREED that the Defendants’ Motion for
Award of Costs and/or Set-Off Against Award of Costs to Complainant
filed herein on December 10, 1995, is denied withour the need for
" further argument.
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And this Decree is FINAL.

And the Clerk shall forward certified copies of cthis final
decree to counsel of record. The Court certifies that a law clerk
to the judges of this Court faxed a signed copy of the final decree
to counsel of record thisgglay.

Entered this Is- day of December, 1QQQM

JAMES H. CHAMBLIN, JUDGE

With respect to this Final Decree, the Court notes and has
considered thae following:

1. Randall 5. Peyton’'s Objections and Exceptions to Fipal
Decree filed December 3, 1999.

2. Randall S. Peyton's Objection to0 Defendants’ Untimely
Objection and Exceptions to Final Decree filed December
8, 1899,

3. Defendants’ Objections and Exceptions to Final Decree

filed December 10, 19989.

4. Opposition to Motion for Award of Cosrs and Defendancs’
Motion for Award of Costs and/or Set-Off Against Award of
Coste to Complainant filed December 10, 1998.

After considerarion of the above, the proposed final decree
submactced to counsel was medified to include in this Final Decree
the following:

1. The overrxuling of the Complainant’s Objection to
Defendants’ Untimely Objections and Exceptions to final
Decree filed December 8, 1999, without the need for
furcher argumenc.

2. The denial of the Defendantsg® Morion for Award of Costs
and/or Set-0ff Against Award of Costs to Complainant
filed December 10, 1959, without the need fcor furcher
argument .

3. Provision for post{judgment interesc. ;E 7

JAMES H. CHAMBLIN, JUDGE
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82

A Yes, sir.

Q Are you a doctor, Doctor?

A Yes, sir.

Q All right. What kind of doctor are you?

A Orthopedic surgeon.

Q When did you graduate from medical
school?

A Graduated from medical school in 1989.

Q And then where did you go from there,
briefly?

A I did an internship at the Johns Hopkins

Hospital and a residency in orthopedic surgery at
the Johns Hopkins Hospital, finished in 1994;
subsequently, a fellowship in total joint
replacement at the Thomas Jefferson University in
Philadelphia, Pennsylvania.

Q And where did you go from there?

A From there, I came to Countryside
Orthopaedics in Sterling, Virginia.

Q The same Countryside that's the defendant
in this case?

A Yes, sir.

Q Who was the principal of Countryside at
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that time?

A Dr. Lower.

Q And the same Dr. Lower who is a principal
in this case?

A Yes, sir.

Q Now, are you certified in any specialties
of medicine?

A Yes, sir.

Q What is that?

A I'm board certified in orthopedic
surgery.

Q When you first came to Countryside, what

was your position there?

A I was an employee physician.

Q And briefly, what was the path of your
employment at Countryside? What happened to make
you cease being an employee and start being a 50
percent shareholder?

A It was part of the contract. We
discussed it previously that in a year, I would have
the opportunity to buy into the corporation and
become a partner.

And one of the facets in the contract was
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get the right ones marked. The ones with the yellow
stickers?

MR. TOOTHMAN: Yes.

Dr. Peyton, would you hold those up?

THE WITNESS: Sure (complying).

MR. TOOTHMAN: The ones with the yellow
stickers are what we're calling the originals,
although they're third or fourth generation.

THE COURT: Just make sure you get them
to me so they can be made part of the record, okay?

MR. TOOTHMAN: Yes, we will. Now, if you
want me to reverse it and give the original --

THE COURT: No, no, no, that's fine. I
just want to make sure I get the actual exhibits.

MR. TOOTHMAN: Right.

BY MR. TOOTHMAN:

Q Now, as a result of signing that
agreement, what did your status become, to your
knowledge, at Countryside?

A To my knowledge, I was supposed to be a
50 percent shareholder.

Q Were you also an officer of the

corporation?
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A Yes, sir.

Q Were you also a director of the
corporation?

A I believe so, yes, sir.

Q What offices did you hold?

A Vice president and secretary.

Q Now, after you signed the agreement which
is Exhibit 1-A, did you continue treating patients
for Countryside?

A Yes, sir.

Q Was there any change in the gquantity of
your efforts, the percentage of your efforts,
devoted to serving Countryside?

A No, sir. It continued.

Q So did there come a time -- well, did you

fulfill your obligations under the contract which is
Exhibit 1-Av?

A Yes, sir.

Q Now, did there c¢come a time when you
decided to give notice terminating the agreement
which is Exhibit 1-A?

A Yes, sir.

Q And when did you do that?
00131
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A It was on October 3rd.
Q 1997°?
A Yes, sir.

MR. TOOTHMAN: May I approach, Your
Honor, and give the witness what we have marked as
Exhibit 2 (tendering document), copy for the Court
(tendering document), copy for Mr. Johnson
(tendering document and exiting the bench area).
BY MR. TOOTHMAN:
Q What is Exhibit 2, sir?
A This is my letter of resignation dated
October 3, '97.
MR. TOOTHMAN: Your Honor, we move the
admission of Exhibit 2.
MR. JOHNSON: No objection.
THE COURT: Admitted as Plaintiff's
Exhibit Number 2.

MR. TOOTHMAN: Thank you, Your Honor.
(Complainant's Exhibit No.
received in evidence.)

BY MR. TOOTHMAN:

Q Dr. Peyton, after you gave notice to

Countryside and Dr. Lower of termination of your
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1?

A I see that.

Q Dr. Lower is not listed as a party to
that agreement, correct?

A Dr. Lower is the president of Countryside
Orthopaedics.

Q Dr. Lower individually --

A He's on the back page.

Q Dr. Lower individually is not-listed as a
party to the agreement; is that right?

A I would guess that's the way the legal
portion is, yes.

Q Now, it's your position that you've
complied with all of your obligations under this
employment agreement; is that true?

A Yes, sir.

Q Now, if you turn to Paragraph 3(E) (4),
which is on Page 4 -- do you see that?

A I see that.

Q Would you read that provision aloud?

A This is the "Physician's Compliance"?

Q Yes.

A Okay. "Physician or physician's estate's

COMMONWEALTH COURT REPORTING, INC. (703) 00133




10

11

12

13

14

15

l6

17

18

19

20

21

22

23

Randall S. Peyton

104
have it for the record that he hasn't read the whole
paragraph.

THE COURT: If your question is whether
he has complied with the paragraph, why don't you

just ask it that way instead of phrasing it the way

you did.
MR. JOHNSON: All right.
BY MR. JOHNSON:
Q Is it your position you've complied with

Paragraph 3 (E) (4)?
A Yes.
Q Now, going back to the beginning of

Paragraph 3, which is on Page 2 --

A Which one, now?

Q Do you see Paragraph 3, starting on Page
2, "Compensation"?

A Yes.

Q Now, is it your understanding that that

sets forth the formula by which compensation is to
be determined under this agreement?

MR. TOOTHMAN: I hate to be -- this is
for the 1997 component only, not the 1998 accounts

receivable dealt with separately, so I therefore
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A I thought you'd already asked me this
one.
Q Is that the same as "Complex Revision
Problem Shoulder"?
A Yes.
Q One of the agreements that you signed in

June of 1997 was a stock purchase agreement; do you
recall that?

A Yes.

Q Do you recall that under the stock
purchase agreement, you were to make buy;in payments
for the purchase of the stock that you were
acquiring in Countryside?

MR. TOOTHMAN: Beyond the scope, Your
Honor.

MR. JOHNSON: I don't think it is,
because he asked him the question: Did you comply
with all the agreements that you signed in June? He
said yes. I think I'm entitled to probe that.

THE COURT: Overruled. Go ahead.

BY MR. JOHNSON:

Q There was a stock purchase agreement, and

that required you to make monthly payments for your
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buy-in for your purchase of stock in Countryside,
correct?

A The language on that is that the
corporation would take out amounts from my
compensation to cover that.

Q Well, the amount of the purchase price
for the stock was $94,258, correct?

A I don't have it in front of me, but it
sounds about right. )

Q And that was payable over a 48-month
period, correct?

A I believe so.

Q In equal installments, correct?

A I believe so.

Q Without interest, correct?

A I believe that's the way it was supposed
to be.

Q Now, in June of '97 when you signed the

agreement, it was retroactive to January 1, 1997,
correct?

A Correct.

Q So in June of 1997, did you make a

payment for the first six months of buy-in payments?
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A At June at the exact time of the signing,
no, sir.

Q In fact, the only payment that you made
was in August; 1s that right?

A That is correct.

Q And that covered the payments for January
through July, correct?

A That is correct.

Q You didn't make any other payments to
Countryside for the buy-in, correct?

A No, I did not.

Q You did not make any payments for August,
September, October, November, December, correct?

A I did not.

Q And since you left Countryside, you were

given a promissory note from Countryside for the
payback of the money that you had paid in August,
correct?

MR. TOOTHMAN: Object to the relevance,
Your Honor.

THE COURT: Excuse me. Object to what?

MR. TOOTHMAN: To the relevance, Your

Honor. They gave him a promissory note. It's not
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in the contract.

THE COURT: How does this fit in with the
compliance of the agreement? This seems like this
is beyond the agreement, or else that's something
that Countryside did. |

MR. JOHNSON: The way that I think it
does is if they are contesting the validity of our
exercise of right of repurchase, that's a violation
of the agreement. I'm not sure whether they are or
they aren't, but that's what I'll find out.

THE COURT: Without conceding one way or
the other, the objection's overruled, possibly. The
objection's overruled. Go ahead. Do you remember
the question? Ask it again.

BY MR. JOHNSON:

Q Countryside give you a promissory note
for the payback of the money that you paid in in
August, correct?

A Correct.

Q And Countryside paid 20 percent of the
amount that you had paid in when it gave you that
promissory note, correct?

A Correct.
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Q Since then, Countryside been making
monthly payments to you on that promissory note,
correct?
A They've been making monthly payments, not

always in compliance with the promissory note.
Q All the monthly payments have been made,

correct?

A Well --
Q Up to now?
A Up to now, they have, not always in a

timely fashion, and we've previously pointed out
that they were off by ten cents.

Q Well, you've accepted those payments,
correct? You've cashed the checks?

A Basically, from my counsel, is that I
didn't have really any other choice, even though if
you read the promissory note, it gives Countryside
all kinds of legal outs and gives me none. And --
but counsel said that that's what it is.

0 The question is, Dr. Peyton: You have
accepted all of the payments that Countryside has
made to you under the promissory note?

A Yes.
00139
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Q There were some guestions about dictation
equipment. What happened to the dictation
equipment?

A I took that with me.

Q And what happened to it after that?

A The door on it was broken and I bought
another one. That's basically just used as a backup
in case my new one breaks.

Q You had some questions about your stock

buy-in.

Your Honor, we've marked Exhibit 15-C.
May I approach?

THE COURT: Sure.

(Whereupon, Mr. Toothman approached the
bench area and tendered document to the Court and
respondent's counsel.)

BY MR. TOOTHMAN:

Q Doctor, what is 15-C (tendering document
and exiting the witness area)?

A This is the check for buy-in that was
written August 7th of '97 with a note to Dr. Lower
as well as a copy of the check and a little register

tape.
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MR. TOOTHMAN: Your Honor, we'd offer
15-C at this time.
MR. JOHNSON: No objection.
THE COURT: Admitted as Plaintiff's 15-C.
MR. TOOTHMAN: Yes, Your Honor.
(Complainant's Exhibit No.
15-C received in evidence.)
BY MR. TOOTHMAN:
Q Now, there were some gquestions about your
not paying any contributions after that; is that

correct?

A That's correct.
Q Why didn't you?
A Well --

MR. JOHNSON: Objection.

THE COURT: Asked and answered?

MR. TOOTHMAN: No, I think he wants to
argue it's irrelevant.

MR. JOHNSON: I'm not sure if it was
asked and answered. It's not relevant and it's
beyond the scope.

THE COURT: It's overruled. We're going

to get to it eventually anyway, so he might as well
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answer it now.
BY MR. TOOTHMAN:
Q Explain how it worked and why you didn't

pay.
A I made this first payment -- this was

after I had called Mr. Zagami and we had had a bonus

coming to us after the first six months of the year.

And Dr. Lower had said when we signed the
agreements we'd wait till the bonus -- or till the
first six months of the year, since we were
basically at the end, until Mr. Zagami did all of
the numbers up to see what the bonus was, and then
the buy-in would be due at that time.

And we set up -- had.a meeting with
Mr. Zagami where I was to get like a $45,000 bonus
and so was Dr. Lower. But during that time, I was
actually leaving and an extra 25 or $26,000 extra in
the corporation.

And I said that wasn't fair. It ought to
be equal, you know, leave equal amounts of the
money, especially since he had taken a larger salary
than I had at that time.

And when I called Mr. Zagami to check on
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the bonus stuff, Mr. Zagami told me --

MR. JOHNSON: Objection.

MR. TOOTHMAN: They've identified him as
the corporate accountant. It was within the scope
of his responsibilities. Therefore, it is making an
admission on behalf of the party.

THE COURT: I don't know what he said
first. You can renew your objection after I hear
what he said.

Go ahead. What did Mr. Zagami say?

THE WITNESS: At that point, Mr. Zagami
said that the payment was to be written as a check.
And I said, well, that wasn't what the agreement
says, because in the agreement, it says it was to
come out of my account or come out of my payment.

And he says, no. He says, you have to
write a personal check for it. I said, well, that
means that it's post-tax dollars, and we've never
discussed that. He said, well, all the agreements
are in post-tax dollars. So I called Dr. Lower.
And he said, oh, yeah, that's in post-tax dollars.

So later on, I went and talked to

Dr. Lower. And I said, listen, we've been talking
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about this since Thanksgiving of 1994. It's in
pre-tax dollars.

And he said, it's in post-tax dollars.

If you have a problem with it, sue your accountanc
and your attorneys. It's not my problem. And at
that point, I said, you know, that's certainly not
what we agreed upon.

BY MR. TOOTHMAN:

Q Then what happened with respect to your
additional pay-ins for purchase of the stock?

A So what I did is I said, well, talk to
Mr. Zagami and make it pre-tax, as we had previously
discussed, and Dr. Lower said he would. So I called
Mr. Zagami and he said he would do some kind of a --
do a schedule.

And so I paid this in post-tax dollars,
because Dr. Lower said he was having trouble with
meeting his financial concerns, because he had to
take a home loan out to buy his vehicle and this was
to pay that off.

So I wrote him this check with this note.
It says, "I trust that Dan Zagami will make the

pre-tax arrangements as we discussed for the
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balance."

Mr. Zagami and I traded telephone calls,
and he wanted to set up a meeting. I told him I
didn't think there was any need for a meeting. All

he had to do was an amortization schedule and send
it to myself and Mr. Kloster. If that was
agreeable, that was fine, no big deal, but he never
did that.

Q So why didn't you make the additional

payments on the stock for August, September, and so

forth?
A Because it was supposed to come --
MR. JOHNSON: Objection, asked and
answered.
THE COURT: If that is the reason.
MR. TOOTHMAN: I just wanted to make sure
it was. Go ahead.

THE COURT: The objection is overruled.

Was that the reason?

THE WITNESS: I'm sorry. I don't
understand what's going on.

THE COURT: The problem was pre-tax

versus post-tax dollars?
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THE WITNESS: That was one of the thiangs,
but the reason why I didn't make any previous --
that was the reason from August till the end,
because it was supposed to be in pre-tax rather than
post-tax, but the other thing was -- is it was
supposed to come out of the expenses, my check, not
supposed to be written as a check by me, according
to the agreement. So those two things.

BY MR. TOOTHMAN:

Q I want to show you -- there was some talk
earlier -- Your Honor, approach and give him Exhibit
7-A (tendering document), a copy to the Court
(tendering document), and to Mr. Johnson (tendering
document and exiting the bench area).

There was some talk earlier, sir, about a

joint letter that was sent to patients. Do you see
7-A7?

A Yes.

Q Okay. What is that?

A This is the letter that was sent out to

patients stating my relocation.
Q Is this the so-called joint letter?

A Yes, sir.
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Q And from the very start, you wanted the
opportunity to buy into Countryside Orthopaedics at
some point; is that right?

A That's correct.

Q And in part, you figured that it would be
a better economic opportunity for you if you were a
shareholder in the corporation at some point; is
that fair to say?

A That's fair.

Q And your testimony is that it was your

understanding that the buy-in, however it was

structured, would be in pre-tax dollars. Is that
right?

A That's correct.

Q And it was also your understanding

initially that you would have a one-year contract
with Countryside. 1Is that right?

A That was what was requested.

Q And you'd be an employee for one year
with Countryside under the contract that you were
requesting; is that right?

A That is correct.

Q Now, ultimately, you also wanted to have
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a contract that didn't have a restrictive covenant
in it; is that right?
A That is correct.
Q And ultimately, you received a draft of
the employment agreement sometime in early 1995; is

that right?

A Correct.

Q And you reviewed the draft, correct?

A Yes.

Q You looked it over carefully?

A Yes.

Q And you made comments to the draft?

A I'm sorry. I don't --

Q You made comments to Dr. Lower about the

draft that you had received?
A Yes, I did.
Q If you would, I think right on the top of

the notebook there is Defendants' Exhibit 8

(indicating). Could you take a look --
A That it is.
Q -- at that?
A (Complying.)
Q Defendants' Exhibit 8 is the letter that
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you wrote Dr. Lower sometime in 1995, early 1995,
concerning the comments that you had to the draft
agreement; 1is that right?

A That's correct.

Q And one of the things you wrote on the
first page was with respect to the term. You asked
if it should read one year, correct?

A Correct.

Q And on the second page, with respect to

the restrictive covenant, you asked Dr. Lower to
please omit the restrictive covenant; is that right?

A That is correct.

Q And then down below that on the paragraph
that you've labeled Number 18, "Purchase Option,"
you asked for other things to be added to the
contract, correct?

A Added or changed. There are some
notations here.

Q All right. And one of the things you
asked was that the payment of the purchase amount
shall be by salary differential in pre-tax dollars
over a four-year period in equal installments

without interest charged. Is that right?
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A That's what Dr. Lower and I discussed
previously. That's what was agreed upon.
Q And in your letter, you were asking that

that be incorporated into the agreement, correct?

A Yes, sir.

Q Now, at the time that you were
negotiating this agreement with Dr. Lower and with
Countryside, you had a lawyer in Richmond review the
agreement also; is that right?

A Yes, I did.

Q That lawyér was representing you in
connection with these negotiations, correct?

A He looked through the contract, yes.

Q Now, ultimately, a final agreement was
signed on April 24th of 1995; is that right?

A Thereabouts.

Q And I think that's Exhibit 9. Can you
take a look at that?

A Yes.

Q That's the agreement that was signed,
correct?

A Yes, sir.

Q What is the date on that?
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A Dr. Peyton's, April 24th.

Q Now, if you would, turn to Paragraph 18,
which starts on Page 8.

A You said 187

Q Yes.

A Okay.

Q Starts on Page 8.

A Got it.

Q Do you see that? Paragraph 18 deals with

i
the potential buy-in; is that right?

A Yes, sir.

Q And in Paragraph 18-C, which continues
onto Page 9, it says that the total buy-in costs
shall not exceed $100,000. Is that right?

A That's exactly right.

Q Now, that agreement doesn't provide that

the buy-in would be paid in pre-tax dollars, does
it?

MR. TOOTHMAN: Objection, calls for a
legal conclusion, irrelevant, and the document

speaks for itself.
THE COURT: Well, it's not irrelevant,

because this pre-tax seems to be a real issue with

COMMONWEALTH COURT REPORTING, INC. (703) 00151




10

11

12

13

14

15

le

17

18

19

20

21

22

23

Randall S. Peyton

880

Dr. Peyton. So the objection's overruled.

Go ahead and answer the question.

THE WITNESS: Okay. What's the question
again, then? Sorry.

BY MR. JOHNSON:

Q The agreement does not provide that the
buy-in would be paid in pre-tax dollars, does it?

A As I stated previously on this, this
agreement does not state that, and the reason why is
Dr. Lower said he took it out because his accountant
told him to. And he said, just trust me; it will be
in pre-tax dollars.

Q So at the time you signed this agreement,
you knew that the agreement didn't provide for a
payment in pre-tax dollars; is that right?

A I had agreement, verbal agreement, from
Dr. Lower, quote, unquote, just trust me. I had to
take this out because it doesn't look good for the
accountant. And just trust me, it will be in
pre-tax dollars.

Q So you knew that the pre-tax provision
had been taken out of this agreement, correct?

A I knew that that term which I had
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requested had been taken out of this agreement.

Q And the final agreement that you signed
didn't include that term. You knew that also,
didn't you?

A It did not include that term.

Q Now, later on when you were discussing
the buy-in with Dr. Lower sometime later in 1996,
you told Dr. Lower that if the amount of the buy-in
was $100,000, you would be leaving the area and
looking for another job; is that right?

A No, sir, that's incorrect.

Q You had a discussion at some point with
Dr. Lower where you told him that, did you not?

A I had a discussion with Dr. Lower
regarding the contract and regarding the buy-in, and
Dr. Lower said, I want §£100,000. And I told him
that's not what the contract had stated.

Basically, it stated half of the negative
value of the corporation plus $100,000, not to
exceed $100,000, which is stated in the agreement
right here (indicating).

Dr. Lower did not want to look at the

agreement. He just wanted $100,000 flat. And I
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told him that he needs to go by the agreement; look
at the agreement.

If he couldn't do that -- because thg

price of the corporation at that time was valued I
think at a negative $53,000. Take half that, add
$100,000, it comes somewhere close to $75,000.
That's not $100,000. And so he needed to look at
the agreements and abide by the agreement.

Q Now, you started working for Cbuntryside
as an employee in August of 1995; is that right?

A That is correct. |

Q Continued working through the end of
1995; is that correct?

A End of 1997.

Q At least through the end of 1995 you were
still an employee, correct?

A Correct.

Q And in 1996, you were still an employee,
correct?

A Correct.

Q And towards the fall of 1997, you began
having discussions Dr. Lower about the buy-in,

correct?
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A Yeah, that is correct.

Q And then in the context of those
discussions, you had this conversation with
Dr. Lower about a buy-in in the amount of $100,000;
is that right?

A That was near -- near November, December
of 1996.

Q That's the discussion that we were

talking about a few minutes ago that was in November
or December of 1996; is that right?

A That is correct.

Q And at that time, Dr. Lower told you that
the buy-in would be $100,000; is that what you're
saying?

A He told me the buy-in would be $100,000;
take it or leave it.

Q And you told him that if it's $100,000,
then I'll be leaving the area, because that's not
what the agreement had stated; is that right?

A That is exactly right.

Q And by "leaving the area," you meant that
you would be looking for another job, correct?

A I can't remember if I said leaving the
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area or if I'm going to look for another job, but I
said, yes, I'll find another job if you can't abide
by the agreement.

Q If the buy-in was $100,000, you'd be
looking for another job, basically; is that what you

were saying?

A (Moved head up and down.)

Q Yes?

A Yes, sir.

Q Okay. ©Now, when you first joined

Countryside, that was in about August of 1995; is
that right?

A Yes, sir.

Q And the welcoming party that Countryside
threw for you was sometime in September of 1995; is

that right?

A Sometime. I don't remember the exact
date. Sometime.

Q That was a nice party, wasn't it?

A It was a nice party.

MR. TOOTHMAN: Object to the relevance,
Your Honor.

THE COURT: It's marginal, but it's
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Q And from time to time when you were
involved in the negotiations, you had the assistance

of your accountant, Mr. Kloster; is that right?

A That is correct.

Q When did you hire Mr. Kloster?

A Sometime I think in September or October
of 199s6.

Q Had you known Mr. Kloster previously?

A No, I had not, but I did find out that we

went to college together.

Q Did you know him in college?

A I knew just of him, but no, I didn't know
him.

Q Now, from time to time when you were

involved in these negotiations, you also kept your
own personal notes concerning certain matters with
respect to the negotiations; is that right?

A I'm sure I did, vyes.

Q Does Mr. Kloster do your personal tax

returns, also?

A He does.
Q And has he done that since 199672
A Yes, he has.
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we be really specific so we're not confusing them?
because there's other agreements floating around.

THE COURT: Do that, please.

BY MR. JOHNSON:

Q Dr. Peyton, there were four agreements
that were signed on June 27, 1997, correct?

A If my recollection is correct, I think
that there were only three agreements that were
signed on June 27th. Then we signed another one at
a later date, because it wasn't there. So we signed
all the agreements.

And I don't remember if that was my
employee contract or Dr. Lower's employee contract.
One of them apparently was not there and it wasn't
found out until it was sent back to the attorneys.
There were three agreements that were signed and
then another one signed shortly thereafter.

Q And the four agreements are: Your

employment agreement, correct --

A Correct.

Q -- Dr. Lower's employment agreement,
correct --

A Correct.
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Q -- the stock purchase agreement,
correct --

A Correct.

Q -- and the stockholder's agreement,
correct?

A Correct.

Q Those are the only four agreements that
were signed on or about June 27, 1997?

A The only ones I know of. )

Q All right. Now, before those agreements

were signed, you never told Dr. Lower thét you
intended to leave Countryside at some point, did
you?

A I never said that, never had that
intention.

Q Now, you never told Dr. Lower that you
intended to leave Countryside and that you just
wanted to get rid of the restrictive covenant in the
original employment agreement, correct? You never
told him that?

A Never said that. Again, I never had that
intention.

Q Now, sometime in 1995 you became aware
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25th, but it was signed on September 9th?

A No, I don't.

Q Do you know when this form was actually
submicted to the IRS? ,

A I think it was sometime probably mid- to
even late September.

Q Did you tell Dr. Lower that you were
applying for an employer identification number?

A No, sir.

Q Did you tell Dr. Lower that you were
planning to start a business called Randall S.
Peyton, M.D., P.C.?

MR. TOOTHMAN: Object to the relevance,
Your Honor. If this is relative to fraud, we're now

at the wrong time period.

THE COURT: 1It's overruled. Go ahead and
answer the question.

THE WITNESS: Repeat that again, please,
sir.

BY MR. JOHNSON:

Q Did you tell Dr. Lower that you were in

the process of forming, starting, or acquiring a

business called Randall S. Peyton, M.D., P.C. at

159A
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that time?
A No, sir.
Q In fact, you didn't tell Dr. Lower that

you had any plans to leave Countryside until you
actually tendered your resignation on October 3,
1997; is that right?

A That's exactly correct.

Q That's the Friday afternoon when you
paged Dr. Lower to meet you at Tuscarora Restaurant,
correct?

A That's correct.

Q You and he had a discussion and you
actually handed him the resignation letter that day,
correct?

A That is correct. We had a discussion and
during that discussion, he didn't believe me. And I
had the letter in my back pocket. And he said, you
wouldn't leave me. You don't even have a letter of
resignation.

I said, yes, sir, I do. And he said, I
don't believe you. So I handed it to him at that
point, and that was near the end of the -- end of

our discussion.
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BY MR. JOHNSON:

Q Now, when you tendered your resignation
to Dr. Lower and to Countryside, there were
discussions about possibly trying to work it out so
that you could stay; is that right?

A That is correct.

Q And you prepared the list that's in front
cf you, which was a list of what it would take to
make you happy so that you would stay and not leave
the corporation. 1Is that right?

A Dr. Lower asked me to fix up a list of
things that I had a problem with that we needed to
discuss, and these are the things -- the issues that
we needed to discuss.

Q As far as you were concerned, these were
the issues that needed to be discussed if you were

to be convinced not to resign, correct?

A Yes. These had to be discussed.

Q You prepared this list yourself, correct?
A That I did.

Q And you had the input and assistance of

Mr. Kloster in connection with preparing this list?

A No, sir, I did not.
00160
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THE WITNESS: Would you repeat that,
please?
BY MR. JOHNSON:
Q You understood that if you didn't £ill
out those forms, Countryside would not be able to
bill for those services, correct?
A No, sir, I do not understand that. The

reason why they should be able to bill for those
services, because those forms were previously filled
out. Medicare had previously reimbursed Countryside
for that exact patient.

Q Was it Medicare or Medicaid?

A And it was from something that
Countryside did or something that Dr. Lower did to
get me kicked off the plan. I don't feel that I
have a responsibility to do that, fill those forms
back out.

Q Now, when you signed your new employment
agreement in June of 1997, as it relates to the old
employment agreement, you were given a number of
perquisites that you didn't have before; is that
right?

A A number of what?
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Q Perguisites, employment perks.

A I guess you can call it that, yes, sir.

Q Well, let's be more specific. As an
employee under the 1995 agreement, you had an
automobile allowance, correct?

A That is correct.

Q And that automobile allowance was $500 a
month, correct?

A That is correct. -

Q And in the new employment agreement, you
didn't have any limits on your auto alloQance,
correct?

A That is correct.

Q And in the o0ld employment agreement, you
had a cellular phone allowance, correct?

A I'd have to look at it, but I believe
that's so.

Q Well, I don't want you to guess. Exhibit

THE COURT: Is that a Plaintiff's or a
Defendants' exhibit?
MR. JOHNSON: Defendants'. I'm sorry. I

think he had it in front of him earlier. It's the
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employment agreement.
THE WITNESS: Okay.
BY MR. JOHNSON:
Q On the last page, Page 11 --
A Uh-huh, yes, sir.
Q -- you had an allowance for the cellular

telephone up to $150 a month with valid receipts and
invoices, correct?

A Yes, sir..

Q And in the new employment agreement,
there was no limit on your cellular telephone
allowance, correct?

A Correct.

Q Now, in the old employment agreement,
there was no provision concerning your ability to
communicate with patients concerning your departure
from the practice, correct?

A Correct.

Q And in the new employment agreement,
Paragraph 12 provided that you could have a joint
letter notifying patients that you were departing,
correct?

MR. TOOTHMAN: Objection. The document
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speaks for itself, Your Honor.

THE COURT: It speaks for itself, but I
think that's a fair statement of what it says. Go
to the next gquestion.

MR. JOHNSON: Okay.

BY MR. JOHNSON:

Q Now, in the old employment agreement, you
had an allowance for professional dues and education
of up to $3,000 per year with valid receipts or
invoices, correct?

A Correct.

Q And in the new employment agreement,
there was no such limit on professional dues and
education, correct?

A Correct.

Q In the old employment agreement, there
was a provision entitling the prevailing party to
recover attorney's fees, court costs, and other
expenses incurred, correct?

A You'll have to point that one out to me.
I don't know.

Q If you could turn to Page 8, Paragraph

17-F --
00164
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A Found it. Yes.

Q -- do you see that that discusses the
right of a party to recover attorney's fees, court
costs, and other expenses under certain
circumstances?

A That's correct.

Q There's no such provision in the new
employment agreement, correct?

A Not that I know of.

Q In the old employment agreement, there
was a restrictive covenant, correct?

A Correct.

Q Prohibiting you, as set forth in the
restrictive covenant, from doing certain things for
24 months following your termination, correct?

A Correct.

Q And there is no such provision in the --

MR. TOOTHMAN: I thought that when I
tried to ask that Dr. Lower about some of these
provisions, I was cut off because the document
speaks for itself.

Why is he having -- I object to the

relevance and because the document speaks for
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A That was basically what we had agreed
upon since 1994.

Q Dr. Peyton, one of your requests in there
is that the deal be structured iun pre-tax dollars,
correct?

A It's number 12.

Q That is correct?

A Yes, sir.

Q And as far as numbers 2 and 3, let's talk

about those. Those relate to the bills of
Mr. Lipresti and Mr. Zagami relating to what you
call the original contract here, correct?

A It's the agreement -- yeah, the four
agreements that we signed.

Q When you said "the original contract,"
you meant the four agreements that were signed as of
June 27, 1997, correct?

A Correct.

Q You didn't think that you should bear any
of the responsibility for those bills, correct?

A Again, I paid for 100 percent of my
attorney and 100 percent of my accounting fees. I

did not believe that I should pay for the seller's

| . 00166
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100 percent or even 50 percent of the seller's fees.
I don't agree with that.

Q Well, Mr. Lipresti was the corporate
attorney, correct?

A That is correct.

Q And Mr. Zagami was the corporate
accountant, correct?

A That is correct.

Q And the fees for Mr. Lipresti and
Mr. Zagami's work were paid by the corporation,
correct?

A That is correct.

Q Now, you also said that one of the things
that you had a problem with was the July meeting
that you had with Mr. Zagami. Was this a meeting
towards the end of July?

A I don't remember the exact date, but it
was somewhere in there.

Q And you were present at that meeting?

A I was present, Mr. Zagami was present,
and Dr. Lower was present.

Q Mr. Kloster was not present, correct?

A Mr. Kloster was not present.

00167
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Q Okay. ©Now, at that meeting, both you and
Dr. Lower agreed that you would both take bonuses
out of the corporation at that time. 1Is that right?

A That is correct.

Q And at that time, both of you took a
$45,000 bonus out of the corporation, correct?

A That is correct.

Q And a couple of days later, you took some

of that money and wrote a check, on August 7, 1997,
to Dr. Lower for the first seven months of the
buy-in payments, correct?

A I wrote a check for them. I mean,
whether it was that particular money or not, I can't
tell you, but yeah, some of that went towards that.

Q Well, are you saying you don't know what
that check was for, Dr. Peyton?

MR. TOOTHMAN: Objection.

THE WITNESS: Which check are you talking
about?

MR. TOOTHMAN: Yeah.

THE COURT: I think you're arguing with
him, and I don't think he understands what you're

talking about. The objection is sustained based on

00168
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that it's argument --

A

Q

MR. TOOTHMAN: Argumentative, Your Honor.
THE COURT: -- argumentative. Go ahead.
BY MR. JOHNSON:

This meeting was in July, correct?
Correct.

And sometime after that, in August, you

wrote a check to Dr. Lower for the first seven

months of the buy-in payments, correct?

A

Q

4

Q
A

Q

That's correct.

Do you recall writing him that check?
Yes, I do.

You gave him that check?

Yes, I did.

The money that you used to pay those

first seven months of buy-in came out of the $45,000

bonus that you were paid as a result of that meeting

in July, correct?
A I guess you can say that. I mean,
however your accounting is, yeah. I mean, whether

it was money I already had in my account versus the

money that came out of that bonus, yes, but -- yes,

that came out of that bonus.

00169
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A That's correct.

Q In July and August, you were both out for
that time period, that three weeks total, correct?
It was in July and August when you took the
vacations?

A End of June, July, and August, yes, sir.

Q And you say you had this discussion with
Dr. Locwer about taking liquor from the honor bar at

Disney World; is that right?

A Yes, sir.

Q Where is that set forth on Exhibit 557?
A It's not set forth on Exhibit 55.

Q You raised some issues concerning the

control over the finances of the corporation; is
that right?

A Yes, sir.

Q Now, when you signed on in June of '97,
it was your understanding, was it not, that
Dr. Lower was the president of Countryside, correct?

A That's correct.

Q And what was your position with
Couﬁtryside?

A Secretary and vice-president.

00170
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DIRECT EXAMINATION
BY MR. JOHNSON:

Q. Would you state your full name, please.

A. Raymond Francis Lower.

Q. What is your profession, Dr. Lower?

A. I'm an orthopaedic surgeon.

Q. Where do you live?

A. Waterford, Virginia.

Q. And how long have you been an orthopaedic
surgeon?

A. Since I finished my residency in 1987.
So it would be 11 years.

Q. Dr. Lower, I'd like to go back through

your professional background and your training a

little bit, if you could. You attended college, I

assume?
A. Yes.
Q. Where was that?
A. Seton Hall University in New Jersey.
Q. What degrees did you obtain?
A. A Bachelor of Science, a B.S.
Q. What year did you obtain that?
A. 1976.
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reconstruction at the University of Maryland in
Baltimore. That ended in -- let me see -- '91. I
got back on the staff of Walter Reed for about six

weeks, and I was deployed to Saudi Arabia for seven

months.
Q Did you serve in the Gulf War?
A. Yes, I did.
Q. For how long?
A. Seven months. From August until March.
Q. When did you finish up there?
A. I came back in March of 1991 and then

subsequently finished out my obligation in the
military and -- and got out of Walter Reed in the

summer of '91 and went in practice in Loudoun

County.

Q. Where did you go in practice in Loudoun
County?

A. I was initially with a Dr. Allen at

Dulles Orthopaedics.

Q. How long did you stay with -- with
Dr. Allen?

A. Until 1993.

Q. What did you do in 19937
00172
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A. I set -- I left Dr. Allen and set up wmy
own corporation.
Q. And what was the name of that
corporation?
A. Countryside Orthopaedics.
Q. That's the same corporation that's a

defendant in this case?

A. Yes, sir.

Q. Did you form the corporation?.
A. Yes, I did.

Q. Were you the incorporator?

A. Yes.

Q. Were you the shareholder in the

corporation?

A. Yes, I was.

Q. Up until 1997, were there any other
shareholders in Countryside Orthopaédics, other than
yourself?

A. No, sir.

Q. And when you started Countryside in 1993,
did you locate offices for the corporation?

A. Yes, I did.

Q. Where were those offices?

00173
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MR. JOHNSON: May I approach the witness?
THE COURT: Yes, sir.
BY MR. JOHNSON:
Q. I'm handing you what's been marked as

Defendants' Exhibit 8. Would you identify that,

please?
A. It's a letter to me from Dr. Peyton.
Q. Do you recall receiving this letter?
A. Yes, I do.
Q. Does this letter reflect that Dr. Peyton

had obtained the draft employment agreement?

A. Yes, it does.

Q. And what did you understand this letter
to be at the time you received it?

A. We -- I sent Dr. Peyton the initial
employment agreement, and he reviewed it. And then
what he did is he went through the agreement and
sent me back a letter with suggested changes or --
or areas that he wanted to further discuss with me.

Q. On the second page of the letter, did
Dr. Peyton make any comment with respect to a
restrictive covenant in the draft agreement?

MR. TOOTHMAN: Object to the relevance,

00174
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those numbers put in there would be structured.

Q. Did you and Dr. Peyton discuss whether
the buy-in would be paid in pre-tax dollars or
post-tax dollars?

A. We did talk about pre- and post-tax
dollars, and you know, we definitely talked about
pre-tax. And we also did talk about post-tax, and I
said we would do it -- we could structure it in
pre-tax dollars. -

However, we both had to benefit from it
and -- meaning that if I ended up having -- if a --
if a set dollar amount was made to the buy-in
agreement and he got the advantage of being able to
pay in pre-tax dollars, why should I be paid less
and having to pay tax and trying -- wanted to come
to the same number.

MR. JOHNSON: Your Honor, we offer
Exhibit 8.

MR. TOOTHMAN: Your Honor, we object on
relevance grounds. It also doesn't have any date.

THE COURT: It's admitted as Defendants'

Exhibit No. 8.
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(Defendants' Exhibit No. 8 was admitted
into evidence.)
MR. JOHNSON: May I approach the witness?
THE COURT: Yes, sir.
BY MR. JOHNSON:

0. Dr. Lower, did there come a time when you
signed an employment agreement between Countryside
and Dr. Peyton?

A. Yes.

Q. I'm handing you what's been marked as
Defendants' Exhibit 9. Can you identify that?

A. Excuse me. Yes. This is the employment
agreement that we signed as of the 24th of April
1995.

Q. Now, did Dr. Peyton come on board on

April the 24th, 19957

A. No, sir.
Q. When did he come on board?
A. I believe we had written in August 7th,

1995. So that was probably the date that he
actually started.
Q. Why is it that the agreement was signed

in April but he started in August?
00176
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A. I guess because we both felt comfortable
with it and were ready to roll and we needed to get
a signed agrecement to start getting Dr. Peyton on
all the insur:nce plans and get him up and running.
And that's on: of the biggest things in managed care

is to enter into these insurance plans and such.

Q. Would you turn to Page 5 of the
agreement.

A. Yes.

Q. What is Paragraph 13 of agreement?

A. Paragraph 13 is the restrictive covenant

that was in place.
Q. And on Page 6, there's some handwriting

at the top of the page. Do you see that?

A. Yes, I do.
Q. Is that in your handwriting?
A. Yes, it is. That's my initials scribbled

down next to the third line, and then under Section
IV, Roman numeral four, I crossed out "ten" and put
"five" in and actually written in.

Q. Why did you do that?

A. Because Dr. Peyton asked me to and I

agreed to.

00177
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A. Well, the corporation did, but it -- the
corporation actually gave him a bonus, but being
that it came out of -- it came out of the
compensation, I guess, that I would receive because,
if I didn't give him a bonus, I guess it would have
been -- it would have been paid out to me in
compensation.

Q. Was he entitled to any bonus under the
agreement in 19957?

A. No, sir, he was not.

Q. In 1996, turning our attention to the
discussions that you began having concerning the
buy-in, did you remember when it was that you first

had such a discussion?

A. Regarding the buy-in?
Q. Correct.
A. I don't remember exactly. I mean what --

what happened was August, September kind of rolled

around. And Randy hadn't really been pushing me,

and I hadn't been pushing him. We were waiting to
see and then -- because we needed to come up with
some kind of -- in order to come up with the buy-in,

we needed to come in with a valuation of the
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corporation.
It was at that time that I contacted

Mr. Zagami to go ahead and to look at some numbers.
In vrder to do that, of course, he needed toc have
numbers from IMM because not only would they give me
my -- I'm sorry. It would have been by Proclaim at
that time. Not only were they doing my billing, but
they were always -- also doing my payables.

0. The first discussion that you had on that
issue in 1996 with Dr. Peyton, was that initiated by
you or by Dr. Peyton?

A. I believe it was initiated by me.

Q. What did you tell him when you initiated

that discussion?

A. I just -- I don't have an exact
recollection of the conversation. I mean that --
I'm sure we just said, you know, work -- we've got

to get those numbers; let's go ahead and get going.
But I can't -- I don't remember exactly what I said.
Q. Did you request information from
Mr. Zagami at that point?
A. I requested it. I talked to Mr. Zagami

to ask him what we needed to do, and he basically

COMMONWEALTH COURT REPORTING, INC. (703) 00179




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Raymond F. Lower

528
knew the books. And he needed the information from
IMM to see what value -- you know, to help value the
corporation or ask that -- excuse me -- asset
liability list and -- and such.

Q. Did Dr. Peyton have an accountant
representing him at that time?

A. I -- I know -- I -- I don't know if in
the August, September time frame he did or not, but
I know after we subsequently gave him the -- after
the corporation subsequently gave him a letter, he
had -- he had a accountant helping him. And I
believe it was Mr. Kloster.

Q. Was the letter concerning the buy-in?

A. Yes, it was. The letter from Dan Zagami
was a way to structure the buy-in

Q. And was that something that was
ultimately agreed upon?

A. No. That was just -- that letter was to
try and put forth an idea of what we were going to
try and structure the buy-in in and refers to this
pre-, post-tax thing and -- and just idea of where
to go. It wasn't anything that was hard fact --

hard and fast because we had not had anyone sit down
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and actually value the corporation at that time.

Q.

A.

When was that letter sent out?

I believe it was either the end of

October or the beginning of November of '96.

Q.

Did you continue to have discussions with

Dr. Peyton concerning the buy-in throughout the rest

of 199672
A. Yes.
Q. How did those discussions progress?
A. Well, first, he was rather upset when he

got the letter from Mr. Zagami. He thought he was

kind of crazy. I mean, that's what he said. It

wasn't

that.

was --

A.

exactly in that vernacular, but he did state
And I, you know --

Did he say why he thought Mr. Zagami

Well, he thought he was being overcharged

for the buy-in. He said the contract says it's only

$100,0
know,

here?

had --

00; when I look at this thing, it's -- you

it comes out to like 140. What's going on

And my understanding is we tried. I

I believe Mr. Zagami ended up talking to

00181

COMMONWEALTH COURT REPORTING, INC. (703)




10

11

i2

13

14

15

16

17

18

19

20

21

22

23

Raymond F. Lower

530
Mr. Kloster about the letter to help, and then I
believe Mr. Kloster reviewed it and felt that he
understood what we were putting forward in terms of
a proposal to try and develop a pre- and post-téx
structure to the agreement.
Q. And did you have further discussions in

1996 with Dr. Peyton on those issues?

A, I mean, we talked about a number of
issues. I mean, we had -- we had quite a few
meetings. We talked about that and corporate
matters. I mean, are you relating -- talking about

specifically about the buy-in agreement? I mean,
that came up some but --

Q. What other types of issues did you
discuss at these meetings with Dr. Peyton?

A. Well, we talked about one of the problems
both -- I mean, we had a problem with -- yeah --
with Proclaim billing. And we had met with a
gentleman by the name of Chuck Mann and -- and Karen
Ebersole to discuss the problems with that.

I mean, Dr. Peyton, I allowed him to see
all the financials. I never hid anything from him.

He was able to get anything he wanted from IMM, and
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Medicaid. They can be organizations and things like
that.
Q. Now, were these all issues that were
discussed in 1926 with Dr. Peyton?
A. Yes. He was very aware of whatever. In

fact, Dr. Peyton helped me understand some of this

stuff. I mean he explored some of that and found
some of the -- some points.
Q. In 1997, in the beginning of 1997, did

you have any discussions with Dr. Peyton concerning

a potential buy-in?

A. Yeah. Yes.
Q. How and when did that first start?
A. Well, there are some letters I think that

have been introduced into evidence with coming back
from Mr. Kloster, I think, specifically in January
where he started looking at -- documents were
requested back in December regarding, as you brought
up already, the leases and -- and such with the
corporation. Mr. Kloster evaluates it, I think, so
that he could have an independent review of what
they felt the practice was valued at.

Then what we did is that went through the
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January, February time frame, and I know stuff was
going back and forth. And it got to the point where
Randy kept calling Zan -- Dan Zagami again, and he
kept calling Eric Kloster. It was like I'm getting
all these different messages, and all these fingers
are pointing at me every different way. And I
finally said what we need to do is we need to get
together, all four of us, looking everyone in the
eyeball so we can work this thing out. And that's
when we met on March 17th, and I'll preface that by
saying that, prior to that meeting, I sent a letter
to Dr. Peyton on the 14th of March.

Q. Let me stop you right there.

A. I'm sorry.

MR. JOHNSON: May 1 approach the witness?
THE COURT: Yes, sir.
BY MR. JOHNSON:

Q. Dr. Lower, I'm handing you what has been
marked as Defendants' Exhibit 28. Would you
identify that, please.

A, Yes. This is a handwritten letter I
wrote to -- to Dr. Peyton. The date is almost cut

off of the top. It's dated the 14th of March 1997.
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Q. Did you write all that yourself?
A. Yes, I did.
Q. And is that your signature on Page 57?
A. Yes, it is.

MR. JOHNSON: We offer Defendants' 28.

MR. TOOTHMAN: Objection. Hearsay and
relevance. Hearsay and relevance.

THE COURT: Is it being offered for the
truth of something that's in here? -

MR. JOHNSON: Well --

THE COURT: Or is it just being offered
to show that this was some sort of communication?

MR. JOHNSON: It's being offered to show
his state of mind in March of '97 which is relevant
to the fraud claim.

MR. TOOTHMAN: I don't get that one, Your
Honor. Who defrauded who? I'm sorry.

THE COURT: The objection is overruled.
It's admitted as Defendants' No. 28.

(Defendants' Exhibit 28 was admitted into
evidence.)

BY MR. JOHNSON:

Q. Now, was this a letter you wrote?
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A. Yes, it is.

Q. Did you write it on or about March 14th
of 19972

A. Yes, I did.

Q. Did you give it to Dr. Peyton?

A. I believe I actually left it on his desk
that day. It was a Friday.

Q. What led you to write this letter?

A. During the negotiations, a number of
issues started coming up with regards to the
increase in his salary, some of the -- some of the
ways that Dr. Peyton was interpreting things that
were being said. And my concern was, at that point,

before I wanted to allow somebody or give someone
the option to become a partner with me and give up
50 percent of what I've worked for, I wanted to make
darn sure that -- that we were going to be able to
work together.

And so what I wanted to do is just write
down -- this is just some of my feelings about some
of the things that had happened with regard to some
interpretations that he had and things that we were

talking about, stuff, talking about, you know,
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previous collections and -- and -- and such.

I mean I -- I don't think -- I don't
think you need to read the whole letter right now,
but that was the gist behind it because we had this
meeting coming up the 17th of March. And the idea
was, on the 17th of March with the four of us being
there, that is Mr. Zagami, myself, and Mr. Kloster
and -- and Dr. Peyton, we'd be able to sit down,
probably hash. . through where the inconsistencies were
with regards to where allocations were and things
like that. And then we would find out, you know, if
we were going to be able to go forward with
developing a relationship and -- and going through
with the contract, to develop bringing him in as a
50/50 partner.

Q. At the time you wrote the letter, had the
meeting already been scheduled for March 17th?

A. Yes, it had.

Q. If the meeting was already taking place
and you knew that, why did you need to send the
letter?

A. The reason I sent the letter was because

my feeling was we had been going back and forth now
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since the October time frame with negotiating.
We're trying to figure out expenses.

I -- one of the things I failed to
mention is, back in December, Dr. Peyton gave me a
list of expenses and such that -- where he reportedA
that I made $188,000 off of him in 1996 and because
he felt that there had not been good accounting. I
was somewhat surprised when I received that because
my salary from the year before had actually dropped
$20,000. So I was actually interested in trying to
figure out how I made $188,000 off of him.

And we went back, and we looked at -all
these figures to find out where did we go over, but
how much did we spend, etc. Based on that, based on
the conversations that transpired between that
December time frame and the March time frame, my
feeling was -- is that it was going to be one of
those you were going to be the end all that -- and
be all the end all.

On March 17 when we met, if we couldn't
iron these things out, we probably weren't going to
go forward with the partnership agreement, and

that's why I wrote that letter.
00188
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Q. Were you surprised when he called you on
Sunday?
A. No. I was glad when he called me. I was

hoping he would have called me a little bic earlier
but --

Q. What did the two of you talk about when
he called?

A. We talked about the substance of the
letter and -- and my concerns and that I, you know,

felt that this was something that was important and

that we -- I kind of -- I made the analogy that it's
almost like a marriage that we didn't -- we've got
to trust each other. We've got to have faith in

each other, and we've got to be able to work and

live together. And that's what we talked about,

and -- and Randy reassured me that that wasn't going
to be a problem. He said we are -- we do have a
good practice. We -- we can work well together. He

even mentioned his accountant, Eric Kloster, had
stated that we ought to try and work it because it
seemed like we -- we did have a good thing going and
that it appeared that we could work together from

things that were said. And I was reassured that,

COMMONWEALTH COURT REPORTING, INC. (703) 00189




ANGY JABVLLNE & b dow v wa

549

1, indeed, we were going to be able to make it work and
2 we were going to be able to go forward.
3 Q. How long did the conversation last?
4? A. Well, I know I recollect probably 45
5{ minutes, an hour. I'm not sure, but I mean it
6% wasn't like a ten-, 15-minute thing. We -- we did
[

7 talk for a while and went back and forth.

8: Q. During that conversation, did you discuss
9: the concept of being partners within the .
10; corporation?
11? A. Yes.
125 Q. Did you have any discussion at that time
13‘ about how long, if at all, you were going to remain
14% partners?
155 A, Well, I mean -- I mean I'm -- I don't

16, know if we specifically talked about the length of

17‘ time. It was just assumed -- I assumed that it

18 would be -- I mean, my thinking -- in the

19% deposition, Mr. Toothman asked me how long it would

20i be. And I said I felt it was until we died -- one

21: of us died or retired. I wasn't -- and that's
specifically what I believed.

[\V] [\V]
W \V]

And we had actually talked about things
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even with Mr. Zagami about getting life insurance to
the corporation and things like that to cover one of
us should that happen. Also Dr. Peyton, he said,

you know, to look out for each other's families.

And I mean, this is a -- this is something which
we're going to make work. It's going to last
longer. I had no reason to believe otherwise.

MR. TOOTHMAN: I object. Irrelevant.
His assumptions are not relevant either. It's not
material. I don't think it's probative on the
fraud, and also it's -- it's unrelated to the
agreement.

THE COURT: Overruled.

Ask your next question.

BY MR. JOHNSON:

Q. During that conversation that we'wve been
talking about or at any other time up until June
27th of 1997, did you have any other discussions
with Dr. Peyton about the families and taking care
of each other's families?

A. I'm sorry?

MR. TOOTHMAN: Object to the relevance,

your Honor.

190A
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THE COURT: Discussion about taking care
of each other's families?
BY MR. JOHNSON:

Q. To either one of you -- if something
happened to either one of you?

A. Well, we -- we -- what was talked about
was that we'd look out for each other, meaning that,
if one of us checked out, if one of us died, or
something like that, that we would ensure -- that
the other person would ensure that that family was
taken care of from the corporation with regards to
the stuff that was collected, we -- just like you'd
look out for a friend. That's what it -- I mean, it
was in that context.

Q. Now, the insurance we've talked about
that Mr. Zagami was looking into, can you explain a
little bit on what that was for?

A. That was more for the -- that was for the
contract for if one of us either died while we were
50/50 partners or that we retired. My understanding
was that part of that would be used to help defray
the costs of buying out the other partner.

Q. After the telephone conversation with

190B
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ended up kind of coming to a --
minds and, in some areas,
do it as 50/50. If we couldn't
with stuff, with
said we're going
that was usually how we --
it.

Q. - And where did things
meeting? After the meeting was
next?

A. Well, after that --
mean,
just said we're going to go for
contacted Mr.

Dan, I believe,

receipts or documents,
to go ahead and split it 50/50,

how we --

after that,

we shook hands and we knew --

554

a meeting of the

just said we're going to

actually prove it
then we just
and

how we settled

progress from that
over, what happened
we -- I
you know, we

it. At that time,

Lipresti from Jackson

& Campbell to go ahead and put together the

contract.
buy-in and show them to Eric so

could be wvalidated. And that's

Dan would work on the numbers for the

that everything

what we did.

Q. Now, was Mr. Kloster working with
Dr. Peyton during this time?
A. Yes, he -- as far as I know, he was.
Q. Was he acting as Dr. Peyton's accountant?
A. As far as I know, he was.
00191
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; Q. Did Dr. Peyton have a lawyer representing
% him during this process?
5 A. As far as I know, he did.
% Q. And did tuere come a time when drafts of
ﬁ the agreements were circulated?
q A. Yes.
ﬂ Q. And were comments --
ﬁ THE COURT: Mr. Johnson, I think now is a
|
ﬁ good time. Let's take a mid-afternoon break. Let's
10; take a ten-minute recess.
11 (Whereupon, the witness exited the
12, | witness stand.)
13% (Whereupon, a brief recess was taken.)
14i (Whereupon, the witness resumed the
15; witness stand.)
1é THE COURT: Counsel, I've learned that a
17 meeting I have tomorrow morning might not end by
18! nine o'clock. It might be as late as 9:30 before I
19; can start the case tomorrow. Could I just ask. you
205 to come at nine and just -- you might have to wait.
21; Can I ask you to do that? I'm sorry.
22i MR. TOOTHMAN: That's okay. That's fine.
23% THE COURT: Go ahead, Mr. Johnson.
|
!
|

00192
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to that?

A. He said, I'm not leaving either. That's
why we ought to just take it out.

And I said, Okay.

Q. In between March 17th of 1997 and the
date that the agreements were signed, did you have
any further discussions with Dr. Peyton concerning
the length of the relationship that you were
contemplating entering into?

A. Oh, in terms of the length of the
relationship, again, I mean, my feeling was and
Randy's as far as I was concerned that it was going
to be, you know, forever, I mean retirement, death.
I mean, we did have put in there, you know, the
payments over a four-year period. We did have
provisions in there for life insurance. I mean I --
I had no reason at all to suspect that he would want
to leave, not after what we had done to get to where
we were.

Q. Did Dr. Peyton ever make any statements
to you before the agreements were signed concerning
his intentions with respect to staying with the

corporation?

192A
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THE COURT: I was going to say
Mr. Toothman just hit it. Isn't this already in
evidence?

MR. JOHNSON: Probably it is.

MR. TOOTHMAN: It's Plaintiff's 1-A.

THE COURT: I mean isn't it already in
evidence as Plaintiff's Exhibit 1-A?

MR. JOHNSON: I think so.

THE COURT: Will you agree this is the
same as Plaintiff's Exhibit 1-A?

MR. JOHNSON: Yes.

THE COURT: It was signed on June 27th,
199772

MR. JOHNSON: Yes.

THE COURT: Okay. So that will be a fact
in this case.

BY MR. JOHNSON:

Q. Do you have Exhibit 337

A. Yes, I do.

Q. And what is that?

A. A stock purchase agreement effective the

1st day of January '97 between Randall S. Peyton,

M.D. and Raymond F. Lowexr, D.O.
00193
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Q. And when was that signed?
A. 6/27/97.
MR. JOHNSON: We offer Defendants' 33.
THE COURT: It's admitted as Defendants'
33.
(Defendants' Exhibit 33 was admitted into
evidence.)
MR. TOOTHMAN: It's admitted. I have no
objection.
BY MR. JOHNSON:
Q. Do you have Defendants' Exhibit 347
A. Yes, I do. That's a stockholders'
agreement made effective the 1st day of January 1997
by Raymond F. Lower, D.O., Randall S. Peyton, M.D.,
and Countryside Orthopaedics, P.C.
Q. And when was that signed?
A. 6/27/97.
MR. JOHNSON: Defendants offer Exhibit
34.
MR. TOOTHMAN: No objection, your Honor.
THE COURT: Admitted then as Defendants'
No. 34.

(Defendants' Exhibit No. 34 was admitted

COMMONWEALTH COURT REPORTING, INC. (703) 00194




13-
14
15%
16

17
18
19:
20
21
22

|
235

Raymond r. Lower

565
into evidence.)
BY MR. JOHNSON:

Q. Where were these agreements signed on
June 27th, 199772

A. At our office in Countryside.

Q. Were you there at the time?

A, Yes.

Q. And Dr. Peyton was there at the same
time?

A. Yes.

Q. Did you both sign these agreements at the
same time?

A. Yes, we did.

Q. Did you have any discussions with
Dr. Peyton at the time the agreements were being
signed?

A. We just -- you know, we were happy to get
it done. So I was getting ready to go out of town
that day for -- actually, leaving that afternoon
with my family to -- to go to -- on vacation. So we

were glad to have it consummated, and since I was

rushing out, we decided when I got back we would go

ahead and toast the agreement.

00195
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Q. Now, was it your understanding that
Dr. Peyton was going to be required make periodic
payments for the buy-in?

A, Yes.

Q. In other words, was the amount of the
buy-in going to be paid all at once or over time?

A. The amount of the payment was structured
as per the documents, monthly payments over four
years interest free.

Q. Was that a pre-tax or a post-tax
arrangement as you understood it?

A. That was a pre-tax arrangement.

Q. And when these agreements were signed,
they were retroactive to January 1, 19977

A. That's correct.

Q. Did you have any discussion at the time
with Dr. Peyton concerning buy-in payments for
January through June 19977?

A. When we signed the agreements?

Q. Right.

A. Well, he was supposed to pay me that day
when he signed it, but since I was heading out of
town and he didn't have a check with him, I just,

00196
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you know -- I said, Well, I guess you can have it
for me when I get back. I was going to be gone for
two weeks, and I mean, I trusted him. So --

Q. And did he ultimately make that payment?

A. Not when I got back. Actually, when I
got back, I hadn't been paid, and I, you know,
waited for it. It was not paid, and I asked him a

number of times for it. And in fact at one point, I

even called counsel to just say what -- you know,

I -- I'm surprised I haven't been paid. Do you have
any suggestions because I don't -- you know, and --
and at that point, Dr. Peyton finally in August gave
me a payment which was -- even though he gave it to
me in August and I should have the August payment,
it was already a month in arrears when he gave it to
me .

Q. What do you mean it was a month in

arrears?

A. Well, the payments were due the 1lst of
the month according to the contract, and -- and the
date that he gave -- the date he gave it to me was

on the 7th of August. And it didn't include the

August payment.

00197
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c. What did it include payments for?
A. January through July.
Q. At any other time other than August 7th,

1997, did Dr. Peyton pay any other payments for the

buy-in?
A. No, he did not.
Q. Did you ever discuss at any other time

with Dx. Peyton the status of those payments?

A. Yeah. I asked him where the money was.
Q. What did he say?
A. He said that what he -- what he

thought -- well, actually, what transpired was we

had a meeting, Dr. Peyton and myself and Mr. Zagami,
in the end of July. It was regarding the -- it was
the middle of the year. So it was really regarding
compensation, how much money there was going to be
in terms of bonus and expenses and such like that.

After that meeting, we had decided, based
on the revenue in the -- in the corporation, that we
would pay each other a bonus. Nothing at that time
was said.

I got a phone call from Mr. Zagami. I

don't know exactly when it was, sometime within that
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week, going, Dr. Peyton called me and asked why
isn't this in post-tax dollars.

And I said, What do you mean?

He goes, The agreement, you know, it's in
pre-tax dollars, and he's calling. He goes, Did
you -- did you authorize the -- did Randy talk to
you about this?

And I was said, No, he didn't talk to me
about it. And I said,. I didn't know.

And that's when Randy then called me and
said, Hey, Ray, this thing is in pre-tax dollars. I
thought you said we were going to do it in post-tax
dollars.

And I said, We talked about pre- and
post-tax, Randy, but if you remember the way it was
going to be structured, if we did it in pre-tax
dollars, I didn't have to want to get penalized for
having to declare the -- the tax portion of it. I
mean we had to pay taxes when we're -- no one was
trying to abrogate their responsibility with regard
to the taxes, but we were trying to make it a fair
transaction. Again, I, you know, just -- well --

Q. Up until the agreements were signed on
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June 27, 1997, did Dr. Peyton ever tell you that he
had any plans to leave the corporation?

A. No.

Q. Did he ever tell you that, after signing
the agreements, he was going to leave the
corporation?

A. No.

Q. Did he ever tell you that he joined the
corporation knowing that he would leave? " Did he
ever tell you that?

A. No.

Q. Did he ever tell you that he joined the
corporation knowing he would leave and that he just
wanted to get rid of the restrictive covenant in the
1995 employment agreement?

A. No, he never told me that.

Q. Had he told you that, would you have
entered into the agreements on June 27, 19977

MR. TOOTHMAN: Objection. Calls for
speculation. Irrelevant, your Honor.

THE COURT: Doesn't it call for
speculation?

MR. JOHNSON: I don't think so because
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THE COURT: That means you can answer the
question.
THE WITNESS: Thank you. The question
was, if I would have known that Dr. Peyton was going
to just have me sign the -- sign the contract to get

over the restrictive covenant, would I have gone

through with it? 1Is that correct?

BY MR. JOHNSON:

Q. Correct.
A. No, I wouldn't have done it. I think
earlier I -- I stated that why would I give up 50

percent of my corporation and bring someone in as a
50/50 shareholder when the guy was going to walk. I
mean when the benefits -- to me, you look at the
employment agreement that he had in '95, you look at
what he signed in -- in 1997, what we signed
together, and you look at the benefits that he
derived after becoming a 50/50 partner.

I mean I -- I took out the restrictive
covenant. That increases -- he had more, you kﬁow,
corporate power. He was able to -- to -- to have
more vacation. His pay increased. He got accounts

receivable, and he was an employee of the

00201
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corporation. He was an employee. I mean, if I
would have had any -- if I would have had any
thoughts that the guy would have walked, why
wouldn't I have made the contract stricter:?
Q. Was there a provision for severance, for

payment of severance pay in the 1995 agreement?
A. No.
Q. Was there a provision for payment of

severance pay under some circumstances in the 1997

agreement -- employment agreement?
A, Yes, there was.
Q. Were there any other items where

Dr. Peyton had a greater allowances of payments
under the 1997 agreement than he did under the 1995

agreement?

A. Sure. As a -- as a 50 percent
shareholder, he didn't have -- his allowances were
whatever they wanted -- whatever he wanted it to be.

Because they came out of his compensation as an
employee, he had certain -- certain allowances.

Q. Now, we're talking about allowances.
What types of expenses does that include?

A. Well, it initially included -- for him,

00202
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he had CME. He had a cell -- a cell phone. He had
a car allowance. He had vacation. I don't -- I'm
going to refer to the exhibit, Defendants' Exhibit
No. 9, your Honor -- paid family health insurance,
contributions to the corporate retirement plans, and
relocation benefits.

Q. Now, after you signed the agreements, did
you go on that vacation for two weeks?

A. Yes, sir, I did.

Q. And that was from the end of June until
sometime in July?

A, Yes.

Q. And then did you come back to the office

after your vacation?

A. Yes, I did.

Q. Did you start working --

A. Yes, I --

Q. -- at your office?

A. Yes, I did.

Q. And you were seeing patients at that
time?

A. Yes.

Q. Now, was -- was Dr. Peyton working in the
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199772

A. No, he did not.

Q. Did he tell you that he had contacted
Commonwealth Orthopaedics and Rehabilitation in
September of 199772

A. No, he did not.

Q. Who is Commonwealth Orthopaedics and
Rehabilitation?

A. They're a competing orthopaedic group.

Q. Where are they located?

A. They've got multiple offices. They have
an office -- they are -- they're a group -- they
were formed -- there was a couple of separate
orthopaedic entities. One was in Reston, and one
was in -- one was in Fair Oaks, and one was in
Arlington. And the three practices merged and

formed Commonwealth Orthopaedics for a total of
about 12 or 13 orthopaedic surgeons.

What they also did -- where there were
two other orthopaedic surgeons in Loudoun County and
Dr. Sternberg and Evans, that practice dissolved
with Dr. Sternberg going to Kaiser and Dr. Evans

joined Commonwealth Orthopaedics.

203A
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The importance of that, I believe, is
that what happened was that Commonwealth -- Bill
Hazel, who is one of the principals in that, had
wanted to get their -- had wanted to get their foot

in the door in Loudoun County. And he basically --
they had ended up getting an office right across the
hall from my office, Mark -- Mark Evans becoming
part of their corporation I believe. So -- I mean,
they're located in four different places,- Loudoun
County and the other places I mentioned.

MR. TOOTHMAN: I object as testifying to,
respectively, what they wanted. He can testify to
the locations.

THE COURT: The real point of this is the
competitor.

MR. JOHNSON: Correct.

THE COURT: Okay. As to motives for
Commonwealth, I'll sustain the objection to that.

MR. JOHNSON: All right.

MR. TOOTHMAN: As to anything else, it's
overruled.

BY MR. JOHNSON:

Q. When you were talking about their office

203B
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being across the hall, across the hall where?

A. In my -- the new Lansdowne office that
I -- where the corporation just located to.

Q. You moved into the Lansdowne office the
beginning of November; is that right?

A. That's correct.

Q. And when did Commonwealth open its office

acrcss the hall?
A. It was close to the same time. I think

it was maybe towards the end of December, the end of

December, January time frame. I can't remember. It
was fairly -- pretty close to the same time.
Q. Even before Commonwealth had an office

across the hall from you, did you consider
Commonwealth to be a competitor of Countryside
Orthopaedics?

A, Yes.

Q. Did Dr. Peyton, as far you know, consider

Commonwealth to be a competitor of Countryside

Orthopaedics?
A. As far as I know, he did.
Q. Did the two of you ever discuss that

Commonwealth was a competitor of Countryside

203C
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cross-examination, and if you want the Court to
require him to produce what he's talking about, I'll
do it. I'll require him to produce it.

MR. TOOTHMAN: 1I'd like to request that
at this time, your Honor. It looks like we're going
to carry over to tomorrow anyway.

THE COURT: We'll get to this tomorrow
when you cross-examine him.

Go ahead, Mr. Johnson.

MR. JOHNSON: Thank you.

BY MR. JOHNSON:

Q. The information that you understand was
given by Dr. Peyton to Commonwealth Orthopaedics and
Rehabilitation, do you view that as confidential and
proprietary information of Countryside Orthopaedics?

A. Yes.

Q. And did Dr. Peyton ever request
permission from you to give that information to
Commonwealth?

A. No.

Q. What is it about that information that
you consider it to be confidential and proprietary?

A. Well, the information that I saw that --
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and I actually -- I believe we obtained from
Commonwealth Orthopaedics -- when we subpoenaed
them, I believe they gave us the documentation that
was turned over to them -- showed all the amounts of
money that were -- it was the -- it was the form
that IMM produces that gives you the collections,
billings, and percentages outstanding ARs. That was
the information.

MR. JOHNSON: May I approach the witness?
THE COURT: Yes, sir.
BY MR. JOHNSON:

Q. I'm handing you what's marked as
Defendants' Exhibit 40 and ask if you can identify
that.

A. Yes. This is the performance analysis
that Proclaim/IMM would produce for us on a monthly
basis.

Q. And the first and second pages appear to
be a Proclaim form?

A. Yes.

Q. What do we see on the third page and the
pages thereafter?

A. On that page is a doctor analysis on
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having health problems the week preceding the --
this -- this calling me to meet.

And I said to him -- I said, Well, Randy,
is there anything, you know -- what can we do? I
mean there can't be anything that insurmountable.
We took -- we negotiated this thing. What all of a
sudden has caused you to change? Maybe you could
give me a list or something of grievances where we
could see what -- if there isn't something we could

work out.

And he said -- he goes, Okay. And he
still gives me his letter of resignation. And then
the next week out -- you know, part of my feeling

is, if the guy really wanted to work something out,
why didn't you hold on to the letter of resignation
and give us a list, and -- and let's go ahead and
work it out. Instead, I get the letter of
resignation, and then I get a list the following
Monday of -- of -- of his grievances, I.guess I
could say.

MR. JOHNSON: May I approach the witness?

THE COURT: Yes, sir.
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BY MR. JOHNSON:

Q. Doctor, I'm handing you what's been
marked Defendants' Exhibit 55 and ask if you can
identify that.

A. Yes. This is the request of the areas
that Dr. Peyton felt we needed to hash out prior to,

I guess, continuing our relationship.

Q. Who prepared that list?

A. As far as I know, Dr. Peyton did.

Q Were you given that list?

A, Yes, I was.

Q Was that after the resignation letter had

been given?

A. Yes, it was.

Q. How long after?
A. The following -- I believe it was Monday.

MR. JOHNSON: Defendants offer Exhibit
55.

MR. TOOTHMAN: No objection.

THE COURT: 1It's admitted then as
Defendants' Exhibit 55.

(Defendants' Exhibit 55 was admitted into

evidence.)
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BY MR. JOHNSON:

Q. Did you review this list when it was
given to you?

A. Yes, I did.

Q. Did you discuss it with Dr. Peyton?

A. I don't -- I don't recollect actually
discussing this list per se with him. I mean --

Q. Okay. Did you ever refuse to discuss it
with him?

A. No, I never refused to discuss it with
him. I mean the problem -- I got this list, and
I -- you look at this, and you go back to the -- you
go back to our -- our meeting back in March. aAnd

80, 90 percent of this was things that I felt we had
already worked out. I mean we had a meeting in
September, the end of September, where I said to
Randy -- I said, Are you okay? 1Is everything, you
know -- do you have any problems with anything?

He said, You know, Ray, the only thing
that I'm a little bit upset about is this attorney's
fee that you're -- you're sticking me with half the
bill for with regards to the Purcellville build-out,

you know, this Purcellville building that we were
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trying to get going. And I -- and that was the only
thing I knew. When we got all this other stuff -- T

mean this is stuff that we had been talking about
except for there was a couple of things down here,
quote, vesting schedule. He had never mentioned
anything to me about that.

And then number 21 on the second page, he
goes, My car lease and title will be transferred
into the corporation in my name, not to Lower. I
mean, I start looking -- you know, in retrospect now
looking at this, I go what am I going to do, give --
give up all this stuff and then he's still going to
walk in four weeks, five weeks. I don't know.

Q. In between October 3rd of 1997 and
December 31 of 1997, did you ever observe Dr. Peyton
photocopying any patient charts of Countryside

Orthopaedics?

A. Yes, I did. Yes, I did. I'm sorry.

Q. On how many occasions?

A. Probably at least three or four I would
say. I remember specifically one morning coming in
because I had an early morning surgery. And I came
into the office, and the copy machine was on. And
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of file system we were going to get. I mean, what's
happening is we were moving. He was involved in all
the moves. He had knowledge, intimate, more so than
me because he met and we got documentation in --
in -- of meetings and such with the architects, with
Bogus (phonetic) who I believe was building things
out and such. So again, this was an acquisition for
the office which he was well aware of and which, you
know, we just -- it got taken care of. As president
of the corporation, my understanding was I was able
to conduct the day-to-day operations of the
corporation. We had discussed it in meetings. He

was aware of it, and we pursued.

Q. When did he approve it?

A. Approve what?

Q. That expenditure.

A. There was no set approval. I mean we
just -- we had talked about it. We had to do it,

and so we did it.

Q. Now, it's your testimony today that in
1997 when you and Dr. Peyton discussed the subject
of the restrictive covenant that you said you wanted

one? You would sign one yourself?
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A, I said why not leave one in the -- in the
contract. Yeah. We talked about actually leaving
the restrictive covenant in there just because we
had one before. Why not keep it equitable? Let's
carry it from contract to contract.

Q. You had one before too?

A. What? No. I mean the one that we had

with the contract with Dr. Peyton.

Q. Well, that's Dr. Peyton's contract. I
was talking about yours. Did you have one in yours
before?

A. Well, he was an employee of the
corporation. So of course, I didn't have a -- he
didn't have a -- I didn't have a contract.

Q. Well, tha: was the problem. When he

became a shareholder, he wasn't supposed to need one
just like you because you never had one either;
right?

MR. JOHNS"N: Objection.

THE COURT: The way you phrased it is
argumentative, but you can ask him about whether he

had an agreement himrelf earlier.
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A I believe so. 1I'd have to look at the
bills again to see. 1It's been a little while.
Q I want to see if you can find Exhibit 1-D

up there.

(Whereupon, the Court conferred with
counsel.)

MR. TOOTHMAN: Don't bother, Doctor. I
think we've got it here.

(Whereupon, the Court conferred with
counsel.)

MR. TOOTHMAN: It might be a défendants'
exhibit. What I'm 1ooking for is the stock purchase
agreement from June, and it might be a defendants'
exhibit. It looks like this (indicating).

THE WITNESS: Which one?

MR. TOOTHMAN: 33.

THE WITNESS: Defendants' 337

(Whereupon, the Court conferred with

counsel.)
BY MR. TOOTHMAN:
Q Do you have that, sir?
A Yes, I do.
Q And is this the stock purchase agreement
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we just referred to?

A I believe so, yeah.

Q Okay. Let's look at Page 4, Paragraph 8,
"Representation." Do you see that?

A Yes, I do.

Q What does it say?

A It said, "The parties hereto agree that
Jackson & Campbell, P.C., represented the seller in
this transaction and in the preparation of this
agreement . "

Q All right. And that's consistent with
your knowledge, right?

A That's correct. They represented
Countryside Orthopaedics.

Q Under this agreement -- why don't you go
to the first page.

A Okay.

Q Okay. Before any of the numbered
paragraphs, it says, "this stock purchase agreement"

in big capital letters there?

A Right at the top?
Q Yes. Do you see your name in that
paragraph?
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A Yeah, I see my name and Dr. Peyton's
name.

Q After your name, it says what in
guotation marks?

A Seller.

Q So that means under the terms of this
agreement, you're the person referred to as the

seller, right?

A Yes.

Q So Jackson & Campbell represented you.
A Yes.

Q All right. ©Now, while we're on this

agreement, let's look at Paragraph 1, subparagraph

1.1-A as in "apple.™®

A Okay.
Q Second sentence, see there, "At the
closing" -- let me stop with that. The closing on

this agreement occurred when?

A The 27th of June, 1997.

Q All right. It says, "At the closing, the
seller shall surrender to the corporation his
certificate representing ownership of the shares in

transferable form, duly endorsed in black, and
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accompanied by duly executed stock power." Di«d you
do that on June 27, 1997 or before?

MR. JOHNSON: Objection. Again, I object
to him trying to reopen the complainant's cases.
That's the basis for my objection.

THE COURT: I don't think he's trying to
do that. 1It's overruled.

BY MR. TOOTHMAN:

Q Go ahead, sir.
A No stock certificate was given, because
no money was transferred. I wasn't paid. Why

should I give a stock certificate?

Q ~ Now, you were paid, however, in -- what
was it, like late July or early August, right?

A I was paid, but it wasn't current. Even
when he gave me the check in August, he was a month
behind.

Q Now, let's look at, on the next page,

Page 2, subparagraph 1.2, "Payment of the purchase

price." Do you see that?
A I'm sorry. What was -- which one?
Q Subparagraph 1.2.
A 1.2. Okay.
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Q Begins with the words "Payment of the
purchase price." Now, it says -- the second
sentence says what?
A "The buyer hereoy irrevocably authorizes

the corporation to have the required monthly payment
of the purchase price withheld from his salary and
paid directly to the seller."

Q And did you -- strike that. 1I'm getting
confused.

Did Countryside cause that to happen?

MR. JOHNSON: Objection to the relevance.

THE COURT: Overruled. Go ahead and
answer the guestion.

THE WITNESS: No. I mean, I -- it was
like it says: It was -- I was authorized to do it.
I didn't have to do it. And we had elected to defer
his payment until he had the financial resources to
pay me. And that was decided with the check,
obviously.

BY MR. TOOTHMAN:

Q And you said, "we elected." You meant
you and Dr. Peyton and the corporation, all three of

you?
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A Yes.
Q Now, did Dr. Peyton receive one or more
paychecks in every month from July 1997 through

Dzcember of 1997?

A You mean was he paid every month?

Q Yes.

A Yes.

Q I want you to look at Page 5 of this

agreement, Paragraph 10; first two words are "entire

agreement . "

A You said Page 5, 10? Yes, I have it.

Q All right. Now, there's a reference in
there -- go ahead and read it to yourself if you

would, because I want to ask you a question, but go

ahead and read it first.

A "This agreement sets forth the" --
Q I'm sorry. Go ahead and read it to
yourself. I did make you read other things out

loud, but that's fine.

A Okay. Yeah, I've read it.

Q Okay. The transaction -- the phrase is
used in the second line of this sentence -- it's all
one sentence. It says, "transaction contemplated
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hereby." Do you see that?
A Yes, I do.
Q "The transzaction contemplated hereby" is

the transaction that occurred on June 27, 1997 when
these five agreements: The two employment
agreements -- four agreements: The two employment
agreements, the stock purchase agreement, and the
stockholder's agreement, were signed, correct?

MR. JOHNSON: Objection. The agreement
speaks for itself.

THE COURT: Isn't it clear it means the
transaction pursuant to this agreement?
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