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VIRGINIA: 

IN THE CIRCUIT COURT OF LOUDOUN ClRCUIT COURT 

RANDALL S. PEYTON 

Complainant 

v. 

COUNTRYSIDE ORTHOPAEDICS, P.C. 
Serve: Raymond F. Lower, D.O., President 

44055 Riverside Parkway, #104 
Lansdo\vne, VA 2"0 176 

and 

DR. RAYMOND LOWER, Individually 
Serve at: c/o Countryside Orthopaedics, P.C. 

44055 Riverside Parkway, #104 
Lansdowne, VA -20176 · 

Defendants. 

Al\1ENDED 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CH-18157 

BILL OF COMPLAINT FOR SPECIFIC-PERFORMANCE. ACCOlJNTING. 
BREACH OF CONTRACT. TORTIOUS INTERFERENCE, AND 

TEMPORARY AND PERMANEI\'T INJUNCTIONS 

COMES NOW the Con1plainant, RANDALL S. PEYTON, by counsel, and files this Bill 

of Complaint for Specific Perfo~ance,. Accounting, Beach of Contract, Tortious Interference, 

and Temporary and Permanent Injunction against Countryside Orthopaedics, P .C., a Professional 

Corporation, Dr. Raymond Lower, Individually, and Integrated Medical Management, Inc .• a . . . . 

Virginia corporation. 
'i. 

I. Factual Background. 

1. Dr. Randall ~erton (hereinafter referred to as 11Dr. Peyton"), the Complainant in 

this cause, is a re.sident of the Couno/ of ~oudoun and at all times pertinent to this proceeding 
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• 0 

has been licensed as a medical doctor by the Common·wealth of Virginia, practic.ing medicine. in .. 
• .! 

this state and specializing in orthopaedic medicine and surgery. 

2. Countryside Orthopaedic (hereinafter referred to as "CoWltryside") is a Virginia 

corporation whose principal place ofbusiness is located at.44055 Riverside Parkway, Suite 104, 

Lansdowne, Virginia 20176, and is a fim1 who _spec~alizes in the practice of orthopaedic 

medicine. 
. .... - .... ···--- ... . . .. - ----·· -· ---- .. :-.. :~- .:.:.:.:::..=.:: ·:· 

3. Dr. Raymond Lower (hereinaf1er referred to as 11Dr. Lower") is ~ resident of the 

Commonwealth of Virginia and is licensed by the Conunon\\·ealth of Virginia to practic~ 

medicine. At all tin1es pertinentJo ~ll.i~ .. -~.a~~' Dr. Lo~cr was eiL'ter the sole shareholder of 
. . .. . .. ·-··---· ----. ·--·-· ·------- .... -· ···-

Countryside or a fifty percent shareholder during the time when Dr. Peyton \Vas also a fifty 

percent shareholder of Cow1tryside. . .............. ··-- ··- ....... ·-··-···--·-···· 

4. Integrated Medical Management, Inc. (hereinafter r~fE;rre~ to as "IMM") is the finrt 
• • • 0 • • • • 

retained by Countryside for the purpose of collecting receivables and as.such, exercises po~~e~~io~· .. 

and control over those receiv~les which Co~tryside· is collecting as a result of services rendered 

by Dr. Peyton. At all times pertinent to this cause, IMM obeyed. the directives of Countryside 

and Lo\ver and therefore acted as the agent of Countryside and Lower. 
: -

~;l~®i\,~m&P•,~~l"=tri~A.f~itl~•~ltaJifaiRtei~~~~a.&.i~¥~~~-i · · · :{~~ ..... ~ ..... =i~· ••• ?f, .• ~.~"*~~~~ .. ·.w~»v •.. ~~=» ... -.1$ ..... ~:-.--x~v.·.·., .•. ~~~ •• ~..-'"'"'~wd.:lx-~ .. :-:-m.~~ ... ;.o.:,-c-~.,~.·.·, ... ~w.wl-S,x.,o/.·~ ...... · •• ·:-.·x·.-.M,~ . . . .... . . . .. 

2 .. ··-··- -- .. --- .. -··· ..... ···-. --- . -···-·-···- -·--
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'··: 

8. On or about August 1, 1995, D_r. Peyton ~~joined Countryside e'J.J9flf:im1J 
rD:I,lt"1}~1.~~g~§i as·:an orthopaedist pursuant to Ell'::·e~ployme~t ag~eeme~t ,vhich is at~c~~d 

hereto and incorporated herein as Complainant's Exhibit A. 

9. From or about August 1, 1995, until June 1997, Dr. Peyton was a physician 

·" ... : . 

employed by Countryside, and he rendered m~dicai servic~ to ~~i~u~ p~ti~~u,-·~~j"oyed s~gicai ··· ·--- · ·;· 

privileges ~t the local hospitQ.ls, devote4 his full time ~d atte~~on to developing his medical . .. . . .. . ~- .. . . 

practice. and generally discharged his du~es in connection with his employ~ent by Coun~ryside · · 

in a conscie11tious, diligent, and professional manner. 

10. In January 1997, Dr. Peyton was offered an opportunity by Countryside to 
. ' 

purchase fifty percent of its stock, and after extensive negotiation, hi J~e 1997, retro~ctive t~ 
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January, Dr. Peyton executed a stock purchase agreement which gave him certain rights and 

remedies as a shareholder of Countryside. 

11. From the inception of his .. employment, Dr. Peyton experienced difficulty in 

determining the manner and method of accoWlting used by Countryside in ascertaining its 

receivables and in allocating expenses. In addition, Dr. Peyton began to notice a patten1 of 
. . .. ... -

charges and expenses which Dr. Lo\ver \Vould allocate to Countryside but which were not 

believed by Dr. Peyton to be proper expenses or deductions. .. 
,{'. 

~· 

12. In addition, Dr. Peyton's salary was often arbitrarily and capriciously adjusted by 
I 
.• 

Countryside in order to reflect the \Vhims of ~e corporation. 

13. After becoming a shareholder of Coll:lltryside, the method of accounting employed 

by Countryside and Dr. Lower did not change, notwithstanding the fact that Dr. Peyton \Vas now 

a fifty percent shareholder and had additional rights with regard to the fi~cial_ affairs . of 

Countryside. ... • • • • • ... 0 •• ... •• - -- ••••• 0 ..... ·- ·- -··· -· ·- -

14. During his tenure as a shareholder of Countryside, Dr. Peyton observed that the 

pattern of miscellaneous deductions being made from income of the ~orporation continued' . . . 

without a sufficient response or:.accou~ting by Dr. Lower or Cow1tryside. In addition, Dr. Peyton 
0 • • • • • 

noticed that charges and e~J>enses which he believed to be the personal expenses of Dr. Lower 

were being paid by the corporation without Dr.Peyton's knowledge or acquiescence. 

15. During the summer and fall of 1.997, witho\,1~ ~ ~~e~ing of the board of directors . . . . . . .. ... 

and without Dr. Peyton's authorization, ~r. Lower entered into a lease for professional space, 
f 

prepaid rent from Countryside, incurred legal and accounting fees, and incurred various furnishing 
t• ~·"" : . .. . . . ·- . .. . .. 

an4 leasehold improvement.s expens~s, all without Dr. Peyton's kn'?wledg~ and ~cquiescence. 
'\ 

4 .. 
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16. Upon information and belief, the various charges which were being made against 

the corporation's capital assets depleted the value of the corporation and of Dr. Peyton's stock, 
... 

all to his detritnent as a fifty percent shareholder of Countryside. 

17. Given what he perceived to be a irregularities in the manner in which the financial 

affairs of Countryside were being handled, on October 3, 1997, Dr. Peyton elected to tender his 

resignation as an employee of CoWltryside. 

18. Upon becoming a shareholder of the corporation, Dr. Peyton entered into a stock 
•.. J 

purchase agreement by which his stock in the corporation would be restricted, and the 

shareholders agreement executed by Dr. Peyton provided that upon Dr. Peyton's "'ithdra\val from 

the corporation, the corporation would purchase his stock based upon the book value of the 

corporation for the preceding fiscal year. . .. - . ·- . .. ·---··· ...... -. 

19. In addition, Paragraph (e)(l) of the Employment Agreement \)j~~).f.lJi~~~J:I~}.~~~P. 
!<v .... :·~·)o.·: ................ -:-..... ~· ... -:.:·.·.·:-:~·.-..~·: ........... ~~=x~~ .. :.=:. 

litBi~fJ~IBD§fiill provid~d that lfii1!~1·Q~!81B~JIMBi~!fil*i;l~f.iil 
-; 

r.J.ll~fi:~"*=r~-..:.~~~rT:ttwit.~W:~~jl¥~~--~~:c:n:~~n~~~tiiVifi~lM1if*"itz.:: .... ·.;::~-r~:r~·:z:·::t···=::u~_··~==~~::.-n 
~tJ.i.i~t~~~t~~~,G.1.iftwe,~~~~~!i~l!:l»k~%~HP.~:u~•!im:~.t.w.i!mP.l.~J-MBH.a~~~iupon 

~~ 1 

withdrawal from the· employment of Countryside, -Dr. Peyton would receive eighty percent of ... _.~-
. . . ·. . . 

·~. r.·· 
income allocated to his practice, less expenses charged to him. 

{'.: 

s ·' 

00005 



21. Following Dr. Peyton's notice of resigbation, Dr. Lower continued a practice of 

allocating unjustifiable expenses to the corporation as well as incurring personal obligations for 

which he sought reimbursement from the corporation. 

f.fiUfatai.t~Bnetti.z~e~lett~tmlli1b1fl8.b1:·~iBll~i.r~&-.w~:;1'~tr:~T.aw~$~~:mis'l'-~1tat~: ~;~~:::>-~~==ls~.~~=~:;·-"':::::.:,~xM~:.::~f«,A~~~*'~~:«'*~i~i::::c-:>:.:.l:l.-.:~x=~;;:;,::-:-.~nS.~=·~~.;;.;;:::.{·~l\"~~~-:-£~~~~~~~..m~~~w.-:-.!R~:.t-.~~m~t~;;;~,::.:-~::.=:::~.=~u.;;.~~ .. 

:c. 

24. In addition, Dr. Lower b~gan exhibiting hostility and anin1osity toward Dr. Peyton, 

notwithstanding the fact that the employment agreement required Dr. Peyton to continue to 

perform services during the period of time prior to the date when his \\rithdra\\'al \Vould become 

effective. 

25. On one occasion, Dr. Lo\ver maligned and defamed D~. PeYton in front of a p~tfent 
~~ ~~ . 

by engaging in a physical altercation with Dr. Peyton, accus~ng him of unprofessional conduct, 

and then stating to the patient, "he's crazy .... . .... ····-··· - --·- .. -··- -· ----··· 

26. Notwithstanding the fact that Dr. Peyton's patients have· an absolute right ·to· - .. 

continue seeking medical care and treatment from Dr. Peyton, upon information and belief, 

Dr. Lower and Countryside have engaged in a pattern of conduct desig~e4 ~o il~pair and inhibit 

Dr. Peyton's ability to e~ec~iv~ly and professionally render treatment to his patients \Vhich 
.. . . - i ·: . . .. _.,: .. - ...... ··- . ' . : --.- -· ·- ·- .... - ..... 
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include not making patient medical files availaple and refusing to n1ake medical files available 

to Dr. Peyton, notwithstanding the express request of patients to do so. 

27. The failure of Countryside and Lower to facilitate Dr. Peyton's continued practice 

of medicine as well as their intentional interference with his aboility to render treatlnent to those 

individuals who have elected to have him continue as their treating physician is pm·ticularly 

onerous in light of the fact that Dr. Lower and Dr. Pey~on drafted a joint letter to be sent to Dr. 

Peyton's patients which gave them notice of Dr. Peyton's leaving. A copy of this letter is 

attached hereto and incorporated herein as Complainant's Exhibit B. 
d \ 

28. Upon information and belief, various patients of Dr. Peyton have not received 
.. ) 

notification of his leaving Countryside Orthopaedics as CoWltryside and Dr .. Lo·wer have refused 
0 0 

to make available to him ~ complete listing ~f those patients whom Dr. Peyton has treated while 

~sociated with Countryside, including current patients who require post-operative foliow~up. 

29. In addition, upon infonnation and belief, the corporate account of Coimtryside 

which contains receivables generated by Dr. Peyton to which he is entitled pursuant to the 

employment agreement has been depleted as a result of various deductions which have beeri made· 

which should not have been made. 

30. In addition, upon information ~d belief, Dr. Peyton has pereeived a course of 

conduct which has resulted in unauthorized expenses and deductions having be«;t:to made fr~~ ~ios 
.... 

physicians' 8CC01.lllt in order to deplete the re~eivables t~ ~hich he is o~ntf~ec'f pursuant tooihe -· .. - ~"' 

employment agreement. 

f' 

-··- ··-·-···-·--· -- .. --·- -·-···--
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31. Although as of the filing of this cause, Dr. Peyton has withdrawn fron1 CoWltryside 

as an employee, he has n~t received any indication as to the amount which Countryside would 

ackno,vledge is in his receivables account. 

32. IMM collects receivables on behalf of Counttys.ide, and in this role, disburses 

receivables. As such, it has the capacity to allocate to Countryside and distribute funds which 

belong to Dr. Peyton pursuant to the employment agreen1ent. 

33. Giyen. Dr .. Lower•s and Co~tryside's pattern of depleting corpo_rat~ assets by 
• 0 

II 

paying unauthorized and unjustified expenses, upon infoQnation an4 be~icf, the corpo~ate ~ccount 

which contains those receivables to which Dr. Peyton is entitled, will be depleted if such conduct 

is not enjoined by this Court. 

34. . Dr. Peyton will suffer irrep~able barn~ and injury if the corporate assets are not 
• • • • • ... • • 0 

protected in order that he may recover his receivables, if various patient flles are not made 

available to him, if Dr. Lower and Countryside are not enjoined from interfering with 

Dr. Peyton's abil~ty to treat his patients and practice medicine, and if such other relief as may 
be proper is not granted by this Court. 

II. Specific Performan~e of Employment Agreement. 

35. Paragraphs 1 through 34 are incorporated herein by reference as if fully set forth. 

36. The. Employment Agreement entered into betYleen Dr. Perton and Countijside . 

specifically pro~ des that Dr. Peyton shall be entitled to all of his accounts receiva~les generate~ 

by him prior to January 1, 1998, minus expc~es allocated to him . 

.. 
8 . -··-- ··- -·· --·- ·---·- ... -··· ·-
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3 7. Although ~em and has been made upon Countryside for payment of his receivables, 

as of the filing of this cause, no payment has been made. 

38. In addition, despite repeated requests .for an accounting as to those sums to which 

he is entitled, Countryside ~d Dr. Lower have specifically refused to provide Dr. Peyton with 

any type of accounting whic~ would accurately depict the an1ount of his receivables and those 

expenses, if any, which Countryside contends are properly chargeable to Dr. Peyton. 

39. The agreement further provide$ tha~ Dr. Peyton shall receive eighty percent of his . ............... ·-·· .......... ·-- -· - ......... ·-··· ·-
. (. 

~ccounts receiyabJcs collected subsequent to his v..ithdrawal on December 31, 1997 fron1 

Countryside, and as of the filing of this cause, notwithstanding repeated demands for information 

regarding the extent of these receivables, Countryside and Dr. Lower have failed and refused to 

provide Dr. Peyton with an ~COl:lllting as t? those ~~s which would be due under this provision 

of the employment agreement. 

40. As part of Dr. Peyton's withdrawal as an employee of CountrYside and his sale 

of his fifty percent interest back to the corporation, it \Vas agreed that various patient files on 

those patients who elected to have Dr. Peyt~n. ~ontinue as ~eir treati~g physi~iat:t \~ould be made · 

available to him in order that he would be able to continue giving appropriate care to his patients. 

41. Notwithstanding repeated demands for this client information as \vell as an 
. . . :. . ·. . ·. 

affmnative indicatiQn by cotmsel for Couneysid~ and Dr. Lower that "gettirig ~e charts·would ··· · 

not ?e a proble~," as of the filing of this cause, Dr. Peyton has not received those files which 

are necessary in order to treat those patients who have elected to have him continue as their 

physician. 

9 !· 
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42. At this time, Compl~nant is aware of approximately 180 individuals who wish to 

continue having Dr. Peyton treat them, and notwithsta.t1ding the fact 1hat Countryside has been 

well aware of a number of those patients who wish to continue with Dr. Peyton and the obvious 

need for medical files, only 24 files have been produced as of the filing of this cause. 

43. Failure to properly account for Pr. Peyton's receivables and to pay him the ~urns 

to which he is entitled as well as failure to make client files available is a specific breach of the 

employn1ent agreement. 

44. As part of the equity powers of this Court, the Court can order and decree that, 

subject to an accounting, Countryside disburse those sums to which Dr. Peyton i.s entitled and that 
. .I 

it produce medical files for those individuals who have elected to have Dr. Peyto11 con~1ue as 

their treating physician. 

WJ:iEREFORE, Dr. Peyton asks this Court to ~nter. an orde~ specifically enforcing the . . . . .. 

terms of the employment agr~e~tent whi~h \\il~ require Countryside to pay to Dr. Peyton those . . . . .. . . .·. . ...... · .. 

make client charts and information available to Dr. Peyton in accordance with the express 

agreement reached \Yith Co~tryside and Dr. Lower. 
;,l 

III. Prayer for an Accounting. 

45. Paragraphs 1 through 44 are .incorporated herem by reference as if fully set forth. 

46. Upon information and belief, various expe.nses have be~n charged or \\rill ~ 

charged agmnsi Dr. Pe)'ton's· aecoiuifs receivable which ·are not properly chargeable to him.--·-- __ :_ 
.. . .. . ...... 

.. --·· ---·- ··- -·· .. 
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47. In addition, upon information and belief, the actual am~~t of those a~counts 

receivable which ar~ as a result of services and ~urgery rendered by Dr. Peyton and arc therefore 

sums to which he is entitled pursuant to the employment agreement have not been properly 

accounted for. 

48. In order to determine the actual amoW1t of those sunts in his receivables account 

as well as expenses which are properly chargeable to him, Dr. Peytt;:»n asks this Court to order 

an accounting of any and all income generated by him and t'? make a detern~ination as to 
'· ·'· 

chargeable expenses. 

49. Dr. Peyton has no adequate remedy at law in order to determine. t~e actual amount 

of those sums to which he is entitled pursuant to the e1nploy~ent agreement, as well as those 

expenses properly chargeable to him. 

WHEREFORE, Dr. Peyton asks that tlus Court to order an accounting of any and all 

income generated by him and to make a determination as tq chargeable expenses. 

,; 

IV. Breach of ContracftfJj(j~~~t1~-1!}i. 
... ....... ( .................. ·.· ... ~· .... ·"·*·· .. · ········'·····--' 

SO. Paragraphs 1 through 49 are incorpor~ted herein by reference a5· if fully set forth. · ·- · 

S 1. CoWltryside and Dr. Lower have specifically breached the terms and conditions · 

of the employment agreement entitling Dr. Peyton to his portion of the accounts receivables. 

52. As a result of this breach, Dr. Peyton has incurred various expenses, including but 

not limited to attorney's fees and accountants' fees, on his behalf expended. 

• • •• 0 • 0 •••••••• 
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53. Upon .inf~nnation and belief, as a result of the breach .~.f the e1nploy.~~11t 

agreement, Dr. Peyton is entitled to his receivables less properly allocable expenses, and this sutn 

is believed to be between $100,000.00 and $150,000.00. 

WHEREFO~, Dr. Peyton asks that a judgment be entered against Com1tryside in at least 

the sum of $150,000.00 and that this sum be adjusted upward in the event that an accounting 

reveals that the sum to which he is entitled is actually more. 

VI. Prayer for Ten1pora.:v Injunction. 

54. Paragraphs 1 through 53 are incorporated herein by reference as if fully set forth. 

55. ll\1M is the entity who is collecting Dr. Peyton's acco~ts receivables, and upon .. , 
information and belief, IMM will. distribute these receivables as directed by Countryside and/or 

' . . ~· .. 

Dr. Lo\ver. 

56. In order to protect his receivables, it is imperative that IMM be enjoined fro1n 

distributing these receivables except as otherwise ordered by this Coll!l. · :· · · 

. . .... ·- .. 

57. Dr. Peyton has no adequate remedy ~t law in order .to protect his receivables~-an~ . 

this Court may order such extraordinary relief. 

58. There h~ a strong probability that Dr. Peyton \vill prevail upo':l ~~-merits~~ this 

cause, thus justifying the is_sl:Wlce of a temporary restraining order by this ~urt protecting Dr. 
. . . .. . . .. . . . . .... 

Peyton's receivables pending an accounting as requested. 

WHEREFORE, Dr. Peyton asks that this Court enjo~ii llvfM from· dishili'Sing·a.ny- and all . .. .. . . . .. 

accounts receivables to. Countryside and/or Dr. Lo\ver until an accounting can be performed and 

a determination m~e as t~ those receivables allocable to Dr. Peyton. 

12 
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VII. Temporary Injunction as to Client Files. 

59. Paragraphs 1 through 58 are incorporated he1·ein by reference as if fully set forth. 

60. Dr. Peyton is being damaged in his ability to effectively treat patients in light of 

Countryside and/or Dr. Lower's arbitrary refusal to provide client files as requested. 

61. Nonvithstanding the fact that· many of the patients who have been seen ~y Dr. 

Peyton and are now tnaking appointments for treatment had specifically requested, either verbally 

or in writing, th~t their files be made available to Dr. Peyton, §32.1-127.1:03(d)(7) provide~ that 

"records of a patient may be disclosed, where necessary, in connection \\'ith the care of the 

pati~nt.•• 
===sz:.s.:::. 

62. In addition, the cited Code section ~t sub-section ( d)(8) also provides that records 

r· 
may be made available, "in the normal course of business in accordance with accepted standards 

.I . 

. ... ··-···· ...... - ···: .... 
of practice within the he.alth services setti~g. 11 

63. It is respectfully submitted that the failure of Dr. Lower and Countryside to 

provide medical records as requesteq specifi~ally violates not .9nly_ the Cod~ of Yiis.!nia .. ~u~ also 

accepted standards of practice in the medical industry. 

64. Dr. Peytqn has no adequate remedy at law, and this Court may specifically order 

the production of those records necessary in order to treat patients who li~ve elected to. contfnue-
care with Dr. Peyton. 

WHJ::REFORE, Dr. Peyton asks this Court to ~rd~~ .. an .. iinnlediate- productionby ... ----· 

Countryside of those files needed to care for patients who have elected to have Dr. Peyton . 

continue as their treating physician. 

. ; 
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VIII. Breach of Fiduciaty Duty ijf~jg. 

65. Paragraphs 1 through 64 are incorporated herein by reference as if fully set forth. 

66. Pursuant to the employment agreement, Dr. Peyton h~ a proprietary intc~cst in his 

accounts receivable which were collected by Countryside and IMM. 

67. In addition, as a shareholder of the corporation during the tin1e of his einploylncnt, 

Countryside and Dr. Lower owed Dr. Peyton a duty of care and fidelity which would extend to 

protecting his accow1ts receivables and not diverting them or depleting then1 for improper 

purposes. 
. -·· .. -·· .. ····---- --·- -- -- ---- ·-··-·--·-· 

.. 
·' 

70. Upon information and belief, various unjustified expen~s have bee~ allocated to 

Dr. Peyton, s accounts receivable in order to effect their depletion and decrease the sum he would 
, I 

actually receive. 

71. Countryside and Dr. ~o~er o\ve~ Dr~ Peyton ~e. fid~c~arr ~uty_·_ as an employee 
~·' ~~- ~. 

and 50% sharehold~r of the corpor~tion to protect his accoun~ recei:va~le and tO not inake ·· 
. . ... . . .... . ... 

unjustified or unpermitted deductions .. 

14 
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72. Upon information and belief, there have been unjustifiable and unauthorized 

deductions made from Dr. Peyton's receivables, and tliis conduct is a breach of the fiduciary duty 

owed to Dr. Peyton to Countryside and Lower. 

. ...... -. - .. 
74. In addition, th~ sh~eholdcr agreement by \vhich Dr. Peyton became a 50% 

shareholder provided that no expenditures of corporate funds would ~xceed $5,00Q without the 

unanimous consent of Dr. Peyton and Dr. Lower as shareholders of Countryside:~~ but upon 
..... = 

information and belief, vari.~u~ e)\."P~nditures exceeding S~,~00 wer~ .. ~a~e wi~out the 

authorization of Dr. Peyton, and as such, upon information and belief, these exPenditures have . . 

depleted Dr. Peyton's accounts receivables to which he is entitled pursuan~ to the employment 

agreement. 

WHEREFORE, Dr. Peyton asks that judgment be entered against Countrysidei-l and 

... -·. ···- .. ··-· -·· - . ---·· ...... ·- ........ --

IX. Interference with Lawful BusinessJliB~~---~If~· 

75. Paragraphs 1 through 74 are incorporated herein by referen~ as if~ully set f~~-

76. The actions of Countryside and Dr. Lower are a tortious interference·with the right 

of Dr. Peyton to pursue his la,vful business. 

15 
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...... -- -· ... .. ... ••· • • .................. ......,_.......,. __ p__._._ • ....,_ ............... -....... ·r •• "·-·•-- ... -"'-
·--·..r:.a.r:~o •. ..,.. .. ....,~· 

77. CP.Jl.J~trysjf!<t.~c;l.Dr. Lower are aware of Dr. Peyton's profession and his attea1pts 

to continue practicing m~di~in~iQJJQ.v.ring.~ ~ithdrawal from Countryside . 
. . . . .. .. ... . .. . . .. ... ·- -..... ·-·-· ..... 

78. By fiU.lU.g ~~.!~~~~~B ~p_provide needed medical charts to Dr. Peyton, by making 
................ - .. ......... . - . 

disparaging comments ~~-~~t .. ~:r. Peyton_ to his patients, by suggesting to patients v.rho have been 

tr~.~~~9 by pr ... .r.ef!on $1!tJh~Y shoqld. continue \\itb Countiyside as their care provider and not 
- • •• - .. - ... -~~: -·- .. .:. ...... • 0 ._ .. 

Dr. Peyton, by having caused the cancellation of Dr. Peyton's participation \ovith Blue Cross/Blue 

Shield Capital Care witJlOQl {l_qyi§mg hi~ of this fact "'hich resulted in one of his patients being 
• • •• •• • • •• • - 0 ....... -

denied treatment for a hn:n\>~ condition, and by other acts and ontissions, Countryside and Dr. . . 

Lower have evidenced· a ·puf.P~.Ud intcn~ to interfere with Dr. Peyton's lawful business and the 

...... ~ - ... . . 
··.·: 

~ 1··" : :•~emmt:M l~~ : ·~ · ·.~.: · · ¥ • -~.~~it . · ~ · ,.~.1t~ ~ar· .•. ·~~.~'»~~~~ili-·"'~••••·····$~~~1J!ill~~~ ~ • :;:;or;:«-:; AA'4AA::-~~ »· ·':ri ·" ·.;... .~ ·~~iM. · . ·. ... . . ' '" · . . .. o 
. . . -. 

!".. • .:·. ~' •• • • • •• ·~ 

\. 

1'6 
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~"l("'>l~r:~r-· .. "l"···~·m~es.ttr"·lr·-~·~ ... ,~.·--~··-·--*:.:-m· ... x-c-'·- ·w---6ffw.,... .. f.llb.~~«<·~ar ... ~-·-=-,..t·mi~·~~·Ii·*:.:*w- ..... &"1 
¥~~~~~~;,:~-~ 

r~tiJ!IBiil! ... ft~ . ~ i1 

83. r~l~~llltD the foregoing acts of interference have proximately caused in1pairn1ent 

of Dr. Peyton's ability to pursue his business and practice his profession. 

84. As a result of the foregoing, Dr. Peyton has sustained damages . 
. , -. 

WHEREFORE, Dr. Peyton asks that ajudgn1ent be entered against Cow1tryside in the sum 

of $100,000.00 together with interest from the date of judgment. 
tt 

X. 
.~:·. 

85. Paragraphs 1 through 84 are incorporated herein by reference as if fully set forth. 

86. The conduct of Countryside and Dr. Lower amounts to a claim for tortious 

interference '\Vith contract for the follo\\~ng reasons: 

a. Countryside and Dr. Lower are aware ~~~~~of the agreement 
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d. This interference has proximately caused Dr. Peyton to sustain damages. 
,~). 

WHEREFORE, Dr. Peyton asks for judgment against Countryside and Dr. Lower in the 

sum of $100,000.00. 

( 

XI. Interference with Economic Opportunity. 

87. Paragraphs 1 through 97 are incorporated by reference as if fully set forth. 

88. The continuation of his professional practice presents to Dr. Peyton an econon1ic 

opportunity wh_ich is proprietary in nature. .,,. 
89. For the reasons set forth in this Complaint, the conduct of Countryside and Dr. 

Lower an1ount to an intentional interference with Dr. Peyton's economic opportunity to continue 

the practice of medicine. 

90. As a result of the interference with this economic opportunity, Dr. Peyton has 

proximately sustained damages. . .. .. 
WHEREFORE, Dr. Peyton asks that judgment be awarded in the amount of$100,000.00. 

, .. . · ... ' 
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XII. Punitive Damages. 

91. Paragraphs 1 through 90 are iucorporated herein by reference as if fully set forth. 

92. The acts o~ Dr. Lower and Cowttrysic;le evidence a malicious, \Villful, and wanton 

desire to injure Dr. Peyton, and therefore justify an award of punitive damages. 

93. The allege~ breach of the employment contract and the depletion of Dr. Peyton's 

accounts receivable is willful, wanton, and egregious conduct which justifies an aware of punitive 

damages. 

Bl~~~mm11Dtam~~--tA1mtl!4ittJ~JJ.I~JlRti~i!!lR'-i.~iilf.l! 
L~ :· 

... 
1.• 

.. --· ···-· -· ----· -~··-· -·· -· -------·---

00019 



•. ·.·.J. ·.·., 
WHEREfORE, Dr. Peyton a.sks .that a judgment be awarded for ptiriitive 'da:iiiages·of ·· ·. 

• • • • 0 • • • • • •• -. • •••• • • • • • : 

$350,000.00, the statutory maxin1wn. 
~i ~ 

LAW OFFICES OF ji 

GEORGE W. CAMPBELL, JR. & ASSOCIATES 
1401 Wilson Boulevard, Suite 1007 
Arlington, VA 22209 
(703) 525-8500 

By: ~J: aec;rgew ~ ampbell, Jr. 
Counsel_for Complainant 

'• 
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By Counsel 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR LOUDOUN COUNTY 

RANDALL S. PEYTON, ) 
) 

Complainant, ) 
) 

v. ) In Chancery No • .18157 
) -I 

COUNTRYSIDE ORTHOPAEDICS I P.C. I ) 

RAYMOND LOWER, D.O. I AND ) 

INTEGRATED MEDICAL MANAGEMENT, ) 

INC., ) 
) 

Defendants. ) 

. -:,_ 

AMENDED ANSWER AND GROUNDS OF DEFENSE OF DEFENDANTS 
COUNTRYSIDE ORTHOPAEDICS, P.C. AND .RAYMOND LOWER, D.O. 

1.•") 
I . .) 

.. -.. 

' .} 

, .. ' 
'- .. 

Without waiver of or prejudice to their demurrer filed to 

the Amended Bill of Complaint herein, but relying expressly 

thereon, defendants Countryside Orthopaedics, P.C. 

("Countryside") and Raymond Lower, D.O. ("Dr. Lower"), by and 

through their undersigned counsel and pursuant to the Rules of 

the Supreme Court of Virginia, hereby provide their answer and 

grounds of defense to the Amended Bill of Complaint for Specific 

Performance, Accounting, Breach of Contract, Tortious 

Interference, and Temporary and Permanent Injunctions (the 

"Amended Bill") as follows. 

FIRST DEFENSE 

The Amended Bill fails to state a claim against these 

defendants for which relief can be granted. 
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SECOND DEFENSE 

For answer to the separately-numbered paragraphs of the 

Amended Bill, these defendants respond as follows: 

1. Admitted. 

2. Admitted. 

3. Admitted. 

4. Denied. 

5. Denied. 

6. Denied. 

7. Denied. 

admit the allegations contained in ~ 

cannot admit or deny that Exhibit "A" 

is complete, relevant, or accurate, since no such exhibit was 

attached to the Amended Bill. 

8. These defendants 

8 of the Amended Bill, but 

9. Denied. 

10. Admitted. For further answer, three separate 

documents were signed by Peyton on or about June 27, 1997: an 

Employment Agreement, a Stockholders' Agreement, and a Stock 

Purchase Agreement. Those agreements speak for themselves. 

11. These defendants are without information sufficient to 

admit or deny the allegations contained in , 11 of the Amended 

Bill, the legal effect of which is to deny the same and to 

demand strict proof thereof. 

12. Denied. 
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13. Denied. 

14. These defendants are without information sufficient to 

admit or deny the allegations contained in ~ 14 of the Amended 

Bill, the legal effect of which is to deny the same and to 

demand strict proof thereof. 

15. Denied. 

16. Denied. 

17. These defendants are without information sufficient to 

admit or deny the allegations contained in~ 17 of the~mended 

Bill, the legal effect of which is to deny the same and to 

demand strict proof thereof. 

18. Denied. For further answer, the agreements referenced 

in , 18 of the Amended Bill speak for themselves. 

19. Denied. 

20. Denied. 

21. Denied. 

22. Denied. 

23. Denied. 

24. Denied. 

25. Denied. 

26. Denied. 

27. Denied. 

not attached to the 

28. Denied. 

For further answer, a copy of Exhibit B was 

Amended Bill served upon these defendants. 
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29. Denied. 

30. These defendants are without information sufficient to 

admit or deny the allegations contained in , 30 of the Amended 

Bill, the legal effect of which is to deny the same and to 

demand strict proof thereof. 

31. It is admitted that Peyton has withdrawn voluntarily 

from Countryside, but these defendants deny that Peyton has not 

received complete financial information to which he is entitled 

concerning Countryside for 1997. Peyton has also rece~ved 

information from IMM in discovery in this case. 

32. Denied. 

33. Denied. 

34. Denied. 

35. No response required. 

36. Denied. For further answer, the referenced agreement 

speaks for itself. 

37. Denied. 

38. Denied. 

39. Denied. 

40. Denied. 

41. Denied. 

42. Denied. 

43. Denied. 
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44. Paragraph 44 of the Amended Bill states legal 

conclusions for which no response is required. To the extent 

that a response may be required, the allegations contained in ~ 

44 of the Amended Bill are denied. 

45. No response required. 

46. Denied. 

47. Denied. 

48. Paragraph 48 of the Amended Bill contains statements 

as to the relief requested by the Complainant, for which no 

response is required. To the extent that a response may be 

required, the allegations contained in ~ 48 of the Amended Bill 

are denied. 

49. Denied. 

so. No response required. 

51. Denied. 

52. Denied. 

53. Denied. 

54. No response required. 

55. Denied. 

56. Denied. 

57. Denied. 

58. Denied. 

59. No response required. 

60. Denied.· 
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61. Paragraph 61 of the Amended Bill contains legal 

conclusions for which no response is required. To the extent 

that a response may be required, these defendants state that the 

referenced statute speaks for itself. Moreover, although these 

defendants believe that the statute is applicable in this case, 

these defendants note that the citation of the statute 

contradicts Complainant's counsel's representation in open Court 

in this matter that the statute has no application in this 

matter. To the extent that a further response may be required, 

these allegations are denied. 

62. Paragraph 62 of the Amended Bill contains legal 

conclusions for which no response is required. To the extent 

that a response may be required, these defendants state that the 

referenced statute speaks for itself. Moreover, although these 

defendants believe that the statute is applicable in this case, 

these defendants note that the citation of the statute 

contradicts Complainant's counsel's representation in open Court 

in this matter that the statute has no application in this 

matter. To the extent that a further response may be required, 

these allegations are denied. 

63. Denied. 

64. Denied. 

65. No response required. 

66. Denied. 
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67. Denied. 

68. Denied. 

69. Denied. 

70. Denied. 

71. Denied. 

72. Denied. 

73. Denied. 

74. Denied. 

75. No response required. 

76. Denied. 

77. Admitted. 

78. Denied. 

79. Denied. 

80. Denied. 

strict proof of any 

For further answer, these defendants demand 

alleged "loss of patients" and "resultant 

economic benefit." 

81 . Denied. 

82. . Denied. 

83. Denied. 

84. Denied. 

85. No response required. 

86. Denied. 

87. No response required. 
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88. These defendants are without information sufficient to 

admit or deny the allegations contained in ~ 88 of the Amended 

Bill, the legal effect of which is to deny the same and to 

demand strict proof thereof. 

89. Denied. 

90. Denied. 

91. No response required. 

92. Denied. 

93. Denied. 

94. Denied. 

95. Denied. 

96. Denied. 

97. Denied. 

98. Denied. 

99. Denied. 

100. All allegations not herein expressly admitted are 

denied. 

THIRD DEFENSE 

The relief requested in the Amended Bill is rendered moot, 

or is otherwise barred, in whole or in part, by virtue of the 

Decree entered by this Court on January 15, 1998. 

FOURTH DEFENSE 

Complainant is barred from obtaining the relief requested 

in the Amended Bill by the doctrines of estoppel, waiver, 
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unclean hands, laches, and the equitable maxim that one "who 

seeks equity must do equity." 

FIFTH DEFENSE 

These defendants reserve the right to assert that 

Complainant is barred, in whole or in part, from obtaining the 

relief requested in the Amended Bill by virtue of the applicable 

Statute of Limitations. 

SIXTH DEFENSE 

Complainant is barred from obtaining the relief requested 

in the Amended Bill, in whole or in part, by the defense of 

justification or privilege, including legitimate business 

competition, financial interest, responsibility for the welfare 

of another, directing business policy, and the giving of 

requested advice. 

SEVENTH DEFENSE 

The damages sought by the Complainant in this matter were 

not reasonably foreseeable by the parties. 

EIGHTH DEFENSE 

The damages sought by the Complainant in this matter are 

barred, in whole or in part, by the single satisfaction rule. 

NINTH DEFENSE 

Complainant is barred, in whole or in part, from obtaining 

the relief requested in this matter by virtue of, 3(e) (4) of 

Complainant's Employment Agreement. 
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WHEREFORE, defendants Countryside Orthopaedics, P.C. and 

Raymond Lower, D.O. respectfully request that this Court: 

a. Enter judgment in favor of these defendants and 

against plaintiff on all of Complainant's claims; 

b. Dismiss this action with prejudice; 

c. Award these defendants their costs of this proceeding; 

and 

d. Award such other and further relief as justice may 

require. 

JACKSON & CAMPBELL, P.C. 

Respectfully submitted, 

COUNTRYSIDE ORTHOPAEDICS, P.C. 
and RAYMOND LOWER, D.O. 
By Counsel 

Vernon W. Jo It! (#30354) 
Jackson & C , P.C. 
1120 Twentieth Street, N.W. 
South Tower 
Washington, D.C. 20036-3437 
(202) 457-1613 

Counsel for Defendants 
Countryside Orthopaedics, P.C. 
and Raymond Lower, D.O. 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the 

foregoing of Amended Answer and Grounds of Defense of Defendants 

Countryside Orthopaedics, P.C. and Raymond Lower, D.O. was 

mailed, by first class mail, postage prepaid, this 22nd day of 

April, 1998, to: 

George W. Campbell, Jr., Esq. 
George W. Campbell, Jr. & Associates 
1401 Wilson Boulevard 
Suite 1007 
Arlington, Virginia 22209 

Counsel for Plaintiff 

I III 
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Vl:RGINIA 

IN THE CIRCUIT COURT FOR LOUDOUN COUNTY 

RANDALL s . PEYTON I 

Complainant, 

v. 

) 
) 
) 
) 

) 

) 
) 

) 

) 
) 

In Chancery N9,. 18157· ·-. 

COUNTRYSIDE ORTHOPAEDICS, P.C., 
AND RAYMOND LOWER, D.O. I 

Defendants. 

FIRST AMENDED CROSS-BILL OF COMPLAINT 

_, 

·-:: 
\ ··-' 

Defendants Countryside Orthopaedics, P.C. ("Countryside") 

and Raymond Lower, D.O. ("Dr. Lower"), without waiver of or 

prejudice to their Demurrers filed herein and their Answer and 

Grounds of Defense filed herein, but relying expressly thereon, 

by and through their undersigned counsel and pursuant to the 

Rules of the Supreme Court of Virginia, hereby state their First 

Amended Cross-Bill of Complaint against the Compla.inant in this 

matter as follows. 

Introduction 

1. Countryside and Dr. Lower are two of the defendants in 

this case and Randall S. Peyton ("Dr. Peyton") is the plaintiff. 

2. Countryside is a health-care provider located in 

Leesburg, Virginia. 

3. Dr. Lower is a health-care provider employed by 

Countryside and is President of Countryside. At all times 
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relevant to this Cross-Bill, Dr. Lower was a shareholder of 

Countryside. 

4. Dr. Peyton was employed by Countryside from 

approximately August 1995 through December 31, 1997. 

5. Dr. Peyton was a purported shareholder of Countryside 

from January 1, 1997 through December 31, 1997. 

Factual Background 

6. As a non-shareholder employee of Countryside from 

August 1995 through at least January 1, 1997, Peyton's 

relationship with Countryside was governed by a written 

Employment Agreement, a copy of which is attached hereto and 

made a part hereof as Exhibit "A". 

7. Dr. Peyton's acquisition of an ownership interest in 

Countryside was the subject of extended negotiations in 

approximately late 1996 through the middle of 1997. 

8. Ultimately, Dr. Peyton agreed to acquire an ownership 

interest in Countryside subject to certain terms and conditions. 

9. Specifically, on or about June 27, 1997, Peyton signed 

an Employment Agreement dated January 1, 1997, a copy of which 

is attached hereto and made a part hereof as Exhibit "B"; a 

Stockholders' Agreement dated January 1, 1997, a cop~r of which 

is attached hereto and made a part hereof as Exhibit "C"; and a 

Stock Purchase Agreement dated January 1, 1997, a copy of which 

is attached hereto and made a part hereof as Exhibit "D". 
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10. Countryside and Dr. Lower entered into the Employment 

Agreement, Stockholders' Agreement, and Stock Purchase Agreement 

with Peyton in consideration of the agreements entered into by 

Peyton in those documents, as well as in consideration of 

Peyton's agreement to fulfill the obligations imposed upon him 

by those documents. 

11. In connection with the negotiation and execution of 

the Employment Agreement, Stockholders' Agreement, and Stock 

Purchase Agreement, the parties had the benefit of consultation 

with their own respective independent legal counsel and 

accountants. 

12. The Employment Agreement entered into by the parties 

as of January 1, 1997 contained several modifications of 

Peyton's employment arrangement with Countryside, including, 

among other things, a modification of a restrictive covenant, a 

$50,000.00 increase in Peyton's annual draw against the 

compensation portion of his Entitlement, an increase in 

potential severance pay, an increase from two weeks to thirty 

days of vacation time, and an increase in the share of 

Collections payable to Peyton. 

13. Countryside and Dr. Lower would not have agreed to 

these modifications in Dr. Peyton's employment arrangement 

absent Peyton's agreement to and compliance with all terms of 
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the Employment Agreement, Stockholders' Agreement, and Stock 

Purchase Agreement signed in June 1997. 

14. At the time of his signing the Employment Agreement, 

Stockholders' Agreement, and Stock Purchase Agreement, Dr. 

Peyton had no intention of complying with the terms of those 

agreements or of staying with Countryside for any extended 

period of time. Rather, Peyton entered into the Employment 

Agreement, Stockholders' Agreement, and Stock Purchase Agreement 

primarily to eliminate the restrictive covenant contained in his 

prior Employment Agreement (Exhibit "A" hereto) and to enjoy the 

benefits of the other modifications in the terms of his 

employment. Dr. Peyton did not disclose this to Countryside or 

Dr. Lower and he concealed it from Countryside and Dr. Lower. 

15. Under the Stock Purchase Agreement, Dr. Peyton agreed 

to purchase fifty shares of Countryside (representing SO% of the 

issued and outstanding shares of the capital stock. of 

Countryside) from Dr. Lower for a total Purchase Price of 

$94,258.00. 

16. Under the Stock Purchase Agreement, the Purchase Price 

was payable by Peyton to Dr. Lower without interest in 48 equal 

monthly payments of $1,963.71 beginning on January 1, 1997. 

Peyton's Default of the Stock Purchase Agreement 

17. When the Stock Purcha~e Agreement was signed on June 

27, 1997, Peyton did not immediately make the payments for the 
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months of January, February, March, April, May, and June 1997, 

but Peyton and Dr. Lower agreed that Peyton would be allowed a 

reasonable opportunity to bring the payments current. 

18. In or about July 1997, Dr. Lower inquired of Peyton as 

to the status of the payments due under the Stock Purchase 

Agreement. At that time, Peyton stated that he was having cash­

flow difficulties as the result of having built a deck on his 

home and paid for school for his children. 

19. On or about August 7, 1997, after repeated inquiries 

from Dr. Lower, Dr. Peyton made a payment to Dr. Lower of 

$13,745.97, bringing the payments current through July 1, 1997. 

Payments due from Dr. Peyton for the months of August, 

September, October, November, and December were never made. 

Peyton's Resignation 

20. On or about October 3, 1997, only approximately three 

months after the Employment Agreement, Stockholders' Agreement, 

and Stock Purchase Agreement were signed, Dr. Peyton tendered 

his voluntary resignation to Countryside. See Letter dated 

October 3, 1997 from Randall S. Peyton, M.D. to Raymond F. 

Lower, D.O., a copy of which is attached hereto and made a part 

hereof as Exhibit "E." 

21. Shortly after delivering his resignation, and at the 

request of Dr. Lower, Dr. Peyton delivered to Countryside and 

Dr. Lower a list of the purported reasons for the resignation, a 
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copy of which is attached hereto and made a part hereof as 

Exhibit "F." 

22. Pursuant to Section III(A) of the Stockholders' 

Agreement, upon the termination of Dr. Peyton's employment with 

Countryside, Countryside had the right to repurchase the 50 

shares of Countryside stock that Dr. Peyton had agreed to 

purchase. 

23. Pursuant to Section III(B) of the Stockholders' 

Agreement, the repurchase price was set at the amount of the 

purchase price paid by Dr. Peyton to Dr. Lower to purchase the 

stock. 

24. Pursuant to Section III(c) of the Stockholders' 

Agreement, the repurchase price was payable as follows: (1) 15% 

payable within 90 days; and (2) the balance payable in 24 equal 

monthly payments, with 8.5% simple interest per year. 

25. Since Dr. Peyton had paid $13,745.97 for. the stock 

prior to confirming his default under the Stock Purchase 

Agreement, he was entitled, at most, to be paid $13,745.97 

pursuant to the repurchase, pursuant to the Stockholders' 

Agreement. 

26. Count:!:'yside. at thc,.t time, ~xercised :it~ right to 

repurchase the stock, pursuant to Section III(A) of the 

Stockholders' Agreement, and notified Peyton, through his· 

counsel, of that decision. 
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27. At the time of the notification of Countryside's right 

to repurchase, neither Peyton nor his then counsel objected to 

Countryside's exercise of its right of repurchase. 

28. On December 31, 1997, Countryside delivered to Peyton 

a check in the amount of $2,061.90, representing 15% of the 

repurchase price, as well as Countryside's Promissory Note for 

the $11,684.07 balance due. 

29. Dr. Peyton deposit'ed the check and has received the 

funds representing 15% of the repurchase price. 

30. Thereafter, Dr. Peyton has received and accepted 

further monthly payments thereafter for the repurchase price. 

31. In making various allegations in this lawsuit, which was 

filed on January 9, 1998, Dr. Peyton has, however, called into 

question whether he recognizes Countryside's right of repurchase, 

Countryside's valid exercise thereof, and the terms of such 

repurchase. 

COUNT I 
(Fraud and Fraudulent Inducement) 

32. Paragraphs 1-31, inclusive, are incorporated herein as 

if fully set forth. 

33. By signing the Employment Agreement, Stockholders' 

~-:.:Jreeme~::.:, and Stock Purchase Agreemer.t in Jun~ :):~.·,, Peyton 

indicated his intention to be bound by these agreements and 

thereby made a misrepresentation of a material fact. 
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34. The very act of executing the Employment Agreement, 

Stockholders' Agreement, and Stock Purchase Agreement was an 

independent misrepresentation of a material fact. 

35. At or about the time that he signed the Employment 

Agreement, Stockholders' Agreement, and Stock Purchase Agreement 

in June 1997, Dr. Peyton made further misrepresentations of 

other material facts, stating to Dr. Lower that he intended to 

remain with Countryside for .... the long term and representing to 

Dr. Lower that he would comply with his obligations under the 

new agreements. 

36. Upon signing the Employment Agreement, Stockholders' 

Agreement, and Stock Purchase Agreement, Dr. Peyton stated to 

Dr. Lower "we are a good team" and that Countryside would be 

"the orthopaedic group in Loudoun." At or about the same time, 

Dr. Peyton agreed that he and Dr. Lower would officially "toast" 

their partnership upon Dr. Lower's return from vacation. 

37. The foregoing representations, including the signing 

of the agreements, were false and constituted actionable 

misrepresentations, since, at the time, Dr. Peyton did not 

actually intend to remain with Countryside and his primary goal 

in signing the agreements '\f?..S to avo:td the apr>l~.cation of the 

restrictive covenant contained in paragraph 13 of his original 

Employment Agreement, which provision was not contained in the 
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Employment Agreement signed in June 1997, and to obtain other 

modifications of the terms of his employntent with Countryside. 

38. In or about March 1997, Dr. Lower wrote Dr. Peyton a 

lengthy letter indicating Dr. Lower's concerns with respect to the 

then ongoing negotiations concerning the agreements. Dr. Lower 

and Dr. Peyton had a lengthy discussion concerning the letter, 

during which Dr. Peyton stated that he valued being associated 

with Dr. Lower due to his reputation in the community. These 

comments were designed to dispel Dr. Lower's reservations about 

the agreements. 

39. Dr. Peyton participated in meetings and preparations for 

the relocation of Countryside's offices in the summer of 1997, 

again implying thereby that he intended to remain with Countryside 

for the long term. 

40. Prior to signing the agreements, Dr. Peyton also 

participated in further extensive negotiations and meetings 

concerning these agreements, thereby further falsely indicating 

his intention to enter into a long term arrangement as a 

shareholder of Countryside, with resultant benefits and 

perquisites of employment not afforded him previously. 

41. ,Dr. Peyton did not disclose to Dr. Lower or Countryside 

the fact that, as of June 1997, Dr. Peyton did not actually 

intend to remain with Countryside and that his primary goal in 

signing the agreements was to avoid the application of the 
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restrictive covenant contained in paragraph 13 of his original 

Employment Agreement. This omission constituted an actionable 

failure to disclose and/or concealment of a material fact. 

42. The foregoing misrepresentations and omissions were 

made intentionally and knowingly. The misrepresentations made 

by Peyton were done with knowledge of their falsity. In the 

alternative, to the extent that the foregoing misrepresentations 

and omissions were not intentional, Peyton is subject to 

liability for constructive fraud in making these 

misrepresentations and omissions. 

43. The foregoing misrepresentations and omissions were 

material, since, based on those misrepresentations and 

omissions, Countryside and Dr. Lower, on their own part, entered 

into the Employment Agreement, Stockholders' Agreement, and 

Stock Purchase Agreement in June 1997. 

44. The foregoing misrepresentations and omissions were 

intended to induce reliance on the part of Dr. Lower and 

Countryside. 

45. The foregoing misrepresentations and omissions were 

intended to induce Dr. Lower and Countryside to sign the 

Employment Agreement, Stockholders' Agreement, and Stock 

Purchase Agreement in June 1997 and to perform their obligations 

under these agreements thereafter. The foregoing 

misrepresentations and omissions were thus intended to induce 
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Countryside and Dr. Lower to take actions that they would not 

otherwise have taken. 

46. The foregoing misrepresentations and omissions did 

induce reliance on the part of Dr. Lower and Countryside, in 

that Dr. Lower and Countryside signed the Employment Agreement, 

Stockholders' Agreement, and Stock Purchase Agreement in June 

1997 and performed their obligations under these agreements 

thereafter. Therefore, as a direct result of the foregoing 

misrepresentations and omissions, Countryside and Dr. Lower took 

actions that they would not otherwise have taken. 

47. The reliance on the part of Countryside and Dr. Lower 

upon the foregoing misrepresentations and omissions was 

reasonable and/or justifiable under the circumstances. 

48. Countryside and Dr. Lower sustained damages as a 

result of their reliance upon the foregoing misrepresentations 

and omissions. 

WHEREFORE, Countryside Orthopaedics, P.C. and Raymond 

Lower, D.O. respectfully pray that this Court: 

a. Adjudicate, decree, and declare that the Employment 

Agreement, Stockholders' Agreement, and Stock Purchase Agreement 

signed in ~une 1997 are voided based =n Peyton's fraud and 

fraudulent inducement; 
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b. Adjudicate, decree, and declare that the Employment 

Agreement dated April 24, 1995, Exhibit ''A" hereto, is restored 

to full effect; 

c. Adjudicate, decree, and declare that the Employment 

Agreement dated April 24, 1995 governed the relationship of the 

parties herein for the entire year of 1997, as well as any 

remaining obligations between the parties which may exist after 

December 31, 1997; 

d. Adjudicate, decree, and declare that the Restrictive 

Covenant contained in Paragraph 13 of the Employment Agreement 

dated April 24, 1995 be reinstated as of the date of entry of 

judgment, and that the Restrictive Covenant be enforced and 

applied for the twenty-four month period following the date of 

entry of judgment; 

e. Award damages to Countryside and Dr. Lower and against 

Peyton for damages which were the direct and proximate result of 

Peyton's fraud and fraudulent inducement in an amount to be 

proven at trial, but approximately $150,000.00; 

f. Award Countryside and Dr. Lower their reasonable 

attorneys' fees and costs incurred in this lawsuit; 

g. Award punitive damages in favor of Countryside and n­

Lower in the amount of $50,000.00; 

h. Award Countryside and Dr. Lower prejudgment and 

postjudgment interest; and 
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i. Award such other and further relief as this Court 

deems proper. 

COUNT II 
(Declaratory Judgment) 

49. Paragraphs 1-48, inclusive, are incorporated herein as 

if fully set forth. 

50. Due to Peyton's actions in this lawsuit, there is an 

actual controversy between the parties as to the repurchase of 

stock from Peyton by Countryside. 

51. As a result of the fraud and/or fraudulent inducement 

of Peyton, these defendants are entitled to an order declaring 

that the Stockholders' Agreement is void. In connection 

therewith, these defendants remain willing to repay to Peyton 

sums he paid to the defendants under the Stockholder's 

Agreement. 

52. In addition and/or in the alternative, pursuant to the 

terms of the Stockholders' Agreement, Countryside and Dr. Lower 

are entitled to an Order directing that Countryside has 

exercised its right to repurchase the stock, that Peyton is no 

longer a shareholder in Countryside (as of December 31, 1997), 

and that Countryside has agreed to pay the repurchase price 

provided by s~.::t.ion III (C) of the :=;tockholdel:.·:' .. ~greement, under 

the terms provided in that Section of the Stockholders' 

Agreement. 
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53. Such order would terminate the insecurity and 

uncertainty surrounding the rights of the parties on these 

matters. 

WHEREFORE, Countryside Orthopaedics, P.C. and Raymond 

Lower, D.O. respectfully pray that this Court: 

a. Adjudicate and declare the rights of the parties 

pursuant to the Stockholders' Agreement; 

b. Adjudicate and declare that the Stockholders' 

Agreement and Stock Purchase Agreement signed in June 1997 are 

voided based on Peyton's fraud and fraudulent inducement; 

c. Adjudicate and declare, in the alternative, that 

Countryside has effectively exercised its right of repurchase on 

the terms provided by the Stockholders' Agreement; 

d. Award Countryside and Dr. Lower their reasonable 

attorneys' fees and costs incurred in this lawsuit; and 

e. Award such other and further relief as this Court 

deems proper. 

COUNT III 
(Breach of Fiduciary Duty) 

54. Paragraphs 1-53, inclusive, are incorporated herein as 

if fully set forth. 

55. :Ln tht:: evel~t that the agreements signe~ l.n June ::..~~7 

were not voided, as a shareholder of Countryside, between January 

1, 1997 and December 31, 1997, Peyton owed Countryside and Dr . 

... 
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Lower (the other shareholder of Countryside) a fiduciary duty to 

act in good faith and in the best interests of Countryside and 

Dr. Lower. 

56. In the event that the agreements signed in June 1997 

were voided, as an employee of Countryside, Peyton owed 

Countryside and Dr. Lower a fiduciary duty to act in good faith 

and in the best interests of Countryside and Dr. Lower. 

57. Peyton breached the fiduciary duty owed by him to 

Countryside and Dr. Lower by, inter alia: 

a. soliciting employees of Countryside to leave 

their employ and join Peyton in his new practice; 

b. encouraging employees who did decide to leave 

Countryside not to give advance notice of their intentions to 

Countryside, and/or to give Countryside limited advance notice; 

c. postponing surgery and/or other medical treatment 

for patients until after December 31, 1997, so as to ensure that 

his new practice, rather than Countryside, would receive payment 

for these services; 

d. soliciting patients to receive their medical care 

and treatment with him in his new practice; 

e. ~omr..·1nicatir:~ with patients regarding his .,....lans 

to leave Countryside by means other than the joint letter 

authorized by Paragraph 12 of the Employment Agreement; 
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f. charging legal fees and other personal expenses 

to his corporate American Express card; and 

g. photocopying portions of Countryside patient 

charts; 

h. disclosing t.o third parties confidential and 

proprietary information of Countryside in connection with his 

search for alternative employment prior to departing from 

Countryside; 

i. failing and refusing, without justification, to 

fill out certain forms so as to permit Countryside to collect 

approximately $38,000.00 in charges for patient care rendered by 

Peyton on behalf of Countryside in 1997. 

58. Countryside and Dr. Lower have sustained damages as a 

direct and proximate result of Peyton's breach of fiduciary duty 

in an amount to be proven at trial, plus the reasonable 

attorneys' fees and costs incurred by Countryside and Dr. Lower 

in this lawsuit. 

WHEREFORE, Countryside Orthopaedics, P.C. and Raymond 

Lower, D.O. respectfully pray that this Court: 

a. Award damages to Countryside and Dr.. Lower and against 

Peyton for damas-es \•rhic~ ·. ·~re the :.'.-i..rect and p::-oxirnate result ·=>f 

Peyton's breach of fiduciary duty in an amount to be proven at 

trial, but approximately $100,000.00; 
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b. Award Countryside and Dr. Lower their reasonable 

attorneys' fees and costs incurred in this lawsuit; 

c. Award Countryside and Dr. Lower prejudgment and 

postjudgment interest; and 

d. Award such other and further relief as this Court 

deems proper. 

COUNT IV 
(Breach of Contract} 

59. Paragraphs 1-58, inclusive, are incorporated herein as 

if fully set forth. 

60. If not invalidated by this Court pursuant to Count I of 

this First Amended Cross-Bill, under the Employment Agreement, 

Stockholders' Agreement, and Stock Purchase Agreement, Exhibits 

"B," "C," and "D" hereto, Peyton owed various contractual 

obligations to Countryside and Dr. Lower. 

61. In the alternative, Peyton owed various contractual 

obligations to Countryside and Dr. Lower under the original 

Employment· Agreement, Exhibit "A" hereto. 

62. Peyton breached those contractual obligations by, 

inter alia: 

a. contacting patients regarding his impending 

departure from Countl:~ · :~C..!S., as prohibited by the original 

Employment Agreement, or, in the alternative, by means other 
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than the joint letter permitted by Paragraph 12 of the 

Employment Agreement; 

b. failure to devote full time and effort to the 

performance of his obligations to Countryside as required by 

paragraph 7 of the original Employment Agreement, or, in the 

alternative, Paragraph 6 of the Employment Agreement; 

c. soliciting employees of Countryside to leave 

their employ and join Peyton in his new practice; 

d. encouraging employees who did decide to leave 

Countryside not to give advance notice of their intentions to 

Countryside, and/or to give Countryside limited advance notice; 

e. postponing surgery and/or other medical treatment 

for patients until after December 31, 1997, so as to ensure that 

his new practice, rather than Countryside, would receive payment 

for these services; 

f. soliciting patients to receive their medical care 

and treatment with him in his new practice; 

g. communicating with patients regarding his plans 

to leave Countryside or, in the alternative, by means other than 

the joint letter; 

h. ch?.rg:.~·1r.- J c:·~·:.il fees and othr.~.- per:~·;··:tal expens-::'s 

to his corporate American Express card; 

i. photocopying portions of Countryside patient 

charts; 
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j. refusing to acknowledge Countryside's right of 

repurchase under the Stockholders' Agreement and Countryside's 

exercise of same; 

k. failing and refusing to return all property of 

Countryside upon termination of his employment; 

1. disclosing to third parties confidential and 

·proprietary information of Countryside in connection with his 

search for alternative employment prior to departing from 

Countryside; 
-

m. failing and refusing, without justification, to 

fill out certain forms so as to permit Countryside to collect 

approximately $38,000.00 in charges for patient care rendered by 

Peyton on behalf of Countryside in 1997. 

63. The foregoing breaches were material. 

64. In addition, even in the event that the Employment 

Agreement is not voided pursuant to Count I of this First 

Amended Cross-Bill, pursuant to Paragraph 3(e) (4) of the 

Employment Agreement, "full, timely, and continuing compliance 

in all material respects with every material term with this 

Agreement and of every other written agreement between" Peyton 

and Countryside "is a condition precedent to" Countryside's 

obligation to pay Severance Pay to Peyton under Paragraph 3(e). 

Thus, if the Employment Agreement is not invalidated, by virtue 

of the material breaches by Peyton of his contractual 
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obligations to Countryside, Countryside is relieved of any 

obligation to pay Severance Pay to Peyto~. 

65. Countryside and Dr. Lower have sustained damages as a 

direct and proximate result of Peyton's breach of his 

contractual obligations in an amount to be proven at trial, plus 

the reasonable attorneys' fees and costs incurred by Countryside 

·and Dr. Lower in this lawsuit. 

WHEREFORE, Countryside ··orthopaedics, P. C. and Raymond 

Lower, D.O. respectfully pray that this Court: 

a. Enter judgment in favor of Countryside and Dr. Lower 

for Peyton's breach of his contractual obligations; 

b. Adjudicate and declare that Peyton is not entitled to 

severance pay under the original Employment Agreement; 

c. Adjudicate and declare, in the alternative, that, as a 

result of Peyton's breach of his contractual obligations, 

Countryside is relieved of any obligation to pay P.eyton 

"Severance Pay" under the Employment Agreement effective January 

1, 1997 between Peyton and Countryside; 

d. Award damages to Countryside and Dr. Lower and against 

Peyton for damages which were the direct and proximate result of 

Peyton's breach of his contractual obligations in an amount to 

be proven at trial, but approximately $150,000.00; 

e. Award Countryside and Dr. Lower their reasonable 

attorneys' fees and costs incurred in this lawsuit; 
.... 
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f. Award Countryside and Dr. Lower prejudgment and 

postjudgment interest; and 

g. Award such other and further relief as this Court 

deems proper. 

JACKSON & CAMPBELL, P.C. 

' 

Respectfully submitted, 

COUNTRYSIDE ORTHOPAEDICS, P.C. 
and RAYMOND LOWER, D.O. 
By Counsel 

n, III {#30354) 
Jackson & CamQ 11, P.C. 
1120 Twent~eth Street, N.W. 
South Tower 
Washington, D.C. 20036-3437 
(202) 457-1613 

Counsel for Defendants 
Countryside Orthopaedics, P.C. 
and Raymond Lower, D.O. 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the 

foregoing First Amended Cross-Bill of Complaint was hand-

delivered this 21st day of August, 1998, to: 

George W. Campbell, Jr., Esq. 
George W. Campbell, Jr. & Associates 
1401 Wilson Boulevard 
Suite 1007 
Arlington, Virginia 22209 

Counsel for Plaintiff 

n/ III 
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A. .... 

E~LOYMENTAGREEMENT 

THIS AGREEMENT made effective as of the 1st day of January, 1997, by and 

between Countrys~de Orthopaedics, P .C., a Virginia professional corporation (the 

"Corporation"), and Raymond F. Lower, D.O., F.A.AO.S. (the "Physician"). 

WHE~, th~ Corporation renders professional services through its employees who 

ue duly licensed to practice medicine !n the Commonwealth of Virginia; and 

WHEREAS, the Corporation desires to employ the Physician upon the terms and 
... 

conditions hereinafter set forth, and the Physician desires to accept such employment. 

NOW, THEREFORE, IT IS AGREED AS FOLLOWS: 

1. Employment. .. The Corporation employs the Physician, arid the ·physician 

accepts employment with the Corporation, to render medical, surgical and other related 

services for the Corpo~ation as determined by the Board of Directors of the Corporation in 

the ~anner and ~o th~ ~xtent permitted by the applicable Virginia ·Professional eo·rpanition 

sta~ute and the applicab.Ie canons of professional ethics as amended from time tb time. . . . . . 

~ .· Scope of Duties. The Physician's duties shall include;· but not be limited to, 

the following: 

(a)· Keeping and maintaining (or causing to be kept and maintained) 

appropriate records relating to all professional services rendered by him under this 

Agreement; 

(b) Preparing and attending to, in connection with such services, all reports, 

claims and correspondence necessary or appropriate in the circumstances, all of which 

records, reports, claims, and correspondence shall belong to the Corporation; 
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(c) Promotion of the practice by entertainment or otherwise, as and to the 

extent permitted by law and the applicable canons of professional ethics, and by the 

standards of conduct of the professional practice of the Corporation; 

(d) ~ttendance at professional conventions and postgraduate seminars and 

participation in profe~.sional societies so far as is reasonable and practical; and 

(e) Perfoqnance of all things reasonably desirable to maintain and improve 
... 

his professional skills. 

The Physician's other duties shall be such as the Board of Directors may from time .. 
to time reasonably direct, including (a) ••on duty" and ••on can·~ assignments at night and on 

weekends and holidays, and (b) normal duties as an officer of the Corporation. 

3. . .Compensation. As his entire compensation for all seiVices· rendered to the 

Corporation during the term of this Agreement, in whatever capacity rendered, the Physician 

shall receive: 

(a) Base Entitlement. An Entitlement (salary, retirement plan contributions and 

Addit~onal Bene~ts, as. defined below) which will be the excess of his "Collections11 (as 

defined below) ov~r (i) his proportionate share (initially 50. percent) of the Corporation's 

"Fixed Expenses .. , plus (ii) 100 percent of his "Individual Expenses", plus (iii) 100 percent of 

his .. Variable Exp-enses". "Fixed Expenses11
, .. Individual Expenses" and "Variable Expenses" 

shall be defined by mutual agreement of the Corporation and the Physician and applied 

consistently from year to year. The Phw:ician shall receive a draw ~gainst the sal~:,' nc!'fjon ,. 

of his Entitlement which shall be payable in equal payments every month; provided, 

however, that no such salary shall be paid in respect of any month or portion thereof 
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. . 
subsequent to the termination of this Agreement. On an annual basis the draw will be 

reconciled with the Physician's actual Entitlement for the preceding twelve months. In the 

event that Physician receives an Entitlement in any fiscal year which is later determined by 

the Corporation's accountant to be more than the amount to which the Physician was 

actually entitled (the "Excess Amount"), the Physician's Entitlement in the first subsequent 

.fiscal year shall be reduced by the Excess Amount. .. 
(b) Definitions. The term "Collections" shall be defined in the same manner as 

the Corporation normally defines the term, namely cash receipts, net of refunds, ~ctually 

received by the Corporation for the Physician's seiVices. 

(c) Bonus. A bonus, payable prior to the close of the Corporation's taxable year 

in question, which shall be determined in the sole discretion of the Board of Directors of the 

Corporation. The purpose of the bonus will be to make the total compensation paid 

annually to the Physician equal to the reasonable value of his services to the Corporation. 

(d) Additional Benefits. The right to receive or participate in any additional 

"fringe" benefits, including, but not limited to, insurance programs and pension or profit 

sharing plans, which may from time to time be made available to physicians employed· by .. 

the Corporation. Any Additional Benefits shall be calculated as part of Physician's Base 

Entitlement. 

(e) Severance Pay. In the event that the Physician dies or otherwise ceases his 

retirement, or voluntary or involuntary termination) the Corporation shall pay the Physician 

(or his estate) severance pay ("Severance Pay") as follows: 
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(1) ·Amount. Severance Pay shalJ be an amount equal to eighty percent 

(80%) of his ''Collections" less the Physician's Individual Expenses remaining unpaid at the 

time the cessation of employment occurred reduced J2I any Excess Amount remaining 

unrepaid. 

(2) Payment. The Severance Pay determined in accordance with·Paragraph 

3( e )(1) shall be paid no later than ninety (90) days after the cessation of employment 

occurred, and then every ninety (90) days thereafter. The Corporation's obligation to pay 
...... 

Severance Pay shall completely terminate on the second anniversary of the Physician's .. 
cessation of employment. 

(3): . Interest and Offset. No interest shall accrue on any amount due 

pursuant to this _subparagraph. The Corpor.ation may offset payments due hereunder by 

amounts owed by the Physician to the Corporation. 

(4) Physician's Compliance. The Physician's (or Physician's estate's) full, 

ti~ely, and continuing compliance in. all material respects ~th every material term with this 

Agreement and C?f every other written agreement between the Physician and the Corporation 

in force after the effectiv~.date of termination is a condition precedent to the Corporation's 
... · .. ·. . .. 

obligation to pay ,Physician Severance Pay in accordance with this paragraph. 

4. Coxporate Facilities. The Corporation shall provide and maintain (or cause 

to be provided and maintained) if appropriate a private, professional office and such 

facilities, equipment, and supplies as it deems necessary for the Physician's performance of 

his professional du~it:.~ ur.aer this Agreement. Such facilities shall also include the services 

of receptionists, x-ray technician, other paraprofessional help as needed, such as secretaries, 
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.......... 
bookkeepers, etc.· 

5. Physician's Responsibilities. The ·Physician shall have, maintain, and use, 

where appropriate, an automobile, home telephone and other facilities and equipment (such 

as reference books, medical equipment and supplies, and space at home for attending to 

patients)· reasonably needed in connection with his employment under this Agreement, all 

of .which shall be at the Physician's expense except as he may ·tram time to time be 

·-reimbursed by the Corporation. In the;_ event the automobile is owned by the Physician, he 

shall also at his expense carry automobile public liability insurance protecting himself and 

the Corporation against claims arising out of the use of the automobile (or any other motor 

vehicle) in the course of his employment by the Corporation and he shall keep ori deposit 

with the. Secretacy. of .the Corporation a certificate or other evidence that su'ch insurance is 

in farce. Such insurance shall be not less than such amounts as the Board of Directors may 

from time to time reasonably direct and in any event shall ·provide coverage of at least 

$25,000.00 .for· property damage, $100,000.00 for the injury or death of one person, and 

$300,000.00 for injuries or deaths arising from one accident. 

. 6.. . Exc~usive Service. The Physician shall devote his. full time and best efforts to 

the performance of his employment under .. this Agreement.· ·During the · ~erm of this 

Agreement, the Physician shall not, at any time or place, either directly or indirectly, engage 

in the practice of medicine or surgery to any extent whatsoever, except pursuant to this 

Agreement. All fees or other income attributable to his prof~:.~.~i:-.~~.al services d~'ring the 

tenn of this Agreement shall belong to the Corporation. All volunteer and extra work 

outside the Physician's scope of employment during the term of this Agreement, if not 
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expressly· authorized by the Board of Directors, is hereby forbidden, but such permission 

shall not be unreasonably withheld. 

7. Professional Standards. The Physician shall perform his duties under the 

Agreement in .. accordance with such standards of professional ethi_cs and practice as may 

from time to time be applicable during the term of his employment hereunder. 

8. Vacations. At such reasonable times as the Board of Directors shall in its 

diSeretion pe~it, the Physician shall be entitled, without loss of pay, to absent himself 

voluntarily from the performance of his employment under this Agreement for thirty (30) 

~ays each year. All such voluntary absences shall count as vacation time .. 

9. Post-~rad~ate Work. During periods of vacation and ·leaves of absence, the 

_Physici~n is encourag~9 .to participate in post-graduate work and other activities conducive . . . .. 

to maintaining high professional standards. 

10. Illness: Salary Continuation. If the Physician shall be involuntarily absent 

from th~ perfo~~ce of his employment under this Agree~ent (or unable- to perform on 

~ full-time b~is). ~~ue to illness or physical incapacity, he shall nevertheless continue to 

receive ~ .. co~p~~~~p~ under Paragraph 3(a) until his employment permanently ceases. 

11. T~rmination. This Agreement and the Physician's employment hereunder shall 

be effective upon ,full execution of this Agreement and shall continue indefinitely, but may 

be terminated at anr time by mutual agreement in writing or by either party giving not less 

than 90 days' written notice to the other party specifying the date of termination. 
~· 

Notwithstanding the termination of this Agreement, the panies shall be required to carry out 

any provisions hereof which contemplate perfonnance by them subsequent to such 
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termination; and such termination shall not affect any liability or other obligation which shall 

have accrued prior to such termination, including, but not limited to, any liability or loss or 

damage on account of defaull This Agreement shall be deemed to be tenninated and the 

employment relationship between the Corporation and the Physician upon the occurrence 

of any of the following: 

(a) Upon death during employment of the Physician . 
... 

(b) The Physician fails or refuses to faithfully and diligently perform the 
..... 

usual customary duties of his employment or such as shall be approved by the Board of 

Directors and adhere to the provisions of this Agreement. 

(c) The Physician fails or refuses to comply with the reasonable policies, 

~~d~rds and regulations of the Employer which from time to time may be established. 

(d) The Physician conducts himself· in an unprofessional, unethical, 

immoral or fraudulent manner. 

(e) The Physician is no longer qualifie~ to practice medicine in the 

Commonwealth of Virginia. 

... 12. Competition. Upon the termination ·of the P·hysician's employment hereunder 

for any reason whatsoever, the Physician and the Corporation shall send a joint letter to 

patients who have been treated by the Physician, explaining the patient's rights upon such 

departure and giving the Physician's new location. Other than by joint letter, the Physician 

shall not communicate directly with patients of the Corporation. After such termination, he 
,.· 

may compete witi• the Corporation in the practice of medicine and surgery and treat any 

patients of the Corporation. Should this Agreement be terminated, the records of all 
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patients seen by the Physician as well as all accounts receivable due the Corporation shall 
.. 

remain the property of the Corporation. Any property of the Corporation must be returned 

by the Physician no later than the date of termination. It is further agreed in the event of 

termination of this Employment Agreement that the Physician will pay the Corporation the 

proportionate share of malpractice (including 11tail" coverage), health, and disability insurance 

premiums for the part of the year not employed if the Corporation is unable to recover from 

the insurance carrier a pro rated refund. Upon termin~tion, the purchase of any capital 
. . ..... 

stock of the Corporation which may be owned by the Physician shall be governed by 

provisions with respect thereto in the Bylaws of the Corporation, any Stockholders' 

Agreement then in effect and by the governing statute. 

13. Assignment Prohibited. This Agreement is personal to each of the parties 

~e~t~, and neither party may assign nor delegate any·or its rights or obligations hereunder 

without first obtaining the written consent of the other party. 

14. Amendments. No amendments or additioD$ to this Agreement shall be 

binding unless in writing and signed by both parties, except as herein otherwise provided . 

. . lS.. . Governing Law. ntis Agreement shall be governed in all respects, whether 

as to validity, construction, capacity, perfoanance or othetwise, by the laws of the 

Conunonwealth of Virginia. The paragraph headings used in this Agreement are included 

solely for convenience and shall not affect, or be used in connection with, the interpretation 

of thh: Agreeme~~. 

16. Representation. The parties acknowledge and agree that the Corporation 

engaged the legal services of Jackson & Campbell, P.C.,to render legal advice in coru1ection 
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_.,_ ·. with this Employment Agreement and to draft this Agreement. Physician acknowledges and 

agrees that he has been given the opportunity to obtain independent legal advice with 

respect to this Agreement and none of the parties has been entitled to rely upon, or has in 

fact relied upon the legal or other advice of any other party or any other party's counsel in 

entering into this Agreement. 

IN WITNESS WHEREOF, the parties have executed this Agreement . .... 

CORPORATION: 

A TrEST: COUNTRYSIDE ORTHOPAEDICS, P.C. 

l!s~!fJ--
Secretary 

WITNESS: 

t-M~-~ 
As to Raymond F. Lower 

~/n/r7 

,.. 

1&:\031103.1\Lowcrl.cmp 
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, THIS EMPLOYMENT AGREEMENT, anade and entered into this li_day of 
il.Jw.:,_L, 1995, by and between CountrySide Orthopaedic Associates, P.C., a Virginia 
~fPoration ( .. EMPLOYIJR") and Randall Peytnn, M.D. ("EMPl.OYEfi"): 

W ITN B &.S_fiT H: 

WHEREAS, the EMI1LOYF.R is engaged in the busine.~s ar rendering professional 
services; and 

WHEREAS, the EMPLOYER'S business consi5ts of the practice or medicine: and 

WHERnAS, the EMPLOYEE is not under any conlract to perform services for any 
other employer; and 

WHEREAS, the EMPLOYEE is or will be duly licensed and qualified to practice the 
business of EMPl,OYER in all localities served by lhe EMPLOYf!R; and 

WH11REAS_ EMPJ ... OYER's Board of Directors hRs ofTered cntployrnent to the 
EMPLOYEE subject to certain terms and canditions hercinaner set forth and the 
EMPLOY BE has indicated his willingness to accept such emJJinyment; 

NOW, Therefore. in consideration of the mutual promises and c:onvenants as 
hereinafter set forth, tbe parties hereto agree as follows: 

1. E.moloyment. The JlMPLOYI!R hereby employs the EMPLOYEE and the 
EMPLOYEE hereby accepts ernployntent with the EMPI,OYER upon the tcm1s and 
cunditions hereinafter set fonh. 

2. Ierm. Subject to the provisio~s for tcnninati~ as hereinafter provided, the ~~ 
term of this Agreetn.enl shall be for the period of lw<l (2) years commencing en Augustl-
1995, and thereafter on a year-to-year basis, tenninablc by either ,,any hereto. upon the 
giving or written notice to the olher party ninety (90) day~ in advance of the termination 
date. · 

3. ~- For all serv!ces rendered by the EMPLOYF.F. pursuant to this 
Agreement, the I~MPLOYI!Il sbatl pay the fiMPLOYEH an annual salary. ("Salary"), as 
:~~.;:!·.~and set forth in /\Jlpcndix A of~hiz :; ... -etios~. payublc biweekly. 

4. fu!fl\11. EMPLOYEE shall be entitled to a bonus equal to nny percent (SO%) 
of net collections in excess of four hundred thousand dollars ($400.000) per year. Net 
collections shall be determined based on services rendered by EMPI.OVEE each contracc 
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year (The contract year shall begin on the contract anniversary date and end 36S days later) 
and include all net collections up to ninety (90) days aner the end of each contract year for 
services rendered during that contract year. 

S. Fringe Benefits. EMPLOYER shall provide benefits as defined and set forth in 
Appendix A. 

6. Duties. The BMPLOVrtn i~ cngngcd lo llCrfc,rn1 llrofcs~iunalancdicnl service~ 
ns nn orthopaedic surgeon for and un behalf of' the EMI,LOYHil. 'l'hc I!MI'LOVIUl shall 
dctcnnine the assignntcnt or,,aticnts in a fair and equitable ananner to the EMI'LOYI!E and 
the EMPLOYEE must perronn services for patients assigned to hiln by the eMPLOYER. 
EMPLOYEH shall be assigned all patients that anay need joint re1>lacement surgery unless 
otherwise requested by patient. 

EMPLOYEE shall adhere taithfully to all professional ethics and customs, shall avoid 
all acts, habits and usage which might injure in any way, directly or indirectly, the 
professional reputation of UMPLOYEil or any other employee.~ or EMPLOYER. and shall 
follow and abide by all federal. state and municipal ordinances and laws relating to or 
regulating the practice.ofntedic:ine. 

No person other than the EMPLOYER shall have the right to designate, by name or 
by description. the EMPLOYEE employed by the EMPtOYER who is to perform the 
services sought by such palicnt. All work J)Crfbrmed by lhc EMI,I.OYI!E shall be subject to 
review by the EMPI.OYEll. 

The EMPLOYEE is engaged to pcrfom1 professional medical services for and on 
behalf of the EMPLOYER at EMPLOYER's place oCbusincss each week. based upon the 
norntal rotation of the EMPLOYER's professional employees. . 

The night and weekend call schedule of the EMPLOYEE shall be shared equally 
with all physician employees of EMPLOYER. 

The EMPr.OYfiE's office and surgical schedule shall be established by the -· I.!MPLOVfiR in consultation with EMPLOYEE. 

The EMPLOYEE shall make all reasonable efforts to become board certified in his 
spetialty. · 

7. J;xclusjye Seryjce. The EMPLOYEE shall devote his full,.entire and undivided 
professic:md til!'~ ~nd r.t·~.:~~:~:t {!'rendering prof<-:~i,na1 services. ~,:l b~halr ofthc 
EtdPt.OYi?!R ~· ... ~ shali not. -:·,i!t~out the prior wriUc~i consent of the E.fv'!PLOYF.R, during 
the term of this Agrcesnent, be engaged in the rendering of such services or in any other 
business activity, whether or not such business activity is pursued fur gain, profit or other 
pecuniary advantage which would interfere with the satisractory pcrforntance af his duties as 
an employee oftbc EMPl.OYER. but this shall not be construed as preventing the 
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EMPLOYEE from expending reasonable amounts of time for charitable and professional 
activities or from investing his assets. ·rhe EMPI...OYEI! further agrees that, during the 
period or this Agrecrnent. all ntoney ecvncd by the EMI,LOYEE from the rendering of 
professional services (other that the salary herein contfimplated) belong to the l!MPI.OYl!R 
as a result of its salary payrnents lo the eMPLOYEE called (or by the tenns of this 
Agrccrnent. Any money earned and tum~ over to EMI,LOYER shall be included as .. net 
cotlcctiuns" for purposes of Paragraph 4. 

8. .WOrking Fac.. The EMPLOYER. at its own cost, shall furnish the 
HMPLOVfiE with an offic~ technical and secretarial, personnel. supplies. equipntent, 
hospital fees, medical staff dues and such other facilities and services suitable as determined 
solely by the EMI,LOYER to his position and adequate for the l'crronnance of his dutic.~. 

9. Expens§. The EMPLOYER is required as a condition of his employment to 
provide and/or maintain an automooile for use by ~MrLOVIU:~ in connection with any 
necessary travel in the practice of medicine. F,Ml'LOYHH, shall carry automobile liability 
insurance protecting himself and the liMI'LO YER against clailns arising out of the use of an 
automobile in the course of his employment wilh thc.EMPI.-OYER, and he shall keep on 
deposit with the EMPL<>YER a certificate or other evidence that ~aid insurance is in force. 
Said insurance shall be not less than such nntounts as the EMPLOYRR •nay frorn tintc to 
time reasonably direct and in any event, the said insurance shall not be less than SS9,99B.99 ~ 
for-prepertry daa~age, $500,000,00 fnr the i(ljycy..Dt:dca.tlt..ot:9fte-1ler50rt;"'ftnd 1,900,9Q.OO Hn' ·h\' 
injury and dea•h ar:iGiAg ti'oAI one-aeeideat. EMPLOYEE shall be reimbursed in accordance \\~ 
with Appendix A. ~ IAil Alf, ~ ~~~\-s As:t ~ ~J. ~tM"~ eAW'a~ • 

t 0. R.~$.~ment for Disatlo}Y.ep ComoJ.nsation a(ld ExpJm&§. In the event that 
any salary payrnent. medical rcimbursentent .. employee fringe benefit, expense allowance 
payntent or the expense incurred by the EMPLOYER for the benefit oflhe l!MPLOYI!ll 
shall in whole or in part, upon audit or other· ~xantination o(tbe incu.me tax returns of the 
CMPLOYER, be determined not to be alluwable deductions front the gross incornc of the 
EMPtOYfiR and such dctcnnination shall be made final by lite apprOJ)natc state or federal 
taxing authority or a final judganent of a couat of cotnpetent jurisdiction. and no appeal shall 
be taken lhercfront, or the applicable period for filing notice of &Jlf,cal shall have c:<pired, 
then in such event the EMPLOYeE will repay the UMPLOYBR the amount of such 
disallowed compensations "r expenses. or both. This legally enforceable obligation is in 
accordance with the provisions of Revenue Ruling 69-115 and is for the purpose of entitling 
such EMPLOYEE to a business expense deduction tor the taxable year in which the 
repayment is made to the BMPLOYP.R. 'In this ananner. tbc I!MI,LOYER shall be protected 
frorn having to bear the entire burden of a disallowed expense item. 

ll. fmfessionaLLiability lnsurence. Tl~~ ~-· ;:· ~ .. :JYEE shall hold harmless and 
indemnify the EMPLOYER. its successors and assigns, fron1 and against any and all 
liabilities, costs, damages, expenses and attorney rces resulting front or attributable to any 
and all negligible nets and omissions of the EMPLOYEE. At the HMPLOYER's expense. 
the EMPLOYEE shan obtain and ntainlain in full force and crrccl during his emplayancnt 
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under this Employment Agrccntent, a policy or policies of professional nJalpractice insurance 
having an aggregate face amount of not less than SI,000,000.00/$3,000,000.00, if such 
dollar amounts are coann1ercially available and are econornically feasible, issued by one or 
more insurers approved by I he I!MPI .OYER and insuring the EMPLOYF.R against any and 
all liabilities. costs. damage..4;. expenses, anonacy fees a·csuUing frorn or auributable 10 any 
and all proressional eiTor, oruissions, negligence and ntalfeasance oflhe EMPLOYHil. In 
the event that EMPLOYEE's eanployment is terntinated for any such reason enunciated in 
Paragraph 12, or if BMPLOYUE leaves for whatever rec'\son on his own volition, then his 
malpractice tail is his sole responsibility. If RMPLOV l!R terrninates EMPLOYEE solely 
for its convenience, then EMPLOYER shall pay for EMPLOYHU's rnalpracticc tail, 
however. EMPI ... OYEF. shall be rest'onsible ft,r the J>nyment of his maiJlracticc tail for all 
other temtinations. 

12. J.nmhl.~tary Thttni.nAli9.!1· This Agreement shall be deemed to be terminated and 
the employment relationship between the EMPLOYDE and the EMPLOY fiR shall be 
deemed to be severed upon the occurrence or any of the rollowing: 

(a) Upon the death of the EMPLOYER during cmployanent. 

(b) TI1e suspension, revocation, or cancellation of the fiMPLOYEE•s right to 
practice his profession in the areas served by the BMPI.OYER or his loss of his license for 
whatever reason. 

(c) The imposition of any restrictions or limitations by any governmental 
authority l1aving jurisdiction over the EMPLOYF.n to such an extent that he cannot engage 
in the professional practice for which he was employed olher than required military service. 

{d) The BMPl .. OYEE fails or refused to rai.thfully and diligently perfonn the 
usual, customary duties of his c1nployntent and adhere to the provisi~ns of this Agreement. 

{c) The EMPLOYEE conducts hintselfin an unprofessional, unethical. 
immoral, or fraudulent manner, or is round guilty ofunprofcssiona1 or unethical conduct by 
any board, institution, organization. or professional society having any privilege or right to 
pass upon the conduct of the I!MPI .. OYEE or the EMPLOYEE's conduct discredits tlte 
UMPLOYER or is detrimental to the reputation, character and standing of the EMPI .. OYER. 

(f) Tite CMPLOYEE does not maintain during the course or employment. tbe 
necessary stafT' privileges, permits and credentials to practice ancdicine in such antbulatory 
and acute care settings where I!MPLOVRR. has privileges. 

(.&;· Afcohc!isnt or other substance at.· ·. bj .JMPt.OYllB. 

Ot) Chronic illness disability or failing health of EMPLOYUB which affects 
his ability to practice medicine . 
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If EMPLOYEn is terminated for the convenience of EMPLOYER, 
EMPLOYER shall pay HMPLOYfiE three months or salary defined in Paragraph 3 as 
severance. 

Upon actual te~minaUon or employment in accordance with any of the 
provisions of this Paragraph 12. the llMPLOYilE shall be entitled to receive such 
compensation, if any, accrued under the lem•s of this Agreement, but unpaid as of the date 
of the actual tennination ofcrnployntcnl. 

13. ~estrictjy,c Cgyenl!ll. 

(a) The parties stipulate the EMPLOYER is engaged in the practice of 
Orthopaedic Surgery (the 11Business") in tbe "Territory• (as llefincd below). 

(b) EMPLOYEE. in tltc event of teranination of c1nployntcnt Cor any reason 
, whatsoever including but not limited to expiration of the term of cmployntent, except 

exercising the purchase option in paragraph 18, agree.~ that. during the twenty-four (24) 
rnonth period inunediatcly following the tcnuination of employment c• Restricted Period a}. 
F.MPLOYI!l! shall not Coanpcte (defined below) ur employ or solicit the eanployntcnt of any 
Restricted Entployee (defined below). 

(c) For all purposes of this Agreement, the tem1s defined below shall have the 
respective meaning specified, and the followirag definitions shall be equally applicable to the 
singular and plural forms or the tenus defined: 

i. "Compete" means. directly or indirectly, on EMPLOYEE's own behalf 
or on behalf of any other Person, other titan at the direction of EMPLOYER and on behalf 
of the EMPLOYJ!R: (A) organizing or owning any inter~t in a business which engages in 
the Business in the Territory; (8) engaging in the Bus inc.\.~ in the Ter~itory. (C) assisting any 
Person (as a director, officer, ernployee, agent, consultant. lender, lessor or otherwise) to 
engage in the Business in the Territory; (0) engaging in rhe llusincss (whether as an 
employee. partner or ira any other affiliation including, but not lhnitcd to. being employed by 
a comnton entployer, or being affiliated through a common managernent arrangcntent with a 
Management Services Organization) in the Territory with any I iMPLOYEE previously 
employed by EMPLOYER; or (E) engaging in the Business in the Territory with any 
EMPLOYER that employs or is otherwise affiliated (including. but not limited to, and 
affiliation through a common ntanagcment arrangement with a MSO) with any HMPLOYHE 
previously crnploycd by EMPLOYHR. Notwithstanding the above. EMPI.OYHE shall be 
allowed to continue using all surgical hospitals in the Territory. 

1~. "',.-'".:~;:-."mean~ any entiLy, including. \·;iti,Jullir.l~t·~~ion, any natural 
person, company. partnership, corporation, trust, association, organi7.ation or governmental 
unit . 
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iii. ..Restricted Employee" means any person that was an employee or 
regularly associated with the EMPLOYER at any tintc durin_J~ ·;~~ (12) ntonths 
immediately preceding the tennination of this j\greement. G \.~ 

iv. "Territory" means lhe ~1~e ~adius rrom any J>ractice location(s) or 
the EMPLOYER where the UMPLOVcl! treatc~ patients in the twelve-month period 
inunediatcly preceding com1ncnccment af the "Restricted Period". 

(d) The provisions of this Paragraph 13 shall survive the expiration or 
termination or this Agreement Cor any reason. 

14. ConvenAnt Not to Disclose Co.nfidcotiaJ lnfoonation. Physician 
acknowledges and stipulates that: (A) during the term of this Agreement, EMPLOYEE will 
be placed in a position by the EMPtOYER to bcconte acqu&tinted with various aspects or 
the Contidcntiallnfomlation (defined below); (B) the usc or disclosure of the Confidential 
lnfonnation by EMI'I.OYEE except ns expressly authuri1.cd by the l!MPLOYER is 
prohibited and would seriously damage the RMl,LOYER~ (C) in addition to being given 
acce..~ to the Confidcntiallnfonnation. EMPLOYEE will receive material benefits as a result 
of the Agreerncnt, including oornpensation and experience. Thcrerore, l!Ml'LOYEE agrees 
as rollows: 

(a) During the term of this Agrce~nent and thcreaner, UMPLOYEfi shall not, 
without the prior written consent of EMPLOY I !R. dir~1ly or indirectly: 

i. diwlgc, furnish or make accessible to any Person or copy, take or use 
in any manner any or the Confidential Information; 

ii. take any action which anight reasonably or foreseeable be expected to 
compromise the confidentiality or proprietary nature of any or the Confidential Information; 
or 

iii. fail to follow the reasonable suggestions made by EMPLOYER from 
time to lime regarding the confidential and proprietary nature of the Confidential 
Information. 

(b) •confidentiallnfonnation11 nteans all of the ntaterials. information and ideas 
of EMPLOYER. including, without limitation: patient naanes, patient lists, patient rccnrds, 
patient information, operation rnethods and information. accounting and lir~ancial 
infonnation, ntarkcting and pricing inforntation and materials, inten1al publications and 
rnensoranda. and other matters considered confidential by the EMPLOYER. 

(t) In th~ ·.:· .';;,&t this Agreement is terminated, EMf·L.OYEE shall be entitled at 
his own expense, to copies or patient records and x-rays for which the patient ha.~ tnade 
written request for such copies to be given to EMPf .. OYI:!B. 
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(d) The provisions of this Paragraph shall survive the expiration or termination 
of this Agreement for any reason. 

IS. Remedies. Retnedics shall be available to EMPLOYRR in the event of a breach 
of the provisions of Paragraphs 13 or 14 according to the following provisions: 

(a) The parties agree that a breach by IJMPl,OYEE or any of the provisions of 
Paragraphs 13 or 14 of this Agreement would cause irreparable damage to the 
EMPLOYER. Therefore. HMPLOVUR shall be entitled to l'relinlinary and permanent 
injunctions restraining BMPLOVU~ from breaching or continuing any breach of any oft he 
provisions of J,aragraphs 13 and 14 of tltis Agreement. The existence of any clairn or cause 
of action on the part ofEMPLOYitH against BMPLOYER.w whether arising front this 
Agrectnent or otherwise, shall not constitute a defense to gt anting or enforcentent of this 
injunctive relief. 

(b) The Restricted Period shall be extended by a period equal to the time 
period during which EMPLOYEE is in breach of any of the provisions of Paragraph 13. 

{c) 1'he remedies available to EMPLOYEE under this Agrccanent arc 
cumulative. EMPLOYER anay, in its sole discretion, elect to pursue all or any ~f such 
rcn1edies. Such remedies are in addition to any given by law or equity and may be enforced 
successively or concurrently. -

(d) The provisions of this Paragraph shall survive the expiration or tcnnination 
of' this Agreen1ent for any reason. 

16. Acknowledgment ofRcasonablcness. Physician has carefully read and 
considered the provisions of this Agreement and agrees that the restrictions set forth herein. 
particularly those in Paragraphs 13 and t 4, are fair and reasonably required for the 
protection of the EMJ»LOYUR. If any provision orParagraph 13 relating to the restrictive 
period, scope of activity restricted and/or the territory described therein shall be declared by 
a court of' competent jurisdiction to exceed the tnaxintum tirnc periud. scope of activity 
restricted or geographical area: such court dcc1ns reasonable and enrorceable under 
applicable law~· the time period, scope of activity restricted and/or area of restriction held 
reasonable and enforceable by the court shall thereafter be the restrictive period, scope of 
activity restricted and/or the territory apt,licable to the restrictive covenant provisions in this 
Agrceanent. 

17. Additignal Und.;rstanding. Notwithstanding. any other provisions of the 
Agreement, EMPJ.,OYER. and EMPI.OYEB agree th~t: 

.-
(a) Nothing in this Agreentent shall contravene professional ethics or the 

medical judgment of the EMPLOYER. 

(b) ·rhis contract is contingent upon liMPLOYfiE obtaining. in an expendi-
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tious manner either before or after becoming an l!MPLOYfiE. and continuing his Virginia 
medical license and hospital privileges to professionally JJractice medicine at any hospital 
where the fiMPLOYEil has privileges. lffiMfJI .. OYEil is denied hospital privileges 
at any such medical institution~net heeen~iRS &A entpJ6)·eer EMPLOYHR shall have the 
option to tenninate this Agreement."-'"''"~ ~l\ol·~ tL.-(tfill ~ ~. ~W 

(c) EMPLOYER shall establish, and modify from tittae to time, all professional 
fees for services rendered by Physician. UMP[..OYER shall own and control all collections 
and billings arising pursuant to the rendering ofruedical services by EMPI .. OYEE. All fees 
and compensation received or realized by EMPLOYER as a result of the rendering of 
services by cMPtOYER shall belong, be paid and be.delivered to EMPI,,YER. 

(d) EMPLOYEE shall keep run and accurate accounts and rec:ords of all 
professional work done by EMPLOYEE or under Physician's supervision in a timely fashion 
in ac:cordance with guidelines established by the BMPLOVER. All such accounts and 
related rnedical records and patient histories are the cxc1usivc property of HMPLOYllR. 
EMPLOYEU holds such records in trust for EMPL<>YER and shallprornplly relinquish such 
records to the BMPLOVER upon demand. 

(e) EMPLOYER shall have full and complete authority and responsibility with 
respect to the administration of the business, the hiring of. or contracting with, physicians 
and all other personnel for the operations of the EMPLOYfiR. · 

(Q lf either party is required to cnforc:c any of its rights under this Agreement, 
the prevailing party shall be entitled to recover from the other party all auorncys' fees, court 
costs and other expensed incurred by the prevailing party in connection with the cnforcentent 
of those rights. · fl~ 

(g) Doth panies ac:knowl~ 'l!S tr si.~ to be re!ldcred ~ EMPLG~} 
arc unique and personal. Accordingly.~ Y ~may not assign fRY ofEh!PLOYBB's)ec~ 
rights or delegate any o(!•MPLOYiii'~.duties ~~sations under this Agreen1ent. :-:u/ 

••• Do(~ ,~ ~ \'"»' 
18. ~~c Opt,km. • .. 

(a) In the event .EMPLOYEE has not been terminated under Article 12, and 
EMPLOYEE has billed charges in excess of SSOO,OOO during the preceding gm~m.t. year, 
EMPLOYER shall then have the option to purchase finy percent {50%) of EMPLOYER's 
stock upon cornplelion of either year one or year two of this c•ntlloyrnent agreement. 
F.MPLOYEE and EMPLOVIiR agree in good raith to nego~iale and execute a stock 
,urchasc agrccrnent acceptable to both parties. fiMPLOYE E a_nd EMPLOYER shall also 
,,.:;gotiate and ex~culc i. Stockholder';:; Agreement A.'lSIJlntp,l.mlu~~l.Agr~emcnt. dealing with 
issues including but not limited to mJD.P.~!Wl!imt. CIUployce tern1ination, buyout upon death. 
rcs~num.J.tRnsfer of stor;_k etc:. 
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(b) Upon purchase ofaaid stock fiMPLOYlillahalt execute all documents 
anaking EMPLOY HE a co-guarantor of all the corporation's rea.~onahlc loans, leases or other 
l~abilities which fiMPLOYHR has Jlersonally guaranteed. 

(c) The purchase price for the st<Jck shall be determined as follows: 

i. One-halfofthe "Book Value" or the HMPLOYER. ("Dook Value". 
shall be determined based on the I!MPLOYf!R•s n1ost recent month end financial statements 
determined on tax basis applied consistently with t'rio•· J'Criods.) Jllus: 

ii. One hundred thousand dollars (S I 00,000) for the intangible value of 
the EMPLOYER. Goodwill includes medical records, physician network, office systems, 
trained personnel. etc. that are nccc.~sary for a successrut prl&ctice. 

iii. The total of Paragraphs 18 (c) i and IR(c) ii shall not exceed one 
hundred thousand dollars ($100,000). l,ayment shall be ntade through equal payroll 
deductions over a four year period. 

19. Notices. Any notice required or permitted to be given under this Agreement 
shall be sufficient if in writing and if sent by registered or certified mail, in the case of the 
EMPLOYEE to his residence, and in the case of the EMPI.OYcR, to its principal oflice. 

20. Construction . 

.. (a) This Agreement shall be governed by the laws of the state of Virginia. This 
waiver by any party hereto ora breach of any provision of this Agreement shall not operate 
or be construed as a waiver or any subsequent breach by any party. This instrument contains 
the entire agreement of the parlie.c; concerning entploymcntand may not be changed except 
by written agree1nent duly executed by the parties hereto. ·rhis Agre~mcnt shall inure to the 
benefit of and be binding upon the parties, their successors. heirs and personal 
representatives. 1'his Agreement shall not be assignable. 

(b) Where so applicable words in the ma.~culinc shall include the feminine. words 
in the neuter shall include the masculine and the feminine, and words in the singular shall 
include ·the plural. 

(c) If any one or more of the provisions of this Agreement is declared void by 
an authority having legal jurisdiction or is determined to be inconsistent with the primary 
purpose of this Agrccntcnt, such declaration or dcterminatinn shall not be construed so as to 
. . h ('d't f ' . . • . . ' . . . f I . 1 I . •mpatr t eva 1 1 yo ~· ·. ~ !'e!!tarnmc~ ::rovasron~. :· .Jc:nr. ~: :: mte~1f o t te partre~ t 1at t us 
A • b . . • • • •. • .,. t , •d • • 
r.gr...:c~\eJ~~ as to e exec\l~:~~ ana tf; ·~\l' rc;nam ~~.t:...:ttvc i•~ :r t•e vol or tnc:ons1stcnt 
provisions bad not been included herein. 

(d) ln the event any state or federal laws or regulations, now existing or 
enacted or promulgated after effective date of this Agreement. are interpreted by judicial 
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decision. a regulatory agency or legal counsel to a party hereto in such a tnanncr as to 
Indicate that the structure of this Agreement anay be in violation or such laws or regulations, 
EMPLOYER and EMPLOYEE shall atnend this Agreeanent a~ necessary. To the maxinnun 
extent possible. any such amendment shaiiJ,reserve I he underlying cconorttic and financial 
arrangements between EMPLOYI!R and EMPLOVfil~. 

(e) ·rhis Agreeanent sets forth the entire understanding between the parties 
with respect to subject 111atter hereof and cannot be amended exce(Jt by a writing signed by 
both by botb parties. No waiver of any subsequent breach or such ternt or this Agreement 
shall be dec•ncd to be a waiver of any subsequent breach or such tcrrn or provision of this 
Agreettlent. This Agreement supersede.~ and replaces in their entirety any and all other 
entployment agrecancnts, oral or written. ir any. between the 1,nrtics hereto. 

WITNESS THE FOLLOWING SIGNATURUS AND SEALS 

EMPLOYER: COUNTRYSIDE OR.fHOPAEOICS, P.C. 
a Virginia Corporation 

EMPLOYEE: By:P~ .s: ft.. 412§5/is 
Randall Peytoflt M.o.· 
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Salary: 

Fringe Benefits: 

Relocation Benefits: 

' 

1\PPENUIX..l\ 

SALAIUES AND BENEFITS 

Year I - $140,000 
Year 2- $160,000 

A Paid Leave 
(i) Two weeks vacation ' 

(ii) One,wcck continuing education 
(iii) All holidays observed by the corporation 

B. l,aid family health insurance 
C. Auto allowance .. SSOO per n1onth 
D. Professional dues & education· u1> lo $3,000 per year 

with valid receipts or invoices 
E. Cellular tcleJ,honc • up to $1 SO per tnont h with valid 

receipts or invoices 
F. Contribution to corporate retirentent plan in 2nd year 

Up to Sl,SOO with valid receipts or invoice.s 

i 
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STOCK PURCHASE AGREEMENT 

TinS STOCK PURCHASE AGREEMENT is effective as of the 1st day of 

January, 1997 by and between Randall S. Peyton, M.D. C'Buyer"), and Raymond F. 

Lower, D.O., F .A.A.O.S. ("Seller"). 

RECITALS: 

A. The Seller owns One Hundred (100) shares (no par value) of the 

common stock of Countryside Orthopaedics, P .C., a Virginia professional corporation 

(the "Corporation"), being all of the issued and outstanding shares of capital stock of the 

Corporation (the "Shares"). 

B. The Seller desires to sell Fifty (SO) of the Shares to the Buyer, and 

the Buyer desires to purchase Fifty (SO) of the Shares from the Seller, subject to the 

terms and conditions hereinafter set forth. 

NOW, THEREFORE, in consideration of the promises contained herein 
I • 

and for other valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties agree as follows: 

1. Purchase and Sale; Casing. 

1.1 Purchase and Sale. 

(a) At the closing of the transaction provided for herein (the "Casing") 

and subject to the terms and conditions hereinafter set forth, the Seller will sell to the 
,. 

Buyer, and the Buyer will purchase from the Seller Fifty (50) of the Sh&·es. At the 

Casing, the Seller shall surrender to the Corporation his certificate representing 

ownership of the Shares in transferable form, duly endorsed in blank or accompanied by 
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a duly executed stock power. 

(b) In full consideration of the purchase and sale of Fifty (50) of the 

Shares, the Buyer shall pay to the Seller Ninety-Four Thousand Two Hundred Fifty-Eight 

Dollars ($94,258) (the "Purchase Price"). 

1.2 Payment of the Purchase Price. The Purchase Price shall be paid 

_unconditionally, with Buyer having no right of set-off against the Seller, in forty-eight ( 48) 

equal monthly payments beginning January 1, 1997. The Buyer hereby irrevocably 
' 

authorizes the Corporation to have the required monthly payment of the Purchase Price 

withheld from his salacy and paid directly to the Seller. The Buyer hereby grants the 

Seller a securiqr interest in the Fifty (50) Shares sold by the Seller hereunder as security 

for payment of the Purchase Price and further agrees that the Seller can retain 

possession of the Fifty (50) Shares until the Purchase Price is paid in fulL 

1.3 Closing. 

The Casing shall take place upon the execution of this Agreement (''the 
r 

Casing Date") at the Seller's office, or at such other place as shall be mutually agreed to 

by the parties. To the extent that the Cosing Date is after Januacy 1, 1997, the Buyer 

shall immediately bring the monthly payments of the Purchase Price current as of the 

Casing Date. 

2. Representations and Warranties of Seller. 

The Seller hereby represents and \va.tTBDts to the Buyer as follows: 

2.1 1'itle to the Shar~. 
, .. 

(a) The Seller has and will transfer to the Buyer at the Casing, good, 
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.. 

valid and marketable title to Fifty (SO) of the Shares he has sold hereunder, free and 

clear of all claims, liens, encumbrances, charges and options whatsoever {but subject to 

the terms a Stockholders' Agreement, as amended from time to time, to be executed as a 

condition of Casing). 

{b) The execution, deliveey and performance of this Agreement will not 

conflict with or result in a breach or violation of any of the terms, conditions or 

provisions of any agreement, indenture, mortgage or other instrument or restriction of 

any kind to which the Seller is bound. 

2.2 Brokers. 

All negotiations on behalf of the Seller relative to this Agreement and the 

transactions contemplated hereby have been carried on directly by him without the 

inteiVention of any broker, finder, investment banker or other third party. 

3. Representations and Warranties of Bqyer. 

3.1 Professional Status of Bqyer. 

The Buyer represents and warrants that he is licensed to practice medicine in the 

Commonwealth of Virginia. 

3.2 Brokers. 

An negotiations on behalf of the Buyer relative to this Agreement and the 

transactions contemplated hereby have been carried on directly by him without the 

inteiVention of any broker, finder, investment banker or other third party. 

4. Obligations of ~:c.!!er at Ciosing. 

At the Casing, the Seller shall surrender his stock certificate to the Corporation 
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duly endorsed or with a duly executed stock power and the Corporation shall issue to the 

Buyer a stock certificate representing Fifty (50) of the Shares of the Corporation stock. 

S. Obligations of Buyer at Casing. 

At the Casing, the Buyer shall pay to the Seller such portion of the Purchase 

Price as is required to bring his monthly payments current as of the' Casing Date as 

provided in Section 1.3 hereof. 

6. Amendments and Waivers. 

6.1 Amendments. Modifications. This Agreement may be amended, modified, 

superseded or supplemented only by an instrument in writing executed and delivered on 

behalf of each of the parties hereto. 

6.2 Waivers. The representations, warranties, covenants or conditions set 

forth in this Agreement may be waived only by a written instrument executed by the 

party so waiving. 

7. Sutvival of Representations and Warranties. 
r 

All representations, warranties and covenants of the parties hereto contained in 

this Agreement or made pursuant hereto shall sUIVive the Casing Date and remain ·in 

full force and effect, regardless of any investigation made by or on behalf of any of the 

parties hereto for as long a period as is permitted. 

8. Representation. 

The parties hereto agree that Jackson & Campbell, P.C. represented the Seller in 

this tra11saction and in the preparat .. Jn of thls 4 .:,eme:l\:. 
,. 
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9. Notices. 

All notices or other communications required or ·permitted under this Agreement 

shall be in writing and shall be deemed to have been duly given, if delivered personally, 

upon receipt or upon refusal of receipt or, if mailed, when mailed by registered or 

certified mail, postage prepaid, return receipt requested, addressed as follows: 

If to Buyer: 

Randall S. Peyton, M.D. 
46464 Montgomery Place 
Sterling, VA 20165 

If to Seller: 

10. Entire Agreement. 

Raymond F. Lower, D.O., F.AAO.S. 
RR 1 P.Q. Box 897 
Waterford, VA 22197 

This Agreement sets forth the entire agreement and understanding of the parties 

hereto in respect of the transaction contemplated hereby,· and supersedes all prior 

agreements, arrangements and understandings relating to the subject matter hereof. 

11. Agplicable Law. 

This Agreement shall be governed by and construed in accordance with the laws 

of the Commonwealth of Virginia. 

~MAINDER OF PAG:C INTENTIONAlLY~ BLANK] 
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IN WITNESS WHEREOF, each party hereto has caused this Agreement to be 

duly executed as of the day first above written. 

Witness: 

~~a-
As to Raymond F. ~r 

Witness: BUYER: 

Randall S. Peyton, M. 
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STOCKHOLDERS' AGBEEMENT 

STOCKHOLDERS' AGREEMENT made effective as of the 1st day of January, 

1997, by and among (i) Raymond F. Lower, D.O., F.A.A.O.S. ("Lower"); (ii) Randall S. 

Peyton, M.D. ("Peyton"); and (iii) Countryside Onhopaedics, P.C.,a Virginia professional 

corporation (the "Corporation") (the above parties collectively the "Parties"). 

RECITALS: 

A. The Corporation is duly organized, validly existing, and in good standing 

under the laws of the Commonwealth of Virginia. 

B. The Corporation has authorized capital stock consisting of Five Thousand 

(5000) shares of common stock (the "Stock") of no par value, of which One Hundred 

(100) shares ue now issued and outstanding. 

C. Lower and Peyton (collectively the "Stockholders") own all of the 

outstanding Stock. 

D. The Parties believe their best interests and the best interests of tbe 

Cotporation are to provide for the ultimate ownership of the Stock, restrict its future 

transfer, and to regulate certain Corporation actions. The Parties inteDd that this 

Stockholders' Agreement govem these matters. 

NOW, THEREFORE, in consideration of the mumal promises and covenants, as 

hereinafter set forth, and of other good and valuable consideration, the receipt and 

sufficiency of which are hereby acknowledged, the Parties hereby agree as follows: 
,.-
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I. CORPORATION GOVERNANCE 

A. Routine Decisions. The President of the ·corporation shall conduct the 

day-to-day .operations of the Corporation without the necessity for Board of Directors or 

Stockholders approval of his decisions. 

B. Election of Directors. Each Stockholder shall nominate one (1) member 

of the Board of Directors at each and every annual election of Directors. Each 

Stockholder hereby agrees to vote all shares of Stock owned by him for such nominees 
"" 

proposed by the other Stockholders at each and every election of Directors. 

C. Governance Generally. The Corporation's Board of Directors shall 

Dianage the business of the Corporation in accordance with Vuginia. law and the By­

Laws of the Cotparation. 

D. Stockholders. The Stockholders shall approve all actions required to be 

approved by the Stockholders in accordance with the Articles of IncorpOration and the 

By-Laws of the Cotporation. 

E. Decisions Requiring Unanimity of Stockholders. The Stockholders must 

unanimously approve an of·tlie. follo~ actions by the Cotparation: 

1. Incur any debt or issue any note in an aggregate principal amount 

exo:eding FIVB mOUSAND DOLLARS ($5,000) in a single transaction. 

2. Sell, lease, exchange, mortgage, or otherwise dispose of, or contract to 

sell, lease, exchange, mortgage, or otherwise dispose of all, or substantially all, of the 

assets of the Corporation. 

3. Dissolve the Corporation and liquidate the business. 
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4. Undertake capital expenditures in a single transaction that exceed, in 

the aggregate, FIVE THOUSAND DOLLARS ($ 5,000).·· 

S. Change the Corporation's fiscal year or method of accounting. 

6. Engage in any different business or change the nawre of the 

business that the Corporation conducts as of the date of this Stockholders' Agreement. 

7. Issue, or conttact to issue, unissued Stock. 

8. Repurchase, redeem or acquire, or contract to repurchase, redeem, 

or acquire, directly or indirectly, any outstanding shares of Stock, recapitalize the 

Corporation, or merge the Corporation into another entity. 

F. Resignation of Office or Directorship of Coxporadon. If a Stockholder 

sells or otherwise tmnsfers all of his Stock pursuant to the provisions of this 

Stockholders' Agreement, such selling or tmnsfeaing Stockholder must, and hereby 

agrees, to resign each office and directorship of the CorP<>ration that he holds at the 

time of such sale or transfer, and to relinquish any other co1p0rate appointment ~. 
~ 

trustee of the Corporation's pension or profit sharing plans). 

II. RESTRICTIONS ON TRANSFER OF STOCK 

A. IDtervivos Conveyance Other Than By Sale. 

1. Except as provided herein. no Stockholder may assign, tmnsfer, or 

in any other manner, make any intervivos disposition of, directly or indirectly (hereafter 

"Convey"),any Stock now owned or hereafter acquired by him, without first obtaining the 
.. 

prior written consent of the other Stockholders. E;;ccpt as otherwise provided herein. :to 

Stockholder may pledge, mortgage, hypothecate, grant a security interest in or otherwise 
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encumber, directly or indirectly, whether voluntarily or involuntarily (hereafter 

"Encumber"), any Stock now owned or hereafter acquired by him, without (IrSt obtaining 

the prior written consent of the other Stockholders. 

2. In the event that. a Stockholder obtains the prior written consent 

required by Paragraph IIAl above, and thereafter Encumbers any Stock now owned or 

hereafter acquired by him, the Stock is Encumbered subject to the following condition: If 

such Stockholder should default in paying or otherwise satisfying the note or other 

obligation secured by the aforesaid Encumbrance, then all the Stockholders in proportion 

to their respective ownership of the Stock, or if all Stockholders fail to act any 

Stockholder, shall have the right and power, but shall not be obligated, to cure such 

default (and to receive the Encumbered Stock as consideration therefor) in order to 

acquire title to such Stock and thereby prevent the· so-secured creditor or creditors from 

taking title, either legal or equitable, to such shares of Stock. 

B. Conveyance by Sale. No Stockholder may, during his lifetime, sell any or 

all of his Stock without first complying with the provisions of this Paragraph IIB. 

1. If a Stockholder (hereafter "Recipient•) receives a bona fide offer 

for the purchase of all (but not less than all) of the Stock then owned by him for 

consideration payable in cash, promissory note, or both (the "Offer"), which he intends to 

accept, the Recipient shall famish written notice thereof in accordance with Paragraph 

VIlA (the "Notice~) to each of the other Stockholders and to the Corporation of his 

intent to ace\,;:. ._:~:: Offer. "~~~ Notice silall include t.. &...-ue, correc~ cd C(;~. ~;~: ~te co;y 

of the Offer and the name and address of the proposed purchaser. The Recipient's 
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mailing of the Notice constitutes the Recipient's representation and warranty to the other 

Stockholders that the Offer is bona tide in all respects. 

2. For a period of ten (10) days from the mailing date of .the Notice, 

the Corporation shall decide whether to exercise the option to purchase all of the 

Recipient'_s Stock, and if such decision to exercise is made, the Corporation shall have 

sixty (60) days from the mailing of the Notice to purchase all (but not less than all) of 

the Recipient's Stock upon the same terms and conditions as those in the Offer. If the 

Corporation declines the option to pUICbase all of the Recipient's Stock or fails to decide 

within ten (10) days, then the other Stockholders collectively sball have the option to 

purchase, within sixty (60 days) from the mailing of the Notice, in proportion to their 

respective ownership of Stock, all (but· not less than all) of the Recipient's Stock upon 

the same terms and conditions as those in the Offer. The Corporation or the other 

Stockholders, as the case may be, shall exercise this option by giving written notice 

theteOf to the Recipient. 

3. If, after the sixty (60) day period, the Recipient has not received the 

Corporation's or the other Stockholders' written notice that the Corporation or 

Stockholders, as the case may be, have exercised their option to purchase all of the 

Recipient's Stock, then the Recipient may accept the offer and sell his Stock to the 

prospective p~haser upon the terms and conditions in the Offer; provided. however, (a) 

that the prospective purchaser signs this Sto=:dlolders' Agreement as a condition 

precedent to ;..iosilQ; the sale; ~d (b) that the sale of the Stock to the pro~pectivc 

purchaser shall be closed within thirty (30) days after the last d:ly of the other 
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Stockholders' time period in which to exercise their option to buy the Recipient's Stock. 

In the event that the sale does not close within this thirtY (30) day period, the Offer sball 

be deemed abandoned. Every subsequent offer made by a prospective purchaser is 

subject to the provisions of this Paragraph liB. 

4. For the purposes of this Paragraph liB, a •bona fide offer" means a 

~tten offer to purchase Stock which identifies the name and address of a financially 

responsible party or entity legally able to own Stock and which appears reasonably able 
..... 

to comply with the terms of the offer. The offer must be legally enforceab~e against the 

prospective purchaser. The prospective purchaser must agree in the offer to be bound 

by the provisions of this Stockholders' Agreement. 

S. This Paragraph liB shall not apply to the disposition of Stock upon 

any Stockholder's withdrawal, death, disability, or disqualification to practice. 

m. DISPOSITION OF STOCK IJPON WIIHDRAWAL OF STOCKHOLDER 

A. Required Sale. In the event that a Stockholder (the •withdrawing 
I • 

·. Stockholder•) terminates his employment with the Corporation. by retirement or 

otherwisC (but no~~ to~ or disability), the Withdrawing Stockholder sba11 sell all 

his Stock to the Corporation,- or if the Corporation decliues to purchase, then to the 

remaining Stockholders (as they may then agree among themselves, or if they cannot 

agree, in proportion to their Stock ownership). The Corporation. unless it decliues, in 

which case the remaining Stockholders, shall purchase the Withdmwing Stockholder's 

Stock. 

6 00085 



B. Price. For the pwposc of this Stockholders' Agreement: •Book Value• 
•. 

means the cash method book value of the Corporation. Book Value does not include 

the Corporation's accounts receivable or accounts payable. Ally life insurance or 

disability insurance proceeds in excess of the Life Insurance Proceeds (as defmed below) 
.. 

or the Disability Insurance Proceeds (as defined below) will be included in Book Value. 

The Corporation's accountant shall calculate Book Value. In calculating Book Value, 

the accountant shall determine the value, of equipment by recomputing depreciation on a 

straight line method over 10 years. The accountant's determination of Book Value shall 

conclusively bind all the Parties, their successors, heirs, personal representatives, and 

assigns; said determination shall not be questioned by any person. The price for the 

Withdrawing Stockholder's Stock shall equal the Book Value of the Corporation as of 

the immediately preceding fiscal year end, multiplied by a fraction, the numerator of 

which shall be the IDJIDber of shares of Stock held by the With~wing Stockholder, and 

the denominator of which shall be the total ~ber of s- of Stock then outstanding. 

In the case of Peyton only, until ~mber 31,2000, •Book Value• sball not exceed twice 

the amount of the Purchase Price (as defined in Section l.l(b) of a Stock Purchase · 

Agreement dated Ianwuy 1, 1997, by and between Lower and Peyton) actually paid by 

PeytOn to Lower. 

C. Tenns of Pavment. The purchase price shall be paid to the Withdrawing 

Stockholder wi~ ninety (90) days after the effective date of his v-~f"hdrawal as ·follows: 

at the option of the Corporation or the purchasing Stockholdexs, as the case may be, the 

purchase price shall be paid in a lump sum or in an Uiitial installment of Fifteen Percent 
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(IS%) of the purchase price, payable at the closing, and the balance shall be paid in 

twenty four (24) equal monthly installments of principal together with simple interest on 

the unpaid balance at a rate of eight and one-half percent (8.5%) per annum. If the 

Corporation or the purchasing Stockholders, as the case may be, elect the deferred 

payment option, a promissory note made by the Corporation or the purchasing 

S~ockholders, as the case may be, to the order of the Withdrawing Stockholder (the 

•Promissory Note•) sball evidence the unpaid pcirtion of the purchase price; at closing the 

Coxporation or the pw:chasing Stockholders, as the case may be, shall deliver the 

Promissory Note together with the initial iDstallment of Fifteen Percent (15%) of the 

purchase price; payments under the Promlssocy Note shall commence thirty (30) days 

after the closing; the Promissoey Note shall provide for the acceleration of the due ~ 

of the CDtire unpaid balance at· the option of the holder upon default in the payment of 

any installment of principal or interest; and the Promissory Note shall provide for 

prepayment in whole or in part without premium or penalty. 
' 

IV. DISPOSIDON OF STOCK IJPON DEATH OF STOCKHOLDER 

No Stockholder by deed, Will, trust or other testamemuy device, or by intestacy, 

may convey or trar..,-.rer any or all of his Stock except in accordance with the following 

provisions: 

A. Required Sale. Upon the death of a Stockholder, the Corporation shall 

purcbase from the estate of the deceased Stockholder, and each Stockholder agrees on 

behalf of his estate or his leg~ representative that ~;;.: csta~ or legal rep~entative of 

the deceased Stockholder sball sell to the Corporation, all of the Stock held by such 
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deceased Stockholder at the time of his death. 

B. Price. The Price for the deceased Stockholder's Stock shall be equal to the 

greater of Book Value of the Corporation determined pursuant to Paragraph IIIB of this 

Agreement, or the amount, if any, of life insurance proceeds received by the Corporation 

due to the death of the deceased Stockholder (the "Life Insurance Proceeds"). The Life 

Insurance Proceeds shall not exceed One Hundred Fifty Thousand Dollars ($150,000) for 

any one Stockholder. 

C. Method of Transfer and Tenns of Pavment. The Stockholders shall bind 

their executors or legal representatives to make, execute and deliver any and all 

documents necessary to carry out this Agreement. The executor or legal representative 

of the estate of the deceased Stockholder and the Corporation shall make, execute and 

deliver any and all documents necessacy to carry out this Agreement. 

If the Price is detennined by the Corporation's Book Value, then the Corporation 

shall pay the purchase price to the estate of the deceased Stockholder within ninety (90) 

days after his date of death in accordance with the terms contained in ·Paragraph me, 

and if the Price is determined by the L.ife lDsurance Proceeds, then the Coxporation sba1l 

pay the purchase· price to the estate of the deceased Stockholder within thirty (30) days 

of receipt of the Life Insurance Proceeds. If Book Value is greater than the Life 

Insurance Proceeds, and if the Corporation elects not to pay the Price in a lump sum, 

then the Life Insurance Proceeds shall be the mandatory minimum initial iostallment. 

V. DISPOSITION OF STOCK U.t'ON DISABll.lTY OF STOCKHOLDER 

A. Required Sale. If any Stockholder shall become Totally Disabled (as 
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.. 
defmed below), such disabled Stockholder shall sell to the Corporation and the 

Corporation sball buy from the disabled Stockholder, · all of the Stock held. by the 

disabled Stockholder in accordance with the terms of this Paragraph V. For the 

purposes of this Agreement, •Totally Disabled• means that the Stcickholder is unable to 

fully perform his Employment Agreement with the Corporation and such disability 

continues for a period of twelve (12) months. In the event that the disabled Stockholder 

returns to the Coxporadon within the twelve (12) month period, but can fully perform 

the required services for less than ninety (90) days, and then relapses to his disability, 

then the twelve (12) month disability period is not tolled and it shall continue to run. 

B. ~. The Price for the disabled Stockholder's Stock shall be equal to the 

greater of Book Value of the Corporation determined pursuant to Paragraph IIIB of this 

Agreement, or the amount, if any, of disability insurance proceeds received by the . . •· ~ 

Corporation due to the disability of the disabled Stockholder (the •Disability Insurance 

Proceeds•). The Disability .Insurance Proceeds shall not exceed One Hundred Fifty 
. I 

Thousand Dollars ($150,000) for any one Stockholder. 

c; Terms of Payment. If the Price is determined by the Corporation's Book 

Value, then the Corporation shall pay the purchase price to the disabled Stockholder in 

accordance with the terms contained in Paragraph :me, and if the Price is determined by 

the Disability Insurance Proceeds, then the Corporation shall pay the purchase price to 

the disabled Stockholder within thirty (30) _days of receipt of the Disability Insurance 

rr\.iceeds. If Book Value is g1eater ~ " D~··lity lnsurance Proceeds, and c the 

Corporation elects not to pay the Price in a lump sum, then the Disability Insurance 
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Proceeds shall be the mandatory minimum initial installment. 

D. Total Purchase Price: Assets of Comoration. The amounts paid to the 

disabled Stockholder pursuant to Paragraphs VB and VC shall be in lieu of all other 

obligations to the disabled Stockholder in his capacity as a Stockholder; the transfer of 

the Stock held by the disabled Stockholder to the re~r.aining Stockholders shall represent 

~e termination of the disabled Stockholder's interest in the Corporation and its assets. 

VI. DISPOSmON OF STOCK UPON DISOUALIEICATIQN TO PRACTICE 

A. Required Sale. Notwithstanding anything contained in this Agreement to 

the contrary, in the event that any Stockholder becomes disqualified to practice the 

business of the Corporation in the Commonwealth of Virginia due to suspension,. 

revocation or cancellation by the appropriate Govemmental authority of said 

Stockholder's license or other privilege to practice, then and in that event, such 

Stockholder shall sell to the Corporation, or if the Corporation declines to purchase, 

then to the remaining Stockholders (as they may agree among themselves, or if they 
' 

cannot agree, in proportion to their stock ownership) and the Corporation, unless it . 

declines, in which case the remaining Stockholders shall puxchase, all of the Stock held 

by s-"ch Stockholder. 

B. Price. The price for the disqualified Stockholder's Stock shall be seventy-

five percent (75%) of the amount determined pursuant to Paragraph mB of this 

Agreement. 

C. Terms of Pavment. The Corporation or the remaining Stockho!ders, as the 

case may be, shall pay the purchase price for the disqualified Stockholder's Stock to the 
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disqualified Stockholder in accordance with Paragraph me. 

VII. MISCELLANEOUS PROVISIONS 

A. Notices. Any notice required or permitted to be given under this 

Stockholders' Agreement shall be in writing and shall be deemed to have been duly 

delivered if delivered personally or if sent by cettified mail, renuu receipt requested, 

fll'St-class postage prepaid, addressed (i) to the Corporation, c/o Raymond F. Lower, 

D.O., F.A.A.O.S., President at 2 Pidgt:9n Hill Drive, Suite 510, Sterling, VA 20165; (ii) 

to Lower at RR 1 P.O. Box 897, Waterford, VA 22197; (iii) to Peyton at 46464 

Montgomery Place, Sterling, VA 20165; or at any other address designated by any party 

in a notice given to the other partieS pursuant to the provisions of this Section. Any 

notice '!hich is required to be delivered within a stated time period shall be deemed 

timely if maned before midnight of the last day of such period. 

B. Stock Transfer Record. The Corporation shall maintain a Stock transfer 

book which sball reconl the name and address of each St~kholder. No transfer of Stock 

shall be effective or valid unless and until recorded in the Stock transfer book. The 

Co1p0ration sball not reconl any transfer of Stock: in the Stock transfer book unless ~) 

the transfer strictly complies with aU the provisions of this Stockholders' Agreement; and 

(ii) the transferee sball have agreed in writing to be bound by all of the provisions of this 

Stockholders' Agreement applicable to Stockholders and shall become a party hereto. 

· r: r ~suanr-..e q' AddiriQ.~'-1. _f;nck. The Corporation sba1l not issue any addition.:l 

Stock except (i) upon due authorization by its Board of Directors; and (ii) in strict 

compliance with the provisions of this Stockholders' Agreement. 
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D. Entry of Legend Upon Stock Certificates. The following legend shall be 

entered immediately on all the Stock certificates now owned by Stockholders or 

hereafter issued: 

"The gift, sale, mortgage, pledge, hypothecation, 
encumbering and voting of the shales of the Stock 
represented by this certificate is restricted in accordance with 
the tenns and conditions of a Stockholders' Agreement by 
and between the Co1p0ration and the named Stockholder 
thereon, which Agreement is dated the 1st day of January. 
1997, and a copy of which is on tile at the principal office of 
the Corporation. Said Stockholders' Agreement restricts the 
ability of the Stockholders to sell, give, or otherwise transfer 
or dispose of this Stock certificate. The Stockholders' 
Agreement also restricts the right of the Stockholders to vote _ 
their shares. This Stockholder's Agreement is an agreement 
within the meaning of Section 13.1-671.1 of the Code of 
Virginia. • 

B. Soecific Perfonnance. The Parties agree tbat the Stock is unique, that a 

Stockholder's failure to perfol'Dl his obligations under this Stockholders' Agreement will 

result in irreparable damage, and that specific performance of the Stockholder's 

obligations may be enforced by a suit in equitY. 

F. Benefit and Burden. This Agreement sball inuxe to the benefit of, and 

shall bind, the Parties and their respective heirs, personal representatives, successors and 

assigns. 

G. After Acouired Stock - Subsequent Stockholders. The terms and 

conditions of this Agreement shall specifically apply not only to the Stock owned by the 

Stockho!d:rs w!-:~:;: ~~s Stockholders' A&:t!':.r:._ :,,_t is execut~:, · .. : .. :d~~ to any -~tock 

acquired by the Stockholders after the date of execution of this Stockholders' Agreement. 

The term and conditions of this Stockholders' Agreement shall also apply to whomsoever 
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shall receive Stock, including by way of illustrating and not limitation, bona fide 

purchasers for value. 

H. Tennination of Amement. This Agreement sball terminate only upon the 

unanimous written agreement of the Stockholders and the Corporation. 

I. Alteration. Amendment. or Tegpination. No change or modification of 

tiUs Agreement shall be valid unless the same is in writing and signed by all the parties 

hereto. No waiver of any provision of~ Agreement sball be valid unless in writing and 

signed by the P.Cl'SOD against whom it is sought to be enforced. The failure of any party 

at any time to insist upon strict performance of any condition, promise, agreement or 

understanding set forth herein sball not be construed as a waiver or relinquishment of 

right to insist upon strict performance of the same conditio~ promise, agreement or 

understanding at a future time. The invalidity or unenforceability of any particular 

provision of this Agreement shall not affect the other provisions hereof, and this 

Agreement shall be construed in all respects as if such invalid or unenforceable 
f • 

provisions were omitted. 

I. Integration. This Agreement sets forth (and is intended to be an 

integration of) all of the promises, agreements, conditions, understandings, W81T2Ilties 

and representations among the Parties hereto with respect to the Stock, and there axe no 

promises, agreements, conditions, understandings, warranties or representations, oral or 

writte~ express or implied, among them with !f'.spect to the Stock other than as set forth 

herein. 
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K. Conflicts of Law. This Agreement shall be subject to and governed by the 

laws of the Commonwealth of Virginia, regardless of the fact that one or more of the 

parties now is or may become a resident of a different state. 

L. Right to Offset. N~twithstanding any financial entitlement a Stockholder 

(or estate of a Stockholder) may have hereunder, the Corporation and the other 

Stockholders (the •claimants •) shall have the unconditional right to make claim against 

such fmancial entitlement fo~ any amoq_nts owed by the Stockholder to the Claimants 

and the Stockholder's rmancial entitlement hereunder sball be reduced accordingly and 

the reduction shall be paid directly to the Claimants. 

M. Retention of Comorate Name. Telephone Number and Comorate Offices. It 

is agreed and understood by the parties to this Agreement that Lower formed the 

Corporation and, therefore, no oth~r StOckholder shall be entitled to the use of the 

Corporation's. name, telephone number or Corporation offices should such other 

Stockholder terminate his relationship with th~ Corporation. , 

[REMAINDER OF THIS PAGE LEFI' INTENTIONALLY BLANK] 

15 00094 



IN WITNESS WHEREOF, the Corporation has caused this Agreement· to be signed 

by its duly authorized officers and its corporate seal to be affiXed hereto, and each 

Stockholder has signed this Agreement, as of the day and year rust above 

written. 

~S: 

ATTEST: 

By: Ra~~!flf.-
Secretacy 

CORPORATE SEAL· . 

. t=\031803.1\Scoct..qc 

16 

COUNTRYSIDE 
ORTiiOPAEDICS, P.C. 

00095 



18/87/ . 

HAND DELIVERY 
October 3, 1997 

Raymond F. Lower, D.O. 
Countryside Orthopaedics, P.C. 
2 Pidgeon Hill Drive 
Suite 510 
Sterling VA 20165 

Dear Ray, 

In accordance with paragraph 11 of the Employment 
Agreement (the "Agreement11

), dated January1:1, 1997, J: notify 
you of my intent to terminate said agreement, effective 
December 31, 1997. 

Sincerely, 

e..JJ~ ~. ~.._ 
Randall S. Peyton, M.D. 
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Requests 

1 - Ray pays all his/corp lawyer and accountants fees related to all discussions and any revisions 
to proceed. 

2 -Pay back or credit to me Mr Lipresti's bUis pertaining to the original contract. 

3 • Payback or credit to me Mr. Zagami's bills pertaining to the original contract. 

4 • Payback or credit to me Mr. Liprest•s bills pertaining to the Purcellville Medical Building. 

5 • Payback or credit to m~ Mr. Zagami's bills pertaining to the Purcellville Medical Building. 

6 -Payback or credit to me $1~500.00 far Ray's "Virginia Physicians Stock" as placed ott the 
books for the buy-in. 

7 • Payback or credit to me what was charged to my account regarding the rent payment to the 
Purcellville Medical Building. 

8 -Payback or credit to me th~ value charged for Ray's home computer. 

9 • Payback or credit to me the value charged for the broken fax machine. 

10 .. Payback or credit to me the value charged for the vehicles. 

11 - Payback or credit to me the rC?nt charged for Purcellville from Jan 1997 till now. 

12 • Buy-in will be structured completely in pre-tax dollars without salary deferential. 

13 -Ray will obtain a personal credit card for personal cxp~cs. 

14 - Ray will run his home long distance bills through his personal account or more preferably pay 
on his own so as not to put the corp. at increased risk for audit. If audited for these kinds of · 
items the expense/penalty will be solely Ray Lowers. 

l S - Ray will run his home water bills through his personal account or as stated above. 

16 ·Signature cards filled out so tbtat Ray t..·•d I hav'-- equal rights to the b-.lk aCQOunt. 

17 • Collection and expense reP.orts will be done at least quarterly and a close approximation of 
compensation will be allocated if chosen, at least quarterly. 

18 • An equal amount or equal percentage of collections will be left by all pan:ncrs in the account 
when compensation is allocated. 
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19 - Books, CME is credited to each individual. unless previously agrreed upon. 

20 • Accelerate the vesting on the Pension Plan. 

21 -My car lease and title will be transferred into corp. and my name not Lower. 

22- Plan devised to settle disputes on responsibilities of bills. 

23 -Dismiss Mr .. Zagami from all present and future corporate duties. We will obtain an 
accountant together for the corporation. 

00098 



.. 
TWENTIETH JUDICIAL CIRCUIT 

WILLIAM SHORE ROBERTSON, ..Juooc 

•o Cui.PEP£" STREET 

WARRENTON, VIRGINIA 22186 

THOMAS D. HORNE, ..Juooc 

PosT o .... IC£ Box 727 

LEESBURG, VIRGINIA 20178 

.lAMES H. CHAMBLIN, ..Juooc 

PosT o,.,.ICE Box 123 

LEESBURG, VIRGINIA 20178 

.lEAN HARRISON CLEMENTS, ..Juooc 

PosT a .. ,.ICE Box 727 

LEESBURG, VIRGINIA 20178 

John W. Tootlunan, Esquire 
David H. White, Esquire 
TOOTHMAN & WHITE 
400 North Columbus Street 
Suite 250 
Alexandria, Virginia 22314 

Vernon W. Johnson, III, Esquire 
JACKSON & CAMPBELL 
1120 Twentieth Street, N.W. 
South Tower 
Washington, DC 20036 

OF VIRGINIA 

LOUDOUN, FAUQUIER AND 

RAPPAHANNOCK COUNTIES 

June 29, 1999 

Re: Randall S. Peyton 
v. 

Gentlemen: 

Countzyside Orthopaedics. P.C. and 
Raymond Lower, D.O. 
Chancery No. 18157 
Circuit Court of Loudoun County 

RAYNER V. SNEAD, ..Jucot: Rnuuo 

CARLETON PENN, ..Juooc RCTIRCD 

PosT a,.,.ICE Box 5!50 

LEESBURG. VIRGINIA 20178 

In August 1995 the Complainant, Randall S. Peyton, ("Peyton") became 
employed by the Defendant, Countryside Orthopaedics, P.C., ("Countryside") to provide 
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services as an orthopaedic surgeon. The principal of Countryside was the Defendant, 
Raymond Lower, D.O., ("Lower"), an osteopath, who was then Countryside's sole 
officer, director and shareholder. In 1996 Peyton and Lower began negotiations for 
Peyton becoming an officer, director and shareholder of Countryside. After nine months 
of negotiations where each doctor had his own counsel and accountant, agreements were 
signed on June 27, 1997, to be effective as of January 1, 1997, whereby Peyton became 
an equal shareholder with Lower in Countryside, as well as an officer and director of the 
corporation. 

The agreements executed in June 1997 provided, among other things, that either 
doctor could tenninate his employment and leave Countryside without reason or cause 
upon ninety (90) days written notice. The employment agreements contained no 
restrictive covenants as to competition upon either doctor upon leaving the corporation. 

On October 3, 1997, Peyton gave written notice ofhis termination of employment 
effective December 31, 1997. He left Countryside as ofDecember 31, 1997. 

On January 9, 1998, Peyton brought suit against Countryside and Lower seeking 
the following: 

I. Specific performance ofhis Employment Agreement as to the records and 
charts of patients he treated while at Countryside; 

2. An accounting of the payments to which he is entitled from Countryside 
under his Employment Agreement; 

3. Damages for breach of his Employment Agreement by Countryside for not 
paying Peyton what he is entitled to thereunder; and 

4. Breach ofFiduciary Duty involving alleged depletion of Peyton's 
accounts receivable and an increase in expenses charged to him by 
Countryside. 

Countryside and Lower filed an Amended Cross-Bill seeking the following: 

1. A declaratory judgment as to the rights of Countryside and Peyton under 
the Stockholder Agreement; 

2. Damages for breach of fiduciary duty by Peyton; 
3. Rescission of the agreements signed in June 1997 because of alleged 

breaches of contract by Peyton; and 
4. Damages for alleged fraud by Peyton in inducing Lower to enter into the 

agreement in 1997. 

This case came on for trial without a jury on November 23, 24, 25 and 30, 
December I and 2, 1998 and January 6 and 26, March 22 and May 3 and 4, 1999. 

At the conclusion of argument on May 4, 1999, I ruled that no personal liability 
on Lo\ver had been shown. Therefore, judgment is awarded Lower on Peyton's claims 
against him individually. I also ruled that the evidence does not support an award of 
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punitive damages against Peyton. All other issues were taken under advisement, and they 
are addressed below. 

Orders Submitted by Peyton Concerning Discovery and other Rulings on 
November 5. 1998 and Januaxy 6.1999 

The orders submitted by Peyton with his Praecipe filed June 21, 1999, concerning 
rulings which I made on various motions on November 5, 1998, and January 6, 1999, will 
not be entered because I feel that the objections to each order as set forth in the 
Defendant's Praecipe filed June 25, 1999, are well-taken. The orders need to be revised 
to meet the Defendant's objections. 

Designated Portions oftbe De.positions ofDr. Raymond Lower 
and Pamela A. Freed 

The objections of the Defendants to the designated portions of the depositions of 
Dr. Lower and Pamela A. Freed offered in evidence by the Complainant on May 3, 1999, 
are overruled. The objections of the Complainant to the counter-designations of portions 
of the same two depositions by the Defendants are overruled. Therefore, all the portions 
of each deposition designated by the Complainant and the Defendants are admitted into 
evidence. 

Statements Concerning Damages Provided by Counsel 

The opposition of the Defendants to the Complainant's Itemization of Damages 
and Relief Sought is considered merely as argument. The objection of the Complainant 
to the Statement Regarding Defendants' Damages is also considered merely as argument. 
Therefore, I have considered the Complainant's Itemization of Damages and Relief 
Sought and the Statement Regarding Defendants' Damages. 

Djscoyezy Issue 

Throughout the trial Peyton raised various and strenuous objections because of 
the alleged failure of the Defendant to provide discovery concerning the amounts 
collected by Countryside on behalf of Peyton before and after he left it on December 31, 
1999. 

Regardless of the nature of the documents produced by Countryside during the 
trial, the issue is the extent of the documents provided by Countryside prior to the 
commencement of the trial. Peyton was represented by George W. Campbell, Jr. from 
the filing of his suit to shortly before trial commenced. He was represented at trial by 
John W. Toothman and David H. White. 

Peyton's trial counsel acknowledged that documents were produced to Mr. 
Campbell before trial. The Defendants consistently asserted that all the documents 
requested by Peyton were produced to Mr. Campbell. At trial Peyton's counsel 
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repeatedly asserted that they could not detennine from the documents produced the 
entitlement ofPeyton. 

No evidence was offered by any party to show when documents were or were not 
produced. Mr. Campbell was never called as a witness to testify about the documents 
produced and his efforts to utilize them. While counsel for Peyton merely made 
conclusory allegations of a failure to produce, counsel for the Defendants merely 
responded in a similar conclusory fashion that the documents were produced as 
requested. 

Counsel for Peyton did not refute the representation by counsel for the Defendants 
that they produced boxes of documents for inspection by Mr. Campbell and that he made 
copies of some, but not all of the documents. It was not the duty of counsel for the 
Defendants to tell Mr. Campbell or trial counsel for Peyton what documents are 
important or how to use them to calculate entitlements. 

I am unable to determine from the evidence presented or counsel's representations 
that the Defendants failed to comply with the discovery requested by Peyton prior to trial. 
For similar reasons I am unable to make the same detennination as to the discovery 
ordered to be produced at the commencement of and during the trial. I find that the 
documents provided by the Defendants during the trial as ordered by the Court are merely 
updated versions of the documents already produced. 

For these reasons, there will be no sanction imposed on the Defendants for any 
alleged failure to comply with a discovery request or court order. 

Summazy ofDecisjon on Substantive Issues of the Case 

For reasons stated below, I find as follows: 

I. As to Peyton's claims: 
A. The temporary injunction decree as to patient records and 

charts entered by Judge Carleton Penn on January 15, 1998, 
as modified by the decree I entered on August 7, 1998, will 
be made pennanent. 

B. No accounting will be ordered except that Countryside is 
ordered to comply with the Employment Agreement and to 
pay Peyton his severance pay every ninety (90) days as 
more particularly set forth below. 

C. Peyton is granted a judgment against Countryside in the 
amount of $333,282.85 for unpaid severance pay as more 
particularly described below. He is not entitled to any 
additional pay for 1997 because I find that he was paid 
more in 1997 than he was entitled. 
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D. The claim for breach of fiduciary duty is considered only in 
determining the amount owed to Peyton. There is no 
separate damage award for breach of fiduciary duty. 

IT. As to the Defendants' claims: 
A. Countryside is found to have validly and effectively 

exercised its right to repurchase Peyton's stock in 
Countryside under the Stockholder Agreement. 

B. Peyton did not breach any fiduciary duty to Countryside or 
Lower. 

C. Peyton did not materially breach the aforesaid agreements; 
therefore, the Defendants' claim for rescission is denied. 

D. Peyton did not commit fraud upon the Defendants and he 
did not fraudulently induce Lower to enter into the 
agreements in June 1997. 

PEYTON'S CLAIMS 

Injunction as to Patient Records and Charts 

At the commencement of the trial the Defendants agreed that the temporary 
injunction decree entered by Judge Carleton Penn on January 15, 1998, could be made 
permanent. In August 1998 I ruled that Countryside is entitled to be paid by Peyton at 
the rate of 10¢ per page for copies of patient records and $5.00 as a handling fee per 
chart. The decree I entered August 7, 1998, also provides that Peyton shall pay such 
costs at the rate of$750.00, or the remaining balance, per month, payable on the firSt day 
of each month and starting August 1, 1998, until paid in full. 

The temporary injunction per the decree entered January 15, 1998, together with 
the decree concerning costs entered August 7, 1998, shall be made pennanent. 

Peyton's Entitlement Under the June 1 997 Employment Agreement 

Peyton's entitlement claims involve (1) his entitlement while still with 
Countryside in 1997 and (2) his severance pay after he left on December 31, 1997. His 
entitlement is governed by paragraph 3 of the June 1997 Employment Agreement which 
provides: 

"3. Compensation. As his entire compensation for all services 
rendered to the Corporation during the term of this Agreement, in 
whatever capacity rendered, the Physician shall receive: 

(a) Base Entitlement. An Entitlement (salary, 
retirement plan contributions and Additional 
Benefits, as defined below) which will be the excess 
of his "Collections" (as defined below) over (i) his 
proportionate share (initially SO percent) of the 
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Corporation's "Fixed Expenses", Jl}ys (ii) 100 
percent of his "Individual Expenses", Jl}ys (iii) 100 
percent of his "Variable Expenses". "Fixed 
Expenses", "Individual Expenses" and "Variable 
Expenses" shall be defined by mutual agreement of 
the Corporation and the Physician and applied 
consistently from year to year. The physician shall 
receive a draw against the salary portion of his 
Entitlement which shall be payable in equal 
payments every month; provided, however, that no 
such salary shall be payable in respect of any month 
or portion thereof subsequent to the termination of 
this Agreement. On an annual basis the draw will 
be reconciled with the Physician's actual 
Entitlement for the preceding twelve months. In the 
event that Physician receives an Entitlement in any 
fiscal year which is later detennined by the 
Corporation's accountant to be more than the 
amount to which the Physician was actually entitled 
(the ''Excess Amount"), the Physician's Entitlement 
in the first subsequent fiscal year shall be reduced 
by the Excess Amount. 

(b) Definitions. The tenn "Collections" shall be 
defined in the same manner as the Corporation 
nonnally defines the tenn, namely cash receipts, net 
of refunds, actually received by the Corporation for 
the Physician's services. 

(c) Bonus. A bonus, payable prior to the close of the 
Corporation's taxable year in question, which shall 
be detennined in the sole discretion of the Board of 
Directors of the Corporation. The purpose of the 
bonus will be to make the total compensation paid 
annually to the Physician equal to the reasonable 
value of his services to the Corporation. 

(d) Annual Benefits. The right to receive or participate 
in any additional "fringe" benefits, including, but 
not limited to, insurance programs and pension or 
profit sharing plans, which may from time to time 
be made available to physicians employed by the 
Corporation. Any additional Benefits shall be 
calculated as part of Physician's Base Entitlement. 

(e) Severance Pay. In the event that the Physician dies 
or otherwise ceases his employment under this 
Agreement for any reason (including, without 
limitation, disability, retirement, or voluntary or 
involuntary tennination) the Corporation shall pay 
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the physician (or his estate) severance pay 
("Severance Pay") as follows: 
(1) Amount. Severance Pay shall be an amount 

equal to eighty percent (80%) of his 
"Collections" ~ the Physician's Individual 
Expenses remaining unpaid at the time the 
cessation of employment occurred reduced 
hx any Excess Amount remaining unpaid. 

(2) Payment. The Severance Pay determined in 
accordance with Paragraph 3( e)( 1) shall be 
paid no later than ninety (90) days after the 
cessation of employment occurred, and then 
every ninety (90) days thereafter. 

(3) Interest and Offset. No interest shall accrue 
on any amount due pursuant to this 
subparagraph. The Corporation may offset 
payments due hereunder by amounts owed 
by the Physician to the Corporation. 

( 4) Physician's Compliance. The Physician's 
(or Physician's estate's) full, timely, and 
continuing compliance in all material 
respects with every material tenn with this 
Agreement and of every other written 
agreement between the physician and the 
Corporation in force after the effective date 
of tennination is a condition precedent to the 
Corporation's obligation to pay Physician 
Severance Pay in accordance with this 
paragraph." 

Each area of entitlement is discussed separately below. 

Peyton's 1997 Base Entitlement 

Countryside's accountant, Dan Zagami, CPA, detennined that Peyton had 
received monies from Countryside in 1997 in excess of the amount to which he is 
actually entitled. He determined the Excess Amount to be $17,137.00, as shown in 
Defendants' Exhibit 94. Ther.e appears to be a mathematical error in arriving at this 
amount, but this error favors Peyton. Despite a demand to repay the Excess Amount, 
Peyton has not done so. 

Peyton presented a considerable amount of evidence, including expert testimony, 
in an effort to show that Countryside had not properly allocated income and expenses to 
Peyton for I 997. I find that with the exception of the charge for tail coverage Peyton has 
not shown that Zagami is wrong in his calculations. 
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Before getting into the specific areas of controversy as to income and expenses, I 
must address the issues raised by Peyton concerning Generally Accepted Accounting 
Principles (GAAP) and the Internal Revenue Code (IRC). Peyton asserts that GAAP and 
IRC must be read into the Employment Agreement. I disagree. The cases cited by 
Peyton, Virginia State AFL-CIO v. Commonwealth, 209 Va. 776 (1969), and Safeway 
Steel Scaffolds ofYir~nia v. Coulter, 198 Va. 469 (1956), do not support Peyton's 
contention. Peyton's entitlements are detennined by the Employment Agreement. 
Zaganii made his calculations based upon the Agreement, and based his allocations of 
expenses as mutually agreed upon by Lower and Peyton as required by the Agreement. It 
is true that Zagami changed the fonnat of his quarterly fmancial reports for the 
Corporation from the first and second quarters (calling them statements of revenue and 
expenses) to the third and fourth quarters (calling them statements of revenue and 
operating costs), but he made the change because of the execution of the Employment 
Agreement on June 27, 1997. His third and fourth quarter statements follow the 
Employment Agreement. Countryside did not change its method of accounting after June 
1997. Countryside's accounting always remained on a cash basis. 

As to income collected for the benefit of Peyton in 1997, Peyton attempted to 
show that Countryside allocated to Lower payments received for services rendered to 
certain patients seen by Peyton. See Complainant's Exhibits Sa through 81. However, 
Countryside offered evidence to show that these discrepancies were rectified resulting in 
a credit of$62.65 to Peyton. See Defendants' Exhibit 120 (which follows the testimony 
of Judy Cox). 

The 1997 collections for Peyton are as shown on Zagami's fourth quarter report. 
See Defendants' Exhibit 94. This amount totaled $764, 261.00. 

Peyton also offered evidence to show the misallocation of expenses to Peyton. 
See, e.g. Complainant's Exhibits 16a through 16u. The allegations of misallocation are 
resolved as follows. 

Alleged MjsaJJocation 

Extraordinary ordering of 
supplies at the end of 1997. 

Corporate debts paid at the 
end of 1997. 

Fjnding 

No evidence by which 
to quantify the excess 
over the ordinary, if any. 

No evidence by which to 
determine whether any 
payments were over and 
above the ordinary 
course ofbusiness; it is a 
common practice for 
corporations to pay debts at 
the end of the tax year to 
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Payments allegedly made 
directly to Lower. 

Dupuy buy-back of supplies 
in early 1998. 

Alleged Mjsallocatjon 

Prepayment of the rent for 
January 1998 in December 
1997. 

Buy-out of lease at 
Countryside. 

Lansdowne leasehold 
"build-out" expenses. 

Purcellville office lease and 
other expenses (only Lower 
used this office). 

Advertising Expenses paid 
at end of 1997. 

Moving expenses from 
Countryside to Lansdowne. 

Jackson & Campbell 

reduce its income tax 
liability. 

No evidence to show they 
were not proper. 

Suspicious at the most; not 
shown to be not in ordinary 
course of business. 

Finding 

Not out of the ordinary 
course of business; same 
done in December 1996 
for January 1997 rent. 

Peyton agreed to it; not 
shown to be unecessary; 
Peyton did not show that 
Countryside premises 
could have been sublet. 

Peyton agreed to it; 
practice needed the 
larger space available 
at Lansdowne. 

Peyton agreed to it and 
knew about it before he 
became a stockholder; 
Peyton saw patients 
Lower initially saw at 
Purcellville and then 
referred to Peyton. 

Not shown to be beyond 
ordinary course of 
business. 

Peyton agreed to them; 
a business necessity; 
no evidence of 
excessiveness. 

Not shown to have been 
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legal bills paid by 
Countryside. 

Medical expenses; 
telephone expenses 

improperly allocated 
between Countryside 
and Lower. 

Not shown to have been 
improperly allocated. 

On December 24, 1997, Countryside purchased tail coverage for $15,974.00 and 
allocated the expense completely to Peyton. At or about the same time Peyton procured 
prior acts coverage. His purchase of prior acts coverage was not in violation of any 
agreement. This coverage never took effect because of the tail coverage purchased by 
Countryside. 

The only reference to tail coverage in the June 1997 Employment Agreement is 
found in paragraph 12 which states: 

"It is further agreed in the event of tennination of this Employment 
Agreement that the Physician will pay the Corporation the 
proportionate share of malpractice (including "tail" coverage), 
health, and disability insurance premiums for the part of the year 
not employed if the Corporation is unable to recover from the 
insurance carrier a pro rated refund." 

This provision only covers the situation where Peyton might have left before the 
end of a year. But here he left at the end of the year. This provision does not give 
Countryside the authority to purchase tail coverage for its protection and allocate the 
expense to Peyton. 

Therefore, the sum of$15, 974.00 was improperly allocated to Peyton in 1997. 

The Excess Amount is, therefore, adjusted as follows: 

Excess Amount as 
Determined by 
Zag ami. 

Less: 

Improper Allocation 
for tail coverage. 

Credit for discrepancy 
correction discussed 
above. 

Excess Amount 

$17,137.00 

$15,974.00 

$62.65 

$ 1,100.35 

10 
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The Excess Amount in 1997 for purposes ofPeyton's entitlement 
calculations is $1,100.35. 

Peyton's Severance Pay 

The Defendants argue that Peyton is not entitled to Severance Pay because Peyton 
breached the agreements provided in paragraph 3(e)(4) of the Employment Agreement. I 
do not agree. 

First, the compliance provision by its own tenns applies only to the Employment 
Agreement because it is the only "agreement between the Physician (Peyton) and the 
Corporation (Countryside)." The Stockholders Agreement is among Lower, Peyton and 
Countryside, and the Stock Purchase Agreement is between Lower and Peyton. 
Therefore, Peyton's compliance with the Stockholders Agreement and the Stock 
Purchase Agreement is not a condition precedent to Countryside's obligation to pay 
Severance Pay to Peyton. The parties are bound by the words they used, and not by some 
nebulous concept of a "package" as argued by the Defendants. 

Next, in order for Countryside to be obligated to pay Severance Pay to Peyton, he 
must be in "compliance in all material respects with every material term" of the 
Employment Agreement. I do not feel that the use of the word "material" twice makes 
compliance anything more than compliance with a material tenn of the Employment 
Agreement. I think that it's the same as the standard for a material breach under general 
breach of contract principles, i.e., a breach so important and central to the contract that 
the breach of the obligation defeats the purpose of the contract. 

The purpose of the Employment Agreement is for the provision of medical 
services by Peyton on behalf of Countryside and how he would be paid for such services. 

As to all the breaches by Peyton as alleged by Countryside, I find either a failure 
of proof or not a material breach, as listed below. 

Alleged Breacb 

Refusal of Peyton to 
pay Excess Amount. 

Find ina 

Not material because 
(1) Lower has not repaid 
his Excess Amount either 
and (2) there is a 
mechanism for Countryside's 
recovering the Excess 
Amount by reducing 
Peyton's Severance Pay by 
the Excess Amount under 
paragraph 3(e)(l) of the 
Employment Agreement. 
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Alleged Breach 

Failure of Peyton to 
pay his share of the 
1997 Corporate Income 
taxes paid by 
Countryside. 

Peyton sought employment 
with Commonwealth 
Orthopaedic & Rehabilitation, 
and gave it confidential 
Infonnation. 

Peyton violated the '~oint­
letter" provision of paragraph 
12 of the Employment Agreement 
by telling patients that he was 
leaving, providing to his patients 
a not agreed upon release, and 
causing a delay in getting the 
letter out. 

Failure of Peyton to return certain 
property to Countryside when he 
left. 

Peyton's actions re: 
tail coverage. 

Peyton copied charts before he 
left (charts are the property 
of Countryside). 

Finding 

There is no provision in the 
Employment Agreement 
requiring Peyton to pay 
this; income taxes are a 
corporate, not a personal 
expense or obligation; 
Countryside could easily 
have avoided income taxes 
by paying out the excess 
taxable income to the 
doctor stockholders, but 
it decided not to do so. 

See discussion below 
where this found not to 
constitute a breach of 
fiduciary duty by Peyton. 

Peyton had an overriding 
ethical duty to his patients; 
Lower did not cooperate 
completely himself in 
getting out the letter. 

Not a material tenn of the 
Employment Agreement; 
even if it is, Defendants 
did not show value of 
properties taken and the 
effect of their taking. 

See discussion above 
re: tail coverage. 

Copying not prohibited 
by Employment Agreement; 
no proof that he did copy a 
chart. 
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Alleged Breach 

Peyton tried to collect a 
Countryside account 
receivable after he left. 

. Peyton refused to fill out a 
fonn so as to allow 
Countryside to collect 
from D.C. Medicaid~ 

Peyton challenged the right to 
stock repurchase by Countryside 
under Stockholders Agreement. 

Peyton did not pay timely for 
the stock he acquired from 
Lower. 

Finding 

No proof of this. 

Peyton may have refused 
because he had already filled 
out what he considered the 
necessary fonns, but 
Countryside offered no proof 
that it failed to collect 
because ofPeyton's actions. 

Not part of the Employment 
Agreement. 

Not part of the Employment 
Agreement. 

Hence, Peyton is entitled to Severance Pay. The Defendants have raised several 
issues regarding the amount of Severance Pay. 

I have decided the amount of Severance Pay based upon the evidence, and not 
upon opening statements of counsel or Lower's guess or estimate. 

I feel that paragraph 3(e)(1) is clear in that Peyton is entitled to 80% of the cash 
receipts, net of refunds, "actually received" by Countryside for his services, less any 
unpaid individual expenses remaining unpaid at the time of cessation of employment 
reduced by any Excess Amount. · 

Countryside has paid no Severance Pay to Peyton since he left on December 31, 
1997. 

Countryside actually received for the services of Peyton before he left it, the 
following: 

1. $157,979.00 collected by IMM for Countryside from January 1998 
through June 1998. See the "Gross Calculation" for Peyton on the 
last page of Complaint's Exhibit 31. 

2. $260,000.00 collected by Countryside (after it took over bill 
collections from IMM as of July 1, 1998) from July 1998 through 
January 4, 1999. This amount is based upon the testimony of 
Janice Downs that the amount collected by Countryside on 
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Janice Downs that the amount collected by Countryside on 
Peyton's accounts receivable could be determined by adding the 
"positive numbers" on the accounts receivable printout run on 
January 4, 1999 (Complainant Exhibit 3g). Erik Kloster, CPA, did 
the addition and found the total to be $260,000.00. 

Peyton is also entitled to 80% of any amount actually received for his 
services by Countryside after January 4, 1999. Also, his Severance Pay needs to 
be reduced by the Excess Amount of$1,100.35, as determined above. There are 
no individual expenses remaining unpaid. 

Therefore, Peyton is entitled to Severance Pay calculated as follows: 

80% of$157, 979.00 
collected by IMM, 
January through June 1998. 

80% of $260,000.00 
collected by Countryside, 
July 1998 through 
January 4, 1999. 

LESS 

Excess Amount. 

Severance Pay due through 
January 4, 1999. 

$126, 383.20 

$208, 000.00 

$ 1,100.35 

$333, 282.85 

Peyton is granted a judgment against Countryside in the amount of$333,282.85. 

Peyton is also entitled to be paid 80% of all his accounts receivable collected by 
Countryside since January 4, 1999. Countryside is ordered to calculate this amount and 
pay it to Peyton forthwith. Countryside is also ordered to comply timely with paragraph 
3(e)(2) of the Employment Agreement, i.e., pay Peyton the Severance Pay to which he is 
entitled every ninety (90) days. 

Peyton is not granted any relief as to the $30,000.00 contributed in 1997 on his 
behalf to the pension and profit sharing plans of Countryside. He was aware of the plans 
before he became a stockholder. He was aware of the contribution while he was a 
stockholder. Peyton, of course, has whatever interests in the plans he has by virtue of the 
terms of the plans based on his employment by Countryside. 
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CLAIMS OF COUNTRYSIDE AND LOWER 

Declaratozy Judgment 

The Defendants seek a declaratory judgment that Peyton has no claim as a 
shareholder of Countryside because he did not pay for the stock as required by the Stock 
Purch~e Agreement and the Stockholder Agreement. It is clear that Peyton did not make 
the required monthly payments for the stock purchase. He made only one payment in 
August 1997, and it only paid his obligation through July 1997. He made no other 
payments. 

Lower allowed Peyton to make the payment, he did, and did not press Peyton for 
any further payments. It really never became an issue until Peyton gave his notice. 
Countryside gave Peyton cash and a note for the repurchase of the stock as required by 
the Stockholders Agreement because Peyton tenninated his employment. Peyton 
accepted the cash and the note. Countryside has been paying on the note, and Peyton has 
accepted the payments. 

I find that Countryside validly and effectively exercised its right to repurchase 
Peyton's stock as provided by the Stockholders Agreement. 

Aileged Breach offjduciazy Duty by Peyton 

The Defendants assert that Peyton breached his fiduciary duty to Countryside and 
Lower when he sought employment with Commonwealth Orthopaedic & Rehabilitation 
and shared financial information about Countryside with Commonwealth. 

Lower knew that Peyton was going to talk to Commonwealth about possible 
merger of the two groups. In doing so Lower lmew that Peyton would be sharing 
Countryside financial information with Commonwealth. Lower was doing the same 
thing with Loudoun Healthcare. There is no agreement that prohibits Peyton from talking 
to another potential employer. There is no evidence that the disclosure of such 
information caused any damage to Countryside or Lower. Lower never told Peyton not 
to disclose such financial information. 

I find no breach of fiduciary duty by Peyton. 

Defendants' Claim for Rescission oftbe June 1997 Am;emeuts 

This claim is based on the assertion that Peyton materially breached the 
agreements signed June 27, 1997. For reasons stated above, Peyton did not materially 
breach any of the agreements. Hence, the Defendants' rescission claim is denied. 
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Alleged Fraud by Peyton 

The Defendants argue that Peyton had an 'inflated view" of his value to 
Countryside, and that he only wanted to become a stockholder, then leave and take his 
patients with him without being subject to the restrictive covenant in his 1995 
Employment Agreement. 

·Peyton and Lower negotiated for nine months before the agreements were signed 
in June 1997. Lower was reluctant to sign the agreements, but he ultimately did so. Both 
Lower and Peyton each had the advice of an attorney and an accountant during 
negotiations. 

During the negotiations Peyton told Lower that it would be a long tenn 
relationship, that they would look out for each others families and that they would be a 
good team. The existence of a restrictive covenant was a concern to Peyton. There was 
one in Peyton's 1995 Employment Agreement. During negotiations for the buy-in 
Peyton suggested that there be no restrictive covenant, and Lower agreed. No draft of the 
new Employment Agreement ever contained a restrictive covenant. 

Under the June 1997 Employment Agreement, Peyton obtained more benefits 
than he had under the 1995 Employment Agreement, e.g., severance pay, and greater 
allowances for automobile, cellphone, vacation, insurance, continuing medical education 
and professional dues. After the agreements were signed Peyton became more familiar 
with the financial activities of Countryside as managed by Lower who has always been 
the president and took care of the day to day activities of the Corporation. As discussed 
in more detail below, Peyton began to have misgiving about the agreement as he learned 
more about Lower's corporate activities. 

After the agreements were signed, Peyton did certain things that were inconsistent 
with a long tenn relationship. For example, Peyton did the following: 

1. He made only one payment to Lower for the stock, and he never 
was current in his payments. 

2. He never told Lower he planned to leave until he gave notice on 
October 3, 1997. 

3. He obtained an employer identification number for his own 
professional corporation in September 1997. 

4. He consulted counsel about leaving the practice in the fall of 1997, 
and he charged the counsel fees on the Countryside American 
Express card. The fees were ultimately taken out ofPeyton's 
compensation by Countryside. 

Despite what Peyton might have done that was inconsistent with a long tenn 
relationship, he did not slack off in his medical duties for the Corporation. He continued 
to provide the same level of service to the patients he saw right up to the day he left. 
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Fraud cannot be founded on hindsight. It is not probative of fraud just because Peyton 
left Countryside within six months of signing the buy-in agreements. The Defendants 
have the burden to show by clear and convincing evidence that Peyton had no intent to 
establish a long tenn relationship with Lower when he signed the agreements in June 
1997. To put it in tenns of the elements of fraud, the Defendants need to prove by clear 
and convincing evidence that at the time Peyton executed the agreements, 

(1) He made a false statement of 
(2) A material fact (that he was going to have a long term 

relationship with Lower), 
(3) Intentionally and knowingly, 
(4) With the intent to mislead Lower, and that 
( 5) Lower relied on what Peyton said, and 
( 6) Damage resulted. 

Because of the things discovered by Peyton and the concerns he had after the 
agreements were signed, I do not have a fmn conviction that Peyton had the intent not to 
have a long tenn relationship with Lower when he executed the agreements on June 27, 
1997. I feel that it is just as likely that Peyton left Countryside because of what occurred 
after the agreements were signed as that he left as the result of an intent not to establish a 
long term relationship with Lower when he signed the agreements. 

The primary thrust of the Defendants' fraud argument appears to be that Peyton 
defrauded Lower to eliminate the restrictive covenant and Peyton never intended to stay 
long tenn. However, the Employment Agreement signed in June 1997 contains no 
restrictive covenant and no length of employment provision. Lower's Employment 
Agreement, signed at the same time, is similar to Peyton's Employment Agreement. It is 
very difficult for me to find that a restrictive covenant and a length of employment 
provision were material to the Defendants when they were not placed in the Employment 
Agreement. Peyton and Lower are both intelligent professionals. Neither is a novice 
when it comes to ~e financial aspects of a medical practice. Both were represented by 
counsel and each had an accountant during negotiations. If Lower had a concern about 
the need for a restrictive covenant or a length of employment provision, then he could 
have insisted that they be in the Employment Agreements. He did not. He should have 
realized that with an at will employment agreement Peyton could leave at any time 
without a reason on ninety (90) days notice. 

After Peyton became a stockholder, certain events occurred that caused him to 
question what he had done. These events included the following: 

1. His concern when he learned that the stock purchase was being 
treated as a post-tax agreement as opposed to the pre-tax 
agreement which he thought it was; and Lower's telling him to sue 
his lawyer and accountant when Peyton brought it to Lower's 
attention. 
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2. The failure of Zagami to explain financial matters to Peyton's 
satisfaction. 

3. Lower's using the cotporation ~a means to initially pay personal 
expenses. 

4. Peyton did not get the same agreement as Lower with respect to a 
potential purchase of an interest in the Purcellville office property. 

S. Peyton felt Lower had total control over corporate finances. 
6. Peyton's not being included with Lower in the 1997 Hospital Gala. 
7. Lower's attitude about the retirement plans and employees leaving 

early. 
8. Peyton's observation of Lower's beginning to operate on wrong 

bone with a medical student present. 
9. Lower's handing out literature on osteopathy. 
10. Peyton's migraine headache in September 1997. 

I feel that things did not tum out as Peyton had expected after he became a 
shareholder. I cannot fmd he had· an intent to leave early when he signed the agreement 
in June 1997. He did not defraud the Defendants. He did not fraudulently induce Lower 
to sign the agreements. He committed no fraud, either actual fraud or constructive fraud. 

Final Decree 

Let counsel for Peyton prepare a final decree consistent herewith to which they 
and Mr. Johnson may note their exceptions. 

Very Truly Yours, 

James H. Chamblin, Judge 
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Countzyside Orthopaedics. P.C .. and Raymond Lower. D.O. 
Chancery No. 18157 
Circuit Court of Loudoun County 

Gentlemen: 

This case is before the Court on the Motion for Reconsideration tiled by 
Countryside Orthopaedics, P .C. ("Countryside") seeking reconsideration of various 
rulings set forth in my opinion letter of June 29, 1999. I have considered the Motion as 
well as the Motion for Sanctions and Opposition to the Motion for Reconsideration tiled 
by Randall S. Peyton, M.D. ("Petyon''), and Countryside's Reply and Opposition to 
Peyton's Motion for Sanctions. 

For the reasons that follow, the Motion for Reconsideration is denied except for 
the issue of the amount collected by Countryside after December 31, 1997, for Peyton's 
services and the corresponding effect on the Severance Pay to which Peyton is entitiled, 
and the Motion for Sanctions is denied. There is no need for any furthe1 Kfif'mept 'lr .. ·--
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hearing. Also, any request by Peyton for reconsideration of the amount of severance pay 
is denied. 

To be more specific, the only finding in my opinion letter dated June 29, 1999, 
which I have reconsidered is my finding that Countryside collected $260,000.00 for 
Peyton's services from July 1998 through January 4, 1999. After reconsideration of the 
evidence, I modify my finding to find that Countryside collected $177,168.23 for 
Peyton's services from July 1998 through December 1998. 

It was a mistake to rely solely on the testimony of Janice Downs and Erik Kloster, 
CPA, in determining the amount collected by Countryside. After reviewing all the 
portions of their testimony cited by counsel, it is clear that a reasonable estimate of the 
amount collected by Countryside could not be made by merely adding up the "positive 
numbers" as shown on the Aged Accounts Receivable Report dated Janury 4, 1999 
(Complainant's Exhibit 3g). 

Kloster testified that he added up the "positive numbers" on the aforesaid report 
and got $260,000.00. I neglected to take into consideration that he also testified that this 
figure represented "collections, adjustments and bad debt write-offs." Peyton's severance 
entitlement is based upon "collections" for his services, and "collections" is defined in 
the Employment Agreement as "cash receipts, net of refunds, actually received by the 
coxporation (Countryside) for the physician's (Peyton's) services." Therefore, the sum of 
$260,000.00 had to have included more than cash receipts, net of refunds, actually 
received by Countryside. Kloster did not provide separate figures for collections, 
adjustments, and write-offs. 

I feel that Countryside makes a very good point, and one that I did not consider, in 
that if the collections are as I found them in the June 29, 1999letter opinion, then in a 
year after Petyon left Countryside, it collected almost 68% of his accounts receivable 
($417,979.00 out of$616,411.00 accounts receivable at the end ofDecember 1997-as 
shown on the IMlv1 Performance Analysis, a part of Complainant's Exhibit. 3i). Such a 
collection rate would be unreasonable considering a lower collection rate in the past for 
Peyton. Even Kloster felt that such a collection rate is "unlikely." 

A collection rate of a little under 29% based on collections of $177,168.23 is 
more reasonable than a 68% collection rate. 

I cannot explain why I overlooked, did not recall or placed no emphasis on the 
July through December 1998 collections set forth in Complainant's Exhibit 3i. Mr. 
Johnson clearly brought it to my attention during the trial. Perhaps it was because no 
witness for Countryside testified to the specifics of what is shown on Complainant's 
Exhibit 3i or because Dr. Lower testified that the amount collected was in the 
"neighborhood" of $175,000.00 without an explanation of how he arrived at this figure. 

Therefore, the amount of Severance Pay to which Peyton is entitled is as follows: 
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80% of$157,979.00 
collected by IMM, 
January through June 1998 

80% of$19,189.23 
collected by Countryside, 
July through December 1998 

LESS 

Excess Amount 

Severance Pay due through 
December 1998 

$126,383.20 

$ 15,351.38 

$ 1.100.35 

$140,634.23 

Peyton is granted a judgment against Countryside in the amount of $140,634.23. 
Peyton is also entitled to be paid 80% of his accounts receivable collected by Countryside 
since January 1, 1999. Countryside is ordered to calculate this amount and pay it to 
Peyton forthwith. Countryside is also ordered to comply timely with paragraph 3(e)(2) of 
the Employment Agreement, i.e., pay Peyton the severance pay to which he is entitled 
every ninety (90) days. 

Peyton's Motion for Sanctions is denied because Countryside had the right to ask 
for reconsideration. Because Countryside attempted to offer evidence after the trial had 
been concluded, Exhibits F through L attached to the Motion for Reconsideration have 
not been considered in ruling on the Motion. 

As there appears to be some disagreement among counsel about a final decree, let 
counsel for Peyton and counsel for Countryside and Lower submit to me within ten (10) 
days a proposed final decree. I will review each proposed final decree and advise counsel 
ofthe final decree I propose to enter. Thereafter, each counsel will be given ten (10) 
days to send their exceptions directly to me. 

Very truly yours, 

James H. Chamblin, Judge 
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V I R G I N I A : 

IN THE CIRCUIT COURT POR LOUDOUN COUNTY 

RANDALL S. PEYTON, 

Complainant, 

v. In Chancery No. 18157 

COUNTRYSIDE ORTHO~A£DlCS, P.C., 
RA~MOND LOWER, D.O., and 
INTEGRATED M~DICAL MANAGEMENT, INC., 

Defendant.&. 

FINAL DECREE 

By Join~ Stipulation filed November 19, 1998, che Complainant, 

Randall s. Pe~on ("Peyton") agreed t.o dismiss t:his lawsuie as t:o 

Defendant: Integrat:ed Medical Management, Inc .. wJ.t.hou~ preJudJ.ce to 

any and all of h~s claims aga~nst that Defendanc. 

This cause came before ~he Cour~ for ~r~al w~chout jury on 

November 23. 24. 25 and 30 and Decerober l and 2, l998, and January 

6 and 2 6. March 22 and May 3 and 4, 1999. upon ~he following 

claims: 

l. The cla1ms of Peyton as set forth 1n his ~mended Bill of 

Complain~ as st.at.ed in: 

Count II (Speciflc Performance> 

Coun& III (AccouneingJ 

Count IV (Breach of Contract) 

Count VIII tBreach of Fiduciary Duey) ; and 

2. The claims of che Defendant: a Countryside Ort:hopaedics, 

P.C. ("Councry:u.den} and Raymond F. Lcwar, D.O. ( .. Lower••) as aet: 
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for&h in the1r F~rst Amenaed Cross-Bill of Complaint as s~aced in: 

Count I (Friu~d) 

Counc II (Declaratory Judgment) 

Coun~ III <Breach of Fiduc~ary Du~y) 

Count IV (Breach of Con~rac~) . 

During the trial ehe Court issued an opinion le1:~er dated 

December 15, 1998. concerning inadmissible hearsay, and an opin1on 

letter daced February 17, 1999, concernlng ehe adm1ss1b1lity of 

cer~ain exh1bi~s. 

After consideration of the evJ.denc:e and the arguments of 

counsel a~ ~rial, on May 4, 1999~ the Courc ruled from the bench 

that there would be no punltlve damage award against Peyton and 

that Peyton had not proven any personal liability upon Lower as ~o 

any of his c1a~m5. All other issues were taken under advJ.sement. 

Coun~ryside was granted fourteen days t:o counter-designace port.ions 

of depos~t•ons of ~wo wi~nesses with Pe~on being gran~ed seven 

days t:o reply. 

Peyton and Count:ryslcie were cl1rected by t:he Court t.o fJ.le, and 

Lhey did file, sca~emen~s o! the~r alleg~a damages. 

By le~cer op~nion dated June 29, 1999, the 1se~es taken under 

advisement were decided. 

Councrys~de f1lea a Mocion for Reconsideration, Pe~on filed 

a Motion for SanccLons and oppos1c1on to the Mot~on for 

Reconsidera~icn, and Councryside filed a Reply. and Opposi~ion. 

These Mo~ions were d~eiaed by the opinion lette• dated November 1. 

1999. 

00121 



3 

At the request of ~he Court both part.ies have submi l: ted 

proposed final deerees. Also, Peyton has filed a mo~ion for costs 

and submitted two orders concerning proceedings herein on November 

5, lSSS, and on January 6 and 26, 1999. By lecte~ ~o the Clerk 

dated November 17, 1999, Coun~ryside objected to the enery of each 

order. By letter da~ed November l7, 1999, to t.he Judge entering 

this decree, Countryside object:ed 'tO t.he motion for cost:s and 

requested an oppcrtun1ty tc file an opposition t:o an award of 

cosr.s. 

The proceed1ngs before che Court on November 5, 1999, should 

be t:he subject: of an order of this Court: . They are addressed 

below. The proposed order from January s and 26, 1999, 1s also 

addressed below. 

Because Peyton 1s granted a JUdgmen~ against Countryside, he 

is entitled as a mat~er of law co an award of cos~s under Virgin~a 

code § 17.1-601. Coun~ryside may note its opposition ~o the award 

of costs here~n by ex~eption ~o chis final decree. 

Afcer consideracion of all the foregoing, ~he court has 

decided to draft and enter i~s own f1nal decree af~er giv~ng each 

party an oppor~uni~y ~o no~e excepcions. 

Aa ~o ~he macters that came before ~he Court on November 5, 

1998, it is ADJUDGED, ORDERED and DECREED thae 

1. Peyton's Motion for Partial Summary Judgmen~ as eo Count: 

I (Fraud) of the First Amended Cross-B~ll ~~ denied; 

2. The Mo~1on to O~ash Subpoena Duces Tecum f1led by Loudoun 

Heal r.hcare, Inc. and Loudoun Hosp1 t:al Cenl:er is denied as to 
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ca~egory 1 of the subpoena duces cecum (the rema~n~ng issues were 

resolved in the order entered hereln on January 4, 1999); 

3. The Mo~ion to Compel Discovery f11ea by Countryside and 

Lower is granced; 

4. The Moc1on Regard1ng Discovery filed by Peyton is granted 

co the extent srated on che record; and 

5. All dJ.scovery responses pursuant r.o the two discovery 

mot1ons described 1n 3 and 4 above are due before the close of 

b~sineso on Novemhe~ l3, lgga. 

The proposed order submitted by Peyton concerning ~he 

lncl.dent:.s of trial on January 6 and 26, l99S, 1s not entered 

because it percains merely ~o incidents of the cr1al, and tbera is 

no need for such a cour~ order. The transcripcs of ~he trial on 

these dat:.es will ehow wha~ occurred. 

Upon considerac1on hereof, it ia 

ADJUDGED, ORDERED and DECREED that Defendan~s· objections to 

the deposition designa~ions of Peyton from che deposi~ions of Dr. 

Lower and Ms. Freed be, and they hereby are, overruled; and it is 

fur'C.her 

ADJ'TJDGED, ORDERED and DECREED t.hat: Complainant: • s object. ions t:o 

che deposicion designae1ons of ~he Defendan~s from 'C.he depos1~1ons 

of Dr. Lower and Ms. Freed be, and they hereby are, overruled; and 

1t is furcher 

ADJUl.1QED 1 ORDERED and DE!CREi!D 'that Peyt:on' 9 o.bj ec-cJ.on co 

Defendancs' Trial Exhibi~ No. 53 be, and 1~ hereby is, susca1ned; 

and 4e is furcher 
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ADJUDGED, ORDER~D and DECREED ~hac final judgment be, ana it 

hereby 1s. encered in tavor of Defendan~ Raymond Lower, D.O., cr. 

all claims asserced againsc him by Complainant in ~hie matter; and 

1t .is fur"Cher 

AOJUDG~D. ORDERED and DECR~£D that ~he Decree entered by ehis 

Court on ~anuary lS, 1998, shall be, and hereby is, merged herein 

into a permanen't decree as modified by this Coure's Orders t.ia~ed 

June ll, l99S, and Augusc 7, 1998 (requiring, among o~her things, 

payment ~n apeeified amoun~~ by Peyton ~o Ccuntry~~dc for 

pho~ocopies obtained of pa~1en~ charts) : and it 1s further 

ADJUDGED, ORDERED and DECREED r.hat: final ~udgment be, and it 

hereby is, encered in favor of che D@fendancs and aga1nst 

Complainan~ on Count:s III, IV and VIII of che Amended Bill of 

Complaint; and i~ 1s furcher 

ADJUDGED, ORDERED and DECREED cha~ final judgment be, and 1~ 

hereby is. eneered in fa~or of Peycon and agains~ Councryside on 

Count: I I ot the Amended Bill of ccmpla1nc in t:he amount: of 

$140,634.23; ana 1t 1s further 

AD~ED, OROER£0 and DECREED ~ha~ no pre-judgment interest 

shall accrue on the forego1ng judgment: however, interest shall 

aecrue on the foregoing judgmenc at the judgment ~a~e of inceresc 

from the dace of ~his judgment:: and 2t ~s furr.her 

AD.JlJDGED, ORDERED and DECREED ~hat Count.rys1de shall calculat:e 

80% of ~he "cash receipts, net of refunds, actually received by the 

Corpora~ion (Countryside) for t.he Physl.c1an'9 (Peyton's) services .. 

pursuant to the subJect: Employment Agreemanc from January 1, 1999, 
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and pay i~ to Pe~on fo~hwith; and it is fur~her 

ADJUDGED, ORDERED and DECREED eh~t Countryside shall be under 

a eon~inuing ok>ligaeion to calculace SO% of r.he "cash receipts, net 

of refunds, accually received by the Corpora~ion (Coun~ryside) for 

~he PhysJ.c1an' s (Peyton's) services" every ninety (90) days as 

required by the subjec~ Employment: Agreement, and to pay s~ch sum 

t.o hl.m every n1necy (90) days as required by the subject Employment 

Agreement; and it is furcher 

ADJUDGED. ORDER~D and O£CREgo that final judgment be, and it 

-
hereby is, entered in favor of Peycon and against Defendancs on t:he 

rema1n1ng claims se~ for~h in Counts I, III and IV of the FirsL 

Amended Cross·B~ll of Complaint; and 1~ is fur~her 

ADJUDGED, ORDERED and DECREED that f~nal judgment be, and it 

hereby is, entered in favor of Defenaan~s and agains~ Peycon on 

Counc II of the Firsc Amended Cross-Bill of Complaint: and it is 

furcher 

ADJUDGED, ORDERED and DECREED chat Defendan~ Coun~ryside has 

val~dly and effectively exercised ies righc of repurchase of stock 

from Peyton on the terms provided by the S~ockholders' Agreement: in 

this maecer; and it is fureher 

ADJUDGED. ORDERED and DECRiED that: Complainant:' s Mot: ions 

Concerning Discovery and Mot:~ons for sanctions be, and ~hey hereby 

are, denied 1n ~heir eneirety;Dand it is further 

AOJUDG£0, ORDERED and DECREED ~hat all claims for punitive 

damages against Fe~on are dismissed wit.h prejud~ce; and l.t: is 

fureher 
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ADJUDGED, ORDERED ana D£CR£EO that ehe Mo~1on for 

Recons1aerac1on ~s granted to the extent provided for herein, and 

~hac Peycon' s Moe ion for Sanctions filed aft:er the Mot: ion for 

Recons~deration is denied: and lt ls further 

ADJUDGED, ORDERED ana DECREED ehat Peycon shall recover of 

Count:ryside his eost:s in his behalf expended in ~he amount: of 

57,801.94 calculaced as follows: 

Attorney fee 
(Virginia Code § 17.1-624) 

Filing Bill of Compla•nL 
(V~rginia Code § l7.l-&2&) 

Service Fees (3) 
(Virginia Code § 17.1-626) 

Service of Trial Subpoen~~ by Private 
P%ocess server 
(V1rg1n1a Code § 17.1-626) 

Subpoena duces t:ecum during trial to 
Ms. Downs ana Ms. Cox 
(Virginia Code § 17.1-626) 

Court Reporter fees for deposi~ions of 
Lower and Ms. Freed used ac er1al: 
discovery deposition transcripts of Ms. 
Cox, Peyton and Ms. Pettrone: transcript 
of November 5, 1998, proceeding; and 
transcripts of o~her porcions of ~rial 
proceeding~ · 

15.00 

64.00 

36.00 

745.00 

34.00 

6,907.S4 

The Court determines that: the court. reporter fees incurred by 
Peyton were essential for the proseou~ion of this suit by h1m. 

And ic is fur~her ADJUDGED. ORDERED and DECREED ~ha~ Randall 
s. Peycon's Objec~ion ~o Defendancs' un~1mel~ ObJeccion~ and 
E~eept1ons ~c Final Decree filed here1n on December a, 1999, ~s 
overruled ~ithout the need for further argument; and ic is further 

AD3UOGED, ORDERED and DECREED that ~he Defendan~s· Mot~on for 
Award of Cost:s and/or Set-Off Against Award of Costs to Complainan't 
filed herein on December 10, 1999. is denied w1~hout: the need for 
furLher argumen~. 
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And chis Decree is FINAL. 

And che Clerk shall forward cert~fied copies of ~his f~nal 
cha~ a law clerk 

final decree 

of December, 1999. 

~AMES H. CHAMBLIN. JUDGE 

With respect to th1a P~nal Decree, ~he Court notes and has 
conside~ed tha following: 

1. Randall s. Pey~on•s ObJections and Exceptions to Fin~l 
Decree filed December 3, l999. 

2. Randall s. Peyton's Objection to Defendan~s' Un~imely 
ObJection and Exceptions to Final Decree .filed December 
e, 1999. 

3. Defendants' Objeetions and Exceptions to Final Decree 
filed December 10, 1999. 

4. Opposition ~o Motion for Award cf Costs ana Defendan~s· 
Mot:icn for Award of Cost:s and/or Set-Off Aga1ns~ Award of 
Costs to Complainant f1led Deeember lO, 1999. 

Af~er consideration of the above, ~he proposed final decree 
subm~t:ted co counsel was modlf1ed co include ~n this Final Decree 
t:he following: 

1. The overruling of the Complainant's Objec~ion to 
Defendancs' Un~1mely Objections and Exeeptions tO r1nal 
Decree filed December s, l999, wiLhour. t:he neeci for 
furcher argumen~. 

2. The denial of the Defendan~s· Mct1on for Award of Cos~s 
and/or Set:-Off Aga1nst Award of cases ~o Compla1nant 
f~led oeeember 10, 1999, wichou~ the need for fur~her 
argument.. 

3. Prov~s~cn for post 

JAMES H. CHAMBLIN, JUDGE 
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A 

Q 

A 

Randall S. Peyton 

Yes, sir. 

Are you a doctor, Doctor? 

Yes, sir. 

82 

1 

2 

3 

4 

5 

6 

Q 

A 

Q 

All right. What kind of doctor are you? · 

Orthopedic surgeon. 

7 school? 

8 

9 

A 

Q 

10 briefly? 

11 A 

When did you graduate from medical 

Graduated from medical school in 1989. 

And then where did you go from there, 

I did an internship at the Johns Hopkins 

12 Hospital and a residency in orthopedic surgery at 

13 the Johns Hopkins Hospital, finished in 1994; 

14 subsequently, a fellowship in total joint 

15 replacement at the Thomas Jefferson University in 

16 Philadelphia, Pennsylvania. 

17 

18 

Q 

A 

And where did you go from there? 

From there, I came to Countryside 

19 Orthopaedics in Sterling, Virginia. 

20 Q The same C~untryside that's the defendant 

21 in this case? 

22 

23 

A 

Q 

Yes, sir. 

Who was the principal of Countryside at 

00128 
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1 that time? 

2 A Dr. Lower. 

3 Q And the same Dr. Lower who is a principal 

4 in this case? 

5 A Yes, sir. 

6 Q Now, are you certified in any specialties 

7 of medicine? 

8 A Yes, sir. 

9 Q What is that? 

10 A I'm board certified in orthopedic 

11 surgery. 

12 Q When you first came to Countryside, what 

13 was your position there? 

14 A I was an employee physician. 

15 Q And briefly, what was the path of your 

16 employment at Countryside? What happened to make 

17 you cease being an employee and start being a 50 

18 percent shareholder? 

19 A It was part of the contract. We 

20 discussed it previously that in a year, I would have 

21 the opportunity to buy into the corporation and 

22 become a partner. 

23 And one of the facets in the contract was 

00129 
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get the right ones marked. 

93 

The ones with the yellow 

2 stickers? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

MR. TOOTHMAN: Yes. 

Dr. Peyton, wo~ld you hold those up? 

THE WITNESS: Sure (complying). 

MR. TOOTHMAN: The ones with the yellow 

stickers are what we're calling the originals, 

although they're third or fourth generation. 

THE COURT: Just make sure you get them 

to me so they can be made part of the record, 

MR. TOOTHMAN: Yes, we will. Now, 

want me to reverse it and give the original --

okay? 

if you 

THE COURT: No, no, no, that's fine. I 

14 just want to make sure I get the actual exhibits. 

MR. TOOTHMAN: Right. 

BY MR. TOOTHMAN: 

15 

16 

17 Q Now, as a result of signing that 

18 agreement, what did your status become, to your 

19 knowledge, at Countryside? 

20 A To my knowledge, I was supposed to be a 

21 50 percent shareholder. 

22 Q Were you also an officer of the 

23 corporation? 

00130 
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2 

A 

Q 

Randall S. Peyton 

Yes, sir. 

Were you also a director of the 

3 corporation? 

A 

Q 

A 

I believe so, yes, sir. 

What offices did you hold? 

Vice president and secretary. 

94 

4 

5 

6 

7 

8 

Q Now, after you signed the agreement which 

is Exhibit 1-A, did you continue treating patients 

9 for Countryside? 

10 

11 

A 

Q 

Yes, sir. 

Was there any change in the quantity of 

12 your efforts, the percentage of your efforts, 

13 devoted to serving Countryside? 

No, sir. It continued. 14 

15 

A 

Q So did there come a time -- well, did you 

16 fulfill your obligations under the contract which is 

17 Exhibit 1-A? 

Yes, sir. 18 

19 

A 

Q Now, did there come a time when you 

20 decided to give notice terminating the agreement 

21 which is Exhibit 1-A? 

22 

23 

A 

Q 

Yes, sir. 

And when did you do that? 

COMMONWEALTH COURT REPORTING, INC. 
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1 A It was on October 3rd. 

2 Q 1997? 

3 A Yes, sir. 

4 lv1R. TOOTHMAN: May I approach, Your 

5 Honor, and give the witness what we have marked as 

6 Exhibit 2 (tendering document), copy for the Court 

7 (tendering document}, copy for Mr. Johnson 

8 (tendering document and exiting the bench area). 

9 BY MR. TOOTHMAN: 

10 Q What is Exhibit 2, sir? 

11 A This is my letter of resignation dated 

12 October 3, • 97. 

13 MR. TOOTHMAN: Your Honor, we move the 

14 admission of Exhibit 2. 

15 MR. JOHNSON: No objection. 

16 THE COURT: Admitted as Plaintiff•s 

17 Exhibit Number 2. 

18 MR. TOOTHMAN: Thank you, Your Honor. 

19 (Complainant•s Exhibit No. 2 

20 received in evidence.) 

21 BY MR. TOOTHMAN: 

22 Q Dr. Peyton, after you gave notice to 

23 Countryside and Dr. Lower of termination of your 
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1 1? 

2 

3 

A 

Q 

Randall S. Peyton 

I see that. 

Dr. Lower is not listed as a party to 

4 that agreement, correct? 

102 

5 A Dr. Lower is the president of Countryside 

6 Orthopaedics. 

7 

8 

9 

Q 

A 

Q 

Dr. Lower individually 

He's on the back page. 

Dr. Lower individually is not-listed as a 

10 party to the agreement; is that right? 

11 A I would guess that's the way the legal 

12 portion is, yes. 

13 Q Now, it's your position that you've 

14 complied with all of your obligations under this 

15 employment agreement; is that true? 

16 

17 

A 

Q 

Yes, sir. 

Now, if you turn to Paragraph 3 (E) (4), 

18 which is on Page 4 -- do you see that? 

I see that. 

Would you read that provision aloud? 

This is the "Physician's Compliance"? 

Yes. 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 

A Okay. "Physician or physician's estate's 
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1 have it for the record that he hasn't read the whole 

2 paragraph. 

3 THE COURT: If your question is whether 

4 he has complied with the paragraph, why don't you 

5 just ask it that way instead of phrasing it the way 

6 

7 

8 

9 

you did. 

Q 

MR. JOHNSON: All right. 

BY MR. JOHNSON: 

Is it your position you've complied with 

10 Paragraph 3 (E) ( 4) ? 

11 

12 

A 

Q 

Yes. 

Now, going back to the beginning of 

13 Paragraph 3, which is on Page 2 --

14 

15 

A 

Q 

Which one, now? 

Do you see Paragraph 3, starting on Page 

16 2, "Compensation"? 

17 

18 

A 

Q 

Yes. 

Now, is it your understanding that that 

19 sets forth the formula by which compensation is to 

20 be determined under this agreement? 

21 MR. TOOTHMAN: I hate to be -- this is 

22 for the 1997 component only, not the 1998 accounts 

23 receivable dealt with separately, so I therefore 
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1 A I thought you'd already asked me this 

2 one. 

3 Q Is that the same as "Complex Revision 

4 Problem Shoulder"? 

Yes. 5 

6 

A 

Q One of the agreements that you signed in 

7 June of 1997 was a stock purchase agreement; do you 

8 recall that? 

9 

10 

A 

Q 

Yes. 

Do you recall that under the stock 

11 purchase agreement, you were to make buy-in payments 

12 for the purchase of the stock that you were 

13 acquiring in Countryside? 

14 MR. TOOTHMAN: Beyond the scope, Your 

15 Honor. 

MR. JOHNSON: I don't think it is, 16 

17 because he asked him the question: Did you comply 

18 with all the agreements that you signed in June? He 

said yes. I think r•m entitled to probe that. 

THE COURT: Overruled. Go ahead. 

BY MR. JOHNSON: 

19 

20 

21 

22 Q There was a stock purchase agreement, and 

23 that required you to make monthly payments for your 
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1 buy-in for your purchase of stock in Countryside, 

2 correct? 

3 A The language on that is that the 

4 corporation would take out amounts from my 

5 compensation to cover that. 

6 Q Well, the amount of the purchase price 

7 for the stock was $94,258, correct? 

8 A I don't have it in front of me, but it 

9 sounds about right. 

10 Q And that was payable over a 48-month 

11 period, correct? 

I believe so. 

In equal installments, correct? 

I believe so. 

Without interest, correct? 

158 

12 

13 

14 

15 

16 

A 

Q 

A 

Q 

A I believe that's the way it was supposed 

17 to be. 

18 Q Now, in June of '97 when you signed the 

19 agreement, it was retroactive to January 1, 1997, 

20 correct? 

21 

22 

A 

Q 

Correct. 

So in June of 1997, did you make a 

23 payment for the first six months of buy-in payments? 

COMMONWEALTH COURT REPORTING, INC. (703) 00136 



1 
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3 

A 

no, sir. 

Q 

Randall S. Peyton 

159 

At June at the exact time of the signing, 

In fact, the only payment that you made 

4 was in August; ~s that right? 

5 

6 

A 

Q 

That is correct. 

And that covered the payments for January 

7 through July, correct? 

8 

9 

A 

Q 

That is correct. 

You didn't make any other payments to 

10 Countryside for the buy-in, correct? 

11 

12 

A 

Q 

No, I did not. 

You did not make any payments for August, 

13 September, October, November, December, correct? 

14 

15 

A 

Q 

I did not. 

And since you left Countryside, you were 

16 given a promissory note from Countryside for the 

17 payback of the money that you had paid in August, 

18 correct? 

19 MR. TOOTHMAN: Object to the relevance, 

20 Your Honor. 

THE COURT: Excuse me. Object to what? 

MR. TOOTHMAN: To the relevance, Your 

21 

22 

23 Honor. They gave him a promissory note. It's not 
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1 in the contract. 

2 THE COURT: How does this fit in with the 

3 compliance of the agreement? This seems like this 

4 is beyond the agreement, or else that's something 

5 that Countryside did. 

6 MR. JOHNSON: The way that I think it 

7 does is if they are contesting the validity of our 

8 exercise of right of repurchase, that's a violation 

9 of the agreement. I'm not sure whether they are or 

10 they aren't, but that's what I'll find out. 

11 

12 

13 

THE COURT: Without conceding one way or 

the other, the objection's overruled, possibly. The 

objection's overruled. Go ahead. Do you remember 

14 the question? Ask it again. 

BY MR. JOHNSON: 15 

16 Q Countryside give you a promissory note 

17 for the payback of the money that you paid in in 

18 August, correct? 

19 A Correct. 

20 Q And Countryside paid 20 percent of the 

21 amount that you had paid in when it gave you that 

22 promissory note, correct? 

23 A Correct. 
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1 Q Since then, Countryside been making 

2 monthly payments to you on that promissory note, 

3 correct? 

4 A They've been making monthly payments, not 

5 always in compliance with the promissory note. 

6 Q All the monthly payments have been made, 

7 correct? 

8 

9 

10 

A 

Q 

A 

Well --

Up to now? 

Up to now, they have, not always in a 

11 timely fashion, and we've previously pointed out 

12 that they were off by ten cents. 

13 Q Well, you've accepted those payments, 

14 correct? You've cashed the checks? 

15 A Basically, from my counsel, is that I 

16 didn't have really any other choice, even though if 

17 you read the promissory note, it gives Countryside 

18 all kinds of legal outs and gives me none. And --

19 but counsel said that that's what it is. 

20 Q The question is, Dr. Peyton: You have 

21 accepted all of the payments that Countryside has 

22 made to you under the promissory note? 

23 A Yes. 
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1 Q There were some questions about dictation 

2 equipment. What happened to the dictation 

3 equipment? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A 

Q 

A 

I took that with me. 

And what happened to it after that? 

The door on it was broken and I bought 

another one. That's basically just used as a backup 

in case my new one breaks. 

Q You had some questions about your stock 

buy-in. 

Your Honor, we've marked Exhibit 15-C. 

May I approach? 

THE COURT: Sure. 

(Whereupon, Mr. Toothman approached the 

bench area and tendered document to the Court and 

respondent's counsel.) 

BY MR. TOOTHMAN: 

Q Doctor, what is 15-C (tendering document 

19 and exiting the witness area)? 

20 A This is the check for buy-in that was 

21 written August 7th of '97 with a note to Dr. Lower 

22 as well as a copy of the check and a little register 

23 tape. 
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1 MR. TOOTHMAN: Your Honor, we'd offer 

2 15-C at this time. 

3 

4 

5 

6 

7 

8 

9 Q 

MR. JOHNSON: No objection. 

THE COURT: Admitted a~ Plaintiff's 15-C. 

MR. TOOTHMAN: Yes, Your Honor. 

(Complainant's Exhibit No. 

15-C received in evidence.) 

BY MR. TOOTHMAN: 

Now, there were some questions about your 

10 not paying any contributions after that; is that 

11 correct? 

12 

13 

14 

15 

16 

17 

A 

Q 

A 

That's correct. 

Why didn't you? 

Well --

MR. JOHNSON: Objection. 

THE COURT: Asked and answered? 

MR. TOOTHMAN: No, I think he wants to 

18 argue it's irrelevant. 

19 MR. JOHNSON: I'm not sure if it was 

20 asked and answered. It's not relevant and it's 

21 beyond the scope. 

22 THE COURT: It's overruled. We're going 

23 to get to it eventually anyway, so he might as well 
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1 answer it now. 

2 BY MR. TOOTHMAN: 

3 Q Explain how it worked and why you didn•t 

4 pay. 

5 A I made this first payment -- this was 

6 after I had called Mr. Zagami and we had had a bonus 

7 coming to us after the first six months of the year. 

8 And Dr. Lower had said when we signed the 

9 agreements we•d wait till the bonus or till the 

10 first six months of the year, since we were 

11 basically at the end, until Mr. Zagami did all of 

12 the numbers up to see what the bonus was, and then 

13 the buy-in would be due at that time. 

14 And we set up -- had a meeting with 

15 Mr. Zagami where I was to get like a $45,000 bonus 

16 and so was Dr. Lower. But during that time, I was 

17 actually leaving and an extra 25 or $26,000 extra in 

18 the corporation. 

19 

20 

And I said that wasn•t fair. It ought to 

be equal, you know, leave equal amounts of the 

21 money, especially since he had taken a larger salary 

22 than I had at that time. 

23 And when I called Mr. Zagami to check on 
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1 the bonus stuff, Mr. Zagami told me 

2 MR. JOHNSON: Objection. 

3 MR. TOOTHMAN: They've identified him as 

4 the corporate accountant. It was within the scope 

5 of his responsibilities. Therefore, it is making an 

6 admission on behalf of the party. 

7 THE COURT: I don't know what he said 

8 first. You can renew your objection after I hear 

9 what he said. 

10 Go ahead. What did Mr. Zagami say? 

11 THE WITNESS: At that point, Mr. Zagami 

12 said that the payment was to be written as a check. 

13 And I said, well, that wasn't what the agreement 

14 says, because in the agreement, it says it was to 

15 come out of my account or come out of my payment. 

16 And he says, no. He says, you have to 

17 write a personal check for it. I said, well, that 

18 means that it's post-tax dollars, and we've never 

19 discussed that. He said, well, all the agreements 

20 are in post-tax dollars. So I called Dr. Lower. 

21 And he said, oh, yeah, that's in post-tax dollars. 

22 So later on, I went and talked to 

23 Dr. Lower. And I said, listen, we've been talking 
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1 about this since Thanksgiving of 1994. It's in 

2 pre-tax dollars. 

3 And he said, it•s in post-tax dollars. 

4 If you have a problem with it, sue your accountan~ 

5 and your attorneys. It's not my problem. And at 

6 that point, I said, you know, that•s certainly not 

7 what we agreed upon. 

8 

9 Q 

BY MR. TOOTHMAN: 

Then what happened with respect to your 

10 additional pay-ins for purchase of the stock? 

A So what I did is I said, well, talk to 

195 

11 

12 

13 

Mr. Zagami and make it pre-tax, as we had previously 

discussed, and Dr. Lower said he would. So I called 

14 Mr. Zagami and he said he would do some kind of a --

15 do a schedule. 

16 And so I paid this in post-tax dollars, 

17 because Dr. Lower said he was having trouble with 

18 meeting his financial concerns, because he had to 

19 take a home loan out to buy his vehicle and this was 

20 to pay that off. 

21 So I wrote him this check with this note. 

22 It says, 11 I trust that Dan Zagami will make the 

23 pre-tax arrangements as we discussed for the 
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1 balance." 

2 Mr. Zagami and I traded telephone calls, 

and he wanted to set up a meeting. I told him I 

didn't think there was any need for a meeting. All 

3 

4 

5 

6 

he had to do was an amortization schedule and send 

it to myself and Mr. Kloster. If that was 

7 agreeable, that was fine, no big deal, but he never 

a did that. 

9 Q So why didn't you make the additional 

10 payments on the stock for August, September, and so 

11 forth? 

12 

13 

A 

14 answered. 

15 

16 

17 

18 

19 

20 

it was. 

Because it was supposed to come --

MR. JOHNSON: Objection, asked and 

THE COURT: If that is the reason. 

MR. TOOTHMAN: I just wanted to make sure 

Go ahead. 

THE COURT: The objection is overruled. 

Was that the reason? 

THE WITNESS: I'm sorry. I don't 

21 understand what's going on. 

22 THE COURT: The problem was pre-tax 

23 versus post-tax dollars? 
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THE WITNESS: That was one of the things, 

but the reason why I didn't make any previous 

that was the reason from August till the end, 

because it was supposed to be in pre-tax rather than 

post-tax, but the other thing was -- is it was 

6 supposed to come out of the expenses, my check, not 

7 supposed to be written as a check by me, according 

8 to the agreement. So those two things. 

9 

10 Q 

BY MR. TOOTHMAN: 

I want to show you -- there was some talk 

11 earlier Your Honor, approach and give him Exhibit 

12 7-A (tendering document), a copy to the Court 

13 (tendering document), and to Mr. Johnson (tendering 

14 document and exiting the bench area). 

15 

16 

There was some talk earlier, sir, about a 

joint letter that was sent to patients. Do you see 

17 7-A? 

18 

19 

20 

A 

Q 

A 

Yes. 

Okay. What is that? 

This is the letter that was sent out to 

21 patients stating my relocation. 

22 

23 

Q 

A 

Is this the so-called joint letter? 

Yes, sir. 
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Q And from the very start, you wanted the 

opportunity to buy into Countryside Orthopaedics at 

some point; is that right? 

A That's correct. 

Q And in part, you figured that it would be 

a better economic opportunity for you if you were a 

shareholder in the corporation at some point; is 

that fair to say? 

A 

Q 

That's fair. 

And your testimony is that it was your 

11 understanding that the buy-in, however it was 

12 structured, would be in pre-tax dollars. Is that 

13 right? 

14 

15 

A 

Q 

That's correct. 

And it was also your understanding 

16 initially that you would have a one-year contract 

17 

18 

19 

with Countryside. Is that right? 

A 

Q 

That was what was requested. 

And you'd be an employee for one year 

20 with Countryside under the contract that you were 

21 requesting; is that right? 

That is correct. 22 

23 

A 

Q Now, ultimately, you also wanted to have 
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1 a contract that didn't have a restrictive covenant 

2 in it; is that right? 

3 A That is correct. 

4 Q And ~ltimately, you received a draft of 

5 the employment agreement sometime in early 1995; is 

6 

7 

8 

9 

10 

11 

12 

13 

14 

that right? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Correct. 

And you reviewed the draft, correct? 

Yes. 

You looked it over carefully? 

Yes. 

And you made comments to the draft? 

I'm sorry. I don't --

You made comments to Dr. Lower about the 

15 draft that you had received? 

16 

17 

A 

Q 

Yes, I did. 

If you would, I think right on the top of 

18 the notebook there is Defendants' Exhibit 8 

19 

20 

21 

22 

23 

(indicating) . Could you take a look --

That it is. 

-- at that? 

(Complying.) 

A 

Q 

A 

Q Defendants' Exhibit 8 is the letter that 
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1 you wrote Dr. Lower sometime in 1995, early 1995, 

2 concerning the comments that you had to the draft 

3 agreement; is that right? 

4 A That's correct. 

5 Q And one of the things you wrote on the 

6 first page was with respect to the term. You asked 

7 if it should read one ye~r, correct? 

8 

9 

A 

Q 

Correct. 

And on the second page, with respect to 

10 the restrictive covenant, you asked Dr. Lower to 

11 please omit the restrictive covenant; is that right? 

That is correct. 12 

13 

A 

Q And then down below that on the paragraph 

14 that you've labeled Number 18, ''Purchase Option," 

15 you asked for other things to be added to the 

16 contract, correct? 

17 A Added or changed. There are some 

18 notations here. 

19 Q All right. And one of the things you 

20 asked was that the payment of the purchase amount 

21 shall be by salary differential in pre-tax dollars 

22 over a four-year period in equal installments 

23 without interest charged. Is that right? 
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1 A That's what Dr. Lower and I discussed 

2 previously. That's what was agreed upon. 

3 Q And in your letter, you were asking that 

4 that be incorporated into the agreement, correct? 

5 

6 

A 

Q 

Yes, sir. 

Now, at the time that you were 

7 negotiating this agreement with Dr. Lower and with 

8 Countryside, you had a lawyer in Richmond review the 

9 agreement also; is that right? 

10 

11 

A 

Q 

Yes, I did. 

That lawyer was representing you in 

12 connection with these negotiations, correct? 

13 

14 

A 

Q 

He looked through the contract, yes. 

Now, ultimately, a final agreement was 

15 signed on April 24th of 1995; is that right? 

16 

17 

A 

Q 

Thereabouts. 

And I think that's Exhibit 9. Can you 

18 take a look at that? 

19 

20 

A 

Q 

21 correct? 

22 

23 

A 

Q 

Yes. 

That's the agreement that was signed, 

Yes, sir. 

What is the date on that? 

COMMONWEALTH COURT REPORTING, INC. (703) 00150 



Randall S. Peyton 

879 

Dr. Peyton's, April 24th. 1 

2 

A 

Q Now, if you would, turn to Paragraph 18, 

3 which starts on Page 8. 

4 

5 

6 

7 

8 

9 

A 

Q 

A 

Q 

A 

Q 

You said 18? 

Yes. 

Okay. 

Starts on Page 8 . 

Got it. 

Do you see that? Paragraph 

10 the potential buy-in; is that right? 

Yes, sir. 

18 deals with 

11 

12 

A 

Q And in Paragraph 18-C, which continues 

13 onto Page 9, it says that the total buy-in costs 

14 

15 

16 

shall not exceed $100,000. Is that right? 

A 

Q 

That's exactly right. 

Now, that agreement doesn't provide that 

17 the buy-in would be paid in pre-tax dollars, does 

18 it? 

19 MR. TOOTHMAN: Objection, calls for a 

20 legal conclusion, irrelevant, and the document 

21 speaks for itself. 

22 THE COURT: Well, it's not irrelevant, 

23 because this pre-tax seems to be a real issue with 
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1 Dr. Peyton. So the objection's overruled. 

2 Go ahead and answer the question. 

3 

4 

5 

6 

THE WITNESS: Okay. What•s the question 

again, then? Sorry. 

BY MR. JOHNSON: 

Q The agreement does not provide that the 

7 buy-in would be paid in pre-tax dollars, does it? 

8 A As I stated previously on this, this 

9 agreement does not state that, and the reason why is 

10 Dr. Lower said he took it out because his accountant 

11 told him to. And he said, just trust me; it will be 

12 in pre-tax dollars. 

13 Q So at the time you signed this agreement, 

14 you knew that the agreement didn't provide for a 

15 payment in pre-tax dollars; is that right? 

16 

17 

A I had agreement, verbal agreement, from 

Dr. Lower, quote, unquote, just trust me. I had to 

18 take this out because it doesn't look good for the 

19 accountant. And just trust me, it will be in 

20 pre-tax dollars. 

21 Q So you knew that the pre-tax provision 

22 had been taken out of this agreement, correct? 

23 A I knew that that term which I had 
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1 requested had been taken out of this agreement. 

Q And the final agreement that you signed 2 

3 didn't include that term. You knew that also, 

4 didn't you? 

5 A It did not include that term. 

6 Q Now, later on when you were discussing 

7 the buy-in with Dr. Lower sometime later in 1996, 

881 

8 you told Dr. Lower that if the amount of the buy-in 

9 was $100,000, you would be leaving the area and 

10 looking for another job; is that right? 

No, sir, that's incorrect. 11 

12 

A 

Q You had a discussion at some point with 

13 Dr. Lower where you told him that, did you not? 

14 A I had a discussion with Dr. Lower 

15 regarding the contract and regarding the buy-in, and 

16 Dr. Lower said, I want $100,000. And I told him 

17 that's not what the contract had stated. 

18 Basically, it stated half of the negative 

19 value of the corporation plus $100,000, not to 

20 exceed $100,000, which is stated in the agreement 

21 right here (indicating). 

22 

23 

Dr. Lower did not want to look at the 

agreement. He just wanted $100,000 flat. And I 
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1 told him that he needs to go by the agreement; look 

2 at the agreement. 

3 If he couldn't do that -- because the 

4 price of the corporation at that time was valued I 

5 think at a negative $53,000. Take half that, add 

6 $100,000, it comes somewhere close to $75,000. 

7 That's not $100,000. And so he needed to look at 

8 the agreements and abide by the agreement. 

-
9 Q Now, you started working for Countryside 

10 as an employee in August of 1995; is that right? 

11 A That is correct. 

12 Q Continued working through the end of 

13 1995; is that correct? 

14 A End of 1997. 

15 Q At least through the end of 1995 you were 

16 still an employee, correct? 

17 A Correct. 

18 Q And in 1996, you were still an employee, 

19 correct? 

20 A Correct. 

21 Q And towards the fall of 1997, you began 

22 having discussions Dr. Lower about the buy-in, 

23 correct? 

00154 
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Yeah, that is correct. 

And then in the context of those 

3 discussions, you had this conversation with 

883 

4 Dr. Lower about a buy-in in the amount of $100,000; 

5 is that right? 

6 A That was near -- near November, December 

7 of 1996. 

8 Q That's the discussion that we were 

9 talking about a few minutes ago that was in November 

10 or December of 1996; is that right? 

11 

12 

A 

Q 

That is correct. 

And at that time, Dr. Lower told you that 

13 the buy-in would be $100,000; is that what you're 

14 saying? 

15 A He told me the buy-in would be $100,000; 

16 take it or leave it. 

17 Q And you told him that if it's $100,000, 

18 then I'll be leaving the area, because that's not 

19 what the agreement had stated; is that right? 

20 

21 

A 

Q 

That is exactly right. 

And by "leaving the area," you meant that 

22 you would be looking for another job, correct? 

23 A I can't remember if I said leaving the 
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1 area or if I'm going to look for another job, but I 

2 said, y~s, I'll find another job if you can't abide 

3 by the agreement. 

4 

5 

6 

7 

8 

9 

Q If the buy-in was $100,000, you'd be 

looking for another job, basically; is that what 

were saying? 

A (Moved head up and down.) 

Q Yes? 

A Yes, sir. 

10 Q Okay. Now, when you first joined 

11 Countryside, that was in about August of 1995; is 

12 that right? 

Yes, sir. 

you 

13 

14 

A 

Q And the welcoming party that Countryside 

15 threw for you was sometime in September of 1995; is 

16 that right? 

A Sometime. I don't remember the exact 

date. Sometime. 

Q 

A 

That was a nice party, wasn't it? 

It was a nice party. 

17 

18 

19 

20 

21 MR. TOOTHMAN: Object to the relevance, 

22 Your Honor. 

23 THE COURT: It's marginal, but it's 
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1 Q And from time to time when you were 

2 involved in the negotiations, you had the assistance 

3 of your accountant, Mr. Kloster; is that right? 

4 

5 

6 

A 

Q 

A 

7 of 1996. 

8 

9 

Q 

A 

That is corre·ct. 

When did you hire Mr. Kloster? 

Sometime I think in September or October 

Had you known Mr. Kloster previously? 

No, I had not, but I did find out that we 

10 went to college together. 

Did you know him in college? 11 

12 

Q 

A I knew just of him, but no, I didn't know 

13 him. 

14 Q Now, from time to time when you were 

15 involved in these negotiations, you also kept your 

16 own personal notes concerning certain matters with 

17 respect to the negotiations; is that right? 

18 A I'm sure I did, yes. 

19 Q Does Mr. Kloster do your personal tax 

20 returns, also? 

21 A He does. 

22 

23 

Q 

A 

And has he done that since 1996? 

Yes, he has. 

00157 
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1 we be really specific so we're not confusing them? 

2 because there's other agreements floating around. 

3 THE COURT: Do that, please. 

4 BY MR. JOHNSON: 

5 Q Dr. Peyton, there w~re four agreements 

6 that were signed on June 27,. 1997, correct? 

7 A If mv recollection is correct, I think 
"' 

8 that there were only three agreements that were 

905 

9 signed on June 27th. Then we signed another one at 

10 a later date, because it wasn't there. So we signed 

11 all the agreements. 

12 And I don't remember if that was my 

13 employee contract or Dr. Lower's employee contract. 

14 One of them apparently was not there and it wasn't 

15 found out until it was sent back to the attorneys. 

16 There were three agreements that were signed and 

17 then another one signed shortly thereafter. 

18 Q And the four agreements are: Your 

19 employment agreement, correct --

20 A Correct. 

21 Q -- Dr. Lower's employment agreement, 

22 correct 

23 A Correct. 

00158 
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4 

A 

Q 

5 correct? 

6 

7 

A 

Q 

Randall S. Peyton 

-- the stock purchase agreement, 

Correct. 

-- and the stockholder's agreement, 

Correct. 

Those are the only four agreements that 

8 were signed on or about June 27, 1997? 

The only ones I know of. 

906 

9 

10 

A 

Q All right. Now, before those agreements 

11 were signed, you never told Dr. Lower that you 

12 intended to leave Countryside at some point, did 

13 you? 

14 A I never said that, never had that 

15 intention. 

16 Q Now, you never told Dr. Lower that you 

17 intended to leave Countryside and that you just 

18 wanted to get rid of the restrictive covenant in the 

19 original employment agreement, correct? You never 

20 told him that? 

21 A Never said that. Again, I never had that 

22 intention. 

23 Q Now, sometime in 1995 you became aware 
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1 25th, but it was signed on September 9th? 

2 A No, I don't. 

3 Q Do you know when this form was actually 

4 submi~ted to the IRS? 

5 A I think it was sometime probably mid- to 

6 even late September. 

7 Q Did you tell Dr. Lower that you were 

8 applying for an employer identification number? 

9 

10 

A 

Q 

No, sir. 

Did you tell Dr. Lower that you were 

11 planning to start a business called Randall S. 

12 Peyton, M.D., P.C.? 

13 

14 

MR. TOOTHMAN: Object to the relevance, 

Your Honor. If this is relative to fraud, we're now 

15 at the wrong time period. 

16 THE COURT: It's overruled. Go ahead and 

17 answer the question. 

18 THE WITNESS: Repeat that again, please, 

19 sir. 

20 BY MR. JOHNSON: 

21 Q Did you tell Dr. Lower that you were in 

22 the process of forming, starting, or acquiring a 

23 business called Randall S. Peyton, M.D., P.C. at 

159A 
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1 that time? 

No, sir. 2 

3 

A 

Q In fact, you didn't tell Dr. Lower that 

4 you had any plans to leave Countryside until you 

5 actually tendered your resignation on October 3, 

6 1997; is that right? 

7 A That's exactly correct. 

8 Q That•s the Friday afternoon when you 

9 paged Dr. Lower to meet you at Tuscarora- Restaurant, 

10 correct? 

11 

12 

A 

Q 

That's correct. 

You and he had a discussion and you 

13 actually handed him the resignation letter that day, 

14 correct? 

15 

16 

A That is correct. We had a discussion and 

during that discussion, he didn't believe me. And I 

17 had the letter in my back pocket. And he said, you 

18 wouldn't leave me. You don't even have a letter of 

19 resignation. 

20 

21 

I said, yes, sir, I do. And he said, I 

don't believe you. So I handed it to him at that 

22 point, and that was near the end of the -- end of 

23 our discussion. 
159B 
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1 BY MR. JOHNSON: 

2 Q Now, when you tendered your resignation 

3 to Dr. Lower and to Countryside, there were 

4 d1scussions about possibly trying to work it out so 

5 that you could stay; is that right? 

6 A That is correct. 

7 Q And you prepared the list that's in front 

8 of you, which was a list of what it would take to 

9 make you happy so that you would stay and not leave 

10 the corporation. Is that right? 

11 A Dr. Lower asked me to fix up a list of 

12 things that I had a problem with that we needed to 

13 discuss, and these are the things -- the issues that 

14 we needed to discuss. 

15 Q As far as you were concerned, these were 

16 the issues that needed to be discussed if you were 

17 to be convinced not to resign, correct? 

18 

19 

20 

21 

A 

Q 

A 

Q 

Yes. These had to be discussed. 

You prepared this list yourself, correct? 

That I did. 

And you had the input and assistance of 

22 Mr. Kloster in connection with preparing this list? 

23 A No, sir, I did not. 
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1 THE WITNESS: Would you repeat that, 

2 please? 

3 BY MR. JOHNSON: 

4 Q You understood that if you didn•t fill 

5 out those forms, Countryside would not be able to 

6 bill for those services, correct? 

7 A No, sir, I do not understand that. The 

8 reason why they should be able to bill for those 

I 
9351 

9 services, because those forms were previously filled 

10 out. Medicare had previously reimbursed Countryside 

11 for that exact patient. 

12 Q Was it Medicare or Medicaid? 

13 A And it was from something that 

14 Countryside did or something that Dr. Lower did to 

15 get me kicked off the plan. I don•t feel that I 

16 have a responsibility to do that, fill those forms 

17 back out. 

18 Q Now, when you signed your new employment 

19 agreement in June of 1997, as it relates to the old 

20 employment agreement, you were given a number of 

21 perquisites that you didn•t have before; is that 

22 right? 

23 A A number of what? 
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Q Perquisites, employment perks. 

A I guess you can call it that, yes, sir. 

Q Well, let's be more specific. As an 

employee under the 1995 agreement, you had an 

automobile allowance, correct? 

A That is correct. 

936 

7 Q And that automobile allowance was $500 a 

8 month, correct? 

9 A That is correct. 

10 Q And in the new employment agreement, you 

11 didn't have any limits on your auto allowance, 

12 correct? 

A 

Q 

That is correct. 

And in the old employment agreement, you 

13 

14 

15 

16 

had a cellular phone allowance, correct? 

A I'd have to look at it, but I believe 

17 that's so. 

18 Q Well, I don't want you to guess. Exhibit 

19 9 --

20 THE COURT: Is that a Plaintiff's or a 

21 Defendants• exhibit? 

MR. JOHNSON: Defendants'. I'm sorry. 22 

23 think he had it in front of him earlier. It's the 

I 
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1 employment agreement. 

2 THE WITNESS: Okay. 

3 BY MR. JOHNSON: 

4 

5 

Q 

A 

On the last page, Page 11 -­

Uh-huh, yes, sir. 

937 

6 Q -- you had an allowance for the cellular 

7 telephone up to $150 a month with valid receipts and 

8 invoices, correct? 

9 A Yes, sir. 

10 Q And in the new employment agreement, 

11 there was no limit on your cellular telephone 

12 allowance, correct? 

13 A Correct. 

14 Q Now, in the old employment agreement, 

15 there was no provision concerning your ability to 

16 communicate with patients concerning your departure 

17 from the practice, correct? 

18 

19 

A 

Q 

Correct. 

And in the new employment agreement, 

20 Paragraph 12 provided that you could have a joint 

21 letter notifying patients that you were departing, 

22 correct? 

23 MR. TOOTHMAN: Objection. The document 
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1 speaks for itself, Your Honor. 

2 

3 

THE COURT: It speaks for itself, but I 

think that's a fair statement of what it says. Go 

4 to the next question. 

5 MR. JOHNSON: Okay. 

6 BY MR. JOHNSON: 

938 

7 Q Now, in the old employment agreement, you 

8 had an allowance for professional dues and education 

9 of up to $3,000 per year with valid receipts or 

10 invoices, correct? 

11 A Correct. 

12 Q And in the new employment agreement, 

13 there was no such limit on professional dues and 

14 education, correct? 

15 A Correct. 

16 Q In the old employment agreement, there 

17 was a provision entitling the prevailing party to 

18 recover attorney's fees, court costs, and other 

19 expenses incurred, correct? 

20 

21 

22 

A You'll have to point that one out to me. 

I don't know. 

Q If you could turn to Page 8, Paragraph 

23 17-F 
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Found it. Yes. 

-- do you see that that discusses the 

3 right of a party to recover attorney's fees, court 

4 

5 

6 

7 

costs, and other expenses under certain 

circumstances? 

A That's correct. 

Q There's no such provision in the new 

8 employment agreement, correct? 

9 

10 

A 

Q 

Not that I know of. 

In the old employment agreement, there 

11 was a restrictive covenant, correct? 

12 

13 

A 

Q 

Correct. 

Prohibiting you, as set forth in the 

939 

14 restrictive covenant, from doing certain things for 

15 24 months following your termination, correct? 

16 

17 

18 

A 

Q 

Correct. 

And there is no such provision in the 

MR. TOOTHMAN: I thought that when I 

19 tried to ask that Dr. Lower about some of these 

20 provisions, I was cut off because the document 

21 speaks for itself. 

22 Why is he having -- I object to the 

23 relevance and because the document speaks for 
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1 A That was basically what we had agreed 

2 upon since 1994. 

3 

4 

5 

6 

7 

8 

9 

is 

Q 

that the 

Dr. Peyton, one of your requests in there 

deal be structured i.u pre-tax dollars, 

correct? 

A 

Q 

A 

It's number 12. 

That is correct? 

Yes, sir. 

Q And as far as numbers 2 and 3~ let's talk 

10 about those. Those relate to the bills of 

11 Mr. Lipresti and Mr. Zagami relating to what you 

12 call the original contract here, correct? 

13 A It's the agreement yeah, the four 

14 agreements that we signed. 

15 Q When you said "the original contract," 

16 you meant the four agreements that were signed as of 

17 June 27, 1997, correct? 

18 A Correct. 

19 Q You didn't think that you should bear any 

20 of the responsibility for those bills, correct? 

21 

22 

A Again, I paid for 100 percent of my 

attorney and 100 percent of my accounting fees. I 

23 did not believe that I should pay for the seller's 
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1 100 percent or even SO percent of the seller's fees. 

2 I don't agree with that. 

3 Q Well, Mr. Lipresti was the corporate 

4 attorney, correct? 

5 A That is correct. 

6 

7 

8 

9 

Q And Mr. Zagami was the corporate 

accountant, correct? 

A That is correct. 

Q And the fees for Mr. Lipresti and 

10 Mr. Zagami's work were paid by the corporation, 

11 correct? 

12 

13 

A 

Q 

That is correct. 

Now, you also said that one of the things 

14 that you had a problem with was the July meeting 

15 

16 

17 

that you had with Mr. Zagami. 

towards the end of July? 

Was this a meeting 

A I don't remember the exact date, but it 

18 was somewhere in there. 

19 

20 

Q 

A 

And you were present· at that meeting? 

I was present, Mr. Zagami was present, 

21 and Dr. Lower was present. 

22 

23 

Q 

A 

Mr. Kloster was not present, correct? 

Mr. Kloster was not present. 
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Q Okay. Now, at that meeting, both you and 

Dr. Lower agreed that you would both take bonuses 

out of the corporation at that time. Is that right? 

A That is correct.· 

Q And at that time, both of you took a 

6 $45,000 bonus out of the corporation, correct? 

7 A That is correct. 

8 Q And a couple of days later, you took some 

9 of that money and wrote a check, on August 7, 1997, 

10 to Dr. Lower for the first seven months of the 

11 buy-in payments, correct? 

12 A I wrote a check for them. I mean, 

13 whether it was that particular money or not, I can't 

14 tell you, but yeah, some of that went towards that. 

15 Q Well, are you saying you don't know what 

16 that check was for, Dr. Peyton? 

17 

18 

MR. TOOTHMAN: Objection. 

THE WITNESS: Which check are you talking 

19 about? 

20 MR. TOOTHMAN: Yeah. 

21 THE COURT: I think you're arguing with 

22 him, and I don't think he understands what you're 

23 talking about. The objection is sustained based on 

COMMONWEALTH COURT REPORTING, INC. (703) 
00168 



Randall S. Peyton 

994 

1 that it's argument --

2 MR. TOOTHMAN: Argumentative, Your Honor. 

3 THE COURT: argumentative. Go ahead. 

4 BY MR. JOHNSON: 

5 Q This meeting was in July, correct? 

6 A Correct. 

7 Q And sometime after that, in August, you 

8 wrote a check to Dr. Lower for the first seven 

9 months of the buy-in payments, correct? 

10 A That's correct. 

11 Q Do you recall writing him that check? 

12 A Yes, I do. 

13 Q You gave him that check? 

14 A Yes, I did. 

Q 15 The money that you used to pay those 

first 16 seven months of buy-in came out of the $45,000 

17 bonus that you were paid as a result of that meeting 

18 in July, correct? 

19 A I guess you can say that. I mean, 

20 however your accounting is, yeah. I mean, whether 

21 it was money I already had in my account versus the 

22 money that came out of that bonus, yes, but -- yes, 

23 that came out of that bonus. 
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1013 

That's correct. 

In July and August, you were both out for 

3 that time period, that three weeks total, correct? 

4 It was in July and August when you took the 

5 vacations? 

6 

7 

A 

Q 

End of June, July, and August, yes, sir. 

And you say you had this discussion with 

8 Dr. Lower about taking liquor from the honor bar at 

9 Disney World; is that right? 

10 

11 

12 

13 

A 

Q 

A 

Q 

Yes, sir. 

Where is that set forth on Exhibit 55? 

It's not set forth on Exhibit 55. 

You raised some issues concerning the 

14 control over the finances of the corporation; is 

15 that right? 

Yes, sir. 16 

17 

A 

Q Now, when you signed on in June of '97, 

18 it was your understanding, was it not, that 

19 Dr. Lower was the president of Countryside, correct? 

20 

21 

A 

Q 

That's correct. 

And what was your position with 

22 Countryside? 

23 A Secretary and vice-president. 
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DIRECT EXAMINATION 

BY MR. JOHNSON: 

Would you state your full name, please. 

Raymond Francis Lower. 

What is your profession, Dr. Lower? 

I'm an orthopaedic surgeon. 

Where do you live? 

Waterford, Virginia. 

493 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. And how long have you been an orthopaedic 

10 surgeon? 

11 A. Since I finished my residency in 1987. 

12 So it would be 11 years. 

13 Q. Dr. Lower, I'd like to go back through 

14 your professional background and your training a 

15 little bit, if you could. You attended college, I 

16 assume? 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Where was that? 

Seton Hall University in New Jersey. 

What degrees did you obtain? 

A Bachelor of Science, a B.S. 

What year did you obtain that? 

1976. 
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1 reconstruction at the University of Maryland in 

2 Baltimore. That ended in -- let me see -- '91. I 

3 got back on the staff of Walter Reed for about six 

4 weeks, and I was deployed to Saudi Ar3bia for seven 

5 months. 

6 

7 

8 

9 

10 

11 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Did you serve in the Gulf War? 

Yes, I did. 

For how long? 

Seven months. From August until March. 

When did you finish up there? 

I came back in March of 1991 and then 

12 subsequently finished out my obligation in the 

13 military and -- and got out of Walter Reed in the 

14 summer of '91 and went in practice in Loudoun 

15 County. 

16 Q. Where did you go in practice in Loudoun 

17 County? 

18 A. I was initially with a Dr. Allen at 

19 Dulles Orthopaedics. 

20 Q. 

21 Dr. Allen? 

22 

23 

A. 

Q. 

How long did you stay with -- with 

Until 1993. 

What did you do in 1993? 
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1 A. I set -- I left Dr. Allen and set up my 

2 own corporation. 

3 Q. And what was the name of that 

4 corporation? 

5 

6 

A. 

Q. 

Countryside Orthopaedics. 

That's the same corporation that's a 

7 defendant in this case? 

8 

9 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes, 

Did 

Yes, 

Were 

Yes. 

Were 

14 corporation? 

sir. 

you form 

I did. 

you the 

you the 

Yes, I was. 

the corporation?_ 

incorporator? 

shareholder in the 

15 

16 

A. 

Q. Up until 1997, were there any other 

499 

17 shareholders in Countryside Orthopaedics, other than 

18 yourself? 

19 

20 

A. 

Q. 

No, sir. 

And when you started Countryside in 1993, 

21 did y~u locate offices for the corporation? 

22 

23 

A. 

Q. 

Yes, I did. 

Where were those offices? 

COMMONWEALTH COURT REPORTING, INC. 

00173 

(703) 818-1930 



1 

2 

3 

4 

5 

Q. 

Na~onar.Lower 

507 

MR. JOHNSON: May I approach the witness? 

THE COURT: Yes, sir. 

BY MR. JOHNSON: 

I'm handing you what'b been marked as 

Defendants' Exhibit 8. Would you identify that, 

6 please? 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

It's a letter to me from Dr. Peyton. 

Do you recall receiving this letter? 

Yes, I do. 

Does this letter reflect that Dr. Peyton 

11 had obtained the draft employment agreement? 

Yes, it does. 12 

13 

A. 

Q. And what did you understand this letter 

14 to be at the time you received it? 

A. We -- I sent Dr. Peyton the initial 15 

16 employment agreement, and he reviewed it. And then 

17 what he did is he went through the agreement and 

18 sent me back a letter with suggested changes or 

19 or areas that he wanted to further discuss with me. 

20 Q. On the second page of the letter, did 

21 Dr. Peyton make any comment with respect to a 

22 restrictive covenant in the draft agreement? 

23 MR. TOOTHMAN: Object to the relevance, 
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1 those numbers put in there would be structured. 

2 Q. Did you and Dr. Peyton discuss whether 

3 the buy-in would be paid in pre-tax dollars or 

4 post-tax dollars? 

5 A. We did talk about pre- and post-tax 

6 dollars, and you know, we definitely talked about 

7 pre-tax. And we also did talk about post-tax, and I 

8 said we would do it -- we could structure it in 

9 pre-tax dollars. 

10 However, we both had to benefit from it 

11 and -- meaning that if I ended up having ·-- if a --

12 if a set dollar amount was made to the buy-in 

13 agreement and he got the advantage of being able to 

14 pay in pre-tax dollars, why should I be paid less 

15 and having to pay tax and trying -- wanted to come 

16 to the same number. 

17 MR. JOHNSON: Your Honor, we offer 

18 Exhibit 8. 

19 MR. TOOTHMAN: Your Honor, we object on 

20 

21 

relevance grounds. It also doesn·• t have any date. 

THE COURT: It's admitted as Defendants• 

22 Exhibit No. 8. 

23 
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1 (Defendants' Exhibit No. 8 was admitted 

2 into evidence.) 

3 MR. JOHNSON: May I approach the witness? 

THE COURT: Yes, sir. 

5 BY MR. JOHNSON: 

6 Q. Dr. Lower, did there come a time when you 

7 signed an employment agreement between Countryside 

8 and Dr. Peyton? 

9 Yes. 

10 

11 

A. 

Q. I'm handing you what's been marked as 

Defendants' Exhibit 9. Can you identify that? 

12 A. Excuse me. Yes. This is the employment 

13 agreement that we signed as of the 24th of April 

14 1995. 

15 Q. Now, did Dr. Peyton come on board on 

16 April the 24th, 1995? 

17 A. No, sir. 

18 Q. When did he come on board? 

19 A. I believe we had written in August 7th, 

20 1995. So that was probably the date that he 

21 actually started. 

22 Q. Why is it that the agreement was signed 

23 in April but he started in August? 
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1 A. I guess because we both felt comfortable 

2 with it and were ready to roll and we needed to get 

3 a signed agreement to start getting Dr. Peyton on 

4 all the insur~··nce plans and get him up and running. 

5 And that's on0 of the biggest things in managed care 

6 is to enter into these insurance plans and such. 

7 Q. Would you turn to Page 5 of the 

8 agreement. 

9 

10 

11 

A. 

Q. 

A. 

Yes. 

What is Paragraph 13 of agreement? 

Paragraph 13 is the restrictive covenant 

12 that was in place. 

13 

14 

15 

16 

17 

Q. And on Page 6, there's some handwriting 

at the top of the page. Do you see that? 

A. Yes, I do. 

Q. 

A. 

Is that in your handwriting? 

Yes, it is. That's my initials scribbled 

18 down next to the third line, and then under Section 

19 IV, Roman numeral four, I crossed out "ten" and put 

20 "five" in and actually written in. 

Why did you do that? 21 

22 

Q. 

A. Because Dr. Peyton asked me to and I 

23 agreed to. 

00177 
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Well, the corporation did, but it -- the 

2 corporation actually gave him a bonus, but being 

3 that it came out of -- it came out of the 

4 compensation, I guess, thal I would receive because, 

5 if I didn't give him a bonus, I guess it would have 

6 been -- it would have been paid out to me in 

7 compensation. 

8 Q. Was he entitled to any bonus under the 

9 agreement in 1995? 

10 

11 

A. 

Q. 

No, sir, he was not. 

In 1996, turning our attention to the 

12 discussions that you began having concerning the 

13 buy-in, did you remember when it was that you first 

14 had such a discussion? 

15 

16 

17 

A. 

Q. 

A. 

Regarding the buy-in? 

Correct. 

I don't remember exactly. I mean what --

18 what happened was August, September kind of rolled 

19 around. And Randy hadn't really been pushing me, 

20 and I hadn't been pushing him. We were waiting to 

21 see and then because we needed to come up with 

22 some kind of in order to come up with the buy-in, 

23 we needed to come in with a valuati·on of the 
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1 corporation. 

2 It was at that time that I contacted 

3 Mr. Zagami to go ahead and to look at some numbers. 

4 In vrder to do that, of course, he needed to have 

5 numbers from IMM because not only would they give me 

6 my -- I'm sorry. It would have been by Proclaim at 

7 that time. Not only were they doing my billing, but 

8 they were always -- also doing my payables. 

9 Q. The first discussion that you had on that 

10 issue in 1996 with Dr. Peyton, was that initiated by 

11 you or by Dr. Peyton? 

I believe it was initiated by me. 12 

13 

A. 

Q. What did you tell him when you initiated 

14 that discussion? 

15 

16 

A. I just -- I don't have an exact 

recollection of the conversation. I mean that 

17 I'm sure we just said, you know, work -- we've got 

18 to get those numbers; let's go ahead and get going. 

19 But I can't -- I don't remember exactly what I said. 

20 Q. Did you request information from 

21 Mr. Zagami at that point? 

22 A. I requested it. I talked to Mr. Zagami 

23 to ask him what we needed to do, and he basically 
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1 knew the books. And he needed the information from 

2 IMM to see what value -- you know, to help value the 

3 corporation or ask that -- excuse me -- asset 

4 liability list and -- and such. 

5 Q. Did Dr. Peyton have an acco~ntant 

6 representing him at that time? 

7 A. I -- I know -- I -- I don't know if in 

8 the August, September time frame he did or not, but 

9 I know after we subsequently gave him th~ -- after 

10 the corporation subsequently gave him a letter, he 

11 had -- he had a accountant helping him. And I 

12 believe it was Mr. Kloster. 

13 

14 

Q. 

A. 

Was the letter concerning the buy-in? 

Yes, it was. The letter from Dan Zagami 

15 was a way to structure the buy-in 

16 Q. And was that something that was 

17 ultimately agreed upon? 

18 A. No. That was just -- that letter was to 

19 try and put forth an idea of what we were going to 

20 try and structure the buy-in in and refers to this 

21 pre-, post-tax thing and -- and just idea of where 

22 to go. It wasn't anything that was hard fact --

23 hard and fast because we had not had anyone sit down 
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2 

3 

Q. 

A. 

When was that letter sent out? 

I believe it was either the end of 

4 October or the beginning of November of '96. 

529 

5 Q. Did you continue to have discussions with 

6 Dr. Peyton concerning the buy-in throughout the rest 

7 of 1996? 

Yes. 8 

9 

10 

A. 

Q. 

A. 

How did those discussions progress? 

Well, first, he was rather upset when he 

11 got the letter from Mr. Zagami. He thought he was 

12 kind of crazy. I mean, that's what he said. It 

13 wasn't exactly in that vernacular, but he did state 

14 that. And I, you know 

15 Q. Did he say why he thought Mr. Zagami 

16 was 

17 

18 

A. Well, he thought he was being overcharged 

for the buy-in. He said the contract says it's only 

19 $100,000; when I look at this thing, it's -- you 

20 know, it comes out to like 140. What's going on 

21 here? 

22 And my understanding is we tried. I 

23 had -- I believe Mr. Zagami ended up talking to 
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2 believe Mr. Kloster reviewed it and felt that he 
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3 understood what we were putting forward in terms of 

4 a proposal to try and- develop a pre- and post-tax 

5 structure to the agreement. 

6 Q. And did you have further discussions in 

7 1996 with Dr. Peyton on those issues? 

8 A. I mean, we talked about a number of 

9 issues. I mean, we had -- we had quite a few 

10 meetings. We talked about that and corporate 

11 matters. I mean, are you relating -- talking about 

12 specifically about the buy-in agreement? I mean, 

13 that carne up some but 

14 Q. What other types of issues did you 

15 discuss at these meetings with Dr. Peyton? 

16 A. Well, we talked about one of the problems 

17 both I mean, we had a problem with -- yeah 

18 with Proclaim billing. And we had met with a 

19 gentleman by the name of Chuck Mann and -- and Karen 

20 Ebersole to discuss the problems with that. 

21 

22 

I mean, Dr. Peyton, I allowed him to see 

all the financials. I never hid anything from him. 

23 He was able to get anything he wanted from IMM, and 
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They can be organizations and things like 

Q. Now, were these all issues that were 

4 discussed in 1936 with Dr. Peyton? 

5 A. Yes. He was very aware of whatever. In 

6 fact, Dr. Peyton helped me understand some of this 

7 stuff. I mean he explored some of that and found 

8 some of the -- some points. 

9 Q. In 1997, in the beginning of 1997, did 

10 you have any discussions with Dr. Peyton concerning 

11 a potential buy-in? 

12 

13 

14 

A. 

Q. 

A. 

Yeah. Yes. 

How and when did that first start? 

Well, there are some letters I think that 

15 have been introduced into evidence with coming back 

16 from Mr. Kloster, I think, specifically in January 

17 where he started looking at -- documents were 

18 requested back in December regarding, as you brought 

19 up already, the leases and -- and such with the 

20 corporation. Mr. Kloster evaluates it, I think, so 

21 that he could have an independent review of what 

22 they felt the practice was valued at. 

23 Then what we did is that went through the 
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1 January, February time frame, and I know stuff was 

2 going back and forth. And it got to the point where 

3 Randy kept calling Zan -- Dan Zagami again, and he 

4 kept calling Eric Kloster. It was like I'm getting 

5 all these different messages, and all these fingers 

6 are pointing at me every different way. And I 

7 finally said what we need to do is we need to get 

8 together, all four of us, looking everyone in the 

9 eyeball so we can work this thing out. And that's 

10 when we met on March 17th, and I'll preface that by 

11 saying that, prior to that meeting, I sent a letter 

12 to Dr. Peyton on the 14th of March. 

13 

14 

15 

16 

17 

18 

19 

Q. 

A. 

Let me stop you right there. 

I'm sorry. 

MR. JOHNSON: May I approach the witness? 

THE COURT: Yes, sir. 

BY MR. JOHNSON: 

Q. Dr. Lower, I'm handing you what has been 

Exhibit 28. Would you marked as Defendants' 

20 identify that, please. 

21 A. Yes. This is a handwritten letter I 

22 

23 

wrote to -- to Dr. Peyton. The date is almost cut 

off of the top. It's dated the 14th of March 1997. 
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A. 
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A. 

relevance. 
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Did you write all that yourself? 

Yes, I did. 

And is that your signature on Page 5? 

Yes, it is. 

MR. JOHNSON: We offer Defendants' 28. 

MR. TOOTHMAN: Objection. Hearsay and 

Hearsay and relevance. 

THE COURT: Is it being offered for the 

9 truth of something that's in here? 

10 

11 

MR. JOHNSON: Well --

THE COURT: Or is it just beirig offered 

12 to show that this was some sort of communication? 

536 

13 MR. JOHNSON: It's being offered to show 

14 his state of mind in March of '97 which is relevant 

15 to the fraud claim. 

16 

17 

18 

MR. TOOTHMAN: I don't get that one, Your 

Honor. Who defrauded who? I'm sorry. 

THE COURT: The objection is overruled. 

19 It's admitted as Defendants' No. 28. 

20 (Defendants' Exhibit 28 was admitted into 

21 evidence.) 

22 BY MR. JOHNSON: 

23 Q. Now, was this a letter you wrote? 
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Yes, it is. 

Did you write it on or about March 14th 

Yes, I did. 

Did you give it to Dr. Peyton? 

4 

5 

6 

7 

8 

A. 

Q. 

A. 

that day. 

I believe I actually left it on his desk 

It was a Friday. 

Q. What led you to write this letter? 

9 A. During the negotiations, a number of 

10 issues started coming up with regards to the 

11 increase in his salary, some of the -- some of the 

12 ways that Dr. Peyton was interpreting things that 

13 were being said. And my concern was, at that point, 

14 before I wanted to allow somebody or give someone 

15 the option to become a partner with me and give up 

16 SO percent of what I've worked for, I wanted to make 

17 darn sure that -- that we were going to be able to 

18 work together. 

19 And so what I wanted to do is just write 

20 down -- this is just some of my feelings about some 

21 of the things that had happened with regard to some 

22 interpretations that he had and things that we were 

23 talking about, stuff, talking about, you know, 
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1 previous collections and -- and -- and such. 

2 I mean I -- I don't think -- I don't 

3 think you need to read the whole letter right now, 

4 but that was the gist behind it because we had this 

5 meeting coming up the 17th of March. And the idea 

6 was, on the 17th of March with the four of us being 

7 there, that is Mr. Zagami, myself, and Mr. Kloster 

8 and -- and Dr. Peyton, we'd be able to sit down, 

9 probably hash-through where the inconsistencies were 

10 with regards to where allocations were and things 

11 like that. And then we would find out, you know, if 

12 we were going to be able to go forward with 

13 developing a relationship and -- and going through 

14 with the contract, to develop bringing him in as a 

15 SO/SO partner. 

16 Q. At the time you wrote the letter, had the 

17 meeting already been scheduled for March 17th? 

18 A. Yes, it had. 

19 Q. If the meeting was already taking place 

20 and you knew that, why did you need to send the 

21 letter? 

22 A. The reason I sent the letter was because 

23 my feeling was we had been going back and forth now 
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1· since the October time frame with negotiating. 

2 We're trying to figure out expenses. 

I one of the things I failed to 

~f mention is, back in December, Dr. Peyton gave me a 

~f list of expenses and such that -- where he reported 

6j that I made $188,000 off of him in 1996 and because 

he felt that there had not been good accounting. I 

! 
a: was somewhat surprised when I received that because 

9! my salary from the year before had actually dropped 

10; $20,000. So I was actually interested in trying to 

11, figure out how I made $188,000 off of him. 

12 And we went back, and we looked at -all 

13 these figures to find out where did we go over, but 

14 how much did we spend, etc. Based on that, based on 

15 the conversations that transpired between that 

16: December time frame and the March time frame, my 

17· feeling was -- is that it was going to be one of 
I 

18j those you were going to be the end all that -- and 

19; be all the end all. 
I 

20 On March 17 when we met, if we couldn't 

21 iron these things out, we probably weren't going to 

go forward with the partnership agreement, and 

that's why I wrote that letter. 
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Were you surprised when he called you on 

2 Sunday? 

3 A. No. I was glad when he called me. I was 

4 hoping he would have called me a little bic earlier 

5 but 

6 Q. What did the two of you talk about when 

7 he called? 

8 A. We talked about the substance of the 

9 letter and and my concerns and that I, you know, 

10 felt that this was something that was important and 

11 that we -- I kind of -- I made the analogy that it's 

12 almost like a marriage that we didn't -- we've got 

13 to trust each other. We've got to have faith in 

14 each other, and we've got to be able to work and 

15 live together. And that's what we talked about, 

16 and -- and Randy reassured me that that wasn't going 

17 

18 

to be a problem. 

good practice. 

He said we are -- we do have a 

We -- we can work well together. 

19 even mentioned his accountant, Eric Kloster, had 

20 stated that we ought to try and work it because it 

He 

21 seemed like we -- we did have a good thing going and 

22 that it appeared that we could work together from 

23 things that were said. And I was reassured that, 
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1. indeed, we were going to be able to make it work and 

2:, we were going to be able to go forward. 

3i Q. How long did the conversation last? 
I 

4 A. Well, I know I recollect probably 45 

5 minutes, an hour. I'm not sure, but I mean it 
I 
I 

6'· 
I 
\ 

I 
7 

a· 

wasn't like a ten-, 15-minute thing. We -- we did 

talk for a while and went back and forth. 

Q. During that conversation, did you discuss 

9: the concept of being partners within the -

10 corporation? 

111 A. Yes. 

Q. Did you have any discussion at that time 

13 about how long, if at all, you were going to remain 

14 partners? 

A. Well, I mean -- I mean I'm -- I don't 

16i know if we specifically talked about the length of 
l 

17 time. It was just assumed -- I assumed that it 

181 would be -- I mean, my thinking -- in the 

19~ deposition, Mr. Toothman asked me how long it would 

20 be. And I said I felt it was until we died -- one 

of us died or retired. I wasn't and that's 

22\ specifically what I believed. 
I 

23[ And we had actually talked about things 
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1 even with Mr. Zagami about getting life insurance to 

2 the corporation and things like that to cover one of 

3 us should that happen. Also Dr. Peyton, he said, 

4 you know, to look out for each other's families. 

5 And I mean, this is a -- this is something which 

6 we're going to make work. It's going to last 

7 longer. I had no reason to believe otherwise. 

8 MR. TOOTHMAN: I object. Irrelevant. 

9 His assumptions are not relevant either. It's not 

10 material. I don't think it's probative on the 

11 fraud, and also it's -- it's unrelated to the 

12 

13 

14 

15 

16 

agreement. 

Q. 

THE COURT: Overruled. 

Ask your next question. 

BY MR. JOHNSON: 

During that conversation that we've been 

17 talking about or at any other time up until June 

18 27th of 1997, did you have any other discussions 

19 with Dr. Peyton about the families and taking care 

20 of each other's families? 

21 

22 

23 

A. 

your Honor. 

I'm sorry? 

MR. TOOTHMAN: Object to the relevance, 

190A 
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1i THE COURT: Discussion about taking care 

2t of each other • s families? 
i 
I 

3i BY MR. JOHNSON: 

41 Q. To either one of you -- if something 

Si happened to either one of you? 

6 A. Well, we -- we -- what was talked about 

7' was that we'd look out for each other, meaning that, 

8) if one of us checked out, if one of us died, or 
! 

9! something like that, that we would ensure -- that 

10! the other person would ensure that that family was 
I 

11. taken care of from the corporation with regards to 

12' the stuff that was collected, we -- just like you'd 

look out for a friend. That's what it -- I mean, it 

14 was in that context. 

15 Q. Now, the insurance we've talked about 

16~ that Mr. Zagami was looking into, can you explain a 

17 little bit on what that was for? 

A. That was more for the -- that was for the 

19 contract for if one of us either died while we were 

SO/SO partners or that we retired. My understanding 

21 was that part of that would be used to help defray 

22 the costs of buying out the other partner. 

23 Q. After the telephone conversation with 

190B 
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1 ended up kind of coming to a -- a meeting of the 

2 minds and, in some areas, just said we're going to 

3 do it as SO/SO. If we couldn't actually prove it 

4 with stuff, with receipts or documents, then we just 

S said we're going to go ahead and split it SO/SO, and 

6 that was usually how we -- how we -- how we settled 

7 it. 

8 Q. And where did things progress from that 

9 meeting? After the meeting was over, what happened 

10 next? 

11 A. Well, after that -- after that, we I 

12 mean, we shook hands and we knew -- you know, we 

13 just said we're going to go for it. At that time, 

14 Dan, I believe, contacted Mr. Lipresti from Jackson 

1S & Campbell to go ahead and put together the 

16 contract. Dan would work on the numbers for the 

17 buy-in and show them to Eric so that everything 

18 

19 

could be validated. And that's what we did. 

Q. Now, was Mr. Kloster working with 

20 Dr. Peyton during this time? 

21 

22 

23 

A. 

Q. 

A. 

Yes, he -- as far as I know, he was. 

Was he acting as Dr. Peyton's accountant? 

As far as I know, he was. 
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1~ Q. Did Dr. Peyton have a lawyer representing 

2! him during this process? 

3 A. As far as I know, he did. 

4 Q. And did ti..Lere come a time when drafts of 

5! the agreements were circulated? 

A. Yes. 

Q. And were comments --

THE COURT: Mr. Johnson, I think now is a 

good time. Let's take a mid-afternoon b~eak. Let's 

101 take a ten-minute recess. 

11. (Whereupon, the witness exited the 

12; witness stand.) 
1 

13 (Whereupon, a brief recess was taken.) 

14 (Whereupon, the witness resumed the 

15~ witness stand.) 
·, 

THE COURT: Counsel, I've learned that a 

17 meeting I have tomorrow morning might not end by 

nine o'clock. It might be as late as 9:30 before I 

19; can start the case tomorrow. Could I just ask. you 

20 to come at nine and just -- you might have to wait. 

231 
I 

Can I ask you to do that? I'm sorry. 

MR. TOOTHMAN: That's okay. That's fine. 

THE COURT: Go ahead, Mr. Johnson. 
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1 to that? 

2 A. He said, I'm not leaving either. That's 

3 why we ought to just take it out. 

4 And I baid, Okay. 

5 Q. In between March 17th of 1997 and the 

6 date that the agreements were signed, did you have 

7 any further discussions with Dr. Peyton concerning 

8 the length of the relationship that you were 

9 contemplating entering into? 

10 A. Oh, in terms of the length of the 

11 relationship, again, I mean, my feeling was and 

12 Randy's as far as I was concerned that it was going 

13 to be, you know, forever, I mean retirement, death. 

14 I mean, we did have put in there, you know, the 

payments over a four-year period. We did have 15 

16 provisions in there for life insurance. I mean I --

17 I had no reason at all to suspect that he would want 

18 to leave, not after what we had done to get to where 

19 we were. 

20 Q. Did Dr. Peyton ever make any statements 

21 to you before the agreements were signed concerning 

22 his intentions with respect to staying with the 

23 corporation? 
192A 
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THE COURT: I was going to say 

2 Mr. Toothman just hit it. Isn't this already in 

MR. JOHNSON: Probably it is. 

51 MR. TOOTHMAN: It's Plaintiff's 1-A. 
I 

6' THE COURT: I mean isn't it already in 

7 evidence as Plaintiff's Exhibit 1-A? 

8 MR. JOHNSON: I think so. 

91 THE COURT: Will you agree this is the 

10 same as Plaintiff's Exhibit 1-A? 

11 1

, 

12i 
: 

13 r 1997? 
.I 

14 

MR. JOHNSON: Yes. 

THE COURT: It was signed on June 27th, 

MR. JOHNSON: Yes. 

563 

15 THE COURT: Okay. So that will be a fact 

16 in this case. 

17 ,1 BY MR. JOHNSON: 

18 ~ Q. Do you have Exhibit 33? 

19 A. Yes, I do. 

20 Q. And what is that? 

21 A. A stock purchase agreement effective the 

22 1st day of January '97 between Randall S. Peyton, 

23 M.D. and Raymond F. Lower, D.O. 
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2 

3 

4 

5 33. 

Q. 

A. 

Raymond F. Lower 

And when was that signed? 

6/27/97. 

564 

MR. JOHNSON: We offer Defendants 1 33. 

THE COURT: It 1 s admitted as Defendants 1 

6 (Defendants 1 Exhibit 33 was admitted into 

7 evidence.) 

8 MR. TOOTHMAN: It 1 S admitted. I have no 

9 objection. 

10 BY MR. JOHNSON: 

11 

12 

Q. 

A. 

Do you have Defendants 1 Exhibit 34? 

Yes, I do. That 1 s a stockholders 1 

13 agreement made effective the 1st day of January 1997 

14 by Raymond F. Lower, D.O., Randall S. Peyton, M.D., 

15 and Countryside Orthopaedics, P.C. 

16 

17 

18 

19 34. 

20 

21 

Q. 

A. 

22 No. 34. 

And when was that signed? 

6/27/97. 

MR. JOHNSON: Defendants offer Exhibit 

MR. TOOTHMAN: No objection, your Honor. 

THE COURT: Admitted then as Defendants 1 

23 (Defendants' Exhibit No. 34 was admitted 
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1: into evidence.) 

2 BY MR. JOHNSON: 

3 Q. Where were these agreements signed on 

4 June 27th, 1997? 

5 A. At our office in Countryside. 

6 Q. Were you there at the time? 

7 1 A. Yes. 

8
1 

Q. And Dr. Peyton was there at the same 
I 

9 1 time? 
I 

10 ·1 

I 
A. Yes. 

565 

lli Q. Did you both sign these agreements at the 

12 ', same time? 

13: 

14r : 

A. 

Q. 

Yes, we did. 

Did you have any discussions with 

15: Dr. Peyton at the time the agreements were being 

16 signed? 

A. We just -- you know, we were happy to get 

18) it done. So I was getting ready to go out of town 

19: that day for-- actually, leaving that afternoon 

20: 
I with my family to to go to -- on vacation. So we 

211 were glad to have it consummated, and since I was 

22 rushing out, we decided when I got back we would go 

23 ahead and toast the agreement. 
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1 Q. Now, was it your understanding that 

2 Dr. Peyton was going to be required make periodic 

3 payments for the buy-in? 

4 

5 

A. 

Q. 

Yes. 

In other words, was the amount of the 

6 buy-in going to be paid all at once or over time? 

566 

7 A. The amount of the payment was structured 

8 as per the documents, monthly payments over four 

9 years interest free. 

10 Q. Was that a pre-tax or a post-tax 

11 arrangement as you understood it? 

12 

13 

A. 

Q. 

That was a pre-tax arrangement. 

And when these agreements were signed, 

14 they were retroactive to January 1, 1997? 

15 

16 

A. 

Q. 

That's correct. 

Did you have any discussion at the time 

17 with Dr. Peyton concerning buy-in payments for 

18 January through June 1997? 

19 

20 

21 

A. 

Q. 

A. 

When we signed the agreements? 

Right. 

Well, he was supposed to pay me that day 

22 when he signed it, but since I was heading out of 

23 town and he didn't have a check with him, I just, 
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1 you know -- I said, Well, I guess you can have it 

2: for me when I get back. I was going to be gone for 

3: 
i 

5 

6 \ 
'I 

I 
7! 

a: 

two weeks, and I mean, I trusted him. So --

Q. And did he ultimately make that payment? 

A. Not when I ~ot back. Actually, when I 

got back, I hadn't been paid, and I, you know, 

waited for it. It was not paid, and I asked him a 

number of times for it. And in fact at one point, I 

9: even called counsel to just say what you know, 

10: I -- I'm surprised I haven't been paid. Do you have 

11 any suggestions because I don•t -- you know, and --
I 

12 and at that point, Dr. Peyton finally in August gave 

13 me a payment which was even though he gave it to 

14 me in August and I should have the August payment, 

15 it was already a month in arrears when he gave it to 

16r me. 

17 Q. What do you mean it was a month in 

18: arrears? 

A. Well, the payments were due the 1st of 

the month according to the contract, and and the 

21) date that he gave -- the date he gave it to me was 
I 

22 on the 7th of August. And it didn't include the 

23 August payment. 
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Q. 

A. 

Kayn1ono .r. Lower 

What did it include payments for? 

January through July. 

568 

3 Q. At any other time other than August 7th, 

4 1997, did Dr. Peyton pay any other payments for the 

5 buy-in? 

6 

7 

A. 

Q. 

No, he did not. 

Did you ever discuss at any other time 

8 with Dr. Peyton the status of those payments? 

9 A. Yeah. I asked him where the money was. 

10 

11 

12 

Q. 

A. 

thought 

What did he say? 

He said that what he -- what he 

well, actually, what transpired was we 

13 had a meeting, Dr. Peyton and myself and Mr. Zagami, 

14 in the end of July. It was regarding the it was 

15 

16 

17 

18 

the middle of the year. So it was really regarding 

compensation, how much money there was going to be 

in terms of bonus and expenses and such like that. 

After that meeting, we had decided, based 

19 on the revenue in the -- in the corporation, that we 

20 would pay each other a bonus. Nothing at that time 

21 was said. 

22 I got a phone call from Mr. Zagami. I 

23 don't know exactly when it was, sometime within that 
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1 week, going, Dr. Peyton called me and asked why 

2t isn't this in post-tax dollars. 
I 

3! And I said, What do you mean? 

4! He goes, The agreement, you know, it's in 
i 

pre-tax dollars, and he's calling. He goes, Did 

6 you -- did you authorize the -- did Randy talk to 

7 you about this? 

8 And I was said, No, he didn't talk to me 

9 about it. And I said,. I didn't know. 

10 I And that's when Randy then called me and 

11. said, Hey, Ray, this thing is in pre-tax dollars. I 

12f thought you said we were going to do it in post-tax 

13 I dollars. 

14i And I said, We talked about pre- and 
I 

lSI post-tax, Randy, but if you remember the way it was 

161 going to be structured, if we did it in pre-tax 

17 dollars, I didn't have to want to get penalized for 

18 having to declare the -- the tax portion of it. I 

19 mean we had to pay taxes when we're -- no one was 

20~ trying to abrogate their responsibility with regard 
I 

21. to the taxes, but we were trying to make it a fair 

22 I transaction. Again, I, you know, just -- well 
I 

23i 
• 

Q . Up until the agreements were signed on 
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1 June 27, 1997, did Dr. Peyton ever tell you that he 

2 had any plans to leave the corporation? 

No. 3 

4 

A. 

Q. Did he ever tell you that, after signing 

5 the agreements, he was going to leave the 

6 corporation? 

No. 7 

8 

A. 

Q. Did he ever tell you that he joined the 

9 corporation knowing that he would leave? -nid he 

10 ever tell you that? 

No. 11 

12 

A. 

Q. Did he ever tell you that he joined the 

13 corporation knowing he would leave and that he just 

14 wanted to get rid of the restrictive covenant in the 

15 1995 employment agreement? 

No, he never told me that. 16 

17 

A. 

Q. Had he told you that, would you have 

18 entered into the agreements on June 27, 1997? 

MR. TOOTHMAN: Objection. Calls for 

speculation. Irrelevant, your Honor. 

19 

20 

21 THE COURT: Doesn't it call for 

22 speculation? 

23 MR. JOHNSON: I don't think so because 
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1 THE COURT: That means you can answer the 

2 question. 

3: 
! 
I 

THE WITNESS: Thank you. The question 

4j was, if I would have known that Dr. Peyton was going 
: , 

Si to just have me sign the -- sign the contract to get 
I 

6; over the restrictive covenant, would I have gone 
I 

7~ 

I 

8· 

9' 

10; 

through with it? Is that correct? 

BY MR. JOHNSON: 

Q. Correct. 

A. No, I wouldn't have done it. I think 

11 earlier I -- I stated that why would I give up 50 

12 percent of my corporation and bring someone in as a 

13 

141 
I 
i 

50/SO shareholder when the guy was going to walk. 

mean when the benefits to me, you look at the 

I 

151 employment agreement that he had in '95, you look at 

what he signed in in 1997, what we signed 

17: together, and you look at the benefits that he 

18: derived after becoming a 50/50 partner. 

19 I mean I -- I took out the restrictive 
I 

20 covenant. That increases -- he had more, you know, 

21 corporate power. He was able to -- to to have 

more vacation. His pay increased. He got accounts 
I 

231 receivable, and he was an employee of the 

00201 
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1 corporation. He was an employee. I mean, if I 

2 would have had any -- if I would have had any 

3 thoughts that the guy would have walked, why 

4 wouldn't I have made the contract stricter: 

573 

5 Q. Was there a provision for severance, for 

6 payment of severance pay in the 1995 agreement? 

A. No. 

Q. Was there a provision for payment of 

7 

8 

9 

10 

11 

12 

severance pay under some circumstances in the 1997 

agreement -- employment agreement? 

A. 

Q. 

Yes, there was. 

Were there any other items where 

13 Dr. Peyton had a greater allowances of payments 

14 under the 1997 agreement than he did under the 1995 

15 agreement? 

16 A. Sure. As a -- as a SO percent 

17 shareholder, he didn't have -- his allowances were 

18 whatever they wanted -- whatever he wanted it to be. 

19 Because they came out of his compensation as an 

20 employee, he had certain -- certain allowances. 

21 Q. Now, we're talking about allowances. 

22 What types of expenses does that include? 

23 A. Well, it initially included -- for him, 

COMMONWEALTH COURT REPORTING, INC. (703) 
00202 



Raymond .t. Lower 

574 

1 .' he had CME. He had a cell -- a cell phone. He had 

2 a car allowance. He had vacation. I don't -- I'm 

3 going to refer to the exhibit, Defendants• Exhibit 

4 No. 9, your Honor paid family health insurance, 

Sf contributions to the corporate retirement plans, and 

6! relocation benefits. 
I 

7 Q. Now, after you signed the agreements, did 

you go on that vacation for two weeks? 

A. Yes, sir, I did. 

Q. And that was from the end of June until 

11· sometime in July? 

12 A. Yes. 

13 Q. And then did you come back to the office 

14 after your vacation? 

15: A. Yes, I did. 

Q. Did you start working --

17~ A. Yes, I --

18 Q. -- at your office? 

A. Yes, I did. 

20. Q. And you were seeing patients at that 

21 time? 

22: A. Yes. 
I 

23 Q. Now, was -- was Dr. Peyton working in the 
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1 1997? 

2 

3 

A. 

Q. 

Raymond F. Lower 

No, he did not. 

Did he tell you that he had contacted 

4 Commonwealth Orthopaedics and Rehabilitation in 

5 September of 1997? 

6 

7 

A. 

Q. 

No, he did not. 

Who is Commonwealth Orthopaedics and 

8 Rehabilitation? 

They're a competing orthopaedic group. 

Where are they located? 

576 

9 

10 

11 

A. 

Q. 

A. They've got multiple offices. They have 

12 an office -- they are -- they're a group -- they 

13 were formed -- there was a couple of separate 

14 orthopaedic entities. One was in Reston, and one 

15 was in -- one was in Fair Oaks, and one was in 

16 Arlington. And the three practices merged and 

17 formed Commonwealth Orthopaedics for a total of 

18 about 12 or 13 orthopaedic surgeons. 

19 What they also did -- where there were 

20 two other orthopaedic surgeons in Loudoun County and 

21 Dr. Sternberg and Evans, that practice dissolved 

22 with Dr. Sternberg going to Kaiser and Dr. Evans 

203A 
23 joined Commonwealth Orthopaedics. 
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1 The importance of that, I believe, is 

2 that what happened was that Commonwealth -- Bill 

3 Hazel, who is one of the principals in that, had 

I 
4 1 wanted to get their-- had wanted to get their foot 

5 in the door in Loudoun County. And he basically 

6 they had ended up getting an office right across the 

hall from my office, Mark Mark Evans becoming 

8 :' part of their corporation I believe. So -- I mean, 

9, they're located in four different placesL-Loudoun 

10' County and the other places I mentioned. 

11: 
i 

MR. TOOTHMAN: I object as testifying to, 

12' respectively, what they wanted. He can testify to 

13, the locations. 

14 1 THE COURT: The real point of this is the 

15 • competitor. 

16 MR. JOHNSON: Correct. 

17: THE COURT: Okay. As to motives for 

18. Commonwealth, I'll sustain the objection to that. 

19: MR. JOHNSON: All right. 

20 MR. TOOTHMAN: As to anything else, it's 

21; overruled. 

22 I BY MR. JOHNSON: 

23 Q. When you were talking about their office 
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1 being across the hall, across the hall where? 

2 A. In my -- the new Lansdowne office that 

3 I -- where the corporation just located to. 

4 Q. You movtd into the Lansdowne office the 

5 beginning of November; is that right? 

That's correct. 6 

7 

A. 

Q. And when did Commonwealth open its office 

8 across the hall? 

9 A. It was close to the same time. I think 

10 it was maybe towards the end of December, the end of 

11 December, January time frame. I can't remember. It 

12 was fairly -- pretty close to the same time. 

13 Q. Even before Commonwealth had an office 

14 across the hall from you, did you consider 

15 Commonwealth to be a competitor of Countryside 

16 Orthopaedics? 

Yes. 17 

18 

A. 

Q. Did Dr. Peyton, as far you know, consider 

19 Commonwealth to be a competitor of Countryside 

20 Orthopaedics? 

21 

22 

A. 

Q. 

As far as I know, he did. 

Did the two of you ever discuss that 

23 Commonwealth was a competitor of Countryside 

203C 
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1 cross-examination, and if you want the Court to 

2 require him to produce what he's talking about, I'll 

3 

5 

6 

7 

8 

9 

10 

111 
! 

\ 

121 
i 

13\ 
I 

14 

15 

16 

17 

do it. I'll require him to produce it. 

MR. TOOTHMAN: I'd like to request that 

at this time, your Honor. It looks like we're going 

to carry over to tomorrow anyway. 

THE COURT: We'll get to this tomorrow 

when you cross-examine him. 

Go ahead, Mr. Johnson. 

MR. JOHNSON: Thank you. 

BY MR. JOHNSON: 

Q. The information that you understand was 

given by Dr. Peyton to Commonwealth Orthopaedics and 

Rehabilitation, do you view that as confidential and 

proprietary information of Countryside Orthopaedics? 

A. Yes. 

Q. And did Dr. Peyton ever request 

18 permission from you to give that information to 

19 Commonwealth? 

20 A. No. 

21 Q. What is it about that information that 

22 you consider it to be confidential and proprietary? 

23 A. Well, the information that I saw that --

2~D 
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1 and I actually -- I believe we obtained from 

2 Commonwealth Orthopaedics when we subpoenaed 

3 them, I believe they gave us the documentation that 

4 was turned over to them -- showed all the amounts of 

5 money that were it was the -- it was the form 

6 that IMM produces that gives you the collections, 

7 billings, and percentages outstanding ARs. That was 

8 the information. 

9 

10 

11 

MR. JOHNSON: May I approach the witness? 

THE COURT: Yes, sir. 

BY MR. JOHNSON: 

12 Q. I'm handing you what's marked as 

13 Defendants' Exhibit 40 and ask if you can identify 

14 that. 

15 A. Yes. This is the performance analysis 

16 that Proclaim/IMM would produce for us on a monthly 

17 basis. 

18 Q. And the first and second pages appear to 

19 be a Proclaim form? 

20 

21 

A. 

Q. 

Yes. 

What do we see on the third page and the 

22 pages thereafter? 

23 A. On that page is a doctor analysis on 

203E 
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I 

1' having health problems the week preceding the --
1 

I 

2f this -- this calling me to meet. 

599 

31 And I said to him -- I said, Well, Randy, 

4 is there anything, you know -- what can we do? I 

5 1 mean there can•t be anything that insurmountable. 

We took -- we negotiated this thing. What all of a 

7\ sudden has caused you to change? Maybe you could 

8. give me a list or something of grievances where we 

could see what if there isn•t something we could 

10: work out. 

11 And he said -- he goes, Okay. And he 

12 still gives me his letter of resignation. And then 

13 1 the next week out -- you know, part of my feeling 

14: is, if the guy really wanted to work something out, 

15\ why didn•t you hold on to the letter of resignation 
I 

16! and give us a list, and -- and let•s go ahead and 

work it out. Instead, I get the letter of 

18
1 resignation, and then I get a list the following 

19: Monday of -- of -- of his grievances, I guess I 

2 0: could say. 
I 

21: MR. JOHNSON: May I approach the witness? 

22 THE COURT: Yes, sir. 

23 

00204 
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BY MR. JOHNSON: 

Doctor, I'm handing you what's been 

3 marked Defendants• Exhibit 55 and ask if you can 

4 identify that. 

5 A. Yes. This is the request of the areas 

600 

6 that Dr. Peyton felt we needed to hash out prior to, 

7 I guess, continuing our relationship. 

8 Q. Who prepared that list? 

9 

10 

11 

12 

A. 

Q. 

A. 

Q. 

13 been given? 

14 

15 

16 

17 

18 55. 

19 

20 

A. 

Q. 

A. 

As far as I know, Dr. Peyton did. 

Were you given that list? 

Yes, I was. 

Was that after the resignation letter had 

Yes, it was. 

How long after? 

The following I believe it was Monday. 

MR. JOHNSON: Defendants offer Exhibit 

MR. TOOTHMAN: No objection. 

THE COURT: It's admitted then as 

21 Defendants• Exhibit 55. 

22 (Defendants• Exhibit 55 was admitted into 

23 evidence.) 
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BY MR. JOHNSON: 

Q. Did you review this list when it was 

given to you? 

A. Yes, I did. 

Q. Did you discuss it with Dr. Peyton? 

A. I don't -- I don't recollect actually 

discussing this list per se with him. I mean --

Q. Okay. Did you ever refuse to discuss it 

with him? 

A. No, I never refused to discuss it with 

him. I mean the problem -- I got this list, and 

I -- you look at this, and you go back to the you 

go back to our our meeting back in March. And 

80, 90 percent of this was things that I felt we had 

already worked out. I mean we had a meeting in 

September, the end of September, where I said to 

Randy -- I said, Are you okay? Is everything, you 

know -- do you have any problems with anything? 

He said, You know, Ray, the only thing 

that I'm a little bit upset about is this attorney's 

fee that you're -- you're sticking me with half the 

bill for with regards to the Purcellville build-out, 

23 you know, this Purcellville building that we were 
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1 

2 

trying to get going. 

602 

And I -- and that was the only 

thing I knew. When we got all this other stuff 

3 mean this is stuff that we had been talking about 

4 except f~r there was a couple of things down here, 

5 quote, vesting schedule. He had never mentioned 

6 anything to me about that. 

I 

7 And then number 21 on the second page, he 

8 goes, My car lease and title will be transferred 

9 into the corporation in my name, not to Lower. I 

10 mean, I start looking -- you know, in retrospect now 

11 looking at this, I go what am I going to do, give --

12 give up all this stuff and then he's still going to 

13 

14 

walk in four weeks, five weeks. I don't know. 

Q. In between October 3rd of 1997 and 

15 December 31 of 1997, did you ever observe Dr. Peyton 

16 photocopying any patient charts of Countryside 

17 Orthopaedics? 

18 

19 

20 

21 

22 

23 

say. 

A. 

Q. 

A. 

Yes, I did. Yes, I did. I'm sorry. 

On how many occasions? 

Probably at least three or four I would 

I remember specifically one morning coming in 

because I had an early morning surgery. And I came 

into the office, and the copy machine was on. And 
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of file system we were going to get. I mean, what's 

happening is we were moving. He was involved in all 

the moves. He had knowledge, intimate, more so than 

me because he met and we got documentation in --

5 in of meetings and such with the architects, with 

6 Bogus (phonetic) who I believe was building things 

7 out and such. So again, this was an acquisition for 

8! the office which he was well aware of and which, you 

know, we just -- it got taken care of. As president 

10i of the corporation, my understanding was I was able 

111 to conduct the day-to-day operations of the 

12:: corporation. We had discussed it in meetings. He 

13, was aware of it, and we pursued. 

14 Q. When did he approve it? 

A. Approve wt:at? 

Q. That expenditure. 

17i 
I 

There was no set approval. A. I mean we 
I 

18 just we had talked about it. We had to do it, 

19, and so we did it. 

Q. Now, it 1 s your testimony today that in 

21, 1997 when you and Dr. Peyton discussed the subject 

22 of the restrictive covenant that you said you wanted 

23 one? You would sign one yourself? 

00208 
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1 

2 

A. I said why not leave one in the in the 

contract. Yeah. We talked about actually leaving 

3 the restrictive covenant in there just because we 

4 had one before. Why not keep it equitable? Let's 

5 carry it from contract to contract. 

You had one before too? 6 

7 

Q. 

A. What? No. I mean the one that we had 

8 with the contract with Dr. Peyton. 

Q. Well, that's Dr. Peyton's contract. I 9 

10 was talking about yours. Did you have one in yours 

11 before? 

12 

13 

14 

15 

A. Well, he was an employee of the 

corporation. So of course, I didn't have a 

didn't have a I d:dn't have a contract. 

Q. Well, tha~ was the problem. When he 

he 

16 became a shareholder, he wasn't supposed to need one 

17 just like you because you never had one either; 

18 right? 

19 M R . J 0 H N S :' N : Objection. 

20 THE COURT: The way you phrased it is 

21 argumentative, but you can ask him about whether he 

22 had an agreement him~elf earlier. 

23 
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I 
A I believe so. I'd have to look at the 

bills again to see. It's been a little while. 

Q I want to see if you can find Exhibit 1-D 

up there. 

(Whereupon, the Court conferred with 

counsel.) 

MR. TOOTHMAN: Don't bother, Doctor. I 

think we've got it here. 

(Whereupon, the Court conferred with 

counsel.) 

MR. TOOTHMAN: It might be a defendants' 

exhibit. What I'm looking for is the stock purchase 

agreement from June, and it might be a defendants' 

exhibit. It looks like this (indicating). 

THE WITNESS: Which one? 

MR. TOOTHMAN: 33. 

THE WITNESS: Defendants' 33? 

(Whereupon, the Court conferred with 

counsel.) 

BY MR. TOOTHMAN: 

Q Do you have that, sir? 

A Yes, I do. 

Q And is this the stock purchase agreement 

00210 



Raymond F. Lower 

707 

we just referred to? 

A I believe so, yeah. 

1 

2 

3 Q Okay. Let's look at Page 4, Paragraph 8, 

4 "Repzeseritation." Do you see that? 

5 

6 

7 

A 

Q 

A 

Yes, I do. 

What does it say? 

It said, "The parties hereto agree that 

8 Jackson & Campbell, P.C., represented the seller in 

9 this transaction and in the preparation of this 

10 agreement." 

11 

12 

13 

Q All right. And that's consistent with 

your knowledge, right? 

A That's correct. They represented 

14 Countryside Orthopaedics. 

15 Q Under this agreement -- why don't you go 

16 to the first page. 

17 

18 

A 

Q 

Okay. 

Okay. Before any of the numbered 

19 paragraphs, it says, "this stock purchase agreement" 

20 in big capital letters there? 

21 

22 

A 

Q 

23 paragraph? 

Right at the top? 

Yes. Do you see your name in that 
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A Yeah, I see my name and Dr. Peyton's 

name. 

Q After your name, it says what in 

quotation marks? 

A Seller. 

Q So that means under the terms of this 

agreement, you're the person referred to as the 

seller, right? 

A Yes. 

Q So Jackson & Campbell represented you. 

A Yes. 

Q All right. Now, while we•re on this 

agreement, let's look at Paragraph 1, subparagraph 

1.1-A as in 11 apple. 11 

A Okay. 

Q Second sentence, see there, 11 At the 

closing 11 -- let me stop with that. The closing on 

this agreement occurred when? 

A The 27th of June, 1997. 

Q All right. It says, "At the closing, the 

seller shall surrender to the corporation his 

2· certificate representing ownership of the shares in 

2· transferable form, duly endorsed in black, and 
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1 ~.ccompanied by duly executed stock power. 11 Did you 

2 do th~t on June 27, 1997 or before? 

3 MR. JOHNSON: Objection. Again, I object 

4 to hi~ trying to reopen the complainant's cases. 

5 That's the basis for my objection. 

6 

7 

8 

9 

10 

11 

do that. 

Q 

A 

THE COURT: I don't think he's trying to 

It's overruled. 

BY MR. TOOTHMAN: 

Go ahead, sir. 

No stock certificate was given, because 

no money was transferred. I wasn't paid. Why 

12 should I give a stock certificate? 

13 Q Now, you were paid, however, in -- what 

14 was it, like late July or early August, right? 

15 A I was paid, but it wasn't current. Even 

16 when he gave me the check in August, he was a month 

17 behind. 

18 Q Now, let's look at, on the next page, 

19 Page 2, subparagraph 1.2, 11 Payment of the purchase 

20 

21 

22 

23 

price. 11 

A 

Q 

A 

Do you see that? 

I'm sorry. What was -- which one? 

Subparagraph 1.2. 

1 . 2 . Okay. 
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Q Begins with the words "Payment of the 

purchase price. 11 Now, it says -- the second 

sentence says what? 

A "The buyer hereDy irrevocably authorizes 

the corporation to have the required monthly payment 

of the purchase price withheld from his salary and 

paid directly to the seller." 

Q And did you -- strike that. I'm getting 

confused. 

Did Countryside cause that to happen? 

MR. JOHNSON: Objection to the relevance. 

THE COURT: Overruled. Go ahead and 

1~ answer the question. 

1~ 

15 
l 
1 

18 
) 

THE WITNESS: No. I mean, I -- it was 

like it says: It was -- I was authorized to do it. 

I didn't have to do it. And we had elected to defer 

his payment until he had the financial resources to 

pay me. And that was decided with the check, 

1~ obviously. 
1: 

! 

20 BY MR. TOOTHMAN: 
1 

Q And you said, "we elected." 2~ 
I 

22 you and Dr. Peyton and the corporation, 

23 you? 

You meant 

all three of 
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A 

Q 

Raymond t. Lower 

Yes. 

Now, did Dr. Peyton receive one or more 

3 paychecks in every month from July 1997 through 

4 December of 1997? 

5 

6 

7 

8 

A 

Q 

A 

Q 

You mean was he paid every month? 

Yes. 

Yes. 

I want you to look at Page 5 of this 

711 

9 agreement, Paragraph 10; first two words are "entire 

10 agreement." 

11 

12 

A 

Q 

You said Page 5, 10? Yes, I have it. 

All right. Now, there's a reference in 

13 there -- go ahead and read it to yourself if you 

14 would, because I want to ask you a question, but go 

15 ahead and read it first. 

16 

17 

18 

A 

Q 

yourself. 

"This agreement sets forth the" --

I'm sorry. Go ahead and read it to 

I did make you read other things out 

19 loud, but that's fine. 

20 

21 

A 

Q 

Okay. 

Okay. 

Yeah, I've read it. 

The transaction -- the phrase is 

22 used in the second line of this sentence -- it's all 

23 one sentence. It says, "transaction contemplated 
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hereby." Do you see that? 

A Yes, I do. 

Q "The transaction contemplated hereby" is 

the transaction that occurred on June 27, 1997 when 

these five agreements: The two employment 

agreements -- four agreements: The two employment 

agreements, the stock purchase agreement, and the 

stockholder's agreement, were signed, correct? 

MR. JOHNSON: Objection. The agreement 

speaks for itself. 

THE COURT: Isn't it clear it means the 

1* transaction pursuant to this agreement? 
I 1r MR. TOOTHMAN: Well, I --

li THE COURT: 11 Contemplated hereby." 

1$ "Hereby" means by this agreement. 

:j 
14 

MR. TOOTHMAN: All right. 

THE COURT: I think that's clear. 

MR. TOOTHMAN: I was trying to get his 

19 
1 

understanding of that. 
.1 

29 THE COURT: I don't think it makes any 
l 

2~ difference. You're not making any allegation it's 

l 

:~ 
I 

ambiguous, are you? 

MR. TOOTHMAN: I'm not. 
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THE COURT: It•s not a parol evidence 1 

2 

3 

situation, is it? It•s a crystal clear to me. It•s 

the transaction contemplated hereby. It•s a stock 

4 purchase. 

5 MR. TOOTHMAN: Well, could I ask him this 

6 question? 

7 BY MR. TOOTHMAN: 

8 Q Dr. Lower, is it your understanding that 

9 in addition to this one document that the 

10 transaction described here is the entire transaction 

11 of the purchase of the stock and the signature on 

12 the employment agreements, because they were all 

13 tied together? 

MR. JOHNSON: Objection. Same objection. 14 

15 THE COURT: Mr. Toothman, if you're 

16 trying to make an argument that this Paragraph 10 

17 refers to the entire agreement, which includes not 

18 only the purchase of the stock, but the employment 

19 agreement, the shareholder's agreement and 

20 everything, I do not agree with that. That•s not 

21 what this paragraph means. 

22 Besides that, it would be kind of 

23 ludicrous, wouldn't it, to say all the agreement of 
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the parties of the parties is set forth in this 

agreement? because that's not true. 

3 MR. TOOTHMAN: No, I'm not trying to say 

4 that. I'm just trying.to say that actually the 

5 it's a package. They all come together. It's 

6 either -- it's all for one or not at all, because 

7 otherwise, you have a problem. 

8 BY MR. TOOTHMAN: 

9 Q Let me ask it this way: Dr. Lower 

10 MR. JOHNSON: We'll stipulate that it's a 

11 package. 

12 'i MR. TOOTHMAN: That all four 

13 agreements -- they all had to be signed together or 

14 there wasn't going to be a deal? 

15 THE COURT: Well, that's irrelevant, 

16
1 

because they were all signed. 

17 MR. TOOTHMAN: Well, I'm just trying to 

avoid some kind of argument that they can be severed 

and sort of piecemeal read separately. 

THE COURT: Why can't they? 

21 MR. TOOTHMAN: Because I don't think --

22 THE COURT: They're separate agreements, 

23 aren't they? 
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breach --

Raymond F. Lower 

MR. TOOTHMAN: It was the purpose the 

THE COURT: You're trying to say that 

MR. TOOTHMAN: He wasn't going to sell 

6 him the stock if he didn't --

7 THE COURT: -- breach of one would 

8 justify the other side not going forward with the 

9 other agreements? Is that what you're saying? Is 

10 that the argument you're going to make? 

715 

11 

12 

MR. TOOTHMAN: I don't know if I'm going 

to be the one making that argument. I'm just trying 

13 to make sure he doesn't make it, actually. 

14 THE COURT: Well, that's something the 

15 Court's going to have to decide when y'all start to 

16 argue. 

17 MR. TOOTHMAN: Right. As long as I won't 

18 suffer any prejudice from this, I'll move along. 

19 

20 Q 

BY MR. TOOTHMAN: 

Now, I think a moment ago we were 

21 speaking about what Dr. Peyton was authorized to 

22 charge to the firm's American Express card. 

23 Was there any agreement, corporate 
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I 

1 1 Again, with the financial stuff, a lot of that, 

2 especially when it came to the malpractice 

3j insurance, Leigh Craig wrote the -- wrote the check, 

4~ I signed it, it went out. 

S And in terms of refund and things like 

6 that, the only time I might see something like that 
I 

7! specifically is if it was brought to my attention in 

8 the ledger. 

9 Q Now, you stated in your testimony 

10 yesterday that on June 27, 1997, you and Dr. Peyton 

11~ signed the four agreements constituting the 
I 

12j changeover from Dr. Peyton being an employee to 

13 being a SO/SO shareholder, correct? 

14) 

I 
1S 

A 

Q 

Yes. 

Now, I believe you also embellished that 

16 by saying you were leaving on a personal vacation 

17 that day, correct? 

18 MR. JOHNSON: Objection. 

19 THE COURT: we•ve been over all this 
i 
I 

20J before; is that your objection? 
1 

21 MR. JOHNSON: And it's argumentative. 

22 THE COURT: I mean, we•ve been over this. 

23 That was the day he was leaving for vacation, that 
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BY MR. TOOTHMAN: 

Q Did you or Countryside therefore rely on 

Dr. Peyton doing something other than what was 

allowed by this agreem~nt? 

A You mean in terms of him giving his 

resignation or what? 

Q In terms of anything. Did you rely on 

something else for your understanding about how long 

9 Dr. Peyton would work for the company? 

10 

11 

A 

Q 

Yes. 

And that was? 

12 A I relied on basically the negotiations 

13 that took place for nine months. I relied upon his 

14 continued encouragement of me that he wanted to be a 

15 team player; that he wanted to be together; that we 

16 were going to have a long-term relationship. 

17 I mean, yes, I was encouraged by what he 

18 did. He knew the position he was in; he knew what a 

19 good practice he had; and he knew that he wanted to 

20 

21 

22 

stay in the area. I mean and I believed him. 

And I believed that he wanted to remain a 

partner of mine. That I did rely on. I relied on 

23 his actions and what he told me, just like I 
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mentioned yesterday, in terms of this. Yeah, I knew 

that. 

I mean, just like you've mentioned the 

agreement says, he could have signed the agreement; 

he could have walked in 90 days. But I never 

thought he would have done that. Why would I have 

made him a SO/SO shareholder of the corporation? I 

think I said that yesterday. That's ludicrous. 

He could have given me -- under the 

employment agreement in 1995, he could have given me 

notice in 90 days. However, there would have been a 

restrictive covenant; he wouldn't have been entitled 

to his ARs; he wouldn't have had an expense 

allowance; everything that we've gone through, 

Mr. Toothman. So yes, I did rely on it. 

Q Those aren't in this agreement, though, 

17/ are they? 
I 

I 
J 

181 
I 

19! 
I 

2o:: 

' 
21 

MR. JOHNSON: Objection. 

THE COURT: Sustained. It's noon. We're 

going to stop. Mr. Toothman, I hope you feel 

better. I hope all of you have a very nice and very 

22 safe Thanksgiving. 

23 MR. JOHNSON: Same for the Court. 
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2 

3 

4 

5 

A. 

Q. 

A. 

Q. 

Dante A. Zagami, Jr. 

Dr. Peyton and Erik. 

Erik Kloster? 

You have to say yes or no. 

Yes. 

What was the information that they had 

6 and you didn't have? 

7 A. It was a -- I believe it was a list of 

8 expenditures from the date of Dr. Peyton's 

1275 

9 employment through the end of 1996 as it -related to 

10 his employment agreement. 

11 Q. Now, in the coarse of the negotiations 

12 prior to June 27, 1997, were you privy to any 

13 discussions concerning whether the payment for the 

14 buy-in was to be in pre-tax or post-tax dollars? 

15 

16 

A. 

Q. 

Could you repeat that again? 

During the negotiations leading up to the 

17 agreements being signed on June 27, 1997, were you 

18 privy to any discussions concerning whether the 

19 payment for the buy-in was to be in pre-tax or 

20 post-tax dollars? 

21 

22 

A. 

Q. 

Yes. 

Did you observe an agreement being 

23 reached as to whether it would be pre-tax or 
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l post-tax dollars? 

A. Yes. 

Q. Did Dr. Peyton make that agreement? 

4 A. Yes. 

Q. What was that agreement? 

A. Post-tax dollars. 

Q. At the time of signing the agreements in 

8 June 1997, did Dr. Peyton protest that it was in 

9 post-tax dollars? 

A. Other than the initial discussion from 
i 

11\ the fall of • 96? 
:1 

Q. Correct. 

A. No, he did not protest it. 

Q. After signing the agreements on June 27, 

1998, did Dr. Peyton protest to you that it was 
J 

16\ post-tax not in pre-tax dollars? 

' 
171 

I 
A. Yes. 

18 Q. When did that happen? 

19 A. It happened after the July conference at 

2 0 ·~ Lansdowne. 
l 

23 

Q. And how did you happen to speak with 

Dr. Peyton at that point? 

A. He -- he called me on the phone the 

COMMONWEALTH COURT REPORTING, INC. 
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1 following morning and asked me how I was going to 

2 instruct Paychex to reduce his gross pay for his 

3 buy-in. 

4 Q. Now, going back to the meeting at 

5 Lansdowne, the meeting, was that the day before? 

6 

7 

8 

A. 

Q. 

A. 

One or two days before that. Yes. 

Who was in attendance at that meeting? 

Dr. Peyton, Dr. Lower, and myself. 

1277 

9 Q. Was the pre-tax/post-tax issue discussed 

10 at all at that meeting? 

No. 11 

12 

A. 

Q. When Dr. Peyton called you and asked you 

13 what arrangements would be made concerning his 

14 paycheck, tell us what else was discussed in that 

15 conversation. 

16 

17 

A. I informed him that gross pay would not 

be reduced because it was a post-tax payment. He 

18 disagreed with me and stated that it was to be 

19 pre-tax and that he had spoken to Dr. Lower the 

20 night before and Dr. Lower had agreed to make it 

21 pre-tax. 

22 Q. And what else, if anything, did you 

23 discuss? 

00223 
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A. I also advised Dr. Peyton to call Erik 

Kloster and speak to Erik about the document because 

it was to be post-tax dollars and Erik was aware of 

that. 

MR. TOOTHMAN: Objection to the 

speculation of Mr. Kloster's knowledge. 

THE COURT: I'll accept it only as 

that's -- that's what he told Dr. Peyton, not for 

the truth of it. That's a statement he made to 

Dr. Peyton. 

BY MR. JOHNSON: 

Q. Did Dr. Peyton respond to that? 

A. He became quite angry and shouted into 

the phone some vulgarity in reference to Erik 

Kloster. 

Q. And did the two of you discuss anything 

else at that time? 

A. No. 

Q. Now, during the negotiations for the 

2~ buy-in, did you discuss with Erik Kloster the issue 
l 

2~ of whether it would be in post-tax or pre-tax 

I 
221 dollars? 

23 A. Yes. 

00224 
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And did Erik Kloster acknowledge that it 

2 was post-tax or pre-tax? 

3 MR. TOOTHMAN: Objection. Hearsay, 

4 relevance. 

5 THE COURT: It sounds like that would 

6 have to be hearsay. 

7 

8 

9 

10 

MR. JOHNSON: 

Dr. Peyton's accountant. 

MR. TOOTHMAN: 

Erik Kloster is 

He's Dr. Peyton's agent. 

Not in all things, your 

Honor. And this thing is quite clear that they 

11 disagree. 

12 

13 

14 

15 Q. 

THE COURT: The objection is sustained. 

MR. JOHNSON: All right. 

BY MR. JOHNSON: 

After the discussion with Dr. Peyton that 

16 you've just told us about, did you have any further 

17 discussions with Dr. Peyton on the pre-tax/post-tax 

18 issue? 

19 A. We -- we had another conversation, and 

20 he he indicated to me that Dr. Lower had stated 

21 that, if it could be worked out between pre- and 

22 post-tax dollars to where Dr. Lower would receive 

23 the same benefit, the same dollars, then Dr. Lower 

COMMONWEALTH COURT REPORTING, INC. 
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1~~ \'lould be agreeable to that. 
) 

2 Q. Was that ever done? 

3 A. No. 

4 Q. Why not? 

1280 

5 A. I had -- again, in those conferences that 

6 were were cancelled, I was prepared to meet with 

7 Dr. Peyton and attempt to work up for the second 

l 81 time a formula to convert from post-tax to pre-tax. 

9 Q. And did you have a meeting wi~h 

10 Dr. Peyton about that? 

11 A. No. 

12 Q. Why not? 

13 A. Dr. Peyton at one point said to me on the 

14 phone, work up the formula and send it me. 

15 Q. And did you do that? 

16 A. No. 

17 Q. Why not? 

18 A. Because the last time I had worked up a 

19 formula in the fall of 1996 in an attempt to adjust 

20 post- versus pre-tax dollars, Dr. Peyton became 

21 quite upset about it. 

22 Q. And did you ever have any further 

23 discussion with Dr. Peyton on that issue? 
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1 you that it was a post-tax stock buy-in? 

A. 

Q. 

I do not believe this is the document. 

All right. We'll try one more. 

1430 

2 

3 

4 MR. TOOTHMAN: Exhibit 1-D as in dog will 

5 be the stock purchase agreement. A copy for the 

6 Court, and a copy for Mr. Johnson. 

7 (Whereupon, Plaintiff's Exhibit 1-D was 

8 marked for identification.) 

9 BY MR. TOOTHMAN: 

10 

11 to? 

12 

13 

Q. 

A. 

Q. 

Is that· a agreement you were referring 

Yes. 

What portion of that demonstrated to you 

14 that this was a post-tax buy-in? 

15 A. The reference to 48 equal monthly 

16 payments beginning January 1, 1997, authorizes the 

17 corporation to have the required monthly payment of 

18 the purchas~ price withheld from his salary and paid 

19 directly to the seller. 

20 

21 

22 

23 

Q. 

A. 

Q. 

A. 

And that's the provision, sir? 

Yes. 

And that's on Page 2, Paragraph 1.2? 

Page 2, Paragraph 1.2, yes. 
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1 Q. All right. And there's no other 

2 provision in the agreements 1-A or 1-C or 1-D which 

3 refers to this or relates to it? 

4 MR. JOHNSON: Objection. 

5 THE WITNESS: I don't believe so. 

6 THE COURT: It speaks for itself. It 

7 speaks for itself. 

8 MR. TOOTHMAN: He testified that there 

9 was an agreement and then Dr. Peyton had a problem 

10 

13 j 
I 

with it. I was trying to establish where he thinks 

he's coming from on this because I think they're 

trying to suggest -- for some reason, they felt it 

was material to their proof. I believe the whole 

14 purpose of it was so say that Dr. Peyton had said 

15 something about expletive Erik Kloster. I think 

16 that was the whole purpose of the discussion. I • m 

17 just trying to find out and confirm that Dr. Peyton 

18 had a reasonable basis for being concerned. 

19 Do you understand? 

20 THE COURT: Yes, sir. I understand, but 

21 I think it's more appropriate for argument than it 

22 is for asking a question of this witness. 

23 MR. TOOTHMAN: Well, okay. 
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BY MR. TOOTHMAN: 1 

2 

3 

Q. 

you, sir. 

Doctor -- Mr. Zagami, I'm sorry to insult 

Did you actually refer to this provision 

4 in talking to Dr. Peyton and explain to him why you 

5 felt it was in post-tax dollars as opposed to 

6 pre-tax dollars? 

7 

8 

A. 

Q. 

Yes, sir. 

And what would this sentence have to say 

9 if it were going to be pre-tax dollars in your 

10 experience? 

11 A. It should say that he would have his 

12 gross salary reduced. 

13 

14 

Q. 

A. 

Does it say his net salary is reduced? 

It says withheld from salary. 

15 Withholdings are taken from gross pay. 

16 Q. Okay. Did you advise Dr. Lower to use 

17 the corporate American Express of Countryside for 

18 personal items? 

19 

20 

21 

A. 

Q. 

A. 

No. 

Did you advise against it? 

Yes. 

22 Q. Did you advise Dr. Peyton at any time 

23 while he worked at Countryside that he was using the 
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1 I think he answered that one yesterday. He didn't 

2 find it was out of line. That was my 

3 MR. JOHNSON: I'm not sure that he did, 

4 but I think it's beyund the scope as well. 

5 THE COURT: The objection is sustained 

6 one way or the other. 

7 MR. TOOTHMAN: Thank you, your Honor. 

BY MR. TOOTHMAN: 

Q. Now, you participated in negotiations of 

10; Dr. Peyton's contract in the spring and early summer 

11 of '97? 

12 A. That's correct. 

13 Q. And even before that, you had 

14 participated in attempting to analyze data and so 

15 forth? 

16 A. That's correct. 

17 Q. Did the subject of Dr. Peyton's pre-1997 

18 accounts receivable ever come up as part of those 

19 1 negotiations? 
I 

20 . 
I A. The issue with accounts receivable, if 

21 Dr. Peyton became a shareholder, then he is entitled 

22 to his accounts receivable for 19 -- for prior 

23 times. 
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1 guess. 

2 Q 

Deposition of 
Raymond Lower 

Why didn't the corporation take 

164 

3 advantage of Paragraph 1.2, the second sentence, 

4 regarding payment of the purchase price out of 

5 the monthly salary of the --

6 A Well, it's just like you said. I mean, 

7 I kind of agreed to wait. Dr. Peyton never 

a stated that he wanted to have his check 

9 automatically debited. As he did, he gave me a 

10 written check, and I was under the unde~standing 

11 that he would continue to give me written 

12 checks, just like he did initially. 

13 Q Anything else -- I'm sorry; go ahead. 

14 A No; that's it. 

15 Q Is there anything else in this 

16 agreement that you claim Dr. Peyton is in 

11 violation of? 

18 A At this point, they're the main two. 

19 There may be other ones; I don't remember right 

20 now, but those appear to be the primary two. 

21 Q Why -- If Dr. Peyton is allegedly in 

22 violation of the agreement, why are you still 

23 sending him money to purchase back his stock? 
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EMPLOYMENT AGREEMENT 

THIS· AGREEMENT made effective as of the 1st day of January, 1~97, by and 

between Countryside Orthopaedics, P.C, a Virginia professional corporation (the 

.. Corporation"), and Randall S. Peyton, M.D. (the "Physician'~· 

WHEREAS, the· Corporation renders professional services through its employees who 

are duly licensed to practice medicine in the Commonwealth of Virginia; and 

... WHEREAS, the Corporation desires .to employ the Physician upon the terms and 

conditions hereinafter set forth, and the Physician desires to accept such employment. 

NOW, THEREFORE, IT IS AGREED A.S FOLLOWS: -··· ... --·-·,.-.--·-····-~::.~ ... -
1. Employment. The Corporation employs the Physician, and the Physician 

accepts employment with the Corporation, to render medical, surgical and other related 

services for the Corporation as determined by the Board of Directors of the Corporation in 

the manner and to the extent permitted by the applicable Virginia Professional Corporation 

statute and the applicable canons of professional ethics as amended from time to time. 

2. Scope of Duties. The Physician's duties shall include, but not be limited to, 

the following: 

(a) Keeping and maintaining (or causing to be kept and maintained) 

appropriate records J:elating to all professional services rendered by him under this 

Agreement; 

(b) Preparing and attending to, in connection with such services, all reports, 

claims and correspondence necessary or appropriate in the circumstances, all of which 

records, reports, claims, and correspondence shall belong to the Corporation; 
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I (c) Promotion of the practice by entertainment or otherwise, as and to the 

:
1 extent permitted by Jaw and the applicable canons of professional ethics, and by the 

(e) Performance of all things reasonably desirable to maintain and improve 

· tlis professional skills. 

The Physician's other duties shall be such as the Board of Directors may from time 

\to time reasonably direct, including (a) "on duty" and 110n call" assignments -ar-n1gnfancron ... :.:..:­

reekends and holidays, and (b) normal duties as an officer of the Corporation. 

\ 3. Compensation. As his entire compensation for all services rendered to the 
) 
t 

porporation during the term of this Agreement, in whatever capacity rendered, the Physician 
I 

fhall receive: 
' \ 
I 

l 

1 

(a) Base Entitlement. An Entitlement (salary, retirement plan contributions and 

Additional Benefits, as defined below) which will be the excess of his "Collections" (as 

1efined below) over (i) his proportionate share (initially 50 percent) of the Corporation's 

'fixed Expenses", plus (ii) 100 percent of his "Individual Expenses", plus (iii) 100 percent of 

,is "Variable ~penses". "Fixed Expenses", "Individual Expenses" and "Variable Expenses" 

s~all be defined by mutual agreement of the Corporation and the Physician and applied 
i 

cpnsistently from year to year. The Physician shall receive a draw agai.nst the salary portion 
i 

of his Entitlement which shall be payable in equal payments every month; provided,_ 
1 . 

hpwever, that no such salary shall be paid in respect of any month or portion thereof 

\ 

I 
l 
l 
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subsequent to the termination of this Agreement. On an annual basis the draw will be 

reconciled with the Physician's actual Entitlement for the preceding twelve months. In the 

event that Physician receives an Entitlement in any fiscal year which is later determined by 

the Corporation's accouJllant to be more than the amount to which the Physician was 

actually entitled (the 11Excess Amount"), the Physician's Entitlement in the first subsequent 

fJScaJ year shall be reduced by the Excess Amount. 

... (b) Definitions. The term 11Collections" shall be defined in the same manner as 

the Corporation normally defines the term, namely cash receipts, net of refunds, actually 

received by the Corporation for the Physician's services. 
--·-· --·-·'------..-.~ ::;..-._ 

(c) Bonus. A bonus, payable prior to the close of the Corporation's taxable year 

in question, which shall be determined in the sole discretion of the Board of Directors of the 

Corporation. The purpose of the bonus will be to make the total compensation paid 

annually to the Physician equal to the reasonable value of his services to the Corporation. 

(d) Additional Benefits. The right to receive or particiP.ate in any additional 

"fringe" benefits, including, but not limited to, insurance programs and pension or profit 

sharing plans, which may from time to time be made available to physicians employed by 

the Corporation. Any Additional Benefits shall be calculated as part of Physician's Base 

Entitlement. 

(e) Severance Pay. In the event that the Physician dies or otherwise ceases his 

employment under this Agreement for any reason (including, without limitation, disability, 

retirement, or voluntary or involuntary termination) the Corporation ~hall pay the Physician_ 

(or his estate) severance pay ("Severance Pay•) as follows: 
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(1) Amount. Severance Pay shall be an amount equal to eighty percent 

(80%) of his 11Collections less the Physician's Individual Expenses remaining unpaid at the 

time the cessation of employment occurred reduced hx any Excess Amount remaining 

l .d i unrepa1 • 
·, 

i 
I 

(2) Payment. The Severance Pay determined in accordance with Paragraph 
·, 

i 

\3( e )(1) shall be paid no later than ninety (90) days after the cessation of employment · 

·lpccurred, and then every ninety (90) days thereafter. 
'i 

1 
I 

(3) Interest and Offset. No interest shall accrue on any amount due 

I ~ 
pursuant to this subparagraph. The Corporntio~ may offset payments dtie-liefeunaei-6j"'C--.. -

kmounts owed by the Physician to the Corporation. 
! 

(4) Physician's Compliance. The Physician's (or Physician's estate's) full, 

limely, and continuing compliance in all material respects with every material term with this 
I 

~greement and of every other written agreement between the Physician and the Corporation 

~ force after the effective dilte of termination is a condition precede~t to the Corporation's 
l 

ibligation to pay Physician Severance Pay in accordance with this paragraph. . 

\ 4. Corporate Facilities. The Corporation shall provide and maintain (or cause 

tf be provided and maintained) if appropriate a private, professional office and such 

~cilities, equipment, and supplies as it deems necessary for the Physician's performance of 
\ . 
~s professional duties under this Agreement. Such facilities shall also include the services 
·i 

d! receptionists, x-ray technician, other paraprofessional help as neede~, such as secretaries, 
\ 

bbokkeepers, etc. 

I 5. Physician's Responsibilities. The Physician shall have, maintain, and use, 
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where ~ppropriate, an automobile, home telephone and other facilities and equipment (such 

as reference books, medical equipment and supplies, and space at home for attending to 

patients) reasonably needed in connection with his employment under this Agreement, all 

of which shall be at th~ Physician's expense except as he may from time to time be 

reimbursed by the Corporation. In the event the automobile is owned by the Physician, he 

shall also at his expense carry automobile public liability insurance protecting himself and 

· .Jhe Corporation against·claims arising out of the use of the automobile (or any other motor 

vehicle) in the course of his employment by the Corporation and he shall keep on deposit 

with the Secretary of the Corporation a certificate or other evidence that such-·msurarice·rs·-:-.. :-

in force. Such insurance shall be not less than such amounts as the Board of Directors may 

from time to time reasonably direct and in any event shall provide coverage of at least 

$25,000.00 for property damage, $100,000.00 for the injury or death of one person, and 

$300,000.00 for injuries or deaths arising from one accident. 

6. Exclusive Ser-Vice. The Physician shall devote his full ti~e and best efforts to 

the performance of his employment under this Agreement. During the term of this 

Agreement, the Physician shall not, at any time or place, either directly or indirectly, engage 

in the practice of medicine or surgery to any extent whatsoever, except pursuant to this 

Agreement. All fees or other income attributable to his professional services during the 

term of this Agreement shall belong to the Corporation. All volunteer and extra work 

outside the Physician's scope of employment during the term of this Agreement, if not 

expr~ssly authorized by the Board of Directors, is hereby forbidden, but such permission 

shall not be unreasonably withheld. 
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1. Professional Standards. The Physician shall perform his duties under the 

jAgreement in accordance with such standards of professional ethics and practice as may 
I 

':from time to time be applicable during the term of his employment hereunder. 

8. Vacations .. At such reasonable times as the Board of Directors shall in its 

riscretion permit, the Physician shall be entitled, without loss of pay, to absent himself 

~oluntariJy from the performance of his employment under this Agreement for thirty (30) 

' · -~ays each year. All such voluntary absences to count as vacation time. 

\ 9. Post-Graduate Work. During periods of vacation and leaves of absence, the 

l . -··· . -··-··· ·-·- ···-~:-.:.:-._. 
fhysician is encouraged to participate in post-graduate work and other activities conducive 

io maintaining high professional standards. 

I 
j 10. Illness: Salary Continuation. If the Physician shall be involuntarily absent 
I 
J 

~om the performance of his employment under this Agreement (or unable to perform on 

~ full-time basis) due to il~ness or physical incapacity, he shall nevertheless continue to 

rrceive his compensation under Paragraph 3( a) until his employment permanently ceases. 

11. Termination. This Agreement and the Physician's employment hereunder shall 

t effective upon full execution of this Agreement and shall continue indefinitely, but may 

bf terminated at any time by mutual agreement in writing or by either party giving not less 
I· 

tl)lan 90 days' written notice to the other party specifying the date of termination. 
\ . 
J 

Notwithstanding the termination of this Agreement, the parties shall be required to carry out 
I 

a~y provisions hereof which contemplate performance by them subsequent to such 
) . 

t~rmination; and such termination shall not affect any liability or other ~bligation which shall _ 

have accrued prior to such termination, including, but not limited to, any liability or loss or 
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damagC? on account of default. This Agreement shall be deemed to be terminated and the 

employment relationship between the Corporation and the Physician upon the occurrence 

of any of the following: 

(a) U~on death du~jng employment of the Physician. 

(b) The Physician fails or refuses to faithfully and diligently perform the 

usual customary duties of his employment or· such as shall be approved by the Board of 

· .Directors and adhere to the provisions of this Agreement. 

(c) The Phy~ician fails or refuses to comply with the reasonable policies, 

standards and regulations of the Employer which fron1 time to time may be-esmbli~ell:-~=-.:.: .. _ 

(d) The Physician conducts himself in an unprofessional, unethical; 

immoral or fraudulent manner. 

(e) The Physician is no longer qualified to practice medicine in the 

Commonwealth of Virginia. 

12. C6mpetition:Upon the termination of the Physician's employment hereunder 

for any reason whatsoever, the Physician and the Corporation shall send a joint letter to 

patients who have been treated by the Physician, explaining the patient's rights upon such 

departure and giving th~ Physician's new location. Other than by joint letter, the Physician 

shall not communicate directly with patients of the Corporation. After such termination, he 

may compete with the Corporation in the practice of medicine and surgery and treat any 

patients of the Corporation. Should this Agreement be terminated, the records of all 

patients seen by the Physician as well as all accounts receivable due the Corporation shall 

remain the property of the Corporation. Any property of the Corporation must be returned 
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{.· · . ( by the Physician ·no later than the date of termination. It is further agreed in the event of 
i 

termination of this Employment Agreement that the Physician will pay the Corporation the 

proportionate share of malpractice (including 11tail11 coverage), health, and disability insurance 

1 premiums for the part of the year not employed if the Corporation is unable to recover from 
j 

the insurance carrier a pro rated refund. Upon termination, the purchase of any capital 

l 
stock of the Corporation which may be owned by the Physician shall be governed by 

)provisions with respect thereto in the Bylaws of the Corporation, any Stockholders' 
I 

Agreement then in effect and by the governing statute. 
--· ..... .._.. ;,.--·---.---c=-

13. Assignment Prohibited. This Agreement is personal to each of the parties 

'J 

lpereto, and neither party may assign nor delegate any of its rights or obligations hereund 

br without first obtaining the written consent of the other party. 
! 

! 
\ 14. Amendments. No amendments or additions to this Agreement shall be 

binding unless in writing and signed ~y both parties, except as herein otherwise provided. 

15. Governing Law. This Agreement shall be governed in all respects, whether 

t to validity, construction, capacity, perfonnance or otherwise, by the laws of the 

I 

~ommonwealth of Virginia. The paragraph headings used in this Agreement are include 

1 solely for convenience and shall not affect, or be used in connection with, the 
I 

i~terpretation of this Agreement. 
i 
'I 

.l 16. Representation. The parties acknowledge and agree that the Corporation 
I 

\ 

epgaged the legal services of Jackson & Campbell, P.C.,to ~ender legal advice in connection 
I 

lith this Employment Agreement and to draft this Agreement. Physician acknowledges and-

a rees that he has been given the opportunity to obtain independent legal advice with 

00240 
8 



"". . . 
• •• t! •• .,·. . . . .. 

respect to this Agreement and none of the parties has been entitled to rely upon, or has in 

(:~ .. : fact relied upon the legal or other advice of any other party or any other party's counsel in 

entering into this Agreement. 

IN WITNESS WHEREOF. the parties have executed Ibis Agreement. 

CORPORATION: 

ATTEST: COUNTRYSIDE P.C. 
., 

WITNESS: PHYSICIAN: 

( .. 
'·· .. 

As to Randall S. Pe: M.D. 
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EMPLOYMENT AGREEMENT 

IS AGREEMEf','T made effective as of the 1st day of January, 1997, by and 

Countryside Orthopaedics, P.C., a Virginia professional corporation (the 

"Corpotation"), and Raymond F. Lower, D.O., F.A.A.O.S. (the "Physician''). 

fHEREAS, the Corporation renders professional services through its employees who 

~~e dulf lice~sed to practice medicine in the Commonwealth of Virginia; and · 
! 

~EREAS, the Corporation desires to employ the Physician upon t~e terms and . 
; -·-· -··-~!':---:- ·-·-...,~.:.:.-

conditiops hereinafter set forth, and the Physician desires to accept such employment. 
l 

~OW, TIIEREFORE, IT IS AGREED AS FOLLOWS: 

1\ Employment. The Corporation employs the Physician, and the Physician 

accepts fmployment with the Corpo.ration, to render medical, surgical and other related 

services rar the Corporation as determined by ·the Board of Directors of the Corporation in 

the man~er and to the extent permitted by the applicable Virginia Professional Corporation 
l 

statute a~d the applicable canons of professional ethics as amended from time to time. 

2.1 Scope of Duties. The Physician's duties shall include, but not be limited to, 
I 

the fall or· . ng: 

(a)· Keeping and maintaining (or causing to be kept and maintained) 

appropri1te records relating to all professional services rendered by him under this 
I 

(b) Preparing and attending to, in connection with such services, all reports, 

correspondence necessary or appropriate in the circumstances, all of which 

rts, claims, and correspondence shall belong to the Corporation; 
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(c) Promotion of the practice by entertainment or otherwise, as and to the 

extent permitted by law and the applicable canons cf professional ethics, and by the 

standards of conduct of the professional practice of the Corporation; 

( q). Attendance at professional conventions and postgraduate seminars and 

participation in professional societies so far as is reasonable and practical; and 

. (e) Perfonnance of all things reasonably desirable to maintain and improve 
. 

his professional skills. 

The Physician•s other duties shall be such as the Board of Directors may from time 
-·-·- -··- .~...-.--··------~~:.:.-· 

to time reasonably direct, including (a) 110n dutY' and "on call" assignments at night and on 

weekends and holidays, and (b) nonnal duties as an officer of the Corporation. 

3. Compensation. ~ his entire compensation for all services rendered to the 

Corporation during the tenn of this Agreement, in whatever capacity rendered, the Physician 

shall receive: 

(a) . Base Entitlement. An Entitlement (salary, retirement plan contnbutions and 

Additional Benefits, as defined below) which will be the excess of his "Collections" (as 

defined below) over (i) his proportionate share (initially 50 percent) of the Corporation's 

"Fixed Expenses", plus (ii) 100 percent of his "Individual Expenses11
, plus (iii) 100 percent of 

his "Variable Exp·enses". "Fixed Expenses11
, "Individual Expenses" and "Variable Expenses" 

shall be defined by mutual agreement of the Corporation and the Physician and -applied 

consistently from year to year. The Physician shall receive a dr~w against the salary portion 

of his Entitlement which shall be payable in equal payments every month; provided, 

however, that no such salary shall be paid in respect of any month or portion thereof 
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subSe,uent to the termination of this Agreement. On an annual basis the draw will be 

recon~iled with the Physician's actual Entitlement for the preceding twelve months. In the 

event hat Physician receives an Entitlement in any fiscal year which is later determin::d by 

the rporation's accountant to be more than the amount to which the Physician was 

actual! entitled (the "Excess Amount"}, the Physician's Entitlement in the first subsequent 

~cal b: sha:::n::::~d=e t:e::l::::t~hall be defined in the same manner as 

the coboration normally defines the term, namely cash receipts, net of refunds, !!Ctually .. 

receive~ by the Corporation for the Physician's services. ··-·-·--·-----.:=-.:.:-

tc) Bonus. A bonus, payable prior to the close of the Corporation's taxable year 
.1 

in ques~on, which shall be determined in the sole discretion of the Board of Directors of the 

CorpoJtion. The purpose of the bonus will be to make the total compensation paid 

annuall to the Physician equal to the reasonable value of his services to the Corporation. 

Additional Benefits. The right to receive or participate in any additional 

"fringe" ~enefits, including, but not limited to, insurance programs and penSion or profit 

sharing ~lans, which may from time to time be made available to physicians employed by 

the Co~oration. Any Additional Benefits shall be calculated as part of Physician's Base 

Entitlen+nt. 

( c:Q Severance Pay. In the event that the Physician dies or otherwise ceases his 

employ \ nt under this Agreement for any reason (including, without liinitation, disability, 

t, or voluntary or involuntary termination) the Corporation shall pay the Physician 

(or his ate) severance pay ("Severance Pay11
) as follows: 
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(1) Amount. Severance Pay sha!J be an amount equal to eighty percent 

(80%) of his "Collections" less the Physician's Individual Expenses remaining unpaid at the 

time the cessation of employment occurred reduced }2x any Excess Amount remaining 

unrepaid. 

(2) Payment. The Severance Pay determined in accordance with Paragraph 

3(e)(l) shall be paid no later than ninety (90) days after the cessation of employment 

occurred, and then every ninety (90) days thereafter. The Corporation's obligation to pay 

Severance Pay shaH completely terminate on the second anniversary of the Physician's .. . -·-·-. ,.. .. _..- ·--- ... -··-. .-. ~ :..:..:.-

cessation of employment 

(3) Interest and Offset. No interest shall accrue on any amount due 

pursuant to this subparagraph. The Corporation may offset payments due hereunder by 

amounts owed by the Physician to the Corporation. 

(4) Physician's Compliance. The Physician's (or Physician's estate's) full, 

timely, and continuing compliance in all material respects with every material term with this 

Agreement and of every other written agreement between the Physician and the Corporation 

in force after the effective date of tennination is a condition precedent to the Corporation's 

obligation to pay Physician Severance Pay in accordance with this paragraph. 

4. Corporate Facilities. The Corporation shall provide and maintain (or cause 

to be provided and maintained) if appropriate a private, professional office and such 

facilities, equipment, and supplies as it deems necessary for the Physician's performance of 

his professional duties under this Agreement. Such facilities shall also include the services 

of receptionists, x-ray technician, other paraprofessional help as needed, ~uch as secretaries, 
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bookk,epers, etc. 

f· Physician's Responsibilities. The Physician shail have, maintain, and use, 

where ,ppropriat!; an automobile, home telephone and other facilities and equipment (such 

as refe,em:e books, medical equipment and supplies, and space at home for attending to 

patienJ) reasonably needed. in connection with his employment under this Agreement, all 

of whic shall be at the Physician's expense except as he may from time to time be 

reimbu ed by the Corporation. In the event the automobile is owned by the Physician, he 

shall als at his expense cany automobile public liability insurance protecting himself and 
-·-··- _ ....... ~ . ._. ......... -..-:-:.:-._ 

the Co oration against claims arising out of the use of the automobile (or any other motor 

vehicle) r the course of his employment by the Corporation and he shall keep on deposit 

with the Secretary of the Corporation a certificate or other evidence that such insurance is 

in forcetuch insurance shall be not less than such amounts as the Board of Directors may 

from ti to time reasonably direct and in any event shall provide coverage of at least 

$25,000.dp for property damage, S 100,000.00 for the injury or death of one person, and 
! 

$300,000.po for injuries or deaths arising from one accident. 
1 

6. \ . · Exclusive Service. The Physician shall devote his full time and best efforts to 

the perfofmance of his employment under this Agreement. During the ~erm of this 

Agreeme~t, the Physician shaJI not, at any time or place, either directly or indirectly, engage 

in the p1ctice of medicine or surgery to any extent whatsoever, except pursuant to this 

Agreeme1L All fees or other income attributable to his prof~sional services during the 

term of t~is Agreement shall belong to the Corporation. All volunteer and extra work 

outside thi Physician's scope of employment during the term of this Agreement, if not 

\ 

I 
\ 
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expressly authorized by the Board of Directors, is hereby forbidden, but such pennission 

shall not be unreasonably withheld. 

7. Professional Standards. The Physician shall perform his duties under the 

Agreement in accordance with such standards of professional ethics and practice as may 

from time to time be applicable during the term of his employment hereunder. 

8. Vacations. At such reasonable times as the Board of Directors shall in its 

discretion pennit, the Physician shall be entitled, without loss of pay, to absent himself 

voluntarily from the performance of his employment under this Agreement for thirty (30) 
--·-· _.._...-:-._.. ____ ..,_..,.:.i:.--

days each year. All such voluntary absences shall count as vacation time. 

9. Post-Graduate Work. During periods of vacation and leaves of absence, the 

Physician is encouraged to participate in post-graduate work and other activities conducive 

to maintaining high professional standards. 

10. Inness: Salary Continuation. I( the Physician shall be involuntarily absent 

from the: perfonnance of his employment under this Agreement (or unable to perform on 

a full-time basis) due to illness or physical incapacity, he shall nevertheless continue to 

receive his .. compcnsation under Paragraph 3(a) until his employment pennanently ceases. 

11. Tennination. This Agreement and the Physician's employment hereunder shall 

be effe.ctive upon full execution of this Agreement and shall continue indefinitely, but may 

be terminated at any time by mutual agreement in writing or by either party giving not less 

than 90 days' written notice to the other party specifying the date of termination. 

Notwithstanding the termination of this Agreement, the panics shall be .required to carry out 

any provisions hereof which contemplate performance by them subsequent to such 
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termi .ation; and such termination shall not affect any liability or other obligation which shall 

have crued prior to such termination, including, but not limited to, any liability or loss or 

damag on account of default. This Agreement shall be deemed to be tennin_ated and the 

emplo . ent relationship between the Corporation and the Physician upon the occurrence 

f the following: 

(a) Upon death during employment of the Physician . 

. . 
(b) The Physician fails or refuses to faithfully and diligently perfonn the 

usual c, stomary duties of his employment or such as shall be .approved by the Board of 
.. ___ .. .-..·-·· =----....-----~:-..:.:.-· 

Directo1
1 
s and adhere to the provisions of this Agreement. 

. (c) The Physician fails or refuses to comply with the reasonable policies, 

standar9s and regulations of the Employer which from time to time may be established. 
I 

\ (d) The Physician conducts himself in an unprofessional, unethical, 
l 

immoral or fraudulent manner. 

i (e) The Physician is no longer qualified to practice medicine in the 

Commo~wealth of Virginia. 

J Competition. Upon the tennination of the Physician's employment hereunder 
I 

for any r~ason whatsoever, the Physician and the Corporation shall send a joint letter to 

patients ~ho have been treated by the Physician, explaining the patient's rights upon such 
l 
I 

dcpartur~ and giving the Physician's new location. Other than by joint letter, the Physician 
l 

shall not qommunicate directly with patients of the Corporation. After such termination, he 

may com etc with the Corporation in the practice of medicine and surgery and treat any 

patients a the Corporation. Should this Agreement be terminated, the records of all 
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patients seen by the Physician a!) well as all accounts receivable· due the· Corporation shall 

remain the property of the Corporation. Any property of the Corporation must be returned 

by the Physician no later than the date of termination. It is further agreed in the event of 

termination of this Employment Agreement that the Physician will pay the Corporation the 

proportionate share of malpractice (including 11tail" coverage), health, and disability insurance 

premiums for the part of the year nat employed if the Corporation is unable to recover from 

tlie insurance carrier a pro rated refund. Upon termination, the purchase of any capital 

stock of the Corporation which may be owned by the Physician shall be -governed by 
--··- _____ ,... _________ _,::.;.:.-

provisions with respect thereto in the Bylaws of the Corporation, any Stockholders' 

Agreement then in effect and by the governing statute. 

13. Assigru:nent Prohibited. This Agreement is personal to each of the patties 

hereto, and neither party may assign nor delegate any of its rights or obligations hereunder 

without ftrst obtaining the written consent of .the other party. 

14. Amendments. No amendments or additions to this Agreement shall be 

binding unless in writing and signed by both parties, except as herein otherwise provided. 

15. Governing Law. 11lis Agreement shall be governed in·all respects, whether 

as to validity, construction, capacity, performance or otherwise, by the laws of the 

Commonwealth of Virginia. The paragraph headings used in this Agreement are included 

solely for convenience and shall not affect, or be used in connection with, the interpretation 

of thh: Agreement. 

16. Reoresentation. The parties acknowledge and agree that the Corporation 

engaged the legal services of Jackson & Campbell, P. C. ,to render legal advice in co Meet ion 

8 
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with ··s Employment Agreement and to draft this Agreement. Physician acknowledges and 

agrees that he has been given the opportunity to obtain independent legal advice with 

respec to this Agreement and none of the parties has been entitled to rely upon, or has in 
\ 

fact ~!fed upon the legal or· other advice of any other party or any other party's counsel in 

enterin, into this Agreement. 

~WITNESS WHEREOF, the parties have executed this Agreement. 
... I 

I 
I 
I 
'I 

Secreta \ 

. Peyton, M. . 

WITNESf: 
t ~,QL 

As to Ra mond F. Lower 
I 

\ 1,/27~7 
1 
'I 

h:\Dll80l.llcrl.cmp 
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CORPORATION: 

COUNTRYSIDE ORTIIOPAEDICS, P.C. 

By: 

9 
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STOCKHOLDERS' AGREEMENT 

STOCKHOLDERS' AGREEMENT made effective as of the 1st day of January. 

1997, by and among (i) Raymond F. Lower, D.O., F.A.A.O.S. ("Lower•); (ii) Randall S. 

Peyton. M.D. ("Peyton"): and· (iii) Countryside Orthopaedics, P .C.,a Virginia professional 

corporation (the "Corporation") (the above parties collectively the "Parties"). 

REeiTALS: 

A. The Corporation is duly organized, validly existing, and in good standing 

under the laws of the Commonwealth of Virginia. --·--·_ . .._.... .. .-..----·---c.=--~-
~ 

B. The Corporation has authorized capital stock consisting of Five Thousand 

(5000) shares of common stock (the "Stock") of no par value, of which One Hundred 

(100) shares are now issued and outstanding. 

C. Lower and Peyton (collectively the "Stockholders") own all of the 

outstanding Stock. 

D. The Patties believe their best interests and the best interests of the 

Corporation are to provide for the ultimate ownership of the Stock, restrict its future 

transfer, and to regulate certain Corporation actions. The Parties intend that this 

Stockholders • Agreement govern these matters. 

NOW. THEREFORE, in consideration of the mutual promises and covenants, as 

hereinafter set fonh, and of other good and valuable consideration, the receipt and 

sufficiency of which are hereby acknowledged, the Parties hereby agree as follows: 

PLAINTiff'S 
EXHIBIT 
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I. CORPORATION GOVERNANCE 

A. Routine Decisions. The President of the Corporation shall conduct the 

~ay-to-day operations of thC Corporation without the necessity for Board of Directots or 
I 
l 

tockholders approval of his decisions.-

B. Election of Directors. Each Stockholder shall nominate one (1) member 

o the Board of Directors at each and every annual election of Directors. Each 

·S~ockholder hereby agrees to vote all shares of Stock owned by him for such nominees 

p oposed by the other Stockholders at each and every election of Directors. 
j 
I -·- -· -•---~ ·--·-··-.....,...r::::.:-· 
\ C. Governance Generally. The Corporation's Board of Directors shall 

~nage the business of the C~rporation in accordance with Virginia Jaw and the By­
) 

ws of the Corporation. 

D. Stockholders. The Stockholders shall approve all actions required to be 

ap roved by the Stockholders in accordance with the Articles of Incorporation and the 

Laws of the Corporation. 

E. Decisions Reauiring Unanimity of Stockholders. The Stockholders must 

utously approve all of·the ~ollo~ing actions by the Corporation: 

1. Incur any debt or issue any note in an aggregate principal amount 
l 
I 

exteding FIVE THOUSAND DOLLARS ($5,000) in a single transaction. 

) 

I 2. Sell, lease, exchange, mortgage, or otherwise dispose of, or contract to 

sell, lease, exchange, mortgage, or otherwise dispose of all, ~r- substantially all, of the 

ass ts of the Corporation. . 

3. Dissolve the Corporation and liquidate the business. 
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4. Undertake capital expenditures in a single transaction that exceed, in 

the aggregate, FIVE THOUSAND DOLLARS ($ 5,000). 

S. Change the Corporation • s fiscal year or method of accounting. 

6. Engage in any different business or change the nature of the 

business that the Corporation conducts as of the date of this Stockholders' Agreement. 

7. Issue, or contract to issue, unissued Stock. 

8. Repurchase, redeem or ncquire, or contract to repurchase, redeem, 

or acquire, directly or indirectly.· any outstanding shares of Stock, recapitalize the 

Corporation, or merge the Co1p0ration into another entity. 

F. Resignation of Office or Directorship of Corporation. If a Stockholder 

sells or otherwise transfers all of his Stoc~ pursuant to the provisions of this 

Stockholders' Agreement, such selling or transferring Stockholder must, and hereby 

agrees, to resign each office and directorship of the Corporation that he holds at the 

time of such sale or transfer, and to relinquish any other corporate appointment ~. 

trustee of the Corporation's pension or profit sharing plans). 

ll. RESTRICTIONS ON TRANSFER OF STOCK 

A. Intervivos Conveyance Other Than By Sate. 

1. · Except as provided herein, no Stockholder may assign, transfer. or 

in any other manner, make any intervivos disposition of, directly or indirectly {hereafter 

"Convey"),any Stock now owned or hereafter acquired by him, without first obtaining the 

prior written consent of the other Stockholders. Except as otherwise provided herein, no 

Stoclcholder may pledge, mortgage, hypothecate, grant a security interest in or otherwise 
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ncumber, directly or indirectly, whether voluntarily or involuntarily (hereafter 

Encumber•), any Stock now owned or hereafter acquired by him, without ftrSt obtaining 

t e prior written consent of the other Stockholders. 

I 

l 2. In the event that a Stockholder obtai:l.S the prior written consent 
\ 

1quired by Parngrnph llAl above, and thereafter Encumbers any Stock now owned or 

htreafter acquired by him, the Stock is Encumbered subject to the following condition: If 

sich Stoclcholder should default in paying or otherwise satisfying the note or other 

o~ligation secured by the aforesaid Encumbrance, then all the Stockholders in proportion . 
1 ·--·-·-···---··--~~-

tol their respective ownership of the Stock, or if all Stockholders fail to ~ct any .. 

stkholder, shall have the right and power, but shall not be obligated, to cure such 
'I 

derault (and to receive the Encumbered Stock as consideration therefor) in order to 
j 

acguire title to such Stock and thereby prevent the so-secured creditor or creditors from 
I 

j 

ta ·ing title, either legal or equitable, to such shares of Stock. 

B. Conveyance by Sale. No Stockholder may, during his lifetime, sell any or 

all of his Stock without first complying with the provisions of this Paragraph liB. 

\ 1. If a Stockholder (hereafter "Recipient") receives a bona fide offer 
I 
I 

for~ the purchase of all (but not less than all) of the Stock then owned by him for 

cotideration payable in cash, promissory note, or both (the "Offer"), which he intends to 

atcfpt, the Recipient shall furnish written notice thereof in accordance with Paragraph 

i 
VIllA {the "Notice") to each of the other Stockholders and to the Corporation of his 

int~t to accept the Offer. The Notice shall include a true, c~rrect, and complete copy 

of : e Offer and the name and address of the proposed purchaser. The Recipient's 
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mailing of the Notice constitutes the Recipient's representation and warranty to the other 

Stockholders that the Offer is bona fide in all respects. 

2. For a period of ten (10) days from the mailing date of the Notice, 

the Corporation shall decide whether to exercise the option to purchase all of the 

Recipient's Stock. and if such decision to exercise is made, the Corporation shall have 

sixty (60) days from the mailing of the Notice to purchase all (but not less than all) of· 

the Recipient's Stock upon the same tenns and conditions as those in the Offer. If the 

Corporation declines the option to purchase all of the Recipient's Stock or fails to decide 
-·-···· __ ._.·;.·---·-··-.-~:..:...:.-· 

within ten (10) days, then the other Stockholders collectively shall have the option to 

purchase, within sixty (60 days) from the mailing of the Notice, in proportion to their 

respective ownership of Stock, all (but not less than all) of the Recipient's Stock upon 

the same tenns and conditions as those in the Offer. The Corporation or the other 

Stockholders, as the case may be, shall exercise this option by giving written notice 

thereof to the Recipient. 

3. If, after the sixty (60) day period, the Recipient has not received the 

Corporation's or the other Stockholders' written notice that the Corporation or 

Stockholders, as the case may be, have exercised their option to purchase all of the 

Recipient's Stock, then the Recipient may accept the offer and sell his Stock to the 

prospective purchaser upon the tenns and conditions in the Offer; provided. however, (a) 

that the prospective purchaser signs this Stockholders' Agree~ent as a condition 

precedent to closing the sale; and (b) that the sale of the Stock to the ·prospective 

purchaser shall be closed within thirty (30) days after the last day of the other 
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\Stockholders' time period in which to exercise their option to buy the Recipient's Stock. 

In the event that the sale does not close within this thirty (30) day period, the Offer shall 

be deemed abandoned. Every subsequent offer made by a prospective purchaser is 

subject to the provisions of this Paragraph liB. 

4. For the purposes of this Paragraph liB, a "bona fide offer• means a 

ritten offer to purchase Stock which identifies the name and address of a fmancially 

esponsible party or entity legally able to own Stock and which appears reasonably able 

~ comply with the tenns of the offer. The offer must be legally enforceabte_again§t-the-~"..,:,_ 

respective purchaser. The prospective purchaser must agree in the offer to be bound 

tiy the provisions of this Stockholders' Agreement. 
I 
l 5. This Paragraph Im shall not apply to the disposition of Stock upon 

aly Stockholder's withdrawal, death, disability, or disqualification to practice. 

\ III. DISPOSmON OF STOCK UPON WITHDRAWAL OF STOCKHOLDER 
I 
I 

l A. Required Sale. In the event that a Stockholder (the "Withdrawing 
I 

S~kholder") tenninates his employment with the Corporation, by retirement or 

I 
otlterwise (but not due to death or disability), the Withdrawing Stockholder shall sell all 

hit Stock to the Corporation, or if the Corporation declines to purchase, then to the 

I 

re~aining Stockholders (as they may then agree among themselves, or if they caMot 

\ 
agree, in proportion to their Stock ownership). The Corporation, unless it declines, in 

w ich case the remaining Stockholders, shall purchase the Withdrawing Stockholder's 
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B. Price. For the purpose of this Stockholders• Agreement~ •soak Value• 

means the cash method book value of the Corporation. ~ook Value docs not include 

the Corporation's accounts receivable or accounts payable. Any life insurance or 

disability insurance proce'eds in excess of the Life Insurance Proceeds (as defined below) 

or the Disability Insurance Proceeds (as defined below) will be included in Book Value. 

The Corporation's accountant shall calculate Book Value. In calculating Book Value, 
.. 

the accountant shall determine the value of equipment by recomputing depreciation on a 

straight line method over 10 years. The accountant's detennination of Book_Y~t~~_sh~!J. ... -~~~:-
~ 

conclusively bind all the Parties, their successors, heirs, personal representatives, and 

assigns; said detennination shall not be questioned by any person. The price for the 

Withdrawing Stockholder's Stock shall equal the Book Value of the Corporation as of 

the immediately preceding fiScal year end, multiplied by a fraction. the numerator of 

which shall be the number of shares of Stock held by the Withdrawing Stockholder, and 
. 

the denominator of which shall be the total number of shares of Stock then outstanding. 

In the case of Peyton only. until December 31, 2000, "Book Value" shall not exceed twice 

the amount of the Purchase Price (as defined in Section l.l(b) of a Stock Purchase 

Agreement dated January 1, 1997, by and between Lower and Peyton) actually paid by 

Peyton to Lower.· 

C. Tenns of Payment. The purchase price shall be paid to the Withdrawing 

Stockholder within ninety (90) days after the effective date of his withdrawal as follows: 

at the option of the Corporation or the purchasing Stockholders, as the· case may be, the 

purchase price shall be paid in a lump sum or in an initial installment of Fifteen Percent 
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~15$) of the purchase price, payable at the closing, and the balance shall be paid in 

'I 

twenty four (24) equal monthly installments of principal together with simple interest on 

· e unpaid balance at a rate of eight and one-half percent (8.5%) per annum. If the 
. . 

orporation or the purchasing Stockholders, as the case may be, elect the deferred 

p yment option, a promissory note made by the Corporation or the purchasing 

S'~kholders, as the case may be, to the order of the Withdrawing Stockholder (the 

"*~missory Note") shall evidence the unpaid portion of the purchase price; at closing the 

C\rporation or the purchasing Stockholders, as the case may be, shall delive~-.:-·-·-1~-"-­
Pimissory Note together with the initial installment of Fifteen Percent (15$) of the 

pufhase price; payments under the Promissory Note shall commence thirty (30) days 

aftbr the closing: the Promissory Note shall provide for the acceleration of the due date 

of be entire unpaid balance at the option of the holder upon default in the payment of 

an~ installment of principal or interest; and the Promissory Note shall provide for 

prepayment in whole or in part without premium or penalty. 

\ 
l 
I 
I 

I 
) 

I 

IV. DISPOSITION OF STOCK UPON DEATH OF STOCKHOLDER 

No Stockholder by deed, will, trust or other testamentary device, or by intestacy, 

may convey or transfer any or all of his Stock except in accordance with the following 

protisions: · 

j A. 

pu base from the estate of the deceased Stockholder, and each Stockholder agrees on 
t 

Required Sale. Upon the death of a Stockholder, the Corporation shall 

beh !lf of his estate or his legal representative that said estate or legal ~presentative of 

the eceased Stockholder shall sell to the Corporation, all of the Stock held by such 
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deceased Stockholder at the time of his death. 

B. Price. The Price for the deceased Stockholder's Stock shall be equal to the 

greater of Book Value of the Corporation determined pursuant to Paragraph IIIB of this 

Agreement, or the amount, if any, of life insurance proceeds received by the Co~poration 

due to the death of the deceased Stockholder (the •Life Insurance Proceeds•). The Life 

Insurance Proceeds shall not exceed One Hundred Fifty Thousand Dollars ($150,000) for 

any" one Stockholder. 

C. Method of Transfer and Tenns of Payment. The Stockholders shall bind 
---· -·..._.-= ......... ----~=-.:..~-· 

their executors or legal representatives to make, execute and deliver any and all 

documents necessary to carry out this Agreement. The executor or legal representative 

of the estate of the deceased Stockholder •nd the Corporation shall make, execute and 

deliver any and all documents necessary to carry out this Agreement. 

If the Price is detennined by the Corporation's Book Value, then the Corporation 

shall pay the purchase price to the estate of the deceased Stockholder within ninety (90) 

days after his date of death in accordance with the tenns contained in Paragraph IIIC, 

and if the Price is determined by the Life Insurance Proceeds, then the Corporation shall 

pay the purchase price to the estate of the deceased Stockholder within thirty (30) days 

of receipt of the bife Insurance Proceeds. If Book Value is greater than the Life 

Insurance Proceeds, and if the Corporation elects not to pay the Price in a lump sum, 

then the Life Insurance Proceeds shall be the mandatory mini~um initial installment. 

V. DISPOSITION OF STOCK UPON DISABILITY OF STOCKHOLDER 

A. Required Sale. If any Stockholder shall become Totally Disabled (as 
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trmed below), such disabled Stockholder shall sell to the Corporation and the 

I 
9orporation shall buy from the disabled Stockholder. all of the Stock held by the 

I 

drab led Stockholder in accordance with the terms of this Paragraph V. For the 

p, rposes of this Agreem~nt, •Totally Disabled" means that the Stockholder is unable to 

lly perfonn his Employment Agreement with the Corporation and such disability 

c ntinues for a period of twelve (12) months. In the event that the disabled Stockholder 

re ms to the Corporation within the twelve (12) month period, but can fully perfonn 

thf required services for less than ninety (90) days, and then relapses to his disability, -·· 
I -·-··•·._•......,~•._..•-·•••.- .... __ _ 

th~n the twelve (12) month disability period is not tolled and it shall continue to run. 

l B. Price. The Price for the disabled Stockholder• s Stock shall be equal to the 

gr ater of Book Value of the Corporation detennined pursuant to Paragraph IIIB of this 

Alement, or the amount, if any, of disability insurance proceeds received by the 

oration due to the disability of the disabled Stockholder (the "Disability Insurance 

Pr eeds"). The Disability Insurance Proceeds shall not exceed One Hundred Fifty 

Dollars ($150,000) for any one Stockholder. 

C. Terms of Payment. If the Price is detennined by the Corporation's Book 

Va e. then the Corporation shall pay the purchase price to the disabled Stockholder in 

ace rdance with .the tenns contained in Paragraph IIIC, and if the Price is determined by 

the \Disability Insurance Proceeds, then the Corporation shall pay the purchase price to 

the disabled Stockholder within thirty (30) days of receipt of the Disability Insurance 

Pr eeds. If Book Value is greater tban the Disability Insurance Proc~ds. and if the 

oration elects not to pay the Price in a lump sum, then the Disability Insurance 
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Proceeds shaH be the mandatory minimum initial installment. 

D. Total Purchase Price: Assets of Coiporation. The amounts paid to the 

disabled Stockholder pursuant to Paragraphs VB and VC shall be in lieu of ~II other 

obligations to the disabled Stockholder in his capacity as a Stockholder: the transfer of 

the Stock held by the disabled Stockholder to the remaining Stockholders shall represent 

the tennination of the disabled Stockholder's interest in the Corporation and its assets. 

VI. DISPOSITION OF STOCK UPON DISQUALIFICATION TO PRACTICE 

A. Required Sale. Notwithstanding anything contained in this Agreemen~-to---~~:.:._ 

the contrary, in the event that any Stockholder becomes disqualified to practice the 

business of the Corporation in the Commonwealth of Virginia due to suspension, 

revocation or cancellation by the appropriate Govenunental authority of said 

Stockholder's license or other privilege to practice, then and in that event, such 

Stockholder shall sell to the Corporation, or if the Corporation declines to purchase, 

then to the remaining Stockholders (as they may agree among themselves, or if they 

cannot agree, in proportion to their stock ownership) and the Corporation. unless it 

declines, in which case the remaining Stockholders shall purchase, all of the Stock held 

by such Stockholder. 

B. Price. The price for lhe disqualified Stoclcholder's Stock shall be seventy-

five percent (75%) of the amount detennined pursuant to Paragraph IIIB of this 

Agreement. 

C. Terms of Payment. The Corporation or the remaining Stockholders, as the 

case may be, shall pay the purchase price for the disqualified Stockholder's Stock to the 
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isqualificd Stockholder in accordance with Paragraph IIIC. 

VII. MJSCELLAI"EOUS PROVISIONS 

A. Notices. Any ·notice required or pennitted to be given under this 

,tockholders' Agreement shall be in writing and shall be deemed to have been duly 

elivered if delivered personally or if sent by certified mail. return receipt requested, 

rst-class postage prepaid, addressed (i) to the Corporation, c/o Raymond F. Lower, 

.0., F.A.A.O.S., President at 2 Pidgeon Hill Drive, Suite 510, Sterling, VA 20165; (ii) 

t4 Lower at RR 1 P.O. Box 897, Waterford, VA 22197: (iii) to Peyton at 4~64..---·-·--~=-~-· .. 
ontgomery Place, Sterling, VA 20165: or at any other address designated by any party 

a notice given to the other partieS pursuant to the provisions of this Section. Any 
I 

n~tice which is required to be delivered within a stated time period shall be deemed 
1 
I 

i 
wrely if mailed before midnight of the last day of such period. 

! B. Stock Transfer Record. The Corporation shall maintain a Stock transfer 
I 

b~k which shall record the name and address of each Stockholder. No transfer of Stock 

s~l be effective or valid unless and until recorded in the Stock transfer book. The 

c4rporation shall. not record any transfer of Stock in the Stock transfer book unless (i) 

th~ transfer strictly complies with all the provisions of this Stockholders' Agreement; and 

•• ! . 
(u) the transferee shall have agreed in writing to be bound by all of the provisions of this 

kholders' Agreement applicable to Stockholders and shall become a party hereto. 

· C. Issuance of Additional Stock. The Corporation shall not issue any additional 

k except (i) upon due authorization by its Board of Directors: and (ii) in strict 

pliance with the provisions of this Stockholders' Agreement. 

00262 
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D. EntQ' of Legend Upon Stock Certificates. The following legend shall be 

entered immediately ~n all the Stock certificates now owned by Stockholders or 

hereafter issued: 

•nte gift, sale, mortgage, pledge, hypothecation, 
encumbering and voting of the shares of the Stock 
represented by this certificate is restricted in accordance with 
the tenns and conditions of a Stockholders' Agreement by 
and between the Corporation and the named Stockholder 
thereon, which Agreement is dated the 1st day of January. 
1997, and a copy of which is on file at the principal office of 
the Corporation. Said Stockholders' Agreement restricts the 
ability of the Stockholders to sell, give, or otherwise transfer 
or dispose of this Stock certificate. The Stockholders' -- ---·-,.-------.=-~--

Agreement also restricts the right of the Stockholders to vote 
their shares. This Stockholder's Agreement is an agreement 
within the meaning of Section 13.1-671.1 of the Code of 
Virginia. • 

E. Specific Perfonnance. The Parties agree that the Stock is unique, that a 

Stockholder's failure to perform his obligations under this Stockholders' Agreement will 

result in irreparable damage, and that specific perfonnance of the Stockholder's 

obligations may be enforced by a suit in equity. 

F. Benefit and Burden. This Agreement shall inure to the benefit of, and 

shall bind, the Parties and their respective heirs, personal representatives, successors and 

assigns. 

G. After Acquired Stock - Subseguent Stockholders. The tenns and 

conditions of this Agreement shall specifically apply not only to the Stock owned by the 

Stockholders when this Stockholders' Agreement is executed,· but also to any Stock 

acquired by the Stockholders after the date of execution of this Stockholders • Agreement. 

The term and conditions of this Stockholders' Agreement shall also apply to whomsoever 

lJ 
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s all receive Stock, including by way of illustrating and not limitation, bona fide 

for value. 

H. Tennination of Agreement. This Agreement shall terminate only upon the 

written agreement of the Stockholders and the Corporation. 

I. Alteration. Amendment. or Termination. No change or modification of 

Agreement shall be valid unless the same is in writing and signed by all the panics 

to. No waiver of any provision of this Agreement shall be valid unless in writing and 

sig ed by the P.Crson against whom it is sought to be enforced. The failure of any party 
. --··-· --·- ;..·-·-. ··-'""'1::-";:.-

at ny time to insist upon strict perfonnance of any condition, promise, agreement or 

I 
un,crstanding set forth herein shall not be construed as a waiver or relinquislnnent of 

riglt to insist upon strict perfonnance of the same condition, promise, agreement or 
f, 

uirstanding at a future time. The invalidity or unenforceability of any particular 

pro\ision of this Agreement shall not affect the other provisions hereof, and this 

Agiment shall be construed in all respects as if such invalid or unenforceable 

pro isions were omitted. 

I. Integration. This Agreement sets forth {and is intended to be an 

inte ration of) all of the promises, agreements, conditions, understandings, warranties 
i 

and irepresentation,s among the Parties hereto with respect to the Stock, and there are no 
f 
I 

pro,ises, agreements, conditions, understandings, warranties or representations, oral or 

writt~n. exp~ess or implied, among them with respect to the Stock other than as set forth 

herei . 
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K. Conflicts of Law. This Agreement shall be subject to and governed by the 

laws of the Commonwealth of Virginia, regardless of the fact that one or more of the 

parties now is or may become a resident of a different state. 

L. Right to Offset. N~twithstanding any financial en~itlement a Stockholder 

(or estate of a Stockholder) may have hereunder, the Corporation and the other 

Stockholders (the •claimants") shall have the unconditional right to make claim against 

slieh financial entitlement for any amounts owed by the StocrJtolder to the Claimants 

and the Stockholder's financial entitlement hereunder shall be reduced accordingly and 

the reduction shall be paid directly to the Claimants. 

M. Retention of Comorate Name. Telephone Number and Comorate Offices. It 

is agreed and understood by the parties to this Agreement that Lower fonned the 

Corporation and, therefore, no other Stockholder shall be entitled to the use of the 

Corporation's name, telephone number or Corporation offices should such other 

Stockholder terminate his. relationship with the Corporation. 

[REMAINDER OF TillS PAGE LEFr INTENTIONALLY BLANK] 
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IN WITNESS WHEREOF. the Corporation has caused this Agreement to be signed 

by its duly authorized officers and its corporate seal to be affixed hereto, and each 

Stockholder has signed this Agreement, ·as of the day and year first above 

written. 

WITNESS: 

·t;tR~(f----
wimess 

A TrEST: COUNTRYSIDE 
ORTIIOPAEDICS, P.C. 

By: Rmd~~y:. fit- By: 

Secretary / 
"lz-r ~7 

CORPORATE SEAL 

k:\OlJBOJ.l\S&ock.ast 
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STOCK PURCHASE AGREEMENT 

TIIIS STOCK PURCHASE AGREEMENT is effective as of the 1st day of 

January, 1997 by and between Randall S. Peyton, M.D. ('1Buyer11
), and Raymond F. 

Lower, D.O., F.A.A.O.S. c•seller11
). 

RECITALS: 

A The Seller owns One Hundred (100) shares (no par value) of the 

common stock of Countryside Orthopaedics, P.C., a Virginia professional corporation . 
-·-··- -··-·-.-... .--...... -c::::a.:.-· ... 

(the ••Corporation"), being all of the issued and outstanding shares of capital stock of the 

Corporation (the "Shares11
). 

B. The Seller desires to sell Fifty (50) of the Shares to the Buyer, and 

the Buyer desires to purchase Fifty (50) of the Shares from the Seller, subject to the 

terms and conditions hereinafter set forth. 

NOW, THEREFORE, in consideration of the promises· contained herein 

and for other valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties agree as foiJows: 

1. Purchase and Sale: Closing. 

1.1 Purchase and Sa1e. 

(a) At the closing of the transaction provided for herein (the "Closing'') 

and subject to the terms and conditions hereinafter set forti~,. the Seller will sell to the 

Buyer, and the Buyer will purchase from the Seller Fifty (50) of the Shares. At the 

Closing, the Seller shall surrender to the Corporation his certificate representing 00267 
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a duly executed stock power. 

(b) In full consideration of the purchase and sale of Fifty (50) of the 

Shares, the Buyer shall pay to the Seller Ninety-Four Thousand Two Hundred Fifty-Eight 

Dollars ($94,258) (the "Purchase Price"). 

1.2 Payment of the Purchase Price. The Purchase Price shall be paid 

unconditionally, with Buyer having no right of set-off against the Seller, in forty-eight ( 48) 

equal monthly payments beginning January 1, 1997. The Buyer hereby irrevocably 

authorizes the Corporation to have the required mo~thly payment of the Purchase Price 
~ --·-· ..... .._. .• ~ .... ··-·-'1=-~~-.. 

withheld from his salary and paid directly to the Seller. The Buyer hereby grants the 

Seller a security interest in the Fifty (50) Shares sold by the Seller hereunder as security 

for payment of the Purchase Price and further agrees that the Seller can retain 

possession of the Fifty (50) Shares until the Purchase Price is paid in full. 

1.3 Closing. 

The Closing shall take place upon the execution of this· Agreement ("the 

Closing Date") at the Seller•s office, or at such other place as shall be mutually agreed to 

by the parties. To the extent that the Closing Date is after January 1, 1997, the Buyer 

shall immediately bring the monthly payments of the Purchase Price current as of the 

Closing Date. . 

2. Representations and Warranties of Se11er. 

The Seller hereby represents and warrants to the Bu,y~r as follows: 

2.1 Title to the Shares. 

(a) The Seller has and will transfer to the Buyer at the Closing, good, 
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valid and marketable title to Fifty (50) of the Shares he has sold hereunder, free and 

clear of all claims, liens, encumbrances, charges and options whatsoever (but subject to 

the terms a Stockholders' Agreement, as amended from time to time, to be executed as a 

condition of aosing). 

(b) The execution, delivery and performance of this Agreement will not 

conflict with or result in a breach or violation of any of the terms, conditions or 

provisions of any agreement, indenture, mortgage or other instrument or restriction of 

any kind to which the Seller is bound. 

2.2 Brokers. 

All negotiations on behalf of the Seller relative to this Agreement and the 

transactions contemplated hereby have been carried on directly by him without the 

intervention of any broker, finder, investment banker or other third party. 

3. Representations and Warranties of Buyer. 

3.1 Professional Status of Buyer. 

The Buyer represents and warrants that he is licensed to practice medicine in the 

Commonwealth of Virginia. 

3.2 Brokers. 

All negotiations on behalf of the Buyer relative to this Agreement and the 

transactions contemplated hereby have been carried on directly by him without the 

intervention of any broker, finder, investment banker or oth~r third party. 

4. Obligations of Seller at Closing. 

At the Closing, the Seller shall surrender his stock certificate to the Corporation 
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duly endorsed or with a duly executed stock power and the Corporation sh:lll issue to the 

Buyer a stock certificate representing Fifty (50) of the Shares of the Corporation stock. 

5. Obligations of Buyer at Closing. 

At the Closing, the Buyer shall pay to the Seller such portion of the Purchase 

Price as is required to bring his monthly payments current as of the Closing Date as 

provided in Section 1.3 hereof. 

· 6. Amendments and Waivers. 

6.1 Amendments. Modifications. This Agreement may be amended, modified, 

superseded or supplemented only by an instrun1ent in writing executed and delivered on 

behalf of each of the parties hereto. 

6.2 Waivers. The representations, warranties, covenants or conditions set 

forth in this Agreement may be waived only by a written instrument executed by the 

party so waiving. 

7. Sutvival of Representations and Warranties. 

All representations, warranties and covenants of the parties hereto contained in 

this Agreement or made pursuant hereto shall survive the Closing Date and remain in 

full force and effect, regardless of any investigation made by or on behalf of any of the 

parties hereto ~or as long a period as is permitted. 

8. Representation. 

The parties hereto agree that Jackson & Campbell, P .C. represented the Seller in 

this transaction and in the preparation of this Agreement. 
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9. Notices. 

All notices or other communications required or permitted under this Agreement 

shall be in writing and shall be deemed to have been duly given, if delivered personally, 

upon receipt or upon refusal of receipt or, if mailed, when mailed by registered o~ 

certified mail, postage prepaid, return receipt requested, addressed as follows: 

If to Buyer: 

Randall S. Peyton, M.D. 
46464 Montgomery Place 
Sterling, VA 20165 

--·-· .... ·---- -----.... --.-~:.;.:._ 
If to Seller: 

10. Entire Agreement. 

Raymond F. Lower, D.O., F.AA.O.S. 
RR 1 P.O. Box 897 
Waterford, VA 22197 

.. 
. .. 

This Agreement sets forth the entire agreement and understanding of the parties 

hereto in respect of the transaction contemplated hereby, and supersedes all prior 

agreements, arrangements and understandings relating to the subject matter hereof. 

11. Applicable Law. 

This Agreement shall be governed by and construed in accordance with the laws 

of the Commonwealth of Virginia. 

(REMAINDER OF PAGE INTENTIONALL )." ·LEFr BlANK] 
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. . .... . . ... -~ 

IN WITNESS WHEREOF, each party hereto has caused this Agreement to be 

duly executed as of the day first above written. 

Witness: ~ELLER: 

(?tl.ff$. ~ 
As to Raymond F. ~r 
... 

Witness: BUYER: 
-··· - -··--;- . .__. . .,....._ . .-.~:-..:.:.-

J 
nda I S. Peyton 

(p/nf-; 
Randall S. Peyton, M. 
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PAMELA A. PEYTON 
RANDALL S. PEYTON MD 

.&6464 MONTGOMERY PL • 
STERUNG, VA 20165 1f- (_:_ .19.1~-

1445 
65-7188/2550 

115 

Paytothe P' 
Order of ~J\-Lo 
)l.--1-u-n. ~we;_,, lf__j.J ~ _ ,·,-e. q,.J ;:~ $ 

1

3, 7</5 'U 
CHEVY CH .-~1;-------~oouars m:::-

cHEvv OIASE. MARYLAN~F BANK 
For _ f?o.~~UL .b .. ~y~ -

I'- •:2sso?~qa~·= 
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Ray I..awer, D.O. 
Suite SIO 
2 Pidgeon Hill Drive 
Sterling, VA 20165 

Dear Ray: 

Randall S. Peyton, M.D. 
I 0 II Clinton Street 
Apt. 2F 
Philadelphia, PA 19107 

Again, it was good to sec you and Patty. Thanks for the hotel room and the wonderful 
dinner. Pam and I are getting excited as we near our return to Virginia. 

Regarding the contract, I have several questions and requests before we have an attorney 
overlook it. I will list these in outline fo1m for ease of identification. 

2. Tenn: Should this read one year? 

6. Duties: Please omit the second sentence. 
Please add "in a fair and equitable manner" after ... assignment of patients ... in 

the third sentence. 
· Please change the last sentence in the third paragraph to "Employer may 

advise tbe employee of duties to be performed ..• " or omit the sentence. 

7. Exclusive Service; Please delete • •.. w.illJI~~-~ces,;. •. or add "Exclusive 
~of stooks, bonds. real estate, c;oounoditics or other tennsorur\7est~'-···· 

· ··· ··· ·· · ----·--- · ------ -· ··-- .. ··· ·· --Please add !If other Professional money _is earned and .turned o.ver .. 
to the Employer, this tnoney is added to the Employee's accounts collected." 

8. Please add ... equipment, "hospital fees and staff dues" and such .. :. 

II. Professional Liability Insurance: Please add "If the employer and employee mutually 
agree to a departure then the employee's tail will be divided equally among the parties ... 

12. Involuntary Tennination: (c) Please add " ... other than serving one's countty." 
(e) This is very arbitrary, please define or omit, 
(g) Please define or omit. 
G, Please define etu'onte. 
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Please add "If employee is terminated for the convenience 
of the employer, then the employer will pay employee three months severance pay as calculated 
from the previous earnings of the employee." 

13. Restrictive Covenant: Please omit. 

14. Covenant Not to Disclose Confidential Information: Please add 11lfthis agreement is 
terminated, ·the employee is entitled to a copy of the records and x-rays of any patient that 
requests the employee to have such records."-

1 S. Remedies: Please explain. ----
17. Additional Understand~s: (b) Please add to last sentence ... any such medical 

institutions "after joining staff", .... 

18. Purc;hase Option: Please add • ... if option has not been acted upon by the end of the 
second year the minimum billed charges will be waved as a criteria to exercise this option." 1 

(c) ii. The total amount ofi + ii shall not exceed $100.000.00, and 
should the corporation be valued negatively, SO% of the negative value will be deducted from the · 
purchase amount. The payment of purchase amount ~hall be by salary differential if"preteu ElgUa1 
over a four year periodb e~J h5staW .. Hifs ... ;rJt · • · • -s..~ ~00)"""-""i. _ 

r (c) iii. 
--------- (c) iv. This shall entitle the employee to equal voting rights in the 

corporation at the time of the decision to exercise the purchase option. 
(c) v. If a merger ensues, employee will be taken on as an equal 

partner immediately and held equal in all business decisions. 
(d) Should we make a preliminary partnership agreement? -

Appendix A: ? life insurance 
? disability insurance 
1 relocation expenses 
1 what kind ofhealth insurance 

--· ····-·--- - -·-- - ·-·- I hope this is clear~· but as you can see there are several things that I do not\nderstand and·····--· 
would like clarification on. If you have any questions about my questions please do~ot hesitate 
to call me. 

Very Truly Yours, 

~ 
Randall S. Peyton, MD. 
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EMl,LO_YMENT AGREEMJlW: 

, THlS EMPLOYMENT AGREEMENT, rnade and entered into this.l:i_day of 
~ ,_L. 1995, by and between CountrySide Orthopaedic Associates, P.C., a Virginia 
~fi;~ration ("EMPLOYrJR") and Randall Peytnn, M.D. ("EMPLOYEE"): 

WHEREAS, the I!MI,LOYRR is engaged in the busine.~s of rendering professional 
services~ and 

' 
WHEREAS. the EMPLOYER'S business consists of the practice or medicine: and 

WHEREAS, the EMPLOYEE is not under any conlract to perform services for any 
other employer; and 

WHEREAS, the EMPLOYEE is or will be duly licensed and qualified to practice the 
business of EMPLOYER in all localities served by lhe EMPI .. OYI!R; and 

WHBREAS. EMPJ. .. OYER•s Board of Directors has oiTered cntployrnent to the 
EMPLOYEE subject to certain teams and conditions hercinaner set forth and the 
EMPLOYeE has indicated his willingness to accept such ernJllnymcnt; 

NOW, Therefore. in consideration of the mutual promises and convenants as 
hereinafter set forth, the parties hereto agree as follows: 

l. Employment. The J!MPLOYER hereby en1ploys the EMPLOYEE and the 
EMPLOYEE hereby accepts employment with the fiMPI,OYER upon the tcmls and 
C(lnditions hcrcinafier set forth. 

2. I£m!. Subject to the provisions for tcrminati~ as hereinaner provided, the ~~ 
term of this Agrcetnent shall be for the period of two (2) years commencing on Augustlt-
1995, and thereafter on a year-to-year basis, tenninahle by either party hereto. upon the 
giving of written notice to the other party ninety (90) day~ in advance or the termination 
~a . 

3. ~- For all services rendered by the EMPLOYF.F. pursuant to this 
Agreement, the I~MPLOYBil sball pay the liMPLOYEH an annual salary. ("Salary"), as 
defined and set forth in Appendix A of this section. payable biweekly. 

4. ftgJl\1!. EMPLOYEE shall be entitled to a bonus equal to fifty percent (SOOAt) 
of net collections in excess of four hundred thousand dollars ($400,000) per year. Net 
collections shall be determined based on services rendered by EMPLOYEE each contract 

DEFENDANT'S I EXHIBIT 
9 ·_. 
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year (The ~ontract year shall begin on the contract anniversary date and end 36S days later) 
and include all net collections up to ninety (90) days aner the end of each contract year Cor 
services rendered during that contract year. 

S. Fringe B~~nefits. EMPLOYER shall provide benefits as defined and set forth in 
Appendix A. 

6. Duties. 1'hc HMI'I.OVfUt i~ cngngcd to Jlcrfi1rn1 llrofc.c;~iunalanedicnl service!' 
ns nn orthopaedic surgeon ror and un behalf of the EMI,I.OYHit. The I!MI,LOVUit shall 
dctcnnine the assignment or,,aticnts in a fair and equitable ananner to the EMI'l..OYEE and 
the EMPLOYEE must perfonn services for Jlalients assigned to him by the EMI'LOYUR. 
EMPLOYEH shall be assigned all patients that tnay need joint re&llncenlent surgery unless 
otherwise reque.t;led by patient. 

nMPLO VEE shall adhere faithfully to all professional ethics and customs, shall avoid 
all acts, habits and usage which might injure in any way, directly or indirectly, the 
professional reputation ofHMPLOYEil or any other cnl(>loycc.~ of EMPLOYER. and shall 
follow and abide by aU federal. state and municipal ordinances and laws relating to or 
regulating the practice of n1cdicine. 

No person other than the EMPLOYER shaD have the right to designate, by name or 
by description. the EMPLOYEE entployed by the EMPLOYER who is to perform the 
services sought by such patient. All work pcrlbrmed by the EMI,I.OYHE shall be subject to 
review by the EMPI.OYEil. 

The EMPLOYEE. is engaged to perforn1 professional medical services for and on 
behalf of the EMPLOYER at EMPLOYER's place of business each week, based upon the 
normal rotation of the EMPLOYER's professional employees. . 

The night and weekend QU schedule of the EMPLOYEE 5hall be shared equally 
with aU physician employees of EMPLOYER. 

The llMPI,OYEE's office and surgical schedule shaJI be established by the -. I.!MPLOYr!R in consultation with EMPLOYEE. 

The EMPLOYEE shall make all reasonable efforts to become board certified in his 
specialty. · 

7. ):xelusjye Seryjce. The EMPLOYEI! shall devote his full,.entire and undivided 
professional time and attention to rendering professional services on behalf or the 
EMPI...OYER and shall not. without the prior wriuen consent of the EMPLOYF.R, during 
the term of this Agrccanent. be engaged in the rendering of such services or in any other 
business activity, whether or not such business activity is pursued ror gain, profit or other 
pecuniary advantage which would interfere with the satisfactory pcrfomtance of his duties as 
an employee of the EMPl.OYER. but this shall not be construed as preventing the 

2 
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EMPLOYEE from expending reasonable amounts or time for charitable and professional 
activities or from investing his assets. The EMPtOYEI! further agrees that, during the 
period of this Agreement. all ntoncy earned by the I!MI,LOYEE from the rendering or 
prorcssional services (other that the salary herein contemplated} belong to the l!MPI.OYl!R 
as a result of its salary ,,ayancnts lo the IJMI,LOYEE called for by the tenns of this 
Agrccanent. Any n1oney earned and tum~ over to EMI'LOYER shall be included as .. net 
collections" ror PUfllOSCS of Paragraph 4. 

8. ~rising Faci[tia. The EMPLOYER, at its own cost, shall furnish the 
HMPLOVfiE with an offic~ technical and secretarial, personnel. supplies. equipntent, 
hospital fees, medical staff dues and such other facilities and services suitable as determined 
solely by the EMPLOYER to his rosition and adequate for the (Jcrronnance or his dutic.l\. 

9. Expens§. "Che EMPLOYER is required as a condition of his employment to 
provide and/or maintain an automobile for use by I.!MPLOVHB in connection with any 
necessary travel in the practice or medicine. EMl'LOYHU, shall carry automobile liability 
insurance protecting hilnselfand the EMPLOYER against clailns arising out of the use of an 
automobile in the course of his employment with the EMPtOYER. and he shall keep on 
deposit with the EMPL<>YER a certificate or other evidence that said insurance is in force. 

I 

Said insurance shall be not less than such amounts as the cMPLOYRR n1ay from tin1c to 
I 

time reasonably direct and in any event, the said insurance shall not be less than SS9,99B.G9 ~ 
for-pf6periy damage, $fiOQ,QQQ..OO for the iai!!~t:.dcallt~~erson;1nd I ,QOO,QO.OO lt,r ·h\' 
injury and dea'h ariRiRg £-=orn one-aeeident. (!M~LOYEE shall be reimbursed in accordance \\~ 
with Appendix A. ~ BArt AI,,~ ~~·~ Af!eo &\1 ~~- ~~ .. ~ c.A«"l-eo • 

t 0. R.cilinlmrJ.~tncnt fQr Ojsallo}ll.e~oJ'nsation 8.(ld Exp~. ln the event that 
any salary payanent, medical reimbursement. employee fringe benefit, expense allowance 
payn1ent or the expense incurred by the EMPI...OYER for the benefit of lite EMPLOYEE 
shall in whole or in 1,art, upon audit or othea· exnanination of the income tax returns of the 
EMPLOYER, be determined not to be alluwable deductions fromlhe gross incornc of the 
EMI,LOYcR and such dctenninalion shall be made final by the approJ>riatc state or federal 
taxing authority or a final judgancnt of a couct or contpetent jurisdiction, and no appeal shan 
be taken thercfront, or the applicable period for filing notice or 8JlJlcal shall have c.~pired, 
then in such event the EMPLOYllE will repay the EMPLOYHR the amount of such 
disallowed compensations ur expenses, or both. ·rhis legally enforceable obligation is in 
accordance with the provisions of Revenue Ruling 69-11 S and is for the purpose of entitling 
such EMPLOYEE to a business expense deduction Cor the taxable year in which the 
repayment is made to the HMPLOYP.R. ·In this manner, the EMI'LOYER shall be protected 
frorn having to bear the entire burden of a disallowed expense itent. 

II. l!mCessjonai .. Ljability J.nsurance. The EMPl..OYEE shall hold harmless and 
indemnifY the EMPLOYER. its successors and assigns, from and against any and all 
liabilities, costs, dacnages, expenses and attorney rces resulting front or attributable to any 
and all negligible acts and omissions oftl1c EMPLOYEE. At the HMPLOYEit's expense. 
the EMPLOYEE shall obtain and ntaintain in full force and cfTcel during his etnployntcnt 
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under this Employancnt Agrccntent. a policy or pulicics of professional n1alpractice insurance 
having an aggregate face arnount of not less than SI,000,000.00/$3,000,000.00, if such 
dollar amounts are co•nmercia11y available and are econornically feasible, issued by one or 
more insurers approved by the EMPI,OYER and insuring the EMPLOYF.Il against any and 
all liabilities, costs, dmnage..;. cxpcn~e.'i, allorncy fees resulting front or auributable 10 any 
and all professional error, omissions. negligence and analfea'iance of the EMPLOYHU. In 
the event that EMPLOYEE's etnployment is tern1inated for any such reason enunciated in 
Paragraph 12, or if EMPLOY BE leaves for whatever rec,son on his own volition, then his 
malpractice tail is his sole responsibility. If ~MPLOVER tcraninates EMPLOYEE solely 
for its convenience, then EMPLOYER shall pay for EMPLOYEU's malpractice tail, 
however, EMPLOYER shall be resJ'onsible for the payment of his malpractice tail for all 
other terntinations. 

12. J.!lY21.u.~truY...T~rmi.nAli9.n. This Agreement shall be dectned to be terminated and 
the employment relationship between the EMI'LOYIJE and the EMPLOY fiR shall be 
deemed to be severed upon the occurrence ()fany ufthc following: 

(a) Upon the death of the EMPLOYER during cmployntent. 

(b) The suspension. revocation, or cancellation of the EMPLOYEE's right to 
practice his profession in the areas served by the BMPtOYER or his loss of his license for 
whatever reason. 

(c) The imposition of any restrictions or limitations by any governmental 
authority having jurisdiction over the EMPLOYF.Il to such an extent that he cannot engage 
in the professional practice for which he was employed other than required military service. 

(d) The BMPl.,OYEB fails or refused to faithfully and diligently perfonn the 
usual, customary duties of his crnployntent and adhere to the provisions of this Agreement. 

(e) The EMPLOYEE conducls hianselfin an unprofessional, unethical, 
immoral, or fraudulent tnanncr •. or is found guilty of unprofessional or unethical conduct by 
any board, institution, organization, or professional society having any privilege or right to 
pass upon the conduct of the I!MPl.OYEE or the RMPLOYfiE's conduct discredits the 
llMPLOYER or is detrimental to the reputation, character and standing of the EMPI.OYER. 

(f) The UMPLOYEB does not maintain during the course or employment, the 
necessary starr privileges. permits and credentials to practice sncdicine in such antbulatory 
and acute care settings where I!MPLOVRR has privileges. 

(g) Alcoholisn1 or other substance abu~e by EMPI...OYllE. 

{h) Chronic illness disability or failing health ofEMPLOYnn which affects 
his ability to practice n1edicine . 
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If EMPLOY Ell is terminated for the convenience of EMPLOYER, 
EMPLOYER shall pay HMPLOVfiE three months of salary defined in Paragraph 3 as 
severance. 

Upon actual termination of ernployment in accordance with any of the 
provisions of this Paragraph 12. the UMPLOYBE shall be entitled to receive such 
compensation, if any. accrued under the tem1s of this Agrceauent, but unpaid as of the date 
of the actual tennination of employment. 

13. R.estrictiY.c CoyenA!ll. 

(a) The parties stipulate the EMPLOYER is engaged in the practice of 
Orthopaedic Surgery (the ••ausiness") in the "Territory" (as Clefincd below). 

(b) EMPLOYEE, in the event of teranination or cntploymcnt for any reason 
whatsoever including but not limited to expiration of the tcnn of employment, except 
exercising the purchase option in paragraph 18. agree.~ that. during the twenty-four (24) 
rnonth period inunediatcly following the tcnuination of eanployrnent (•Restricted Period") .. 
F.MPLOYl!l! shall not Coanpcte (defined below) or employ or solicit the entployancnl of any 
Restricted Entployee (defined below). 

(c) For all purposes of this Agreement, the tern1s defined below shall have the 
respective meaning specified, and the following definitions sbal1 be equally applicable to the 
singular and plural forms or the tenns defined: 

i. "Compete'' means, directly or indirectly, on EMPLOYEE's own behalf 
or on behalf of any other Person. other than at the direction of EMPLOYER and on behalf 
or the EMPLOYER= (A) organizing or owning any interest in a business which engages in 
the Business in the Territory; (B) engaging in the Businc.~c; in the Territory; (C) assisting any 
Person (as a director. officer, ernployee. agent. consultant. lender, lessor or otherwise) to 
engage in the Rusiness in the Territory; (D) engaging in I he llu~incss (whether as an 
employee, partner or in any other affiliation including, but not lirnitcd to. being employed by 
a comnton en1ployer, or being affiliated through a common managerncnt arrangcntent with a 
Management Services Organization) in the Territory with any UMPLOYEE previously 
employed by EMPLOYER; or(E) engaging in the Business in the Territory with any 
EMPLOYER that employs or is otherwise affiliated (including, but not litnited to, and 
affiliation through a coanmon ntanagcment arrangement with a MSO) with any HMPLOYHE 
previously crnpluyed by EMPLOYER. Notwithstanding the above .. EMPI.OYHE shall be 
allowed to continue using all surgical hospitals in the Territory. 

ii. "l,erson" means any entity, including. withoutlintitation, any natural 
person, company, partnership, corporation, trust. association, organi7.ation or governmental 
unit. 
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iii. "Restricted Employee" means any person that was an employee or 
regularly associated with the EMPLOYER at any tintc durin)i ;~~ (12) ntonths 
hnntediately preceding the tennination of thispgrecment. G \..~ 

iv. "Territory" n1cans lhe ~t~e radius from any Jlracticc location(s) of 
the EMPLOYER where the UMPLOVI.H! trec1tc~ patients in the twelve-month period 
irnmediately preceding cornrncnccrnent of the "Restricted Period". 

(d) The provisions of this Paragraph 13 shall survive the expiration or 
termination of this Agreement for any reason. 

14. Convena,nt Not to Disclose CanfidcQliallnformation. Physician 
acknowledges and stipulates that: (A) during the term of this Agreement, EMPLOYEE will 
be placed in a position by the EMPLOYER to bcconte acqu&tinted with various aspects of 
the Confidcntiallnfomtation (defined below); (B) the u~c or disclosure or the Confidential 
lnfonnation by EMI'I .. OYEE except ns exJ>rcssly authnri1.cd by the l!MPLOYI!R is 
prohibited and would seriously damage the HMI1LOYER; (C) in addition to being given 
access to the Contidcntiallnfonnation. EMPLOYEE will receive material benefits as a result 
of the Agreetncnt, including cotnpensation and experience. Therefore, l!MPLOYEE agrees 
as follows: 

(a) During the term of this Agrccrnent and thereafter, I!MPLOYEE shall not, 
without the prior written consent ofEMPLOVHR. direc..1ly or indirectly: 

i. divulge. furnish or make accessible to any Person or copy, take or use 
in any manner any of the Confidential Information; 

ii. take any action which anight reasonably or foreseeable be expected to 
compromise the confidentiality or proprietary nature of any or the Confidential Information; 
or 

iii. fail to follow the reasonable suggestions made by llMPLOYER from 
time to time regarding the confidential and proprietary nature of the Confidential 
Information. 

(b) •confidentiallnformation11 nteans all ofthc ntaterials, information and ideas 
of EMPLOYER, including, without limitation: patient nntnes, patient lists, patient records, 
patient information, operation tnethods and information, accounting and tiuancial 
inronnation. tnarkcting and pricing inforn1ation and anaterial~ intental publications and 
rnen1oranda. and other matters considered confidential by the BMPLOYER. 

(c) In the event this Agreement is terminated, EMPLOYEE shall be entitled at 
his own expense. to copies of patient records and x-rays for which the patient ha.' tnade 
written request for such copies to be given to EMPI .. OYEE. 
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(d) The provisions of this Paragraph shall survive the expiration or termination 

of this Agreement for any reason. 

15. Reanedjes. Reanedies shall be available to EMPLOYRR in the event of a breach 
of the provisions of Paragraphs 13 or 14 according to the following provisions: 

(a) The parties agree that a breach by llMPLOYfiE of any of the provisions of 
Paragraphs 13 or 14 of this Agrcentent would cause irreparable damage to the 
EMPLOYER. Therefore, HMPLOYUR shall be entitled to flreliminary and permanent 
injunctions restraining HMPLOVUI! from breaching or continuing any breach of any of the 
provisions of J'aragraphs 13 and 14 uf this Agreement. The existence of any clairn or cause 
of action on the part ofEMPLOYHH against BMPLOYER. whether arising fron1 this 
Agrccrnent or otherwise, shall not constitute a defense to ga anting or enforcentent of this 
injunctive relief. 

(b) The Restricted Period shall be extended by a period equal to the time 
period during which EMPLOYEE is in breach or any of the provisions of Paragraph 13. 

(c) 1'he remedies available to EMPLOYEE under this Agreement arc 
cumulative. EMPLOYER anay, in its sole discretion, elect to pursue all or any of such 
reinedies. Such remedies are in addition to any given by law or equity and may ·be enforced 
successively or concurrently. 

(d) The provisions of this Paragraph shall survive the expiration or tcnnination 
of this Agreement for any reason. 

16. Ak.knowledgmcnt ofReasonab)eness. Physician has carefully read and 
considered the provisions of this Agreement and agrees that the restrictions set forth herein .. 
particularly those in Paragraphs 13 and t 4 .. are fair and reasonably required for the 
protection of the EMI,LOYUR. If any provision or Paragraph I 3 relating to the restrictive 
period. scope of activity restricted and/or the territory described therein shall be declared by 
a c:ourt of competent jurisdiction to exceed the maxinuun thnc periud, scope of activity 
restricted or geographical area such coun deems reasonable and enrorceable under 
applicable law, the time period, scope of activity restricted and/or area of restriction held 
reasonable and enforceable by the court shall thereafter be the resrrictive period, scope of 
activity restricted and/or the territory apJ,Iicable to the restrictive covenant provisions in this 
Agrceanent. 

17. AdditiQnal Und.~rstanding. Notwithstanding., any other provisions of the 
Agreement, EMPJ.,OYER and EMPI .. OYEE agree that: 

(a) Nothing in this Agreentent shall contravene professional ethics or the 
medical judgment of the BMPLOYEI!. 

(b) ·rhis contract is contingent upon UMPLOYEE obtaining, in an expendi-
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tious manner either before or ancr becoming an l!MPLOYfiE, and continuing his Virginia 
medical license and hospital privileges to professionally ,,rnctice medicine at any hospital 
where the llMI,LOYEil has privileges. If l!MPI .. OYEB is denied hospital privileges 
at any such ntcdical institution~net beeemiRg art oetHJ!Ie)'e&i EMPLOVHR $hall have the 
option to temtinate this Agreemcnt.'Y f'\lte~ "'""'~ ..W.('flll ~ ~. ~w 

(c) EMPLOYER shall establish, and modi(y from ti~c to time, all professional 
fees for services rendered by Physician. UMPI..OYER shall own and control all collections 
and billings arising pursuant to the rendering of ntedical services by EMPI.OYEE. All fees 
and compensation received or realized by EMPLOYER as a result of the rendering of 
services by llMPtOYER shall belong, be paid and be delivered to EMPLOYER. 

(d) EMPLOYEE. shall keep full and a~urate accounts and records of all 
professional work done by EMPLOYEE or under Physician's supervision in a tin1ely fashion 
in accordance with guidelines established by the I!MPLOVnR. All such accounts and 
related 1nedical records and patient histories are the exclusive property ofHMPLOYllR. 
EMPLOYE~! holds such records in lrust for EMPLC>YER and shalltnornplly relinquish such 
records to the HMI'I...OVER upon dernand. 

(e) HMPLOYER shall have full and complete authority and responsibility with 
respect to the adn1inistration of the business, the hiring of. or contracting with, physicians 
and all other personnel fortbe operations nfthe EMPLOYRR. 

(l) If either party is required to enforce any of its rights under this Agreement. 
tbe prevailing party shall be entitled to recover from the other party all attorneys' fees. court 
costs and other expensed incurred by the prevailing party in connection with the cnforcen1cnt 
of those rights. · {)~ 

(g) Doth parties acknowlcdSI'ftth!t tl).e sw.JBes to be rendered~ EMPLO't't£) 
arc unique and personal. Accordingly, ~f may not assign (\R)' efEh!PLO\'f!B's)ect\u 
rights or delegate any o(!•MPLOY8E'~.duties ~~sations under this Agreement. =-~J / 

••• J).(~ ,~ ~ \\IV 
18. ~~ism. • .. 

(a) In the event EMPLOYEE has not been terminated under Article 12, and 
EMPLOYEB has billed ~barges in excess or SSOO,OOO during the preceding gm~mg year, 
EMPLOYER shall then have the option to purchase finy percent (500/o) of RMPLOYER's 
stock upon cornpletion of either year one or year two oftl1is canployrnent agreement. 
F.MPLOYEE and EMPLOVUR agree in good faith to negotiate and execute a stock 
purchase agreement acceptable to both parties. EMPLOYEE and EMPLOYER shall a1so 
negotiate and execute a Stockholder's Agreement a..IJSI.Entp,koone.nl~!«~etncnt. dealing with 
issues including but not limited to ~.P.~!WU.io.P. csnployce tern1ination, buyout upon death. 
rcs.lrlgignumJ.tRnsfer of sto,js etc:. 

8 00284 



: 

(b) Upon purchase of said stock fiMPLOYlill shalt execute all documenL-. 
1naking fiMPLOYI£E a co-guarantor or all the corporation's rea. .. onablc loans, leases or other 
liabilities which llMPLOVHit has Jlersonally guaranteed. 

(c) The purchase price for the stock shall be determined as follows: 

i. One-halfofthe ''Book Value" or the HMPLOYER ("Uook Value". 
shall be detern1ined based on the EMPLOYHR's n1ost recent month end financial statements 
detcrntined tln tax basis applied consistently with Jlriot· l'criods.) J)lus: 

ii. One hundred thousand dollars (S I 00,000) for the intangible value of 
the EMPLOYER. Goodwill includes medical records. physician network, office systems, 
trained personnel. etc. that arc necessary for n successful prlactice. 

iii. The total of Paragraphs 18 (c) i and 18(c) ii shall not exceed one 
hundred thousand dollars ($100,000). Payment shall be 1nade throt~gh equal payroll 
deductions over a four year period. 

19. Notices. Any notice required or permitted to be given under this Agreement 
shall be sufficient if in writing and if sent by registered or certified mail. in the ease oft he 
EMPLOYEE to his residence, and in the case of the EMPI.OYER. to its principal oflice. 

20. Construction . 

.. (a) ntis Agreen1ent shall be governed by the laws of the state of Virginia. This 
waiver by any party hereto of a breach af any provision of thi~ Agreement shall not operate 
or be construed as a waiver or any subsequent breach by any party. This instrument contains 
the entire agreement of the partie.c; concerning entployment nnd may not be changed except 
by written agreement duty executed by the parties hcrel<l. 'l'his Agreement shall inure to tbe 
benefit of and be binding upon the parties. their successors. heirs and personal 
representatives. 1'his Agreement shatluot be assignable. 

(b) Where so applicable words in the ma.~culinc shall include the feminine, words 
in the neuter shall include the masculine and the feminine, and words in the singular shall 
include ·the plural. 

(c) If any one or more of the provisions of this Agreement is dee1ared void by 
an authority having legal jurisdiction or is determined to be inconsistent with the primary 
purpose of this Agrccntcnt, such declaration or determination shall not be construed so as to 
impair the validity of the rcn1aining provisions. it being the intent of the parties that this 
Agreement is to be executed and is to remain effective as iF the void or inconsistent 
provisions bud nol been included herein. 

(d) ln the event any state or federal laws or regulations, now existing or 
enacted or promulgated after effective date of this Agreement. are interpreted by judicial 

9 
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decision. a rcgulntory agency or legal counsel to a Jlarty hereto in such a tnanncr as to 
indicate that the structure of this Agreement may be in violation of such laws or regulations, 
EMPLOYER and EMPLOYEE shall amend this Agrecrnent a~ necessary. To the maxinnun 
extent possible. any such ame11dmcnt shall1ueservc the underlying cconoanic and financial 
arrangernents between EMPLOVHR anc.l EMPLOYfiE. 

(e) This Agreeanent sets forth the entire understanding between the parties 
with respect to subject anatter hereof and cannot be amended exce1Jt by a wriLing signed by 
both by both parties. No waiver of any subsequent breach or such term or this Agreement 
shatl be dee1ncd to be a waiver of any ~ubsequcnt breach or such term or provision of this 
Agreenae11t. This Agreentcnt supersede.~ and replaces in their entirety any and all other 
entployment agrecsncnts, oral or written. ir any. between the llnrtics hereto. 

WITNESS l"HE FOLLOWING SIGNATURI!S AND SEALS 

EMPLOYER: COUNTRYSIDE ORTHOPAEDICS, P.C. 
a Virginia Corporation 

EMPLOYEE: By:P~ .s: a 0 __ __.;412JS/9s 
Randall Peyton, M.o9" 

10 00286 



• 

' 

SALAlUES AND BeNEFITS 

Salary: Year I - $140,000 
Year 2- $160,000 

Fringe Benefits: A. Paid Leave 
(i) Two weeks vacation 
(ii) One week continuing education 
(iii) All holidays observed by the corporation 

B. l,aid family health insurance 
C. Auto allowance .. SSOO per month 
D. Professional dues & education· UJ> to $3,000 per year 

with valid receipts or invoices 
E. Cellular telephone - up to $1 50 per 111ont h with valid 

receipts or invoices 
F. Contribution to corporate retirement plan in 2nd year 

Relocation Benefits: Up to SI,SOO with valid receipts or invoices 
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TO: 

HOMES 
LOWRY 
HORN & 
JOHNSON 

L T D 
A 1 •mJ(•ssit mul Ct "' mrmion • Certified Public .r\ccoumam~ 

MEMORANDUM 

FROM: 

Dr. Randy Peyton 

Erik K. Kloster 

DATE: January 20, 1997 

SUBJECT: Purchase of Stock 

The buy-in date should be based on the financial statements dated December 31 , 1996. 
The buy-in value is based upon tax basis, financial statements or the corporate tax 
return. At the end of the calendar year, Dr. Lower will reduce the cash and take out as 
bonus most of the income for the year. Therefore, the book value of the practice should 
be a negative at December 31st. 

The employment contract calls for you to guarantee the notes payable to the extent that 
they are reasonable. This is in Clause 18b of the employment agreement. Notes 
payable would probably be deemed to be reasonable to the extent that there are assets 
that are owned by the practice that exceed the notes payable balance. If the notes 
payable balance is larger than the assets, then a reasonable guarantee would be just 
total assets or fixed assets plus cash. 

We need to make sure that acquiring half of the stock of the practice will include half of 
the accounts receivable of the corporation or at least the amount of receivables 
generated by Dr. Peyton. 

• The accounting needs to be more detailed. We need to define which expenses are to 
be allocated to each doctor. According to the general ledger, certain expenses started 
to be allocated during August 1996. I am unable to tell how the allocation is made. 
Many of the office expenses should be split evenly, such as rent, staff salaries, payroll 
taxes, utilities, medical supplies-things along those lines. Other things need to be 
allocated on an individual basis, such as travel, automobile and related expenses. 
seminars. cellular phones, meals and entertainment, promotions, and subscriptions. If 
there is an allocation of the notes payable, than the interest should also be allocated 
accordingly. 

We need to get the detail of the large note payable and the automobile loans that are 
currently in the corporation. 

Is the advertising listed in the general ledger of a corporate nature, or is it really related 
to just one doctor. Most of this promotion looks like it is for golf or tennis tournaments. 

C:lltlrft•!'O I~ I.IIIC'I!I" ,.,,11111111 I' llto(ll •ltuiH'fl I. _,·,-crtcllltl• l.ffll't'll.l••hll.lllllll .. flll . . It • Utdltlffl .l.l.e'fllltlffl 

u·.,,,,., c:. ltllf!l''' • ,,.,,,.,, ,, ..; .,,,,,,, • '''"'"' 11 Uc·t~ 1,, • 1;11k ~ ~, .. .,.,., • liu~wll•' c: """"':-' ,,.,;,,.,,, 
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HOMES 
LOWRY 
HORN & 
JOHNSON 

L T D 

Dr. Randy Peyton -2- January 20, 1997 

Are sales tax returns being filed. 

All taxes from 1996 and prior need to be the responsibility of Dr. Lower unless expenses 
are specifically attributable to Dr. Peyton. 

Salaries for 1996 through October 31 on an annualized basis would be Dr. Lower -
$436,000 and Dr. Peyton - $175,000. 

• Based upon the October 1996, numbers, total receivables for the practice - $1,194,003. 

de 

Dr. Peyton's portion - $557,925 or 46.7 percent. Collections for the first year of Dr. 
Peyton's contract were $29510801 this is really for eight months with the collections. The 
second year of the contract which begins April 25. 1996, collections were $300,308 for 
six months. Annualized that would be $600,616 which based on the contract would show 
a bonus of approximately $100,000. The contract calls for a salary of $160,000 in the 
second year of the contract and for April 25 through October 31 I Dr. Peyton's salary was 
only $91,535. Based on the collection percentage over 1996, Dr. Peyton's collection ratio 
is 33.5 percent. This is based on charges of $1,4721637 and collections - $494,363. The 
accounts receivable balance of $557,925 for Dr. Peyton equates to estimated collections 
of $187,295. Based on the same types of formulas, Dr. Lower's collection percentage 
is 42.3 percent. His accounts receivable balance of October 31, is $593,440. His 
estimated collections would be $251,171. If we could have the shareholders agreement 
to allocate 1996 and prior collections based upon this ratio, Dr. Peyton would receive 
42.7 percent of the collections during 1997, plus his percentage of collections for 
revenue I and new charges in 1997. 
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Requests 

1 - Ray pays all his/corp lawyer and accountants fees related to all discussions and any revisions 
to proceed. 

2 -Pay back or credit to me Mr Lipresti's bllls pertaining to the original contract. 

3 -Payback or credit to me Mr. Zagami's bills pertaining to the original contract. 

~ • Payback or credit to me Mr. Liprest•s bills pertaining to the Purcellville Medical Building. 

5 • Payback or credit to m~ Mr. Zaganli's bills pertaining to the Purcellville Medical BuUding. 

6 -Payback or credit to me $1~500.00 for Ray's •Virginia Physicians Stock• as placed ott the 
books for the buy-in. 

7 ·Payback or credit to me what was charged to my account regarding the rent payment to the 
Purcellville Medical Building. 

8 -Payback or credit to me th~ value charged for Ray's home computer. 

9 • Payback or credit to me the value charged for the broken fax machine. 

10 - Payback or credit to me the value charged for the vehicles. 

11 -Payback or credit to me the r~t charged for Purcellville from Jan 1997 till now. 

12 ... Buy-in will be structured completely in pre-tax dollars without salary deferential. 

13 -Ray will obtain a personal credit card for personal cxp~cs. 

14 -Ray wilt run his home long distance bills through his personal account or more preferably pay 
on his own so as uot to put the corp. at increased risk for audit. If audited for these kinds of · 
items the expense/penalty will be solely Ray Lowers. 

1 S - Ray will run his home water bills through his personal account or as stated above. 

16 • Signature cards filled out so that Ray and I have equal rights to the bank account. 

17 - Collection and expense reP.ons will be done at least quarterly and a close approximation of 
compensation will be allocated if chosen, at least quarterly. 

18 • An equal amount or equal percentage of collections will be left by all partners in the account 
when compensation is allocated. 

00295 
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19 - Books, CME is credited to each individual, unless previously agrreed upon. 

20 • Accelerate the vesting on the Pension Plan. 

21- My car lease and title 'Will be transferred into corp. and my name not Lower. 

22 - Plan devised to settle disputes on responsibilities of bills. 

23 -Dismiss Mr, Zagami from all present and future corporate duties. We will obtain an 
accountant together for the corporation. 
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ASSIGNMENT OF ERROR 

The circuit court erred by ruling that Dr. Peyton was entitled to recover severance pay 

when Dr. Peyton failed to make the buy-in payments required as a material term of his 

agreements with Countryside and Dr. Lower. 
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VIRGINIA: 

IN THE SUPREME COURT OF VIRGINIA AT RICHMOND 

COUNTRYSIDE ORTHOPAEDICS, P.C. ) 
) 

and ) 
) 

RAYMOND LOWER, D.O., ) 
) RECORD NO. 00058 

Appellants, ) 
) CIRCUIT COURT NO. 18157 

~ ) 
) 

RANDALL S. PEYTON, ) 
) 

. . Appellee. ) 

DESIGNATION OF APPENDIX 

Appellants Countryside Orthopaedics, P.C. and Raymond Lower, D.O., designate, 

pursuant to Rule 5:32(d) of the Rules of this Court, the following to be included in the 

Appendix it will file with its Brief in this appeal. 

1. Bill of Complaint as finally amended. 

2. Amended Answer and Grounds of Defense of defendants Countryside 

Orthopaedics, P.C. and Raymond Lower, D.O. 

3. First Amended Cross Bill of Complaint. 

4. Letter Ruling, June 29, I 999. 

5. Letter Ruling, November 1, 1999. 

6. Order Entering Judgment dated December 15, 1999. 

7. Excerpt from the Trial Transcript as follows: 
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Witness Inclusive Pages 

Randall S. Peyton 82-83 
93-95 
157-159 
191-197 
599-600 
875-884 
887 
905-906 
9? .. _) 

935-939 
989 
993-994 
1013 

Raymond F. Lower 493 
498-499 
512-513 
526-530 
534-539 
548-549 
554-555 
563-570 
572-574 
601-602 
649-650 
707-715 
734 

Dante A. Zagami, Jr. 990 
1275-1278 
1430-1432 

Erik K. Kloster 398 

8. Exhibits: 

Trial 
Number Description 

PX-l(a) Countryside-Or. Peyton 
Employment Agreement 

-2-

As of January 1, 
1997 
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Trial 
Number Description Date 

PX-I(b) Countryside-Or. Lower As of January I, 
Employment Agreement 1997 

PX-l(c) Stockholders' As of January I, 
Agreement-Or. Lower, 1997 
Dr. Peyton and 
Countryside 

PX-l(d) Stock Purchase As of January 1, 
Agreement between Drs. 1997 
Peyton and Lower 

PX-lS(c) Check for Buy-In August 7, 1997 
Payment and 
Accompanying Letter 

DX-8 Letter, Dr. Peyton to Dr. Undated 
Lower about employment 

DX-9 Countryside-Or. Peyton April 24, 1995 
Employment Agreement 

DX-25 Memorandum from Mr. January 20, 1997 
Kloster to Dr. Peyton 

DX-28 Letter from Dr. Lower to March 17, 1997 
Dr. Peyton concerning 
negotiations 

DX-55 List of Demands from October 6, 1997 
Dr. Peyton 

9. Assignments of Error, March 15, 2000. 

10. Award of Appeal, June 8, 2000. 

11. Designation of Appendix, June 23,2000. 
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Lewis T. Booker (VSB No. 05261) 
HUNTON & WILLIAMS 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, VA 23219-4074 
Telephone: (804) 788-8200 . 
Facsimile: (804) 788-8218 

Vernon W. Johnson, III, Esq. 
JACKSON & CAMPBELL, P.C. 
One Lafayette Centre 
1120 Twentieth Street, N.W. 
South Tower, Suite 300 
Washington, DC 20036-3437 
Telephone: (202) 457-1600 
Facsimile: (202) 457-1678 

Counsel for Appellants 
Countryside Orthopaedics, P. C. and 
Raymond Lower, D. 0. 

Respectfully submitted, 

COUNTRYSIDE ORTHOPAEDICS, P.C. 
RAYMOND LOWER D. 0. 

By~· 2&4-
7 Lewis T. Bboker 
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CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing DESIGNATION OF 

APPENDIX was mailed, via first-class mail, postage prepaid to the following on this the 23rd 

day of June, 2000. 

John W. Toothman, Esq. 
David H. White, Esq. 
Toothman & White, P.C. 
300 North Lee Street, Suite 450 
Alexandria, VA 22314 

- 5-

7 Lewis T. Booker 
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IN THE 
SUPREME COURT OF VIRGINIA 

COUNTRYSIDE ORTHOPAEDICS, P.C., 
and 

RAYMOND LOWER, D.O., 
Appellants, 

v. 

RANDALL S. PEYTON, M.D. 

Appellee. 

) 
,) 
) 
) 
) 
) 
) 
) 
) 
) 

Record No. 000558 

APPELLEE'S ADDITIONAL pESIGNA TION OF CONTENTS OF APPENDIX 

Appellee Randall S. Peyton, M.D., by his undersigned counsel and pW'Suant to Rule 

5:32(d), Rules of the Virginia Supreme Court, hereby designates the following additional 

materials to be included within the Appendix in this appeal: 

I. Trial Testimony: 

a. Randall Peyton: pp. 102, 104, 160-61 

b. Raymond Lower: pp. 507, 511, 706 

c. Dante Zagami, pp. 1279-1280 

2. Deposition of Raymond Lower, 11/4/98, p. 164 

By: 

Respectfully submitted, 

David H. 'te (VSB # 27357) 
TOOTHMAN & WHITE. P.C. 
300 N. Lee Street, Suite 450 
Alexandria, Virginia 22314 
(703) 739-2660 

Page 1 -Peyton 's Additional Designation 
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CERTIFICATE OF SERVICE 

I certify that this 29tb day of June 2000, I have served the foregoing Designation by 
mailing one copy to counsel for appellees: 

Vemon W. Johnson m 
Jackson & Campbell, P .C. 
1120 20Ch Street, N.W., South Tower 
Washington, D.C. 20036-3437 
Fax:(202)4S7-1678 

Lewis T. Booker 
Hunton & Williams 
Ri:verfront Pl&?Jl, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219-4074 
Fax: (804) 788-8218 

Page 2 - Peyton's Additional Designation 
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VIRGINIA: 

.k~~~ ~~~~.dL/u,~~ ~ ~~,tk 

4~~Am/ Thursday Lk 8th ..ala-?~ June, 2000. 

Countryside Orthopaedics, P.C., et al., 

against Record No. 000558 
Circuit Court No. 18157 

Randall S. Peyton, 

From the Circuit Court of Loudoun County 

Appellants, 

Appellee. 

Upon the petition of Countryside Orthopaedics, P.C. and 

another an appeal is awarded them from a judgment rendered by the 

Circuit Court of Loudoun County on the 15th day of Dece~er, 1999; 

upon the appellants, or some one for them, filing an appeal bond 

with sufficient security or an irrevocable letter of credit in the 

clerk's office of the trial court in the penalty of $500, within 15 

days from the date of the Certifipate of Appeal, with condition as 

the law directs. 

This appeal, however, is limited to the consideration of 

assignment of error No. 1 which reads as follows: 

1. The circuit court erred by ruling that Dr. Peyton was 

entitled to recover severance pay when Dr. Peyton failed to make the 

buy-in payments required as a material term of his agreements with 

defendants. 

/. On further consideration whereof, it is ordered that the 

parts of the record to be printed or reproduced in the appendix are 

to be limited to those parts of the record germane to assignment of 
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error No. 1, and the briefs to be filed shall be limited to.such 

discussion as is relevant to that assignment of error. 

The petition for appeal is refused as to assignment of 

error No. 2. 

Reference is made to the said petition for the names of 

all the appellants involved in this appeal. 
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CERTIFICATE OF APPEAL 

Pursuant to Rule 5:23, I, David B. Beach, Clerk of the 

Supreme Court of Virginia, do hereby certify that on June 8, 2000 an 

appeal was awarded as described in the order to which this 

certificate is appended. A copy of this certificate and a copy of 

·the order to which it is appended were this day mailed to the lower 

court indicated in the order and to all counsel of record. 

Given under my hand this 8th day of June, 2000. 

J~H~ 
Clerk 
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