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REAVES WAREHOUSE CORPORATION
v.

JAMES S. EASLEY

n,~J/.~
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Record 392

FBOM THE CIRCUIT CO UBT OF HALIFAX COUNTY, VIRGINIA..

''The briefs shall be printed in type not less in size than
small pica, and shaH be nine inches in lengih and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in nU respects to the aforementjoned
requirements.''
The . foregoing is printed ~n small pica type for the information of counsel.
H. STE,W ART .JONES, Clerk.
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IN THE

\.

Supreme Court of Appeals of Virginia

J

AT RICHMOND.

REAVES vVAR·EHOUSE CORPORATION

v.
JAMES S. EASLEY.

PErriTION FOR vVRIT OF ERROR FROM CIR.CUIT
COURT OF HALIFAX COUNTY, VIRGINIA.
·To the Honorable Judges of the
of Virgin·ia;

S~t.pre'Jne

Cottt·t of Appeals

Your petitioner, Reaves Vl arehouse Corporation, respectfully represents that it is aggrieved by a final judgment of
the Circuit Court of Halifax County, Virginia, entered on
the 1st day of October, 1926, in an action by notice of motion
wherein James S. Easley was plaintiff and your petitioner
was defendant.
From the transcript of the record hereto attached the following 'vill appear:

PROCEEDINGS.
All questions of law and fact were submitted to· the court.
for determination.
· The plaintiff sought to recover under the allegations of an
amended notice :filed on the day of trial-October 1, 1926,pages 9 and 10 manuscript record. To this amended notice
and as to the original notice the defendant demurred-page
12-and after hearing tl1c testimony of three witnesses,
.James S. Easley, C. H. Stebbins, D; T. Reaves and D. T:Lacy,
Jr., the court determined all questions of law and fact against
your petitioner and entered a final judgment for the amount
sued for-$315.00.
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FACTS.
Prior to 19.22 there was in ·south Boston, Virginia, a corporation known as the Independent Warehouse, owned by sundry stockhold.ers engaged in selling· leaf tobacco a.t auction.
W. S. Nichols and D. T. Reaves were stockholders in that
corporation. Some dissension arose among the stockholders, and an agTeement \vas entered into by which a liquidating committee 'vas formed to dispose of the warehouse property and pay the debts and distribute the balance to the
stockholders. W. S. Nichols and D. T. Lacy, Jr., composed
this liquidating committee. The principal asset of the Independent Warehouse Corporation was its \Varehouse building
in South Boston. This was sold at public auction for cash
by the liquidating committee. At the public sale Reaves and
Nichols as individuals purchased the warehouse for $85,200.00. 'J.1heir problem \Vas to finance this purchase price.
Heaves a.ud Nichpls executed a deed of trust upon the property as individuals and borro\ved $50,000.00 from Virginia
Trust Company and paid the $50,000.00 to the seller, Independent vVarehouse, leaving the balance of the purchase ·
price-$35,200.00-unpaid; the auction sale having been for
cash. Reaves and Nichols then formed a corporation, Reaves
'Varehouse Corporation; conveyed the property, subject to
the $50,000.00 deed of trust debt, to the corporation, and
borrowed $32,800.00 from two banks in -south Boston. The
entire stock of the Reaves Warehouse Corporation, 'vith the
exception of one share, was issued to Reaves and Nichols.
Heaves Vv a rehouse Qorporation then. executed a deed of trust
on the property which was a second lien to secure this $32,800.00. The purchase price having been borrowed, the debt
of Reaves and Nichols for the property 'vas paid and they
owned the corporation which held title to the property.
While Nichols and Reaves endorsed the bank loan, they did
not become makers actually on the notes to secure the $32,800.00, but _they executed a.n agreement, Exhibit #2, page 24,
in 'vhich they bound themselves to the payment of the said
notes as if they were makers thereof, and they and their
corporation gave as collateral the deed of trust which was
a second lien on the warehouse property, stock of the par
value of $25,150.00 of the Independent Warehouse Company,
Incorporated, the old company then in process of liquida. tion, and all of the capital stock of R-eaves Warehouse Corporation. These deliveries were originally made to the Boston National Bank, .and all of the affairs were actl~ally in
the hands of D. T. Lacy, Jr., one of its officers, who was also
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an active member of the liquidating committee of the old
Independent Warehouse, and as the payments of the capital
assets of the Independent Warehouse were made by this . liquidating committee to the stockholders, those payments ..
on the capital listed in the nmnes of Reaves and Nichols;,
were paid to the two banks who held the stock, and applied
to the reduction of the loans made to pay the purchase price
of the property. This course of .dealings-the payment of
the distributions of capital to the banks in the reductio:h_c of·
the loan, was fully acquiesced in by all parties. It being
simply stated as this: The purchase price of the warehouse
was financed by R.eaves and Nichols by borrowing the purchase price from the hanks. This purchase price was paid to
the Independent Warehouse, discharging the debt of Reaves
and Nichols, and that part of the purchase price represented
by the stock in the name of Reaves and Nichols, held by the
lJanks who had advanced the purchase price, after passing
through the hands of the liquidating committee, was paid back
to the banks who had furnished it on the strength of holding
the stock in the Independent Warehouse. This practice continued until the 8th day of July, 1925, when, a further payment -of $315.00 became due, the indebtedness to the Boston
National Bank having been discharegd, lJut the debt to the
Planters & J\IIerchants National Bank as to a part thereof
being still in existence, Lacy, who was actually h~ndling the
distribution of the capital of the Independent Warehouse
Company, through error mailed the checks direct to Reaves
and to Nichols.instead of to the bank-Lacy, page 52. Rea.ves ·
promptly delivered his check for $315.00 to the Plant~rs &
:M~erchants National Bank as holders of the Independent
stock, and Lacy, upon discovering the error, went to Nichols,
stated to him that the check belonged to the Planters & Merchants National Bank and asked that Nichols deliver it to
them. This Nichols promised to do, but instead of carrying
on t this promise, endorsed and delivered the check to James
S. Easley, the plaintiff in this suit. Nichols was indebted toEasley, an attorney at la,v, in the sum of $300.00. The exact
facts under which the check was turned over are stated in
Easfey 's own words, page 17 :
"I went to his office to agree on a fee. I told him I thought
that for the 'vork I had done up to that time a fee of $300.00
'vould be a proper sum, 'vhic.h 1\fr. Nichols agreed to, and in
that conversation he said 'I have a dividend from the Independent vVarehouse Comp~ny 's stock 'vhich has just come in
and I will turn tl1at over to you'. That dividend amounted
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to $315.00. He had a. check for that amount of. money from
the Independent Vv arehouse Company, which he end<;>rsed
and g~ve to me. I took that check to the Boston National
Bank, on which it wa.s drawn. I do not recall 'vhich one of
the .officers I saw, but I was told there that that check was·
held under a collateral agreement to secure a debt or note of
the Reaves Warehouse Corporation which 'vas held by the
P. & ~I. Bank, and if I could straighten it out with them that
they would pay it, but that they could not pay it until it was
straightened out with them as they held the ab»Teement.',
Easley presented the check for payment and it was refused
because of the above facts. Lacv corrected the error and
turned over the amount-$315.00:_to the Planters· & ~Ier
chants National Bank, wlro applied it, as the other payments
of capital had been applied, in the reduction of the amount
borrowed by Reaves and Nichols and Reaves vVarehouse
Corporation, to pay the original purchase price of the 'varehouse property.
Under this state of facts Easley contends that he is entitled to a judgment against Reaves Warehouse Corporation for $315:00, the amount of the check.

(I

ASSIGNMENT OF ERROR NO. 1.
As the wl1ole question of law and fact was submitted to the
court, counsel deem it necessary to assign as error only the
· action of the court in entering judgment for the plaintiff, as
under that assignment every question of the case can be
presented and determined.
It is submitted that the court erred upon the facts disclosed by the record in entering a judgment for the plaintiff,
but should have entered judgment in favor of the defendant.
The brief opinion of the learned trial judge, not actually made
a part of the record, but incorporated in the t.ranscr1pt of
·the evidence, found on page 59, is here quoted for convenience:
''Gentlemen, it seems from the evidence that the Rea.ves
Warehouse Company has received credit of $315 from vV.
S. Nichols. As between the bank and W. S. Nichols, the bank
wa.s entitled to these dividends liquidating capital. 1\tlr.
Easley was made an assignment of this claim and is bringing
suit against Reaves Warehouse Corporation, whose debt to
the bank has been reduced by the sum of $315 from W. S.
Nichols individual property, 'vhich property was delivered
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to the bank as security for this debt, in the event that the
Reaves Warehouse Corporation had paid this debt due the
bank from its own assets before this dividend 'vas .declared,
then W. S. Nichols or his assignee would be entitled to it,
not the bank of the Heaves Warehouse Corporation. Under
these circumstances it seems that lVIr. Easley is entitled. to
recover, and an order will be so entered.''
·
It is submitted that the evidence does not justify the finding of the a.bove facts, but even if it did such facts standing
alone would not entitle the plaintiff to recover in this action
against the Re~ves "'\Varehou.se Corporation.
I

IF NICHOLS HAD A CLAIM: AGAINST .REAVES WAREHOUSE CORPOR.ATION EASLEY IS NOT
ASSIGNE]""J THEREOF.
At the very outset of the case we submit it is essential to
determine whether or not Easley was the assignee of the
claim, if any, of Nichols against the Reaves Warehouse
Corporation, because, unless Nichols did assign his rights it
is of course apparent tl1at Easley cannot maintain this suit.·
Emphasis is laid upon the fact that the question is: Did
Nichols assign a claim, if ai)y, against R.eaves Warehouse .
Corporation, the defendant in this action~
The sole testimony on this point is contained in the testimony of Easley, and the material part, page 17, has already
been quoted above. 'ehe only conclusion from this statement
of the plaintiff is that all that Nichols did was to endorse
and deliver to him t11e check for $315.00. Easley stated on
page 21:
"I do recall at tlw time Mr. Nichols gave me that cl1eck
he gave me the impression that there might he some question
raised, and that he was entitled to it, but if I insisted on it
I would get it, but I don't know that I understood fully the
situation until I 'vent to the bank."
I

•

And further on page 22:
"At that time lVfr. Nichols was very hard up, and probably
still is, and he stated tllat he had a dividend from the Independent Warehouse Company. stock and that he would turri it
over to me in paymm1t of the fee, and, reaching in his dra.wer,
he got the check and endorsed it, and told me if I would go
to the bank I would get the money. I do not recall exactly
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what he said, but I have some recollection that he said some
question might be raised but if I would go to see the banker
it would .be paid.''
Tlris testimony it is submitted shows clearly that all that
happened was the mere endorsement and delivery of the check
to Easley under circumstances which would put him on notice
at the time that some controversy as to the payment of the
check was likely to arise. It will be observed that the check,
page 23, was drawn on the Boston National Bank, signed
Independent Warehouse Company, and in no way binds or
has any reference or any claim against the Reaves Warehouse Corporation. Counsel confidently submit therefore
that the only rights that Easley took when this check 'vas
turned over to him were such rights as Nichols had to collect
from the Independent \Varehouse this dividend. It is enth;ely true tha.t the acceptance of this c.heck may not have
ex .;nguished Easley's claim against Nichols, or that he might
h ve proceeded against Nichols a.s an endorser. But it is well
ettled, and as we understand is not controverted, that the
_ delivery of a check is not the assignment of a particular
fund. Code ~f Virginia, Section 5751 :

''A cheek of itself does not operate as an assignment of
a.ny part of the funds to the credit of the drawer with the
bank, and the bank is not liable to the holder unless it accepts or certifies the check.''
B. cf; 0. Bailwa,y Co1npany v. Ji'irst National Bank, 102 Va.
753.
It is therefore confidently submitted that" the plaintiff must
of necessity fail in this action, for it clearly appears that
even if Nichols had any claim against the Reaves Warehouse
Corporation such a claim as between Nichols and Easley was
never mentioned: there 'vas never an assignment which authorized Easley to sue the Reav~s ""'.N a rehouse Corporation;
there were no agTeements or dealings between them, and that
regard~ess of where the $315.00 in question was applied, or
what became of it, and regardless of 'vhether Nichols had a
good or bad claim for said $315.00, that the .endorsement and
delivery of this check did not carry withit an assignment of
the specific fund, and that Easley therefore could not as the
holder of said check follow the fund and obtain a juagment
against R-eaves Warehouse Corporation, because said fund
was collected by the Planters & 1'Ierchants National Bank
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under an agreement between it and Nichols, and applied in
the reduction of the alleged debt of the Reaves Warehouse
Corporation, even if it should be admitted that said $315.00
'vas so used.

~CHOLS HAD HOUSE
NO CLAIM AGAINST REAVES W.ARECORPORATION.

/~1-

The learned trial court found that the Reaves Warehouse
Corporation received a credit of $315.00 from W. S. Nichols,
.and in effect that the debt of the Reaves 11'arehot£se Corpo.ration to the bank was reduced by $315.00·from the individual
property of \V. S. Nichols. In other words, the court in effect found that the evidence established that there existed a
debt of $315.00 due by the Reaves "\V arelwuse Corporation to
W. S. Nichols. Counsel has attempted to point out that even
if such facts existed there was no assignment of any such
claim from Nichols to Easley. It is submitted that even if
there was such an assignment that the evidence wholly fails
to establish the existence of a valid debt due and payable
. from Reaves Warehouse Corporation to Nichols. On the
<eontrary, a.ll of the testimony shows exactly an opposite situation. The theory of plaintiff seems to be that there was a
primary obligation of the Reave.s Warehouse Corporation as
to which Nichols was merely an accommodation endorser or
guarantor, and that a.s to any payments made out of the Independent Warehouse stock which Nichols and Reaves de.posited a debt of Reaves Warehouse Corporation imme(li.ately arose to Nichols. It is submitted that there was no testimony to establish such facts. On page 41 the ~tness Steb~
bins, introduced by the plaintiff, testified as follows:
'' Q. Please tell the court whether this note, referred to
in thi.s collateral agreement, was a primary obligation of the
R.eaves Warehouse Company or if it was a debt of Nichols
·and Reaves, and what was the explanation of using this
method of negotiating the loan?

"'\Vitness: The debt was literally a debt of Nichols and
Heaves, and the only reason tha.t the Reaves Warehouse
Corporation was ever formed was because it was the only
way to finance the balance of that thirty-five thousand dollar
debt locally. It c0uld not be financed elsewhere, and that
was tlm only way 've could finance tha.t amount for Nichols
and Reaves-by incorporating and making this company.''

~--
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On page 57 Reaves, the witness introduced for the defendant, testified:
'''¥hat was the understanding between you, Mr: Nichols
and the bank with reference to the proceeds of this purchase
price which "~ould be re-distributed to the stockholders l
·who was it to belong to?
"1\.. l\lly understanding was that it was to go to help pay
this money that we borrowed from the bank, that we were
to have nothing· to do with it, and that it was to be collected
by the bank.:'
4

There is nothing in the record which denies these statements; nothing it is submitted from which the court could
ha.ve inferred that there was a debt clue by the Reaves Warehouse Corporation to Nichols. On the contrary, all the facts
and circumstances surouuding the transaction indicate an
opposite conclusion.
It will be ohsm·ved that on the 22ncl of July, 1922, Reaves
and Nichols were liable to the Independent Warehouse for
the balance of the purchase price of the property amounting
to $32,800.00. On that same day, and all as one transaction,
. they conveyed this real estate to the corporation owned by
tbem. They had the corporation to execute its notes "Thich
they endorsed, and they executed an agreement in which the
corporation did not join, that they were liable on these notes
as makers, and they deposited stock owned by them in the Independent "\Varehouse, and took in lieu thereof stock of the
Reaves \Varehouse Corporation. Heaves and Nichols then obtalned tl1e proceeds from the notes so executed, and secured,
and took that money to discharge their personal obligation to
the Independent Warehouse Corporation. '~ro now allo'v ::N"ichols, after he has sold his stock in the' Reaves "\Varehouse Corporation, to set up this transaction so as to require the Reaves
Warehouse Corporation to pay his individual debts, would,
to say the least, be most inequitable. On the contrary, it is
apparent that the transaction looked at as a whole 'vas just
·what Reaves sa.ys it was, and that the court's decision 1s
agai11st the fair weight of the evidence 'vhen it attempts· to
segregate the deed of trust and conveyance from the agret"ment making Reaves and Nichols liable for the debt.
'rhe rlebt which "ras paid hy the proceeds from the loan was
originally a debt of Reaves and Nichols and remains so, and
certninly from the facts in this record there is no fair inference which can arise simply because of this payment; tha.t
there was in fact a debt of the Reaves Warehouse Corporation to Nichols. It is further to be observed that Nichols
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recognized this fact, for, when the check 'vas delivered to
him through error, upon request of Lacy, he promised to turn
it over to the bank and told Easley when he gave it to him
that there might be some difficulty aboiJ.t getting the check
paid. However, the transaction disclosed in this record may
be disguised, the sum and substance of the transaction was
that Reaves and Nichols worked out a. plan. through the corporation they then owned to pay the purchase price of the property; that they elected to exchange, and did exchange the
real estate and the stock owned by them in the Independent
\Varehouse Corporation for the stock of Reaves Warehouse
Corporation and its agreement to pay this debt for which they
were liable.
Particular attention is called to the fact that there is nothing in the so-called collateral agreement, nothing in the deeds
introduced which shows what the complete contract between
Reaves, Nichols and Reaves Warehouse Corporation and the
two banks was. The only testimony upon this point is the ·
testimony of Reaves, Stebbins and Lacy, and there is nothing in this testimony from which the court could have. found
that the evidence established a debt due by the Reaves vVarehouse Corporation to Nichols.

THE BURDEN O:B., PR.OO:B., IS ON EASLEY TO ESTABLISH BY A PREPONDERANCE OF THE EVIDENCE A DEB~r DUJ~ AND PAYABLE FROM
RE.A.VES .\VAREFIOUSE CORPOR.ATION
TO NICHOLS.
Tt is submitted that the evidence in this case does not carry
tlu1t burden. The existence of such a debt was e.t.:pressiy denied by the Reaves Warehouse Corporation. The testiInony of ~a.sley is wholly silent as to it, and tl1e uncontroverted testimony of Reaves is that the understanding between Reaves and Nichols and the banks was that the dividends on the Independent stock were to go to pay the debt
and that Nicl1ols and Reaves 'vere to have nothing to do
with it.
It is therefore respectfully submitted that the findings of
fact of the learned trial eourt were not supported by the preponderanee of the testimony and are plainly against the testimony, and that the judgment should have been for the defendant.
Your petitioner, Reaves Warehouse Corporatio.n, therefore prays that it may be granted a writ of error and supersedeas from the aforesujd judgment and that said judgment
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may be reversed and judgment entered by this honorable
court for the defendant.
R-espectfully submitted,
REAVES WAREHOUSE CORPORATION,
By Counsel.
I, the undersigned; Malcolm J{. Harris, an attorney practicing in the Supreme Court of Appeals of Virginia, do
hereby certify that in my opinion there iB error in the judgment complained of in the foregoing petition, for which said
judgment should be reviewed and reversed.
¥
:MALCOLIVI K. HARRIS.
Received ,Jany. 13, 1927.
Writ of error and s~tpersedeas awarded. Bond Five Hundred Dollars. January 13, 1927.
VIRGIN~A:

Pleas before the Hon. E. W. liudgins,-Judge of the Circuit Court of Halifax County, at the Cpurthouse thereof,
on Friday, the 1st clay of October, 1926.
Be it remembered that heretofore, to-wit: In the Clerk's
Office of the Circuit Court of Halifax County, Virginia, on the
14th day of September, 1926, Jas. S. Easley, filed his notice
of motion against Reaves Warehouse Corporation, which
notice of motion is in the following words and figures, to· wit:
NOTICE OF 1\fOTION.
page 2

~

To Reaves Warehouse Corporation, a Corporation:

Notice is hereby given you that on Friday, October 1st,
] 926, tha.t being the fifth day of the September Term, 19261
between the hours of 10 A.M. and 6 P. M., or as soon thereafter as it may be heard, the undersigned will move the Circuit Court of Halifax County, Virginia, at Halifax, Virginia,
for a judgment against you for the sum of Three Hundred
and Fifteen ($315.00} Dollars, with interest thereon from
the 8th day of July, 1926, until paid, together with the costs

-----
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incident to this proceedmg; all of which is justly due from
you to the undersigned J as: S. Easley upon the following
facts, to-wit: W. S. Nichols received a. check dated July 8,
1.925, from the Independent Warehouse Company for the sum
of Three Hundred and Fifteen ($315.00) Dollars as a dividend on the stock of said vV. S. Nichols in said Independent
Warehouse Company. s·aid check was payable to the said W. ·
S. Nichols and was indorsed by said W. S. Nichols in blank
.and delhrered to the undersigned J as. S. Easley in payment of
an account due by said W. S. Nichols to said Jas. S. Easley.
rrhe ~aid sum of Three Hundred and Fifteen ($315.00) Dollar~ re.presented by the aforesaid check was demanded by the
P. &. :NI. Fir.st National Bank upon a collateral agreement.
whereby the aforesaid stock of said W. 8. Nichols in said
Independent 'Varehouse Company was assigned to said Bank
as collateral security for the payment of certain notes and
obligations due said Bank by said Reaves Warehouse Corpora1ion. Said sum of Three Hundred a:nd Fifteen ($315.00)
Dollars being the amount of the aforesaid dividend due said
W. R. Nichols was thereupon collected by said P. &. M. First
N·ational Bank and appli-ed by said Balik upon the payment
of a note due to said Bank by said R.eaves Warehouse CorporatioJ1.
Hiven under my hand thi.s 14th day of September, 1926.
Respectfully,

JAS. S. EASLEY.
pag·e 3} SHERIF'F'S R.ETURN SHOWING RETURN
ON NOTICE.
I executed the within writ of September 14th, 1926, on the
Heaves Warehouse Corporation by delivering a true copy
thereof to D. T. Reaves, President of the Reaves Warehouse
Corporation in person.
·
J. C..BASS,
Deputy Sheriff for L. W. Rice, Sheriff. ~

CLERK'S CERTIFICATE ON NOTICE.
Filed in the Clerk's Office of Halifax Circuit Court pn the
14th day of September, 1926, and docketed acooiding to law.
E. C. LACY, Clerk,
By JAS. H. MEDLEY,
Deputy Clerk.
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And at another day, to-wit: .A.t a Circuit Court held for
the County of Halifax, at the Courthouse thereof on Monday,
the 27th day of September, 1926, the following order was
@~~:

.
/

_page 4 ~ Virginia: In the Circuit Court of Halifax County,
September Term, 1926.
J as. S. Easley

vs.
Reaves Warehouse Corporation.
This day came the plaintiff, by his attorney, the defendant, not appearing although solemnly called.
Whereupon on_ motion of the plaintiff, by his attorney, it
is ordered that the defendant file the gTounds_ of its defenc.e
to this action by Wednesday morning, September 29th, 1926.

A Copy,-Teste:
E. C. LACY, Clerk.
A.nd at another day, to-wit: At a Circuit Court held and
continued for the County of Halifax, at the Courthouse
thereof, on Wednesday, the 29tll day of September, 1926,
the following order was entered:
ORDER.
page 5 ~ eTas. S. Easley
vs.
Rea.ve.s vVarehouse Corporation.
This da.y came the defendant, by its attorney, and filed its
grounds of defence to the plaintiff's action in pursuance of
an order entered in this cause at a former day pf the present
term. And on motion of the defendant, by counsel, it has
leave to file its demurrer to the plaintiff's notice of motion,
in which demurrer the plaintiff joins.

GR,OUNDS OF D·EFENCE.
page 6

~

In the Circuit Court of I-Ialifax County, Virginia.

J as. f?. Easley

v.

Reaves Warehouse Corporation.
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GROUNDS OF DEFENSE.
The defendant besides its demurrer filed will plead the
general issue and for further defense sets out:
1st. That the plaintiff, Easley, cannot maintain an action
against it merely by reason of the fact that he held or holds
a check of the Independent vVarehouse Corporation payable to \V. S. Nichols.
2nd. That the defendant, Heaves Vvarehouse Corporation,
is not no·w and has never been indebted to W. S. Nichols in
any amount.;
3rd. That the stock of the Independent Warehouse Company deposited as collateral by W. S. Nichols was not deposited as collateral as aceommodation by W. S. Nichols but
the said W. S. Nichols received at the time same was deposited full and complete value for the deposit of said collateral and had no further interest in nor title thereto;
4th. That the said check for $315.00 did not represent a
dividend in the ordinary sense of the word, that is as the paying out of surplus earnings on the stock of the corporation,
hut was a liquidating divid~nd representing part of the stock
itself, being a distribution of the capital of the Independent
Warehouse Company 'vhich was in the course of liquidation; that the said ,V. S. Nichols had received full and complete payment for his stock in the Independent W a.rehouse
Company from the Reaves Warehouse Corporation; that the
said stock having been deposited with the P. & ~I. First
National Rank to secure the debt of W. S. Nichols, upon which
the Reaves Warehouse Corporation was a joint maker for
accommodation, the liquidating dividends of said stock were
received to pay and discharge the debt of VII. S. Nichols, and .
not the debt of the Reaves Warehouse Corporation and,
therefore, there is no liability on the Reaves Warepage 7 ~ bouse Corporation to Nichols on account of sahl
check or on account of any other matter.
5th. In any event,. however, Reaves W arehous,e Corporation sa:ys that the delivery of said check to Nichols was
wholly through error and m'istake in which Nichols pa:rticipated; that Nichols never had title to said check and never
held same as his own property and had no right to transfer
same to Jas. S. Easley, and this fact was well known to the
i

\
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said Easley, but that in any event the assignment and transfer of .said check did not represent the assignment of any
particular fund and gave the said Easley no right to collect
any particular fund, but ·if any rights at all, merely a claim
against the maker and endorser of said check.
REAVES WAREHOUSE CORPORATION,
By HARRIS, HARVEY ~ BROWN; Counsel.
NOTE AND DEMURR.ER OF DEFENDANT TO
AMENDED NOTICE.
page 8 ~ Virginia: In the Circuit Court of Halifax County.

J as. S. Easley

v.

Heaves vVarehouse Corporation.
Demurrer to Notice of Motion.
. Now comes the defendant, Reaves Warehouse Corporation,
and demurs to the notice of motion served upon it and for the
grounds of its demurrer sets out the following:
1. The notice alleges that the plaintiff, Easley, is the holder
of a check for $315.00 made by the Independent Warehouse
Company, payabl~ tQ one W. S. Nichols; that the said check
was endorsed by Nichols and delivered to the said Easley.
rhe notice does not allege or show any contrac.t or obligation between Reaves \Varehouse Corporation and the plaintiff. It is not alleged or shown that Reaves Warehouse Corporation is a party to said check, participated in or authorized ..
the collection of any of" the fund by the P. & 1\JI. First National
Bank, and, therefore, there is no cause of action alleged
against the Reaves Warehouse Corporation merely by reason of the fact of the. delivery of said check by Nichols to
J!jasley. Therefore the defendant prays judgment.

By

. REAVES WAREHOUSE CORPORA'fiON,
HA~RIS, HARVEY & BROWN, Attorneys.

And at another day, to-wit: At a Circuit Court continued
and held for Halifax County, Va., on Friday, the 1st .day of·
October, 1926, the following amended notice of motion was
filed by leave of Court, which amended notice is in the follo,ving ·words and figures, to-wit:
I

!
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page 9 ~ To Reaves Warehouse Corporation, a Corporation:.
Notice is hereby given you that on Friday, October ls'4
1926, that being the fifth day of the September term, 1926,
between the hours of 10 A. M., and 6. P. M., or as soon there-

.after as it may be heard, the undersigned will move the Circuit Court of Halifax County, Virginia, at Halifax, Virginia,
for a judgment against you for the sum of Three Hundred
and Fifteen ($315.00) Dollars, with interest thereon from
the 8th day of July, 1926, until paid, together with the costs
incident to this proceeding; all of which is justly due from
you to the undersigned J as. S. Easley upon the following
facts, to-wit: W. S. Nichols received a check dated July 8,
1925, from the Independent vVarehouse Compft:ny for the
sum of Three Hundred and Fifteen ($315.00) Dollars as a
dividend on the stock. of said W. S. Nichols in said Independent "\Varehouse Company. Said check was payable to
the said W. S. Nichols and 'vas indorsed by said W. S. Nichols
in blank and delivered to the undersigned J as .. S. Easley in
payment of_ an account due by said W. S. Nichols to said Jas.
S. Easley, and said sum of Three Hundred and Fifteen
($315.00) Dollars was assigned by said· Nichols to said J as. S.
·Easley. The said W. S. Nichols executed an· agreement dated
the .... day ·of July, 1926, 'vhereby the said Nichols assigned his stock aforementioned in the said Independent
Warehouse Company as collateral security to the Boston
National Bank and the P. & }tf. National Bank as guarantor
and as collateral .security for the payment of notes made by
the Reaves Warehouse Corporation and indorsed by the
Reaves Warehouse Corporation, a:i1d which said notes represented debts due to said Banks by said Reaves Ware~1ouse
Corporation. The said Reaves Warehouse Corporation had
kno"rledge of and assented to the said collateral agreement
and the deposit ·of said stock as collateral security thereunder as above set forth. Thereafter the said sumo£ Three
Hundrec,l and Fifteen ($315.00) Dollars represented by the
aforesaid check and representing the share of
page 10 } said W. S. Nichols in the distribution of the assets
of said Independent Warehouse Company was obtained by the said P. & M. First National Bank under and
by virtue of the aforesaid collateral agreement of July, 1922,
and was applied by .said P. & M. First National Bank to the
payment of the note of the said Reaves Warehouse Corporation held by said Bank. amounting to originally $16,400.00
and which said note represented a. debt of the said Reaves
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Warehouse Corporation, and the said sum of Three Hundred
and Fifteen ($315.00) ;Dollars, the share of the said W. S ..
Nichols was thereupon applied to the payment of the said
Reaves "\Varehouse Corporation's note, and thereupon the
said Reaves vVarehouse Corpoi·ation became, and was indebted to the said W. S. Nichols and to the said J as. S. Easley as assignee of the said W. S. Nichols tn the sum of ThreeHundred and Fifteen ($315.00) Dollars, for money had and
received.
JA~IES S. EASLEY,
By Counsel.
~1. B. BOOI{ER, p. q.
And at another day, to-wit: At a Ci1·cuit Court continued
and held for Ifalifax County on Friday, the 1st day of October, 1926, the day first herein mentioned, the follo,ving judgment was entered, which jndgment is in the following words .
and figures, to-,vit:
page 11 ~

JUDGlVIENT.

,Jas. S. Easley, Plaintiff,
vs.
Reaves 'Varehouse Corporation, Defendant.
This day came the parties, by their attorneys, and the
}Jlaintiff, by counsel, moved the court to allow him to file an
amended notice, to which motion the defendant, by counsel,
objected on the ground that said notice alleges an entirely
new case, which motion was overruled and the plaintiff allowed to file said amended notice, to which ruling of the court,
the defendant, by counsel, objected. And the defendant, by
counsel, filed a demurrer to said amended notice in which the
plaintiff joined, which demurrer "ras overruled by the court.
Neither party requiring a jury the Court in lieu thereof proceedin,q to try said case, after hearing the evidence of witnesses and argument of counsel, doth consider that the plain- tiff recover from the defendant the sum of Three Hundred
and Fifteen ($315.00) Dollars, with interest thereon to be
computed after the rat~ of 6% p<.>-- annum, together ·with his
costs by him, ahout his motion in this behalf expended. On
motion of the defendant, hy counsel, this judgment is suspended for sixty days to allow the defendant to file a petition for a writ of error, but the defendant is requirer.l to
•.-c.~enter into and acknowledge a bond in the penalty of Five

~I
I
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Hundred ($500.00) Dollars, with good security, conditioned
according to law.
·
Bond was given with good .security as required by this
order.
page 12 ~ J as. S. Easley
vs.
Reaves Warehouse.

GROUNDS OF DEM.URRER TO AMENDED NOTICE.
1. ~rhe notice alleges merely that the P. & ~I. First NatiOiial Bank collected the debt in question and applied same
on a debt due by Defendant, it does _not allege or show the
rec:eipt of the, money. or acceptance· thereof by Defendant.

2. The notice alleges the taking of the money by the Bank
and does not allege or show any money had or received by
defendant.

a. The notice shows the money received by the Bank under
an ag-reement and used to .discharge the liability of Nich~ls.
H. H. & B.
page 13 } In the Circuit Court of Halifax County, Virginia.
James S. "Wasley

v.
Reaves Warehouse Corporation.
_'l,o Senator

:n:r.

B. Booker, Attorney for J as. S. Easley:

Please take notice that I will on the 20th day of October;
1926, tender to the Honorable E. W. liudgins, Judge of the

Circuit Court of Halifax County, Virginia., three bills of exceptions on behalf of defendant in theN otice of :Niotionlately
pending in said court under the style of James S. Easley v.
Reaves \Varehouse Corporation.
·
Respectfully,

HARRIS-HARVEY & BROWN,
Attorney for Reaves Warehouse Corp~ratiol'P'.
.....

_.......

(?\''·'···

--·.
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I hereby accept legal service of the within notice, this 9
day of October, 1926. .,
M. B. BOOKER,
Attorney for James S. Easley.

page 14

~

James S. Easley
v.
.Reaves Warehouse Corporation.
BILL OF EXCEPTION NO. l.
Be it remembered that upon the calling of this case the defendant appeared by counsel and filed its demurrer with the
grounds therefor, whereupon counsel for plaintiff asked leave
to amend the original notice in the manner as shown by the
amended notice, incorporated into the record of this action,
which is hereby referred to and made a part of this Bill of
Exception as fully as if copied herein verbat4n, and the defendant objected to said amendment upon the ground that
. said amendment sought to set up an entirely new cause of
action.
The court overruled .said objection and permitted said
amendment, to which action the defendant, by counsel, excepted and the defendant then tendered its written demurrer,
assigning the grounds thereof, to the amendment.
To the action of the court in overn1ling said demurrer the
defendant, by counsel, excepted.
Teste: This the 20th day of October, 1926.
E. \V. HUDGINS, Judge.
page 15

~

James S. Easley

v.

Reaves Warehouse Corporation.
BILL OF EXCEPTION NO. 2.
Upon the trial of this case, both parties having waived a
jury, and submitted all que.stions of law and fact to the court,
the plaintiff introduced' on ·its behalf the witness, Jas. S.
]}asley, whose testimony in chief appears on pages 2 to 6,
inclusive. The· cross-examination of said ·witness appears

I
I

(
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on page.s 6 to 9, inclusive. The plaintiff further introduced
on its behalf the witness, C. H. Stebbins, whose testimony in
chief appears on pages 9 to 15, inclusive, and 'vhose cross
examination appears on pages 15 to 29, inclusive, and re-direct examination appears on pages 29 to 32, inclusive.

The plaintiff then introduces hvo certain deeds, appearing
on pages 32 to 36.
·
The defendant, on its behalf, introduced witness, D. T.
Lacy, Jr., whose testimony in chief appears on pages 36 to
39, inclusive, and 'vhose cross-examination appears on page
40 and the re-direct examination on page 41.
The defendant also introduced a certain witness, D. T.
Reaves, whose testimony appears on pages 41, 42, 44; all of
which evidence is as follows:
page 16 }

Note: Demurrer filed by the defendant is argued by counsel. The notice is amended, to which
counsel for the defendant objects on· the ground that an entirely new cause of action is set up.· The objection ts overruled and exception noted by the defendant.

Counsel for the defendant demurs to the amended notice,
wl1ich demurrer is overruled and counsel for the defendant
excepts.
.TA~fES S. EASLEY,
the plaintiff, being duly sworn, testified as follows:

Examined bv Mr. Booker:
Q. You are the plaintiff in this notice of motion, are you
not?
A. I am.
Q. 1"'ou live at Halifax, and practice law, do you Y
A. Yes.
Q. You have instituted suit for $315.00 against the Reaves
Warehouse Corporation; please state fully to the conrt just
ho·w you got possession of this check and all about this tranS··
action~

A. Back in the year 1925 (I don't remember tl1e da.t~, but
sometime during the summer of this year) I was attorney
for the lPirst National Bank of South Boston, and it was
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r-,
I

through that connection that some matters }fr..
Nichols was interested in came up, some right. serious matters, affecting his interests, and he wanted
me to represent his interests, which I agreed to do. I had
attended to several matters for him, which covered a period
of several months (I do not recall the exact period), but along
in the summe~ of that year, when the larger part of those
matters had been cleaned up, I "rent to :rvir. Nichols to have
some understanding· with him about a fee. I had not said
anything to him about· it until that time. I went to his office
to agree on a fee. I told him I thought that for the work
I had done up to that time a fee of $300 would be a proper
sum, which 1\fr. Nichols agreed to, and in that conversation
he said "I have a dividend from the Independent "\Varehouse
Company's stock which has just come in and I will turn that
over to you.'' That dividend amounted to $315.00. He had
· a check for that amount of money frqm the Independent
\Varehouse Company, which lH~ endorsed and gave to me. I
·· - to·ok that check to the Boston Nati9nal Bflnk, on which it was
· drawn: I do. no~ __ r.~_call which: one of the officers I saw, but
I- was told there that that check was held under a collateral
agreement to secure a debt or note of the Reaves Warehouse
Corporation which "ras held by the P. & M. Bank, and if
I could straighten it out "rith them that they 'vould pay it,
but that they could not pay it until it was straightened out
with them as they held the agreement. I am unpage 18 ~ dertaking to give the substance but not the words.
I went to see Mr. Stebbins, the cashier, and he told
me he claimed this dividend under a collateral agreement
tlnder which he held this stock to guarantee the payment of
a note of the R.ea.ves Warehouse Corporation which amounted
to, I think, $16,400. I know that that was the original amount
of it. We had some discussion, and I urged Mr. Srtebbins
_to release it. At that time there was a little feeling apparent between 1\:Ir. Stebbins and Mr. Nichols, and I explained to
him that this was mine and not Mr. Nichols. l-Ie did not
agree to release it, although he did not at that time absolutely turn it down.
page 17

~

l\'[r. Harris: Your Honor will, of course, understand that
this being a proceeding before your Honor, I am not undertaking to object to some of the evidence which I do not think
is l)inding on the defendant. \Vith that understanding, I do
not sec the advantage of interrupting. I am sure that your
Honor will not consider 9vidence which is not binding, but
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.I do not want to interrupt. I do not think conversations
between Mr. Stebbing and 1\Ir. Easley would be binding on
the defendant.
Mr. Booker: I think it is admissible.
Witness: I was undertaking to avoid conversations as far
as possible.
The Court: Go ahead.
Witness (Continuing) : .A.t any rate, Mr. Stebpage 19 } bins did not relinquish his claim, although my im~
pression is that he left the rna tter pending at that
time. I went to see Mr. Stebbins from that time until this
past summer. I suppose I talked with him seven or eight or
ten times. I never could persuade him to relinquish his claim
under that collateral agreement. Finally this check was coJlected-1\tir. Stebbins did not collect the check·in 1925, and in ·
a suit 'vhich was brought in this court by the Reaves Warehouse Corporation ag·ainst Mr. Nichols, this obligation was
set np as an offset, thinking· that the check had been paid to
the P. & lVL Bank on that agreement. It developed· in the
proceeding that it had not been paid. After that suit was
overBy

::Mr.

Booker (Interposing) :

Q. vVhen VlaS that suit?

A. That suit was, I think, at the May term of this last 1\tiay
Court. After it developed that this check 'vas still held by
. the Boston National Bank and had not been collected, that
claim was withdrawn, and immediately after that suit, w·hich
resulted in a verdict in favor of ~Ir. Nichols, I went down to
South Boston again, thinking that the matters between
Reaves and Nichols had been cleared up in that suit that they
would turn this check loose. I found .J\ir. Stebbins had gone
to the hank the dav after this suit was tried and
page 20 ~ then collected this check, and, as I understood, collected it under the collateral agreement.
Q. Do you kno'v whether that was applied on the Reaves
"\Varehouse Corporation note, or not~
A. I only know that from 1\tir. Stebbins' statement.
Q. fie told you so?
A. He told me so.
Q. Is. there anything else you can think of that has any
l;earing on this case 1
·
A. I think that is the only connection I had with it.
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By 1\fr. Harirs :
Q. Mr. Easley, were you familiar, in a general way, with
this collateral agreement and these notes, and so forth, prior
to the time you received the check~
A. No, sir, I was not. No, sir, I may have had a very
vag11e understanding of it through some other matters, but
· I am sure I had no positive knowledge of it. I was not representing }rir. Nichols back when this old settlement was made
and, therefore, I had no personal knowledge of that arrange·
ment. As I say, I possibly heard something in a vague way
be£ore that, but I do not recall I knew anything about it. I
know I did not kno'v about the collateral agreepage 21 ~ ment, because the first I heard of it was from Mr.
Stebbins.
Q. He told you it was a dividend on this stock; did you
know that this dividend was a liquidating dividend?
A. I suppose I did. The check states on the face of it
"Dividend $2.50 share Independent Warehouse stock". I
suppose I did. I am pretty sure I had that impression.
Q. It is a fact that this is not a dividend in the ordinary
sense of tl1e word 1
A. No. I kne\V that the Independent Warehouse Company
had gone out of existence.
Q. And that this was a distribution of its capital?
A. I did not kno'v what it 'vas a distribution of, but to wind
up the old company.
Q. Did you know that this stock of Mr. Nichols' was deposited with the bank as collateral f
A. I don't think I knew that until I 'vent to bank. That
is my recollection. J\tiy memory is not the best i'n the world;
I can remember impressions, but I cannot remember conversations. I do recall at the time Mr. Nichols gave me that
eheck he gave me the impression that there might be some
question raised, and tha.t he was entitled to it, but if I insisted on it I would get it, but I don't kno'v that I understood
fully the situation until I went to the bank. I knew I would
have to argue it a:nd probably would have to go
page 22 ~ from one bank to the other.
. Q. Do you remember how promptly you presented the check?
. A. The .same day.
Q. Did this conversation take place between Mr. Nichols
and you in his office f
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A. Yes.
.
Q. That" was the first time he mentioned it that he told
you he had this check and would give it to you in payment of
the fee¥
A. At that time Mr. Nichols was very hard up, and probably still is, and he stated that he had a dividend from the
Independent ·warehouse Company stock and that he would
turn it over to me in payment of the fee and, reaching in
his drawer, he got the check and endorsed it, and told me if
I would go to the bank I would get the money. I do not recall
cexactly what he said, but I have some recollection that he
said some question mig·ht be- raised but if I would go to see
the banker it would be paid.
""
Q. Did he tell you that the check had been delivered to
him through error~ .
A. No, .Sir.
1\'[r. Booker: We 'vant to file the check .as an exhibit.
Note: 'rhis check is filed as Exhibit No. 1, and is as follows:
page 23 ~

EXHIBIT NO. 1.
"No. 3
South Boston, Va. July 8, 1925.

Pay to the order of W. s: Nichols
$315.00
'11hree hundred fifteen & No/100 Dollars
li"or Dividend $2.50 Share Independent Warehouse Stock

INDEPEND·ENT vVAREHOUSE CO.''
~l'o

The BOSTON NATIONAL BANIC
South Boston, Va..

Endorsed "W. S. Nichols."
C. H. STEBBINS,
on behalf of the plaintiff, being duly sworn, testified as follo,vs:

Examined by Mr. Booker:
. Q. Mr. Stebbins, do you live at South Boston?
A. Yes.

·.

~..
~
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Q. And you are the cashier of the P. & 1\L National Bank!
A. Yes.
1Ir. Booker: If your Honor please, I want to introduce the
cqllateral agreement.
:i\fr. Harris: I object to the introduction of it on the ground
that it is not binding upon the Reaves \Varehouse Corporation, not being signed by them, or a party to it.
page 24

~

By l\1r. Booker :
Q. You are shown an agreement entered into on
the blank day of July, 1922, between D. T. Reaves·, party of
the first part, W. S.. Nichols, party of the second part, Boston National Bank of ~outh Boston, V'irginia, party of the
third part, and Planters & 1\lferchants National Bank of
South Boston, Virginia, party of the fourth part. Please
examine that and state if tluit agreemnt \Vas entered into
between W. S. Nichols and D. T. Reaves and the Boston
National Bank and the P. & M. First National Bank~
A. Yes, sir, it was.
·
1\'fr. Booker: VVe offer it in evidence.
Note: This paper is filed marked No. 2 and is ns follows:
EXHIBIT NO. 2.
''THIS AGREEl\iENT, made this .. day of July, 1922,
between D. T. Reaves, party of the first part, W. S. Nichols,
party of the second part, Boston National Bank, of South
Boston, Virginia, party of the third part, and Planters &
j\,ferchants National Bank of South Boston, Virginia, party
of the fourth part.

. ·wHEREAS, the parties of the third and fourth part have
each discounted and now hold a note made by the Reaves
vVarehouse Company, Incorporated, bearing even date, herewith, and payable four months after date, to its own order,
and by it indorsed, for $16,400.00 and,
paye 25 ~

'VHEREAS, tl1e parties of the first and second
part desire to guarantee and .secure the payment
nf said two notes, and any rene,vals thereof.
NOvV, \VI-IEHEFOR.E, TI-IIS AGREElVIENT 'VITNESSETH: that said D. T. R-eaves and W. S. Nichols, in
consideration of the sum of $5.00 cash in hand paid to them,

-

---
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do hereby guarantee the payment of said notes for $16,400.00,
held respectively by the parties of the third and fourth part,
and they also guarantee the payment of any renewal of said
notes, in whole or in part, and agree that they .shall be bound
for the payment of said notes as fully and .to the same extent
as they would be bound were they makers thereof.
And in order to secure further the payment of said notes,
the said W. S. Nichols and D. T. Reaves have deposited, ·with
the Boston National Bank certificates representing the capital stock of the Independent Warehouse Company, Incorporated, of the par value of $25,150.00 dollars, and certificates
-representing the capital stock of the W. S. Nichols LumberCorporation of the par value .of $7,600.00 dollars, and certificate representing the capital stock of Reaves Warehouse
Corporation of the par value of $30,500.00 dollars; which said
certificates the said Boston National Bank shall hold as coi:·
lateral security for the payment of said note held by it, and
of said note held by the Planters & ~{erchants National Bank,
without preference or priority, it being the purpage 26 ~ pose of this agreement to secure said two notes
equally and ratably.
If default be made in the payment of either one of said
two notes, said Boston N a.tional Bank is hereby expressly
authorized to sell said .stock, or any part of it, at either public or private sale, and after the costs of each sale are paid,
it shall apply the residue of the purchase price ratably to
the payment of the hvo notes hereinabove mentioned. At
any sale held hereunder either o£ said banks may become·
the pu1·chaser of any part or all of the stock sold.
The said D. T. Reaves and W. S. Nichols hereby waive their
homestead exemption as to the obligation assumed by them
hereunder.
The Boston National Bank agrees to hold the stock deposited 'vith it as aforesaid, upon the terms set out in this
agreement, that is, for the equal and ratable :protection of
itself and the Planters & :Merchants National Bank, with regard t.o the two notes above described.
Witness the following signatures and seals:
W. S. NICHOLS
(Seal)
D. T.REAVES
(Seal)
BOSTON NATIONAJ.J BANK,
By . . . . . • . . . . . . . . . . . . . . . . . . . . . Cashier.
PLANTERS & J\IIERCHANTS NATIONAL BANI{,
Rv C. H. STWBBIN~, Cashier.''

.. - - -
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page 27 ~ By Mr. Booker:
Q. There is a check here for $315.00, dated July
5, 1925, payable to W. S. Nichols, drawn by the Independent
Warehouse Company on the Boston National Bank; please
state if the proceeds of that check were paid to W. S. Nichols Y
1Vlr. Marris: What is that?
J\lfr. Booker: I will 'vithdraw that.
Q. (Mr. Booker) Please state if that dividend was paid to
your bank, the P. & M. First National Bank, on a not~ made
by the Reaves Warehouse Corporation and endorsed by them Y
A. That amount representing this dividend was paid by
the hank and credited on the Reaves Warehouse Corporation's note.
· Q. Under the terms of that collateral agreement?
A. Yes; that is the ground upon which we claimed it.
Q. The amount of the note that you held originally was
how much?
A. $16,400.
(~. 'Vho was that note made by?
A. The Reaves Warehouse Corporation.
Q. And endorsed by whom 1
· A. The Reaves Warehouse Corporation .
. Q. Made by the R.eaves Warehouse Corporation and endorsed by the Reaves Warehouse Corporation 1
page 28 ~ ·A. Yes.
·
Q. And you rlaimed the $315.00 by virtue of the
collateral agreement which has just been introduced Y
A. Yes.
Q. When did you collect the $315.00?
A. I can't. tell you the date definitely.
Q. As near as you can get at it?
A.. Probably six or eight weeks ago. I can say this definitely, that it 'vas after that case was up here in court with
Air. Reaves and Mr. Nichols.

The Court: That case was tried at the July term, wasn't
it~

1Ir. Booker: I don't know. Mr. Lacy, do you kno'v?
vVitness: As well as I recollect, it was two week,s after that
I collected it. There was some delay about it. ·
~ir. E. C. Lacy (Clerk of Court): That case was tried
Thursday, July 8th.

Reaves Warehouse Oorporation.·v. Jas. S. Easley.

27

By Mr. Booker:
Q. July 8, 1926, it appears that the case was tried; it was
·
how long after- that ~
A. Probably two wee~ after that.
Q. And applied it to this note?
A. Yes, to the Reaves Warehouse Corporation note.
page 29 ~

CROSS EXAJ\IIIN.ATION.

By Mr. Harris:
Q. ~Ir. Stebbins, you are cashier of the P. & M. First National Bank Y
A. Yes.
· Q. So that the court will understand the whole transaction,
what was the Independent Warehouse CompanyY

1\ir. Booker : We object.
1'Ir. Harris: What are your grounds?
Mr. Booker: We do not think that that has· any bearing on
. this case. We do not want the issue confused. The issue
in this case is the transaction itself-the execution of this
note and the collateral agreement. That is the issue, and we
do not want to get away from it. We do not want to go into
the transaction with the Independent Warehouse Company.
We do not want to get away from the issue, and we think it
irrelevant and incompetent and not germane to the issue.
1\Jir. Harris: I have proceeded upon the theory, in trying
this case before your Honor, that so far as the actual objection to. the testimony is concerned and the practice as I hav.e
understood it was that the court hears the testimony as offered, and whatever testimony is improper the court will
naturally exclude it. I do not .see to save my life how the
court can pass upon the actual merits of this controversy
unless the court understands the whole situation.
page 30 ~ Mr. Booker introduces this witness and asks the
witness if it was paid to him as stock of the. Independent Warehouse Company. The evidence refers to the
stock of the Independent Warehouse Company, and yet he
says that I cannot show what the Independent Warehouse
Company was. I will state to your Honor very frankly my
·entire purpose.
The Court: I 'vill overrule the objection now.
1\ir. Booker: We save the point.
l\Jir..Harris: I do not know whether your Honor wants me
to do it, but I think I can, state the whole is.sue between us
now.
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The Court: All right.
¥r. Harris: The issue, under these pleadings, is that these
gentlemen are proceeding on the theory that Mr. Nichols de-·
posited his stock with this bank as an accommodation endorser, or ·maker, or guarantor, for a debt of the Reaves
Warehouse Corporation; that, therefore, if his collateral, or
a part of his collateral, was used in the reduction of that
debt, the Reaves Warehouse Corporation became indebted
to him by reason of the fact that his collateral deposited as
an accommodation depositor, we may call him, was placed
on this debt for accommodation. Your Honor will observe
that I have demurred to the notice upon the ground
page 31 ~ that the notice does not allege that fact. The no.
tice, I snl:mit, is entirely de~ec.tive from that point
of view. But, assuming that that would be put in by amendment, the position of the Reaves Warehouse Col'I)Oration is
that that is an entirely erroneous theory of the facts; that,
as a matter of fact, the debt was not au accommodation of
Nichols for the Reaves Warehouse Corporation but that the
Reaves \Varehouse Corporation executed the 110te was an
accommodation for Nichols, and that the money, the proceeds
from the note, 'vent to pay his debt, and that Nichols received his stock in the corporation in exchange. The real
issue is was it an accommodation by Nichols or an accommodation by the Reaves Warehouse Corporation. I can show,
I believe, by witnesses that as a matter of fact this note was
made by R.eaves Warehouse Corporation, owned by Nichols
and Reaves, and that the proceeds of this money 'vent to pay
the purchase price of the property which Nichols and Reaves
were bound to pay for, and which they transferred to the
corporation, and that it paid off Nichols debt, and that Nichols
'vas in no sense of the 'vord an accommodation guarantor but
it was his principal debt, made in the name of the corporation, and whatever collateral was applied to it ought to be
applied to it, and that the only time that the accommodation
arises is 'vheu sufficient payments have been made by Nichols
to wipe out the original borrowing, the proceeds
page 32 ~ of which Nichols received.
l\fr. Booker: The reason I objected to it is I
expected something like that. We can't go a'vay from the
'vritten agreement. I want to read the agreement to you.
1\fr. Harris: Do I understand you to say you can introduce a written agreement to which the defendant is not a
party and bind him T
.
l\{r. Booker: I can bind him to tl1e extent to meet the
particular facts in this controversy.
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The Court : Go ahead.
JYir. Booker: I will read the agreement (Reads agreement
No. 2 heretofore copied in the record). Now, that transaction speaks for itself. Furthermore, we will introduce, in a
few minutes, the records of this court in deed book 130, where
the same Reaves 1Varehouse Corporation gave a deed of trust,
possibly a second or third deed, to secure the banks, stating
it was the balance of the purchase price for the warehouse
property. I say in view of the deeds of trust on record and in
vie'v of the collateral agTeement executed, that this is not
germane to the issue. We do not 'vant to be driven from
the issue. The issue is plain, narrow and short. The facts
as alleged in the notice, are they the real facts? We do not
want to muddy the waters. The question is did the Reaves
"\Varehouse Corporation make the note and endorse it? The
answer is ''Yes''. vV as there any money applied
page 33 } on the debt by Nichols 1 There was. How muchT
$315. Therefore, having applied it, we are entitled
to get it back from the Reaves . Warehouse Corporation.
When you undertake to go into the transactions of Independent Warehouse Company and Nichols, you are clouding
the issue. We want to confine ourselves to the facts as alleged, and we do not 'vant to go away from it. Now the
Question is are these the facts 1 If they are, we contend
that we are right. We say that it 'vas a debt" of the Reaves
'\Varehouse C~-rporation. . :Here is the guarantee and there
is the deed of trust. I say no evidence is proper to contradiet the deed of trust. It is their action and they are bound
by it.
Mr. Harris : Do I understand you to say to the court that
it would not be material, even if that agreement was binding
on the defendant, for me to sho'v whether or not the note .
made by the Reaves Warehouse Corporation was for the
accommodation of Nichols f It does· not say who it is for the
accommodation of. Isn't it competent to show that the $32,800.00, borrowed of that transaction, was turned over to
Nichols?
Mr. Booker: I don't kno'v whether it was, or not, but I do
not think it has anything to do with the issue.
The Court: The issue is did Reaves Warehouse Corporation receive money wl1ich belonged toW. S. Nichols. That
is the issue. You claim it does, because the Reaves
page 34 ~ Warehouse Corporation signed and endorsed the
note. The defendant claims that while that may
.be true that this was the principal obligation of W. 8. Nichols.
I am inclined to allow the evidence. Proceed.
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Mr. Booker : We except.

By Mr. Harris:

Q. The question was, 1\'Ir. Stebbins, so the court may understand the entire transaction, what was the Independent
Warehouse Corporation.
Mr. Booker: Of course it is understood that we object to
all questions along this line.
The Court: Yes.
A. It was a corporation owned by various and .sundry
stockholders, and it was owned and operated as a tobacco
sales warehouse.
Q. What became of the warehouse property-the real estate itself i
A. It was sold.
Q. Privately or _publicly?
A. Publicly. It was some court proceedings, but I do not
remember exactly the nature-proceedings brought . by Mr.
Nichols and Mr. Reaves, and it was sold at public auction, and
Mr. Nichols and Mr. Reaves bought it.
Q. How much did they agree to pay for if~
A. $85,200, I think. I am not sure about the
page 35 ~ odd hundred, but it ·was eighty-five thousand dollars.
Q. Was the Reaves Warehouse Corporation organized at
that time_?
A. No, sir.
Q. Who organized the Reaves Warehouse Corporation Y
A. W. S. Nichols and D. T. Reaves.
Q. How was the purchase price of this warehouse. prop. erty paid f
A. ~rhey first borrowedQ. (Interposing) When you say "they", who?
A. Nichols and Reaves. They first borrowed $50,000 from
the Virginia Trust Company, in Richmond. AfterwardsQ. (Interposing) How did they secure that1
A. As a det"d of trust on this warehouse corporation first.
· Q. The Independent?
A. Yes, sir.
Q. The Independent Warehouse Company, as I understand,
·
sold the property at public auction?
A. Yes, sir.
Q. And Reaves and Nichols, as individuals, purchased it~
A. Yes, sir.
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Q. And agreed to pay $85,200.001
A. Yes, sir.
page 36 ~ Q. Reaves and Nichols mortgaged_ the property
by their individual mortgage for $50,000.00!
A. Yes, sir.
Q. They took that $50,000 and paid it to the Independent
W a.rehouse Company as part of the purchase price?
A. Yes, sir.
Mr. Booker: lfr. Harris, let him state it.
Mr. Harris: lie is your witness, and I have a right to lead

h~.

·
/

-~

Mr. Booker: You have the right to lead him on anything
that has come out, but that has not come out on examin~tion
in chief.
·
Mr. Harris: I do not mind him telling it.
Q. (Mr. Harris) That left, according to your statement,
of that purchase price unpaid $3p,200; where did the balance of that money come from t
.A.. They then incorporated. They formed the Reaves
Warehouse Corporation, and the Reaves Warehouse Corporation gave a deed of trust, which was a second lien, on the
same property that they had personally borrowed the $50,000
on in Richmond, and borrowed $16,400 each from the two
banks in South Boston, and that money went to pay off the
balance of the purchase price of the property bought from
Nichols and Reaves. ·
Q. Who owed that purchase price!
page 37} A. Nichols and Reaves.

Bv the Court :
•Q. What did they owe it for'
A. Their bid on the property. It was lmocked out to them.
Q. "\Vhat became of the property?·
A. The property was first mortgaged for $50,000, and then
transferred to Reaves'Warehouse Corporation, a new corporation, and then they gave a deed of trust on that to secure
the balance of the purchase price.
By Mr. Harris:
Q. Who owned the stock of the Reaves Warehouse Corpo·
ration~

A. Messrs. Nichols and Reaves, and I think one share was
issued to somebody on the outside, it being necessary in or..
der to get it incorporated.
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Q. Let me see if I understand this. transaction from the
beginning until they got through the property: Reaves and
Nichols purchased the warehouse at public· auction, and
agreed to pay $85,000 and borro,ved $50,000 in their own ·
namesf
A. Yes.
Q. Then they organized a corporation called the Reaves
Warehouse Corporation~
A. Yes, sir.
Q. And that corporation went to the two banks
:page 38 ~ and borrowed $16,400 from each 1
A. Yes, sir.
·
Q. Reaves & Nichols executed the agreement, and that was
to pay the Independent Y
A. Yes.
Q. The property was conveyed to the R.eaves Warehouse
Corporation, and the stock of the R-eaves Warehouse Corporation was issued to Nichols and Reaves?
A. Yes, sir.
Q. So when you got through, Nichols and Reaves owned
the Reaves Warehouse Corporation, and that corporation,
in turn, owned the real estate, and the personal debt of Reaves
and Nichols to the Independent Warehouse Corporation for
the purchase price of the property had been discharged 1
A.· Yes, sir.
Q. Now, along with this collateral agreement 'vas there
deposited with you, or 'vith these two banks, the stock of the
Independent Warehouse Company 'vhich Nichols and Reaves
ownedY
A. Yes, sir.
Q. What percentage of the capital stock, approximately,
did that represent of the old 'varehouse of the Independent~
A. About 25 per cent.
·
Q. These payments of which this check for
page .39 ~ $315.00 is one, did that represent dividends in the
sense of earnings on that stock, or were they liquidating dividends?
·
A. Liquidating dividends-distribution of the assets.
Q; Where were the actual certificates of stock owned by
Nichols?
A. Fir.st the certi:fica tes of stock were in our possession.
'rhe collateral agreement sho,vs that they wer~ deposited
witl1 the Boston National Bank for the benefit of both banks.
Q. They were held by the banks?
A. Y.es, sir.

-----------------
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Q. How many dhridends were paid upon that stock7
A. Three.
Q. To whom were these dividends paid 7
A. Both banks were holding notes at the time the first dividend was paid._ Half of Nichols and R.eaves part of. this
dividend was paid to the Boston National and the other half
to the P. &
The second dividend, they had paid off the
notes to the Boston National, and all of Reaves & Nichols
dividends were paid to the P. & 1\L The third one was paid
to the P. & 1\ti. Banlr. 1\tir. Lacy, through error I understanc\
mailed the check to the individuals-

M:

page 40

~

Mr. Booker: Don't state that.
"\Vitness: At any rate, ~ir. Reaves brought us
a check for his part on it, and we applied it, and afterwards
we ~ollected from 1Yir. Lacy the $315 representing Mr. Nichols
part.·
By 1Yir. Harris:
Q. The former hvo dividends were never passed into the
hands of Nichols at all?
A. No, sir .
.Q. This check was in Nichols hands, and you subsequently
collected the money 1
A. Yes, sir.
Q. When you collected the money, to what did you apply
it~
.
A. To tl1is deed of trust note. The note was originally
$16,400. It had been reduced at that time to $10,000 and this
$315 went to reduce it that much more.
Q. What is the status of that note now¥ Has it been paid
in full?
A. No, sir. We hold it no"~· It is $10,000 less $315.
Q. Please tell the court whether or not this note of Reaves
Warehouse Corporation was a debt of W. S. Nichols, primarily a debt of W. S. Nichols-

1fr. Booker (Interposing): \Ve object to that as the note
speaks for itself.
Mr. Harris : I haven't finished the question.
page 41 } By Mr. Harris (Continuing):
Q. Please tell the court whether this note, referred to in this collateral agreement, was a primary obligation of the Reaves Warehouse Company or if it 'vas a debt of
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Nichols and Reaves~ and what was the explanation of using
this method of negotiating the loan t
Mr. Booker: We object.
The- Court: Objection sustained.
Mr. Harris : If your Honor please, I will ask that Mr.
Stebbins be allowed to state his answer for the purposes of
the record. I desire to except, of course. _
Witness: The debt was literally a debt .of Nichols and
Reaves, and the only reason that the Reaves Warehouse
Corporation 'vas ever formed was because it was the only
way to finance t)le balance of that thirty-five thousand dollar
debt locally. It could not be financed elsewhere, and that was
the only way we could finance that amount for Nichols and
Reaves-by incorporating a.nd making this company.
The Court: I now overrule the objection.
Bv JYir. I-Iarris:
~ Q. Mr. Stebbins, who got the benefit of the money represented by those t'vo notes to the two banks, and explain to
the court. how you show who received the benefit?
A. Who got the benefit 1
Q. Yes, who got the ultimate benefit'
page 42 ~

Mr. Booker: We object to that.
The Court: I do not see any use in ruling on
the proposition. He wants the record to show the answer of
the witness, and just to have the exception in there don't
amount to anything.
Mr. Booker: All right, we will withdraw that.

-

A. Nichols and Reaves got the benefit of the proceeds of
those two notes, and it went to the Independent Warehouse. ·
Corporation to pay the balance they owed on their bid for the
property.

By :Wlr. Harris:
Q. Why do you say that they got the ultimate benefit -of it f
A. Because they got that much money.
Q. vVho owned this warehouse property after this piece
of financing was finished ?
A. Nichols and Reaves.
Q. How did they own it f
A. By the_ stock certificates that they had in the company.
They owned it all, I believe, but one share which they gave
. to somebody.
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By the Court:

I

Q. Where was the title to the property Y
A. In the Reav~s Warehouse Corporation.
By Mr. Harris.:
Q. And the ownership of the corporation was in whomT
A. In Nichols and Reaves.
page 43 } Q. The net result was that the $85,000 property was conveyed to the ~rporation, and Nichols
and Reaves owned it?
A.. Yes, sir.

By the Court :
Q. To whom was that paid?
A. To the committee settling up the old warehouse-Yr.
Lacy and :Nlr. Nichols.
By Mr. Harris:
Q. Had this piece of financing not been done, would Reaves
and Nichols have been personally liable for the entire purchase price of this real estate Y
A. Yes, sir.
The Court: Gentlemen, don't let's go off into too many
side issues.
1\tir. Harris: I think that is all.
RE-DIRECT EXAMINATION.
By Mr. Easley:
. Q. When the Reaves Warehouse Corporation took over
title to this property, what did they agree to pay f.Qr it?
A. Let me· see if I understand you. When they took over
the title of the Independent Warehouse property?
Q. Yes, what did the corporation agree to pay for tl1e title
of that property?
page 44 ~ A. I don't know.
Q. You do know that they took it subject to the
$50,000 debt which they already created!
A. Yes, sir.·
Q. And then they executed a deed of trust_ to se~ure $~2,-

800?
A. Yes, sir.
Q. ~rhen that was a pa.rt of the purchase price that the
corpor&.tion ow.ed?
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A. Yes, sir.
Q. In other words, when the Reaves Warehouse Corporation took this over and executed its notes for $32,800, secured by deed of trust on the property, that relinquished the
claim to that extent against Nichols and Reaves and took the
place of it~~ In other words, the corporation stepped into the
place of Nichols and Reaves, who bought it in at the sale,
and the corporation ·assumed the purchase price instead of
Nichols and Reaves f
A. That is the way you can look at it.
Q. Isn't that the fact?
A. Stock was issued.
Q. Do you know what that stock represented~
A. Nothing.
Q. The stock represented nothing. but the Reaves Warehouse .Corporation took over that building at the price which
Nichols and R.eaves bad agreed to pay for it?
page 45 ~ A. Really what happened, they incorporated
and for it was still Nichols and Reaves. It was
incorporated for one purpose and that was to finance it.
Q. As a matter of law, the corporation "ras one thing and
Mr. Reaves another thing and ~ir. Nichols another; the corporation took the title to that property?
A. Yes, sir.
Q. And when they took the title to that property, they assumed the payment of the purchase price, didn't they?
A. Yes, sir.
Q. So tl1at the corporation was indebted to the people who
held that debt for the payment of the purchase price of tl1at
property and executed their note to pay that debt; that is true,
isn't itY
A. They had already paid $50,000 on it before they made it
a corporation.
· Q. The corporation took the title to the property subject
to $50.000, and then owed $32,800, the balance, and executed
its notes for that amount Y
·
A. Yes, sir.
Q. And this $315.00, which 'vas Mr. Nichols part of the
Independent's assets, went to the payment of these notes
'vhich were the purchase price of the warehouse property?
. A.• All the money that was collected went that
page 46 ~ way.
Q. And this $315.00 went to the payment of the
note of the Reaves Warehouse Corporation whicb was given
for a part of the purchase price of that building?
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A. Yes, sir.
1\!Ir. Booker: \Ve want to introduce the deed, in deed book
I would like to read that deed to the court.
The Court : All right .

130, page 483.

. Note: The material parts of this deed are as follows:
"THIS DEED made the 22nd day of July, 1922, between
the REAVES 'VAREI-IOUSE CORPORATION, a corpol'atiou ereated by and existing under the la.ws of the State
of Virginia, party of the first part, and J olm Martin and W.
B. Settle, 'Trustees, party of the second pa.rt:
"VVITNESSETII: That the said party of the· first part,
for and in consideration of the sum of $5.00 cash to them
in hand paid, the receipt' 'vhereof is hereby acknowledged,
doth grant, bargain, sell and convey, with general warranty
of title, unto the said John Martin and W. B. Settle, Trustees, the following property, to-wit:
page 47

~

(Then follows description of the property conveyed.)

"IN TRUST, liOWEVER, to secure the payment of the
sum of $32,800, a part of the purchase price of the said property, evidenced by two negotiable promissory notes made by
the said Reaves Warehouse Corporation, bearing even date
with this deed of trust, each for the sum of $16,400, and
payable four months after date to the said Reaves Warehouse
Corporation, and by the said corporation endorsed. Also to
secure the payment of any note or notes given and accepted
in renewal of the aforesaid notes, either in whole or in part.
And it is covenanted and agreed that if default be made in
the p:-t~7 ment of the said notes hereby secured, or any part
thereof, or any interest thereon, or in the payment of any
renewal of said notes or either of them, then the whole of
the debt hereby secured shall at once become due and payable, and the said trustees, upon being thereunto requested
by the holder of either of the said notes, or any renewal
thereof, shall sell the property hereby conveyed. Such sale
·shall he made after advertising the time, terms and place
thereof, for at least thirty days, by publication in some newspaper published in the town of South Boston, and by printed
handbills. Said sale shall be made on the premises of the
said property, and for cash. Out of the proceeds of said sale,
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said Trustees shall pay, first, the costs and expenses of executing this trust, including a commission of 5 per
page 48 ~ cent to the said trustees, .and, second, they shall
pay any prior liens upon the said property then
remaining unpaid, and, third, they shall pay the debt hereby
Sf~Cu1·~rl with all accrued interest thereon, and the remainder
shall be paid to the said parties of the first part, their representatives or assigns. It is covenanted by the party of the
first part hereto that it will keep the improvements· on the
property hereby conveyed constantly insured in some solvent
fire insurance company in the sum of~ at least, $35,000 for
the benefit of this trust; and they" will assign the policy of
insurance to the Trustees, with loss, if any, payable to the
said Trustees, as their interest may appear.''
Mr. Booker: I can introduce the deed from Nichols and
Reaves to the Warehouse Corporation.
The Court: Suppose you introduce it.
~Ir. Booker: Here it .is (Reads).
Note: Tl1e material parts of this deed are as follows:
"TIIIS DEED, made the 22nd day of July, 1922, between

W. S. Nichols and J{ate W. Nichols, his wife, and D. T.
Reaves and Emma S. Reaves, his wife, parties of the first
part, and the Reaves Warehouse Corporation, party of the
second part; whereas, at a meeting of the stockholders of the
said Reaves Warehouse Corporation, held at the office of the
eol'poration in the town of South Boston, Virginia, on ,July
21, 1922, a proposal of the said W. S. Nichols and
page 49 ~ D. rr. Reaves to sell to the corporation the Independent '\Varehouse Company property, situate in
the town of South Boston, and herinafter more particularly
described, at the price of $112,200.00, in consideration of the
assumption by the corporation of the payment of a deed of
trust to the Virginia Trust Company, trustee, dated July 1,
1922, securing the payment of $50,000, and the issuance to
the ~aid W. S. Nichols and D. T. Reaves of stock in said corpora~ion in the sum of $30,000 and the payment of the remaining $32,800 to the said W. S. Nichols and D. T. Reaves, to be
evidenced by two notes of $16,400 each, of the said corporation, bearing even date with this deed, payable to the said
corporation and by it endorsed, and secured by deed of trust
on the property hereby conveyed and delivered to the said
W. S. Nichols and D. T. Reaves; was accepted by the corporation and said D. T. R.eaves, as president, and. Ce~il T.
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Reaves, as secretary, ·were directed to execute the said notes
:and deed of trust on behalf of the corporation and to affix
the seal of the corporation thereto.
"NOW, THEREFORE, this deed 'vitnesseth that the said
parties of the first part, for and in consideration of the premises and in consideration of the assumption by the said Warehouse Corporation of the .said deed of trust of $50,000 and
the issuance of $30,000 of stock of the corporation to said parties of the first part and the further securing of the smn. of
$32,800, the remainder of the purchase price of
)?age 50 } said property by deed of trust executed along with
this deed as a part of the same transaction, do
grant, bargain, sell, and so forth' '-(Here follows the usual
form of conveyance conveying the property to tne corporation from W. S. Nichols, D. T. Reaves and their wives).
Plaintiff Rests.

D. T. LACY, Jr.,

,

on behalf of the defendant, being duly sworn, testified as fol-

lows:
Examined by 1\'lr. Harris:
Q. You a~e cashier o.f the Boston Bational Bank?
A. Yes, sir.
Q. Is this note referred to in the collateral agreement executed to your bank?
A. Yes, sir.
Q. Who is it made by and endorsed by?
.A. "Ninde by Reaves Warehouse Corporation and endorsed
by Reaves Warehouse Corporation, by D. T. Reaves, President, a11d Cecil T. Reaves, Secretary. It is also endorsed by
D. T. Reaves· and W. S. Nichols.
Q. Individually?
A. Yes, sir.
page 51}

Note: This note is introduced, and is as follows:
"South Boston, Va., July 22, 1922.

'' $16,4.00.00.
''Four months after date we promise to pay to Reaves
"\Yarehouse ·Corporation, or order, without offset, Sixteen
thousand four hundred and 00/100 Dollars.
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"Negotiable and payable to Boston National Bank, South
Boston, Virginia. Value received. · And we the maker and
endorsers of this note waive the benefit of our exemptions as
to tl1is obligation; and also waive protest and notice of dishonor of this note.

''REAVES WAREHOUSE COR.PORATION,
"By D. T. R.EAVES, President.
"CECIL T. REAVES, Secretary.
"No. 25187. Due N:ovember 22."
Note: ~he note has a credit on the back "By cash-8/11/22
$2,515.00". It is endorsed "Reaves "'\Varehouse Corporation
by D. '1\ Reaves, President. Cecil T. Reaves, Secretary. D.
'11. R.eaves. vV. S. Nichols" It also has revenue stamps attached.
By

~fr.

Harris:

Q. Mr. Lacy, were you a member of the liquidating com-

mittee that liquidated the Independent Warehouse Compauyf
A. Yes, sir.
.
Q. To 'vhom was the purchase pJ:ice of the real
page 52 ~ estate which you sold paid Y
A. It was paid to the stockholders.
Q. And it passed through your hands 1
A. Yes, sir.
Q. These liquidating dividends which you paid, did they
represent the purchase price 1
A.. Yes, sir.
Q. As to the stock held by Mr. NicholsThe Court (Interposing): Wl1at purchase price do you
meanY
Witness: $85,200. The dividends also represent some collections of old notes.
By Mr. Harris:
Q. As to the stock that was l1eld lJy Mr. Nichols and l\Ir.
Reaves, to whom did you pay the dividends and how many
liquidating dividends were paid f
A. 'rhree dividends· were paid. The first dividend was
paid to the Boston National Bank and the Planters & ]\ferchants National Bank· in equal amounts· on account of this
trust agreement whieh we held. The Boston National Bank
only received a part of the first dividend. The second divi-
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dend was paid to the Planters & ~Ierchauts National Bank
because at that time the company did not owe the Boston
National Bank anything. The third dividend was 'vritten
by me and given to· my stenographer to mail. The checks
were given to her, and she mailed the checks to
page 53 } :Mr. Nicl~ols and to Mr. Reaves. The third dividend was not delivered to the Planters & Merclulnts Bank and the first two were.
Q. vVhat was your reason for not delivering the third oneT
A. I intended to do so, but my stenographer made the error
and she mailed it to these gentlemen.
Q. It was just an error~
A. Yes, sir.
Q. How soon after did you discover the error?
A. A few days after the checks were mailed. Upon my
return to town ~Ir. Webb, who was in the bank with me, advh:ed me 1\fr. Blandford, the Vice-President ·of the Planters
& Merchants, had come to see him. J\IIr. Webb told him that
he didn't know anything about it, but Mr. Blandford informed him that the check had been returned to Mr. Nichols.
Upon my return, after having been told that, I immediately
went to see :.Mr. Nichols, and found him in his office, and
I told him that the lady in our bank had mailed this check to
him but I understood and it was our understanding that the
check belonged to the Planters. & Merchants Bank, and I
wished that he would eitl1er deliver the check to them or to
return it to me-I have forgotten which request I made, but
I think the request I made was that he would deliver the
check to the Planters & ~{erchants Ba.nk,-and he said that
he would do it, and I left l1is office.
page 54
Bv

~Ir.

~

CROSS EXAMiNATION.

Booker:

~Q. Mr. Lacy, did you say that Nichols said that he would
deliver the check back to the P. & M. Bank, or did he tell

vou that he would see about itt
.. A. I felt the responsibility abo-at it, and he assured me
that the check would be returned to me or delivered to the
Plnnters & ~{erchants Bank.
Q. You say Nichols was not entitled to this check; as a
matter of fact, he was entitled to the $315, wasn't he?
.A. I did not consider it so.
Q. vVhy not?
A. Because, under the trust agreement, I felt like the first
dividends had been paid to the banks jointly. When the
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second dividend was made, .he didn't owe us, and I delivered
it to the Planters & ~Ierchauts Bank, and I felt the same way
about the third dividend, that they \vere entitled to it.
Q. Why did you draw it to W. S. Nicl1ols 1
A. Because the stock was in W. S. Nichols name.
Q. Why did the P. & ~I. Bank claim it 1 Why were they
entitled to it?
A. I presume under the trust agreement.
Q. You mean the collateral agreement 1
. A. Yes.
page

55~

RE-DIR.ECT

EXA~IINATION.

By 1\Ir. Harris:
. · Q. He asked you why did you "rrite the checks to the
stockholders. You wrote the checks in accordance with the
stock hooks, I assume Y
A. Yes.
Q. The two former ones you delivered and the last one there
was an error?
.A. Yes.
By 1r:Ir. Booker :
.
. Q. You delivered it under the collateral agreemnt f
A. Yes, and I felt that they were entitled to it through the
collateral and also through conversation with 1\Ir. Reaves
and ~Ir. Stebbins and myself that they were to get not only
the proceeds of this stocklVIr. Booker:

vVe

object to that.

D. T.

·REAV~S,

on behalf of the defendant, being duly S\vorn, testified as
follows:
J~xamined

by Mr. Harris :
Q. 1\tfr. Reaves, you were along \vith Mr. Nichols, the purchaser of this real estate that we have been discussing here f
A. Yes, sir.
Q. What became of the dividends that were
page 56 ~ paid on your stock?
·
A. Paid to the bank.
Q. What 'vas the understanding beh\reen you, 1\Ir. Niehols
and the bank with reference to the proceeds of this purchase
price which would be redistributed to the stockholders! Who
was it to belong to.
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Mr. Booker: We object to that. Here is the agreement
which. speaks for itself.
1\'fr. Ilarris : I am not seeking to vary the terms of the agreement. If that ag-reement says that it was an accominodation
endorsement and that Reaves and Nichols signed only for
accommodation, that might be correct. If that agreement says
that they were mere endorsers; there might be a mere presumption arising from the endorsement, but that agreement
says that they are liable as makers. . It says that the stock
was deposited there. This money would be borrowed· from
the hank, and it would go throug·h a channel and would come
right back. I want to show by this witness, and I do not think
it varies the terms of that agreement, the. understanding the:p.
and there was between all of the parties that that money
went around and came back to that bank and belongs to the
bank and always did belong to the bank, and that it was
merely the method of financing this transaction. The bank
understood when it loaned the money that it would get this
much of it back by holding this stock.
page 57 } The C'ourt: Let me see the agreement.
Mr. Booker : Under the deed of trust, we do not
think any testimony is competent to contradict or vary itboth the agreement and deed of trust,-that they speak for
themselves.
The Court: Let '.s see what he is going to say. Go ahead.
Witness : You will have to ask the question.
Note: The question is read as follows: "What was the understanding be~ween you, ~Ir. Nichols and the bank with
reference to the proceeds of this purchase price which would
be re-distributed to the stockholders~ Who wa.s it to belong

toY''
A. 1\Iy understanding was that it 'vas to go to help pay this
money that we borrowed from the bank, that we were to have
nothing to do with it, and that it was to be collected by the
·bank.

Bv lYir. Harris:
~Q. Was that the understanding of Mr. Nichols?
A. I thought so.
·Q. That the money was to come back to help pay this loan Y
A. That it was to be paid on this loan that we got from thto
bank.
.
Q. And that neither one of you 'vere to have title to it.

44

Supreme Court of .Appeals of Virginia.

page 58 ~

M~. Booker: N o,v, Mr. Harris-

Mr. Harris: I think he said that.
Q. (Mr. Harris) When you got through with this transaction who owned the stock of this company?
A.. :U.Ir. Nichols and myself and my son. He owned five
shares of it.
Q. \Vhat became of the stock of Mr. Nichols ~-I don't care
about that. ;you ca1i examine him.

l\fr. Booker: Of course we object to the testimony, and we
don't care to ask him any questions at all.
Defendant Rests.
page 59 and 60 }

Note : Counsel for plaintiff and defendant argued the case before the Court ..

The Court: Gentlemen, it seems from the evidence that the
Reaves Warehouse Company has received credit of $315 from
W. S. ij"iehols. As between the bank and W. S. Nichols, the
bank was entitled to these dividends liquidating .capital. 1\fr.
Easley was made an assignment of this claim and is bringing
Ruit against Reaves \Varehouse Corporation, "rhose debt to
the bank l1as been reduced by the sum of $315 from W. S.
Nichols individual property, which property was delivered
to the bank as .security for this debt, in the event that the
Reaves \V a rehouse Corporation had paid this debt due the
bank from its own assets before this dividend was declared,
·then W. S. Nichols or his assignee "rould be entitled to it,
not the bank of the Reaves Warehouse Corporation. Under
these circumstances· it seems that Mr. Easley is entitled to
recover, and au order will be so entered:
1\fr. Harris: Your Honor understands we desire to except
and preserve our rights in it. We ask that your Honor suspend .the matter until such time as 've can present a petition
for a writ of error.
page 61 ~

The aforesaid testimony is hereby identified by
the court and made a part of this bill of exception,
and is all of the evidence introduced by both parties in this
action.
Teste: This the 20th day of October, 1926.
E. W. HUDGINS, Judge.
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page '62 } James S. Easley
v.

.Reaves Warehouse Corporation.
BILL OF EXCEPTION NO. 3..
Be it remembered that this cause and all matters of law and
fact having been submitted to the court by the parties, a jury
having been 'vaived, and the court having heard the evidence
as heretofore certified in Bill of Exception No. 2, the court
rendered a judgment against the defendant, Reaves Warehouse Corporation, in favor of said James S. Easley in the
.sum of $315.00, the amount claimed in the notice, to which
action of the court the defendant, by counsel, excepted.
Teste: 'l1his the 20th day of October, 1926.
E. W. HUDGINS, Judge.
page 63
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State of Virginia,
In the Clerk's Pffice of Halifax County.

I, E. C. Lacy, .Clerk of the Circuit Court of Halifax
County, Virginia, do hereby certify that the foregoing is a
true transcript of the record of the suit of J as. S. Easley
vs. Reaves \Varel1ouse Corporation, mentioned in said record.
And I further certify that Bond has been given with good
security as required by the order in said case, and that it
appears by a paper writing filed with the papers of said suit
that notice as required by la'v has been given of the intention
to apply for this transcript of record.
Given under my hand this the 23rd day of October, 1926.
E. C. LACY; Clerk.
Clerk's fee $15.50.
A Copy-Teste:
H. STEWART JONES, C. C.
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