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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

DAVID EDWARD TIMBERLAKE'S ADMR.

v.
KATE R. PUGH.

PETITION FOR WRIT OF ERROR.
To the Honorable Judges of the Supreme Court of Appeals
of V irignia:

Petitioner, W. R. Ashburn, administrator of the estate of
David Edward Timberlake, deceased, hereinafter called defendant, respectfully represents that he is aggrived by a final
judgment of the ·Circuit Court of Norfolk County, Virginia,
rendered on the 6th day of October, 1930, for the plaintiff,
KateR. Pugh, in the principal sum of Seven Hundred Dol=lars ($700.00), upon a notice of motion for judgment claiming
damages for breach of an express contract to devise real estate.
STATEMENT OF FACTS.
Defendant's intestate, David Edward Timberlake, an old
bachelor, lived for many years on Simpson Street, in Norfolk
County, Virginia. ~n 1925, being in poor health, he took to
liye with him, the plaintiff, !{ate R. Pugh, and her four children. Mrs. Pugh at that time was separated from her husband, although not divorced, and the arrangement between
Timberlake and herself was that he would furnish a home for
her and the children, in return for which she. was to do the
cooking and washing, wait on him when ·sick, and jointly with
him farm a small vegetable garden adjoining the house, and
raise poultry. The parties lived together under this arrange-
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ment until February, 1929, when a disagreement occurred
which caused ~Irs. Pugh to move with her children to a place
on Carolina Avenue, in the neighborhood, where she stayed
for abo~t a month and a half, or until March 10, 1929, at
which time she returned to the Timberlake household, and
thereafter performed the same servi~es as formerly in the
household until Timbtrlake died intestate on August 5, 1929.
Sometime after Timberla.ke 's. death, Mrs. Pugh advanced the
claim that decedent entered into an express verbal contract
with her on March 10, 1929, to devise the house and: lot on
Simpson Street, which was his entire estate, to her at his
death, provided· she would return to his household and continue the performance of the services begun in 1925. Upon
this alleged contract suit ·was brought, resulting in the verdict and judgment complained of.
.
-

ASSIGNMENT OF ERROR.
It is charged by defendant that the Court erred in granting instruction No. 1 offered for the plaintiff, and in refusing
instruction No. 5 offer~d by the defendant, and in refusing to
set aside the verdict of the jury because it. is claimed that
the testimony of Mrs. ·Pugh a.s to the evidence of a contract
was wholly uncorroborated by other evidence as required by
Section 6209 of the Virginia Code.
•
Instruction No. 1 offered by the plai;ntiff, and granted, is
as follows:
''The Court instructs the jury that if ~ou believe from
the evidence that David E. Timberlake agreed with plaintiff
that if she would serve him he would leave her his property
at his death, and pursuant to this agreement she did serve
·him, the jury should find for the plaintiff for the fair· value
of the property he promised to leave."
The ground of objection was that the instruction as drawn,
wholly ignored the necessity for corroboration required Uljder Section 6209 of the iVirginia. Code.
.
,
Instruction No. 5 offered for the defendant, and refused,
was as follows :
'

''The Court instructs the jury that unless .they believe
from the evidence that the contract with the deceased, testified
to by Mrs. Pugh, has been established by a. preponderance of
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the evidence by her testimony and the testimony of other
witnesses corroborating .her in this particular, then they
should find for the defendant. The Court further instructs
the jury that the testimony of Mrs. Pugh's standing alone and
uncorroborated would not be sufficient to sustain a recovery.''
A discussion of whether or not the plaintiff's testimony as
to the existence of this contract has been substantially corroborated, necessarily involves a discussion of the principles controlling the application of instructions Numbers 1
and 5, and the same will not be further referred to except as
included, in the statement with respect to corroboration.
ARGUMENT AND CITATION OF AUTHORITIES.
It is undisput.ed that ·the plaintiff, Mrs. Kate R. Pugh,
originally made her home with defendant's intestate, under
an arragnment whereby she was not entitled to any compensation for the services performed by her in the household,
other than the home thereby given herself and children. It
is further undisputed that ·she was entitled to nothing for
the continuance of those services up to February, 1929. The
basis of her claim rests upon her contention that when she returned to the premises in March, 1929, it was upon condition
that Timberlake would devise the property to her if she continued to serve him in her past capacity until his death. The
notice of motion for judgment alleges this express contra~t,
and it was upon same that plaintiff sought her recovery.
The question at issue is, therefore, whether such a contract
was in fact made by the parties. The plaintiff, Mrs. Pugh,
testifi~d to its existence, alleging the consideration therefor
on her part as her agreement to continue to live 'vith Timberlake until his death. She is clearly an adverse and interested party within the terms of Section 6209 of the VirgiJ;lia Code, and no judgment should therefore be enterell
in her favor upon her uncorroborated testimony. The question before the Court is this, whether or not her testimony as
to the existence of the contract has been sufficiently corroborated to substantiate a recovery?
In her behalf witnesses were offered whose testimony may
be summarized as follow.s:
H. C. MAYO, ·a~· resident of the community, testified that
during the lifetime of defendant's intestate, he frequently
passed the residence occuiped ·by both, and occasionally called
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on them there; that he had heard Timberlake say that he was
going to leave his property to Mrs. Pugh; that he saw the
plaintiff about the house engaged ill household duties until
Timberlake's death.
R. A. CORDELL, a Justice of the Peace living in the neighborhood, who testified that some months prior to the death
of Timberlake~ that party called at his office and· stated that
he would like to have a will drawn in favor ~f ~{rs. Pugh;
that he advised deceased that he was not in a position to
draw wills, and suggested that an attorney be consulted.
S. S. SPIRES, who testified that he sometimes called upon
defendant's intestate, and had frequently seen Mrs. Pugh
about the place engaged in house work; that the value of the
Timberlake property ·was Seven Hundred or .Seven Hundred
and Fifty Dollars; that he had once heard defendant's intestate say that he did not wan.t his relatives to have his
property.
R. TRIPLETT, who testified that he had frequently seen
1\tfrs. Pugh working about th~ house occupied with defendant's
intestate.
W. H. STARKEY, an attorney of Norfolk, Virginia, who
testifie.d that sometime before his death Timberlake called
upon him and stated that h~ would like to have a paper drawn
conveying ~is property to Mrs. Pugh. Witness did not know
whether deceased wished a 'vill prepared or deed .drawn;
that defendant's intestate said nothing about any ob'ligation
to convey or devise the property to Mrs. Pugh; that witness
was under the impression that deceased was to ·see him further about the matter, and did not prepare the document.
Defendant objected that _this testimony was not sufficient to
corroborate the issue because it only tended to show that Mrs.
Pugh was in fact an occupant of the household to the time of
Timberlake's death, which was admitted, and that at sometime antecedent to his death Timberlake desired to convey
his property to her, a fact as consistent with the desire of
the deceased to make her the beneficiary of his bounty as
with an obligation on his part to convey the property, and
in no sense corroborating the fact in issua, namely, the existence of a contract or obligation so to dispose of the property. There was positively no testimony of any kind in the
record as to the existence of an obligation to dispose of the .
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property,' except the testimony of ~I~s. Pugh. At no time be. fore his death did Timb.erlake make a statement to anyone
that he had agreed to convey the property to .her or to devise
the property to her, and at no time prior .to the death of
Timberlake did J\frs. Pug·h state to anyone that she was performing· the services pursuant to an agreement on the part
of Timberlake to convey or devise the property to her, or that
Timberlake had agreed to convey or devise the property to
her.
As has been said, it is very clear that the plaintiff must ,
recover, if at all, upon sufficient proof of the existence of the
contract. It is equally clear that the inferences to be drawn
from the testimony of her supporting witnesses are equally
as consistent with an intent on the part of Timberlake to
make a gift to her, as with an obligation on his part to devise
his property to her. That the existence of the contract or
obligation is the thing to be corroborated, is well settled in
Virginia.
In Burton's Executor vs. Manson, et als., 142 Va. 560, 129
S. E. 356, in discussing to what extent an adverse and interested party must be corroborated, at page 359 of the Southeastern citation the Court said:
"The ,Virginia statute was taken ~n part at least from tho
statutes of New Mexico which have been considered several
times by the Supreme Court of that State.
In Gildersleeve vs. Atkinson, 6 N. M. 250, 27 Pac. 477, it
was said:
.

'Corroborating evidence is such evidence as tends, in some
degree, of its own strength and independently, to support.
some essential allegation or issue raised by the pleadings
testified to be the witness whose evidence is sought to be
corroborated, which allegation or issue, if unsupportel, would
be fata~. to the case; and such corroborating evidence must
of itself, without the aid of any other evidence, exhibit- its
corroborative character by pointing with reasonable certainty
t.o the allegation or issue which it supports, and such evidence
will not be material unless the evidence sought to be corroborated itself supp-orts the allegation or the point in issue.'
See, also, Nat,ional R,ubber Co. vs. Cleasot~, 20 N. M. 624,
151' Pac. 694; and Re Cardoner's Estate, 27 N. M. 105,196
Pac. 327 and cases cited.
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The cases cited correctly state the quality of the evidence
to be received. It m.ust be corroborative in the sense indicated, in order to be admissible, but there must also be sufficient of this evidence to corroborate.''
The "allegation or issue sought to be corroborated", which,
if unsupported, would be fatal to the case, is undoubtedly· in
the case at bar, the <~ontract or obligation ·alleged. None of
the te&timony offered by the plaintiff's supporting witnesses
relates to the allegation so at issue, nor does same in any
sense support the existence thereof.
In Davies vs. Silvey, 148 Va.132, the Court again approved
the definition of corroborative evidence as announced in Burton's Exem,tor vs. lJ:(anson~, sttpra, and in the New Mexico
case of Gildersleeve vs. Atkinson, quoting in extenso the
statement above set :forth.
. The doctrine is ag-ain approved in Varner vs. White, 149
Va. 177, a case in wl1ich the existence of the contract in issue was established by an admission to a third person in the
lifetime of the decea:,ed party. (See page 188.)

F1·izzell vs. Frizzell, 149 Va. 815, is authority for the propo-;
sition that proof of performance by the surviving party of
the acts claimed by :~im to constitute consideration emanating· from him for th<:! alleg·ed contract does not tend, to show
the existence of such contract. In this case plaintiff, a
nephew of the deceased, made a parole agreement with deceased to furnish hin1 with boa1·d and lodging to the time of
his death, and to cultivate the farms owned by him, in consideration for which the said farms were to be devised to the
nephew. At the time of trial there was no doubt about the
existence of this agreement, and in qrder to carry out the
same, deceased had executed a valid will. However, after
his death, a posthunwus child was born, thereby destroying
the legal effect of th•3 will. Whereupon, the nephew brought
suit in equity for specific performance of the parole agreement to devise the lands in question, alleging a part performance on his part to take the contract out of the statute of
frauds. In discussing the question the Court said, bottom of
page 825:
"Considering the fact that appellee was at the time.making
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his home at ~ir. ],rizzell 's house and had the exclusive use
and benefit of his farm and all his tangible personal property
free of charge or rental, it is just as consistent to assume that
the acts above .described (care and comfort of the de~eased
during his last illness) were performed in consideration of
the benefits he was then receiving, as it is to assume that
they were done in performance of an existing contract to devise the property to him. Certainly, these acts do not, of
themselves, constitute satisfactory evidence of the execution
of· such an agreement ; and cannot be said to be such acts as
appellee 'would not have done unless on account of that very
ag·reement, and with a direct view to its performance'."
The doctrine as announced in B'·ztrton's Executor vs. Manson, s·upra, was again approved by the Virginia Supreme
Court of Appeals in lVhite vs. Pacific M~tt'U,al Life Insurance
Co1npany~ and lJ!larc-zese vs. 1Vhite, 150 :Va. 849. So far as
pertinent.here, this was a controversy between ICa.te E. White
and 1\!Iilton E. ~Iarcuse with respect to the application of the
proceeds of a life insurance policy for $5,000.00 on Mrs.
'\Vhite 's husband. At the time of his death, Marcuse held
the policies under an undisputed agreement that same were
security for the payment of notes to the extent of $2,100.00
made by ~Iarcuse for the accommodation of White, and it was
further contended by ~1arcuse that White had contracted with
him that the insurance policy should be security also for th~
payment of other notes for $4,400.00 due a company of which
Marcuse was president. It was therefore clearly necessary
to corroborate the testimony of !'Iarcuse as to the existence
of this contract. In addition to having the physical cus.. tody of the policies as a corroborating circumstance, 1\IIarcuse
offered in support of his testimony a witness who was present
at the time the alleged agreement was supposed to have been
1nade, but who did not hear all of said agreement, although
·white stated on the same day that the agreement was supposed to have been made, that the policy was collateral for
his indebtedness, under circumstance~ leading the witness to
believe that he meant as well the indebtedness due the· corporation as that due 1\{arcuse personally. In holding the testimony insufficient corroboration, the Court ag·ain quoted the
general doctrine as announced in Burton's Exec·utor vs. ManSQn, sup·ra. (See page 859.)
·
In Dmtghty vs. Thornton, 151 Va. 785, suit was brought

, .
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for "boarding~ waiting on, and care of on~ Hargis", and the
Court allowed a recovery. on an implied protpise by defendant's intestate to pay for the services so render.ed. In holding, however, that plaintiffs were not entitled to recover upon
an alleged express p~omise, testified to by them, because their
testimony with respe.:~t thereto was uncorroborated, the case
is squarely in point with the one at bar, when an express
promise is alleged and a recovery is soug·ht and can be maintained only ther~on. For that reason paragraph 1 of the syllabus wi~l be here quoted.
· '' 1. Witnesses-Corroboration-Promise to pay Plaintiffd
for their Services in raking Care of Defendant's DecedentCase at Bar. In the: instant case, an action to recover for
services rendered by plaintiffs in taking care of defendant's
decedent in the last years of his life, the motion for judgment
did not set out an express contract, though the evidence attempted to establish a direct promi.se to pay plaintiffs for the
services rendered. ·This promise was testified to by the plain...:
tiffs, but no other witnesses heard the agreement and it was
contended that undet· section 6209 of the Code of 1919 no
verdict could be sustained against defendant unless the evidence of plaintiffs was corroborated by independent testimony. .There was abundant evidence that plaintiffs left their
J1ome and lived with decedent, and cared for decedent until
his death. This act on their pat·t was equally consistent with
their change of domi~ile 'ttnder an express promise not to receive any compen..r;at-ion: It (lid ~~ot tend of its o~on strength
and independently to suppo1·t the position taken by plaintiffs-that decedent pr·omised to pay them for their services."-.

In its opinion the Court used the following language which
will be found on page 790:
"The evidence which is certified in narrative form attempts to establish a direct promise to pay the plaintiffs for
the services renderec~. This promise was testified to by Harvey and Elizabeth 'I'hornton, but no other of the witnessec:~
heard the agreement and the contention was made and sustained by the learned trial judge that under section 6209 of
the Virginia Code, no verdict can be sustained against the
decedent unless the E!Vidence of the plaintiffs is corroborated
hy indep_endent testimony.''
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. And, on page 791 :
''No other person heard this conversation, and while there
is abundant evidence that the· plaintiffs left their home and
lived with, and cared for the decedent until his death, it
is doubtful if this fact can be said to corroborate the ex-·
press promise as set out above to pay for the service. Th·is
act on thei-r part UJM equally consistent With their change of
d.ottnicile under an express p1·on'tise not to receive any compensation. It does not, 'We think, tend of its own strength and
independently to support the essential position taken by the
. plaintiffs, na1nely that Hargis pn>'mised to pay them for thei1·
services if they woultl co·mc to his ho1ne and look after him
during his remaining years. Robertson vs. Atlantic Coast
Realty Co., 129 Va. 499, 106 S. E. 356; B'urton's'Ea;ec·utor vs.
Manson, 142 Va. 500, 129 S. E. 356; Varner's Executor vs.
White, 149 .Va. 177, 140 S. E. 128. ''
'ro· the same effect, see Nolan Co·mpany, Inc., vs. Grace 0.
TVagner, adnu·x., 153 Va. 254, and Ratliff vs. Jewell, 153 Va .
. -315.

CONCLUSION.
In conclusion it may be said that if one bears in mind what
is sougl1t to be corroborated, namely, the existence· of a contract or obligation on the part of deceased to devise the
property to the plaintiff, there is no difficulty in determining ·
that plaintiff's testimony, upon wl1ich a recovery has been
allowed, has not been corroborated on this issue, and that the
cause should be reversed and final judgment entered for the
defendant by the appellate court.
Counsel for petitioner adopts this petition as his opening
brief, but waives oral pr~sentation.
A copy of this petition has been mailed to T. E. Gilman,
counsel for the plaintiff (defendant in error), at his address,
New l{:irn Building, Portsmouth, Virginia, on February lOth,
1931.
i.

-·--· ... -

R-espectfully submitted,

W. R. ASHBURN.
I, W. R. Ashbu:rn, counsel practising in the Supreme Court
of Appeals of Virginia, do certify that in my opinion suffiicent
matter of error appears in the decision and record accom-
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panying the foregoing petition to make: it proper for the
same to be reviewed and reversed by the Supreme Court of
Appeals of Virginia.
W. R . .ASHBURN.
Received Feb.

12/~1.

H. S. J.

Writ of error and supe1·sedeas granted. No bond required.
H. B. GREGORY.
3j2j31.
Rec'd Mch. 3/31.

:VIRGINIA:

H. S. J.
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Pleas before the Circuit Court of Norfolk County, at the
Courthouse Qf said County on the day of October, 1930.
Be It Remembered, that heretofore, to-wit: On the 2nd
day of June, 1930, came the plaintiff, Kate R. Pugh and filed
her Notice of ~iotion against vV. R. Ashburn, Administrator
of David Edward Timberlake, deceased, defendant, in the
words and figures following, to-wit:
ToW. R. Ashburn, ..ttdmr., etc., Citizens Bank Building, Norfolk, Virginia:
TAKE NOTICE, That the undersigned, Kat.e R~ Pugh,
will on the 2nd day of June, 1930, at Ten A. M., move the
Circuit Court of Norfolk County, Virginia, for a judgment
against you defendant in favor of plaintiff for Two Thousand
Dollars ($2,000.00) damages, for this to-wit:
That David Edward Timberlake in his life time contracted with plaintiff and plaintiff contracted with him that
plaintiff would care for him the balance of his life, at his
home, and in consideration thereof he would will to p~aintiff
all his property, and pursuant to said contract and in performance thereof plaintiff fully performed her part of said
contract, and he died, to-wit, in August, 1929, but failed to
leave said property to plaintiff, and said property
page 2 ~ was of the value of much more than Two ··Thousand
Dollars ($!~,000.00)
.r
·
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And for this also, to-wit, that heretofore, towit, in the
year of 1925 plaintiff and defendant, David Edward Timberlake, contracted that plaintiff should care for him, at his
home, until his death, and that he would pay plaintiff a reasonable amount at his death for such care; and plaintiff fully
performed 4er part of said contract and cared for him, at his
home, until his death in August, 1929, but neither he nor hiH
administrator have paid plaintiff, but have failed to do so,
and the reasonable value of such care is a large amount, to ..
wit, Two Thousand Dollars ($2,000.00).
!{ATE R. PUGI-I,
By GUY T. HORNER, and
TOM E. GIL:lVIAN, Counsel.
The Return by the Sergeant of the City of Norfolk, Vir-_
ginia, on the foregoing· notice of motion is as follows :
Executed in tl~e City of Norfolk, Va., this the 28th day of ·
April, 1930 by serving a c.opy hereof on W. R. Ashburn,
Admr. in person.
CHAS. E. FRANCIS,
Sergt. City of Norfolk, Va.
By W. CAR1fiNE, Deputy.
page ·3 ~

And at another day, to-\vit: On the 2nd day of
J nne, 1930, the following order was entered:

This day came the plaintiff by her Attorney and on hi~
motion it is ordered that this case be docketed and the de··
fendant appeared by W. R. Ashburn, his Attorney, and
pleaded "not guilty", to which the plaintiff replied generally and on which plea issue is joined.
And at another day, to-wit: On the 8th day of July, 1930
the following order was entered:
·
This day came the parties by their Attorneys, and by consent of parties it is ordered that this case be tried at this
term. Thereupon came a Jury, to-wit: E. J. Hall, J. E.
Stringer, Geo. J. Connor, R. J .. l\{cGuire, A. H. Whittnack,
L. :V. Bunting and T. G. Gallop, who were duly sworn the
truth to speak up~n the issue joined, and after having ful1y
heard the evidence and argument of ·Counsel, retired to
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their room to consuU. of a verdict, and after sometime returned into Court, haYing found the ~ollowing verdict: "We
the Jury find for the plaintiff for the amount of Seven Hun'
·
dred Dollars ($700.00). ''
Thereupon the defendant moved the Court to set aside the
verdict of the Jury in this case and grant him a new trial,
upon the ground that the same is contrary to the law and the
evidence, the hearing of which motion is continued.
page 4

~

And at another day, to-wit: On the 6th day of
October, 1980, the following order was entered:,

This day came again the parties by their Attorneys, and .
the Court having fully heard and considered the motion of
the defendant to· set aside the verdict of the Jury in this
case and grant pim a new trial, doth overrule the same.
Thereupon it is considered by the Court that the plaintiff
recover against the defendant, the sum of Seven. Hundred
Dollars ($700.00), with interest thereon from the 6t~ day
of October, 1930 until paid, and her costs in this behalf expended, to which action of the Court in overruling said motion
and entering up judgment, the defendant,· by Counsel, excepted.
And at another day, to~wit: On the 26th day of November,
1930, the--following order was entered:
This day, within the time prescribed by law, the above
named defendant, W. R. Ashburn,· Administrator of David
Edward Timberlake, deceased, tendered his bills of excej>Hon Nos. I, 2 and 3. And it appearing to the Court that
!{ate R. Pugh, the plaintiff, has had reasonable notice of the
time and place at which said bills of exception were to be tendered. to the Court, the same are signed, sealed and ni.ade a
part of the record in this case.
·
page 5

r Virginia :

In the Circuit Court of Norfolk County

Kate R. Pugh, Plaintiff,
vs.
W. R. Ashburn, Aruninistrator of the estate of David Ed·ward Timberlake, Deceased, Defendant.

Timberlake's Admr.

v:.

Kate R 7 Pugh.

lJ

BILL OF EXCEPTION NO. 1.
Be It Remembered that on theirial of this case the plaiD:tiff
introduced the following witnesses who testified as follows:
Witness Plaintiff IU\..TE R. PUGH,
who testified that she was 48 years of age, the mother of
Jour children and ·had been separated from her husband for
about thirteen years, but was not divorced; that in 1925 she
moved to the residence of David Edward Timberlake, Simpson Street, Nor folk County, Virginia, to live, together with
her four children; that Timberlake furnished her a home for
herself and children in return for which she did the cooking
and washing, waited on him when he was sick a~d, in some in·
· .
stances, paid for food for the use of the family from
page 6 ~ her own earnings; that she and the dece~sed jointly
farmed a small veg·etable garden . adjoining the
house, and raised some poultry; that this arrangement continued until February, 1929, when a disagreement occurred
between said Timberlake and herself which caused her to
move from his home with her children to a place on Caro·
lina .Avenue, in the neighborhood, where she stayed for about
a month and a half and until Timberlake requested her to return; that in order to induce her to return Timberlake .promised that if she would return to his home and serve him in
her former capacity during the remainder of his life, he would
· will her his property, consisting of the house and lot in
which the parties were to live, and that she should have the
·same at his death; that pursuant to said promise she did
return _on ~larch lOth, 1929, and continue~ in her former capacity until his death, about four months thereafter. The
witness further testified that after her return to Timberlake's home he suffered from frequent attacks of asthma and
could do but very little work, and she cooked the meals,
cleaned the house, tended the garden, served the deceased hi
his last illness, and paid one or -two small grocery accounts,
the cost of necessary medicine and one year's taxes, out of
monies which she earned from the sale of poultry raised on
the place and by certain housecleaning work performed by
her in the community.
Witness H. C. MAYO,
a resident of the community in which the deceased had lived,
testified ·that he knew the plaintiff Mrs. Pugh, and had known
the deceased in his lifetime; that he frequently
page 7 ~ passed by their residence and occasionally called
on the d~Geased there; that deceased was very fond·
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of fish and 1\{rs. Pugh often bought them from him for Mr.
Timberlake, and that she always paid for said fish in money;
that he had heard TirnberlaRe say that he 'vas going to leave
his property to Mrs. Pugh; that during the last few months
of his life Timberlake was unable to do very much work becanes of frequent attacks of asthma, and. that he had seen
the plaintiff working about the house and in the garden from
time to time, and dur:~ng the last few months of Timberlake's
life he did not see any other person engaged in similar labor;
that the value of the property owned by deceased was about
$700.00.
Witness R. A. CORDELL,
a Justice of the Pea.ce of Norfolk County, residing in the
same community with the plaintiff and deceased, testified that
some months prior to his death, the exact date of which the
witness could not reeall, 'l'imberlake called at his office and
stated that he would like to have a will drawn leaving all of
his property to Mrs. Pugh ; that he advised deceased that he
was not in a position to draw 'vills and suggested that an attorney be consulted.
Witness S. S. SPIRES,
a resident of the same community as the plaintiff and deceased, who testified that he occasionally called upon deceased
and had frequently Eeen l£rs. Pugh about the place engaged
in house work or. working in the garden or poultry yard;
that the value of t.he Timberlake property was about $700.00
or $750.00.
page 8

~

NOTE: This witness also testified over the objection of defense counsel, that he had heard Timberlake say that .he did not want his relatives to have any
of l1is property, and exception was duly taken to the action
of the Court in admitting· this testimony, the exception being
on the ground that san1e was not corroborative of any_ obligation on the part ·Jf Timberlake to leave his property to
Mrs. Pugh and that :3ame was not relevant to the question at
issue before the Court.
I

\Vitt1ess W. A. TRIPLETT,
a resident of the same community with the deceased and
~{rs. Pugh, who testified that he occasionally called at their
residence and was there once or twice during the last illness
of the deceased ; that on those occasions Mrs. Pugh was engaged in house work or working about the garden or poultry
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yard, or in attending the deceased in his last illness, and that
the house was kept in a clean and sanitary condition so far
as witness could observe; that as far as the witness could
observe, ~Irs. Pugh was the only person about the place who
was able to do any work during the last few months of Ti:rn_berlake's life:
·
Witness W. H. STARKEY
a practising attorney of the City of Norfolk, Virginia, who
was the nearest neighbor to deceased, David Edward Timberlake. This witness testified that sometime before his death,
and probably in June, 1929, the deceased, Timberpage 9 } lake, called upon him and sta.ted that he would like/
to have a paper drawn conveying his property to
J\Irs. Pugh. That Timberlake was not very clear as to
whether he wished a will prepared or a deed drawn; that noth~
ing was said about any obligation to convey or devise the
property to Mrs. Pugh ; that 'vitness was under the impression that deceased was to see him further about the matter
and had expected to prepare the document, and upon hearing
of the death of deceased he felt badly about the matter. Witness further testified that the plaintiff, 1\Irs. Pugh, so far
as he knew, served the deceased as housekeeper and cook
and attended him in his last illness.
And thereupon the plaintiff rested.
Whereupon, the defendant introduced the folllowing witnesses to testify in his behalf, who testified as follows:
Witness LEE TIMBERLAI{E
a brother of the deceased, who testified that he 'vas a resident of Princess Anne County, .Virginia, and earned a living
-as a day laborer; that he, together with Arthur B. Dowdy,
a son of a deceased· sister, and a nephew of the said David
Edward Timberlake, were the heirs at law of said decedent;
that he did not see his brother very frequently for sometime prior to his death because the labor in which he was
engaged did not leave much time for visiting, but that his
brother came down to spend the day, or se·veral days, with
him two or three times each year; that his brother was subject to asthma and kidney trouble and had suffered from
·
these troubles intermittently for a number of
page .10 ~ years ; tha.t he had no knowledge that said David
Edward Timberlake was seriously ill until informed of his death the 6th of August, 1929.
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Witnes:; ARTHUR B. DOWDY

who testified that he was 38 years of age, a resident of Princess Anne County, Virginia, and a nephew of the deceased,
David Edward Timberlake; that he saw the deceased, Timberlake, several timeB a year, was friendly with him and
deceased intermittently visited at his home; that deceased
suffered from asthma and chronic kidney trouble, which occasionally became acute, causing intermitten spells of illness;
that he heard that the deceased was ill about the first of August, and being unable to visit him because of the labor in
which he was engaged., sent his wife, 1\'Irs. Arthur B. Dowdy,
to inquire as to the nature and extent of the illness; that
the deceased died unexpectedly on the 6th day of August,
1929.

Witness MRS. AR.THUR B. DOWDY
who testified that she was the wife of the preceding witness,
and had known both the plaintiff, Mrs. Kate R. Pugh, and
the deceased, David Edward Timberlake, for many years;
that being in the Timberlake family by marriage she oc- ·
casionally visited the deceased at his home in Norfolk County;
that her husband, during the early part of August, received 1J.
message that the dece.~sed was ill and that she visited the residence of deceased to inquire as to the nature and extent of
his· illness, and see whether or not she could be of service .in
connection therewith; that this visit occurred on
page 11 ~ the Thursday preceding his death and that de.,
· ceased at that time, although confined to his bed,
did not appear to be very ill and she thought his condition
due to a recurrence of chronic troubles from which he had
suffered· intermittently; that deceased told her on that o_ccasion that he had a.rranged to get a new housekeeper because he could not bear to have the Pugh children in the house
any longer; that Ivlrs. Pugh would have to take her children
and leave because their noise disturbed him arid that he was
going to get a housHkeeper who had no children; and that
she returned home not believing the deceased to be suffering from a setious or necessarily fatal illness, and on the
following Sunday or 1\-Ionday received word that he was dead.
And the defendaw; rested.
.And the Court doth certify that the above is all of the evidence that 'vas introduced on the tria! of this case, and ·such
being all of the evid·~nce the defendant thereupqn moved the
Court to strike out all of the evidence for .the plaintiff on
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the ground ·that the said plaintiff had entered suit upon a
·contract with David Edward Timberlake, a deceased person,
by the terms of which, according to the testimony of the ·said
plaintiff the said defendant. was ()bligated to devise to the
said plaintiff his property; that by reason of death the said
David Edward Timberlake was in~apable of testifying in
the case, and that the said plaintiff, KateR. Pugh, was a person financially interested in the outcome of said cause, whose
testimony is required by Section 6209 of the Virginia Code,
to be corroborated b2fore any recovery can be had thereon,
and that the said testim'ony of Kate R. Pugh as
page !2 } to the existence of said ~9ht~act upen whose epstence she bases her right·to a recovery, was wholly
uncorroborated in any particular; but the Court then and
there overruled said motion, and all of said evidence was then
and there admitted and considered by the jury, to all of
which actions and rulin_gs the defendant, by counsel, then
and there excepted, and tenders this his Bill of Exception ~ o.
1, which he prays may be signed, sealed and made a part of
the record, which is accor~ingly done.
November 26, 1930.

C. W. COL:aJJ\IAN, (Seal)
Judge of the Circuit Court of Norfolk
County, Virginia.
page 13 } Virginia :
..
In the Circuit Court of Norfolk County.
Kate R. Pugh, Plaintiff,
~ vs.
W. R. Ashburn, Administrator of the estate of David Edward
Timberlake, Deceased, Defendant.
BILL OF EXCEPTION NO. 2.
Be It Remembered that o.n the trial of this case, after the
evidence contained in Bill of Exception No. 1, which is hereby
made a part of this Bill of Exception as fully as if quoted
in ea;tenso herein, was submitted, and at the close oi the· said
evidence, the plaintiff, by her counsel, moved the Court to
the jury the following instruction. No. 1:

7.'

./ ''The Court instructs the jury that if you believe from the
evidence that David E. Timberlake agreed with plaintiff that
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if she would serve hint he would leav.e her his property at his
death, and pursuant to this agreement she did serve him,
the jury should find for the plaintiff for the fair value of
the property he pronrlsed
leave.~'

to

~.;.~

.

And the defendant:, by counsel, then and there moved the
Court to give the following instructions Nos. 2,
page 14 ~ 3, 4 and 5 :
No.2.

/

''The Court .instruets the jury that where one person renders services to another in the expectation of being compensated for such serviens by testamentary provision, if the person to whom said services are rendered dies without making
such testamentary provision, there can be no recovery by
the person renderin~: the services, unless there was an ex:.
press or implied con·:ract, clearly proven in all of its essential terms, providing for the compensation for which action
is brought.''
No.3.
''The Court instructs the jury that the testimony of Kate

R. Pugh, as to any agreement or contract made by David
Edward Timberlake npon which a. recovery is sought herein,
must be corroborated by other evidence from a disinterested
party, before any recovery can be had hereon in this case;
the Court further instructs the jury that any statements made
by the said David :IDd·ward Timberlake in his lifetime, as
well as his actions, are to be received and considered by the
jury in determining whether or not such a contract or agreem,t in fact ex.isted. ~'

~

No.4.

''The Court instr-Ltcts the jury that where a person die·s
without leaving a will disposing of his property, the law
favors the rights of blood relatives as against the claims of
others to the property, and before the plaintiff is entitled to
recover anything in this case she must prove by a preponderance of the eviden-:!e a valid contract on the part of the decea!?ed, founded upon a sufficient consideration, clear and
definite in all of its c~ssential terms.''

//
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No. 5.
''The Court instructs the jury that unless they· believe
from the evidence that the contract with the deceased; testified
to by J\IIrs. Pugh, has been esta~blished hy a preponderance ·of
the evidence by her testimony and the testimony of other
witnesses corroborationg· her in this particular, then they
should find for the defendant. The Court further
page 15 }-' instructs the jury that the testimony of lVIrs. Pugh
standing alone and uncorroborated would not be
sufficient to sustain a recovery.''
And the defendant then and ther~ objected to the giving of
Instruction No. 1 offered on behalf of the plaintiff, on the
·
·
following grounds:
(a) That the testimony of the plaintiff, Mrs. Kate R. Pugh,
as to the promise made :by David E .. Timberlake (i.e. the existence of an obligation to devise said property) was not
corroborated by the other evidence introduced in the cause
as required by Section 6209 of the ,Virginia Code, and a re·
covery could not be had thereon;
(b) Tha.t this instruction entirely ignores the necessity for
corroboration as a condition precedent to the plainti:ff~s· right
of recovery, and authorizes the jury to find in her favor upon
her own uncorroborated testimony.
But the Court overn1led said objections and granted said
Instruction No. 1 as offered, as well as Instructions Nos. 2
and 3 above, which were all of the instructions given in said
cause, and the Court then and there refused to give Instructions N o"s. 4 and 5 above, to which action of the Court in
giving the said Instruction No. 1 and in refusing· to give said
Instructions Nos. 4 and 5, the said defendant, by his counsel
then and there excepted, and tenders this, his Bill of Exception No. 2, which he prays may be signed, sealed and
made a part of the record, which is accordingly done.
page 16}

November 26, 1930.

C. W. COLEMAN, (Seal)
Judge of the Circuit Court of Norfolk
County, Virginia.
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Virginia :
In the C~.rcuit Court of Norfolk County.

J{ate ·R. Pugh, Plaintiff,
vs.
W. R. Ashburn, Administrator qf the estate of David Edward
Timberlake, Deceased, Defendant.
•
BILL OF EXCEPTION NO. 3.
Be It Remember that on the trial of this case, after the
evidence contained in the Bill of Exception No. 1 and t}!e instructions given by the Court as set forth in Bill of Exception No. 2, both of which are hereby made· a part of this Bill
·of Exception, and at' the close of said evidence, the jury found
a verdict in the words and figures fol1owing, to-wit:
''We find for the plaintiff for the amount of Seven Hundred· Dollars ($700.00)
·

R. J. McGUIRE, Foreman."
Thereupon, the defendant, by counsel, moved the Court to
set aside the verdict and enter up final ju~oment for the
defendant on the ground:
·
page 18

~

1. That there is no .evidence to support said verdict except the testimony of the plaintiff, Kate
R. Pugh, which is not corroborated as required by law, or if
the Court would not enter up final judgment for the defendant, to grant said defendant a new trial on the ground that
the verdict is contrary to the law and the evidence.;
2. That the Court erred in giving the jury. the instruction
asked for by the plaintiff;

3. That the Court erred in refusing to give instructions
Nos. 4 and 5 asked for by the defendant.
And on said motio:1s the Court refused to set aside the said·
verdict and enter up final judgment for the defendant, or to
grant a new trial, but- entered judgment thereon for the
amount of said verdict, to which action of the Court the defendant, by counsel, then and there excepted, and tende;rs
this, his Bill of Exception No. 3, which he prays may be
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signed, sealed and made a part of the record-~ this case,
and the same is accordingly done.
November 26, 1930.

.

·c.

W. COLEMAN, (.Seal)
Judge of the Circuit Court of Norfolk
County, Virginia.
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~

State of Virginia,
County of Norfolk, to-wit:

I, A. B. Carney, ·Clerk of the Circuit Court of Norfolk
County, do hereby certify that the .foregoing. is a true transcript from the records in the case named,· together with
copy of certificate of exceptions certified by the Judge.
I further certify that said transcript was not made up and
completed until the plaintiff had due notice of the making of
the same as required by law.
Given under my hand this the 3rd day of January, 1931.
1

·A. B. CARNEY, ·Clerk,
By V. C. RANDALL,
Deputy Clerk.
A Copy-Teste:
H. STEWART JONES, 0. 0.
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