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To the Honorable Judges of the Supreme Court of Appeals of Virginia:

Your Petitioner, William H. Huffman, respectfully represents:
That he is aggrieved by the decree entered by the Circuit Court
of Augusta County, Virginia, on the 19th day of January, 1933, in the
Chancery cause therein pending entitled Jacob F. Landes v. W m. H.
Huffman &c., a transcript of the record in said cause accompanies this
petition and is prayed to be read therewith.
STATEMENT OF THE CASE
In 1910 the appellant, W. H. Huffman, purchased a certain tract
of land from W. L. Bashaw, D. W. Bashaw, and S. R. Bashaw, by
deed purporting to convey 240 acres of land in Pastures District of
Augusta County, Virginia, to which he subsequently added a six-acre
tract purchased from one 0. S. Wallace (r. p. 145).
In 1915, the appellee, Jacob F. Landes, who owned a 51-acre farm
near Bridgewater, Rockingham County, Virginia, hearing that Huffman wished to move to Bridgewater in order to educate his children

-

2

~V.

H. Huffman vs. Jacob F. Landes, et als.

( r. p. 64) wrote the appellant, inquiring of him whether or not he
would be interested in trading his large farm for a small one near
Bridgewater (r. p. 146). When the appellant, W. H. Huffman, replied in the affirmative, the appellee on Feb. 16, 1915 (r. p. 162)
visited the Huffman's with a view to discussing further the proposed
transaction. The Landes' spent the night at the Huffman home, disc4ssed the two farms and Huffman informed Landes as to the number
of acres his deed from Bashaw called for. The next morning Appellee
Landes was shown over the premises ( r. p. 162) and the. corners and
lines were pointed out to him (r. p. 60); he was also informed by the
appellant that Huffman had bought the larger tract from the Bashaws
but he had never had a survey tnade and could merely trade the farm
as he had bought it (r. p. 148). The matter of acreage was never discussed nor was any valuation of the Huffman farm per acre mentioned
or considered ( r. p. 163). The appellee, after looking over the premises enthusiastically advocated the proposed trade and insisted that
the Huffman's come to Bridgewater immediately and see his farm
(r. p. 162) .
. Two days later, the appellant and his wife, in accordance with
this suggestion, visited the Landes place (r. p. 162). Landes placed a
value of $10,000.00 upon his tract. Huffman valued his farm at
$18,000.00. These values were reached on a comparative basis and the
acreage of the farms was not considered in fixing them ( r. p. 166).
Huffman testified (p. 148) that he "just traded it as I bought it."
vVith a view to making the agreement legally binding, the parties went
from Bridgewater to Harrisonburg and employed Mr. Laird Conrad,
an attorney of that City, to draft a contract for them (r. p. 152).
When the parties went into lVIr. Conrad's office, Landes stated to the
attorney: "Mr. Huffman and I have traded forms (p. 163) and we
want you to write up the contract." Accordingly, the contract exhibited by the appellee was drafted and executed by the parties ( r.
p. 95).
During the first part of July 1915, John A. Alexander, an attorney of Staunton, Virginia, at the instance of both Landes and
Huffman and in their presence, drafted the two deeds, one conveying
the Bashaw and Wallace tracts to Landes ( r. p. 152-89) and the
Landes farm near Br~gewater to Huffman (r. p. 187). These deeds
recited that Landes received the Huffman's farm in consideration of
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the conveyance of his farm and the payment of $8,000. The recital of
the consideration is "That for and in consideration of the sum of Ten
Dollars cash in hand paid, the receipt of which is hereby acknowledged
and the e~change of fanns as hereinafter m.ore ft~,lly set out" and at
the end of the deed are these words: "The parties of the first and second part ha"''e this day e.'rchanged fanns. The party of the second part
conveyed to Jacob F. Landes his farm of 246 acres; the farm hereby
conveyed being taken in ezchange as part payment on the said 246
acres." (Italics supplied.)
In the deed from Huffman to Landes (p. 89-94) the consideration is stated as follows: "That for and in consideration of Ten Dollars cash in hand paid, the receipt of which is hereby acknowledged
and the further considera.tion that Jacob F. Landes . . . . has this
day conveyed to Wm. H. H11,ffman his farm of Sla. 16p. more or
less, near Bridgewater, Virginia, the parties of the first and second
parts have ezchanged farms as more fully hereinafter set out, and the
additional considefation of $8,000.00 &c." The words "more or less"
follow the statement of the number of acres copveyed and these words
also appear in the original sale contract.
In the conclusion of this deed (p. 92) it states as follows: "The
parties of the first and second parts by this deed and the deed referred
to made by Jacob F. Landes have ezchanged farnts and the consideration named in this deed ($8,000.00) is the consideration in addition to
the farm this day conveyed to Wm. H. Huffman by Jacob F. Landes."
A portion of the evidence of appellee Landes ( r. p. 64-5-6) on
cross examination is here quoted :

Q What I understand is that you had a small farm
that you wanted to exchange for a larger one and he had a
large farm that he wanted to exchange for one near Bridgewater?
.
A Yes, sir.
Q After you looked over the places, you agreed that
there was $8,000.00 difference in the values?
A Yes, sir.
Q Willing to ezchange for $8,000.00 to boot?
A Yes, sir.
Q That was the boot you were to pay him?
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A Yes, sir.
Q You had looked over his farm and he had looked
over yours?
A Yes, sir.
Q You told him the amount of acreage ~n your place
according to your deed ?
A Yes, sir.
Q Neither of you had any surveying done?
A No.
Q You agreed on $8,000.00 as the difference that you
were to pay him in exchange of the places?
A Yes, sir, I was to execute my bonds for that
$8,000.00 for the back payments.
Q Each one of you told the other was the amount
called for by your deeds?
A Yes, sir.
Q You went to Mr. Conrad to prepare the papers?
A Yes,sir.
Attention is directed to the fact that when Landes was asked in
his deposition taken Sept. 13, 1931 (r. p., bottom of p. 56) whether he
would have bought the Huffman farm at $18,000.00 if he had had
any idea it did not contain 246 acres, the witness failed to answer and
that it was not until nearly a year later (Oct. 26, 1932) that he was
recalled by his counsel and was again asked the same question, that he
answered in the negative (r. p. 117). It is significant that it took him
so long to give that evidence, if it was the truth.
That Landes was well satisfied with his deal after living about
two years on the Huffman farm and that he was proud of the fact that
he had gotten far the best of the bargain by the. trade and that he had
gotten an excessive value for the land he traded to Huffman, is shown
by the uncontradicted evidence of W. H. Sprouse (r. p. 171) who says
Landes then told him that while Huffman thought he was getting
$18,000.00 for his farm, yet that he (Landes) did not think he was
getting more than $11,000.00. In other words, Landes had charged
Huffman $10,000 for a farm which in Landes' judgment was not in
fact, worth b.ut $3,000.00.
From the time of this trade until the present both the appellant
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and the appellee have resided upon the properties which they then acquired. The house and outbuildings on the farm which the appellant
traded to the appellee were valued for insurance at $2500.00 and ·
$1,000.00, respectively (r. p. 110, 111). Prior to 1928, the appellee
sold the Wallace tract of 6 acres and it .does not enter into this controversy (r. p. 122). Sometime after taking possession of the property,
however, the appellee Landes began to believe that there was a shortage in agreage in the Bashaw tract. On examination of appellee
Lande~ respecting his first knowledge or reason to suspect a shortage
of acreage before the survey made in 1928 by Jones, he says (r. p.
118-19) : "I could not quite make it out in measuring the fields; it did
not look right to me: We always say so .many acres in a field and it
did not look like there ·was enough land there," but in answer then to a
leading question ( p. 119) he says he did not think it was a material
shortage. When he was again interrogated on cross-examination (p
122-3) he says when he "got to figuring on it" after drilling the fields,
"it looked like it would hardly hold out."
In the spring of 1928, the appellee agreed with the Galax Realty
and Auction Company to have that company sell his farm property
which he had acquired from Huffman, and in April of that year Fred
0. Jones, Surveyor, surveyed the tract (r. p. 117). On the basis of
this survey, Landes found that the Bashaw tract conveyed to him by
Huffman, contained a little more than 200 acres. In other words,
according to the report of the Master Commissioner to whom the case
was referred by the lower Court, there was a shortage of 44.18 acres
in the Bashaw tract (r. 202).
According to the evidence of Mr. Thompson, who surveyed the
property for the Commissioner, the alleged shortage occurred on the
west end of the farm where the land was rough and of little value, it
being next to the mountain ( r. p. 45-50).
The Galex Realty and Auction Company subdivided the farm remaining after the sale by Landes of the Wallace tract and two other
parcels amounting to some 22 acres ( r. p. 121) and auctioned off the
lots to the highest bidder at $19,000; however, the purchaser failed to
comply with the terms and the sale fell through ( r. p. 121). The appellee, Landes, then decided that he would seek to recover from his
grantor, Huffman, for the 40-odd acres of alleged shortage and accordingly placed the matter in the hands of his attorney.
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COURT PROCEEDINGS

The Bill of complaint was filed by Landes Feb. 25, 1929, and
alleges the sale was by the acre and not in gross and that there was a
deficiency in the quantity conveyed by Huffman and prays for recovery. It alleges the deficiency was not discovered until a survey of the
property was made in 1926, for purposes of sale at that time. Appellant, together with his immediate grantors were made parties defendant. No actual fraud or intentional misrepresentation is charged.. The
answer filed June 25, 1929, on behalf of appellant denied that the sale
was by the acre and that there was any deficiency, but if any deficiency
that it was on the portion of the Huffman property which was wild
mountain land, of little or no value.
It alleges that the transaction was a trade or exchange and denies
that any representation or guarantee of quantity was made, but that it
was an exchange or trade in gross. It further alleges that Landes, the
appellee, was guilty of lasches in the assertion of his claim. A decree
of reference ( r. p. 24-5) was entered referring the case to the Commissioner to ascertain among other things "whether the conveyance of
these lands evidences a sale or exchange of the same" and "whether
the defendants or any of them are liable or is liable to account to the
plaintiff for the deficiency." Depositions were taken on behalf of the
complainant and defendant. Commissioners report ( r. p. 191-214)
was filed the 23rd day of November, 1932. On Dec. 28, 1932, a petition and cross bill was filed by Huffman ( r. p. 16) alleging that the
land in controversy, in which said shortage existed, had been conveyed to Huffman by Bashaws and prayed they be made parties defendant and that if any liability existed for the shortage that Huffman
should in this proceedings, have recourse against them and for gneeral
relief. A demurrer and answer was filed Jan. 9, 1933, by the Bashaws
to the bill and cross bill ( r. p. 18) which denies liability or deficiency
and alleges that if any shortage, it was in wild mountain land and of
little or no value, and denies the right of recovery ( r. p. 21-3).
The report of Commissioner Nelson finds ( 1) "That the transaction is not merely an exchange for that would be true only if the
properties were of an agreed equal value . . .. but is partly an exchange and partly . . . . a sale~' ( r. p. 201), yet more a sale than an
exchange and that it '"ras immaterial whether the transaction was a
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sale or an exchange "unless the parties expressly ignore all questions
or differences of acreage or improvements." (2) That there was no
sale in gross; ( 3) that there was a deficiency of 44 acres and that
appellant Huffman was liable therefor to Landes on an average per
acre value, based on the $18,000 value placed on the whole farm: ( 4)
That appellee Landes had not been guilty of lasches, in bringing this
suit.
Exceptions· (p. 218-219) were filed to the report on behalf of
Huffman. The Court entered a decree overruling the exceptions, con ..
firming the report and decreeing Judgment in favor of Landes against
said Huffman for $3,232.62 with interest from May 28, 192$, an'-1
costs. The decree furthermore dismissed, without prejudice, the petition treated as a cross bill of Vv. H. Huffman ( r. p. 16-18) and the
·
suit was ordered dismissed from the docket.
As appears from the Record, Col. Rudolph Bumgardner was the
original counsel for appellant, but he died before the depositions 'sere
completed. He was succeeded by Churchman and Timberlakt, and
Mr. Churchman died before the report of Commissioner Nelson '''las
filed.
ARGUMENT
WAS THE TRANSACTION AN EXCHANGE OR A SALE
IN GROSS?
That the transaction was intended and accepted By both. appellaut
and appellee as an exchange or trade of properties and in gros;; is
supported by the following evidence.
( 1) Both parties and Mrs. Huffman testified as to the facts
surrounding their negotiations before the written contract of sale.
Each saw the other's property. Each for the purpose of arriving at
the boot money, put a valuaution upon his own land. Landes had
heard that Huffman desired to trade his farm for a smaller one near
Bridgewater. While the acreage in each farm was made known to
· both parties, yet no valuation or estimation or discussion occurred as
to the value per acre.
(2) When the parties entered the office of the attorney to have
the contract written, Landes' statement was that he and Huffman had
traded farrns and "we want you to write up the contract" ( r. p. 163
and 156).
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( 3) W. H. Huffman testified ( r. p. 153) "traded according to
what our deeds called for" and again "we exchanged forms after a
trade" ; put a valuation on each farm and was given the difference to
boot" ( r. p. 153).
On cross examination at the bottom of page 64 Landes was asked :

Q What I understand is that you had a small farm
and that you wanted exchanged for a larger one and he had
a larger one that he wanted to exchange for one near
Bridgewater?
and he answered:
A

Yes, sir.

And at other points in his testimony he referred to it as an exchange. His astute counsel (Mr. Curry) observed that the witnesses
had been testifying to the effect that it was in fact, an exchange, asked
the following leading question (see page 73) :

Q Col. Bumgardner has been examining you on the
theory that this was an exchange of farms between you.
Was it an exchange or a sale?
He answered:
A

Yes, sir, I understood it was a sale and the co.1·

tract so stated.
( 4) A most significant fact, uncontradicted by Landes~ anrl
which is most cogent by way of denial of his claim that he would not
have traded farms with Huffman at the price of $18,000.00 if he had
not believed and relied upon the acreage being 246 acres, is found in
the statement above referred to, made by Landes to witness W. S.
Sprouse (r. 171), which, in effect, was that in the trade in estimating
his farm at $10,000.00 he had gotten $7,000.00 more than it was
worth. The record shows that Landes had only paid $2150.00 for his.
farm and when his own valuation of it as of the time of the trade was
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$3,000.00, it is not surprising that after he saw the Huffman farm, he
was enthusiastic to complete the deal, knowing as he did, that whether
the Huffman farm actually contained 246 acres or not, the exchange
would be immensely profitable to him, since he was getting, according
to his own estimate, three times what his own farm was worth. It is
not strange that this ex-school teacher was hurrying old Mr. Huffman
into this trade.
( 5) The valuation named by each party was a lump sum, which
when divided by the acreage, would produce figures so odd that they
refute the suggestion that the parties had such acreage value in mind.
In the case of Emmerson v. Stratton, 107 Va. 303, our Court says
"When the purchase money for the land is not an equi-multiple of the
number of acres, it is, at least, persuasive evidence that the contract
was not by the acre" and cites various ca.ses in support.
( 6) Landes claims he suspected there was some deficiency in the
quantity soon after his purchase but did not know the deficiency was
so large until it was surveyed before the farm was offered for sale by
the Galax Company. He did not stop the sale and make demand on
Huffman but ignored the fact of deficiency. Such conduct was consistent with the contention that he recognized and realized that when
he bought the farm he had not relied on the particular acreage named
in the deed but had traded or exchanged in gross, but s~tch conduct was
utterly inconsistent with his later demand for loss or damage for the
deficiency. In the case of Pendleton's E:rr. vs. Ste·wart, 5 Call., I,
where the question at issue involved the right of a vendee to recover
for a deficiency in land which had been sold at a fixed lump sum and
conveyed as 1100 acres "more or less" Judge Tucker ( p. 6) among
other reasons for refusal of allowance, says the vendor upon hearing
there was a deficiency, offered to cancel the contract but the vendee
declined. "This fact," says Judge Tucker, "proves that he was not in
fact deceived or dissatisfied with his purchase." So with equal force
may it be said that when Landes knew of the deficiency and elected,
nevertheless to proceed with a public sale of the farm it "proves he was
not in fact deceived" as to the quantity. Moreover, this conduct of
Landes was a waiver of any claim which he might otherwise have had
against Huffman. He had no right, after knowledge of the deficiency,
to speculate on the situation by offering the farm for sale and actually
sell it at the public sale at its then known reduced acreage, fail (for
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reasons he does not disclose) to hold the purchaser and then at a later
date demand reparations from Huffman. This clearly constitutes
laches. It is said in 10 R. C. L. 401:
"Again, if the circun1stances are such as to show an intention on the part of the complainant to reserve to himself
a right of election to affirm or repudiate a contract, according to the event thereof, and this delay is attributable to
nothing other than a desire to await the event and repudiate
it if it turn out to be a bad contract, and claim the benefit of
it if it turn out to be a good one, equity will not lend him
any aid."
A number of decisions, both State and Federal, are cited in support of that statement of the law.
( 1) The deeds from Huffman to Landes describes the acreage
as 240 acres "more or less" which words, while they alone do not convert what otherwise would be a sale by the acre into a sale in gross,
are nevertheless, significant, when considered in the light of all other
facts and circumstances in this case, in determining the intent of the
parties.
While the written contract makes no use of the word "exchange,"
yet when the deeds were later tnade by the attorney in Staunton in the
presence and at the instance of both Landes and Hitffman, it was
specifically stated in the deeds that the "exchange" of the farms was
the consideration and that the transaction was in fact an exchange.
These deeds were a consummation of their negotiations and reflect the
intent of the language employed in the written contract. The deeds on
their face show the interpretation which the parties themselves put
upon their dealing, agreement and understanding.
The fact that when Huffman and Landes had heard their deeds
prepared, they saw to it that the 4eed from Huffman to Landes not
only refers to the a c.-rchange" of farms as a part of the consideration
but as additional to.ken of their mutual desire to emphasize the nature
of their transaction and that they were trading farm for farm, they
had their attorney insert in the conclusion of the deed that the parties
"have exchanged farms." There appears a fact strongly corroborating
appellants contention and controverting the contention of Appellee
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Landes. Whatever technical definition may be found in the books, yet
in the mind and intent of the parties to this transaction the word
"exchange" meant that they had traded farms and that Landes was to
pay $8,000 to boot, regardless of acreage. Reference is made by the
Commissioner to 23 C. J. 185, to the effect that there is no substantial
difference between a sale and an exchange. On the page to which the.
Commissioner refers it is said that the "mere fact that one of the
parties is to pay a sum of money in addition to property transferred by
him, or that provision is made for adjustment of the differences in
value of the respective properties does not necessarily prevent the
transaction from being a contract for the exchange of land."
If, in the light of the facts, the presumptions properly deduced
therefrom and the law, th~ transaction between Huffman and Landes
was an exchange or trade of farms, the irresistable conclusion under
all circumstances is that the intent of the parties was accomplished
when each party got just what he expected and dealt for, and therefore, presents a case to which the rule of liability for deficiency does
not apply but instead a case governed by the rule where the sale was
expressly in gross.
In the case of Wells 'l'. Logaria, 112 Va. 522, where an owner of
a tract believed to contain 60 acres, sold one-half to one party as containing 30 acres and the other half to another and also described as 30
acres, and later a deficiency of 14 acres was discovered, the very equitable law of the case, in refusing the remedy, as stated by Judge Keith,
was based on the facts that the buyers had each seen the tracts and had
the boundaries and lines pointed out to them and although the seller
thought he had 60 acres, yet the buyers· did get the identical pieces of
land they purchased, bounded by the very lines the)~ contemplated, although their tracts contained less acreage than was supposed.
. See also Stafford 'VS. H7/zite, 6 Gratt. 93. The case at bar presents
a similar situation.
It is not denied that in the conveyance of real estate, a sale by the
acre is presumed and that this presumption can only be overcome by
clear proof of a contrary intent. THE INTENT of the parties really
governs, however, and if it appears to the court that they intended
a sale in gross, a recovery for shortage in acreage will not be decreed
in favor of the grantee. See Bronson v. Huutphrey's, 75 Va. 196.
How ca·n this intent be ascertained? It is to be gathered, this Court
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has repeatedly held, from the terms of the contract and from all facts
and circumstances connected with it. See McComb v. Gilkerson, 110
V a. 406, Graham. v. Lamer, 87 Va. 225 Camp v. Nor fleet, 83 V a. 380.
The parties can expressly agree that the sale is in gross, but such intent
is ascertained by means of the circumstances surrounding the sale and
the language of the deed. In the case at bar the circumstances show as
clearly and cogently as express words, that the conveyance from Huffman was meant to be one of the whole tract, rather than by the acre.
The fact that although Landes had reason to believe and did believe
from estimates made by hin1 after living several years on the farm,
that it did not contain as many acres as the deed called for, yet he continued to pay his bonds and interest uritil 1926, without the slightest
complaint to Huffman, is another circumstance strongly indicating
Landes realized and recognized that he had no right to call on Huffman for a deficiency but that he had taken the farm in gross.
Landes came to Huffman and offered to trade farms. He spent
the night at the Huffman place. He was informed that Huffman had
never made a survey of the farm and knew nothing of the acreage
other than what his deed from the Bashaws recited. The next morning
the appellee (Landes) was shown all over the premises and the corners
were pointed out to hitn. Mr. Huffman turned over all of his sources
of information to Mr.- Landes; and at the end of their discussion and
sight-seeing, Landes knew just as much about the size and acreage as
did Huffman. Is it reasonable to suppose on the strength of these
facts, Hu.ffman would intend or attempt to sell Landes a definite
quantity of 240 acres or that Landes expected him to do so? Neither
party intended the transaction to be a sale by the acre.
How was the. value of $18,000.00 reached? The deed itself, into
which the contract of sale was merged, as well as the testimony of the
parties, answers this question. The transaction was in fact a trade, 9£
farms, which in itself rebuts a presumption that the parties intended
it to be a sale by the acre, which Mr. Huffman, in his deposition, at
times used the term "exchange" rather than "trade." Evidently, de did
not have in mind what may be, by legal technical definition, its meaning, · for he also used the word "trade' 'and regarded them as synonymous.
While a contract o·f hazard is not ordinarily favored by the
Courts, this Court in Cunningham 1.1s. Millner, 82 Va. 526, declared
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that such a contract uis not discountenrutced by the law and will be enforced when reasonable and clearly established." Again, in the case of
Cam,p v. Norfleet, 83 Va., 380, this Court said "that while such contracts are not favored, yet when clearly established they are always
enforced." The case of Emerson 'l}S. Stratton, 107 Va. 303 is one of
the numerous instances in which the sale or exchange has been held to
be one of hazard. Attention is particularly ·directed to that case not
only because in it, as in the instant case, the Court mentions the fact
that there, as here, the purchase money was not an equi-multiple of the
number of acres, as evidence that the sale was not by the acre but also
in that case, as here there was an .exchange of land and boot money.
In holding that there was no proof of a mutual mistake, the Court
there says, "on the contrary the testimony of H. M. Herbert disproves
such allegation and shows clearly that the real transaction between the
parties is an exchange of the land conveyed for Indiana property1 consisting of land, to1.~m lots and houses in which exchange, Herbert paid
Stratton a difference of about $1400.00 in n~oney; and further shows
that no mistake occurred between Stratton and Herbert, as to the true
acreage; that the sale was by the boundary and that Stratton stated at
the time that he did not know the correct acreage but thought the land
would run about 1148 acres qn an accurate survey." The case of Caldwell vs. Craig, 21 Gratt. 132 is another instance in which was involved
a transaction wherein Caldwell agreed to pay the lump sum of $6500
and convey to Craig a tract of 160 acres, and Craig was to convey to
Caldwell a tract supposed to contain 1,000 acres. This was a suit on
two of the land bonds and the defendant undertook to set off the demand on the ground of a deficiency of about 200 acres in the 1,000
acre tract. Judge Staples, in delivering the Court's opinion, while
holding that the question of whether it was a contract of hazard was·
not before the Court, yet ·respecting the assumption that parties contract with reference to quantity, says, "It is, however, a mere presumption which may be met and overthrown by proof that the parties
agreed to be governed by the estimated quantity." Such evidence, says
the Court, does not contradict or alter the deed, but "merely establishes an understanding collateral to the written contract and makes it
clear that no such mistage was made as furnishes ground for relief in
equity."
The case of Graham. vs. Larner, 87 Va. 223 is another of the
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Virginia cases in which this Court upon consideration of all the facts
and circumstances held the sale was in gross. The facts disclosed in
that case and upon which the Court rested its conclusion are not more
cogent, as in the case at bar, to prove the contract was one of hazard.
The case of Pendleton's Exr. v. Stewart, 5 Call. 1, is another instance where, although the contract called for the payment of a lump
sum and the quantity of land sold was stated as 1100 acres more or
less, the Court held it was not a sale by the acre. Attention is called to
the following language in the opinion of Judge Tucker, who, after
referring to the fact that an implied warranty exists that the thing
bought shall correspond with the .representations when the contract
was made, says "But where the real contract is to sell a tract of land,
as it rnay contain, more or less, fully understood to be so between the
parties, those words, more or less, imply a waiver of the warranty as
to the specific quantity on the part of the buyer, and an agreement, on
the part of the seller. not to demand more than the fi.xt price, although,
on the one hand, there should be an excess, or, on the other, a deficiency in the quantity supposed ; both parties being willing to abide by
such presumptive, or probable evidence of the quantity as they were
then possessed of; but, of which, neither pretends to have an accurate
and perfect knowledge; and which neither insists upon, as a condition
annexed to the purchase of sale which, in the other case, is supposed to
be done and to be reciprocal."
LANDES WAS GUILTY OF LACHES
I

Even did the deeds and the facts not show clearly that this con.veyance was intended to be one in gross, the appellee Lande~ should
not now be allowed to assert his claim in a Court of Equity. Shortly
after taking possession he admits in his deposition he realized or had
reason to believe that the farm did not contain the acreage set forth
in the deed. Notwithstanding, he continued to pay the bonds for
$1,000.00 each and interest thereon, the last three of the bonds not
having been paid by him until April 16, 1926 (see r. p. 81-2-3) without the slightest complaint. This fact supports at}d justifies the contention that the silence of Landes in those years was because he knew
that the intent and purpose of the exchange or trade of farms was ()~e
in gross and supports the contention that if he believed he had any
right to recover, he was guilty of laches in not ~sserting it.
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However, for some thirteen years, he did nothing to even verify
this belief that there was a deficiency. Finally, when the farm was
surveyed by the Galax ·Realty Company with a view to sub-dividing it
and selling it off, the deficiency was positively made known to Landes.
Mr. Landes did not even then make any change in his plans. Instead,
the plans for the sale were consmnmated. The property was subdivided and actually auctioned off; the only hitch came when the purchaser at that sale failed to carry out the terms of the sale. Then and
only then, did Landes make his claim against Huffman, alleging that
he has received the property by means of a sale by the acre, that there
was a material shortage in acreage, and that he ·was therefore entitled
to a recovery for the deficiency. We submit that such conduct clearly
constituted laches and should entirely remove the appellee's standing in
a Court of Equity. See 10 R. C. L. 401 supra.
PROPER BASIS FOR RECOVERY
If Landes was entitled to recover at all, the basis upon which his
recovery was allowed by the lower Court was erroneous. In the case
of Logwood vs. Holland, Judge Kelly in delivering the Court's opinion
says: "if there be exceptional circumstances, such for example, as th~
existence of valuable buildings, springs or bridges and fisheries, on the
land involved, then the relative value of such things is to be fixed with
reference to the contract price for the whole estate and the compensation therefor determ,ined accordingly."
It it not equally logical that where, as in the case at bar, a portion
of the property is of little or no va.lue and (as shown by the evidence)
the deficiency in quantity occurred in that portion, that the amount of
allowance is controlled by that fact? The object of an allowance for
deficiency is to give the purchaser in money value what he expected to
get in land and no more. If a man buys a farm of 100 acres at $50.00
per acre and it includes ten acres of land worth only $5.00 per acre
and a deficiency of six acres is discovered in the ten acres, surely it
would be most inequitable to allow the buyer to recover therefor on the
basis of $50.00 per acre. The effect of so doing is not to fairly compensate the buyer for the 7 acres, but is to impose punative damages
upon his vendor.
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SUMMARY OF ERRORS

It is respectfully submitted that there was error in the decree complained of for the following reasons:
1st. In confirming the report of Commissioner Nelson in its finding that the transaction between appellant and appellees was not a contract of hazard but a sale by the acre.
2nd. In decreasing a recovery by Landes against appellant for
$3232.65 with interest.
3rd. In failing to dismiss the Bill of appellee with costs on account of his laches.
4th. In its adoption of wrong basis upon which recovery, if any,
was allowable.
5th. In failing to dismiss with costs the Bill of cotnplaint by reason of the waiver by Landes of any rights for recovery in making sale
of the farm at auction after the deficiency was made· known to him by
the actual survey.
The appellant, for reasons heretofore assigned, and others to be
assigned at the hearing, respectfully submits that the decree complained
of is erroneous and the appellant prays that an appeal therefrom be
allowed and that said decree be reviewed and reversed and such decree entered in the premises as will do justice to the appellant. The
appellant adopts this petition as his brief and prays that it will be
so read.
Counsel for appellant desires to state orally the reasons for reviewing the decision above complained of and, if in accord with the
practice of this Court, requests that the time for hearing this matter be
at least five days after the time brief of opposing counsel is filed, in
order that counsel for appellant may have time to consider said opposing brief.
It is hereby certified that there was delivered on the 19th day of
April, 1933, to Charles Curry, Esq., counsel for appellee, a carbon
copy of the foregoing petition.
Respectfully submitted,
W. H. HUFFMAN,
By J. H. C. GRASTY,
W A YT B. TIMBERLAKE, JR.,
GEO. N. CONRAD,
Counsel.
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We, George N. Conrad and Wayt B. Timberlake, Jr., attorneys
practicing in the Supreme Court of Appeals of Virginia, do certify
. that in our opinion there is error in the decree complained of in the
foregoing petition, for the reasons therein set forth, and that said decree should be reviewed, reversed and set aside.
Given under our hands this 15th day of April, 1933.
W A YT B. TIMBERLAKE, JR.,
GEO. N. CONRAD.
Received Apl. 19/33. H. W. H.
Rec. June 27/33.
VIRGINIA:
In the Supren1e Court of Appeals, held at the court hoqse of
Wythe County, in the Town of Wytheville, on the 21st day of June,
1933:
Upon the petition of William H. Huffman an appeal is allowed
from and supersedeas awarded to a decree of the circuit court of
Augusta County, entered on the 19th day of January, 1933, in the
cause then therein depending wherein Jacob F. Landes was complainant and W. H. Huffman and others were defendants; upon the petitioner, or some one for him, entering into bond, with sufficient security in the clerk's office of the said circuit court in the penalty of
Five Thousand ($5,000.00) dollars, with condition as the law directs.
A Copy, Teste: J. M. KELLY, Clerk.
A copy certified to circuit court.
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*VIRGINIA: CIRCUIT COURT OF AUGUSTA COUNTY
Pleas before the Circuit Court of Augusta County on the 19th
day of January, 1933.
PRESENT: Hon. Jos. A. Glasgow, Judge of said Court.

JACOB F. LANDES ................................. Plaintiff

v.
W. H. HUFFMAN, W. L. BASHAW, S. R. BASHAW, .
and THE NATIONAL VALLEY BANI<, Executor
under the will of 0. S. W a:llace, Deceased .......... Defendants
Be it remembered that heretofore, to-wit, on the 25th day of
February, 1929, came the plaintiff in the Clerk's office of said Court
and filed his Bill in Chancery against the defendants, which Bill with
the endorsement thereon is in the words and figures following, to-wit :
BILL
1. Jacob F. Landes complaining represents to the Court that by
agreement in writing he purchased from W. H. Huffman a farm situated in Pastures District, Augusta County, Virginia, near Portland,
containing 246 acres, more or less, at the price of $18,000.00, as shown
by contract in writing signed by W. H. Huffman and complainant on
the 19th of February, 1915, and a copy of which contract is
2*
herewith filed as part of this bill, *marked "Exhibit-Contract."
2. Complainant avers that co-temporaneously with the
said purchase, that W. H. Huffman purchased from complainant a
farm situated in Rockingham County, Virginia, near Bridgewater, and
known as the Allemand farm, containing 50 acres more or less, at the
price of $10,000.00, and this sum under the contract was to be applied
on the cash payment for the farm purchased by complainant from W.
H. Huffman, and the residue of the purchase money of $8,000.00 was
to be evidenced by the eight equal bonds· of complaint, each for the
sum· of $1,000.00, with interest thereon fr01n January 1, 1916, the
interest being payable annually, and said bonds to be payable respectively on January 1, 1917, 1918, 1919, 1920, 1921, 1922, 1923, and
1924, and to be secured by vendor's lien, and the contract provided
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that the deed for the said land should be executed by said Huffman on
the 1st of August, 1915.
3. Complainant avers that the said Huffman and his wife executed to complainant a deed for the said farm on the 16th of July,
1915, and said deed was made pursuant to the aforesaid contract of
sale, and was executed about two weeks before the day it was required
to be executed in the contract, and it appears from the said deed that
said tract of land sold by Huffman to complainant is made up of two
tracts of land, one tract containing 240 acres of land, and the other
six acres, and that the tracts are adjacent, and one acre less is conveyed th~n was provided for in the said contract, the contract calling
for a sale of 247 acres, and the deed purported to convey only
3*
*246 acres, and in the deed the price of the Allemong farm
was treated as a cash payment, and the bonds provided for in
the contract were executed to evidence the deferred purchase price as
of the date of the deed, July 16, 1916, and the vendor's lien was reserved in the deed to secure the deferred purchase money bonds, and a
certified copy of the said deed conveying the said lands to complainant
from W. H. Huffman is herewith filed as part of this bill, marked
"Exhibit-Huffman deed."
4. Complainant avers that he took immediate possession of the
said farm and has been in full possession and control thereof ever
since, and avers that he has paid off all of the said deferred purchase
money bonds as shown by notations on the margin of the deed book in
which the said deed from Huffman to complainant is recorded, and the
notations and release of the lien to secure the said bonds are noted in
said Huffman's deed, a certified copy of which is herewith made a part
of this bill, supra.
5. Complainant avers that in the spring of 1928, in contemplation of dividing up the said farm and selling it in parcels, he had a
survey made of the said lands that he had purchased from Huffman,
and by that survey a large deficiency in acreage appeared, and this was
the first notice that complainant had, or the first intimation that he had
that there was any deficiency in the said lands that had been sold and
conveyed to him by Huffman. When complainant learned of this deficiency, he shortly afterwards employed Mr. John M. Irvine, Deputy
Surveyor of Augusta County, to make a survey of the lands,
4*
*and his survey showed a large deficiency in acreage, amounting to nearly 40 acres, and when this had been ascertained,
complainant immediately communicated this fact to his vendor, Huffm~n, and called upon him to account for the deficiency in acreage, and
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Huffman then employed Mr. E. E. McCutchan, Surveyor of Augusta
County, to make a survey of the lands, and in July, 1928, McCutchan
and Irvine went upon the lands and made a careful survey thereof,
and their survey showed that there was a deficiency of 38.69 acres,
and a copy of their survey is herewith filed as part of this bill, marked
-"Exhibit-Plat and Survey."
6. Complainant avers that the conveyance by the aforesaid deed
is referred to as an exchange of farms, but the contract between complainant and Huffman shows that complainant obtained the fatm from
Huffman by purchase and not by exchange; but however that is, there
is little difference between a sale and exchange, and the same principles
of law apply, and in determining whether the transfer of the said
land. from Huffman to complainant was an exchange or a sale, the said
contract and the said deed must be read and considered together.
7. Complainant avers that he would not have purchased the said
farm from Huffman if he had known, or had any reason to believe
that there was any substantial deficiency in the acreage of said lands,
and he avers that he was led to believe, either by false and fraudulent
representations of the said Huffman, or by mistake of the said Huffman, that the said lands purchased by complainant contained
5*
the acreage shown by *the said deed and contract. Complainant did not, as he has stated, have any intimation of the shortage in acreage until the spring of 1928, and since then he has done
everything that he could do without suit to get a settlement of the difference in acreage with Huffman, but without avail, and complainant
is advised and avers that it is impossible for Huffman to make good
his contract for the number of acres that complainant bought and paid
for, and complainant is advised that the said Huffman is liable to account for the said deficiency in acreage, to-wit, for 36.69 acres at the
average price per acre of the said 246 acres of land sold and conveyed
to complainant at the price of $18,000.00, with interest and the taxes
that he has paid on said deficiency of land since January 1, 1915, and
he is advised that he is entitled to relief in a court of equity.
8. Complainant avers that the said tract of 240 acres of land,
more or less, was conveyed toW. H. Hufftnan by W. L. Bashaw, D.
E. Bashaw and wife, and S. R. Bashaw by deed dated March 9, 1910,
and of record in the Clerk's office of Augusta County in D. B. 161, p.
174, and the said 6 acres of land, more or less, were conveyed toW.
H. Huffman by 0. S. \Vallace by deed dated December 13, 1915, and
of record in said Clerk's office in D. B. 175, p. 263, but complainant
avers that since the execution of said deed by Wallace for said 6 acres
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of land, that the said 0. S. Wallace has died, after having made and
published his last will and testament, and by his said will be ap6*
pointed The National Valley Bank of Staunton as *his executor, and the said estate has not yet been administered, and
said will is duly of record in the Clerk's office of the Corporation
Court for the City of Staunton, and complainant is advised that .W. L.
Bashaw, S. R. Bashaw, and The National Valley Bank as executor
under the will of 0. S. Wallace, deceased, should be made parties to
this suit; and are accordingly made such parties, so that the said Huffman may have any relief that he may be entitled to in this cause as
against his said grantors, W. L. Bashaw, S. R. Bashaw, and the 0. S.
Wallace estate.
Therefore, being without remedy save in a court of equity wherein alone such matters are properly cognizable, complainant prays that
W. H. Huffman, W. L. Bashaw, D. E. Bashaw, and S. R. Bashaw and
The National Valley Bank, executor under the will of 0. S. Wallace,
deceased, may be made parties defendant to this bill and required to
answer the same, but the answer of each under oath is hereby expressly waived, that that the said Vv. H. Huffman may be required to account to complainant for the deficiency in the aforesaid lands, with
interest on the estimated value of the deficiency of land from January
1, 1915, and for the taxes that complainant has paid on the said deficiency of land since that time; and that such other, further and general relief may be granted complainant as is in equity meet, and the
nature o~ the case may require. And he will ever pray, etc.

CURRY and CARTER, p. q.
7*

JACOB F. LANDES,
By Counsel.

*Endorsement: Filed in the Clerk's office of the Circuit Court
of Augusta County, February 25, 1929.
Teste: C. S. W.

~ARNES,

Dep. Clk.

DEMURRER AND ANSWER OF W. H. HUFFlVIAN
The Separate Demurrer and Ans-zver of W. H. Hufjntan to the Bill of
Complaint Exhibited Against Him and Others in the Circuit
Cour~ of Augusta C ounfJ' by Jacob F. Landes.
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I.

W. H. Huffman demurs to said Bill of Complaint and says that
the same is not sufficient in law.
And for grounds of such demurrer he assigns the following:
There is want of proper parties to the Bill in that said Bill, in the
eighth paragraph thereof, recites that 240 acres of the land in question was conveyed to W. H. Huffman by W. L. and S. R. Bashaw by
deed dated March 9, 1910, and six acres thereof was conveyed to him
by 0. S. Wallace (since dead, and the National Valley Bank of Staunton, being his executor) by deed dated December 13, 1915, and that
the said W. L. Bashaw, S. R. Bashaw, and The National Valley Bank,
Executors aforesaid, are necessary parties to the suit, and are impleaded accordingly; when in truth and in fact the deed in question to
W. H. Huffman was executed by W. L. Bashaw (unmarried)
8*
and D. E. *Bashaw and S. R. Bashaw, his wife-the said W.
L. Bashaw and D. E. Bashaw being the owners thereof.
The said D. E. Bashaw and not his wife, S. R. Bashaw, is the
person in interest, and is not made a party to the suit.

II.
Not waiving said demurrer, but insisting upon same, for answer
to so much of said bill as this Respondent is advised that it is material
for him to answer unto, this Respondent saith:
1. This Respondent denies each and every of the allegations of
said Bill, except insofar as they are in this answer admitted.
2. It is true that this Respondent entered into a contract of sale
with the said Jacob F. Landes by which this Respondent exchanged
the farm near Craigsville in Augusta County owned by ·him for the
farm near Bridgewater in Rockingham County, Virginia, owned by
the said Landes, with a cash difference of $8,000.00 to be paid by the
said Landes. Said contract of sale and exchange was reduced to writing, and your Respondent presumes that the paper filed with the Bill
is a copy thereof, but in this connection he expressly calls for the
original to be produced and made a part of the record. ·
It is true that by deed bearing date July 16, 1915, and duly of
record in the Clerk's Office of Augusta County in Deed Book No. 181
at page No. 58, this Respondent and his wife conveyed to the
9*
said Jacob F. Landes for the *consideration of $10.00, of the
cotemporaneous conveyance by Landes to this Respondent of
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the farm in Rockingham County, and of the additional cash consideration of $8,000.00 to be paid as therein specified (which cash consideration has since been paid), the farm in Augusta County, made up of
two parcels, the one described as containing 240 acres, more or less,
being the Bashaw land, and the other described as containing six acres,
more or less, known as the Wall ace land.
. 3. Respondent presumes that it is true that said Landes took
possession of the farm, but he has no knowledge of any of the details
of any subdivision thereof, or the surveys caused to be made by the
said Landes.
Respondent denies that in pursuance of any employment from
him McCutchan and Irvine went upon the lands and tnade a careful
survey thereof showing a deficiency of 38.69 acres, and he denies that
the paper filed with the Bill is any such joint survey.
· 4. Sometime prior to May 28, 1'928, said Landes, through his
attorney, Mr. Charles Curry, wrote to this Respondent claiming that
there was a shortage of some 45 acres in the tract supposed to contain 246 acres, more or less, theretofore sold by Huffman to Landes,
and making claim for the shortage at the rate of some $72.00 per acre
-the land consisting of the Bashaw land, described in the deed as 240
acres, and the Wallace land of some seven acres. The deed to
Landes embodied the identical metes and bounds expressed in the old
deeds, and your Respondent employed the late Mr. E. E. Me*Cutchan to make the proper checks and to calculate the area,
l 0*
with the result that l\1r. McCutchan reported that the Wallace
tract showed several acres in excess of the 240 acres shown by the old
survey, with the additional six or seven acres from the Wallace tract,
making an overrun of several acres.
Your Respondent caused his attorney to communicate these facts
to the plaintiff's attorney, which he did in a letter bearing date May
28, 1928, as follows :
May 28, 1928.
Claim Landes vs. Huffman .for shortage land
Mr. Charles Curry,
Staunton, Virginia.
Dear Sir:
Sometime since you wrote to Mr. W. H. Huffman of Bridgewater
stating in substance that there was a shortage of some 45 acres in the
tract of 246 acres, more or less, heretofore sold by Huffman 'to Landes,
and making claim for the shortage at the rate of some $72.00 an acre.
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This land consists of the Bashaw land which has been described and
deeded as 240 acres, and another parcel of some seven acres which
Mr. Huffman had purchased from Wallace.
On consultation with Mr. Huffman, and looking at the records, I
was satisfied that no shortage existed, and to verify this fact Mr.
Huffman employed Mr. E. E. McCutchan, the County Surveyor, to
make proper checks of the metes and bounds, and to calculate the area.
The result of Mr. McCutchan's work, addressing himself along to the
240 acre tract, shows this parcel to contain several acres in excess of
the 240 acres shown by the old survey.
It is the usual experience that these old surveys over-run. Of
course, the Wallace tract will add six or seven acres to this amount,
making an over-run of several acres.
This work of l\1r. McCutchan demonstrates that if the
11 *
*courses and distances of the old survey are followed there
cannot be any shortage.
I take it that your claim must be based upon some new survey,
and I am writing to know if you will furnish me a copy of this survey
and the calculation o.f the trea to enable Mr. Huffman to verify upon
what ground it is claimed any shortage exists.
Very truly yours,
(Signed) RUDOLPH BUMGARDNER.
Copy to Mr. W. H. Huffman
Bridgewater, Va.
As a matter of fact, your Respondent did employ Mr. E. E. McCutchan to make a survey of the lands; but Mr. McCutchan ·was in ill
health, postponed the matter, and shortly thereafter died. If he made
any survey or went upon the ground the results were never communicated to your Respondent or his counsel, and neither your Respondent
nor his Counsel have had any report from the said l\1cCutchan. It
may be that he conferred with Mr. J. M. Irvine, but Respondent denies
that any joint survey was made by them, or that the paper exhibited as
such was any joint survey. The paper is signed by Mr. J. M. Irvine,
but not by Mr. E. E. McCutchan, and Respondent cannot conceive that
the results of any such survey, made in July 1928, would have been
communicated to the plaintiff without any knowledge or advice to Respondent.
5. The Bashaw farm, described as containing 240 acres, more
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or less, as conveyed by full metes and bounds description, evidently according to a careful and accurate *survey, by C. B.
Bashaw to Darwin and Granville Bashaw, by deed bearing date
November 28, 1855, of record in the Clerk's Office of Augusta County
in Deed Book No. 76 at page No. 56.
In the suit of Wiseman vs. Bashaw, lately depending in the Circuit Court of Augusta County, the undivided one-half interest of
Granville Bashaw was sold, and was conveyed by F. B. Kennedy,
Special Commissioner, to W. L. and D. E. Bashaw by deed bearing
date October 28, 1901, Deed Book 135 page 269; and in the suit of
Brown vs. Bashaw, lately depending in said court, the undivided onehalf interest of Darwin Bashaw was sold, and the same conveyed by
Rudolph Bumgardner, Commissioner, to said W. L. and D. E.
Bashaw, by deed bearing date October 28, 1901, of record in said
Clerk's Office in Deed Book 135 at page 268.
Said Vv. L. and D. E. Bashaw conveyed said tract to F. B. Kennedy as Trustee, defaulted in the payment of the debt therein secured,
and the same was sold by said Trustee in foreclosure of said deed of
trust, and conveyed toW. L. Bashaw by deed bearing date March 1,
1907, Deed Book 151 page 31.
By deed dated December 8, 1909, Deed Book 161 page 221, said
W. L. Bashaw conveyed to D. E. Bashaw an undivided one-half interest in said tract; and by deed dated March 9, 1910, Deed Book 161,
page 174, said W. L. Bashaw (unmarried) and D. E. Bashaw and
S. R. Bashaw, his wife, conveyed the said tract to your Respondent.
By deed dated July 16, 1915, Deed Bllk 181, page 58, a
13*
copy of which is exhibited with the Bill, your Respondent *and
wife conveyed the same to said Jacob F. Landes.
From 1855, the date of the conveyance to Darwin and Granville
Bashaw, down to 1915, the date of the conveyance from your Respondent to Landes, and later until Landes conveyed off a portion of
same, the Bashaw farm remained intact without change or alteration
of the lines or corners. Except for the names of adjoining land owners, the description by metes and bounds, and corners in the deed of
conveyance from your Respondent to Landes, dated July 16, 1915, is
identical with those contained in the deed of conveyance from C. B.
Bashaw to Darwin and Granville Bashaw, dated November 28, 1885;
and those two deeds, as well as all of the mense conveyances by which
said lands have passed, have referred to and been according with the
ancient survey embodied in the D. B. Bashaw deed of November 28,
1855.
12*
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The paper evidencing the survey of J. M. Irvin filed as an exhibit
with the Bill, instead of following the lines and corners of the ancient
survey, starts in at a new beginning point and runs the opposite direction, so that, instead of permitting easy comparison of discrepcncies,
differences in corners and bearings, it is impossible for a layman to
make any intelligent comparison or check, or even to know whether it
runs to the same corners, or, to determine where or how the alleged
discrepcncy arises.
Respondent is advised and charges that this alleged survey is not
a re-running of the ancient survey, and does not embody the
14*
same corners so as to embrace the boundary called *for in the
ancient survey.
6. Respondent further avers that the transaction between himself and the said Jacob F. Landes consisted of an exchange of two
boundaries of land comprising the respective farms, with payment of a
difference or "boot" of $8,000.00, measuring the difference .in value.
Each party was acquainted with .the lands of the other, the location
and value thereof, and the difference of $8,000.00 represented the difference in agreed valuation of the properties in kind; and there was no
representation or guaranty of quantity or acreage, and no price per
acre agreed upon or considered. Your Respondent took Landes' land
as it stood and Landes took Respondent's land as they stood. The sale
to Landes was a sale of a definite body of law and the conveyance was
made according to an ancient survey which had stood for seventy
years; and there was neither representation of quant.ity except for purposes of description, nor guaranty of any specific acreage, nor was the
value fixed with reference to a valuation per acre.
7. Respondent believes and charges that a correct survey following the true corners, courses and distances of the ancient survey,
which, this Respondent believes, can be readily located and followed,
will show as did Mr. McCutchan's calculation of the area, that the
quantity of land in the boundaries of the Bashaw farm is something in
excess of 240 acres instead of in deficiency; and he believes that if
there be a deficiency according to any survey of Mr. J. M.
15*
*Irvine's, it results either from his failure to locate and follow the ancient corners or to correctly compute the area.
8. Respondent is advised that the Plaintiff is not entitled to recover anything by way of compensation by alleged deficiency in the
Bashaw farm( a) Because in truth and in fact no such deficiency exists.
(b) Because said transaction evidenced an exchange of lands in
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kind according to an agreed valuation of the specific properties without reference to acreage.
(c) Because there was no warranty or representation in respect
to quantity of land in the Bashaw Farm.
(d) Because the plaintiff did not rely upon any such representation.
(e) Because the parties were dealing with reference to a given
boundary of land, and the sale and conveyance was in gross and without reference to the acreage or any price per acre; and the land was
conveyed according to an accurate survey, accepted by both parties as
correct and final.
(f) Because of the laches and delay on the part of the said
plaintiff in allowing said matter to lie at rest, and taking no steps for
over fourteen years to correct any alleged error or mistake.
(g) Because if there be any shortage, it arises from the fact
that there is failure of title as to part of the land, in that the new survey does not include all of the old corners, and in this connec16*
tion your Respondent avers that *all of the arable, cultivated
and valuable land called for in the old survey and boundary
has passed to the possession of the grantee, and any omitted land consists of wild mountain land in a remote section of the tract, of little or
no value in cmnparison with the other land,· so that any loss from the
alleged deficiency, even if it exists, is negligible.
9. Respondent, therefore, denied that the plaintiff is entitled to
have relief in this ~ase as against this respondent, and prays to be hence
dismissed with his costs in this behalf expended.
And as in duty bound this respondent will ever pray, etc.
W. H. HUFFMAN,
By Counsel.
RUDOLPH BUMGARDNER, p. d.
Endorsement: Filed in open Court by leave of Court June 25,
1929.
C. S. W. BARNES, Dep. Clerk.
PETITION AND CROSS-BILL OF W. H. HUFFMAN
To the Honorable los. A. Glasgow, Judge of the said Court:

The undersigned petitioner respectfully represents:
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( 1) That the object of the above styled suit is a recovery
by the plaintiff, Landes, for an alleged shortage in *acreage in
the conveyance of a certain farm by the defendant, Huffman, to
the plaintiff, Landes, on the ground of mutual mistake.
(2) That the said farm was conveyed to the defendant, Huffman, by the defendants, W. L. Bashaw, n~ E. Bashaw, and S. R.
Bashaw by deed dated March 9, 1910, and that the same shortage in
acreage here existed as in the conveyance from your petitioner the
defendant, Huffman, to the plaintiff, Landes.
Therefore, your petitioner while denying that the circumstances
established any ground for recovery by the plaintiff, Landes, from the
defendant, Huffman, submits this petition in the nature of a cross bill,
and prays the court that the defendants, W. L. Bashaw, D. E. Bashaw
and S. R. Bashaw be required to answer, but not on oath the same
being expressly waived, and that in the event that the court does find
that liability exists in favor of the plaintiff, Landes, for the alleged
shortage in acreage, it shall be further decreed that the defendant,
Huffman, have similar recourse against his grantors, the defendants,
W. L. Bashaw, D. E. Bashaw and S. R. Bashaw, and that such other
and further relief be granted as the nature of your petitioner's case
may require and to equity shall seem meet. And as in duty bound he
will ever pray, etc.
17*

W. H. HUFFMAN,
By Counsel.
JNO. S. GRASTY,
W. B. TIMBERLAKE, JR.,
Counsel.
18*

*Endorsement: Filed in the Clerk's Office of the Circuit
Court of Augusta County, Dec. 28, 1932.
Teste :-E. Me F. TAYLOR, Dep. Clk.
DEMURRER AND ANSWER OF W. L. BASHAW,
D. E. BASRAW AND S. R. BASRAW

The joint and several Demurrer and Ariswer of W. L. Bashaw,
D. E. Bashaw, and S. R. Bashaw to the Bill of Complaint and to the
Cross Bill filed by W. H. Huffman in the above entitled cause.
( 1) W. L. Bashaw, D. E. Bashaw, and S. R. Bashaw demur
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to said bill of complaint and cross bill and say the same are not sufficient in law.
And for grounds of such demurrer they assign the following:
That said bill of complaint alleges and exhibits as a part thereof
a certain contract of date the 19th of February, 1915, between Jacob
F. Landes and W. H. Huffman, in which said contract exchanges or
sales of property are made upon agreed terms; that said Landes and
Huffman thereafter made certain transfers of property and paid certain other considerations as in said contract provided, but that said
conveyancy of land from the said Huffman to said Landes contained
a deficiency of 38.69 acres; that said Landes would not have
19*
*purchased said tract of land had he known or helieved such a
deficiency in acreage existed and that he, the said Landes, was
led to believe, either by false or fraudulent representations of said
Huffman, or by mistake of said Huffman that the lands he purchased
contained the acreage shown by said deed and contract; that subsequently, said Landes attempted to get a settlement of the difference in
acreage from said Huffman, but was unable to do so, and that it was
impossible for said Huffman to make good his contract for the number
of acres specified therein.
The said bill of complaint and cross bill do not allege that said
W. H. Bashaw, D. E. Bashaw, and S. R. Bashaw, or any of them,
are parties to any such contract as hereinabove mentioned, nor that
the deed to said Huffman from the said Bashaws did not contain the
agreement of the parties as to acreage; that if a shortage of acreage
existed at that time, such fact was concealed from said Huffman, or
that false and fraudulent representations, or mistake, of said Bashaws
had been the cause of said purchase by said Huffman; that it is impossible for said Bashaws to make up such deficiency in acreage, if
such deficiency actually existed at the time of conveyance to said
1-Iuffman.
.
( 2) That said cross bill asks the Court in event said Landes is
held liable to decree some recourse by said Huffman against said
Bashaws; when in truth and fact an entirely different state of
20*
facts exists as between said Huffman *and said Bashaws to
those pleaded and proven as between said Landes and said
Huffman.
( 3) Not waiving· said demurrer, but insisting upon same, for
answer to so much of said bill of complaint and said cross bill as these
respondents are advised that it is material to answer unto, these respondents saith :
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1. These respondents deny each and every of the allegations of
the said bill of complaint, except insofar as has been admitted as true
by the said W. H. ·Huffman in his answer filed in this cause, which
answer these respondents believe to be true and hereby make said
answer and each and every of said allegations, statement of defense,
and denial of liability, as therein set forth, a part of this, their answer
to said bill of complaint, as fully and completely as if set forth in
ert·tenso herewith under the signature of each of said respondents.
2. These respondents admit as true Paragraph 1 and Paragraph
2 of said cross bill, except insofar as said cross bill alleges a shortage
of acreage in the conveyance to said Huffman from respondents, and
as to this ask for strict proof.
3. Respondents are advised and so state that the petitioner, W.
H. Huffman, is not in any event entitled to recover or have recourse
against these respondents, as set forth in his petition.
(a) Because in truth and fact no such deficiency in acreage existed under the terms of the purchase of said Huffman from said
Bashaws.
·
21 *
*(b) Because there was no warranty or representation
in reference to the quantity of land in the Bashaw farm.
(c) Because the said Huffman did not rely upon any such representation made by the said Bashaws.
(d) Because the parties were dealing with reference to a given
boundary of land, and the sale and conveyance was in gross and without reference to the acreage or any price per acre; and the land was
conveyed according to an accurate survey, accepted by both parties as
correct and final.
(a) Because of the laches and delay on the part of the said
Huffman in allowing said matter to lie at rest and taking no steps for
a long period of time to correct any alleged error or mistake. ·
(f) Because if there be any shortage, it arises from the fact
that there is failure of title as to part of the land, in that the new
survey does not include all of the old corners, and in this connection
these· respondents aver that all of the arable, cultivated, and valuable
land called for in the old survey and boundary has passed to the possession of the said Huffman, and any omitted land consisted of wild
mountain land in a remote section of the tract, of little or no value in
comparison with the other land, so that any loss from the alleged deficiency, even if it exists, is negligible; the facts are admitted by the
said W. H. Huffman in his answer and supported by the transcript of
the evidence heretofore filed in this cause.
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(g) Because the value of the farm conveyed by Bashaws
*to Huffman at that time was largely due to the value of the
buildings as they existed at the time of the conveyance, and
therefore any deficiency in acreage, if such deficiency existed, would
be of little or no value.
(h) Because said sale from said Bashaws to said Huffman was
made for the fixed sum of $10,500.00 and thereafter said Huffman
resold the identical property for the sum of $18,000.00, according to
the answer filed by the said Huffman and supported by the transcript
of evidence filed in this cause; that said Huffman, therefore, did not
and could not suffer any damage by reason of the alleged deficiency in
acreage, if such deficiency actually existed.
( i) Because said Huffman, after acquiring the Bashaw farm for
$10,500.00, resold the same and delivered possession thereof to said
Jacob F. Landes under contract of sale, the consideration therein
mentioned being entirely different from that consideration paid by the
~aid Huffman to the said Bashaws; therefore, even though a deficiency
in acreage existed, the computed amount per acre could not be determined as against the said Bashaws.
(j) Because said Huffman has not and cannot tender the return
of the said farm to the said Bashaws, upon return by the said Bashaws
of the purchase price paid therefor, and demand recision of the conveyance on the gound of an alleged deficiency.
(k) Because said Huffman, by reason of resale and delivery
of said farm at a profit, which is shown in his plead23*
*ing and proof at $7500.00, cannot come into equity and assert
any Claim whatsoever against the said Bashaws.
( 1) Because the said Huffman, even though the alleged deficiency occurred when the transfer was made to him, as shown in his
pleading and transcript of evidence, suffered no damag~ whatsoever,
but on the contrary realized a profit even though it is held that he is
liable to his grantees for such alleged deficiency.
5. Respondents, therefore, deny that the said Jacob F. Landes,
complainant, or the said W. H. Huffman are entitled to have relief in
this case as against these respondents, and pray to be hence dismissed
with their costs in this behalf expended.
And as in duty bound, these respondents will ever pray, etc.
22*

W. L. BASHAW
D. E. BASHAW
S. R. BASHAW
By Counsel.
JOHN D. WHITE, Counsel.
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Endorsement: Filed in the Clerk's Office of the Circuit Court
of Augusta County, January 9, 1933.
Teste: E. McF. TAYLOR, Dep. Clk.
24*

*ORDER OF JUNE 25, 1929, ALLOWING
W. H. HUFFlVIAN TO FILE HIS
DEMURRER AND ANSWER

Upon tnotion of W. H. Huffman in open court by his Counsel,
leave is given him to file his separate demurrer and answer to the Bill
in this Cause, which is accordingly done.
DECREE OF MARCH 22ND, 1930, MAKING
D. E. BASHAW A PARTY DEFENDANT
This cause having been regularly matured at rules and set for
hearing as to the defendants Vv. I-I. Huffman, W. L. Bashaw, S. R.
Bashaw, The National Valley Bank, Executor under the will of 0.
C. Wallace deceased, upon the bill and exhibits therewith filed, taken
for confessed as to all of said defendants, except W. H. Huffman;
upon the separate demurrer and answer of Vv. H. Huffman filed in
this cause June 25th.', 1929; upon motion of the plaintiff to amend
his bill at the bar of the court by making D. E. Bashaw a party defendant, and was argued by counsel.
On consideration whereof, it appearing from the answer of the
defendant W. H. Huffman, that D. E. Bashaw is a necessary party to
this suit, the court does order and decree that leave be given the plaintiff to amend his bill by making said D. E. Bashaw one of the parties
defendant to this bill, and the amendment is accordingly made at the
bar of the court, and process is directed to be forthwith issued by
the clerk against the said D. E. Bashaw.
25*

*DECREE OF REFERENCE

This cause came on this day to be again heard upon the papers
Bashaw, who
formerly read, upon process duly executed upon D.
was made a party defendant to appear in this cause by amendment
at the bar of the court at the last term, and upon this cause having
being duly matured as to him, and taken as to confessed as to him,
upon motion of the plaintiff to have this cause referred to one of the
master commissioners of this court, upon objection to this motion by
the defendants and was argued by counsel. ·

E:
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On consideration whereof, the court after careful examination
of the pleadings in this cause, and after having heard and considered
the argument of counsel, both for and against the motion to refer this
cause, the court is of the opinion that it will be greatly aided in this
cause by a reference to one of the master commissioners, and overrules the objections of the defendants to the plaintiffs motion to
commit this cause to a master, and sustains said motion to commit,
and doth accordingly adjudge, order and decree that this cause be
referred to one of the master commissioners of this court who shall
report to the court as soon as practicable.
1st. The lands that were conveyed by the defendant, W. H.
Huffman, to the plaintiff J. F. Landes, and whether the conveyance
of these lands evidences a sale or exchange of the same.
26*
*2nd. Whether or not there is a deficiency in the *in the
lands conveyed and if so, the extent of the deficiency.
3rd. If there is a deficiency in the lands, whether or not the defendants, or any one of them, are, or is liable to account to the plaintiff for the deficiency, and the value of the same.
4th. The Commissioner shall have authority to emply the county
surveyor of Augusta County, or some other competent surveyor, to
make a survey of the said lands, and such survey must be made directly uncle the pesonal supevision of the commissioner; and all evidence taken in this cause must be taken before the commissioner and
made part of the record of this cause.
5th. And said commissioner may report any other matter deemed pertinent to be stated by him, or by any party in interest.
But before said commissioner shall proceed to execute this decree,
he shall first give notice of his primary sitting to all parties in interest in this suit, or to their attorneys of record.
DECREE OF OCTOBER 4, 1932, REQUIRING THE
COMPLETION OF THE TAI<ING OF THE
EVIDENCE, ETC.
This cause came on this day to be again heard upon the papers
fotmerly read, and upon motion of plaintiff to hasten the proceedings
in this cause, and was argued by counsel.
Upon consideration whereof, and it being represented to the
Court that an order of reference was entered in this
27*
*~ause on June 25, 1930, and that by agreement of counsel on
both sides, the cause was referred to Master Commissioner R.
E. R. Nelson to make report under the said order of reference and
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that Commissioner Nelson gave notice on June 28, 1930, that he would
hold his primary sitting at his office on July 25, 1930; and it further
appearing that the plaintiff has taken his evidence in this cause and
that the defendant, W. H. Huffman began his testimony but did not
conclude the same on account of the illness of his attorney, Colonel
Rudolph Bumgardner, and that the plaintiff is exceedingly desirous
that their cause should be disposed of as soon as possible, the Court
doth therefore adjudge, order and decree that the defendants shall
complete their evidence in this cause before Master Commissioner
Nelson before the first day of November, 1932, and that the plaintiff
and defendants shall then have ten days within which to take rebuttal
or surrebuttal testimony, and at the end of that time the Master Commissioner shall forthwith proceed to make his report in this cause, so
that it can be filed and this cause heard at the November term of this
Court.
ORDER OF JANUARY 9, 1933, ALLOWING "vV. L. BASHAW,
D. E. BASHAW, AND S. R. BASHAW TO FILE THEIR
JOINT AND SEVERAL DEMURRER ANSWERS
Upon motion of "vV. L. Bashaw, D. E. Bashaw, and S. R. Bashaw
in open Court by their Counsel, leave is given them to file their
28*
joint and several demurrer and answers to the Bill *of Complaint and Cross Bill in this cause, which is accordingly done.
ORDER OF DECEMBER 28, 1932 ALLOWING W. H. HUFFMAN TO FILE A PETITION IN THE NATURE OF A
CROSS-BILL AGAI.NST W. L. BASRAW, D. E.
BASHAW, AND S. R. BASHAW
This day the defendant, W. H. Huffman tendered a petition in
the nature of a cross bill against the defendants, vV. L. Bashaw, D. E.
Bashaw and S. R. Bashaw, and asked leave to file the same, which is
hereby granted, and the petition accordingly filed.
DEPOSITIONS AND EXHIBITS TAKEN ON BEHALF
OF PLAINTIFF
The depositions of R. F. Thompson and others taken before the
undersigned Commissioner in Chancery, at his office in Staunton,
Virginia, on August 31st, 1931, to be read as evidence in behalf of
the plaintiff in the above styled chancery cause now pending before
me under reference of the Circuit Court of Augusta County.
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PRESENT : Charles Curry, counsel for the plaintiff,
Rudolph Bumgardner, counsel for the defendant, W. H.
Huffman.

29*

MR. BUMGARDNER: It is suggested by Mr. Bumgardner *that no notice of the taking of these depositions
today has been given to the Messrs. Bashaw, who are not
represented by counsel and are resident defendants.
MR. CURRY: The Commissioner, however, did give
notice to the Bashaws that he was going to execute this order, not long after this suit was brought, and one of the
Bashaws came to my office to talk to me about the case and
I told him that he had better employ counsel to look after
his interests as it was a matter of importance to him. Of
course, my client is proceeding against Mr. Huffman, his
immediate vendor. I had supposed that the Bashaws had
counsel. The papers in the case show that they had notice
that this case was pending before Commissioner Nelson.

30*

MR. BUMGARDNER: In reply to the above, Colonel Bumgardner states that he is counsel alone for W. H.
Huffman. However, the Messrs. Bashaw are made parties
defendant by the bill as primary and essential parties to the
case. In fact, the bill was amended on account of the omission of one of them. Such being the case, and their interest
being apparent, counsel insists that the original notice of the
Commissioner of the time and place of his primary appoin.tment is not sufficient advice to these gentlemen of the day
appointed months afterwards at the convenience of counsel
for the plaintiff to take depositions. He hereby gives notice
that he insists upon this as a valid objection to the taking
of the depositions at this time and as a ground for objecting
to the reading of the depositions in the case. He considers
it essential to the interests of his client *that the Messrs.
Bashaw be bound and concluded by every step of the proceedings in this case.
MR. CURRY: It was not necessary in the case for
the plaintiff to proceed at all against the Bashaws and my
client looks, of course, solely to his vendor in the case and
that the defendant then has a right against the Bashaws.
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If he should be required to account for the deficiency in
land here, then under his general warranty of title, he would
have a right to proceed against his immediate vendors, the
Bashaws. I presume the conveyance to the defendant from
the Basha ws, and according to my recollection, was with
general warranty of title and if any of the land was lost or
he was required to account for any loss of acreage, he
would have a right under the general warranty to proceed
against the Bashaws. Of course, it is not any especial interest to us whether the Bashaws are concerned in this matter or not. They knew the case was pending against them
and were notified to that effect by the Commissioner and
were notified by counsel for Mr. Landes that they had better employ counsel and, I understand, they were so advised
by Colonel Bumgardner. It is to the interest of Colonel
Bumgardner's client and his client alone here to bring the
Bashaws in or to have them in this case so that the defendant, if he should lose, can recover against the Bashaws.
Colonel Bumgardner was notified some days ago that we
were going to take the depositions today and it was to his
interest to see, if he wanted the Bashaws present, that they
were present.

31 *

lVIH. BUMGAHD.NER: Colonel Bumgardner is not
authorized to *supply omissions in the notice given by
lVIr. Curry to take his depositions. What he states above is
true, if he were bringing a common law suit for deficiency
in land. However, he has proceeded in equity where, admittedly, as shown by his bill, all parties should be brought
before the court and relief directly awarded against the
proper parties, if relief be granted. Having proceeded on
that theory and so framed his bill and having, by leave,
amended his bill to bringing one of the Bashaws who was
omitted, as an original party defendant and decided by the
Court to be a necessary party defendant-he certainly cannot at this stage state that he will proceed with his suit up
to a certain point so as to make it binding upon every one of
them to that point with omitted notice, putting the other
parties to the necessity of concluding the record as to the
omifted parties, having made the Messrs. Bashaw parties
to the suit, it is essential for him to. give them due notice
of the different stages of it. I here refer Mr. Curry to the

38

W. H. Huffman vs. Jacob F. Landes, et als.
decree of 1\llarch 22, 1930, where leave was given hin1 to
amend his bill so as to make D. E. Bashaw a party defendant, and the amendment was made at the bar on his motion.

32*

MR. CURRY: It is very true that the Bashaws were
made parties to the proceeding against Mr. I-Iuffman, but
that was done for his convenience. If we had brought an
action at law on our general warranty of title, we would not
have had any right to make then1 parties and it would have
been the duty of the defendant to come in and ask that his
warrantors be made parties and assist in the defense of the
suit; but, as we pro-*ceeded in equity, the defendant must
look out for making his warrantors liable in this case and
when Colonel Bun1gardner and I agreed some time ago
about the taking of the depositions today, I just presumed
that if he wanted the Bashaws present, he would have them
brought here. It don't n1ake any difference to us.
l\1R. BUMGARDNER: In reply to that, counsel ha,ing proceeded in equity, he has to continue to move according to the rules of equity. These parties are admittedly
necessary parties defendant to his bill. Colonel Bumgardner
is certainly not expected to supply defects in his notice to
. take depositions and could not do it if he wanted to and a
notice from him to attend the taking of Mr. Curry's depositions, would not be legal or binding.

1\tiR. CURRY: There was to be no written notice in
the case. The Commissioner has already given notice and
I just notified you-.
l\1R. BU.l\1GARDNER: I am here with my client and
I supposed you had notified the other necessary parties.

THE COMMISSIONER: By agreement of counsel,
the taking of these depositions is adjourned until ten o'clock
a. m. on September 12th, 1931, at the same place in order
that the Messrs. Bashaw, defendants in this case may be
given formal notice of .the taking of these depositions.
Dated this 31st day of August, 1931. ·

R. E. R. NELSON,
Commissioner in Chancery.
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*Pursuant to adjournment on August 31st, 1931, the taking of these depositions was resumed on September 12th, 1931,
after i1otice thereof to W. L. Bashaw and D. E. Bashaw, hereto attached.
PRESENT : The same parties and counsel as on the
day of adjournment, and W. L. Bashaw, in person.
R. F. THOMPSON,
a witness of lawful age, called on behalf of the plaintiff, deposes and
says as follows:

Direct Examination
BY iviR. CURRY:

Q State your age, residence and occupation?
A Sixty-one my last birthday; residence, Fishersville; occupation, County Surveyor.
Q You, I believe, are Surveyor for Augusta County?
A Yes, sir.
Q How long have you been County Surveyor?
A Since about 1929, I think, I don't remember the date.
Q Have you any deputies ?
A No, sir.
Q vVho did you succeed as County Surveyor?
A E. E. lVIcCutchan.
Q Vv ere you employed in this case by Commissioner R. E. R.
Nelson to survey what is known as the Bashaw land near Craigsd1le?
A Yes, sir.
Q Did you go upon the land and make the survey?
A Yes, sir, I did.
34*
*Q Did the Commissioner accompany you?
A Yes, sir.
Q vVas any one there representing lVIr. Landes at this survey?
A There was· no one there that I knew of.
Q .Neither Mr. Landes nor counsel were present?
A No, sir.
Q Was the defendant in this case, Mr. Huffman, was he represented?
A By Colonel Bumgardner.
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Q
A

Colonel Bumgardner was there when the survey was made?
Yes, sir.
Q Did you examine the Landes and Huffman deeds, the title
papers, to this Bashaw farm showing the metes and bounds of the
place before making the survey?
A My examination was relative to the description of the lands.
Q Were you accompanied by any assistant to make the survey? ·
A Yes, sir.
Q Who.
A Garland Irvine.
Q Is he a qualified surveyor?
A I take him to be. He holds a state license.
Q He is a nephew of John Irvine?
A Yes, sir.
Q He is also a qualified surveyor?
35*
*A Yes, sir.
Q The deed of conveyance in this case, from Huffman to
Landes, purports to convey about 246 acres of land, more or less. The
contract of sale, a. copy of which is filed in this case, states that the
farm contains 247 acres, more or less. The deed that was executed by
Huffman to Landes of date May 16, 1915, shows that the lands conveyed consisted of two parcels of land, one parcel containing 240
acres, more or less, in Pastures District, and the other parcel, 6 acres,
more or less. In making your survey did you follow the survey or
metes and bounds of these two parcels of land in the Huffman-Landes
deed?
A Yes, sir, I ran the metes and bounds separately, first of the
Bashaw land and later ran the 6 acres which was known as the 0. S.
Wallace land, I think.
Q Did you find any discrepancy in the acreage or not in these
two tracts of land ?
A Considerable discrepancy in the larger tract.
Q Have you made a survey and plat of the lands?
A I have.
Q Of both tracts?
A Yes, sir.
Q I wish you would present a plat and survey of the lands to
the Commissioner and file it in this cause?
A Yes, sir, I have it.
Q Will you file it in this cause with your deposition?
36*
*A I have the survey and plat in my hand and now file
it as part of my deposition in this cause.

't·
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Q How did the acreage compare in the Bashaw deed with the
acreage that you found by your survey?
A I found the acreage to be considerably less.
Q \tVhat is the difference as to the Bashaw tract?
A 45.04 acres.
Q Any discrepancy with reference to the Wallace 6-acre tract?
A I found an overrun of .86 of an acre in tract No. 2 as shown
on the plat.
Q Did you make a careful and painstaking survey of this land?
A Yes, sir, I did. Garland Irvine ran the instrument and I
checked his bearings and distances all through the survey.
Q \iVill you tell the Commissioner as to whether or not that is
an accurate and correct survey of the lands?
A I feel that we made as accurate and careful survey of the
lands described in the conveyance to Mr. Landes as it was possible to
make.
Cross E.'t:aminatio11

BY COLONEL BUMGARDNER:

Q In preparing for your work in the field, Mr. Thompson, I believe you followed back the deeds to the Bashaw survey, did you
not?
37*
*A My recollection is that we went back about a hundred
years.
Q The tract know as the Bashaw tract was conveyed by metes
and bounds by C. B. Bashavl to Darwin and Granville Bashaw, by
deed of November 28, 1855, of record in the Clerk's Office in Deed
Hook 76, page 56, in which deed the tract is described by metes and
hounds. Do you recall your reference to that deed?
A I don't recall my reference to that deed especially, but I check
hack the bearings and distances.
Q The point that I am getting at now is whether or not you have
verified the fact from the records that all of the subsequent deeds of
conveyance to that farm followed the metes and bounds contained in
that deed of November 28, 1855?
A There was one conveyance that I noticed a discrepancy in of
about ten degrees in the bearing. All other bearings and distances
were practically the same.
Q Were they not identically the same?
A Yes, sir.
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Q Except then for what would be a typographical error or
clerical error in copying, these deeds have followed the metes and
bounds contained in that deed of 1855?
A Yes, sir.
Q Do you recall whose survey that deed of 1855 was based on
and the date of it?
A I do not.
38*
*Q Did you follow whether that same metes and bounds
description went back behind this deed of 1855?
A I think I did.
Q Did you make or keep any memorandum of your search so I
can check up this record by you?
A The Commissioner here had a memorandum from the old
deeds that I used.
Q I here hand you a paper that is apparently a memorandum by
Mr. R. E. R. Nelson. Will you please state whether or not that is the
docun1ent you refer to?
A Yes, sir, and this document is filed marked Exhibit "Nelson."
Q What is that memorandum?
A This memorandum shows the line described as South 47,
East-Q The whole ~emorandum is what I am trying to get at?
A Copied from original survey of C. B. Bashaw to Darwin and
Granville Bashaw dated November 28, 1855, Deed Book 76, page 56.
Q Go ahead now and make that observation that you started
to make.
A In that line described as South 47 East 130 poles to two
white oaks on a hill; in the deed from Revercomb to Bashaw, November 14, 1831, Deed Book 58, page 161, it calls for South 57, East 130
poles. The same description also in Deed Book 52, page 448.
39*
*Q These identical surveys then with the exception of the
clerical error by which the bearing became South 47 East 130
poles instead of South 57 East 130 poles, runs back to the deed from
Revercomb to Bashaw dated November 14, 1831, Deed Book 58, page
161. Is that correct?
A It is.
Q Did you look at that Revercomb deed?
A I did.
Q What reference did it tnake to the survey? Do you recalldid it state whose survey it was?
A I don't recall that it did.
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Q Did you run back behind that deed of 1831 to see whether
this particular description ante-dated that one?
A The same description also in Deed Book 52, page 448.
Q Do you recall the date of that deed?
A I do not.
Q With the exception then of this typographical or clerical error
that you have pointed out, this same identical description has followed
the conveyances for over a century?
A Yes, sir.
Q Is it not a fact that during the course of that century, none of
this land has been sold off or alienated-that the tract has been kept
pretty intact?
A I found no conveyances of any part of it.
A Do now the courses and distances of your survey which
is attached to your report and which bears date the 17th
40*
*day of June, 1931, substantially follow the courses and distances of this century old survey?
A The bearings are substantially the same. In one line, the extreme southeastern line, there is a shortage of about five chains or
twenty poles.
Q Is it not a fact-A Also in the extreme northeastern line there is a shortage from
the old call of about five chains.
Q Realizing that it is a little tedious, but I have prepared a chart
here which I want to file but first, I want you to verify this. Your
survey went the same direction around the tract as the ancient survey?
A Yes, sir.
Q I am reading from my chart now. According to the old survey, the first line was South 53 0 East 89 poles and the first call in
your new survey is South 47-26 East 22.19 chains?
A Yes, sir.
Q To translate from chains to poles, you multiply the number
of chains by four?
A Yes, sir.
Q In the first line, then, the difference in bearing is between
53 0 degrees ·in one survey and 47-26 degrees in the other?
A Yes, sir.
Q The distance is 89 poles in the old survey as against 88.76
poles in your new survey?
41 *
*A Yes-the distance as I find it is only six links short24/100 of a pole.
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Q That is 88.76 poles in the new survey as against 89 poles in
the old?
A Yes, sir.
Q The next line, according to the old survey, has a bearing of
North 45 as against North 54.25 in the new survey?
A The distance is the same.
Q The distance is identically the same?
·
A Yes, sir.
Q The next line has a bearing in the old survey of South 54
East as against S ourt 47-10 East in the new survey ?
A Yes, sir.
Q And the distance is identically the same?
A Yes, sir.
Q The next line is Sourth 47 East (which you have South 57
East, I believe) as against South 50-25 East in the new survey and
the distance is 130 poles in the old survey, against 128 poles in the new
survey. Is that right?
A Yes, sir.
Q The nest line is South 72 East in the old survey as against
South 65-10 East in the new survey and a distance of 20 poles in the
old survey as against 27.96 in the new?
A Yes, sir.
Q The next line is South 72 East in the old survey as
against South 65-10 East in the new survey and a-I just asked that
question.
42*
*Q The next line is South 34 East in the old survey as
against South 27-22 East in the new survey and a distance of
150 poles in the old survey as against a distance of 154.44 in the new
survey.
A I think you are wrong there. The old survey-Q The call in the deed is South 34 East 150 poles in the old
survey?
A Yes, sir.
Q The corresponding call in the new survey is South 27-22 East
36.61 chains?
A Yes, sir.
Q I will ask the stenographer to read my previous question to
the witness and have him answer it? (Question read.)
A That is correct.
Q The next bearing is South 60 East in the old survey as against
a bearing of North 66-01 East in the new survey, and a distance of 90
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poles in the old survey as against a distance of 70.36 poles in the new
survey?
A That is correct.
Q The next line is North 44 West in the old survey as against
North 37-27 West in the new survey, and a distance of 270 poles in
the old survey as against a distance of 269.80 poles in the new survey?
A You had the new call less than the old-Q North 44 West 270 poles, here is the deed.
A Yes, sir.
43*
*Q The new call is North 37-27 and the distance is
67.45 chains?
A Yes, sir. You are correct.
Q The next bearing in the old survey is North 41 West as
against North 34-50 West and the distance in the old survey is 115
poles as against a distance of 116.40 poles in the new survey?
A Yes, sir.
Q The next bearing is South 56 West in the old survey as
against S. 61-35 West in the new survey and a distance of 20~ poles
as against a distance of 20.48 poles. Is that correct?
A That is correct.
Q The next call in the old survey is North 47 ~ West as against
a bearing of North 41-32 West and a distance of 56 poles in the old
survey as against a distance of 58.36 poles in the new survey?
A Yes, sir.
Q And the last call is South 48~ West as against a bearing ofSouth 54-25 West and a distance of 118 poles as against a distance of
97.64 poles in the new survey?
A Yes, sir.
Q Is it not a fact then that the bearings substantially correspond?
A It is.
Q Is it not a fact also that the distance substantially correspond
with the exception of a distance of something less than 20 poles
44*
in the seventh line and approximately 21 poles *in the last line?
A Yes, sir, approximately-that is not exactly right.
Q Is it not a fact that you located to your own satisfactionthat you followed-the corners. Is it not a fact that the corners that
you followed in making your survey were ancient corners?
A They were evidently corners that had been used. They were
corners that were evidently supposed to be the correct corners by the
landowners holding the 'tand under various conveyances for a number
of years.
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Q Did not every corner in you survey give evidence of being
corners for several-yes for many years?
A Yes, sir.
Q Were you not satisfied that you were following corners that
have been used and accepted in the surveys of this land back to the
point of that original survey?
A I cannot say whether they were the same as they were in the
original conveyance but evidently the same points that have been accepted through a number of subsequent conveyances.
Q Have not those corners that you followed plainly followed for
fifty years or more?.
A I should think so.
Q And, so far as you know, they are the corners in the survey
of 1831?
A As far as I know.
45*
*Q The long line along the west end of the place is along
the tip of a high ridge overlooking the creek?
A Yes, sir.
Q Do you not from that ridge have a view over the whole place
with the exception of the back line which I call the south end of the
place up there in the woods ?
A You do, yes, sir.
Q I wish you would describe the land in that south end of the
place?
A The south end of the place extends into the foothills of the
first mountain on the southeast.
Q That is rough, hilly, mountainous land of little value comparatively, is it not?
A Yes, sir.
Q And the entire tract is rather a narrow strip extending back
from the Smith Cree Valley up into the foothills of the mountain?
A Yes, sir.
Q Where is the house located ?
A The house is located on the northwest side of the Estaline
road about the center of the tract the narrow way.
Q Will you please mark on your plat in pencil with a cross, the
two lines in which the substantial discrepancies in distance are?
A Yes, sir.
Q Y ott have marked the north and south lines of the place, respectively?
46*
*A Yes, sir, I have.
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COLONEL BUMGARDNER: I desire to file this
chart that I have been reading from and ask that it be
marked Exhibit "Chart."
R c-Direct E.xanti1latio1l

BY MR. CURRY:

Q What were the chief discrepancies in the north and south
lines that you have marked?
A Approximately five poles in each line.
Q You made a deficiency of that much in each?
A Yes, sir.
Q Five poles?
A No, five chains.
Q That would be about 20 poles?
A Yes, sir.
Q Yo·w with reference to the bearing of the two lines at each
end?
A The bearings are approximately right. The variations on
these lines correspond with the variations on the other lines approximately.
Q How do you suppose-is there anything to indicate to you
how the mistake was made in the survey? I presume that you cannot
tell that.
A It would simply be a speculation on my part. I can see that if
a mistake of five chains was made in the che1:ining of the most southerly
line, it is very probable that they did not chain at all the most
47*
northern line. This line is over a *very rugged, precipitious
bluff-it was impossible for him to have chained that accurately as it was for me. We arrived at the length of that line by a system
of triangulation which was thoroughly checked and I made doubly
sure. I went back a second time independently of my first assistant and
checked the distance on that line and I am confident that the distance
as given in my report is correct, or approximately so.
Q As near as it could well be ascertained?
A Yes, sir. I might say that I went back the second time and
found-made calculations entirely independent of our first calculations and found the distance approximately the same as found in our
first calculations.
Q When you say approximately, you had probably better explain what you mean by that?
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A I mean by approximately-less than ten links. My recollection is that it was seven links different, making it still shorter than in
the first estimate, but the calculation-the acreage as shown in my
report was made on our first calculation of this line.
Q What is the length of a link?
A The length of a link is 7.92 inches, or about two-thirds of a
foot.
Q After you had first made your calculations with reference to
the. north line, you then went back and made another examination?
A I did.
48*
*Q There were approximately how many links difference
between the two ?
A Severi links.
Q Were the links in favor of your first line-more than you
first line or less?
A Less.
Q The second line was less?
A Yes, sir. I might say in addition to what I have already said
that the balance of the survey as shown by my report was unusually
good.
Q Just explain what you mean by the balance of the survey?
A If a survey is accurately made and accurately calculated, the
distance north on the meridian from the starting point should correspond to the distance south and the distance east from that point
corresponds with the distance west. In other· words, the sum of the
north latitudes should correspond to the sum of the south latitudes and
the sum of the eastern departures should correspond to the sum of the
western departures.
Q And according to the bearings and distances both, I understood you to say, that your survey there is accurate. Is that right or
not?
A My survey is as accurate as I know how to make it. I would
say further that I calculated this tract by two different methods and
found that the acreage was unusually close from both calculations.
49*

*Re-Cross Examination

BY COLONEL BUMGARDNER:

Q Is not the line along the south end of this place up there in
the woods, very rough and rugged and across several ravines, one of
them very steep and difficult to follow?
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It crosses a deep ravine. I don't think it crosses but one
but that is rugged.
. Q Are there not several steep hills ?
A A steep ridge. I don't think there were several. There is one
steep ridge, as I recall.
Q How do you explain-what theory do you have by way of
explanation of the discrepancy of some 20 poles between the old survey
and the new survey-in the length of that southern line of the place?
A I think the old survey was wrong-a mistake was made in
the measurement. It is impossible for them to have made tha.t discrepancy except through a mistake.
Q Evidently then they had made a mistake of 20 poles or approximately that, in the length of the line along the southern end of
the place and would not a corresponding allowance have been made in
the length of the line across the north end of the place, assuming that
all of the intervening lines were correct, in order to make the survey
close?
A It would.
Q This north line of the place that you are speaking of,
50*
and which you checked up by your triangulation methods *was
the closing line in both surveys.
A Yes, sir.
Q Any reconcilement in the way or courses or distances to make
your survey close must be made- in that line?
A Yes, sir, the north and south lines are approximately parallel.
Q And approximately the same shortag~ in both?
A Yes, sir.
Q And this-in this old survey then if he had made an error of
20 poles in his southern line, he would have to make a corresponding
shortening in his north line to make the survey close?
A Yes, sir.
Q Do you think that in making an error of 20 poles or approximately that in measuring the distance of this south line would explain
the whole matter?
A That would explain a shortage of about 40 acres.
Q In other words, if the old surveyor-if he made an error of
approximately 20 poles in the measurement of this south line and run
his other lines the way he did, then there would be a corresponding
shortage in the north line?
A Yes, sir.
Q Is that your theory of how the discrepancy occurred?
r~vine,
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It is.

Q That the ancient surveyor made an error in measuring the
south line?
51*
*A The north line he probably did not chain at all. 'T'his,
however, is simply a theory on my part.
Q The south line was-A If he had measured that north line, you would have had a
different proposition.
Q The other parcel, which you call the Wallace tract or Tract
No.2, your survey corresponded with the other survey, did it not?
A Approximately so.
Q The only difference there is a fraction of an acre ?
A Yes, sir.
Q And it is an over-run?
A Yes, sir.

R e-Re-Direct Examination
BY MR. CURRY:

Q Did Garland Irvine assist in making the calculations?
A Garland and myself made the first calculation. I afterwards
went over the notes and made another calculation independent of the
other with approximately the same res~lts.
Q I just wanted to know to what extent he assisted you-he
assisted you in the field and in the calculations?
A Yes, sir.

Re-Re-Cross Examination
BY COLONEL BUMGARDNER:
52*

Q This little discrepancy that you mentioned of a
*certain number of chains difference-certain number of links
difference-just approximately how much reduction would that

make?
A I would have to answer that it would not make more than one
or two hundredths of an acre.

BY MR. CURRY:
Q Do you authorize the Commissioner to sign your name to this
deposition when it is written up?

W. H. Huffnwn vs. Jacob F. Landes, et als.
A

51

Yes, sir.
(Witness leaves stand.)
R. F. THOMPSON.
By Commr.
C. G. IRVINE,. •

another witness of lawful age, called on behalf of the plaintiff, being
first duly sworn, deposes as follows:

Direct Examination
BY MR. CURRY:

Q State your age, residence and occupation?
A Twenty-six years old, my address is R. F. D. Staunton and I
. am a Certified Surveyor.
Q You are a qualified surveyor under the state license law?
A Yes, sir.
Q How long have you been practicing your profession?
A I have been working on surveying parties for a little over
five years and have only had my certificate a little ov~r a year.
53*
*Q Did you assist Mr. Thompson in making the survey
·in this case?
A Yes, sir.
Q Did you accompany him on the land?
A Yes, sir.·
Q Did you help to plat the land and to make the calculations?
A I helped make the calculations but did not help him on the
plat.
Q His report in this case, did you assist in making that?
A No.
Q Was the survey that was made out there by Mr. Thompson
on the ground correct in every way, so far as you know?
A Yes, sir.
Q His calculations are correct according to your view?
A To the best of my belief, they are.
COLONEL BUMGARDNER:
tion.

No cross examina-
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BY MR. CURRY:

Q Do you authorize the Commissioner to sign your name to
this deposition when it 'has been written up?
A Yes, sir.
(Witness leaves the stand)
C. G. IRVINE,
By Commr.

54*

*JACOB F. LANDES,

the plaintiff, called in his own behalf, being first duly sworn, deposes
and says:
Direct E:ratnination

BY MR. CURRY:

Q
A

You are the plaintiff in this case?
Yes, sir.
Q When did you purchase the land in question from Mr. Huffman?

A
Q

In 1915.

How was the purchase evidenced-just a deed or by a written contract?
A Written contract. We had a written contract.
Q Do you have the original of the contract?
A Yes, sir.
Q vVill you produce it and show it to the Commissioner?
A Yes, sir.
COLONEL BUMGARDNER: Objection is made to
the introduction of the contract as having been merged into
the deed of conveyance.
BY MR. CURRY:

Q When you made this contract of purchase, did you take possession under that or later?
A Later, I think it was next August.
Q The deed for this. Do you have the original copy of the
deed?
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A No, sir.
*Q Have you ever withdrawn it from the Clerk?
A I think I turned it over to you and you may have it in
your papers somewhere.
Q The contract bears elate February 19th, 1915 and the deed
bears date July 1915. During the period between the date of your
contract and the date of the deed, did you have possession of this land
or did l\1r. Huffman?
A Huffman had possession.
Q \Vhen did you get possession of it?
A I was to have possession the first of August 1915, but Sunday
came in the way and I think it was about the fourth of August. He
did not move.
Q August 4th, 1915?
A Yes, sir.
Q You have lived on and occupied the place ever since?
A Yes, sir.
Q \Vho prepared the contract in this case and the deed?
A Young lVIr. Conrad in Harrisonburg.
Q Both the contract and the deed?
A ] ohn Alexander wrote the deed.
Q The contract was prepared by lVIr. Conrad-Laird Conrad?
A Yes, sir.
Q vVhat was the consideration you were to pay-was it set out
in the contract?
A 1\llr. Huffman priced his place of 246 acres at
56*
$18,000.00 *and I priced my place of 51 acres to him at
$10,000. and we made the deal-I put the value of my place
· of $10,000.00 down as the first payment and executed my bonds for
the rest.
Q Have you fully paid for the place?
A Yes, sir, I have the bonds here with me.
Q Are you still in possession of the land?
A. Yes, sir.
Q Will you produce the bonds, if you have them?
A Yes, sir.
Q Will you exhibit them to the Commissioner?
A Yes, sir, and here they are-eight in number each for
$1,000.00.
Q Has the lien been released-the vendors' lien?
A I don't know. It must have been-1 think it has. I sold
off some to the Cement Company and they required it released-that
55*
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is my recollection. The bonds were all sold, I think, except the first
one and Mr. Huffman held that and I think he released it. I am not
sure about that. The others are all released and I am under the impression that he released his also.
Q \Vould you have purchased this land if you had any idea that
it did not contain 246 acres or about that?
COLONEL BUMGARDNER: This question is objected to as leading and calling for motives and not for
facts in the case and is otherwise improper.

57*

MR. CURRY: The objection is trivial and not worthy
of *any answer.

BY 1\IIR. CURRY:

Q About what was the value of the improvements on this place
at the time you purchased it?
A I hardly know-going by the insurance I got on it. I first
had it insured in a n1utual company and afterwards I went into another company and turned my policy in but it was not insured for
over $4,000.00, I don't think.
Q How was the valuation arrived at by the insurance company
when you first insured it?
A I don't know. I was not there. I wanted it insured-did
not want the property to be empty so I got the mutual company to
go there and insure it and lVIr. I-Iuffman was there and I don't know
how ·they got at it.
Q It was first insured in a mutual insurance company of
Augusta County ?
A Yes, sir, and later I cancelled that and had to turn over mv
policy and I don't remember what it was insured at.
~
Q Have you made improvements on the place, I mean in the
way of buildings, since you purchased it?
A I had to do the barn over. I re-weatherboarded .the harP
and put a new roof on it and put a new roof on other buildings, built
a garage, hen-house, etc.
Q Make any improvements on the mansion house?
A No more than put a new roof on the ell part-it was an old
shingle roof and I put on a tin roof.
Q What do you estimate that the buildings on the place
58*
*were worth at the time you made the purchase of the farm at
$18,000.00?
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A I suppose $4,000.00 according to the first insurance company's valuation-that would be ~ fair value.
Q According to your judgment, what would you say about that
being a fair valuation?
A I think that would be, so far as I know-a fair valuation,
buildings and all.
Q VVhat kind of house is on the place?
A Brick house, possibly a hundred years old.
Q How many rooms?
A Five rooms in the brick part-six rooms-the ell of it is part
brick and part frame, including that, three rooms downstairs and
three upstairs-six rooms and then a fratne kitchen added to it.
Q Six rooms in the main house?
A Yes, sir.
Q And a kitchen?
A Yes, sir.
Q Kitchen and dining room?
A Just the kitchen. The brick ell is the dining room and the
kitchen was added.
Q Is there a barn on the place?
A Yes, sir.
Q Is that comparatively new or not?
A Old.
A Log bam or frame barn?
59*
*A Frame.
Q Switzer barn?
A Yes, sir, bank barn.
Q Building at that time, how do they compare with building
now-is it higher or cheaper? Building Material?
A Building material pretty cheap now and I don't know what
it was then.

Cross Examination
BY COLONEL BUMGARDNER:

Q lVIr. Landes, at the time you bought this farm in 1915, was
not everything about the place in exceptionally good condition?
A Only fair condition. The barn roof leaked and the weatherboarding came off and I had to re-weatherboard it.
Q Don't you know Mr. Huffman to be a farmer of experience
and economy and a man who takes pride in his place and had he not,
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during the time he owned the pla~e, improved it and put it in excellent condition, both as to crops and as to buildings?
A You can ask the neighbors about that. I don't know so
much about it but I don't think he improved the land any from what
I can hear. He ran his stock over it all winter in the fields and
tramped it up.
Q That is what you heard. I am asking you ·what you observed.
A I did not go there and look at the farm in the winter time.
60*
*Q You went all over it?
A Yes, sir, walked over it.
Q Please state what was the condition as you observed?
A Fair condition. I was willing to buy it.
Q Just tell the Commissioner· what examination you did make
of the place-how much you went over it?
A I went over the place-went to the back part of the place
and he showed me the corners and we came to the front part of the
place through on the other side and we looked it over.
Q What condition were the fences in?
A Just fair-some barbed wire fence and some woven wtre
and some barbed wire.
Q Were not the fences in excellent condition until you got there
at the back part of the place up in the woods?
A No, I don't consider them in excellent condition at all-they
were only in fair condition.
Q They were in fair condition-fair condition all over the
place until you got up in the woods ?
A Practically no fence up there-there was a few barbed wires
stretched across the back part and a fence was put up on old chestnut
posts that rotted off in a few years.
Q Will you tell me from the map now,. where the good was
and where the bad fence was?
A Along here where I sold off to Daugherty, practically
61 *
*no fence, and along the pike there was just a plain wire fence.
That is all the north end of the place and I think across here
to the creek from the pike was a plain wire here and all along this
line from the company's barn (east line of the place) to the road was
all plain wire fence, and from the road back-way back-was an old
rail fence south-and that had to be rebuilt right away.
Q Will you mark on the map about how far you went back
there?
A That would be just a guess-1 would say about there to the
"X" mark.
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Q How about the fences on the west side?
A I don't remember about those fences-that is between the
Bashaw and the Daugherty place but this fence from here (indicating)
to here (indicating) is a plain wire fence, but that is along the mill
road-six acre piece-that has a good fence but just a plain wire
fence-up the ditch, up the road, is a plain wire fence.
Q That is still along the south end of the six acre piece?
A Yes, sir-up to the house is a plain wire fence. There was
a rail fence frmn the road there to the end of the garden and I had
·
to put up a new wire fence.
Q How about the fences here from the Estaline road south,
·
along the west end of the place?
· A That was all plain wire fence up to here and I put up a hog
fence. There is a hog fence out to the hollow and
62*
*the rest is just a plain wire.
Q How far did you go up there when you were looking
over the place?
A We \vent-we started at the house and went to that corner
(indicating) .
Q That is the southeast corner of the place?
A Yes, sir, and then we went on to this corner and went to this
side of the place and went down through the place to that point there
(indicating a point near the northwest corner of the place).
Q You observed the condition of the fences yourself when you
were there to look over the place?
A Yes, sir.
Q You don't contend that there was a misrepresentation on the
part of Mr. Huffman as to the condition of the fences?
A I never claimed that-the shortage is what I claim.
Q Did Mr. Huffman show you the deed so that you could go
around the place?
A No, sir.
Q Did not?
A .No, sir.
Q What did he tell you about the old survey?
A Said if there-that he had got a deed from the Bashaws and
don't" know as I asked him for it. I asked whether the title was
right and I believe I got you to make an abstract of it and you pronounced it right.
63*
*Q Do you have that abstract?
A No.
Q Do you have the certificate of opinion that I gave you?
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A
Q
A

I don't think I have-a certificate ?
Of opinion that I gave you.
I don't think I have but I remember what you said about it.
Q If I looked it up and gave you a paper showing the result of
my examination . . . ?
A You made me an abstract.
Q I call for the production of that paper. Will you look and
see if you have it?
A I don't know.
Q What have you done with it?
A I moved since and cleaned out all the desks and what we
thought was of no value, we destroyed.
Q When you were talking to Mr. Huffman and were looking
over the place, did he tell you that this survey ran back from ninety
to one hundred years?
A I don't remetnber anything about that.
Q Don't remember about his telling you that?
A I don't remember. that he ever told me that.
Q How did you and Mr. Huffman get together on the proposition-how did you get in touch with each other.
A Mr. Huffman belongs to the Brethren Church and he was
clown at Bridgewater and he was looking for a place, he
64*
*did not see me but he was talking with some other people
that he said he had a place he wanted to sell as he wanted to
get to Bridgewater to educate his children, so I wrote to him in regard to it and told hin1 what I had. I went out and looked at his
place and got his price on it and he and his wife came and looked at
my place and we made the deal. He looked over my place and I looked over his and we made the deal and on the same day, we went to
Harrisonburg-Huffman and his wife and I, and had the contract
written. It was \Vritten just as it was made, 246 acres for $18,000.00
and 51 acres for $10,000.00 down payment and executed my bonds
for $8,000.00.
Q Y ott had heard that Mr. Huffman was talking around there
and wanted to come to Bridgewater?
A Yes, sir.
Q And you wrote him telling him that you wanted to exchange
a small farm for a larger one?
A I don't know that there was anything said about exchanging.
1. asked what he had to offer and told him what I had.
Q Tell him that you wanted to exchange a small fani1 for a
larger one?
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A I went and looked over his farm and he looked over tnine
before we-I had the price on his and he had the price on mine-there
was no contract or bargaining made until after we looked at the
places.
Q What 1 understand is that you had a small farm that you
wanted to exchange for a larger one and he had a large farm
65*
*that he wanted to exchange for one near Bridgewater?
A Yes, sir.
Q After you looked over the places, you agreed that there was
$8,000.00 difference in the values?
A Yes, sir.
Q vVilling to exchange for $8,000.00 to boot?
A Yes, sir.
Q That was the boot you were to pay him?
A Yes, sir.
Q You had looked over his farm and he had looked over yours?
A Yes, sir.
Q You and your son and daughter went to Mr. Huffman's near
Craigsville?
A Yes, sir.
Q Stayed there all night?
A Yes, sir.
Q The next day you went over the place as you have indicated
and he pointed out the fences and the corners?
A Yes, sir:
Q Did ~1Ir. Huffman tell you that his deed for the old Bashaw
place called for 240 acres and the other tract called for six acres, or
246 acres all together?
A Yes, sir.
Q When did Mr. Huffman go down to your place?
A Just a few days after I was out there.
Q Was it not the next day, as a matter of fact?
66*
*A I don't remember-! don't remember whether it was
the next day or not.
Q He stayed a night and a day at your place and talked to you
and went over your place together?
A· Yes, sir.
Q You told him the amount of acreage in your place according
to your deed ?
A Yes, sir.
Q Neither of you had any surveying done?
A No.
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Q You agreed on $8,000.00 as the difference that you were to
pay him in exchange of the places?
A Yes, sir, I \vas to execute my bonds for that $8,000.00 for
the back payments.
Q Each one of you told the other what was the amount called
for by your deeds?
A Yes, sir.
Q You went to 1\llr. Conrad to prepare the papers?
A Yes, sir.
Q Mr. Conrad told you when you told him about trading places
and your paying $8,000.00, did Mr. Conrad explain to you that you
must put a valuation on your place so he could draw the deed by it?
A No, Mr. Conrad just asked us to state the contract and we,
together, stated the contract that Mr. Huffman had a farm valued
at $18,000.00 and I had a farm valued at $10,000.00 and I was
to buy his farm. I bought his farm and sold him mine
67*
*and executed my bonds for $8,000.00.
Q Mr. Conrad drafted the contract and he made it in
duplicate and you got one copy and Mr. Huffman one?
A Yes, sir.
Q You say John Alexander wrote the deed?
A Will you let me r.ead one paragraph in the bond : "This
bond is the seventh deferred installment of purchase money on two
hundred and forty-six ( 246) acres of land to secure this bond a
Vendor's lien is retained upon the said two hundred and forty-six
acres ( 246) of land."
Q Did Mr. Alexander draw both deeds-! mean the deed from
you to Huffman and the deed from Huffman to you?
A I think he did.
Q What did you do when the deeds were exchanged?
A I think we had the deed written and both of us took a copy
to our homes to consider it and his wife signed it and it was not long.
I don't know how many days or how long it was-not very long.
Q Y ott were perfectly contented with your bargain and made
no complaint from 1915 until you filed this suit in February, 1929?
Is that a fact?
A I bought the property to be satisfied with it and would have
been perfectly satisfied if I had not had this shortage.
Q When did you discover the shortage?
A I don't know-three or four years ago.
68*
*Q You brought suit in February, 1929?
A I discovered it before that Let me see-I don't re-
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member just the year-it was three or four years ago. I wanted to
sell the property and put it in a real estate agent's hands to sell it and
they advertised it at once-223 acres is what remained. I had sold
off a little and they advertised it and put a surveyor on it and surveyed it and cut it up into lots. The property was not sold but the
shortage was discovered then.
Q What surveyor?
A They brought one with them.
Q vVho is "they?"
A A Galax company.
Q Have you any correspondence with them?
A No. You mean did I have?
Q Yes.
A I had a little correspondence with them before I put it m
their hands.
Q Where is that?
A I don't know.
Q Don't you keep your letters?

A No.

Q What memorandum is that you have in your hand?
A

The number of acres in each lot.

Q You mean to say that you had a transaction when you advertised the land for sale and have no correspondence or papers or anything to show what it was?
A It has been three or four years ago.
69*
*Q Don't you have any correspondence or records of
these transactions.
A I don't think so, but I don't see what that would have to do
with this case.
Q I am asking whether you have any correspondence that you
had about this transaction ?
A All destroyed.
Q When was it destryoed?
A Three or four years ago.
Q Destroyed all old papers that you thought were of no value?
A Yes.
Q How did you destroy them?
A Burned them up, I suppose, when I moved. We got everything out of the desks and the things that were of no value were
burned.
Q Where was it advertised for sale?
A Here in the Valley.
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Q In the Staunton papers?
A Yes, sir.
Q Do you know which one?
A News Leader. It was only in a few times-did not run regularly. Advertisement by posters was made. Went around through
the country and put them up and talked to the people about it.
Q You picked the News Leader as the paper?
A I didn't advertise it. They put it in there.
70*
*Q Is the News Leader a morning or evening paper?
A Morning. I can get you the date.
Q What other papers did you advertise in?
A I don't know. I do know that they advertised it in the News
Leader for a few issues.
Q Your counsel has stated that you can supply nie with the
date of this advertisement. How will you do that?
A I have a receipt from the company in settlement of the transaction-! know I have that.
Q I thought you told me you had destroyed all the papers ?
A There is one paper that I have.
Q What is that paper?
A It is a receipt for settlement with the real estate company.
Q Will you file that forthwith with the Master Commissioner,
Mr. Nelson?
A Yes, sir.
Q I-Iow long was it before that that the survey was made by
these people ?
A Survey made immediately before the sale. I have a blue
print of-I have a blue print of the farm and I think the date is on
that.
Q Will you produce that before the Commissioner?
A Yes, sir.
Q That was the first time that you discovered this discrepancy
in the acreage?
A Yes, sir.
71 *
*Q Do you have the bills for these sums that you say
: that you have expended here in re-weatherboarding the barn,
building a garage and putting a tin roof on the house?
A No. I bought the tin from a man here in town-Bowman's
Hardware, I think, and I had a man put it on and I furnished my own
lumber to weatherboard the barn. I had a man to put it on and never
had any bills at all.
Q That tin roof was just on the ell or kitchen of the house?
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A Yes, sir, on the ell, kitchen and dining room.
Q Two rooms?
A Yes, sir.
Q That would be-\vhat-about one-fourth of the footage of
the house?
A I don't know.
Q What kind of fencing have you put on in substitution of the
old fence?
A Some hog wire fence with barbed wire on top and some
woven wtre.
Q \Vas this just patching the old fence?
A Built some new fence.
Q How much.
A I can't hardly tell. I went over all the place and I built my
share of that new fence-along the line, the east side of the place. J
did not build from the company up to the road but from the road
back. Old rail fence and cattle were going back and forth and
72*
I had to build a new fence, so *we built a new fence from the
road up to that point.
Q That is from the Estaline road back to the south east corner
of the place?
A Not altogether. This man Thorpe lived in there and he had
a brush fence from his house. We built it all the way from there
with a hog fence, five or six or seven wires high and barbed wire on
top.
Q You went half of the cost of that and the other man the
other half?
A Yes, sir.
Q Did you have a bill for that?
A I don't think farmers keep bills like that and I don't see what
that has to do with this any how.
Q When you finally received your deed, you gave your bonds?
A Yes, sir.
Q How did you settle for the crops and farming implementswhat other stuff went along?
A He kept-I bought a few plows-he took my plows and he
had two and we exchanged plow for plow and I paid him for the
other. I don't remember whether I got anything else from him or
not-I believe I got a harrow from hitn.
Q Were there any matters such as rops to be equalized-did
any one pay any cash?
A I paid him. We exchanged corn acre for acre and he had
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more hay than I had and I paid the difference. He charged me
with a straw stack and I paid for that and I don't know
73*
*whether there was anything else.
Q How much money passed between you?
A I don't remember that.
Re-Direct Examination
BY MR. CURRY:

Q Colonel Bumgardner has been examining you on the theory
that this was an exchange of farms between you, was it an exchange
or a sale?
COLONEL BUMGARDNER: Objected to as leading.
A I understood it was a sale and the contract so stated.
Q You and Mr. Huffman went to Mr. Conrad and both gave
your version of your dealings and he drew up that contract. Is that
correct?
COLONEL BUMGARDNER: Counsel here protests
to the Master Commissioner that this is Mr. Curry's witness and it is improper for him to examine the witness in
this manner as being grossly leading and· object to this
form of questioning.
A

Yes, sir.

Q Do I understand you that he was to take your farm at a
certain price as the cash payment?
COLONEL BUMGARDNER:
Counsel protests
against this form of examination and asks the Commissioner to tule on it.
THE COMMISSIONER: The Comtnissioner cannot
rule on the evidence at this time, nor can he prevent counsel from asking such questions as he chooses, but they are
always open, as the Commissioner understands, to objections entered of record.
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*A Yes, sir, he was to take it as the down payment on
the farm.
Q Colonel Bumgardner has brought out this here that the way
you found out about the discrepancy was when you put it in the hands
of the Real Estate Company?
A Yes, sir.
Q What company was it?
A I believe it is called the Galax Real Estate Company.
Q Yott also said that there was a survey made-was that survey
made by then1 or you?
A By them.
Q Who was the surveyor, can you recall? Is his name shown
on the map?
A On the blue print that they gave me, but I don't believe I can
call his name now.
Q Did you find out at that time what the discrepancy was?
A Yes, sir.
Q About how much was it?
A Along about 44 or 45 acres.
Q You have a memorandum, I understand, that shows the time
that you first found it out?
A I think the date is probably on the blue print of the farm.
Q Do you remember whether or not you consulted me with
reference to that shortage shortly after you found it out?
75*
*Q Do you remember whether or not you consulted me
with reference to that shortage shortly after you found it out.
A Very shortly. I do not know how long.
Q Was it before the institution of the suit?
A Yes, sir. I asked you to see Mr. Huffman and I think you
wrote to him about it.
Q Do you authorize the Commissioner to sign your name to
this deposition when it is completed?
A Yes, sir.
(Witness leaves stand).
JACOB F. LANDES,
By Commissioner.
.No further witnesses appearing at this time, the taking of these
depositions is continued to some future date to be agreed upon by
counsel representing all parties.
·
R. E. R. NELSON,
Commissioner in Chancery.
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*$1000.00

On January 1st, 1917, I promise and bind myself, my heirs, etc.,
to pay to William H. Huffman, the sum of One Thousand dollars
($1,000.00) for value received, bearing interest from January 1, 1916,
at the rate of Six per cent per annum, payable annually, and hereby
waive the benefit of the Homestead Exemption, or any law that is now
or may hereafter be in force· to prevent the collection of the same.
This bond is the first deferred installment of purchase money on
two hundred and forty-six ( 246) acres of land to secure this bond a
Vendor's lien is retained upon the said two hundred and forty-six
acres ( 246 A.) of land.
Given under my hand and seal this the 16th day of July, 1915.
JACOB F. LANDES (Seal)
Paid in full with interest Jan. 2/17. W. H. HUFFMAN.
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*$1000.00

On January 1, 1918, I promise and bind myself, my heirs, etc., to
pay to William H. Huffman, the sum of One Thousand dollars
($1000.00) for value received, bearing interest from January 1, 1916,
at the rate of Six per cent per annum, payable annually, and hereby
waive the benefit of the Homestead Exemption, or any Ia w that is now
or may hereafter be in force to prevent the collection of the same.
This bond is the second deferred installment of purchase money
on two hundred and forty-six ( 246) acres of land to secure this bond
a Vendor's lien is retained upon the said two hundred and forty-six
acres ( 246 A.) of land.
Given under my hand and seal this the 16th day of July, 1915.
JACOB F. LANDES (Seal)
Paid in full with interest, Jan. 1, 1918. BETTY I<. WHEAT.
The above bond was endorsed on the back by William H. Huffman.
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*$1000.00

On January 1, 1919, I promise and bind myself, my heirs, etc., to
pay to William H. Huffman, the sum of One Thousand dollars
($1000.00) for value received, bearing interest from January 1, 1916,
at the rate of Six per cent per annum, payable annually and hereby
waive the benefit of the Homestead Exemption, or any law that is now
or may hereafter be in force to prevent the collection of the same.
This bond is the third deferred installment of purchase money on
two hundred and forty-six ( 246) acres of land to secure this bond a
Vendor's lien is retained upon the said two hundred and forty-six
acres ( 246 A.) of land.
Given under my hand and seal this the 16th day of July, 1915.
JACOB F. LANDES (Seal)
Paid Jan. 1, 1919. H. B. SPROUL.
The above bond was endorsed on the back by William H. Huffman.
79*

*$1000.00

On January 1, 1920, I promise and bind myself, my heirs, etc., to
pay to William H. Huffman, the sum of One thousand dollars
($1000.00) for value received, bearing interest from January 1, 1916,
at the rate of Six per cent per annum, payable annually, and hereby
waive the benefit of the Hon1estead Exemption, or any law that is now
or may hereafter be in force to prevent the collection of the same.
· This bond is the fourth deferred installment of purchase money
on two hundred and forty-six ( 246) acres of land to secure this bond
a Vendor's lien is retained upon the said two hundred and forty-six
acres ( 246) A. of land.
Given under my hand and seal this the· 16th day of July, 1915.
JACOB F. LANDES (Seal)
Paid in full Jan. 1, 1920. A. L. HUFFMAN.
The above bond was endorsed on the back by William H. Huffman.
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*$1000.00

On January 1, 1921, I promise and bind myself, my heirs, etc., to
pay to William H. Huffman, the sum of One thousand dollars
($1000.00) for value received, bearing interest fron1 January 1, 1916,
at the rate of Six per cent per annum, payable annually, and hereby
waive the benefit of the Homestead Exemption, or· any law that is now
or may hereafter be in force to prevent the collection of the same.
This bond is the fifth deferred installment of purchase money on
two hundred and forty-six ( 246) acres of land to secure this bond a
Vendor's lien is retained upon the said two hundred and forty-six
acres ( 246) of land.
Given under my hand and seal this the 16th day of July, 1915.
JACOB F. LANDES (Seal)
Paid.
The above bond has the following endorsements on the back
thereof:
For value received I hereby transfer and assign the within bond
to A. L. Huffman.
Witness my hand and seal this 20th day of August, 1915.
WILLIAM H. HUFFMAN (Seal)
Received on within bond $1060.00, one thousand sixty dollar::
full on Jan. 3, 1921, by check.
You can get clerk to mark paid on deed.
Yours oblige,
A. L. HUFFMAN,
Rileyville, ·
81 *

*$1000.00

On January 1, 1922, I promise and bind myself, my heirs, etc.,
to pay to William H. Huffman, the sum of One Thousand dollars
($1000.00) for value received, bearing interest from January 1, 1916,
at the rate of Six per cent per annum, payable annually, and hereby
waive the benefit of the Homestead Exemption, or any law that is now
or may hereafter be in force to prevent the collection of the same.
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This bond is the sixth deferred installment of purchase money on
two hundred and forty-six ( 246) · acres of land to secure this bond a
Vendor's lien is retained upon the said two hundred and forty-six
acres ( 246) of land.
Given under my hand and seal this the 16th day of July, 1915.
JACOB F. LANDES (Seal)
Paid in full to date, Apr. 16, 1926.
The above bond has the following endorsements on the bacJ.:
thereof:
For value received I hereby transfer and assign the within bond
to J. W. Huffman.
Witness my hand and seal this 13th day of Aug. 1915.
WILLIAM H. HUFFMAN.
Jan. 2, 1917
$60.00
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By interest to date
1917
Dec. 28 By interest to Jan. 1918
1919
Jan. 3 By interest to Jan. 1, 1919
1920
Jan. 3 By interest to Jan. 1, 1920
1921
Jan. 3 By interest to Jan. 1, 1921
*1921
Dec. 30 By interest to Jan. 1, 1922
1923
Jan. 3 By interest to Jan. 1, 1923
1923
Dec. 31 By interest to Jan. 1, 1924"
1925
Jan. 1 By interest to Jan. 1, 1925
Dec. 3 By interest to Jan. 1, 1926

60.00
60.00
60.00
60.00
$60.00
60.00

60.00
60.00
60.00

*$1000.00

On January 1, 1923, I promise and bind myself, my heirs, etc.,

70

W. H. Huffman vs. Jacob F. Landes, et als.

to pay to William H. Huffman, the sum of One Thousand dollars
($1000.00) for value received, bearing interest from January 1, 1916,
at the rate of Six per cent per annum payable annually, and hereby
waive the benefit of the Homestead Exemption, or any law that is now
or may hereafter be in force to prevent the collection of the same.
This bond is the seventh deferred installment of purchase money
on two hundred and forty-six (246) acres of land to secure this bond a
Vendor's lien is retained upon the said two hundred and forty-six
acres ( 246) of land.
Given under my hand and seal this the 16th day of July, 1915.
JACOB F. LANDES (Seal)
Paid in full to date, Apr. 16, 1926. }. W. HUFFMAN.
The above bond has the following endorsements on the back
thereof:

to).

For value received, I hereby transfer and assign the within bond
Vv. Huffman.
Witness my hand and seal this 13th day of Aug. 1915.
WILLIAM H. HUFFMAN.

84*

1917
Jan. 2 By interest to date
Dec. 28 By interest to Jan. 1, 1918
1919
Jan. 3 By interest to Jan. 1, 1919
1920
Jan. 3 By interest to Jan. 1, 1920
1921
Jan. 3 By interest to Jan 1, 1921
Dec. 30 By interest to Jan. 1, 1922
*1923
Jan. 3 By interest to Jan. 1, 1923
Dec. 31, By interest to Jan. 1, 1924
1925
Jan. 1 By interest to Jan. 1, 1925
Dec. 31 By interest to Jan. 1, 1926

$60.00
60.00
60.00
60.00
60.00
60.00
$60.00
60.00
60.00
60.00
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*$1000.00

On January 1, 1924, I promise and bind myself, my heirs, etc.,
to pay to William H. Huffman, the sum of One Thousand dollars
($1000.00) for value received, bearing interest from January 1, 1916,
at the rate of Six per cent per annum, payable annually, and hereby
waive the benefit of the Homestead Exemption, or any law that is now
or may hereafter be in force to prevent the collection of the same.
This bond is the eighth deferred installment of purchase money
on two hundred and forty-six ( 246) acres of land to secure this bond
a Vendor's lien is retained upon the said two hundred and forty-six
acres. (246) of land.
Given under my hand and seal this the 16th day of July, 1915.
JACOB F. LANDES (Seal)
Paid in full to date, Apr. 16, 1926. J. W. HUFFMAN.
The above bond has the following endorsements on the back
thereof:
For value received I hereby transfer and assign the within bond
to J. W. Huffman.
Witness my hand and seal this 29th day of July, 1915.
WILLIAM H. HUFFMAN (Seal)

86*

1917
Jan. 2 By interest to date
Dec. 28 By interest to Jan. 1, 1918
1919
Jan. 1 By interest to Jan. 1, 1919
*1920
Jan. 3 By interest to Jan. 1, 1920
1921
Jan. 3 By interest to Jan. 1, 1921
Dec. 30 By interest to Jan. 1, 1922
1923
Jan. 3 By interest to Jan. 1, 1923
Dec. 31 By interest to Jan. 1, 1924
1925
Jan. 1 By interest to Jan. 1, 1925
Dec. 31 By interest to Jan. 1, 1926

$60.00
60.00
60.00
$60.00
60.00
60.00
60.00
60.00
60.00
60.00

72
87*

W. H. Huffman vs. Jacob F. Landes, et als.
*COPIES FROM ORIGINAL SURVEY-C. B. BASHAW
TO DARWIN & GRANVILLE BASHAW, NOV. 28, 1855.
SAME IN GRIFFITH TO REVERCOMB, FEB. 20, 1830

Two following tracts or parcels of land, lying in the County of
Augusta, near the village of Fordwick, and being contiguous,. adjoining the lands of the Ford wick Cement Company, Shank and others:
FIRST-All of that certain tract or parcel of land containing two
hundred and forty acres (240) A. be the same more or less, in Pastures District, Augusta County, bounded as follows: Beginning on a
stony ridge, Crawford's corner, thence crossing the Little Calf Pasture
River to a red oak, corner to Nufer, S. 53 34 E. 89 poles, thence to a
white oak, N. 45 E. 11 poles, thence to a sugar tree near the mill road,
S. 54 E. 46 poles, thence running to 3 white oaks on a hill side, S. 47
E. 130 poles next to 2 white oaks, S. 72 E. 28 poles, thence S. 43 E.
1SO poles to a white oak, thence N. 60 E. 90 poles to 3 pines, and chestnut oak on a hill, corner to Shank, thence N. 44 W. 270 poles to a
white oak, thence N. 41 W. 115 poles to a stake, thence S. 56 W.
20_%. poles to an apple tree, thence N. 4734 W. crossing Smith's creek
56 poles to a walnut, Crawford's line, thence S. 4834 W. 118 poles to
the beginning; and is the same land which was conveyed to William
Huffman by W. L. Bashaw and others, by deed bearing date on the
9th day of March, 1910, and recorded in the Clerk's Office of the
Circuit Court of Augusta County in deed book 161 page 174. SECOND A tract of six ( 6) acres, be the same more or less, adjoining the
above named tract, which was conveyed to William H. Huff88*
man, by 0. S. Wallace, and others, by deed bear*ing date on the
13th day of December, 1913, which deed is duly of record in
the Clerk's Office of the Circuit Court of Augusta County in D. B.
175 page 263, and is bounded as follows: Beginning at the east corner
of the concrete bridge on mill road on the left-hand side of the Estaline Road and with the Estaline E. 620 degrees west 26 rods and 10
links to Wallace and Huffman line, thence with said lineN. 4834 degrees west 47 rods and 21 links to corner, thence with said line S. 66
degrees west 11 rods to a young ash on old black oak corner, thence
with said line N. 46 degrees west 17 rods 10 links to old. ash tree
corner on east side of Macadam road, thence with said road S. 1.0
degrees east to stake at junction of macadam and mill road 10 rods,
thence with fence on left side of Mill road 48 rods and 21 links to the
beginning.
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*PLAINTIFF'S EXHIBIT-HUFFMAN-LANDES
DEED

THIS DEED: Made and entered into this 16th day of July,
1915, by and between William H. Huffman and Ella lVI. Huffman, his
wife, of Augusta County, Virginia, parties of the first part and Jacob
F. Landes of Rockingham County, Virginia, party of the second part.
WITNESSETH:
That for and in consideration of the sum of ten dollars ($10.00) cash
in hand paid, the receipt of which is hereby acknowledged and the
further consideration that Jacob F. Landes, party of the second part
has this day conveyed to William H. Huffman his farm of fifty-one
acres and sixteen poles (51A-16P) more or less, near Bridgewater,
Virginia; the parties of the first and second parts having exchanged
farms as more fully hereinafter set out, and the additional consideration of eight thousand dollars ($8,000.00) which said eight thousand
dollars, is evidenced by the eight bonds of one thousand dollars
($1,000.00) each, of Jacob F. Landes, payable to William H. Huffman waiving the Homestead Exemption, bearing even date with this
deed, with interest from and after the 1st day of January, 1916, interest on the ~arne to be paid annually. The said bonds being payable
respectively on January 1, 1917, 1918, 1919, 1920, 1921, 1922, 1923,
1924, all of which bonds are secured by a Vendor's Lien hereby retained upon the property hereinafter conveyed. In consideration of the
premises and of the conveyance to William H. Huffman of the
90*
fifty-one *acres and sixteen poles (51A-16P) above referred
to and the consideration of the bonds above referred to, the
said parties of the first part, William H. Huffman and Ella M. Huffman, his wife, do hereby grant, bargain, sell and convey with general
warranty of title unto the said party of the second part, Jacob F.
Landes all of the two following tracts or parcels of land, lying in the
County of Augusta, near the village of Fordwich, and being contiguous, adjoining the lands of Fordwick Cement Company, Shank and
others : FIRST-All of that certain tract or parcel of land containing
two hundred and forty acres ( 240A) be the same more or less, in
Pastures District, Augusta County, bounded as follows: Beginning on
a stony ridge, Crawford's corner, thence crossing the Little Calf Pasture River to a red oak, corner to Nufer, S. 53~ E. 89 poles, thence
to a white oak, N. 45 E. 11 poles, thence to a sugar tree near the mill
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road, S. 54 E. 46 poles, thence running to 3 white oaks on a hill side,
S. 47 E. 130 poles next to 2 white oaks, S. 72 E. 28 poles, thence S.
34 E. 150 poles to a white oak, thence N. 60 E. 90 poles to 3 pines,
and chestnut oak on a hill, corner to Shenk, thence N. 44 W. 270 poles
to a white oak, thence N. 41 W. 115 poles to a stake, thence S. 56 W.
20~ poles to an apple tree, thence N. 47~ W. crossing Smith's creek
56 poles to a walnut, Crawford's line, thence S. 48~ W. 118 poles to
the beginning; and is the same land which was conveyed to William
H. Huffman by W. L. Bashaw and D. E. Bashaw, by deed bearing
date on the 9th day of March, 1910, and recorded in the Clerk's
91 *
Office of the Circuit Court of Augusta County in *Deed Book
161, page 174. SECOND-A tract of six (6) acres, be the
same more or less, adjoining the above named tract, which was conveyed to William H. Huffman by 0. S. Wallace and others, by deed
bearing date on the 13th day of December, 1913, which deed is duly
of record in the Clerk's office of the Circuit Court of Augusta County
in D. B. 175 page 263, and is bounded as follows: Beginning at the
east corner of the concrete bridge on mill road on the left-hand side of
the Estaline road and with the Estaline E. 62 0 degrees west 26 rods
and 10 links to Wallace and Huffman line, thence with said line N.
48~ degrees west 47 rods and 21 links to corner, thence with said line
S. 66 degrees west 11 rods to a young ash on old black oak corner,
thence with said line N. 46 degrees west 17 rods 10 links to old ash
tree corner on east side of macadam road, thence with said road S. 1 ~
degrees east to stake at junction of macadam and mill road 10 rods,
thence with fence on left side of mill road 48 rods and 21 links to the
beginning. The two tracts making a total of two hundred and fortysix ( 246) acres, be the same' more or less. The provisions as to the insurance in case of fire between this date and August 1, 1915, shall remain as stated in the contract. And it is further agreed and covenated
between the parties hereto, that the erights heretofore granted to the
Virginia Portland Cement Company for water, and also the right of
way heretofore granted to the V. P. C. Railroad Company, the terms
and extent of which reservations will appear from the contract now on
record in the Clerk's Office of the Circuit Court of Augusta
92*
County; and that there is re*served by the said Huffman, a
burial ground or right of burial reserved by his grantor in the
conveyance to him of said property. The parties of the first and second
parts by this deed and the deed referred to made by Jacob F. Landes
have exchanged farms, and the consideration named in this deed, eight
thousand Dollars ($8,000.00) is the consideration in addition to the
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farm this day conveyed to William H. Huffman by Jacob F. Landes.
Witness the following signatures and seals, this the day and year
first above written.
WILLIAM: H. HUFFlVIAN (Seal)
ELLA M. HUFFlVIAN
(Seal)
$5.00 revenue stamp attached
to original and cancelled.
COUNTY OF AUGUSTA,
STATE OF VIRGINIA, to-wit:
I, Chas. E. Black, a Notary Public in and for the County of
Augusta and State of Virginia, do hereby certify that William H.
Huffman and Ella M. Huffman, his wife, whose names are signed to
the foregoing writing bearing date on the 16th day of July, 1915, have
each acknowledged the same before me in my County and State aforesaid. My commission expires November 12, 1917. Given under my
hand this the 17th day of July, 1915.
CHAS. E. BLACK, Notary Public.
VIRGINIA: In the Clerk's Office of the Circuit Court for Augusta
County, July 24, 1915. The foregoing Deed from William H.
93*
*Huffman and wife to Jacob F .Landes, was this day presented
in the office afroesaid 1 the State Tax of $13.00 being paid
thereon, it is with the certificate of acknowledgment annexed, admitted
to record.
Teste: HARRY BURNETT, Clerk.
Three of the bonds mentioned and secured in the deed recorded
opposite hereto, payable Jany. 1, 1917-1918 and 1919 have been paid
in full and the Vendors lien is hereby released as to said three bonds.
The one due Jan. 1, 1917, was paid to Wm. H. Huffman; the one due
Jany. 1, 1918, to Betty K. Wheat, and the one due Jan. 1, 1919, to H.
B. Sproul Jan. 27, 1919.
W. H. HUFFMAN,
H. B. SPROUL,
H. B. SPROUL, Agent
for Betty K. Wheat.
Teste: HARRY BURNETT, Clerk.
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The three bonds for $1000.00 each secured in the deed recorded
opposite hereto payable on Jany. 1, 1917, 1918, 1919-were produced
to me marked cancelled and paid Jany. 27, 1919.
Teste: HARRY BURNETT, Clerk.
The bonds for $1000.00 each payable Jan. 1, 1920 and Jan. 1,
1921, mentioned and secured in the deed recorded opposite hereto have
both been fully paid and the vendor's lien is hereby released as to said
two bonds only Mar. 9, 1921.
94*

*W. H. HUFFMAN.
Attest: F. T. PRUFER, D. C.

The two bonds mentioned above were produced to me marked
paid and cancelled 3/9/21. ·
F. T. PRUFER, Dep. Clk.
The three bonds for $1000.00 each secured in the deed·recorded
opposite hereto payable on Jan. 1, 1922, 1923, and 1924, respectively
were assigned to J. W. Huffman and said bends having been paid in
full the vendor's lien· is hereby released as to said bonds April 16,
1926.
HENRY A. JOHNSON, Atty. in fact for
J. W. Huffman, Assignee.
Teste: HARRY BURNETT, Clk.
P. A. not filed in this office. H. B. Clk.
The three bonds for $1000.00 each secured in the deed recorded
opposite hereto payable on Jan. 1, 1922, 1923, and 1924 respectively
were all three produced to me marked paid and cancelled. April 16,
1926.
Teste: HARRY BURNETT, Clerk.
Copy Teste: HARRY BURNETT, Clerk.
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*PLAINTIFF'S EXHIBIT-HUFFMAN-LANDES
CONTRACT

This CONTRACT OF SALE, made and entered into this 19th
day of February, 1915, by and between W. H. Huffman and Ella M.
Huffman, parties of the first part, and J. F. Landes and Sallie A.
Landes, parties of the second part: a
WITNESSETH that for and in consideration of $1.00 cash in
hand paid by the parties of the first and second part, each to the other,
and of the provisions of this contract, the said parties of the first
part do hereby agree to sell and do sell to the said J. F. Landes, and
he agrees to purchase, that certain tract of land (originally two tracts)
containing two hundred and forty-seven acres, n1ore or less, situated
in Augusta County at Craigsville, Pastures District, adjoining 0. ~
Wallace, Virginia Portland Cement Company and others, for the sum
of Eighteen Thousand Dollars, upon the terms hereinafter indicated.
And the said parties of the second part do hereby agree to sell
and do sell unto the said W. H. Huffman, and he agrees to purchase,
that certain tract of land containing Fifty-one acres, more or less,
situated in Rockingham County near Bridgewater, Va., and known as
the? Allemong property, for the sum of Ten Thousand Dollars, which
sum or valuation it is agreed between the parties hereto is to be applied
upon the purchase price of Eighteen Thousand Dollars for the Huffman property above indicated. The remaining purchase price of
Eight Thousand Dollars is to be evidenced by eight bonds of
96*
*$1,000.00 each, due January 1, 1917, 18, 19, 20, 21, 22, 23,
24, to be executed by the said J. F. Landes· to said W. H.
Huffman.
Conveyances for said properties are to be executed by the said
parties of the first and second part for their respective properties on
the 1st day of August, 1915, which conveyances are to contain the
English Covenants of title, the conveyance from said Huffman to
retain therein a vendor's lien to secure the payment of the eight bonds
above named. And possession of the respective properties is to be
surrendered by each to the other upon said 1st day of August.
It is understood and agreed between the parties hereto that should
there by any loss to said property, due to destruction of buildings by
fire prior to August 1, 1915, then the amount allowed to the present
owners of said property by the Insurance Companies in which they
are insured, that is, by the Brethren Mutual upon the Huffman property, and by the East Rockingham Mutual upon the Landes property,
shall be deducted from the valuation. of said properties above indicated
in making settlement and conveyance on August 1, 1915.
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It is further understood and agreed that in the conveyance by
said Huffman and wife there shall be reserved the rights heretofore
granted by him, to the Virginia Portland Cement Company for water,
and also the right of way by him heretofore granted to the V. P. C.
Railroad Company, and terms and extent of which reservations will
appear from the contractaor conveyances now of record in the
97*
Clerk's office *of Augusta County. It is likewise understood
and agreed that there is reserved by said Huffman the burialground or right of burial reserved by his grantor in the conveyance
to him of said property.
It is further understood and agreed between the said parties a
hereto that thirty days from this date is to be allowed for each to
make or have made an examination of the title to the respective properties, and that, if the title to either should not be satisfactory to the
respective purchasers, then he shall promptly so notify the other, and
in that event all rights hereunder shall cease without any liability
hereunder and th1s contract shall be null and void.
It is understood and agreed that the bonds to be executed by said
Landes and secured by a vendor's lien on the property conveyed to
him shall all bear interest from January 1, 1916, and interest on the
same be paid annually thereafter.
\
Witness the following signatures and seals the day and year first
above written.
(SEAL)
W. H. HUFFMAN.
ELLA M. HUFFMAN (SEAL)
(SEAL)
J. F. LANDES
SALLIE A. LANDES
(SEAL)
98*

*PLAINTI~F'S

EXHIBIT-LANDES SURVEY

The attached plat represents the Jacob F. Landes lands that he
purchased of W. H. Huffman by deed dated July 16, 1915, duly of
record in the Circuit Clerk's office of Augusta County in D. B. 181,
p. 58.
The survey of the 240 Acre parcel was surveyed jointly by E. E.
McCutchan, S. A. C., and the undersigned on July 18, 1928. Said
land is what is known as the Bashaw tract situated on the Little Calf
Pasture River adjoining.the lands of the Lehigh Portland Cement Co.,
and others and is bounded as follows: Beginning at a post corner to
said Co.'s land thence with same S. 35° 06' E crossing Smith Creek
road at 21.50 chin all 29.12 ch to a W. 0. stump, thence S. 37° 52' E.
crossing branch at 13.75 ch another one at 45.10 ch in all 67.45 ch to
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a stake on a ridge at 3 pine stumps, thence with a line of the big survey S. 65-_0° W. 17.59 ch to a stake with 2 chestnut stumps a. c. o.
and crooked w. o. pointers corner to Sprouse thence with his line N.
28~ 0 W. crossing branch at 34.59 chin all 38.61 ch to a stone thence
N. 65° 10' W. 6.99 ch to a 3 pronged w. o. stun1p cor. to Clyde Hiners
land, thence with same N. 50° 19' vV. 32.00 ch to a stake on the North
side of the Smith creek road; thence N. 47.20 W. 11.48 ch to a post at
2 sugartree pointers, thence S. 54~ 0 W. 2.75 ch to an ash tree where
old R. 0. was called for, thence N. 47.53 W. crossing the Fordwick
Pike at 4.39 ch the River at 5.00 ch in all 22.25 ch to a post
99*
on top of a hill R. 0. and cherry *pointers cor. to vVm.
Bashaw, thence N. 54~ E. recrossing the river and along the
west side of pike 25.39 ch to a point in same a cor. to the cement Co.'s
land and with same S. 41.56 E. 14.57 ch to an iron pin in cement
block thence N. 61~ E. 5.13 ch to the place of Beginning containing
201.31 Acres instead of 240 acres as set out in the above deed. The
6 acre tract shown on the plat was not surveyed by us, taking off lots
1 and 2 sold off by said Landes and adding the 6 Acre parcel leaves
said Landes 185.11 acres. July 20, 1928.
J. M. IRVINE,
Dept. S. A. C.
100*

*DEPOSITIONS TAI<EN ON BEHALF OF
PLAINTIFF

The deposition of E. D. McClure and others, taken before me,
E. S. Bumgardner, a Notary Public for Augusta County, in the State
of Virginia, at the office of Tin1berlake and Nelson, Attorneys, in the
City of Staunton, Virginia, on Wednesday, October 26, 1932, between
the hours of 11 :00 A. M. and 1:00 P. M., by agreement of counsel,
said depositions to be read on behalf of the plaintiff, Jacob F. Landes,
in a certain suit now pending in the Circuit Court of Augusta County,
under the style of Jacob F. Landes v. W. H. Huffman, et als.
PRESENT: Charles Curry, counsel for J. F. Landes;
Charles J. Churchman and W. B. Timberlake, Jr., Counsel
for W. H. Huffman.
E. D. McCLURE,
a witness of lawful age, called on behalf of the plaintiff, after having
been duly sworn, deposes and says:
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Q 1 What is your occupation?
A Secretary and Treasurer of the East Augusta & Farmers
Mutual Fire Insurance Company.
Q2 Are the books of the Company, extending back beyond 1915,
in your custody and control?
A Yes, sir.
Q3 Do you know Mr. Jacob L. Landes, the plaintiff in this
case?
101 *
*A .No, sir.
Q4 Do you know where his farm is located in Pastures
District, near Craigsville, on Smith Creek, known as the Bashaw
farm?
A No, sir, I do not.
Q5 How long have you been with the Association?
A About 16 months.
Q6 Do your records show the persons who were insured in your
company back beyond 1915?
A Yes, sir.
Q7 Do you know whether the buildings on the Jacob F. Landes
farm, in Pastures District, were insured in your Company in 1915?
A Only by the policy issued.
Q8 Have you examined that?
A Yes, sir; there was a policy No. 2218, issued on August 4,
1915, to J. F. Landes, Goshen, Virginia, in Pastures District; brick
dwelling, 20x40 and ell, 16x30, valued at $1500.00; and bank barn,
40x60, valued at $1000.00, giving gross insurance of $2500.00.
MR. CHURCHMAN : Counsel for defendant objects
to this line of testimony and moves that the answer be
stricken out, for the reason that it is irrelevant and immaterial, as the amount of insurance carried does not determine the value of the improvements.
102*

MR. CURRY : It is probably true that all the evidence
in this *case, all that has been introduced, and this evidence, with reference to the value of the buildings, is immaterial in this case, for it seems to be held by our Supreme
Court and laid down in the Text Books, that buildings on
land, where there appears to have been a shortage, are not
to be taken into consideration in ascertaining the value of
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the shortage of land, unless the buildings are of an extraordinary character; and, therefore, in this case, I do not
think they ought to be taken into consideration, because they
are only just such buildings as the ordinary farms of that
size and character contain, and there are no special circumstances that show they ought to be taken into consideration.
We are offering this evidence to the Commissioner, however,
because the Court may take a different view from that we
are taking and the value of the buildings ought to be fixed
as of the time Mr. Landes took possession, or about the time
of the sale, and I understood that the buildings were assessed.
MR. CHURCHMAN : Counsel for the defendant
replies that the objection was not directed to the relevancy
of the evidence as to the value of the improvements, but to
the irrelevancy of the kind of evidence produced to determine this, in the nature of insurance carried, which might or
might not reflect the value of the improvements.
Q9 How was the value of the buildings on the Landes farm
fixed at that titne according to your records ?
103*

*MR. CHURCHMAN: The question is objected
to for the reason that it is mere hearsay with this witness,
and he has no actual matter of fact knowledge.
MR. CURRY : That is very true; this witness had
nothing to do with this assesstnent that I am referring to;
but ne is the custodian of the books of the company that
he represents, and he is expected to answer from the records. I will have the records brought d.own here if you insist on it.
MR. CHURCHMAN : The evidence is objected to
unless the records show the method of assessment.

A Only for two-thirds value.
QlO I understand. Do your records show or not what they
were valued at, and how that valuation was obtained?
A There is no record there showing that; only giving the value
of the buildings at that time as $2500.00.

82

ltV. H. Huffman vs. Jacob F. Landes, et als.

Q11 How are the values of buildings on premises fixed or ascertained by your company ? Have you assessors?
A We have directors that insure them.
Q12 Do the directors examine the pretnises and fix the valuation for the insurance?
A Yes, sir, that is agreeable to the insurer and to the Company.
Q13 What I want to know is the valuation fixed by the assured or by the insurers ?
104*
*A It is mutual between the two; they both have to
agree on the valuation of the buildings to be insured, as to
what the amount is.
Q14 If A. asks to have his property insured in your company,
do the directors to there? Suppose he wants to have it insured at
much more than its value, will your directors insure it for more than
they think it is worth?
A No, sir.
Q15 I understand you then, that the directors of your company
fix the value; they assess the property at what they think it is worth,
and assured can accept their valuation or not?
A That is it exactly.
Ql6 Then, according to the practice of your company, these
buildings on the Landes farm were assessed by the directors and the
value fixed by the directors?
A Yes, sir.
Q17 And the value of the residence you stated your record:;
show was fixed at $1500.00?
A Yes, sir.
Q18 And the barn at $1000.00?
A Yes, sir.
Q 19 Were there any outbuildings insured?
A No, sir.
Q20 That is, as of the date of the po1icy?
A Yes, sir.
Q21 I presume the assessment must have be~n made
105* some days *before the policy was actually dated or issued?
A That is very frequently the case, possibly two weeks
or 10 days.
Q22 Your records do not show who was living on the property
at the time the assessment was made?
A No, sir, and I have not a copy of the application.
Q23 Is your testimony based on the records that you have in
your office that you have examined ?
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A Yes, sir.
Q24 And from memoranda?
A Yes, sir.
Q25 vVill your records that you have testified from here be
opened by you at any time that the Commissioner of the Court rna y
ask to see them?
A Yes, sir.
Cross Examination
BY MR. CHURCHMAN: Without waiving my objections to this testimony, but still insisting on them, I want
to ask this witness a few questions.
Q 1 Your testimony as to the tnatter in which assessments were
made in 1915 is based almost entirely on your understanding of how
it was done?
A Sure.
Q2 Have you any definite knowledge, or do your records, or
the minutes of your corporation disclose, just how this appraisal was
made?
106*
*A .No more than what I have given you.
Q3 That is based on the course of dealing, the way you
do it now?
A Yes, sir, only we insure for three-fourths value now; and,
at that time, it was two-thirds; that is the only difference.
Q4 Was the insurance or appraisal of the house, $1500.00?
A The gross insurance was $1500.00; and, in case of loss, he
would have been paid two-thirds of $1500.00.
Q5 No outbuildings were insured, only the house and barn?
A Nothing covered under this policy.
Q6 Was not this true in your company, that I do not have to
insure my property for the full value, that is a matter for me to decide, if I want to take out insurance with you?
A Yes, sir.
Q7 If, under the practice of your company, I apply for
$2000.00 worth of insurance on a building that might be worth
$5000.00, you would issue me the $2000.00 policy and not insist that
I take out $5000.00, would you not?
A I would issue the $2000.00, but 1 cannot say that I would not
insist on your taking more if I felt like the property was worth it; it
would be offered to you but it would be left with you as to taking it.
Q8 I could or could not take out the full value?
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Yes, sir.
*MR. CHURCHMAN: I renew my objection to this
testimony, as being irrelevant and I move that it be stricken
out.

Re-Direct

Exan~ination

BY MR. CURRY:
Q1 I presume that you have by-law in your association that
govern the entire action of your company in making insurance, do they
not?
A Yes, sir.
Q2 Have you any by-law or not, directing that before property
is insured, it must be viewed and valued 'by the directors?
A Yes, sir.
Q3 Has that beeil in force, so far as you know, ever since 1915
and before?
A I can only say since I have been in the office, it has been in
force.
Q4 When were those by-laws made?
A I think one was made in 1871, or 1870, and the other in
1894, if I am not mistaken.
QS And that by-law was in existence at the time the Landes
property was insured, directing that the valuation of the property
should be assessed by the directors of the company?
A Yes, sir.
108*

*MR. CHURCHMAN : I am still insisting upon my
objections to this testimony.

Re-Cross Examination
Q1 Were not other by-laws made in 1931, were not the by-laws
amended?
A Yes, sir, but upon the advice of our attorney, Mr. Churchman, they were found not to be in order at the present time.
. Q2 Was not it the 1932 by-laws that you were advised were
not in order, and were not the 1931 by-laws in order?
A No, sir, not either one.
Q3 Were they amended in 1930?
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A I do not think so; I think 1925 was the last time there was
any change in them that was legal.

Re-Re-Direct Examination
BY MR. CURRY:

Q1 The amendment, I presume, that you refer to was the difference in the amount that your company would pay the assured in
case of loss?
A They had nothing to do with the amount of insurance to be
paid.
Q2 vVhat I want to know-was there an ordinance in effect
directing that the buildings that were insured were first to be valued
hy the directors? Was that in· effect in 1915 .at the time of the
Landes insurance?
A To be correct, I would have to examine the records.
109* *I am under the impression that it has always been the policy
of the company since its organization.
Q3 Will. you examine that ordinance and see whether you are
correct in your statement and inform the Commissioner, Mr. Nelson?
A I will.
MR CHURCHMAN: For the reasons stated above,
I more to strike out all this testimony.

Q4 Do you authorize the Notary to sign your name to your
deposition?
A I do.
Further this deponent saith not.
E. D. McCLURE.
E. D. McCLURE.
JACOB L. LANDES,
a witness of .lawful age, called on behalf of himself, after being duly
sworn, deposes and says:
Q 1 Were the buildings on the farm in question that you still
own insured in the East Augusta & Farmers Mutual Fire Insurance
Company?
A 1res, sir..

86

"/IV. H. Huffman vs. Jacob F. Landes, et als.

Q2 When did you take possession?
A The 4th of August, 1915.
Q3 Did Mr. Huffman live on the place up to that time?
A Yes, sir.
Q4 When did he move out?
110*
A The same day I moved in; I tnet him on the road.
Q5 When was your policy of insurance to take effect?
A I think the 4th of August, 1915.
: Q6 When you took possession?
A Yes, sir.
Q7 Had you applied for that insurance before?
A Yes, sir.
Q8 How long before?
A I don't know; I applied in plenty of time, so I thought it
would be insured before I moved.
Q9 Did you apply for any particular amount, or leave it to them
to fix, or to Mr. Huffman?
A I thought Mr. Huffman would be there; I did not see the men
at all, and I depended upon him to insure my property.
QlO You had nothing to do with the assessed value they fixed
on the property ?
A Not a thing.
Q11 Were you satisfied with the assessment they fixed of
$2500.00?
A I took it at their assessment.
Q12 At that time was that a fair valuation of the buildings on
the place?
·
A I thought so.
Ql3 If you had not thought so, I presume you would have objected?
A Yes, sir, I would have objected.
111 *
*Ql4. Mr. Huffm;m, in his deposition, has stated there
were some other buildings there; it appears, according to the
records of the Insurance Company, that only the house and barn
were assessed and insured : Were there any other buildings there of
any value?
A Some buildings.
Q15 What were they?
A A double corn crib and shed, a wash house and a smoke house
combined, and a tenant house; old Dr. Bashaw's office was converted
into a two-room building; Mr. Huffman gave in two tenant houses,
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but I never considered the one of any value much; I have torn it down
since.
Q16 \tVhat was the value at that time of the outbuildings, outside of the barn and house? Did you think them of sufficient value to
have them insured at all?
·
A I did not see the directors at all; I just wrote to them to go
there and assess the buildings, and I thought Mr. Huffman, if he
thought the buildings of any value, would certainly put them in, so
when the policy came out, only the two buildings were in, and I let it
stand that way.
Q17 What would be a fair valuation of the other buildings on
that farm at that time, the out-buildings?
A About $1000.00, I would say, all the other buildings.
Ql8 That would be a fair valuation for them at that time?
A Yes, sir, the horse barn he (lVlr. Huffman) spoke of was no
building scarcely at all; I tore it down and built a garage, rather it
fell down, in the first place.
112*
*Ql9 The barn, Mr. Huffman has given the dimensions
of it: What were the dimensions of it?
A 38x78, there is a projection of the roof which made it about
40x80, but the body of the barn is 38x78; I have measured it.
Q20 Is it a fair height?
A I suppose about 14 feet at the comers.
Q21 Is it not one of the high barns?
A No, sir; the doors, I remember, are about 12 feet high, and
there is a little lattice work over that of a couple of feet; I suppose
about 14 feet.
Q22 Is the barn an old barn, or new barn?
A An old barn.
Q23 A very old barn, or moderately old?
A It is a pretty .old barn ; some of its girders were built out of
another building; you could tell that from the mortices, never used in a
barn, showed they had been taken out of another building; it was all
right; it was as good as new, all covered up; but the weather boarding
was of poplar and the nail holes were out and that dropped off finally.
Q24 Were the buildings on that place such as are generally
found on farms of that character, about the average?
A About the average; of course, the roof of the barn was no
good; I tried to save it by painting it but finaliy it rotted the rafters
and sills and I had to put in new rafters and spliced others and put on
a new roof.
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*Q25 Was there anything extraordinary about them ,or
just the average buildings?
A Just average farm buildings.
Q26 Mr. Huffman in his deposition has undertaken to state
what agreement you had about the purchase of this farm before you
went to have it drawn up in writing. When you went to Mr. Conrad,
who it seems wrote this contract, Mr. Laird Conrad, what was stated
to him; what was in the contract, or something else?
A Exactly what the contract states, that is exactly what we
gave him.
Q27 Does the contract in writing state what you had actually
agreed to before you went to Conrad's office?
A We agreed before we went to the office.
Q28 When you went to Mr. Conrad's office, was Mr. Huffman
there?
A Yes, sir, and his wife. I went to see George Conrad; I
thought he was an older man, and he was not in; a young man was
there; I did not know him, and he asked me whether he could do anything for me; I told him I was looking for George ; he asked me what
we wanted; and I said a contract drawn, and he said he could write it.
I think I spoke to Mr. Huffman, whether we would engage him, and
he agreed to it; he looked like a boy. He asked us to state the contract,
and we both together stated the contract, and he made notes of it until
we got through, and he said we c9uld go out for an hour or
114* two, and he would *write it up. We went out and looked for a
place for Mr. Huffman and his wife to stay that night-it was
in the afternoon-and finally we went back, in an hour or two afterwards, and we went to the office and he had the ·contract; we read it
over and Mr. Huffman objected to a clause or two, in regard to the
insurance, and he (Mr. Conrad) said he would write it over, and the
last sheet he rewrote, and it is in regard to the· insurance. He (:lVIr.
Huffman) made no objection to any of the rest of the contract.
Q29 That was the clause in the contract that provided in case
of fire how the proceeds of the policy should go; that was the clause
Mr. Huffman made objection to and that was modified to suit him?
A Yes, sir, he dictated the amendment or clause-what was to
be struck out or put in.
Q30 Mr. Huffman :
A Yes, sir.
·
Q31 And it was put in according to his wishes?
A Yes, sir.
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Q32 That contract then was the agreement that you had made
before you went to Conrad's office?
A Yes, sir.
Q33 After it was written out, it was read over by each of you?
A Yes, sir, I did not make any objection, but he did in regard to
the fire insurance and had that rewritten.
115*
*Q34 When did you find out first about this shortage?
A I found that out after I had it surveyed, when I
offered it for sale through the Real Estate Company.
Q35 Who was it made the survey then?
MR. CHURCHlVIAN : This line of questioning is objected to for the reason it is a mere repetition and it has all
been gone into in chief.
Q36 When was it that you had it surveyed?
A In April, 1928.
Q37 Why did you have it surveyed at that time for?
A To .divide it up into lots or into smaller divisions.
Q38 At whose instance were you having it divided up to sell?
A The Real Estate Company wanted to do it that way; said it
would bring more money if divided up.
Q39 Who was that real estate concern?
A Galax Realty and Auction Company, and the manager of that
company, M. P. Phipps.
Q40 Was that one of those auction sales concerns?
A Yes, sir.
Q41 A Virginia concern?
A Galax, in Grayson CouQ!:y.
Q42 When you testified before, I think you were asked to file
with the Commissioner the survey that was made there at the instance
of these people, for the Galax Realty and Auction Company : Is this
the map that you handed to the Commissioner afterwards? Exhibiting
map to witness from Suit file, signed by Fred 0. Jones, Surveyor.)
A Yes, sir, that is the map.
116*
*Q43 The survey appears to have been made by Fred 0.
Jones?
A Yes, sir.
Q44 This survey to have been certified to by Fred 0. Jones on
the 11th day of April, 1928 : vVas that the time?
A That was the time he made the survey; then he carried his
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notes with him home and made his calculations and made the blue
print and brought it back on the day of sale.
Q45 What was the date of the day of the sale?
A April 17, 1928.
Q46 It appears from the evidence in this case that you had sold
off a parcel of this Bashaw farm to the Lee-High Portland Cement
Company : How much of that had you sold off?
A Twelve acres and a fraction, I think.
Q47 He did not include that in his survey, Jones did not?
A No, sir.
Q48 According to him there were 179.05 acres? It is in red
pencil on the map (hands witness map).
A Yes, sir.
·
Q49 As soon as you learned of this shortage, did you notify Mr.
Huffman?
A I got you to notify him.
QSO Was that right after the date of sale?
A I think the second day after; the sale the 17th, and I think it
was the 19th I saw you.
Q51 And I notified Mr. Huffman?
117*
*A You notified Mr. Huffman.
Q52 Of the shortage?
A Yes, sir.
Q53 Did Mr. Huffman write you a letter replying tq that?
A Yes, sir, he wrote me a letter.
QS4 Do you know whether any attempt was made to get the
matter adjusted before the suit was brought?
A I think so; that was my understanding; that we would try to
get a settlement if we could; but he_,.wrote in his letter repudiating
everything like that; would not think· of anything like that.
QSS After you gave hin1 notice, Colonel Bumgardner was employed by him?
A Yes, sir.
Q56 Would you have bought this land for $18,000.00 if you had
known there was this shortage?
MR. CHURCHMAN: The question is objected to as
improper and particularly as leading.
A

No, sir. In discussing the matter, I did not want to go in
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debt for as much as $8,000.00. He said: "You are getting five acres
for one"; he was counting his at fifty and mine at 250; and argued I
was getting five acres for one.
Q57 Now, Mr. Landes, since you bought that land, how has it
been assessed, and how did you pay the taxes on it? Was it assessed
at 246 acres?
118*
*A Yes, sir, assessed at that until I sold off some, and
when the transfer was made that was deducted; assessed for
240 acres and six acres.
Q58 Have you paid the taxes on it e\·er since you bought it?
A Yes, sir.
Q59 How much have you paid in taxes?
A !'have the taxes here, for 12 years, 1916 to 1927.
Q60 What was the aggregate you paid?
A For the 12 years, the taxes were $1374.57.
Q61 Is that an itemized statement (referring to paper in the
hand of witness) ?
A Yes, sir, taken off the tax tickets.
Q62 Will you file that as a part of your deposition, marking it
"Plaintiff's Exhibit No. 12 ?"
A I file same, marked as requested. It was in two tracts and for
several years, in making the transfer, they left the six acres off and
assessed to Mr. Huffman, but I paid it and after two years I had it all
thrown into one tract to avoid the mix-up.
MR. CHURCHMAN: The answer is objected to and
the original tax tickets are called for.
Q63 Did it ever occur to you that there was a shortage until
this survey was made by Jones in 1928?
A I could not quite make it cotne out in measuring the fields;
it did not look right to me; we always say so many acres in a
119* field, and it did not look like there was enough land *there.
Q64 Did you ever suspect any material shortage?
A No, sir, I did not think much about it until it was surveyed;
I was expecting when I gave this land in, I gave in the whole amount,
and it was advertised that way, so many acres, 223 acres, I believe I
advertised, and, of course, not nearly that much when the survey come
out. They advertised the land and then made the survey, and it was
completed just before the sale.
Q65 The advertisement had been made before that?
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A Yes, sir.
Q66 In advertising the 220 or 240 acres, you had sold part of
the land to the Lee-High Cement Company before that, and that, of
course, was eliminated in the advertisement?
A Yes, sir.
Q67 That was eliminated in the survey that Jones made ?
A Yes, sir.
Q68 I believe you now claim it was a mutual mistake of yourself and Mr. Huffman?
MR. CHURCHMAN : The question is objected to as
contradicting the deed.

120*

MR. CURRY: The evidence is perfectly competent
and does not go in any way to contradicting the deed, the
deed and the contract speak for themselves. It was charged
here in the Bill-I prepared the Bill-that it was either a
mutu*al mistake or a fraud. I asked the question just to
show that we do not claim that this was put over on him
fraudulently, but that it was a mutual mistake; it is for the
benefit of Mr: Huffman, I am asking this question.

Q69 Yott did not know that there was any actual shortage in
this land until the survey was made ?
A I supposed it was all right.
Q70 vVhen you bought it, I understand you relied on it, as to
the acreage, in fixing the price?·
A Certainly.
Q71 Otherwise, if you had known there was a material shortage, you would not have bought it at that price?
A No, sir, not at that price.
Cross Examina.tion

BY MR. CHURCHMAN:
Ql You testified that Mr. Conrad drew the contract between
you and Mr. Landes: Who drew the deeds?
A John A. Alexander.
Q2 I understood you to testify before, in your direct examination, that both you and Mr. Huffman went to Mr .. Alexander?
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A Yes, sir.
Q3 Both of you employed him to draw your deeds?
A Yes, sir.
Q4 Those deeds were prepared and sent to you, were they not?
A I think we were present when the deeds were drawn
121 * ·and got *them at the time they were drawn.
QS You took them home and read them over and later
signed them, and had your wives to sign them : That is correct?
A Yes, sir.
Q6 How much of this land have you sold off, Mr. Landes, of
the land that you got from Mr. Huffn1an?
A Up to this time?
Q7 Yes, sir.
A I sold, according to Mr. McCutchen's survey, ten acres to
George S. Daugherty, about 1917, I think-! do not recall just the
date, I think along there, a few ·years after I moved there.
Q8 Have you sold any more?
A Yes, sir.
Q9 What else?
A A piece to the Lee-High Portland Cement Company.
Q10 You have testified to that, 12 acres?
A Twelve acres and a fraction.
Q11 Did you sell any off at this sale that you have referred to?
A I sold six acres a year ago ; the extra six acres, the Wallace
land.
Q12 As a matter of fact, at the sale you have referred to, you
sold it all, all of the land?
A It was knocked down but it was not sold, the man could not
comply.
122*
*Q13 What figure was it knocked down at?
A You mean after it was divided up, what I sold by the
auction?
Ql4 Yes, sir?
A I think $19,000.00 and something, it was knocked down at.
QlS After you had taken off the 18 acres?
A Yes, sir.
Q16 You have not sold off any of the land set out in that survey
of Fred 0. Jones?
A Yes, sir, 1 have sold six acres.
Q 17 Is that the Wallace land?
A Yes, sir, that was included in the survey and I sold that off
since.
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Q18 When and to whom?
A I think last year, 1931, possibly, August, I believe-! am not
sure of the date-to James Grogg.
Q19 How did you first suspect that you did not have all the
land that your deed caller for?
A When I got the survey.
Q20 You testified that you suspected it before?
A My fields that we measured with the drills, looked like it
would hardly hold out.
Q21 When was that?
A Along while I was farming it.
Q22 Soon after you went there ?
A I did not suspect anything for a good while, until I got
123* *to figuring on it and it looked like it would hardly hold out.
Q23 When was that?
A I could not tell just when.
Q24 Did you have a survey made then?
A No, sir, not until I offered it for sale.
Q25 Had you sold off any of the land when you first suspected
it was running short ?
A I sold off to Daugherty a year or two after I moved there.
Q26 Before or after the sale to Daugherty, did you think there
might not be all the land there?
A I never thought much about it; I counted the fields, and, of
course, I did not count the roads and the pasture land and all; I just
had to estimate that, and the timber, had to estimate that.
Q27 Do you remember what you estimated in your mind that
it was short?
A I do not remember.
Q28 You estimated there was not all there the deed called for?
A It did not look to me like it would quite hold out-a field,
taking in the fences and ditches, it is generally more than the drill
makes it.
Q29 Did you ever tender that land back to Mr. Huffman in exchange for your own and call the trade off?
A No, sir, I never did that.
Q30 The contract you drew gave you 30 days within
124* which you *could have the title to this property examined?
A Yes, sir.
Q31 Did you have the title examined?
A Yes, sir.

W. H. Huffman vs. Jacob F. Landes, et als.

95

Q32 Who did that?
A Colonel Rudolph Bumgardner.
Q33 He asked you about that in your examination before?
A I do not remember about that.
Q34 Did he furnish you a certificate as to the result of his examination?
A Yes, sir, made me an abstract.
Q35 Have you got that?
A It has been misplaced some way.
Q36 You cannot locate it?
A No, sir.
Q37 You testified as to the amount of taxes, you have paid on
this land? Have you the assessment of the land arid buildings; what
were they assessed at?
A I do not remember.
Q38 Have you any of the tax tickets with you?
A No, sir.

Re-Direct Examination
BY MR. CURRY:

Ql I understood you to say you did not suspect before the Jones
survey that there was a material shortage?
A No, sir, I supposed it was aU right.
125*
*Q2 You relied on that, that it was all right, and allowed it to be assessed at the regular rates and paid taxes on it?
A Yes, sir.
Q3 While there were S.t"Verallittle parcels of land sold off, this
survey that Mr. Thompson, the County Surveyor, made, that included the whole of both the tracts of land that you had bought from
Mr. Huffman?
A That included the whole thing.
Q4 The parcels that you sold off and all?
A Yes, sir, I think the plat shows that.
QS Were you present when the survey was made by Mr.
Thompson?
A No, sir.
Q6 Neither you nor your counsel was present?
A No, sir.
Q7 The survey that was made under the direction of Mr. N clson you were not there ?
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A No, sir. I would have been there if I had known when the
survey was to be made; I was going away and I came to see Mr.
Nelson and asked him, and he said he could not tell me just when it
would be made; and I told him I was going away at the time.
Q8 You were asked to produce a receipt that you took from The
Galax Realty and Auction Company that you said you had; you were
asked to produce it and file it by Colonel Bumgardner, when he examined you: Will you produce it and file it as a part of your
126* evidence, marking it *"Plaintiff's Exhibit No. 13"?
A Yes, sir, I file it, marked as requested.
Q9 The receipt that you offer to file here bears date on the 17th
day of April, 1828: Was that the date of the sale?
A Yes, sir.·
Q 10 This is for the expenses that the Company incurred in trying to rnake the sale?
A Yes, sir.
Qll Was there any valid sale made at all?
A No, sir, the sale was not valid.
Q 12 The person you sold it to could not make it so?
A Yes, sir.
Q13 Two days after this, you employed counsel to notify Mr.
Huffman of the shortage?
A Yes, sir.

Re-Cross

Exan~ina.tion

BY MR. CHURCHMAN:
Q 1 When did you purchase your Rockingham property?
A In 1889.
Q2 What did you pay for it?
A I paid $2150.00.
Q3 Do you authorize the Notary to sign your name to your
deposition?
A I do.
Further this witness deposes not.
JACOB F. LANDES.
JACOB F. LANDES.

W. H. Huffman vs. Jacob F. Landes, et als.

127*

97

Mr. Curry announced that he had completed the taking of *depositions, on behalf of the plaintiff; and Mr.
Churchman announced he had completed the taking of
depositions, on behalf of the defendant, W. H. Landes,
however, reserving the right to recall Mr. Jacob F. Landes
and examine him on the certificate of title that Colonel
Bumgardner gave him when he examined the title, if this
certificate, or copy of it, can be produced.

STATE OF VIRGINIA,
COUNTY OF AUGUSTA, to-wit:
I, E. S. Bumgardner, a Notary Public, in and for the County
aforesaid, in the State of Virginia, do hereby certify that the foregoing depositions were taken by me, at the time and place and for the
·
purpose set out in the caption thereof.
My Commission expires on the 20th day of March, 1932.
Given under my hand this the 28th day of October, 1932.
E. S. BUMGARDNER.
E. S. BUMGARDNER, N ..P.
*PLAINTIFF'S EXHIBIT NO. 12

128*

Filed October 26, 1932
E. S. BUMGARDNER.
E. S. BUMGARDNER, N. P.

LAND TAX
1916 Tax
1917 " 6 acres
"
"
1918 " 6 acres

"
1919
1920
1921
1922

"
"
"
"
"

$

59.04
1.91
62.40
2.17
71.04
73.35
85.57
131.40
135.66
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1923
1924
1925
1926
1927

"
"
"
"
"

143.64
159.20
156.94
154.28
137.97
$1,374.57

45.7 acres 73
Interest 12 yrs.
Tax 12 yrs.

3336
2400
275
6011

129*

*PLAINTIFF'S EXHIBIT NO. 13
Filed October 26, 1932
E. S. BUMGARDNER.
E. S. BUMGARDNER, N. P.

Received of J. F. Landes Check $100.00, one check Freel J.
Poale $43.05, cash $56.95 and note for $375.00 in full of all claims
for conducting auction sale Apr. 17, 1928. This 17th day of Apr.
1928.
GALAX REALTY & AUCTION CO.
By M. P. PHIPPS.
130*

*To U/. L. Bashm.c,, D. E. Bashaw, and Charles Curry, Attorney for Jacob F. Landes:

You are hereby notified that, on Friday, November 13, 1931, at
the office of the undersigned Commissioner in Chancery of the Circuit
Court of Augusta County, at No. 30 East Beverley Street, in Staunton, Virginia, beginning at ten o'clock in the forenoon and continuing
thenceforward until completion, either on that day or upon a subsequent day or subsequent days by adjournment, the depositions of Wm.
H. Huffman and others will be taken before me to be read as evidence
on behalf of the defendant in a certain suit in Chancery in which
Jacob F. Landes is plaintiff and Wm. H. Huffman and others are de-
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fendants, now pending before the undersigned under an order of reference for inquiry and report as set forth in the n.otice heretofore given
to you.
Given under my hand this 7th day of November, 1931.
R. E .R. NELSON,
Commissioner in Chancery.
131 *

*The deposition of Henry Campbell, taken before me,
E. S. Bumgardner, a Notary Public for Augusta County,. in the
State of Virginia, at the office of Rudolph Bumgardner, Esq., in the
Masonic Temple, in the City of Staunton, Virginia, on Friday, November 13, 1931, between the hours of 10 A. M. and noon, by consent
of counsel for ]. F. Landes, plaintiff, and counsel for W. H. Huffman, defendant, and pursuant to notice hereto annexed, to be read as
evidence on behalf of the defendant, Vv. H. Huffman, in a certain suit
now depending in the Circuit Court of Augusta County under the
style of Jacob F. Landes v. W. H. Huffman, et als.
PRESENT: Charles Curry, counsel for Jacob F.
Landes, Rudolph Bumgardner, counsel for W. H. Huffman.
HENRY CAMPBELL,
a witness of lawful age, called on behalf of the defendant, after being
duly sworn, deposes and says:
BY MR. BUMGARDNER: ·
Q1 State your age, residence and occupation?
A Forty-nine years old;· live near the Jordan-Alum Springs,
{!
Bath County, Virginia; farming.
Q2 Are you acquainted with the farm, known as the Bashaw
farm, near Fordwick, Va., owned for some years by Mr. W. H.
Huffman, and which he conveyed to Mr. J. F. Landes?
A Yes, sir.
Q3 How long have you known that farm and what opportunities
have you had for being acquainted with it?
132*
*A I have been born and raised right there, and on it all
my life.
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Q4 I believe you were raised on the Ira McCutchen farm?
A No, sir, just below Ira McCutchen, the adjoining farm.
Q5 How far from the Bashaw farm?
A One and one-half miles.
Q6 Were you acquainted with this farm when Mr. Huffman
lived there, and at the time the farm was conveyed by Mr. Huffman to
Mr. Landes? I believe it has been stated here that the contract of sale,
or exchange, between Mr. Huffman and Mr. Landes was made in February, 1915, and the deeds were exchanged in July, 1915, and Mr.
Landes took possession of the Bashaw farm in August, 1915?
A Yes, sir, I worked for Mr. Huffnmn when he lived there.
Q7 Mr. Huffman bought the farm, as appears by his deed, on
the lOth day of March, 1910: How long did you work for Mr. Huffman?
A I worked practically all the time he lived out there; altogether I worked for him two or three years, put it altogether.
Q8 Were you living on the farm and working for Mr.. Huffman
at the time that the farm was sold to Mr. Landes?
A I was working for him when he moved away, yes, sir.
Q9 You were boarding with Mr. Huffman?
A He was boarding me and giving me so much per day.
QlO How long before Mr. Huffman moved away, had you been
boarding there and working for him continuously?
133*
*A All the time; he boarded me all the time I worked
for him; he boarded tne and give me so much per day, all the
time, when I worked for him.
Q11 You were fully acquainted with the condition of that farm
then at the time Mr. Huffman went there and at the time he left?
A Yes, sir.
Q12 Please state what condition that farm was in, not only in
respect to the buildings, but the condition of the fields?
A I would say it was in first class shape.
Ql3 Was Mr. Huffman a good farmer, or otherwise?
A I would take him to be a good farmer myself.
MR. CURRY: This line of examination is objected to
as irrelevant and impertinent to the issue, and I ask that it
be stricken out.
MR. BUMGARDNER: Counsel, in reply, points to
Mr. Landes's examination, in response to questions, in which
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he stated that Mr. Huffman did-not improve the land and
ran his stock over it all winter in the fields and trampled it
up, and stated, in substance, that Mr. Huffman allowed the
farm to run down.
Q14 Did he, or not, operate' the farm in a way to improve the *condition of the fields?
A I think he did.
Q 15 Did he allow his stock to run over the farm and abuse it?
A Not in the winter time when I was there.

134*

MR. CURRY: Counsel continues to make the same
objection to this line of examination.
Q16 Did he keep the buildings and fences in repair?
A He did, when they needed it.
MR. CURRY: Counsel wishes it understood that the
same objections continue to this line of examination.

Q17 Please state what condition that fann was in when Mr.
Huffman left there?
A I would call it in fairly good condition for a farm to be in.
Ql8 How did it compare with other farms in that community
and that neighborhood?
A It was farmed just as nice as any of them did.
Ql9 Mr. Landes has testified that the farm was in bad condition, an.d he had to do the barn over; had to re-weatherboard the barn
and put a new roof on it, and put a new roof on other buildings:
Please state what is the facts in this regard?
A The barn, when we left there, had one leak in it, as well as
I remember. As far as any weatherboarding being off,
135* *I do not remember about that. The barn was in good shape,
all around the barn.
Q20 Where was the leak?
A Right at the barn door.
Q21 Was it much of a leak?
A Not such a big leak; leaked right smart when a heavy storm
come, or a steady rain.
Q22 Was there anything that would require a new roof and new
weather boarding at the time Mr. Huffman lett?
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A I should not see it needed any new weather boarding, and I
should not see why a man could not patch the roof at that place; I
could have patched it.
MR. CURRY: The same objections are continued as
to this line of examination.
Q23 Can you say if any such repairs and new weather boarding
would be needed immediately, or just in the course of years?
A ] ust in the course of years.
Q24 What was the size and condition of that barn?
A I do not know what the size of it was, a right smart sized
little barn; I could not tell you just what size.
Q25 Was it a little barn or a large barn?
A A pretty large barn.
Q26 Can you make an estimate of what it would cost to replace
that barn?
MR. CURRY: The question is objected to; this witness has not *qualified as to his ability to testify with reference to costs of building; in the first place, he does not
know the size of the barn; and, in the second place, he has
not shown he has built a barn like it, or is familiar with the
building of barns and the costs of them.

136*

A

I would say-I am not a bam builder-MR. CURRY (interrupting): The question is also
objected to, because it is not a question of repairs to the
barn, but the value of the barn at the time of the sale;
prices are entirely different now from what they were then;
a barn would cost nearly doubly as much now to build as it
would at that time, and besides this barn there was an old
barn; it had been there for, I suppose, SO or 60 years.

MR. BUMGARDNER:
Q27 In my question above, I mean what would you estimate
that it would have cost to replace the barn in the summer of 1915?
MR. CURRY : The barn was an old barn then, and
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there is a marked difference between a new bam and an old
barn. The question is objected to upon this ground, that he
cannot show anything further than what was the value of
that barn, at that time, that is, if the witness is qualified to
testify?
A man could not have build it for $2,000.00.
Q28 Did you go with Mr. Huffman and assist him in
137* moving to *the Landes place, near Bridgewater, in the summer
of 1915?
A I did.
Q29 Please state what you observed as to the condition of the
Landes farm when you went upon it?
A

MR. CURRY: The question is objected to as irrelevant to the issue.
A I do not hardly know, but I took his cattle out there; drove
his cattle through for him; and I said I would not have gave that place
out there for five of the place that he traded out here.
MR. CURRY: The question and the answer are asked
to be stricken out.
Q30 What was the condition of the barn and stable and fences
on the Landes place?
A No stalls under the barn for the horses at all; no place to tie
them up but to the corners of the barn, I know that.
Q31 The stable was under the barn ?
A Yes, sir.
Q32 You had to hitch your horses around at different places?
A 1-i:ooked one at one corner of the barn, and one at the other.
Q33 How were the fences?
A Not extra good.
138*

MR. CURRY: The same objection as formerly made
to this line of *examination.

Q34 What was the condition of the dwelling house?
A It was an old house, pretty well run down, as far as I noticed
it when I was there.
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Q35 It was a small place of about 52 acres?
A Something like that.
Q36 How long were you down there on that occasion ?
A Two and one-half days.
Q37 As I understood you, from your observation of both
places, you expressed the opinion that Mr. Huffn1an's vVallace place
was worth five of the Landes' Bridgewater place?
A It was, in my estimation, it would be.
Q38 How about the condition of the fences· on the Huffman
place?
A The fences all in pretty fair shape; of course, posts will rot
off, we all know that.
Q39 Can you take the map and describe the condition of the
fences and the kind of fences? (Handing witness map filed in
papers.)

MR. CURRY: The same objections continue as to
this line of examination.
MR. BUMGARDNER: The answer to this objection
is that Mr. Curry has examined Mr. Landes on all of these
points.
139*

MR. CURRY : The only issue in this case is whether
or not there was *a shortage in this land, that is the only
question that the Court has before it, except as to what
would be proper to go in as to the value of the buildings.
MR. BUMGARDNER: To which counsel replies, that
the transaction between these parties was an exchange of
farms and the payment of $8,000.00 to boot. If the
$8,000.00 represented a fair difference of value between the
two properties, a Court of Equity will leave the parties
where they placed themselves.
MR: CURRY: The contract shows that it was a sale
of land ; and, whether a sale or an exchange, the same principle would apply as to the shortage.

A I expect I could.
Q40 Describe those fences as nearly as you can?
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A (Tracing lines on map) North of Smith Creek and running
to the north end of the place, there was a fence up the road here, a
wire fence; and this was a wire fence running down the road, along
the County road; and this is a common wire fence down the six acres
piece of the Wallace tract; just a common wire fence up the Esterline
road to the house; and from his garden there was a rail fence to the
line fence over between the
place and the Huffman
place; and, back in here (indicating), a wire fence running
140* between Hiner and him, back *to the Jim Sprouse line; and
from there on up, I don't know what was above there. This is
around the west line of the place and back over on the east side was a
rail fence, part of it, through there, but how much, I could not tell
you; I don't know. Just a comtnon fence down through this other
part, down here (indicating on map).
Q41 There was a rail fence along the east side of the place?
·A ·I think part of it was rail and part wire.
Q42 What condition were the fences in?
A Fairly good condition of course, they needed some posts along
the place; I don't know how many.

Cross Examination
BY MR. CURRY:
Ql
A
Q2
A
Q3
A
Q4
A
QS
A
Q6

What is your occupation?
Farming.
Where do you live?
In Bath County.
What part? ·
Near McClung.
Do you own a farm there?
No, sir, I work for them on the farm.
A day laborer?
Yes, sir.
Y ott have never built a barn?
A I have helped build them.
141*
*Q7 Are you a carpenter?
A Not a first class carpenter, but I can do some work.
Q8 This barn on this place : You never contracted to build a
building in your life?
A Not right straight out by myself.
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Q9 When you worked at building, you worked by the day?
A Yes, sir, and worked with other men, went in with other
men building.
QlO This Bashaw barn was an old barn when you worked for
Huppman?
A Yes, sir.
Qll There is a vast difference between the value of an old barn
and a new bam, is there not?
A Yes, sir.
Q12 You don't know what improvements Mr. Landes made on
the barn since?
A No, sir, I have never been there.
Q Have you been on the Landes place to amount to anything
since Mr. Landes bought it? You have not worked there?
A No, sir.
Q14 You know nothing about the improvements he has made
on it?
A No, sir, I ain't worked any for him.
Q15 You do not know what improvements he had to make to
the fences?
A No, sir.
Ql6 You don't know anything about that?
142*
*A No, sir.
Q17 Do you authorize the Notary to sign your name to
your deposition ?
A I do.
Further this deponent saith not.
HENRY CAMPBELL.
HENRY CAMPBELL.
At this point, the taking of further depositions was adjourned
until Friday, November 20, 1931, at 10 o'clock A. M., at the office of
Rudolph Bumgardner, Masonic Temple, Staunton, Va.
E. S. BUMGARDNER.
E. S. BUMGARDNER, Notary Public.
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State of Virginia,
Augusta County, to-wit:
I, E. S. Bumgardner, a Notary Public, in and for the County
aforesaid, in the State of Virginia, hereby certify that the foregoing
depositions were taken before me, at the time and place and for the
purpose specified in the Caption thereof.
Given under my hand this the 28th day of September, 1932.
E. S. BUMGARDNER, N. P.
143*

*October 11, 1932.

Chas. Curry, Esq.
Attorney at Law.
Staunton, Virginia.
In Re : Jacob F. Landes

v.
W. H. Huffn1an, et als.
Dear Sir:
In accordance with our agreement, I have arranged for the taking of the depositions in the above case, at Comn1issioner Nelson's
office on Monday, October 17th at 10:00 o'clock A. lVI.
Very truly yours,
CHAS. J. CHURCHMAN.
CJC:MW
Copy to
R. E. R. Nelson, Esq.
VV. L. Bashaw
D. E. Bashaw
National Valley Bank, Ex or. of
0. S. Wallace.
*The deposition of Vv. H. Huffman and others, taken before me, E. S. Bumgardner, a Notary Public for Augusta
County, in the State of Virginia, at the office of Timberlake .and
Nelson, Attorneys, in the City of Staunton, Virginia, on Tuesday,
October 18, 1932, between the hours of 10:00 A. M. and 1 :00 P. M.,
by consent of counsel, as per agreement hereto annexed, dated October
144*
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11, 1932, fixing the time for taking depositions as Monday, October
17th, the same having been adjourned to Tuesday, October 18th, and
pursuant to adjournment taken on November 13, 1931, said depositions to be read as evidence on behalf of the defendant, W. H. Huffman, in a certain suit now depending in the Circuit Court of Augusta
County, under the style of Jacob F. Landes v. W. H. Huffman, et als.
PRESENT: Charles Curry, counsel for Jacob F.
Landes; Charles J. Churchman and W. B. Timberlake, Jr.,
Counsel for W. H. Huffman.

W. H. HUFFMAN,
a witness of lawful age, called on behalf of himself, after having duly
affirmed, deposes and says:

Direct Examination
BY MR. CHURCHMAN:
Q1 State your name, age and residence?
A W. H. Huffman; 64; Bridgewater.
Q2. You are the Mr. W. H. Huffman, who is one of the defendants in this suit?
A Yes, sir.
145 *
*Q3 Where had you obtained the land involved in this
controversy; where did you get that land ; who did you get it
fr01n?
A I bought the land from Mr Bashaw.
Q4 When?
A In 1910.
QS Is that deed on record from Mr. Bashaw, in the Clerk's
office?
A Yes, sir.
Q6 What about the description in that deed, as cotnpared with
your deed to 'Mr. Landes? Did you follow the same description?
A Yes, sir.
rQ7 Had you sold off any of the land you got from Mr. Bashaw?
A No, sir.
Q8 Did you convey to Mr. Landes the identical land that you
got from Mr. Bashaw?

W. H. Huffman vs. Jacob F. Landes, et als.

A
Wallace
Q9
and Mr.

109

Yes, sir, except we had a little added to it, known as the
tract.
What were the beginnings of the negotiations between you
Landes with reference to this transaction?
MR. CURRY: I object to this line of examination as
immaterial; the contract speaks for itself; it cannot be contradicted or varied.

146*

MR. CHURCHMAN: To which defendant's counsel
replies that the contract was *merged in the later deeds; the
deeds speak for themselves and it is perfectly proper to go
into any matter involved in the consideration.

A He wrote me a letter in regard to knowing if I would be interested in a trade; if I was wanting to trade a large farm for a small
farm.
MR. CURRY: If there is such a letter, I call for it.
MR. CHURCHMAN:
Q10 Have you that letter, Mr. Huffman, or a copy of it?
A No, sir, I have not; I have a witness.
Q11 But you have not the letter?
A No, sir.
Q12 You were living near Craigsville.
A Yes, sir.
Q13 Mr. Landes was living on the farm you now live on near
Bridgewater?
A Yes, sir.
Q14 Did you reply to that letter?
A Yes, sir.
Q15 When was the first time you saw Mr. Landes in person
about this?
A When he came to our place at Craigsville.
Q16 Do you remember when that was?
A That was February 16, 1915.
Ql7 That was shortly prior to the making of the contract
147* in evidence here was not it, the contract which is dated *February 19, 1915?
A Yes, sir.
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Q18 Will you state, in your own words, what occurred when he
came to your place?
MR. CURRY: This question is objected to as irrelevant and impertinent to the issue.
A We got acquainted, that was the first thing we did; he said
he come to look over my farm.
Q19 Did he look over your farm?
A Yes, sir.
Q20 When did he come, in. the morning or afternoon?
A He came in the afternoon.
Q21 Did he look over your farm that afternoon?
A No, sir, the next morning.
Q22 That afternoon or that evening, what took place, if anything?·
A I just do not remember tnuch what took place.
Q23 Did Mr. Landes, or did he not, at any time ask to see your
deed for the property?
A Yes, sir.
Q24 When was that?

148*

MR. CURRY: I wish it understood that I am objecting to this whole line of 'examination as irrelevant and impertinent to the issue. It makes no difference what occurred
between them *verbally, everything was merged in the contract in writing, and that speaks for itself and cannot be contradicted or varied.
MR. CHURCHMAN: This goes into the matter of
the consideration, and, for that reason, it is proper.
MR. CURRY: I wish. it understood that my objections
continue all the way through; the contract shows the consideration.

A As well as I remember, it was that night.
Q25 Did you, or did you not show him your deed?
A Yes, sir.
Q26 Did or did not Mr. Landes look over your property?
A Yes, sir, he did.
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Q27 When was that and how was it done?
A He walked out and I pointed out the corners and lines, what
I had been told. I told him I had never surveyed it; just traded it as
I had bought it; it had been on record for quite awhile, about 240
acres of .it had been orecord seventy some years; I did not know
whether it had been surveyed since or not; I did not do it myself.
Q28 Did you show him your lines and corners?
A Yes, sir, I pointed them out to him; did not go right on
them.
Q29 Were you present when Mr. R. F. Thompson, County
Surveyor, made the survey in this suit?
A Yes, sir.
149*
*Q30 Were the corners that you showed Mr. Landes, or
were they not, the same corners found by Mr. Thompson?
A Yes, sir.
MR. CURRY: I wish it understood my objections continue all the way through this line of exan1ination.

Q31 Did you or not look over the place with Mr. Landes?
A Yes, sir.
Q32 Where did you take him?
A We taken him back up in the woods and all around, different
places.
Q33 Could you see the whole farm. Did he see the whole farm?
A You could comparatively see the whole farm from the house
or dwellin, except back in the woods; could not see so far back up in
there.
Q34 What direction we~e the woods to which you refer from
the house?
A I would think it would be about south-east.
Q35 You could not see the southeastern portion from the house?
A Not all of it.
Q36 Did you go up in that portion ?
A Yes, sir, back up in there.
MR. CURRY : The woods were on the south-west
side, or south-east side, as you may put it, any way across
the Easterline road from the residence, in the direction of
the mountain?
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*A

Yes, sir.

MR. CHURCHMAN:
Q37 After that trip of Mr. Landes to see you, then what happened next?
A After looking over my place, I asked him what kind of farm
he had. He said he had 51 acres and a fraction, every foot of it good
land, good farming land. I asked him how much wheat to the acre;
he said, 25 bushels.
Q38 Do you raise 25 bushels on it ?
A No, sir.
MR. CURRY: Objected to as immaterial.
Q39 Did he at that time, or did you make a proposition to him,
on his trip to your house, his first trip?
A Yes, sir, he proposed a trade.
Q40 What did he say; what was his proposition?
MR. CURRY: The same objections continue throughout this line of testimony.
A He valued his place at $10,000.00, and I valued mine at
$18,000.00.
Q41 Following that, did you look at his place, or did you not?
A Yes, sir, we walked over his place.
Q42 About when was that?
A We walked over his place pre~ty soon after we arrived over
there.
151 *

*Q43 How long after he was at your place, did you go
to his?
A Two days.
Q44 Who went with you?
A My wife.
Q45 You testified that. you looked over his place: How long
were you down at his place?
. A We stayed all night over there, and the next day we went to
Harrisonburg to write up the contract.
Q46 When did you come to an agreement?
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A The next morning after we stayed all night.
Q47 What was that agreement?
I

MR. CURRY: This is objected to as the contract was
in writing and shows what the agreement was and it cannot
be contradicted or varied by oral testimony.
MR. CHURCHMAN: That contract was merged in
the deeds, one of which is in evidence, and that agreement
was called for in the deeds and constitutes the consideration
for the deeds.
Q48 Did you come to an agreement?
A Yes, sir, we came to an agreement.
Q49 What was that agreement?
A To exchange farms; he valued his farm at $10,000.00, and I
valued mine at $18,000.00; he was to give $8,000.00 to boot.
MR. CURRY: It is understood that the same objections continue.
152*

*QSO The contract that is in evidence here, where was •
that drawn up?
A In Mr. Conrad's office in Harrisonburg.
QSl Which Conrad, do you know?
A No, sir, I don't believe I remember.
Q52 Were you and Mr. Landes both present when that contract
was drawn up?
A Yes, sir, and tny wife was present.
Q53 That contract has been introduced in evidence here, and I
will ask you if it did not provide a period of 30 days in which either
party might have the title of the property examined?
A Yes, sir.
Q54 Who drew the deeds between you and Mr. Landes?
A Mr. John A. Alexander.
QSS A certified copy of your deed to Mr. Huffman has been
introduced: I now hand you a deed and ask you if that is Mr. Landes'
deed to you (handing witness paper) ?
A Yes, sir.
Q56 I will ask you to file that deed with your deposition, marking it "Defendant's Exhibit No. A," with the privilege of withdrawing
the deed later and substituting an attested copy in its place?

114

~V.

H. Huffman vs. Jacob F: Landes, et als.

A I file same marked as requested.
Q57 Who prepared that deed?
A Mr. John A. Alexander, he prepared both deeds.
Q58 Were you all there in his office at the same time
153* when *you had him propare them?
A Yes, sir.
Q59 What, if anything, was said with reference to the acreage
of either· place by you and Mr. Landes during the negotiations, at the
time the contract was prepared, or at the time the deec~s were exchanged?
MR. CURRY: The question is objected to for reasons
previously stated.
A Well, we stated the amount of acreage which our deeds called
for; that was the only way I had to know; what was on record; what
my deed called for, 240 acres, more or less, and six acres in the Wallace tract.
Q60 Did you, or not, at that time, make any representations to
Mr. Landes as to the acreage of your farm?
A I only told him 1 never had surveyed it; we traded according
. to what our deeds called for, both accepted that amount of acreage.
MR. CURRY: The same objections continue.
Q61 Both your deed to Mr. Landes and Mr. Landes's deed to
you recite that this was an exchange of farms; the bill in this suit says
that this was a sale, that you purchased from each other: Will you
explain just what the transaction was?
A Well, we exchanged farms as a trade; put a valuation on each
farm and he was giving the difference to boot.
154*
*Q62 What difference was he to give to boot?
A $8,000.00.
Q63 What was the condition of your farm and of the buildings,
Mr. Fuffman, at the time you entered into this agreement.
A I thought I had them in pretty good state of preservation;
we had the buildings painted up outside and inside of the house and
the barn painted.
lVlR. CURRY: This evidence is immaterial and irrelevant to the issue, and is objected to; the simple issue here is
to whether or not there was a shortage.
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· Q64 When was possession of the properties delivered?
A We moved the 6th of August, I think.
Q65 In ·what year?

A

1915.

Q66 What was the condition of the Landes farm at the time you
moved down there?
A Not so good.
MR. CURRY: The question and answer are objected to
as immaterial.
Q57 \Vhat was the condition of the buildings?
A Bad, I would say, bad.

155*

*Cross Ezami1zation

BY MR. CURRY: Counsel for plaintiff moves to
strike out the testimony of W. H. Huffman ; the question
here is simply as to whether or not there was a shortage in
the land which was sold and conveyed and the agreement of
the parties is set out in writing in the contr.act that was
made between them and they are bound by that; it is absolutely immaterial as to what the condition of the build in ~s
was on either of the places. The properties were examined
on the part of Mr. Landes and on the part of Mf. Huffman
and they came to their agreement after satisfying themselves with reference to the properties and values and a.,, ..
parol evidence tending to change or vary the terms of 1he
contract is entirely impertinent and what occurred before
the contract was entered into is not material and is, in fact,
impertinent and incompetent to the issue.

156*

MR. CHURCHMAN: To which counsel for the defendant, VV. H. Huffman, replies that the allegations of the
Bill charge that Mr. Landes was "led to bell~ve, either by
false or fraudulent representations of the said Huffman, or
by mistake of the said Huffman, that the said lands purchased by the cotnplainant contained the acreage shown by
the said deed and contract," and that in establishing the real
consideration for the deeds, which merged prior contracts
and negotiations, it is proper to go into the dealings *and
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staten1ents of the parties, any representations made, ·and
any other matters that will shed light on ·th~ true consideration.
MR. CURRY: Without waiving the objections made
and the motion to strike out the testimony .of the witness,
counsel of plaintiff will cross examine the witness.
Q1 How did you happen to go to Mr. Conrad to prepare the
contract in this case?
A Mr. Landes recommended Mr. Conrad; his attorney, I
guess.
Q2 Each of you paid for writing the contract, a joint share?
A Yes, sir, as well as I remember.
Q3 You knew Mr. Conrad yourself, did you not?
A No, sir, I did not; Mr. Landes, when we went up to Mr.
Conrad's office, introduced my wife and myself to him, and he said:
"Mr. Huffman and I have traded farms and we want you to write up
the contract."
Q4 After the contract was written, you read it?
A Yes, sir.
QS You knew what was in the contract?
A Yes, sir.
Q6 You valued your farm at $18,000.00, and he (Landes) valued his at $10,000.00, is that right?
A Yes, sir.
Q7 You took his farm at $10,000.00 as a cash payment, and he
gave you bonds for the difference?
A Yes, sir. Mr. Conrad advised us to do that way, to
157* write *a legal form.
Q8 You then received for your farm that you valued at
$18,000.00, Mr. Landes's f3:rm at $10,000.00, and Mr. Landes then
gave you his notes, or bonds, for the residue, is that right?
A Yes, sir.
Q9 You and Mr. Landes were both present together when Mr.
Conrad wrote the contract?
A Yes, sir.
Q10 He only knew about what you agreed to from what you
·and Mr. Landes told him there?
A Yes, sir.
Q 11 How did you happen to go to John A. Alexander to write
the deeds?
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A I was acquainted with Mr. Alexander; he had done some
business for me before.
Q12 Was he related to you?
A No, sir.
Q13 Mr. Alexander's mother was a Craun, and one of the
Crauns married a Huffman and I thought perhaps you were related
to him?
A I don't know of it if I was.
Q 14 You knew Mr. Huffman who married a Craun?
A \iVhat was his name?
Q15 I have forgotten the name?
A I knew Samuel. Huffman, but he is not any relation.
158*

l\tiR. CHURCHMAN: *Counsel for defendant objects
to this testimony as being irrelevant.

Q16 You and Mr. Landes, I suppose, joined together to pay
l\tlr. Alexander for writing the de~ds?
A As well as I remember we did.
Q17 Did he examine the title to Mr. Landes's farm for you?
A No, sir, he did not.
Q18 \Vho examined the title to that for you?
A I don't recall.
Q 19 You were given time in the contract to have the titles to the
respective farms examined: \Vas Mr. Conrad your lawyer who examined the title to the Landes farm in Rockingham?
A He did not examine any titles, I don't think.
Q20 Y ott do not remember who examined it for you?
A No, sir, I don't, or ·whether I had any one, or not.
Q21 How long had you owned the Bashaw farm before you
sold it to Mr. Landes?
A Something like six years.
Q22 When you bought from the Bashaws, did Mr. Alexander
examine the title?
A He said he had examined the title before, so he did not
charge as much as going all over it again.
Q23 Were you present with the County Surveyor when he surveyed this Bashaw farm?
A Yes, sir, I did not stay all the time with them; I stayed the
first day; I was not with them the next day.
159*
*Q24 You pointed out the boundaries to thetn?
A Yes, sir.
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Re-Direct E,'ramination

BY MR. CHURCHMAN:

Ql When you were asked about the figures of $18,000.00 and
$10,000.00, on cross examination, you said "Mr. Conrad advised us to
do that way to wr~te a legal form," what did you mean by that?
A He did not think he could write a contract by just trading
around; he wanted to put it in better form; put a valuation on the
property.
Q2 Had you put a valuation on them when you went to him?
MR. CURRY: The question is objected to, and the
contract speaks for itself and l\·1r. Huffman said he laid all
the facts before Mr. Conrad, an experienced lawyer, and if
it had been a pure exchange of property, it would have been
a simple matter to provide that in the contract, any layman
would know that, and Mr. Huffman says he and Mr. Landes
told Mr. Conrad just what the agreement was and he wrote
that agre.ement, and it was read over to the witness and the
witness signed it and that is conclusive so far as he is concerned.

160*

MR. CI-IURCHMAN: ·'T'o which counsel for the defendant replies that the subsequent deed from Huffman to
Landes merging the contract speaks of the transaction as an
exchange of farms and nowhere adopts the valuation of
$18,000.00 and $10,000.00 *respectively set forth in the
contract of sale, and that it is proper to go into this matter
as part of the consideration and to exphtin it.
MR. CURRY: It is imn'faterial whether it was an exchange or a sale, the same principle applies with reference
·
to the acreage.

A Yes, sir, I valued mine a~ $18,000.00.
Q3 You testified, on cross examination, that you did not remember who had made the title for you for the Landes property at Bridgewater?
A No, sir.
Q4 Do you, or not,· kno\v whether Mr. Landes had the title done
to your property ?
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· A No, sir, I don't know anything about that, except what Mr.
Bumgardner stated; I cannot say anything about that.

Re-Cross Examination
BY MR. CURRY:
Q1 You and lVlr. Landes each told Mr. Conrad the acreage respectively of your farms; you told Mr. Conrad the acreage of your
farm and 1\1r. Landes told the acreage of his farm?
A Yes, sir.
Q2 And the value put on each of them was told in the same
way?
A Nothing mentioned about the acreage ; nothing mentioned by the acre; put up as 240 acres, more or less, 246 al161 * *together.
Q3 You told what you believed your farm contained and
:Mr. Landes told you what his farm contained?
A Yes, sir.
Q4 Do you authorize the Notary to sign your name to your
deposition?
A Yes, sir.
Further this deponent saith not.
W. H. HUFFMAN.
vV. H. HUFFMAN.
MRS. \V. H. HUFFMAN,
another witness of lawful age, having duly affirmed, being called on
behalf of the defendant, W. B. Huffman, deposes and says:
BY MR. CHURCHMAN:

Q1 What is your name?
A Mrs. W. H. Huffman.
Q2 You are the wife of Mr. W. H. Huffman, one of the defend ants in this suit?
A Yes, sir.
Q3 You were married to Mr. Huffman in 1915 and before that?
A Yes, sir.
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Q4 Are you familiar with the history of this transaction?
A I think so.
QS Do you know the beginning of the negotiations between Mr.
Huffman and Mr. Landes?
A Yes, sir. Mr. Huffman received a letter from Mr.
162* Landes *Mr. Landes was told about the farm; and, as Mr.
Landes has stated before, and he wrote Mr. Huffman a letter
and Mr. Huffman received the letter and answered it and told him he
was interested in trading a large farm for a small farm, and so Mr.
Landes and his son and daughter came to our place on February 16,
1915, and that night we had a social time, and Mr. Landes looked over
the deed, as a business man should and would do, and the next morning they got up and went out and Mr. Huffman and Mr. Landes and
the son went over the place, and I went out several times that morning
and I could· see them over the farm and they stayed out; and, meanwhile, his daughter was looking over around the surroundings of the
house. At noon, when they came in for dinner, Mr. Landes came in so
much enthused over it and said : "Can't you folks get ready and go
back with us?" We said: "We cannot hardly go today, but we will
come tomorrow," so we went down the next day; and, as we were
going, Mr. Landes met us at 1\'It. Crawford. As we were going over,
we got to the place. He said : "This is the place," and when I looked
over and saw the property, it was not what we thought it was. I was
home-sick right then. We went on and spent the night and that afternoon they looked over the farm, and that night, when we went to bed,
Mr. Huffman said: "It is not what we want at all." (Witness is here
told she cannot repeat anything said not in the presence of Mr.
163* Landes.) *We spent the night and the next morning, then we
went down in town ; they gave us a buggy and horse to drive
around in town, and Mr. Landes said: "You go out and study over
this and we will talk it over here." Not a word said about acreage ;
how much giving him an acre; each party was trading farms, as to
what deeds called for; nothing said about acreage. Then we went to
Harrisonburg, and when we went into lVIr. Conrad's office, he was a
stranger to us-and Mr. Landes introduced him to us and said: "Mr.
Huffman and I have traded farms"; and of course, Mr. Conrad had
to fix it up in a legal, business form; it was an absolute trade. If it
had not been in trade, make a sale or buy.
MR. CURRY : I move to strike out the entire answer
of this witness as irrelevant and incompetent and impertinent evidence in this case.

W. H. Huffman vs. Jacob F. Landes, et als.

121

MR. CHURCHMAN: For the reasons heretofore
stated, counsel says that the evidence is proper and relevant.
Q6 Did you see the letter from Mr. Landes and Mr. Huffman's
reply to it?
·A I saw it and not thinking of anything like this, not dreaming
of a shortage, the letters were just poked in the stove; if we had
thought anything wrong, we would have kept the letters.
164*
*Qi I mean the original letter, which Mr. Landes wrote
to Mr. Huffman?
A I saw the letter. I always read Mr. Huffman's letters.
Q8 You saw his reply?
A Yes, sir.
Q9 Were you present when Mr. Huffman showed Mr. Larner
his deed?
A Certainly, it was at the home.
Q10 vVhat, if anything, was said about acreage at that time-?
A Nothing said about acreage; traded by deed; our deeds called
for so much and his for so much; neither party surveyed; taken by
deeds.
MR. CURRY: Objection is made to this evidence, as
absolutely immaterial and impertinent evidence.
Qll vVhat representations, if any, did Mr. Huffman make to
1\IIr. Landes with reference to the acreage of the Bashaw Farm?

165*

MR. CURRY: The question is objected to; it is immaterial what representations he made; the contract shows
exactly what the parties agreed to; their agreements and
their negotiations were all consutnmated in the contract of
sale; the parties met in Mr. Conrad's office and told him
what their agreement was; what the subject of the contract
was; and it was so written and then read over to Mr. Huffman and Mr. Landes both; they read it and understood
*what was in it and signed it.

lVIH. CHURCHMAN : This is proper evidence and
very material, for the reason that one of the charges in the
biil is fradulent misrepresentations, upon which Mr. Landes
relies.
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A What do you mean, I do not understand the question.
Q12 Did Mr. Huffman, or did he not, represent to Mr. Landes
that there were a definite number of acres in the Bashaw farm?
A He told him what he bought if for; traded for what he
bought it for.
Q13 \Vere you present at all the negotiations between Mr.
Huffman and Mr. Landes, including the execution of the contract and
the executiol') of the deed?
A I was present when Mr. Landes came out there and I went
to his home and to the office of Mr. Conrad, and when the deeds were
wrote up, they were sent to Bridgewater, and I signed it there and it
was mailed. I was present at Mr. Landes' home in Bridgewater and
at Harrisonburg.
Q 14 Were you present when the valuations spoken of in the
contract were placed on the farn1s?
A Yes, sir, in the room when talking about the amount to give
as ooot.
QlS How much was that?
A $8,000.00 boot.
Q16 Where was that?
A It was spoke of in his home, that is where most of it
166* *was talked; we went to look over his home.
Q17 The deal was closed at Bridgewater, at the Landes
place?
A Yes, sir.
Q18 In arriving at those figures recited in the contract, of
$18,000.00 and $10,000.00 respectively, was the acreage of the respective farms taken into consideration?
A I guess not, no more than what the deeds called for; taken by
the deeds. If it had not been, we would have made a survey of Mr.
Landes' farm and he of ours.
Q19 In these negotiations between Mr. Landes and Mr. Huffman was, or was not, the value at any time fixed at s·o much in acre?
A No, sir, nothing said about acreage.
Q20 The deed in evidence here with Mr. Landes' testimony,
from Mr. Huffman to Mr. Landes, recites in part :-"The parties of
the first and second parts having exchanged farms, as more fully hereinafter set out, and the additional consideration of $8,000.00, which
said $8,000.00 is evidenced by the eight bonds of $1,000.00 each of
Jacob F. Landes, payable to William H. Huffman"-Does that correctly set forth the transaction between these parties?
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A The question is objected to as calling for irrelevant
and impertinent evidence; the writings in this case speak for
themselves and it is well settled they cannot be contradicted
or varied.
MR. CHURCHMAN: To which counsel for defendant replies that the deed in *question is l\.1r. Landes' deed,
introduced by him and the portion read goes to the consid·
eration for the transaction.

167*

MR. CURRY: So far as I can see there is no controversy here about the consideration for this property; Mr.
Huffman took Mr. Landes' farm at $10,000.00 cash as the
first payment for the Bashaw land, and gave his bonds for
the difference in the purchase money, and the consideration
is set out in the contract and there is no question about it.
A

Yes, sir.
MR. CURRY: I move to have her answer struck out;
she is not supposed to be familiar with questions of law.
MR. CHURCHlVIAN: Counsel for defendant states ·
she was present during all the negotiations and was a party
to the deed, and it is a matter of explaining all the consideration, and the evidence is proper and relevant.

Cross Examination

168*

BY MR. CURRY: I move to have all the testimony
of the witness struck out that tends to vary or change or
modify in any way the written instruments relied on in this
case. *And without waiving any objections made or tnotion
to strike out her testimony, I will cross examine the witness.

Ql Were you in Mr. Conrad's office when the contract was
gone into?
A Yes, sir.
Q Do you authorize the Notary to sign your name to your
deposition?
A I do.
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Further this deponent saith riot.
MRS. W. H. HUFFMAN.
MRS. W. H. HUFF1.l1AN.

I. E. McCUTCHEN,
another witness of lawful age, called on behalf of the de.fendant, W.
H. Huffman, after being duly sworn, deposes and says :

Direct Examination
BY MR. CHURCHMAN:

Ql State your name, age and residence?
A I. E. McCutchen; Craigsville, Virginia; 62.
Q2 How far do you live from the Bashaw farm, now the
Landes farm?
A About a mile.
Q3 How long have you lived there?
A All my life.
Q4 Were you familiar with that farm in 1915, at the time of
this transaction in question?
A Yes, sir.
169*
*QS What was the condition of the farm at that time as
to the land and buildings ?
MR. CURRY: The question is objected to as calling
for irrelevant and incompetent testimony in this case, at
least insofar as it refers to the land.
MR. CHURCHMAN: To which counsel for W. H.
Huffman replies, that the nature of the improvements on
on the property was gone into on the direct examination of
Mr. Landes, and it is proper as going to show all the consideration.
A I would say it was in good condition.
Q6 Do you or not know what the fair market value of the
buildings on it were at that time?
A No, sir, I would not want to say.
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Q7 Are you amiliar with the boundaries of this Bashaw land, or
Landes land now?
A I know most_ of them. I can1;1ot say I know all of them.
Q8 Based on your knowledge, what was the fair market value of
that land in 1915?
MR. CURRY : The question is objected to as calling
for incompetent and impertinent evidence; the value is
shown and there is no controversy as to what the value of
it was.
A

I think $18,000.00 was a fair value.
MR. CURRY: I ask to have the evidence struck out.
No cross examination.

170*

*Q9 Do you authorize the Notary to sign your name to
your deposition?
A Yes, sir.
Further this deponent saith not.
I. E. McCUTCHEN.
I. E. McCUTCHEN.
\N. H. SPROUSE,

another witness of lawful age, called on behalf of W. H. Huffman,
defendant, after being duly sworn, deposes and says :
Direct Examination

BY MR. CHURCHMAN:
Q1 State your name, age and residence?
A W. H. Sprouse ; 62 ; I live near Craigsville.
Q2 How long have you lived there?
A All my life.
Q3 How far from the property in question?
A One and one-half miles.

J!V. H. Huffman vs. Jacob F. Landes, et als.

126

Q4 Were you living where you do at the present. time when
Mr. Landes moved there?
A Yes, sir.
QS Did you ever have a conversation with Mr. Landes, sometime after he moved there, with reference to the property and the
value of it?
A Yes, sir.
MR. CURRY: The question is objected to as calling
for immaterial and impertinent evidence.
171 *

*Q6 What was the occasion of it?
A Mr. Landes was up at my place and got up a conversation about the machinery, and I told him I had paid over $3,000.00
ip machinery. He said that was as much as a small farm would cost;
t:hat he paid $3,000.00 for the farm at Bridgewater, and he said he
~raded his farm at Bridgewater for Mr. Huffman's farm and paid him
$8,000.00 to boot, ;an~ l\1r. Huffman thought he got $18,000.00 for it,
but he did not consider it more than $11,000.00.
MR. CURRY: I move to have this answer struck out,
as absolutely .imn1aterial and incompetent and it has no
bearing in this case.
MR. CHURCHMAN: It is proper as going to the
consideration and as going into the nature of the transaction, which Mr. Landes, on direct examination, says was a
sale of the property; and, on cross examination, admits
was an exchange of property. It is proper as showing the
real nature of the transaction ; it is further proper as showing the consideration and on the question of fraudulent
misrepresentations.
f

MR. CURRY: There is no controversy here about
what the consideration was; that is shown in the writings;
and how the contract was arrived at is immaterial, because
it was consummated and the wriging signed by the parties
with full knowledge; and the testimony of this witness and
the an*swer last made does not relate to the issue and it not
pertinent toJht:.Js~ue in any way, shape or form.

172*

Q7

When did this conversation occur?
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A It was about two years after he had gone there as well as
I can remember.
Q8 Did he say anything about having bought that farm by the
acre?
A No, sir.
MR. CURRY: The question is objected to as calling
for irrelevant and incompetent testimony.
Q9 I understood you to say that he did say he traded farms,
with $8,000.00 to boot?
A Yes, sir.
Q10 He had been there about two years then?
A Yes, sir, as well as I can remember it.
Q 11 Did he seem to be satisfied witho the deal ?
A Yes, sir, seemed like he was satisfied.
MR. CURRY: I move to strike out the testimony of
this witness, as absolutely irrelevant and impertinent to the
issue.
Q12 Do you authorize the Notary to sign your name to your
deposition?
A Yes, sir.
Further this deponent saith not.
W. H. SPROUSE.
W. H. SPROUSE.
173*

*JOHN C. CARPER,

another witness of lawful age, called on behalf of W. H. Huffman,
after being duly sworn, dept>ses and says:

Direct Examination
BY MR. CHURCHMAN:
Q1 State your name, age and residence?
A Fordwick; 72; John C. Carper.

1~8
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Q2 Where is your p.roperty with reference to the Bashaw, or
L ndes property?
A Rather north-west of it.
Q3 Do you adjoin it or not?
A Just the road; the road is the line; joins it on the road. The
question came up as to whether Mr. Landes sold the property to the
Lee-High Portland Cement Company before the other deal was made;
I joined it originally.
Q4 Do you remember when Mr. Landes moved up there?
A Yes, sir.
QS What was the condition of the improvements on the place at
that time?
A A No. one condition.
Q6 Would you be able or not to say what was the value of those
improvements in 1915? Ofothe house, barn and outbuildings?
A I cannot say what the value would be.
Q7 Are you familiar with property values in that section, and
have you been familiar with them?
174*
*A Yes, sir.
Q8 In 1915, what was a fair valuation of the Huffman
farm?
A The value they put on it was the fair valuation at what land
was selling at that time.
Q9 What was that?
A $18,000.00.
Q10 Have you had any conversation with Mr. Landes with reference to the farm and the value of it?
A Yes, sir, we talkerd about it several times, value of farms in
that section, and also that farm.
Q11 You and Mr. Landes?
A Yes, sir, we were neighbors, the same as Mr. Huffman had
been.
Q12 How long after he moved up there?
A Four or five years, continued all along.
Q13 Did you hear Mr. Landes complain of a shortage in the
acreage up there or did he complain to you about that?
A He never said anything about that.
Q14 What did he say with reference to the value of the place
after he moved there?

t

MR. CURRY: I object to this line of testimony for
the reasons previously stated.
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He seemed to be plum well pleased with his farm.

A

MR. CURRY: I move to have his testimony struck
out as irrelevant and impertinent to the issue and the facts
testified to *have no bearing on the situation.

175*

Q 15 Do you authorize the Notary to sign your name to your
deposition?
A Yes, sir.
Further this deponent saidh not.
JOHN C. CARPER.
DAVID I<ISER,
another witness of lawful age, called on behalf of the defendant, W.
H. Huffman, after being duly sworn, deposes and says:
Direct Examination

BY MR. CHURCHl\IIAN:
Q1
A
Q2
A
Q3
now the
A
Q4
A
Q5
A
Q6
A
Q7
176*

State your name, age and residence?
David C. Kiser; Bridgewater; 61.
Are you a land owner in that section ?
Yes, sir.
Where do you laive with reference to the Landes farm,
Huffman farm, where Mr. W. H. Huffman lives?
Adjoining places.
How long have you lived there?
About 35 years, I guess.
Did you live there when Mr. Landes lived there?
Yes, sir.
Have you lived there since Mr. Huffman lived there?
Yes, sir.
Do you remember when Mr. Huffman moved there?
A Yes, sir, I remember when he moved there.
*Q8 What was the condition of that farm and of the
buildings when he moved there?

~V.
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MR. CURRY: The question is objected to as absolutely impertinent.
A Mr. Landes seemed to be satisfied with it; I guess it was not
so bad; I don't know.
Q9 What condition were the buildings on it in, the barn, etc.?
A Not in first class condition.
MR. CURRY: The same objection is made to this
line of examination, as set forth previously.
Q10 Are you familiar with the land values in that locality?
A I think so.
Q 11 What was the fair market value of that property when
Mr. Huffman moved there in 1915?
MR. CURRY : The same objection is made to this
question.
A

I would say about $7,000.00.
MR. CURRY: I move to strike out the testimony of
this witness as absolutely irrelevant and impertinent to the
issue in this case; it has no bearing on it.
)\I!R. CHURCHMAN : For the reasons before stated,
as going into the equity of the consideration in this case, it
is relevant.

177*

*Q12 Do you authorize the Notary to sign your name to
your deposition?
A Yes, sir.
Further this deponent saith not.
No cross examination.
DAVID C. KISER.

L. D. CAMPBELL,
another witness of lawful age, called on behalf of the defendant, vV.
H. Huffman, after being duly sworn, deposes and says:
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Direct Eza.mination
BY MR. CHURCHMAN:

Q 1 State your name, age and residence?
A L. D. Campbell; Goshen; I was born in 1891, and am 41.
Q Where do you live now?
A I live about three-fourths of a mile south of the property of
lVI r. Landes.
Q3 Were you familiar with the Huffman place, or the Bashaw
place, in 1915?
A Yes, sir.
Q4 Did you see, or did you not see the Landes place that Mr.
Huffman moved to?
A Yes, sir.
QS What was the condition of the buildings, the house, barn
and out-buildings on the Bashaw place?
A They looked like in first class order as far as I could
tell.
178*
*Q6 \Vhat kind of barn is that there?
A It is a bank barn, a real nice building.
Q7 Do you know the size of it?
A No, sir, I do not.
Q8 Is it frame or log, or what is it?
A Frame.
Q9 What kind of house it is?
A Brick house.
Q10 Do you know the number of rooms?
A No, sir, I do not.
Qll In what condition was the property, the farm, in 1915,
when Mr. Landes moved there?
MR. CURRY: The question is objected to as irrelevant and imertent to th~ issue, the condition of the farm.
A What do you mean?
Q12 I mean the land?
A It was in first class order.
Q13 You saw the Landes place to which Mr. Huffman moved?
A Yes, sir.
Q14 What was the condition of that property?
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A It looked like it had kinder gone down right smart; the barn
was not in much good shape·; the fences was pretty bad shape it looked
like right smart repairs were needed on it.
MR. CURRY: I tnove to strike out the answer, as ir·
relevant.
179*

*QIS What was the condition of the barn?
A There was not any stall rooms in there; everything had
to run together; it looked like it had been moved a little bit off the
foundation; some stalls gone and had not been replaced.
Q16 Did you stay there after Mr. Huffman moved?
A No, sir, I think we got there on Thursday and I come back
on Monday.
MR. CURRY : I move to have the testimony of this
witness struck out, except in so far as it relates to the condition of the buildings on the Landes farm, and in so far as
it is not pertinent to the issue.
Cross Examination

BY MR. CURRY:

Ql Do you own a farm?
A No, sir, I own a house and lot.
Q2 Did you ever own a farm?
A ·No, sir.
Q3 You are not a carpenter?
A No, sir.
Q4 You are not a real estate agent?
A No, sir.
QS" You know little about the value of buildings and barns and
farms?
A No, sir, the only ~ay I can tell what kind of order
180* they *ought to be in is by the way I keep mine, by the way
they look.
Re-Direct E.-rantination
BY MR. CHURCHMAN:
Q1

You have worked on a farm?
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A Yes, sir.
Q2 How long?
A I was raised on one, all n1y life.
Q3 Are you living on a farm now?
A No, sir, I work for my father on a farm.
Q4 Do you authorize the Notary to sign your name to your
deposition ?
A Yes, sir.
Further this deponent siath not.

L. D. CAMPBELL.
W. H. HUFFMAN, Recalled:

Re-Re-Direct Examination
BY l\tiR. CHURCHMAN:
Q1 What size barn is on the Bashaw property?
A Forty-five by eighty.
Q2 What construction was it?
A Frame building, metal roof.
Q3 In what condition was that in 1915?
A Very good con~ition.
Q4 What kind of house on the property?
A A brick house, a back building, partly frame, that joins
it.
181 *
*QS An ell?
A Yes, sir.
Q6 How many rooms in it?
A Bout seven rooms.
Q7 What other buildings were on the property?
A A horse stable, a cattle barn, a double corn crib and wagon
shed combined, a hen house, a smoke house and two tenant houses.
Q8 What kind of tenant houses?
A Small tenant houses.
Q9 How many rooms?
A One did not have hut two rooms and the other one had three
rooms, I think.
QlO Two rooms on the ground floor: What kind of upstairs?
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A

Nothing of importence upstairs.

Q11 A story and a half house ?
A Yes, sir.
Q12 What was the fair market value of these improvements in
1915?
A I suppose about $7,000.00: I would not finfine myself to those
figures.
Q13 You think that was the fair market value?
A Yes, sir.
Q14 Why did you want a farm at Bridgewater?
A Our Church of the Brethren had a school there, and we
wanted to get close to that so we could educate our children.
182*

*MR. CURRY: I move to strike out the testimony of
this witness, except in!)ofar as it relates to the buildings.

Q15 What was the condition of the fences on this property, the
Bashaw property, when you traded?
A Mostly fair fences; I put up a good bit of fencing myself;
fair fences; some fences were not so good.
Q16 What about the greater part of the fencing?
A We pastured in the fields and we got along fairly well; a
good bit of new fencing.
MR. CURRY: I ask that the testimony of this witness
be stricken out, and without waiving my objections or this
motion, I will cross examine him.
Re-Cross

E~ramination

BY MR. CURRY:

Ql Have you ever done any building?
A What do you mean? I did some considerable building on the
Landes property ; I pretty nearly built a new house there, new windows, new roof, and put on four rooms.
Q2 The house is very old ?
A The center of the house is pretty old but the other part is not
so.. old.
Q3 The barn is old, too?
.. A-- Yes, sir.
Q4 Very old barn?
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A I don't know how old it was, but about to fall over,
that *is, the Bridgewater barn I am speaking about.
MR. CURRY : I ask to have that struck out as immaterial and irrelevant.

Q5 Did you do any building anywhere else? Are you a builder
or carpenter ?
A I put up a garage and hen houses and things like that; never
built a house.
Q6 How do you undertake to fix the value on the Bashaw farm
of the buildings ?
A Well, I use my judgment; I said I would not confine myself
to those figures, according to my judgment.
Q7 The buildings were old ; the house is an old house?
A An old house, but we had it in good condition ; put a new
roof on part of it and painted it outside and inside.
Q8 The barn is an old building?
A I reckon it was right old but I considered it in good condition.
Q9 It has been valued here by a number of witnesses at about
$4,000.00, as I recollect: Don't you know that was the fair market
value of the buildings on it?
A Take a barn 45 feet wide and 80 feet long, is no little barn.
Q10 It was a very old barn, liable to be blown over, or something like that?
A No, sir, I should not think so; it has withstood some pretty
heavy storms.
Q11 What did you value the house at, at the time Mr.
181 * Landes *bought it?
A $3500.00.
Q12 What did you calue the barn at?
A $2500.00.
Q 13 What valuation did you put on the other little buildings?
A Different value on these; the way I figured it, it figured up
to $7,000.00 altogether.
Q14 That was your estimate?
A Yes, sir, I just do not recall the valuation I placed on the
smaller buildings; I can tell you if you want to know; I have got them
here. (Taking paper from pocket.)
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Dwelling
Barn
Tenant houses and outbuildings

$3,500.00
2,500.00
1,000.00
$7,000.00

Further deponent saith not.
W. H. HUFFMAN.
W. L. BASHAW,
a witness of lawful age, examined as an adverse witness, after being
duly sworn, deposes and says:
Direct E-1:amination

BY MR. CHURCHMAN:

Q1 You sold the property in question to Mr. Huffman?
A Yes, sir, W. L. and D. E. Bashaw.
Q2 \Vhere had you gotten this property?
185*
*A We bought it through the Court. Our father was
part owner and our uncle had died and it was put up and sold
and we bought it from the Court and had a Court deed.
Q3 How long did you own it?
A I just exactly could not tell you; I would say 10 or 12 years
before we sold it to Mr. Huffman, my brother and myself; our people
ow.ned it from the early 1850's probably.
Q4 The evidence of the County Surveyor is that the survey ran
back to 1855 in your family: That is about right?
A Yes, sir.
Q5 Had any of that property been sold off up to the time you
sold it to Mr. Huffman?
A No, sir.
Q6 Are you familiar with the description m Mr. Huffman's
deed to Mr. Landes, or are you not?
A Yes, sir.
Q7 It is in evidence by the County Surveyor that followed the
older description, is that right?
A Yes, sir.
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Q8 I understood you to testify that this description ran back to
1855, the same description, by which you conveyed to Mr. Huffman,
and Mr. Huffman to Mr. Landes?
A Yes, sir, the Court to us, and we to Mr. Huffman, that is
right.

186*

MR. CURRY : I move to strike out the testimony of
this witness as *irelevant and impertinent to the issue.
No cross examination.
Further this deponent saith not.
W. L. BASHAW.
Mr. Churchman, Counsel for the defendant, W. H.
Huffman, stated, at this point that W. H. Huffman rested.
Mr. Curry announced that, after the transcript of the
depositions taken above, were submitted to him, he might
wish to take further testimony on behalf of the plaintiff, at
a date to be agreed upon by Counsel and the Master Commissioner, Mr. R. E. R. Nelson.

STATE OF VIRGINIA,
COUNTY OF AUGUSTA, to-wit:

I, E. S. Bumgardner a Notary Public, in and for the State and
County aforesaid, hereby certify that the foregoing depositions were
taken by me, at the time and place and for the purpose, certified in
the caption thereof.
.
My Commission expires on the 20th day of March, 1934.
Given under my hand this the 21st day of October, 1932.
E. S. BUMGARDNER, N. P.
187*

*COPY OF DEFENDANT'S EXHIBIT NO. A.
Filed October 18, 1913, with privilege of withdrawal.
E. S. BUMGARDNER, N. P.
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"This deed is recorded in the· Clerk's Office of Rockingham County, Virginia, Deed Book No. 102, page 430,
and examined.
]. F. BLACKBURN, Clerk.
This deed made and entered into this the 16th day of July, 1915,
by and between Jacob F. Landes and Sallie A. Landes, his wife, of
rockingham County, Virginia, parties of the first part, and William
H. Huffman of Augusta County, Virginia, party of the second part.
WITNESSETH:
That for and in·consideration of the sum of Ten Dollars ($10.00)
cash in hand paid, the receipt of which is hereby acknowledged and
the exchange of farms as hereinafter more fully set out. The said
parties of the first part, Jacob F. Landes and Sallie A. Landes, his
wife, do hereby GRANT, BARGAIN, SELL AND CONVEY vVITH
GENERAL WARRANTY OF TITLE unto the said party of the
second part, \Villiam H. Huffman all of that certain tract or parcel of
land, together with all the improvements thereon and all the appurtenances thereto belonging, lying and being in Rockingham County,
Virginia, near the town of Bridgewater, adjoining the lands of D. C.
J(iser, L. L. Leavel, and others; containing fifty-one acres and sixteen
poles ( 15 A 16 P) be the same more or less, and is bounded as
188* follows: *beginning at a stone, D. B. Garber's corner; thence
N. 170 E. 87.84 poles to a stone, Marsh's corner; thence S.
4934 E. 25.85 poles to a stone, Marsh's corner; thence with his line
No. 45 0 E. 33.73 poles to a stone, Buttler's corner on Marsh's line;
thence with his and Foley's line S. 320 E. 28.30 poles to a stone,
Foley's corner; thence with his line N. 46 E. 9.48 poles to a stone on
the S. side of the Mt. Crawford road; thence with said road S. 33 E
12 feet to a stone, D. C. Kiser's corner; thence with his line S. 46 W.
40.96 poles to a stone, his corner; thence with his line S. 3134 E.
48.92 poles to a stone, Kiser's comer on Leavel's line; thence with his
line S. 490 W. 13.80 poles to a stone; thence S. 3634 vV. 62.81 poles
to a stone on Berlintown road; thence S. 790 W. 22 poles to a cedar
tree, D. B. Garber's corner; thence with his lineN. 24 vV. 55.36 poles
to the beginning; and being the same land conveyed to Jacob F.
Landes by John W. F. Allemong and wife, by deed made the 30th day
of August, 1889, and recorded in the Clerk's Office of the Circuit Court
of Rockingham County, in D. B. 36 at page 133-4, less a small tract
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s·old off, so that the amount hereby sold is only fifty-one acres and 16
poles ( 5 1A.16P.) to which deed reference is hereby made. The parties
of the first and second parts have this day exchanged farms. The
party of the second part conveyed to Jacob F. Landes his fann of two
hundred and forty-six acres ( 246) ; the farm hereby conveyed being
taken in exchange as part payment on the said two hundred and fortysix acres (246) of land, this day conveyed to Jacob F. Landes
·189* by William H. Huffman and wife, *the two deeds being a cotemporaneous transaction.
Witness the following signatures and seals this the clay and year
first above written.
JACOB F. LANDES (Seal)
SALLIE A. LANDES (Seal)
County of Rockingham,
State of Virginia, to-wit:
I, S. H. W. Byrd, a Notary Public in and for the County of
Rockingham and State of Virginia do hereby certify that Jacob F.
Landes and Sallie A. Landes, his wife, whose names are signed to the
foregoing writing, bearing date on the 16th day of July, 1915, have
each acknowledged the same before me in my county and state aforesaid. My commission expires October 14, 1917.
Given under my hand this the 17th day of July, 1915.
S. H. W. BYRD, Notary Public.
Virginia: In the Clerk's Office of the Circuit Court of Rockingham
County.
July 29, 1915.
THIS DEED from Jacob F. Landes and wife to William H.
Huffman was this day presented in the office aforesaid, and is together with the certificate of acknowledgment annexed,
190* *admitted to record.
Teste: J. F. BLACKBURN, Clerk.
STATE OF VIRGINIA,
COUNTY OF AUGUST A, to-wit:
I, E. S. Bumgardner, a Notary Public, in and for the State and
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County aforesaid, hereby certify that the foregoing is a true and correct copy of the deed froi11 Jacob F. Landes and Sallie A. Landes, his
wife, to William H. Huffman, dated July 16, 1915, and recorded in
the Clerk's Office of Rockingham County, Virginia, in D. B. 102, at
page 430, which was filed as "Defendant's Exhibit No. A," with the
privilege of withdrawing same.
My Commi.ssion expires on the 20th day of March, 1934.
Given under my hand this the 21st day of October, 1932.
E. S. BUMGARDNER
E. S. BUMGARDNER, N. P.
191*

*COMMISSIONER'S REPORT

JtV. L. Basha·w, S. R. Basha1.u, D. E. Bashaw and National Valle'y
Bank of Staunton Exor. of 0. S. Wallace, deed., Curry and
Carter, Counsel for Jacob H. Landes and Rudolph Bumgardner,
Counsel for W. H. Huffman:

You are hereby notified that I shall at my office in Staunton, Virginia, on July 25, 1930, proceed to inquire and report on the following
matters:
1. The lands that were conveyed by the defendant W. H. Huffman to the plaintiff, Jacob H. Landes, and whether the conveyance of
these lands evidenced a sale or exchange of same ;
2. Whether or not there is a deficiency in the land conveyed,
and if so, the extent of the deficiency ;
3. If there is a deficiency, whether or not the defendant or any
one of them, are or is liable to ~ccottnt to the plaintiff for the deficiency and.the value of same;
4. Any other matters deemed pertinent by the undersigned or
any party of interest ;
Which matters are required to be reported upon by the undersigned under an order of the Circuit Court of Augusta County entered June 25, 1930, in the Chancery cause therein pending Landes,
Jacob H. against Huffman, W. H., et als.
R. E. R. NELSON,
Commissioner in Chancery.
Staunton, Va~
June 29, 1930.
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*Curry and Carter, Counsel for Jacob H. Landes, a.nd Rudolph Bumgardner, Counsel for W. H. H1J:ffman:

You are hereby notified that I shall at my office in Staunton,
Virginia, on July 25, 1930, proceed to inquire and report on the following matters:
1. The lands that were conveyed by the defendant W. H. Huffman, to the plaintiff, Jacob H. Landes, and whether the conveyance of
these lands evidenced a sale or exchange of same;
2. \iVhether or not there is a deficiency in the land conveyed,
and if so, the extent of the deficiency;
3. If there is a deficiency, whether or not the defendant or any
one of them, are or is liable to account to the plaintiff for the deficiency and the value of same;
4. Any other matters deemed pertinent by the undersigned or
any party of interest.
Which matters are required to be reported upon by the undersigned under an order of the Circuit Court of Augusta County entered
June 25, 1930, in the Chancery cause therein pending Landes, Jacob
H., against Huffman, W. H., et als.
June 28, 1930.

R. E. R.NELSON,
Commissioner in Chancery.

Legal service of the above notice is hereby acknowledged.
RUDOLPH BUMGARDNER,
Atty. for W. H. Huffman.
CURRY AND CARTER,
Attys. J. H. Landes.
193*

*W. L. Bashaw, S. R. Bash(tw, D. E. Bashaw and National
Valley Bank of Staunton, Exor. of 0. S. Wallace, deed., Curry
and Carter, Counsel for Jacob H. Landes, and Rudolph Bttmgardner, Counsel for W. H. Huffman:

You are hereby notified that I shall at my office in Staunton,
Virginia, on July 25, 1930, proceed to inquire and report on the following matters :
1. The lands that were conveyed by the defendant W. H.
Huffman to the plaintiff, Jacob H. Landes, and whether the conveyance of these lands evidenced a sale or exchange of same;
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2. Whether or not there is a deficiency in the land conveyed,
and if so, the extent of the deficiency;
3. If there is ·a deficiency, whether or not the defendant or any
of them, are or is liable to account to the plaintiff for the deficiency
and the value of same;
4. Any other tnatters deemed pertinent by the undersigned or
any party of interest;
Which matters are required to be reported upon by the undersigned under an order of the Circuit Court of Augusta County entered June 25, 1930, in the Chancery cause therein pending Landes,
Jacob H., against Huffman, W. H., et als.
R. E. R. NELSON,
Commissioner in Chancery.
Staunton, V a.
June 28, 1930.
194*

*To 11/. L. Bashaw and D. E. Bashaw:

You are hereby notified that on September 12, 1931, at the office
of the undersigned Commissioner in Chancery of the Circuit Court of
Augusta County, at No. 30 East Beverley Street in Staunton, Virginia, beginning at ten o'clock in the forenoon and continuing thence
forward until completion, either on that day or upon a subsequent day
or subsequent days by adjournment, the depositions of R. F. Thompson and others will be taken before me to be read as evidence on behalf of the plaintiff in a certain suit in Chancery in which Jacob F.
Landes is plaintiff and Wm. H. Huffman and yourselves are defendants, now pending before the undersigned under an order of reference for inquiry to you and each of you.
Given under my hand this 31st day of August, 1931.
R. E. R. NELSON,
Commissioner in Chancery.
195*

*THE COMMONWEALTH OF VIRGINIA

To the Sheriff of Augusta County, Greeting:

You are hereby commanded to summon R. F. Thompson, John
M. Irvine, and Garland Irvine personally to appear before the under-
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signed, a Commissioner in Chancery of the Circuit Court for Augusta
County, at his office at 30 E. Beverley St., in Staunton, Virginia, on
the 31st day of August, 1931, to testify and the truth to say in behalf
of the plaintiff in a certain matter of accounting referred to the said
Commissioner for settletnent by an order of the said Court, entered at
the May Term, 1930, in a suit in Chancery therein pending, between
Landes, Jacob H., Plaintiff, and Huffman, W. H., et als., Defendant.
And this you shall in no wise omit, under the penalty of $100.00.
And have then and there this writ. Witness, R. E. R. Nelson,
Commissioner of said Court at the Court-house of said County this
24th day of August, 1931.
R. E. R. NELSON,
C~mmissioner in Chancery.
196*

*To W. L. Bashaw and D. E. Bashaw:

You are hereby notified that on September 12, 1931, at the office
of the undersigned Commissioner in Chancery of the Circuit Court of
Augusta County, at No. 30 East Beverley Street in Staunton, Virginia,
beginning at ten o'clock in the forenoon and continuing thence forward
until completion, either on that day or upon a subsequent day or subsequent days by adjournment, the depositions of R. F. Thompson and
others will be taken before me to be read as evidence on behalf of the
plaintiff in a certain suit in chancery in which Jacob F. Landes is plaintiff and W m. H. Huffman and yourselves are defendants, now pending before the undersigned under an order of reference for inquiry and
report as set forth in the notice heretofore given to you and each of
you.
Given under n1y hand this 31st day of August, 1931.
R. E. R. NELSON,
Commissioner in Chancery.
197*

*EXTRACT FROM DECREE OF JUNE 25, 1930

"On consideration whereof the Court; ..... doth accordingly adjudge, order and decree that this cause be referred to one of the Mas-..
ter Commissioners of this Court who shall report to the Court as soon
as practicable :
"1st. The lands that were conveyed by the defendant, W. H.
Huffman, to the plaintiff, J. F. Landes, and whether the conveyance
of these lands evidences a sale or exchange of the same;
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"2nd. Whether or not there is a deficiency in the lands conveyed,
and if so, the extent of the deficiency;
"3rd. If there is a deficiency in the lands, whether or not the defendants, or any one of them, are, or is liable to account to the plaintiff for the deficiency, and the value of the same; ·
"4th. The Commissioner shall have authority to employ the Surveyor of Augusta County, or some other competent surveyor, to make
a survey of the lands, and such survey must be made directly under the
personal supervision of the Commissioner; and all evidence taken in
this cause must be taken before the Commissioner and made part of the
record in this cause ;
"5th. And the said Commissioner may report any other matter
deemed pertinent to be stated by him, or by any party in interest.
"But before said Commissioner shall proceed to execute
198* this decree,· he shall first give notice of his primary sitting *to
all parties in interest in this suit, or to their attorneys of record."

COMMISSIONER'S OFFICE
Staunton, Va., November 23, 1932.
To the Hon. los. A. Glasgow, Judge of the Circuit Court of Augusta
County:

The undersigned, your Commissioner, who at the request of
counsel undertook the execution of the foregoing decree, appointed
July 25, 1930, as the time and his office in Staunton, .Virginia, as the
place for all persons interested therein to appear before him, and gave
notice of the time and place as directed ...... see original notices hereto attached.
The business has been continued fron1 day to day and from time
to time until the present and your Commissioner now respectfully reports as follows:

FIRST:
"The lands that were conveyed by the defendant, W. H. Huffman, to the plaintiff, J. F. Landes, and whether the conveyance of
these lands evidences a sale or exchange of the same."
· At the time of the beginning of the negotiations between Landes
and Huffm~n in the early part of the year 1915, W. H. Huffman was
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the fee simple owner of a tract of farming land, appearing by his
deeds ~rom Vv. L. and D. E. Bashaw (240 acres more or less)
199* of March 9, 1910,; (D. B. 161, p. 174), and *from 0. S.
Wallace and others ( 6 acres more or less) of December 13,
1913 (D. B. 175, p. 263), to contain 246 acres, more or less, situated
in Pastures District of Augusta County, near Wallace's Mill, a short
distance southwest of Fordwick in what is known as the Estaline Valley. J acqb F. Landes was at the time the owner of a tract of farming
land containing 51 acres, more or less, in Rockingham County, Virginia, near the town of Bridgewater.
The preliminary negotiations resulted in a formal written agreement between the parties on February 19, 1915, the original being
filed as part of the record in this cause, marked "La,-tdes & Huffman,
Ex-Contract." By this instrument, designated in its opening paragraph
"This Contract of Sale" recites that "for and in consideration of $1.00
cash in hand paid by the parties of the first and second part, each to the
other, and of the provisions of this contract, the said parties of the
first part" (Huffman and wife) "do hereby agree to sell and do sell to
the said J. F. Landes, and he agrees to purchase" the (Huffman)
tract of 247 acres more or less, "for the sum of Eighteen· Thousand
Dollars, upon the terms hereinafter indicated," and "the parties of the
second part do hereby agree to sell and do sell unto the said W. H.
Huffman, and he agreees to purchase" the Landes 51 acres, more or
less, "for the sum of Ten Thousand Dollars, which sum or valuation
it is agreed is to be applied upon the purchase price of Eighteen Thousand Dollars for the Huffman property above indicated. The remaining purchase price of Eight Thousand Dollars is to be
200* *evidenced by eight bonds of $1,000.00 each, due January 1,
1917-18-19-20-21-22-23-24, to be executed by the said J. F.
Land:es to said W. H. Huffman. Conveyances for said properties are
to be executed by the said parties of the first and second parts for
their respective properties on the 1st day of August, 1915 ...... the
conveyance from Huffman to retain therein a vendor's lien to secure
payment of the eight bonds above named. Possession of the respective
properties to be surrendered by each to the other upon said 1st day of
August."
The remainder of the agreement related to the matters of fire insurance, reservations by Huffman, right to examine the respective titles
and a provision that the eight Landes bonds were to bear interest from
January 1, 1916, payable annually.
The evidence shows that both parties personally inspected each
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the property of the other, Huffman showing Landes his lines and
corners, and separate conveyances were made on July 16, 1915, substantially in accordance with the original written agreement.
The deed frotn Huffman and wife to Landes states the consideration to be $10.00 cash and "the further consideration that Jacob F.
Landes ...... has this day conveyed to Wm. H. Huffman his farm of
fifty-one acres and sixteen poles, more or less-the parties of the first
and second parts having exchanged farms ...... and the ~dditional
consideration of eight thousand dollars ...... evidenced by the eight
bonds ...... the said parties of the first part ...... hereby
201 * grant, bargain, sell and *convey, etc." Then follows the acreage and description of the land by metes and bounds, with the
reservations by Huffman of a cemetery lot, etc. The final clause
reads : "The parties of the first and second parts by this deed and the
deed referred to made by Jacob F. Landes have exchanged farms, and
the consideration named in this deed, eight thousand Dollars
($8,000.00) is the consideration in addition to the farm this day conveyed to William H. Huffman by Jacob F. Landes."
It will be observed that while the original contract between the
parties, as well as the deed from Huffman, in their essential parts expressly call the transaction a sale, yet all through both they contain
recitals to the effect that the parties having exchanged farms. It is to
be noted also that the transfer of titles to the lands is not accomplished
by one deed of exchange, but by separate conveyances.
In your Con1missioner' s opinion-and he so reports-the transaction is not merely an exchange, for that would be true only if the
properties were of an agreed equal value, whether consummated by
one deed of exchange or by separate conveyances, but is partly an exchange and partly, by reason especially of the $8,000.00 excess,· a sale.
The mere statement of the matter would seem to make this clear and
obvious without .need of argument. Becattse of the valuations agreed
as to the two farms the transaction would seem to be more nearly altogether a sale; certainly it is far from being purely an exchange.
202*

*SECOND

"Whether or not there is a deficiency in the lands conveyed and,
if so, the extent of the deficiency."
There is no claim of deficiency in respect to the 51 acres and 16
poles conveyed by .Landes to Huffman.
The smaller parcel of the land conveyed by Huffman to Landes,
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described in the contract and Huffman deed as 6 acres, more or less,
turns out by the new survey to contain 6.86 acres; so that there is no
deficiency in the smaller parcel considered alone.
The whole of the Huffman land was conveyed by his deed to
Landes as 246 acres, more or less; whereas upon the new survey it
proves to contain 201.82 acres, a shortage of 44.18 acres, and this your
Commissioner reports as the correct amount of the deficiency in the
land sold and conveyed by W. H. Huffman to Jacob F. Landes.
Under the fourth branch of the order Commissioner was authorized to employ the services of the Surveyor of Augusta County, or
some other competent surveyor.:, to make a surey of said lands. Accordingly he employed R. F. Thompson, the Surveyor of Augusta
County, who with the aid of C. G. Irvine, Registered Surveyor, and
under the personal supervision of your Commissioner, made the survey and, accompanied by the defendant, W. H. Huffman, and his then
counsel, the late Col. Rudolph Bumgardner, the whole party followed
the boundary of the tracts as conveyed, by the courses and distances
set out in the original survey (including the small parcels later
203* sold *by Jacob F. Landes), devoting the greater part of two
days to the task. The surveyor's plat and report are herewith
returned, showing the results hereinabove stated, together with ·his
very moderate bill of $35.00 for the work.
THIRD
"If there is a deficiency in the lands, whether or not the defendants, or any one of them, are, or is liable to account to the plaintiff for
the deficiency, and the value of the same."
It is contended on behalf of the defendant, Huffman, the transaction was not a sale of the land but an exchange of farms in gross
after full inspection and that the defendant is therefore not liable for
the shortage, Landes having received just what he ~aw and bargained
fu~

-

As stated hereinbefore the transaction was in Commissioner's
opinion more of a sale than an exchange, but was in fact partly a sale
and partly and exchange.
But it is not believed that it is material to the issues whether the
transaction is deemed an exchange, pure and simple, or partly exchange and partly sale, or purely a sale, because, unless the parties
expressly ignore all questions or differences of acreage or improvements, and if they expressly contract on the basis of stated acreage in
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both tracts, then a material mistake as to the acreage of either must be
taken as vital and the principle and rule is the same.
204*
*See reference by plaintiff's counsel to 23 C. J. 186, Sec.
1, where it is said:
·
"It has frequently been held and stated that there is no substantial
difference between a sale and an exchangee ; and the general effct of a
contract of exchange is generally the same as that of a contract of sale.
In both cases the title is· absolutely transferred and both transactions
are governed by the same rules of law."
The defense further contends that the sale was, if not an exchange, at least a sale in gross and t~t the deficiency is not material
or such that the defendant, Huffman, can be made answerable for;
further that the plaintiff has been guilty of laches in making claim
therefor.
The case of Hall 'VS. Graham, 112 Va. 560 .(1911) is strikingly
similar to the case at bar, although the deficiency there sued for was
nntch less in proportion, being seven acres out of ninety, as against
44.18 acres out of 246 acres in the present case-a difference of about
one-fourteenth in the former and about one-sixth in the latter.· This
decision has not been overruled or modified and it will be helpful to
consider it here in some detail.
In 1884 Hall in consideration of $4500.00 conveyed to Jordan,
predecessor in title of Graham, a tract described as containing 90
acres. In 1908 the land was re-surveyed and for the first time found
to contain only 83 acres~ Thereupon Graham sued for compensation
for the deficiency and prevailed in the lower Court, a decree
205* being entered in his favor for *$350.00 (on the basis of the
original price) with interest from March 10, 1884, the date of
the deed from Hall to Jordan. It was held:
"Every sale of land where the quantity is referred to in the contract presumed to be a sale by the acre, unless the language of the
contract plainly indicates a sale in gross, and this presumption can
only be overcome by clear and cogent proof. Hull v. Watts, Admr.,
95 Va. 10; Eppes v. Saunders, 109 Va. 99, 100; 132 Am. St. Rep.
904 and cases cited."
And again:
"It further satisfactorily appears, we think, that the d.eficiency in
the quantity of the land was unknown until the year 1907 or 1908,
when lVIrs. Laughon and her husband were about to sell it. There is
nothing to show that either the vendor or the vendee, or those claiming
under them, were at fault in not discovering the deficiency earlier-
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the mistake was mutual and made without the fault of either vendor
or vendee.
"The Court is further of the opinion that there has been no such
laches in the prosecution of the appellee's claim as should deprive him
of the right to recover. No lapse of titne, no delay in bringing suit,
however long, will defeat the remedy in cases of fraud or mutual mistake, provided the injured party during all the interval was ignorant
of the fraud without fault on his part. The duty of a party to commence proceedings to assert his rights can only arise upon the
206* dis*covery of the fraud or mistake, and the possible effect of
laches will begin to operate only from that time."
In his testimony, shown on pages 20, 21 and 22 of the depositions
taken October 26, 1932, Jacob F. Landes admits some earlier doubt,
the date of which is not fixed further than that it was prior to 1928,
whether the actual amount conveyed to him by Huffman was there;
that in measuring the fields at "so many "'acres in a field" it "did not
look like there was enough land," but states he did not think much
about it until it was surveyed at the time he was arranging to auction
it off in subdiisions in 1928; that he "supposed it was all right" until
that survey.
Apparently his doubts were not very strong up to that time; certainly they cannot be said to have been strong enough to cause him to
have the land resurveyed in order to settle his mind, or sufficient to put
him on such notice as to make it his duty to test the matter out by a
resurvey.
This case of Hall 'l'S. Gra./lmn differs in one material element from
the present case in that the acreage conveyed there was an exact
amount, viz., 90 acres, not 90 acres, more or less, and it is necessary to
consider the case at bar upon the issue as to whether it was a contract
of hazard, or in gross, and, if so, whether the deffi<;iency is under the
law governing such cases sufficiently small not to be counted against
Huffman.
The rule which is well settled, is that courts of equity do
207* not favor contracts of hazard and that where land *is sold upon
an estimate of a given number of acres, coupled with the expression "more or less," or the like, the presumption is that it is a sale
by the acre and not in gross, and this presumption can only be overcome by clear and cogent proof.
· Eppes vs. Saunders, 109 Va. 99; McCmnb vs. Gilkeson, 110 Va.
406.
In a tract of the area in question a deficiency, or an excess of five
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or six acres, especially when, as is the case here, a considerable part of
it is mountain land, would perhaps be immaterial and negligible, but
where it amounts to more than one-fifth of the whole tract, it is a
material deficiency and must be accounted for.
As the Supreme Court expresses it:
"The language 'more or less' used in contracts for the
sale of land must be understood to apply only to small excesses or deficiencies attributable to variations of instruments of surveyors, etc. The use of these terms repels the
idea of a contract of hazard and implies that there is no
considerable difference in quantity. A deficiency of ten acres
in a tract of land represented as containing two hundred and
forty-five and one-fourth acres is not the small· deficiency
attributable to a variation of instruments."
lv/ cC omb vs. Gilkeson, 110 Va., 406.
The case quoted from presents a striking similarity to the one at
bar in that the acreage sold is almost exactly the same ; both were
conveyed by definite and express metes and bounds, and in both
208* the expression, "more or less" was used in *conjunction with
the given number of acres.
A careful examination of the documentary and oral evidence
fails, in your Commissioner's judgn1ent, to demonstrate "clearly or
cogently" that the parties intended it to he a sale in gross. The only
evidence tending in that direction is the fact that the sale was, in
effect, for a lump sum, viz, $18,000, which would be $73.17 per acre.
This is such an uneven sum as to be somewhat unusual and to make it
improbable that the aggregate price was arrived at by multiplying such
a per acre price by the number of acres. On the other hand, even in
sales of an exact acreage by the acre it is not at all unusual, as common experience tells us, for the parties to agree on a lump sum where,
for instance, the lump sum is finally arrived at in case the price at
$70.00 set by the buyer and $75.00 offered by the seller would result,
on the basis of a given acreage, in odd or uneven amounts. So that
this fact cannot be taken as proof that the parties intended a sale in
gross.
The case of Graha,m, vs. Larner, 87 Va. 222, cited by counsel for
the defendant, Huffman, may seem to be in conflict with the decision
in McComb vs. Gilkeson, supra. If the facts and evidence in the two
are alike, then of course they conflict, but the latter case, being the
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later decis~on, must be taken to overrule the former, though it does not
do so expressly.
It must, however, be concluded that there was in the earlier. case
evidence of a degree of cogency and clearness to satisfy the Court
that a sale in gross was in fact intended by the parties.
209*
*In his testimony in the case at bar Landes admitted that
he and Huffman walked over the land before agreeing on the
deal and that the lines and corners were pointed out by Huffman. But .
this does not "clearly and cogently," to your Commissioner's mind,
overcome the presumption that it was a sale by the acre and prove that
Landes intended taking a risk on the quantity or was buying less than
the 246 acres offered to him and later conveyed to him. Such a course
of action is common in all purchases, and yet the buyer must feel that
he has a right to rely upon the statement of the acreage given him by
the seller. It must be said, however, that after all it is a question of
how far the evidence in such a case appeals to the conscience of the
chancellor.
We come now to the question of the measure of the compensation
to be allowed in the event that the Court shall approve the findings so
far contained in this report.
The general doctrine on this point, as agreed on both sides, in
case it shall be reached, is, as stated by Minor:
"When a contract is not one of hazard, so that a court
of equity will relieve against a deficiency in the quantity,
the general rule of compensation is according to the average
value of the whole tract, except when peculiar circumstances
require a departure therefrom."
2 ~1in. Inst. (4th Ed.) 703.

210*

Or as land down in Hobacll vs. Kilgore, 67 Va., 482 (26
Grat.), after quoting the above except from Minor, it is *held:
"Thus, if the structures upon the land were only the
ordinary farm building and improvements, the general rule
would prevail, but if the structures and appendages constituted the chief value of the premises, they must be .taken
into account and deducted from the total value of the premises before proceeding to ascertain the average value per
acre."

/
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In the case last cited, there were upon the land conveyed a dwelling house, outhouses, a tanyard and a grist mill. The last named two
were unusual improvements upon a farm and the Court properly held
that their value justified a departure from the general rule. So doubtless would it be held in case of a valuable mineral spring, or bathing
resort and a hotel upon the premises.
But in the present case there is and was no difference in the improvements usually found upon a farm. There was a seven-room
brick dwelling, a medium size frame barn, two small tenant houses
and the other usual necessary outhouses-nothing at all different from
numberless average farm improvements to be seen in the farming sections everywhere.
It is insisted on behalf of the defendant, Huffman, that it is established by the testimony of the surveyor that the deficiency occurred
at a location of the survey which consisted of rough mountain land,
due to a mistake or variance of ten degrees in one of the courses between some of the earlier surveys on the one hand and that embodied
in the deed to Huffman and from him to Landes on the other,
211 * and a shortage in *the next adjoining line.
There is in fact such a variance and these particular lines
are the last one on the southwest going up into the mountain ridges
and the extreme southeastern line going across the ridges and hollows
to the point where the line turns toward the lowland again.
This variance is referred to and detailed on pages 11, 12, and 13
of the deposition of R. F. Thompson who states, on page 23, that
these errors, would, according to his theory, "explain a shortage of
about 40 acres," and is probably due to an error of 20 poles hy the
"ancient surveyor" in the distance of the extreme southeast line across
the foothills of the mountain.
This is all of the evidence on the subject. Defendant's counsel
contend that since it appears that the shortage more than probably
occurred as above indicated in that part of the land which, as he contends, is admittedly of inferior value to the lowland, a situation arises
which brings it within the exception to the general rule stated hy lVIr.
Minor and quoted hereinabove.
But in this position your Commissioner cannot concur, nor entirely with the surveyor's estimate of the comparatively low value of
this part of the land ( p. 22 Thompson's deposition). In the first place,.
as his testimony shows, the surveyor's location of the shortage is based
merely on theory. In the second place the land there is timbered, being
the only woodland on the farm, without which the whole farm
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would with*out doubt be much less valuable. It must be assumed, if the theory of the surveyor be taken as true, the land
making up the quantity of the deficiency, being adjacent, was of the
same character; therefore, it does not at all follow that, being woodland and therefore a very valuable element in the worth of the whole
farm, it is of such materially low value as to justify departing from
the rule and placing upon it a lower value per acre than the average
value of the whole.
The next question, upon the assmnption that the findings of your
Commissioner to this point shall be approved, is whether the compensation for the deficiency shall bear interest and from what date.
Thus question seems to have been definitely settled in the case of
Hall ~'S. Graham, cited hereinabove, where the court says:
212*

213*

"Our decisions are apparently not in accord as to the
time from which money should bear interest which was paid
and received under a mistake of fact, in the absence of
fraud or misconduct in him to ·whmn the money was tnistakenly paid. (Citing many authorities to show the divergence of views.)
"In the case of Crawford ·v. Smith, supra, it was held
that where mon.ey has been paid and received under such
circumstances, interest will not be allowed except from the
time the mistake was discovered and demand for repayment
made. The rule announced in that case was approved and
followed in the case of Lee v. Laprade, supra, 106 Va.
601, and in a note to the last named case, reported in Vol.
10 Am. and Eng. Ann. *Cases, pages of the principal case.
See also 16 Am. & Eng. Encyc. L. (2d Ed.) 1011; 22 Cyc.
1506-7.
"The Court is of opinion that the rule as to interest
paid under a mutual mistake of fact, where no fraud or improper conduct can be imputed to the party receiving the
same, laid down in Cratwford vs. Smith and reiterated in
Lee ~'. Laprade, is the better rule, is sustained by courts of
the highest respectability, and should be adhered to." .

Your Commissioner finds therefore that Jacob F. Landes is entitled to recover from Vv. H. Huffman, the defendant, for the amount
of the deficiency, that is, for 44.18 acres, at $73.17 per acre, which is
the average value of 246 acres conveyed at $18,000.00, amounting to
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the principal sum of $3232.65 with interest thereon, according to the
rule laid down in Hall vs. Graham above, from May 28, 1928, the date
of the letter from counsel for W. H. Huffman acknowledging receipt
of the demand for compensation therefor (see copy of letter with
answer of W. H. Huffman).
Your Cmnmissioner returns herewith the survey and plat of R.
F. Thompson, Surveyor of Augusta County, employed by the tindersigned, and the depositions of :witnesses with exhibits therewith filed.
There being no other matters deeemed pertinent or required by
any party in interest to be stated, this report is
Respectfully submitted,
R. E. R. NELSON,
Commissioner in Chancery.
214*

*Endorsement: Filed in the Clerk's Office of the Circuit Court
of Augusta County, November 28, 1932.
Teste: EARL Me F. TAYLOR, Dep. Clk.
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*SURVEY AND PLAT BY R. F. THOMPSON,
S. A. C.
Filed with Report of Commissioner Nelson

The attached plat represents the Bashaw lands on Little Calf Pasture River, in Pastures District, Augusta County, Virginia, about one
and one-half miles south of Fordwick, Va., and adjoins W. L. Bashaw,
J. C. Carper, Lehigh Portland Cement Co.; and others. It being the
land in controversy in the cause of Jacob F. Landes vs. W. H. Huffman, et als, and is described in two tracts, as follows:
Tract No. 1 is some land conveyed by W. L. Bashaw to William
H. Huffman by deed of March 9, 1910, recorded in D. B. 161, page
174, and is' described as follows:
Beginning at a fence post on top of a stony ridge corner to
Carper and Bashaw, thence with Bashaw
S. 47 26' E.

16.75 chains crossing the Little Calf Pasture River at
the mouth of Smith Creek.
17.61 chains crossing the Fordwick Road 22.19 chains
to a stake, thence

W. H. Huffman vs. Jacob F. Landes, et als.

155

N. 54 25' E. 2.75 chains to stake and stones,
S. 47 10' E. 11.50 chains to a point in a branch on the north side
of the Estaline Road, thence
S. 50 25' E. 6.92 chains to graveyard fence, (0.72 ch. wide)
9.14 chains passing graveyard fence,
32.00 chains to a 3 forked W. 0 .Stump
S. 65 10' E. 6.99 chains to a flat stone corner to Sprouse,
S. 27 22' E. 38.61 chains to a stone in a line of the Big
216*
*survey, at 2 chestnut stumps, C. 0. and crooked W. 0.
pointers,
N. 66 01' E. 17.59 chains to a stone between 3 pine stumps,
N. 37 27' W. 67.45 chains crossing 2 branches to a W. 0. stump,
N. 34 50' W. · 7.56 chains crossing Estaline Road,
29.10 chains to a fence post corner L. P. C. Co.,
S. 61 36' W. 5.12 chains to an iron pin set in concrete corner to L.
P. C. Co.
N. 41 32' W. 4.51 chains crossing Smith Creek,
14.59 chains to a point in t~e Fordwick Road in the
old Crawford line, thence with old line,
S. 54 25' W. 24.41 chains crossing Little Calf Pasture River to the
beginning containing 194.96 acres.
Tract No. 2 conveyed to William H. Huffman by 0. S. Wallace
and others by deed of December 13, 1913, of record in Clerk's Office
of Circuit Court of Augusta County in D. B. 175, page 263, bounded
as follows:
Beginning at a stake, corner to Lot No. 1, thence with line of
same N. 47 26' W. 4.35 chains to the east side of the Fordwick Road,
thence S. 0 E. 2.58 chains to the intersection of the east line of the
Fordwick Road and the North line of the Mill Road, thence with the
north line of the Mill Road S. 39 50' E. 12.10 chains to the southeast
corner of a concrete culvert on the north side of the Estaline Road,
thence N. 65 E. 6.68 chains to a point in a branch on the north
side of the said road, thence N. 47 10' W. 11.50 chains to a
217* *stake and stones, thence S. 54 25'
2.75 chains to the beginning, containing 6.86 acres.
Total acreage for said two tracts, 201.82 Acres.

""r.

Jun~

17, 1931.

R. F. THOMPSON,
Surveyor of Augusta County.
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Ul. H. Huffman

*EXCEPTIONS TO

~'s.

Jacob F. Landes, et als.

COl\ll~IISSIONER'S

REPORT

Exceptions taken by W. H. Huffman, one of the above named
defendants, to the report of Commissioner R. E. R. Nelson, to whom
this cause was referred by decree made herein on the 25th day of
June, 1930, and which report bears date of the 23rd day of November,
1932.
First Exception: For that said commissioner, in Part One of his
said report, found that the transaction between the plaintiff Landes
and the defendant Huffman was in part an exchange and in part a
sale, overlooking the contention of the· defendant, Huffman, that,
although it was not a technical or legal exchange, it was in fact a trade
or exchange of farms with $8,000.00 "to boot," a fact highly evidentiary in the proof that it was the intent of the parties that this be a sale
in gross.
Second Exception: For that said commissioner, in Part Third
of his said report erred in finding that this transaction was a sale by
the acre rather than one in gross and accordingly, that the defendant
Huffman is liable for the shortage.
Third Exception: For that said commissioner, in Part Third of
his report erred in finding that the plaintiff was not guilty of laches
and did not waive his rights by going ahead wi~h his proposed sale of
the land after discovery of the shortage.
Fourth Exception: For that said con1missioner, in
219* *Part Third of his report, erred in finding that no such unusual circumstances existed as would cause the compensation
to be determined by other means than on the basis of the average
value per acre.
Wherefore the said defendant doth except to the said report of
the said commissioner and prays that his said exceptions may be sustained, that the said report be corrected in the manner indicated by said
exceptions, and that a decree accordingly be· entered in favor of the
said defendants.
W. B. TIMBERLAKE, JR.
Counsel for the Defendant, Huffman.
Endorsement: Filed in the Clerk's Office of the Circuit Court of
Augusta County, Dec. 27, 1932.
Teste: E. McF. TAYLOR, Dep. Clk:
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*FINAL DECREE

This cause carne on this day to be again heard upon the papers
formerly read; upon the report of Master Commissioner R. E. R.
Nelson filed in this cause on November 28, 1932; upon four exceptions to said report by the defendant, W. H. Huffman; upon the
petition of the defendant, W. H. Huffman in the "nature of a cross
bill" praying for afformative relief against the defendants, W. L.
Bashaw, D. E. Bashaw and S. R. Bashaw, file by leave of court; up
on the demurrer and answers of \V. L. Bashaw, D. E. Bashaw and S.
R. Ba,shaw filed by leave of court and was argued by counsel.
On consideration whereof, the Court being of opinion that the
said exceptions to said report of Master Commissioner R. E. R.
Nelson are not well taken, doth order that the same be overruled ; and
the Court, after careful consideration, finds that the said report shows
fair and just findings and conclusions and cloth, adjudge, order and
decree that the same be and it is hereby ratified and confirmed. And it
appearing from said report that there is a deficiency of 44.18 acres in
the lands in the bill and proceedings mentioned purchased by the
plaintiff from the defendant, \N. H. Huffman and that at the average
value of 246 acres at the price of $18,000.00, the price per acre for· the
deficiency is $73.17, which amounts to the principal sum of $3232.65
and, as found in said report, this sum shouls bear interest from May
28, 1928 until paid, the Court doth, therefore, adjudge, order
221 * and decree that the *said defendant, W. H. Huffman shall pay
to the said plaintiff, Jacob F. Landes the said sum of $3232.65,
with interest thereon from !viay 28, 1928, until paid and that the said
defendant, W. H. Huffman shall pay all of the taxed costs in this suit
incurred by the plaintiff, including the taking of depositions for the
plaintiff, and that execution may issue at any time upon the suggestion
of the plaintiff, Jacob F. Landes.
And the Court is of the opinion that the defendant, W. H. Huffman is not entitled to the affirmative relief prayed for in his petition
treated as a cross bill and that as the said petition treated as a cross
hill is not sufficient in law, the Court, accordingly, sustains the demurrer to the same and the said petition treated as a cross bill is,
accordingly, ordered dismissed, but without prejudice to the defendant,
vV. H. Huffman, to assert his claim, if he has nay, against the said W.
L. Bashaw, D. E. Bashaw, and
R. Bashaw, who are named as
parties defendant in said petition treated as a cross bill.
And it appearing that nothing further is to be done in this cause,

s:
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it is ordered that the same be stricken fron1 the docket as an ended
cause.
Upon the motion of the defendant, it is ordered that the above
decree be suspended for the period of ninety days, that the defendant
may apply to the Court of Appeals for an appeal if he be so advised,
but before this order shall be effective, the defendant shall enter into
a suspending bond before the Clerk of this Court, payable and conditioned according to law, in the penalty of $6,000. with good and
·
sufficient surety thereon.
222*

*State of Virginia,
County of Augusta, to-wit:

I, Harry Burnett, Clerk of the Circuit Court of Augusta County,
Virginia, do certify that the foregoing is a true transcript of the record and proceedings of said Court in the cause of Jacob F. Landes v.
Wm. H. Huffman, et als, as the same appears on file and record in the
Clerk's office of said Court. I further certify that it has been made to
appear to me that the notice required by law of the intention of the
defendant, W. H. Huffman, to apply for this transcript for the purpose of appeal has been given to the attorney of record for the plaintiff in said cause.
Given under my hand this 22nd day of February, 1933.
HARRY BURNETT, Clerk.
Fee for Transcript-$93.00.
A Copy, Teste:
H. H. WAYT, Clerk.
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