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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1444
NOREMAC, INCORPORATED, Petitioner,

versus
CENTRE HILL COURT, INCORPORATED,
.Appellee.

PETITION FOR AN APPEAL AND SUPERSEDEAS.

To the Honorahle Justices of the Supreme Court of Appeals
of Virginia:
Your petitioner, Noremac, Incorporated, respectfully rep. resents that it is aggrieved by a final decree rendered against
it by the Hustings Court of the City of Petersburg, in favor
of Centre Hill Court, Incorporated, in a certain chancery
cause pending in the said court, wherein the said Centre
Ifill Court, Incorporated, wa.s complainant and your petitioner was one of the- defendants.
STATEMENT OF THE CASE.
This was a lieu creditors' suit in which it was sought to
subject certain lots belonging to your petitioner to the
satisfaction of certain liens alleged to have been binding
on the said lots by virtue of assessments alleged to have
been made by the complainant below against the said lots
pursuant to the provisions of a covenant of a certain deed
and agreement to which a former owner of the said lots
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and other lots and the complainant were parties. The parties
defendants to the bill of complaint, other than your petitioner, to-wit: Bollingbrook Construction Company, owner
of the sa.id lots when the said alleged assessme~ts were
made, and E. B. Thomason and L. 0. Lohmann, Trustees
under a deed of trust on the ~:!aid lots, and Nolting First Mortgage Corporation, holder of the notes secured by the said
deed of trust, failed to answer, plead or demur to the said
bill. Your petitioner demurred to the bill and its demurrer
was overruled; wh~reupon, your petitioner filed its answer.
Depositions were taken, and the court' entered a decree substantially in favor of the complainant below.
The lots involved in this controversy are lots 2, 3, 4 and 5
on a. plat of Centre Hill Subdivision in the City of Petersburg, Virginia, upon which lots an apartment house is no'v
located.
In the year 1910, Charles Hall Davis, then the sole owner
of the said subdivision conveyed all of the lots therein in
trust to secure a debt. .A. plat recorded 'vith the deed of
trust shows 30 lots, numbered 1 to 30, and parks, driveways,
walkways, ,streets and alleys in the said subdivision. In the
same year the complainant below, -Centre Hill Court, Incorporated, whose members were to consist of the owners of
the lots in the said subdivision, was organized for the purpose of holding, maintaining, improwng and beautifY'ing,
without profits to itself, the parks, streets, walkways, driveways and alleys aforesaid, which were conveyed to it by the
said Charles Hall Davis. The complainant corporation did
·not exercise its corporate functions until1912, in which year
-the lots in the said subdivision, except lot number 1, were
conveyed by the trustees aforesaid to .American Bank & Trust
Company. A plat recorded with the .deed making the said
conveyance, and according to which the conveyance was made,
shows 29 lots in the said subdivision. By a deed and agreement, to which the complainant below, owner of the parks,
streets, walkwa.ys, driveways and alleys, was a party, .American Bank & Trust Company convey·ed the 29 lots aforesaid,
except lot number 1, to Centre Hill Homebuilding Corporation, subject to a covenant· providing that each lot should
be subject to such annual charge, .not exceeding $50.00 per
year, as might be necessary for paying the taxes on the property of Centre Ifill Court, IIlCOrporated, and for keeping up
the driveways, wal~{ways, streets and parks, which annual
charge, it was provided, should be fixed by Centre Hill. Court,
Incorporated, Bollingbrook Construction Corporation, which
from 1915 to 1932 owned the aforesaid lots now owned by
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your petitioner, conveyed the said lots in 1915 toT. F. Heath,
Trustee, in trust to secure a debt.
·
In the years 1925, 1926, 192.7 and 1928, members of Centre
Hill Court met and passed resolutions purporting to make
an assessment of $25.00 for each of the said yea~s against
the owners of each lot in the subdivision for the purpose
of paying the taxes on the property of Centre Hill Court,
Incorporated, and for the upkeep of the driveways, walkways, . streets and parks belonging to the said ~orporation1
and for other .expenses which ;were not mentioned in the covenant aforesaid. ·Excerpts from the minutes of the s~tid meetings and pertinent papers that were :filed with the same, as
well as pertinent provisions of the by-laws of the ·corporation, are set out in detail in the stipulation of facts which
are a pa1:t of the record (p. 62). .
The said lots 2, 3, 4 and 5 were conveyed in January, 1932,
to your petitioner by T. F. Heath, acting trustee, in execution of the deed of trust aforesaid from Bollingbrook Construction Corporation.
.ASSIGNMENT OF ERRORS.
It is submitted that the trial court erred in the following
particulars :
(1)- In overruling the demurrer. of your _petitioner.
( 2) In decreeing that by virtue of the above mentioned deed
a.nd agreement between .American Bank & Trust Company
and Centre llill Building Corporation, and your petitioner
there 'vas created in favor of the complainant an equitable
lien on all of the lots, including your petitioner's lots, in
the Centre Hill Subdivision aforesaid the amount of said
equitable lien to be :fixed annually by the complainant but
not to exceed the sum of Fifty Dollars ($50.00) per lot for
any one year and that the amount of the assessment per lot,
for the years 1926, 1927 and 1928, was :fixed ·by the complainant at Twenty-five ($25.00) Dollars, for each of said
years, by resolution adopted at valid meetings of the complainant, and in· decreeing· that the complainant was entitled
to, and in declaring it to have a first and prior lien, subject
- only to the lien for taxes against your petitioner's lots, the
amount of said lien being the sum of Two Hundred and Fifty
Dollars ($250.00), with interest thereon froni. the 1st day of
July, 1928, until paid (amounting at the date of the decree
to the sum of $326.25), and in directing the renting of your
· petitioner's said lots· ~n order to satisfy the said lien (p. 22).

Supreme Court of Appeals of Virginia.
ARGUMENT.

1.
The Questions Raised by the First Assign1nent of Errors.
The error of the Court in overruling your petitioner's de·murrer will be considered first. For convenience in argument the various grounds will be considered in the order sug·gested by their content, not in the order in which they appear in the demurrer.
(1) No Liens Were Created by the Covenant.

The covenant set out iiJ, the third paragraph of the bill
of complaint is in part as follows:
''Each .lot shall be subject to such annual charges as may
be. necessary for paying the taxes on the property of Centre
Hill Conrt, Incorporated, and for keeping up the driveways,
walkways, streets and parks, as shown, but the annual charge
on each lot shall not exceed in any case $50.00 per year,
and shall be fixed by said Centre Hill Court, Incorporated.
The management of the corporation so organized shall be
vested in the lot owners who, however, may act through the
tenants or people occupying the property." (P. 3.)
The second portion of the covenant as stated in the bill
is, in part, a repetition of the first portion and, in part,
provides for the inclusion in subsequent deeds to lots of a
covenant on the part of the purchaser that he will pay the
charges fixed against the lots. (P. 4.) Since there is no
allegation that subsequent deeds contained such a covenant
it is not necessary to consider the second portion of the covenant quoted in part above. The covenant referred to was
entered into in 1912 by the complainant, Centre Hill Court,
Incorporated, and the· then owner of all of the lots in the
-subdivision (except lot number one which is not involved in
this suit).· (3) It is alleged in the bill that lots (numbers
2, 3, 4 and 5) now owned by your petitioners were, by reason
of the said covenant, subject to a lien in favor of the complainant on account of assessments made by the complainant in 1925, 1926, 1927 and 1928. (7) Your petitioner acquired its lots in 1932, by a deed from T. F. Heath, Jr., acting
trustee, in execution of a deed of trust dated July 15, 1915.
( 5) If the liens asserted by the complainant exist it is im-
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portant to determine, for the purposes of ascertaining priorities, whether the liens came into being in 1912 when the deed
containing the above covenant was executed or in 1925, 1926,
1927 and 1928 when assessments are alleged to have been
made. Your petitioner's demurrer denies that the covenant
of itself operated to ·fix a lien upon the lots now owned by
it. (P. 8.) The covenant purports to do no more than
confer upon the complainant a 1·ight to fix at some future
time such annual charges as might be necessary for certain
purposes. (9) The covenant says in effect: The annual
charges, to which the said lots shall be subject, shall be fixed
by the said Centre Hill Court, Incorporated. In other words,
action .by the corporation is made the sine qua non of the
annual charge or lien, which charge or lien the corporation
might or might not elect to make. A consideration of the
nature of equitable liens will clarify the point.
The following quotation from 2 Pomeroy's Equity (2nd
Ed.), §1235, is found in the opinion in the recent case of
Harper vs. Ha1·per, 159 Va. 210, 218:
''The doctrine may be stated in its most general form
that every express executory agreement in writing, whereby
the c<>ntracting party sufficiently indicates an intention to
make some particular property, real or personal, or fund,
therein descl'ibed and identified security for a debt or other
obligation • • • Creates an equitable lien upon the property
* * * . Under like circumstances a mere verbal agreement
may create a similar lien upon personal property.''
The nature of equitable liens is stated as follows in Jones
vs. Carpenter (F,la.), 106 So. 127, 43 A. L. R. 1409:

''An equitable lien is not an estate or property in the thing
itself n<;>r a right to recov.er the thing; that is, a right which
may be the basis of a possessory action. It is neither a jus
ad ren~ or a jus in ·re. It is simply a right of a special nature
over the thing, which constitutes a charge, or incumbrance
upon the thing, so that the very thing itself may be proceeded against in an equitable action and sold or sequestered
under a judicial decree. ''
The difficulty of exact definition of equitable liens is pointed
out in Armour Fe1·tilizer Works vs. Taylor, 129 Va. 7, 105
S. E. 576:
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"In the nature of the subject, the· authorities do not attempt oth{1r than general definitions of an equitable lien.
],or example, the text in 19 Am. & Eng. Ency. L. (2nd Ed.),
p. 12, after stating the doctrine in general terms, pertinently
adds: 'This is not very definite, but, as has been said by
a distinguished English jurist, 'the words equitable lien are
intensely undefined'."
We may gather from the foregoing that an equitable. lien
is a mere right-not a claim i1~ remr---to proceed in equity
to subject certain property to the satisfaction of an ascertained debt or other obligation. Until there is a debt or
obligation, there can be no right to proceed in equity.; hen~e,
no equitable lien. In the case at bar, the covenant created
no debt or obligation in praesenti; something remained to
be done; hence the covenant of itself created no equitable
lien. As a test of the soundness of this proposition we may
ask if, at the time of the execution of the deed containing
the covenant, there was any debt or obligation for the breach
of which the complainant might proceed in equity against
the lots.
The most tha.t can be said for. the coven,ant is that it
au.thorizes the creation of a lien at some future time just as
a statute may authorize the. creation of a lien. In neither
case does the lien date from the date of the agreement or
enactment of the statute.· It n1ay be argued by the. complainant that the covenant operated to give notice that such liens
might have been .created. Admitted. But there is nothing
in the covenant that indicates an intention to make the lien
of charges fixed by the complainant pursuant to the covenant
superior to a lien binding the property at the time that such
charges might be fixed. So, if the covenant operated to give
notice, your petitioner, a purchaser under a deed of trust
executed in 1915, need only to have looked for assessments or
charges fixed prior to the date of ,the recordation of the deed
of trust, not for assessments or charges made subsequent to
that date.
So bearing in mind the essential nature of equitable liens,
we may conclude that the covenant quoted above did not
of itself create such a lien on your petitioner's lot prior
to all other liens except those for taxes as alleged in the
bill.
(2) The Resolu,tions D-id Not Operate to· Create Liens.

It is alleged in the bill ( p. 5) that certain resolutions were
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passed at meetings of the complainant corporation in the
years 1925, 1926, 1927 and 1928. Presumably, the complainant
sought by this means to fix the annua~ charges referred to in
the covenant. These resolutions are referred to in the bill
as "assessments". The complainant prays "that the assessments made by your orator, remaining due .and unpaid,
be established and declared as a lien againts the said respective lots of land [y~ur petitioner's lots] prior to any
other lien, save that of taxes.'' (P. 7.)
(a) The Resolutions Merely

Asses~

"Owners" of Lots. .

The covenant provides that ''each lot shall be subject to
such annual charges as may be necessary for'' stated purposes, which charges "shall be fixed by Centre Hill Court,
Incorporated''. The corporation then may fix annual charges
against lots. The resolutions are in part as follows: '' Resolved: That the owner of each lot * * • [or be] assessed
the sum of $25.00'' for certain purposes. (5, 6) The assessments ·which the complainant seeks to have established as liens
on your p~titioner's lots are mere personal assessments. (See
pr~yer of bill.)
They are not assessments made .pursuant
to the ~ovenant. It should be carefully noted that the covenant does not provide that the discharge of personal obligations of .lot owners is to be secured by liens on the lots. The
covenant clearly seeks to make the lots subject to charges
without reference, in the first part, to personal liability. (3)
The second part of the covenant provided that subsequent
deeds should contain a ct>venant ru~ng wit~ the land that
the owner of said ·Jot will promptly .pay said annual charg~s,
i. e., the charges fixed against lots, to said Centre Hill Court,
Incorporated. (P. 4.) There is no allegation that such covenants were contained in subsequent deeds, so the portion of
the covenant quoted serves no purpose here.· save to show
that, as far as the covenant wa.s concerned, there was to be
no personal Jtability to assessments on the part of lot owners
unless they ·expressly covenanted for such liability.
Let i.t be conceded that the c9venant put your petitioner
on notice to lo'ok outside the records for liens. The covenant merely imposed upon it the duty to look for charges
fixed by the complainant against lots. If, upon looking further, the petitioner saw only resolutions assessing the owner
of each lot its .search might have stopped. If authority
existed, by by-laws or contract, for the making of such personal assessments as the petitioner would have found, the
petitioner cannot be charged with notice of such authority.
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Nor would the execution of such an authority operate to
create lien13 on your petitioner's lots.
Yet the complainant asks that these personal assessments
be declared liens on your petitioner's lots, and the lower
court sustained the complainant's position in overruling your
petitioner's·demurrer. In other words, to paraphrase Pomeroy (Zoe. cit., supra), it was held that the resolutions sufficiently indicated'' au intention to make some particular property, real or personal, or fund, therein described and -identified sec~trity for a debt or other obligation". (Italics supplied.)
(b) Petitioner's Lots Not Desc,ribed in Resolutions.
From the various parts of the bill it appears that the
petitioner's lots are lots 2, 3, 4 and 5, ou a plat of Centre
Hill subdivision. In the resolutions of 1926 and 1928 it is :
''Resolved: That the owner of each lot in the Centre Hill
Court be assessed," etc. (6) It does not appear from the
allegations of the bill that "Centre Hill Court" and Centre
Hill subdivision are the same or that the "court" is not
merely a part of the subdivision. In the resolutions of 1927
it is "Resolved: That the owner of each lot of Centre Hill
Court, Inco rpo r3:ted, be assessed", etc. ( 6) It does not a ppear that Centre Ifill Court, Incorporated, the complainant,
ever owned the lots no'v owned by your petitioner. Even
if the assessments for 1926, 1927 and 1928 had been ag·ainst
lots, the descriptions of the lots as set out in the resolutions
for those years would not have sufficed to put one examining
the records of the complainant corporation on notice that
lots 2, 3, 4 and 5 on a plat of Centre Hill subdivision were
to be affected. Clearly the descriptions are not of that degree of accuracy that is essential in describing property
which i~ to be made subject to a lien.
(c) 'l'he Assessments Are for Unauthot·ized Pu~poses.

The covenant states specifically the purposes for which
the complainant corporation may fix charges against lots
in the subdivision. The alleged resolutions purporting to
fix these charges attempt to fix the charges not only for
purposes authorized by the covenant but for other purposes
also. The covenant purports to authorize the complainant
to fix such annual charges "as may be necessary for paying
taxes on the property of Centre Hill Court, and for keeping
up the driveways, walkways, streets and parks as shown".
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The resolution for 1925 purports to assess the owner of each
lot with the sum of $25.00, ''to be used for paying the taxes
on the property of Centre Hill Court, Incorporated, and for
keeping up the driveways, walkways, streets and parkways
belonging to the ·corporation' '-thus far substantially following the words of the covenant and including all purposes
that are authorized thereby; then the following words are
added: ''and for paying the other expet'W3es of the corporation. '' ( 5) The corresponding portions of the assessments
for the other three years are the same with slight variations,
the ''added purposes'' in those resolutions being as follows :
"atnd fot· awy other necessary expense of the corporation"
(1926 and 1928); "and jot· any other necessary expense per~
taining to this pr01Jerty'' (1927). ( 6.)
First, the question arises as to 'vhether or not the foregoing ''added purposes'' actually add anything to the purposes for which the covenant authorizes charges be made. It
may be asked: Does not the last clause merely state what
would be implied any way, meaning to cover only such expenses as are incidental to those named? It will be noted
that the first part of- the resolution as quoted above, and the
others, follows so closely the wording of the covenant as to
suggest that the complainant had the covenant before it
when it drafted the resolution. The complainant must be
presumed to have lo1owu that funds raised by the assessments
could be used for expenses incidental to the purposes stated
in the covenant without any addition of words in the resolution. The presumption then would be that the complainant intended the "added purposes" clause to ha.ve son1e
meaning; that it believed that by adding the words added
it could use the money so raised for purposes not stated in
the covenant. So, we may cpnclude that the complainant in~
serted the ''added purposes'' clause in the resolution in
the belief that it would thereby acquire the right to extend
the purposes for which its funds might be expended.
The real test, however, is not the actual intention of the
complainant so much as it is the interp'reta.ti01l that might
reasonably be placed upon the words used. We may, for the
sake of brevity, say that the covenant authorizes assessments for (a) paying taxes on the complainant's property;
(b) paying for the upkeep of its property. The question then
is simply whether or not the ·words of the resolutions : ''other
expenses of the corporation" and "any other necessary expense, of the corporation'' and ''any other expense pertaining to this property'' embrace expenses other than those for
paying taxes on the property and for the upkeep of the prop·
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erty. A "necessary expense" is the annual franchise tax
of the corporation. This is not a tax on property,· it is not
for upkeep of property. Electric lights for the parks, salaries
for all corporate officers, stamps and stationery, minute books,
might all be "expenses'' of the corporation, but clearly are
not for "upkeep'' of the property. Giving a reasonable construction to the "added purposes" clause of the resolutions,
it is obvious that it embraces· expenses for which there is
no authority in the covenant for fixing charges against lots.
It is just as if the added clause had been ''and for paying
the annual franchise tax, salaries of officers", etc.
The actual use of money raised by these assessments can
have no bearing on the present case. The test is simply
whether or not a lot owner, confronted with the resolution
of 1926, for example, would have been justified in refusing
to pa:y the amount assessed on the ground that the covenant
did not authorize assessments for all of the purposes stated
in the resolution. Had assessments been authorized only for
paying taxes on property the complainant could not, by pleading the necessities ·of the case, justify an assessment for that
purpose and for the purpose for the expense of maintaining, beautifying, etc., its property-for which latter purposes
it was organized. In so far as it has expenses other than
those for which it might fix charges on lots the complainant
does not differ from all other similar corporations, such as
clubs, which operate without profit to themselves and depend
·upon voluntary donations or dues for their income.
Nor can the fact that the complainant, in the exercise of
its corporate functions as set out in its charter (2) may have
found it necessary to incur expenses other than in paying
taxes on its property and in keeping up its property be re_lied upon to enlarge the scope of the purposes for which
it might make assessments. Its right, if a.ny, to make assessments grows out of the covenant and is limited thereby. We
may now examine the authorities relating to assessments
made for unauthorized purposes. Cases involving assessments agaiHst stockholders on their stock, where such assessments a~e authorized for certain purposes cover the point.
Lancaster Sta.t·ch Oo1npany vs. Moore, 62 N. H. 671, 'vas
an action by a corporation against one of its stockholders for
.the amount of a stock assessment. A statute provided that
a stockholder who had paid the full amount of his shares
was not liable on assessments made for purposes other than
the payment of debts. The full opinion follows:
"The plaintiff's capital stock was divided into shares of
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$100 each, and t11e defendant had paid that sum on each
of his shares. As these assessments were made for the general purpose of b-uilding a mill ood carrying on business as
well as for 1Jaying debts, they are illegal in part; and as that
part is indetenninate, the assessments are unauthorized, and
the defendant is entitled to judgment.'' (Italics supplied.)
The facts in Delaware Telephone Co. v~. Tiffa;ny, 115 N.Y.
Supp. 867, are stated in the opinion, which is as follows:
"Chester, J. The action is broug·ht to recover an assessment made by the plaintiff in May, 1905, against the defendant, as one of the stockholders of the plaintiff. The assessment is made pursuant to one of the by-laws of the plaintiff company, which provides as follows:
'' '"\Vhen there are not sufficient funds in the treasurer's
hands to pay the indebtedness of the corpoi~ation, an assessment shall be made on the stockholders to cover the amount
necessary to cancel such indebtedness, unless otherwise
arranged and paid by the board of directors.'
"This by~law authorizes an assessment only when there
are not sufficient funds in the treasurer's hands to pay the
indebtedness of the corporation, and then only authorizes an
assessment for a sufficient amount to cancel the indebtedness.
The proof on the trial was to ·the effect that the assessment
was _made, not for the purpose of paying an indebtedness of
the company over and above the funds on hand, but was t.o
pay the estimates of the expenses for conducting the company for the current year. The fact that a portion of the year
had expired before the assessment was made makes no difference, so long as it did not affirmatively appear that the
amount of the assessment was required to pay for indebtedness then due above the moneys on hand. For. the· reason
alone the learned County Court was correct 'in securing
the judgment of the justice of the peace." Judgment affirmed. The appeal had been from a judgment of the County
Court in favor of the defendant.
See also Fletcher Encyc. of Corporations, §7528; 14 C. J.
The situation which arises here is analogous to tha.t
confronting a court that it called upon to consider the validity
of a contract, void in part, valid in part, when the void and
the valid parts cannot be separated. In 13 C. J., p. 513, it is
said: .

845.
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''If any part of a single consideration is illegal the whole
is void, and 'where an entire contract is illegal in part a
t·ecovery cannot be had thereon by a remtnciation of the illegal
part'.'' (Italics supplied.)
So, in this case the amount of the invalid portion of the
assessment being inseparable from the valid the whole as·sessment is invalid.
(3) Petitioner's Title is Derived Th1·ough a Fi1·st Lien.

It is alleged in the bill that certain resolutions were adopted
by the complainant below in the years 1925, 1926, 1927 and
·1928, and the bill refers to these resolutions as assessments.
(5, 6) The complainant prays that "the assessments made
by" it "remaining due and unpaid, be established and declared as a lieh against the· said respective lots of land prio1·
·to amy other lien save that
taxes", and that your petitioner's lots be sold or rented to satisfy the said liens.
(P. 7.) The lots now owned by your petitioner were conveyed to it in 1932 by T. F .. Heath, Jr., acting trustee, in
execution of deed of trust dated July 15, 1915, from Boilingbrook Construction Corporation to T. F. Heath1 trustee. ( 5)
The complainant in effect asserts that liens acquired by it
in 1925, 1926, 1927 and 1928 are superior to a lien cr-eated
in 1915. Possibly this assertion is made on the theory that
the covenant contained in the deed executed in 1912 gave
notice that charges against lots might have been fixed. But, we
may ask, what is there in the covenant, or elsewhere, that provides that such charg-es, 'vhen fixed, shall assume priority
over liens that bind the property at the time that such charges
are fixed. To illustrate-your petitioner, contemplating the
purchase of lots 2, 3, 4 and 5 in 1932 under a deed of trust
executed and recorded in 1915, 'vould, we may concede, have
had knowledge of the covenant and would have known that
the complainant, acting pursuant to the covenant, might have
·:fixed charges against the lots. But, in the absence of anything in the covenant itself evidencing an intention to make
the charges first liens regardless of when fixed, your petitioner
could safely proc-eed on the theory that it need only look
for such. charges as might have been fixed p'rior to the date
of the ·execution of the d-eed of trust. With tax liens the
situation is quite different because the statute,. which makes
real estate subject to annual taxation and provides that there
shall be a. .lien on the real estate for such taxes, expressly
provides that such liens ''shall be prior to any other lien
or encumbrance thereon" ( §251 Tax Code). It is because of
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this provision (leaving out the possible theory of priority
of claims of the sovereign) that the title examiner must look
for tax liens created after the date of a lien through which
he traces a title. Comparison of the statutes ·cited with
the covenant in this case discloses a striking analogy. In
the one case the source of authority for creating a lien is a
statute; in the other, a contract. A title examiner is charged
with knowledge of both. He kno,vs that both provide for
the creating of liens, that neither of itself creates a lien,
and that a lien fixed pursuant to either dates from the date
that necessary steps are taken to fix the lien, not from the
date of the enactment of the statute or the execution of the
contract. Ile knows that the statute provides for priority
of liens, created under its authority, over all other liens
regardl~ss of when fixed and that the covenant does not contain such a. provision. 1-lere the analogy ends and sharply
marks the distinction,. as far as priority is concerned, between
the two sources of authority for creating liens.
On the question of when, if ever, the liens with which we
are concerned in this case were created we may refer to
that portion of the argument, sttp·ra, relating to that question.
It should suffice to say that the covenant does not purport
to create a lien. It might be different had it been provided
in the covenant that the lots should be bound for the payment of $50.00 every year.' In such a case we might have
an equitable mortgage. · But that is not the case-the corporation might elect to fix no charge for a given year, or
the charge may be any amount less than $50.00. No o~li
gation "rhatever binds the property unless and until the
complainant elects to fix a charge. So in the case of the
tax statute, .if that had provided for a flat charge which
would be a lien, for example, $50.00 per year on each residential lot, the statute of itself would have created a lien.
Further action would be unnecessary. Nor would an express
provision for priority have been necessary.
It is submitted, therefore, that the assessments made in
1925, 1926, 1927 and 1928, which the complainant prays to
be established as first liens on your petitioner's lots were,
if valid at all, subordinate to the lien through which your
petitioner traces its title and were extinguished by the conveyance made in executing of this lien.
(4) Petitioner Had No Notice of the .Alleged Liens.

It is not alleged in the bill that your petitioner had actual
knowledge of the alleged assessments which the complainant
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claims are liens. The theory of the complainant's case must,
therefore, be taken to be that your petitioner had constructive
notice of the covenant and that the covenant put your petitioner on notice to look outside the records for evidence that
might show that the complainant had fixed charges against
lots as. authorized by the covenant.
.
We may say, then, that your petitioner saw the covenant.
Section 3393 of the Code provides that liens not especially
directed to be recorded elsewhere, shall be recorded in a book
known as '' 1\tliscellaneous Liens''. No special provision is
made for the recordation of equitable liens. vVhy, then,
might not your petitioner, having seen the covenant, have
looked in the miscellaneous lien book to determine 'vhether
or not charges of the character referred to in the covenant
had been fixed by the corporation. Your petitioner knew,
equally as well as it knew that such assessment might have
been made, that judgments might have been obtained against
its predecessors in title. But the title examiner is not put
to a search of all court papers for judgments; he may rely
conclusively upon compliance 'vith registry acts. The situation with regard to judgments that might have been obtained or assessments that might have been made is distinguishable from those cases in which a recorded instrument
refers to some fact or actually existing instrument- which
affects a title and as to which the title examin~r might gain
information by investigating outside the records. The doctrine which conclusively presumes knowledge of faets not
appearing of record is indeed a harsh one and a consideration of the limitations of the doctrine is warranted at this
point.
In llfcClanchan vs. Biter, Price.& Co., 2 Gratt. ( 43 Va.) 280,
312, it is said :
''The doctrine that whatever puts a party upon enquiry
to notice, is inapplicable to the provisions of the statute,
in regard to both registered and unregistered conveyances.
The registry is not intended to put subsequent purchasers and
encumbrancers upon enquiry but to put an end to the necessity of all enquiry. It is a notice in point of law to all persons of the contents, import and legal effect of the registered
instrument; but not of other matters connected with the subject, not apparent on the face of the instrument. The statute
contrasts this notice in point by law of registered conveyances, with notice in point of fact of unregistered conveyances, and by fair construction, with notice in point of fact
of any title or claim not disclosed by a registered instrument.
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·The notice in point of fact 1nust be such as to affect the conscience of a subs-equent purchaser, or encumbrancer. It may
be either actual, in other words direct and positive, or it
may be circumstantial a11d presumptive. But it is not sufficient if it merely puts the party upon enquiry. It must be so
strong and clear as to fix upon him the imputation of male
Jtdes." (Italics supplied.)
dee the case of G·reat A. & P. Tea Co. vs. Cofer, 129 Va.
640, in which it is said:
''But to affect a party with notice of the fact with which
he is sought to be charged, whether he made inquiry or not,
he must have had knowledge of facts and circumstances naturally calculated to excite suspicion in the mind of a person of
ordinary care and prudence, and which would naturally
prompt him to pause and enquire before consummating the
transaction. JJf oreove1·, discovery of the fact should necessarily follow frmn the inquiry once e1nbarked upon.
"See also the case of Arbuckle vs. ·Gates & Brown, 95 Va.
802, 30 S. E. 496, in which the evidence showed that the trustee in a deed of trust to secure creditors kneu; that there 'vas
so1ne agree'ment between his grantors and Arbuckle Bros. and
had seen the paper itself, though he was in doubt whether
he had seen it before or after the assignment. The court
l1eld: 'We are of the opinion that the evidence falls short
of that clearness that would affect the conscience of a Bander,
trustee, and fix upon him the imputation of male.~ fides, and
that he must be held to be a purchaser for value 'vithout
notice.'' (Italics supplied.)
It is submitted that your petitioner is not chargeable with
knowledge of the resolutions adopted by the complainant.
r:rhere was nothing to put your petitioner on its guard; nothing indicated that evidence of the charges, if they were ever
F.xed, would not appear of record. There is no allegation of
any facts fixing· upon your petitioner any "imputation of
'mala fides'' in not extending its search to the corporate books
of the complainant. Indeed it may well be doubted that your
petitioner would have been entitled to examine the books of
the complainant. Stockholders or members have this privilege. 14 C. J. 859. But it is doubtful that the principle would
be so extended as' to confer upon any person who- might claim
that he was examining a title to property of a member of a
corporation the rig·ht to examine the books of that corporation; especially when, as in this case, the owner of the prop-
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erty ·and member of the corporation is not a voluntary party
tQ the sale of the property.

Let it .be granted that your .petitioner could and should
have extended its search to the books of the cotnplainant.
The covenan~, we will say, has put your petitioner on notice
that the corporation may haye fixed such charges against
lots 2, 3, 4 and 5 on a plat of Centre Hill sub-diviston as might
be necessary for purposes stated in the covenant. To paraphrase the language of the .A. & P. Tea Co. case, s~tpra," " * *
discovery of the fact [for which the search is made] should
necessarily follow from the inquiry once embarked upon'';
otherwise, no constructive knowledge can be itnputed. So,
searching for ·evidence of charges of the character described
above, your petitioner would have found resolutions assessing o'UJ'ners of certain lots (not resolutions fixing charges
against lots) for purposes in addition to those for which the
covenant authorizes charges .. ~ioreover, from the descriptions, it would not have appeared (except in the 1925 resolution) that even a former owner of your petitioner's lots
was assessed. It could not be contended that your petitioner
must have known that the complainant intended to fix charges
under the covenant. No such intention was expressed. It
would not have appeared that personal assessments for the
purposes stated in the resolutions were not valid by virtue or
some by-law or agreement between the lot owners. Therefore, it may be said that a search for any evidence of action
by the complainant affecting your petitioner's lots would
have been fruitless, and the petitioner would have concluded
that no liens existed. (Irregularities in the proceedings to
''adopt'' the resolutions would ha.ve been disclosed by the
~~.arch; these· are considered elsewhere.)

II.
' 1'he Questions Raised bJJ the Second Assignment of Erro1·.~.

Error is assigned to the action of the lower court in decreeing:
(a) That an equitable lien on your petitioner's lots was
·created by the deed whch contained the covenant providing
for the making of annual charges against the lots; and
(b) That the assessments made in the years 1926, 1927 and
1928 by resolutions were adopted at valid meetings of the complainant corporation; and
(c) That the complainant was entitled to have a first and
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prior lien, subject only to the lien for taxes, against your petitioner's lots for the sun1 of $250 with interest from July
1, 1928. (P. 21.)
Other provisions of the final decree are predicated on the
for€going provisions of that decree and will not be discussed.
The questions raised by (a) and (c) above have already been
discussed and reference is here ntade to the arguments appearing under the heading'' (1) no liens were created by tbe
(~ovena.nt", and the sub-divisions of that heading and to the
heading: ''Petitioner's title is derived throug•h a first lien.''
It is also decreed, by implication, that your petitioner had
notice of the alleged liens. This point has been discussed
under: "Petitioner had no notice of the alleged liens." It
might be well at this point to call attention to that portion
of the prayer of the complainant's bill which asks that the
assessrnents made by the complainant be established and declared as a lien against the lots of your petitioner prior to
any other lien save that of taxes. This discloses the theory of
the complainant's case, and the eourt was in error in deereeing that the deed containing the covenQII~t in question
created a lien. It was also error to decree that assessments
made against owners of lots in 1926, 1927 and 1928 were binding on lots in the hands of a purchaser under a deed of trust
executed in 1915, there being no provision whatsoever for
}lriority of the alleged liens.
The ·Court decreed the meetings of the complainant corporation in the years 1926, 1927 and 1928 were valid and properly held meetings; but that the meeting in 1925 was not
properly held. (21) Your petitioner maintains that the assessments made at the 1926, 1927 and 1928 meetings are not
valid because those meetings were not valid and properly
held meetings of the complainant corporation. The insufficiency of the evidence to support the finding of the lower
court as to the ·validity of these meetings will now be considered.
(1) The annual ·meeti~n.qs were not held on the dates provided in the by-laws for s?teh ~meetings.

The annual meeting in 1926 'vas held on 1\iarch 17, the
tl1ird Thursday in March, and was adjourned. (66) The annual meeting- in 1927 was held on J\tiarch 16, the third Thursday in J\tiarch, and was adjourned. (P. 68.) The annual meeting in 1928 'vas held on April 19. (70) The by-laws of the
complainant provide that annual meeting·s shall be held on
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the third Thursday in June. (72) At a supposed meeting
of the members of the complainant held on_ June 28, 1923,
the fo~trth Thursday in June of that year, it was sought to
amend the above-n1entioned by-law so as to change the date
of the annual meetings to the third Thursday in JVIarch. (72)
It is submitted that the so-called n1eeting in 1923 \Vas void
because not held on the proper date and that the by-laws remained unchanged. Therefore, meetings held in 1926 and
1927 on the third Thursday in Jtl arch \vere void. The 1928
meeting- was not held on the third Thursday in March Ol'
,June. It does not appear that all men1bers were present at
any of the meetings mentioned, nor that your petitioner's
predecessor in title was present. Nor can the said meetings
be justified as special meetings because we infer from the
fact that the minutes refer to the meetings as annual meetings that the procedure for calling special meetings was not
followed. Authorities bearing on irregularities of corporate
meetings are referred to under the next heading.
(2) The .adjourned 'meet·ings were not held on the dates to
which regular meetings ~vere ad.iourned.

The minutes state that less than a quorum w~s present at
the annual meeting in 1926 and the meeting was .adjourned
to April 22. No meeting was held on that date. (66) A
meeting was held on May 14 "pursuant to adjournment of the
regular annual meeting of Centre Hill Court, Incorporated.
(67) Less than a quorum was present at the annual meeting
in 1927 and the meeting was adjourned to April 5. (68) No
meeting was held on that date. The minutes of a meeting
held on April 7 are entitled: ''Minutes of adjourned meeting of Centre Hill Court, Incorporated." (68) Notices sent
to every member of the corporation purport to give notice of
adjourned 1neet-ings. (68) No notice of properly adjourned
1neetings is required and the giving of notice cannot therefore render such n1eetings valid; notices of meetings to be
held on dates other than the dates to which annual meetings
\vere adjourned are not in fact notices of adjourned meetings.
The by-Ia,vs provide how notice shall be given; they provide,
nlso, a course of procedure for calling special meetings.
The so-called adjourned meetings in 1926 and 1927 were
not in faet adjourned meetings. Nor can their validity be
upheld on the ground that they were special meetings be.cause
reference to them in the minutes as adjourned meetings precludes any presumption to sustain their validity on the ground
that the procedure for calling special meetings was followed.
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The testimony of 1\tliss Ryland, secretary-treasurer of the complainant that ''at any meeting that was not held on the proper
date, the special meetings were called,., does not aid the situa- ·
tion. (57) The minutes are ~onclusive that none of the me~t
ings in question was called as a special meeting. Miss Ryland, before making· the statement quoted above, testified that
"we have never had a stated date since· I have been a member of the corporation" (50}; and that there was no stat~d
date for regular meetings. Yet she later testified, as first
quoted above, that at any meeting not held on the prope-r date
special meetings were ~ailed, and this time she· read the bylaw relating to special meetings, apparently in an attempt
to justify the irregularities o.f the dates of meetings. In any
event, it became evident from her testimony that her stateInent tha.t special meetings were ealled in certain instances did
apply to "adjourned meetings"; and it obviously could not
be applied to meetings that the minutes establish ~onclusively
aA attempted annual meetings.
To sum up, it is apparent that an annual me·eting can only
be held in conformity to the by-law provision as to the time
of holding such meetings. If nfl meeting is held on that
date the solution would be to call a special meeting. In no
instance was an annual meeting held on the proper date; in
no instance was there a special meeting. Nor were there any
properly held adjourned meeting·s for the reason stated above
and for the further reason that less than a quorum cannot
adjourn a meeting; an entirely new meeting, a called meeting would be necessary. In Ghe'Jtey vs. Canfield, 158 Cal. 342,
111 Pac. 92, it is said:
''There can be no question but that less than a quorum of
a board of directors has no authority to adjourn a meeting to
any date whatsoever."
The same rule should apply l1ere. The underlying principle is that less than a majority at any meeting cannot act.
for the corporation. The case cited is in ·point in other re~pects. The validity of a meeting- of a board of directors at
·which assessments. were ma.de against stockholders was qum~
tioned on the ground that the meeting was not held on the
day provided in the by-la,vs. The by-laws provided that
monthly meetings should be held on the first ~fonday in each
month. The meeting· in question was held on September 6.
September 5 was a holiday but there was no provision for
holding meetings on the day following in such cases. There
was some question about whether a meeting had been held
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on the 5th and adjourned to 6th but it was certain that the
August meeting at which less than a quon1m was present had
adjourned to September 6. The meeting 'vas held void. It
was neither a regular or an adjourned or a special meeting,
and the assessments were held void. A code provision to the
effect that unless a quorum be preeent at a meeting ilo action
taken at the meeting should be valid against the corporation
was involved in the. cited case, but that provision is merely
declaratory of the general rule.
~ With further regard to irregularities in corporate meetings see IJI Fletcher's Enc. ·corporations, § (1917 Ed.),
§§1630-1642. It would seem that if a corporation adopts bylaws to govern the time and manner of calling its meetings,
the methods provided are exclusive; in no other way can a
corporation bring its members together for a real corporate
nJeeting. To hold otherwise would be to hold that by-laws
are utterly useless. III Fletcher, op. cit., supra, §1631;
Mathews vs. Col1.tmbia Bank, 75 Fed. 558.
There can be no question that there were irregularities as
to the time of holding· each of the meetings referred to above.
There was no authority whatsoever for holding the meetings,
regular and adjourned, on the dates on which they were held.
It is, of course, presumed that meetings 'vere regularly held
and that the by-laws were con1plied with, but this prima facie
presumption must give way to facts which appear from minutes of meetings and are conclusive. In some cases irregularities may be cured by waiver, ratification or estoppel.
But· this rule cannot be invoked against your petitioner. Th~
complainant seeks to charge your complainant with constructive notice of its alleged liens on the theory that the pro. visions of covenant should have led your petitioner to examine its corporate records. It must follow, if the complainant's position is sound, that your petitioner would be called
on to pass on the validity of all meetings the minutes of
'vhich it is presumed to have seen. In determining· this question it had before it minutes of meetings and by-laws. Irregularities ·appeared. Nothing to show that these irregularities had been cured appeared; nor was there anything to lead
to further investigation. The irregularities were not cured
by the presence of a.Il members at the meetings. It did not
even appear from the minutes tha.t your petitioner's predecessor in title was present at the meetings. Nor did the records disclose ratification. However binding these informal
meetings may be as to some parties they are void as to your
petitioner. This conclusion was forced by the very records
with kno,vledge of which the complainant seeks to charge
your petitioner.
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The foregoing observations ~vill apply to the next subject
to be discussed, the validity of proxies presented at the 1927
and 1928 meetings.
(3) The 1927 and 1928 meetings are void because quonuns
'Lvere not p1·esent.

It is stated in the minutes of complainant corporation that
there were present at the so-called adjourned meeting in 1927
seventeen members; seven in person, ten by proxy. (P. 68)
Among the proxies which were included in the count of a
quorum were three proxies signed "W. S. Young, Executor", "T. J. Gills" and "Robt. Cabaniss", respectively (69,
70). There were present at the 1928 n1eeting twenty members; eight 'in person, twelve by proxy. ( 70) Among the
proxies were proxies signed "Robt. Cabaniss" and "T. J.
Gills". (71) The by-laws provide a quorum shall consist
of the lot owners or their tenants, representing a majority of
the lots, numbered 1 to 30, inclusive, on the plat of Centre
Hill property. (72) ·Every owner of a lot is~· by virtue of
such ownership, a member of the corporation. (3) A majority, therefore, would consist of repr~senta.tives of sixteen
lots.
The by-la,vs were adopted in 1910. (P. 63.) The plat referred to in the by-laws was recorded in 1910. (62) A plat
recorded in 1912, in which year the complainant began to function, shows 29 lots in the sub-division. (62) The by-law provision as to quorums remains unchanged. Hence, one charged
with notice of the complainant's proceedings would be
guided by the by-laws quoted. If it be contended that the
complainant inten<;led to reduce its quorum from 16 to 15
when the number of lots was reduced to 29, it should have
amended its by-laws. The by-laws, not the public records,
determine such questions.
The proxy signed "'V. S. Young, Executor'', is void on
its face. ''It has been held that an executor may give a
proxy when it contains an express direction as to how the
votes shall b.e cast, but not a proxy which is ·a complete deleg·ation of the executor's authority, and permits the person
to whom it is given to vote as he sees fit." Fletcher, op. cit.,
.~upra, §1687. The proxy signed by W. S. Young, Executor,
is a complete delegation of the executor's authority, and is,
therefore, void.
As stated above, proxies signed "Robt. Cabaniss" were
presented at the 1neetings in 1927 and 1928. ~Ir. Cabaniss
testified that he was president of Bollingbrook Construction
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Corporation and that he owned practically all of the stock of
that corporation. (28) His wife owned one share; a 1\tir.
Pugh owned one share; J\IIr. Cabaniss could not recall who
the other stookholders were and, at times, he indicated that
there were no other stockholders. (28) 1\tir. Cabaniss was
not himself a lot owner. (74) l\ fr. Cabaniss stated that the
. proxies signed by himself individually had in fact been executed on behalf of Bollingbrook Construction Corporation
(29, 30), your petitioner's predecessor in title, then owner
of four lots. ( 5, 13) Therefore, in the count of quorums, four
votes were assig-ned the Cabaniss proxies (43, 44, 54). We
may ask, first, what authority did 1\-fr. Cabaniss have as president of that corporation to sign tl1e proxies? Section 3789
of the Code of Virginia provides, in part, as fol~ows:
1

''There shall be for every corporation a president and directors, who shall be a board to have all things done that. are
proper to be done by the corporation, except so far as may
be otherwise provided by any law of this State, or by any bylaw or regulation of the stockholders.''
In Sterling vs. Trust Co., 149 Va. 867, the -Court said:
''The statute in Virginia· having fixed the agency to conduct the business of the corporation, the office of the president nor secretary-treasurer, of itself, confers no power to
bind the corporation or control its property."
So, unless the board of directors, acting as such, conferred
upon Mr. Cabaniss authority to execute the proxies he had
no such authority. Asked who had the management of the
corporation Mr. Cabaniss replied: "Well, I s~tppose I had
the ma.nag·ement of it, but I 'vas a'vay from town a good
deal, in the sawmill business, and Mr. Pugh was the treasurer, and he and llfis.s Hudson. did most of the lookin,q after
it" (28, 29). On cross examination Mr. Cabaniss was asked if
he_ was ever expressly authorized by the corporation to execute the proxy on its ·behalf, and he replied that he virtually
co~sidered himself the corpnration; that is, owner of it (p.
32). The question was repeated and the witness replied:
'~We never had any meetings to that effect." (P. 32.) It
1nay be safely assumed that if 1\fr. Cabaniss had had authority, by by-laws or otherwise, to execute the proxies, .he
would have so stated. Nor is the situation aided by testimony
of 1\Ir. Cabaniss that when he "knew of something and acted
with the consent of Mr. Pugh", the secretary-treasurer, a
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rna ioritv of the stockholders and a majority of the board of
directors had acted ( 34). There is no mention of action by
the other director or stockholder or stockholders. It is well
settled that informal aetion by a majority of directors or
stockholders does not bind the corporation. Action, to bind
the corporation, must be by the board! of directors, in a meeting, or by all directors. See Fletcher. op. cit., supra, §1854.
The caHe of De~~patch T,in.e vs. Rellarwu Co. (N. H.). 37 Am.
Dec. 20R, involved the question of the validity of informal
action on the part of two or three directors of a corporation...
a.nd contains an excellent statement of the rules applicable
to such cases. As to informal action by stockholders it is said
that "a majority of the stockholders of a corporation cannot
appoint an agent for the corporation, or authorize the execution of a corporate contract 6 w • where they express their
assent, not in a meeting of stockholders but separately and at
di:ffere:Qt times. Fletcher op. cit., supra, §1630. It is submitted, therefore, that 1\tir. ·Cabaniss had no authority to execute proxies on behalf o.f Bollingbrook ·Construction Corporation.
Your petitioner also eontends that the above-mentionecl
prox:es signed "T. J. Gills'' are void (70, 71). ·Mr. Gills
was not a lot owner (74). His wife owned one lot (23). Mrs.
Hills testified positively that Mr. Gills had absolute authority
to execute proxies for her or to do anything that he wanted
with the lot (23). On cross examination the following testirrwny (27) was given by Mrs. Gills as to the nature of the·
authority which she state(l her husband had:

Q. What is this authority that you refer to that Mr. Gills
had with respect to the lots·f vVas that an authority from
you?
A. I was authority to do everything necessary. He always
has my authority to· do anything at all. IIe has had it for
about thirty years, and I think it will keep on a while longer.
Q. Is that authority in writing?
A. It has never been necessary to put it in writing.
Q. It is not in writing?
A. No, sir, it is not in writing. I suppose he took that authority about thirty years ago last January when we were
n1arried. And I suppose that authority will hold good. We
l1ave never had any occasion to change it.
It is, therefore, obvious that 1\frs. Gills, in regarding her
husband as her agent by virtue of the marital relation, was
laboring under a misconception of the legal consequenees of
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marriage. See Long on Domestic Relations, §155, where it ·
said:
"The agency of the husband for the wife, like that of the
wife for the husband, will not be inferred from the marital
relation alone, but must be established according to the ordinary principles of agency, by proof of a previous appointment by the wife, or subsequent ratification by her of her
husband's acts."
It i.s, therefore, submitted that the evidence fails to sho\v
tl1at Mr. Gills and ~£r. Cabaniss had authority to execute
proxies for their supposed principals. It is equally as clear
that, even if Mr. Cabaniss and J'vir. Gills had had such au'"
thority, they failed to execute that· authority in. the manner
required for the execution of such instruments by agents.
It is requisite that, in order to bind a principal by a writing,
an intention to bind him n1ust appear from the writing itself
or the manner in which the writing is sig-ned. 2 C. .J. 67.1.
Wood vs. Goodridge, 6 Cush. 117, 52 Am. Dec~ 771, involved
the question of the manner of executing an authority. The
court said:
"It is not enough that an attorney in fact has authority
but it must appear by the instruments themselves which he
executes, that he intends to execute this authority. The in-·
· struments should be made by the attorney expressly as such
· attorney; and the exercise ·of his, delegated authority should
be distinctly avowed upon the instruments themselves. * * *
The instruments n1ust speak for themselv:es.''
In 8tinchoco1nbe vs. Marsh, 15 GrlJ,tt. (56 Va.) 202; a Mrs~
bya power of attorney, conferred upon John Jv.Htchell authority to sell her land and to execute necessary instruments a~d to appoint agents or attorneys. John Mitchell,
by a po~er of attorney signed by himself individually, attempted to confer upon W. W. Chapman the powers vested
in him by the first power of attorney. The qne~tion was as
to the binding effect upon Mrs. Mitchell of a deed executed
by Chapman on behalf of Mrs. 1\fitchell. It was held that
title did not pass by the deed because the· power of attorney
€Xecuted by J\fitchell conferred no authority upon Chapman.
It should be noted that there was no question of actual authority; the question was as to manner of executing an adnutted authority. The Court said:
11:it~hell,

-
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''No,v the letter of attorney to ·chapman does not purport to be the act of Mrs.· J\iitcliell or for her or in ·her
name.
It purports to be the act of John Mitchell in hi::;
own name and on his own behalf. He appoints Chapman
'his attorney' to 'sell, etc.,' for his advantage and pro.fit;
to make seal and deliver deeds 'as his deeds', to receive
money coming 'to him' on account of sales 'for him and in
his name', and 'for hin1 and in his name' to make seal and· deliver acquittances. Nor is it signed with the name of Mrs.
Mitchell stated to be by her attorneys nor is his name stated to
be by her attorney nor is his name stated to be for his principal. It is signed by hin1 in his own name as if the instrument were executed in his own right and on his own
behalf. Such an execution of the power could not bind 1\irs.
J\tfitchell nor invest ·Chapman with authority to transfer the
legal title to the land.''
The identical reasoning would apply to this case. ~Ir. Cabaniss and 1\fr. Gills had no "interest in Centre Hill Court Incorporated", to be voted or represented. No power passed
to the persons named in the proxies and the proxies are
void. See also Coal River Colleries vs. Eureka (;oarCo., 144
·va. 263.
It should be borne in mind that the complainant's whole
case rests upon the theory that your petitioner, having knowl..edge of the covenant providing for annual charges against
lot!S, was put on notice to examine the books of the complainant to ascertain if snell charges had been fixed. If this theory
be sound, the petitioner was called upon to pas::s on the validity of· the complainant's Jneetings as disclosed by its cortJorate reco,rds; hence, to pass upon the validity of the proxies presented at those meetings. The public records disclosed who owned lots in the sub-division; hence. who were
_ members of the complainant corporation; hence, who were
entitled to execute proxies. Therefore, your petitioner ''knew''
that proxies signed "Robt. Cabaniss" and "T. J. Gills"
were void; these· parti-es were not lot owners. Th:s conc~u
sion was forced by the very records with knowledge of which
the complainant seeks to impute to your petitioner. Under
the principles her<~tofore discussed a party to whom it is
f'ought to impute constructive notice of a fact that he might
have discovered by investiga.ting outside the records can be
l1eld to have acquired only that knowledge that an investigation would have disclosed. See heading: ''Petitioner had
no notice of the alleged lines.,.,
There wa~ nothing· in the proxies, or elsewhere, to indi-

_____,
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cate that Mr. Cabaniss and J\fr. Gills intended to act as
a-g·ents. Their proxies appeared to be void on their faces.
There was nothing to lead your petitioner to a further investigat.ion-to ascert~in if these parties had authority as
ag·ents or if their actions had been ratified. There was no
reason for believing they were agents. Therefore, evidence
by which it was apparently sought to establish such authority
or to show ratification is not material in this case. Your petitioner cannot be charged with constructive knowledge of
facts that the records do not disclose or make reference to.
Ilowever binding the action taken at the meetings in 1927
and 1928 may be as between the original parties such action
does not bind your p~titioner. J\ilatters that might be shown
to establish ratification by, or estoppel against, the Boilingbrook Construction Corporation and 1\!Irs. Gills cannot affect
the rights of your petitioner who had no knowledge of such
n1atters. FurtheJ~more, the evidence fails to show, for any
purpose, that all of the essentials of ratification and estoppel
existed in thiH caHe. The only question here is as to the validity of the meetings as of the times they ·were held.
For the foregoing reasons your petitioner submits that
quorums were not present at the alleged meetings in 1927 and
1928. These facts appear from the records and minute
books. Rejecting the void proxies signed '' W. S. Yonng,
Executor" (one vote), "Robt Cabaniss" (four votes), ·and
''T. J. Gillis" (one vote), the attendance at the 1927 meeting
was eleven, at the 1928 meeting, fifteen. Sixteen constituted
a quorum.

COMMENTS ON CERTAIN EVIDENCE.
In the "Stipulation of Facts" is set forth a statement of
certain expenditures of the complainant corporation (73~
74). As stated in the foregoing argument, the actual use of
the funds of the complainant is not material to the issues of
this case. The assessments are invalid because made for
unauthorized purposes under the ''added clause'': other expenses of the corporation. The stateyP.ent referred to discloses that the. funds were in fact used for purposes other
than for paying tax~es on property and for upkeep of property, and is material only insofar as it might be an aid to the
construction of the ''added purposes'' clause. The words
used in the resolution, if it be doubtful that they extended
the scope of purposes stated in the covenant, when coupled
with a showing of the actual use of the money raised by assessments, show conclusively that ''other necessary expenses''
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embraced expenses for which there is no authority for making assessments.
SU~UIARY

OF ARGUMENT.

In Part I of the argument consideratio:p. has been given to
the points raised by the first assignment of error-the error
of the Court in overruling your petitionet·'s demurrer. Your
petitioner contends that the "covenant" of itself created no
lien on its lots and purported to do no more than authorize
the complainant to fix annual charges, which charges if properly fixed might become liens. At certain alleged meetings in
1925, 1926, 1927 and 1928, it is alleged that the complainant
corporation adopted certain resolutions. These resolutions
do not appear to have been passed pursuant to the provisions
of the covenant, and it is not alleged that they were. In fact,
the contrary appears; the "owner of eacli lot" is assessed;
whatever the source of authority for assessing owners individually may have been, it was not the covenant, and no liens
on lots were created by such assessments. No action by the
~orporation to fix charges against lots is alleged. But, even
if charges had been fixed against lots, charges for such purposes as the personal assessments. were made would have
been invalid. The covenant which purports to confer the
authority to fix charges against lots defines, and therefore
limits, the purposes for which such charges might be made,
and charges made for ''other purposes'' ·would be void, and
· 'vould vitiate the entire assessments though they might otherwise be valid in part. Proper assessments of the lots, the
owners of which are referred to in the resolution, would not
(except 1925 resolution), as far as the allegations disclose,
affect the lots now o·wned by your petitioner; the resolutions
do not describe your petitioner's lots, or rather their former
owner.
Even if the alleged assessments had created liens such
liens would not bind your petitioner's lots because the liens, ·
having been created in 1925, 1926, 1927 and 1928, would have
been extinguished by the sale of the lots to your petitioner
under a prior lieu-a lien created in 1915. There is no provision in the covenant, or elsewhere, for the priority of the
complainant's alleged liens over all other liens except those
for taxes. Nothing indicates an intention that such charges
•>r liens should "relate hack". While the covenant and properly adopted resolutions might operate together to create a
lien; no lien could come into being unless and until such a
resolution was adopted. Aside from any question of pri-
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ority, however, the alleged liens do not bind the property in
the hands of your petitioner because yonr petitioner did not
have notice of them. Your petitioner was entitled to rely
upon the miscellaneous lien book in det~rmining whether or
not th~ complainant had ·fixed the charges which it might, or
might not, fix at its election. It cannot be said that failure
of your petitioner to examine the complainant's records would
amount to mala fides. But if it be conceded that your petitioner was put on notice by the coven~nt to examine the COID·plainantts records for evidence of charges fixed pursuant to
the covenant it wo.uld not have found any evidence of such
\}barges. The charges in question were made against o'vners
of certain lots for purposes not authorized by the covenant..
Part II of the argument deals with the second assignment·
of error and relates to evidence which discloses irregularities
in the meetings of 1926, 1927 and 1928, and to evidence which
i.s insufficient to remedy these irregularities. Iu other words,
the 'insuf·ficiency of the evidence to support the decree is made
a. further ground for your petitioner's contention that thP.
assessments are void. It is submitted that anwual meetinge
are void, and that so-called ''adjourned'' meetings are likewise void because held on days when other than those to
which annual meetings were adjourned. None of the meetings can be justified as regularly held annual or adjourned
or special meetings. Nor were quorums present at the 1927
and 1928 meetings because proxies relied upon for quorums
were void on their faces.
In c.onsidering the validity of the meetings and the possible binding effect of the assessments on your petitioner it
must be remembered that it is the complainant's theory that
your petitioner had constructive notice of certain portions of
its minutes of meetings. The ·minutes spoke for themselve~
on all facts relating to the validity of the meetings. It appeared from the ·minutes that the meetings ·were improperly
held and were void. There was nothing in them that suggested further search. Therefore, evidence purporting to
show authority of persons who did not appear from the records to be agents is immaterial, as is evidence relating to
ratification or adoption and estoppel. These matters mig-ht
operate to make the assessments binding as between the complainant corporation and the original parties, but not as between the complainant and a purchaser without notice of
those rna tters.
Various irregularities and loose expressions of intention
have been noted in detail. These should also be consi·dered
'from the standpoint of their cumulative effect. The rules

---.----.,
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relating to reasonable certainty in establishing equitable liens
should be applied to the entire transa-ction. Enf\Jrcement or
a lien against property is a drastic remedy and it should be
certain that a lien exists. Complicated though the pr.ocedure
n1ay have been for establishing liens of the character involved here, it should clearly appear that there was strict
compliance with all requirements. All pertinent facts -should
appear of record. The notorious disregard by small corporations of the elementary rules governing corporate action
cannot be pleaded in justification of the irregularities. While
·there is little authority in this State covering the precise questions raised in this case your- petitioner submits that certaiu
well established principles support its .. contention; that the
assessments made by the complainant are not Hens on your
petitioner's lots.
-PRAYER.
Your petitioner, therefore, p-rays that an appeal and supersedeas may be awarded to it; that, upon the awarding of such
appeal and supersedeas, this petition may be regarded as the
brief of your petitioner in support of the assignments of
error set out abov:e; that the decree complained of may be
reviewed and reversed and that this Court may enter such
decree in favor of your petitioner as the lower court should
l1ave entered; and that ·your petitioner may havt:t such other
relief as the nature of the case may require. And in duty bound
it will ever pray, etc. May process issue.
NOREJ\IIAC, INCORPORATED, Petitioner. By WILLIS W. BOHANNAN,
Its . .L\.ttorney.
\Ve, Willis W. Bohannan and J. Gordon Bohannan, attorneys at law practising in the Supreme Court of Appeals of
Virginia, do certify that, in our opinion, the decree con1.. plained of in the foregoing petition should be reviewed and·
· reversed and such decree rendered by this Court as the lower
Court should have rendered.
WILLIS W. BOHANNAN,
J. GORDON BOHANNAN.
Petersburg, Virginia,

S~ptember

15, 1933.
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A copy of this petition was delivered in person to White
and Temple opposing counsel in the trial court on the 15th
day of September, 1933.
WILLIS W. BOHANNAN,
.Counsel for Petitioner.
Rec'd Sept. 18, 1933.

L. S. E .
.September 26, 1933. Appeal and supersedeas awarded by
the Court. Bond $GOO.
Rec'd Sept. 29, 1933.
M. B. WATTS, Clerk.

RECO·RD
:

I

VIRGINIA:
In the Husting·s Court of the City of Petersburg.

IN

CHANCERY.

Centre Hill Court, Incorporated, Plaintiff,
.
against
Noremac, Incorporated, E. B.. Thomason,'Trustee, L. 0. Lohmann, Trustee, Nolting First. Mortgage Corporation and
Bollingbrook Construction Corporation, Defendants.
CERTIFICATE.
I, Robert G. Bass, Clerk of said Court, do hel;'eby certify
that before applying for a transcript of the record in the
above entitled cause, N oremac, Incorporated, one· of said .defendants, by counsel, gave written notice to the plaintiff.'s
counsel of its intention so to do, which notice is ort 'file
in my office with the papers in said cause.
Given tinder my hand this 11th day of September, 1933.
ROBERT G. BASS, Clerk.
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Pleas at the. Courthouse of the said City of Petersburg,
before the Hustings Court of said City, on the 31st day of
July, 1933. ·
BE IT REMEMBERED, that heretofore, to-wit: In the
Clerk's Office of said Court at the Rules held on the first Mon_day in March, 1933, came the said plaintiff, Centre Hill Court,
Incorporated, by counsel, and filed its Bill in Chancery against
.the said defendants, Noremac, Incorporated, E. B. Thomason,
Trustee, L. 0. Lohmann, Trustee, Nolting First Mortgage
.Corporation- and Bollingbrook Construction Corporation,
.which Bill is in the following words and figures, to-wit:
BILL.
To the Honorable R. T. Wilson, J udg.e of said Court, in chancery sitting:
Your orat9r, Centre Hill Court, Incorporated, respectfully
represents unto .your Honor the following facts as
page 2 } the ..gTounds for the relief hereinafter prayed:
1. Your orator is a corporation created- and existing under
the laws of the State of Virginia, with its principal office in
the City of Petersburg, organized without capital stock, and
not for purposes of profit, the purposes for which your orator
was formed, as set forth in its certificate of incorporation,
are as follows :
''To pe·rpetually hold, maintain, improve· and beautify,
without profit to itself, such parks, streets, walkways, driveways and alleys, as shall be established or laid out by Centre
Hill Corporat~on, a corporation under the laws of the State of
Virginia, or by any other person upon the Centre Hill property, for the perpetual use in common for all purposes for
which a public street or park may be used, of each and all
of the owners of any lot. or portion of the said Centre Hill
property. ~s th~ same shall be divided into lots as appur·
tenant to sa.id lots.''. 2. ·By de~d, dated June 25, 1910, and recorded in the Clerk's
Office of th~ Hustings Court of the City of .Petersburg, Virginia, in Deed Book 77, _a.t .page 522, and in Release Deed
Book 4, at page 315, Charles Hall Davis and wife and others
conveyed to Centre Hill Court, Incorporated, the property described in said .9eed, as follows:
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''All the walkways, driveways and atreets, shown on a plat
of Centre Hill property made by John W. Hays, C. E., in 1910,
which is hereto attached, lying north of a line crossing Melville Avenue at right angles at a point 200 feet North of
Franklin Street ; together with all tha.t portion of the property
shown on the said plat designated as "The Circle", that portion of property lying in front of Lots Nos. 13 and 14, designated as '~Cedars", that portion of the property lying in
front of Lots 14 and 15, designated as ''Trees''; together
with the 12-foot alley lying South or Lots 19 and 20; together
with all the rights secured to Charles Hall Davis and his successor in and to that portion of Melville Avenue, running
back northwardly from Franklin Street a distance of 200 feet,
under a certain contract, entered into between Fannie Lee
Lauterbach and C. F. Lauterbach, her husband, and Charles
Hall Davis and Sallie Bernard Davis, his wife, and others,
dated the 9th day of November, 1909, and recorded in the
Clerk's Office of the Hustings Court of the City of Petersburg,
in Deed Book 75, at page 562, on November 19, 1909,
page 3 ~ and under a certain contract entered into between
Howard E. Wright and John D. Watkins, Trustee,
and Charles Hall Davis and Sallie Bernard Davis, his wife,
and others, dated the. 9th day of November, 1909, and recorded in the Clerk's Office of the Hustings Court of the City
of Petersburg, in Deed Book 75, at pa.ge 565, on November
19, 1909. .
'
3. By deed and agreement between American Bank & Trust
Company, Ineorporated, Centre Hill Court, Incorporated, ~nd
Centre Hill Building .Corporation, dated October 15, 1912,
and recorded in the aforesaid Clerk's Office, in Deed Book
81, at page 312, American Bank & Trust Company, Incorporated, the owner of all the lots shown on the plat of the
Centre Hill property, conveyed the same, with the exception
of Lot No. One (1), to Centre Hill Building Corporation,
subject to certain conditions and restrictions, set forth in said
deed, condition and restriction No. 15, reading as follows:
(15) ''The Company known as Centre.Hill Court, Incorporated, organized without capital and not for purposes of
profit, will be composed of all the owners of the lots in .the
Centre Hill plat, subject to the provisions of Section Five
( 5), last above; and every owner of a lQt in the said tract
will, by virtue of such ownership, be a member of such organization. This corporation will own and maintain the drive. wa.ys, walkways, park areas, streets, &c., in the Centre Hill
tract, and its funds will be used only for that purpose. Each
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lot shall be subject to such annual charges as may be necessary for paying the taxes on the property of Centre Hill
Court, Incorporated, and for keeping up the driveways, walkways, streets and parks, as shown, but the annual charge on
each lot shall not exceed in any case $50.00, per year, and
shall be fixed by said Centre Hill Court, Incorporated. The
management of the corporation so organized shall be vested
in the lot owners who, however, may act through the tenants
or people occupying the property.''
In said deed it was further provided as follows:
~

''And as a further consideration for the conveyance to it by the said Centre Hill Court, Inc., of
the property above described as being cop.veyed to it, and
as a further consideration for the acceptance by the said
Centre Hill Court, Inc., of the obligation to maintain, hold,
pay ta:x:es on and keep in repair the said walkways, driveways, alleys and park areas, shown on the said plat, the -said
Centre Hill Building Corporation, as the owner of lots numbered two (2) to twenty-nine (29), inclusive, and the said
.American Bank and Trust Company, Inc., as the owner of lot
Number One (1) on the said plat, hereby agree and covenant
that each and all of the said lots shall be subject to such
annual charges as may be necessary for paying the taxes
on the property vested in Centre Hill Court, Inc., and for
keeping up the driveways, walkways, streets, alleys and park
areas shown on the said plat; and that the conveyances of
each and every of said lots numbered one (1) to twentynine (29), inclusive, will contain a covenant running with the
land that the owner of said lot will promptly pay said annual
charge to said Centre Hill Court, Inc., as the same becomes
due and payable; which annual charge shall be consid.ered as
a part of the purchase price of each of the said lots and
shall be fixed ann'ually by said Centre Hill Court, Inc., but
which said annual charge on each of said lots shall not exceed ].,ifty Dollars ($50.00), per year, without the consent of
each and all of the owners of said lots.''
page 4

4. By deed, recorded in the aforesaid Clerk's Office, in Deed
Book 84, at page 107, Centre Hill Building Corporation conveyed said Lots Nos. 2, 3, 4 and 5, to Centre Hill Apartments,
Incorporated. By deed of trust, recorded in the aforesaid
Clerk's Office, in Deed Book 84, at pag·e 108, Centre Ifill Apartments, Incorporated, conveyed said lots to Wm. B. 1\{cllwa.ine,
Trustee, to secure the payment of certain indebtedness. De-
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fault having been made ·in the payment of said indebtedness,
by deed, dated July 10, 1915, and recorded in the aforesaid
Clerk's Office, in Deed Book 86, at page 398, Wm. B. Mclwaine, Truste·e of Centre Hill Apartments, Incorporated,
conveyed to Bollingbrook Construction. Corporation
page 5 ~ Lots Nos. 2, 3, 4 and 5, as shown on the plat above
mentioned, all of said conveyances being made subject to the aforesaid deed and agreem.ent between American
Bank & Trust Company, Incorporated, Centre Hill Building
Corporation, and Centre Ifill Court, Incorporated.
By deed of trust, dated July 15, 1915, and recorded in the
aforesaid Clerk's Office, in Deed Book 86, at page 399, Boilingbrook Construction Corporation conveyed to T. F. Heath,
-Trustee, the aforesaid Lots Nos. 2, 3, 4 and 5, and in said
deed of trust referred to the aforesaid conditions and restrictions.
By deed, dated J a.nuary 8, 1932, and recorded in the aforesaid Clerk's Office, in Deed Boo~ 124, at page 164, T. F.
Heath, Jr., acting trustee, pursuant to the authority conferred
by the aforesaid deed of trust, conveyed to Noremac, Incorporated, said Lots Nos. 2, 3, 4 and 5, referring expressly
to all the covenants and conditions contained and referred
to in the said deed of trust.
By deed of .trust, dated January 1, 1932, and recorded in
the aforesaid Clerk's Office, in Deed Book 124, at page 166,
N oremac, Incorporated, conveyed said Lots Nos. 2, 3, 4 and
5, to E. B. Thomason and L. 0. Lohmann, Trustees, in trust,
to secure the payment of Ten Thousand Dollars ($10,000.00),
due Nolting First Mortgage Corporation.
Copies of all deeds, agreements and deeds of trust, hereinabove referred to, will be filed in these proceedings, if required.
5. At an adjourned annual meeting of Centre Hill Court,
Incorporated, held on June 6, 1925, the following resolution
was adopted :
"RESOLVED: That the owner of each lot in the Centre
Hill subdivision is hereby assessed the sum of $25.00, payable
within sixty days from this date, to be used- for paying the
taxes on the property of Centre Hill Court, Incorporated,
and for keeping up the driveways, walkways, streets and
parkways, belonging· to the corporation, and for paying the
other expenses of the corporation, this being the assessment
for the year 1925. ''
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At an adjourned annual meeting of Qentre Hill
Court, Incorporated, held on May 14, 1926, the following resolution was adopted'

"RESOLVED: That the owner of each lot in the Centre
I-Iill Court is hereby assessed the sum of $25.00, payable within sixty days from this date, to be used for paying the taxes
on the property of Centre Hill Court, Incorporated, and for
the upkeep of streets, walkways and parks, belonging to· the
corporation, and. for any other necessary expense of th:e corporation, this being the assessment for the year 1926. ''
At an adjourned annual . meeting of Centre Hill Court,
Incorporated, held April 7, 1927, the following resolution was
adopted:
''RESOLVED: That the owner of each lot of Centre Hill
Court, Incorporated, be assessed the sum of $25.00, to be
used for paying the taxes on the property of the corporation_ and for the upkeep of the driveways, walkways, streets
and parks, belongi.ng to the corporation, and for any other
necessary expense pertaining to this property.''
At an annual meeting of Centre Hill Court, Incorporated,
held April 19, 1928,_ the following resolutions were adopted:
''RESOLVED: 'That the owner of each lot in Centre Hill
Court be assessed the sum of $25.00 for the year 1928, and
payable within sixty days from this dat.e, to be used for paying
taxes on the property of Centre Hill Court, Incorporated, and
for the upkeep of streets, roadways and parks, belonging to
the corporation, and for any other necessary expense of the
corporation.''
"RESOLVED: That interest at the rate of six per cent
be charged on all unpaid and past due assessments from
July 1, 1928, until paid."
6. Bollingbrook Construction. Corporation was the owner
of Lots Nos. 2, 3, 4 and 5, during each and all of the years
when the assessments aforesaid were made, and each of said
lots became subject to an assessment for each of said years
of Twenty-five Dollars ($25.00), the total amount of said
assessments, for the four years, aggregating the sum of
Four Hundred Dollars ($400.00), on the four lots •
page 7 r aforesaid. Bollingbrook Construction Corporation,
on the
day of
, 19 , made a pay-
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ment of Fifty Dollars ($50.00) on account of the assessment
made for the year 1925, and there now remains due and un, paid on said assessments the sum of Three Hundred and
Fifty Dollars ($350.00), with interest thereon, at six per
cent per annum,.from the 1st-day of July, 1928, until paid.
7. Your oTator is informed, believes and, therefore, avers
that by reason of the covenants and conditions contained in
the aforesaid deed and agreement between your orator, Centre
Hill Building Corporation, and American Bank and Trust
Company, Incorporated, hereinabove referred to, the said
Lots Nos. 2, 3, 4 and 5 are subject to a lien in favor of your
orator for the amount due on account of the aforesaid assessments, prior to all other liens against the same except the
lien of taxes, if any, due and unpaid, and your orator is entitled, as a lien ereditor, to subject the aforesaid lots to the
payment of the lien in its favor, by any of the methods provided by law.
8. Your orator is informed, believes and, therefore, avers
that the rents ·and profits from said four lots of land will not
be sufficient, within a period of five years, to pay off and discharge the liens against the same.
IN TENDER CONSIDERATION WHEREOF, and for as
much as your orator is without remedy in the premises, save
in a Court of Equity, where matters of. such sort are alone
and properly cognizable, your orator, th~refore, prays, that
N oremac, Incorporated, E. B. Thomason and L. 0. Lohmann,
Trustees, Nolting First Mortgage Corporation, and Boilingbrook Construction Corporation, be made parties defendant
to this bill, and required to answer the same, but not under
oath, answer under oath being hereby expressly waived; that
the assessments made by your orator, remaining due and unpaid, be established and declared as a lien against the sairl
respective lots of land prior to any other lieu, save that of
taxes; that all proper accounts may be taken and
page 8 ~ inquiries directed; that should the rents and profits
from the aforesaid real estate be sufficient, within
a period of five years, to pay off and discharge the liens
against the same, that the said property be rented, and the
rents applied to the payment of the liens against the same,
in the order of their respective dignities and priorities; that
should the rents and profits from said real estate be insufficient, within a period of five years, to pay off and discharge
the liens against the same, that said property be sold, and
out of the proceeds of sale, the liens against the. same satis. fied according to their respective dignities and priorities;
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that all proper accounts be taken and inquiries directed; and
that your orator may have all such other, further and general
relief in the premises as the nature of its case may require or
to equity shall seem meet.
And your orator will ever pray, etc.
CENTRE HILL COURT,
INCORPORATED,
By WHITE & TEJ\IIPLE,
Counsel.
WHITE & TEMPLE, f. c.
And at another day, to-wit: ln the Clerk's Office of said
Court at the Rules held on the third Monday in March, 1933,
came N oremac, Incorporated, by counsel, one of said defendants, and filed its Demurrer to the said Bill, which Demurrer
js in the .following words and figures, to-wit:

DEMURRER.
The defendant, N oremac, Incorporated, says that the complainant's bill is not sl!fficient in law, and states the grounds
•.
of demurrer relied on to be as follows:
(1) That condition and restriction number 15, referred to
_ in paragraph 3 of the bill does not operate to create a lien
on the lots belonging to this defendant and desigpage 9 } nated as lots 2, 3, _4 and 5 on a plat of Centre Hill.
(2) That the resolutions set forth in paragravh
5 of the bill do not operate to create a lien on the lots afore·
.
·
said.
(3) That the condition and restriction aforesaid and the
resolutions aforesaid do not operate to create a lie~ on the
said lots.
( 4) That this defendant is a. purchaser for value of the said
lots without notice, actual, implied or constructive, of the
alleged liens referred to in the bill
(5) That it appears from the allegations of the bill that
t11e sai4 lots were conveyed to this defendant by a certain
deed dated February 8, 1932, which deed was executed pursuant to the authority conferred by a certain deed of trust
dated July 15, 1915, and that the assessments which it is
prayed in the bill be established and declared as a lien against
the said lots prior to any other lien, save that of taxes, were
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made subsequent to the said deed of trust and, if liens at all,
were extinguished by the sale as afo.resaid under the said
deed of trust which was binding on the said property before
the said assessments were made. .
(6) That the said condition and restriction does no more
than attempt to confer 'vith the complainant a_ right to make
annual charges against each of the said lots at some future
time and does not even purport to create a charge or lien
in praesenti, but, on the contrary, contemplates that there
shall be no charge against the lots unless and until such
charge shall have been fixed by the complainant.
(7) That it appears from the allegations of the bill that the
complainant did not exercise its alleged right by virtue of
the condition and restricti<;>n aforesaid to fix annual charges
·against the said lots but merely passed resolutions which purported to assess the owners of certain lots with the sum of
·Twenty-five Dollars ($25.00) each, which resoluctions, if any
validity at all, would not operate to :fix the alleged charge
upon the lots now owned by this defendant.
(8) 'That the assessment which the complainant prays to
be established and declared as a lien against the
page 10 ~ said lots prior to any other lien save that of taxes,
that is to say the assessments attempted to be
made in the resolutions aforesaid, are, if valid, merely assessments against individuals and not aginst lots, and do not,
therefore, constitute liens on the said lots.
(9) That it does not appear from the allegations of th·e bill
that the assessments for the years 1926, 1927 and 1928 were
even assessments against any former owner of the lots now
owned by this defendant; that the assessments for the years
1926 and 1928 are against the owners of lots in ''Centre Hill
· Cour,t" but it does not appear that the lots now owned by
this defendant are or were lots in ''Centre Hill Court''; and
that the assessment for the year 1927 is against the owner
of each_ lot of "Centre Hill Court, Incorporated", but it does
not appear that the lots now owned by this defendant are
or were lots of "Centre Hill Court, Incorporated".
(10) That the condition and restriction aforesaid provides
that each lot shall be subject to such annual·charges as may be
necessary for '' pa.ying the taxes on the property of Centre
Hill Court, Incorporated, and for keeping up the driveways.
streets and parks'' 'vhile the resolutions aforesaid provide
that the sum assessed is to be "used for paying the taxes
on the property of Centre Hill Court, Incorporated, and for
keeping up the driveways, walkways, streets and parkways
belonging to the corporation and for paying the other ex-
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.penses of the corporation'' andjor for other purposes not
mentioned in the condition or restriction aforesaid, arid the
said attempted assessment being for purposes unauthorized
by the condition and restriction aforesaid is void in toto.
(11) That is is not alleged that there was compliance with
the provision of the condition and restriction aforesaid that
the conveyance of each and every of the lots, including those
now o'vned by this defendant, would contain a covenant that
the owner of said lot will promptly pay said annual charge
.to Centre Hill Court, Incorporated, as the same becomes
due and payable; Which annual charge shall be considered a
part of the purchase price of each of the said
page 11 ~ lots; and no lien can exist for the payment of such
_
.part of the purchase price unless such lien be re_served on the face of the conveyance.
PLUMMER & BOHANNON,
Counsel for N oremac, Incorporated.
And at another day, to-wit: In said Court on the 3rd day
of April, _1933.
DECREE.
· This cause which has been regularly matured at rules,
docketed, and set for a hearing, came on this day to be heard
upon the bill of complaint and the exhibits therewith, and
upon the demurrer of N oremac, Incorporated, the other de. fendants having failed to appear, answer, plead or demur, the
bill is taken as confessed to them, and, therefore, this cause
was argued by counsel.
UPON CONSIDERATION WHEREOF, it appearing to
the Court that the bill of complaint is sufficient in law, it
doth accordingly adjudge, order and decree that the said demurrer of N oremac, Incorporated, be, and the same is hereby overruled.
And at another day, to-wit: In said Court on the 29th
day of April, 1933.
DECR.EE.
This cause came on this day to be again heard upon the
papers formerly read, and, on motion of the defendant, Noremac, Incorporated, by its counsel, leave is granted the said
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defendant to file its answer herein and the same is accordingly- filed.
page 12

~

The Answer of Noremac, Incorporated, referred
to in the foregoing decree is in the following words
and .figures :
ANSWER.

The answer of Noren1ac, Incorporated, to a bill of complaint filed against it, and others, in the Husting_s Court of
the City of Petersburg by Centre Hill Court, Incorporated.
This respondent, reserving to itself the benefit of all just
exceptions which may be had or taken to said bill, for answer thereto or to so· much thereof as it is advised it is ma:terial that it should answer, answering say~:
FIRST: That the allegations of paragraphs 1 and 2 of the
bill are true. That the allegations of paragraph 3 are true
but this respondent alleges that the complainant, party of
the second part to the deed and ag-reement refe1:red to in
the said paragraph 3, in addition to joining in and consenting to the conveyance of lots (2) to (29), which lots included
the lots now owned by this respondent, conveyed with general
warranty any and all of the property formerly owned by it,
e.r in which it had any interest or title, embraced within the
limits of the said lots, to Centre Hill Building Corporation,
to whom American Bank and Trust Company conveyed the
said lots by, the deed a.nd agreement aforesaid. This respondent alleges further that the complainant, by the same
deed and agreement, also conveyed with general warranty
to the said Centre I-Iill Building Corporation all its right,
interest, title and estate in and to the said lots numbered (2)
to (29), inclusive, subject to the conditions stated in the said
deed and agreement. This respondent is advised, and therefore avers, that if the complainant acquired a lien
page 13 ~ by virtue of the provisions of the said deed and
· agreement such lien 'vas a right, interest, title
estate andjor property in and to the said lots and by
vi.!tue of the conveyances aforesaid the complainant divested
itself of the said lien and is, therefore, not now entitled to
enforce the same.
SECOND: That the allegations of paragraph 4 of the bill
are true.
THIR.D: (1) That it appears from the minutes of the
meetings of the complainant corporation that a meeting desig-
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nated in the said minutes as a regular annual meeting of the
said corporation was held. on the 18th day of March, 1925, at
8 o'clock P. 1\L; that a quorum was not present at the said
meeting and that the meeting was adjourned to June 5, 1925,
at 8 o'clock P. M.; that letters sent to every member of
the corporation stated that the regular annual meeting had
been adjourned to the date aforesaid, to-wit: June 5, 1925,
at 8 o'clock P. M.; that it does not appeai· that any meeting
whatsoever was held on June 5, 1925, but it does appear from
the minutes of meetings of the corporation that a meeting
referred to as an adjourned annual n1eeting was held on
June 6, 1925, at 8 o'clock P. M., and it is stated in the said
minutes that the said meeting was held pursuant to an adjournment of the regular annual meeting and that it was ordered that the letter aforesaid purporting to call attention
to the said adjourned meeting be filed with the minutes of the
said meeting, which, it is stated, was ·done. This respondent
is advised, and therefore avers, that, because the alleged
adjourned meeting was held on June 6, 1925, instead of on
June 5, 1925, the date to which the regular annual meeting
was adjourned and the date mentioned as aforesaid in the
letther purporting to call attention to the adjourned meeting,
and because all members of the corporation were not present,
the alleged adjourned meeting 'vas not a valid and lawful
meeting of the members of the corporation and the resolution,
which it is alleged in paragraph 5 of the bill was passed at
the said meeting, is null and void and of no effect
page 14 ~ whatsoever, and did not operate to fix an assessment against the lots in Centre Hill sub-division,
particularly, the lots now owned by this respondent, nor
against the owner or owners of the said lots.
(2) That it further appears from the minutes aforesaid
that a meeting designated in the said minutes as a .regular
annual meeting of the corporation was held on 17th day of
March, 1'926, at 8:30 o'clock P. 1\.f.; that a quorum was not
present at the said meeting and that the meeting· was adjourned to meet April 22, 1926, at 8 o'clock P. 1\L, at the
regular office of the corporation, 'vhich was then the Directors' Room of the Union Trust & 1\Iortgage Company; that
it appears that letters, purporting to be notices, dated 1\{ay
10, 1926, were sent to every member of the corporation purporting to call their attention to the adjourned meeting; that
it does not appear that any meeting whatso·evcr was held on
April 22, 1926, but it does appear that a meeting of the corporation was held on May 14, 1926, at 8 o'clock P. M., in the
office of Mr. Charles I-Iall Davis in the Union Trust Building
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in the City of Petersburg, Virginia, and it is stated in the
minutes that the said meeting was a meeting held pursuant
to an adjournment of the regular annual meeting of the corporation and it is stated further that it was ordered that a
duplicate of the notice aforesaid, calling attention to the adjourned meeting, be filed with the minutes but the said duplicate of the notice _does not appear with the minutes. This
respondent is advised, and therefore avers, that, because the
alleged adjourned meeting was held May 14, 1926, instead of
on April 22, 1926, the date to which the regula1· annual meeting was adjourned, because the said meeting was held in
the office of Charles Hall Davis and not in the plac'e to which
the annual meeting 'vas adjourned, to-wit: the regular office
of the corporation, the Directors' Room of the Union Trust
& Mortgage Company, and because all members were not
present, the alleged adjourned meeting was not a valid and
lawful meeting of the members of the corporation,
page 15} and the resolution, which it is alleged in paragraph
5 of the bill was passed at the said meeting, is
null and void and of no effect whatsoever, and did not operate to fix an assessment against the lots in Centre Hill subdivision, particularly the lots now o'vned by this respondent,
nor against the owner or o'vners of the said lots.
(3) That it further appears from the minutes aforesaid
that a meeting designated in the said minutes as a regular
annual meeting of the corporation was held on March 16,
1927, at "8 o'clock P. M., in the o'inces of Charles Hall Davis,
·Union Trust Building, Petersburg, Virginia; that a quorum
was not present at the said meeting and that the meeting was
adjoun1ed to meet at its regular office, which was then the
Directors' Room of the Union Trust & Mortgage Company, on
April 5, 1927, at. 8 o'clock P. M.; that it does not appear that
any meeting whatsoever was held on April5, 1927, but it does
appear that notices dated April 4, 1927, sent to every
member of the corporation stated that the adjourned
annual meeting of the corporation would be held on
April 7, 1927, at 8 o'clock P. J\ii., at the offices aforesaid of
Charles Hall Davis, and that a meeting was held at the time
and place set out in the said notices; that, although it is
stated in the minutes that the meeting so held on April 7,
1927, was held pursuant to an adjournment of the adjourned
annual meeting of the corporation, the fact that the notice
of the meeting so held on April 7 is dated April 4, the day
before the day to which the regular annual meeting adjourned,
discloses that no adjourned meeting on April 5 'vas ever contemplated or held. This respondent is advised, and there-
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fore avers, that, because the regular annual meeting was not
held at the regular. office of the corporation, the place designated in the notice of the said meeting, and because the alleged adjourned meeting was not held in the regular office
of the corporation and was held on April 7, 1927, instead of
on April 5, 1927, the date to which the regular annual meeting was adjourned, and because all members of the
page 16 ~ corporation were not present, the alleged adjourned meeting was not a valid and lawful meeting of the members of the corporation, and the resolution,
which it is alleged is paragraph 5 of the bill wa~ passed at
the said meeting, is null and void and of no effect 'vhatsoever,
and did not operate to fix an assessment against the lots in
Centre Hill sub-division, particularly the lots no'v owned by
this respondent, nor against the owner or owners of the said
lots.
(4) That it appears from the minutes aforesaid that a meeting designated in the said minutes as a regular annual meeting of the complainant corporation was held on Thursday,
.t\.pril19, 1928, at 8:00 o'clock P. M., in the offices of Charles
Hall Davis; that the Section 2 ·of Article 1 of the by-laws of
the said corporation provides that the annual meeting of
the members of the congregation shall be held in the principal office of the said corporation on the 3rd Thursday of
June in each year, if not a legal holiday, but if a legal holiday,
then on the day following; that it appears from the minutes
aforesaid that a meeting designated in the said minutes as
a regular annual meeting of the members of the said corporation was held on Thursday, June 28th, 1923, which day
in the year 1923 was the fourth Thursday in June and not
the third Thursday. in June, the day provided in the bylaws for the regular annual meeting of the said corporation ;
that the minutes disclose that action was taken at the meeting held as aforesaid on June 28, 1923, to pass what purported to be a resolution to amend the aforesaid Section 2
of Article 1 of the by-laws of the said corporation so as to
provide that the annual meeting of the members should be held
on the 3rd vV ednesday in 1\riarch of each year instead of on the
third Thursday in June. This respondent is advised, and
therefore avers, that the attempt as aforesaid to amend Section ·2 of Article 1 of the said by-laws was wholly ineffectual
to make a change in the date of regular annual meetings and
the date for such meetings remained the third
page 17 ~ Thursday in June. This respondent charges that
the aforesaid meeting held on Thursday April 19,
1928, was not a valid and lawful meeting of the corporation
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because it was not held a.t the regular office of the corpora.:.
tion and because it was not held on the day: provided as aforesaid in the by-laws for such annual meetings, to-wit: the
third Thursday in June, nor was it even held on the day set
out in the invalid amendment aforesaid, to-wit: the third
Wednesday in ~larch, and all of the members were not present,
by reason of which facts the resolution which it is alleged
in paragraph 5 of the bill was passed at the aforesaid meet·ing of April 19, 1928, was null and void and of no effect
whatsoever and did not operate to fix an assessment against
the lots in Centre Hill sub-division, particularly the lots owned
by this respondeut, nor against the owner or owners of the
said lots.
FOURTH: That it appears from the minutes aforesaid
tha.t the annual meetings for the years 1925, 1926 and 1927
were not held on the third rrhursday in June of the said
year, the day provided in the by-laws for such meetings but
were held on the third Wednesday in March of the said years,
thse day set out in the invalid amendment aforesaid; that the
said meetings were therefore not valid and lawful meetings of
the corporation and by reason thereof, among other reasons,
the three alleged adjourned meetings which were suppos·edly
held pursuant to adjournment of invalid and unlawful annual meetings aforesaid, were not valid and lawful meetings
of the corporation and the resolutions alleged to have been
passed at the said meetings are null and void and of no effect
whatsoever and did not operate to :fix an assessment against
the lots in Centre Hill sub-division, particularly the lots
owned by this respondent, nor against the owner owners of
the said lots.
~IFTH: That Section 6 of Article 1 of the by-laws of
the corporation provides that a quorum at any meeting of
the members shall consist of the lot o"TUers or their tenants,
representing a majority of the lots, numbered 1 to 30 inclusive, on the plat of Centre Hill property, such representa. tion being either in person or by proxy.
·
page 18 ~
(1) 'l'hat it appears from the minutes aforesaid
that at the alleged regular annual meeting on
April 19, 1928, the roll call showed eight members present,
and twelve proxies; making a total of twenty members represented; that the eight proxies filed with the said minutes
include a proxy executed by T. J. Gills a.nd Robert Cabiniss,
neither of whom were lot owners or tenants of -lot owners.
This respondent is advised, and therefore avers; that the said
Robert Cabiniss, at the time· of the said meeting was president of the Bollingqrook Construction Company, the then
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owner of the four lots now owned by this respondent, but
that the proxy was not executed by the said Robert Ca.biniss
as president of the said corporation and did not operate to
confer upon the proxy named the power to vote the interest
of the said corporation. This respondent believes, and therefore avers, that in the count of the representation by proxies
at the said meeting, the proxy executed by Robert Cabiniss
was erroneously counted as representing the owner of four
lots; that the proxies aforesaid of Robert Cabineis and T. J.
Gills were of no effect 'vhatsoever and tha.t only 15 lot owners,
less that a majority, were present or repres·ented at the said
meeting, and the resolution alleged in paragraph 5 of the bill,
·is therefore null and void and did not operate to fix an assessment against any lots in Centre Hill, particularly the lots
owned by this respondent, nor· against any owner or ownel's
of the said lots.
(2) That it appears from the n1inutes aforesaid that a.t the
alleged regular annual meeting on April 7, 1927, there were
present the owners of seven lots in person, and by proxy ten,
making a total of seventeen lots represented; that the seven ·
proxies filed with the minutes included proxies executed by
Robert Cabiniss and T. J. Gills, neither of whom were· lot
owners or tenants of lot owners, and that for reasons stated
in the paragraph last preceding the said proxies were of no
effect whatsoever, and that· the consequences thereof are as
stated in the said paragraph.
page 19 ~ That at the alleged adjourned meetings held on
June 6, 1925, and on May 14, 1926, certain mem.
bers were represented by proxies but the said proxies are not
filed with the minutes of the said meetings and this respondent is not at this time advised as to validity of the said
proxies.
SIXTH: That the alleged assessments referred to in the
resolutions set out in paragraph 5 of the bill are excessive
and are made for purposes in addition to those for which
the covenant set out in paragraph 3 purported to authorize
assessments and the complainant corporation appropriated
funds, and incurred expenses, for purposes· in addition to
those for which assessments were purported to be authorized
as aforesaid, by reason of which facts the said alleged assessments are null and void.
SEVENTH:: That the lots owned by this respondent are
not lots in Centre Hill Court nor are they lots of Centre Hill
Co1,1rt, Incorporated, and are not therefore lots the owners
of which are i.·eferred to in the resolutions alleged in paragraph 5 of the bill to have been passed in the years 1926,
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1927 and 1928; that lots number 2, 3, 4 and 5, owned by this
respondent, are located as shown on the plat of Centre Hill
-Court which plat shows The Court as a distinct portion of
the sub-division from which the said lots 2, 3, 4 and 5 are
completely cut off by other lots as well as roadways; that
.a resolution purporting to have been .passed at a meeting of
the corporation in 1924 provides that the lots_ of the said
sub-division, with the exception of ''Centre Hill Mansion'',
.be designated as parts of "Centre Hill Court", but that this
respondent did not have notice of the said resolution when it
purchased its said lots.
EIGHTH: This respondent is not advised regarding the
circumstances, other than those hereinabove s·et forth, affecting the validity of the four meetings referred to in paragraph
.5 of the bill and the validity of the resolutions alleg·ed to
have been passed at the said meeting and, therepage 20 ~ fore, makes no denial or admission in respect to
such circumstances but calls for strict proof of all
circumstances bearing upon the validity of the said meetings
and resolutions.
NINTH: That the allegations of paragraph 6 of the bill
are admitted with the exception of the allegations that assessments were made and that the aforesaid lots 2, 3, 4 and 5
became subject to an assessment each of the years 1925, 1926,
1927 and 1928 of $25.00) each, amounting in the aggregate to
($400.00).
TENTfi: That the allegations of paragTaphs 7 and 8 are
denied.
ELEVENTH : That the claim ass-erted by the complainant
in the bill of complaint has been barred by laches.
And having fully answered, this respondent prays to be
hence dismissed with his reasonable costs in this behalf expended.
NOREMAC, INCORPORATED,
By PLUlVIMER & BOHANNAN,
Its attorneys.
And at another day, to-wit: In said Court on
page 21 ~ the 31st day of July, 1933.
DECRE.E.
This cause came on this day to be again heard, upon the
papers formerly read, upon the depositions taken after duo
notice, and filed on behalf of the complainant, upon the written
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stipulation· of· fa~ts agreed, filed this day by leave of Court,
and was argued by counsel.
UPON CONSIDERATION W·HEREO·F; the Court being
of opinion that by virtue of a certain deed and agreement
between American Bank and Trust Company, ·Centre Hill
Court, Incorporated, and Centre Hill Building Corporated,
dated October 13, 1912, and recorded in the Clerk's Office of
this Court, in Deed Book 81, at page 313, there was created
in favor of the complainant an equitable lien on each and all
of the lots in the Centre Hill Subdivision, in the City of Petersburg, Virginia, which said lots are shown on a certain
plat, recorded with said deed, the amount of said equitable
lien to be fixed annually by the complainant, but not to exceed the sum of Fifty Dollars ( $50.00) per lot for any one
year, and the Court being further of opinion that the amount
of the assessment per lot, for the years 1926, 1927, 1928 was .
·fixed by Centre Ifill Court, Incorporated, at Tw-enty-five Dollars ($25.00), for each of said years, by resolutions adopted
at valid meetings of said ·Centre Hill Court, Incorporated,
but that the meeting- of said Centre Hill Court, Incorporated,
· held in the year 19·25, and purporting to assess each lot the
sun1 of Twenty-five Dollars ($25.00) f·or that year 'vas not
properly held, and was, therefore, a nullity, the Court doth
so decide, and doth accordingly adjudge, order and decree
tl1at Centre Hill Court, Incorporated, is entitled to and is
hereby declared to have a first and prior lien, subject only to
tl1e lien of. taxes against Lots Nos. Two (2), Three (3), Four
(4), and Five ( 5), of Centre Hill Subdivision, now standing
in the name of Noremac, Incorporated, the amount of said
lien being the· sum of Two Hundred and Fifty Dolars
($250.00}, being the sum of Three Hundred Dollars ($300.00),
tl1e amount of the assessment on said lots for the said three
years less the sum of Fifty Dollars ($50.00} paid by Boilingbrook Construction Corporation on account of
page 22 ~ said assessment, with interest thereon from the 1st
da.y of July, 1928, until paid, and it is further adjudged, ordered and decreed that unless the said lien be satisfied within five days from this· date, that ·Alexander Hamilton, Jr., who is hereby appointed a Special Commissioner
for the purpose, is hereby authorized and directed to take
J>ossession of the aforesaid property, which is subject to the
aforesaid lien, and offer the same, by pubHc auction, for rent,
for cash, for the term of one year, after first advertising the
time, place and terms of said auction for ten days, by not
less than five insertions of notice in The Progress-Index, a
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newspaper published in the City of Petersburg, Virginia. But
before acting under this decree, the said Special Commissioner shall give bond before the Clerk of this Court, in the
penalty of One 'Thousand Dollars ($1,000.00), with surety
approved by said Clerk, and conditioned upon his faithfnl
performance of the duties imposed upon him by the terms of
this and any further decree of this Court in this cause. And
the said Special Con1missioner shall report to Court how he
shall have executed this decree.
·
And N oremac, Incorporated, one of the defendants, herein, thinking itself aggrieved by this decree and desiring to
present to the ·Supreme Court of Appeals of Virginia a pe~
tition for appeal therefrom, the Court doth suspend the ·execution of this decree for a peri0d of 60 days from the date
hereof, provided the sa.id defendant, or some one for it, shall
within 20 days from the date of this decree give bond with
surety before the Clerk of this Court in the penalty of Three
Hundred & 00/100 Dollars ($300.00), conditioned according
·
to laVf.
,

:

I

I

'

The Depositions and Written .Stipulation of facts agreed
referred to in the foregoing decree are in the following words
.and figures:

DEPOSITIONS.
M·RS. ANNIE H. GILLS,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
page 23

r

DIRECT E.XAMINATION.

By ~r. White:
Q. You· are 1\{rs. T. J. Gills, are you not f
A. Yes, sir.
Q. Are you the owner of. a residence in the Centre Hill
Subdivision customarily called. Centre Hill ·Court Y
A. Just a lot.
Q. How long have you owned this lot?
·
A. That is something I could not tell you. Maybe ever
since it was first organized. I do not know.
Q. You have personally owned it since 1924, haven't you f
A. I reckon I have. The reason I do not know is that 1\fr.
Gills simply bought it and put it in ·my name.
Q. You did own this lot in 1927, didn't you, Mrs. Gills Y
A. Yes, I know I did.
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Q. Mrs. Gills, at the regular meeting of the Centre I·Iill
Court, Inc., the corporation which is composed of the owners
of property in Centre Hill Court., it appears that there was a
proxy signed "T. J. Gills". I hand you this proxy and ask
if you recognize that signature Y
A. (Examining.) Yes, sir, I do.
Q. Mrs. Gills, what authority, if any, has Mr. Gills with· respect to that lot in the Centre Hill Court 7

Objection: The proxy is signed "T. J. Gills'' and it does
not appear that ~ir. Gills intended to act as agent for any
one when he signed it. It appears as his own instrument.
Any evidence to vary this violates the pa.rol evidence rule.
There is no ambiguity to be explained. In the absence of any
evidence that ~Ir. Hills intended to act as agent eyiden~_ of
his supposed authority with respect to Mrs. Gill's lot is immaterial. The signature negatives the idea that Mr. Gills·
intended to act as agent.
A. He has absolute authority for anything for me.
Q. And you ratify any act of Mr. Gills with re-.
page 24 ~ spect to that lot'
Objection: Leading. There can be no ratification unless
the supposed agent intended when he acted to uct as agent
for the supposed principal. No such intention is apparent
here. Possibly the ''act of Mr. ·Gills'' was the act of signing
the proxy. If the proxy had been executed by ~ir. Gills as
the duly authorized agent of :Nirs. Gills no ratification would
be needed; and the evidence is irrelevant. If there ·was no
such authority the proxy was void; it was Mr. Gills' perRon» 1
act; he owned no lot. No power was vested in the person
llamed as proxy. The· act of executing the proxy was void.
A void act cannot be ratified. Even if ratification might bP.
possible here for some purposes, no action by Mrs. Gills at
this time can operate directly or indirectly to render binding
·upon this defendant a transaction that did not bind it when
it bought its lots. l-Ienee, evidence to show ratification is immaterial. No written authority to execute the proxy was given
by the lot owner.
A. Yes, absolutely~
Q. Any action that ~Ir. Gills takes with respect to this
lot, and any paper that he signs with respect to it, is it done
with your consent?
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Objection: Leading. It has not been shown that Mr. Gills
has .taken any action with respect to this lot, or that he has
sig·ned any paper with respect to it. It does not. appear
tha.t Mrs. Gills consented to the sig'lling· of ·this proxy at the
tilne it wa.s signed.
A. Yes, absolutely.
Q. This particular proxy, exoouted by Mr. Gills, do you
ratify that as your proxy?
Obje~tion: Same objections as stated above regarding rati·fica tion of void acts. .A. proxy cannot be ratified. The parol
evidence is violated.

A. Yes.
- Q. At a meeting held in the yea.r 1928 there appears a
·proxy signed "T. J. Gills", dated April16, 1928. I hand you
that and ask if that is J\Ir. Gills' signature?
A. (Examining.) Yes, it is.
Q. With respect to this proxy, signed "T. J.
page 25 ~ Gills", was that proxy executed under your authority?
Objection: Evidence as to authority of :Nir. Gills as agent
it does not appear that Mr. Gills intended to act as agent; on the contrary the proxy appears
as his own act. Parol evidence rule is violated.

inadmissib~e booaus~

A. Well, he just had authority to do anything that was
necessary about the lot. I could not say that I set any limits
t.o his action~. He just said he had something to do about it
and went· ahead and did it.
Q. You ratify the proxy, do you?
Objection: Leading. Same as abov:e as to incompetency
of evidence of ratification of the proxy. A proxy cannot be
ratified. .A. void act cannot be ratified; nor can the act of
one not acting as an agent. No ratification .at this time can
affect this defendant's rights.
A. Yes, and any proxy he gives.
Q. And Mr. Gills understands that f.
Objection: Leading. Not competent to testify as to what
!Yir. Gills understands. It is immaterial whether Mr. Gills
understands, or not, that 1\frs. Gills "ratifies" his acts.
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A. Yes, sir.
Q. And you ratify any action taken at that meeting, do
you 1 You ratify his acts at that meeting?
Objection: Leading. Same objections ·as above as to ratification at this time. It is not shown that ~{r. Gills acted at
t.l1e meeting; or if he did that he acted as an agent.
·
A. Yes, absolutely.

By Mr. White:
Q. ~{rs. Gills, when this lot was bought, did you or Mr.
Gills buy it, I mean, negotiate for the purchase of itj
Objection:

Irrelevant and immaterial

A. Mr. Gills.
Q. From the time of its purchase, what authority did you
give Mr. ·Gills with respect to the lotY
·Objection: Leading. Implies she gave some aupage 26 ~ thority. Same objections as above as to irrelevancy of evidence of Mr. Gills' authority; i.e. Mr.
Gills' authority is immaterial. It does not appear that he
acted as agent.
A. I gave him authority to do anything he wanted to do
with it.
Q. He has a1wa.ys had that authority ever since it was
bought!
Objection: Leading. Evidence of authority of Mr: Gills
is immaterial. Parol evidence rule is :violated.
A. Yes, sir.
Q. And he knew itt
A. Yes, sir.
CROSS EXilfiNATION..
By Mr. Bohannan-:
Q. Mr. Gills did not own this property in 1927 or 1928, did
he?
A. I imagine we owned it before. that, but I do not remember the time we bought it. I know we have owned it a long
time.
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Q. Do you know whether or not Mr. Gills owned it in .1927
or 1928!
A. He owned the two lots on the corner, and he sold one
and kept the other. I am sure it has been more than six or
seven years ago.
Q. Are you able to state whether or not he owned these two
lots or any lot there in 1927 and 1928 ¥
. A. I should think the record would show it.
· Q. You have testified to the ownership of the property, but
it was not so clear. So I ask you again if he, ~ir. Gills, owned
any lot in that subdivi·sion in 1927 or 192R Y
· A. I know he owned it before .then.
Q. Did he own it in those two years¥
A. If he owned it before then, he would certainly own it
still.
Q. Mr. Gills you say then owned the lots in 1927
page 27 ~ and 1928.
. . _
A. Yes.
Q.. What is this authority that you refer to that Mr. Gills
had with respect to the lots Y Was that an authority from
you?
A. I was authority to do everything necessary. He always
has my authority to do anything at all. He has had it for
about thirty years, and I think it will keep on a while longer.
Q. Is that authority in writing?
A.. It has never been necessary to put it in writing
Q. It is not in writing1
A. No, sir, it is not in writing. I suppose he took that
authority about· thirty years ago last Jannary when we were
married. And I suppose that authority will hold good. We
have never had any occasion to change it.

RE-DffiECT EXA1IINA.TION.
Bv Mr. White:
· Q. Mr. Gills has acted for you in colni.ection with this matterY
·

Objection: Not proper on re-direct. Leading.
A. Yes, sir, always.
Q. With your knowledge and consentY

Objection: Not proper on re-direct. Leading.
A. Yes.

-
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And further this deponent saith not.
Signature waived by consent· of counsel.
page 28 }

ROBE.RT CABANISS,
a witness of lawful age, being first duly sworn, deposes and says as follows:
DIRECT

EXA~IINATION.

Bv Mr. White:
·Q. l\!Ir. ·Cabaniss, what was your connection with the Bollingbrook Construction Corporation 7
A. I bought the ground and a partially completed building, and I had the building completed and rented it out.
Q. The Bollingbrook Construction Corporation was a corporation tha.t owned what is now known as Centre Hill Apart- ,
ments, was it not 7
A. Yes, sir.
Q.. Do you recall who were the stockholders of this corporation 7
Objection: Immaterial who stockholders were.
A. I was practically ·the whole of the stockholders. I
gave Mr. P. S. Pugh one share, and I gave my wife one share.
And I do not remember who the others were. I can not re·
call that now.
.
Q. With the exception of two shares of stock, the reJnainder of all of the capital stock of the corporation belonged
to you7

Objection: Leading. Varies previous answer.
A. Yes.
Q. What. office did you hold in the corporation~

Objection: Immaterial. No act of witness as officer of
the corporation appears in evidence. Leading.
·A. President.
•
Q. Who had the management of the corporation?
managed itt

'\Vho

Objection: Who managed the corporation is immaterial.
. ~o a~t of any one acting in such a capacity appears.·

------,
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A. w·ell, I suppose. I had the management of it,
but I .was away ·from town a good deal, in the
sawmill business, and Mr. Pugh was the Treasurer, and he
and J.\;fiss Hudson did the most of the looking after it .
. Q. Did the Bollingbrook Construction Corporation own
the Centre Hill Apartments in the years 1927 and 1928? .
A. 1res, sir.
·
Q. You are familiar with the organization of Centre Hill
Court, Inc., are you not Y
page 29

- Objection: Leading.
A. Well, I kno"r there is such a corporation, but I have
never examined the books or the charter or anything in connection with it.
Q. 1rou knew that the Bollingbrook Construction ·Corporation was a n1ember of the Centre Hill C.ourt, did you not1
Objection: Leading.
A. 1res, sir.
Q. By v:irtue of this lot ownership Y
Objection: Leading.
A. Y·es, sir.
.
Q. At the meeting of Centre Hill Court, Inc., held on April
7, 1927, there was presented a proxy, dated· April 7, 1927,
executed in the name of Robert Cabaniss, appointing Mrs.
Charles Hall Davis as proxy to attend this meeting. I hand
you this paper and ask you if you executed it Y
· ·
A. (Examining.) Yes, sir, I did.
Q. On whose behalf did you execute it Y
Objection: The paper speaks for itself. The question
states it was executed by Robert Cabaniss. The answer vio.
lates the parol evidence rule. Not shown that he
page 30 ~ had authority to execute a proxy to bind the· corporation that owned the lot.
A. On behalf of myself as president of the Bollingbrook
Construction Corporation.
Q. You practically considered yourself the Bollingbrook
.Construction ·Corporation, did you, M'r. Cabaniss Y
Objection: Cannot thus disreg·ard corporate entity. Leading. Immaterial.
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A. Yes, sir.
Q. Was that proxy recognized as valid by the Bollingbrook
Construction ·Corporation?
Objection: Immaterial.
A. Yes, sir. I never heard it questioned.
Q. At a meeting of Centre Hill :Court, Inc., held on April
1.9, 1928, a proxy was presented, dated April 18, 1928, appointing Charles Hall Davis as proxy to attend that meeting.
I hand you this proxy and ask if you executed that?
A. (Examining.) Yes, sir.
Q. Was that also executed on behalf of the Bollingbrook
Construction Corporation?
·
Objection: Leading. Same objection as above in regard

to .the 1927 proxy. Parol evidence rule is violated.
A. Yes, sir.
Q. Did the Bollingbrook Construction Corporation recognize that proxy as valid f
Objection: Immaterial in absence of showing recognition
with full knowledge of factual and legal situations. Recognition at this time cannot bind defendant: the question enlbraces a conclusion of law and fact.
A. Yes, sir.
Q. Did the Bollingbrook Construction Corporapage 31 ~ tion recognize as valid the transactions of the
meetings in 1927 and 1928 to which I have just alluded?
Objection: Immaterial in absence of showing recognition
with full knowledge of facts. -S'uch recognition cannot bind
this defendant. ·
A. So far as I know. I never heard it questioned.
Q. Mr. Cabaniss, at each of those meetings an assessment

of $25.00 per lot was made on each of the four lots on which
the ·Centre Hill . A.partments were built. Did the Boilingbrook Construction Corporation know of those assessment~,
and know who was entitled to the amounts derived from
those various assessments Y
Objection: An answer not responsive.
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A. I purchased the property at public auction, but I understood soon afterwards that the Centre Hill Court, Inc.,
was entitled to a tax of $25.00 per year per lot. And I thought
that did not need any assessment; I thought it stood right
straight through; that it was a debt owed by the owners of
the lots.
Q. And you recognized those charges of $25.00 per year
for each lot each lot as valid charges against the lots 1
Objection: Leading. Immaterial whether witness recognized charges as valid.

A. Yes, sir.
Q. It is alleged in the bill of complaint in this cause that

there are assessments against these four lots for the years
.1925, 1926, 1927 and 1928, aggregating $400.00, subject to a
credit of $50.00. Will you state whether or not that that is
your understanding of the situation 1
A. I could not say from recollection exactly what the
amount is. I know that I was $400.00 or $500.00 behind, and
I would have paid it if I had had the money.
pag·e 32 ~

CROSS EXA1t1INATION.

By Mr. Bohannan:
Q: J\fr. Cabaniss, were you ever expressly authorized by
the corporation to execute a proxy on its behalf?
A. I virtually considered myself the corporation; that is,
the owner of the corporation; and, when I was notified of the
meetings, I never attended them. There were several meetings and I never attended a single on. I told them to go
. ahead and do whatever they wanted to do and that it would
be all right with me, thinking that I would have to pay $25.00
per lot as long as I owned the property there. Al)d I usually
gave the proxy to J\frs. Dayis. I cannot say that they were
always made out to her. I do not remember it now.
Q. But you were never expressly authorized by the Board
of Directors or the stockholders to execute the proxies.
Q. We ne.ver had any meetings of that effect.
Q. Were you ever authorized in any way by the corporation to take any action that might be calculated to lead to
the creation of a lien on the property'
A. I thought it 'vas a lien when I boug·ht the property. I
did not think it was created afterwards. I thought it was
created before I bought the property. That was my understanding· of the ·matter.
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Q. Were you ever authorized by the corporation to take
any steps to,vards the making of an assessment against the
property?
. A. Considering that I was the owner of the property and
practically the corporation itself, why I never thought oi
that. The Bollingbrook Gonstruction Corporation never had
a meeting for anything of the kind.
Q. You were the owner to such an· extent that
page 33 } it was not necessary in your opinion, for you to
·
sig·n the name of the corporation 7 Is that so 1
A. Yes, sir. lVIr. Pugh was the Secretary-Treasurer, and
whatever I did was with his knowledge and consent. lie was
in the office there with me, a.nd these things were signed when
they came up. And he was aware of it, and no objection was
ever made to it that I ever heard of.
Q. And you would regard these assessments, then~ as assessments against your own property, in effect, would you 1
A. Against the corporation. Against a corporation which
I owned.
Q. But you said that you we.re the corporation Y Were
you?
A. I was the owner of the corporation, but not the corpora·
tion.
Q. You were not the sole stockholder, were you~
.
A. No, my ,~ife _and Mr. Pugh were also stockholclerH.
Q.. In what way did the corporation recognize these assessments as being valid 1
A. I paid them whenever I had the money to pay then1.
Q. Did the -corporation ever have any occasion to pass on
the validity of the assessments for the year 1928 7
A. Not for any year.
Q. Or for the year 1927?
A. I say, not for any year. It was never questioned one
way or the other.
,
Q. It never was considered, as a matter of fact, by thecorporation as to the assessments for those two years, was
-it?
A. Those two years were not different from any other
years.
Q. But the corporation did not have occasion to consider
the validity of the assessments for the years 1927 and 1928,
did it?
A. It was not questioned one way or th~ other, ·
page 34 ~ sir.
.
Q. Did you or anyone on behalf of the corpora
t.ion ever examine the books of the corporation to determine
whether or not these assessments were passed 7
4
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Witness: Which corporation do yon mean Y
Attorney:. The books of the Centre Hill Court, Inc.
A. No, sir.

•

RE-DIRECT

EXA~1INATION.

By :M.r. White:
Q. As a matter of fact, Mr. Cabaniss, when yon knew of
something and acted with the consent of Mr. Pugh, the majority of the stockholders and the majority of the board of
directors had acted, hadn't they?
Objection: Leading. Includes questions of law. Informal action of majority of board or stockholders immaterial.
A. Yes, sir.
RE-CROSS EXAMINATION.
Bv Mr. Bohannau:
"'Q. Did yon and Mr. Pugh take action of that kind in regard to these assessments?
·
A. Mr. Pugh generally signed the checks. The check.'3
were generally drawn and signed by Mr. Pugh.
Q. Did yon and Mr. Pugh ever take any action, that yon
refer to here, that would be the action of the corporation as
far as the assessments for the years 1927 and 1928 are concerned?
A. I do not remember any specific action then. Whenever
we had any money, and 1\frs. Davis, or l\iiss Ryland I think it
was at one time, the different ones in charge, would tell us
that they needed some money, we sent it to them; and if we
did not have it, we expressed regret and did not send any.
.
Q. How many stockholders were there in all in
page 35 ~ the Bollingbrook Construction ·Corporation 1
A. I think there were only three. I am not positive of that, but I think so. It was myself, Mr. Pugh and Mrs.
Cabaniss, my wife.
Q. Do you know whether Mr. Pugh had knowledge of the
circumstances attending the passage of these resolutions or
not?
A. I can not testify as to another man's knowledge.
·Q. So you do not know whether his knowledge in this respect 'va~ the knowledge of the corporation or not?
.A. I cannot sa.y, sir.

-----
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By Mr. White:
Q. J\IIr. Pugh knew that there were assessments against
·
the lots ov~r there, didn't he~
0 bjection = Leading. Immaterial. Action is meeting; not
mere knowledge of an of.fieer essential to corporate action.
A. I do not think we considered them as assessments. I
think we considered them as due-practically a mortgage on
the property until paid.
Q. Mr. Pugh had knowledge of that fact, didn't hel
Objection: Leading. Immaterial. Mr. Pugh's knowledge
is immaterial.
A. We discussed it, and he certainly had knowledge of it.
By Mr. Bohannan:
Q.. Can you say that he had knowledge of the assessments
for the years 1927 and 1928~
A. I presume ~o. I cannot state that positively.
Q. Yqu do not know whether he had knowledge of it or not
for those years Y
A. No, sir.
And further this deponent saith not.
Signature waived by consent of counsel.
l.ffiS. S~LIE BERNARD DAVIS,
a witness of lawful age, being :first duly sworn,
deposes and says as follows :
page 36

~

DIRECT EXAMINATION.

By Mr. White:
Q. Mrs. Davis, you have been a lot owner in the Centre
Hill Subdivision ever since the subdivision was fonned, have
you notY
A. Yes, sir.
Q. And as such you have been a memher of Centre Hill
Court, Inc., ever since it was organized?
A. I have.
Q. How long· have you been President of Centre Hill Court,
Inc.?
A. As to that you will have to refer to the books-;.
Q. You have been President ever since 1925, ac:acording to
the record of the company. Is that correct1

·----~
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A. I will stand by that.

Q. Did you attend a meeting of Centre Hill Court, Inc.,

which was held in June, 1925 ~ Were you present in person?
Witness: If you will allow me to see my signature there,
I can tell you.
(Book handed to witness.)

A. (Examining.) I attended that meeting.
Q. According to the minutes of this meeting, the reg·ular
n1eeting was called for ~larch 18th, at which time, there not
being a quorum present, the meeting was adjourned to meet
on June 5, 1925. · That is certified to by Mr..}[. G. Bowles,
Hecretary, and yourself Y
· A-. (Examining.) Yes, that is correct.
·
Q. It appears that although this meeting was
page 37 ~ adjourned to June 5, 1925, according to the minutes
which followed this notice, the meeting was held
on June 6, 1925. Have you any independent recollection of
that!
A. (Examining book.) I cannot say that I have. There
was great similarity in our meetings. In act, we had to
struggle v:ery hard to get a sufficient number of the members of the corporation for a quorum.
Q. Do you know whether the meeting was actually held on
,Tune 6th or June 5th Y '
A. I do not.
Q. The notice which was read to the meeting states that
tl1e date of meeting was June 5, 1925; and the minutes recite
the next day as t4e actual day of meeting. Would it have
been possible to have changed this meeting one day after it
had been called for a set date¥ Would it have been possible
to have called the meeting for June 5th and then actually
held on June 6th T
Objection: Leading. What was possible has no probative
value and is immaterial and irrelevant.
A. I do not think so, unless it was an adjourned meeting.
Q. Would it be possible that this was a typographical error
in the minutes of the meeting Y
Objection: Leading. What was possible had· no probative
value and is immaterial and irrelevant.
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A. More likely so.
Q. I notice tha, t there were thirteen members present in
person at this meeting, pursuant to the notice. Do you have
v,ny recollection of having changed the date of the meeting
from June 5th to June 6th!
A. None whatever. I have no recollection-if
page 38 ~ this will clarify things of any transaction minutely
other than what is shown by that book. So that
I shall have to stand or fall by that book. I have not really
felt it necessary to tax my mind with the details of those
transactions.
Q. Who sends out notices of the meetings f The Secretary?
A. Yes, the secretary. All of the clerical work, so far as I
know, has been attended to by the secretary~ I pave never
done any of the clerical work. \Ve have had in both instances
-efficient secretaries, people who I think would not be questioned as to their integrity or their intentions.
Q. Mrs. Davis, so far as you know have all the _meetings
of the members of Centre Hill Court, Inc., been held after
due notice to the members Y
A. I know of uo exception; that is the meetings and adjourned meetings.
Q. .So far as you know, whenever any business had been
transacted, has there been a quorum present Y
Objection: It does not appear that witness attended all
meetings or was in position to know when a quorum was
present. Minutes are best ev:idence. The question embracee
a m3:tter of law insofar as quorum depended on validity of
proxies.
A. Absolutely so. I should not have considered it a meeting without a quorum. We have adjourned on one or two occasions because we did not have a quorum.
Q. Since you have been President of .Centre Hill Court,
Inc., has any member of the corporation ever questioned any
of the assessments made by the corporation against the lots?
Objection: Immaterial.
A. Not so far as I kno'Y· Not to me at any rate. And,
in fact, I should say that as far as I understand
page 39 r it there has been a valid understanding with the
ow·ners who ha.v:e taken hold of the propm·t.y that
they we·re personally obligated for this money, as a just debt,

o2
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or, I might say, a lien, with the exception of Mr. Miller, who
represents Noremac, Inc.
(J. Mrs. Davis, I hand you what purports to be the minute
hook of Centre Hill Court, Inc., and I am going to ask you to
identify, for the record, the minute,l3 of that corporation for
those meetings held in the years 1925, 1926, 1927 and 1928.
-Are those the complete minutes, so far as you kno~, for the
years 1925, 1926, 1927 and 19281
Objection: Resolutions in the supposed minutes purport
to make personal assessments and for purposes not. authorized by the covenant set out in the bill. No lien exists by
virtue of the covenant or resolutions so the evidence is irrelevant. The lien even if created is subordinate to. that
tllru which this defendant claims. The supposed lien is not
recorded.
A. (Examining.) Yes, so far as I know, they are.
Mr. White: I offer in evidence the papers just identified
by ~Irs. Davis as the minutes of the meetings of Centre Hill
Court, Inc., for the years 1925, 1926, 1927 and 1928.
Accordingly filed, designated as Exhibits Nos. 1 to 4, inclusive.
.
By stipulation of counsel only the material portions of these
1ninutes have been incorporated into the evidence.
· Mr. White: I intend to include all paeprs filed in connection with these minutes, including proxies, copies of notices,
a11d memoranda of every sort, along with the record of t~e
1ninutes of these four n1eetings, including· the memoranda of
· adjourned meetings.
Objection: The proxies of Gills and Cabaniss are
page 40 ~ void because executed by parties not owning lots.
Proxy of Young, Executor is void.
1\fr. White:
Q. Mrs. Davis, I hand you three books, one dated June,
1922; one dated July, 1922, and the last being a pad notebook, and I ask you to identify these three books and state
what they are7
A. (Examining.) These books represent a record, to the
best of my knowledge and ability, of every penny that has
ever been paid out by Centre ·Hill Court, Inc., snice I have
been president of the organization.
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I would like to add that this has been strictly my individua.J
I'ecord of the expenditures, not that I felt it necessary, but
because I deen1ed it expedient against just such an emergency
as has arisen.
Accordingly filed, designated Exhibits Nos. 5,, 6 and 7.
[By stipulation of counsel only material portions of these
books are incorporated in the record.]
CROSS EXAl'IINATION.
Mr. B ohanna:ri :
Q. Mrs. Davis, there was a meeting to which you have referred that was held on ~{arch 18, 1925, and which appears
from the minutes to have been adjourned to June 5, 1925. It
appears from the minutes, howe~er, that the meeting was
l1eld on June 6th instead of June 5th. Yon have no recollection of which date is correct, have yon Y
A. I would assume that yori would have to take the record
as it appears there.
Q. Yon would say that it is June 6th?
page 41 ~ A. I would say that as the book states it so I
say.
.
Q. It appears· that there were present at that meeting thirteen members in person and four by proxy. Are you able to
state where the proxies presented at this meeting might beY
A. I imagine that they are in the book there. Bnt I can
state this with certainty: I do not recall any meeting ever
being held in which proxies were presented, that the proxies
were not actually handed into my hands.
Q. You do not remember whose proxies these were?
A. I do not. Except that the minutes will probably show
whoHe proxies they were. I could not recall the proxi.es for
that meeting·, or for any meeting, unless I referred to the
book.. And,. unless the book gives that information, I would
· not be able to furnish it to you at this late date.
Q. Do you lmow whether the Bollingbrook Construction
Corporation was represented at that meeting· by proxy or· in
person?
A. I know that it was represented. And I do lmow that
Mr. Cabaniss on most occasions sent in his proxies either to
my husband or to myself, and that they were voted as coming
through Mr. Cabaniss for the corporation 'vhich he represented. If there is a technical difference between the corporation and 11:r. Cabaniss, I did not. know it; nor do I yet
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know the difference. The proxies were duly signed and given
iu.
·
Q. Do you think that ~{r. Cabaniss's proxy was used at
this meeting in 1925?
A. I would have to refer to the books to find that out. I
cannot say that Mr. Cabaniss's proxies ·were handed in at that
meeting as against ~Ir. Gills' or of dozens of others which
·
were at various times handed in to me at meetings.
page 42 ~ Q. Mrs. Davis, you say that these meetings were
held after due notice. What was the nature of .
the notice that was given of this. meeting in 1925 1
A. I assume the notice of that meeting, without having
actual recollection of it, was ·the same then· as was always
the practice: that it was sent out by the secretary the required number of days ahead.
Q. Do you know what provision is. made in the by-laws for
the giving of notice for the regular annual meetings of thB
corporation Y
A. It is shown in the book.
Q.. You do not know?
.
A. _I would prefer for you to get such data from the book.
Q. Was any notice of these meetings ever posted in the
park ways or courts on trees Y
A. Yes.
Q. Was that done in 1.9251
A. I have no reason to assume that it was not. I either
posted such notice or had my emissary do so for me.
Q. How many days' notice was given by· that method Y
A. Refer to the book and let me know it.
Q. I am referring to the notices that were posted on trees?
A. You will have to get that from the book. I refer you
to the book for that information; that is, to the by-laws. I
looked at it at the time.
Q. It appears from the minutes that in 1926, on March 17th,
what purports to be a regular annual meeting of the corporation was held, but because there was not a quorum the .meeting was adjourned to meet on April 22, 1926. And it appears
from the minutes that after that a meeting was held on May
14, 1926, and not on April 22nd. Do you have any
page 43 ~ independent recollection of the dates Y
A. None whatever.
Q. You would say that the dates in the minutes would be
correct rather than your recollection, would you?
A .. Well, I would say that our books have been put in evidence, and that all deductions will have to be made from those
minutes as to the thne of adjourned meetings.

-.-
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Q. It appears that the regular meeting that I have just referred to was held in the directors' room of the Union Trust
& Mortgage Company but that the adjourned meeting Wfl~
held in the offices of J\IIr. Charles Hall Davis. Do you know
which place was the regular meeting place of the corporation for that year Y
A. I cannot say that there was any necessity for having a
definite .place to meet. Any place mentioned specifically in
the notice given out would cover that point. We have generally had them in one of two places. Frequently, when thern
was not a quorum there, we would adjourn to some other
place, and, if it was more convenient to the members of the
Court to come to our home, they would come there rather
than to Mr. Davis's office.
Q. Do you know what place was provided in the by-laws £or
· the meeting of the corpo1~tion Y
A. I do not. I suppose the books will show it, if it was
necessary. It may not have been necessary. At times we
Inet at the. Armory; we met in the Bank Building, and at othc1·
times, at personal solicitation of various Court members, we
frequently met in :Wir. Davis's office, that being more convenient.
Q. Mrs. Davis, in counting the proxies, how many votes
were usually assigned to the proxies which were sent iu by
Mr. Cabaniss?
A. I do not know, but I would assume it to be
page 44 } by lots, there being four lots, one for each lot. .
Q. It appears that in 1927 a meeting that purported to be a reg·ular annual meeting of the corporation 'vas
held on March 16th, that a quorum was not present, and that
the meeting was adjourned to April 5th. It further appears
that an adjourned 111eeting was held on April 7th, and not
on April 5th. Do you ha:ve any recollection of which date
is correct!
A. I recall on one occasion that 've had g·reat difficulty in
getting a meeting, and that there were several adjournments.
Just on what date the actual meeting took place, I ean not
recall. I hope the books will show it.
Q. You do not know in what year that was true: .do yon?
A. I can tell by referring to the books. if it is shown there.
Q. It appears that there are filed with the minutes of this
meeting a. proxy executed by ~fr. Cabaniss. Could you ~;ay,
if that proxy was filed with the minutes, that that wa~ counted
as one of the proxies?
A. If it was referred to in the minutes of the corporatio~
that would be the natural assumption.
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(-l. And you would say, if among these proxied is the proxy
of 1\Ir. Cabaniss, that that was assigned four Yotes in the
counting of the votes presented at the meeting¥
A. ~Ir. Cabaniss has never sent me a proxy that I under~tood was for one lot as against any two lots or three lots.
Jt has always been for the representation of his whole ownerhip, which was four lots.
Q. And this you would say was counted as four V
A. Yes.
A. There is also a proxy executed by lV[r. T. J.
page 45 ~ Gills accompanying· these minutes. Would you, in
vie'v of the fact that that proxy is with the minutes, say it was counted among the proxies referred to in the
n1inutes?
A. I would.
Q. And would that be true also of the proxy exeeuted by
W. S. Young·, executor, also filed with the minutes Y
A. I assume that any proxy :filed ·with the minutes of any
given meeting would be counted for that meeting.
Q. Do you know for whom Mr. W. S. Young was executor?
A. He was ·executor for whoev.er had the legal ownership
in the lot designated on the plat as being owned originally
by either Mrs. or Mr. Morrison. It is a corner lot there.
The original ownership was in a Morrison, and at his or
her death it ·went to some of 1\tfr. Young's people. I do not
recall who it was, whether it was to his wife or to their
children. But whatever proxy he handed in to me, we looked
on as thoroughly legal.
Q. It appears, Mrs. Davis, that a regular annual meeting
was held on April 19, 191R Do you have any recollection
yourself as to whether or not that was the correct da.teY
A. I will stand by the date on the books. I do not kno·w
of any other. I have no recollection of dates of meetings.
Q. You had charge of the books of the corporation, did
you?
A. Not at any time.
Q. I mean the books of account 1
A. Not at any time. They were in the hands of the accredited secretary..
1

· And further this deponent saith not.
S'ignature waived by consent of counsel.
page 46 ~

1\IISS S. 0. RYLAND,
a witness of lawful age, after being duly sworn,
deposes and says as follows :

-------~-------,
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DIRECT EXAMINATION.
By Mr. White:
·
·Q. J.\IIiss Ryland, what is your connection with Centre Hill
Court, Inc.?
A. Secretary-treasurer.
Q. How long- ·have you been secretary-treasurer Y
A. I think since 1926. I am not quite sure of the date.
Q. Miss Ryland, I hand you a book and ask you if yon
will identify it Y
A. (Examining.) I do.
Q. What is that book~
A. This is the book showing the receipts and disbursements of tl1e corporation.
·Q. Who keeps that bookY
A. I do.
Q. That is the book of account showing receipt~ and disbursements of Centre Hill Court, Inc. Y
A. Yes.
l'Ir. White: I offer this book in evidence.
Accordingly filed and designated as Exhibit No. 8.
[By stipulation only material portions of this book are incorporated into· the record.]

By Mr. White:
Q.. :Miss Ryland, are the entries in that book there, of the
receipts and disbursements, correct?
A. So far as I know they are. I try to make
page 47 ~ them correct in every instance.
Q. Will you please look at this· record and state
from it, if you can, the amount due Centre Hill Court, Inc.,
from the owner of the lots on which the ·Centre Hill ApartJnents stand!
•
A. (Examining.) $350.00.
Q. Will you please state on what pages of this book, which
we have just introduced in evidence, appears the list of all
disbursements of the corporation for the years 1925, 1926,
1927 and 1928 f
A. (Examining.) Pages 52, 53, 54, 55, 56 and 57.
Q. Do those pages contain an itemized statement of all
of the disbursements made by Centre Hill Court, Inc., during
those years?
A. They do.
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Q. Do these books contain a list of all. disbursements made
by Centre Hill Court, Inc., at all times since 1925 Y
A.· Yes.
Q. The book seems .to begin in 1922 Y
A. Yes, I suppose that was when 1\ilr. H. G. Bowles took it
over.
Q. Do the entries in this book contain entries of all moneys
collected by Centre Hill Court, Inc., since 1925 Y
A. Yes.
Q. How long have you been a member of Centre Hill Court,
Inc.f
A. I think since 1919.
Q. Yon ·have b€en a member continuously since 1925?
A. Yes.
Q. Have you attended the meetings of Centre Ifill Court,
Inc.,. since 1925 t
· A. Yes.
.
Q. Do you have any independent recollections of
page 48 ~ the meeting which was held in 1925, on June 5th or
June 6th?
·A. I remember the meeting. I remember being there.
Q. The minutes of the meeting, which have already been
introduced in evidence here, show that the notice of the meeting recited June 5th as the date of the meeting was held on
J"nne 6th. Have you any recollection with respect to the
dntesY
A. I have not:
. Q. Have you any recollection with respect to whether or
not there was a change in the date of this meeting after the
notices were sent out?
A. No, I have not.
.
Q. Do you think you would l1ave a recollection if the date
had been changed after the notices were sent out Y
A. We have had to change the dates so many times that I
could not remember t}lis particular time.
Q. What is the proceedure when you have to change the
date?
A. We give a further notice when the date is changed.
Very often we find that the date set does not suit the members, and then we set another da.te at a time when we can get
them to come, and then we send out further notice.
Q. Do you always send out further notices when the date
is changedf
A. Not always a written notice, but every member is notified either in person or by phone.
Q. What is the time required to give notice of a meeting'

r
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A. Two days I think the by-laws require. But we practically always giv:e at least a week's notice.
Q. Miss Ryland, as secretary of the organization, you
have the custody of the minutes book, do you not'
A. Yes.
Q. Are the minutes of meetings held in 1926,
page 49 } 1927 and 1928 corre·ctly recorded so far as you
know?
A. Yes, so far as I know.
.
Q. You were not the secretary in 1925, were you 7
A. No.
Q. In the meeting which was held in 1926, on ~Iay 14th,
it is recited in the minutes. that notice of the meeting was
given under date of 1\!Ia.y lOth. Is that recital in the minutes
correct?
.
A. I assume that it is.
Q. The original notice is not recorded along with the
niinutes. Have you any reason to believe that that was not
the date of the notice Y
A. No, I have not.
Q. Miss Ryland, has a.ny member of Centre Hill Court,
Inc., ever raised a question as to the validity of the meetings of the corporation.

Objection:

Immaterial.

A. No.
Q. When. these meetings passed resolutions stating the
amount which each lot was assessed for Centre Hill Court,
Inc~, what notice, if any, was sent to the lot owners Y

Objection: No notice required.
A. They were duly notified after the meeting of the assessment. A statement was sent to them.
Q. Did any of the lot owners ever question the validity of
the assessment upon receipt of this notification Y
A. No.
Q. Do you know whether the ;Bollingbrook Construction
· Corporation received notice of the assessments Y

Objection: Immaterial. The question here is as to the
validity of the alleged assessments and notice is
page 50 } not essential to their validity.
A. Yes, they did. Since I have been secretary, they did.
. Q. Did they ever acknowledge their indebtedness Y

7(}
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Objection: .Acknowledgement .. or lack of their debt .does
not affect the validity of the assessm-ents; certainly not in
absence of a showing that an acknowledgement was made by
the corporation with full knowledge of the legal and factual
situation surrounding the alleged making of assessments.
A. Yes.
Q. Did they ever question the validity o.f.the. assessment
against them~
Objection: Immaterial.
A. Not at all.
'

!

••

CROSS EXAMINATION.
By Mr.. Bohannan:
. Q. Miss Ryland, you would not undertake to contradict
any of the dates or times set out in the minutes, would you Y
A. No, I could not contradict them. .
.
.
Q. Can you state on what days meetings of. the corporation
are to be held 1
A. We have never had any stated date since I have been a
.
member of the corporation.
Q. You never had a stated date .for your regular meetings Y
A. No, sir. When we needed money in the treasury, we
usually called a meeting.
.
Q. Where was the proper place for the holding of the meetings in the yeat~s 1925, 1926, 1927 and 1928 ~
A. When 1\llr. Bowles 'vas Secretary we met at the National
Bank. That was when he was over there, and, when he
came to the Union Trust & ~Iortgage Compa.ny, we met at
the Union Trust & Mortgage Company; and then, after Mr.
Bowles left, we met in Mr. Davis' office. We had no especial
place of meeting.
Q. Did you make all of the entries that appear
page 51 ~ in this book for the years 1925, 1926, 1927 and
1928~

.

A. No, sir. I was not Secretary in 1925.
Q. ~Iiss Ryland, in what way did the Bollingbrook Construction Corporation recognize the assessment?
A. Well, they made several payments, partial payments
there; and they recognized it by stating that they would pay
as soon as they could-when they had the money.
. .
Q. Did they expressly recognize or acknowledge the assessment made in 1928 Y
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.A. I think a payment has been made on it since 1928. I am
not definite about that. I think the books will show whether
it has been or not.
Q. Was the pa.yment on the 1928 assessment!
..A. No.
Q.. It was not applied to any particular year 7
A. It would have applied to the .first assessment that was
due, I should think.
Q. Could you say, as a matter of fact, that the payment
ma,de by the Bollingbrook Construction Corporation was an
acknowledge1nent of the validity of the assessment -for any
particular year.
A. I think it was an acknowledgeme,~t of the assessments
due by the corporation at the time the· payment was made.
Q. They did not pay all of any one, did they!
A. No.
Q. Well, then, could you say that tha.t payment was an acknowledgment of the validity of any one of the assessments Y
· A. No, I cannot say that it was, but I think it was an acknowledgment that it was all valid.
Q. But you do·not know?
A. No, I do not know.
page 52 .~ Q. How many members did you regard as a
quorum at a meeting?
A. Fifteen. I think there are twenty-nine lots.
Q. Isn't it· true that there are thirty lots?
A. I think there are two lots that are regarded as half lots ;
and that would make it twenty-nine.
Q. Are you. familiar with the by-law provisions as to how
many members constitute a quorum?
A. ·A majority.
Q. A ma.jority of how many lots Y
A. Twenty-nine lots.
·
Q. (I-Ianding· paper to witness) Will you refer to this section, Article 1, Section 5. Does that refresh your memory
as to how many constitute a quorum Y
A. (Examining paper) That says a majority of the owners
of thelots 1 to 30, but it takes two of those lots to form one,
and they only have a half vote-.
·
Q. Where is your authority for that, Miss Ryland Y
A. I suppose it is in the by-laws.
Q. What is the provision of the by-laws, aside from what
you say, as to how many members constitute a quorum Y
A. I think fifteen full lots.
Q. I ask you what is the provision of the by-laws as to
that?
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A. (Reading) ''A quorum at any meeting of the memb~rs
shall consist of the lot owners or their tenants representing a
majority of lots numbered 1 to 30 inclusive on the plat of
Centre Hill property, such representation being either in person· ·Or by proxy.''
·
Q. Can you point to any other by-la,vs or any other paper
that relates to a half vote for any lot Y
A. I do not know. I do not know where it is, or
page 53 ~ whether it is in there or not, but it has always
been that way since I have been Secretary-at
least I have considered it so.
Q. Will you refer to the by-laws and state the date of the
annual meeting?
A. (Reading) ''The annual meetings of the members of
this corporation shall be held in the principal office of the corporation on the third Thursday of June in each year if not
a legal holiday, and, if a legal holiday, then' on the day following'', and that was amended June 28, 1923.
Q. Can you refer to or produce the minutes of any meeting at which the by-laws were amended in that respect¥ .
A. (Referring to paper) At a meeting held on June 28,
1923, the following resolution was adopted: ''Section 2 of
Article ~ of by-l3:ws are amended so as to read as follows:
That the annual meeting of members of this corporation shall
be held in the principal offices of the corporation on the third
Wednesday in March of each year, if not a legal holiday, and,
if a legal holiday," then on the day following.''
Q. Was that meeting, the minutes of which you are referring to, a regular annual meeting of the corporation Y
A. (Referring to book) The minutes so state.
Q. Do the minutes states the day of the week on which the
meeting was held?
A. No, .they do not.
Q. The day of the month is the 28th?
A. Yes, the 28th of June.
Q. Then tl1at meeting could not have been held on the third
Thursday of June of tliat year, could it, as proyided in the
original by-laws!
page 54 J A. No, it could not.
Q. There are proxies fil~d with the minutes of
the meeting for the years 1927 and 1928. Can you state
whether or not these proxies that are filed there are the
proxies referred to in the minutes Y
A. Yes, they are.
Q. There appears among these proxies a proxy of Mr.
Cabaniss. Can you state how many votes were assigned to

Noremac, Inc., v. Centre Hill Court, Inc.

73

that proxy in the count of the votes present at this meeting?
A. Four.
Q. Can you state whether or not the office of Mr. Charles
Hall Davis was ever designated as a regular meeting place
of the corporation 1
A. I cannot recall that it was. Do yon mean if it was ever
designated in the notices sent out Y
Attorney: No, I mean was it ever designated by resolution
of by-laws.
A. (Continued) Not that I recall.
RE-DIRECT EXAMINATION.

By Mr. White:
Q. ::Miss Ryland, the notices given of the meeting sta:te
the place as well as the date of meetings, do they not 1
Objection: Leading. Notices are best evidence of what
they state. Not proper on re-direct.
A. Yes, sir.
Q. This meeting, which was held on June 28, 1923, at which
the by-laws -were amended, was it held pursuant to notice according to those minutes 1
A. (Examing paper) So far as I kno,v, it was.
Q. The minutes recite that it was held pursuant to notice
duly given, don't they f
A. Yes, sir, I am certain that it was pursuant to
page 55 ~ notice duly given.
Q. 1\1iss Ryland, was any business ever transacted at a meeting where it had not been ascertained that a
quorum was present 1
Objection: Embrace a question of law. The validity of
the .proxies depends on points of law on which the witness
does not appear qualified to express an opinion. Not proper
on re-direct.
·
A. No.
Q. Whenever the minutes recite the presence of persons
by proxy, were those proxies actually ascertained and pre·
sented to the· meeting7
A. Yes, sir.
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Q. Was the sufficiency of the proxies passed· upon by the
meetingf
·
Objection:
A. Yes, sir.
·
Q. Was this done before it was determined whether or not
the meeting was open for business f
A. Yes, sir.
Q. I notice that the proxies are not filed with the minutes
of meetings in 1925 and 1926. Have you any idea what has
become of them f
A. No, I have not. 1925 was prior to my holding the office.
Q. So far as you know, w~re the meetings at which the
assessntents were made against lot owners for the years
1925, 1926, 1927 and 1928, held after due notice to the members and at a meeting at which a quorum was present?
Objection: Leading. Two questions in one. Not proper on
re-direct. States facts not in evidence.

A. Yes.
RE-CROSS EX.A.l\IIINATION.
By ~fr.. Bohannan:
Q. Mi~s Ryland, you stated that at all of the meetings it
was ascertained whether or not a quorum was present, did
you notf
A~ Yes.
page 56 F Q.· And you stated that the sufficiency of the
proxies wa~ passed upon by the meeting Y
A. Yes.
Q. In what w~.y did the meeting pass upon the sufficiency
of the proxies 7
.
,.
A. The proxies were· read and py common conse11.t they
were accepted.
Q. If they were apparently regular on their face they were
accepted?
A. Yes.
Q. The .meeting, or no one at the meeting went into the
·
question of the legality of the proxies f
A. Nobody questioned them at all. No.
Q. You would not undertake to say 'vhether or not, as a
matter of law, these proxies were sufficient, would you f
A. I would not. No.
·
Q. You state that all of the meetings were held upon due
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notice. .Will you _state what notice was given of the regular
meetings?
A. I know notice was sent to each member, and public
notices were posted in several conspicuous places on the court.
Q. If a meeting was not held on the date designated in the
by-laws for a regular meeting, would you say that notice
could be given in the manuer provided for notice of regular
annual meetings? I mean, for example, if the. date set by
the by-laws for the regular annual meeting had passed and
.no meeting 'vas held, 'vas it customary to giv-e the notice
in the manner provided for the giving of notices fo.r regular
annual meetings Y
A. Yes, we ahvays did that.
Q. You did not in such cases follow the method provided
for the giving of notice of special meetings of the corporation, or the calling of special meetings of the corporation,
did you?
page 57 ~ A. Well, it was practically the same thing. We
.
met the provisions. We posted notices, and mailed
written notices to the members.
Q. Did you comply with the provisions of the by-laws there
for the manner of calling a special meeting in such cases?
A. Yes.
Q. Will you state, then, just what you did in cases where
the regular meeting was not held on the proper date T
A. (Referring to paper) At any meeting that was not held
on the proper date, the special meeting·s were· called by members of the corporation owning at least five of the lots Nos.
1 to 30 inclusive on the plat of Centre Hill property made by
John W. Hayes, Civil Engineer, dated 1910.
Q. And that procedure was followed in.the year 1923 when
the by-laws were amended to change the date of the meeting¥
·
A. I was not Secretary at that time.
Q. Well, you cannot state, then, whether that meeting was
called in that manner or not Y
A. I could not state it. Because I did not send out the
notices for that meeting.
Q. Can you state any me-eting at which tha.t procedure was
followed?
A. Yes.
Q. Do the minutes disclose it Y
A. I do not know that they do, but we always got enough
members to agree to come, to say that they would come at
a certain time before 've ·fixed upon the date to meet; and it
was always more than five members. We always had it understood.
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Q. You are referring now, thougl.1, to the special meetings
,of the corporation.
A. Yes.
.
Q. You are not referring now to any meeting designated as
a regular meeting of the corporation Y
.
page 58~ A. Well, for those that were not held on the
.
regular date; the annual meetings were not held
on the regular date.
Q. Well what? You did not finish your a~swer T
A. I said I was referring to the meetings of the corporation.
Q. Which meetings are you referring to now that were held
pursuant to a call of the nature that you have just stated Y
A. I am referring to the special meetings.
Q. Which do you mean Y
·A. I suppose to all meetings that were not held on the dates
specified in the by-laws.
·
Q. But ·suppose you have not stated specifically now what
meetings were held pursuant to a call of the kind that you
ba.ve said was used in some instances Y
A. Well, I cannot say positively what particular meetings
there were.
Q.. You would not regard an adjourned meeting that was
held pursuant to an adjournment of a. regular meeting a.s a
called meeting of the corporation, 'vould you Y
A. No; sir_

By Mr. White:
Q. Miss Ryland, a.Il of the members of Centre Hill Court
live right around the~e in that community, don't they?
Objection: Immaterial. Not proper or re-direct.
A. Yes.
Q. Has there ever been any lack of harmony in the meetings of Uentrc Hill Court T
Objection: Immaterial.
'

A. No, it has been very friendly.
·Q. Have any of the members of Centre Hill Court ever
been disposed to question the' legality of any of
page 59 ~ the meetings, either of the notice or the date or
in any other way Y
Objection: Immaterial.
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A. None whatever.
Q. Has each member of Centre Hill Court been kept informed as to what Centre Hill Court was doing Y
Objection:

Imma.terial.

A. Yes, as far as we could. They have been invited to
come to the meetings, and have been sent notices and urged
to come to the meetings. Some of them have not attended,
but they have been kept in touch with it so· far as we could
do so.
Q. Have they accepted the benefit of what Centre Hill Court,
Inc., has done in the matter of keeping up the driveways,
parkways, etc., and the lightingt
Objection: Leading. States as facts that there were benefits. No evid~nce as to benefits. Not proper on re-direct.
'A. Yes, sir.
Q. Has any one ever expressed any objection to the way
the work was being done, or to the purposes for which the
money was being. applied Y
A. Not that I know of..
Q. Centre Hill Court, Inc., is regarded as a more or less
co-operative association, is it not, Miss Ryland Y
A. Yes, sir.
.
Q. These minutes of meetings that you held, were they
always done upon the advice of legal counsel, or have they
been done the best way you knew how to do it; that is, the
writing of the minutes, and the calling of meetings, etc. t
A. Not alwa.ys. Sometimes I have done it the best I knew
how, and sometimes l\{r. Davis would advise me ..
Q. Has any money of Centre Hill Court, Inc.,
page 60 ~ collected by these assessments, ever been used for
any purpose other than those- for which the corporation was formed; for the purpose of keeping up the parks,
streets, lanes, etc., on the property i
A. No.
Q. When workmen were employed, who paid them off?
A. Mrs. Davis.
.
Q. Who issued the checks Y
A. Mrs. Davis issued the checks.
Q. Did she sign the checks Y
A. She signed them, and I signed them.
Q. You signed them and she countersigned them?
A. Yes.
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Q. When the money is received, who deposits it in .ballk Y
A .. I do.·
Q. And you keep the accounts and that is what is set forth
in the record there (indicating exhibits)¥
A. Yes, sir.
Q. Who has charge of keeping the property in condition
and cutting the lawn and ,doing the repair work on the trees,
. etc. Who handles that?
A. A committee appointed by the members of the corporation.
Q. Who 0. 1{. 's these bills before they ar eordered to be
paid?
. .A. Well, I suppose the committee does that.
Q. And do you ascertain that they are correct before you
pay them?
A. Yes.
Q. ·You· check them before you pay them?
A. Yes.
Q. What do the people who live out there call the. subdivision; the Centre Hill Court or Centre. Hill
page 61 ~ Subdivision or 'vhat?
A. Centre Hill Court.
Q. Do they say they live in Centre I-Iill Court? Is· that
the way they describe it?
Objectio:Q.: Immaterial what people call the subdivision.
It is not shown that this fact was known to the defendant.
. Not proper on redirect.
A. Yes, sir.
I.

By Mr. Bohannan:
Q. When did the fiscal year of your corporation begin
and end?
A. I do not think we had a.ny fiscal year. The assessments
are made for the calendar year.
And further this deponent saith not.
Signature waived by consent of counsel.
page 62

~

STIPULATION OF FACTS AND AGREEMENT OF COUNSEL.

Counsel for the complainant and counsel for the defendant, Noremac, Incorporated, hereby stipulate and agree· that
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the following shall be regarded as the evidence, and the only
evidence, in this case (except the depositions of Sallie Ber:..
nard Davis, Mrs. T. J. Gills, Robert Cabaniss and l\Hss S. 0.
Ryland) necessary for the decision of the issues of this case
and all of the said -evidence shall be regarded as parts of
the record:
(1) That that portion of the certificate of incorporation of
Centre llill Court, Incorporated, which is set forth in paragraph 1 of the bill of complaint is correctly set forth and is
the only portion of the said certificate that is material to this
case.
(2) That those portions of the deeds referred to in paragraph 2 and 3 of the bill of complaint which are set forth
in the said paragraph are correctly set forth and are the
only portions of the said deeds that are material to this case.
( 3) Tha.t according to a plat of Centre Hill Subdivision
dated 1910 and recorded with a deed from Charles Hall
Davis to Paul Pettit and Emitt Seation, Trustees, dated
June 25th, 1910, and recorded in the Clerk's Office of the Hustings Court of the City of Petersburg, Virginia, in Deed Book
77, at page 516, there were 30 lots in the said subdivision;
that according to a plat of the said subdivision dated 1912 and
recorded with a deed from Paul Pettit and Emmitt Seaton,
. Trustees, to American Bank & Trust Company, dated October
15, 1912, auq. recorded in the Clerk's Office aforepage 63 ~ said in Deed Book 81 at page 308, there were 29
lots in the said subdivision, the .reduction in the
number of lots having been brought about by a shifting of
the boundary lines. in ~uch manner as to enlarge the size of
certain of -the lots in the said subdivision; that reference to
the lots in the deed and agreement between American Bank
& Trust Company and_ Centre Hill Court, Incorporated, and
Centre Hill Building Corporation dated October 15th, 1912,
were the lots as shown on the last mentioned plat showing only 29lots in the said subdivision; that Centre Hill Court,
Incorporated, was incorporated in 1910 and its by-laws were
adopted at the first meeting of its incorporators was held
in that year, but the said corporation did not function until
the year 1912, after the execution of the deed and agreement aforesaid and until the year 1912 had no members except Sallie Bernard Davis, owner of lot number 1 and the
American Bank & Trust Company which owned all of the
lots in the said subdivision with the exception of lot number 1.
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page 64}

(4) That the following are excerpts from the
minute book ~f Centre Hill Court, Incorporated:
Petersburg, Va.,
Marcho18, 1925.

The regular Annual Meeting_ of Cent~e Hill Court, Inc.,
was called for March 18th, 1925, at which time there not
being .a: quorum 'present the meeting adjourned to meet at
its regular office in the City of Petersburg, Virginia, on Friday
evoening, June 5th, at eight o'clock.
H. G. BOWLES,
Secretary.
0

0

MRS. CHARLES HALL DAVIS,
President.
MINUTES OF ADJOURNED ANNUAL MEETING OE,
CENTRE HILL COURT, INCORPORATED, HELD
AT PETERSBURG, VIRGINIA, ON JUNE
6TH, 1925, AT 8 :00 P. ~I.
Pursuant to adjournment the regular annual meeting of
Centre Hill Court, Incorporated, was held in the Directors'
Room of the Union Trust & Mortgage Company at the Northwest Corner of Tabb and Sycamore Streets in the City of
Petersburg, Virginia, on June 6th, 1925, at 8:00 P. M.
Mrs. Charles Hall Davis, the President, called the meeting
to order, and on motion, she was elected Chairman of the
meeting and Mr. IL G. Bo,vles recor.ded.
'Thereupon, the Secretary presented a duplicate original
of a letter dated May 25th, 1925, sent to every member calling
special attention to this adjourned meeting, 'vhich letter was
ordered to be inserted in the Minutes at this point, which
is accordingly done as follows :
Petersburg, Va.,
Centre Hill Court, Inc.,
May 25th, 1925.
Dear Member:
At the regular Annual Meeting qn March 18th, a quorum
not being present, said meeting was adjourned to meet a.t
8 o'clock p. m. June 5th, 1925 at its regular place in the
Director's room of the Union Trust & Mortgage Company,
in the City of Petersburg·, Va.
It is urgently requested that every member be present, as
there will be business of importance to transaction, and in
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case any member cannot .attend, such member will please
send proxy to some other member in order that the representation may be as nearly complete as possible.
This letter is due notice of said adjourned Annual Meeting.
The following important matters, and some
page 65 } others, will come up for consideration and action
at the meeting: ·
1. Report of Lighting Committee.
2. Consideration of Street Improvements.
3. Report of .President and S.ec'y.-Trea.surer, showing all
receipts and disbursements since the resignation of Mr.
Blanks, also submittal of ne"\v account book showing standing
of all accounts to date.
4. Decision as to amount of 1925 assessment.
. 5. What course shall be pursued in cases 'vhere members
are unduly in arrears, and fail to show proper interest in
settlement of past due assessments.
6. Election of officers for ensuing year.
7. Any other matters affecting the interest of the Court.
It is also urged that all members who have not paid asses::;ments to date (including 1924) will please send checks to
the Treasurer on or before June 1st, so that no past due
accounts shall be reported at the meeting.
It is important that you 'comply with this request and we
shall hope to hear from you accordingly. Your dues to date
are$ ...... .
·Yours very truly,
H. G. BOWLES,
Sec'y.-Treas.
Approved:
l\iRS. CHARLES HALL DAVIS,
President.
Thereupon, the Chairman appointed a Committee consisting of :Nlrs. Ernest Jones as Chairman, Mrs. J. McTalley,
who, with l\ir. Bowles as Secretary, sho:nld ascertain and report the members present.
The Committee thereupon reported as present in person
thirteen (13) men1bers and by proxy four (4) out of a total
of Twenty-nine (29) members, being a total of seventeen
(17), or more than a majority.
Thereupon, the meeting "\Vas decla.red open for business.
Thereupon, on motion of Mr. Sollod, duly seconded and
unanimously carried, it was
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·RESOLVED, ~-that the owner of each lot in the Centre·
Hill· subdivision is hereby assessed the sum of $25.00, payable within sixty (60) days from this· date, to be used for
paying the taxe·s on the property of Centre- Hill- Court, Incorporated, and for keeping up the driveways; walks, streets
and parkways belonging to· the Corporation, and ·for paying
the other expenses of the Corporation; this being
page 66 ~ the assessment for the year 1925.
Ther~ being' no other business the· meeting was
adjourned.
·
! .
H. G.• BOWLES,
Secretary.
·~ Approved:

........................ '
.

l · · '·

President.·

NOTICE OF ANNUAL }.fEETING OF MEMBERS Or,
CENTRE HILL COURT, INC. TO BE HEL!) ·
.
ON J\tiARCH 17, 1926.
You are hereby notified that the regular annual meeting
of the members ·of Centre Hill Court,- Incorporated, will be
held -at the--Director's. Room of the Union Trust & Mortgage
Company, Corner. Sycamore and ·Ta.bb Streets, Petersburg,
Virginia., on Wednesday, March 17th, 1926, at 8 :30 o'clock
P. ·M; .for the purpose of- receiving the reports of the of,Ucers
and trustees and acting thereon; for electing · ·. trustees and .offi.cers for the. ensuing·~ year; for assessing
the charg·es ~gainst -the members for the ensuing year, and
for- the -trans-action of any and all business t]lat may be
brought before the said meeting.
Respectfully,
CENTRE HILL COURT, INC.OR; -·
PORATED,
; . . -~ . ·;
By ............................. -.. .
. Secretary & _Treasli~?-r.

Petersburg Va.
March 8th, 1926
. .·.

Petersburg, Virgini~.~ .
·
~ar~ 17~h,: 192e:.

The regular Annual 1\f.eeting of Centre Hill Court, Inc.,
was called for March 17th, 1926, at which time there not
being a quorum present, the meeting was adjourned to meet
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at its regular office in the City of Petersburg, Virginia, on
Tuesday evening, April 22nd, 1926, at eight o'clock P. M.
··~

, ~ .. _..

.. .

H. G. BOWLES,

Sec~etary.

. . . . . . . . . .......... '
-~

·

-President.

pa-ge· 67 }:MINUTES OF ADJOURNED ANNUAL MEETING OF· CENT-RE HILL·.. -COURT, INCORPORATED, HELD AT PETERSBURG, :·v'11.,
.
M.AY-14, 1926,- AT 8:QO P.M.
~-

- .

-

·---

-

PURSUAN'J!. TO ADJOURNJ\IIENT the regular annual
meeting of CENTRE HILL COURT, INC. was held in the
office of l\1:r. Chas. Hall Davis, in the Union Trust Building,
in the City of Petersburg·, Va., on May 14th, 1926, at 8:00
P.M.
1\frs. Chas. liall Davis, the President, called the meeting
to orger, and·· on ,~nrotion 1\!Irs. Davis was elected Chairman
of. th~ m.~eting. a11d .:Nir. E. S. Jones Secretary, Pro·. Tem.
Thereupon the President presented_ a duplicate original
of notice dated 1\·fay lOth, 1926 \vhich' 'vas· ·sent to every· member of the Corporation calling· attention to the adjourned
meeting, which lintice· .was;ordered to be inserted in the -minutes- at -this- point; ·which is accordingly done.
·..
There . 'vere present at the meeting the o'vners of ten lots
in per~on, and by proxy six, making a total of sixteen lots represented.
Thereupon, a quorun1 being present, the Meeting was declared open for business~
Thereupon, on motion duly made, seconded, and unanimously carried, it was
RESOLVED~- that the ·o-wner of each lot iri the Centre.. Hill
Court is·: h:ereby· assessed the· ··sutn ~f twenty five dollars
($25:00) ·payable within ·sixty days from this date to be used
fo~ paying the·-taxes on the property of Centre Hill Court,
Inc., •and ·r6r the upkeep of streets, walkways and parks belonging to the Corporation, and for any other necessary expens·e ·of the Corporation, this being the assessment for the
year 1926:
·
-~ No further business appearing, the meeting adjourned~
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MRS. CHARLES- HALL DAVIS,
President.

~ ·s.-·:0.-rRYiullin~

.

Secre~ary.
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Petersburg, Va.,
March 1, 1927.

NOTICE OF ANNUAL MEETING.
Notice is hereby given that the Annual 1\tleeting of members of Centre Hill Court Incorporated will be held ori W ednes:..
day night 1\iarch 16, at 8 P. ·M., at the offices of
page 68 ~ Charles Hall Davis, Rooms 703-4 Union Trust
Building, Petersburg, Virginia.
Matters of importance are to be acted on and you are urged
to. be present. If for any reason you cannot attend, please
fill out, execute, detach and mail to 1\:Irs. Charles Hall Davis,
#1 Centre Hill, Petersburg, Virginia, the pro_xy below.
Respectfully,
l\1RS. CfiARLES HALL DAVIS,
President.
Petersburg, V a.,
March 16, 1927.
The regular annual meeting of Centre· Hill Court, Inc.., \Vas
called for March 16, 1927, at which time, there not being a
quorum present, the meeting ~was adjourned to meet at its
regular office in the City of Petersburg, V a., on Tues. evening
April 5, 1927, at 8 o'clock P. M.
S. 0 .. RYLAND,
Secretary.
MRS. CHARLES HA_LL DAVIS,
President.
Petersburg, Va.
April 4/27..
NOTICE OF ANNUAI.J MEETING, ADJOURNED.
Notice is hereby given that the adjourned Annual meeting of members of Centre Hill Court, Inc.', will be held on
Thursday night April seventh, at 8:00 P. M. at the offices
of Charles Hall Davis, Rooms 703-4 Union Trust Building,
Petersburg, Va.
·
l\iatters of importance a.re to be a.cted on and you are
urged to be present. If for any reason you cannot attend,
pleas~ -fill out, execute, detach and mail to Mrs. Charles Hall
Davis,_#l Centre Hill, Petersburg, Va. the proxy below.
Respectfully,
1\1:RS. CHARLES HALL DAVIS,
·
President.
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85

MINUTES OF AD,JOUR.NED n!EETING O~F CENTRE
HILL COURT, INC., HELD AT PETERSBURG, VA.
APRIL 7TH, 1927.
PURSUANT TO ADJOURNl\IENT THE ADJOURNED
ANNUAL MEETING of Centre Hill Court, Inc., was held
in the office of Mr. Charles Hall Davis, Union Trust Bldg.
Petersburg, Va. on the seventh day of April, 1927, at 8 P. M.
rrhe President, Mrs. Charles Hall Davis presided, and due
· proof of notice of meeting was given by the secretary. There
were present in person seven members of the Corporation
and ten proxies, making a total of seventeen, or more than a
quorum.
The following resolution was offered, and no motion duly
seconded, was unanimously adopted :
RESOLVED: that the owner of each lot of Centre Hill
Court, Inc., be assessed the sum of twenty :five dollars ($25.00)
to be used for the paying of taxes on the property of the corporation, and for the upkeep of the driveways, walkways,
streets and parks belonging. to the corporation, and for any
other necessary expense pertaining to this property.
There being no further business the meeting
page 69 ~ ·on motion, adjourned.
S. 0. RYLAND,
Secretary.
Approved:
1\:fRS. CHARLES FIALL DAVIS,
President.
The following were among the proxies :filed with the minntes of the 1927 meeting:
PROXY.
l(now all men by these presents, that I, W. S. Young, Executor do hereby appoint 1'Irs. Ohas. I-Iall Davis as my proxy,
with full power of substitution for me and in my name to
represent and vote all my interest in the Centre Hill Court,
Inc., at an adjourned annual meeting of members of said
Corporation to be held on April7, 1927 at 8:00 o'clock P. M.
at the offices of Charles Hall Davis, R.ooms 703-4 Union Trust
Building, Petersburg, Virginia, or at a.ny adjournment there- of. And I l1ereby authorize. and empo,ver my said proxy or
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his substitute to represent and vote my interest in said Corporation, at said meeting or any adjournment thereof, as
fully as if I were ·personally present and acting for myself
on all questions that may be brought before said meeting;
hereby ratifying all that my said proxy may lawfully do in
the premises.
Witness my hand and seal this 5th day of April, 1927.
W. S. YOUNG, (Seal)
Executor.
vVitness CHAS. HALL DAVIS.
ICnow all men by these presents, that I Robert Cabaniss
do hereby appoint Mrs. Charles I-Iall Davis as my proxy, with
full power of substitution for me and in my name to represent and vote all my interest in the Centre Hill Court, Inc., at
an adjourned annual meeting of members of said Corporation to be held on April 7, 1927, at 8:00 o'clock P. M. at the
offices of Charles Hall Davis, Rooms 703-4 Union Trust Building; Petersburg, Virginia, or at any adjournment thereof.
And I hereby authorize and empower my said proxy or his
substitute to represent and vote my interest in said Cor. poration, at said meeting or any adjournment thereof, as
fully as if I were p€rsonally pt~esent and acting for myself
on all questions that may be brought before said meeting;
hereby ratifying all that my said proxy may lawfully do
in the premises.
'V'itness my hand and seal this 7 day of April,
ROBERT CABANISS,

(Seal)

"\Vitness CHARLES HALL DAVIS.
page 70 ~ l{no''' all men by these presents, that l
do hereby appoint
·
as my
proxy, with full power of substitution for me ·and in my
name to represent and vote all my interest in the Centre
Hill Court, Inc., at an adjourned annual meeting of members of said Corporation to be held on April 7, 1927 at 8:00
o'clock P. 1\tf. at the offices of Charles Hall Davis, Rooms
703-4 Union Trust Building, Petersburg, Virginia, or a.t any
adjournm-ent thereof. And I hereby authorize and empower
my. said proxy or his substitute to represent and vote my
interest in said Corporation, at said meeting or any adjournment thereof,. as fully as if I were personally present and
acting for myself on all questions that may be brought before said meeting; hereby ratifying all that my said proxy
may lawfully do in the premises.
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my hand and seal this 7 day of April, 1927.
T. J. GILLS,

(Seal)

Witness R. BOYD BRAGG.
Petersburg, Va.
Petersburg, Virginia.
NOTICE OF ANNUAL

~IEETING.

Notice is hereby given that the. Annual Meeting of members
.of Centre I·Iill Court, Inc., '\rill be held on Thursday night
April 19, 1928, at 8:00 P. M., at the offices of Charles Hall
Davis, Rooms 703-4 Union Trust Building, Petersburg, Virginia.
~ratters of importanc·e are to be acted on and you are urged
to be. present. If for any reason you cannot attend, please
fill out, execute, detach and mail to Mrs. Charles Hall Davis,
#1 Centre Hill, Petersburg, Va., the proxy below.
Respectfully,
~IRS.

CHARLES HALL DAVIS,
President.

ANNUAL 1\:IEETING OF CENTRE HILL COURT, INC.,
APRIL 19, 1928.
. . The regular annual -meeting of the members of CENTRE
HILL COURT, INC., was held this day at the office of Mr.
Chas. Hall Davis, Union Trust Bldg., Petersburg, Va., at
8 P.M.

The meeting was called to order by the President, Mrs.
Chas. Hall Davis. The roll call showed eight members present,
and twelv·e proxies, making a total of twenty members represented.
On motion of Mr. Davis, seconded by Mrs.
page 71 ~ Levitt, and unanimously carried, it was
RESOLVED: that the owner of each lot in Centre Hill
Court be assessed the sum of $25.00 for the year 1928, and
payable within sixty days from this date to be used for paying taxes on the property of Centre Hill Court, Inc., and for
·the upkeep of streets, roadways and parks belonging to the
corporation, and for any other necessary expense of the corporation.
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On motion of Mr. Davis, seconded by Mr. Young, and unanimously carried, it was .
RESOLVED: that interest at the rate of 6% be charged
on all unpaid assessments for 192~ from July 1, 1928.
On motion of Mr. Davis, seconded by Mr. Jones, and unanimously carried, it 'vas
RESOLVED: That interest at the rate of 6% be charged
on ·all unpaid and past due assessments from July 1, 1!:128
until paid.
No further business appearing, the meeting, on motion adjourned.
S., 0. RYLAND, Sec'y..
MRS. CHAS. HALL DAVIS, Pres.
PROXY.
Know all men by these presents, that I Robt. Cabaniss
do ·hereby appoint Charles Hall Davis as my proxy, with full
power of substitution for me and in my name to represent
and vo.te all my interest in the Centre I-Iill Court, Inc., a.t an
annual meeting of members of said Corporation to be held
on April ~9/28 a.t 8:00 o'clock P. M. at the office of Charles
Hall Davis, Rooms 703-4 Union Trust Building, Petersburg,
Virginia, or at any adjournment ther·eof. And I hereby authorize a.nd empower my said proxy or his substitute to represent and vote my interest in said Corporation; at said meeting or any adjournment thereof, as fully as if I 'vere personally present and acting for myself on all questions that may
be brought before said meeting; hereby ratifying all that my
said proxy may lawfully do in the premises.
·
· Witness my hand and seal this 18th day of April, 1928.
ROBERT CABANISS,

(Seal)

Witness CHARLES HALL DAVIS,
SALLIE BER.NARD.
Know all m~n by these presents, that I, T. J. Gills, do
hereby appoint Miss S. 0. Ryland as my proxy, with full
power of substitution for me and in my name to· represent
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and vote all my interest in the Centre Hill Court, Inc., at

an annual meeting of membe.rs of said Corporation to be held
on April19j28 at 8:00 o'clock P. M. at the office of Charles
Hall Davis, Rooms 703-4 Union Trust Building, Petersburg,
Virginia, or a.t any adjournment thereof. And I hereby authorize and empower n1y said proxy or his substitute to repre.;.
sent and vote my interest in said Corporation, at
page 72} said meeting or any adjournment thereof, as fully
·
as if I were personally present and acting for mys'elf on all questions that may be brought before said meeting;
hereby ratifying all that my said proxy may lawfully do in
the preinises.
vVitness my hand and seal this 16th day of April; 192R

T.

J. GILLS,

(Seal)

\Vitness .... ~ ... ~ .. ~ ... ~ ....... .
That the proxies filed with the minutes of the 1927 and
1928 me~ting-s and set out in full above are the only proxies
as to which riny question is raised in this case.
(5) That the following are excerpts from the by-laws of
Centre I·Iill Court, Incorporated:
2. The annual meeting of t.he members of this Corporation shall be held in the principal office of the corporation
on the 3rd Thursday of June in each year, if not a legal holiday, but if a leg·al holiday, then on the day following.
3. Special meetings of the members may be held at the principal office of the corporation, ·at any time, upon the call of
the Trustees, or of any 1nember or members, o\vning at least
five of the lots, numbered 1 to 30 inclusive, on a plat of
Centre Hill Property, made by John W. I-Iays, Civil Engineer,
dated 1910.
.
4. Notice of m-eetings, 'vritten or printed, for every regular
or special meeting of 'the members, shall be posted. in at least
two conspicuous places in or about the Centre I-Iill Property,
and such notices shall be posted not less than two days before the date of such meeting.
_ .
5. A quort~m at any meeting of the members sha.ll consist
of the lot owners oi· their tepants, representing a majority
-bf th~ lots; numbered 1 to 30 iuchisiv~, on the pla.t of Centre
liill Property, such. representation being either in· person or
~y proxy. · A ma..jority of ·such quorum shall decide any ques·
Hon that may come before the meeting.
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(6) That the folloWing are excerpts from the minute book .
of Centre Hill Court, Incorporated:
Petersburg, Va.
June 28th, 1923.
The regular annual meeting of the members of the Centre
Hill Court, Incorporated, was held this day at the o:tfice of
The National Bank of Petersburg, pursuant to notice duly
'given.
Mrs. ·sallie Bernard Davis was elected chairman, and Mr~
H. G. Bowles secretary.
page 73 ~ The chairman appointed a committee consisting
of W. G. Becker, E. A. ~Iorrison and H. G. Bowles
to ascertain the representation at the meeting.
The committee reported eight members present in person
and eight members represanted by proxy. A quorum being
present the meeting was declared open for business.
Resolved: That section 2 of article 1 of the B.y-Laws be
amended so as to read as follows :
''That the annual meeting of the members of this corporation shall be held in the principal office of the corporation on
the third Wednesday in March of each year, if not a legal
holiday, but if a legal holiday, then ~n the day following.''
(7) That the following is a copy of the pertinent entries on
page 2 of the book of account aforesaid:
Bollingbrook Construction Co. Lots 2-3-4- and 5
Later Noremac, Incorporated.
Dr.
1925 To assessment Lots2-5 $100.00 June 25, 1930 By Check
1925*
$25.00.
1926 "
By Check
" 2-5 100.00
"
1925*
$25.00
,,
1927 "
" 2-5 100.00
1928 "
·"
" 2-5 100.00
*indicating application of payment to 1925 assessment

(8) That the book of accounts of Centre Hill Cour~, Incorporated, discloses the following items among the expenditures of the said corporation for the years 1925, 1926, 1927
and 1928, which expenditures were made from funds .realized
from the assessments aforesaid:
·
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1925.

Treasurer of Virginia-Taxes
· New Lights
Va. Ry. & P. Co.-lights
Books and supplies
Lights
Petersburg Multgraphing Shop notices sent out
H. G. Bowles-salary June and July
H. G. Bowles-Salary
H. G. Bowles-Salary Sept. to October
J. Lavenstein-Commissions
page 74

~

$ 5.00
250.00
1.00
8.25
19.50
2.85

10.00
5.00

10.00
20.55

1926.

$ 5.00
15.00
.45
1.90

Treasurer of Virginia-Corporation tax
H. G. Bowles Salary Jan. Feb. March
Light globe
Stamps and stationery
,

I;

1927.

Lights
Treasurer of Virginia Franchise tax and fee
S. 0. Ryland Secy-Salary 8 months
Stamps and stationery
Electric light bulbs
S. 0. Ryland-Salary Feb.-July

.45
5.00
·40.00
3.65
1.20

30.00

1928.

Treasurer of Virginia~State Corp. tax
Stamps and stationery
S. 0. Ryland-Secretary-Salary to May 1st

5.00
2.60
45.00

(9) That all other expenditures of the said Corporation
for the said years are conceded to have beeri made for paying the taxes on the property of Centre Hill Court, Incorporated, and for keeping up the driveways, walkways, streets
and parks, and included such items as fertilizer, calcium,
cloride, manure, hauling, labor, freight, State and City taxes
on real estate, etc.; that the total number of entries of expenditures included the foregoing made by the secretarytreasurer for the four years aforesaid were 214 amounting
in the aggregate to approximately $2,480.82; that in addition
the malting of these entries in the account book the secretary-
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treasurer kept records of all receipts of the corporation and
separate records of the accounts of the several members of
the corporation and kept the minutes of meetings and the
members and trustees of the corporation.
(10) That T. J. Gillis and Robert Cabaniss were not the
record owners of lots in Centre Hill Subdivision during the
years 1925, 1926 and 1927 and 1928.
AGREEMENT.·

it. is agreed between counsel that interest ori the ai:ri.ourit
of such assessments as the Court shall decide are liens, if
the Court decides any assessments are liens, runs ·from the
1st day of July, 1928, ·until paid; that in the event the Court
shall be of the 'opinion that a lien exists in. favor of the com.:.
plamant the Court shall apPoint a Special Commissioner,
who shall be authorized and directed to take pos.;
·page 75 } session of the aforesaid .property of the defendant
..
N oremac, Incorporated, and off.er the same· by
public aucfio~ for rent for cash for a term of one ye~, after
first adv~rtising the time, place and term~ of the said auction
fo.r teri days by not less than five insertion.s of riotice hi the
Progress-Index a newspaper published in the City of Peters·.:;
burg, Virginia.
page 76
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CERTIFICATE.

State of Virginia,
City of Petersburg, to-wit:

I, Robert G. Bass, Clerk of the Hustings Court of the said
City of Petersburg, do hereby certify that the foregoing is a
full,- tnH! rind correct transcript of the record and proceed..:
ing·s in the Chancery cause styled Centre fiill Court, Incor..:
pora.ted, Plaintiff, against Noremac, Incorporated, et als., De..:
· fendants, lately pending in said Court~
Given undet my hand this 11th day of September; 1933~
ROBERT G. BASS, Clerk.:
Fee for this transcript, $39.00.:

.A

Copy-Teste:

R. G. tt, Cik.:
M. B. WATTS, C. C.
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