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IN THE

Supreme Court Of Appeals of Yirgiliia
AT RICHMOND.

Record No. 1849
LEE ROY HARRIS,· Plaintiff in Error,
versus

J. H. ·HOWERTON .AND J. E. HOWERTON, Defendants in
. Error.

From the Circuit Court of the County of Mecklenburg,
Virginia.

PETITION.
To the Honorable Chief J'ltstice and Associate
S~tpre'me Court of Appeals of Virginia:

J~tstices

of the

..

Your petitioner, Lee Roy Harris, respectfully shows to the
Court that he is aggrieved by an order entered by the Circuit
Court of Mecklenburg County, Virginia, on July 3rd, 1936,
'in the above styled cause wherein he was plaintiff and J. H.
Howerton and. J. E. Howerton were defendants, which order
set aside the verdict of the jury and entered judgment against
·
the plaintiff.
A transcript of the record and the judgment complained of
are herewith presented as a part of this petition.
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THE CASE.

The plaintiff, Lee Roy Harris, proceeded against the defendants, J. H. Howerton and J. E. Howerton, by notice of
motion for judgment returnable on April 20, 1936, in the Circuit Court of Mecklenburg· County, Virginia, which was filed
therein on April6, 1936, and by an amendment to said motion
duly filed in said 'Court on April 27, 1936. The object of the
said notice of motion for judgment and amendment thereto
was to recover for injuries and damage to the plaintiff caused
by negligence of the defendants in parking· their truck on the
hard surfaced portion of the highway at night without having the proper light displayed thereon, and by r~ason of such
negligence the plaintiff was caused to drive his automobile
into the rear of the truck. The plaintiff claimed as his damage the sum of $5,000.00. During the course of the trial of
the case, the Court struck out the plaintiff's evidence as to
the liability of the defendant, J. H. Howerton, upon the
g·round that he did not own the truck in question and was
in no way responsible for its operation or control at the time
of the accident. The Court also struck out the evidence as
to damage done to the automobile, which the plaintiff was
operating·, upon the ground that it was not owned by the plaintiff and he was not entitled to recover damages therefor. The
jury rendered a verdict in favor of the plaintiff against the
defendant, J. E. Howerton for personal injuries in the sum
of $1,400.00. Thereupon, the said defendant, J. E. Howerton,
moved to set aside the verdict of the jury and enter up judgment for the defendant upon the following grounds :
1. The verdict was contrary· to the law and evidence.

2. That the plaintiff was guilty of contributory negligence
as a matter of law.
3. That the verdict was without evidence to support it.
4. And for improper remarks of counsel for the plaintiff
in argument before the jury.
5. Improper admission of evidence.
6. Because the, Court refused to permit the jury to view
the truck.
The Court sustained the foregoing motion, set aside the
verdict of the jury and entered up judgment. in favor of both
of the defendants, to which action of the Court the plaintiff duly excepted.
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THE FACTS.
This action arose out of the collision of the automobile
driven by the plaintiff with the rear of the defendants' unlighted parked truck. The accident happened about twelve
o'clock on Sunday night, January 19, 1936. The truck was
parked facing south upon .t4e west side of Beauty Street in
. the residential section (R., p. 16) of the town of Clarksville,
Virginia, which is also U. S. Highway No. 15. The plaintiff
approached this point from the north. This highway and
street is 24 feet wide with a seven or eight inch curbing on
each side (R., p. 10), and at this point there was an embankment on both sides of the street (R., p. 124) upon which there
were large trees, with limbs overhanging the truck and reaching more than half way across the street (R., p. 104). These
limbs were being swayed by a wind on that night (R., pp.
13 and 169). Proceeding south past the point of the accident the street was straig·ht for a distance of 900 feet. This
straight way commences as the street starts down an incline,
and from the crest of this hill to the point of the accident is
about 500 feet (R., p. 107) ... The only obstruction to a traveler's vision for this distance of 900 feet are the trees and
overhanging- limbs (R., p. 157). The town lights on this and
other streets lighted up most of this distance almost like day
(R., p. 100), but the truck was parked in a dark spot (R., p.
4) and with all of the street lights burning, it was necessary
to use a flashlight that night to see in this place (R., p. 94).
However, on that night it ~ppeared to a traveler proceeding
south, that this distance of the street could be seen from one
end to the other (R., p. 74). The average automobile that
passes over this street travels at the speed of about fifty miles
an hour (R., p. 152).
·
The defendants' truck was a large cattle truck with a slatted
body (R., pp. 12, 182). It was loaded by letting down a drop
gate in the rear to be used as a walkway for the cattle to go
into the body (R., p. 1.84). There was no top on the body
which was of ding'Y color (R., p. 12). The truck had been
used that day (R., p. 135) over wet and muddy ground (R.,
p. 68) and with the fresh mud upon this slatted body, it was
about the same color as the roadway and the surrounding
objects at the point of the accident (R., p. 5), and due to its
construction, condition, the surrounding objects and the place
where it was parked, approaching the truck from the rear_,
it was a camouflaged object (R., p. 51).
The plaintiff is a young man twenty-nine years old. His
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occupation is house painter for the .Federal.Land .Bank and he
spends most of his time traveling over the county in this busi-ness and is an experienced driver of automobiles. His home
is in Mooklenburg County, at Chase City. He worked in
Clarksvil_le several years ago and his wife's parents live south
of that town and at the time of this accident she and the plaintiff were visiting in her parents' home and the plaintiff was returning there from the town of Chase City. He was alone
and driving a 1929 Model Ford Coupe that belonged to his
brother, who worked in a garage. The automobile had been
recently inspected and certified as properly equipped and adjusted by the Motor Vehicle authorities of the state (R., p.
62), and at the time of the accident its brakes and lights were
in good working· condition (R., p. 51), the same as those upon
other automobiles (R., p. 75).
The plaintiff entered this straight stretch of the highway
traveling at the speed of twenty to twenty-five miles an hour.
The clear vision seemed to him to have been the whole distance of 900 feet (R., p. 106), and it looked as if there was
nothing anywhere in this stretch of the road (R., p. 74), although the truck was at that time parked about a hundred
yards ahead of him (R., p. 57). After covering about onehalf of that distance he observed an automobile meeting him
from the south (R., p. 57), traveling at a rapid rate of speed
{R., p. 49). As this automobile approached, its lights blinded
the plaintiff to a certain extent and he tilted the main beam
of his headlights down to see the roadway better (R., p. 61)
and took his foot off the gas throttle, reducing the speed of
his automobile as it rolled down this slight incline (R., p.
97). When the headlights of this automobile passed him, he ·
saw that he was hemn1ed in between it, the curb upon his right
and the cattle truck in front (R., p. 61). It was then too late
to stop and he attempted to drive between the rear of the automobile and the truck, but there was not enough room to do
so and he struck the rear of the truck (R., p. 49) only eight
inches from its left side (R., p. 4), and perhaps the rear fender of the automobile he was meeting (R., p. 60). This last
blow must have been very slight as the other automobile did
not stop (R., p. 70). After the collision, and without having
its brakes applied, the plaintiff's automobile proceeded
diagonally across the street and stopped at the left-hand curb
with its front opposite the front of the truck (R., p. 4).
As the result of tests made sometime after the accident it
was found that, under normal conditions, a truck parked near
this spot could be seen at night by a person proceeding south
along this street, without the aid of his own light, for a distance of 500 feet (R., p. 104), but it could not be seen on the
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night in question, because of its construction and being covered with fresh mud (R., p. 5) and its location, together with
the fact that the headlights of an automobile were at that time
approaching. On that night the truck was hidden in the
street, and the sole cause of the accident was the-failure of the
defendants to have a light on it in accordance with the law,
as the plaintiff had a right to believe they would do (R., pp.
61, 60 and 64). Harris was keeping a careful lookout ahead
(R., pp. 51,. 62 and 74) ai1d watching the other automobile
(R., p. 64) and but for the negligence of the defendants the
accident would not have happened.
- The truck in question was registered in the name of J. E.
Howerton. It was purchased by him with p~·oceeds from the
partnership funds of Howerton Brothers (R., pp. 84, 87)
which partnership is composed of the two defendants, J. H.
Howerton and J. E. Howerton (R., pp. 87, 185). This partnership deals in cattle and real estate. The truck was used
exclusively in the business of this partnership (R., pp. 86, 1S5)
and was parked at the scene of the accident by an employee of
said partnership (R., p. 87), after using it for their business
and was removed by the same employee upon the same business of the partnership of Howerton Brothers (R., p. 185).
Upon argument of motion to exclude evidence as to the
damag·e to the automobile which was being operated by the
plaintiff, it was· conceded that the automobile was owned by
the plaintiff's brother, but fue damage done had been paid
for by the plaintiff. (R., p. 2.)
ASSIGNMENTS OF ERROR.

1. The Court erred in setting aside the verdict of the jury
and entering up judgment for the defendants.
2. The Court erred in striking out the plaintiff's evidence
as to the liability of the defendant, J. H. Ho,verton.
3. The Court erred in striking out the plaintiff's evidence
as to the damage to the automobile.
·
ARGUMENT AND AUTHORITIES.
1. The QQurt erred in setting aside the verdict of the .fury
and entering up .iudgntent for the defenda!nts.

The action of the Court in setting aside the verdict of
the jury in this case is to hold that it is incredible to believe
that the driver of an automobile, while in the exercise· of
reasonable· care in tl1e ·nighttime, could collide with a .camouflaged object, hid at a deceptive place in a lighted·-_street,
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without seeing stJ,ch object, although the driver's vision was
at the time impaired by the glare from the headlights of an
oncoming automobile.
·
To examine this ruling, it is necessary to consider whether
there was a duty upon the driver to stop before the accident,
or if not, was it his duty to have seen the truck in time to
have, avoided colliding with it.
With respect to having· been blinded by the headlights of
the approaching automobile the plaintiff testified as follows:
''I was going down Beauty Street about twenty or twentyfive miles an hour; I was meeting a car, and, as far as I could
see, everything was all right and clear. The lig·hts blinded me
for a few seconds because of the car I was meeting, and, as
the cax passed, it cleared the lights out of my eyes and it
leaves me in the ·rear of a big cattle truck." (R., p. 49)-and
on cross-examination·

'' Q. Now, about where was this car with respect to the
scene of the accident when you were blinded by the lights Y
''A. ·It took effect about 100 feet.
'' Q. You mean you were blinded by the lights when you
first !saw it?
' 'A. To a certain extent.
'' Q. To a certain extent Y
''A. These lights and the street Hghts all combined when
he passed and goes on, it leaves me too close to the truck to
stop, and I discovered the truck." (R·., p. 58).
I

Arid further'' Q. * * *, why did you not stop or bring. your car to
a halt at that pointY (when the plaintiff's vision was interfered with).
"A. I didn't think it was necessary; I thoug·ht I could
see, and the way looked clear to me.
'' Q. So you didn't think it necessary for you to check
your speed at the time you were first blinded by these automobile lights!
''.A.. I took my foot off the gas, but I didn't use the brake ..
I let t~e car rolr down with my foot off the gas.'' (R., p. 60)

And on redirect examination:
I

"A.. I mean in meeting any car you would be blinded to
a certain· extent. You could see an object, or a vehicle
parkea in front of you at that distance.
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'' Q. You then were not totally blinded Y
''A. No, sir."
It is seen from these statements that, although the
plaintiff's vision 'vas temporarily interfered with,. there
was nothing to warn him of danger or to lead him to
believe that it was necessary to stop. It was a· common
occurrence, one with which every night driver is continuously confronted, and under -such circumstances there was. no
duty upon the plaintiff to have brought his automobile to a
stop, certainly in this jurisdiction. Such a case was dealt
with in Howe v. Jones, 162 Va. 442, 174 S. E. 764, 765, where
this Court said :
''What, in such circumstances, .is the measure of a man's
duty? Undoubtedly there are courts of great ability which
hold that, when vision is temporarily destroyed by glaring
lights, it is his duty to stop, (citing cases).. But this rule,
sound in principle, must be applied in the light of presentday traffic conditions. Many highways carry unbroken stre_ams
of cars. Sometimes they flash by almost every second, and
of necessity their lights obscure vision. To hold as a matter
of law that one must come to a stop when lights interfere is
to say that he must not travel at night.''
The driver in this case, whom tbe jury decided was free
of negligence, was blinded when the approaching car was 200
yards off and before the collision with that car, he ran off on
the edge of the concrete, then back upon it and to his left of
the center line of the roadway. Therefore, if there is any
difference between the facts of that case and the instant c,ase,
it is that the driver in the Howe case was warned of danger
and after such warning perhaps had time to have avoided
the accident, because it is stated that had he not been to his
left of the center line of the roadwav the accident would not
l1ave happened, so if that driver had waited to bring
his right wheels back upon the concrete until after
meeting the oncoming vehicle the accident would not
have happened and all drivers know that often in so
hringing their wheels back upon the edge of a concrete road
it results in a s'verve to the left. ·However, as stated in that
case and equally applicable in this case, negligence ·under
such circumstances is a question of fact and not of law, and
in this case· the jury has found for the plaintiff.
Upon the qu~stion whether the pl.aintiff should have seen
the truck in time to have avoided the accident, the· pertinent
facts are as follows:
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. F. A. Burton, an expert witnes.s for defendants, after makIng measurements and tests, testified:
I

'• Once you ar~ over that knoll (to the north of the accident
in Beauty Street) you immediately look down a straight
stretch for about 900 feet, just as straight as could possibly
be."

J. H. Howerton, one of the defendants, testified that on
the. night of the accident, the whole of this stretch appeared
to be brightly lighted, as follo,vs :
'' .&. I can't tell yon. The street lights were so bright I
didn't notice whether the 1noon was shining. It was almost
like day.'' (R., p. 100.)

Other witnesses stated though that there was a dark spot
in this stretch a~d that is where the truck was parked. ·
"The truck was parked on the right-hand side of the street
in a dark spot." (R., p. 4).

Th~ appeara11:ce and construction of the truck facing the
plaintiff was as follows :
''A~ It was so long since it was painted you couldn't
tell; with mud and all, you couldn't tell if there was
any paint on it.
''Q~ With reference to the body in (and) the roadway,.
was there any comparison between those two eolors-the body
of the truck and the road Y
''A. Well, if you consider the ground and the hard surface
as about the same color, I should think so." (R., p. 6.)

And further-

'' Q. Was there any considerable difference in the color
of the truck and the roadway and the surrounding. objects?
'' Al They all looked about the same. It is like some
camouflaged object." (R., p. 51).
•
Under these circumstances the plaintiff testified that the
aooid_ent happened as follows :
'' Q. Were you paying attention to what you were doing-driving and keeping a lookout at the time?
''A. Yes, sir, looking straight ahead.'' (R., p. 5).

Lee Roy Harris v. J. H. and J. E. Howerton.
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The plaintiff stated that when he as some 100 feet north
of the parked truck and upon being somewhat blinded by the
approaching lights, he focused his headlig·hts down, and
then:

'' Q. At the time you dinuned your lights on account of
being. somewhat bothered because of the oncoming lights,
how far could you see do'vn the road so as to discern (I mean
distinguish) an object or person on the road~
'' ~\.. I thought I could see all the way. Everything looked
dear. (R., p. 74).
A11d further-

"Q. Why didn't you put on your brake, M,. Harris, when
you realized that an impact would probably take place~
''A. I didn't ~ee where it was necessary until I saw the
truck, and then it was too late. I thought the way was clear
and it looked to be.''
The jury has found that under these conditions the plaintiff has received his injuries free from any fault of his own.
Is this conclusion incredible¥
Iu the case of Pratt v. Miles, 166 Va. 478, 186 S.
E. 27, a. motorcycle with a side car and a street car 'vere
standing facing each other at an intersection at night. The
motorcycle was almost under an arc light in the street. The
1notorcycle had no tail light, but its headlight and the headlight of the street car were burning as well as the lights
in the street car, and althoug·h according to the uncontradicted testimony this motorcycle could be plainly s~en by
anyone approaching from the rear for at least 200 feet, the
plaintiff approaching from that direction ran into it and was
injured. The driver of the plaintiff's automobile gave as the
only excuse of his not seeing the motorcycle was that it did
not display a rear light as provided by law. In setting aside
the verdict in that case, this court said:
"Under these circumstances, we think it is clear that
there was no casual co11nection between the failure of the
motorcycle to have the required red light and the accident,
that is, that such failure was not the proximate cause of the
-collision. If the driver of the car did not see the motorcycle
and side car standing in plain view in this brightly lighted
scene, how can it be ·said that he necessarily would have observed the red light which he claims was lacking·? Would
he have seen a pedestrian crossing at the intersection 1 It

. I
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is apparent that failure of the driver to keep a proper lookout was the real, that is, the proximate cause of this collision.''
The facts of that case resolved the plaintiff's contention
to the proposition that although the motorcycle was plainly
visible to anyone in his position while keeping a proper lookout, if it had displayed a rear red light as provided by law,
such light would have attracted the driver's attention and
prevented the accident. That is not the case here, because
in this case the uncontradicted evidence was that due to the
condition and construction of the truck and the surroundings
in which it was placed, it was camouflaged and under the conditions existing, the jury would have been justified in finding
the plaintiff was free of fault in not seeing this truck in time
to have avoided the accident, even if he had not been blinded
by the lights of the oncoming car.
A driver must see that which is plainly before him, but
a Court cannot say as a matter of law that it is negligence
not to discover that which is hid, and we· all know that it is
not necessary to remove an object from sight to hide it.
Although it is considered that the controlling principles
of this case have been decided in this jurisdiction, it does
not appear that these precise facts have been before this
Court, but other jurisdictions have considered almost the
identical facts ·.and decided as contended by the plaintiff in
this case.
In B~trnsed v. Spivey, (Ga. 1936), 184 S. E. 410, the defendant while operating a truck at night was forced to stop
upon the highway for the want of gasoline and while so
stopp~d and not displaying a proper light upon the rear of
the truck, the plaintiff, who was proceeding in the same
direction, was blind.ed by the glare of the lights of an approaching automobile, and ran his automobile into the rear
of the truck. It was stated that the body of the truck was
dark in color. There was a verdict for the plaintiff, which
was affirmed on appeal. The Court said, at page 412:
"It is a matter of common knowledge tha.t the g·lare of
bright: headlights of an automobile on a public highway at
night will temporarily impair the vision of the driver of an
approaching automobile. The defendants, knowing this, left
the truck in a position where it became an instrument of
danger to one traveling on the highway. Whether the plaintiff, under the existing circumstances (his vision being blinded
by an approaching vehicle, and there being no red light on the
parked truck), by the exercise of ordinary care could have
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avoided the injury to himself, was a question for the jury
(Citing cas~s). The question as to negligence of the defendant, Burnsed, and the proximate cause of the injury to
plaintiff were. likewise questions for the jury.''
In Rotefsky v. Bava, 274 Mass. 23, 174 N. E. 193, a truck
was left at night upon the traveled portion of the highway
without lights. The freight on it was covered with a dark
canvas of about the same color as the roadway. The plaintiffs
were proceeding along the hig·hway in an automobile in the
same direction as the truck was headed, and as they went
over the top of a slight incline they met another automobile.
It does not appear that this incline obscured the vision of
the plaintiffs, but after meeting the other automobile, the
driver of the plaintiffs' automobile stated he first saw the truck
too late to avoid a collision with it. There was a verdict for
the plaintiffs against the owners of the truck and this was
an exception to the ·Court's r-efusal to direct a verdict for the
defendants. The Court in sustaining the trial court's de~
cision said:
"In the case at bar the jury warrantably could have found
on the evidence that the truck was not visible to the plaintiffs
nntil the automobile reached the top of the hill, and that
then the distance between the automobile and the truck was
such ·that the automobile could not be stopped or turned
aside in reason to avoid the collision in the way it occurred."
A similar case is Anderson v. C·unniff (Conn. 1933), 164 A.
500, in 'vhich the Court stated:
.
''It appears that the truck was stopped upon the plaintiff's
rig·ht side of the highway, with the rear towards him and without any rear light or reflector as required by law; • • • that
opposite the tru~k into which the plaintiff ran another truck
belonging to the defendant was stopped, facing towards the
plaintiff, with brig·ht headlig·hts; that the plaintiff was unable
to see the truck with which he collided until he was about fifty
f·eet a.way from it; that when he saw it he put on his brakes,
but, with the rear wheels of his car locked, slid into it; and
that he could not have passed in safety to the right of it.
The trial court found the defendant negligent because of the
fact that the truck was stopped upon the highway without
any rear light, and found the plaintiff not guilty of contributory negligence. Both of these conclusions could be reasonably reached upon the facts found.''
._
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· . The more recent case of B'ltdd v. Southee ('C. C. A. N. Y.
1936), 85 F. (2d) 513, also holds that contributory negligence
und~r such circumstances is a question for the jury.
All cases that have been found with similar. facts appear
to hold with plaintiff's contention and the Supreme Court of
Washington, under similar circumstances, has held that although 'the stopped automobile is properly lighted a verdict
for the plaintiff should be sustained. In Brawns v. Housden,
(Wa~h. 1936), 56 P (2d) 1313, the plaintiff, while driving at
night, immediately after meeting a truck with bright headlights, ran into the rear of defendant's automobile, stopped
upon the highway. The undisputed evidence showed that the
two headlights, three dome lights, and the taillight of defendant's automobile were all burning at the time. The Court, in
excusing the plaintiff of contributory negligence, said:

"An expert witness for respondent, e • *, said that in
such a situation there would be a moving 'blind· spot' extending over a distance of between 40 and 89' feet after Brauns·
car had met the truck.''
The jury has found in this case that the plaintiff was proceeding at a reasonable speed under the circumstances; that
he was exercising due care ; keeping a proper lookout; that
there was no duty upon him to stop 1 that his failure to see
the truck was through no fault of Ius own, and was due to
the negligence of the defendants. While· another jury may
have found different, a Court is not warranted in setting
aside a verdict in his favor and to do so is to invade the prov- ·
ince 'of the jury.
2. The Court erred in striking out th~ plaintiff's evidence
as to the liability of the defendant, J. H. Howerton.

The evidence of this defendant wit.h respect to the truck
being used upon his business at the time of the accident is
as followB:

"Q. The truck on which the cattle business i~ conducted
is owned. by you and your brother?
'''A. No.
'' Q. "When did you make the change f
''A. It was first owned by Howerton Brothers, and later
we found it difficult to run them together. My brother and
myself ran the cattle business under the head of Howerton
Brothers, and I had nothing to do with the truck. If you
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look back, I think you will find the several trucks that we
owned were in his name exclusively.'' (R., P~ 84.)
and later''The Court: You own an interest in the property of Howerton Brothers, do you?
''Witness: Yes, sir, of Howerton Brothers. This truck, I
tell you, is not owned by Howerton Brothers.'' (R., p. 85.)
and following"Q. You and Mr. J. E. Howerton are the only members of
the Howerton Brothers?
''A. Yes.
"Q. This truck was used exclusively for the business· of
Howerton Brothers, is that correct Y
''A. My brother uses it exclusively for his cattle and farming business. ''

"Q. This truck was brought by him in the name of Howerton Brothers and registered in the name of J. E·. Howerton.
''A. I suppose so. I have not paid for it. I do not claiin
any ownership in it.
'' Q. Roy King was employed by the :firm of Howerton
Brothers, was he not Y
"A. Yes."

•

•

'' Q. Roy King was the one driving that truck when it was
parked?
''A. Yes.
''Q. It was purchased in the interest of Howerton Brothers,
or of J. E. Howerton, who w·as operating as I-Iowerton Brothers?
''A. I think Roy King parked it there.
'' Q. While he was in the employment of J. E. Howerton,
trading as Howerton Brothers 1
·
·
''A. Following the instructions of J. E. Howerton.'' (R., p.
87.)

.

.

J. E. Howerton, the other defendant testified as follows :
''The Court : Did I understand· you to say you employed
this man, Roy King, yourself, entirely?
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''Witness: Yes, sir.
''The Court : How long has he been in your employ Y
"Witness: I will say several years, but I don't remember
exactly.

'' Q. He is employed by you for Howerton Brothers?
''A. Yes, sir." (R., p. 185.)
The Court in striking this evidence gave its reason for doing so as follows:
''Gentlemen, I think, under the ruling of the Court, the
title of the truck cannot be denied either one way or the
other." (R., p. 86.)
In' pursuance to this· ruling the Court refused to instruct
the jury that they could find against the defendant, J. H.
Howerton (R., p. 228) and upon the contrary told the jury
that .the case was dismis"Sed against him. (R., p. 235.)
The trial. court seemed of opinion that due to the fact that
the truck was parked in front of the registered owner's home,
unattended and.not in use by a servant of the partnership at
the time of the accident, that. the only ground of recovery
would be by virtue of the ownership of the truck, and therefore the sole responsibility rested upon the registered owner.
~side from the fact that the evidence shows that the truck in
fact \vas actually owned by the partnership and merely registered in the name of one of the partners for convenience and
that it was used exclusively in the business of the partnership~ the negligence in this case was of Roy I{ing, the servant.
of the partnership in pa.rking the truck at this place without
lights as provided by Section 2154 (145). Code of Virginia
(1936) and this negligence occurred while in the co1;1.rse of his
employment by the partnership. As stated in 5 Blashfield
Encyclopedia of Automobile Law and Practice, Sec. 3071,
page 221:
·
"If a servant is acting within the scope of his employment,
whether or not his master owns the automobile he is driving
is immaterial in so far as the liability of the employer for the
negligence of the servant is concerned.''
3. The Cmtrt erred in striking out the plaintiff's evidence
as to the dannage to the a;utomobile.

It was shown that the repair bill to the Harris automobile
amounted to $56.83 (R., p. 190) but the Court refused ·to let
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the jury consider this amount or any other damage to the· automobile, because it did not belong to the plaintiff and was
merely lent him by his brother. However, these bills were
actually paid by the plaintiff. (R., p. 2.)
The court was in error in this ruling for the reason that
the repairs were made necessary by the negligence of the defendants and as the plaintiff had paid for them, it was actually
sustained by him and his payment inured to the benefit of the
defendants. But even if the plaintiff had not actually made
good this loss to his brother, the owner of the automobile,
still he would have the right to recover for this damage, as
the bailee of the automobile at the time, as stated in ~ R. C.
L. 127:
''The law seems to be well settled that the bailee of personal property may recover compensation for any conversion
of or any injury to the article bailed while in his ·possession
• • *. Where a suit is brought by a bailee against' a third person, for loss or injury to the subject of the bailment, the
former's right to damage is not limited to his special interest
in the property, but the general current ·of authority ·appears
to hold that the bailee is entitled to damages commensurate
with the full value of the property taken or the degree of injury .sustained.''
See also 6 C. J.1168. In Jones v. Hines, 85 W.Va. 496, 102
S. E. 143, the Court decided:
''The defendant insists that the plaintiff is not entitled to
the judgment rendered in his favor for both of the animals,
for the reason that one of them did not belong to him * ~' •.
It seems to be settled that a mere bailee of animals may maintain an action against one wrongfully killing or injuring
them.''
It is seen in the light of these authorities that the plaintiff
not only had the right to recover. the amounts actually spent
by him in the repairs to his· brother's automobile, but was
entitled to maintain his action for the full damage caused to
it .by the negligence of the defendants.
CONCLUSION.
In conclusion it is submitted that the question of the contributory negligence of a plaintiff automobilist who collides
with a camouflaged unlighted parked truck at night while his
vision wa.s somewhat impaired by the lights of an approach-
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ing ahtomobile, as· in this cas~, is a question of fact to be decided: by the jury and judgment should have been entered in
accordance with their verdict.
That all the members of a partners·hip are liable in damage
for tlie negligence of a servant of the partnership in parking
a truCk upon the highway at night in violation of statute, as
the servant completed his day's work for the partnership,
although th~: truck was registered in the name of one of the
partners only and·was parked in front of that partner's house ..
Asid~ from the true ownership of the truck, which was at
lea~t a question for the jury in this case, the negligence is the
parkip.g and not the ownership.
,
'Tha.t"the bailee of an automobile has a right to recover not
only his actual expenses caused by the negligence of a third
person, but may· recover against such third person the full
damage done to such automobile, of course, subject to the
rights of the owner, which is not involved in this case.
· For these and other reasons· to be stated at bar, the petitioner prays that a writ of error and s~tpersedeas may be
granted him; that the judgment of the trial court be reviewed
. and r,eversed and judgment be granted him against J. E ..
Howerton in accordance with the verdict of the jury and in
addition thereto the trial court be directed to ascertain ancl
render judgment in favor of the plaintiff against the said de.fendant for the damage done to the automobile which he was
driving at the time of the accident, subject to any rights that
may be interposed by the owner of such automobile, and that
a new trial be granted the plaintiff against the defendant,
J. H. Howerton, subject to the direction of this court.
Counsel for petitioner desire to present orally reasons why
a writ of e;rror and supersedeas should be allowed, and state
that a copy of this, petition was delivered to Irby Turnbull,
Esquire, opposing counsel on the 5th day of December, 1936.
LEE ROY HARRIS,
By Counsel.

STEaLING HUTCHESON,
JOHN Y. HUTCHESON,
GEO. R. HUMRICKHO·USE,
Counsel.
We, the undersigned attorneys practicing before the Supreme Court of Appeals of Virginia, do certify that in our
opinion the judgment complained of in the foregoing petition
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is erroneous and should be revi.ewed and reversed by the Su. preme Court of Appeals of Virginia.
Given under our hands this 5th day of December, 1936.

STERLING HUTCIIESON,
JOHN Y. HUTCHESON,
G. R. I-IUMRICKHOUSE.
January' 8, 1937. vVrit of error and supersedeas awarded
by the court. Bond $300.00.
M.B.W.

RECORD

VIRGINIA:
In the Circuit Court of

~Iecklenburg

County.

Lee Roy Harris, Plaintiff,

v.

J. ·H. Howerton and J. E. Howerton, Defendants.

PLEADINGS AND ORDERS.
The following constitutes a. copy of the notice of motion for
judgment, the pleading and orders of court that constitute
the record in this case.

NOTICE OF l\1:0TION FOR JUDGMENT.
F,iled on April 6, 1936.

To ,J. I-I. Howerton, and J. E. Howerton:
You and each of you are hereby notified that on Monday,
.April 20th, 1936, at 10 o'clock A. M., of that day, same being
the First day of the April Term, 1936, of the Circuit Court of
1\tlecklenburg County, Virginia., or as soon thereafter as the
motion hereinafter mentioned may be heard, Leroy Harris,
the plaintiff in this action, by. his· attorney, will appear before
the Circuit Court of Mecklenburg County, Virginia, at the
Court Roon1 thereof, at Boydton, Virginia, and move the saicl
court for a judgment against you and each of yon;
page 2 } for the stun of Five Thousand ($5,000.00) Dollars,
together with the costs incident to this proceeding,
all of which amount is due and justly due and owing from the
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defei1dauts to the plaintiff, for damages, wrongs, and personal injuries suffered and sustained by the plaintiff, as a
direct and proximate result of the negligent, ca.reless, reckless a.nd unlawful acts and doings qone and comrnitted by the
defendants, or their servants and agents acting 'vithin the
scope of their employment for the purposes of the defendants
and hnder their control and direction, in parking or leaving
or placing in violation of law and in an exceedingly dangerous
place and in a ·careless and reckless manner a certain Chevrolet Automobile 1'r~tst and body, the property of the defendrunts, on a public highway and street of the Town of Clarksville. well known as 5th. Street and United States Highway
No. 15, in the Town of Clarksville, in the County of Mecklenburg, S.tate of Virginia, on or about the 19th day of January,
1936, and by reason of the negligent, careless, reckless, unlawfpl, and dangerous acts and doings hereinbefore. alleged,
the plaintiff was injured to his damages in the amount of Five
Thousand ($5,000.00) Dollars, a.s aforesaid.
'Vherefore, judg·n1ent for the said stun of Five Thousand
($5,000.00) Dollars, with interest thereon from the 20th. day
of April, 1936, until paid, together with the costs of this action, will be asked at the hands of the said Court at the tin1e
and place hereinbefore set out.
page 3

~

Al\tiENDED NOTICE OF l\IOTION FOR. JUDG~1:ENT.

Filed on April 27, 1936.
That on or about eleven o'clock of the night of January 19,
1936, you, the defendants, J. H. IIowerton and J. E. Howerton, had and kept yoiu· certain Chevrolet Truck with a large
body thereon parked, stopped and standing upon the traveled
portion of an arterial highway and street, to-wit: United
States Highway No. 15 and Beauty Street in the Town. of
Clarksville, Mecklenburg County, Virg·inia, unattended, obscure and without lights thereon, not close to the right-hand
curb or edge of such highway, and in such manner as to impede and interfere with the orderly passage over the said
highway and so as to render dangerous the use of such highway by others, and especially the plaintiff. That by reason
of the narrow width of the highway, the traffic thereon, a.nd
the use of such way, the conditions then and there existing· and
the construction of such truck and the manner in which it
was kept at this place, it was a dangerous obstruction on such
higl1way and street, while the said truck could have been
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stopped or parked near this place and off the highway with
safety.
That at the said time and place the plaintiff, Lee Roy Harris, was lawfully using th~ said hig·hway and traveling along
the same in his automobile in a careful and prudent manner,
·without negligence on his part, but as a direct and proximate
result of your negligence as aforesaid, he collided with and
ran his automobile against your said truck so situated, which
caused his automobile to come from under control and to be
wrecked and damaged and the plaintiff to be struck, rendered
unconscious, shocked, cut, bruised and broken on
page 4} many portions of his body, especially upon his knee
and face, by reason of which he was hurt, wounded,
injured and suff.ered divers, severe disorders and disfigurements, pain and suffering, and has ever since and continues
to be sick, sore, lame, disfigured and disabled, and has been
caused to incur large expenses, including h~spital bills, doctors' services, nursing, medicine, medical supplied, traveling
expenses, damage and repairs to the said automobile and loss
of time from his occupation.
vVherefore, the plaintiff has sustained damages in the
a1nount of Five Thousand ($5,000.00) Dollars, and by virtue
of the facts and acts of negligence and breaches of duty on
your part, he has the right to recover said amount from you,
and therefore, judgment therefor will be asked for at the hand~
of the said Court against you, the said defendants, jointly and
severally, at the. tin1e and place as set forth in the notice of
nwtion for judgment filed herein on April 6, 1936.

PLEA OF GENERAL ISSUE.
Filed on J nne 29, 1936.
And the said defendants, by their attorney, come and say
that they are not guilty of the said trespass above laid to their
eharge, or any part thereof, in manner and form as the said
plaintiff hath above complained. And of this the said defendants put themselves upon the country.
pago 5}

GROUNDS OF DEFENSE.
Filed on June 29, 1936.

The defendants' grounds of defense are as follows:
(1) That they are not liable as charged in the notice and
amended notice.
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( 2) That the truck referred to was owned by J. E. Howerton and he is solely res·ponsible in the premises; that J. H.
Howerton had .no interest in the said truck and was in nowise
resp6n!3ible for its parking.
(3)· That neither of the defendants was guilty of any negligence ·~n the parking of the said truck.
(4) That the truck was not negligently parked, nor was it
parked contra:fy to law.
(5) Tha.t the defendant, J. E. Ho,verton, had the right to
park the truck where it was at the time that the plaintiff ran
into it.
( 6) That the parking of the truck was not a proximate
cause of the accident. ·
(7) That the plaintiff was guilty of contributory negligence
in running into the rear end of the truck. That the street was
lighted a.nd the truck was pla.inly visible, and if the plaintiff
had no lights on the car lie was driving·, he could have seen the
true~,. if he had been keeping a proper lookout.
(8) That if the defendant, J. E. Howerton, was guilty of
any negligence in parking the truck, yet, the plaintiff sa'v or
should have seen the truck and should have avoided driving
·
his car headlong into the rear of the trnck.
page 6 ~
(9) That the defendants have been guilty of no
· actionable neglige:nce.
(10) That the accident was due to plaintiff's negligent and
careless operation of the car he was driving.
(11) That the plaintiff has not suffer~d the damage's
claimed. ·

AlFFIDAVIT OF J. H. HOWERTON.
Filed on June 29, 1936.
State of Virginia,
Mecklenburg County, To-wit:
I, Elizabeth Howerton, a Notary Public for the County
aforesaid, in the State of Virginia, do hereby certify that J.
H. Howerton this day personally appeared before me in my
said· county and after being first. duly sworn, deposed and
said· that he is a defendant, ,J. H. :Howerton, named in the
suit of LeRoy Harris v. J. E. Howerton and ,J. H. Howerton
pending in the Circuit Court of Mecklenburg County, Virginia; that at the time alleged in the notice of motion in said
suit, he did not own, operate, or control the truck therein described as being so owned, operated and controlled by him
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and J. E. Howerton, and that he did not own any interest whatever in said property, and that it was in nowise operated or
controlled by him or in his behalf.

J. H. HOWERTON.
Subscribed and sworn to before me this the 4th da.y of June,
1936.

ELIZABETH HOWERTON,
N ota.ry Publie.
My com. expires Feb. 9, 1938.
page 7 ~

ORDER.
Entered June 29, 1936.

This day ca1ne the parties by counsel, for both the plaintiff
and defendant, then came a jury of nine persons, selected and
summoned ·according to law, two of whom were stricken from
the panel, one by the plaintiff and one by the defendant, the
remaining seven constituted the jury as follows: L. E. Bitting,
Thos. F. Goode, C. B. lvlason, H. C. S. Dunn, Thos. If. Bracey,
A. D. Piercy and W. S. Crute, who after being duly sworn,
and upon hearing· part of the evidence were instructed by the
court to speak tq no one regarding this case nor allow anyone
to speak to then1 regarding this case until they return into
court tomorrow n1orning at 10 a. m.

ORDER.
Entered June 30, 1936.
This day can1e again the parties to this action, as well as
the jury who were swon1 in this case on yesterday, and after
]waring all of the evidence, and upon receiving their instructions, and hearing argument of counsel, retired to their roon1'
to consult of their verdict, and after sometime returned into
court and rendered the follov.ing verdict: ''We the jury find
for the plaintiff, Lee Roy Harris, against the defendant, J. E.
Howerton, m1d asRess his damages at· fourteen hundred dollars.''
Thereupon the defendant moved the court to set aside the
verdict of the jury and enter up judgment for the defendant
upon the following grounds:
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1. That the verdict is contrary to the la\v and evidence.
2. That the plaintiff was guilty of contributory negligence
,
as a matter of law.
page 8 ~ 3. That the verdict is without evidence to support it.
4. .And for improper ren1arl\:s of counsel for the plaintiff
in argument before the jury.
5. In1proper admission of evidence.
6. Because the Court refused to permit the jury to view the
truck.
The argument of which n1otion is continued until the 3rd
day of July, next.
ORDER.
Entered July 3, 1936.
This day eame again the parties by counsel, and the court
heard argument on the motion made in this case on the ....
day of June, 1936, to set aside the verdict of the jury and enter ltp judgment for the defendant.
Upon hearing the argument of counsel, the motion to set
aside the verdict of the jury and enter up a judgment for the
defendant was sustained, and it w·as considered by the court
that the defendant, J. E. Howerton, do recover of the plaintiff
his costs by him in this behalf expended.
Counsel for the plaintiff having expressed an intention to
petition the Supreme Court of Appeals for a writ of error, on
1notion of the plaintiff, the court suspended the execution of
the judgment entered above for a period of one hundred and
twenty days from this date, upon execution of a suspension
bond before the Clerk of this court, in the penalty of $25.00,
with surety approved by the said Clerk, within thirty days
from this date.
page 9 ~

I, N. G. Hutcheson, Clerk of the Circuit Court of
Mecklenburg County do hereby certify that the foreg·oing is a true transcript of the record in the above entitled
action wherein Lee Roy Harris is plaintiff, and J. H. Howerton and J. E. Howerton are defendants and that the defendants had due notice of the intention of the plaintiff to applv
for ~uch transcript.
"
Witness my hand this 21st day of September, 1936.
N. G. HUTCHESON, Clerk.

· Lee Roy Harris v. J.
page 1-a
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RIDCORD.

In the Circuit Court of Mecklenburg County, Virginia.
Leroy Harris, Plaintiff,

v.
J. E. Howerton and J. H. Howerton, Defendants.
Stenographic report of all the testimony, together with all
the motions, objections and exceptions on the part of the respective parties, the action of the· court in respect thereto,
all the exhibits, all the instructions offered, amended, granted,
and refused, and the objections and exceptions· thereto, and
all other incidents of the trial of the case of Leroy Harris v.
J. E. Howerton and J. H. Howerton, tried in the Circuit Court
of Mecklenburg County, Virginia, on the 29th and 30th days
of June, 1936, before Hon. N. S. Turnbull, Judge of the 34th
Judicial Circuit and a jury.
Present: J\fessrs. J. W. Tisdale and John Y. Hutcheson,
Attorneys for the Plaintiff.
Mr. Irby Turnbull, Attorney for the Defendants.
Phlegar & Tilghman
Shorthand Reporters
Norfolk-Richmond
p~ge

2}

JACI( DRISCOLL,
a witness on behalf of the plaintiff, being duly sworn,
testified as follows:

Examined bv 1\tir. Hutcheson:
Q. Mr. Dr"'iscoll, you work for the Jeffreys Motor Company,
do you not?
A. Yes, sir.
Q. Did you have occasion to repair this automobile of Mr.
Harris sometime in January, 19361
A. Yes, sir.
Q. Can you state the bill of Jeffreys Motor Company for
these repairs (handing witness paper)'
1\Ir. Turnbull: I object, if your Honor please.
The Court: On what gTonnd?
Mr. Turnbull: There is no evidence that the car was owned
by the plaintiff.
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Th~ Court: I sustain the objection, but will allow him to
connect it up.
Mr. Turnbull: Exception.
Mr. Hutcheson: As a matter of fact, it is not owned by the
plaintiff.
· Mr~ Turnbull: We object.
Mr. Hutcheson: The car was not owned by him, but the bill
was paid by him.
'
The CotJrt: He is suing for personal injt;try and
page :3 r .damages also y
. Mr. Hutcheson: Yes, sir.
The Court: He was driving the car 1
Mr. Hutc.heson: Yes, sir, and he paid the bill.
The Court: I doubt if that will be proper evidence. I sustain the objection. Strike it from the record.
Mr. Hutcheson: Note our exception. Put the exception in
the record. The plaintiff excepts to the action of the court in
striking the evidence upon the ground that it is actual damage
sustained by the plaintiff in this case.
WILSON BLANI{S,
a witness on behalf ·of the plaintiff, being duly sworn, testified
as follows:
I

Examined by Mr. Hutcheson:
Q.. Mr. Blanks, you live in Clarksville, or near Cla.rksvillef
A. In Clarksville.
Q., Did you go down to this ·wreck on Beauty Street on the
night of the 19th of January when Mr. Leroy Harris was
hurtY
A~ Yes, sir.
:
Q. Did you see the arrangement of the cars at
page 4 ~ this point 7
A. Yes, sir.
Q. Tel~ the jury just where the truck was sittingf

Mr. Turnbull: Does he know whether or not the cars had
bee:q: moved when he got there'
By Mr. Hutcheson:
Q~ Had the cars been moved when you got there~
A. No, sir, they had not. The truck was parked on the
right-hand side of the street about middlewa.y between the two
houses in a dark spot. There w·as another truck parked in
fron.t of it. The dual wheels of the truck were about ten inches
from the curb where the black mark started, ancl the black
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mark was about eight inches from where the wheel was sitting. It seemed it was knocked out about eight inches. The
car that hit the truck went over to the left side of the street
and stopped against the curb about even with the front of the
"truck. There would not have been a foot difference between
them, either 'va.y.
Q. Mr. Blanks, what damage did you see to the rear end of
the truck?
A. None except the post on the left side of the rear gate of
the truck body.
.
Q. How far was that from the left side of the street?
·
A. Not over eight inches from the outside qf the
page 5 ~ body.
Q. You say the post was what?
A. Broke in the bottom part.
Q. What damage was done to the automobile?
A. It seemed the body of the truck broke the front part of
the gas .tank and tore it back into the door and knocked the
door open from the front to the back, and threw the wheel
into the rear wheel of the truck, which blowed a tire-bursted
a tire on the auton1obile.
·
Q. What was the gas tank-where 'vas it Y
A. On top of the hood, just in front of the windshield.
Q. What make automobile was it Y
A. A model Ford, '29.
Q. You say it stopped a.t the left curbing?
A. Yes, sir.
Q. Did the wheel go over the curbing?
A. It wa.s not over it when I saw it, just against it, as if it
had gone over, I think with the condition of the wheel, it was
bound to have stayed. It would uot have been able to roll
back of its own accord.
Q. What kind of body was on that truck? What was tl1e
color of the body? Was it bright, or painted, or newly painted,
or how?
A. It was so long since· it 'vas painted you couldn't tell;
with mud and all, you eouldn't tell if there was any
page 6 ~ paint on it.
Q. With !eference to the body in the roadway,
was there any companson between those two colots-the body
of the truck and the road?
A. Well, if you consider the ground and the hard surface
as about the same color, I should think so.
Q. Was there any light on the truck when you got there 7
A. No, sir.
·
Q. Were the lig·hts all right on the automobile Y

Supreme Court of Appeals of Virginia.

26

A.: I suppose so. We did not turn the lights on a.t all tha.t
night.
I

Mr. Turnbull: Testify to what you kno,v, please, sir, and.
not what you suppose.
~Ir. Hutcheson~ The witness is with you.

CROSS EXAMINATION.
By Mr. Turnbull:
Q..1\lfr. Blanks, are you related to the plaintiff, ~Ir. Harris Y
A. My brother married his sister.
.
Q. What time of night was it when you got to the scene of
the accident?
A. About quarter past hvelve.
Q. You don't know what time it happened?
page 7 ~ A. No, sir. I was out of town.
Q. Who was there when you got there? ·
A. I never paid my mind to anybody but Dr. Hoover; he ·
was ·the only one I noticed.
Q. When you got there, had 1\ir. Harris been moved from
his car to another car?
A~ No ; he was still in the car.
Q. What was the position of the car driven by Harris with
respect to the curbing on the left side of the street after the
accident?
A. The front wheel was jammed against the curbing, and
the back wheel was out, I guess, about a foot-possibly
eighteen inches.
Q. Did you notice the tires to the car f
A. I remember the front one on the right-hand side, but I
could not say about the other.
Q. "\Vhat was its condition Y
A. It was flat.
Q. You do not recall that the others were flatf
A. I don't remember about that.
Q. Was the car badly damaged?
A. Yes, sir, right bad. In my estimation, I don't think I
would have given him ten dollars for it.
Q. It was badly smashed up?
A. Yes, sir, ac~ording to my idea.
Q. Was either of the wheels broken down?
p~ge 8 ~
A. I don't remember about that, whether they
were, or not. The axle was bent right bad on the
right side front.
1\IIr. Turnbull: That is all. I thank you, sir.
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W. E. POWELL,
a witness on behalf of the plaintiff, being duly sworn, testified

as follows:
Examined by Mr. Hutcheson:
Q. Mr. Powell, what is your occupation 7
A. Town Sergeant at Clarksville.
·
Q. Did you go down to the scene of this accident on Beauty
Street on the night of the 19th of January?
A. Yes, sir.
Q. What time did you get there, ~Ir. Powell 7
A. I got there about quarter of one o'clock.
Q. Was Mr. \\7 ilson Blanks there at that time¥
A. Mr. Wilson Blanks was either there right when I got
there or within a minute or two after.
Q. You are familiar with this Beauty Street, of course, are
you not!
A. Yes, sir.
Q. Was there any drawing or estimated distance made by
you, or in your presence, since this accident 7
page 9 ~ A. Yes, sir. Mr. Tisdale asked me somethi.Iig
about the streets down there, and asked if they were
right, acc.ording to my opinion.
Q. Is this the sketch which was made at that timet
A. Yes, sir, that looks like it.
J\IIr. Turnbull: Did you measure the distance 7
vVitness: Actually measure it?
1\:lr. Turnbull: Yes, sir.
\Vitness: No, sir, I did not. The paper looked like it was
-estimated about right, but I didn't estimate it with a tape.
Mr. Turnbull: Are you going to introduce that?
:Nir. Hutcheson: No.
By ~Ir. Hutcheson:
Q. To refresh your recollection, can you look at any memorandum you have made Y
1fr. Turnbull: He can look at it if he made it.
The Court: Did you make that memorandum?
Witness : Judge, I had a memorandum, and this was made
by the one I had, from the looks of it. I had one of those state
copies.
The Court: Let it go in for what it is worth.
page 10 ~ Mr. Turnbull: Exception.
·
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A. It looks like, pretty well, the same as I had. I don't see
any difference. It is the state's legal form I always make
when I go to an accident.

By Mr. Hutcheson:
Q. Testifying from your best recollection and the memorandum you have in your hand, tell us the width of Beauty Street
abo"Q.t the point of accident Y
A.· I never used a tape on Beauty Street at any time, but
it is .suppo.sed to be 24 feet from curb to curb there. I have
stepped· it.
Q. · It has curbing on the side f
A. Yes, sir, from Main Street down below Commerce Street.
Q. About ho'v high is that curbing?
A. Do you mean the concrete curbing Y
Q. Yes.
,
A~ I would say seven or eight inches.
Q.~ You are familiar with the truck of Mr. Howerton, involved in this accident, are yon not Y
A. Yes, sir, I lmow the truck of Mr. Howerton.
Q. Do you know about the width of that truck Y
A~ About the width of it, I think the body is about six feet.
It looks that.
Q. When you got there on the night in question,
page 11 ~ where was the truck sitting?
A. The truck was sitting just below Mr. J. H.
Howerton's residence, and the rear wheel was about two feet
from the curbing.
Q. Where was Mr. Harris' car?
A. Mr. Harris' car was on the other side of the street, or
just below there, headed sou t.h.
Q. Was it against the curbing!
A. The front wheel was against the curbing, yes, sir.
Q. Had it gone over the curbing?
A. I don't really know. Roy J{ing was there with a lantern
flagging traffic, one on one side and one on the other. The
truck was just above there, and this truck went by, and, at
that time, I don't think it was over the curbing.
Q. His left wheel was against the curbingY
A. The left front wheel, yes, sir.
Q. At what angle was it sitting1 \Vas it sitting parallel
· with the curb, or with the back in the street?
A. The back end was switched towards the center of the
street.
Q. Do you remember about what angle it was?
A. It was nearer 45.
1
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Q. What was the color of the body on 1\tir. Howerton's
truck?
A. It was a dark color, l\1r. Hutcheson, and I
page 12 ~ don't really know. It must have been sometime
since it was painted. It 'vas not freshly painted
at the time. Probably a green; I don't know.
Q. It was so that it was hard to tell-

Mr. Turnbull: (Interposing) Don't you tell. I object.
Mr. Hutcheson: I withdraw the question.

Q. (Mr. Hutcheson) What was the construction of the body'1
A. I think it 'vas a panel body. It was made of stripes
running straight up and down.
Q. Did it have a top on it1
A. No-only on the cab.
Q. How did you get into the body1 Is there anything in
the back?
A. There is a gate in the back you lower to get into it.
Q. What would you say would be the difference in color of
that body and the street or roadway at this place? Was there
any marked difference, or how about the t'vo colors?
A. Do you mean the cement street·¥
Q. I will put it this way: The surrounding circumstancesthe trees, the street and the roadway,-was there
page 13 ~ any marked difference between the color of tl1is
body and the surrounding objects there?
Mr. Turnbull: I do not think that is a proper question.
The Court : Read the question.
Note : The question was read.
~Ir. Turnbull:· The 'vitness said in the start that he did
not know the color of it.
l\£r. I-Iutcheson: Strike the question out.

Q. (l\fr. Hutcheson) vVhat was the color of the roadway
nt that point 7
·
.

A. It is the color of natural cement. It is a light color. Of
course it is not like a road that has just been built, but it is
the color of any cement road you will find. They are all practically the same color.
.
Q. Were there any trees at that point where the truck was
parked?
A. Yes, sir, there are some tr~es there.

~ •
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Q. Were there any overhanging limbs from the trees'
A. ~I don't know just how high the limbs are over the street,
but the Timbs do come- over the street, I don't know just how
low they were swinging at that time.
Q. ·Do you know the height of the body?
A. No. I would have to estimate it. It is right
page' 14 ~ much higher than your head, but I don't know ho'v
high. I would say behveen seven and eight feet.
That is the height fron1 the ground.
Q.. How many other automobiles were parked there in front
of Mr. Howerton's house?
A. There was a delivery truck parked just ahead of this
truck, and there was an automobile parked between there and
the corner.
Q. Was there .any light burning on the truck when you got
there7
A.~ No, sir.
Q.. How far was the truck parked from the intersection of
that .cross-street Y
A. Well, I would say it was right around 90 or 100 feet.
Q. Is there a light at that intersection f
A. Yes.
Q. Please tell the jury what the power of that light bulb is?
A. I don't know exactly. I have heard1

Mr. Turnbull: (Interposing) 'Ve object. If you don't
know, don't testify to it.
The Court : What is that?
Mr. Turnbull: He asked the power of the electric light
bulb, and he said he don't know, but heard.
page 15

~

By Mr. Hutches·on:
Q. Did you have the bulb put in there?
A. Yes, sir. I don't lmow about that particular bulb, but
when these bulbs burn out I report it.
Mr. Turnbull: . Don't go over that.
The Court : If you don't know, don't say so.
By Mr. Hutcheson:
Q. Are all the light bulbs the same on Main Street?
A. No; we have two sizes; we have what is known as the
smaller size-the cheaper light on all streets except i\fain
Street from Grace Hotel down to Third Street.
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Q. Which is the larger size Y
A. The larger size is on Main Street, where there is 1nore
traffic.
Q. Did you make a change in this light bulb with in the last
year or twof
A. There was a change in some of the bulbs, Mr. Hutcheson,
on Main Street, and probably on a portion of Beauty Street.
I don't lmow about B.eauty Street. They cut the price-what
I mean is, to reduce the charges on current, there were some
changes made, and we put in more smaller bulbs than we had.
This particular bulb, I don't remember about that, whether
it was changed at that time, or not. ·
page 16 ~ Q. You pass there often: Is this a brightly
lighted corner, or a corner lighted about like those
in the residential section Y
A. They are all about the same size except those few on
Main Street.
Q. This is the residential section at this particular plaGe Y
A. Yes, sir.
Q. There is no business· down there Y
A. No, no business down there.
Q. This is also a highway, isn't it?
A. Yes, sir.
Q. What highway is it!

Mr. Turnbull: We object to that statement, that this is a
part of the high,vay, unless he knows.
The Court: Do you know whether or not it is a part of the
highway?
Witness:. Yes, sir; it is No. 1~.
By Mr. Hutcheson:
Q. When you say No. 15, what do you mean Y
A. U. S. Highway No. 15.
Q. Do you know where that highway goes-leads to and
from?
A. I doh 't know the length of the highway, no, sir. I know
that it is just one of the highways leading out of
page 17 } Clarksville. One is 58 and the other 15.

By the Court :
Q. It goes which way Y
A. It goes south, towards Oxford.
Q. It goes south towards Oxford, N. C. Go ahead.
By Mr. Hutcheson: That is all.
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CROSS EXAMINATION.
By Mr. Turnbull:
Q~ .Mr~ ·Powell, you stated that this street, Beauty Street,
was a part of I-Iighway No. 151
A. Yes, sir.
·Q. ·Do you undertake to say that Beauty Street has been
taken over by the State Highway Department as a part of the
State Highway?
A. Well, the State Highway leads through the to,vn, ~1:r.
Turnbull, and goes d~nvn Beauty Street.

Mr. Hutcheson : We object to the question and an8'ver as
a matter of law.
The Court : Objection over111led.
Mr. Hutcheson. I have proof it ·was a state high,vay.
Mr. Turnbull: That is a question of law.
·
The Court: The objection will be overruled, and
page 18 ~ you can take an exception.
Mr. Hutcheson: Exception.
Witness: You mean the high,vay is maintained by the
State!
By Mr. Turnbull:
Q·. That part of the highway. ·You know in these little
towns the· State High,vay is not maintained as a part of the
road unless taken over by the State.
A~ The state maintains that part of the highway.
Q. Do you lrnow the width required in that particular for
a road to be taken over by the State High,vay Departmentf
A. No, sir, I do not.
.
Q. You do not kno,v, of your O\Vll knowledge, whether this
part of the street in Clarksville has been taken over officially
by the State Highway Departmentf
A. No. They have the load signs up there, and they maintain the Highway, and that is
I lmo'v about it.
Q. You do not know, of your knowledge, "rhat their records
aref
A. Not further than tl1at, no, sir.
Q. Now, Mr. Powell, you testified about how far the rear
end of the truck had been moved by the impact: What time
did you get down to the accident 1
A. I got around there behveen hventy minutes
page 19 ~ of one-between twenty minutes and ten minutes
to one. ·
Q. You do not know whether the car or the truck had been
moyed when you got there f

ail
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A. This car was down there-! believe that they pushed it
out of the road a little, they told me. Of course I didn't see it,
and it is all hearsay.
Q. You understood the car had been moved?

Mr. Hutcheson: Well,Mr. Turnbull: That is what he said.
~t

A. The car had not been moved more· than-if it was moved
all, no more than so people could get by.

By Mr. Turnbull:
·
Q. You don't lmo'v whether it had been moved, but, if it
had been moved, it was when you got there¥
A. I would not be positive.
Q. What did you state-?
A. I didn't think it had been moved. How far they moved
it, I don't know.
Q. I asked you if you understood it had been moved, and
you said at one time yes, and now you are arguing with me.
You don't know whether you said it, or not. Now, what do you
meant
A. If it had been moved, It was all hearsay with me, ho'v
far, and I don't know the particulars of it.
page 20 ~ Q. I am trying to get you to say whether you
understood the car had been moved when you got
there. Please state to the jury whetherA. (Interposing) Something was said about the car being
moved. Whether it was pulled off the bank, or whether pulled
out there·
Q. (Interposing) I didn't ask you that.
The Court : You c.an answer ''Yes'' or ''No.''
By Mr. Turnbull:
Q. Did you understand the car had been moved when you
got there?
A. No.
Q. What made you state just no'v you did understand it
had been!
A .. I didn't understand it well enough to be positive about it.
Q. Now, you say you didn't understand the car had been
moved when you got there Y
A. I wouldn't state which way it had been moved.
Q. I didn't ask you that, and I am not trying to catch you
in a question of fact. I want to know if either of those motor
vehicles had been moved when you got there Y
•

.
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A. ·It was not moved while I was there.
Q. I didn't ask you that, but I asked yon had
page 21 ~ they been moved when you got there f Can't you
answer that simple question Y
A.' I don't know whether they had been moved, or not.
Q. You don't know whether you understood whether the car
had been moved, or not Y
A .. No, sir.
Q. You don't know what your understanding was Y
A.~ There was a man standing there with a light, and I don't
remember really the particulars along that.
B~

the Court:
Q. You said you got there between 1 :20 and 1 :lOY
A .. 20 to the hour-12 :40 or 12 :50.
Q. A. M.Y
A. A.M.

By Mr. Turnbull:
Q. What was the type of wheels on the truck?
A.! Dual wheels were on the truck.
Q. Dual wheels Y
A. Yes, sir.
1

By the Court :
Q~ All four of them?
A. I think just dual wheels on the rear. ·
By Mr. Turnbull:
.
Q. ·You testified that the rear end of that truck
page 22 ~ had been moved out some by the impact 7
~
A. Yes, sir.
Q~ How muchf
A. I would say, just from estimation, about twelve inches.
it was about twelve inches, to begin with, and it seemed from
a black mark it showed about twelve inches more.
Q~ Your judgment is that, to begin with, the rear end of
the truck was about twelve inches from the curbing?
A. Yes, sir.
.
Q. And, after the impact, it had been moved out' twelve
inches toward the center of the road?
A. Towards the center of the road just about two feet when
I got there.
Q.. How far forward was the truck moved, Mr. Powell, by
the rmpactt
A. I didn't notice where the truck had moved forward any.
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Q. Do you m(3an to testify that it was not moved forward
~~

.

A. I didn ~t notice where it had moved forward any..
Q. Did you have the truck moved that night Y
·
A. No, sir. Roy King put a lantern on the back of the truck
that night.
Q. But it was not moved from the position it
page 23 ~ occupied when you got ther.e Y
·
A. He did not move it while I was there, no, sir.
Q. Did you go back to th~ scene of the accident next morning!
A. Yes, sir.
Q. Was the truck still there'
A. I don't remember. We pulled the car across the street
that night, but about the truck, I don't remember about that
part of it.
Q. What was the condition of the carY
A. The car looked like it was· right badly torn up. ·· .
Q. Do you remember about the tires and wheels!
A. I don't remember, but I know there was one flat-tire on
the front, but how many I don't remember..
Q. As I understand your testimony in chief, you didn't
know the size of the bulb on Commerce Street at this point,
and that you had two sizes 10f bulbs in Clarksville-that they
used two sizes in Clarksville; am I right in that they used
two sizes of bulbs in Clarksville?
A. Yes, sir. That was tp.e smaller size, but what b:ulb it
'vas or what watt I don't know. I don't know what the large
size or the small size is.
Q. You cannot testify as to the size of the large or small
bulbs?
A. No, sir, not the voltage.
page 24 ~ Q. Where did the light swing at the intersection
of Commerce and Beauty Streets I
A. It swings pretty well in the center of Beauty Street and
Commerce. It is very near the center if not in the center.
Q. Is there a street leading east, a short distance from
where this accident occurred, from Beauty Street 7
A. Yes, sir.
Q. What is the name of that street?
A. Commerce Street.
'
Q. I thought Commerce Street was the street that it intersected?
A. That is the intersectio'n, but this occurred above the intersection.
Q. I understand that. This accident occurred north of
1
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Commerce Street-north of the intersection .of Commerce
StreetY
A.~ 'J;hat is right.
·
Q. What I aSk you now is, is there not another street leading ea~t'i a• sliort distance north of the scene of the accident Y
A .. Yes, sir.
.•
·
Q. :What is the name of that street Y
A. Sizemore Street.
Q. Sizemore StreetY
A. Yes, sir. .
page ·25 ~ · Q. How far would you say it js from Sizemore
•
Street to ·where this car was parked when you got
there that night?
A .. I did not measure it, but I would say it was around-I
would say around 40 or 50 feet. I would say it is around
150 feet from one street to the other, and 90 to 100 from this
car to Commerce Street, and about 50 or 60 to Sizemore
Street.
· ·
Q. How many houses are there between Commerce Street
and ~this side street-Sizemore Streett
A. On which side-east or westY
Q. Sizemore Street does not go across Beauty Street, does
itt
A~ No, it does not. You want on the east side?
Q. Yes.
A. There are two houses between those streets.
Q. Is there a light close to the point where Sizemore Street
com~s into Beauty StreetY
A. Yes, sir.
Q. Is that light suspended from a pole, or is it swung in the
center of the street Y
.A:. I think that light, as well as I remember, has a bracket
on it. I think it is a bracket light, but I would not be positive
of that.
By the Court:
page 26 ~

Q. Do you mean by that hung from a pole f
A. Yes, hung from a pole, and extended out like
an arm from the pole.

By Mr. Turnbull:
Q. Do you remember whether that bracket is on the north
side or south side of Sizemore StreetY
A. No, sir, I don't. I don't remember which side it is on.
Q. Can you tell the jury about how far it is from where
this' truck was parked,· in a northerly direction up Beauty
Street, to where it could have been seen by a car going south Y
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A. Well, it depends on lots of conditions there. It depends
on the lights and the night-whether day or night. I don't
know just 'vha.t point you are getting at there, Mr. Turnbull.
Q. Well, it is true that there ,is a long straight stretch from
where this truck was parked, looking north up Beauty Street,
is it not¥
A. Well, the street runs pretty well at a level, I would say
around 150 yards. There is a little rise from Dr. Fitzgerald's
house on Caroline Avenue. It is about a block.
Q. You are guessing at the distance Y
A. Yes, sir, I know that it is a town block. There is where
the change of the grade is, at Caroline Street.
page 27 ~ Q. Is there anothe;r side street which comes into
Beauty Street from the west, about 150 yards from
the point of this accident Y
A. In what direction 7
Q. Coming east Y
A. Yes, sir, Caroline Street is north of where the accident
occurred.
Q. It is about 150 yards north of where the accident occurred?
·
A. Yes, sir.
Q. What street did you call that¥
A. Caroline Street.
Q. That does not go across Beauty Street, does itY
A. The street has never been opened on the east side of
Beauty Street, no, sir.
· Q. Do you know whether or not there is a light at that point
-at the intersection or at the point where Caroline Street
comes into Beauty StreetY
A. I think there is a light there, Mr. Turnbull.
Q. You don't know anything about the size of that light?
A. Yes, sir; all the lights on Beauty Street are the same
size from one end to the other, but I don't know about the
size of any of those bulbs. The ~rvice Company's trouble
1nan told me, but I don't remember exactly the voltage of it.
page 28 }

Mr. Turnbull: That is all.

RE-DIRECT EXAMINATION.
By Mr. Hutcheson:
Q. You testified just now, when Mr. Turnbull asked you,
that you didn't know whether the truck was moved forward
after the impact : Did you notice where the front wheel of the
truck was? Was it against the curbing or away from it?
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A. The front wheel was against the curbing.
Q. You also testlliied that the rear wheel was pushed out
from the curhY
A. Yes, sir.
(~. At what angle did they come out from the curbing, would
you ~ay, from the· marks Y
A. I don't ·remember, Mr. Hutcheson. The mark was only
about this long (illustrating), and I don't remember whether
they were at an angle or alm9st straight, I wouldn't know
about that.
Q.. When you say ''almost straight,'' do you mean parallel
to the curb, or do you mean at an angle of 90 degrees Y
A. I don't remember whether they were across the street
like, or whether at an angle, or something like 90 degrees.
Q. You are positive that they came out from the curbing?
·
A. Yes, sir, it was out about twelve inches, from
page, 29 ~ the black mark in the road.
Q. I asked you how high the curbing was f
A. Do you mean the actual concrete Y
Q. Yes.
·
A. These curbings are right around seven or "€ight inches.
Q. How long have you been sergeant at Clarksville?
A. A little over six years.
Q. Do you know of any ordinance there in reference to
parking on the streets at night?
A. No, sir. There has not been any ordinance1

'

.

Mr. Turnbull: We object. I do not think that this is the
proper man to prove about the ordinance. ·
The Court : Why wouldn't he be a prope~ manY
Mr. Turnbull: He doesn't keep the book.
The Court : The sergeants do sometimes.
Mr. Turnbull: .They have not shown that he is qualified to
speak.
The Court: I do not think that they have.
By Mr. Hutcheson:
Q~ Mr. Powell, yon say you have been sergeant in the town
about six years; as sergeant, are you familiar with the criminal ordinances, or other ordinances, passed by the town of
Clarksville f
page 30 ~ . A. Yes, sir, pretty well. I have in my possession certain-! do the collecting for the town, and
I have the ordinances in my p.ossession. As far as the treasury part of it, Mr. Maxwell handles it.
Q. You say you have in your possession the ordinances in
forcef
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A. Yes, sir, all that amount to anything.
Q. Is there any ordinance with reference to parking on the
streets in the town of Clarksville at night'
. A. I have never read it, Mr. Hutcheson, if there is any.
Q. Have you looked for itT
A. No, sir, I have not.
Q. Have you had occasion to look through the book recently!
.
~ ·
A. I have ~ot looked at any ordinance for sometime.
Q. Do you attend the toWn council meetings?
A. Yes, sir.

The Court: When you go home, bring the ordinance book.
Mr. Turnbull: I do not think it is necessary. Let him go
ahead.
Mr. Hutcheson: I do not think there :Will be any dispute ·
about it.
page 31 ~ The Court : The ordinance book will have to be
produced here.
Mr. Turnbull: I think he can bring out what is a fact.
The Court: All right. Is there anything else, gentlemen?
By Mr. Hutcheson:
Q. Mr. Powell, Mr. Turnbull has asked you about the surrounding circumstances of this accident. I hand you a paper;
please tell the jury ·whether or not that is an actual drawing
of the surroundings a.t the accident f
Mr. Turnbull: This man cannot testify to that. He did not
make it. He cannot testify to the writing on there.
The Court: Let it go in for what it is worth.
Mr. Turnbull: It has a lot of writing on it, and I don't know
what it is.
The Court : Let me see it.
Mr. Hutcheson: We withdraw it.
The Court: He objects and it is withdrawn. Go ahead.
page 32

~

RE-CROSS-EXAMINATION.

By Mr. Turnbull:
Q. You were asked whether there were any ordinances in
the town about parking, and you said none you knew of; is it
not· a fact that it is common practice in Clarksville to park on
this street and all the other streets in your town without. any
light being on the cars?
Mr. Hutcheson: We object to that, your Honor. I do not

40

Supreme Court of. Appeals of Virginia.

know what the practice is, but this is a question of law. Every
man may violate the law.
The Court: I think that they are entitled to this evidence.
I ~ay strike it later. I will take car~ of it on instructions.
Mr. Hutcheson: We do not think it proper to come into the
case.
The Court: Let us see the statute.
1\{r. Turnbull: It is a matter of common practice.
The Court : Let us see the statute. If people violate the
law-I had the same question in tlie town of Halifax.
Mr. Hutcheson: Section 2145 1932 Code (reads same).
Tlie Court: If there is a local ordinance covering it.
. Mr. Turnbull: If your Honor please, there i.s a local ordinance covering the parking of cars. In another
page 33 ~ place in the Motor Vehicle Law it is provided that
towns might make such local laws as they see fit
not in conflict with certain other provisions of the Motor Vehicle Law. There is a law which has been passed by the Town
Council of the Town of Clarksville. If you take this law in
connection with the statute, and also observe the practice in
Clarksville, no law is required.
The Court: What does the ordinance say 1
:.Mr. Turnbull: I would like for these gentlemen to see the
ordinance (handing paper).
The Court: The question is under the statute, the town has
a right to change that particular requirement.
Mr. Turnbull: Yes, sir.
Mr. Hutcheson: The ordinance is in 1926, and it has no
bearing on it.
The Court: Why wouldn't it, if it has not been changed 1
Mr. Hutcheson: It has no bearing. Even if it did, when
the state law was changed saying that towns may pass ordinances, it must be a new ordinance after that time, and, of
course, that has nothing to do with this section.
Mr~ Turnbull: I do not think it necessary to pass a new
ordinance. That is Beauty Street, and it is no part
page 34 ~ of the State Highway, as a matter of fact, but
whether or not it is.
·
The Court: (Interposing) Take the jury downstairs.
Note : The jury retired from the court room. ·
The Court: Let me hear from Mr. Turnbull on this.. The
Supreme Court has held repeatedly-this is not for the record.
· Note: The Judge continued his remarks.
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The Court: Is the area here in question the same as mentioned here 7
Mr. Turnbull: Yes, sir. It is a matter of common practice
and common knowledge that nobody in Clarksville or in Chase
City puts a light on a car. That provision of the statute is
ignored. Here is an ordinance which says that you can park
there.
The Court: Let him answer the question. I will sustain
the objection. Answer the question for the record.
I

Note: The question was read as follows : ''You were asked
whether there were any ordinances in the town about parking, a.nd you said none you knew of. Is it not a fact that it
is common practice in Clarksville to park on this street and
all the other streets in your town without any light being on
the cars7''
page 35

~

Witness: Yes, sir.
without lights.

It is the practice to park

Mr. Turnbull: Now, I will introduce this ordinance.
The Court: Introduce it.
Mr. Turnbull: Do you rule the ordinance is not admissible?
The Court: No, I have not ruled on it. I am ruling that
this evide~ce is not admissible as to the custom of people
parking without lights. Do you want to except to my ruling?
:h1:r. Turnbull: Yes, sir.
1\{r. Hut~heson: I want to ask this question:
Mr. Turnbull: If you want to ask questions, I want the jury
brought back.
The Court: I rule that this question, the custom of people
parking· in Clarksville, is not admissible. Bring the jury back.
Mr. Hutcheson: Before you bring them back, your Honor
did not tell them not to discuss the case with anybody. We
do not want to save the point, but I think you should ask if
they have.
The Court: I will ask if they have, and if they have I will
give you another panel. Tell the Sheriff to bring the jury
back.
Mr. Turnbull : I do not understand the implication.
The Court: He wants to find whether the jury
page 36 ~ has been talking to anybody downstairs.
Mr. Turnbull : I do not think in a case of this
kind it is necessary to have the Sheriff take charge of the
jury.
The Court : No, but the Sheriff has taken charge of them.
Let the record show that the jury was sent out, but not sent
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to the jury room, and that they 'vere sent out in charge of the
Sheriff-not the Deputy Sheriff, but the Sheriff.
Note : The jury returned to the court room.
The Court: Go ahead, gentlemen: Is there any other question!
·.
By Mr.· Turnbull:
. Q. Mr. Powell, you testified that there is no ordinance in
the town of Clarksville on the subject of parking automobiles:
I hand you a paper purporting to h~ve been signed by J. W.
Maxey, 'Clerk; please state whether or not that is a ~py of
the ordinance of the town of Clarksville on the subject of
parking!
·
A. Yes, sir.
Mr. Hutcheson: Mr. Turnbull stated that he stated there
was no ordinance with reference to parking in Clarksville;
my recollection is I asked with reference to parking at night.
Please read it.
Note : The question was read.
page 37 }

Mr. Turnbull: I will change the form of the question.

Q. (Mr. Turnbull) Mr. Powell, you testified that there is
no ordinance in the town of Clarksville regulating the parking of automobiles at night: I hand you a paper purporting
to have been signed by J. W. Maxey; Clerk. Please state
whether or not that is a copy of the ordinance of the town of
Clarksville on the subject of parking?

Mr.. Hutcheson: We object to that as attempting to contradict. the witness ..
Mr. Turnbull: I am not attempting to contradict him.
A. I don't remember ever reading the ordinance.
By the Court :
Q. Y uu were asked if that is a copy of the ordinance, and
I understood you to say yes.
A. Yes, sir.
Mr. Turnbull: We want to file that.

.

.-
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Note: The paper referred to is filed marked ''Exhibit No.
1, '' and is as follows:

"Page 568
"Moved by J. A. Woltz and se~onded by M. M. Fitzgerald.
"Be it ordained by the Town Council of Clarksville Va.
that on and after Sept. 1st 1926 it shall be a misdemeanor for
any person to park an automobile or truck or any motor propelled vehicle of any kind on the. east side of 5th Street, beginning at the corner of 5th and Main Streets and extending
·
to Commerce Street.
''Any person violating this ordinance shall be guilty of a
misdemeanor, and fined not less than $2.50, nor more than
$5.00.
''This is a true copy:
J. W. Maxey Clerk.''
Mr. Hutcheson: We want to save the point.
The Court: Do you object to it being admitted 7
Mr. Hutcheson: Yes, sir.
page 38

~

DR. L. H. HOOVER,
a witness on behalf of the plaintiff, being duly
sworn, testified as follows:
Examined by Mr. Hutcheson:
Q. Did you see Mr. Harris on the- night that he was hurt in
this automobile accident Y
A. Yes.
Q. What time did you see him?
A. About eleven o'clock.
. Q. Do you know how long that was after the accident f
A. Approximately between five and ten minutes. I heard
the crash, and the time it took the young man to come one
block and for me to get up and put my clothes on and get there
-ten minutes, I would say.
Q. Where was Mr. Harris when you got there 7
A. Sitting in the car under the steering wheel.
Q. Do you remember when Wilson Blanks came there f
A. I remember him coming, yes.
Q. Had the au~omobile been moved before· he got there Y
~. No, sir.
·
Q. Please state to the jury the injury received by Mr. Harris in the collision Y
A. Mr. Harris had a fracture of his right kneecap, a
sprained left ankle, a little cut on his chin.
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page 39

r

The Court: A sprain where Y
Witness : A sprained left ankle, a cut on the chin
about half an inch in length entirely through; another cut it
took one stitch to close on the forehead.
By Mr. Hutcheson:
Q. What are his permanent injuries, if any, received at
that time?
.
A .. A slight stiffening of his knee, due to the loss of a small
piece of the kneecap and a shortening of the ligament.
By the Court:
Q. Is that permanent~
A. Yes, sir. }fedical authorities say from seven to fifteen per cent.
By Mr. Hutcheson:
Q.. Are there any complications which may later arise from
the loss of this bone or kneecap 1
Mr. Turnbull: What did vou askf
Hutcheson: Are the1:e probably complications which
may arise due to the loss of the bone.
Mr. Turnbull: We object to the form of the question.
The Court: Objection overruled.
Mr. Turnbull : Exception.
page 40 ~ Mr. Hutcheson: I will change the question.

JM:r.

Q. (Mr. Hutcheson) In the ordinary course of such cases,
Doctor, what are the probable consequences of the loss ot
this bonef
A. A stiffening of the joint.
Q. Assuming· that Mr. Harris is a painter, and it is a considerable part of his work standing on a ladder, does this tend
to aggravate his difficulty'

Mr. Turnbull: We object to that. I think he can show his
disability according to what the Doctor testified to, but not as
to this particular question that he asked.
The Court: Objection sustained. Let me ask a question.
By the ;court:
Q. Will it get better or worse, or stay like it is~
~. If anything happens, it will progressively get worse.
Q. Or will it stay like it is' 'Vhat are the probabilities f
A. About forty per ·cent it will get worse, and about sixty
it will stay still.
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page 41 ~ By ~Ir. Hutcheson:
.
Q. Doctor, I believe you testified that it was
what per cent?
A. Seven to fifteen.
Q. Would there be any difference in the disability of a person who leads an active life and does his work by standing
on his feet to a person who does most of his 'vork sitting
down?
A. I don't know.
Q. Doctor, was Mr. Harris taken to the hospital?
A. He was.
Q. Did you take him f
A.. I did.
Q. Where did you take him?
A. To-Oxford, North Carolina, to Brant-Wood Hospital.
Q. Who performed the operation?
A. Dr. Hugh Thompson, of R.aleig·h, North Carolina, diu
the operation.
Q. ·Have you kept in close touch with his physical condition?
A. I have not.
Q. When was the last time you exan1ined him?
A. Yesterday morning·.
Q. Who was present when you examined him?
A. Dr. William Taylor, who was the consultant when he
was first injured.
page 42 ~ Q. Do you kno'v 'vhat is the bill 1\!Ir. Harris contracted at Brant-Wood Hospital?
A. I do not.
Q. Do you send 1nany patients to the Brant-Wood Hospital 1
A. Yes, sir.
·
Q. I hand you a hill ; do you know the handwriting in which
that hill is made out?
1\{r. Turnbull: I object to that.
The Court: I in1agine the plaintiff can testify to the bill
received from the hospital. I sustain the objection.
Witness : I do not know the handwriting.
Mr. Hutcl1eson: That question and answer should be
stricken from the record.
The Court: I will leave it. He said he doesn't know anything about it.

By Mr. Hutcheson:
Q. Doctor, I hand you another bill; do you know the handwriting of that bill'
A. Yes, I Imow that.

Supreme Court of Appeals of Virginia.

46

Note : The papers are marked Exhibits Nos. 2 and 3.
I

By the Court:
Q~
A~

That is your handwriting¥
Yes, sir.
Q. How much is it?
page 43 ~ A. Twelve dollars.
By Mr. Hutcheson:
Q. Is there any further charge to you in addition to that

bill?

-

A. Yes.

Ql Will you add that to the billY
The Court: How much is the total billY
Witness: $22-$10 more.
The Court: That is in the record-$22.
:TYir.
Hutcheson: Put it on the back.
I
Note : The witness writes on the bill.
By Mr. Hutcheson:
Q. Doctor, do you know how long Mr. Harris stayed in
Brant-Wood Hospital Y
A. I do not, but, by looking at my -records, I could tell,
·
but. I don't know exactly.
Q. Do you know ho'v long he was disabled and prevented
from performing his work?
.A.. I don't know that.
Q. Can you tell the probable time his injuries 'vould have
disabled himY
The ·Court: I don't think he can testify to that.
page 44
By

~

CROSS EXAMINATION.

.Mr: Turnbull:

Q. What is your opinion as to his disability at the time
you examined him yesterday!
A. I would say that he had a. ten per cent disability.
Q. Ten per cent disability in that leg 7

A. In that knee.
Q. Is it not true that sufficient time has not yet passed for
the entire healing of that broken kneecap and the torn ligaments?
A. Repeat that question 7
Q. (The question was read.)
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A. I thought I answered that when I told you it is better
now than I thought it would be. If it is going to do anything,
it is going· to get worse. I would say yes.
Q. Is it not a fact that medical authorities hold that it takes
at least twenty weeks for a fractured kneecap to healY
A. Yes, but this one does not heal.
Q. What do you mean by ''does not heal'' Y
A. There is nothing to heal. They took out the other piece.
There are no pieces to heal. They took out the broken piece.
Q. Did you see them take it out Y
·
A. No, sir.
Q. So you don't know what size piece they took
page 45 ~ out 1
.A. By the X-ray pictures taken before and after.
Q. So you say the ligaments that were ruptured in this injury have all healed back?
A. I didn't say that.
Q. Well, will they not heal back Y
.A. Yes.
Q. Then he has not finished; the immediate development
of this thing has not taken place ; isn't that true Y
·
.A. It was healed out before it was taken out of the cast,
according to tl1e doctors and the X-ray -pictures and the surgeon, or it would not be out of the cast.
Q. You said it had not healed?
A. The broken part has not healed because it was taken
out.
Q. I asked you about the ligaments.
A. It has healed.
Q. The ligaments have healed 7
.A. Yes.
RE-DIRECT E·XAMINATION.
By Mr. Hutcheson:
Q. Will you take Mr. Harris and show to the jury exactly
what you mean by the bone being taken out? Point out to the
jury what was taken out 1
page 46

~

Mr. Turnbull : There is one other question:

Q. (Mr. Turnbull) Do you know whether this man's leg
had been broken beforeY
A. I do.
Q. Do you know what part of his leg had been broken t
A. I do.
Q. What partY
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A. The tibia.
Q.. Of this same legt
A. ,Yes.
Q. iWhere is the tibia 1
A. There are two bones belo'v the knee. It is the small
bone, and it was broken about four inches below the knee.
Q. Was any part of that bone taken out, or do you know Y
A.. I don't know.
Q. Do you know whether he suffered any other injury to
that leg?
A. I do not.
I

1\!Ir: Turnbull: That is all.
By Mr. Hutcheson:
Q. The injury you just testified to, does it have any effect on
this injury Y
A. Not that I know.
page! 47 }-

Note: The plaintiff comes around and the jury
looks at the leg injury.

Witness: That bone is about an inch wide there and about
three-quarters of an inch long. The ligaments come up here
and attach. over that bone. It broke off this lower piece about
an inch long, about, I would say, one-eighth of an inch in width.
That is by scale and on the X-ray pictures. When they went
into this knee, they tried to put it together with adhesive,they! tried it with splints,-and the larger piece would not
unite with the smaller. The larger part of. the bone was
tal(en off, and the ligament taken off and attached to the big
piece of bone. The piece of bone removed, I did not see it;
I saw the X-ray picture, and, according to scale, it would
measure about one inch this way and one-eighth to one-half
this way. That was removed and the ligament attached to the
big piece of the bone, making a slight shortening of it.
By Mr. Hutcheson:
Q. Please state the function of this piece taken off?
.A. It is a protection of the knee joint and an attachment
to the ligament of that joint.
Q. Does this leave a sharp bone at that point?
A. No, sir.
Q. What about the pain and suffering and physical injury
to this? Is it painful, Doctor, or not f
page 48 ~ A. Any broke·n bone 'is painful. It would be no
more painful than any other broken bone. There
would be a certain amount of pain.
I

..
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Q. How about the ankle and sprain~
A. I would say the sprained ankle was more painful than
the knee.

LEROY HARRIS,
the plaintiff, being duly sworn, testified as follows:
Examined by Mr. Hutcheson:
Q. Mr. Harris, you are the plaintiff in this case, are you
notY
A. Yes, sir.
,
Q. How old are you'
A. 29.
Q. Are you married?
A. Yes, sir.
Q. Have you any family 7
A. One child.
Q. How old is the child Y
A. Six months old.
Q. What is your occupation f
A. Painting.
Q. Who do you paint for?
A. Federal Land Bank of Baltimore.
page 49 ~ Q. What salary do you receive for working?
A. Twenty-two dollars a week.
Q. Tell the jury, Mr. Harris, how the accident happened t
A. I was going· down Beauty Street about twenty or twentyfive miles an hour; I was meeting a car, and, as far as I could
see, everything 'vas all right and clear. The lights blinded
me for a few seconds because of the car I was meeting, and,
as the car passed, it cleared the light out of my eyes and it
lea:ves me in the rear of a hig cattle truck.
Q. What did you do then Y
A. It was too late to stop, and the only chance was to cut
short to my left and miss it, and I cut as short as I could,
and sideswiped the left corner of the truck. I didn't have
time to use the brakes. Naturally I grabbed for them.
Q. Mr. Harris, how fast was the other car going?
A. It ReP.med to be going pretty fast-I reckon forty miles
an hQur.
Q. You say you didn't use the brakes : If you had used
your brakes, if it had been possible to use the brakes, could
you have stopped without running into the truck 1
A. No, sir.
Q. How far did your car go after striking the truck!
A. To the left side of the street, to the curb.
page 50 ~ Q. Did it go over the curbing?
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A. Yes, sir.
Q. Had it been moved when Dr. Hoover came there?
A. No, sir.
Q. Was it moved when you were taken out Y
A. No, sir.
Q. Mr. Harris, if this truck had had lights on the rear,
'vould you have been able to see it and to have avoided the
accident'
A. Yes, sir.
Q. Did you have sufficient room to pass between this antomo bile you were meeting and the truck Y
A. I would sa.y yes there 'vas proper room to get between,
but ~th the car cutting short it would not come in. I cut it
short but struck the left-hand corner.
Q. Did you strike the other carY
A. No ; the left-hand corne·r of the truck.
By the Court: .
Q~ Was there room enough between the car you were meeting and where the truck was passing for you to have passed
between without striking either of them?
.A. No, sir; no, sir.
By Mr. Hutcheson:
Q. Where this truck was parked, was there shade there Y
A. Yes, sir, shade trees.
page 51 ~ Q. Was there any considerable difference in the
color of the truck and the roadway and surrounding objects?
A. They a.U looked about the same. It is like some camouflaged object.
Q. Were your headlights burning and in good condition~
A.. Yes, sir.
Q. Were your brakes in good working condition?
A. Yes, sir.
Q. Were you paying attention to what you 'vere doingdriving and keeping a lookout at the time Y
A. ·Yes, sir, looking straight ahead.
Q. Where were yon going, Mr. Harris?
A. I was going to my wife's home, about four miles south
of Clarksville.
Q. Where do you spend most of your time?
A. On the road, traveling in different parts of the country.
Q. Are you a citizen of this county ancl is this your home f
A. Yes, sir.
Q·. What happened to you in the way of physical injury
as the. result of this accident?
·
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A. A fraetured knee, sprained left ankle and such as that.
Q. How long were you disabled Y
page 52~ A. Two and a half months.
Q. · How long did you stay in the hospital Y
A. Lacking one day of being four weeks-three. weeks and
six days.
Q. What was your hospital billY
A. $163.
Q. What was Dr. Thompson's billY
A. $150.
Q. He is the man who operated· on you, I believe!
A. Yes, sir.
Q. You were disabled how long!
A. Two and. a half months.

Mr. Hutcheson: I offer these bills in evidence.
Note: The same are marked Exhibits Nos. 2 and 3..

By Mr. Hutcheson:
Q. Mr. Harris, what is your present condition with reference to these injuries?
A. Well, I have a weak leg; I can't put any weight on it.
After two or three days climbing it gets sore, and I have to
lighten up on it to a certain extent.
Q. When you say two or three days, what do you mean Y
A. Steady painting.
·
Q. On a ladder!
page 53 } A. Painting houses.
Q. Did your oocupation require you to stand on
your feetY
A. Yes, sir.

CROSS EXAMINATION.

Bv Mr. Turnbull:
-Q. How long· hav~ you been painting?
A. I have been painting about six or seven years. I have
had a. regular job for the last four years.
By the Court:
·Q. At $22 a weekY
A. Yes, sir.
By Mr. Turnbull:
Q. Mr. Harris, are you familiar with Beauty Street, in the
town of Clarksville, where this accident occurred!
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I: have traveled it lots of times.

Q. You have .traveled it lots of times Y

A. Yes; sir.
·Q. ::where did your wife live after you were married Y
. A. She lived .in the same place.

Q.. You had to go out that street in order to get to see her,

did you notY
A. Yes, sir.
Q. Did you ever live in the town of Clarksville!
.A. Yes, sir,-not in the town, but a mile west of Clarksville.
Q. How long did .you live out there a mile west of tClarksvillef
·
A. I guess around a year.
.
Q.~ How long have you lived in Mecklenburg .CountyY
A~ Since 1924.
·
Q. How long have you been married Y
A. Since July 27, 1935.
Q..How often have you been in the habit of traveling that
· road, would you say, in the last twelve months!
A. Well, in the summer I am in' the northern states; I come
·in'and s_tay up there probably four or five months, and I am
at home usually about once a week. The week ·ends I am
close around.
Q~ Where do you live now-any particular place Y
A.. My original home is Chase City..
Q. Where does your wife live Y
A~ Four miles south of Clarksville.
Q. She does not live in Chase Cityf
A. No. My people do.
Q~ Did you know it was the custom in Clarksville to park
cars along the west side of Beauty Street f
page 54 }

page 55

~

A. N~~~
·
Q. Had you not observed cars parked along the

west side of Beauty 8treet before this acci_dentY

A. I have seen cars there, but I never saw this big cattle
truck there.
·
Q. I ask you didn't you know it was the practice and habit
of people of Clarksville to pa1~k cars along the west side of
Beaucy StreetY
A. No.
.
Q. Do you tell the jury you have never seen cars parked
on the west side of Beauty Street in all your trips to Clarksville!
·
A. I say I have seen cars parked there.
·
Q. I asked you if you didn't know that it was the practice
·
to park ears there, and you said no.
A. I didn't know it was the practice.
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Q. Didn't you usually see cars parked along the west side
of Beauty Street when you traveled over that street?
A. ·Yes, sir, occasionally.
Q. ''Occasionally'' did you say Y
A. Yes, sir.
Q. 10an you say you had ever been down that street without
seeing cars parked on one side or the other or both sides of
that street Y
•
A. Yes, sir.
Q. How many times Y
A. I was down there yesterday afternoon, and
page 56 ~ there was not a car there.
Q. There was not a car on the street at allY
A. No, sir.
Q. So you have been down there sometimes when there was
no car parked on this street Y
A. Yes, sir.
Q. Did you not know that it was the habit of people to
park cars on that street without lights Y
A. What is that f
Q. I ask you, did you not know that it was the habit of
people to park cars on that street without lights on them7
A. Yes, sir.
Q. Now, is it not a fact that the road from the point of this
accident north is straight for a considerable distance Y
A. Yes, sir, back to the rise.
Q. Back to the rise in Beauty StreetY
A. Yes, sir.
Q. Do you know about how many yards it is from where
that rise in 'Beauty Street is to the point of this accident'
A. About 100 yards.
Q. About 100 yards?
A. Approximately.
Q. That is just an estimate on your part T
page 57 } A.. Yes, sir.
Q. When you came over that rise in Beauty
Street and could look down that distance, was this other car
that you say you met in sight!
. .\. No, sir.
Q. How far had you g-otten before the other car came in
sight?
A. Probably fifty yards.
Q. In other WQrds, you had covered about half the distance
from the rise in Beauty Street to the scene of the accident
before the other car came fu sight?
A. Yes, sir.
.
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Q~ You were not blinded by the other car when it first
came in sight Y
A. No, sir.
Q. How far had you progressed over the latter part of this
distance between the rise in the street and the scene of the
accident before you were blinded ·by the approaching carY
A. I couldn't say exactly.
Q. Well, how far was the. other car away from the scene
of the accident when you first saw itt
.A. I imagine just under the street light. That is. about
one ' hundred . yards down below the truck on the lefthand
side of the street.
Q. You do not mean to tell the jury that the
page 58 ~ distance from the scene of the accident to the
light south of the scene of the accident is one hundred yards, do you Y
A. One hundred feet. I beg your pardon.
Q. One hundred feet Y
A. Yes, sir.
Q. So you would say that when you were :first blinded by
the car-no. when you :first saw the car, you say the car was
about at that light, one hundred feet south of the accident t
A: Yes, sir.
Q. And you don't know how far you had moved forward
from the time you first saw it until you were blinded Y That
is your testimony Y
A. Yes, sir.
Q. Now, about where was this car with respect to tlie scene
of the accident when you were blinded ·by the· lights Y
A. It took effect about one hundred feet.
Q. You mean you were blinded by the lights when you
first saw it Y
A. To a certain extent.
Q. To a certain extent?
A. These lights and the street lights all combined. When
he passed and goes on, it leaves me too close to the truck to
stop, and I discovered the truck.
Q. Why did you not pass between him and the
page 59 ~ truck Y
A. There was not room.
Q. Do you know how wide that street is Y
A. No, sir, I do not. It is supposed to be twenty feet.
Q. It· has been testitied here today that that street is
twenty-four feet wide; if that .is true, is it not a fact that
three cars could pass· at one time in that street?
A. I don't think you would undertake to do it unless you
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were forced to do it, or unless the other fellow was on the
curbing on the other sid.e, it .would not be enough.
Q. Unless what Y
A. Unless the other fellow you were meeting was all the
way to the curb, there would not be room, and naturally the
other fellow coming up would not ·be up against the curb~g.
Q. We· will see about that later. How wide is the average
car, do you know Y
A. No, not exactly.
Q. So you don't know whether three cars may pass at the
·same timeT
.A. I am just judging.
Q. You judge that they could not do sot
A. I know that I would not undertake to do it. I would
not undertake to pass.
Q. Was that your trouble this night, that you
page_ 60 ~ were not willing to pass betweenA. (Interposing) I didn't have the opportunity.
Q. What do you mean by you didn't have the opportunity?
A. When I saw the truck, . this other fellow was right
against me, and if I cut to miss the truck, naturally I would
hit the car, and I hit the rear fender, and I couldn't cut into
it without striking something. I had to hit the truck, and
naturally I couldn't help but hit the truck anyway.
Q. You have testified that you had covered about half the
distance from the rise in that road to the scene of the accident
when you first saw the lights of the other car, and you have
testified that, at that -point and at that moment, your vision
· was somewhat interfered with by the lights of the oncoming
car; why did you not stop or bring your car to a halt at that
pointY
A. I didn't think it necessary; I thought I could see, and
the way looked clear to me.
Q. So you didn't think it was ne.cessary for you to check
your speed at the time you were first blinded by these automobile lights Y
A. I took my foot off the gas, but I didn't use the brake.
I let the car roll down with my foot off the gas.
Q. How far had you gone in that situation, with
page 61 ~ your vision somewhat obscured, before your vision
was further interfered with?
A. I don't know.
Q. Were the lights on your car in accordance with the
statute?
·
A. Yes, sir.
Q. Do you know how far ahead you could. see with .those
lights?
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A. Not exactly.
Q. Approximately how far could you see ahead with those
lights Y
A. I had my lights focussed down with the dimmers.
Q.. With what Y
. A. ·I had my lights focussed down.
Q.. You had your lights focussed downY
A. Yes, sir, I focussed them down when I saw the other
fellow's ·lights, and tried to get him to dim his.
Q. Your lights were f.ocussed down when you saw the
other car?
A .. Yes, sir.
.
Q. .And yon testified that when you saw the other car it
was about under the light at Commerce StreetY
.A. Somewhere about that.
Q.. But you had your lights full on before that timet
A. Yes, sir.
.
page 62 ~ Q. How far could you see with those lights when
'
they are on at full strength Y
.A. I don't know exactly.
Q. Anyhow, you say that the lig·hts were in accordance
with the statute on that subject T
A. Yes, sir. ·
Q. How long had it been since this car had been properly
inspected?
A. Whenever the inspection was, but I don't know exactly
when that was. It was my brother's car, and he was looking
after having it inspected, and I don't know exactly when
it was.
·
Q. Did it have any label on it to indicate when it had been
inspected?
A. Yes, sir, it had the windshield sticker.
Q. Did you have a driver's license?
A.. Yes, sir.
Q. Why didn't you put on your brake, Mr. Harris, when
you realized that an impact would probably take place!
A. I didn't see where it was necessary until I saw the
truck, and then it as too late. I thought the way was clear,
and it looked to be.
·Q. Yon could see the light burning down below the truck,
couldn't you Y
·
A. The street light Y
··
Q. ·Y·es.
page 63 .~ A. No, because of the tree.
Q. There were no leaves on the trees 1
A... There was another light down in the distance at that
time.
I
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Q. You have placed the position of the other car as being
under the street lig·ht when you first saw it and when you
were first blinded by these lights; now, before that car came
into sight, couldn't you see that street light on Commerce
Street down below the scene of the accident Y
A. No, sir. If I did, I didn't pay any attention to it; I
don't remember seeing it.
Q. If you did, you didn't pay any attention to itl
A. I could see to my left.
·
Q. You could see the street light on your leftY
A. Yes, sir.
Q. At Sizemore Street you saw that light all right¥
A. Yes, sir.
Q. But you tell us that you could not see the light on Commerce street, or that you were not paying ~ttention to it; you
don't remember seeing it; is that a correct statement of
your testimony Y
A. I di.d not pay any attention to that light. It must have
been I seen it.
Q. You know the light on Commerce Street is hung right
in the center of the street, is it not 1
·
A. No, sir,. it is hung on a pole.
pag·e 64 ~ Q. You say the light on Commerce Street is hung
on a poleY
A. Is that the lower street?
Q. The low~r street.
A. That is hung in the center of the street' leading into
Beauty Street.
Q. It is hung about the center- of what we would call the
intersection of Commerce and Beauty StreetY
A. Yes·, sir.
Q. Now, ~fr. Harris, this was wintertime; there were no
leaves on those trees, and that light was suspended about
the center of Beauty StreetY
A.. Yes, sir.
Q. I would like for you to explain to the jury why you did
not see that light, if you did not see itY
A. I did not see the truck, anyway; I don't know whether
I saw the light, or not.
Q. You don't know whether you could see the light, or
notf
·A. I was watching the other car, as I said. I dimmed my
lights and goes on down, and as 've passed in the rear of the
big truck.
Q. You know if you had been looking that you could have
seen that light before this ear came in sight, don't you f
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A. If I had been looking for that light especialpage 65 } ly, I reckon I could have seen it.
Q. In addition to the light of the street there,
the lights from your car, which were in good condition, also
lighted up that street; isn't that true f
A. Yes, sir.
Q. And, in addition to that light, was the light from Sizemore StreetY
A. Yes, sir. ·
Q. Mr. Harris, how many accidents have you had before
this-automobile accidents?
Mr. Hutcheson: We object.
The Court: I think that that objection should be sustained. • I sustain the objection.
Mr. Turnbull: I except on the ground that it is admissi·
ble.
Mr. Hutcheson: I withdraw the objection.
The Court: The objection is withdrawn. Answer the
question.
A. I have been in several of them.
Mr. Turnbull: I understand that we can ask a man has he
had accidents, but not go into the details of thetn.
The Court: ·You can show reckless driving. He said
he had several.
page 66 ~ Mr. Turnbull:_ I do not think I have the right to
investigate them.
The Court: All right.

By Mr. Turnbull:
.
Q. Is it not a fact you got off the road and were stuck
for some time, just a short time before the accident?

Mr. Hutcheson: We object tQ that question.
The Court : What is the bearing of that Y
Mr. Turnbull: We think we have the right to show that
this man is a reckless driver, ·by his own acts.·
The Court: I think you can show that he is a reckless
driver.
Mr. Turnbull: On this same night he was in trouble off the
road not a minute before.
Mr. Hutcheson: Your Honor and everybody else gets off
the road, but that is not reckless driving.
The Court: It can go before the jury for what it is worth.
Mr. Hutcheson: We would like to go into that, but not
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before the jury. If I had an accident yesterday and had one
today, it hasn't anything to do with it, but you can show
that he is a reckless driver by reputation in the community.
The Court: Why can you show any particular instance 1
Mr. Turnbull: I say this, your Honor: I think
page 67 ~ the very fact that he has litigation shows the utter
recklessness of this driver.
The Court: He has said that he had several wrecks.
Mr. Turnbull: I think we, have the right to go further
and show that he had driven his ear off the 'road within a
few minutes prior to this accident.
The Court: I will .let you do that, because it will showMr. Hutcheson: (Interposing) Wait a minute. He stated
that he had never driven an automobile himself when there
was an accident, and, if that is a faet, I think it should come
in.
The Court: Repeat the question, but limit it to a few minutes before.
Mr. Hutcheson: We would like to make this motion: I
don't think he can go into an accident which happened fifteen
minutes before.
The Court: Go ahead, Mr. Turnbull.
Bv Mr. Turnbull:
~Q. Is it not a fact, Mr. Harris, that your car, just a short
time before this accident, while you were driving it, was run
off the road near Bluestone Church, or somewhere· in that
section?
The Court: That same night?
Witness : Yes, sir.
page 68 ~ The Court: How long before the accident f
Witness: I don't know exactly.
The Court: Just a guess.
Witness: .Around thirty minutes.
The Court: Around thirty minutes before the accident.
Go ahead.
Witness: I can explain it.
The Court: You had better explain it; you can explain it
later.
Mr. Turnbull: I think I have the right to go ahead with
·
my question.
A. I pulled the wheels off the asphalt road and stopped
and got out of the car a few minutes ; I got back in, and naturally that was the time when we were having a lot of rain.
It was slick. I got into the car, and stepped on the gas, and
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it pUlled the rear wheels down, and it ·pulled the front wheels
and slipped down against a wire fence. I was trying to go
back up in the road.
By the Court:
Q~ How did you get up!
A. I drove it out.
Q. You did drive it out f
A~ Yes, sir, by pulling it back.
By Mr. Turnbull:
Q. How did you get off the road?
page 69 } A. I drove off and parked, and put the· wheels
off the asphalt on the ground, and it slipped. When
I got back in and stepped on it, the car slipped further in
the ditch.
Q. How did you drive your car off the asphalt?
A. I got out of the car.
I

The Court: It was on purpose.
Witness : I guess you know for what purpose.
By Mr. Turnbull:
Q. So you stopped your car up there and got out f
A. Yes, sir.
Q. And when you did that, you drove off the asphalt with
two wheels, or with all your wheels f
A. I was clear of the asphalt when I ·stopped.
The Court: He had two wheels off and two on.
Witness : I cleared it with all four wheels. It was in
these hills and .curves, and it was necessary to get off.
By Mr. Turnbull:
Q. How long did you stay there f
A. Perhaps ten minutes.
Q. Mr. Harris, you have testified _about some other car
which came up the road, and about your being
page 70 ~ somewhat obscured by the lights of that car; did
the driver of that automobile stop at the time of
the accident 'I
A. No, sir.
Q. Do you )mo'v who the driver of that automobile wa.s ¥
A. No, sir.
Q. Do you know whether or not the impact between those
cars was loud, or not Y
A. What!
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Q. Did they make a loud noise when you crashed into the
rear of that truck Y
·
A. I don't know. I was excited at that minute, 'and I don't
know how much fuss it kept.
Q. Are you certain you saw any car?
A. Yes, sir.
Q. Then why didn't that car stopY
.
A. The car had cleared me before I struck, and, naturally
being a tourist, he would not stop.
Q. What?
A. A fellow going through, he would not want to stop.
Q. Why wouldn't he stop Y
A. If he was in a hurry.
Q. If he was in a hurry he would not want to stop 7
A. His car was making a noise.
·
Q. It was not making an unusual noise, was. it f
.A.• About forty miles an hour, and it was a
page 71 ~ cold night, and he had his g·lasses closed.
Q. You don't know whether he had his glasses
closed Y
A. It was an awful cold night.
Q. You idea is that he was in· a hurry and didn't stop 7
A. I don't know what reason he didn't stop, but he didn't
stop.
·
At 1 :00 o'clock the court recessed until 2 :00 o'clock for

lunrh.
AFTERNOON SESSION,
B.oydton, Virginia, June 29, 1936.
The court met at the expiration of the recess.
Present:

Same parties as heretofore noted.

LEROY HARRIS,
the plaintiff, recalled for further cross-examination, testified
as follows:
Examined by ~Ir. Turnbull:
Q.- How· far ahead did your headlight throw a light on this
nig·ht1
A. I couldn't say exactly.
Q. Where had you driven from Y
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A. Chase City.
. Q. Did you stop anywhere from Chase City
pag·e 72 ~to Clarksville except at the one place you told
about?
A. No.
Q. You had full chance to observe your headlights, did you
notf
· · A. ·Yes, sir. .
Q. Well, how far do you think the lights would shine, by
your headlights?
A. The distance across this court room.
Q. The distance from you to that wall?
A. Yes, sir. That is the main beam of light.
Q. You could not discern (and I mean by that you could
not distinguish) an object or a person that night, in driving
that. car, further than from where you are sitting to that
wall; is that correct Y
A. Not when I was meeting a car.
Q~ I am not asking you when you were meeting a car,
but II am talking about 'vhen you were driving along, how
far could you see ahead so as to distinguish an object in the
road, or a person, that night Y
A. ·I would say that distance.
Q. From where you are sitting to the \Vall7
A. ·Yes, sir.
Q~ How far is that, Mr. Harris?
A. About forty feet.
page 73 r Q. About forty feet f
A. Yes, sir.
The Court: Fifty feet would be right, \Vouldn't it? Put
it down that the distance to the wall is approximately fifty
feet.
By Mr. Turnbull:
Q. Now, Mr. Harris, you have testified that, when you
first seemed blinded by the headlights of the oncoming car,
that car was about under the light on Conunerce StreetY
A. Somewhere about that.
Q. And you have also· estimated the distance from the
light on Commerce Street to the point of accident at about
one hundred feet. I ask you this question, abot~.t hpw far
\Vere you from the point of accident at the time that you
refer to-I mean at the time you first seemed to be bothered
by the lig·ht from the other car?
A. Well, I couldn't say exactly.
Q. Well, about how far? You said the other car was about
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one hundred feet from the .scene of the accident at that time;
how far were you~
·
.A:. About the same distance.
Q. You were about the same distance?
A. Yes, sir.
.
Q. How long after that was it before you dimmed
page 74 } your IightY
A. Right away.
Q. Right awayY
A. Yes, sir.
Q. When you dimmed your lights of your car, how far could
you see ahead Y .
A. When you focus your lights down, it comes into the
ground about thirty feet, I would say, in front of the car.
Q. About thirty feet Y
A. Yes, sir.
Q. At the time you dimmed. your lights on account of being
somewhat bothered because of the oncoming lights, how far
could you see down the road so as to discern (I mean distinguish) an object or person on the road?
A. I thought I could see all the way. Everything looked
clear.
Q. I am not asking what you thought you .could see, but I
asked how far could you see in front of your car at the time
you dimmed your lights. How far could you see down the
street so as to distinguish an object or person on the street?
A. I would say thirty to fifty feet.
Q. Thirty to fifty feet?
A. Yes, sir.
page 75

~

Mr. Turnbull': That is all.
RE-DIRECT EXAlMINATION.

By Mr. Hutcheson:
Q. Is your eyesight in any way impaired Y
A. No, sir.
Q. Mr. Turnbull has asked you considerable about the distance your headlights would show: Were they the usual headlights-you could see with the usual headlights Y
A. Yes, sir.
Q. You testified that those lights were inspected and came
up to inspection?
A. Yes, sir.

Mr. Turnbull: He did not say that they had been inspected
to his lmowledge.
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The Court:. He s~d they had been inspected and the tag
was on it.
· Mr. Turnbull : He did not. say it had been inspected of his
knowledge. He did not have it inspected.
The Court : Yes.
By Mr. Hutcheson:
Q. Was there any difference between those automobile
lights and other automobile lights Y
A. No, sir.
page 76 ~ By the Court:
·
Q. What kind of automobile was this?
.A:.. Model A 29 Ford coupe.
By Mr. Hutcheson:
Q. Mr. Turnbull asked ·you how far the light threw down
the· road, and you said the distance across this court room.
Is that where the light shines real bright!
A. The main thread of the light.
Q. Of course it would be furtherMr. Turnbull (Interposing): I object to that.
By Mr. Hutcheson:
Q. Is that as far as you could see down the road with the
the main beam Y
A. You, could see the reflection of the main beam.
Q. This was the usual ground glass headlight required by
lawt
·
A. Yes, sir.
Q. When Mr. Turnbull asked you if you could discern a
person down the road, do you mean to recognize a person,
or could you see a person down the road Y
A. You could see an object, but you could not make out
what it was.
Q. If a man had been standing, or any other object had
.
been standing, as much as two hundred feet down
page 76 ~·the roadMr. Turnbull (interposing): We object as leading .
.The Court: Ask how far down the road he co.uld see a man,
in feet.
Mr. Turnbull: He has already testified to that.
The Court : I think he has a right to ask it.
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.By Mr. Hutcheson:
Q. These measurements you have given, have· you ever
made those measurements j Have you ever made any tests 1
A. No, sir.
Q. Could you see as far as a man can see drivfug an automobile down the road at nightMr. Turnbull (Interposing): We object, as he doesn't know
what the ordinary man can see.
The Court: Sustained.
By Mr. Hutcheson:
Q. How far, on a straight road, with those lights, with a
person standing in the road in front of you, do you think you
could see-not to recognize a man but to see that there was
somebody in the road,-a straigh_t level road Y
The Court: Estimate it.
A. I would say around ·75 or 100 feet.
By Mr. Hutcheson:
Q. How far can you see on level in the daytime Y
page 78

~

Mr. Turnbull : He said there is n9thing wrong
with his vision.
The Court: Go ahead.

By Mr. Hutcheson:
Q. How far can you see in daytime down t.he road?
A. I haven't any idea, but a pretty good distance.
Q. You don't mean to say that you could not see an obje()t
in the road any further than acrossMr. Turnbull (Interposing): I object. I don't think he
can cross-examine his witness.
The Court: I don't think it fair to· say that the witness
cannot understand the question. I do not think you can ask
leading questions.
By Mr. Hutcheson:
Q. Mr. Harris, do you mean to tell the Judge you could not
see a man, or any other object, in the road that night any
further than from you to the south wall f
Mr. Turnbull: We object as the question is entirely leading.
The Court: Sustained.
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By Mr. Hutcheson:
Q. Mr. Hn.rris, when you were driving that night, at this
particular place, if a man had boon standing in the road in
front of you, tell us, as near as yon can, how far
page 79 r you could have seen the man, in yards or feet?
Mr. Turnbull: I submit that he has testifierl to that.
The Court : I will let him answer it again.
X. About 75 yards.
The Court: What?
Witness : About 75 yards.
By Mr. Hutcheson:
Q. When you put the dim lights on, you say it cut the lights
rigl1t straight down in front of the carY
A. Yes, sir.
Q. Did you also have lights to t1le front of your carY
A. Yes, sir.
Q. How far could you see a man on the dimmed light~,
if he was standing in the road in front of you, nn a fitraight
level!
A. I imagine it would cut it down about half the distance or
three-fourths the distance.
·
Q. Mr. Turnbull asked you one time, and yon said you were
completely blinded by the lights, and the other time that you
were obstructed by the lights; what did you mean by saying
you were blinded by the lights that night?
.A.. I mean in meeting any car you would be blinded to a certain extent. You could see an object, or a vehicle parked in
front of you that distance.
··
page 80 } Q. You then were not totally blinded?
A. No, sir.
.
.
Q. Are you any more bHnded in meeting an automobile on
·
the road at night?
A. I would say not.
Q. Mr. Turnbull asked you about what kind of accidents
you had with automobiles; please tell the jury what you 'had T
A. In West Virginia, last fall, I was going out of Parkersburg towards Wheeling, and a fellow come out of a country
road in front of me, running 45 miles an hour, and I hit the
blind side, and the fellow was not worth anything, and I lost,
and he admitted it was his fault.
Q. What other wreck have you hadY
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Mr. Turnbull: We ask to strike that part, where he said
the man admitted that it was his fault.
.
The Court: Yes. He can't say that the man said that he
was at fault.
By Mr. Hutcheson:
l
·
Q. Have you ever been charged with reckless driving?
A. No, sir..
.·
Q. Has any claim ever been made on you for damage done
while you were driving?
.
A. No, sir.
page 81 ~ Q. What other wrecks have you had Y What do
you mean by "wreck 7"
A. The one I lost my voice in, in West Virginia..
Q. Were you driving the automobile Y
A. No, sir, I was not driving. A boy friend was driving it,
and I was not driving it at th~ time of the wreck.
Q. What other wrecks were you in Y
A. I was taking mail for Sam Freeman to the station and
parked near the railroad, and a freight train was passing, and
I cranked the car, and it ran under the freight train, and I
jumped out.
Q. Any other!
A. At Dinwiddie Court House they were building a new
road; I was driving· a truck, hauling for the state; as I come
out of the detour off the road that they were building into the
detour, a tourist was coming by; as I pulled the car, the tourist
was undecided which side he wanted to go ori.. I pulled t~
the right, and he cut across in front of me, and we had ·a
head-on collision. I didn't get hurt, and he paid for the damage to the truck.
.
Q. So you have never been charged with reckless driving
.and had a claim made on you for damages sustained Y
A. No, sir.
Q. You had driven for the state Y
A. Just a moment: When I was turning around near
Grassy Creek, one Saturday night, it was late, the
page 82 } ground was wet .. I turned around, and backed up
to turn around, and the wheel skidded, and the
· ca.r jumped over the fill and turned to one side, and I went
down, the car and all.
Q. Did you ever do much night driving, Mr. Harrisf
A. Right m"Q.ch, yes, sir.
Q. Did any of these accidents, except the one at Grassy
Creek, happen at night!
A. All were in the daytime.
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Q.. Your eyesight never affected your driving at night Y

A~

No, sir.
Q. You say you have been driving since this accidentY
A. Yes, sir.
Q~ And driving at nightf
A. Yes, .sir.
Q,. Have you had any trouble with your eyesight!
A. No, sir.
Q. To go back to those distances yon testified to Mr. Turnbull about, have you ever made any estimates or experiments
on distances you could see at night with lights!
, A. No, sir. I am guessing approximately. I can't say exactly..
Q. So far as you know, do you see as far as the average
man sees!
Mr. Turnbull: We object, if your Honor please.
The Court : Objection sustained. He does not
page 83 ~ know what the average man sees.
Mr. Hutcheson: That is all.
By Mr. Turnbull:
Q. How far north of this truck would you say it was where
you and this other car passed Y
A. About the distance of a car.
Q. About the distance of the carY
A. Within about seven feet.
Q. Yon said something about considering driving in between the cars, in between the truck and the oncoming car,
but I do not understand why you did not undertake it?
A. I mean by his passing, I thought I might pass betWeen, but I couldn't get in between.
Q. That is what you meantf
A. Yes, sir.
Mr. Hutcheson: We call Mr. J. H. Howerton as an adverse
witness.
J. H. HOWERTON,
one of the defendants, called as an adverse witness by the
plttintiff, being duly sworn, testified as follows :

Examined by Mr. Hutcheson:
Q. You are a member of the firm of Howe.rton Mercantile
Company, of Clarksvillef
page 84 } A. Yes, sir.
Q. Yon and your brother compose the firm f
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A. Yes, sir.
Q. Under that do you operate a catt~e business Y
A. I do not have anything to do with the cattle.
Q. Was the truck purchased and paid for by the Howerton
Mercantile Company Y
A. I have no interest in it at all.
Q. The truck on which the cattle business is conducted is
owned by you and your brother?
A. No.
.
Q. When did you make the change Y
A. It was first ·owned by Howerton Brothers, and later we
found it difficult to run them together. My brother and myself ran the cattle business under the head of .Howerton
Brothers, and I had nothing to do with the truck at all. If
you look back, I think you will find the several trucks that
'vc owned were in his name exclusively.
Q. The Howerton Mercantile Company is the store that
you and your brother run y·
A. I told you the cattle business was run under the head
of Howerton Brothers. I operate the store under the head
of Howerton Mercantile Company..
Q. The net profits of the store are divided between you
and your brother!
page 85} A. No.
Q. He gets a profit'
A. He gets a profit from Howerton Brothers and I get a
profit from Howerton Mercantile Company.
Q. He has no part in the Howerton Mercantile Company 1
A. ~e does not get any profit. The business is conducted
entirely separate. I think you want to get at the truck: I told
you I did not own a penny in it.
The Court : I think you misunderstood the question.
think he said truck when you said contract.
Mr. Turnbull: No; he said truck.

I

By Mr. Hutcheson:
Q. You conduct Howerton Mercantile. CompanyT
A. Yes, sir.
Q. Your brother J. E. gets a profitY
A. He owns a part of the business, but he does not get a
profiL
·
Q. Howerton Brothers conduct the cattle business, and you
get no profit in it 7
A. No.
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The Court: You own an interest in the property of Howerton Brothers, do you Y
Witness: Yes, sir, of Howerton Brothers. This truck, I
tell you, is not owned by Howerton Brothers.
page 86 ~ By Mr. Hutcheson:
Q. There are two separate and distinct parties
-one Howerton Mercantile business, in .which you and your
brother are partners, and the other is a separate partnership, Howerton Brothers; neither has anything to do with
the· other. There are two partnerships. Is that rightY
A. If you want to get at the ~ottom of it, I tell you I derive
all the profits from Howerton Mercantile Company, and he
gets the profits from Howerton Brothers.
Q. There .are two partnerships; you and your brother are
partners in both of them Y
.
A. In all our personal property, but not in the business.
Q. In Howerton Brothers you are a partner there, are you
not?
A. It is always under that heading, Howerton Brothers,
and I run the store under Howertpn Mercantile Company.
The truck is operated by Mr. J. E. Howerton for the purpose
of handling cattle and farming purposes and not for the
store.
Q. It is handled exclusively in the Howerton Brothers'
business, is itt
1

The Court: Gentlemen, I think, under the ruling of the
court, the title of the truck cannot be denied either one way or
the other.
page 87 ~ Mr. Hutcheson: I would like to get through with
.
this witness before I tell you the object of it.
The Court : All right.
By1vlr. Hutcheson:
Q. Which is the older partnership Y
A. Howerton Brothers.
Q. And you formed another partnership as Howerton Mercantile Company. You and he are the .only brothers in Hower-.
ton Mercantile Company?
A. Yes.
. Q. You and Mr. J. E. Howerton are the only members of
Howerton Brothers Y
'
A. Yes.
Q. This truck was used exclusively for the business of
Ho,verton Brothers; is that correct Y
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A. My brother uses it exclusively for his cattle and .farming business.
.
Q. He operates the farm Y
A. Yes.
Q. This truck was bought by hiin in the name of Howerton
Brothers, and registered in the name of J. E. Howerton t
A. I suppose so. I have not paid for it. I do not claim
any ownership in it.
.
.
Q. Roy King was employed. by the firm of Howerton Brothers, was he not Y
.
.
page 88 ~ A. Yes.
Q. He had nothing to do with Howerton Mercan'
tile Company?
A. No.
Q. Roy King was the one driving that truck when it was
parked!
A. Yes.
Q. It was parked in the interest of Howerton Brothers, or
of J. E. Howerton, who was ·operating as Howerton Brothers!
A. I think Roy King parked it there..
Q. While he was in the employ of J. E. Howerton, trading
as Howerton Brothers Y
A. Following the instruction of J. E. Howerton..
THE PLAINTIFF RESTS.
Mr. Turnbull : I would like to make a motion.
'"

Note : The jury was excluded from .the court room.
Mr. Turnbull: If your Honor please, I want to move to
the evidence for the plaintiff on the ·ground that the
evidence fails to show any actionable negligence on the part
of the defepdants, or either of them, and on the ground that
the evidence of the plaintiff fully discloses that the plaintiff
was himself guilty of gross contributory negligence.
··
I know in some cases before your Honor, you
page 89 ~ have denied the motion to strike at this time,
and that is based upon the ruling of the Supreme
Court dealing with the question in which the court says that
in some instances the plaintiff was entitled to cross-examine
the defendant, that he was entitled to any benefit to be obtained by cross-examination of the defendant. Of course the
motion means that the plaintiff has either failed to make
out hi~, .case or that he is guilty of contributory negligence.
~trike

72

Supreme Court of. Appeals of Virginia.

Note: The motion was over-ruled, and exception noted by
counsel for the defendant. The jury returned to the court
room.
J.H.HOVf.ERTON,
.
one of the defendants, recalled, testified as follows:
Examined by Mr. Turnbull:
- Q. Mr. Howerton, ,What street do you live on in Clarks-

villeY
A. Beauty Street.
Q. How long have you been living there?
A. Close to thirty years.
.
Q. Were you awake on this night at the time of the collision?
A. I had just gone up to retire and got in bed; before I
.
had fallen asleep, I heard a car coming, it seemed
page 90 ~ to be coming at right much speed, and it attracted
my attention, and in the next instant I heard a
crash, and I thought the car had run into a house, or something like that. As quiek as I could, I got up and looked out
of ,the window. I saw my son going out there to see what
was going on. I got down there as quick as I could, and I
asked what had happened, and he said a young man over
here ran into the truckMr. Hutcheson (Interposing): Wait a minute.
By Mr. Turnbull:
Q. Don't tell what was told you, but tell what yon sa,vf
A. The :first thing I saw was Joe coming towards me from
where this man was sitting.
Q. You learned that there had been an accident Y
A. Yes.
Q~ What did you do? ·
·
A. I asked where was Dr. Hoover, and he said he was at
the car with the young man, or that they had gone for him
and. would be there. I told him to get our car out and try to
get him to the hospital if Dr. Hoover thought best. By that
time Mr. Blanlrs got there and said, ''Don't take him anywhereMr. Hutcheson: Don't tell what Mr. Blanks
page 91 } said.
Mr. Turnbull: I think he should testify.
'The Court: Go back to the jury room, gentlemen.
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Mr. Turnbull: The witness has testified that they offered

to take liim to the hospital, and he said no, he didn't want

to take him.

·

Note : The jury retired and the testimony of this witness
was read.
Mr. Hutcheson: I think that this is entirely objectionable.
I think you should ask Mr. Turnbull to confine himself to the
testimony. He said Mr. Howerton testified that he tried to
take him there, ·but he would not let him do it.
Mr. Turnbull: I welcome any just criticism, that is just.
This man testified that he offered to take him to the hospital.
I state that is what Mr. Howerton testified to, and my friend
says that he did not. He testified that he offered to take the
man to the hospital, and he said Mr. Wilson Blanks wouldn't
let him do it. I think he should say why he didn't take him
there. It shows that he was trying to do the right thing.
The Court: I do not think that is proper. I will rule it
out.
Mr. Tun1bull: I do not think 1ny friend should get up and
try to argue the case. I do not want him· to get up and say
that this man was injured in front of this man's
page 92 r house and didn-'t have the heart to take him to the
hospital.
The Court: Did you offer to take this man to the hospital1
Witness: I certainly did. ·
The Court : Why didn't you Y
Witness: Because Mr. Blanks said that he didn't want us
to. take him, but that he would take him himself.
The Court: That can go out.
Note : The jury returned to the court room.

I.

.

.

.

The Court: Gentlemen of the jury, the court instructs the
jury that you are not to consider any evidence that you have
heard in this case from M.r. Howerton about his offering to
take this man who was injured to the hospital, and I· ask you
.individually can you try this case as if that remark had not
been made in your presence Y I want each of you to answer it.
Note : There was a response of ''Yes.''
The Court: Have you got .that, that each one answers individually that he can Y Go ahead.
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By Mr. Turnbull:
.
Q. Mr. Howerton, did you g·o over to the car where the
plaintiff was Y
A. I went about as close as from here to this table to see
the young man.
page 93 ~ Q. Was Dr. Hoover there'
A. He was not there but was crossing the street
going towards my house .
. Q..Did you talk with this young man yourself!
·A. No, sir.
Q. Where was that car-the car he was driving?
A. The car that he was driving?

Q. Yes~
-A. It had crossed the street from where he had struck the
truck, and the front wheel, as I thought, was up on the curbing, but I will not be positive about that,-it had went up on
the curb, up on the bank.
Q. Which wheel Y
A. The left front wheel.
Q. Did you notice the tires-what was the condition of the.
·two front tires?
A. I didn't notice the car that night, but next morning I
·looked at it, and the front tire on the right-hand side of the
car was blown out, and the car was 'badly mutilated.
·
Q. Do you remember whether or not the tire· on the lefi
front was injured?
A. No, I don't remember that.
Q. You don't remember that?
A. No.
Q. What was the location o·f the truck when you got out
there?
page 94 ~ A. The rear wheels were something like two feet
from the curbing, and I was particular to kno'v
about it, and I saw Mr. Powell with the flashlight looking at it,
and I saw this black mark that the wheel had made when he
struck the truck with such force that it threw the truck out
from the curbing, and it seemed that he knocked the truck
down several feet down the road.
Q. What do you mean by knocking it down?
A. It seemed the front wheel was right up against the curbingMr. Hutcheson (Interposing): I object. He said, ''It
seemed". I ask that he say what he saw.
The Court: I think that is simply a :figure of speech. Go
ahead.'

·'
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Witness (Continuing) : ~en the front wheel ran against
the curbing, that naturally threw the car out, got the rear end
out in the street a distance of two feet.
By Mr. Turnbull:
Q. Which way was the truck parked t
A. Close to the curb.
Q. Headed north or south f
A. South.
Q. When you speak of the wheel being two feet out, you
mean the right rear wheel 7
page 95 } A. The rear wheels. ·
.
Q. It is in testimony here today that they were
called dual wheels; is that the name Y
A. Yes, sir.
Q. On the rear of the truck Y
-: A. Yes, sir.
.
Q.. How far forward was the truck knocked by this impactY
A. I think several feet. I will not be certain about it,· but
I know it was knocked forward.
Q. Could you see the marks from the point where the truck
was parked out to the rear end where the rear was knocked
around?
·
A. Yes, sir; it left a black mark where the rear wheels had
made an impression on the concrete.
Q. Was the car moved that night Y
A. I don't think so. I think it stayed there.
Q. Did you notice the marking next morning?
A. I know it was there when I went into the house.
Q. Did you notice the markings next morningY
A. Oh, yes.
Q. Please state the character of noise made by this impact?
A. It was so loud I couldn't imagine what it was. I thought
he had run off the road and ran into a house somewhere. The
back of the truck is boxed up; it is not open slat··
page .96 ~ work, but solid.
Q. Do you know the distance from the ground
to the top of that truckY
A. I think a little over ten feet. I heard some of them
say seven or eight feet, but I think it is over.
Q. You say it was not an open body in the backT
A. No ; the back is clearly visible, and could be seen much
easier than it would be shown if it had slats. The light shining
on the back was clearly visible. You know some trucks are
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made with slatted boxes, and, in that case, you couldn't see it
_nea.rly as good.
.
·
Q. This was boarded up to the top .of the framework Y
A. Yes, sir.
Q. Did you make any measurement yourself as to how far
off the various lights were Y
_
A. The light in the street called Sizemore Street is 31 yards
from where the crash took place, or from where he struck
the ,truck.
Q. · That is Sizemore StreetY ·
A. Yes, sir.
Q. How many yards did you say Y
A. ·31.
Q. Do you know whether or not that light was shining that
nightf
A. It was shining, yes, sir.
page 97 ~ Q. Do you know whether or not the light on Com.
merce Street wa.s shining1
A. Yes, sir.
Q. Do you know how far it is from the scene of the accident to the point of the light on Commerce Street f
A. I did not measure that.
Q. About how far do you think it is f
A. About 35 yards. That is just an estimate.
Q. Where is the next nearest light, Mr. Howerton Y
A. The next nearest light I think is up near the Methodist
Church, in the center of the street, where the other street
comes into Beauty Street.
.
.
Q. How far do you think that is from the scene of the
accident?
.A._ Well, I suppose it is 200 yards, or around 200. yards.·
Q. What is the name of that street'
A .. I do not recall. I heard them call it just now..
Q. ·caroline Street f
A. That is right.
Q. Is that Beauty Street perfectly flat from the point where
it intersects with Main Street clear on down to where the
accident happened Y
A. From Caroline Avenue, do you mean f
Q. No; I mean from Main Street in Clarksville. ·
A. Right up by the Methodist Church there is a little rise.
'
We measured that, and it is over :five hundred feet
page 98 ~ from where this accident happened to the point
·where you· could clearly see this car. I tried it.
·
Q. How many feet did you say it isf
'A. You could see this car five hundred feet clearly before
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you got to it. ~he reason I say that is I tried it out the other
night. I measured the distance.
Q. Did you try it out in the daytime or at night Y
A. At night.
Q. Were you driving an automobile, or were you ~alkingf
Mr. Hutcheson: We object to that line of questions.
Mr. Turnbull: Mr. Howerton testified that he tried it out
the other night to see how far he could see the truck parked
on the street, where it was parked, coming from the north,
and could see it five hundred feet off.
Mr. Hutcheson: My recollection is that ~Ir. Turnbull asked
how far he could see it.
The Court: How far could you see it 7
Witness: I said five hundred, but it is a little over 505 feet,
or something like that.
Mr. Turnbull: That is all.
page 99 ~

CROSS-EXAMINATION.

By Mr. Hutcheson:
Q. What was the atmospheric condition the night that you
saw this truck 500 feet 7
A. The night I saw it 500 feet 1
Q. Yes.
.
A. It was a clear night. It was moderately cool. I can't
ren1ember the night, but one night last week.
Q. You have~ not parked this truck out there at night since
this accident without lights, have you'
A. We may have.
Q. Was it parked out there the night you tried it f
A. Yes.
Q. Did you put the light on the truck?
A. No, sir. We left it just like it was any other night.
Q. Did yo_u suggest putting a lantern on the truck that
night after the accident Y
A. No, I did not get any instruction at all.
Q. Roy King put that lantern on,. didn't he 7
A. I ··don't know.
Q. It was put on?
.
,..
A. I couldn't tell you. When I went in the'house it was-left
just like it was.
Q. And the lantern was not put on?
A. No, sir.
page 100·} Q. Was Roy King there when you left?
A. Was he around the truck when I leftY
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I think he was, but I will not be positiv€.

Q. Your brother was there?

A. Yes.
Q.. Mr. Talley was there, wasn't heY
A. There were a lot of people, but I can't tell you.
Q. This accident took place on the 19th of January Y
A. The way I remember, it was awful cold, and I nearly

Jrore.
Q. There was a fog over Bluestone Creek, but none where
·this accident occurred Y
Mr. Turnbull: I object to my friend testifying.
A. Do. you want me to say whether there was fog up on the
hillY
ByMr. Hutcheson: Yes.
A. No, sir.
Q. Was there fog on Bluestone Creek Y
A. I can't tell you.
Q. Was the moon shining?
A. I can't tell you. The street lights were so bright I didn't
notice whether the moon was shining. It was almost like day.
Q. You don't remember about the fogT
page 101 r A. No.
Q. Do you remember about the fogY
A. There was not any up there.
Q. Were the streets wet or were they dry?
A. I can't answer. It seemed like to me the way those
marks showed, the way I remember it, it must have been dry,
because it left that black impression on the concrete.
Q. Yon don't know whether a light was put on the truck
that night, or not Y
A. No, sir.
Q. You said the body was not sl~tted?
A. It is solid back.
Q. And the sides are slatted Y
A. Yes, sir. The back was facing north. That is a straight
street. You have been there I guess. It is a straight stree'
a long distance.
·
Q. ·Mr. Howerton, you testified it looked like the truck had
been knocked back some Y
A. I think so.
.
Q. The front wheels were right by the curbing when you got
there Y They were not over the curbing, were they?
A. The front wheels of the truck?
Q. Yes.
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A. No, sir, it was tight against the curb.
Q. If they were knocked forward, the wh:-eels

were not against the curbing when it happened Y
A. They were parallel with the curbing, I would say, but

he hit with such force it naturally knocked it forward, and it
caused the rear end of the truck to go about two feet from the
curbing.
Q. These square marks that the rear wheels of the truck
make, I think it has been testified that they came from the
curbing a 45-degree angle 7
A. The reason I say the truck went forward was the black
mark kind of diagonally was not straight out. It l~ft that impression on me.
Q. If it was knocked out, the front wheels were not next to
the curbf
A. I say the front wheel was next to the curb.
Q. But it was not touching itt
A. Yes, sir.
·
Q. But you say it did not go over the cnrbt
A. No, not a. truck of that weight.
Q. How was it knocked overt
A. I think it was hit with such force it knocked it forward.
Q. What I am getting at, Mr. Howerton, with a car parked
with the right wheels cut into the curbA. (Interposing) : It was parked with both wheels parallel
to the curb. I remember looking at it that night before the
.
accident.
·
page 103 } Q. It was not sitting at an angle with the front
wheel wedged against itY
A. No, sir.
Q. It was being held by the brakes 7
A. It had the brakes on.
Q. It was not resting so that it would hold with the wheels
"rithout the brakes Y
A. I think the front and hind wheels were parallel with the
curb.
Q; There is a right sharp angle going down the hillY
A. No, it is not an angle. It is a little grade, but perfectly
straight. I reckon it is three or four hundred yards.
Q. It is considerable grade there Y
A. It is a grade, and a little more grade after you pass
the truck.
Q. On that side you and your brother have houses Y
. A. Yes.
Q. There is an embankment there four to six feet high Y
.A. Right in front of my brother's house is an embankment
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about four feet high, but where the truck was parked it is
very .slight, although the truck was parked nearer his house
than mine.
page _104 ~ Q. There are trees between the walk and the
.
curb!
,A. There are trees between the walk and the curb.
Q.. Considerable size trees-that reach over half way over
the 'street Y
.A:.. The limbs reach out into the street. There were not any
leaves on them. ·
, Q. When did you make the test about distance as to how
far jYou can see a carY
.A. Last week.
Q. You could see the truck parked at night without a light
on it 500 yards from the top of the hill t
A. That is what I say.
Q. Did you say 500 feet or 500 yardsf
A. Feet.
·
Q. Where is that f
.
A. We went up above the church, and you can see the truck
where it was parked, you could see it from in front ·of Mrs ..
Atl,rins' house, and her house is north of the church. This
truck was so tall you could see it before you got to the rise~
Q. As a matter of fact, the rise is not quite as high as the
rise at the church, · and the road in front of the church is
about as high as the top of the trees in front of your house Y
A. I don't know about that, but there 'is a"slight rise. 200
·yards from there, you could not see the top of it, but the
trees are above the truck. you know you could
page 105} not park there if the limbs were swinging down.
Q. I am talking about the tops of the trees Y
A .. The tops of the trees t
Q. Where you turn overt he top of the hill at the church Y
A. There are no trees there.
Q. ·The level runs from the top of the trees-isn't it about
on a level?
A. No, sir.
Q. Which would be the higher Y
A~ The trees.

F. A. BURTON.
a witness on behalf of the defendants, being duly sworn, testified as follows :
Exa~ined by

Mr. Turnbull:
Q. ·Where do you live f
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·A. Clarksville, Virginia.
Q. How long have you lived there Y
A. A little over quarter of a century.
Q. Do you know the location of Beauty Street in that toWn.Y
A. Yes, sir.
Q. Do you know where Mr. Joe Howerton a.nd Mr. Eugene
Howerton live Y
page 106 } A. Yes.
Q. Have you. recently made any experiments
there to see at what distance you could see Mr. Eugene Howerton's truck parked in front of their place coming from the
north?
A. Yes, sir.
Mr. Hutcheson: We n1ake the same objection as we made
to the other.
By Mr. Turnbull:
Q. ·Describe to the jury the character of that street along,
so that· they can understand how far a car might be seen
down there Y
,
A. Fifth or Beauty Street, from the corner where it leaves
Main Street, takes a little rise until it reaches a point possibly
one hundred feet north of Caroline Street. From Garoline
Street to what is known as .Sizemore Street is approximately
200 feet. From Sizemore Street-Sizemore Street is just this
side where the truck was parked,-from Sizemore Street and
Commerce Street is about"220 feet. In other words, the town
blocks are 420 feet, and Sizemore Street is in the middle of
one of those town blocks. That was once a private street.
About 100 feet before you reach C'aroline Street you go over
a little knoll. Once you are over that knoll, you immediately
look down a straight stretch for about 900 feet,
just about as straight as could possibly be.
·From
that point, where you head straight down
page 107 } that 900 feet stretch, it is about 500 feet to the
point of this accident. One night last week, at the
request of some of the interested parties, and, by the way, it
was the night that it rained, it was either Monday or Tuesday
night, I am not sure which, but one night early last week, I
was down on that street. You can plainly see that truck,
\Vhere it was parked, certainly more than 300 feet-possibly
400 feet. The lights are arranged thusly: At the Methodist
Chur<3h there is a lhd1t in the middle of the street; the next
light is a light in Sizemore Street, which is immediately in
front of J. H. Howerton's home; that light is located about
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50 feet in Sioomore Street, off Commerce Street. The next
light is the light located directly over Beauty or Fifth Street,
the street on which this accident occurred, and that light· is
.about 150 feet beyond the point of accident. What makes it
easy to_ see is for three reasons: First, when your car hitsMr. Hutcheson: Don't argue it, but say what you saw.
• Witness: That is exactly what I am doing. Immediately
you go over this little rise in Fifth Street, you head down the
straight stretch, and the lights play on the back of the truck.
Mr. Hutcheson: There is no evidence that the lights were
playing.
page 108 ~

Witness: I am telling how my lights played immediately on the back of the truck, because you
are headed straight down the street, and street is straight.
That truck is, I guess, 10 to 12 feet high, and maybe 11 feet
high, with a solid boarded back. The light at Sizemore Street,
which is this side, is to the left, but the shadow is all over the
truck. The next light is at the intersection of Commerce and
Fifth Streets, which makes the truck more visible than anything else that happened for the reason if you place the object
this side of the light you are bound to sec it, and if you place
the. object on the other side, you see the light but not the
object. In this case the truck was parked bt?tween neither
traffic nor the Iig·ht, and I couldn't see it until I saw an object 10 or 12 feet high.
Q. Did you make an experiment in meeting a car, and, if
so,; tell the jury what you saw Y
A. I drove on by the location, as I went down to the next
corner, and turned around, and I came on back and parked
my car. Mr. Howerton and somebody else were out there
where the truck was. I parked my car on the opposite side
of the street, and I stood there, I reckon, for. maybe twenty
minutes talking, and, during that time, certainly as many as
eig·ht ~utomobiles of various sizes passed, one of which was
one of these large buses which traverse our highpage 109} ways.
Q. Passed between what?
A. Between the truck and my automobile-the automobile
parked on orie side and the truck on the other.
Q. Did you make any experiments about whether your vision was obscured to cars coming from the other way Y
A. I did not meet any cars at all.
Q. You did not make that expedment'Y
A. No.
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CROSS-EXAMINATION.
By Mr. Hutcheson:
Q. Did you ever overtake a wagon on .the road, without a
body on it, at nightY
A. Yes.
Q. Are they easy to see 7
A. It just depends. If you pass that body, or pass the car,
if you are meeting a car, just before you get to the wagon it
is hard to see, but if you have your eyes on the road and attending to your business with the di$tance between you and
the wagon, it will allow the wagon to pass. I have always
been· able to s-ee a wagon.
Q. Suppose there is just a wagon on the road, without a
body on it, can you see itt
A. I think so.
page 110 ~ Q. How far do you think yon can see it¥
A. With the lights properly adjusted, as they
ought to be, from three to five hundred feet.
Q. You did not go to the wreck that night Y
A. No.
Q. You do not know the atmospheric conditions, whether
moonlight or a foggy night, or what it was f
A. No, sir.
W. A. TROTTER, JR.,
a witness on behalf of the defendants, being duly sworn, testified as follows:
Examined by Mr. Turnbull:
Q. Mr. Trotter, where do you li'\le and what is your occupation!
A. Clarksville, Virginia; Vice-president Citizens Bank &
Trust Company.
·
· ; 1
Mr. Turnbull: I would like for the record to show Mr. Bur.:.
ton's occupation.
Mr. Burton: Manufacturer.
Mr. Turnbull: Do you hold a.ny official position with the
bank there!
Mr. Burton: Vice-president Citizens Bank & Trnst Company.
The Court: Vice-president and actively in charge, I think
it should be.
page 111 } Mr. Burton: Yes, sir.

·r
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By Mr. Turnbull: (Addressing the witness, W. A. Trotter,
, Jr.)
Q. How long have you lived in Clarksville f
A. Fourteen .years.
Q. Are you familiar with Beauty Street f
A. Yes, sir.
Q. Are you familiar with where J. E. and J. H. Howerton
live!
A. Yes, sir.
Q. ·Have you made any experiments or tests with respect
to seeing a truck parked in front of their houses Y
A. Yes.
Q. Was it tins truck involved in this accident f
A. Yes, sir.
Q. Tell the jury what you did and w:hat you sawf
A. One night last week (it 'vas raining on that particular
night), at the request of interested parties, I made four trips
·down that street, and, when about to approach a truck a distance of three or four hundred feet, I could see the truck
quite plainly, and I could see the truck as I got about opposite
the Metho_dist Church or Fitzgerald's residence. There was
a light about 50 feet, as already testified about, on Oommerce
Street, at Sizemore Street. There is· another light on Beauty
Street opposite the Methodist Church. There is
page 112 ~ another light right over Beauty Street opposite
the intersection of Beautv and Commerce
Streets. That particular light is about i50 feet beyond the
point where the truck was parked. As I approached the
truck, I noticed this light and could see the truck, and also
could see a light. The light was beyond the truck, so I had no
. trouble whatever in seeing the truck.
Q. Where was the truck parked with regard to the houses
· of J. H. Howerton and J. E. Howerton f
A. It was about midway between the house of :Mr. Joe Howerton and the house of Mr. Eugene Howerton.
Q. Do you know whether or not three cars can pass at that
place where this accident occurred?
A. Yes, sir, three cars can pass very comfortably.
· Q. Do you know whether two cars and that truck can pass
thereT
A. Yes, sir.
Q. Did you make any experiments there to see to what extent, if any, your vision would be obscured by cars coming
from the other direction at the time you were driving towards
the truckf
A. No. I did not meet any cars coming from the other direction as I passed the truck.

;·
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CROSS EXAMINATION.

By Mr. Hutcheson:
Q. Yo~ did not go down the night that this accident oceurred Y
A. No, sir.
Q. You don't know the atmospheric conditions, or the condition of the road?
·.· ·
A. No.
Q. Or the condition of the weather?
A. No.
Q. It is a dangerous place to park a truck at this place
without any lights on it, isn't it Y
A. It was not for me, because I had no trouble ·seeing it.
Q. Do you pass there at night often Y
A. Yes, but not so very often; but sometimes.
Q. Do you ever meet cars there with the· truck parked there Y
A. Yes, sir.
Q. You never passed three abreast Y
A. On this particular occasion last week there were two
cars, one on one side a.nd one on the other, and e_ight or ten
cars passed, including a bus.
·
Q. And they came by about eight or ten miles an hour?
A. One came. about forty miles an hour.
Q. And every time you whistled and thought
page 114 ~ there would be a wreck?
·
A. No.
Q. It was a right close shave?
A. No. As a matter of fact, I think I was on the side next
. to a car when some of them passed, but I was not in apprehension.
Q. There is a road there 24 feet wide. That is ·all.
Note: Mr. Turnbull asked if either of these gentlemen had ·
a diagram of the lights, and the court stated that, if necessary,
he would let the jury go down and· look at the scene of the alleged accident:
'

J. A. WOLTZ,
a witness on behalf of the defendants, being duly sworn, testified as follows :
. Examined by Mr. Turnbull:
Q. Where do you live?
A. Clarksville.
Q. How long have you lived there?
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A. About twenty-five years.
Q. What is your present occupation 7
A. Manager of Freeman's cafe.
· Q. Have you ever served in any official capacity in Clarks.
ville?
page 115 ~ A. Yes, sir.
Q. Are yon familiar with Beauty Street in tile
town of Clarksville?
A. I think so; I lived there about fourteen years.
Q~ When did you move from there?
A. In the spring of 1931.
Q. Do you ever go down that way at night7
A.. Last year I went from January 21st until December 3rd
every night, ·Sunday included. I was living in the country
the~ and drove at night. ·
Q.; Do they park cars on that street Y
A. Yes, sir.
Q. Did they park cars on either side?
A. Yes, sir.
. Q. It is in testimony, Mr. Woltz, that :M:r. Eugene Howerton ts truck was parked about midway between Mr. J. H. Howerto:p. 's house and Mr. J. E. Howerton's hous~; do you know
how far it is from that point to the top of the hill?
A.~ I should say that it is maybe 125 yards.
Q. Yon never have st~pped it?
A. No, sir.
Q., Have you ever made any experiments to see how far you
could see down that street at night?
A.· Yon can see about two bloclts and a half on that street,
until you turn into Beauty Street after yon get over the hill
at the Methodist Church.
page 116 ~ Q. How far do you think that a man, with an
. ~ · · - automobile equipped with proper lights,.oould see
froiD; the point of that hill in front of the ~MethQdist Chu~ch Y
1

Mr. Hutcheson: We object.
_
The Court: Has it been shown that he drives an automobile?
Mr. Tur~bull: Do yon drive an automobile?
Witness: Yes, sir.
Hhe Court: Go ahead.
Mr. Hutcheson: We do not think that the evidence is material. He brin~:s in expert witnesses. and we don't know what
the atmospheric conditions were. When he eomes .dow:n to
what he thinks a man can see, we don't object to what he can
see.
Th~ Court: Objection overruled. Go ahead.

~
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·By Mr. Turnbull:
.
.
Q. ~ou have been down that stre~t mm.y times, yo1;1. say.!
.A:. Yes, I drove it from t)le 21st of January to the 3rd of
December every night last year. I lived in the. country then,
and drove home every night.
Q. At what point in the street can you see down as far as
. the front of Mr. Eugene Howerton's place, going from the
·north on Beauty Street southt
·
A. If you have the proper lights, I would say
page 117 ~ you can see at least 100 yards.
Q. I mean at what point in the street! Can you
point out in the street some place 7
A. Say from old Dr. Drake's gate•. Yon can see anything
you \Vant from there.
·

CROSS EXAMINATION.
By Mr. Hutche:son:
. Q. }41:. Wolt~, ~ou ~~V'ef have ~et ~car opposite Mr. Howerton 's· truck, have· yo'u Y
·
~Yes.

Q. Did you all pass each other!
A. Yes.
.
Q. Right opposite his truck7
A. Yes.
Q. And you had plenty of roomY
A. Yes. I used to keep my car park~d on one side and Mr.
How~rton's on the oth~r. I used to. live Qpposite Mr. Howerton, and I have s~en them pass· there 50 to 75 miles an hour.
Q. In the townY
.A. Yes.·
Q. The street is 24 feet wide 7
A. Yes.
·
Q. The truck, I believe it has been testified, is 8 ~eet f
A. I don 't know the truck.
page 118

~

Mr. Turnbull: Nobody has testified to that, I
think.

By Mr. Hutcheson:

.
Q. The ordinary automobile i~ how wide 7
A. To tell you tpe ~ruth, I don't know. I never have measured one.
Q. You don't know Y
~No.

Q. If it is six or seven feet, yon can drive through there.
Do you think it reasonable for a man to go through with two
feet clearance 50 or 60 miles an hour Y
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A. I say I have seen them pass through there, and it looked
likeithey were going 100, but I don't reckon that they were
·
·
going that fast.
Q~ And they didn't slow down 'at allY
A; No, and~ never saw a wreck there.
.
.
J. H. HOWERTON, JR.,
a witness on behalf of the defendants, being duly sworn, testified as follows :
Exa;mined by M:r. Turnbull :
Q~ Where do you live?
A. I live on Beauty .Street right near Commerce.
·
Q. Are you a son of Mr. Joe Howerton or ~Ir.
page 119 ~ Eug·ene Howerton Y
A. Mr. Joe Howerton.
Q. Where were you on the night of this accident that we are
investigating?
· A; I was sitting in the left-hand room at a desk kind of facing the street.
·
Q. Which way were you facing the street? Were you looking north or looking south Y
A. Well, eastward I would say. I was looking across the
street.
Q. You were facing the street Y
A. That is right.
Q., Was your viewpoint direct north or south Y
A~ North in a way, but, of course, a street passing right by
the house, I didn't have a view all the way up.
Q. About how many steps would you say it is from the
curb to your door Y
A. I was not sitting any further than from here to that
stove to the curb.
Q. How far is that would you sayY
A .. From here that is- 15 yards.
Q.. Did you see this impact Y
A. Yes, sir, very plainly.
Q. Was your attention directed to anything on the street
by a noise previous to the impact Y
A. Yes, sir. I saw the light on the car as it came
page; 120 ~ down, and heard the car running down the street.
Q. What would you say as to the speed of the
carY.
A. Oh, he was going from 40 to 45 at least. Anyway, he
. was going very fast, .because that is the reason I noticed and
looked up, because he was traveling at more than a normal
rate of' speed.
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Q. Was the car making· much fuss?
A. Yes, sir, it was making some fuss all right.
Q. Describe to the jury the noise you heard of the impact Y
A. I heard a shattering of glass, and naturally it was laying all around. Steel hitting steel, you know what kind of
noise it makes.
Q. What did you do 7
A. I jumped up and ran out of the ·door immediately. I
knew it hit something, but I didn't know what it was.
Q. Did you see any other car going either way 7
A. No, sir.
Q. How far could you see up the street north when you got
outside?
·
A. I could see up beyond the Methodist 'Church. There is a
distance there of at least 125 yards, I am sure,-at least that
far.
Q. Did you see any car going in a northerly direction just
prior to the crash Y
A. No, there was not any car there.
page 121 ~ Q. I mean before you went out of doors, did you
see any car gomg in a northerly direction Y
A. No, sir.
Q. If there had been any car there at or about the time of
this crash, do you think you would have seen it~
A. I know I would have seen it. I saw his. I was looking
at the road and I waR bound to see· it. I know I was.
Q. Tell us what you did 7
A. I ran out to the car, and the boy was sitting on the seat
complaining·, of course, about his leg. I saw that there was
nothing I could do, as I couldn't lift him. The car was close
to a telephone pole, and I couldn't get to him. The door
'vas somewhat jammed, and I didn't go to the door. I told
him to make himself as comfortable as possible, and I would
get the doctor. I went to Dr. Hoover's, and when I got back
that car stopped, but who they were I don't know.
Q. Which way were they going?
A. North. The first thing I asked that boy, and he had two
girls with him, I_ asked would he help get the boy in the house.
We thought better of it, and said that he might as well stay
tbe1~e to take him to the hospital, until the doctor came, and
sometimeH it hurts more than to move him. I asked the boy
·what 'vas l1is name, and he said "Mr. Bishop will tell you my
name.'' He acted kind of hostile.
Q. He said 'vhatY
])ag·e 122 ~ A. "Mr. Bishop would tell his name." Mr.
Bishop is an officer. I tried to get his name and
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his r-esidence, but he never did tell me. The doctor came up.
Q. Who w~s the next person who came by7
A~ The doctor ·came. They started to coining in t4en, and
I oou~qn 't tell yo~ who all.
Q. Dr. Hoover was there in a very few minutes!
A. Oh, yes.
Q. Did yo~ hear this boy ~ay anything about the cause of
the accident f
A~ Well, yes, I ¥eard him .say so~ething about it; h-e said
"Another car was coming". I know that he said it. I made
t~~ rem~rk at the time ''I didn't see any other car, and I
don't see how it could have gotten back of you"'·
Q. ~~t did he say ~o that Y
, ~.:.I do~'t re~embe·r him saying anything. I don't remember him answering.
·
. Q.' Can you state whether or not the street lights on C9m1nerce Street and on Sizemo.re Street wer~ burning at the
time you went \IP there 1
~· res, th~l.t lig~t ~~s burning.
Q. Do yo~ know whether the light up the street, at the Caroline intersection, was· burningf
A. Is that up. towards the church?
Q. Yes.
·
A. Yes, sir, I'~J,m -~ure that.ligh;t ~as burning. I
· page 123 ~ am s~re it was. I thi:rik I woUlff ha:ve · notic~d it
being off. Of course I didn't make any mental
llOte of the fact it was off. I would have noticed it more i£ it
was off.
· ·
·
'Q~ 1 ~at ~nd of ~ght ~as ~tf
~ · . ,
.· · ·
A. ~A very, very cold· ~ht-one of the cpldeJ:1f ·we· had last
~D;ter. If you s~yed out the·re .. y9~ would ~ne~dj' freeze ...
Q. 'Do you r~menibe~ w~ether or 'not you looked ~t the therW9:tn~tert
~
·
A. 'No, I did ~ot look at the thermo;meter, but I know it was
one of the coldest . nights" that' we· haq all wi_nter, 'b.ec~use' peo'P,l~ were ~~ming from ~e. street in:tp the livi~g room. .to get
w~rll\_, ~~. ev~~yoody :was remarking a~out the wea~her.
·
Q. :Was 1t ~ c~~ar 1ug~~ or a foggy n~ght, or s~OWID;g!
~· I~ was a. c\ear nig:ftt~ ~ qid no't leave the \louse e~cept:to ·
g~ to. see about this boy. I didn '~ go 209 y~rds frorp. the
~o_use.
·
.
· · · ., ·
Q. When you went out, what was t~e· ~pndition.! _
' ...
A. It was clear.
1

By the Court:

·Q~ Clear and cold!

A. Yes, sir.

_J
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l3y Mr. Turnbull:
.
Q. Had you seen the truck, where it was parked, befor.e this

accident!
A. Only from a distance. I eouldn 't tell you very
.
much about it. I knew it was on the st~eet, but
I saw it after the aooident and I saw where it was before the
acciqent. You couldn't help b~t seeing it from the marks
made.
·
·
.
·Q. Tell the jury the character of the street on the other
side of the curlr-I mean on the east side of Beauty Streett
A. There is more or less a gutter, which runs two feet on
each side, and then there is a conerete curb which runs from
the gutter. There is a gutter with the level of the street,
and there is a concrete curb about' that high (illustrating).
: Q. Is that land level on the other side of the curb, or is
there an embankment'
· 'A. An embankment on both sides.
.
· Q.' Do you know whether 9r not his left front w:Peel went
over that curbing!
A. Yes, sir, I think it did. I think later on they p.ushed the
car back before they moved the boy·. From the impact, I am
sure he went over,· because he was jammed up against the
telephone pole. Yau co-qld ~ot o.pen the door 'booause of th.e
telephone pole.
Q. You eouldn ~t get in on that side t
.
A. On the left-hand side -you couldn't get in to mQ-ye him.
·
Q. What was .the condition of the tires on his
page 125 } car?
·
·
.& I couldn't tell you about them.
Q. You didn't notice them! ·
A. No.
Q. Did you notice that night or the next mo.rni~g wh~ther
or not the truck had been moved by the impact 7
A. Yes, I noticed that night. A boy called my attention to
it.
Q. What did you see Y
A. I saw some black marks on the wheels, where the wheels
l1ad been locked, and the impaet hit .it so hard it knocked it
down the road about four feet, which is a cons~r.vative estimate, and away from the curb about two and a half or three
feeL ·
·
Q. Could you say, from what you saw there, where the truclt
was p~rked ~fore the impact?
A. Yes, sir, you certainly could. You could tell very ~ell
where the car was.
· Q. Where was the truck parked before the impact t
A. Right up against the curb. I am absolutely sure of t;he

page 124

~
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back wheels. The front wheel was right up there, and the. back
wheel was not. over four inches from the curb ..
The Court: ·Parked parallel~
Witness : Yes, sir.
Mr. Hutcheson: How could you tell thatf
Witness: Very easily from the marks it made.
page 126} Mr. Hutcheson: I don't know that it is material, but he has been testifying the last fifteen min·utes what he thinks.
Witness:. Yes; I can tell you absolutely by the marks) and
.theJie is no "thinking" about it. I told. Mr. Turnbull and told
the ·court that there were marks there.
By Mr. Turnbull:
Q. Did you notice the right front tire of the truck, .where
it was, at the time you went out that night Y
. A. No, ·sir, but you are talking about after the impact!
_Q. Yes·
·
A. It was close to the curb.
Q. Was it np against the curb, or close to it?
A. It was up against the curb, or, if it was not, it was so
close it would leave you with the· impression that it was. ·Yes,
it was right up close to the curb.
Q. Did you look at the truck next morning!
A. No; when I arose next-morning the truck was not there,
or. if it was there, I didn't go out to bother about it. I saw
enough of it.

page 127}

CROSS EXAlVIINATION.

By Mr. Hutcheson:
Q. Were yon upstairs Y
A. No; downstairs.
Q. Do you sleep upstairs Y
A. No, downstairs.
Q. Were you in the bedroom?
A. In the sitting roQm or living room.
Q. There are a lot of trees between that and the road, aren't
theref
A. Yes, a few trees there, but no leaves on them at that time
of year.
Q. How high up is the house from the road f ·
A. I would say the base of the window sill, from the level
of the road, is not over four and a half or five feet.
Q. There is an embankment there about four and ·a half
feet?
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. A. No, nqt where the window is ..

Q. Isn't the house up about three feet off the g-round 7 ·
A. Yes, sir, the house is.
Q. Didn't you state you were in the room.· undressing going

t~ )leq1
.
.
.
. A.•. N p.. l was sitting there reading, and I think every one

- .
· ·
else in the house was.
Q. You had the light
1
·page l28 ~ A· Y~!i~ ~- -~. , . ..
. ..
.
Q. W1th. the light. Q
QI_H y.ou. ~o:ultl not see through
.the, Window without .a hght pn t~ other s;~.d~Y
. A~ Yes, you could; see ~, ~ar driv~ by, _ .
. . Q. Mr. Woltz testdi~d that ~o~tt~, wM;n the tr~k w~.s
out the. rli ~rid a c.ar on. the·
~~<Uii p~~~te w:e.Jl~ thrpugh
.50 pr PD mJws a~ hour ... P~~you t -~~ tpat 1s,a faet.f
.
A. Yes; the way som~ go by, am sure it ha1:3 been done
more than once.
Q. You t~i~ _
th~~ tb-7y -~up very f~st 1
A. Yes, "verr fast'' 1s rj~~t,, .. . . . . _,
Q. Do you thl~ . some aome th.rolJgp ~t 60.? .
A. Yes, and I tliiilk Mr. Tisdale Will testify to that.
Q. It is nothing unusual to see them come by at 60 n1iles
an ho-urt
A. It is unusual, but I have seen them doing it.
Q. They do come through. ~t that rate 1 .
.
A. Yes. I could name half a down people or more I have
seen do it.
·
Q. Who are they¥
· A. J don't know that it is relevant -tp this eas~.

on

otherili.

The Court: I doubt whether it is relevant. It is right iil
the jaws of the Trial Justice,
page 129}

By Mr.

Hutcheso1i:
.
.
Q. Is it 60 nril~s an hour going down the hill
or £0 ;miles an hqur going
A .. Naturally they run ~~st_er ~oi!ig dOwntp~ than ~phill,
but If you take a gopd, atJtomoblle YO.U can QO It, I am sure.
Q~ WP-~t is the uslw:l r~e
~p An4
li.. ..l tln~ most of the people ,af.()~-~b.ere.~r~_~fl!Y a~1din~,
.and they wlll go down anywbere fro;rn 20 to 40 rmles an hour
is an average.
.
_
Q. A~d p:o up the hill ahout the sam..e-20 to 40?
A. Yes, sir.
. .
.
.
Q~ .You just t~stified that this man was going from 40 to
50 miles an hour 7
A. Yes, sir.

up'

goiH€;.

dow:n' _· ....
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Q. And you said it was so unusual it attracted your attention1
.
A. Well, yes, even that.
· Q. Even 40, why did it attract your attention Y
N:. Because the car was making more noise than usual is
one thing, and 40 to 45 miles an hour is too rapid rate of spued
to be driving on the street.
Q~ So 40 to 45 is too fast Y
A. Yes. I think if you drive up there 40 it would attract my
· ·
attention and I would look up.
page 130 ~ Q. You just testified that it is the usual rate Y
A. I will say the average one that goes up is
going too fast, and you can ask any one on Beauty Street, and
they will uphold me in that.
Q. ·You testified that the average who come by are law abiding ~itizens Y
The Court: He said that ran from 20 to 40 miles an hour.
Mr. Hutcheson: That average 407
'
·
Mr. Turnbull: No, he didn't say average 40.
By Mr. Hutcheson:
Q. You say you did not see any other automobile?
A. No.
Q.' And you did not hear any other automobile?
A .. No.
.
Q.' But you heard him?
. A. That is right.
.
Q. You went out and asked who he was, and he said Mr.
Bishop_ would tell you?
A.1Yes.
Q. He seemed very hostile to you T
X..' Yes, more so than I would expect. I could not understand his attitude.
Q. ·You thought that he would sue you Y
A. No ; that did not enter into my ideas, b.ut I
page 131 ~ could see that he might have made up his. mind.
Q. You thought that he hadY
A. It is mere speculation on my part, but he seemed to
think that he had something of that kind in his mind.
Q. You wanted to give the impression that he had made up ·
his mind at that timeT
A. No, but I ron telling what he did.
.Q. ·You know this plaintiff, and know him well, don't youY
A. No, I do not. I have seen him go by, but I don't. know
him well at all.
1

..
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. Q. You spend most of your time around Clarksville, don't
you!
A. Yes.
Q. He has worked in the.cafe with Mr.-Freeman Y
A. Yes, years ago, and plenty of people. have worked there,
but I don't know them.
.
Q. If this boy worked there, you would not recognize him Y
A. I could recognize his voice. . There are a lot· of people
I s~e I know their face.
'
Q. You have come to the conclusion that his hostility started
at that timet
A. I don't know whether his hostility started then, or not.
Q. Did he recognize.you, or do you know!
page 132 } A. I don't know.
Q. Did you tell him what your name was 7
A. I don't remember telling him what your name was at all.
There was a lot of people around there know I am a Howerton, but they can't tell you which one I am. I have a lot of
people to call me ·by my uncle's children's names.
Q. But they never take you for your uncle, though, do theyY
A. Now and then they do.
.
Q. He told you, at the time, another car was coming, was
thP way that this thing happened?
A. I didn't question him much about it. I was hanging
around and other people were asking. I don't believe I asked
this boy a question how it happened, to tell you the truth. ·
Q. Did you get the lante·rn and put it on the truck, or did
Roy King do itf
A. I don't know whether Roy did, or not.
Q. Do you know who told him to do it?
A. No.
Q. Your uncle was out there Y
A. Yes.
Mr. Turnbull: I do not think that is a fair question.
'l,he Court: Objection sustained.
page 133 } By Mr. Hutcheson:
Q. Did you notice those lights Mr. Turnbull
asked you about as soon as you walked ·out Y
A. The street lights Y
Q. The street lights?
A. No. I didn't pay particular attention to the lights, but
I walked under it ·two or throo times, and it lighted the way
up all the way. I didn't go up that street often towards Dr.
Hoover's; as I told you, I would notice if the lights were off
much more readily than I would if they were on, and I noticed
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nothing Unua11al that :night. I would ·be willlng to $Wear .that
it was on.
·
Q. I believe you say it was a bright moonlight night Y
A. It was a. bright ~lear night. As for the moon, I couldn't
tell iYQU about .that.
.
Q.. .&re you positive that there were no. fogs anywhere hanging .around that night Y
. A.. ln. that vicinity I saw iwne.
.
Q. lt had been raining, or do you recollect!
A. I don't recolle~t it at all. I remember it was a very, very
cold night.
~ . . It was very. damp, waan't itf
A. I can remember the tempa.rature better than
page 134 ~ the humidity.
.
,
·
...
. Q. There .was no ice on the street Y
.k't No, I don't remember any ice on the street,
!

.

•
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HOWERTON,
., .
a witness on behalf of the defendants; being duly sworn, testifi~d as follows :
E~amined, by

Mr. Turnbull: . .
Q. Mr. Howerton, where do you live? .
A~ I live on Fifth St.reet in Clarksville.
Q. You are. the soh of Mr. J. E. Howerton, one of the defendants in. this case, are yon .nbt Y
·
A. 1;"es; sir;
.
Q. Where were you on the night of this accident that we are
investigating?.
.
A. I was at home in. bed when it occurred.
Q. Were you asleep f
_!\. Yes, sir.
Q. Did you hear the orash, or did some one awaken you f
A. Some one woke me then.
Q. Did you go out to see what was going on f
.A:. No, sir~ I did not.
Q. What time did you go into the house to go to bed that
nightT
page lS5 '} A~ l went in about 10 :30~
Q~ Was this truck parked out hi front of the
place at that time Y
A. Yes, sir.
.
Q~ Hriw long had it been parked. there, do you know Y
A. It had been parked about thirty minutes.
Q. D.o you khow who parked it there!
A. Yes; sir; Rby King.
Q~ Y'ou were not out with Roy, were you f
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A. I went out after 4im that night.
Q. When he came in the truck was parked 7

A. Yes, sir.
Q. Did you notice the position of the truck as he came in t
A. Yes; the back right dual wheel was parked about .three
inches from the curbing.
Q. Right close by Y
A. Yes, sir.
Q. The next morning, had that truck been moved, when yon
got up?
A. Yes, sir.
Q. Do you remember, 1\'Ir. Howerton, whether or not the
street lights were burning when you came in about 10:30the one on Commerce StreetY ·
A. Yes, sir, that was burning.
Q. Do you remember about the one on Sizemore
page 136 ~ Street 1
. A. No, sir.
Q. Do you remember about the one on Caroline Street'
A. Yes, sir ; that was.
Q. Have you made some measurements there as to distances
for me?
A. Yes, sir.
Q. Have you got a memorandum of those distances 7
A. I think I can call tl1em out to you.
Q. What is the distance from a point at the top of the hill,
looking south, to 'vhere this accident occurred 7
A. 485 feet.

1\{r. Hutcheson: Why don't you connect him up with when
the accident occurred t
Mr. Turnbull : · Strike that question.
Q. (Mr. Turnbull) What is the distance from where the
truck was parked to where it may be seen in the daytime north
on Beauty Street?
- ·
A. I measured from the top of the hill to where the accident
·occurred, and that· was 485 feet.
Q. 485 feetY
A. Yes, sir.
Q. How far is it from the light on Caroline Street down
to wher-e the a-ccident occurred Y

pag-e 137 }

1\fr. Hutcheson: He has not shown that this wit- .
· ness knows where the accident occurred.
The Court: Do you know where the accident occurred Y
Witness: Yes, sir.
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Mr. Turnbull: He said that he saw the truck parked there
that: night.
.
Mr. Hutcheson-: The truck was moved next morning.
· The· Court: I think the testimony is proper.
Mr. Hutcheson:· Exception.
Note: The question was read as follows : ·''How far is it
from the light on 1Caroline Street down to where the accident
occurred-? ''
.A. 410 feet.
By Mr. Turnbull:
Q. How far is it from the point where the accident occurred
directly across to the light on Sizemore StreetY
·
. ·A. ·98 feet.
Q. 98 feet?
A. Yes, sir.
.
Q. How far is it from the point of accident to the light on
Commerce StreetY
A. 132 feet.
Q. 132?
.A. Yes, sir.
page 138 ~ Q. What is the distance from where the truck
was parked, when you saw it that night, to the
edge of Commerce StreetY
A. 130 feet.
Q. Is that from the back of the truck or from the front of
itf
· A. From the back of it.
Q. Do you know the width of that truck?
A. The width of it is six feet eight inches.
Q. Do you know the width of the street Y
A. 24 feet.
Q. Do you know the distance from the ground to the top
of .the body railing of the truck!
.~. 11 feet.
Q. Mr. Howerton, have you made any tests on that street
to see whether you would be blinded by a car coming fron1
the .other direction Y
ll Yes, sir.
·
Q. With that truck parked where it was that night when
vou saw it?
.. A. Yes, sir.
Q. Who was with you when that test was made f
A. Mr. H. G. Ragland, Jr.
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Q. Which car did,_you oooupy-the one going south or the
one coming north Y
A. The one going south.
page 139 .} Q. Did you notice how far you could see that
truck from the point of accident up the hill t
A. ·Yes, sir.
.
Q. At what point could you observe that truck Y
A. At Mrs. Fitzgerald's, right on the eorner.
Q. At ·Mrs. Fitzgerald's!
A. Yes, sir.
Q. About how far do you say that is f
A. It is about 400 feet.
Q. About 400 feet f
·
A... Yes, sir.
Q. This was at nighttime or daytime 7
A. It was daytime.
Q. Was it darkY
A. Yes, sir.
.
Q. Tell the jury what you did about meeting another oar·7
A. When I saw this car coming, I tried to get to a speed so
. I could check my car if I ·waB going to hit it, and I found I
didn't have to, and I went on through without any trouble.
Q. Where did you pass the other carY
A. I passed it right where the truck was.
Q. Right where the truck wast
A. Yes, sir..
·
Q. Did you know who was in the other car, or
page 140 ~was it just some one who happened to· be coming!
A. I knew.
Q. Did they dim the lights coming by the car!
A. I didn't notice. If they did, I didn't notice.
Q. If they dimmed them, you didn't notice it Y
A. No, sir.
Q. You say you passed through Y
A. Yes, sir.
Q.' Tell the jury to what extent your vision was obscured
or interfered with by the light coming!
A. I don't say that it was any at all, because the light at
Commerce Street kind of helped me, and it just knooked the
glare off the other man.
Q. M.r. Harris testified in this case, as I understood, that ·
he was no more blinded by this light than any other; was this
car you used in thi~ experiment equipped with statutory
lights?
.
.

A.

¥~s~
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By Mr. Hutcheson:
.
- Q. What did yQu make these measll,rements with you testified about.__with a tapeline f
A. Yes.
Q. Who helped you 1 .
A. My brother.
page 141 ~ Q. You are testifying to all of them from memory!
A.. Yes.
.
Q. Did you make any inches Y
A. One time.
Q. And each time it amounted to an equal number of feet T
A. Yes.
Q. How many measurements did you make t
A. Six.
Q. And all of them were even except one Y
A. Yes.
Q. What were they, do you IrnowY
·
A. I measured from the back of the truck to the post that
·the: light was on at Sizemore Street, and that measured 102
feet 8 inches.
Q. Of course you say you did not see the accident Y
A. No.
Q. You did not get up and go out that nightY ·

A. No.
Q. Next morning, when you got there, the truck was gone 7
A. Yes.
Q. You made the measurement from the easiest placewhere it was parkedY
A. Where it was parked.
Q. You made it at the usual parking place at
page 142 ~ that time!
.A. Yes.
Q. You don't know whether that is where tll.e accident happened or at some other place-!
A, I knew it wa~, because I saw it.
Q. That was before you went into the house f
A.. Yes.
Q. · Yotl did not see the aooident f
A .. No.
.
Q. Mr. Howerton, did you notice the front wheels being
set in to the curb and resting against the curb?
. A. The front wheels were lined straight with the ·curb.
Q. It was testified here that after the accident took place
the front wheels sat in to the curb T
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A. The front wheels were right straight with it.
Q. Straight up and downY
A. Yes.
Q. That is when you went in Y
A. Yes.
Q. Of course a blow from behind would run the wheels right
·parallel with the curb, and not turn them around 7
A. I didn't notice it.
Q. Could it have done that f
A. I didn't notice it.
Q. Therefore, with that .information in mind,
page 143 ~ the truck was bound to have been moved from the
time you saw it until the accident!
A. No, it l1ad not been moved.
Q. Ho'v do you know T
A. No one had the keys but King, and he was in bed.
Q. You don't know whether he looked it 7
A. He could lock it.
Q. You don't know whether he locked it 7
A. No.
Q. You say the wheels were parallel with the curb and
close up to itY
A. Yes.
Q. The other witnesses have testified that the front wheels
were resting against the curb like that (illustrating); the
blow could not have turned those front wheels against the
eurb, could it Y
•
A. I don't know, sir. .
Q. Your measurements were made from the place that they
usually parked the truck at night Y
·A. Yes.
Q. You don't kno'v where the accident happened except
from what you were told 7
A. I saw the marks of the tire.
. Q. What marks?
·
A. The marks of the back tires.
page 144 } Q. It has been testified here that the marks of
the truck tire came at an angle of 90 degrees to
45 degrees from the curbing;.is that the mark you sawT
A. It can1e up about two and a half feet.
Q. At what angJe. were th:ey from the curb! Were they
straig·ht 90 degrees Y.
A. I did not see the wreck
Q. T am talkin?: about the marks?
A. They came out at an angle slanting.
.Q. Was it as much as 45 degrees or 90 degrees Y 90 degrees
would be straight out perpendicular to the curb, and 45 de-
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grees would be half from that. How much angle would you
say the angle was 7
A~ About 45 degrees.
Q. Of course these experiments you made were while you
knew the truck was there 7
·Al Yes.
Q~ You say you -passed -a car right opposite the truck t
A. Yes.
Q. How fast were you going!
. A .. I was going about 35 miles an hour.
Q~ And how wide was tbe·carf
:A~'· Standard size ear. I don't know the exact size of the ear
I was meeting, but a standard make ear.
Q. How mueh are the standard make cars!
A. I should say about five feet or· more-five
page 145 ~ feet four inches.
.
Q. Isn't the overall, from runningboard to run·ningboard, about six feet Y
I

The Court : From the outside edge of each rul}.ningboard.
Mr.' Hutcheson: From the hubcaps.
A. I don't know.

Ry ::Mr. Hutcheson:

Q. Have ybu ·had your truck there, which is six feet eight
inches, that was parked next to the curb, or do you.knowY
·A. It was parked at the curbing at that time when the accident happened.
·
Q. You had approximately 18 feet taken up by automobile
.so you had four feet; that would give the car on your left,
which YOU were meeting, we ·will ·say, a foot from the curbing;
giving a foot between you and that car, approximately a foot
between that car and your truck, do you· drive 35 mile.s an
hour 'vith just a foot t~ pass an automobile in?
A. No, not usually. I did it because I was making the test.
Q. The other man was making a testY
A. Yes..
-page 146 ~ Q.: He was driving 35 miles an hour·?
A. No.
Q. Do you know how fast he was drivingY
A. No ; he could not have been drhing over 20 miles an
hour.
,
.
Q. Suppose you h~d not been making the test, what would
have ·been your view -of going through that place!
A. In the -residential section, I usually drive anywhere from
.20 to 25 miles an hour.
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Mr. Hutcheson: We mov:e to exclude all the evidence that
he has. given.. He testified that he. made the measur-ement
from where it was usually p~rked at night.
The Court: . Go ahead.
Mr. Hu~heson: We except.
:BE-DIRECT EXAMINATION.

'By Mr. Turnbull:
Q. What kind of night was it when -you. went in. about half
past ten!
A. As far as I can tell, it was a kind of. clear night without
the moon shining.
Q. You did not see any fog, or mist, or anythingt
A. No, sir.
page 147

r

RE-CROSS· EXAMINATION.

By Mr. Hutcheson:
Q. Mr. Howerton, are you prepared to say that -it was. not
foggy on Bluestone Creek that night Y
·
A. I did not go to Bluestone Creek that. night.
Q. You live close t() ·:Bluestone· Creek!
A. Yes, but I· didn't go-that way.
Q. Was it misty or wetY
A. It was not misty.o,r.wet at·.the time I went in.
Q. What time did yo'!?- go in Y
A. I went in at-10:30.
THOMAS C. HUMPHREYS,
a witness on behalf of the- defendants, being duly sw.orn; .testi:fied as follows :
·
·
Examined by Mr. Turnbull:
Q. What are your initialsY
.. --·. .·- .,. .
A. T. C.
Q. Mr. Humphreys, where do youlivet
A. Clarksville.
Q. How long have you lived there f
A.· All my life.
.
Q. Have you made any test on Beauty Street at night with
regard to how far you ean-see from the top of the hill, looking
- towards Mr. Howe-rton 's1
··~

page 148 }

...

The C'ourt: How many ~tnesses have you got
on that point?
·
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Mr. Turnbull: I don't know, sir. ·
Th.e Cou;rt: I will put the same rule on you as to good
reputation.
Mr. Turnbull: You will not let him testifyt
The Court:. No.
Mr. Turnbull: I think in his case it will be different.
The Court: . All right.
By Mr. Turnbull:
Q. Did y6u have a truck that night 1
A. I drove the truck myself.
Q:. ·You did· not make ·a test then t
A. I drove through with a car parked on the opposite side
of the street.
Q. Do I understand you to say, or am I right in understanding, that Mr. Eugene Howerton's truck was on the west
side of Beauty Street and the car on the east side of Beauty
Street, you drove between those two vehicles Y
A. That is right.
Q. With your truck!
A. That is right.
Q. Do you know how wide your truck is 1
A. Mine is about the same size as·his.
page 149 ~ Q. Do you ~ow how wide the standard size automobile is 7
·
· ·
A. About five feet six inches, I think.
CROBS EXAMINATION.
By Mr. Hutcheson:
Q. Are you any kin to Mr. Howerton f
A. He is my uncle.
Q~ The truck you had there, did you find parked on the
·
same street Y
A. No.
Q~ Is that Beauty Street f
A. It is Commerce Street.
Mr. Hutcheson: That is alL
The Court: No more of that evidence about experiments.
R. G. RAGLAND, JR.,
a witness on behalf of the defendants, being duly sworn, testi:fied as follows:
Mr. Turnbull: This witness is a test witness, and there was
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only one other witness who was there with Mr. Howerton, a.nd
I think that we should be allowed to put him on.
The Court: All rig~t. That is a different type, but that is
all, Mr. Turnbull, of any type. ·
page 150 ~ By Mr. Turnbull:
Q. Mr. Ragland, where are you from Y
A. Clarksville.
Q. Are you related to Mr. Howerton in any wayt
A. No, sir.
Q. Mr. Ragland, have you re~ently made any test, or been
present at the making of any test, about observing the Ho,verton truck parked in front of :1\'Ir. Howerton'R place?
A. Yes, sir.
.
Q. Tell the jury just what you did' Who were you withY
A. I was with Dick I-Iowerton, Mr. Eugene Howerton's
son. We were going to make the test with the truck park~d.
in approximately the same place as when the boy had the
wreck. He came in and got me, and, in coming 0n up the
street, just before we got over the hill by the church, there
was a car parked on the road, and there was a ear cpming
at a very good high ra.te of speed, and we thought we would
drive between, and we met and drove between. We went to
the house and looked at the tntck, and I notieed the truck
parked, I imagine, about that far (indicating) from the curb,
and he cut the lights off. We got hack up the street, and had
the. other car to meet us. We got up the street, and I imagine
we 'vere running· a bout 40 miles an hour, and we met this
other car right opposite the tntclr, and we ·went through all
.
right. I was sitting on the right side, and it seemed
page 151 } to me that we had about three feet from the right
part of the truck.
Q. Was your vision obscured, and, if so, to what extent,
by this oncoming carT
.
A. I think the vision would seem to me like better than
when meeting automobiles. It always seemed to me, if I had
something in front of m.e with a light to f!hine on .it, Jt would
help. If I had thought there wa.s nny danger going through
there, I would not have gon~ through, because I had met cars
like that.
Q. Was this a dark night!. .
A. Fairly dark.
.
Q. Could you see the truck perfectly there Y
A. Yes, sir. I have been by there plenty of times, and have
seen ca.rs parked, and, if you are looking whe.re .yon are' go. ing, you will.soo them.
.
.
. .
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Ey Mr. Hutcheson:

..

~ _ ,

_ . .-

.

Q. Did you ever drive from Boyclto·h to Ohirksville Y

A. Yes, sir.
..
Q~ Are you afraid you will luive ari accident 1
A. No.
. ..
Q. You w~~t went with Dick Ho'Yertop. th~re that njght T
A. He didn't ask me to make a test. In fact, I didri 't know
;· . , .. , th~t w.e ~~~re . .go~~g ~o. m.~ke_.a ~,~.st... , . ,,,
page 152 } Q. You were going abo:nJ~40 miles an hourt

....... A..r

g.I~#cea _at i~~ ~P,~.edci.iileter..
--~ .. _
Q. You knew this car you would meet, and yo11 W..~nt through
~t ~p ~P.~s. a~ l:tqur; how fast was the other car coining 1 was

it going ~' to_o ~

.

·. . .

. . .

;

.

. . ~~·. N._(); w,hen:It gp~ t.o ~le,trv.c~.' I_pn~gin~ 1t ~as.. n~t r~n.

nt!lg t~at fas~,.J?u~ ~-lJilagine ~0 or 3~, but the car we m~~ be~?~·~ th~. I .~~agi.~~ was .goil}g· :at 50. We ~et t~is car op~
HO~It~Jhe J~ar. -~ar~e4 on. ~h~ stree:t,, ~n~d: ~~ _,dec~~e~ -.~<?. 1??
tp.~o,ugh, ..an,d .tgis _ c~;r coming to,vards us was doing better
than 50 miles an hour. . .
,
.
Q. The truck was beside another
A~ Yes ; we
there. .
Q. T4at was between Mr. Rowerton and Main Street?
A: Yes, sir.
. .
.
.. . _
.

met

carT

I

.

.

.

'

Q., ~~.h~ wa~ -~~~in~ aho:Ut.~O miJe~. a~. h?~~Y. , i_", . • _, .

.. A. -I think the car corinng towards us was do1ng better than

5o mil.~~ .~ ~~.~r. . ,, .. . .

c.

•

Q. 'rhe c~r ~~-~ P.~!~e~. ~lsq Y h,... , . _.
._
,
... ~· :Ye~, s1r, .anq :we. went.o~ t r_ough.....'Y~.en :we~~~ r~~4r
to pass the truck, we came dow:p.th~ .. street as.~ person wbultl
c~p1~ .dQ~ the .street, and when -\ve got to the truck we whipped
. ,. . , : .• -~ ... 1 • .
_
out and around it.
Q. Wh~t :Wf?.~l~ ~ yqu ~~Y.. ~s the average speed of cars going up and do'Xll th.E:tt. stree~Y- _. ~ ., , .... _ .
.) . _, :; .
4-- ,t ~q-q.I.d -~~Y ~.0 ~ile~ ~n hour.
page 153 ~
Q. ~~~t ,i~. out.. a~~ ~p b~_th ~
- ,.
A~ ¥es,. sir~ .. T~ey fly up there.
Q. That is the main highwayY
A. I think so.
Q. That is day as well as night Y
.
A. Yes, sir;. they drive as fast as they want to.
Q. :Po you
on that street

live

y

A. No.
. .
Q.
went there at night ho~r ofte~.Y

Yon

.. _ ·
.
A. I wouldn't say. I might not go some nights at all, and
another week fifteen times.

R8f iilffi~ v; if: It ana 'J: E. H8WeflGn.
Q= t tin afive it &ar f6rirself t

Hn

Lee

A. I do sometimes.
Q. You work in a garage, don't you 7
A. No, ~if:

By the Jucy:
Q. When you were making this test,. you knew the truck
was g~iiig to)i~. s~~~!~~ rt,h~r.~. ~~r. K.~.li ~a I??~ a~!.
.A. J"es,.,t~e truck was thet;_e parkea, ana weJrnew tt.
Q. When you made the teatt
A. Yes, ~ir~

. .;:. ': .

page
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F: A. BURTON; .
.
of tlie aefeiidants; reciilled,

a witness on behalf

testified as follows :
}.1:r. Hutcheson:

'f'hH~

iniip was made from recollootion,

and he has the tfuclt i>aHi:ed~ We iiave onb here.
The Court : It has :WfitHig on it
Mr. Turnbull; Ydu cirii erfise tlHit.
rrli6 eourt: t aa n&t see tHitt u 1~ impdfbmt~ and I ~n rule

both out.
.
.
Mr. T~~l!~nn: ~Jt~ ~~ry ~a~ §~~. ~tt~r:. _ ...
The Court : I mil seri.!f th~rii dbwh; tf netiessary~
Mr. Turnbull :. !Y_e .e_xb~pt td tli~ J}lat lieirl_g e~eltidefl. ~ We
want the jury excluded hna iet Mr: Britton come atotrh<l and
testify to it.
·
The Court: All right. Mr. Burton, come around. !ret the
jury go out.
Note: The jury retired from the court room.
The Court: Have you a map in here!
Mr. Turnbull: N<l, sir.
.
The Court: Ha:ve yQu a map of the City of Clarksville!
Mr. Xurnbull: No; sir~
Mr. 'Ti~dale: I fhiiik ~e ha~e one in ttie CitY Council.
page 155} By Mr. Turnbull:
_ Q. Are you, Mr. Burton; £4Inilhir mth the vanoils inferse-~Hrtk. streets ~tli Beauty Street sduth of the
Metlicidist Church t
A. Yes, ~ir. _
.
.
Q. Have you drawn a sketch of Beauty Street with these
intersecting sH·eets Y
A. Yes, sir.
I

;

I

108

.Supreme C,ourt of Appeals of Virginia.

Q. I hand you a drawing made by you; this drawing is not
made to scale, is itt
·
A. No, sir.
Q. Please file that drawing with your testim<?ny.

Note: The same is filed marked Exhibit No. 4.
Mr. Hutcheson: Mr. Burton, you can see writing on this
map which has been marked out ''Parked truck,'' with an
arrow pointmg to a rectangle in the street, can you not 7
Witness: I know what it is because I placed -it there, but
had I not drawn the map I would not know wliat it meant.
The Court: Do you know, of your own knowledge, where
the truck was, Mr. Burton!
Witness: No, sir.
.
Mr. Hutcheson: Any one seeing that paper can see what
·
has been erased, can they not Y
page 156} Witness: That is problematica~. It depends
on. the condition of the ey~.
Mr. Jlutcheson: We move to strike it out on the ground
that the map shows the position of the .truck, the purported
position of the truck, that was pa.rked in the street that night,
and this witness knows nothing as to its position~
Witness: I called Mr. Tisdale and asked if that is about
the location, and he· said that is right.
T:he Court: You··can see it; Mr. Turnbull.
Mr. T'urnbull : You can't see where the truck was any
more.
The Court: See if you can erase it.
Mr. Turnbull: If I can't, Mr. Burton can make another
for us.
The Court: Make another, Mr. Burton.
Note : The jury returned to the court room. ·
DR. L. H. HOOVER,
a witness on behalf of·the plaintiff, recalled, testified as follows:
·Examined·by Mr. Hutcheson:
·
Q. Dr. Hoover, there has been considerable testimony here
in the record as to certain landmarks ·from your
page 157 } house to where the truck was parked. You~ live
- ' ·
on ··Beauty Street, do you not Y
A. No, I do not. I live on Sizemore· Street.
- Q. You are familiar with Beauty Street, are you not!

.
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A. I go down there on an average of twice a day.
Q. You went after the wreck, did you not Y
A. I walked down from my· house.
Q. It has been testified that the car had not been moved
·
when you got there 7
A. It had not.
.
Q. There is also conflicting testimony as to street lights :
Will you state to the jury the condition on that night, whether
it was dark, or light, or how it wast
A. When I got to the car, it was sitting on the left-hand
side of the street. I didn't know who the boy was, and had
to ask who he was. 1 could not make out who he was in the
car. I put my head in there and looked at him and said ''Who
is it?"
The Court: How long had you known him t
Witness : I had known him about ten years, off and on.
By Mr. Hutcheson:
Q. The lights down there, where the other lights were, was
·it light or dark where the accident occurred!
A. Under the trees on each side, on the side
page 158 ~ that his car was on, was practically under the
trees which come from Mr. Williamson's yard,
and the other side of the street. It is a shady place on either
side. Looking down the center of the street, you can se·e the
street lights, but if you are on either side you would have
difficulty in recognizing who a ·person was on either side in
a car.
(No Cross examination.)
F. A. ·BURTON,
a witness on behalf of the defendants, recalled, testified as
follows:
By Mr. Turnbull:
Q. lir. Burton, you testified before in this case, did you
.not!
·A.· Yes. ·
Q. Are you familiar with the streets that intersect and come
into Beauty Street from the Methodist Church south 7
A. Yes.
· Q. Have you drawn a sketch showing Beauty Street and
these intersecting streets Y
A. Yes, from a point about 130 feet north of Caroline Street
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through to West Street, about three blocks-two and a frac-tion blocks,-some nine hundred feet in all.
. Q. This sketch is not drawn according to scale, is it 7
A. No,·sir.
page 159 ~ .Q. It shows Beauty Street and Sizemore. Street
and Commerce Street and Caroline Street, does
·it notY
·. ·A. It shows Beauty Street, Caroline Street, Commerce
.Street and the West location.
Note: The sketch is filed 'vith the testimony as Exhibit
:No.5.
CROSS EXAMINATION.
By Mr. Hutcheson:
· Q. You are not a civil engineer, are you Y
A. No. I will preface my remarks: You will note that it is
not my callil).g.
Q. You put the blocks one 220 feet, and the. other 200 feet.
If it is anwhere ne.ar scale, is it not a fact you have a 200
· foot street Y
A. I think that I testified on direct examination that Sizemore Street represents a half block, or about a half block.
The Clarksville blocks run 420 feet square. The distance indicated from Caroline Street to Commerce Street is 420 feet,
which means a distance of one block, through which Sizemore
Street runs about midway thereof.
Q. You do not show the width of Beauty Street; do you
know its width 7
A. I am positive it is about 24 feet from curb to curb.
page 160

~

The Court: Write on the map "24 feet from
curb to curb."

Note : Witness does so.
By Mr. Hutcheson:
Q. To use this map to scale, is it not a fact tl1at from the
other distances given that the street would be about 200 feet
wideY
A. As a matter of fact, and, as previously stated, no scale
was used or conside~ed in the preparation of this ·map. I
hav.e indicated the exact distances or measurements pertaining
thereto. The street referred to, namely, Fifth or Beauty
Street, is shown as about 24 feet from curb to curb on the map.
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Q. You have made none o_f these measurements, have you Y·
A. I have steppe'd those measurements, and I know, of my
own personal knowledge, not as a town official; that the blocks
are 420 feet square.
.
Q. Do you know the distance between Sizemore Street and
<Jonrrnaerce StreetY
A. Sizemore Street and Commerce Street, approximately
200 feet. It would vary very little from that distance. The
total of the distance from Caroline Street to Oommerce Street
is 420 feet, represented by the distance from Caroline Street
to Sizemore Street, including Sizemore Street and
page 161} the distance from Sizemore Street to Commerce
Street.
Q. Then, from your testimony, there is a greater· distance
from Sizemore Street to Caroline Street than there is from
Sizemore to Commerce Y
A. I believe slightly the greater distance is between Caroline Street and Sizemore Street.
·
Q. Your map. as drawn, would give a greater distance between Sizemore and Commerce than from Sizemore to Caroline?
·
A. It would give a greater distance between Sizemore and
Caroline.
Q. Please measure it!
A. I. was taking the figures.
Q. Please measure it:

The Court: I do not think that is necessary. The witness
has testified that the map. is not drawn to·scale and no :figures
are put on it, and no more testimony will be allowed about
ili~
.
Mr. Hutcheson: We except, if your Honor please.
· At 5 :00 o'clock court adjourned until 10:00 o'clock tomorrow morning, June 30, 1936.
·page 162

~

MORNING SESSION.
· Boydton, Virginia, June 30, 1936.

The court met pursuant to adjournment of yesterday.
Present : Same parties as heretofore noted.
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.
ROY KING, (Colored),
a witness on behalf of the defendants, bein'g duly sworn, testified as follows :
~Examine~

by Mr. Turnbull:
Q. Roy, where do you live Y
· A. In Clarksville on Commerce Street, I think.
Q..Whom do you work for7
A. Mr. J. E. Howerton.
Q. How long have you been working for him Y
'.A. I think about eleven years-eleven or twelve years.
Q. What do you do f
·
A. Well, I generally work truck driving.and handling cattle
· and work on the farm.
Q. How long have you been driving a truckf
A. Do you mean in my life Y
Q. Yes.
A. About twenty .odd years-twenty some years.
Q~ How old are you f
A. Thirty-eight years old.
page 163 ~ Q. Thirty-eight, did you sayf
A. Yes, sir; I will be thirty-nine the 5th day of
this coming August.
Q. How far do you live from the scene of' this accident that
we are investigating?
A. I think about 200 yards, or 250 yards. Not over 200
yards, I don't reckon.
Q. Do you know who parked this truck in front of Mr.
Howerton's house?
·
.
A. Do you mean on this day f
Q. Yes.
A. Yes, sir, I did.
Q. What time of night was it that you parked there?
A. I·got there around about 9 o'clock-between 8:30 and 9
o'clock.
Q. Where did you park itf
A. Between Mr. J. E. Howerton's and J. H. Howerton,
right against the curbstone.
Q. How elose did. you park it to the curbstone?
A. Well, with the rear wheels just barely touching it. You
know, tonching the curbstone against the side, and the front
wheels jammed against it. I was straight up and down right
beside the curbstone, the long way I call it.
Q. The long wayY
A. Yes, sir, right against the curbstone.
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.
Q. When did you first know anything about the
page 164 ~ accident Y
.
A. Do you mean what tiine was itT
.
Q. Yes.
A. I guess about 11 o'clock.
Q. How did you learn a };lout it Y
A. I heard the crash when he ran into it. I didn't know
what it was, but I heard the noise, and I thought it a wreck of
some kind.
Q. Were you asleep Y
A. No, sir, I was not ·asleep. I had gone to bed, though.
Q. Tell the jury what kind of crash it was Y
A. It sounded just like somebody might have run -into · n
house or a building, the way it sounded; it wa.s a loud crash,
as if something running together.
Q. What did you do Y
A. I got up as quick as 1 could to go up there to see what
had happened, and to see if I could help.
Q. What did you see when you got up there?
A. I saw Mr. Joe Howerton, and Mr. Leroy Harris was
in the car, and Mr. Joe Howerton ·was standing by the side
of the car talking to him when I wa]kcd up.
Q. Did you see anybody else there at that time 1
A. No, sir. Just in a second Dr. Hoover walked up.
Q. What was the position of· the car that Mr. Harris was
driving at the time you got there Y
page 165 } A. He was standing against the curbstone,
right opposite Mr. Williamson's house. His front
.
wheel was against the curb, aJld the rear part of the- car was
this far (indicating) from the curbstone, sitting cut towards
the middle of the highway.
Q. Did you notice whether the tires were flat?
A. The left front was, and the fender kind of struck and
bent the fender against the wheel.
Q. On which side?
A. The left, and the rigl1t was all bent where he hit the
truck.
Q. ·How much was it bentY
A. The fender was bent down against the wheel. . There
was no hole in it.
Q. Was the tire flat on the left side Y
A. Yes, sir, and the right tire was standing up Rt that time.
Q. It was not downY
A. No, sir.
Q. The left front tire was flat, but the right tir~ was standing up?
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· A~ Yes, .sir, but the fender was knocked down on the tire,
but the tire was standing up.
· · ·
.
Q. Did you talk with Mr. Harris Y
A. No, sir, I did not.
pag~ 166 ~
Q. What did you do next?
A. Mr. Joe Howerton said ''I want you to get
Parker's car and help me to take this gentleman to a doctor
or to a hospital, wherever he wants to go,'' and I told him
''All right.'' I got Mr. Howerton's car up and drove up beside where Mr. Harris' car was, and he said "Wait, and let
tne get my brother-in-law to take me, Mr. Blanks.''
Q. Did you, at that time, notice the position of the truck
that' night?
·
A. Yes, sir. He had knocked the truck out about. two and
a half feet-kind of slided the back end out.
Q.· Was the truck knocked forward ·any?
.
A. Yes, sir, a little bit forward. It knocked it forward and
slided it out.
Q. What damage was done to the truck?
AJ It burst the tail-light off. I had eight clamps to hold
the body to the chassis, and it moved them. It knocked the
whole body up against the cab.
Q. Did it make any scars on the cabY
A. Yes, sir, and they are there to show for it.
Q. And that is on which side of the cabY
A. On the left.
Q. The scars are on the left side of the cab 1
A. Yes, sir.
Q. Did it break any part of the body?
A. Yes, sir, it broke one slat, I reckon 3 by 3
page 167 ~ oak, and it sprung the body.
· Q. How far was the truck moved f
A. It moved at least a foot or a foot and a half out as it
moved it forward.
Q. Have you the truck here today f
A. Yes, sir.
The Court: Is it in the same condition as it was directly
after it was hit"Y
.
Witness : The body has not bee;n repaired, and I had to
put more braces to· hold it steady. It has the same slats as
'vere broken in the truck.
By Mr. Turnbull:
Q.. It is just like it was after the accident only yon have
put more braces on it to hold the body in_place?
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ll. 1res, sir.
.
Q. Do you know whether any damage was 'done to the frame
of the trnek-I mean the chassis framet
A. 1res, sir, a little place back behind where his fender, I
imagin~, hit it. It is the chassis, but not to do an~harin, but
you can see it bent a little.
. .
· ·
By the Court:
Q. And that has not been repaired Y
A. No, sir. Just the tail-light has been repaired. We had
to have that repaired.

page 168} By Mr.·Turnbull: ·
Q. 1rou have stated the position- of the truck
and the position of the· Harris ca.r after the· accident, as you
·
·
saw themf
A. 1res, sir.
. ,t .
Q. Was there enough room between the truck and the car,
as th~y were, for a car to pass t
·
·
A. 1re·s, sir. A Greyhound bus passed there.
Q. While the cars occupied those positions t
A. Yes, sir. The one eastbound and westborind both passed
there.
· ·
. Q. They both passed between the cars as they were after
the accident Y
A. 1res, sir.
Q. Did they stop 7
A. The westbound one stopped ana asked if ·anybody· was
hurt. He slowed up, and after the bns stopped a.nd backed
up and asked if anybody was hurt:
Q. Do you know whether or not yon put brakes on the truck
. when you stopped itt
A. Yes, sir, I put the brakes on and left it in real low gear.,
a.nd I left the windows up, and the cab was locked.
Q. The brakes were on, and the cab was locked 7
A. 1res, sir.
Q. Did the rear wheels of the truck, as they moved forward
as you have described, leave any marks on the
page 169} roadY
A. Yes1 sir. They left the mark where it
~tarteq from, it left the mark all the way down to where it
moved. I meant it slid, but it never rolled, and where it slided
. it left the print of the tires on the street.
Q~ What kind of night was it f
A. It was an awful cold night. It was a starlight night.
J don't recollect whether it was a moonshiny night, or not.
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Q. It was clear and cold Y
· ..&.: ~es,-:sir, a frosty night. _
Q. What was the. condition when you went out to the
wreck!
A.. Whht do. yon mean f
Q. I mean with regard to the weather. You described the
condition, but I don't know whether when you went out or
when yon came in.
.
A. When I went out it was awful cold and windy.
Q. Cold and windy!
·
A. Yes, sir.
·
Q. Where was the car, the Harris car, we will caii it, located with respect to the truck when yon f~atrte c·utf
. A. Right near-·the back of his car was against the front
part of' my truck over· on the ll~ft. It hit the· curb, and the
back end slued around as if heading- hhn into the eurbstone.
Q. The truck 'vas up against the west curbing,
page 170 ~ as you have described itt
A. Yes, sir.
Q. After the accident, his car was on the east curbing, as
you have described it!
A. Y.es, sir.
Q. And was the car directly opposite the truck, or on ahead
of the truck going south Y
A. The back of his car was near against the front end of
my truck.
·
Q. You mea.n opposite the front end of your truckY
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Hutcheson:
Q. Roy, that is going down grade the way you were headed
when you parked the truck, isn't it Y
A. Oyer on the rightY
Q. You usually park the iruck with the front wheels touching the cnrbY
A. Yes, sir. I have a dual wheel, and I left them against
the curb, and put the front end against the curb.
. Q. You put the front end against the curb so if you do not
have the braloo on it will let the curb hold it f
A. M:y back wheel is the dual· wheel. .I try to straighten it
along with the street.
,
Q. If you park·a car that way, without a brake~
page 171 } it would roll doWn. the hill, wouldn't itY
A. I put the brake on, and you can put the gear
in, and yon can't move it without any brakes.
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Q. It has been testified to here that the front .~heels of the
car were cut into the curbing, and the brakes on?
A . .After he hit it, he knocked the back .end of the truck
out. Naturally the front wheels stayed still. It just knocked
the back end of the truck out, and slued it down the street a
·
·
little way.
Q. That would not turn the front wheel into the curb, would

HY

·

A. No. You see whe:p. you lock the steering wheel, you lock
the steering gear, too, when you take the key out.
Q. If I am not mistaken, Mr. Howerton and his son said
the front wheels were against the curbing.

Mr. Turnbull: I do not think you state it correctly. Nobody has testified, as I remember it, that they were pointed
into the curb. I do not think it 1natters, but I do not recall it.
·
The Court: Go ahead.
By Mr. Hutcheson:
.
Q. You say that your front wheels were not pointed into
the curbing, but parallel with the curbing-·
page 172 } straight up and· down!
.
A. I was against the curbing, yes, sir.
Q. Against the curbing!
. A. Yes, sir-not the point was, but the side was.
Q. So, when you moved off, you had to scrape against the
curbing?
A. Yes, sir.
Q. How many lugs· did you ever knock off doing that!
A. Lugst
· ,
Q. Yes.
A. The lugs go against the· hub. The tires are straight on
·
the dual wheels.
Q. Did you park in the ·place you usually parked itY
A.Srr!
.
Q. This is the usual place you parked it Y
A. For the time being, yes, sir.
Q'. Mr .. Dick Howerton says that ·he made some measurements there; although he did not see· your truck, he made
them from the place that you usually parkf
A. I had it parked in the same place that I had been parking at that time while parking on the street.
Q. If~Mr. Dick Howerton ·went there and made measure~
ments, he knows where you usually parked Y ·
. Mr. Turnbull: My friend keeps on harping on what' Mr.

·.
11·8
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· ··
page 173
·

r witness'

Howerton said. He tried to put words into. the
mouth, and he testified that the scars
were there, and he measured from the scars.

By Mr. Hutcheson:

~

Q~ If Mr. Howerton says that he made the measurements
· from your usual parking place, would you say that is correct!

· · Mr. Turnbull: How does he know!
I

•

N<?te : The last question was read.·
The Court: That 'is not correct.
By Mr. Hutcheson:
Q~ Do you have a usual parking place sufficient 'for Mr.
Dick Howerton to locate it Y
·
I

The .Court: What has that to do with it 7
'Mr. Hutcheson: Mr. Dick Howerton says that he measured
from the usual parking place; that he went to the usual parking place, and made the measurements, and we objected to it
at .the time.
Mr. Turnbull: If you have any doubt about that, let Mr.
Phlegar read it.

N ~te : The testimony was read.
The Court: I think that is proper, under the evidence.
Mr. Hutcheson: I will ask another question. Strike that.
·page 174

~

By Mr. Hutcheson:
·
Q. Are you in the habit of parking this car at a
oortain pJace, so much so that Mr. Dick Howerton, the son
of your employer, could designate where your parking place
was in front of the house!
Mr. Turnbull: I object.. He cannot testify to what Mr.
Dick Howerton could do.
The Court: Sustained.
By Mr. Hutcheson:
Q. Do you have a usual parking place in front of the house Y
A. At. that time I did.
. Q. How long_have you had a usual parking placet
A. I reckon for a week or more~
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Q. As. a matter of fact, you· .have been parking· at that same
place for two or three years, haven't youY
A .. No, sir.
.. · ·.·
.
Q. You have been parking the other truck there Y
A. This is the only truck I drive.
Q. This was a new truck you had about two or three weeks!
A. Longer than that.
Q. So you had been parking this one there about two or
three weeks 7
A. No, sir.

page 175 ~

Mr. Turnbull: He s~id he had it longer than
that.

By Mr. Hutcheson:
Q. How long had you had this truck t
A. I don't know, but maybe eight months. I don't remember exactly.
Q. Hadn't you been parking that truck out in front of the
house for a year or more, on that street 7 ·
· ·A. No, sir.
Q. You had been parking it there two or three weeksf
A. I don't remember exactly how many days or weeks I
had been parking there, but as long as I could not· get into
~~~~m~

.

.

Q. So you have been parking there only two or three weeks

in front of the house 7
A. I don't remember exactly how long.
Q. You are the man who got the lantern and put it onthat
nightY
A. Sirf
Q. You are the man who got the.lantern on the end of the
'truck that night7
A. No, sir. There was not any lantern on it to my knowledge.
Q. Wasn't a lante-rn put on the truck that night after the
accidentY
.
page 176} A. No, sir, not to my knowing. S·ome one else
might have put one on, but, if they did, it was off
the next morning.
Q. You don't Jmow whether there was a lantern put on there,
or not?
A. I never put it on.
Q. Did you leave before anybody else left f
A. No, sir.
Q. Were there some people there when you left 7

. Supreme Court of Appeals of Virginia.

120

A. I left just about the time' Mr. Wilson and Mr. Powell,
the policemen, left.
Q~ Have you made any experiments with this thing!
Mr. Turnbull: Your Honor, we do not know anything about
·any !experiments that this witn~ss has made.
·The Court: He is your witness, and so go on.
By Mr. Hutcheson:
Q. Have you made any experiments! A lot ·of witnesses
and Mr. Howerton made experiments up t_here; have you made
any experiments y·
.
A. I had the truck parked as near as I could like it was.
Q. You took part in the experiments'
·
A. No, sir. He just had me to place the truck
page 177 } as I had it at that time.
I

RE-DffiECT EXAMINATION.
By Mr. Turnbull:
Q. You said that there was no light on the truck when y~u
left there that nightY
· ·
A. No, sir, there was no light there.
Q• Was there a lantern on the truck next morning when you
got upf
A~ No, sir; I haven't seen a lantern on the truck at all.
Q. You spoke of having parked this truck in front of Mr..
Howerton's house during the time you could not get to your
truck house Y
A. Yes, sir.
Q. Where was the truck house Y
·
A. On a street that they call West Street-a kind of alley
street.
·
Q~ Is that close to Mr. Howerton's house Y
Al Yes, sir, on the lower side between my house and Mr.
Howerton's house.
. Q. Why was it you could not get to the truck houseY
A. They were repairing the street, and this bad weather
caught our street plowed up, and naturally you· could not get
in there-not with the b·uek.
·
Q~ And that was why you were parking the truck on the

street!

page 178 }

) ' ' -.r,:

A. Yes, sir.
..
Q.. ·You live near the tru.ck house Y
A. Yes, sir, right near it.

1

•
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J. E. HOWERTON,
one of _the def~~~~t~~ p~in~ ~~~Y s~Qr~, ~~s~~fied as follo1Vs :
Examin~d by Mr ~ Turnbull:
' Q~· Mr.1Iowertori, 'you ·ar~ one of th~ qefendants in this

A..

.

·' ·

~~~t~ ~~ yo~'-~ot?

:.- · ···- ·· · ··· · ..-·· · ..·•' ..

·

Yes~ s1r.

-~~ Tliis truck that was involv~d i,n_ th__ i_s. , a~c.~.·~. en,t,·,· w.h.os_ e,
truck 'is it'Y · · · · ~ ·
· '· ··
- · · ·
·· · A~· It belongs to me.
Q. Have you the title1
A~
sir.' ., ... !. '· . .

Yes,

Q: It~n Y.?~ E~O.~~~t;e ~-~ Yk. t
A
4-: ~. 1~ -~~ ~~ pq~_ p~~- ~ ~=
0

fort"he ~~~:n:

w~ ~!s~ ~~ ~~trad~~~

tit}~ ~~ft!!leate
{ Mr. ·nufcneson: This is purely a matter of l~w. I do np,t

the

see any'n~~essit'' 'of it goin!fi1i:'
· ·· ----- -·.' · Tlie' ·courl: ·~he- title· proves 'itseli. The title is jssu~d by
the Department of Motor Ve41cl~~' antron the-·pap~r-is·'the
(
.
title of the car, ana'"·n~o.'eyide:qce 'will'oe·t:efirrl to
pag·e 179 ~ eoritraaict"it. -Ifis'like a de~d. _,_~ _'1 .
· ~- ·'.-· Yr. ·HutGheson :· Do yo~ -want tq see authority
on itt. ~· · ······'· ··· · --·
- ····-. T:Jle ·Court : ~ o, sir.
. .Mr. Hritclieson :· Note our .Qxce:ptipn: Plaintiff ex9ept§. to .
the ruling of the court upon tlie~ grotirid that the. evide:hoo in
this case shows that, regardless of the titl~, the ~utomob~l~
w~s purcha~ed ~nd us~d ~xclusively in the'brisities~
't1:1e
partnership. ·of Rowertori Brothers~· whicli . is comP,o~e.d of .J.
E. and J. H. Howerton, and was park~d at th~ piace iti questifonthqr ~~et. ~g~~t ~~ t~e P,~r~~~!s~ip? ~l t~~- dir~~ttol!· of· one
o
e par ners.
.v

-

-'

·-

of

Note : The paper is filed marked
-• • ••

.

E~ibit
. -

..

I

No. 6.

•

Mr. Turnbull: Will you let us withdraw it after the con~
clusion of the caseY
Cou1~t ~ "Yes, but not now~

Tne:
. -

1

.• '

l

.

-.

•

-

..

-

.. ·'

..

Note: This paper (Exhipit No. 6) is certificate of
issued by Division of Motor Ve~icles of Vjrgiilia, for
truGk BBlB-159,737, 11.4 tons, 100139.60 · 35; issued tq
Howerton; .Clarksville,· Virginia,. November 29, 1936. .

title,
Ford
J. E.
..

i22
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By Mr. Turnbull:
Q~ Mr. Howerton, who employs Roy King?
A. I do.
page 180 } Q. Something has been said, Mr. Howerton,
about the parking of that truck on the front.
A~ The parking of that truck was due. to this, that the town
bad torn up the street to my g·arage, and I had no other place
to park it, and I knew it was the custom of everybody to park
on the street, and I had no place to park it! except· that place.
Mr. Hutcheson: The court has ruled it out, and we ask the
courtMr. Turnbull: (Interposing) It has been shown by a number of witnesses that people park up and down th~ street.
T~e Court: Haven't I passed on that before in this case?
Mr. Turnbull: Your Honor passed on it in connection with
some ruling, but I don't know what it was·. Your Honor at
that time said it was not admissible for that purpose.
The Court: I will let the evidence go in, and. will take care
of it on instructions.
M!. Hutcheson: We except.
Mr. Turnbull: I will say that there has not been any objection since his client testified that there has not been any
objection to people parking up and down the
·
page 181 } street.
The Court: I do not think it material, but I
will.ltake care of it on instructions.
By Mr. Turnbull:
Q. Mr. Howerton, did you see the truck after it was parked
that night?
A. No, sir, I did not.
Q. Had you gone to bed when this accident occurredf
A. I had.
Q. Were you asleep?
A~ Well, I was dozing some.
Q. Were you awakened by the crash, or did some one wake
you?
· A. I heard the crash, but I didn't get up a.t that time. T
waited awhile, and the telephone rang, and I got up and my
brother said ''Come over here," that some Harris had run
into the truck. As quick as I could, I went out. I asked. what
in the world had happened.
Q. How long do you suppose it was before you got out
there?
A. I reckon ten minutes or more.
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Q. A good many people had gotten there by that time Y
A. Yes, sir.
Q. Did you observe the position of this truck and car when
.
you got ·out there!
A. Yes, sir, ·slightly.
page 182 }· Q. Did you make an examination of the road
at that timeY
.
A. No, but I did the next morning when I moved it to go
to Richmond. I looked at it pretty good. I had no light. that
night, but I criuld see where it was moved out, and .the next
morning· I could see where it was pushed, which was. two or
tw(> and a half feet from the curbing-the rear end.
Q. What kind of marks were they!
A. A dark mark.
·
Q. Made by. the tires Y
A. The print of the tires.
Q. Have you got the truck here today!
A. Yes, I have it here...
Q. Can you state what dan1.3:ge was done to the ti·uckY
A. It broke one of those· upright pieces to the back. You
know it has a drop gate, and it is slatted up close, in order that
cattle can't get their hoofs through it, horses and cows. It
broke one of those pieces two and a half to three inches solid
oak, and it chipped off several ends of the slatted body on
the left-hand side, and it broke the tail-light. It broke that
off.

Q. Did it do any dam!lge to the body?
A. Yes, sir, right much-not so much, but some.
.
Q. Was the body moved forward, or was the
.
page 183 ~ cha~sis twisted or bent Y
A. I didn't notice that. Judgment tells me
that it was; but I did notice where the body had jammed
against the cab as if from an impact. It is there to show for
itself.
Q. Those are the marks referred to in testimony!
A. Yes, sir.
Q. We have had considerable testimony, Mr. Howerton,
about the character of the.street there. The measurements
are all in the record, and I will not go into that here, but I
'viii ask you this question: How far from the point where this
automobile was parked is the road straight looking north?
A. Sir!
Q. How far is it from that point "!lP to the top of the hillY
A. Do you mean to the first light on· Caroline Street, or
beyond the Methodist Church Y
Q. I mean to the rise of the hillY

~~~
4·

~P

sonage

it.
......

~HBf~ffi~ @opft P.f 4ll~!l~· :~f ·¥!ip,jl}j1J~: :. :- . ~ -.
tll~ ri~:;~ .Rf the W1l ip, froDrt qf tq~ ¥ethQdi§t p~r

t would say. to be over 300_ feet, but I neY.~r
. . tneasured
.!..>

·'

~he Cou~ ~

p~d

J lffi4~rst~p~ ~qn -tf>; ~~Y ~pu

.

•'

~wplpyed

tpi§ ffiB-ll·lt9Y.. -ID~ .YrPHr~lf, e.:ntir~lr? · · · ·
·.
·..
Witness: Yes, sir.
.
·
T~~ Ponft : ~~:w loDrg htl~ h~ b~efl ~n. ypur. employ Y
WJ}nQ~S.: -~ ~lr ~~y: ~~~r-~1 ~~~r~~ but l HO~'t r~ew.1Jer
e~~~lrr~

.- . -. .

-. . ..

. . .. . ' .' . . .

page l~q ~ :§r l,{r. ~HtG4esp:q :
·
. Q·. He is employed by you for

Hq~~rtpn

~r.s1

· .A:. Y ~a, ~if·
Q: Y HW ?P.~f~t~ ~:q~ c~tp~ "Rnsfn~fj!~ f
4· "'f-~~' ~i:r. &lH:J ~r pi:oth~:r qperates

Broth-

· · ·· · ·

·

•

th~ w~rcanti1e busi-

n~~~·

Q.· He is a partner in Howerton Brothers Y

~:

"¥e~!

oth er.

~lf, ~d ~e 1s Hv~ ~resid~~~ Qf ~n~ ~~H I of the

·
'Q. You are equal partners i~ t~~~~ ~p~~~~~!
A. Yes, sir, I would s~y. ~o:
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By Mr. Turnbull:
Q. Is this truck yours individuallyf
A. The truck is mine individually. Howerton Brothers has
nothing to do with this truck.
By Mr. Hutcheson:
Q. It was being operated at the time for Howerton Broth-

ers, wasn't it Y .
A. No; for me.
Q. The cattle were for Howerton Brothers, were they ilotY
A. It was my business.
Q. And he went to Richmond next morningY
A. Yes, sir.
Q. He was also about the business for you, and
page 186 ~ you were employing him for Howerton Brothers T
A. Yes, sir.
R. M. HOWERTON,
a witness on behalf of the defendants, recalled, testified as
follows:

Examined by Mr. Turnbull:
Q. Mr. Howerton, did you take some pictures of the truck
involved in this accident Y
A. Yes, sir.
Q. Where did you place the truck f
A. I placed the truck exactly like it was parked befor:e the
accident.
Q. Did you take any picture of the truck as it was after the
accident?
A. Yes, sir, like Mr. Joe Howerton, Jr. told me.
Q. When did you take any pictures t
A. I don't remember the exact date, but it was one day
during the spring.
Q. At least a month or two after the accident occurred?
A. Yes, sir.
Q. The pictures now show leaves on the trees?
A. Yes, sir.
Q. Who did this writing on the back'
A. I did.
pag-e 187 } Q. Where did you get the information that you
put on the back T
A. I got too information about the truck' after it was hit
from Mr. Joe Howerton, ,Jr.
Q. And the information before it was hit?
A. That was my own.
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Mr. Hutcheson: If your Honor please, of course we object to introducing them in evidence. He says that he located
it. from hearsay.
The Court: The evidence before the jury is that leaves
were not on the trees, and the jury can pass on that. They
ar~ admitted for what they are worth.
Mr. Hutcheson: We except on the ground that the statements of facts contained on the back of the pictures are improper. The witness himself admits that they are hearsay
·and were placed there by him. On the further· ground that
. there is no evidence to show that the truck is. in the position
it was at the .time of the accident or in the condition that it
was at that time.
Mr. Turnbull: I would like to say that the only purpose
of w:riting on the backs of the pictures is to identify the pictures.
page 188 ~ The Court: Gentlemen, you take that writing
as not being evidence but to identify them.
By Mr. Turnbull:
Q. I hand you three pictures of the truck; please state if

those pictures were taken by you Y
Al Yes, sir.
·
.
Q. Please fi_le them as Exhibits with your testimony.
Note : The pictures are filed marked Exhibits 7, 8 and

~-

CROSS EXAMINATION.
Bv Mr. Hutcheson:
"Q. Are these the first pictures you took~
A. They are the _only ones.
l\fr. Turnbull: If your Honor please, we are waiting for two
witnesses. In the meanwhile, we would like for the jury to
go out to see the truck.
The Court: I see no objection to that. Is there any objection to itY
Mr. Hutcheson: I want- them also to see the automobile.
The Court: Where is the automobile?
Mr. Hutcheson: Out here.
~fr. Turnbull: We want to know if the automopage 189 ~ bile has been repaired.
Mr. Hutcheson: Yes, it has been, but we want
them to look at it.
Mr. Turnbull: There has been quite a difference in it.
The Court: That has been passed on in the Baptist case.
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Mr. Hutcheson: I will state this: The only change that
has been made to the automobileYr. TurnbUll (Interposing): I object to your stating it.

LEROY HARRIS,
the plaintiff, recalled, testified as follows:
Examined by Mr. Hutcheson:
Q. Have you t4e automobile here today. which you were
driving at the time of the accident?
A. Yes, sir.
Q. Please state to the jury what has been changed on the
automobile since that time Y I am talking about not the inside part but what shows on the outside part 7
A. The right-ha:nd front tire was replaced; the right-hand
front fender straightened out; a new windshield; two new
door glasses and transmission housing. On a model A Ford,
when they get a slight lick on the front, it usually bursts that.
There were a few wires and rods underneath. The
page 190 ~ headlight was not damaged at all; it was not bent.
The Court: Don't say about others, but about yourself.
Witness : I am talking about the headlight.
Mr. Hutcheson: I want to introduce this (handing paper).
The Court: The statement of the Jeffreys Motor •Company,
showing what repairs were done on the automobile of Harris, is introduced for the purpose of showing what was done
to the car, so that the jury can have it in mind when they
look at the car.
Mr. Hutcheson: Also one of Harvey Murray.
The Court: The same thing.

Note: These papers are filed marked Exhibit No. 10, it being statement of account of W. E. Harris with Jeffreys Motor Company, for $50.08; and Exhibit No. 11, it being statement of account of W. E. Harris with Harvey Murray for
$6.75.

By Mr. Hutcheson:
Q. How about the gas tank Y
A. The secondhand gas tarik.
Q. I believe you testified the old one was bought?
A. Yes, sir.
·
Q. How about the windshield frame Y
A. No, sir.
Q. Are the door frames the same 7
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page 191 ~

A. Yes, sir.
Q. A:re the upright pieces holding the body the

samef
A. There is another post that has been put in that holds
the door-an upright post. It was struck on the right and
broke the post.
Q. How about the top covering Y
A. There is a new top covering put on.
Q. All the rest of the body is as it was f
A. Yes.
Q. The right front fender is the same, I believe you sayf
A. The same fender.
Q~ The runningboard is the same f
.A~ Yes, sir.
.
Q. The post on the other side, supporting the top on the
left side?
A.. Yes, sir.
Q~ There is a new post on the right side in front of the
doorY
A'. Yes, sir.
Mr. Turnbull: There is not but one objootion I have to
looking at the car. Some witness introduced on behalf of the
plaintiff said the ear was a total loss, and that he
page 192 r would not give ten dollars for it after the accident. I would like for the jury to have seen the
car after the accident, because it is strong evidence as to
the speed of the car at the time of the accident. That is the
strongest evidence that we have as to the speed that this young
man had-the condition of his car after the impact. The jury,
I think, has a fairer picture of the condition of that car after
the accident from the evidence that is already in than they
will have after they have seen a restored car. I do not see
anything but prejudice to the defendant by letting the jury
see this car now. I do not mean that the jury would be prejudiced intentionally, but I mean unconsciously they might get
the idea that the car was not in a bad fix, but we know it was
in a bad fix after the accident.
Mr. Hutcheson : 1\fr. Jack Driscoll repaired the car. If
there is any doubt about Mr. Harris' testimony, we will get
Mr. Driscoll back for Mr. Turnbull to cross-examine him.
The Court : This man has testified as to what was done
to the car. He has :filed a bill showing what was done to the
car. If all of that was done to the car, I haven't any doubt
but that the car is materially different from what it was after
I
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the accident, and the jury will not be allowed to
see it.
Mr. Hutcheson: I would like to refresh your
_ recollection about the Baptist case.
The Court: The testimony was that it was in exactly the
same condition, and it had to be brought up on.a truck.
. Mr. Hutcheson: On the same ground, we have no objection
to the gentlemen of the jury seeing the truck, but the truck
has- also been changed.
Mr..Turnbull: In what respect!
Mr. Hutcheson: Mr.. Howerton says that it bumped against
the cab~ Roy l{ing says the tail light .has been fixed-. The
bolts on the frame have been pulled out. The truck is more
materially changed than ..the ear ];las been change.d. ,.
, Mr~ Turnbul~: · We want- the jur~ to .see the truck and its
Eize, to make up their minds .whether the young man should
have seen. the truck. lt does not make any differ-ence as to
repairs, so long as it has not .been .painted.
Mr. Hutcheson:. We would like for them to see the automobile for the same reas.on.. It is .a 1929- ._
The Court (Interposing) : I will solve the problem and. not
let· you. see either one.
,
·
1\f.r. Turnbull: It is a very important matter to us-The Court. (Interposing}: I have ruled on it,
page 194 } Mr. TurnbulL ·
....
J\f.r. Turnbull: All right, I want to except tp
the ruling of the court for the reasons stated
page 19'3

~

-L: G. PITTARD,
.
a witness on behalf of the defendants, being duly sworn, testified as follows :
Ex~mined

by Mr. -Turnbull: .
Mr. Pittard, what are your initials 7
Lewis G. or L. G.
Where do you live .and what is your• occupation Y ·
Clarksville, Virginia; .connected. with the bank there.
What position do you hold with the hankY
A. •Cashier~
...
.!..
.
·.. Q.; Were. you down on Beauty. Street near· Mr. Howerton-'s
on January 19, the n-ight-.that. this automobile collision occur.red -that. we are investigating?
~ Yes, sir.·
,.. . .
Q. Where were you, 1\Ir. Pittard!
A. Visiting a young lady across t~e street, Miss Williamson.
1 • ,,
•
Q. And where is that house located Y

Q.
A.
Q.
A.
Q.
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A. It is just on the opposite side of the street from Mr.
Howerton's-kind of between the two, I would
page 195 } say.
·
Q. Were you there when the crash took place f
A., No, sir.
Q. What time of night did you get down there Y
A. I waM there at around eight o'clock, and we went riding,
but returned I would say around 9 :30, _and I park-ed my car
on the left-hand side, straight up and down the street, just
in front of the step going into 1\tlr. Williamson's. That was
around 9 :30, and I left between 10:30 and 11 :00, and, in the
m.eantime, the truck was parked on the right-hand side opposite my car.
Q. How long did your car stay there Y
A. My car was there from around 9:30 to between 10 :30 and
11:00. I could not be exact any nearer than that.
Q. 'Was there any passing of cars during that time Y
A. _W-ell, I think there was, and, besides, there were two
ears that passed from the time I was leaving around 10:30 or
11 :00-there were two cars passed between my car and the
truck at that time, one going towards Oxford and one coming
back up the street. One passed along coming up, and then
they passed on, on up above the street, and the other car
coming on down. All four were not right there together,
however, but they were passing, the three, at separate times.
Q. The two cars you spoke of, one going north and one going· south, did they meet near the truckY
A. They did not meet where the cars would conflict, but
they met at the distance that they had in the street
page 196 ~ and then came between these two.
Q. How far from the truck did they pass 7
A. ·Well, I couldn't say other than they just passed a distance up above, enough for them to hav-e room not to conflict.
I could not say in feet.
Q. Do you remember those cars, one going north and one
south, passed the truck north or south of the truck?
A. I would say on the north side.
Q. You saw those cars meet there Y
A. Yes, sir. The two cars passed from the time I left the
door, leaving the house to come to the hotel at which I stayed.
Q. Did they appear to have any trouble Y
A. No.- The cars were moving at an average normal speed.
I was not particularly noticing the cars moving or having
anv trouble.
b. What time was it?
A. ,Between 10:30 and 11:00 o'clock.
1
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CROSS EXAMINATION.

By Mr. Hutcheson:
Q. Did you make an experiment at the time Y
A. No, I did not.
Q.. How close a place can you drive through at 50 miles an
hour7
A. That is g-etting kind of out of my speed
page 197 } Q. It has been testified by witnesses that they
go by there at a speed of from 20 to 40 miles an
hour, and I believe one man said. that they run 100 miles an
hour?
_
A. These hvo cars were not passing at a reckless fast speed,
or they were not driving particularly slow. I did not have
any idea any wr-eck would happen. It was just unfortunate
I happened to be there.
Q. Other witnesses have been there and made experiments.
A. I don't know anything about experimenting, and I have
not been coached in connection with the wreck.
·
Q. Yon have not been experimenting yourself Y·
A. No, I have not.
·
Q. I believe everybody, practically, in the Bank has been
over here to testify f
A. A number of us were over ·here. Mr. Thompson was
not.
Q. When did you first recollect that these two cars passed
there that nightY
A. I commented on it the next morning after the wreck.
Q. About how long did you sit there in the automobile,
would you say?
A. I did not sit there at all. I got out of the car around
9 :30 and went to the house. I left Mr. Williamson's around
10 :30 or 11 :00, and got back in my car and went
page 198 ~ back down the street. When I got into my car I
noticed the truck was exactly opposite my car on
the other side of the street, and I remember noticing particularly that these two cars did pass in the meantime.
Q. Practically every time you go down there this truck is
8itting there and you park?
.
A. Well, it was sev-eral times, or, for I don't know how
long a period of time, because of the unusual bad weather that
we had, we have done some work on the side streets. It was
out there several nights or several weeks, I don't recollect, but
I ·know that the trucks were out there seve~al nights at different times.
Q. Did you usually park opposite his truck Y
.A. Yes, sir.
.

}
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Q. Considerable traffic goes on that street, does it not f
Yes, sir.
.
Q. A ear will pass about a minute or a minute and a half f
A. Sometimes they would. ; " ~ · ·.
· · ·
Q. It appeared that it did on this particular nightr·
.-A; I dw'trkno-w.that··any other. cars ·passed. -I·.don?t know
what time the truck was put there. The truck was put there
after·;tny· c:ar was' parked'. about t9:30, and whether anv other
_car had been' :between-them· bef-ore; I know that these. two did
~
;pass: between the time of my leaving the house
page 199 ~ and .the time' I left.:: ;. ·
· ·
Q. Something was said about the usual place
for parking this· truck.
A.~

·

: r

;•i ,

j

•

.

' ·. ."

I

' •·:

',

! ' ! •, :

':

· ; · '•. ~-,

, ,, 1

·•

·Mr. Turnbull: We object unless he makes him his own witness.
The Court: He has.
'I•

I

! • ... •.;

• •.

By Mr. Hutcheson:; ··
· · ··
Q.. Are you:: familiar ·enough with it to know whether he
had a usual ·place to park'
·
·· ·
:
A.• If I·would-say:.about it, T-have·.atways been under the
impression that there was not anywhere. ~lse :much .to park.
Everybody·parked,in.front·oftheir own home, and it was considered as their parking place.
· ·Q.t But yoo don't llmow anything,:about whether he made
it a usual parking place for the truck, or not Y
!.. What is :the·.questionl.
'·
.. .
'Q. 1 Do you know that that truck was usually at a eertain
placeY
·. ·
· A. At· the time tire trucks were being parked there, according· to the weather ·or the: weather conditions and· things like
that,' the trucks were usually parlted •at or >about the same
pla-ce, about aS' near .as -you could put them. ·I think th~ smaller
truck was ·do-wn nearer, ·and the larger ·truck ·back up there.
·Q;.l\.bout how often do you go there-every
., ·
1
page 200 ~ night,' oT· twice a week f ,·'
·
•
•
· · : :
A.. I have been there quite often. I would say
several times a week.
1•
· Q. Do you bhin.k ;you could gd there and say "Here is the
place ~where/ the .'truck was usuaHy· parked!:"' ·. · .. · ·
1 ''A., I ·could. tell' you from the distance, but ·I would not go
there and· a.ttem:p>t to ;tell you in: feet, 't>t· a pa;rticular mark.
J:·would sa:y by- :the' time you- put the· two trucks there, ·the
second truck usually runs about opposite the space where
my car was parked.

Lee Roy l!.Ju·rifiJ v,

J~

IJ, an.d J, ;m.

Ilgw~rton.

~33

Q. You say you drove out that night; did you driv~ far out
.
of townY
A. Early in the evening we went riding, and th~ tru~lr W3~
not there when I r~t-q.rn~q, and I parked my car there then
and left la,ter on,
Q. Was there any fog when you were driving that night
anywhereY

· Mr. Turnbull ~ l object tq ' 1~nywhere' ',

The Court: Did any fog bother you withip a ra,dius of half
a mile from where the truck was parked 7
Witness; My JUe.mqry i~ th~t th~re wns not Any fog Qr allything that bothered me. There waa. nothing pArtiGularly unqsua1 abo"JJ.t it, nnd th~re wa::J nothtug to bothar IQ.e,
p&ge 201 ~
.
.

:By Mr.

But~)l~sQD;

Q. There was nothing to both~r yQU that mghtf
.A., Not tlla.t I rec~ll.
Q, And going at the ustu~l rat@ of spe~d~
A. Yes.
·
Q. Md it w_as th~ usual ra~ Qf ap~~d YOJl drove up and
down Beauty StreetY
·
A. Yes. I do not understand the point.
Q. Were the weathe.r Gc>nClitiol.ls fHJ.Ch as tQ IP.l~lre yQu drive
·
slower than usual that night Y
A. No. The driving I did waf:l at tb~ usual speed l usually
went.
Q. If there was any fog in the street, it w~s not enough
·
to bother you T
A. No, there was not. If I rememb~r the night corre~tly,
there was not ,anything that bothered me particularly so far
as fog is concerned.
Q. I did not g·et e~aGtly juat :P.QW what you. said about three
ears out in front of Mr. Howerton's: What 'va~ the order of
those cars?
A. I did n.ot inten.d to r~f~~ tP thr~~ other th§.n i;ncluding
my own. There was 'a small pick-up of Mr. Howerton's, and
then the larger truck, a ton and a half, and my car were the
only ~r~ I j:nt~nd~d to r~f~r to.
Q. liow were they nar~ecl7 Wa~ th~ pi~k;-\lp ~nd the large
truck o:p the same side of the ~treet'
.
A. Yes, sir.
page 202 }- Q. Which was in front of the· other'
A. The pick-up truck was in front,
Q. How far behind the pick-up wa~ tbe big tr"Q.ckf
A. Just a reasonable distance.
Q. Just like cars will park on streets?
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A. Yes, sir.
By the Court :
Q. Your car was on the opposite side?
.A. Yes, on the opposite side from the large truck.
By Mr. Hutcheson:
Q. The car passed both cars 1
·
A. The car passed from the time I left the door at Mr. Williamson's until I got into my car, and one way was going south
~nd one north.
.
Q. Do you think you could have _walked between the pickup truck and the big truck?
A. ·I had not had occasion to check the distance, and I
don't know how wide the street is.
Q. With both parked one oohind the other, could you walk
.
behind the trucks Y
A. I would say you could. Of course, it is just a mere
guess. They were parked at a reasonable. distance between
'two vehicles parked on the street.
Q. That is usually some two to four feet?
page 203 ~ A. Well, I will not say in feet.
1

Mr. Turnbull: You are testifying now.
Hutcheson: I am cross-examining him.
Mr. Turnbull: He is your witness.
The Court: He is your witness. You made him so. The
court so ruled.
Mr. Hutcheson: I exeept.
The Court : Go ahead.
Mr~

By Mr. Hutcheson:
Q. You can't say how far
A. No, sir.

~

reasonable parking would beY

Mr. Turnbull: It is his opinion, what is a reasonable ·.distance.
·
·
·
Witness : It depends on how much room they leave for you.
I :would say you could put three or four trucks in there if
you didn't need the room, but if you needed the room I imagine eight or ten or twelve.
Bv Mr. Hutcheson:
··Q. They could be lumped up?
A. Yes, sir.
Q. And they could be 12 feet apart Y
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A. They oould be most any distance.
})age 204 ~ Q. In other words, you just don't recollect.
·
The pick-up truck was in frol}t of the large truck!
A. Yes, sir, the pick-up truck was in front of the large truck.

The Defendants rest.

W. E. POWELL,
recalled for the plaintiff, testified in rebuttal as follows:
Examined by Mr. Hutcheson:
Q. Mr. Powell, was there a lantern put on the back end
Mr. Howerton's truck after the accident! .
A. Yes, sir.
Q. Who put it on Y
A. Roy King.
Q. Do you know who was there when he put it on f
A. Mr. Wilson Blanks and I.

~f
t ..

By the ·Court:

Q. You were there 7
A. Yes, sir.

.
WILSON BLANKS,
.
a witness on behalf of the plaintiff, recalled, testified in rebuttal as follows:

page 205 }

Examined by Mr. Hutcheson:
.
·
Q. Do you know whether or not a light was put on the back
end of that truck after the accident Y
A. Yes, sir; Mr. Powell had Roy King go and get a lantern
and.hang it on before he and I Ieft-on the back end of the
truck.
Q. Did Roy King go and get itT
A. Yes, sir, he got a white lantern and hung it on the back
corner of the truck.
Q. Did Mr. Powell stay there Y
A. Yes, sir.
Mr. Turnbull: I would like your Honor to say that the only
purpose is to discredit Roy King's evidence.
The Court: That is all.
Bv Mr. Turnbull:
·Q. Was anybody else present t
A. Just us three.

t~~

page

~lll)f@JIW Qoyrt

206

~

gf Ap~ll~ of Virainilr

IJE:Ni4Y fQA:aOH.,

~ wi t~~fls 9:P. h~h.alt pf th@ pll\i~tur,
~W9J'Jh t~~1i.~~d i~ :r~b1:1tt~ ~a fQU9W& ;

-

bemg dW..y
..

-

Examined by Mr. Hutcheson:
Q. Mr. Poarch, what is your oooupAtiQn, t
A. Highway work.
Q. Virginia Highw~yt
-A~

Y~~~ §i:r.

Q. Where are you located f
A. Clarksville. I beg your p~q:dQll-·l ~~ lqc&.ted. P.:t C~p

·27 fQr

·

tb~ pr~~E!nt.

Q-. Have you b~~n l~uJ~teQ. ltt QJl\rk@vUI~Y
A. Yes, sir.
Q. How long-Y
.
A. It will be four years· this 22nd of Au~1J~t!
Q. A-,:@ YP"Il: f.~mll.i&f with :a~ayty ~trfJet {fQIIl the point it
runs into Main Street out to lUll~ Or~~k Y
·
A. Right much so; I have done work on it.
.
Q. Do you know whether or not it is a stat~ hig}lw~y or
United States Highway?
··
A. It is U. S. Route 15.
Q. Do you know where Mr. J. E. Howerton livest
A. I know wher~ QJlft gf th~ ll@w~rtons lives on :a~~1:1ty
~tre~t=-~t le~r;~t

twQ of

th~Jil,.

Q. Does that face on United St&t~~ 15 Y
A. Yes, sir.
Q. And that is th~ g:n.ly at:r~et that

p~ge ~07 ~ q~ th~ir hPu.~~ 7

A. Yes,

run.~

in fron.t

Sl1.\

OBtOSS JUXA:MlNA.'Xl.ON,.
By Mr. Turnbull :

-. Q. Mr, f9Jtrqb, will YP.~ Pl9~S~ r~P.<l t4at lett~r tQ yourself
(handing witness paper). I will ask you if you know WhQ!=le
handwriting that is Y
Mr. Hutcheson: Do you introduce it?
¥r~ 'I'nf!lhllll: I ~m ~ot jntrqQ.ucing it yet\
The Court: WhAt is th~ qqesti~p. 7
Mr. Turnbull: I asked for him t~ r~Jl.d tlt~ letter, &n{l state
if he knows the sig-nature.
A. I know the man's name, hut I don't lmow his signa.ture.
I never saw it before.
·
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By J\'Ir. Turnbull:

Q.
part
A.
Q.
_A.

After reading that letter, do you still say that it is a
of the highway Y
Well, we have maintained that, but not recently.
Not recently!
No, sir.
Q. When did you ever maintain it Y
A. Up until-I couldn't say positively to the date, but I
think it was twelve months ago this last May.
Q. Twelve months ago you maintained itY
A. Yes, sir, and Mr. Clark stopped me and told
page 208 ~ me not to do any more work on that street from
the intersectionMr. Hutcheson (Interposing·): Wait a minute. I have not
read the letter.
The Court : The answer is not based on the letter.
Mr. Turnbull : His superior officer told him.
The Court: l\{r. Hutcheson, don't interrupt the witness
until he finishes.
l\{r. Hutcheson: I did not hear the question. Will yon
please read it Y
·
Note : The question was reacl.
l\:fr. 'Hutcheson: I think it is entirely improper.
The Court: The court does not agree with you.
Mr. Hutcheson: Exception.

Bv Mr. Turnbull:
Complete it.
A. He told me not to maintain it from the intersection as
far as the curbing went.
Q. The intersection up on Main Street and Beauty Street,
not to maintain it as far as the curbing went on Beauty·StreetY
A. Yes, sir.
Q. And who is l\1:r. Clarkf
A. He is my superior, the resident engineer.

·o.

page 209

~

Mr. Turnbull: · That is all except I want to introduce the letter.
l\fr. Hutcheson: We object to it.
The Court : Overruled.

Note: The letter is to be marked Exhibit No. 12.
Mr. Hutcheson: Exception.
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Bv Mr. Hutcheson:
WQ. Mr. Poarch, I will read you a letter w~tten by Mr. Shirley to Mr. Irby Turnbull, counsel in this case, dated May 7,
1936, which reads as follows : ''There is 1,876 feet of Beauty
Street, starting at Virginia Avenue, and running in the direction of Oxford, that is only 24 feet in width. The State Highway Commission has never taken over this· portion of Route
).5 for maintenance as it is not the proper width. The balance
of the street has been taken over.'·~ Do- you know what is
proper width Y
A. For us to maintain Y
Q.' Y€s.
A. 30 feet.
.
.
Q. So you know t4en t~at the ·reason, why they Will~ not
take over this and maihtain it is because it is too nar.row Y
A. Yes, sir.
page 210

~

The Court: The letter says that. The letter
speaks for itself.

Bv Mr. Hutcheson:
-Q..There is no other United .states Highway No. 15 from
Main Street to Blue Creek, is thereY
A. No, sir, not that I know of.
Q. All the traffic dn':Urlited States Highway No. 15 goes
over this road or street Y •
A. Yes, sir.
.
..
.
.
Q. So ther€ ~~ no otller r9ad leading· ·south out of Clarksville except Beauty· Street, lis there Y
A. No, 'sir. . .
_
.
Q. There are. signs "United States and Virginia Highway
No. 15'' -on this part of the str€et, are there notY
A. Yes, sir.
Q. Were they placed there by the ffighway Department f
A. Yes, sir. I put them there myself.
By Mr. Turn'Qull:
Q. Wli~h. dig_ ·you put them there Y
A. Sometin;t~ 4vring the four years I have been in Clarksville. I have no reason to remember the date.
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page 211}

T. T. TALLEY, ..
being duly sworn on behalf of the plaintiff, testified in rebuttal as follows:

Examined by Mr. Hutcheson:
Q. You live in Clarksville?
_. A. Yes, sir.
·
Q. You are Mr. Tom Talley's. son t
_. A. Yes,_.sir~ ·
Q. Were yon out on .the .Oxford_ road,.. or Bea1:1ty Street,
, -on the night of the 19th o-f January,. when this accident happened!
A. Yes, sir.
Q. Do you remember crossing Blue Creek!
A .. Yes, sir.
Q. Was there any unusual
on that night!
. .. . condition
..
.
.
0

0

•

•

•

0

0

0

•

•

•

•

00

•

:

Mr. Turnbull: I object.
The Court : I don't know how far Blue Creek is.
Mr. Hutcheson: 8trike the evidence.
By Mr. Hutcheson:·
_
Q. You know where Blue Creek is in Clarksville 1
A. Yes, sir.
f
Q. Does it run in the corporate limits, or outY
A. The· corporate line is on Blue 1Creek, I think.
- ·By the .Court:
Q. How far is it from Beauty Street 7
0

page 212

~

· A.- I would say about quarter of a mile from the
residential section.

By Mr. Hutcheson:
Q. Beauty Street crosses over Blue Creek, doesn't itt
A. That is Highway No. 15, I think.
Q. Well, from there, the creek bends back and runs almost
around the town of Clarksville, doesn't itt
A. Yes, sir.
Q. It is not parallel, but running in the same direction as
Beauty StreetY
A. No, it does not run in the same direction. Beauty ·street
1·uns straight, and the creek winds sort of around town.
Q. Wlt you draw, for the jury, how Blue Creek and Be~uty
Street run 7
·
A. Yes, but I don't know how good it will be.
Note: Witness draws on a piece of paper.
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Mr. Turnbull: I do not see anything in this evidence in
rebuttal, and I will object.
Mr. Hutcheson: If you will wait, you will find out.
Mr. Turnbull: Do you think soY
Mr. Hutcheson: Yes.
Q. (Mr. Hutcheson) Locate the approximate place of Mr.
Howerton's house there, if you will 1
A. (Witness does so.) About half way. That
page 213 } is Main Street right there (indicating).
Q. As a matter of fact, there is a turn before
you get to the bridge, isn't there Y
A. Yes, sir.
Note: The plat referred to is marked Exhibit No. 13..
Q. Did you cross that point you have marked ''Bridge''
on Blue Creek sometime immediately before this accident or
after the accident Y
A. I guess it was after the accident-about ten or fifteen
minutes afterwards.
Q. Was there any unusual weather condition down near
Blue Creek when you crossed it Y
Mr. Turnbull: I object. I don't know what my friend has
in mind. He is asking this question. This is rebuttal testimony-'' Did you notice any unusual condition when you
crossed over Blue Creek Y'' The witness has testified it is
about quarter of a mile from the residential section of Beauty
Street. I don't know what his purpose is in showing the evidence. He may have in mind to show the weather conditions
were so bad they might interfere with this man's vision, but
the trouble about it is that this man has testified
page 214 ~ and he has never said one solitary word about his
vision being obscured by anything except lights.
He has not said it was misty, and he has not said it was foggy.
He cannot come in at this hour and contend that the fog interfered with his vision. It is too late.
The Court: What have you to say about this f
Mr. Hutcheson: I don't know how material it is, but it is
proper rebuttal.
The Court: I 'Will admit it, but only for the purpose of contradicting such witnesses as testified that there was no fog.
Mr. Turnbull: The first gentleman who brought out anything· about the atmospheric condition was my esteemed
friend Mr. Hutcheson.
The •Court: Some· witnesses have testified that there was
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fog, and I am admitting this evidence solely for the purpose
of contradicting those witnesses, but for no other purpose.
By Mr. Hutcheson:
Q. Was there any fog on Blue Creek that night!
A. Yes, sir.
page 215}

CROSS EXAMINATION.

By )Ir. Turnbull:
Q. Did you go up to the scene of the accident!
A. Yes, sir.

Q. You say you were there about ten or fifteen minutes
after?
A. Yes, sir, about that.
Q. Who was there f
.
A. Dr. Hoover was coming down the street, and I think
.Toe was coming out of the house.
Q. You were there about the time of the crash Y
A. No; I think it took about ten minutes for Dr. Hoover
to dress.
·
. Q. The only thing you know is Dr. Hoover was coming
down'
A. He was turning the corner at Mr. Williamson's.
Q. Did you see any fog there Y
A. I didn't notice it.
By Mr. Hutcheson:
Q. You were summoned by both the plaintiff and defendants
in this case, were you not 7
A. Yes, sir.
page 216

~

GUS FRAZIER,
a witness on behalf o.f the plaintiff, being duly

sworn, testified in rebuttal as follows :
Examined by ~Ir. Hutcheson:
Q. You were summoned by both the plaintiff and defeildantR in this case, were you not?
A. Yes.
Q. Did you have occasion to go out on the Oxford road the
ni@:ht of this accident Y
,.
A. Yes, sir.
Q. Who were you withY
A. Talmadge Talley.
Q. 1\IIr. T. T. Talley, was itf
A. Yes.

Supreme Court of Appeals of Virginia.

142

Q. The man who just testified Y
A.;Yes.
·
Q. Did you go to the scene of this accident Y
A. We· came by there.
Q. Which way did you come to itY·
A. :We came from Oxford.
Q. Did you cross Blue Creek Y
A. Yes, sir.
Q. How far is it from Blue Creek to Mr. Howerton's residenceY
A. I don't know, sir; probably half a mile by the road.
Q. Did you notice any unusual weather condipage· 217 } tions down around Blue Creek Y
Mr. Turnbull: We make the same objection.
.
The Court: The same ruling. It is only for the purpose
of contradicting other witnesses.
. A. It was foggy down at Blue Creek.

By Mr. Hutcheson:
Q. •Did you notice any fog up at the scene of the accident Y
A. 'I don't remember.
I

The Plaintiff Rests in Rebuttal.
End of Testimony.
Note; At 12 o'clock the jury was dismissed, after being
instructed by the court, until 2 o'clock. The court and counsel then went into the Judge's Chambers for the consideration' of instructions.
·
MOTIONS:
Mr. Turnbull: We move that the evidence for the plaintiff be stricken from the record on the ground that it has failed
to show any actionable negligence on the part of the defendants, or either of them; and on the ground that
page 218 r the evidence shows conclusively that the plaintiff
was, himself, guilty of negligence which contributed to the accident.
The Court: Overruled.
Mr. Turnbull: Exception, for the reasons given.
e

•

•

•

•
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¥r. Hutcheson: The plaintiff moves the court to strike
from the evidence defendants' Exhibit No. 1 upon the .ground
that- it is an ordinance, and the effect of it should he ruled
.. upon by the court;
Upon the further ground that. the ordinance shows upon its
face that it is not in force in contradiction of any supplement
of the present motor vehicle law~ of the State of Virginia;
And upon the further ground that it is irrelevant, and immaterial, and it will tend to mislead and confuse the jury
on the issues involved in this case.
The plaintiff moves the -court to strike from the evidence
all of the testimony introduced by the defendants with respect to measurements of the position in which the truck is
alleged to have been situated, about lights that are alleged to
have been burning, upon the ground .that each and every
witness who has testified as to. these measurepag·e 219 ~ ments received their information from hearsay or
in other ways in which their evidence as to the
position of the truck is inadmissible.
Mr. Turnbull: I would like to state that this ordinance
was introduced for the purpose of clarifying the right of Mr.
Howerton to park his truck on the west .side of Beauty Street,
and for that purpose only.
The 'Court: Overruled.
Mr. Hutcheson: We except. The pleadings and issues in
th~s case do not bring into question the right to park upon this·
street except to park wfthout lights as provided by law, and
the jury should be so told.
The Court: Both motions are overruled. The Supreme
Court has recently ruled that if counsel wish the jury to be
instructed on certain points, they should present written instructions, and that the lower court should not give instructions which are not in writing, nor is it the duty of the court
to prepare instructions. If you want an instruction along
the line you ask, the court will grant it.
Mr. Turnbull: I move to strike the evidence as to M.r.
J. H. Howerton on the ground that the evidence conclusively
shows that he owned no part in the truck involved
page 220 ~ in this case.
The ·Court : From the evidence in this case,
if there is any negligence at all in the case, it is passive negligence, namely, that the truck was parked without the proper
'lights and in an improper manner, which negligence on the
part of the owner of said truck might or might not have caused
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the accident complained of. Under these circumstances, as
the evidence also shows, that the truck was register.ed alone
in the name of J. E:. Howerton, and was standing perfectly
still at the time of the aooident, the fact that it might have
been used in the business Qf the partnership, or was putchased for that purpose, does not, in the judgment of tP,e
co:urt, make the partnership liable, and the motion will be
sustruned.
Mr. Hutcheson: The plaintiff excepts to the action of the
court upon the ground that the uncontradicted evidence in
this: case shows that the truck in question was parked by an
employe of the partnership, at the command of one of the
partners ; that it returned to the place after attending to business for the partnership, and when it left the place it again
left: by an employe in the scope of his agency on business for
the partnership.
!

page 221 }-

Mr. Hutcheson: If your Honor please, since
the close of the evidence in this case, I find that,
by oversight, we have omitted to put on some evidence that
we think material for the plaintiff.
On yesterday, under cross-examination, the plaintiff attempted to give ·some estimates of distances by which he could
see from his headlights. He placed these estimates at unreasonably short distances. After having· testified as he did,
that his headlights had recently been inspected and met the
requirements of the Motor Vehicle Inspectors, he informed
me this morning that· last night he made some tests with the
same car, and the headlights were the same now as they were
at the time of the accident; my recollection is that he told me
he could see an object in the road·· from 200 to 300 yards, and
he considered that he could recognize a person above the distances he gave on cross-examination.
We think under these circumstances the court should permit us to put him back on the stand to testify as to these facts.
The Court: Of course the admission of testimony at any
time is within the sound judicial discretion of the court, and
the fact that the plaintiff has announ~ed that he
page 222 ~ has closed his case and has no other evidence to
offer would not prevent the court, if it -saw fit, to
allow him to put on testimony after that time if the court
believed that such action on its part was conducive to bringing
out the true facts in the case before the jury.
In this particular case, however, the plaintiff was questioned
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at gTeat length by his counsel, when he was .on the stand, attempting to make him say that he could see~ object for 200
fe~t plainly, as the record o£ his testimony in this case will
show.
,
From the statement of counsel, which the court believes to.
be absolutely true, it seems that the plaintiff is now simply
attempting to bolster up his case, after having found the effect
of his. testimony.
Under all the facts and circumsta~ces of this case, considering the very great length that the plaintiff was on t.he ~~a~c;I
when examined by his own oounsel, the co,urt does not feel ~t
would be justified to allow him to be recalled, an<l th~ co;t;~x.t
so rules.
Mr. HutchesQn: The plaintiff extWpts ~PQD. the ground that
it considers this a proper -case for the opening of testimony.
Counsel knows no rule whereby. this cannot be done, a~d counsel also desires to state that it knows nothing of
pag·e 223 ~ tho truth or falsity Qf ~ny testimony the plaintiff
has given, and has no reaso~ to believe that this
proposed testimony is not tr-qe, and considers this a matter to
be passed upon by the jury.
Note: At this point the co11rt took a recess UIJ.til
o'clock this afternoon.

~ :00

AFTERNOON SESSION,
Boydton, Virginia, J upe 30, 193(?.
Met at the expiration of the recess.
Present: Same parties as heretofore noted.
page 224

~

INSTRUCTIONS.

Plaint,iff's Instruction No. 1 (Ref'u.sed) :
~'The court instructs the' jury that they must decide this
case upon the evidence introd'Q.Cec:l.at this trial, .and th~t they
must accept all uncontroverted testim.opy ~s true, unless th~
same is incredible, and the oourt further tells the jury that
the statements of any and all f:oots or st.atemen.ts of witnesses
recited by the attorneys in this case is not .evidence, and if
they are not bol'ne out by the evidence in the case, such stateInents must not be considered by the jury in arriving at their
verdict.''
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Mr. Hutcheson: Counsel for the plaintiff except to the
action of the court in refusing· to give Instructions 1, 2, 5 and
7, upon the ground that they corre.ctly state the law applicable
to this case and are not covered by other instructions.
Plaintiff's Instruction No. 2 (Refused):

''The court instructs the jury that if they believe from the
evidence that the plaintiff, while exercising· reasonable care,
was injured by reason of the failure of the defendants' truck
to have a light thereon, then they shall :find their verdict for
the plaintiff.''
Note : See exception to Plaintiff's Instruction No. 1.
pag~

225

~

Plaintiff's Instruction No.3 (G-ranted):

· ''The court instructs the jury that if they believe that the
truck in question was parked upon the hard surface portion of
the highway on Beauty Street, in the to'vn of Clarksville, without a rear light thereon clearly discernible for a distance of
two hundred feet at the time of the accident, and that the
failure to have such a light thereon was the cause of the accident, then they shall find their verdict for the plaintiff, unless they believe that the plaintiff was guilty of contributory
negligence as defined in these instructions.''
~1:r. Turnbull: Counsel for the defendants excepts to the
giving of Instruction No. 3 on the ground that the plaintiff
was •guilty of contri'Qutory negligence as a matter of law.
In addition to this instruction, this obj-ection applies to all
instructions given on behalf of the plaintiff, namely, 3, 4 and
5-.A.
.
,

Plaintiff's Instruction No. 4 (Granted):

''The court instructs the jury that they shall not find the
plaintiff guilty of contributory negligence, unless they -believe from the evidence that he .failed to use reasonable care,
under the circumstances, to avoid injury to himself, or that
he failed to have his automobile under such control as would
· · have enabled him to avoid accidents which should
page 226 ~ have been anticipated by· a reasonably prudent
person while exercising ordinary care.''
Note: See exception to Plaintiff's Instruction No. 3.
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Mr. Turnbull: ~Counsel for the defendant.s excepts to the
giving of Instru~tion No.4 on the ground that it does not attempt to define contributory negligence, but points out only
oortain omissions of duty that might have barred the plaintiff
from recovery. The instruction conspicuously fails to mention the duty of the plaintiff to drive his car with ordinary
care after being blinded by lights and the driving of the car
~y the plaintiff contrary to the light provisions of the statute.
Plaintiff's Instruction No. 5 (Refused):

"The court instructs the jury that the term 'contributory
negligence' as used in these instructions means some act or
omission on the part of. the plaintiff amounting to a want of
ordinary and proper care and prudence, which, combined
with some negligent act or omission of the defendant, is a
proximate cause of the injury.
''The court further tells the jury that where th~ defendant
relies for his d~fense upon contributory negligep.ce on the
part of the plaintiff, such contributory negligence is not presumed, but the burden is ·upon the defendant to
page 227 } establish by proof such contributory negligence to
the satisfaction of the jury, unless the jury shall
believe that such contributory negligence is established by
the ~vidence of the plaintiff.''
Note: See exception to Plaintiff's Instruction No. 1.
Plaintiff's

Instructio1~

5-.A (GrO(nted):

'''The court instructs the jury that where the defendant relies for his defense upon contributory negligence on the part
of the plaintiff, such contributoi~ negligence is not ·presumed,
but the burden is upon the defendant to establish by proof
such contributory negligence by a preponderance of -the evidenc~ unless the jury believe that such contributory negligence appears by the evidence·· of the plaintiff.''
Note: See exception to Plaintiff's Instruction No. 3.
Platitnt·iff's Instructio-n No. 6 (Granted):

''The court instructs the jury that, if they find for the
plaintiff, they may, in estimating the damages, take into consideration the bodily injuries, disabilites, and disfigurements
sust~ined by him~ if any, and the temporary or permanent

li4'8
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. character thereof, and the pain and mental aninjuries~,. if any; also all
·
amotrrlts Ire has spent or incurred im. expenses, if
any,. by reason of such injuries, as weN as· any amounts he
wi1!l have· to· e~pend in the·· futl!lre', by r.eason thereof..
"The jury shall also· take into considerati:on what loss of
income, if any,. directly resu:lted to the plaintiff from the ac-

·page 228· ~ guish caused by said

cident

''And the jury shall fix the amount of such damages as will
be a just, reason&ble, and pr·oper eompensatiO'll therefor, provided, however, such damages shall not exceed the amount
sued for,. to:.:Wit ~ $5,000.00.''
Plaintiff's lMt:ructian No. 7 (Refused) :

'-'The court instr·ucts the jury that if they believe from the
evidence th~t the truck in question 'vas owned by the partrtership of How~rton Btothers and was parked at the place
in question by oiie of the employes of such partnership, and
thfit stich partnership was comp.osed of J. H. Howerton and
J. E. Howettoni aiid that the negligent parking of such truck
was the proximate cause of the accident, then they shall find
their .verdict for the plaintiff against both J.. H. Howerton
and J. E. Howerton.''
Note: See exception to Plaintiff's Instruction No. 1.

page 229

~

Defenda;nts' I nstrttct-ion A (Granted) :

''The court instructs the jury that the defendant, J. E.
Howertoh, was gtiilty of negligence in having his truck parked
hext tb _the tmrb oh Be~uty Street, in Clarksville, without a
~d light on the rear, but in order for the plaintiff to recover
damages on that ground, the burden is on the plaintiff to prove
by a preponderance of the evidence that the failure to have
a red light on the rear of the truck was the sole proximate
cause of the accident. I£ the jury believe lfrom the evidence
that the plaintiff was himself guilty of any negligent act that
contributed. to the cause of the accident, then the jury should
find for the defendant.''

. Mr. Hutchef!arH Counsel fot the plaintiff'·except to the giv-

iil'g '0£, Instr·uction A on behalf ·of the 'defendants upon the
gro'l1ird that it states that the negligence ·of the defendants
must be the sole proximate cause of the in:iury. The evidence
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iJJ. this case shows that in all probability it was the concurrent negligence of the defendants and an unknown person which caused the accident in question, and the language
of the instruction is misleading to the jury and does not correctly state the law.
Defendants' Instruction B (Granted):

''The court instructs the jury that it is the duty of every
person operating a motor vehicle on the highways
page 230 ~ in this state to keep a careful lookout ahead, and if
the jury believe from the evidence and the surrounding facts and circumstances that the plaintiff was not
keeping such a lookout, and that his failure to do so contributed to the accident, then, they should find for the defendant.''
Mr. Hutcheson: Counsel for the plaintiff except to the giving· of Instructions B and C for the defendants upon· the
ground that they are merely bare statements of the law and
are misleading: to the jury.
Defendants' Instruction C (Granted) :

''The court instructs the jury that if they believe from the
evidence and the surrounding facts and circumstances that
the 'plaintiff, by the exercise of ordinary care, should have
seen the truck of the defendant, J. E. Howerton, parked on
the 'vest side of Beauty Street, and that the plaintiff, by the
exercise of ordinary care, could have avoided the accident,
then the jury should find for the defendants.''
Note : See exception to Defendants' Instruction B.
Defendamts' Instruction D (Granted):

"The court instructs the jury that it is the duty of every
person driving· a vehicle on a hig·hway to drive the same at a
careful speed, not g·reater nor less than is reasonable and
proper, having due regard to the traffic, surface,
page 231 } and width of the highway and of any Qther conditions then existing, and if the jury believe from
tho eviden~e that the plaintiff failed in the observance of this
duty on his part, and that sucl1 failure contributed to the accident, then they should find for the defendants.''
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1\ir. Hutcheson: Counsel for the plaintiff except to the
giving of Instruction D upon the ground that it is a bare statement of the law and will be misleading to the jury, and does
not correctly state the law of this case, because it is not using
due care for the conditions then existing but the conditions
which, by the exercise of ordinary care, the plaintiff should
have: known were e~isting.

Defendants' Instruction E ( Re/'ltsed) :
1

I

''The court instructs the jury that if they believe from the
evidence that the plaintiff's vision, in approaching the place
where the truck was parked, was affected or obscured by the
headlights of a motor vehicl~ approaching from the south,
then it was the duty of the· plaintiff to bring his car under control, so that he could stop the same within the range of his
vision, and if the jury believe from the evidence that the
plaintiff failed to so· operate his car, and that such failure
conh~ibuted to the accident, they should find for the defendants.''
·
page 232 ~ Mr. Turnbull: Counsel for the defendants ex:
cepts to the ruling of the court in refusing to give
Instruction E, as offered, on the ground that the instruction
properly states the rule of ordinary care as applied to a reaflonable individual operating his car upon the roads in the
nighUime. The instruction was based upon that theory and
upon the statutory provision of the Motor Vehicle La'v in
Virginia.
Defendants' Instruction. E-a (Granted):

''The court instructs the jury that if they believe from the
evidence that the plaintiff became temporarily blinded by the
lig·hts of an approaching car, then it was the duty of the
plaintiff to stop his car, or reduce the speed thereof, or take
such other precautions, so that, in the exercise of ordinary
care, he would not injure other persons la,vfully using the
highway.
''If the jury believe from the evidence that the plaintiff
became blinded by the lights of an approaching car, and that
nfter becoming so blinded, failed to exercise reasonable care
under the circumstances then existing, and that such failure
to exercise reasonable care contributed to the accident, then
the jury should find for the defendants.''
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page 233} Defendants' Instruction F (Granted):
''The court instructs the jury that under the law of this
state every motor vehicle shall be so constructed, arranged
and adjusted that it will at all times, under normal atmospheric conditions, produce a driving light sufficient to render
clearly discernible a person or object at least two hundred
(200) feet ahead, and if the jury believe from the testimony
of the plaintiff that the car he was operating at the time of
the accident was not in accordance with the said requirements,
and that such failure contributed to the accident, they should
.
find for the defendants.''
1\Ir. Hutcheson: :O.ounsel for th~ plaintiff except to the
giving of Instruction F upon the ground that there is no evidence in this ease upon which this instruction is properly
based.
Defendants' Instruction G (Granted) :, .
''The court instructs the jury that under the law .of this
state whenever a motor vehicle is being operated upon a high'vay, or any portion thereof, which is sufficiently lighted to
reveal any person or object upon such highway at a distance
of two hundred (200) feet ahead of such vehicle, it is permissible to dim the head lamps or tilt the main beams of light
thereof downward; and if the jury believe from the testimony
of the plaintiff that the way on 'vhich the accident oce.:urred
was not sufficiently lighted to reveal any person or object
upon such way at a distance of 200 feet ahead of
1)ag·e 234 ~ such car, at the time that the plaintiff testified that
he dimmed the lights on the car, and that the
lights as dimmed did not throw a light sufficient to render
clearly discernible a person or object on said way for at
least 200 feet ahead, and that such dimming of the lights contributed to the accident, then the jury should find for the
defendants.''
Mr. Hutcheson:· Counsel for the plaintiff excepts to t~e
action of the court in giving Instruction G, on the ground
that it is not a correct statement of the law, and it has no
application to the facts in this case.
Defendants' Instruction Z (Refused) :

''The court instructs the jury that under the pl~intiff's o:wn
testimony he is guilty of contributory negligence as a matter
of law,. and they should find for the defendants.''
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Mr. Turnbull: Counsel for the defendants excepts to the
ruling of the court in refusing to give Instruction Z on the
ground that the plaintiff is bound by his own statement, and
that, according to his own testimony, he was violating the law
in operating his ear without proper lights. .This being the
undisputed evidence of the plaintiff, he is barred by contributory negligence, and the jury should be so instructed.
page 235

~

Note : The instructions were read to the jury.

The Court: The court also tells you that, in this· case,
you cannot bring· in a verdict against J. H. Howerton. The
case is dismissed as to J. H. Howerton.
EXCEPTION TO ARGUMENT:
During the argument of
following occurred:

~Ir.

Tisdale before the jury, the

Mr. Tisdale : If your Honor please, and gentlement of the
jury:
I know you are hot and tired; this case has been on a
long time, and I, too, would feel that perhaps it would be
presumption on my part to try to tell you about this case but
for the fact that my friend Mr. Turnbull has preceded me,
and I feel it my duty to my client to try to clear up some of
the ~confusion that he has attempted to pour into your ears.
Gentlemen of the jury, if you will allow me to draw an accurate mental picture to you of the lay of the land there in
Clarksville where this accident occurred:
page 236

~

There we have what is known as Fifth Street,
sometimes called Beauty Street officially, as per
the marker placed by the Highway Department, or better
known officially as Highway No. 15. That street runs in a
southerly direction towards the North Carolina 1ine. That
is the only street or road that leads from the town of Clarksviiie to the North Carolina line, unless you go around by
China Rock on a clay road. In other words, should you
coniC to the town of Clarksville and want to go to -:North Carolina, you have to go down 1r. S. 15 through Beauty Street.
Now, it is a trunk line, it is a. line not only carrying
th1~ough traffic from Harrisburg, Pennsylv;ania, to 1\fiami,
Florida, but it is a street that carries the entire traffic from
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Clarksville south. On that street there is a hard surface
street that intersects, known as Commerce Street, another
resid~;ntial street of the tow~ of Clar}.rsvi.lle, that runs ill-to
this street at an angle of 90 degrees, at rig·ht ang}es, a:p.d
over that street there is some traffic .
. The owner~ of a.utomo]?iles who live on that street, amo.ng
whom is M.r. Thomas Hurp.phreys, whp rnns a transpQrt
system,. use it. Opposite, just up ·a little bit of that busy
corner, is the r~sidence of Mr. Eugen~ Howerton; up possibly 9Q f.e~t is the r.esidep,.c.e of. :ij.r. J qe Rqwerton. ~here i~
a fill---:-~ fill ~.s f~r as the· sjiJ,ewalks are ~oncerne.d~ TP.e
street runs through a cut four or fiye or six feet, high~ 01:1
top of the cut, on the side on which Mr. Eugene Howerton
liyes~ there are ~pap}~ treeli pl~p.te.~ jp. a ~trajg4t row o;n top
.of tb,e .sir~et, t)}e hptt,s f:)f t;hem }1.eip&" f.olJ.r ~eet
pnge 237 ~ above the rof:l<;l
·
Mr. Turnbull: I do not think Mr. Tisdale
h~ the right to testify.
The Court : I think ther,e is enoug)J eyi,Q.en~e to support
that.
Mr. Turnbull: I e~.cept.
J\tir~ Tisc}ale: I Wf}.nt to be perfectJy f*ir, ~pd if there is
a1~ythi;ng cxa,ggerf:it.e<}, in the qpipiop .of the jurQrs, I \yant
the111 tq J~ol(J. me ~c~ount~ble.
·
}ifr. Turnbull: I will hold you ac.count.~l?le.
Mr. rrisd.ale: On this fill there are ph.tntecJ mapJe trees.
Unqer t]fqse I]:J.apJe trees, .on ~n~t PlJSY corner, on t:qltt street
that carries all the through traffic and all the loc~l traf1l.G
south, M.r. Eugene Howerton saw fit to park that big cattle
truck, t.~king the road fur:t;tishe.d by the pe.ople's money, and
1;1si~~: it fJ.S a priv~te garage.
Mr. Tur~bull: If your llonor please, I tpin}r th.at ~s
wrong:. Your :ijonor said that he h~.d a dght to park it.
~{r~ 'fisdale: J said th.at h.e 'vas :Q.Shlg the ro~d fo~· a
~38 ~

priv~te garage~

Th.e Covrt: I t4~nk t}J.at is proper ar@.ment.
~fr. Turnbull: W.e e+Cept to tl~a~.·
T;he C.qurt: J have t.Qld .the jvry t4,is i~ tAAe inst;ructiot;t,
that under the l~w .of Virgil)ia li m~n h~,s the right to p~rk
op that street, ancl the tpwn of Clarltsvill~ h.~s g.<;>t tAe r~gp.t
t.o permit it by ordinance. I give you an ,exception.

pag:e

~ote:

f;qrther

Mr. ~jsdale t}len cont.il);u~d
.e~ception l)eing .noted..

his argument without

After the argument of counsel for plaintiff and for dethe jury retired at 4:17 and returned at 5:57.

fendants~
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The call was waived.
The ·Clerk: Gentlemen of the jury, have you agreed on
a verdictf
The Jury: Yes, sir.
Th€ Clerk: "We, the jury, find for the plaintiff in the
sum of $1400. C. B. Mason, Foreman.''
Note : The verdict was corrected to read as follows :
"We, the jury, find for the plaintiff, Leroy Harris, against
the defendant, J. E. Howerton, and asses.s his damages at
$1400. C. B. Mason, Foreman.''
Mr. Turnbull: If your Honor please, I move that the
verdict of the jury be set aside and judgment entered for the
defendant on the following gTounds:
(1) That the verdict of the jury is contrary
to law and the evidence;
(2) On the ground that the plaintiff was guilty of contributory negligence as a matter of law;
· (3) On the ground that the jury was misdirected;
(4) That the verdict is without evidence to support it;
(5) On the ground of improper remarks of counsel in
the ,argument of the case ;
(6) On the ground of improper admission of evidence;
(7) Because the court refused to permit the jury to view
the truck.

page 239}

I, N. S. Turnbull, Judge of the 34th Judicial Circuit of
Virginia, who presided over the foregoing trial
page 240 ~ of the case of Leroy Harris vers'lts J. H. and
'
J. E. Howerton, in the Circuit Court of Mecklenberg County, Virginia, at Boydton, Virginia, on June 29th
an<l 30th, 1936, do certify that the foregoing, together with
the : exhibits therein referred to, is a true and correct
copy and report of all the evidence, together with all the
motions, objections and exceptions on the part of the respective parties, the action of the court .with respect thereto,
and all other incidents of the said trial of the said cause, with
the objections and exceptions of the respective parties as
therein set forth.
As to the original exhibits introduced in evidence, as shown
by the foregoing report, to-wit, Exhibit No. 4 (plat) and
Exhibit No. 13, which have been initialed by me for the pur-
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pose of identification, it is agreed by counsel for the plaintiff'
and counsel for the defendants that they shall be transmitted
to the Supreme ·Court of Appeals as part of the record in this
case in lieu of certifying to said court copies of said exhibits.
And I do further certify that the attorneys for the defendants had reasonable notice, in writing, given by counsel
for the plaintiff, of the time and place when the foregoing
report of the testimony, exhibj].ts, exceptions and other
incidents of the trial would be tendered and prepage 241· ~ sented to the• undersigned for signature and
authentication, and that the said report was presented to me on the 18 day of A'ng., 1936, within less than
sixty days after the entry of the final judgment in said cause.
Given under my hand this 24 day of Aug., 1936.

N. S. TURNBULL,
Judge of the 34th Judicial _
Circuit of Virginia.
I, N. G. Hutcheson, Clerk of the Circuit Court of Mecklenberg County, Virginia, do hereby certify that
page 242 r the foregoing is a copy of report of the testimony and. other incidents of the trial in the
case of Leroy Harris versus J. E. Howerton and J. H.
Howerton, and that the original thereof and the said copy
were filed with 1ne as Clerk of said Court on the 24 day: of
Aug., 1936.
N. H. HUTCHESON,
Clerk of the Circuit Court of Mecklenherg County, Virginia.
IN THE CIRCffiT COURT OF MECKLENBURG
COUNTY, VIRGINIA.
NOTICE OF APPEAL.
Leroy Harris, Plaintiff,

v.

J. E. Howerton and J. H. Howerton, Defendants.
To: Mr. Irby Turnbull, Attorney fo-r J. E. Howerton and
J. H. Howerton:
PLEASE TAKE NOTICE, That on the 18 day of AlUgnst,
1936, at 10:00 o'clock A. M., or as soon thereafter as I may

b~ J;1;~~rd, ~t t4e

. }epb~rg Oo'QP.ty,

flQJJrt rop~ of t)l~ Qir,~W.t Qp¢ Qf ~ec&-

~t :Spydton., Virginia, the ~dersjgned will
pre.s~!lt tg a:on.r N! ~·. T_f-g.pnbu)J, ;Ip.dge of t}lg 3.4tlj. J uc.licial
0~P.9IDt, wh.q pre~ig~Q. ov~r

of the

the trinl

a.J:>qve:-m~ntioned,

91!-!'e. jp. t}u~ Cir~~t Qpwt of }.Je~~lep.bp.rg ~c~nmty, Virginia?

p:q J~p.e ~~ ~~4 $Q, ~f).~~' t:Q_~ ~t~P~!?ir~pP.~ r~pqrt pf th~ ·testi~mi.Qt}le~ iwi@p.t~ qf t}le tr1al·m the ~J?~:rv~ c~s~ to be
~~th~nti~~te4 by h@.

m9PY

Mil ~~Q ~P.~t t~ 9-n4~rsi~d wj.ll, ~t tlw ~B.Jlle time and
pl.~e, r@qu~~t t~ Cl~r~ of tll~ E).aiq Cp-g.rt
wa~e up a.nd

tn

~P~~sgJ ~ t~{lll-IS~ript of tP..e r~c~n~tt i~ the above~:q.titleQ. c~ps~ fpr t:Q.e purppse of pre13enti~ tlle 13~~ with a
petitioP.- to the S.upreme Court of 4ppenJs o~ Virgjnia for
a writ of ~f.fQr ~ S'lfpersf!deas tb~r.~in:

Q.eij.v.er to

]#}ROY HARRIS,
B.f.: JNO. vV. TISDALE,
. HUTCHESON & HUTCHESON,

His Attorneys.
Serviee A~eepted thjs 16th ~ay of Au.gy..st, 1~6~

IRBY TURNBUl,L,
Attorney for J. E. Howerton

A.:

:r }I. ):;[owerton.

~nd

Copy--~-/f.este •

M. B. WATTS, C. 'C.
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