I

_,'

Record No. 1980
In the
Supreme Court of Appeals of Virginia

at Richmond

C.A. RAGLAND
v.

COMMONWEALTH OF VIRGINIA
FROM '.l' II E C IJlCU ll' COU H'l' O.F T llE CITY OF RICHMO N D

"The bri efs shnll he pri11tecl i'n t ype not less in size than
smal l pi ca, an d sl1:tll be 11i.11c inches in length and six inches
in w idth, s o a s to confo rm in dimensions to t he printed
r ecor ds al011g wi th w hich they are to be bound, in accord:mce with Act oC 1\ ssembly, appr oved March 1, 1903 ; ancl
the clerks of this cou rt a r e d ir ected not to r eceive or file n
brief not confon nin~ in all r esp ects t o th e aforementioned
r cr1ui rem en ts. ' '
Tl1e3 fo r egoin,g is printN1 in small pira type for the informati on of cou nRC'I.
11. B. WATTS. Clerk.

,

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1980
C. A. RAGLAND, Plaintiff in Error,

versus

00:MMON,VEALTH OF VIRGINIA (DEPART~IENT OF
HIGH,VAYS), Defendant in Error.

PETITION FOR ,vRIT OF ERROR.

To the Ilonorable tlte Chief .lustice wnd the Justices of the
Sitpre11ie Com·t of Appeals of Vfrginia:

Your petitioner, C. A. Ragland, respectfully represents that
he is aggrieved by tho final judgment of the Circuit Court of
the City of Richmond, Virginia, rendered on the 23d day of
August, 1937, whereby the verdict of the jmy rendered in his
favor on the 9th clay of April, 1937, against the Commonwealth of Virginia, in the sum of $15,265.10, was set aside ~nd
final judgment entered in favor of the Commonwealth of Virginia against your petitionf'r, with costs: The parties will
be referred to as plaintiff and defendant according to their
respective positions in the trial court. Unless otherwise indicated. all italics are ours, and thP. page numbers are to the
transcript of the record.
Counsel for tho petitioner desire to state orally to the court
the reasons for reviewing the judgment complained of, and
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ndopt this petition as the original brief, copy of which was
mailed to Honorable Edwin H. Gibson and to Honorable D.
Gardiner Tyler, Jr., Assh;tant Attorney General, counsel for
the Commonwealth of Virginia in this litigation, on the 1st
day of February, 1938.
Herewith is presented a transcript of the record and the
original exhibits which were introduced in evidence on the
trial of this cause, which are properly identified by the clerk
of said court and transmitted by him to the clerk of Your
Honors' court pursuant to stipulation and agreement of counsel for the respective parties and to the order of the triaJ
court as set forth in Certificate of Exceptions No. 1 (MS., pp.
290-1), from which will appear the following .
FACTS.
Plaintiff by way of petition instituted his action ex-co11-

tractu against the Com1nonwealth to recover $15,265.10 for
services rendered and labor performed for defendant under
a written contract between the parties, duly signed, executed
and delivered on October 21, 1932, known as Virginia Department of Highways Project # F 752HB 5-6.
This written contract is composed of Exhibit 1 and Exhibit
2, the ori~nals of which arc filed as above indicated instead
of being copied into the rceorcl.
Exhibit 1 is a printed nncl typewritten folder containing
three proposals to the Virginia Department of Highways submitted Tuesday, 10 A. ~I., October 11, 1932, two of which
cover construction or imnro,·cment of bridges, and the third
of which covers various items of labor and material to be
performed and furnished by the person making the proposals
to the department, and the formal contract and contract bond
which were exP.cuted.
Attached to thP. contract were 7;1.!
typewritten pages of "Special Provisions'', dated August
3. 1932, which were P.Xprcssly made a part of the contract in
st1it. These proposals, the contract and bond, and tbe special
provisions, were all prepared by the Commonwealth in its
Department of Highways. Plaintiff merely filled in the
columns covering thP. unit price and the total amount bid on
each item involved, and signed the proposals, and after his
bid was accepted executed the contract and bond as prepared
ancl fumished by the Highway Department.
Exhibit 2 is a bound volume or pamphlet of printed specifications prepared and promulgated by t]1e Virginia Department of Highways uncfor the seal of the Commonwealth.
printed by the Division of Purchases and Printing, dated
,January 1, 1931. containing 160 printed pages. The original
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of this pamphlet is filed and is the same pamphlet presented ·
with original petition in the trial court.
The entirP. contract was fully performed. The two highway bridges·were built in Pittsylvania County on Route #44
(now U. S. Route 58), and there is no controversy or question whatever as to the proposals growing out of the contract covering the construction of the two bridges. The third
proposal covered the construction or improvement of 3.9
miles of highway on this route located partly in Halifax and
partly in Pittsylvania County, Virginia. This involved the
clearing and gmbbing of the land within the limits of the
proposed highway1 the making of excavations • and fills,
furnishing drain pipe, and numerous other items about which
,
there is no controversy.
The only item involved in this litigation concerns the proposal of plaintiff to furnish 12,595 cubic yards of top soil or
natural sand clay mixture, and the only issue presented is
whether plaintiff in performing this item of the p·roposal was
entitled to an allowance for hauling the top soil or natural
sand clay mixture when same was moved more than 1,000
feet, which is referred to as the ''free haul". In his proposal
plaintiff offered to furnish this top surface material at the
unit price of 25<' per cubic yard.
This unit price was paid by defendant for the digging, hauling and spreading of 12,662.58 cubic yards of top soil or
natural sand clay mixture. The quantity furnished was
larger than was proposed, but this was ordered by the Commonwealth, and there is no controversy as to the number of
~ubic yards furnished and accepted. ·The only question involved in this litigation is whether plaintiff is entitled to payment for transporting 12,662.58 cubic yards of top soil used
in the ccnstruction of this section of the hig·hway, where such
hauling was in excess of the first thousand feet.
Plaintiff claims that the basis of payment expressly agreed
to he made by defendant for overhauling beyond the free
limit was at the ratP. whicl1 had long been established by the
VirA"inia Department of Highways. and which was expressly
provided for on page 80 of Exhibit No. 2. being the Standard
Specifications of the Virginia Dep~rtment of Highways, dated
January 1. 19:ll, reading as follows:
"4. Basis of Payment.-The Contractor shall be paid at
the unit price per cubic yard for 'Soil' or 'Natural Sand-Clay
Mixture' compacted on the road, in accordance with the above
specifications, as set forth in the proposal, which .price shall
include the shaping and maintenance of the road until final
acceptance. Clearing and grubbing of soil pits will be paid
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for at the unit price for clearing and grubbing, as set forth
in the proposal.

'' All soil shall be deposited as directed by the Engineer
within the free haul of one thousand (1~000) feet und an allowance of one (1) cent per cubic yard per one hundred (100)
feet will b~ made for overhaul in excess of one thousand
(1,000) feet."
In this connection, the plaintiff points out that by the further provisions of Section 9-Top Soil or Natural Sand Clay
Mixture, nage 80 of the Standard Specifications, the surfacing
material had to be taken hy him "from fields or pits designated by thn Engineer;" that this material had to be approvod by the enb1ineer bcfol'e it could be used, and that if
any surfacing material which had not been designated by the
engineer was placed on tho road it should be removed bv
petitioner at his own expnnse: that the Co1mnonwealth had
agreed to furnish :fields or pits from which the surfacing nmterial was to be obtained fre<? of charge to your petitioner,
and that your petitioner was obligated to "dig, haul and
place upon the road, in accordance with the specifications, the
soil selected, and use no other.''
It was proved by plaintiff and admitted by the Commonwealth that the fields or pits l'rom which the surfacing material actually furnished wns ohtain<>d were not selected or
acquired by the Stato until six months after the contract in
suit was executed, and that neither the Higlnvay Department
nor petitioner, at the tinw the contract in suit was mndc, had
any knowledge as to the distance petitioner would be required
to haul the surfacing material. In other words, the clay vr
soil pits were not shown or cl<>signated to petitioner when he
submitted his proposal, and hn had no knowledge, and could
not havn obtained from anv source information as to the distance he would be require~] to haul the surfacing material.
On the other hand, th<' Commonwflalth defends upon the
theory that page 80 of the Standard Specifications covering
tl1e basis of pay for ovel'lrnul had been amended by an errata
sheet dated Januar:r 1, Hl:32, which the department intended
should be used with the Stnnclanl Specifications of ,Jnnuarv
1, rn:n. nnd that in lieu of' the basis of pay for overhaul, nbo,;e
quoted from page 80 of the Standard Specifications, on which
plaintiff submitted his propoi-al, petitione1; was required to
deposit the surfacing material as directed by the engineer
and "no allowance will be madP. for overhaul." In other
words. plaintiff clnims that he is entitled, uncfor the contmct
ns mude, to be paid 25¢ ~>er cuhic yard f01· digging, hauling
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and spreading the top soil, plus one cent ( 1¢) per cubic yard
· per 100 feet for overhaul in excess of the free haul of 1,000
f P.et, whereas, the Commonwealth claims that the unit price
.of 25¢ per cubic yard was the basis of payment for digging, .
hauling and spreading the top soil, regardless of the distance
of the haul. Defendant further contends that when plaintiff
submitted his bid he had actual knowledge of this amendnient
to the eff"ect that ·1io allowance would be made for. overhaul
and therefore contracted with reference thereto. The Commonwealth further suggests that the department intended
that no allowance should be made for overhaul even where,
as in the instant case, neither the department, nor the bidder,
had any knowledge of the distance the material would have
to be hau)Pd, On the other hand, petitioner claims that the
previous· course of dealin;...rs between the parties made him
bP.lieve that the long establislrnd allowance for overhaul was
still in effP.ct, and that he submitted his proposal expecting
the established allowance for overhaul, and further that no
sane person could submit an honest competitive bid of a unit
price per cubic yard for digging, hauling and spreading surfacing material without l~nowledA·e of the distance the material had to be hauled, for the obvious reason that the distance of the huul was a matP.rial element in determining the
flctual cost of the completed project of digging, hauling and
spreading.
·
Petitioner assigns as error the. action. and judgmen.t of the
lea.rned Circuit Court of the Citn of llichnwnd, Vir,qinia, in
. sustai11i11.q defend(llnt 's motion to set aside tlte verdict of the
.ium rendered for the plaintiff on the 9th day of April, 1987,
and in en.terin.g final judgment for the def e11dant on August
23, 1937 (MS., p. 80), and respectfully contends tltat the verdwt of the jury was plainly right, that it was in accordance
with the law and the evidence, and tha.t instead of entering
final j1tdg1nent for defendant judgment should have been entered for the. ,platin-tiff for the amomit of the verdict· of the!
iitr'!.J, with interest thereon, from, April 9, 1937.
1

,vns the verdict of thP. jury plaitllJJ without evidence to support it?
Petitioner proved and the Commonwealth admitted that in
the 1wrformance of the contract petitioner actually "overhauled" this quantity of surfacing material.
Specifically petitioner has proved and the Commonwealth
has admitted that petitioner made "overhaul" of this material as follows:
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(u) That petitioner hauled 8,872.9 cu. yds. of surfacing .
material an av,wag·o distance of 11,850 foot beyond the free
haul limit of 1,000 foot, which at the rate of 1¢ per cu. yd. pct·
· lnm<lred feet amounts to the sum of $10,074.74.·
(b) That he ''overhnulod" 1,931.2 cu. ycls. of this material
nn average distance of rn.765 feet for which he claims $2,658.~9.
(c) That he "overhauled" 1,858.4 cu. yds. of this maforial
an average distance of 13,625 feet for which he claims $2,532.07;
making a total of $15,265.10.
In other words, the Commonwealth admits the quantity of
the material and the distance of tlw hauls as claimed by petitioner.
The evidence shows tlmt the Department of Highways followed its usual procedure before entering· into this contract
It. g·ave notice by advertisement of the contemplated work
and it sent out to all of the accredited highway contractors
on iti,, m:iiling list u f 01·m of proposal prepnred by the department which showed the work to be let to contract, the quantities of material required, and tl1P date the bids were to be receivNl. J•~laboratc plnns were prepared by the department
1•11,g-inecrs showing the width of the highway, the grades and
fills to hP. made. and the other details of the project. The
ronte of tllfl highway was shown by stakes placed in the cenhw of the route located 100 feet anart. which are shown on
the map as stations. The prospective bidders then were permitted to inspect the route of tho proposed highway.
Tn the instant case it is conceded that at the time petitioner
and other prospective hidders were shown over the rnute that
the clay and sand pits from which the surfacing material was
to be procured. hacl not he<'n selected by the highway department; that they were not known to or disclosed by the engineer, and were not shown on the blueprints or plans
furnished by the department. The department prepared and
furnishP.d to petitioner and other bidders a printed form of
proposal on which tho department showed in detail, on sepnrate lines, each item of work to be performed. The first and
second sheets of the proposal cover the two bridges. The
third sheet covers the construction of thn highwa~'. The department askP.d for bidi,, on 12 separate items and in the apnropriatc column specified the approximate quantity of each
it<'m. In the first left-hand corner separnte page numbers
of the standard specifications are given, to which the contractor mnst r"fer, and hy which he is bonncl. By the proposal
the contractor ag-rens to "fnlly complete all necessary work
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in accordanco with the plans and the standard specifications,
and the requirements under them of the engineer, for the fol*." On each line the unit inlowing unit prices, to-wit
volved, whether per acre, per cu. yd., per pound, or per lineal
foot, is specified. The contractor fills in the unit price of
his hicl for each itP.m in the blanks on the proposal as submitted by the department, and furnishes his proposal to the
cleparunent.
In the proposal the Highway Department requested Ragland and other contractors to bid a unit price per cu. yd. for
12,595 cu. ycls. top soil or natural sand clay mixture, and opposite this quantity in the appropriate column the department referred to page 80 of the Standard Spooifications. Ragland in submitting his proposal on this item bid 25¢ per cu.
yd. Ragland and Barrow, his office manager, testified that
page 80 of the Standard Specifications, to which the department referred, was page 80 of the Virginia Department of
Highways Specifications, contained in a printed pamphlet
dated Jamuu·y 1, 1931, with a cover showing the imprint of the
~en] of Virginin. This pamphlet contains a table of contents
which shows that the subject matter is treated under four
divisions numbered one to four, headed respectively Pro,·isions, .Materials, Construction Details, and Incidental Construction. In the table of contents reference is made to the
appropriate section and page numbers showing subject matter of each section. Under division Ill, headed Construction
Details, each section is numbered, and reference is made to
~ection 9-top soil or natural sand clay mbture, and to page
80. This section 9, page 80, discloses a paragraph headed
"Top Soil or Nutmal Sand Clay Mixture". It contains four
parngrnphs covering Description, Materials, iConstructiou
:Methods and Basis of Payment.
$

•

Parngntph 2, "Materials", provides:
"The surfacing material shall consist of top soil or natural
sand-clay obtained from fields or pits designated by the Engineer. Beforn any surfacing material is used it first shall
lmve been approved by tl1e Engineer. The surfacing material shall be free from trash or other foreign matter and
contain no stones or boulders tlmt would fail to pass n one
and one-half (111:!) inch ring. Should any material not designated by the Engineer be placed on the road, it sliall be removed by tlrn Contractor at his own expense.
"Tlrn fields or pits from which the surfacing material is
to be obtained will be furnished by tbe State free of charge
to the Contractor, but the Contractor must provide and main-
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tain, at his own expense, all necessary roads for hauling the
surfacing material to the road.''
Paragraph 3, "Construction Methods", among other things,
provides:
'' The contractor shall dig, haul and place upon the road in
accordance with the specifications the soil selected and use
no other."
Paragraph 4, "Basis of Payment", provides:
"

•' The Contractor shall be paid at the unit price per cubic
yard for 'Soil' or 'Natural Sand-Clay ltlixture' compacted on
the road, in accordance with the above specifications, as set
forth in the proposal, which price shall include the shaping
and maintenance of the road until final acceptance. Clearing
and grubbing of soil pits will be paid for at the unit price for
c]earing and grubbing·, as set forth in the proposal.
"All soil shall be deposited as directed by the Engineer
within the free haul of one thousand (1,000) feet and an allowance of one (1) cent per cubic yard per one hundred (100)
feet will be made for overhaul in excess of one thousand
(1,000) feet."
\

As heretofore pointed out the proposal form w:as prepared
by the Department of Highways and submitted to Raglancl1
who signed and submitted this proposal after filling in tho
unit prices covering the -several items of work and material
to he furnished. An exact copy of the proposal is attache<l
to and forms a part of the contract. The proposal refers to
the Stund~rd Speeiftcations and under the item dealing with
top soil or natural sand c1ay mixture refers to page 80 of the
standard specifications. Ou the reverse side of this proposal
under the headin~ ''Instructions to Bidders" undP.r the subheading "Familiarity with the Proposed Work" it is provided:
"Refore submitting a proposal, each Bidder must make a
carP.t'ul examination of the gm1ernl instructions, conditions
and specifications. and fully inform himself as to the quality
of materials and the character of workmanship required, ancl
make n careful P.Xamination of the place where matP.rials arc
to be delivered and tho w01·k performed; and, should his
proposal be accepted, he will bn responsible for any and
every error in his proposal rnsulting from his failure to do
so."
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Under the sub-heading "l!.,illing in Proposal Form" it is
provided: '
"Each Bidder must obtain proposal forms, general instructions, conditions and specifications, and copy of form of
contract under which the work is to be done, and after carefully reading the same, prepare and submit his proposal on
the form furnished.
"The words 'Page' and 'par.', which occui· in the first two
columns of the proposal re"fer to the page and paragraph of
the Specifications for the respective items.''
Tim contract itself contains the following paragraph:
"It is agt·ecd that the work to be done under this contract
is to construct or otherwisP. improve the road and bridges as
shown by the standard specifications of the Department of'
Highways, special provisions, proposals, and plans, between
8.95 MilPs ,v. of Turbeville and 2.82 Mi. W. Halifax County
Linc a distance of app1:oximately 3.9 miles. Top Soil & Br.s
over olfs Branch and Sandy Creek.''

,v

Ragland 's hid was submitted in accordance with the gen~ral instructions and there is no controversy here as to the
(luantity of the materials or the quality of the workmanship required or performed. It cannot he claimed that he
made any error in submitting his proposal clue to his failure
to make curnful examination of the standard specifications.
The dcpartnumt expressly represented to him that the pages
spPcifiecl in the first column of the proposal rcforred to the
pages of the specifications which controlled the respective
itmns. As heretofore emphasizfld, page 80 was referred to
as the basis of pay for "overhaul" ancl under previous contracts between the same parties a like reference hncl been made
to page 80 of the Standard Specifications, nnd "overhaul"
where earned hucl been allowed.
The department adopted and attached to the proposal as
a part of the contract seven typc,vritten pages of Special
Provisions and nowhere, either in the advertisement, form of
proposal, or in the special provisions, is nny reference made
or noti~e given of any change or amendment of the basis of
pnyment specified for overhauling surfacing material in excess of the 1,000 feet free haul
Petitioner had made and performed several contracts with
the departmeht of a similar nature from 1929 to 1932, and
in each of these contract!; a similar refnrence was made to
page 80 of the Standard Specifications making allowance fo1·
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overhaul, and in each instance where overhaul had been
named it had been ullown<l and paid by the Commonwealth,
and the unit price per cubic yard did not va1·y greatly from
the 2nt unit -price bid on the contract in suit. This is shown
by orib•inals of Exhibit 33 covering work done in Sussex and
Prince George 'Counties and Exhibit 34 for work in ,vaverley
and Prince Georj!;e Counties. Petitioner and his office manag-er, Barrow, further testified that in submitting the proposal
in question they used the 1931 Standard Specifications, and
at that timP. had a pamphlet of these specifications on hand
at Louisburg, N. C., where the proposals were compiled.
Another contractor, with large experience, :Mr. N ello L.
Toer, of Durham, N. 0., also submitted his bid on this project
based on the 1931 Standard Specifications {i\lS., p. 149).
The Highway Department on October 21, 193~, mailed petitioner four copies of his contract, Exhibit 1, and requested
petitioner to sign the proposal, contract and bond, and return all four copies to the department for the commissioner's
signature. Petitioner recnived these papers, executed them,
and mailed them to the department. and one copy of the contract was then mailod hy the department to petitioner. In
this same l1JttP.r the de1)11rtment enclosed to petitioner a copy
of the pamphlet of rn:n Stundard .Specifications, Exhibit ~.
and sent under separate cover blueprints showing the detailed
plans for thP. entirP. project (l\IS., p. 251}.
The pamphlet of Standard Specifications enclosed by the
department with this letter did not contain any errata sheets
pasted in the back, neither did the fiwi other similar pamphlets
of Standard Specifications, filed as original Exhibits 36 to
40, contain any Prrata sheets, and one of these pamphlets, the
proof shows, was sP.nt by petitioner to his foreman and used
on tho job, and had boen in the foreman's possession from the
completion of the contract until the· date of the trial.
Petitioner testified that in formulating- his proposals at his
office in Louisburg, N. C.• he had on hand one of the pamphlets
of the Standard 1931 .Specifications, on which he based his
proposal, and that when he receiYed the Highway Department's letter of October 21, 1932 (Exhibit No. 3-:MS., p.
251 ). there was enclosP.d another copy of the Standard 1931
Specifications (similar to Exl1ibit 2---~IS., pp. 44-45), and
that he had no actual knowledge at the time his proposal was
made and the contract entered into that there had been any
clmngo in tlIP. basis of pay for overhaul, but on the contrary
based his bid on tlle usual allowance for overhaul.
It was stipulated (MS .• p. 74) that five othor contracts made
in 1931 under the Standard 1931 Specifications were fully per-
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formed, and that petitioner was paid on each one of these contracts for overhaul made in excess of the free l!aul.
The evidence also shows that in two other contracts made
in 1932 the Standard 1931 pamphlets were used; that page
80 was referred to as the basis of pay, and that no errata
sheets were included. Plaintiff introduced all of the pamphlets he had received from the Highway Department, forming part of all contraets made in 1931 and 1932, and none of
these bound pamphlets contained any errata sheets, or any
amendment of the basis of pay for overhaul. The evidence
also shows that in other contracts, prior to that in suit, when
the department was not to allow overhaul, provisions to this
effect we1·e embodied in the proposal, and further the places
from which the material was to be taken, which controlled the
distance of the haul, were always designated before the contract was made (.MS., p. 79). Several such previous contracts
were referred to and introduced in evidence, and in each instance where overhaul was not to be allowed an appropriate
provision was embodied in the proposal.
Petitioner further proved he had made contracts with the
Commonweulth for a period of more than 20 years, and his
uncontradictecl statement is that he had never bid on any
proposal for the construction of a road involving the spreading of top soil where payment for overhaul was not to be
allowed, except where such proposals canied u provision that
no overhaul was to he allowed, and in all such instances the
soil pits were al\\'ays designated before the contract was
made.
Petitim1e1· ,vas required to haul the top soil material an
avcrnge distance of from 2 to 2% miles beyond the free haul
limit. All pits were designated by the Commonwealth. Petitioner's evidence further shows that neither he nor his office
manager had any actual notice or knowledge of any change
in the bi1:;is of pay for overhaul before the contract was entered into; ancl petitioner's evidence is (l\IS., p. 19) that the
first information or knowledge he received from any source
that there wns any question about the allowance for overhaul
being paid was after he received a monthly estimate for lfay
or June, 19H:J, or the month after the big volume of the overhaul was done, when he found no allowance on his monthly
estimate; that he came to Danville, met Inspector Williams,
who then advised him (MS., p. 62) that Carter, the local engineer, had udvisecl that no overhaul would he allowed. Mr.
Carter gave no reason to Williams for not allowing overhaul.
At this time most of the work involving overhaul had been
done. Petitioner then contacted Mr. Tuck, contractor on the
, adjoining job, and talked to Mr. Ramsey, the Highway In-
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spector on Tuck's project, and it was from l\Ir. Ramsey that
petitioner fir1t obtained knowledge that some errata sheets
had been added to the specifications. Petitioner then went
to Richmond, saw ~Ir. Thomas of the Highway Department,
and l\Ir. Thomas gave him a volume of the 1931 Specifications
containing the errata sheets in the buck of the volume. In
this connection, as petitioner points out (MS., p. 96), these.
errata sheets were pasted in the buck of the 1931 Standard
Specifications book, and neither the tnble of contents nor page
80 of Section 9 of the Specifications made Hll}' reference to
the errata sheets, which were hidden in the back of the book.
A.s petitioner says: '' After I got this and looked at it they
were still blind and puzzled. I couldn't have known they were
in there unless somebody told me 01· I accidentally run across
it. There was no reference made to it in the index, as I reirum1ber it, nor any reference made to it in the specifications
on top-soil.''
When Mr. Ragland interviewed 1\fr. Pettigrew, .A.ssistant to
the Chief Engineer, and explained that the pits had not been
designated before the contract was made, l\Ir. Pettigrew replied in effect that unless the pits had been designated the
claimed amendment could uot apply. It is obvious that the
length of the haul was a material element in the cost of furnishing the top soil, and if the Commonwealth did not expect
to pny overhaul the clay pits should have been designated before the contract was let. This is obvious, and in view of
the absolute requirement that the contractor should procure
this top soil from the pits actually clcsig11ated by the engineer,
common fairness demanded thnt if no overhaul was to be allowed, the clay pits should have first. been designated, 01· specifications or proposals should have been submitted to the bidder showing that no overhaul was to be allowecl. The evidence of Ragland (:MS., p. 105) clearly shows this:

"Q. If the State was paying, you thought, for overhaul nt
that time, it really dicln 't make much difference whether the
pits were located thousand feet from the proposed roadway
or ten thousand 1
"A.. Not a bit. I would say this, that so long as you have
got the base price enough to load it and haul it out within a
thousand feet, if they want to locate it one thousand feet or
ten thousand feet and pay the overhaul, I had no grievance,
110 loss.
· "Q. So all of this evidence that you have produced about
showi11g yqu the pit before aucl not knowing where the soil
was coming fnin1 doesn't amount to anything!
"A'. I think it amounts to a whole lot. I don't think they

a
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had any intention of asking me to bid on somethh1g I didn't
know where it wus coming from. I would have no way of
thinking they would expect me to bid on t?IJ soil with~>Ut ~verhaul unless thev would show me where 1t was commg from
and I don't thirik 1 could have done it intelligently and I don't
- think anybody else could have made a11 intelligent bid on
something he <.Ji<ln 't know where it was coming from or how
much haul there was going to be on it or anything unless he
would expect overhaul. He knows he can do it within a thousand feet at a certain price but he doesn't know unless he
can see it otherwise."
The correspondence and other evidence shows that this section of the hig-lnvay was graded in the whiter of 1932 and
that the soiling operations were not begun until after April
1, 1933, the roadbed being allowed to settle in the meanwhile
CMS., p. 260).
Plaintiff further testified that in June, 1933, after he had
gotten the June estimate; that is, the estimate including the
big volume of overhaul (.MS., p. 62), was the time he first received iuformntion from any source that he would not he pnicl
overhaul on this project; that estimates were rnade monthly
by the engineers of the department (MS., p. 62); that when
he received this estimate at his office in Louisburg he came
to Danville, showed it to his .brother, superintendent of the
job, discussed it with :Mr. Williams, the highway inspector,
who advised thnt 1\Ir. Carter, the resident engineer, had stated
that no overlrnul would be allowed on the project (MS., p.
G2); that l\f r. Carter had given no reason to Williams for the
disallowance of overhaul; that at that time the major portion
of the top soiling was complete, and only a small amount of
top soiling remained to lJe done (US., p. 6:J); that after con- ferring with Contractor Tuck and with Ramsey, the department engineer on Tuck's adjoining- project, plaintiff went to
Richmond to the Highway Department, and first took it up
with :Mr. Thomas, of the contractors or information department; that he explained the situation to l\fr. Thomas, who replied (l\[S., p. 64) that he, Thomas, had mailed out errata
bheets about the first of the year ·which disallowed mw overhaul on any project; that plaintiff then told Thomas ·he had
never recch•ed nny notice of disallowance of overhaul; that
on this occasion Thomas gave plaintiff another rn:n hound
pamp11let of Standard Specifications with the errnta sheet
pasted in the hack, being Exhibit Xo. 31; that thereupon
plaintiff interviewed 1Ir. Pettigrew, Assistant Chief Engineer of the Department, and explained the situation to :\Ir.
Pettigrew, whose reply was: "We11, I told them that they
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couldn't do it like that unless it designated the pits, that they
couldn't handle the overhaul in that fol'll:t," and that Pettig1·ew suggested that plaintiff make out a claim against the department us he, Pettigrew, felt sure the claim would be paid
without question ( .MS., p. 65) ; that plaintiff then went to
Louisburg, N. C., prepai·ed the claim and brought it back to
:Mr. Pettigrew (.l\IS., p. 65). This claim is plaintiff's Exhibit
No.17, MS., p. 265. ~1hat this claim (plaintitI's Exhibit 17) was
brought to Richmond by plaintiff, and by him presented to
l\:~r. Pettigrew, who read it, and replied that it was not in
the form in which it should be presented, and then outlined
the form in which the claim should be presented (MS., p.
GG); ,vhercmpou plaintiff attempted to follow :Mr. Pettigrew's
suggestions and amend the verbiage of his claim, and on August 23, 1933 (plaintiff's Exhibit No. 18, :MS. p. 68), presented
a letter to Mr. J. S. Carter, Resident Engineer, enclosing the
amended claim (plaintiff's Exhibit 18-A, MS., p. 269), to comply with Mr. Pettigrew's request; that :Mr. Pettigrew had explained in his conference that the basis of plaintiff's claim
was that the department had not designated the pit at the time
the proposals were made. PlaintiWs claim was transmitted ,
by Carter to the department at Richmond on August 24th
· CMS., p. 272) and on September 15, 1933 (MS., p. 273) the
Chief Engineer wrote disallowing the claim upon the ground
that plnintiff, in writing the letter dated April 3, 1933, had
waived his 1·ights to overhaul. This defense of waiver was
abandoned in the trial court, and the letter referred to will
be hereafter explained. It was upon the theory of a waiver
that the department refused to pay Ragland for overhaul,
and in this connection it must be remembered that Hagland's
claim was not based upon the theory of extra work not covered bv the contract. The claim was finallv disallowed in
December, 1933, and this suit was instituted in October, 1934.
Although plaintiff received checks from the department
based on the monthly estimates made by the engineers, on
which no allowance was made for overhaul, he asserted his
claim for overhaul as soon as the matter came to his attention,
and there is no evidence in the record of any· accord or satisfaction, or of any release executed by the plaintiff, or any
discharge of the Commonwealth for its obligation to him
created bv the contract sued on.
r1aintiff had executed bond. He was subject to penalty for
failure to complete the contract on time. He had his organization together; teams, men, automobiles, trucks and road
machinery; two shifts of men for the equipment and two shifts
of men spreading the soil (:\IS., p. 123), and the work of top
soiling was so nearly completed when plaintiff first learned
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there was any question about payment for overhaul, he had
alternatiYe except to finish the contract, and relied upon
his expectation that the Commonwealth of Virginia would
abide by this contract and pay for the overhaul he had eamed.

110

RAGLAND ACTED IN ENTIRE GOOD FAITH IN. SUB·
l\UTTING HIS BID BASED ON USUAL
ALLffWANCE FOR OVERHAUL.
If Ragland had signed the proposal and contract without
examining the Standard Specifications, the 6% pages of spe·
cial provisions, the construction details, the form of contract,
bond, and the detailed plans for the work which were fur·
nishod by the department, a'lld was here complaining of a loss
he had sustained due to his ignorance or to his lack of care
in making such an examination, relief would be denied him
upon the ground that, being sui juris, the Court, as a matter
of public policy, would be forced to assume that he intended
what is clearly set forth in the Standard Specifications, con.
struction details, form of contract and plans, and hold him
bound thereby. However, that situation is not presented.
The Commonwealth cannot point to a single provision of the
Standard Specifications from which Ragland seeks relief or
by which he claims he is not bound. He understood, and the
Commonwealth admits, that the "Standard Specifications"
referred to in the proposal and contract were in fact the
lJound volume of' "Virginia Department of Highways Speci·
fications" dated January 1st, 1931. See Engineer Mullens'
evidence (MS., p. 180).
·
Of course the Commonwealth does contend that these Stand.
ard Specifications were intended to be amended by the adoption of tho orrnta sheet. The point we make, however, is that
the 1931 hook of Standard Specifications is, in fact, without
question, the book of Standard Specifications referred to in
the proposal and contract. The errata sheet itself refers to
this HJ31 booklet as the specifications which wore intended to
be corrected. The difficulty with which the department is
here confronted is that it prepared proposal forms, mailed one
to Ragland to he used in making his bid, and specifically said
to Ragland, "Yon a re bidding on the 1931 book of Standard
Specifications. The first item of work the Highway Department wants you to bid on is clearing and grubbing eleven acres
of land. Please refer to page 31 of the Standard Specifica.
tions for construction details covering this work". This Ragland did nnd submitted his bid covering this item at the unit
price of $50.00 per acre.
The department then requested Ragland to bid on making
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163,617 cubic yards of regular excarntion and in effect tolcl
Ragland to turn to page 61 of the Standard Specifications. On
this item Ragland bid 20 cts. per cubic yard.
Ou referring to page 61 of the Stu11dard Specifications Hagland finds a chapter headed "Constmction Details", Section
1 of which deals with earthwot-k. Parngraph 2 covers cleal'ing and grubbing; Paragrnph 4, regular excavation; and
Paragraph 16 specifics the basis of payment. Clcarin~ uncl
grubbh1g is to be paid for at the price per acre named in the
proposal, and regular excavation is to be 1mid for at th,i unit
price per cubic yard as set forth in the proposal, and it ii,;
speciallv provided that this latter includes all disposal of
surplus· excavated materials and thut no overhaul will be ullowcd on excavation. In this connection it is material to observe that the blueprints or plans of the roadway itself gave
Ragland the necessary infonnatiou as to what fills WP-re to
be made, and thus disclosed to him the length of haul he would
have to make of the excavated material taken from the cuts.
The department then requests Haglaucl to bid on furnishing
580 cubic yards of concrete, Class A, and 38 cubic yards of
concrete, Class B, and refers him to page 118 of the Standard
Specifications.
The department then requests a bid on twenty-two concrete roadway monuments and refers Haglaud to page 160 of
the Standard Specifications.
The department then requests t'our separate bicls nnd different quantities ancl charactel' of drninage pipe, and refers
four times to page 140 of the Stm1dard Specifications.
Next to the last 1-er1ucst, tho department asks for a bid on
240 rubic ynrcls of riprap, in pince, and refers Ragland to
pRge l.J7 of the Standard 8pccificatiom;.
And last, as to the item in controversy in this suit, the department expressly requests Hagland to bid a unit price per
cubic yard for 12,595 cubic yHrds of' to11 soil or natural sandclay mixture, and refers Ragland to page 80 of the Standard
Specifications.
As heretofore pointed out, th<.>se sp<>cifications required the
contractor to obtain the soil or naturnl sand-clav from fields
or pits desi6>11ated by the Engineer. This material cannot be
used until it shall have been first npproved by the Engineer.
If not first approved, it must he rt>moved by the contractor
at his own expense when and ns rnquired by the Engineel'.
The fields or pits are not me)'(.•ly designated by the Engineer,
but arc furnished by the st:1tt1, freC' of charge, to tlw <1ontractor. He is required to dig, hnnl and place upon the roacl
in accorclanco with the specificntions the soil selected bv the
Engineer, and use no other. Neither the proposal nor the
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contract show the length of the haul. The plans of the highway, prepared and furnished by the department, did not designate the places from which the material was to be taken, hence
did not show the length of haul. \Vhen the contract was
made, neither Ragland nor the Engineer knew the distance
of the haul. So that Ragland had every right to assume that
the Conuuonweulth did not expect him to subniit a bid of a
unit price of 25 cts. per cubic yard and then haul this material a distance of two, three or four miles when .and as required by the Engineer, after the clay pits had been located
and designated. So that on the material element of the distance of the haul some basis of payment had to be agreed
upon, and the Commonwealth said to Ragland that the unit
price per square yard stated in his proposal would be his compensatiou for digging, hauling and placing the surfacing material on the rond "within the free haul of 1,000 feet" and
that for an additional or further haul the Commonwealth
would allow and pay to him one cent per cubic yard per 100
feet for overhaul made in excess of 1,000 feet. This basis
of payment is clearly set forth in the Standard Specifications,
beginning on page 80, to which Ragland was referred.
'fo emphasize the fact that Ragland acted in perfect good
faith, the evidence shows that his bid of 25 cts. per cubic yard
made in the proposal in question was in line with, and in some
instances exnctly similar to, the amount bid in his previous
proposals which had been accepted by the Commonwealth, and
that Ragland pel'formed five other contracts under the same
Standard Specifications, with the same basis of payment for
overhaul, and had actually been allowed and paid overhaul
whenever it was earned.
In view of the admission of Commissioner Shirley that
when the provisions of the Standard Specifications were ·not
to apply to a pnrticular proposal attention would be culled
to this in the special provisions before the contract was made
or the proposal submitted, and in view of the previous dealings between the parties which showed that in prior contracts
if the Standard Specification allowing overhaul was not to
apply this was always shown on the proposal itself, it does
seem too clear for argument that the proof clearly shows
that Ragland acted in perfect good faith in submitting his
proposal and understood that he was to receive overhaul if
the material was lmuled more than 1,000 feet.
The o\·er-present instinct for self-preservation and for the
protectiou of self interest shows that Ragland and no other
sane person would have undertaken to bid blind and a2"ree
to haul surfacing material for a unit price of $3,148.75 \~hen
his experience, gained in years of doing similar work, gave
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him full knowledge that the generally accepted cost or certainly the fait· price for hauling surfacing material beyond
1,000 feet ,vus one cent per cubic yard for every 100 feet such
material was transported. The Commonwealth itself had established this }Jl'ice as being fair and reasonable.
'J.1he Commonwealth could not have expected Ragland or
any other contractor to haul its surfacing· material free. As
shown by the evidence in this case, the distance of the haul
is most material, and the admitted overhaul as made by Ragland under the Standard Specifications amounts to the a1Jpreciable sum of $15,265.10.
The only possible reasons the department had in disallowing overhaul are two:
First: To ascertain before the contract was let the total
cost of the project; and,
Second: The possibility of obtaining a lower bid on hauling done beyond the first thousand feet.

DID THE COXTRACT CONTE}i[PLATE NO ALLOWANCJiJ FOR OVERHAUL, IN JiJXCESS OF 1,000 FEET
REGARDLESS OF THE LENGTH OF HAUL7

It is the contention of the defendant that it did not intend
what it said in the proposal and contract when it embodied
and made page 80 of the Standa rel Specifications a part of
the contract, but that it intended something entirely different,
to-wit, that no allowance was to be made for hauling surfacing material beyond 1,000 feet, ·no matter what the length
of the haul might be. This claim is made notwithstanding
the conceded fact that neither the department nor the bidders
knew, or had means of knowing at the time the proposal was
made, and the contract let, what distance the surfacing material would have to be hauled.
As the basis for its contentio11 the defendant has introduced evidence which shows that the chief engineer prepared
what is styled an "errata sheet", dated January 1, 1932,
which he intended should be used with the standard specifications of January 1, 1931, on the 4th page of which errata
sheet reference is made to Section 9, page 81, paragraph 4,
as follows:
"Last sentence should read as follows: 'All soil shall be
deposited as directed by the Engineer. No allowance will be
made for overlinul.' "
Commissioner Shirley testifies (MS., p. 162) that the High-
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·wav Commission made no change in policy with reference to
allowing pay for overhaul of sur~acin~ material beyond the
free haul limit, but that the spec1ficabons were changed by
the Chief Engineer; that a number of changes arc made in
the specifications almost on eyery job. Further (MS., pp.
161-162) he says:
"A. No, each job carries some special provisions with it.
·Those arc general specifications and the engineer in getting
up a job fits the specifications to the job. The State Highway Commission doesn't know anything about those slight
changes. That is done by our Chief Engineer. He may make
.a dozen changes in general specifications on a job but that
is done bcfore the proposals are sent out and he is notified.
· "Q. That is to say, where there are any changes in the
general specifications, that is done before the proposals are
sent out and the contractor is notified or should be notified 1
'' A. Ycs, the Chief Engineer makes all the changes.
"Q. I will ask you this and ask you to please follow me
because it is important: Wasn't the real reason that this
,change in policy was made due to the purpose of your Chief
Engineer or your department to have, as the contracts were
Jet, a complete price for the entire project 7
"A. The Chief Engineer wi1I I1ave to answer that question.
I don't know why he changes it. That is up to him. He had
·some reason for it. The Commission made no changes. The
Commission <lid11 't take any action on making any .changes
in that policv and specification. That is made by the Chief
Engineer." ·
Defendant introduced . W. C. Thomas, Office Engineer of
the Department of Highways, who was the officer in charge
of the depa rtmcnt that supervised the letting of contract, etc.
Mr. Thomas testifies that there was on file in his department
in 1932 a list of accredited road contractors, approximately
li5 to 200 in number, and that after the "errata sheet" was
printed, under date of ·March 28, 1932, a circular letter was
written and mailed to all the contractors on this accredited
list, in which the contractors were requested to furnish the
Department with a statement showing their financial worth
and. a questionnaire to be completed ·and returned. In this
letter it was stated that an "errata sheet" was enclosed to
be used in connection with Standard Specifications of 1931;
that witness assisted in enclosing the material which the department sent with the circulars, also the errata sheets; and
that l1e sent this circular with enclosures to all contractors
on the mailing list; that Ragland was on the mailing list and
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•in answer .to the circular under date of March 31, 1932, replied to the department ( .MS., p. !J9) : "I beg to hand you
herewith questionnaire and fiuanciul statement fully completed as per your circular letter of recent date. In the event
there is further information desired, please advise. I beg to
remain, respectfully yours." (Marked Defendant's Ex. 44.)
Ragland and his office manager, Barrow, testify in effect
that they had no recollection of receiving any errata sheet
with the circular, and if it was enclosed it did not come to
their attention, and they had uo know.ledge from the errata
sheet or any other source that the basis of pay for overhaul
had been eliminated when the contract sued on was made.
Mr. Thomas further testifies that when this errata sheet
was printed the department had on hand a sufficient supply
of the bound book containing the 1931 Standard Specifications
to last the department about two years; that originally he
had a supply of a little over 3,000 printed volumes of this 1931
book; that prior to September, 19B2, the Saunders Printing
Company had bound the errata sheet inside the rear cover
of the 1931 book of specifications. In this connection, although plaintiff's counsel called attention that no proof from
the printer had been offered showing when the errata sheets
were placed in the bound volumes or ho\\; many copies had
been rebound with the errata sheets included, no such proof
was introduced by defendant; 'l'honms further testifies that
after Ragland's proposal was accepted that wheu be mailed
the 4 copies of the contract to be executed and wrote Ragland (MS., p. 171), ""\Ve are enclosing a copy of specificatio11s
and will forward the plans under separate cover", that tho
bound volume should have contained the errata sheet. However, petitioner produced seven of these bound volumes including the one received with the contract in suit, and none
of these books contained the enata sheet.
The Chief Engineer, 1\Ir. C. S. :Mullen, testifies (MS., p.
182) that if there is any deviation from the general specifications such change is shown in the bidding proposal by special provisions, yet as pointed out there are 611:! typewritten
}Jages of special provisions attached to the contract in suit
and no mention is made therein of any amendment or change
in the basis of pay for overhaul fixed by the provisions of
general specifications, page 80. 1\lr. l\Iullcn (1\fS., p .. 18n)
admitted that there was no reference in the proposal to the
effect that the general specificntions had been amended unless this was done bv the use of the words "special provision", and when asked to examine the 611:! pages of the special provisions attached to the contract he admitted (l\fS. p.
186) that there is 110 reference of' any kind in the 611:! pagci,;
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of "Special Provisions" attached to the proposal whereby
any amendment was made in the basis of pay for overhaul.
Was it R.agland 's duty, before executing the contract, to
have visited the offices of the department in Richmond, and
made inquiry as to whether there had been any amendments
to the Standard Specifications disallowing overhaul? It
seems to us that a complete answer to that suggestion is that
the department furnished Ragland with a proposal form
which referred to page 80 of the Standard Specifications;
that Ragland had a copy of this book in his office at Louisburg; that the proposal form itself gave no notice of any
amendment; that it had beei~ customary for the department,
as shown by the testimony of Chief Engineer Mullen, whenever any provision contained in the book of specifications
was not to apply, to embody such change as a "special provision'', and furnish this to the contractor as a part of the
proposal, and further that Ragland was lulled into security,
and had a right to assume that there had been no such change
by the action of the department in mailing him, with the four
copies of the contract be was to execute, another bound volume
of the 1931 Standard Specifications, which did not contain
any errata sheet, but contained an express covenant to pay
for overhaul. Certainly Ragland had a right to assume, under these circumstances, that overhaul would be allowed. It
seems too plain for arbYllment that the department had the
last clear chance to pre,·ent any misunderstanding or mistake
by having the proposal refer in some way to the claimed
amendment, or bv showing as a special provision that no overhaul was to be allowed.
The plaintiff has contended throughout that even though the
Commonwealth was one of the contracting parties, it is essential thut in the formation of the contract there he mutuality; that the intention of the parties as expressed in the
written agreement is legally binding, and that actually no legal
defense has been interposed in this case; in other words, that
the contract as written should have been so construed bv the
court as in effect to have directed a verdict for the plaintiff.
It is fundamental contract law that there must ho a meeting of at least two minds with the same intention,_:_aqgratio
mentiu1n; that the intention or union of wills can be known or
ascertained only hy some outward expression by means of
words or conduct, and the law imputes to each of the parties
a state of mind or intention corresponding to the natural and
reasonable meaning of his worcls and conduct, no matter what
may have been his real state of mind or secret intent. In
other words, if the department intended that the erratn sheet
providing that no allowance should be made for overhaul
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should apply, even where the clay pits were not designated,
this intention was, as to Ragland, a secret intent which was
not expressed in the pro1losal or contract which the department prepared, and whieh was not commwiicated to Ragland.
It is admitted that if Ragland hatl reached an oral understanding· with the department to the effect that no overhaul
would be allo_wcd, regardless of the distance of the haul, and
a mistake had been made in the prepanltion of the contract,
the department would not have been bound by such mistake,
and the oral understanding could be set up as a defense. It
is obvious, ho,vever, that to IJermit such a defense there must
havt> been a prior oral agreement so certain and definite in
its terms as to enable the court to enforce it. Such a mistake
made in reducing to writing a previous valid oral contract
involves a mutual mistake, and in permitting the actual oral
agreement to be set up in defense the court is not making a
new contract for the parties, but is making effective, by its
judgment, the actual contract which was previously made, but
which through error, when reduced to writing, failed to express the real agreement of the parties. To entitle the department to set up the alleged mistake as a defense, it must
prove such conduct as establishes good faith, and the proof
must show that Ragland has been guilty of fraud or inequitable ~onduct, or in effect is estoppecl to assert he was ignorant of the mistake.
The department knew, as admitted by Conunissioner Shirley, what is ob'dously true, that the distance of the haul of
the top soil ,,•as a most material element in the cost of the
work. The dep:irtment itself ha<l for years established a basis
of payme11t which it considered J"(lasonable, allowing one cent
to haul each cubic yard of dirt each hundred feet beyond the
~ree ha_ul limit. The department had always in its prior dealmgs with Ragland allowed overhaul except where it was expressly disallowed by appropriate _provision in the proposal
or special provisions, and wliere the distance of the haul had
.been ascertained and determined and disclosed before the
letting of the contract. The department Jmew that Ragland
was expresslv bound by the Standard Specifications to haul
the material· from such clay pits as were selected and furnished by the department. The Commonwealth also knew that
no pits had been selected or purchased before tbe contract in
question was let. The department and its officers had had
large experience i·n letting similar contracts over a period of
years. It knew as well as, or p1·obably better, than Ragland
what the cost or reasonable charge of digging, hauling and
spreading top soil was when hauled 1,000 feet or less. It
knew the value of the overhaul per cubic yard per hundred
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feet beyond the free haul limit. It knew that no other projects
awarded to Ragland previously that Ragland had bid aro'll!1d
the same unit price of 25 cts. per cubic yard to cover the digging·, spreading and hauling for the first 1,000 feet. It knew
that Ragland had been paid overhaul at the rate established
by the department on these other contracts on which he had
bid this unit price or a substantially similar price. The department must have known that to obtain bona fide competitive bids, such bids must have been based upon actual knowledge of the distance of the haul and not based o'll pure speculation as to where the material could be obtained after the
contracts had been let. In other words, the length of the
haul must have been disclosed and known by both the department and the prospective bidders before the contract was
let, in order to obtain a fair and reasonable price for tlle
work. Yet the department failed to state in the advertisement or notice to the public that the base price per cubic
yard was to cover all hauling done, regardless of distance.
It failed to give such notice when it mailed to the 175 approved contractors the proposal forms, either by showing
that the Standard Specifications had been amended or by inserting an appropriate clause in the proposal form or in the
special provisions fixing tho price. Having handled the transaction in this manner, the department further, as the jury
found in its verdict, mailed Ragland the four copies of the.
contract to he executed by him, and enclosed with those contracts a book of tho Standard Specifications which expressly
allowed o,·erhaul. It did uot disclose the location of the pits,
an<l thus gave Ragland no notice of the distance of the hau~.
And when the department finally had the errata sheets bound
in the back of the hook of specifications they buried them as
cffectually as if they wore not contained in tl1e book, because
the department failed to give notice of any such amendment
in the table of contents or on the appropriate page of the
Standard Specifications to which it referred, that any amendment or errata sheet had been adopted or was inserted in
the back of the hook. All of this occurred at a time when
the making of tho contract was in contemplation of the parties; and if there is to be a comparison of tho degree of care
exercised ?Y tho contracting parties, Ragland's failure to
have oxanuned and made a mental note of the contents of the
errata sheet, even if it was received at his office with the
circular mailed in March, 1932, was certainly a slight lack
of care on his part as compared with the subsequent acts of
negligence of the department relating to the proposal and
the actual execution of the contract. Ragland 's negligence,
if any, was certainly the remote, whereas the department's
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negligence was the proximate cause of any mistake or lack of
understanding between the parties, if any there was.
The basis of payment claimed by the defendant is so uncertain, so illogical, no prospective bidder who may have had
actual knowledge could, if he acted in good faith and intelligently, have understood that the provision in the errata
sheet was intended to apply where the distance of the haul:
was not disclosed before the bidding.
If we delete the last sentence of Section 9, page 81, paragraph 4, and substitute the lang·uage of the claimed amendment as directed, page IV of the errata sheet, the paragraph
as amended would read as follows (amendment or addition
italicized):
"4. Basis of Paymcnt.-Thc Contractor shall be paid at the
unit price per cubic ya rel for 'Soil' or 'Natural Sand-Clay
Mixture' compacted on the road, in accordance with the above
specifications, as set forth in the proposal, which price shall
include the shaping and maintenance of the road until final
acceptance. Clearing and grnbbing of soil pits will be paid
for at the unit price for clearing and grubbing, as set forth
in the proposal.
"All soil shall be deposited as directed l>y the En.gincer.
No allowance will be made for oi,crhaul.''

WHAT DOES THIS LANGUAGE MEAN!
There arc two possible. constructions:
1st: That the unit price hid by the contractor is to include
the hauling of tbe material for any distance the contractor
miglit be directed by the engineer, or
2nd: A representation on the part of the department that
no overhaul would he required by the department; that is to
say, that the clay pits would he located within what was formerly known as the free haul limit.
The reference made by the errata sheet to overhaul is meaningless unless it reads as follows: '' .All soil .~hall be deposited as directed b.lJ the Eng;ueer will1iu the free haul of
1,000 feet. No allowance will be mmle for overhaul."
This suggested construction finds some support in the con!ention of the Highway Department in this case that it was
mtended that the contractors were to assume the risk of finding suitable soil for top surfacing which would be acceptable
to the engineer, and, therefore, that no allowance would be
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made for overhaul because the de1mrtment would require and
expect the contractor to locate the clay pits so the haul would
be less than a thousand feet.
e do not admit that this is a
reasonable construction, or the one actually intended, but it
seems more reasonable than a construction allowing no compensation for overhaul.
3rd: "\Ve again suggest the only reasonable construction is
that the amended specification was intended by the engineer
who drafted it to apply only when the plans designated the
location of the pits, and that whoever prepared the proposals
on which these bids were requested overlooked the provision
of the errata sheet, or understood, as did J\ir. Pettigrew, that
the disallowance of overhaul could not apply because the distance of the haul was then unknown.
Mr. Pettigrew was not called by the Commonwealth as a
witness, and the statement he made to Mr. Ragland when the
latter went to see him on the question of overhaul is undenied, and that statement is to the effect that unless the plans
designated the pits that they could.not handle the overhaul in
the form provided iu the errata sheet (1\IS., p. 65).

,v

EFFECT OF .JURY'S VERDICT.
Instructions numbered 1 to fi, inclusive, ,,.-hich were given,
appear in Certificate of Exceptions No. 2 (MS., pp. 292-300).
An analysis of these insfructions will show that the following
issues of fact were submitted, all of which were determined
in plaintiff's favor:
.A. That the contract sued on "specifically provided for
the payment of overhaul of top soil".
This issue was submitted by Instruction 4 (MS., p. 297),
given at defcndantts request, and is the law of this case.

Queen lnsimmce Compauy v. Perkinson, 129 Va. 216, 228.
"\Ve respectfully contend that the jury's verdict on this issue of fact is of itself conclusive in this action, because a
finding by the jury that the defendant had covenanted to pay
t'or overhaul, and that the contract sued on specific:,ially provided for such payment finds ample support in the evidence.
B. The second issue determined in plaintiff's favor by the
jury's verdict is "that he submitted his bid expecting the
usual allowance for overhaul, without actual knowledge of
any change in the basis of payment for overhaul".
If we are in error in saying that the jury's :finding for
plaintiff o·n issue A above is conclusive, then we feel doubly
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safe in saying that the ju1·y's finding for plaintiff on issue B
is fullv conclusive.
C. The third issue. of fact the jury determined in favor of
plaintiff is that he submitted his bid '' without knowledge or
without means of knowing", meaning without means of ascertaining by the exercise of ordinary care, that 110 allowance
would be made for overhaul regardless of the distance of
the haul beyond the 1,000 feet of free haul.
This issue C was submitted to the jury by Instruction No.
1 (:MS., p. 293), which instruction was given by the court,
as amended, over plaintiff's objection, and the same issue
was submitted by defendant's instruction No. 3 (MS., p. 296).
In this connection we respectfully 11oint out that plaintiff
first requested his Instruction A, which is set out in plaintiff's
Certificate of Exceptions No. 3 (.MS., pp. 301-2), by which
the court would have construed the contract as written, and
after this instruction was refused plaintiff then requested Instruction A-1, which is set out in plaintiff's Certificate of
Exceptions No. 4 (:MS., pp. 303-4), and by this Instruction
A-1 plaintiff requested the court to submit to the jury the
issue whether plaintiff, when he signed the proposal, relied
upon the provision for the allowance of overhaul, and acted
in good faith "a:nd without knowledge at that time of the
change in the basis of pay fo1· overhaul''.
This Instruction A-1 was refused, and plaintiff excepted,
and thereupon, as shown by Bill of gxceptions No. 5 (:MS.,
p. 305), plaintiff requested Instruction No. 1 (:MS., p. 293),
which was given by the colll't, but offered this instruction
without the phrase which appears therein in two instances,
to-wit: "or without means of knowing", and this phrase was
inserted by the court, and plaintiff duly excepted to these
amendments of Instrgction No. 1 so made by the court, for
the reasons stated, to-wit: "That actual knowledge of the
disallowance of overhaul by plaintiff before the contract was
made is necessary to bind the plaintiff, and unless he had
such actual knowledge and understood the amendment was
applicable to his bid, he cannot be bound by such amendment,
and if he acted in good faith and without actual knowledge,
he is entitled to recover, and knowledge he might have ac- ·
quired, but which he in fact did not have, is not binding on
him.''
D. The fourth issue found by the jury in plaintiff's favor
was '' that plaintiff acted in good faith in submitting his bid
and in entering into the contract".
E. 'The fifth issue f ouncl by the jury in favor of plaintiff
was that at the rate specified for overhaul plaintiff had earned
and defendant was oblig·ated to pay $15,265.10.
'
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F. A combined issue (1) whether plaintiff knew, or by the
exercise of reasonable care should have known of the so-called
errata sheet, and (2) that such amendment of basis of pay
had been made and was on file in the offlee of the Highway
Commission, was submitted by defendant's Instruction No.
6 (MS., p. 299), and ou fhese issues the jury also found for
plaintiff.
In this connection plaintiff wishes to point out that as shown
in the objections to instructions (AIS., p. 247) plaintiff objected to the giving of any instruction dealing with the effect
of the errata sheet being on file in the archiycs of the department in Richmond.
As shown by the record and by plaintiff's request for Instruction B (plaintiff's Certificate of Exceptions No. 6, MS.,
pp. 306-8), plaintiff contended throughout the trial that if
the jury believed from all the evidence that the provision in
the errata sheet to the effect that '' all soil shall be deposited
as directed by the engineer, no allowance will be made for
overhaul", was in its nature inapplicable to contracts let on
bids made when neither the department nor the bidder knew
the distance of the hau1, and was not intended by the department itself to apply to the contract made with plaintiff; that
such amendment would not be binding upon plaintiff. The
reasons for requesting this instruction arc set out :MS., pp.
:30G-8, and plaintiff excepted to the refusal of this instruction.
Notwithstanding the half-hearted denial of Commissioner
Shirley CMS., pp. 161-164) of plaintiff's contention that as a
practical matter the provision to the effect that no overhaul
would be allowed could only apply where the distance of the
liuul was known to the department, and to the contractor
when the contract was made, coupled with his admission of
the obvious fact that the distance of the haul was a most material clement in the cost of the project, and his final statement (MS., p. 164) that a bidder was supposed to assume
the risk involved in bidding where the clay pits were not
known to the department 01· to him when the contract was
let, plaintiff submits that the jury was not bound to accept
this theory, and had the right from the evidence and this
record to determine that in fact, the provision disallowing
overhaul was no part of the contract sued on, and could not
in the nature of things have been intended by the department
to apply in this contract.
In this connection plaintiff respectfully points out that
neither Commissioner Shirley, nor Chief Engineer Mullen,
has ever yet explained how the amended specification could
apply where the distance of the haul was unknown when the
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contract was let. In this connection the cross examination
of Mr. lfullen (MS., pp. 183-!l) demonstrates that us a practical matter the amendment disallowing overhaul could not
apply where the distance of the haul was unknown to both
contracting parties.
"re reiterate that the verdict of the jury settled all issues
of fact in favor of the plaintiff accol'ding to the law as it
should have been given, so that unless the court can say that
the verdict was plainly wrong in that it was contrary to some
law which barred plaintiff's action, or that the verdict was
plainly without evidence to support it, plaintiff was entitled
to a judgment based 011 the jury's ,·erclict.
All of the conflicts in the evidence and all of the fair inferences which could have been drawn therefrom touching
plaintiff's good faith and his lack of actual knowledge of the
claimed change in basis of payment for overhaul were resolved by the jury in plaintiff's favor.
There is no documentarv evidence or unconti·overted evidence, facts or circumstances offered by the defendnnt which
establish that the verdict is without evidence to support it,
and there is nothing in the evidence of the plaintiff or his witnesses for the application of the principle that the court is
not bound or should not give respect to the verdict of a jury
"when to do so would strain the credulity of the court and require the ~ntry of a judgment contradicted by every other
fact and circumstance of the case''.

PLAL~TIFF CLABIS RIGHT TO RECOVER ON BIPLIED CONTRAC'l. .Ai~D THJ!~ REFUSAL OF THIS
RIGHT IS PETITIONER'S SECOND ASSIGNMENT
·OF ERROR.
1

,

Judge Cardwell, in Sniith v. Pa,:kard, Trustee, 94 Va. 730,
at 734, made the following valuable suggestion:
"In an action on a special contract for certain work, where
the work has been completed and accepted, pmdence usuallv
requires that the practitioner should not content himself witi1
only a special count, founded on the contract us made, but
that he should also insert a .Qe1wrrrl count for the price of the
work done. Then, if tl1e plaintiff fail to prove the contract
as he alleged it, or to show that the \\"ork was done as tlte contract required, he may notwithstanding recover upon the general count the value of the work clone and accepted."
Following this ndvice, plaintiff incorporated in his petition a second count wherein he alleged that if there was no
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meeting of the minds of the contracting parties covering the
amount to be paid for hauling, that inasmuch as he had performecl the work which had been accepted by defendant, he
had a right to recover the sum of $15,265.10 on a quantum
meruit basis.
The defendant (:MS., p. 22) moved to strike out the allegation of the petition based upon the theory of implied contract.
The court (MS., p. 26) sustained this motion and entered
an order striking out that portion of plaintiff's petition relying upon implied contract, to which action plaintiff excepted ( MS., p. 310).
To support this count in the petition plaintiff offered the
evidence of an experienced contractor, Nello Teer, who bid
on the project which was awarded to plaintiff, and which is
in suit here. This testimony, contained in Certificate of Exceptions No. 6 (MS., pp. 310-3U>), which was excluded from
the jury over pJuintiff 's exception, establishes that the base
price of 25c bid by petitioner for digging, hauling and spreading top soil the first thousand feet, was a reasonable price,
and further that the 1-cent per cubic yard per 100 feet for
overhaul beyond the free haul was entirely reasonable. In
fact, the Commonwealth admitted that if plaintiff was entitled
to recover on a quantum meruit basis that the amount of his
damages is the amount plaintiff claimed the Commonwealth
contracted to pay him for overhaul, to-wit, $15,265.10 (MS.,
p. 319).
As heretofore pointed out, the work was done by plaintiff
and accepted by defendant. If there was no mutuality in the
contract, no meeting of the minds of the parties covering the
allowance of overhaul, and plaintiff understood he was bidding on the old basis of pay, anq the department intended that
he should receive no pay for overhaul, equity and good conscience support an obligation which the law implies, aud plaintiff is entitled to recover.
Plaintiff insisted throughout the trial, and now insists that
he has a legal right to recover on the express contract as made
and as found by the jury, and in suggesting his right to recover 011 a quasi-contract plaintiff docs not intend to recede
from his position that the express contract was proven.
A defendant may be bound by an obligation im1Jlied in law,
not only without the existence of any intention to create it,
but even against a contrary intention, if equity and good conscience demand it, and this applies where there has heen a
mutual mistake, as in other cases.
In Vickery v. Ritchie, 202 Mass. 247, 88 N. E. Rep. 835:
"

•

@,

s

The plaintiff and defendant were mistaken in sup-
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posing that they ha<l made a binding contract f 01· the construction of this building. Their minds never met in any
agreement about the price. The labor and mai:erials were
furnished at the aefcudant 's request and for the defendant's
benefit. From this alone the law would imply a contract on
the part of the defendant to pay for them. The fact that tho
parties supposed the price was fixed by a contract, when in
fact there was 110 confract, docs not prevent this implication,
but leaves it as a natural result of their relations. Both parties understood and agreed that the work would be paid for,
and both parties thought that they had agreed upon the price.
Their mutual mistake in this particular left them with no express contract by which their rights and liabilities could be
determined. The law implies an obligation to pay for what
Jms been done and furnished under such circumstances, and
the defendant, upon whose property the work was done, has
no right to say that it is not to be paid for. The doctrine
is not applicable to work upon renl estate alone. The ruJo
would be the same if the work and materials were used in
the repair of a carriage, or of any other article of personal
property, under a supposed contract with the owner, if,
through a mutual mistake as to the supposed agreement upon
the price, the contract became unenforceable.
'' This rule, that labor and mnteriuls fumished for a person at his request arc to be paid for, prevails unless there
is something in the circumstanel•s or in the relations of the
parties to rebut the ordinary presumption, as when the parties are husband and wife, or parent and child living together
in the same family, or when there is something else to indicate that the service is gratuitous. In a case like the present, when the understanding and agTecment is that payment
shall be made, it would be absurd to say that nothing should
be paid because of a failure, through a misunderstanding,
fully to agree.
" "' " * ,ve think it plain that, under such circumstances
as were shown in the present case, the law implies a contract
on the part of the defendant to pay for that which the plaintiff furnished.
'' If the law implies an agtecment to pay, ho\v much is to
be paid f There is but one answer. The fair value of that
which was furnished. No other rule can be applied. Under
certain conditions the price fixed by the contract might control in such cases. In this case there was no price fixed .

... "

'' The generally recognized doctrine is that it docs not follow from the fact that a contract is invalid because the minds
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of the parties did not meet as to some of the essential terms
thereof, either because of a mutual mistake or uncertainty
therein, that a party thereto who furnishes material or renders services to the other JJarty, relying upon the terms as
lie understood them, is without a remedy. In such case a
promise to pay the reasonable value of the materials or services is implied. Nor is the implication of a promise necessarily precluded by the mere fact that an enforceable contract
had previously been entered into by the same parties. Under
some circumstances the contract may be treated as having
been abrogated, and a recovery may be had on an implied
promise to pay for benefits conferred thereunder."
6 R C. L., ·sec. 8, p. 589.
In this connection we rely upon the following Virginia
cases:
Baltimore & Ohio Railway Co1npany v. Polly, 1¥oods <t Co.,
14 Gratt. (55 Va.) 448.
Carpenf.er v. Smitliie, 118 Va. 583.
Virginia Talc., etc., Co. v. H-urkamp, 124 Va. 721.
.dnnour & Co. v. Whitney, 164 Va. at 12.
Pepper v. Dixie Splint Coal Co., 165 Va. 179, at 193.
The doctrine of quasi-contracts, although based upon equitable principles, is enforced in actions at law. Certainly, if
plaintiff had discovered before the work had been substantially performed that there had been no meeting of the minds
of the parties as to the price to be paid for overhaul, because
of an honest mistake of fact on his part, occasioned through
the fault of the department as to the basis of payment for
overhaul, his right to have the contract rescinded in a proceeding in Equity will hardly be denied. A good illustration
of this situation is presented in:
Lovell v. City of Altus, 246 Pac. 468.
And plaintiff insists that the right to recover on an executed contract, whei·e the defendant has received the benefit
of the labor done, and where the proof clearly establishes
the reasonable value of sucl1 labor, is but a corollary of the
equitable principle of rescission based upon mutual mistake
of fact.
The rule is well settled in most jurisdictions that a municipality or other governmental bodv, or political subdivision
may become obligated, upon implie·d contract, to pay the reasonable value of benefits accepted or appropriated by it as
to which it has the general power to contract.
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There is an extended annotation on this subject in 84 A.
L. R. 936, 937.
The above principle is not to be confused with that line of
cases which refuse to enforce a liability implied by law in
cases where the power of the municipality or other political
subdivision to make a contract is prohibited or limited by
pi:ovisions of a statute enacted for the protection of the taxpayers of the. mu?Iicipality. or political subdivisio~ against
fraud or collusion m the lettmg of the contracts, as illustrated
by the cases of:
Richardson v. Grwnt Co., 27 Fed. 495.
Ji'ort Scott v. Eads Brokerage Co., 117 Fed. 51.
Edison, Electric Co. v. Pasadena, 178 If eel. 425.
AS TO DEFENSE OF \V AIVER
It was originally claimed by the defendant in its answer
(MS., pp. 16-17) that petitioner had waived his claim as to
8,872.9 yards of top soil which had been hauled from what
is referred to in the evidence as a shale J)it, because plaintiff
had agreed that if this shale was used he would not expect
overhaul. This defense was abandoned at the trial, but in
order to clarify the situation this explanation is made.
The evidence shows that on August 30, 1932, plaintiff was
awarded another contract for another section of this same
highway located nearer Danville, known as Project #F 762G,
which involved the filling, grading and top soiling of about
7 miles of road. This project is referred to in the evidence
as the westerly project, and adjoins Project #F 7521-IB 5-6
which is in suit. The contract covering westerly pro.iect is
original Exhibit No. 50.
The evidence shows that both of those projects had been
practically completed, except for the top soiling, by April 1,
1933; that top soiling was begun on the westerly project (not
in suit) on April 3, 1933, and completed before top soiling
on project involved here was hegun; that in March, 193:J (MS.,
p. 49), a clay or shale pit which had been disclosed bv the
grading of t110 westerly J)l'o.iect, and which was located ;tbout
one mile from the eastern end of said project, was under consideration for use as soiling material CMS., p. 49); that the
resident engineer, Carter, 'phoned plaintiff over long distance to meet him in Danville to discuss the matter; that
plaintiff came to Danville, inspected the pit located, as stated,
abo.ut a mile. from where the two. projects joined, met the
resident engmeer, Carter, and Richards, the inspector, on
April 3, 1933 (M:S., p. 50); that in this conference the inspector advised the engineer to use this surfacing material on

C. A. Ragland v. Commonwealth of Virginia.

33

the entire project, because it was the best material available;
that the inspector suggested that plaintiff put down a section
of the top soiling out of this clay pit so that the engineer could
determine whether it would be sutisfactory, and the engineer
then requested plaintiff to make him a special price on using
the shale out of this pit for both the westerly and the easterly
projects, so that the engineer could, after the trial section
was laid, determine whether the material was satisfactory,
and ascertain whether the department would pay for the extra haul involved; that the trial section agreed upon to be
surfaced out of this shale pit was about one mile each way
from the pit on the westerly project (l\IS., p. 51); that on the
date of the conference, to-wit, April 3, HJ33, :Mr. Richards,
the inspector, requested plaintiff to confirm the understanding that there would be no charge for overhaul on the trial
section of one mile each way from this shale pit, and plaintiff
did confirm this conversation by writing Richards on April
3, 1933 (plaintiff's Exhibit No. 15; MS., p. 263), that if the
material from the pit at Station 1215 was used he would not
expect overhaul. This is the letter referred to in Mr. l\lullen 's letter of September 15, H>33, to plaintiff (l\1S., p. 273),
and in l\lr . .Mullen's letter of September 29, HJ33 (MS., p.
275), as being u waiver of thut part of plaintiff's claim for
overhaul made from this pit on the easterly project now in
suit. Plaintiff's explanation of this transaction is not contradicted. He testified (:l\IS., p. 55) that he and Richards
distinctly miderstood that the letter of April 3, 1933, was
written with reference to not expecting overhaul on the twomile experimental stretch, aud that he also had a verbal understanding that even as to this two-mile stretch Richards
would recommend to the department payment of the difference between the cost of the material and what the cost of
the top soil would have been for this ·trial section, and that
the letter waiving overhaul wns written with that understanding; that plaintiff then proceeded to surface the westerly project one mile each way out of this shale pit, and after
completing this plaintiff wrote the letter of Apri1 20, 1933
(plaintiff's Exhibit No. 16; MS., p. 264), to the resident engineer, advising the engineer that he, plaintiff, would accept
10c per yard mile as an overhaul price, instead of the standard overhaul, on either one or both of the projects if the
surfacing material from the clay pit at Station 215 was used.
In t11is letter plaintiff advised the engineer that he only had
a few hundred feet to finish on the trial section, and requested
a prompt reply. After this letter of April 20th was written
plaintiff met the engineer on the project about the time the
top surfacing of the trial section was completed, and the en-
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gineer advised plaintiff that he could not spend that much
money in overhaul, and it would he necessary to get the material at a shorter haul, and that he, the cnb>ineer, thought
the material could be obtained within the free haul limit (1'1S.,
p. 57). At that time plaintiff ha<l finished surfacing two of the
seven miles of the westerly project out of this clay pit. A!ter
his letter of April 20, 1933, was written, and he was advised
by the engineer that the use of the matel'ial from this clay
JJit involved too much overhaul, the engineer referred plaintiff to Inspector Hichartls, who was to locate surfacing material for the westerly project at other places so as to provide
a shorter haul, and thereafter plaintiff obtained this material
when and as directed by the inspector, from 1.0 to 20 different places, and completed the top soiling of the ,,•esterly project. On the westerly project plaintiff was entitled to a certain overhaul, but the suit here only involved the easterly
project. In this connection, it is important to note that after
tlie westerly project was top soiled (.MS., p. 59), and before
top soiling on the easterly project was commenced, plaintiff's
brother, his foreman, contacted .Mr. vVilliams, the inspector
on the easterly project, and hauled all of the material for
this easterly project, a part from the pit above mentioned,
and part from other pits and fields exactly as directed and
required by Inspector ,villiams (.MS., pp. 60-61). The above
testimony of plaintiff is not co11tradicted by the resident engineer, Carter, who testified, and the defendant did not even
call Inspector Richards or Inspector ·wmiams to testify. It
is, therefore, obvious that plaintiff did not waive his right
to overhaul, except in part, as to the two miles of the westerly
project not in suit, and thnt when Chief Engineer Lemon
wrote his letter of September 15, 1933 (:i\IS., p. 273), and his
letter of September 29, 193:J CMS., p. 275), refusing to pay
plaintiff, the Chief Engineer did not have the entire facts before him relative to the matter in controyersy, and that in
writing the letter of April 3, 1933 (l\IS., p. 263) to Inspector
Richards, both plaintiff and Inspector Richards understood
that it applied only to the experimental section of one mile
each way from the clay pit.
DJ.lJFENDANT DEMURRED UPON THE GROUND THAT
A FAVORABLE AWARD BY THE IUGTHYAY COMMISSIONER "'\VAS A CONDITION PRECEDENT TO
PLAINTIFF'S RIGHT TO RECOVER.

This demurrer (paragraph :3; MS., p. 21) was overruled
and as shown by the instructions requested by the defendant'
this defense was abandoned, and no issue of fact thereon wa~
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submitted to the jury, but in an abundance of caution petitioner here points out that this is not. a tenable defense, because the provision of the contract referred to deals with
disputes and difficulties arising from · the prosecution and
fulfillment of the contract, whereas, in the case at bar the
question involved did not arise from the prosecution or fulfillment of the contract, but involves a determination of what
the Commonwealth agreed to pay for overhaul. It is obvious
that it would be against public policy to permit even the highway commissioner to determine the actual terms of the contract which had been made.
In this connection we rely upon the following Virginia
cases:

Johnson v. Bunn, 114 Va. 222.
Cornell v. Steele, 109 Va. 589.
Norfolk & Western R. Co. v. Mills ct Fafrfaa;, 91
and
Mills & Fairfax v. N . .& W.R. Co., 90 Va. 523.

Va.

613,

CO:\[MF.il~TS ON OPINION 01? THg LEARNED TRIAL
JUDGE.
The opinion of the learned judge of the trial court appears
in the Record, MS., pp. 32-39. This opinion seems to be based
·
upon the finding by the court as a matter of la~~:
1. '' That the Department of Highways had ordai11ed that
there would he no allowance for overhaul."
2. That plaintiff, as a matter of law, was estopped to assert that he made a bona fide bid expecting the allowance of
overhaul, because defendant had proved that on March 28,
1932 (l\:lS., p. 282), a circular letter had been sent out from
the department by A. H. Pettigrew, Senior Assistant Engfoeer, which reads as follows:

"'Ve are sending you herewith our blank forms of affidavits Nos. 1, 2 and 3 which you will please fill out and return
to this office on or before April 15, 1932.
"The filing of your affidavits Nos. 1, 2 and 3 is a prerequisite to be added to our mailing list and being sent plans
and proposal. Affidavits on file previous to 1932 will not
be considered for this year's work.
'' '\Ve are also enclosing ERRATA SHEET which should
be attached to and made a part of the Virginia Department
of Highways' Specifications of January 1, 1931. ''
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and that petitioner, under date of March 31, 1932, answered.
this letter from his office at Louisburg, N. C.,. as follows:.

'' I beg to hand you herewith questionnaire and financial
statement fully completed as per· your circular letter of recent date. In the event the1·e is further information desired,,
please advise.'' (MS., p. 283.)
and
3. That as a matter of law a bidder is bound by the plans.
and specifications on .file in the Department of Highways for
examination by the prospective bidders, and inferentially that
there must be only one plan and specification, and the department is without power to furnish bidders with copies
of the plans and specificutions covering any p1·oject, to be
let.
4. That because of the ignorance or carelessness of plaintiff in failing to inform himself of the plans and specifications which were available at the office of the department, he
was not entitled to recover on a qican.tinn meruit.

It is also interesting to note the following comment and remarks of the learned judge below:
"There is no controversy as to the quality of the work performed by the contractor, nor of its completion (not) in accordance with the plans and specifications and the Commonwealth is the beneficiary of the o\·erhaul, but even taking
those facts into consideration it is not for the Court to say
that the claim should be allowed. If this were done it would
place a premium on ignorance, carelessness or lack of diligence on the part of contractors, and encourage those wl10 lose
on projects to assert such claims as the one asserted here,
and there would be no stability in a written contract and the
Commonwealth of Virginia would be in a constant state of
jeopardy." (MS., p. 37.)

•

•

"It is not for the court to pass upon the question of the
policy of the Highway Department, nor its method of giving
information to prospective bidders, or how any changes in the
specifications should be broug·ht to tlie attention of prospective bidders as in the instant case, but it is easy to see
that had the Highway Department been more careful in bringing to the attention of prospective bidders, any changes in
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the specifications, controversies of this kind would not be in
Court. It would have been so easy in the proposal sent out
by the Highway Department to contractors of record, to directly call their attention to such an important amendment
as that relating to a clisallowance of overhaul, which heretofore had been allowed. It should know, and probably does
know, that many of the contractors with whom it deals are
uneducated and unversed in many of the details and construction of specifications, particularly is this true as to
amendments or changes covered by En~ata Sheets. If in their
proposal where reference is made to the hauling of gravel,
there had been inserted, "No O'Verhaul allowed,,, or, "See
amendment em,bodied -in Errata Sheet of
date", then
this contractor would not stand to lose $15,265.10, and this
litigation would ha~e been avoided." (:MS., p. 38.)
1.

\Ve submit that the evidence do.es not justify a finding thnt
the Department of Highways had onlained that there would
be no allowance for overhaul. The evidence of Commissioner
Shirley CMS., pp. 160-6) seems to us to justify the conclusion
that neither he as commissioner, nor the highway commission,
adopted any change in policy with ref ere nee to disallowing
overhaul beyond the free haul limit of 1,000 feet. At }.18.,
p. 160, the Commissioner says that no such action was taken
either by him or by the commission, that "the specification
was changed by the chief engineer". ( Again (:MS., p. 161)
the Commissioner says :
"No, each job carries some special provisions with it. Those
arc general specifications and the engineer in getting. up a
job fits the specifications to the job. The State Highway
Commission doesn't know anything about those slight
changes. That is done by our Chief Engineer. He may make
a doze·n changes in general specifications on a job but that is
done before the proposals are sent out and he is notified."
This question and answer appea1· on MS., p. 162:

"Q. That is to say, where there are any changes in the
general specifications, that is done before the proposals are
sent out and the contractor is notified or should be notified 1
'' A. Yes, the Chief Engineer makes all the changes.''
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Again, the Commissioner says (MS., p. 162):

"The Chief Engineer ·will have to answer that question. I
don't know why he changes it. That is up to him. He had
some reason fo1· it. The Commission made no changes. The
Commission didn't take any action on making any changes in
that policy and specification. That is made by the Chief Engineer.'' .
Again (:MS., p. 162) he answers to the effect that the commission itself never adopts any policies along that line.
In this connection .Mr. Ragland testifies (.MS., p. 79):

'' Q. In making previous contracts with the Highway Commission of Virginia where an overhaul was not to be allowed,
what has been the custom with the Department as far as you
arc concerned, in stating that in the proposal 1
'' A. It has always been the custom of the Highway Department of Virginia, as well as elsewhere, when they were not
going to allow overhaul, to so state it in the proposal and
show you where the material is coming from so you could
determine the price yourself on what it would cost to haul it
that distance. It has been tho custom of all of them I have
ever worked with."

2.
The mere fact that the proof shows that the circular letter
of March 28, 1932 (MS., p. 282), was 1·eceived at Ragland's
office, and was answered (l\IS., p. 283), does not, we submit,
conclusively estu.blish either that an errata sheet was actually
enclosed with this circular letter, or that if enclosed, it ever
·came to Ragland 's attention. But, if we· are in error in tl1is,
the fact that the circular letter mav have been received at
his office in Louisburg, .N. C., on ~iarch -29, 1932, enclosing
the errata sheet, did not necessarily give Ragland knowledge
of the contents of the errata sheet. Even if he had read
the errata sheet in detail he could still have acted in good
faith in bidding, because his bid was submitted months later,
and further because, according to Ragland 's lifelong experience, the disallowance of overhaul in a road construction coutract could only apply where the distance of the haul was
disclosed before the bidding.
In this collnection, while the circular letter referred to an
"errata sheet", no reference was made, and no attention was
called to any change in the established basis of payment for
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overhaul, and certainly it cannot be asserted for the Commonwealth that the language contained in the errata sheet with
reference to overhaul put him upon notice that thereafter,
in submitting bids to the Highway Department of Virginia he
was expected to submit a hazardous bid and was to speculate
as to the distance of the haul which might be required in
the perf orrnance of the contract. The time for the department to mention the errata sheet and advise the bidder that
he would have to select at his risk the clay pits, and that the
unit price was to cover all hauling regardless of the distance,
was in the proposals sent out by the department covering the
letting of this contract.
Mr. Nello Teer's office at Durham, N. C., also received the
circular letter referring to the errata sheet and requesting
the return of questionnaires, and replied to this letter on April
15, 1932 (MS., p. 286), returning the affidavits which were
requested. Yet, .Mr. Teer, in submitting his bid in competition
with Ragland, expected to receive overhaul.
There was a total of 8 bidders on this project (MS., p.
288), and although five of these bidders were residents of
Virginia, the Commonwealth summoned only two to testify:
Mr. Charles H. Haymes, of Chatham, Virginia, nnd Mr. W.
\V. Tuck, of Virgilina, Virginia.
Haymes produced, not a bound pamphlet with the errata
~beet pasted in, but a loose copy of the errata sheet, and stated
that he had received this sheet and had knowledge of the
disnllowance of overhaul when he submitted his bid. This
witness admitted, however, that no clay pits or fields were
designated at the time he and the other bidders were i:-hown
over the project {MS., p. 192), and baldly admitted {MS., p.
193) that he submitted a speculative bid, and in_order to protect himself against Joss arising from the unknown cost of
ovcrhnul. In this connection, he bid a total of $30,000 more
than Ragland bid, and submitted a unit bid of 35c per cubic
yard, 10c more than petitioner's bid. Mr. Tuck testified that
lie had knowledge in formulating his bid on this project that
there would be no payment for overhaul. Yet, he admits
(MS., p. 198) that without knowing the distance of the haul he
could not figure his cost and such a bid would be speculative,
and that he could only be protected against loss if his inspector would accept soil procured within a haul of 1,000
feet.
This witness does not claim to have ever had a bound volume
of the Standard Specifications with the errata sheet included.
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The Highway Commission is an administratiye department
of the state charged with powers and duties defined by statute,
Chapter 83, Virginia Code of 1936.

Soutlteni Railway v. Commonwealth, 159 Va. 779, at 786.
The Commission has no legislative power to establish, promulgate or ordain rates of payment for work to be performed
by persons bidding for the construction of public highways.
The Commission might have the power to establish rates of
pay to be allowed for work done on force account, but even
in such instance a contract would be created by the acc(•ptance of the terms offered by the Commission. The Commission, however, does by Section 1969e of the 1936 Cocle (being
Section 5 of the Acts of Assembly of 1922, page 675 ), have
power "to let all contracts for the construction, improvement
and maintenance of the roads comprising the state highway
system". Certainly, in letting contracts the Commission acts
in an administrative capacity, and the actual execution of the
contracts and the preparation of the specifications must be
delegated to the chairman of the Highway Commission and
such assistants as he is authorized to employ by Section
1969b.
The learned judge refers to Section 8 of Chapter 403 of
the Acts of Assembly of 1922, page 677. This section 8 of
said acts is similar to Section 1969h, Code of 1936, except for
an amendment made in 1936 limiting the time for advertising
for bids from 20 days to 14 days.
By Section 1969f the Chairman of the Commission, except
for such powers as arc conferred by law upon the Commission
itself has "pJcnary powers for constructing, improvin~ nnd
maintaining the roads embraced in the State highway Rystem".
In the opinion refcrence is made to the requirement of the
statute that "The advertisement shall state the place where
the bidders may examine the plans and specifications. e e ,. "
The learned judge concludes that this provision is mandatory, and then concludes that:
"If the advertisement stated that the plans and specifications were on file in the Department of Highways for exnminntion by the prospective bidders, t11en those plans and specifications arc the authentic and binding specifications, and are
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superior to any other plans and specifications consulted by
any other bidder."
The record discloses that au advertisement which consisted
of a condensed summary of the proposal which was mailed
to the 175 or 200 contractors on the accredited list was also
published in the newspaper.· The notice or summary which
was published was not introduced in evidence. Petitioner
testified with reference to the general procedure as follows:

"Q. " 7ill you explain to the Jury please when a project
is to be let and bids received by the Highway Department
what the procedure is 'l
"A. They get out a regular form of notice and they mail
it out to all the contractors on their mailing list, a printed
form, showing the quantities and date bids are to be received
and usually states what day aud what hour that some engineer
will show you over the project, show you the lines, and I
reckon that is about the body of what is in that notice. ,
"Q. In other words, that is your information as to the location of the project and as to the c1uantities and type of work
and what is to be done?
"A. Yes. It also states the time the bids will be opened
and where." (:MS., p. 41.)
And on cross examiuation:

'' Q. Don't you recall that in the advertisements for bids
there is a statement to the effect that the plans and specifications are on file in the Richmond office or the local district
office?
"A. I think that is true. That is the usual regular form
·
of notice, I think.
"Q. And the plans can be seen red on payment of $5 'l
'' A. Secure a plan on the payment of five dollars?
''Q. Yes.
"A. Possibly $2.50. It might be $5 or $2.50. They had a
regular charge for plans if you secured them individuallv. I
don't remember whether it was $5 or $2.50. ''
~
The other reference to the advertisement appears MS.,
pp.168-169. It will appear that defendant's witness Thomas
was shown a typewritten paper from wl1ich he had made a
condensed summary; and that the latter paper was what was
advertised in the newspaper. Plaintiff objected to anvthing
other than the notice which was actuaUy published or sent to
the contractors, and the court sustained the objection, and as
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shown at l\IS., p. 169, the court stated that his recollection
was that ~Ir. Ragland had testified that "the advertisement
that appeared in the newspapers was that plans and specifications were on file in the Richmond office ~ "
and that
"I understood l\fr. Ragland to say he knew specifications were
on file in the highway department office and he had access
to them and anvbodv had access to them".
From the record it is, therefore, difficult to determine exactly what was in the condensed form that was published. It
no doubt stated that plans and specifications were on file in
the Department of Highways, but the evidence established,
as noted in the opinion CMS., p. 36): That the Highway Department as a matter of convenience did not require each
contractor to come to the Highway Department, but furnished
them with standard specifications and mailed the proposals
for any particular work to the 175 or 200 accredited contractors (i\IS., p. 173).
It is admitted that it was the purpose and intention of the
legislature to require public advertising before contracts involving the expenditure of more than five thousand dollars,
except in cases of emergency, were entered into. This is
a salutary provision, because it enables the Commonwealth
to obtain competitive bidding and also brives to the general
public and to all prospective bidders, whether on the accredited mailing list or not, notice of the contemplated public
works. This provision may be mandatory to the extent that
the Commission might be enjoined from awarding or accepting performance of any coutract which had been let without
public advertisement. Assume that the Commission, through
inadvertence or otherwise, failed to publicly advertise the
proposed letting, or that such advertisement had only been
published for eighteen days instead of twenty days prior to
the letting, as then required, and thereafter a contract had
been made iu good faith on competitive bids and the project
awarded to the lowest bidder, and the contract actually performed by the bidder. Could it be contended that although
the advertisement was irregular· and the proper procedure
had not been followed, that the contractor and the State were
not bound by the contract which they had made, and that the
State was not obligated to pay for the work done in accordance with the contract which had been actually made Y Such
an irregular letting without advertisement might render the
contract voidable at the suit of the Commonwealth or of some
interested party, but it certainly would not make the contract
illegal and void in the sense that after the contract was fully
executed the Commonwealth would not be obligated to pay for
the work done in acrordauce with the terms of the contract.
$

''
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The next provision of the statute is that "The advertisement shall stutc the place where bidders may examine the
plans and specifications and the time and JJlace where bids
for such work will be opened by the Commission". This cannot have been intended as an exclusive provision. The statute docs not provide that the only place the plans and specifications muy be examined shall be in the office of the Highway Commission, and it was surely contemplated that the
Commission should have power to prepare as many sets of
plans and publish as many books of Standard Specifications
as it deemccl necessary and furnish these to prospective bidders, either through mail or otherwise.
The evidence shows that the advertisement was a mere
synopsis of the contemplated work and that the details of
the project were set out in the proposal, all of which were
based upon the Standard Specifications and such special provisions as had been made applicable thereto. Let us assume
that the aclvertisement stated that the plans and specifications
were on file at the office of the Highway Department. Certainly the department had full power to furnish, either by mail
or delivery, copies of these specifications to prospective bidders. .As pointed out, the proposal and the contract referred
to the Standard Specifications, and a copy of these was
actually furnished to Ragland by the department when the
contract wus mailed for his signature, and was exactly similar
to the booklet he had on hand. Neither the proposal nor contract statccl that the specifications referred to were those on
file with the depadment. The proposal and contract referred
to the Standard Specifications, and these were furnished by
the department to Ragland.
The other provisions of this statute are material in this
connection. As stated, the highway -0onunissio11 has general
power '' To lot all contracts for the construction, improvement
and maintenance of the roads comprising the State highway
system'', und
The power to make contracts granted to the Commission
contemplates that after general notice is given to the public
by advertisement, the department will then receive bids on
plans and specifications and proposal forms which it prepares and furnishes and makes the basis of a :final agreement.
It may accept or reject all bids, but it is fundamental that it
must first come to an agreement witl1 the bidder, and the department certainly has incidental power to furnish bidders
with copies of the plans and specifications covering the particular project to be let to contract. Certainly neither the
department nor its chief engineer can formulate a specification, or a "special provision", and make these a part of the
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contract merely by intending to do so and filing such a specification or special provision in the archives of the department. What the department does cannot haye the force and
effect of a law or a regulation binding prospective bidders,
unless it actually promulgates and brings notice of its intended action to the attention of the prospective bidder.
If we assume that Ragland had not relied upon the book
of Standard Specifications which the department sent him,
which was exactly similar to the book he had on hand when
he formulated his bid, and hucl gone to the office of the department and requested another book of Standard Specifications, there is no reason to believe either that the book which
would have bee:n furnished him would have contained the
errata sheet, or that if the book had contained. such errata
sheet this would ever have come to his knowledge, inasmuch
as the evidence clearly shows that the department never took
the trouble to show that the book contained any errata sheet
by appropriate reference in the table of contents or by notations made on the pages of the book to which Ragland was
referred.
In Aetna Casualty .d; Surety Cu. v. Earle-Lansdell Co., 142
Va. 455, 129 S. E. 263 :
The Highway Commission hud tu ken a bond from a contractor as 1·equired bv Section 8, Chapter 403, Acts· of Assembly 1922, the bond as executed obligated the contractor and
his surety to pay "for all labor and materials" furnished ·in
the construction of the highway; the '{>rovision of the statute
did not expressly authorize the inclusion of such a provision
in the obligation of the bond. In other words, the statute
provided for a contractor's bond conditioned '' upon the faithful performance of the work in stl"ict conformity with the
plans and specifications for the same". The court held that
the enlarged provisions of the bond were binding on the contractor. In arriving at its decision the court considered the
statutes creating and defining the powers and duties of the
Highway Commission. In this connection the court says :
"There is 110 statute providing.for uniform contracts, plans
or specifications for the building of highways. All of tliese
particulars rest in the control and are confided to the discretion of the State Highway Department, vested with plenary
power, so that when the General Assembly provides for the
makin~ of contracts for particular work and for bonds for
the faithful performance of that work in confonnitv with the
plans and specifications therefor, it is perfectly app.arent that
the obligations of the contractor and his surety under such
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bonds are determined by the specific plans and specifications
and the contracts so referred to. Having broad general powers to construct highways and to rel1uire bonds for the faithful performance of the work implies the authority to do
everything which is essential thereto, in order to accomplish
the main purpose-that is, th~ doing of the work. But how
are the obligations of the contractor to be determined except
by reference to the plans and specifications, contracts and
bonds for the execution of that specific world All of these
are indissolubly linked, and it is for the enforcement of each
and every one of the contractual obligations thereby created
that bond is required.
"The general authority to build roads and to make contracts therefor is specifically given by the statute. Authority
to make contracts certainly includes the power to specify or
negotiate the terms and conditions thereof, es1Jecially such
as will best promote speedy construction, so the express statutory power to take bonds for the 'performance of the work'
necessarily implies the performance of such work pursuant
to such contracts, otherwise there would be no measure of
the obligation. It is thus impossible to divorce the work from
the contract, or to conceive of work to be done, except as required by the contract to do it.''

•

•

"The General .Assemblv was wise when it declined to
specify the precise character of the roads to be constructed,
of the materials to be used, or how best to assure their quality
and adequate supply, or any of the details of such plans,
specifications, and contracts. ~1 he chairman of the Highway
Commission has been by statute empowered, in the exercise
of his discretion, to make the provision which is here challenged, because it is so proper for the maintenance of the
credit of the contractors and for the assurance of payments
due to those who labor on road construction and furnish the
materials therefor, to the end that. lack of labor and materials
shall not impede or obstruct highway construction.''

•

•

•

"Our conclusion is that this statute vests in the department the power and impose!'3 upon it the duty of prescribing
the form of contracts with all of their incidental provisions,
and that the statute prescribing a bond was not intended
either to limit these powers, or to prescribe in precise words
the sole conditions of such bonds. The general language of the

46

Supreme Court of Appeals of Virgiµia

statute is broad enough to cover all the incidental provisions
embodied in the contract and in the bond which is sued on,
which are clearly promotive of the main purpose."

It was argued by defeudaut that the word "specifications"
used in the act meant those filed at some designated place,
and that a bidder is bound by any amendment to such specifications even though they arc contrary to the specifications
referred to in the proposal furnished by the department on
which he bids.
We repeat that the obvious object of the statute was to
give publicity to the letting of contracts and to the plans and
specifications therefor .. The statute expressly provides, "The
contract shall be let to tho lowest responsible bidder for the
particular work covered in tho bid''· Further, that the contractor must giye bond "conditioned upon the faithful performance of the work in strict conformity with the plans and
specifications for the same". The department, no doubt, with
the knowledge of the legislative as well as the executive branch
of the government, has made a practical construction of this
statute in accordance with its obvious purpose, and has since
its organization, in order to give wi~e publicity to the Standard Specifications, had these printed in large quantities in
book form and distributed them to the road contractors
throughout the country. They are used by all persons having business with the clepnrtmont, and are published by the
public printer under the direction of the department.
It was further suggested that the court should in effect add
a special clause in the proposul or in the special provisions
and construe the contract as ref erring to '' the 1931 book of
Standard Specifications on file only in the office of the department at Richmond, Virginia, as amended by an errata
sheet adopted March, 1932, which disallows overhaul in all
cases even where the clay pits are not known to the denartment or the contractor at the time of the letting''.
. ·we agree that the statute contemplates that bids should be
submitted on specifications prepared and furnisl1ed by the department to prospective bidders; that a contractor should not
be permitted to bid on his own specifications or on those
which he negligentlv assumes to be the applicable specifications for the particular work. But when the Commonwealth
of Virginia, acting through the Department of Highways,
compiles, publishes and distributes for use of the department, public officials, prospective bidders and persons with
whom it contracts, a book bound by the public printer at the
public expense, carrying the impression of the seal of the
Commonwealth, it would seem that even the road contractor
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could rely on what the department represents to be the basis
on which it would !lay for work actually done in reliance upon
the written representations of the Commonwealth.
In Redd v. Supervisors of Henry County, 31 Gratt. 695,
in considering the difference between a mandatory and a directory statute, the court says:
''Nor must we fail to distinguish between provisions that
arc mandatory and such as a1·e directory merely; by which
latter is meant those provisions that are to be considered as
giving directions which ought to be foil owed, but not as so
limiting the power in respect to which the directions are given
that it cannot effectually be exercised without observing them.
Cooley's Constit~tional Limitations, 741 marg. p. Those directions which are not of the essence 9f the thing to be done,
but which are given with a view merely to the proper, orderly and prompt conduct of the business, and by a failure
to obey which the rights of those interested will not be prejudiced, arc not commonly regarded as mandatory; and if the
act is performcd, but not in the time or in the precise mode
indicated, it may still be sufficient, if that which is done accomplishes the substantial purpose of the statute.''
Town of Victoria. v. Ice Cmnpany, 134 Va. 124, U.St,

CASES RELIED ON BY DEFENDANT.
The defendant relied on Moore v. Ramse.lJ (Minn.), 115 N.
"\V. 750. There the plaintiff sued to recover a reasonable sum
nuder a contract with the defendant County covering the grading of a certain road above its level, for being required to
Jmul the clay and gravel required for the work a greater dishmcc than 2,000 feet.
The specifications provided, "There will be no allowan<>e
for overhaul on material moved 2,000 feet or less". The court
said:
"Inferentially there would be an allowance for-overhaul on
material moved more than 2,000 feet."
Three sets of specifications were prepared, one for the use
of the County Auditor and Board of Supervisors, another to
he given to the contractor -who was awarded the job, and a
third for use in the surveyor's office. Both the set of specifications in tJie surveyor's office and the contractor's set contained the clause just quoted. The set in the County Auditor's office did not contain it. The County Auditor adver-
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tised for proposals as per plans and specifications filed in
the office of the Coun.ty Surveyor. Plaintiff tendered a hid
expressly in accordance with the plans and specifications in
the office of the County Sm·'!eyor. The contract referred to
the plans and specifications therefor and to the bid and proposal (of the contractor), which said plans and specifications
were also referred to as being annexed to and made a part of
the contract. In the copy of the specifications actually nnnexed to the contrnct the clause quoted clicl not appear.
The trial court held that the specifications actually annexC'd
to the contract were in fact a part of the contract, but on appeal this holding was reversed because the specifications on
file in the County Surveyor's office were the actual specifications bid on by the contractor and therefore formed a part
of the contract. In this connection the court states:
"In full sympathy with the avowed desire of the trial conl't
io protect the public, we are reluctantly compelled to ren<'l1
the conclusion that the reference bv the contract to the hid
and proposals which incorporated· the clause must be construed as making that clause a part of the contract, although
the plans and specifications annexed did not c.ontain it. It
is elementary that, where a contract refers to another instrument as a part of itself the terms of such instrument are inInasmuch as the contra('t
corporated into the contract. "'
awarded referred to the bid and proposal, and the bid and
proposal contained the clause, the clause was a part of the
contract."
,i;

•

·we, suggest this case is authority for our original contention that inasmuch as the proposal and contract specifically
refer to the Standard Specifications as the basis of payment
for overhaul, the provisions of such Standard Specifications
formed a part of th,e contract and the Commonwealth cannot
be heard to say that it actually intended to refer to an muendment of these specifications at variance with the Stnnclm·cl
Specifications expressly made a part of the contract and proposal.
In the' 1.lfoore v. Ramse!I case the further defense wns made
that the County had no authority to enter into the contract
and that it was illegal and the refore not binding. As to this
contention the Court says:
"In view, however, of the fact that the contract has been
executed, the work done and the benefit c.onferred on the
County, tl1e question as to the ultra vires character of the
contract has been eliminated."
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The case of Mazct v. Pittsburgh, 137 Pa. 548, 20 Atl. St.
693, was cited by defendant.
This was a suit in equity by a taxpayer, and the object was
to enjoin the City from awarding and accepting performance
of a paving contract. .As the court says, there was one issue:
"This leaves the contention to bP. dP.cided from the naked
question of power in the city authorities to enter into the contract in question in the manner in which it was done.''
The state statut~ provided:
"The work and materials required by the City shall be performed and furnished under contract to be given to the lowest
responsible bidder under such regulations as shall be prescribed by ordinance, and it shall be the duty of councils forthwith to enact such ordinances.''
The ordinance passed by the council pursuant to this statutl( required:
"(1) That contracts should be let only after proposals
therefor shall have been invited by advertisement in the official newspapers of the city for not less than five days.
"(2) That all contracts, after such public notice, shall be
awarded upon such specifications as shall be approved hy
the Department of Awards."

A further ordinance authorized the Department of Awards
of the City of Philadelphia to advertise in accordance with
the state statute and the city ordinance for proposals for
paving and curbing Craig Street. Pursuant thereto, advertisement was made,
"For scaled proposals for grading, paving and curbing
Craig Street." Bids to be received before August 28, 1888.
The advertisement gave no information as to the kind or
scope of work required, but stated,
"Plans and specifications can be seen and blanks for bidding can be had at this office." • * '~
Referring to the office of the Chief of the Department of
Public Works. Tho bill alleged and the chancellor found that
there were no specifications whatever special to Craig Street
except a plan showing its surface for grading, the number of
square feet of paving to be done and the number of Jineal
feet of curbing to be set. Further, "There were no specifications as to what is called an 'asphalt pavement' ". As to thnl
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kind of pavement bidders were directed to· prepare their own
specifications and that was clone by each of the bidders. The
contract was awarded on specifications prepared by a contractor who proposed to furnish ''vulcanite asphalt pavement", a kind neither called for in the ordinance nor in the
advertisement.
The court held that complainant, a taxpayer, was an interested party and was entitled to an injunction against tl1e letting and performance of the contract in question, because, in
fact, no competitive bids had been received, as no specifications had been prepared as required by law.
It is obvious, however, that if this contract had been fully
performed, even if its letting was irregular and unadvertised, the contractor would have been entitled to the compensation agreed upon in the contract based on his bid.
In the case of lla11rahau v. Cit;11 of Janesville (Wis.), ]20
N. "\V. 482, relied on by the Commonwealth below, the contract01. . sued to recover around $5,000.00 which he claimed was
clue for excess costs he had incurred in the performance of a
contract, due to n mistuke of the City Engineer.
The contract required thnt the work he done "In accordance with and pursuant to the specifications therefor and the
profiles, plans and details thereof", all of which were made
a part of the contract. The contractor claimed that the City
Engineer had furnished him with a "bidding sheet" which
was a paper containing a computation made from the profiles, plans and specificntions, and which the City Engineer
claimed was furnished hY his assistant merelv as a courtesv
to the contractor. Thei·c was an error in the calculations
made by the Engineer on this "bidding sheet", but the data
from which the Engineer made his calculations appeared on
the profile plans which were made in detail and incorporated
as a part of the contract. The court determined that as a
matter of law the so-called "bidding sheet'' was not contemplated, called for or mentioned either in the statutP or
the contract; that it consisted of a mere computation which
the Engineer had made from the profiles and specifications,
and that inasmuch as the profile plans whic.11 were made a
part of the contract clearly set out the correct information
on which the contractor submitted his bid, the profile plans
themselves controlled; that the contractor had no right to rely
upon the computations made by the City Engineer of data
shown on the profile plans, inasmuch as the "bidding sheet"
was at variance with the profile plans and that the City was
therefore not bound hy what was shown on the ''biddinO'
sheet", as the City Engineer l1ad no authority to varv th:
written contract as made.
·
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We fully concur with the court's opinion in this case, hut
respectfully point out that it has no application to the case
at bar, for the obvious reason that plaintiff docs not rely
·upon any computation made by any official of the highway department whicl1 is at variance from the plans or specificaiions.
It was argued below that sending the book of "old specifications'' was the onlv mistake made by the department, and
that the Commonwealth should not be bound by the mistake
of a "file clerk". If Ragland had actually bid with knowledge of the amendment this contention might be sound. But
lie and Barrow have testified positively and the jury has found
that he bid on the Standard Specifications without knowledge
of any amendment, and that these were the specifications furnished him by the department with the contract. May we
again emphasize the fact that the Chief Engineer compiles
the special provisions and incorporates therein any amendment he desires to make to the Standard Specifications, and
that it was no ''file clerk" who failed to incorporate a provision in the special provisions that no overhaul would be
allowed, and it was no '' file clerk'' who failed to have the
!Jits designated before the contract was let.
'While defendant admitted that the verdict of the jury is
conclusive as to Ragland 's good faith in submitting his bid
and as to his lack of knowledge of any change in the basis
of pay to be allowed for overhaul, it is argued that, as to
his "means of knowing", the jury's verdict is not conclusive,
because it was argued there was an absolute duty on RagJa~d. to have visited the Highway Department and made in<1mr1es of l\Ir. Tl10mas whether he (Ragland) could rely upon
the special provisions and Standard Specifications and the
contract as prepared and submitted for his signature and
executed by Commissioner Shirley. ·we again emphasize the
fact tl!at Ragland had a right to rely upon the written representations and assurances of the officers charged with the
duty of making contracts for the department. The "means
of knowing" was understood by the jury to mean such knowledge as a reasonably prudent person should have acquired
by the exercise of ordinary care under the circumstances. The
instructions requested by the Commonwealth and given on
her motion clearly show this. When it is recalled that Raglan~ had had twenty-five years of experience in road building and in submitting bids and making contracts therefor,
and had never in his experience bid on a l1ighway project in
Virginia or elsewliere wheh oyerhaul was not to be allowed.
except in cases wl1ere this was shown in the proposal and
when the length of haul was also disclosed by the designation
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of the location of the pits before the bid was made, can it be
said that he failed to exercise reasonable care and that he
should have assumed there was u probability that the Commonwealth intended not to allow overhaul on the project t
Defendant also contended that because the district engineer
for the purpose of testifying in this suit recalculated the hauling done on the Turbeville project under ~ 1931 contract and
found that Ragland should have been paid from $300.00 to
$400.00 for overhaul and did not claim it, that he is estopped
from denying knowledge of the change in the basis of pay
for overhaul. The evidence on this point shows that Ragland's superintendent did not understand he had earned overhaul on that project and theref'ore never claimed any. Ragland himself had no knowledge that he was entitled to overhaul. Therefore, the fact that he did not claim it on the Turbeville project could not operate as an estoppel in pais.
The next argument made was that Ragland knew that the
Standard Specifications were changed from time to time and,
therefore, he should have made inquiry as to any possible
changes. May we again point out that under the establishl'd
practice of the department whenever there were a.ny amended
or supplemental specifications to be made applicable to a particular project, these were not referred to as a part of the
Standard Specifications, but were referred to and shown by
an appropriate clause embodied in the special povisions whieh
were made applicable to the particular project.
·
We have stated and restated, iterated and reiterated our
contentions so often as to become tedious and to produce in
· the mind of our reader a stnte bordering on complete boredom. If an apology is permitted we can only sug·gest that
our fault may be forgiven when we vouchsafe our comp]ete
confidence in the fundamental merit of our client's claim and
in the correctness of the jury's verdict.
Petitioner respectfully submits, for the reasons hcreinbefore assigned, that the judgment herein complained of i;;hould
be reviewed, reversed and nnnullecl and judgment entered for
plaintiff for the amount of the jury's verdict, with intPrest,
and therefore prays that to the judgment herein complained
of a writ of error be awarded, without supcrs,cdeas.
Respectfully submitted,
LINDSEY L. i\IOORE and
HARRI!3, HARVEY & BR,OW~,
Counsel for Petitioner.
By E. WALTON BROWN.
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I, the undersigned attorney at law, practicing in the Supreme Court of Appeals of Virginia, certify that in my opinion there is error in the judgment complained of in the foregoing petition for which same should be reviewed and reversed.
E. ·wALTON BROWN.
Received February 1, 1938.

M. B. W.
March 1, 1938. ,vlit of error awarded by the Court. Bond
$500.

M. B. W.

RECORD
VIRGINIA:

Iri the Circuit Court of the City of Richmond.
Record of the Proceedings had before the Court aforesaid,

in the Court room in the City Hall, in an action at law under
the title of C. A. Ragland, Plaintiff, v. Commonwealth of
Virginia, Defenclnnt, wherein an Order was entered on "Monday, the 23rd day of August, 1937, from which judgment of
the Court, therein contained, notice of appeal has been given.
Be It Remembered that heretofore, to-wit: At the Last
October Rules, 19:N, came the Plaintiff herein by his attorney
and filed his petition, which petition was duly matured and
docketed as Jll'ovided by law after service on the proper officials of the Commonwealth of Virginia, by the Sheriff of
the City of Richmond, which petition is in the following words
and figures:
page 2 } Virginia :
In tl1e Circuit Court of tlrn City of Richmond.
C. A. Ragland, Plaintiff,
'V,

Commonwealth of Virginia, etc., Defendants.
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To Honorable Julian Gunn, Judge of the Circuit Court of the
City of Richmond:
Your petitioner, C. A. Ragland, respectfully represents
that on October 21, rna2, he entered into a contract with the
Commonwealth of Virb•inia, through its Department of High·
ways, known as '' Project F-752HB-5-6 of said Departm,,mt
of Highways, covering the construction or improving of a
bridge over ,volf's Branch, Sta. 1017 +35, 10 miles from
Danville? in Pittsylvania County, Virginia, also for construct.
ing and improving a bridge over Sandy Creek, Sta. 1078 +83,
8.5 miles from Danville in Pittsylvania County, Virginia;
also for constructing 3.9 miles 10" 20' top soil, or natural
sand-clay mixture higlnvay, (same being a part of State
Highway Route No. 44) from 8.95 mi. Yv. of Turbeville to
2.82 mi. W. Halifax County line, Halifax County and Pittsylvania County, Virginia. A duplicate original of said con·
tract is in the possession of the Commonwealth of Virginia,
Department of Highways, and is hereby referred to and made
a part of this petition, as if fully set forth at length and in
detail herein.
That under said contract, being the part ther~of
page 3 ~ styled ''Proposal'', your petitioner agreed to furnish and spread approximately 12,595 cu. yarcls of
top soil or natural sand-elay mixture for surfacing of said
portion of said Highway, at an agreed price of 25 cents per
cubic yard.
That page 80 of the Standard Specifications being Pam.
phlct dated Jan. 1, 1931, furnished by defendants to plain·
tiff as the specifications covering said proposal prescribed
by the Commonwealth for the performance of said work, pro.
vided that the surface of said Highway should consist of top
soil or of a natural mixture of sand and clay, properly pro.
portioned and mixed to be laid on a sub-grade prepared as
required in said specifications, Page 80 of said standard speci.
·fications carried the further provisions:
"The surfacing material shall consist of top soil or natural
sand clay obtained from fields or pits designated by the En.
gineer. Befo1·e any surfacing material is used it first shall
have been approved by the engineer. The surfacing material
shall be free from trash or other foreign matter and contain
no stones or boulders that would fail to pass a one and onehalf (11/:!) inch ring. Should any material not designated
by the Engineer be placed on the road, it shall be removed
by the Contractor at his own expense.
The fields or pits from which the surfacing material is to
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be obtained will be furnished by the State free of charge to
the Contractor, but the Contractor must provide ~nd
}Jage 4 } maintain at his own expense, all necessary roads
for hauling the surf acing material to the road."
That said standard specifications, page 80, further expressly provided that the surfacing material, whether of top
soil or of a natural sand-clay, should be procured and deposited by your petitioner as directed by the Engineer of
said Department of Highways "within the free haul of one
thousand (1,000) feet and an allowance of one (1) cent per
cubic yard per· one lmndred (100) feet will be made for overhaul in excess of one thousand (1,000) feet".
That this compensation for overhaul was to be paid to your
petitioner in addition to the unit price of 25 cents per cubic
yard for "soil" or "natural sand-clay mixture" compacted
on the road, as set forth in said proposal made by your petitioner.
That in the performance of said contract, your petitioner
was required by defendant to dig, haul, and spread upon the
surface of that part of the highway to be constructed by him,
8,872.9 cu. yards of surfacing material, different froni top
soil, or natural sand-clay mL""tture, namely, a surfacing material known as shale.
That in addition to the above quantity of "shale", petitioner was required, and did furnish for the construction of
said Highway, the additional quantity of 3,789.6 cu. yards of
surfacing material, commonly known as Jop soil, or natural
sand-clay mixture.
That the above number of cubic yards of shale,
page 5 } and the above number of cubic yards of top soil, or
sand-clay, together aggregating 12,662.58 cu. yards
of surfacing material wns actually furnished by your petitioner to the Commonwealth of Virginia, Department of Highways, in the performance of said contract, and your petitioner
was paid and allowed therefor the unit price of 25 cents per
cubic yard, which payment included the "free haul" of' said
surfacing- material of 1,000 lineal feet.
Your petitioner further avers that he hauled 8,872.9 cubic
yards of the surfacing material known as shale, from the
shale pit designated by defendant, · an average distance of
11,350 feet (113% stations of 100 feet each), beyond the free
haul limit of 1,000 feet aforesaid, and thereby became and is
entitled to have and recover of said defendant, for "overhaul'' thereof one cent per cubic yard per hundred feet, which
is equal to $1.13% cents per .cubic yard, so, that your peti-
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tioncr is entitled to recover, as overhaul $1.13% for each of
the 8,872.9 cubic yards aforesaid, or the sum of $10,074.74.
Your petitioner further avers that in addition to the
S,872.9 cubic yards of surfacing material known as ''shale"
he also hauled an additional 3,789.6 number of cubic yards
of top soil, ol' sand-clay for said road, of which 1,931.2 cubic
yards was overhauled by your petitioner in excess of the 1,000
lineal feet free haul, an average distance of 13,i65 feet ( or
137.65 stations), for which he is entitled to have and recover
of defendant, one cent per cubic yard per hundred feet, which
is equal to $1.3765 per cubic ynrd, or a total of 1931.2 cubic
yards at $1.3765 cubic yards aggreg·ating $2,658.29.
page 6 ~ Your petitioner further avers of the 3,789.6 cubic
yards of top soil or sand-clay aforesaid, 1,858.4 cubic
yards thereof were hauled by your petitioner, an average distance of 13,625 feet ( or 136.25 stations), in addition to the
free haul of 1,000 feet, whereby yout petitioner became, and
is entitled to recover of said defendant for said overhaul, at
the rate of one cent per cubic yard for each huudred feet
of said overhaul; that is, at the rate of $1.3625 for each of
said 1,858.4 cubic yards overhauled, to-wit, the sum of $2,532.07.
That your petitioner is entitled to recover of said defendant for the three items aforesaid as follows:
(a) For overhaul of 8,872.9 cubic yards of shale, $10,074.74
(b) For overhaul of 1,931.2 cubic yards of top soil 2,658.29
(c) For overhaul of 1,858.4 cubic yards of top soil 2,532.07
a total of

15,265.10

on which said sum yout petitioner claims interest at legal
rate from December l, 1933, until paid.
That your petitioner perfo1111ecl and fulfilled the provisions
of said contract to be by him performed and fulfilled, in a
faithful, efficient, and workman-like manner, and thereby became, and is entitled to have nnd receive the contract price
agreed to he paid by the Commonwealth of Virginia, for the
performance of said contract, including the overhaul of surf acing material, as aforesaid, but has never received pavment for any overhaul of surfacing material.
•
page 7

~

IMPLIED CONTRACT.

}:our p~titioner further represents that he made the proposal to chg, haul and spread the 12,595 cu. yards of top soil
or natural sand-clay mixture, aforesaid, for the unit price
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of 25 cents per cubic yard, in the honest belief that the specification prescribed by the Department of Highways, as aforesaid (Page 80 thereof, being referred to in said proposal),
exp:essly provided a base rate for overhauling said surfacing material of one cent per cubic yard per hundred feet
for hauls in excess of one thousand (1,000) feet. That this
provision was material, and ·your petitioner would not have
agreed to the unit price of 25 cents per cubic yard for hauling and spreading said surfacing material without the accompanying allowance for overhaul in excess of 1,000 feet.
That at the time said proposal was made and accepted by defendant, the fields or pits from which the surfacing material
to ho used on said job was to be taken, had not been selected
or designated by said Department of Highways, or its Engineer, so, that your petitioner had no means of knowledge
of the distance said surfacing material would have to be
hauled. That, in fact, the places from which the surfacing
material actually hauled in the performance of said contract
were taken were not designated until a few days before work
of digging aud hauling was actually begun. That if the Commonwealth of Virginia contends a different specification was
applicable to said work, and it did not intend to make any
allowance for overhaul of said surfacing material
page 8 ~ made in excess of 1,000 feet, and is able to establish
its contention by proof, it is apparent, and your petitioner here avers that there was never any "meeting of the
minds'' of the contracting parties covering the basis of payment for said overhaul, and therefore, no contract existed
g·overning· this compensation.
Your petitioner further shows that having hauled the 12,662.58 yards of surfacing material for said job, as heretofore
~et fo.rth for the excess distances aforesaid, your petitioner
1s entitled to have and recover of the Commonwealth of Virginia, on an implied contract, under the common counts of
general assumpsit, said sum of $15,265.10, with interest thereon from December 1, 1933, until paid, for the work and labor,
care and diligence of your said petitioner before that time,
done, performed and bestowed in and about the business of
said Commonwealth of Virginia, Department of Highways,
and for it and at its special instance and request.
Your petitioner further avers that for the overhaulino- of
said 16,662.58 cubic yards of surfacing material as he1:'einbefore detailed, your petitioner is in any event entitled to
have and receive of said Commonwealth of Virginia, so much
money as he reasonably deserved to have for the work and
lab~n· done for said Commonwealth as aforesaid, and your
petitioner avers that on a quantu11i mernit basis he is reason-
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ably entitled to the payment for said overhaul at the rate of
one cent per cubic yard for every hundred feet of said overhaul in excess of 1,000 feet of free haul, to-wit, said
page 9 } sum of $15,265.10.
Your petitioner further represents that pursuant
to Section 2173 of Chapter 91 of the Code of Virginia, he
has heretofore presented his claim against the Commonwealth
of Virginia, as embodied in this petition, to Hon. L. McCarthy Downs, Auditor of Public Accounts, and to Hon. E.
H.. Combs, Comptroller, who have disallowed the claim in
whole, and the refore your petitioner has a right to file this
petition, of which this Honorable Court has jurisdiction under the provisions of Cliapter 103 of the Code of Virginia.
Your petitioner therefore prays that this Honorable Court
will entertain jurisdiction of this petition; that Honorable
L. McCarthy Downs, Auditor of Public Accounts of the State
of Virginia, and Honorable E. R. Combs, Comptroller, may
be made parties defendant hereto and required to file an
answer stating the objections to petitioner's claim, if any can
be asserted on behalf of the Commonwealth of Virginia; that
proper process may issue; that Your Honor may cause a jury
to be impaneled to ascertain any facts which are or may be
disputed, and to determine the amount of your petitioner's
claim, which is not admitted by the Conunonwealth of Virginia, and that your petitioner may have his claim established,
and all such other and further relief as may be permitted
him under the statutes for such cases made and provided.

•J. A. RAGLAND,
By: HARRIS, HARVEY & BRO"\VN and
LL'\fDSY L. MOORE,
His Attys .
.Address, Danville, Virginia.
page 10 }

And at another day, to-wit: At a Circuit Court
of the City of Richmond, held in the Court room
of said City in the City Hall thereof, on Thursday the 14th
day of March, 1935.
Virginia:

In the Circuit Court of the City of Richmond.
C. A. Ragland, Plaintiff,
again.st
Commonwealth of Virginia, Defendant.
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ORDER.
'This day came the defendant, by her attorneys, and moved
the court that she be allowed to file certain pleadings in this
cause, and the coui·t doth grant said privilege.
Thereupon, the d9fendant, through her attorneys, did file
a demurrer to the petition filed in this cause, an answer
thereto and a plea of payment.
page 11} Virginia!
In the Circuit Court of the City of Richmond.
C. A. Ragland, Plaintiff,

a.ga-inst

Commonwealth of Virginia, Defendant.
DEMURRER.
The defendant comes and says that the petition filed in
this cause is not sufficient in law and for grounds of demurrer
assigns the following:
That, while the "Specifications" of tlie Virginia Department of Highways, in effect January ,l, 1931, to which petition refers in count one of his petition-section 9, paragraph
4, page 81-make an allowance of one cent per cubic yard per
one hundred feet for overhaul in excess of one thousand feet,
that provision of the "Specifications" was not in effect upon
the date of the contract between petitioner and the Virginia
Department of Highways, said contract having been executed
on October 21, 1932, as certain changes were made in the
"Specifications" by which it was provided, under the title
"Top Soil or Natural Sand Clay :Mixture", that the last sentence of Section 9, paragraph 4, page 81, should read as fol. lows (Errata Sheet-January l, 1932, to be used with Specifications January 1, 1931, page iv):
"All soil shall be deposited as directed by the Engineer.
No allowance will be made for overhaul."
page 12 }

The above quotation was substituted for the last
sentence of Section 9, paragraph 4, page 81, which
read as follows:

"All soil shall be deposited as directed by the Engineer
,vithin the free haul of one thousand (1,000) feet and an al- ·
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lowance of one (1) cent per cubic yard per one hundred
(100) feet will be made for overhaul in excess of one thousand (1,000) feet."
The refore, at the time the said contract of October 21, 1932,.
was entered into there was no provision for the payment of
overhaul of top soil or natural sand clay mixture, and hence
petitioner is not entitled to recover anything of the defendant by virtue of the first count contained in his petition.
2. In count two of t.he petition, the plaintiff alleges there
. was an implied contract and that the petitioner is, therefore,
entitled to compensation on a quantum nwruit basis. Having
entered into a written contract, petitioner cannot set up an
implied contract, and ]1is recover, if any, must ho based upon
the terms of his written contract, a copy of which is made
a part of the petition.
C01'HIONW,EALTH OF VIRGINIA,
By Counsel.
EDWIN H. GIBSON,
D. GARDINER TYLER, p. cl.
Asst. Atty. General.

page 13 } Virginia :
In the Circuit Court of the City of Richmond.
C. A. Ragland, Plaintiff,
against

Commonwealth of Virginia, Defendant.
.AJ.~S'\VER.
The Commonwealth of Virginia, the defendant herein~ for
answer to the petition filed in this case, or to so much thereof .
as she is advised it is necessary to answer,' answering, says :

1. That petitioner and the Commonwealth of Virginia by
its Virginia Department of Highways, entered into a ~ontract upon October 21, 1932, as is stated in the petition a
duplicate copy of said contract being filed herewith and asked
to be read as a part of this answer.
T~e itc.m of. the. proposal, ~Y virtue of which petitioner is
makmg his claim, 1s that of lns estmmte of 12,595 cubic yards
of toP. soil or natural sand-clay mixture for use upo1i and
in building 3.9 miles of top soil or natural sand-clay mixture
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highway in Halifax and Pittsylvania counties, Virginia, Route
No. 44, Project No. F752HB5-6,
Petitioner, in making his bid, certified that he had carefully and to his full satisfaction examined thP. specifications,
and special provisions, construction details, form of contract,
bond and plans, and that he had made a full expage 14 ~ amination of the location of the proposed work and
the sources of supply of materials, and that he
would fully complete all necessary work in accordance with
the plans and the standard specifications and for certain unit
prices; that below that certificate and above his signature petitioner bid on 25 cents per cubic yard for top soil or natural
sand-clay mixture for excavation thereof and of work in connection with the hauling and laying- of said soil and clay mixture upon the above-mentioned project in Halifax and Pittsylvania counties, Virginia.
Under the head of "Proposal "-Instructions to Bidders
-and upon the back of the sheet upon which petitioner's proposal was made to the Virginia Department of Highways it
is provided under the subhead "Familiarity \Vith the Proposed \Vork" that" Before submitting a proposal, each Bidder must make a careful examination of the general instructions, conditions and specifications, and fully inform hims<>lf
as to the quality of materials and the character of workmanship required, and make a careful examination of the place
where materials are to be delivered and the work performed;
and, should his proposal be accepted, lie will be responsible
fo~ any and every error in his proposal resulting from his
failure to do so".
There is a further provision in the instructions to bidders
which requires the "Ridder must be familiar with the vari- ·
ous Federal, State and local laws affecting the prosecution
of the work".
They further show that in the contract. petitioner agreed
"to <lo all the work and furnish all the materials,
page 15 ~ eq!-lipment, team~ and labor necessary to carry out
tlus agreement m the manner and to the full extent as set forth in the specifications, special provisions, proposal, and plans''.
.
Respondent further shows unto the court that, while the
"Specifications" of the Virginia Department of Highways,
in effect .January 1, 1931, to which petitioner refers in his
petition (Section 9, paragraph 4, page 81), make an allowance of one cent Iler cubic yard per one hundred feet for
overlmul in excess of one thousand feet, that provision of
the "Specifications" was not in effect upon the date of the
contract betwee11 petitioner and the Virginia Department of
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Highways, said contract having been executed on October 21,
1932, as certain changes were made in the "Specifications"
by which it was pro,,ided, under the title "Top Soil or Natural
Sand Clay l\Iixture ", that the last sentence of Section 9,
paragraph 4, page 81, should read as follows (Errata SheetJanuary 1, 1932, to be used with Specifications January l,
1931, page iv) ~
".All soil shall be deposited as directed by the Engineer.
No allowance will be made for overhaul."
The above quotation was substituted for the last sentence
of Section 9, paragraph 4, page 81, which read as follows:
'' All soil shall be deposited as dii·ected by the Engineer
within the free haul of one thousand (1,000) feet
page 16 } and an allowance of one (l) cent per cubic yard
per one hund1·ed (100) feet will be made for overhaul in excess of one thousand (1,000) feet."
Therefore, at the time the said contract of October 21, 1932,
was entered into there was no provision for the })ayment of
overhaul of top soil or natural sand clay mixture.
Respondent further shows unto the court that petitioner,
on October 11, 1932, and for several months prior thereto,
had knowledge of the fact that Section 9 of the "Specifications" dated ,January 1, 1931, of the Virginia Department of
Highways had been amended, and that that part of paragraph
4 which made an allowance for overhaul had been eliminated
and, in lieu thereof, a provision inserted e_xpressly stating
that no allowance would be made for overhaul.
Respondent further shows, as a matter of fact, exclusive
of the right of the parties under their contract, there wns n
separate contract entered into by the Virginia Department
of Higl1ways and the petitioner, dated August 30, 1.932, for
Project No. F752G, for soiling 7.022 miles of top soil or
·natural sand-clay mixture roadway in the county of Halifax,
Virginia, and adjoining Project No. F752HB5-6, and that petitioner was at work upon both of said projects at on"' und
the same time; that the use of soil from the pit from which ·
petitioner alleges he excavated and hauled 8,872.9 cubic vnrds
of shale was under consideration before any of the hauling
was clone for either of the projects. Petitioner advisecl the
Virginia Department of Highwavs that, if l1e used
page 17 } soil from the pit, he would not expect overhaul, and
respondent is advised that the use of soil from the
pit, instead of other soil, along the project was for the con-
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venience of said petitioner, and the use of said soil was not
at the instance and request nor for the benefit of respondent.
Respondent further shows that Project No. Fi25G was
completed on or about July 3, 1933, and that from that date
up until the payment of the final estimate on November 28,
1933, petitioner made request for extra compensation for
overhaul and certain extra work; that the Virginia Department of Highways had investigated the claim for extra comJJensation for overhaul and bad refused to pay the same; that,
notwithstanding the claim made by petitioner and the refusal
of the Department of Highways to allow the same, petitioner
arrived at a final settlement with the Virginia Department
of Highways and was, on November 28, 1933, paid tho sum
of $4,261.07 in full of the amount due him by said Virginia
Department of Highways, and that said petitioner accepted
said amount in full settlement of all claims of every kind and
character against the Virginia Department of Highways.
Respondent further shows that on the next day after said
settlement, and after petitioner had received said sum of $4,261.0i in full payment of the amount due him, he addressed
a letter to the Virginia Department of Highways, in which
he "respectfully" requested the refund of the sum of $490.00
which had been charged against him for overhaul in time allowed for the completion of the project, in which
page 18 ~ Jetter he entered into detail and gave his reasons
why he should be allowed said refund without in
any way referring to any claim for payment for extra compensation for overhaul. However, in said letter petitioner
ga,•e as a reason why he should be refunded the liquidated
damages the fact that the surfacing material on the project
l1ad to be hauled the extreme distance of four miles. Thereafter, the said Virginia Department of Highways, although
not obJiga(cd in any way to do so, on March 26, 1934, made
a refund of the sum of $470.00 which had been charged against
him for ovenun of time in the completion of said contract.
The petitioner accepted said amount without protest and in
full settlement of any and all claims against the Department
of Highways, Commonwealth of Virginia.
Respondent, the refore, prays that the petition filed herein
be dismissed at the cost of the plaintiff.

COMMONWEALTH OF VIRGINIA,
By Counsel.
D. GARDINER TYLER,
EDWIN H. GIBSON, p. d.
Asst. Atty. General.
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Virginia:

In the Circuit Court of the City of Richmond.
C. A. Ragland, Plaintiff,
agaitist
Commonwealth of Virginia, Defendant.
PLEA OF PAYMENT.
The said defenclant, by her attorneys, comes and
suys that the Department of Highways, Commonwealth of Virginia, has fully complied with the
terms of said contract upon which the plaintiff buses his
claim. That, before the commencement of this action, the
defendant paid to the plaintiff the sum of $60,489.94 which is
the total amount to be paid under the said contract. That
payment was made in the following amounts according to tho
provisions of paragraph 5, section 9 of Standard Specifications which were incorporated as a part of the aforesaicl contract: Dec. 3, 1932, $4,500.18; Jan. 3, 1933, $5,625.15; Feb.
2, 1933, $9,431.09; :Mar. 2, 1933, $7,267.21; Mar. 31, 1933, $7,746.28; Apr. 28, 1933, $9,387.83; June 1, Hl33, $4,828.00; ,Tune
29, 1933, $2,973.13; July 21, 1933, $4,000.00; Nov. 28, 19:33,
$4,261.07; 1\far. 26, 1934, $470.00, the last payment being for
a refund of liquidated damages.
Tl1at the said sum of $4,261.07 covered the payment of the
final estimate and-was accepted and received by the plaintiff
under the provisions of paragraph 2, section 9 of the said
Standard Specifications, in full satisfaction and discharge of
said several promises and undertakings mentioned in the petition filed by the plaintiff herein, and of all sums of money
·
thereupon due and owing.
A:nd this the said defendant is ready to verify.
page 19

~

COMl\ION\VEALTH OF VIRGINIA,
By Counsel.
EDWIN H. GIBSON &
D. GARDINI~R TYLER,
Assistant Atty. General
page 20 ~

And at another day, to-wit: At a Circuit Court
of the City of Richmond, held in the Court room
of said City in the City Hall thereof, on Friday the 12th
day of February, 1937.

C. A. Ragland v. Commonwealth of Virginia.

65

C. A. Ragland, Plaintiff,
against
Commonwealth of Virginia, Defendant.

This day came the defendant herein and by leave of Court
filed her Additional Grounds of Defense.
Virginia:
In the Circuit Court of the City of Richmond.
C. A. Raglaud, Plaintiff,
aga.inst
Commonwealth of Virginia, Defendant.

ADDIT]ONAL GROUND FOR DEMURRER..
In addition to the grounds assib•·ned in the Demurrer heretofore filed in this case the defendant wishes to assign the
following ground!
page 21

~

3. The contract referred to in plaintiff's petition
and upon which he bases his claim provides that
all disputes and difficulties of whatever nature arising from
the prosecution and fulfillment of said contra<it shall be decided by the State Highway Commissioner. Thus it appears
that any claim arising under this contract against the Commonwealth of Virginia must be based upon an award made
by said Commissioner. The petition filed by the plaintiff does
not show that any such award has been made by the Commissioner. Hence, no legal claim has arisen.
COMMONvYEALTH OF VIRGINIA,
By Counsel.
D. G.i\.RDINER TYLER, p. d.

At another day, to-wit: At a Circuit Court of the City of
Richmond, held in the Court room of said City in the City
Hall thereof, on :Monday the 15th day of l\farch, 1937.
Virginia:
In the Circuit Court of the City of Richmond.
C. A. Ragland, Plaintiff,
against
Commonwealth of Virginia, Defendant.
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page 22 }

This 11th day of ~larch, 1935, the defendant filed
a special plea and a motion in writing to strike

certain portions of the plaintiff's petition. The demurrer to
the plaintiff's petition heretofore filed, together with the said
special plea and motion to strike, is here set down for argument; and the matters of law arising therein being argued
by counsel and considered by the court, the said demurrer,
special plea and motion to strike are hereby sustained, and
the said petition adjudged not to be sufficient in law.
And thereupon the plaintiff moved the court fot leave to
amend his petition, filed herein; and the court being of the
opinion that the insufficiency of the petition is such as may
be relieved by amendment, the plaintiff hath leave to amend
his said petition. ·whereupon the plaintiff then and there
amended his petition by inserting after the word "specification", line 1, page 2, the following words and figures, towit:
"being pamphlet dated January 1, 1931, furnished by defendant to plaintiff as the specifications covering the proposal.''
To which ruling allowing such amendment the defendant
by counsel excepted and stated their reasons therefor.
Upon sustaining said motion to strike, the court doth order
that the portion of the plaintiff's petition entitled "Implied
Contract" found on pages 6 and 7 thereof be stricken out
and that the plaintiff is prohibited from offering any evidence
to sustain the allegation contained in the said petition seeking to recover on an implied contract and/or on a
page 23 } quant·um mcru.it basis.
Upon the suggestion of counsel for the defendant that the plaintiff is not a resident of this State and that
security is required of him in accordance with the provisions
of section 3519 of the Code of Virginia, the court doth order
that the plantiff furnish a bond as security in the amount
of $500.00.
Virginia:
In the Circuit Court of the City of Richmond.
C. A. Ragland, Plaintiff,
against
Commonwealth of Virginia, Defendant.
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'MOTION TO STRIKE CERTAIN PORTIONS OF
. PETITION.
-Now com,e the Commonwealth of Virginia, by counsel, and
moves the court to strike the following portions of the petition filed by the plaintiff herein, to-wit:
That portion entitled "Implied Contract" found on pages
6 and 7 of the petition.

REASONS FOR THIS MOTION:
1. Having enterccl into a written contract, petitioner cannot set up an implied contract, and his recovery, if any, i;nust
be based on the terms of this written contract
page 24 ~ which is made a part of his petition.
2. Petitioner does not allege that the hauling of
the material was an extra, nor that he complied with the
provisions of said contract applicable to payment for work
or material not covered in the contract.

Virginia:
In the Circuit Court of the City of Richmond.

C. A. Ragland, Plaintiff,
against
Commonwealth of Virginia, Defendant.
SPECIAL PLEA.
The defendant comes and cra'7es oyer of the contract ref erred to in the plaintiff's petition and being read is m the
words and figures following:
"COPY OF CONTRACT"
And thereupon the defendant for a plea says:
1. There is a variance between the allegations in plaintiff's petition and the terms of the written contract upon
'!hich he relies, and the refore. the petition is fatally defective.
2. The contract specifically p1·ovides that the plaintiff is
not entitled to compensation for overhaul of top soil.
3. The contract specifically provides that no compensation
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will be paid for extra work done without authority.
4. The plaintiff is not entitled to compensation
for any extra work even if that work were necessary for the prosecution of said project unless he followed
the procedure outlined in said contract with reference thereto.
5. The petitioner is attempting to bring an action on a
written contract and also upon a quantum meruit basis. This
he cannot do as he states that the contract is in full force and
effect and has not been rescinded 01· modified.
6. There is no issue of fact to he passed upon by the jury
or court until the legal effect of this eontract is determined
by the court.
7. The original -contract which was executed by the plaintiff and tbe defendant is filed herewith as Exhibits A, B and
C, Exhibit A being briefly termed H Proposal, Contract and
Bond of State Highway Pro,iect No. F-752HB5-6"; Exhibit
B being briefly termed "Virginia Department of Highways
Specifications"; and Exhibit C being briefly termed "Plans
of said State Highway Pro,iect".
page 25

~

For the above reasons the plaintiff's petition is insufficient
in law and should be dismissed by this Honorable Court at
the cost of said plaintiff.
COMl\:lONvVEALTH OF VIRGINIA,
By Counsel.
D. GARDINER TYLER &
ED'\:VIN H. GIBSON,
Asst. Attorney General.
page 26

J

At another day, to-wit: At a Circuit Court of
the City of Richmond, held in the Court room of
said City in the Citv Hall thereof, on Thursday the 1st day
of April, 1937.
·
C. A. Ragland, Plaintiff,
against
Commonwealth of Virginia, Defendant.
ORDER.

Tbis. day came the .Plaintiff by his attorney and noted an
exception to that portion of an order entered herein on March
15, 1937, in which the Court on motion of the defendant bv
her attorney struck "that portion of the plaintiff's petition
entitled 'Implied Contract' found on pages 6 and 7" and fur-
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ther "that the plaintiff is prohibited from offering any evidence to sustain' the allegations contained in the said petition
seeking to recover on an implied contract and/or on a quantum meruit basis".
At another day, to-wit: At a Circuit Court of the City
of Richmond, held in the Court room of said City in the City
Hall thereof, on Friday the 2nd day of April, 1937.
page 27 } C. A. Ragland, Plaintiff,
against
Commonwealth of ':irginia, Defendant.
This day came again tho parties by their attorneys, and
the defendant now files in open Court its "Plea of t1il debit";
and came also a jury, to-wit: Claude B. Tinsley, L. ·w. Tiller,
Andrew J. Glasscocke, Robt. E. Gary, Clyde D. Garber, l\Iack
R. Bailey and G. G. orsbam, who being sworn to well and
truly try the issue joined, and having heard a part of the
evidence, with consent of counsel and by direction of the
Court, were adjourned until Thursday, April 8th, 1937, at
l O:00 o'clock A. M.

,v

Virginia:
In tho Circuit Court of the City of Richmond.
C. A. Ragland, Plaintiff,
against
.
Commonwealth of Virginia, Defendant.
PLEA OF NIL DEBIT.
The said defendant, by lier .attorney, comes and says that
she .does not owe tho sum of $15;265.10, in the petition in this

action demanded, in the manner and form as .the plaintiff
hath complained ag·ainst her.· 1\.nd ,ef this tho said defendant
puts herself upon the .country.

.
COMMONWEALTH OF VIRGINIA,
By: D. GARDINER TYLER,
Of Counsel.
D. GARDil\TER TYLER:, p. cl
F..J>WIN H. GIBSON, p. d.
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page 28 ~

And at another day, to-wit: At a Circuit Court
of the City of Richmond, held in 'the Court room
of said City in the City Hall thereof, on Thursday the 8th
day of April, 1937.

C. A. Ragland, Plaintiff,
against
·
Commonwealth of Virginia, Defendant.
ORDER.
This day came the parties by their attorneys and came also
the jury pursuant to their adjournment of April 2, and having heard all of the evidence, with the consent of both parties
and by direction of the Court were adjourned until Friday
morning, April 9, 1937, at 10:30 o'clock.
And at another day, to-wit: At a Circuit Court of the
City of Richmond held in the Court room of said City in the
City Hall thereof, on Friday the 9th day of April, 1937.
page 29 ~ C. A. Ragland, Plaintiff,
against
Commonwealth of Virginia, Defendant.
,ORDER.
This day came again the parties herein by their attorneys
and came also the jury, pursuant to their adjournment of
yesterday, and having on yesterday fully heard all the evidence were today instructed by the Court and then heard
the arguments of the attorneys, they were then directed to
consult of their verdict in tlie Court room after the retirement therefrom of all others, and after a time reported unto
the Court with a verdict in the words and figures following:
"We, the jury on the issue join~d, find for the plaintiff and
assess his damages at Fifteen Thousand, Two hundred and
sixty-five dollars and ten ($15,265.10) Cents, without interest. :Mack R. Bailey, Foreman."
The jury was then discharged from further consideration
of this case. The attorney for the defendant, the Commonwealth of Virginia, then moved the Court to set aside the
verdict of the jury as contrary to the law and the evidence
and without evidence to support it, for a misdirection of the
jury and for a refusal to give certain instructions offered by
the defendant, for excluding certain evidence of the defendant and admitting certain evidence of the plaintiff and also
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for admitting instructions offered by the plaintiff and opposed
hv the defendant, which motion the Court doth continue for
future consideration and determination.
page 30

~

And at another day, to-wit: At a Circuit Court
of the City of Richmond, held in the Court room
of said City, in the City Hall thereof on Monday the 23rd
day of August, 1937.
C. A. Ragland, Plaintiff,
against

Commonwealth of Virginia, Defendant.
ORDER.
This day came again the plaintiff and defendant by their
respective attorneys, and the court haying maturely considered the defendant's motion to set aside the verdict of the
jury rendered herein for the plaintiff on the 9th day of April,
1937, and enter final judgment for the defendant non. obstante
Vf!rP,dicto, and the court being of opinion, for reasons expressed in writing, now made a part of the record that the
def enclant 's motion should be sustained, the verdict of the
jury in favor of said plaintiff is set aside, and it is considered by the court that the plaintiff recover nothing against
the defendant.
It is further ordered by the court that final judgment be,
and is hereby entered against the plaintiff, and that the def encfa.nt do recover of plaintiff its costs in this behalf expended.
To which action and judgment of the court the plaintiff
by counsel excepted. And on motion of the plainpage 31 ~ ti ff the execution of this judgment for costs is suspended for 60 days from this date, to enable plainti ff to apply for a writ of error and su.persedeas hereto to
tho Supreme Court of Appeals of Virginia, on the execution
of a suspending bond in the penalty of $100.00 with conditions as prescribed by law.
r1age 32}

OPINION OF THE COURT.

Virginia:
In the Circuit Court of the City of Richmona.
C. A. Ragland, Plaintiff,
against
Commonwealth of Virginia, Defendant.
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C. A. Rag)and, the plaintiff, on Sept.ember 20, 1932, bid
on proposals submitted by the Department of Highways for
furnishing materials and doing work on Highway Project
F752-HB-5, 6, and on October 11, 1932, was awarded the contract. The project was completed in due course and the contractor paid upon final estimates of engineer's, upon the basis
of the unit bid of 25 cents per cubic yard for top soil.
The specific work and service, payment for which petitioner
sues, involves his claim for "overhaul" of a given number of
cubic yards of top soil or natural sand-clay mixture for the
construction of this section of the highway, amounting to
!l:15,2(15.10.
'l'he Department of Highways had prepal'Cd and published
a pamphlet entitled "SPECIFICATIONS'' to be used in the
construction of public highways. This prunphlet contains 160
closely printed pages, effective January 1, 1931. The Department of Highways adopted certain amendments to the specifications, to be effective January 1, 1932, printed as a circular
styled "ERRATA SHEET-JANUARY 1, W32, TO BE
USED \VITI-I SPECIF'ICATIONS JANUARY 1, 1931. There
appears in the Table of Contents (pages 3-4) under Division
. 111, CONSTRUCTION DETAILS, Section 9 Top
page 33} Soil or Natural Sand Clay :Mixture ... 80. Referring to page 80, there will be found the same general heading with subheading: "1. Description", "2. Materials,,, "3. Construction .:Methods", and on page 4 there
will be seen "4. Basis of Payment".
Under "Basis of Payment", in the specifications effective
January 1, 1931, it is provided that the contractor shall be
paid :at the unit price set forth in the proposal, with an allowance for overhaul. On page IV of the Errata Sheet there is
an amendment:
'' Section 9, Page 81, Paragraph 4:
"Last sentence should read as follows:
'All soil shall be deposited as directed by the Engineer.
No allowance will be made for overhaul."
The primary question involved here is:
"Was the plaintiff contractor bouud in his bidding, bv the
plans and specifications on file in the office of the Department
of Highways, or, could he relv upon the proposals -submitted
by that Department, which referred to page 84, Section 11
Paragraph 4-D, of the specifications relating to the hauling
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of top soil set forth in the specifications promulgated and effective ·January 1, 1931, and failed to take into consideration
the power of the Department of Highways to amend those
specifications, which was done by the Errata Sheet, effective
January 1, 1932, in which the original specifications were
amended to the effect that "No allowance will be made for
overhaul". The plaintiff's claim rests upon the assertion:
1. He had not been supplied with the Errata Sheet amending the "Bases of Payment" provision contained in the 1931
specifications, and he was misled by the reference
page 34 ~ in the Department of Highways proposal sheet to
page 80 of the specifications, and his bid was submitted in the belief that an allowance would be made for overhaul.
2. If the proposal were based on the amendment disallowing overhaul, the minds of the parties had not met and he
was entitled to recover upon a q·uantmn 1neru,it, and he further asserted his claim on that basis.

It has been established, and is so conceded by the plaintiff, that the Department of Highways bad ordained that there
would be no allowance for overhaul, but claims that he was
not cognizant of that fact.
On March 28, 1932, A. H. Pettigrew, Senior Engineer, Department of Highways, wrote a letter to the plaintiff enclosing blank form of affidavits as to financial standing, with Urn
request that these affidavits be filled out and returned. In
the same letter, it was said:
" * • 8 We also enclose an errata sheet which should be
attached to and made a part of the Virginia Department of
Highways specifications of January 1st, 1931. ''

This letter was received by the plaintiff and answered by
a letter dictated by the plaintiff, dated March 31, 1932, in
wbich was enclosed the affidavits properly filled out. The defendant proved that these errata sheets were sent and the
letter specifically directed the attention of the plaintiff to the
fact that the specifications had been amended, and
page 35 ~- that the errata sheet should be attached to them.
It was specifically directing the attention of the
plaintiff to that all important amendment. He did not know,
when on the stand, whether he had received the Pettigrew
letter of l\Iarch 28, 1932, nor, whether he had filed the affidavits enclosed in that letter, although there was introduced
his letter of March 31, 1932, returning the affidavits properly
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filled out. There might have been some doubt as to whether
or not he had the amendment to the 1931 specifications claimed
to have been enclosed in the letter of :March 28, had not his
attention been directed to the errata sheet with instructions
that tbev should be attached to, and made a part of the specifications of January 1, U>31.
Section 8 of tho Highway Act, Clmptor 403 of the Acts of
1922, as amended, provides in part "'rhe advertisement shall
state tho place where the bidders may examine the plans and
specifications 8 .a • ". That is mandatory upon the Highway Department and cannot be waived, and if the advertisement stated that the plans and specifications were on file in
the Department of Highways for examination by the prospective bidders, then those plans and specifications are the
authentic and binding specifications and are superior to any
other plans and specifications consulted by any bidder. It
is a mandate of the law and cannot be waived by tlie Highway
Department. In some instances this provision of the law can
work a hardship on bidders who l'eside at a distance from
the City of Richmond, in which the office of the Highway Department is located, but, if for accommodation of the prospective bidders, literature is permitted to be sent from the
office of the Highway Department, the bidder takes that at
his risk, otherwise the CommQmvealth of Virginia,
page 36 ~ through its Department of Highways, could be
harassed by litigation by contractors who through
mistake, incompetence or ignorance have lost on their contracts .and assert that they have been misled by some act of
the H1g·hway Department.
The Highway Department has not insisted upon all bidders
Mming to the office for the purpose of examining the plans
and specifications, and for the convenience of those bidders,
it has submitted to them stn11dard specifications bearing date
of January 1, 1931, of course reserving the right to change
any part of the specifications at any time the Commission
deemed wise, and it is shown conclusively that these specifications were changed or modified in October, 1931, becoming
effective January 1, 1932, and embodied in what is known as
'' The errata sheets'', which were mailed to the contractors
of record.
There can be no doubt that the Errata Sheet in question
showing the amendment to the specifications was sent to and
received by the plaintiff and through some fault of his, or
his office manager, Barrow, the Errata Sheet was discarded
and the instructions of the Senior Highway Engineer, Pettigrew, were not carried out.
With reference to the claim for compensation on a q1tantum
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'Jnernit basis on the assumption that the plaintiff had not received the Errata Sheets and did not know of the action of
· the Department of Highways, in reyoking the provision of
1931 specifications providing compensation for overhaul.
It is true that if there is not meeting of minds there is no
definite contract, and if the work be done and acpage 37 ~ cepted by the Highway Department, the compensation should be allowed o~ quantum meruit. But
if the contractor, through ignorance or carelessness, fails to
foform himself of the plans and specifications which are avail.able and relies on a form of specifications which are subject
to change or modification at any time by the other contracting party, then he enters into such contract at his risk and
cannot claim tliat he did not know that there had been changes
ot· ,modifications in the specifications, when there was avail.nble to him at any time tl1e original one in the office of the
Highway Department and kept there by mandate of law. So
1 am of opinion that there was no mutual mistake or failure
of the minds to meet through any cause that would have standing in the Court.
There is no controversy as to the quality of the work perfotmed by the contractor, nor of its completion in accordance with the plans and specifications and the Commonwealth
is the beneficiary of the overhaul, but even taking those facts
into consideration it is not for the Court to say that the claim
should be aJlowecl. If this were done it would place a premium
on ig·norance, carelessness OI' lack of diligence on the part of
contracto1·s, and encourage those who lose on projects to assert such claims as the one asserted here, and there would be
no stability in a written contract and the Commonwealth of
Virginia would be in a constant state of jeopardy. The contractor should tl10roughly satisfy himself in detail as to the
specifications and plans on file in the office of the Commission
and if there be any doubt as to the interpretation or construction there should be a clarification before bids arc snbmitted and contracts executed.
page 38 } It is not for the Court to pass upon the question
of the policy of the Highway Department, nor its
method of giving information to prospective bidders, or how
any changes in the specifications should be brought to the attention of prospective bidders as in the instant case, but it
is easy to see that had the Highway Department been more
careful in bringing to the attention of prospective bidders,
any changes in the specifications, controversies of this kind
would not be in Court. It would have been so easy in the proposal sent out by the Highway Department to contractors of
record, to directly can their attention to such an important
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amendment as that relating to a disallowance of overhaul,
which heretofore had been allowed. It should know, and probably does know, that many of the contractors with whom it
deals are uneducated and unversed in many of the details
and construction of specifications, particularly is this true
as to amendments or changes covered by Errata Sheets. If
in their proposal where reference is made to the haulinr of
gravel, there had been inserted "No overhaul allowed' , or
.. See amendment embodied in Errata Sheet of
date'':,
then this contractor would not stand to Jose $15,265.10, and
this litigation would have been avoided.
It is true that the question of whether or not the Errata
Sheets were mailed to the plaintiff, or, that he had actnal
knowledge .of the amendment of the 1931 specifications, were
submitted to the jury and they returned a verdict in favdr
of the plaintiff for the full amount asserted by him. It is
also true that the jury passes upon the question of the credibilitv of witnesses and conflict of evidence and the Comt
•
should be careful in disturbing its verdict, and only
page 39 ~ in those cases where it is evident that the jury has
been influenced by bias or prejudice on excessive
sympathy should the Court take action, but ,vhere it is evident that the jury acted through a misconception of the case
or through bias or prejudice or sympathy, the Court is nClt
supposed to sit as a moderator, but through the power placed
in it by the General Assembly and by a rule of reason and
established law, the verdict should be set aside and judgment
noti obstmite veredicto entered in the case. The verdict of
the jury will, the refore, have to be set aside and judgment
entered for the defendant.
JULIEN GUNN, Judge.
August 7th, 1937.
page 40 ~ In the Circuit Court of the City of Richmond,
Virginia.
C. A. Ragland

v.
Commonwealth of Virginia.
Before Hon. Julien Gunn and a ,Jury.
Richmond, Virginia, April 2, 1937.
Present: l\lessrs. E. W. Brown and Lindsey :Moore for
the plaintiff; :Messrs. D. Gardiner Tyler, Jr., and Edward H.
Gibson for the defendant.
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C. A. Ragland.
CERTIFICATE OF EXCEPTIONS

#l.

The following evidence was introduced on the trial of this
cause on behalf of the plaintiff and of the defendant respectively, as hereinafter denoted:
page 41

~

C. A. RAGLAND,
the plaintiff, having beeu first duly sworn, testified

as follows:
Examined by Judge Brown:
Q. Please state your name, age, residence. and occupation 7
A. C. A. Ragland, Louisburg, ,North Carolma; age 52; contractor.
Q. Mr. R.agland, how long haye you been engaged in the
road contracting business T
A. About twenty-eight yea1·s.
Q. How long have you done work for the State of Virginia?
A. Twenty-five.
Q. Did you do work both before and after the present
highway department was organized for th~ S~ate of Virgi!1ia,
both prior to and subsequent to the orgamzabon of the H1ghway Depal'tment 1
A. Yes, sir.
Q. ·wm you explain to the Jury please when a project is
to be let and bids received by the Highway Department whnt
the procedure is f
A. They get out a regular form of notice and they mail it
out to all the contractors on their mailing list, a printed form,
showing the quantities and date bids arc to be received and
usually states what clay and what l1our that some engineer
will show you over the project, show you the lines, and I
reckon that is about the body of what is in that notice.
Q. In other words, that is your information as to the location of the project and as to the quantities and type of work
and what is to be done?
A. Yes. It also states the time the bids will be opened and
where.
Q. Did .you make a proposal and submit a bid covering
Project No. F 752HB5&61
A. Yes, sir.
·
Q. I hand vou here what purports to be a contract 110adecl
'' Commonwealth of Virginia, Dopai·tment of Hig-Jnvays, Route
No. 44", covering the project above mentioned. Wil.l you
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state whether or not that contract was entered into
between you and the State of Virginia through the
Highway Department 1
A. Yes, sir.

page 42

~

Judge Brown: "\Ve offer this contra-0t in eyidence (marked
Plaintiff's Exhibit ,No. 1).
Q. Please look at the· contract, the page on which ·is shown
the proposal of the Virginia Department of Highways, aud
state when that proposal was submitted? What is the date!
A. October l 1, 1932, 10 A. M.
Q. Mr. Ragland, is this particular page the original of your
proposal or is this a copy of that as embodied in the contract?
A. A copy. The original proposal is the same.
Q. The original proposal is the same and that is submitted
and then they sent you the contract with this proposal copied
in it 7
A. Y cs. They make three copies of it, one for me, one for
the bonding company and one for the Highway Department
and send all th1·ee to you for yom· signature.
Q. There appear to be references here to pages of the
specifications, the quantities of material and certain other
provisions in purple ink. "\Yhat I am trying to get at, what
part of that is furnished you by the State and what part of
it do you fill in?
Q. ,vhat I am trying to get at, Mr. Ragland, do you make
up your proposal 1 Are all the figures on the proposal yours
or what part of them are the State's?
A. They make up all the quantities and item numbers and
so on, and I put the price.
Q. Then you submit that price on the proposal the State
has prepared?
A. Yes.
Q. 1Ve won't take time at this time to read the different
p1·ovisions of the contract but one of the items on this page
of the contra-0t refers to page 80 of the specifications, page
80 under the page column and to 12,595 cubic yards
page 43 ~ top soil and natural sand-clay mixture. "\Vl10 put
the 25 cents per cubic yard in the proposal f
A. I put it in there.
Q. What specification did you bid on Y
A. 1931.
Q. I hand you here the copy of specification dated January
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1, 1931, on which is marked this project number and which
was filed with the proceedings in this case or filed with the
petition. Will you state whether that is the specification on
which you bid?
A. Yes, the specification on which I bid.
Q. It appears by referring to page 80 of these specifications
that the basis of payment is specified. ,Vhat was that basis
of paymentf
A. 25 cents per cubic yard in place.
Q. ,vhat was the basis of payment in the specifications as
to overhaul?
A. One cent per cubic yard per hundred feet additionalmore than one thousand feet.
Judge Brown: For the purpose of identification we offer
this in evidence ll'nd ask that it be ma1·ked Plaintiff's Exhibit
No. 2 (referring to the copy of the specifications).

Q. :Mr. Ragland, it appears that the proposal was submitted
Tuesday, October 11, 1932. When was the contract actually
signed?
A. I will have to refresh myself on that-the date of it.
It was October 21, 1982.
Q. Did yon at the same time, October 21, 1932, furnish a
bond with the Aetna Casualty & Surety Company for the
faithful perfommnce of this contract in the sum of $56,932?
· A. Yes, sir.
Q. Please identify the paper I hand you R"nd file it as Plainti ff 's Exhibit No. 3.
The Con rt: Do you want to read those letters
page 44 } to tbe .Jury Y Let the reporter identify all of them
and then take them up in any way you want to and
read them to the Jurv.
Judge Brown:
offer in evidence, to be referred to
later. Dapers which we ask to be identified as Exhibits 3 to
30, inclusive.

,ve

By .Judge Brown:
Q. 1\Ir. Ra~land, it appears that on October 21, 1932 (Exhibit 3), the Department of Highways mailed you a contract
covering this project nnd copy of specifications. Will you
~tate to His Honor and the ,Jury whether this pamphlet that
you have identified as Exhibit No. 2, or an exactly similar
copy, was sent you at that time.

80

Supreme Court of Appeals of Virginia
C. A. Raglaml.

Major Gibson: They have identified that as the one that
was sent and we object to undertaking to identify it as this
one or a similar one.
The Court: I understood, Judge Brown, that the copy
which you have there was stated by .Mr. Ragland to be the
one that he received with the proposal.
Judge Brown: They sent them with the contract.
The Court: I think he testified that was the one that you
marked Exhibit No. 2.
By the Court:
Q. Did you not, Mr. Bagland 7
A. Yes.
Judge Brown: He testified that he bid on the 1931 specifications.

By Judge Brown:
Q. In other words, what I am trying to get at is this: State
to the Jury whether the specifications you bid on and the
specifications you received with th~ contract that you signed
were this pamphlet which you have identified here
page 45 } as Exhibit 21
A. Yes, sir, they were tlw same thing. I might
state this, that I bad a copy of the specifications which is exactly like that with the prior contract which I was familiar
with and that is the copy that was received with this contract.
Q. In other words. when you actually made your proposal
down there at your office in Louisburg, or wherever you fixed
it. up, you had the specifications!
A. Yes, sir.
Q. ,vhich were simila1· to this one aucl then when they sent
you the contract they sent you this book which was similm·
to the one you bid on Y
A. Exactly like it.
Q. Mr. Ragland, after you· signed the contract and the
bond, the three copies which were sent you under Exhibit No.
3, did you then return all three of them to the Commonwealth!
A. I believe tlH~re were four copie~.
Q. It doesn't make any diffe1·encc. I believe it was four
but you sent all four back 1
A. Yes, sir.
Q. Then it appears under date of October 26, 1932, Exhibit
No. 4, that the Department of Highways mailed you tile con-
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tract, one signed copy of the contract for your files; is that
correct?
A. Yes. In other words~ I made a misstatement but I
didn't intend to do it. about those three copies. I was confused in this way: It is customary for them to fumish in
Virginia four copies and we ask the bonding company to
sign it and they keep one and return the others to the Highway Department. That is what did actually happen.
Q. Did you receive a letter of October 21st, 1932, Exhibit
6, from Charles B. Leech. Jr., District Engineer, notifying
you that you had been awarded the contract and suggesting
that he will be glad if you will advise how soon you could
start to work1
A. Yes.
page 46 ~

Major Gibson: There is no question that he was
awardP.d the contract. TherP. is no use in proving

that.
Judge Brown: I merely wantecl to show who was in charge
of thP. work.

By Judge Brown:
Q. Then did ~Ir. Leech, the District Engi1rner, advise you
.
who to see with 1·efP.rcmcc to tlrn details of the work 7
A. Yes. sir, I had a letter from him telling me who to take
up my working plans with.
Q. Exhibit No. 6, a letter to you from :Mr. Leech of Octoher 21st says. "Please take up tlu~ details of this work with
l\Ir. Carter. resident enbrineer nt Chatham;" is that correcU
A. Yes.
Q. "TJ10 was placed in charge or supervision of this contract in suit here, the eastern project 1
A. I don't remember the bov's name that was first sent
out there hut l\fr. Richards wa; placed theri'.1 soon after-no,
Mr. ·wmiams. Mr. ,vmiams was placed in charge of this
project to begin with.
Q. l\f r. ·Williams wns in charge, was tlrn inspector on the
contract in suit. what we call the eastern job 1
A. Yes.
Q. 1Vho was the inspector on the western job?
A. :\fr. Richards was the inspector there.
e started off
with sonrn other fellow but I don't remembP.r his name.
Q. 1Vas l\Ir. Richards there so fnr as the top soil ,vas concerned 1

,v
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A. H" was there soon after we started grading and was
there all the time until it was completed.
Q. :Mr. Ragland, when did you ·go to Danville to meet lfr.
•T. S. Carter, the Resident Engineer, as shown by
page 47 } Exhibit 91
A. Some time about the last of October.
Q. 1932?
A. Yes.
Q. \Vhat was tlw situation with reference to the right of
way? Tell the Court, first, when you did the grading and
made the cuts and the fills and got the bed in shape for the
top soil? ,vhen was that work done f
A. "\Ve started it in the fall of 'il2 and worked through the
winter and it was practfoallv complete in l\Iarch, '33, the
grading, pipe-laying and clearing.
Q. ·when did you commence the top-soiling on these projects 7
A. I think we started top-soiling on this project in May.
Q. On the westerly project you started when?
A. In April, I believe.
Q. Diel the State furnish you with detailed plans for both
of these projPcts?
A. Yes, sir.
Q. Do you have the plans with you¥
A. Yes, sir.
Q. Arn the plnns which I now show you the plans for both
the wNitern and eastern Jlrojects?
A. Yes, sil·.
Q. Do these plans show anywhere the location of any clay
pits or places from which top-soil was to be taken?
A. No. Rir. no ·place on there shown any place.
Q. ,,TJ1om clicl you first go over this project with before yon
submitted your proposaH
A. Mr. -Carter who was Resident Engineer. l\lr. Carter
showed the contractors ovPr tl1e project.
Q. ~Cr .•J. S. Carter, the Resident Engineer?
A. Yes, sir.
Q. Diel he meet you and the other contractors
page 48 ~ ancl show you over the project before your proposal was made?
A. Yes. There was a time snt for him to m<'et us at a certain point and Jrn was there.
Q. That wnR prior to the submitting- of your proposal?
A. Yes, sir.
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Q. At that time what appeared on the groundf 'What
showed you where the road was to be located f
A. There were stakes showing the center line of the road
from one end to thP. othP.r, starting at a certain station north
and finishing at one. showing where the project started and
finished. The station stakes werA all numbered.
Q. In other words, there was a center line of stakes running through the center of the length of these two projects,
showing where the road would be located f
A. Yes, sir.
Q. At that time were any places from which you were to
take the soil or clay designated?
A. No, sir.
Q. Had any been selected when you made your proposal
and your bid 1
A. No, sir. If they liad I didn't have any knowledge of it,
or any information.
Q. Did anybody at any tim~
A. As a matter of fact, Mr. Carter told me he didn't know
where it was coming from himself. I heard the question
nsked hv another contractor and heard him state that.
Q. Mi·. Ragland, I believe that it is shown here by Exhibit
14, nnde1· date of :March 28. '3:3, tlmt you advised 1\Ir. Leech,
the District Engineer, that you proposed as of April 3rd, 133,
to stnrt with the soiling on the western projecU
A. Start on J)roject 752G-not tllis project. That is the
way I remember it.
page 49} Q. I am trying to get at the dates. You actually
did start soilin_g on tl1e westerly project when?
A. I think we afttually started on the 3rd day of April.
Q. 1933?
A. Yes.
Q. ,vi1en did you first ascertain or know from what points
you were to get the top-soil or sand clay 1
A. I clon 't recall the PXact date-during Marolt, '33 my
brother was supe1·intendcnt on the project and he called me
or telephoned and said be wanted me to get :Mr. Richards and
'Mr. Carter up there to go into some long haul on top-soil,
that thPy had found a pit up there they wanted to surface one
or both of the projects with that I had under contract. At
that time I made an enga~ement with 1\fr. Carter over the
telPphone to meet him in Danville and I did meet him there
and l\fr. Richards and they discussed the use of the surfacing
material from the pit and I came bv the pit as I came into
Danville and looked at it myself.
•

84

.Supreme Court of Appeals of Virginia

C•.A.. Ra,qland.
Q. Where was that pit located 'l
A. Located on Project 7520, the project next to Danville.
Q. Where on that project?
A. About 5,000 feet from the end of it.
Q. \.Vhich end, Mr. Ragland Y
A. The end m'lxt to South Boston. It was a little less than
a mile from 752H.
Q. In other words, that pit wns located a mile from wllP.rc,
the two projects united or met7
A. Yes, sir.
Q. But it was located on the westerly project f
A. Located on the project next to Danville.
Q. And a mile from wl1cre the two projects met t
A. That is right..
page 50 ~
Q. How had that pit been discovered 't
A. Dnring the excavntion of the grading· thcru
we dug through this shale pit, disintegrated granite 01· shale,
I call it, and after seeing that material the inspector decided
it was fine surfacing material and wanted to use it and he
asked me to meet him over there to make him a speci,al price
on overhaul to use it.
Q. You met Mr. f!arter. the District Engineer, and Mr.
Richards, the Inspector. on April 3rd. Wl1at transpired 1A. I don't think that was on April :-?rd. I think it was a
few days prior to that.
Q. Look at Exhibit 15 and ref rcsh your memory as to tho
ACtual date.
A. I don't remember the elates that far back.
Q. What is the date of it 1
A. April 3rd, 1933. I tllink thnt date is right. I said I
didn't remember but that is the right date, April 3rd.
Q. ,vhat transpired when you went over there to meet
them on April 3rd with reference to the westerly pro.iccU
A. l\Ir. Richnrds stat1>d to ~fr. Carter that he wanted to
use that surfacing material on the entire project; it was th~
best material out there and top-soil was scarce and cxpcnsiYc
at best, either for crop damage or claims from other cause~.
and ?!fr. Carter seemed to be cloubt.fnl whether the quality of
the soil was as good as top-soil and stated he wasn't familinr
with that class of material, that lw would rather see some
of it down before he would rncornmcnd or consider paying
that amount of overhaul. So 1\fr. Richards suggested we put
down a sma]] section of it right along hesicle the pit so as to
see what it look1>cl like. "Well. wn left it at thnt and Mr. Carter snid, "Make me a special price." I said, "I will make
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a special price based on the entire project, the two of them,

but I will have to first sec what I can g·et the hauling done
for."
page 51 ~ Q. Let us get back· to what transpired between
you and :Mr. Richards with reference to the laying
of a sample portion out of the clay piU
A. We went baek out on the projP.Ct DP.xt to the pit and
after looking at the distance out there he proposed that I
start at the end of the proj~ct which was a little less than a
mileQ. Wait a minute.
Major Gibson : Let him finish .
•Judge B1·own: I am trying to make it intelligent.
Major Gibson : It looks like he is the witness and he ought
to be able to makP. it intelligent.
By Judge Brown:
Q. \Vhich end of the project do you mean?
A. The encl next to South Boston.
Q. That is the PastPru encl of the western project f
A. Eastern encl of 752G.
Q. Go ahead.
Q. \Ve went out there on that end of the project and just
nbout the end or within a few hundred feet of the encl there is
a wide intt>rsection there and another cross-road, a very bad
crossing like it was freshly graded and, of course, every time
it rained it was muddy and l1e was anxious to get that section ~mrfaccd and that would get used right awaJ' and we
could see wlrnt the material dPveloped into. So he suggested
WP start just below that encl of the project on the eastern end,
I believe thPy call it, and work hack to the pit a like distance
on tl1" other side.
Q. A likP distance to the west of the pit?
A. Yes.
Q. \Vl1at was that dist~nce f
A. To be exact now, I think it was about five thousand feet
or fifty-two hundred feet, a little less than a mile.
Q. Each way?
page 52 ~ A. Yes.
Q. Diel ?.[r. Richards say anything to you then
about wlrnt ~·ou should do about bein~ paid for that oYerhaul
of that particular proposition or wl1ether you should write
him anv letter about iU
A. At that time he askPd me to make him a special 1wice on
the ovPrhaul or makP Mr. Carter a special price on the over.
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haul and asked me to put this section on there without overhaul and that he would rP.commend that they pay me the diffP.rence in what that material would cost the State and what
they would have to pay for top-soil to compensate me for
that first block of overhaul, that trial section.
Q. Did he tell you at that time1\fajor Gibson: It looks to me like we are getting away
from tlw contract on which he is suing. I object to the evidence going in as to any conversation as to any other contract or cviclcncP. as to anything that transpired with those
people which ,vould have the effect of modifying this contract.
The Court: The question invoked here, l\Iajor, is what
is the contract. He claims that he bid on certain specifications which he rP.ceh·ed. The burden is resting on him to
show that those were the specifications that went out from the
Highway Department and those were the specifications which
accompanied this contract which he sig11ed.
M_ajor Gibson: I took it that he was rather modifying this
contract by somP. agreement or conversation that he said he
was having between Richards and Carter. Otherwise I don't
think that is competent. ·what is the purpose of showing
what they said if he used certain material at certain points
unless it is a modification and that they would see that there
was some change made or he would be paid for the
page 53 ~ overhaul.
.
The Court: You are not claiming that a subordinate could change or modify in any degree this contract?
Judge Brown: No. ThP. situation is this. The Assistant
Attorney General stated to ,the Jury in his opening statement
that :Mr. Ragland wrote a letter in which he waived his right
to $10.000 of this claim. I am merely trying to get it in logical
order. This is the letter that he refers to and I want to show
now under what circumstances that letter was written. In
other words, this is the crux of the whole proposition, as far
as thP. parties are concerned. "\Ve will have to show exactly
what happened with reference to it because these contracts
were let within two months of each other.
The Court: Is it your contention tlmt he did not agree to
waive the $10,000Y
,Judge Brown: Of course we agree to that. We 11ave not
brought any suit on the other project, on the westerly project, nnd we want to show why that is nnd what transpired
with reforence to wlrnre they would get the material.
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ThP. Court: Are you trying to explain why that letter was
written, waiving· the $10,000'1 You must bear in mind that
you all have studied this case and the Jury and I don't know
·
a thing about it.
,Judge Brown: Mr. Tyler }rns ref erred in his opening statem<'nt to the Jury to this very letter.
The Court: Read the letter and see what it is.
N pte: This }P.tter was read by Judge Brown.
,Judge Brown: I have shown he went to Danville to meet
these gentlemen and he had this conversation in reference
to it. I waut to show what that letter covers and we are prepared to show to Your Honor that pursuant to
page 54 } this letter Mr. Ragland proceeded to spread this
soil on this westerly project for the agreed distance, one mile each way from that pit, that thereupon, a
couple of weP.ks later or three weeks later, after he had
finished that trial proposition, he wTote to l\Ir. Carter and
said, "Now, :Mr. CartP.r, decide what you are going to do.
Do you want me to finish this project out of this pit and amend
the conhact so as to charge a. certain overhaul, or what are
you going to do?'' Mr. Carter then said, as Im has already
testified, tliat "vVe will not pay that much overhaul that involves hauling· it all from this pit." So that the most easterly
two milP.s of the westerly project was taken out of that shale
pit, whereupon, after Mr. Ragland wrote this other letter they
finished the balance of the project, four or five miles, whate,·er it is, getting top-soil along the side of the road. Then
after that projP.ct was finished Im was put back into this pit
hy Williams, the Inspector on the project in suit here, and re{Juired to lmul it on this project.
The Court: You arc getting away from the shale now. If
this conference and tlrnt corrP.spondence related solely to the
<1ncstio11 of overhaul on the shale, that is admissible b{lcause
you arc not varying the terms of the contract except as to the
overhaul. Tlrnse gentlemen claim that there was no overlmul, that you were not entitled to it. You are claiming under your contract that you were entitled to it. If you are introducing a letter there and a conve1·sation with the Highway DP.partment representatives modifying the cost on the
overhaul, then I will admit it.
•Judge Brown: That is the proposition.
The Court: Because that docsn 't go to the root
page 55 } of the contract so far as the Commonwealth is contending for. If you establish your contention,
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then the 1:1videnc~ on the modification of the overhaul on the
shale is admissible unless you are going to attempt to show
that the Commonwealth was going to allow no overhaul.
l\Iajor Gibson: I have no objection to him going ahead
now. l\Iy objection wus based upon an erroneous idea that
I had in my own mind. If he is introducing that letter, of
course be can examine him about it and explain the circumstances under which he wrote it. I have no objection to that.
By ;fudge Brown:
Q. I hand you Exhibit 15, a fotter to Mr. Richards, dated
April 3rd, 1933.

:Major Gibson: That is offered in evidence!
Judge Brow11 : All of that is in evidence.
By J udgc Brown:
Q. ,vm you read that to the ,Jury and explain the circumstances under which that letter was wTittcn.
A. ".A,pril 3, 1933. l\fr. E. B. Richards, Inspector, Department of Highways of Virginia, Danville, Virginia. Daar
Sir: Confirming our conversation of today, this is to advise
if we use the maforial from the pit at Station 1215 we will
not <':xpect overhaul. Yours very truly, C. A. Ragland."
Q. That letter was written to him under what circumstances
and under what arrangement?
A. It was writtPn to him with reference to putting that mile
each way on the road from this pit which they wanted to see
as a fo8t and with the understanding that I was to have the
diffarcncP. in the cost oP thnt material and the cost of top-soil
in lieu of overhaul.
Q. ·For that mile Pach way from tlrnt pit 7
A. By eliminating my claim for overhaul and
page 56 ~ they would pay me the difference in cost of mnterial in lfou of o,·erhanl for that section.
Q. Did you then proceed to use the clay out of that pit aucl
pnt it on a mile Past of the claJ' pit on the westerly project
and a mile west of the clay pit?
A. Yns, started up immediately on that.
Q. AftP.r that was done did you then tako up with the RP.siclent Engineer the matter of whetl1P.r or not 11e wanted you
to continue to use thP shale from tlte clay pit for the l'(lmainder of the :fi,·e miles. or whatP.ver it was, on the westerly
proj~tf
A. Yes, sir.
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Q. I show you here a letter of April 20th, 1933, Exhibit 16,
and ask you if, that is the letter you wrote Mr. Carter!

Mr. Tyler: Before that is introduced in evidence I would
like the Court to see that. I don't see the relevancy of that
letter to this particular examination. I don't see the connection between the letter and the examination of the witness.
Judge Brown: This is right in the chain of what happened.
By Judge Brown:
Q. The'amount stated in the letter was less than the amount
in the specifications for the overhaul t
A. Yes.
· ThP. Court: I will let him introduce it.
Judge Brown: I will read it (reads Exhibit No .. 16).
Q. ,vhy did you write that letter and at whose suggestion
and request 1
A. Mr. Carter. at the time I met him up there, requested me
to makP. him a special price on that long haul and if he could
get the Highway Department to approve the additional expense he would do it but he first wanted to see this material
on the road.
Q. After you wrote this letter, Exhibit 16, to :Mr. Carter,
what next happened .with reference to the matter?
page 57 ~ A. Mr. Carter met me on the project about the
timP. I was completing those few hundred feet.
Q. You mean of the trial space t
A. Yes. thP. trial section. He met me out on the project at
the pit and stated that he could not spend that much money
in overhaul and it would be necessary for him to get the material at a shorter haul and he thought they could get plenty
of it. such as it was. within the free haul.
Q. Now, Mr. Ragland, what tl1~n happened! The westerly
project was 7,022 miles, is that correct!
A. Yes.
Q. You had built two miles out of this pit 7
A. Yes.
·
Q. And you wrote this letter. Then what happened with
reference to the other five miles of the westerly project T
A. AftRr he said he could not pay that much overhaul, I
asked him to show us where to get the material for the bal-

'
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ance of the job on the shorter haul and he stated that that
wasn't his job and he was in a hurry but the Inspectors
handled that end of it which was customary. I went into
Danvilh~ and Mr. E. B. Richards was sick in bed or in his
room due to an ingrowing toenail and wasn't out on the job.
Q. He was the Inspector 1
A. Yes. He wasn't out that day so I went in there to sec
him and he statP.d that he wasrl 'table to go out due to his toe
and he would look for top-soil and tlrnre wasn't any tllat he
would pass that was good but to go back and get the other
inspector or have my brother do it and look over the ground
and if there was top-soil there to pass he would pass on it
and let us use it. In the meantime there was nothing selected
and he said we would have to haul out of the pit until he could
get out there which involved possibly a day or more than n
day that we continued the work rather than shut down until he
could locate the material.
page 58 ~ Q. In other words, you either had to continue
·to haul out of the pit for a day or a day and a half
or shut down your f orccs?
A. Yes.
Q.. \\7'hat sort of force did you have on the jobf
A. \Vell. we had anvwhere from twentv-five to nearlv one
hundred trucks. I reckon. nt some periods on the two jobs, a
tremendous force, because it was a rush job and they wanted
it completed by a certain date and we worked everything we
'!OUld hire round there practically.
Q. ·what then happened?
A. They wont down and located some soil and secured it
and I think traded with the folks as they go along and we
movP.d on down below this pit, I reckon two or three miles.
Q. Which wayf
A. Toward Danville.
Q. You moved your steam shovel and all your equipment?
A. Yes, everything, and we went ahead and used everything
that he selected from one placP. to another. I reckon we
worked from ten to twenty places. I don't know how many
fields or spots but we P.xhausted everything- that he would
pnss that was suitable to go on the road and tliere was still
some sectionsQ. Wait one minute. As to that. am I correct in under. standing that you ~ot the top-soil from the fields along the
road within thP. 1.000 foot limit and built approximatelv the
r.est of the five miles from n mile west of the clay pit back to
Danville?
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A. Yes, it was a very short haul, wasn't all within a thousand feet but would have been very little overhaul on that
part because it was so short we wouldn't figure anything.
Q. The important point to me is you got it from the fields
and didn't use it out of the pit to finish the five miles toward
Danville?
page 59 } A. Yes.
Q. But actually were able to get enough top-soil
to complete the other five miles toward Dan.ville Y
A. No, sir, there were a few lengths or sections left in
there where you would haul as far as that would go and they
wouldn't tie into one another and thev wouldn't quite come togother. There were broken links left in there and we didn't
lmve enough material to complete it, the material that he
selected.
Q. How did you actually complete that 7
.A. Going back to the pit after they said there was nothing
~lsc suitable and nothing else to do but go back to the pit and
fill in those gaps.
Q. YOU did thaU
A. Yes.
Q. That is not the part that you are suing for heret
A. No, I am not making any claim on that project at all.
I am not making any claim.
Q. In othe1· words, as far as this one is concerned, you
did tell the Highway Department that you thought you were
ontitled to it on both projects?
.A. Yes, I have always said I thought I was entitled to it
but I haven't filed any claim on that project.
Q. Now. Mr. Ragland, after you finished top-soiling the
Wflsterly project did you start with your top-soiling on the
project that is in suit here, the easterly project Y
A. Yes, sir.
Q. ·who was on both of those jobs in cl1arge of the men 1
,vhat is vour brother's name!
A. H. G. Ragland. He was superintendent in charge of
both jobs.
Q. About when, from recollection, did you complete the
westerly project, soiling?
A. As to the soiling, I think we pnt about all the
page 60 ~ soil on tl1e Danville project some time in May.
Q. Most of it in May?
A. Yes, April or May.
Q. Vlhen did you start on the easterly project which is in
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suit here with the top-soil-before or after you :finished the
-west~rly project!
A. After we :finished the westerly project.
Q. Who was the inspector on the easterly project, that is
in suiU
A. Mr. Williams. I don't remember his initials, but Mr.
Williams.
Q. When you got ready to commence this top-soiling on
the project that is in suit, had any clay pits or top-soil been
selected which you were to spread f
A. No, sir, they directed usQ. Mr. Raglan~ on this easterly project that is in suit,
from what point did yon haul and spread the material f
A. We haulP.d it from the pit.

By the Court :
Q. Did you haul it from the pit designated by representatives of the Highway Department¥
A. Did I howY
Q. Did you haul it from a pit designated by representatives of the Highway Department'/
A. Yes. In other words, we hauled it from this pit.
By Judge Brown:
Q. Mr. Ragland, how much did you haul out of this pitT
. The Court: Judge Brown, there is no controversy about
the number of yards hauled, no controversy about the amount
involved.
Major Gibson: The question is whether he is entitled to
overhaul or not.
Judge Brown: Mr. Tyler stated that to you but he wrote
me the other day and rather left me under the
page 61 } impressionThe Court: That is not in controversy, as I understand.
Mr. Tyler: There is no controversy about that. We admit that.

By the Court:
Q. You stated that yon only took material from the pits
designated by representatives of the Highway Department f
A. Yes.

ThA Court: If that be true and there is no disagreement
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on the amount involved or the number of yards hauled, I don't
think it is necessary to go into that.
By Judge Brown:
Q. l\fr. Ragland, am I correct in saying this, that you
actually hauled and spread on the road 8,872.9 cubic yards of
shale for which, if you were entitled to overhaul according to
the specifications you bid on, you would be entitled to $10,074.74?
A. Yes, sir.
Q. The other two items, marked B and C on page 4 of the
petition are one for hauling 1,931.2 cubic yards of top-soil,
$2,658.29 and the other for overhauling 1,858.4 cubic yards of
top-soil $2,532.07.

By the Court:
Q. Did that come from pits designated by the Highway Department?
A. Yes.
By Judge Brown:
Q. That came from another place, as I understand 7 It
was off of a farm of a man named Shelloss and didn't come
out of this piU
A. No, sir.
Q. \Vhen was the first information you received from any
source that you would not be paid this overhaul on this project, and from whom T
A. I received it from 1\fr. 'Williams, the first inpage 62 ~ formation that the overhaul wouldn't be allowedthe inspector on the project.
Q. When did you receive that information and what were
the circumstances that brought it to your attention 7
A. As I remember, it was some time in June after I had
gotten an estimatP. for 1\fay, or ,T uly, after I had gotten a
,June estimate, whenevor that big volume of overhaul was
done, the following month, as soon as I received the estimate
or within a day or two afterwards.
By the Court :
Q. You, Mr. Ragland, know what these technical terms mean.
I have learned some of them because I have had some experience in these contracts but I venture to say the Jury doesn't
know what you mean by an estimate.
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A. They make up an estimate of the amount of work done
in the month of May, June, or whatever month.
Q. Do I understand at the end of a month, after you have
done certain work, the Highway Department g-oes there and
measures up the work that you have done and gives you that
estimate'/
A. Yes.
Q. You are entitled to compensation that month for the
work that is done under the estimate furnished you by the
Highway Department 7
A. Yes, sir.
By Judge Brown:

Q. After you got this estimate, you say, for a large amount
of the top-soiling on this project in suit and found that no
overbaul was on it, what did you do Y
A. I met Mr. Williams up thP.re at my brother's and showed
my brother the estimate, that they hadn't allowed any overhaul on it and asked him wl1y didn't thP.y allow it or when
were they going to aJlow it and he said :Mr. Carter had advised
him that he couldn't pay any overhaul on the job.
page 63 } Q. Did he tell you what reason Mr. Carter gave?
A. No, he didn't tell me why it was and said
Mr. Carter had advised him he couldn't pay any overhaul
on the job.
Q. At what stage was the work of top-soiling when this
took placeY
A. The major part of the top-soiling was complete on this
project. We had done it all, if you look at the estimates,
within a short period. The biggest volume of it was on there.'
It lacked some small amount but a big volume of it was 011'
there.
Q. What did you tl1en do, Mr. Ragland?
A. Well, the same day-I don't know whether I can tell
this or not. I know what next bappened in my mind. After
I had the conversation with himQ. With whom'/
A. ·with Mr. Williams, and he told me that, I went down on
Mr. Tuck's job and tried to secure some of his equipment for
dressing up. He had some tractors that was idle.
Q. Who was 1\fr. Tuck'/ Was he the contractor that had the
adjoining job east of you T
A. Adjoining this project. Our projects adjoined, and
whilP. I was down there I ta!ked to Mr. Ramsey, a highway
inspP.ctor on that project, on Tuck's project and told him
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what Mr. Williams had stated to me and he explained to me
that there were some sheets had been added to the specifications, that the department wouldn't pay any overhaul, that
it prohibited them from paying overhaul.
Q. What did you do7
A. Immediately following that, I think the next morning
or the foil owing day I came to Richmond and came up to the
Highway Department and took it up with Mr. Thomas first
because I am accustomed to getting my proposals from him
and sending my bids there, and so on.
·
-· Q. State who Mr. Thomas is.
page 64 } A. He has charge of the Contractor's Department in the Highway Department in Richmond.
Q. The information department T
A. ThP. one you go to for information, and so on. I don't
know what his title is.
Q. Did you see Mr. Thomas?
A. YP.S, sir.
Q. Did you explain to 1vir. Thomas what the situation was T
A. Yes, I told him exaetly what had been told me and what
I had done and where I got to at that time.
Q. W11at did Mr. Thomas say?
A. :Mr. Thomas said he had mailed out errata sheets some
time prior to that, about the first of the year, which disallowed any overhaul on any project.
Q. Did you say anything to Mr. Thomas then as to whether
you had gotten it T
· A. I told him I had never received anything like that and
neither could I find any record of it. I had that information
from Mr. Ramsey.
Q. Did 1\fr, Thomas then give you this book of specifications
dated January 1, 1931, on which you have written "Delivered
to l\Ir, Ragland by Mr. Thomas after claim filed"7
A. Yes. he got that and showed me those sheets and gave
me that eopy.
Judge Brown: We offer that as Exhibit No. 31.
Q. That does include the errata sheets?
A. Yes. He got this and opened it and read it to me.

Judge Brown: We want to offer in evidence all of the
estimates the engineers made so as to show how the work
was done under this project and dates, and so forth, as Exhibit No. 32.
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Q. Mr. Ragland, you say at that time the work was practically or largely done on this eastern project Y
.A.. Yes, the long haul was largely done at that
page 65 } time.
Q. What did you then do 7
A. After he gave me the specifications and told me why
it wouldn't be, and so on, I went and talked to Mr. Pettigrew
who I think is assistant to the Chief Engineer, really the man
that you can contact and talk to, and told him what had been
explained ·to me by l\Ir, Thomas and I bad no notice of it before and no knowledge of it and the first statement he ma<ln
was. ",vclJ, I told them that they couldn't do it like that unless it designated the pits, that they couldn't hanclle the overhaul in that form," and he went into it in detail and said he
was sure they would pay it in the form of a claim, bccausn
those errata sheets or specifications that Mr. Thomas or
somebody else had interpreted-after going over the whole
thing in detail, he said, "l am sure they will pay it and won't
have any que_stion about it.''
Q. Mr. Ragland, did you "Present to Mr. ·Pettigrew a letter
which you prepared or yonr office man had prepared, setting
up the basis of your understanding and claim on this thing
at that time 1
·
A. Yes, he told me to make it in the form of a claim and I
got it up and went in there and had him approve it before I
·delivered it to the engineers.
Q. When you first went to sec him did you present him a
claim as you had prepared it which he suggested that you
amend7
A. That wasn't thP. first day I wnnt to sec him. I came
back and made up a claim after he told me to put it in that
form and I got this information that that is the wav it woul<l
have to be handled. and I came back and made the claim.
Q. Did you, after talking with Mr. Pettigrew or before vou
talked with Mr. Pettigrew, whicheve1· it was, prepare for i1irn
and submit to him your claim in this matter?
A. Yes, sir, I prepared it in detail and submitted it to him.
Judge Brown: That has been offered in evidence as Exhibit
17 and I want at this point to be permitted to read that to
you and the Jury.
Note: This lettAr was read.
page 66 ~
Q. Who prepared this letter!
A. I did, Mr. Brown.
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Q. You and your office man f
A • .Yes.
Q. What did you do with the letter'/ It doesn't seem to be
actually signed by you T
A. I brought it to Richmond and went over to Mr. Pettigrew and hP. read it.
Q. Mr. Pettigrew is.A. .Assistant Chief Engineer.
Q. In the Highway Department. He read it and said what t
A. He said he didn't think that was the proper method to
bandle it and he outlined how he would present it and how
·
he thought I should present it.
Q. Why did he say that wasn't the proper method, do you
recall!
A. He looked up at the head of my proposal there and I
stated I was fully acquainted with the specifications. He
said that alone would make it where hP. would have to disallow
it. He said for that reason hP. would put it in this form and
hP. outlined the form that I did really present it in.
Q. You showed him that letter.
A. HA sat down and read every word of it and made those
recommendations in this other form.
Q. We are talking now about Exhibit 17 f
A. Yes.
By 1\lajor Gibson:
Q. As I understand. that letter was never filed with the
Highway Department f
A. No. He requested me to file in another form.
By Judge Brown:
Q. Did you go back home and attempt to-

page 67

~

Mr. Tyler: If that is the case, your Honor, that
the letter was not filed with the Highway Commission making application for this overhaul, we move that it be
strick1m and not be introduced in evidence.
ThP. Court: I will overrule that because the witness stated
that hP. submitted that letter to a representative of the Highway Department and he refused to accept it but suggested that
he adopt another course. That letter is introduced here now
showing what the contractor was claiming which was submitted to the Highway Department representative and that
ought to go into evidence.
Mr. Tyler: We except.
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By Judge Brown:
Q. l\Ir. Ragland, after having this confe1·ence with Mr.
P~ttig·rew and showing him this letter of August 21st that
you hud µrepared, did you then attempt to follow his suggestions by amending your claim, the verbiage of your claim 1
A. I did as nearly as I possibly could in making my claim.
Q. Exhibit 18 shows that on .August 23, '33, you wrote Mr.
J. S. Carter, Resident Engineer, Chatham, headed '' Claim
for ,~xtra work for overhaul" on these two projects and enclosed with that letter-'' You will please find enclosed herewith claim for extra work for overhaul on the above mentioned project. Copy is enclosed for your file and I will thank
you to make such notations thereon as may be deemed proper,
in your opinion, and then make such recommendation us you
may think just under the circumstances and conditions, after
which I will thank you to forward the papers herewith to Mr.
C. B. Leech, Jr., District Engineer, Department of Highways
of Virj..,inia at Lynchburg, Virginia. Hoping you may feel
that you <'..an consisfontly recommend this claim and thanking you ut least for your careful consideration, I beg to remain." Did J\fr. Pettigrew tell you to start at the
page 68 ~ bottom?
A. Yes, he told me to start with the Resident
Engineer and writP. a letter and ask him to pass it on up to be
approved. ·
Q. Attached to this, marked Exhibit 18A, three pages, is
a claim that you enclosed with that letter to Mr. Carter, the
amended claim 7
A. Yes.
Q. Did you prepare this f
A. Yes.
Q. In your office f
A. Yes. My man did.
Mr. Tyler: That lettnr is undated. Can't we date that
now bncause we will refer to it from time to time .
•Judg-e Brown: Make it August 23rd. That is the date of
tlle letter with which it was enclosed.
By Judge Brown:
Q. That amended claim of August 23, 1932 reads-(paper
marked Exhibit lRA was rend to tlrn Jury). Was the only
chan~e in the two claims simply the fact that at.his suggestion yon eliminated the thing about the specifications 1
A. Yes. and he told me the basis of my claim was tltat they
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hadn't showed me the pit, hadn't designated it, but to plead
it in that form and we reworded it. I stuck to the original
claim which he said was all right and put it in this other form
so they could allow it and it would go through in that form and
wouldn't go through in the other.
Q. You mailed this one to Mr. Carter and it went on up
the various steps to the Highway Department l1ere. What
then happened f
A.
en, it was some time. I don't remember the period.
I would have to look at the dates that it was they denied the
claim under that form.
Q. Referring to Exhibit 20, under date of September 15,
1933, did Mr. Lemmon write you this? l\fr, Lemmon is the
assistant Construction Engineer and C. S. Mullen is the Chief
Engineer?
page 69 ~ A. Yes, sir.

,v

Xote: The letter marked Exhibit No. 20 was read by Judge
Brown.
Q. Mr. Ragland, did you then write in reply to :Mr. Lemmon\; Jetter of September 15, Exhibit No. 20, a letter of Septf'mbtn· 16th, Exhibit 2H
A. YP.S, sir.

Note: The Letter marked Exhibit No. 21 was read to the
.Tury by .Tucl::re Brown.
Q. Tlwn under date of September 29th, Exhibit 22, Mr. G.
T. Lemmon replied to your letter (reads letter marked Exhibit No. 22). Now. Mr. Ragland, after you got this from
Mr. Mnllen throu~h lfr. Lemmon, then what happenedi
A. I emne to see l\fr. Mullen immediatelv. · ..
Q. w·hat happened?
•
.A. I n'.:plained that this referred to non-payment of overhaul hack there and called his attention to the letter followin~ thnt of the~ 20th or 21st, the same month, wl1ich subEihtntiutt>cl what I explained to him. That satisfied his mind
that that was the true meaning of the letter. Then he said
he would get everybody together and make an appointment
to meet me in the field on tbe project at the pit and take it up
and rehandlc it, which lie did.
Q. ,Vhen did he m~et you there on the project?
A. I don't remember the date unless I would look at some
of the correspondence but be met me there at a later date.
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Q. It appears from Exhibit 23 that on October 17th he
wrote you that he found it impossible to make the trip to y9ur
job on Route 44 this week as was originally contemplated.
"It is possible I may be able to do this next week and will
notify you Monday Just what date to see you." How long
after that did you meet him?
.li.• It wasn't very long, just a few days. He told me to
come. I know it was just a few days.
Q. You met Mr. Mullen on thP. job 'l
A. Yes.
pnge 70 } Q. ·who was there with you 'l Which of your
force'l
A. Who of my organization f
Q. Yes.
A. My bookkeeper, my superintendent, and myself, and I
think all the foremen that had been on the job one way or another Wl!re there-the bigger part of them anyhow.
Q ,vho was there for the Highway Department?
A. l\lr. Mullen, Major Lemmon, Mr. Leech, Mr. Carter,
Mr. Richards. Mr. ,vmiams and I don't know whP.ther there
was auybody else.
Q. ,vhere did you all ~of Did yon go down to the pit 1
A. Yes, sir, we met in the pit.
Q. Diel you go over the project Y
A. Yes, sir, we w,mt over the project after meeting in the
pit.
Q. Then what happened!
A. I think that the engineers got together in groups and
discussed it with themselves.
Q. After the conference what did Mr. Mullen advise you 1
A. :Mr. Mullen, after the conference, advised me to make
a claim in another form and he would take it in and get it
handled.
Q. Make the claim in another form Y
A. Yes, and he outlined how I should word the
JJage 71 } claim.
Q. What was the result of that conference and
whnt did :Mr. Mullen ad";se 1
A. Mr. :Mullen decided I was entitled to pay for that long
overliaul an.cl so stated to them, that they should not have
required me to have done that work without first having
agreed on a price.
By the Court :
Q. Was that on thP. basis of your claim'l
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A. Yes, that was on the basis of my claim.
Q. And .not on the contract Y
A. On the basis of the claim and the contract jointly, I
suppose. That was his decision.
By J udgc Brown:
Q. Did.Mr. Mullen, the Chief Engineer, advise you in what
form you should make the claim and tell you what he was
going to do about it?
A. Yes. sir.
•
Q. 1Vhat did he sayT
.
A. He told me to writP. him a letter and state in there my
claim as I did state it and write him, and the particular wording in it was thisQ. I will ask yon is Exhibit 24, your letter of October 28,
1933, what you wrote!
A. Yes, sir.

The Court: Evidence was admitted just now about this
conference in which :Mr. :Mullen took part and in which Mr.
Mullen said that the claim ought to be paid. Construe that,
<1entlemen, not as Mr. Mullen construing the contract because he had nothin.e: in the world to do with the contract or
the construction of it, but it was on account of a claim that
was pnt in that llP. thought ought to be paid and he would
recommend to the officials to pay it. Don't conpage 72 • sider his statement as an attempt to construe the
contract because he had nothing to do with that.
Major Gibson:
e object to the qualification that your
Honor makes. We don't think because :Mr. 'Mullen or anyone else recommends a payment that that is a construction
of the contract.
The Court: Not a construction of the contract but outsidP. of tlrnt. There is a ruling that irrespective of the contrnct tbP. commission can allow for additional work if it is so
advised.
1\fn;ior Gibson: That is all right, so far as the liberality
of puyrnent is concernP.d but I don't tl1ink that is evidence
when you come down to a suit upon a contract and I think
that evidencP. ought to be excluded.
The Colll't: I overrule your objection.
Major Gibson: Exception.
Mr. T-vler: I want to make a statement here. I think vour
Honor may he confused as to the set-up there when you say
th,t thn Commission can allow claims beyond the contract.

,v
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It is frtrn that the penalty claim is allowed in that manner
but tlu• Comrnissio1:i' doesn't go so far as to go beyond the
coutract..
The Court: The Commission, as I understand it, :Mr. Attorney General, has the right and the power, if they arc so
advisP.d, where a man has done work beyond the work called
for in the contract, to say that the .Commonwealth has gotten
the benefit of it and the Commonwealth is going to pay. I
say the Commission has that power. You don't have to do
it but if the~"' do it, as someone said, it is in the spirit of
liberality. Tnat is all. They don't have to do it.
Mr. Tyler: The contractThe Court: I am not talking about the contract; I am talking about outside of the contract.
Mr. Tyler: The reason I want to get myself
page 73 } clear on it, the Commission has the power under
the contract to consider a claim filed but the claim
must bP. filed in accordanc,~ with the contract at the proper
time.
The Court: If it were not filed at the proper time and in
accordance with the provisions, do you mean to tell me, l\fr.
AUor1rny General, that the Commission could not waive that
and say, "\Ve are going to pay you anyhow?" Of course they
can. Tht> Commission has all power to do that if they think
tllc work has been done and the Commonwealth has gotten
tlrn benefit of it. They can waive the conditions of the contract so far as they relate to the Commonwealth. Thcv cannot waive the provisions so far us the contractor is conccmccl.
The contractor can waive tlw provisions so far as he is concerned but cannot waive tlw pl'ovisions so far as the Commonwealth is concerned. They have got to waive them
mutuallv.
l\fajor Gibson: This this is a suit on a contract. It isn't
an arbitration as between l\f r. Ragland and the Highway
Commission. If it was, then I think the position you tukc
would be correct but I do not think it is correct to admit the
evidence of what one man said or someone else said as to
what he thought should be done by way of making· compensation to him for losses ancl things of that kind.
The Court: I didn't understnnd, l\fajor Gibson, that Mr.
l\£ul1cn, when he made that statement, was construing the
contract, ancl that is why I to]c1 the Gentlemen of tlrn Jury.
You have just been taking the position that tl1e Highway
Commission, regardless of tht> contract, as you term it, in
a spirit of generosity or liberality, could allow a claim wl1ere
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:a man has furnished material not provided for in the con-

tract and any remark Mr. Mullen made, I have told the Jury,
must be constl'Ucd that way and not as a construction of the
contract. I think we are not getting anywhere.
l\Iajor Gibson: We except to that.
By Judge Brown:
Q. Mr. Ragland, after you had this conference
page 74 } on the job with Mr. :Mullen and the oth?r~, did you
write the letter of October 28th, Exhibit No. 24,
to :Mr. Mullen?
A. Ycs, sir.
Q. And then were you advised, as shown by Exhibit 27, that
1he Highway Commission had rejected your claim?
A. Yes, sir.
Q. l\f r. Ragland, how many times did you bid on the 1931
speeifications here which you say were furnished you as a
basis for this contract in suit in 1931 '/
The Court: Prior to tl1is?
,Judge Brov.'11: Ycs.
A. I couldn't say how many times I bid. I bid on a lot of
JJrojects.
By J udgc Bro'\\'Tl:
Q. How many were awarded you i
A. Some four or five .
•Judge Brown: "\Ve offer in evidence the following contracts.
The Court: Judge Brown, why don't you and the Commonwealth a.g-ree, to save encumbering the record, that those
contracts were awarded and read the dates of them into the
record.
Judge Brown: I merely want a stipulation to this effect,
that on March 31st,.1931, a proposal was made and contract
entered into on April 18, H}31, for project No. F493-E, Route
32. for 7.83 miles south of Louisa 1Countv line in Fluvanna
Coon~
·
:Maj°or Gibson: We object to that. At that time unquestionably the specifications carried the provision for an overhaul and he was entitled to an overhaul and received it at
that time. We think each one of these books that he received
<'ontaining the specifications ought to be produced. That was
part of the contract.
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The Court: I thought the Highway Department
page 75 ~ agrees that these specifications were the specifications used in all those bids and were changed on a
certain date so I don't see why the plaintiff here should be
required to bring in a book on every single contract. Can't
you agree that one of those specifications accompanied each
one of those contracts 1
Judge Brown: If your Honor pleases, l am willing to expedite the matter in any way I?ossible but, as I understand,
Mr. Ragland had five contracts m 1931, all based on the specifications that were admittedly in force in '31 that carried overhaul, that he recefred overhaul on nil those jobs. I say it
is material evidence. Major Gibson says that we should produce the books because on a contract that was made and performed prior to January 1st, 1932, he assumed there was some
errata sheet that accompanied it which wasn't even adopted
until JanuRl'y 1st, 1932. We will give him everything we have
but I don't understand the point.
Major Gibson:
e would like to have all of the books
which were furnished him on the contracts in '32 which he
has offered in evidence and the books which were furnished
to him on the other contracts.
The Court: If those books are in existence, I presume in
North Carolina in the possession of the plaintiff here, I am
not going to defer this case to let him send down and get
them.
Major Gibson: Judge Brown may have them here.
Judge Brown: You can rest nssured that you can have any
book we have and we haven't nny books that show a,nything·
about specifications that apply to this thing on the basis of
no overhaul.
The Court: I don't understand this controversy. There
were five contracts awarded this plaintiff in 1931 and the
Commonwealth admits in each one of these contracts he was
allowed the overhaul and then in January, 1932, the Highway Department abolished any compensation for the overhaul and in the contract sued on today the Highpage 76 ~ way Department claims that he was charged with
the knowledge of the abolition of the overhaul and
therefore ·not entitled to it. The plaintiff claims that he dicl
not know of the abolition of the overhaul, had not received
any notice of it and he is entitled to tbe overhaul. That is the>
sole issue here, Gentlemen. Can't you agree that on those
contracts the contractor was entitled to overhaul f The position of the Commonwealth is that that was abolished in
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1932 and the bidder on this contract here involved knew of
it and therefore is not entitled to the overhaul. That is the
clear-cut issue.
.Mr. Tyler: With the stipulation that he received during
1931 a book like this for each of those contracts containing
the 1931 specifications.
Judge Brown: Without any amendment. Of course, we
will agree to that.
The Court: I think we are in accord .
.:Major Gibson: One· other thing. ·They introduced in evidence contracts which were entered into in 1932.
The Court: I didn't know that. There were five contracts
entered into prior to the present contract. Accompanying all
of those contracts were these books without the abolition of
the overhaul.
Major Gibson: That was in 1931 but there were three contracts in 1932.
The Court: ,vas he allowed an overhaul on those three
contracts f
.Major Gibson: He has produced one book which he said
he received in 1932, in which the errata sheet was not included. We are asking him to produce the books that were
furnished him with the other contracts.
The Court: vVere the errata sheets in there f
Major Gibson: Our evidence is going to be to the effect
tlmt they were.
Judge Brown :
ere there errata sheets in the books before tho specifications were amended 1
Major Gibson: Those contracts were entered into before
this contract.
The Court: If you have those books, Judge Brown, I think
they are entitled to have them, if those contracts
page 77 } we1·e executed after these errata sheets were gotten
out and after the Highway Department had abolished this overhaul and you bid on those contracts.

,v

By Judge Brown:
Q. Mr. Ragland, did you ever, before you made this proposal and signed these contracts on tl1e claim in suit, receive
from the Highway Department or did you know from any
source whatever that you were not to be entitled to overha~l
on this material?
A. No, sir, I never knew that until after the contract was
made.
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Bv the Court:
.
·Q. Ur. Ragland, in 1932 were you awarded two contracts
from the Highway Department prior to this contract that is
in suit here Y
A. Yes, sir, I think so.
Q. Were .you allowed any overhaul in either one of those
contracts Y
A. I was allowed it in some of them. I don't remember
which ones.
Q. Were you allowed overhaul in the two contracts prior to
this, given you in 1932 Y
A. I can't say from memory. I would have to look at the
contracts or estimates.
Q. Will you at recess then get those contracts, if they are
available, and see whether or not you were and produce them
here in Court showing whether or not you were allowed any
overhaul?
A. I can get the estimates. The contract wouldn't show
anyhow.
, Q. Will you ascertain from your books at your office, if
you have them, and if you have them, produce them, showing whether or not you were allowed any overhaul on the two
contracts preceding this one in 19321
A. Yes, sir.

,v

Major Gibson :
e would like, if your Honor would do
it, to have you ask him whether or not he had received a book
of specifications with each of those 1932 contra<its and to
produce those books.
page 78 ~ By the Court :
Q. Will you ascertain, Mr. Ragland, whether the
two contracts in 1932 were entered into prior to the one in
litigation and whether you received books showing the specifications and, if so, produce those books in Court?
A. I will have to send for them. One of them is in Clarksville, Virginia, in my brother's car at Clarksville. I can get
it one way or another.
Q. Will you ascertain whether or not-A. He can get that one by going after it. It is in his car
at Clarksville, Virginia.
A Juror: '\Vas that amendment made after this contract
was signedT
The Court: No, the amendment was made prior to this
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contract, prior to the execution of this contract by the Highway Departmeut, and the contractor is claiming that he did
not receive that amendment and the Highway Department is
claiming that he did.
·
Judge Brown: I have got the situation a little confused by
trying to get in these other contracts. I want to introduce
these contracts and my next idea was to show that the only
other contract that l\Ir. Ragland had after the specifications
were amended was one to do some work on this same project
which he spoke of a while ago down near Turbeville and on that
project, immediately before he bid on this project, no overhaul was paid or allowed and the pits were selected within
the free haul distance. The question didn't come up. I was
getting to that, to introduce that contract in proper order.
Major Gibson: If he introduces contracts, the specifications
which were furnished him at that time are just as much a
part of this contract as these writings were.
,Judge Brown: I have asked Mr. Ragland and will ask him
againQ. Mr. Ragland, did you or did your office ever receive,
prior to the time that you made this proposal and this contract was awarded to you, any errata sheets or any information from the Commonwealth of Virginia or any
page 79 ~ other source that you wouldn't be allowed overhaul if you bid on that 25-cent unit price for hauling that stuff?
A. Not to my: lmowledge.
Q. And you bid on them with the expectation of getting the
overhaul]
A. Yes, I expected if I done the overhaul to get paid for it.
Q. Would you have entered into the contracts if you hadn't
cxp~ted to get overhaul f
Major Gibson: We object to .that.
The Court: Objection sustained.
Judge Brown: ,ve save the point as to that.
A. Might I say-

The Court: You had better answer your counsel's questions.
Judge Brown: .Ap, I understand-they have talked so much
here-it is stipulated that Mr. Ragland entered into five contracts during the year 1931 under the standard 1931 speci-
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fications without any amendment or errata for the construe·
tion of highways in Virginia, one in Louisa County, one in
Bedford County, one in Prince Edward and Buckingham
Counties, and two in Franklin County, Virginia, and that he
was paid on each of those coutrncts for overhaul over und
above the free haul of one thousand feet.
The Court: You agree, Gentlemen, if there were any over.
hauls made under any of those five contracts that the con·
tractor was paid for it.
Major Gibson: Yes, sir.
By Judge Brown:
Q. In making previous contracts with the Highway Com.
mission of Virginia where an overhaul was not to be allowed,
what bas been the custom with the Department as far as you
are concerned, in stating that in the proposal i
A. It has always been the cmstom of the Highway Dc11art.
ment of Virginia, as we] l us elsewhere, when they
page 80 ~ were not going to allow overhaul, to so e.tatc it in
the proposal and show you where the material is
coming from so you could determine the price yourself on
what it would cost to lmul it that distance. It has been the
custom of all of them I have ever worked with.
Q. I hand you here two contracts, one of which co,•ers
Project No. S652Al for work in Sussex and Prince George
Counties in 1929 and ask you whether or not you entered into
that contract and whether the proposal doesn't expressly
show on its face that vou are not to receive overhaul and vou
bid on it on the basis of not receiving overhaul and calculated
what it would be?
Mr. Tyler: These are entirely clifferent specifications than
1931.
Judge Brown: I didn't ask about the specifications. I asked
whether or not that situation existed.
A. Yes, sir, it is stated there would be no overhaul allowed
in that.
Judge Brown: We offer that in evidence as Plaintiff's Exhibit No. 33.
Major Gibson: We object to it formally. "\Ve have no really
serious objection but we want to be put in the position that
we can introduce evidence as to custom.
Judge Brown: That refers to page 75 of the specifications
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nnd if there is any difference in them I will be glad if you gentlemen will present it. The bids were submitted Tuesday,
April 29th, 1930. It refers to page 75 of specifications. The
quantity to be hauled was 31,596 cubic yards of local gravel.
The unit price is on local gravel and includes all stripping,
cleaning and grubbing, overhaul and cost of gravel.
By Judge Brown:
.
Q. Mr. Ragland, did you on September 4, 1930, make a proposal for another contract and were you awarded that contract?
A. Yes, sir.
page 81

~

Judge Brown: That we offer in evidence as
Plaintiff's Exhibit No. 34. It is Project No.
S626G1. It refers to page 75 of the specifications and I respectfully request that you introduce one of the books. I am
introducing it to show what your custom had been on that.
That one is a proposal submitted September 4, 1930, for work
in ,vaverley, I believe in Sussex Count)T-Waver)ey to the
Prince George line, 20,493 cubic yards of local gravel at $1.28
per cubic yard. Unit price on local gravel shall include all
stripping, clearing and grubbing, overhaul and cost of gravel
pits.
By Judge Brown :
Q. :Mr. Ragland, I will ask yon whether in the course of
your contracting with the State of Virginia oYer a period of
twenty years you have ever bid on any proposal for the construction of roads and the spreading of top soil except where
you were either entitled to overhaul under the specifications
or it was expressly stated in the pl'Oposal for the work that
no overhaul would be allowed or that your price included
overhaul?
A. No, sir, I have never bid on any that didn't either have
a proYision to pay for overhaul, provided you had it, or it
stated that vou should uot have the o,·erhaul.
Q. In the proposal 1
A. J.n the proposal and showed you wl1erc tho mnterial
would come from that you would haul. If your Honol' would
allow me, I would like to ask if I would be permitted to request that they bring in another pro,iect that I bid on or the
proposal on another project at a later date than these.
The Court: I am going to recess for lunch and you cnn discuss those matters with your counsel.
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At 1 P. l\I. a recess was taken until 2 :15 P.
page 82 ~

:u. for

lunch.

AFTE~~OON SESSION.
Richmond, Virginia, April 2, H)37.

Met at the expiration of the recess.
Present: · Same parties as heretofore noted.

C. A. RAGLAND,
the plaintiff, resumed the stand for further direct examination:
·
Examined by Judge Brown :
Q. :Mr. Ragland, did you on l\Iay 24, 1932, make a proposal
which was embodied in a contrnct dated Juno 2, 1932, covering some work on this Route 44, known as llroject F752AEB1
in Halifax County near Turbeville f
A. Yes, sir.
Judge Brown: We offer that contract in evidence as Plaintiff's Exhibit No. 35.
Major Gibson: ·we ought to have some idea for what purpose that is offered, briefly. He is asking him about a proposal on another project.
By Judge Brown:
.
Q. Mr. Rag·land, on that contract were you entitled to any
overhaul by virtue of having overhauled material more than
the free allowance?
l\fajor Gibson: Point out what part you are directing the
witness' attention to.
Judge Brown: I am asking the question whether under
that contractQ. Under this last contract did vou receive or were vou en.
titled to receive any overhaul by virtue ofThe Court: Which is the contract?
Judge Brown: This is the one they refer to, entered into
in '32 and :Mr. Tyler stated he entered into this contract and
said he didn't have any overhaul on it.
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The Court: Doesn't the contract speak for itpage 83 } self?·
,Judge Brown: The contract doesn't show
whether tliere was overhaul.
The Court: I thought you agreed under those five contracts if there had been any overhaul he had beeu compensated for it.
Judge Brown: TJ1is is a different one.
Bv Judge Brown:
WQ. Under this one, Mr. Ragland, that I have last referred
to did you receive or were you entitled to receive any overhaul for extra haul; I mean for hauling over the thousand
feet?
·
A. If I had done any I would be entitled to receive it.
Major Gibson: There is an objection unless he points out
the relevancy of it.
Judge Brown : The relevancy, of course, is to show that
the question of his not being entitled to overhaul did not arise
because the work wasn't done for which he would have been
,entitled to receive overhaul. It was handled within the one
thousand feet free haul.
Major Gibson: That is all right
By Judge Brown:
Q. After you talked with l\fr. Thomas and your attention
was called to this claimed amendment of the 1931 specifications by the errata sheet, did you then go l1ome to your office
in Louisburg, North Carolina, and check to ascertain whether
you had received any of those pamphlets with the errata
sheets in them?
A. Yes, sir.
· Q. Did you find any i
A. No, sir.
Q. Did yon give your counsel when this suit started all of
the books that you had which had been furnished you by the
State on these contracts 7
A. ,vith one exception unless there was some very old
stuff. I gave him all that was in the office.
page 84 } Q. \Vliat was the exception Y
A. One book of specifications on 752G was in
the hands of my brother.
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Q. He was on the job! That book was sent to him 1
A. Yes.
.

Q. That is thd one you spoke of as being in Clarksville 'l'
A. Yes.
·
Q. Did you check these books that you had there in your
files on these different contracts to ascertain whether any of
them had the errata sheets in the back of them 1
A. Yes, sir.
·
Q. '\Vere any enata sheets in the back of any of them f
A. No, sh·.
Judge Brown: ,ve offer those fiye in evidence marked Exhibits 36, 37, 38, 39 and 40.
:Major Gibson:' Before they are admitted I think he ought
to go further and say that he got them and when he received
them.
The Court: Yon have got to show, Judge Brown, that those
specifications which you have just presented there accompanied the contracts which this gentleman had with the High,
way Department.
By Judge Brown:
Q. Is that correct, :Mr. Ragland!
A. Yes, sir.
The Court: Instead of putting those in the record can't
you stipulate that no errata sheets arc in those?
Major Gibson: I didn't understand that he has connected
these up with the contracts.
The Court: That '7ils th•? question I asked, if those were
the five contracts that he had.
A. With one exception.
page 85 ~ By the Court:
Q. "Thicb one ·is that f
A. That is 752G and I have that one and can get it.
:Major Gibson: These then ,vere the books that were furnished with the 1931 contructs. There is no objection. "\Ve
will stipu]atc without having them in evidence.

By Judge Brown:
Q. Mr. Ragland, when you went back and checked to ascertain whether any of these books which had been fnl'11isbed by
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the State on any of these contracis contained those errata
sheets, did you check all the contracts, both in '31 and those
three that you got in '321
A. Yes, sir, I checked every file on it.
Q. And did you find any books except these that you have
brought here or any books in which the errata sheet ·was contained}
A. No, I didn't have a book in my office that had the errata
sheet that was like the one I brought.
Q. Like the one that you got from Mr. Thomas and brought
back to compare with 1
A. From .Mr. Thomas. If you don't mind, I would like to
see those books.
The Court: They ha~e been examined by counsel on both
sides.
:Major Gibson: What we were calling for were the ones he
received in 1932.
Judge Brown: He said they embraced all he ever received,
botl1 i'n '31 and '32.
Major Gibson : He said he examined all of them he received in '32 as weU as these and didn't find any.
Judge Brown: Here is another one-six instead of five.
Major Gibson: Where did this one come from Y
page 86 } Judge Brown: 'fi1ere were six I intended to hand
· him instead of five that he left with us.
Major Gibson: Did you mean for his answer to include
this one 1

.A. I think I stated that I turned them all over to my attorney, all I had, with one exception.
Major Gibson: You have produced six and.you have connected five. I don't know whether this is one of the five that
YOU have connected or not.
• Judge Brown: This must be the one I have got that has
·
the errata sheets in it.
~Ir. Tyler: Let it go in.
The Court: Let us move along.
l\fajor Gibson: He has asked about that.
Mr. Tyler: vVe asked for the production of that book on
the table there.
l\fajor Gibson: I wanted him to connect it up.
The Court: He has withdrawn that book.
Judge Brown: Of course it is in this book.
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The Court: Are you introducing that in evidence 7
Judge Brown: No, sii·. It was one they had here when
they arg·ued the dcmul'l'cr uud it got mixed up with the other
books.
By Judge Brown:
Q. l\Ir. Ragland, did yon ever have any book of these 1931
specifications in your office or in your files pertaining to any
of the '31 or '32 contracts that contained the errata sheets 7
A. No, sir, I never had any in there with the exception of
the ones I got after this come up. I think I secured two
copies of it after this question came up.
Q. And you never knew of it before the Inspector called it
to your attention f
A. No, sir, I never did.
page Bi~

CROSS EXAMINATION.

By l\Ir. Tyler:
Q. Mr. Ragland, in 1931 you received five books from the
Highway Department¥
A. I might have received five or more than five.
Q. You may have received more than five. It was customary for the Highway Department to give out any number
that the contractor asked for f
A. No, sir, they mailed you one witl1 your contract or within
a few clays following that. They usually mailed it with the
contract.
Q. If you needed another one for your field work coulcln 't
you get one from l\Ir. Thomas' office!
A. I suppose you could have if you asked for it.
Q. Your brother was your superintendent on all of these
jobs in 1932, was he not 1
A. Yes, sir.
Q. The three jobs-he was vour superintendent 7
A. Yes, sir.
•
Q. Did you have occasion to examine the books in his possession or did he have anv of these specification books on
·
the job down there?
A. Examine which book 7
Q. Did your brother have any specification books on the
job?
.A. Yes, sir.
Q. He did?
A. Ycs, he had a copy of the specifications.

C. A. Ragland v. Commonwealth of Virginia.

115

C. ..4.. Ra.gland.

Q. Do you recall getting a circular letter from the Department of Highways in the last part of l\Iarch, 19321
A. No, sir, I do not.
Q. I haven't .finished the question yet-enclosing a blank
affidavit for you to execute, showing your financial condition?
A. I don't recall the date but I know that is
page 88 ~ customary every year, sometimes oftener, to mail
you a form to fill out for your financial condition
and experience questionnaire, and so on. That is regular
routine.
Q. And you know it is customary before a contractor can
get on the list. that he has to fill that in, before he can bid
on a job; is that the idea 7
A. I think it is customary for him to qualify. I believe
that is what you call qualification, furnishing a financial statement and filling in this questioµnaire which I have done from
year to year.
Q. As a matter of fact, you did it in 1932?
A. I think I did. I don't see why I shouldn't because I
bavc clone it every time they asked me to.
Q. ln .:May, 1932, the contract which you executed on June
1st, was advertised, was it not 1
A. I will have to look at the dates.
Q. You can't recall that f
A. I don't say I don't recall but when you refer me to dates
I get them mixed up.
Q. Don't you recall that in the advertisements for bids
there is a statement to the effect that the plans and specifications arc on file in the Richmond office or tl1e local district
office?
A. I think that is true. That is the usual regular form
of notice, I think.
,
Q. And the pla·ns can be secured on payment of $57
A. Secure a plan on the payment of five dollars T
Q. Yes.
A. Possibly $2.50. It miglit be $5 or $2.50. They had a
regular charge for plans if you secured them individually. I
don't remember whether it was $5 or $2.50.
Q. Isn't there a statement in the proposal in which you
certified that you are familiar with the proposed work and
the specifications governing the same~
page 89 } A. Yes, sir, it so reads.
Q. And vou signed that f
A. Yes, sir.
•
._
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Q. You certified that you are familiar with the proposed
work and the specifications f
A. Yes, sir.
Q. \.Vas there any overhaul on that job that was executed
in June, 1932?
·
A. Do you remember the t)roject number?
Q. It is 752A and E.
A. At Turbeville¥
Q. Yes.
A. I don't think I done any overhaul on it. .A.11 the soil
was right along beside the road.
Q. I asked you whether 01· not your brother was present
and was acting in your capacity when the Resident Engineer
showed you the plans or showed you the location of tho
center line? vVas he present?
A. I couldn't say.
Q. When you went down there that day to inspect the proposed work, do you remember walking around there very
much at that time or did you stay in a big car I
A. On the Turbeville job1
Q. The one that you are suing on 1
A. I drove and walked some. The major part of the original project was along the old road and we could drive along
and sec the line practically from one end to the other. In
some places the line was possibly a hundred or so feet from
the road, one side or another, and along it again.
Q. Mr. Ragland, when yon wrote this letter on April 3,
1932, to Mr. Richards, the Inspector, saying you wouldn't
claim any ove1~haul if you were allowed to use that pit at
Station 1215, you have outlined your reason for writing the
letter. You knew at that time that the Inspector
page 90 } would have no right to vary the contract, didn't
you 1 There was nothing he could do about tho
contract. Didn't vou know that?
A. He had a right to vary the contract.
Q. Did he change the contract 'l
A. He didn't without my permission. I would say no, he
wouldn't hnve any right to vary it without my permis~ion.
Q. Didn't you also know that in the event the contractor
was called upon to do extra work that there was a definite
procedure to be followed before you could make tlrnt claim
officially to the Commission t Didn't you know that?
A. :No, sir, not in every case.
Q. You haven't acquainted yourself with that provision of
the little booklet f
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A. I know that the average condition is that they order
extra work and sometimes they get you to sign an extrn work
order at a later date, make it up themselves, estimate it and
handle it in a number of different ways. They tell you to
go ahead and do extra work and they will pay you for it al:l
extra work and make up the order themselves and huvn you
sign it and word it, and so on, and have your superintendent
sign it. It is handled in various ways from time to time as
to extra work.
Q. You have stated here that when Mr. Mullen, the Chief
Engineer, went down there to investigate the situation with
you and the other engineers that Mr. Mullen ·stated he would
recommend the payment for overhaul. You have stated that,
haven't you?
A. He said he would recommend the payment of my claim.
Q. Did your claim at that time embrace the sum of $15,000J
A. 1.'hat was the last one that I filed with them. I think
tlJat wns the amount of it, or thereabouts.
Q. You go on record here as saying ~fr. Mullen recommended the payment of the $15,000 claim for overp1tge 91 ~ haul 1
.A. I don't know whether he stated the $15,000
for overhaul.
Q. Don't you know whether he did or not f
.A. I know that lie stated this, to re-word that clain, and say
having doue this work without first having agreed on tl p~·ice,
uud nse that as u heading or as a paragraph in the letter and
then go ahead and put my claim in and he would take it up
and get it handled.
Q. Isn't it a fact what Mr: Mullen did recommend and told
you was that he would recommend the payment of the amount
of money thnt the State saved by you using that pit and not
the soil fields, that the State was getting the soil out of a pit
at a little less cost than the soil :fields f
A. No, sir, I don't believe that part of it was brought out
that dav or I don't remember it.
Q. You deny it then, in other words?
A. Yes, sir.
Q. "\Vas it e,·er brought ouU You say it wasn't that day·
was it ever brought out?
'
.A. I stated this morning and still state that Mr. Richards
said he would pay for that first block we put in there, that
that would be bis method of paying for the overhaul, that if
I would release him 011 the overhaul that he would pay me
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the difference in the cost of the material out of the pit and
what it would have cost if· gotten out of the fields and they
had paid the farmers for the land by the am·c in lieu of the
overhaul and that was the onlv time that I know that that
was stated, unless it was in
conversation discussing the
snhject.
Q. As a mutter of fact, l\fr. Ragland, wasn't it more convenient for you to use that soil pit than to go in the soil fields
because you hud your heavy equipment? ·wasn't that a fact?
A. No, sir.
Q. You deny that thenf
pnge 92 ~
A. Yes, sir, absolutely. I don't know what you
mean hut if you mean in preference to going on a
Rhort haul, I say no.
Q. Was it not a fact that you had considerable heavy equipment on that job?
A. Yes, sir, I think I had as good e11uipment as there was
in the State of Virginia. I believe I did.
Q. Did you have a big steam shovel that could very readily
go in that pit and, without changing position, excavate any
number of yards?
A. No, s11·, I had gas shovels and all of them were very
modern and up to elate. As a matter of fact, some of them
was purchased new on that job.
Q. Equipment that was used to go in pits rather than to
go in a soil field 7
A. No, sir, you could use them for one purpose practically
as well as you could the other. I had the same make of equipment that l\Ir. Tuck nsed on the adjoining job for his ~oil,
made by the same people and the same size.
Q. Did you ever have occasion to discuss the change in
specifications with any other contractors in 1932 !
A. The errata sheet?
Q. Any change that may have taken place Y
A. I discussed it with :Mr. Tuck.
Q. You did?
A. Ycs, after this came up or on the same day it came up,
I think.
Q. Isn't it. customary here in Virginia (I don't know about
North Carolma) that the contract would have a special provision where there was a deviation or change from the general specifications?
A. Yes, sir, I think it is customary in all of them if there is a
cbange from the general specifications that you would have a
clause in there calling your attention to it, that such and such

a
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If you had a special provision they
would call your attention to it.
Q. In those jobs in 1930 or '29 that you have inpage 93 ~ troduced the contracts for that show these provisions, the special provisions were placed there
b,}cause those two changed the general laws, you may say, set
forth in the specifications f
A. I think tJmt is true.
Q. There would be no purpose to have the special provisions to embrace the same things that the specifications embraced!
A. If I understand you, wl1enever they put anything in the
contract that wasn't in accordance with the special provisions
or the specifications, they would usually put a special provision there saying,. if it was referring to top soil, no overhaul would be allowed or if it was some item they expected
you to furnish material for, the contractor would be required
to furnish the material and in some cases you have to purchase material. I know in this case they called your attention
that you have to pay the price of the material. I reckon that
is what you want me to say.
Q. Tsn 't it customary in this State for the Department of
Highways to change the specifications from time to time?

a thing would apply.

,Judge Brown: _..\.s to top soil f
By Mr. Tyler:

f,J. Change the specifications; don't they change from time
to time'l
A. They change, as I remember, over a period of two or
three or four or five years or something like that and in the
stutes I worked in they used maybe the same specifications
foi· a m1mber of years tmd then they will print a new form
and put some additions to it or get out a specification, say,
of '35 if they were using '34 before or '31.
Q. In 1930 when you testified here that you had a job, I believe, f~H· th~ Virgi!1ia Deparhnent of Highways-didn't you?
A. 1 es, sll', I tlunk so.
Q. ·when you signed that contract did you think you were
bidding '29 specifications 1
pttge ~14 ~
A. If they didn't have anything new at that time,
I did, yes, because we hid on the specifications until they printed a new form and changed it. If they didn't
have a '30 specification out in '30 and they still had '29, I
bid on the '29 specifications. That would be what they would
use.
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Q. Vvasn 't it the custom in bidding on these jobs to make
a point of going to tlw Highway Department office and finding out about these things before you bid t
A. I always looked at the plans on the project, either bought
a set or came in the office and looked at it if it was some project that didn't require any plan inspection to amount to anything. I would go there and look over the plans in the office
that were furnished there ou the table or otherwise I would
lots of time have them ship me a set of them through the
mail and take them when I went on the job.
Q. So, Mr. Ragland, you made a practice of examining the
plaus, the blueprints, and so forth, but never the books¥ You
never made an examination of the books of specifications before you bid!
A. Yes, sir. I couldn't say I wasn't f nmiliar with the specifications and if there was any change in them I would try to
keep up with the progress of the change or whatever was
going on that I knew about. I tried to get all the information I could to base mv bid on all the time.
Q. Isn't it correct that you were in and out of the general
office of the Department of Highways here in Richmond during the course of that whole summer of 1932 7
A. Yes, sir, I think I was in the office more than once a
month.
Q. Dozens of times, in other words 1
A. I wouldn't say dozens of times but I would say I was
here more than once a month. I usually come in and try to
get my checks or papers.
Q. Did you ever talk to Mr. Pettigrew in thereY
A. Yes, sir, I talked to him repeatedly, I think.
Q. 01· Mr. Thomas before you executed this conpage 95 ~ tract Y
A. I don't thiuk I wus ever in there hardly that
I didn't have some conversation with him.
Q. Wasn't it a fact that your bookkeeper, :Mr. Barrow, was
in and out of those offices too 1
A. Yes, sir, he was iu there.
Q. What was he doing in there? Why did you send him up
theref
A. Sometimes it wasu 't convenient for me to come and he
would come in and try to get a pay check. It was more or
less llis major business to try to collect the pay whenever it
was due and we bought some supplies in Richmond and we
would come in here to J)ay bills and check up on the stuff.
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Q. Do you know whether he ever saw Mr. Thomas during
the course of that time?
A. Yes, he had seen Mr. Thomas. I don't think he would
hardly ever have been in there when he didn't see him because he was the head of the Contractots' Department. That
was the first place we would always go, to Mr. Thomas' office.
Q. You have had occasion to examine the errata sheets?
A. I have.
Q. Since this?
A. Yes, I have looked them ove1'.
Q. That errata sheet which was adopted went on to change
quite a number of the specifications. It wasn't Just this item
of paying for overhaul, was it y
A. I think there were two or three things mentioned in
there.
Q. As a matter of fact, it mentioned six pages of fine print?
A. I wouldn't sav that.
Q. Various and sundry changes.
•Judge Brown: That speaks for itself.
page 96 ~

A. It is in there just as it is anyhow. I don't
remember the book they give me referring to those
errata sheets in the index, though, and neither do I remember' the book that has got the errata sheet in it that was furnished to me by :Mr. Thomas referring to the errata sheet when
you looked in the index under top soil and read the specification on it and there is no reference made to anv errata
sheets or any furtller information in there. After f got this
and looked at it, they were still blind and puzzled. I couldn't
have known they were iI1 there unless somebodv told me or I
accidentally run across it. There was no reference made to
it in the index, as I remember it, nor any reference made to
it in the specification on top soil.
·
Q. You testified here that you received a circular letter enclosing those affidavits to execute to show your financial condition in March?
A. I say I assume we did. I don't haye a reason to think
we didn't because it is customary. Offhand, unless I look at
the records I couldn't say I did or didn't.
Q. Did you read that circular letter?
A. How is thaU
Q. Did you read that circular letted
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A. I say I don't know whether I received it or not. I would
assume that I did. It is a regular form of letter.

By the Court:
Q. If you had not sent in your financial statement in 1932
would the Highway Department permit you to bid on any contract 1
A. I don't know whether they would or not. If they required
it every so often, I think they would have. Usually 3;fter a
contractor once qualifies, unless he has done sometlung to
disqualify him, there wasn't very much question about bidding. They sent you a regular form and would try to keep
them up as requested.
~

By Mr. Tyler:
Q. That circular letter that was sent to you in
.March, 1932page 97

Judge Brown: Which letter are you referring to?
l\Ir. Tyler: The one he said he received.
A. I didn't say that. I say I assume I received it.

By Mr. Tyler:
Q. Did that letter have a statement in there to the effect
that the errata sheet was enclosed and should be annexed to
your · specification book?
A. I couldn't say it did unless I could see the letter. If I
received it I have got no record of it in my mind and the
only reason I say I would have, if I did, would be because of
a practice to send them out but I have no record of receiving
it in my mind and neither do I have any record in my office
of having received it and I am not denying it being received.
I am just saying if it did I would like to see it and if I knew
the dates, and so on, I would say yes.
Q. I will show you what purports to be a copy of that letter that I am talking about and ask you whether you received
it?
A. I asked for that very information when this thing first
came up and l\Ir. Thoma~ told me he did not have a copy of
any letter that he had mailed me the sheets. I asked him the
direct question if he mailed them and I said, "Do you have
any copy of it or anything showing it and if you do, I haven't
got them".
Q. ,Vhen was that?
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A. The first time I was notified that I wouldn't be paid for
this overhaul.
Q. Here is the letter. I asked you whether you ever got a
copy of it and ask you did you get a copy of that. Read
that to the Jury and state whether you got that letter and
whether ~·ou answered it 1
A. I will read it but I couldn't state whether I got it.
page 98 }

The Court: He can first state whether he got it.

A. No, ·sir, personally if there· was any such letter as that
sent, I don't have any knowledge of receiving it.
Judge Brown: It is a circular letter to all contractors.
(Marked Defendant's Exhibit No. 43.)
By Mr. Tyler:
Q. You didn't reply to it then?
A. I said if I did I don't have anv remembrance or knowledge of it. I don't have any record· of having replied to it.
Q. But you know this, tha.t you· did file your affidavits that
year so you could bid on the jobs f

Judge Brown:

,vm you

produce those affidavits?

A. I don't know that. I just stated a while .ago if they
asked for them it was customary to do it. I don't know that
we did file it. I know we did do it as a custom when they
asked for it .

.By the Court:
Q. If you filed a statement in 1932 it was due to a request
from the Highway Department, was it 7
A. Yes, it might have been and might have been otherwise.
Q. I understood you a moment ago to say that you always
filed them upon request of the Highway Department Y
A. That is true, Your Honor, whenever they requested it.
Q. Arc we to infer then that unless they did request them
you did not file them 7
A. I don't think so unless we were qualifying in case we
hadn't qualified.
Q. But you weren't qualified in 1932, were you 1
A. I think I have been qualified ever since I first started
to work. I don't think I have ever been disqualified,
page 99 } ever since I first started to work.
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By Mr. Tyler:
Q. I hand you a letter here bearing the signature of C. A.
Ragland and ask you whether or not that is your Jetted
A. Yes, sir, that is my signature.
Q. That letter is dated March 31st, 1932. Read it and see
what it says.
A. You asked me to read itY
Q. Read it to the Jury.
A. "Mr. A. H. Pettigrew, Senior Highway Engineer, Department of Highways of Virginia, Richmond."
By the Court:
Q. What is the date of that 1
A. That is March 31st, 1932. "I beg to hand you herewith
questionnaire and financial statement fully completed as per
vour circular letter of recent date. In the event there is
further information desired, please advise. I beg to remain,
respectfully yours." (Marked Defendant's Ex. 44.}
.By Mr. Tyler:
Q. That serves to refresh. your memory, I hope. I ask you
whether or not that was the circular letter referred to and,
if so, read it Y
•
A. I wouldn't say this was the circular letter I referred to,
no, sir.
Q. What is the date of that 7
A.. This letter is dated Mnrch 28 and this is March 31st.
The Court: Read the circular and let the Jury draw its
conclusions.
A. This is a copy, to start with, and it is headed "Contractors bidding on State work. We are sending you here. with our blank form of affidavits Nos. 1, 2 and 3 which vou
will please fill out and return to this office on or before April
15th. The filing of affidavits Nos. 1, 2 and 3 is requested to
be added to our mailing list and will be sent plans that arc
proposed. Affidavits on file previous to 1932 will not be considered for this year's work. We· also enclose an errata
sheet''-(it don't say sheetsJ-"which should be
page 100 ~ attached to and made a part of the Virginia Department of Highways specifications of January
1st, 1931." This letter is dated in '32.
By the Court:
Q. It is referring to the specifications of 1932 !
A. To be made a part of them in 1931.
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By Mr. Tyler:
Q. Did you receive any other circular letter from the Department of Highways to ,vhich your answer could have ref erred; if so, what did the letter contain and produce it.
A. I don't recall, as I told you a while ago. I don't even
recall the receipt of this. It is customary to giye them from
time to time but if I received any of them, I don't recall it.
Q. You don't deny that you received that circular letter,
do you, after what is stated there?
A. I wouldn't say I did unless I had some record other than
what I have seen here. This looks like mighty close to me.
If I got up a financial statement relative to this, it seems
close to get it up in three days' time and get it back to them.
It is earlier than we usually do those things.
Q. ·what kind of record do you keep of your correspondence 1 Do you keep it in an official way or a systematic i;;ort
of way?
·
A. ·we try to.
Q. You say you dou 't know of any other circular letter that
you received at that time that could have referred to thaU
A. No, sir, I do not know offhand. I would have to go
through the files and check all of that stuff be?ore I would be
able to say definitely one way or the other.
A Juror: Who signed the circular Jetted
Mr. Tyler: A. H. Pettigrew.
page 101 ~ A Juror: What is his official title 7
.l\Ir. Tyler: .Senior Assistant Engineer.
Major Gibson: Who is the letter addressed to 1
Mr. Tyler: Contractors bidding on State work, March 28,
1932. The reply was March 31, 1932, addressed to A. H.
Pettigrew, Senior Engineer, Department of Highways, Richmond, Virginia, si1:,>11ed C. A. Ragland.
. A. I admit I can't get the understanding of that letter there
saying that an errata sheet is enclosed to comply with specifications as of January 1st, 193:2. This is in 1932.
By the Court:
Q. The circular letter is dated March, 1932, enclosing errata
sheets to be inserted with specifications gotten out by tbe
Highway Department in 1931.
A. I don't understand why they worded it that way.
By Mr. Tyler:
Q. How many of these books did you turn over to your counsel, Mr. Brown 'I
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A. I turned all over to him that I had, ,vith one exception,
unless it was some older specifications.
Q. What is that excepti<~n f .
•
-r.:
A. The one book of spec1ficahons that applied to l.:>2G.
Q. \Vhere is that book 1
A. My brother has that in his car at Clarksville, Virginia.
Q. It was the same brother who was superintendent on both
of these jobs 1
A. Yes, sir, he has that book.
The Court: Do you want that book¥
Major Gibson: \Ve were asking for that book.
A. We can furnish it.
page 102 }

The Court: :Make a note of these things you
are to get and have the book here on the 8th.
Major Gibson: And any other books he received which
accompanied the bids or contracts of 1932.
Mr. Tyler: And also, your Honor, I wish be would produceThe Court: Make up a statement, :.Mr. Attoru~y General,
of anything you want and after we get through here yon gentlemen can get together and he can have them here on the
1
8th. Give him a list of what you want.
Bv l\Ir. Tvler:
·Q. Have you got any 1·ceollection of the number of these
books you have turned o,·er to Judge Brown?
A. I gave him some five or seven. I think I gave him one
or two that I got from the Highway Department with the
errata sheets in them. L kno\\· I gave him one of them, if not

two.

Q. These books 1

A. I gave him all that I had except those old ones and the
ones that were out.
Q. These books that you say that you used, sonic of them
were used on projects, were they not, in tlie field?
A. I couldn't say definitely offhand.
Q. They were used, some of them?
A. They were all used but us to used on projects, unless
there is something to call my attention that it was, I couldn't
say that it was or wasn't. It might have been carried down
and brought back.
Q. I would like to ask you to look at those books and see
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whether there is any notation on those books as to what project they were used on? Do they show on the cover 1
A. No, sir, I can't say.
JJage 103} Q. Why was it or how did it happen that the
book used on the project that you are suing on
or the book that you say you used on the project you are
suing on had a notation that it was used on this particular
project if these books bere didn't have any notations 1
A. I don't think it has a notation "Used on this project",
does itf
Q. You testified you put that on there or somebody put it
on there for you because you used it on that job and that is
the reason you knew you got it from the Highway Department?
A. I didn't understand your question. I thought you said
was it used on that job. L explained to you the best I can
why that note was on there and why I had got these books
and everything I know about it.
Q. Go ahead.
A. After I come home with this book that was furni8hed
me bv l\lr. Thomas with the errata sheets and with the statemc:mt" from l1im that he had mailed me an errata sheet but he
rlidn 't have any copy of a letter that he had mailed or anything else and I couldn't run it down, then I came home and
looked in all of the contract files and all of the specifications
thut we had filed with the different contracts and tl1ere was a
l)ook of specifications with each one with the exception which
I stnted that applied to the project next to Danville, and the
book that we are suing on had a book of specification:, filed
with it, us I remember, exactly like those, and after examining
them hoth carefully, I said, "l\Iark that one and keep it with
that contract since ·it is questioned. l\fark the book so there
will be no question about this book getting mixed up with
the others and I am going to turn it over to the attorney".
Q. You tell the Court and the Jury that the notation that
was placed on that book which was filed as an exhibit with
the pleadings was made after this whole thing was begun,
after the claim was being asserted by you and not at the time
that you received that book from tlle Highway
page 104 ~ Department 1
A. No, sir, I haven't said that. I said at the.
fone I came back from Richmond to my· office and examined
all of the specifications and all of the contracts I had to be
certain whether I had anything in there that corresponded
with this, at that time we did not and Mr. Barrow made the
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11otation on the book and I didn't make it and he kept the
files.
Q. Couldn't the 1932 books have gotten mixed up with the
1931 books down in your office f
A. NQt verv handily. ,ve ,,·ork all of our jobs under~eparatc set-ups.· Each project has got a file of its own, has
got a letter file and we have a contract file and the bills are
handled separately and if we make or lose anything it is
handled as a separate business. The contracts and specifications are handled in that wav. At least I had to take his
word for the files. That is what I found there. I found the
specifications was filed with it and I think he will so state.
Q. You, of course, arc more familiar with these two contracts than I am, your bids, and so forth, but why did your
proposal on this contract you are suing on, this eastern contract-is that the way you designate it? I have designated
it in my mind as the contract we arc suin~ on. You bid, according to your proposal, 25 cents per cubic yard for the top
soil and the bid on the adjoining project was only 20 cents.
Why did you do that if you thought you should be paid for
overhaul?
A. It is one of those thillo"'B that you bid to meet a competitor, in certain ways of speaking, and you bid differeut from
one time than you do another. I needed the first job worse
than I needed the next one because I didn't have anything
for this shovel equipment to go on and I cut every bit of the
profit I could possibly cut to get it. After I had that I
wouldn't want the other <Juite as bad. I would take a chance
of getting a little bigger commission. That would he one
thing that would go into the question of it.
page 105 ~ Q. If the State was paying, you thought, for
overhaul at that time, it really didn't make much
different whether the pits were located a thousand feet from
the proposed roadway or ten thousand f
A. Not a bit. I would say this, that so long as you have
got the base price enough to load it and haul it out within
a thousand feet, if they want to locate it one thousand feet or
ten thousand feet and pay the overhaul, I had no grievance,
no loss.
Q. So all of this evidence that you have produced about
showing you the pit before and not knowing where the Hoil
was coming from doesn't amount to anything'l
A. I think it amounts to a whole lot. I don't think thcv
had any intention of asking me to bid on something witho,it
showing me what I was bidding on. They couldn't have ex-
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pected me to make a price on something I didn't know where
it was coming from. I would have no way of thinking they
would expect me to bid on top soil without overhaul unless
they would show me where it was coming from and I •
don't think I could have done it intelligently and I don't think
anybody else could have made an intelligent bid on something he didn't know where it was coming from or how much
haul there was going to be on it or anything unless he would
expect overhaul. He knows he can do it within a thousand feet
at a certain price but he doesn't know unless he can see it
otherwise.
Q. But, as a matter of fact, the overhaul when it was paid
was a very substantial part of the contract, wasn't it f
A. It I1asn 't been paid or I don't have any record of it.
Q. .And sometimes the contractor would bid a very small
amount for the cubic yard just to get the overhaul; isn't that
correct?
A. I didn't do it. I have known of that, yes. I have known
that one time to happen. I think the fellow is broke now or
went out of business but I didn't do it. As the records show,
I didn't do that or didn't practice that.
Q. Wasn't it true that you were down in that
page 106 } locality all that summP.r and knew the soil conditions just about as well as the Resident Engineer or the Inspectors?
A. No, sir, I wasn't there .
.Q. You had the two projects on that road, didn't you f
Didn't you have two projects on that road 7
A. I had three.
Q. You knew the soil conditions T
A. I had two on there at one and the same time, a month
or two apart. These last two, there was only a few months
difference in the letting of the contracts.
Q. Didn't you know the soil conditions on i52H were just
about the same as the adjoining job 1
A. I don't think the soil conditions was a whole lot different
on any of the projects in a general way of speaking. It was
about the same type of country and tl1ere wasn't a whole
lot of difference in tl1e grade. There wasn't a whole lot of
difference. One job I bid a little cheaper on had more yardage, cheaper to work on to justify your moving in there. I
noedt>d that and bid a little closer. That was one motive for
biddin~. as I remember it now. I know you have always got
something involved to make a little different change of price.
Q. You stated that you wrote this letter dated August 23rd,
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1932, at the suggestion of Mr. Pettigrew. Did he outline tlle
form of that letter and tell you to get it started at the bottom
and go on up?
A. Yes, he took the original claim that I had carried in
there and then he outlined the changes, suggested clurngei:;.
You will notice the two are worded alike in some paragraphs,
or practically so, and he outlined the changes and the form
to put it in so that the Highway Department would approve
it.
Q. Y ct on this letter making the official claim before the
Commission you didn't employ counsel; you just
page 107 ~ took l\Ir. Pettig1·ew 's suggestion, in other words f
A. Yes, I didn't employ counsel. I didn't have •
any idP.a but what they would pay it and didn't even think
they wouldn't pay it.
Q. And yet in that letter that you knew the Commission itself would consider you didn't state that the book that vou
got from the Departn1ent whil'h was furnished to you by Ii1istake did not contain this errata sheet?
A. I think in my original complaint I did stateQ. "\V usn 't that the chief ground of the whole claim?
A. In other words, I don't know that that was the chief
ground. I will say this, that in the first place they couldn't
liave asked us to bid on something unless they were sure what
we were bidding on.
Q. And yet you didn't put the chief basis of the claim in this
letter?
A. I worded it the best I knew how. I admit I am no lawver
rnd don't know much law and haven't been in Court much
but I worded it the very best I knew how, according to mv un•
derstanding.
Q. I am not taking issue with the wording. I am talking
about the contents. You didn't state in here that the reason
you didn't receive this was because someone at the Highway Department furnished you with the wrong book of specifications t
A. I had just been told that and went immediately into :Mr.
Pettigrew's office at the time he told me how to handle it.
Q. So the claim you assert here today is a new proposition
and came in your mind later on and not based on this lotted
A. No, it is all on the basis of that letter and the basis of the
first understanding I bad wns right in that Highway office
where it was told to me to put it in the form of a claim and
following that I drew the claim the best I knew hO\v and took
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it in there for his appuoval because he is the man that suggested to handle it that way and when he approved a part
of it he told me to re-word the other and why to re-word it,
due to the paragraph on the head of the proposal
page 108 ~ and I clone Uiat. I re-worded it and started it just
like he told me and sent it from the bottom up to
the top and I acted in good faith and I still believe Mr. Pettigrew was acting the same way.
Q. In the ev,mt the contractor does extra work not covered
by the contract, how was he paid, do you know'/
A. How is that Y
Q. In thP. event the contractor is called upon to do extra
work not covered by the contract, how is he paid for iU
A. Sometimes he is paid, like I said a while ago-they
issue a work order. and so on. This wasn't extra work, according to the contract, as I see it. All the ovP.r-haul is covered in the contract and there is no quantities put in the contract as to thP. over-haul.
Q. ,vhy do you state in your letter to the Commission then
that you ask for an extra?
A. Ask for whaU
Q. Extra allowance 1
A. Thev said I wasn't entitled to it and told me why I
wasn't, and that it was extra work.
Judge Brown: Doesn't it say over-haul in the letter!
:Mr. Tyler: I don't know; there it is.

A. I might state, according to my understanding, over-haul
is not extra work and I didn't so term it extra work until
after I was told to call it that and handle it as a claim.
By l\Ir. Tyler:
Q. Let us get this down again. "\Vhen did you first find out
that the general specifications that you had for tliese three
contracts in 1932 eliminated the payment for over-haul for
top-soil t ·When did you find tlmt out first 7
A. The first time that I had any knowledge of those sheets
being in the specifications was some time in the
pngA 109 } month f o11owing this big amount of over-haul
which is shown in those estimates, a big amount
of yardage which was shown in those estimates, and it was
the following month, a day or two after I received my check
for it and they hadn't allowed the over-bani.
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Q. That isn't an answer to my question. You said you
didn't know about the sheets but didn't you know that the contract expressly eliminated the payment for the over-haul T
A. No, sir, that is the first knowledge I ever knew that that
was the case, that explanation that was given to me in the
Richmond office. I had the explanation given to me on another job before I came up here the same day but the first real
information I had or official information was following putting that stuff on there.
Q.
as that before or after you wrote this letter to the
engineer of August 23rd, 19331
A. With the claim?
Q. Yes.
A. It was before I wrote that letter to the engineers.
Q. You allege in your petition here that you secured from
that pit at Station 1215, 12,000 cubic yards and for that you
should receive nP.arly $10,000 7
A. That I had received that 1
Q. The basis of your claim here is that you allege that
$10,000 out of the $15,000 that you are trying to recover today was for over-haul on gravel taken from that particular
pit at Station 1215; is that correct 1
A. I don't know unless I could check the :figures on it.
I assume it is if it is that way.
Q. You have got three items here, first over-haul of 8,872.9
cubic yards of shale. "'Where was that shale coming from 7
A. That pit.
Q. $10,074.74?
page 110 ~ A. Yes, sir.
Q. So after writing that letter of April 3rd,
1933, to Richards, saying you wouldn't claim any over-haul
for taking from that pitA. Not on this project, no. ifr. Richards wasn't even on
that project.
.
Q. You did designate it in that letter?
A. I think the records will show and I don't think you folks
will deny that.

,v

Major Gibson: I l18ven 't gotten yet how many of these
books he has turned over to his attorney. Only five of them
have been produced. Judge Brown asked him about another
one and I took it and after I examined itJudge Brown: The .Tudgc will know and l\fr. Tyler will
know that you produced three copies, or he did, when we were
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, taking up the demurrer. I don't think that is a fair proposition.
The Court: Are there any further questions to this witness 'I
By Mr. Tyler:
Q. One other thing; wasn't it a fact that you had one force
working there on both of these projects during May and June
to lay soil, t11is one outfit 7
A. No, sir, I think we had two outfits some of the time.
Q. Are you sure 7
A. Yes, sir, I am sure of it-positive of it.
RE-DIRECT EXAMINATION.
By Judge Brown:
Q. Mr. Ragland, I wan 't to get this part clear: With reference to the letter of April 3rd to Mr. Richards-The Court: \Vhat year'/
Judge Brown: April 3rd, 1933.
Q. (Continuing) Which has been introduced in evidence and
which you say was w1·itten on the promise that you would be
paid as far as that proposition was concerned for
page 111 } the trial quantity there, one mile each way of this
pit, on the westem project, the difference between
the cost of the soil to the Commonwealth out of the pit and
what it would have cost the State to have secured top-soil
from along the side of the road from the farmers. \Vllat was
the difference in that cost f Do you recall about what it was 1
A. I couldn't say positively but my guess would be that
they would charge them $25 or $50 an acre for the top-soil.
I wouldn't think less than $25 an acre. The land was very
poor, thin top-soil on it, and some places I don't believe there
was two inches and therefore it would have covered a large
area to have gotten that much top-soil and I don't believe
they would have gotten a mile of top-soil out of less than
ten to twenty acres of some of the top-soil in that section.
There were other spots that would turn out several times that
much.
Q. And you had two miles of that and from ten to twenty
acres would have taken care of a mile and that would have
cost approximately $25 an acre. Did you know what the
State was paying for the shale out of this pit 'l
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A. It is my remembrance that they were paying about a
cent or a fraction of a cent a cubic yard. I heard them say but
I don't remember.
Q. A cent or a fraction per cubic yard, and there would
have been a difference in between those two propositions of
what money, roughly Y
A. There would have been considerable, taking into consideration the damages and crop damages that sometimes you
will run into.
Q. Roughly, it would be whatf Suppose they were paying
a cent and a half a cubic yard for the material out of the
pit, what would this material from outside at $25 an acre have
cost!
Mr. Tyler: I object to this because this witness is asked to
estimate what it would cost the State to pay this man or that
man for his crops and if he knows the difference between the
amount the State was paying per cubic yard to the farmers
and the amount they were paying- per cubic yard from that
pit. It is just speculation.
The Court: I think the answers of the witness,
page 112 } Judge, are entirely too hazy. Ho says he doesn't
know-sometimes $25 an acre or $50 an acre and
he is just guessing.
By the Court:
Q. Is that true, l\Ir. Ragland 1
A. Y cs .. In other words, I know about what they pay for
the material but I clon 't know what they pay for the soil.
The Court: Objection sustained.
Judge Brown: ,vith reference to that, we want to call as
an adverse witness l\f r. Leech.
The Court: Are you through with this witness?

By Judge Brown:
Q. Mr. Ragland, I am asking you once again-Mr. Tyler has
suggested that you left with your counsel, meaning me and Mr.
Moore, I suppose, more of these pamphlets of 1931 than were
produced here or that some of those pamphlets which you
turned over to us were from your files which showed that vou
were not to be allowed top-soil-in other words, contaiiing
the errata sheets. Wm you turn to the Court and Jury and
tell them ,as to that.
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A. None of the specifications that I turned over to them
lrnd any of those errata sheets in them with the exception of ·
tho one I brought from the Richmond office for comparison
.and the information that I secured later.
Q. Did you personally, with your office man, examine, when
you went back after having talked with l\Ir. Thomas, all that
you had in your files to see whether there were any there j
A. w·e examined every specification we had in there and I
talked with him in detail just why we didn't have any record of
this stuff and he knP.W notbing of it and nP.ither did I and
neither could I find anything in there in any shape or form.
Major Gibson: I would like to ask him how many of the
books he did turn over to counsel.
page 113 } By the Court:
Q. Do you know?
A. I think I turned over about five of the '31 books and maybe about two more, one that I have got in my office and tbe
one ·from }Ir. Thomas, about seven altogetber, as well as I
remember, and I still have one on one project that my brother
has yet
By Major Gibson~
Q. '\Vben did you get the two books from :Mr. Thomas that
you said did have the changed specifications in them?
A. I got one of them the day that I was first there and
then when I went back tlicrc witb this claim for :Mr. Pettigrew's approval I got another book of them so we would have
the two copies of it. First Mr. Thomas give me a book himself. As a matter of fact, he gave it to me and I got one later
when I went back and asked for another one.
Q. Wl1y did you want tl1e second oneY
A. I just wanted it for reference.
Q. You already had one, didn't you'l
A. Yes, sir, I had one.
Q. Mr. Thomas hacl given you one and then you went back
ancl got another one?
A. Yes, sir,
Q. And your brother had still another one f
A. No, the one my brother lrnd was the one that was origi1mllv mailed to us wit.h the contract which is not like those.
Q. Mailed with which contract?
A. :Mailed with 752G, the project next to Danville.
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Q. And that is the one that you have produced here with
· that notation on it Y
A. No,. sir, that ain't the one I produced here. He still has
that.
page 114 ~ Q. ~e still has thaU
A. Yes, sir. I will be glad to produce it.

By the Court :
.
Q. That is the one in ClarksvilleY
A. Yes, sir.
The Court: That is the one he says his brother has in his
automobile at Cla1·ksville and that is the one I told him t~ produce here.
A. I think I can call over the telephone and have it brought
up here by another party.
Judge Brown: We will call Mr. Leech, if your Honor
please, as anThe Court: A hostile witness T
Judge Brown: I didn't know about hostile.
The Court: You either call him as an adverse or hostile
witness. I don't understand because a man is employed-Judge Brown : I will call him and ask him these questions.
C. B. LEECH, JR.,
called as a witness by the plaintiff and being first duly sworn,
testified as follows :
Examined by Judge Brown:
Q. l\Ir. LPPCh, you were the District Engineer on this jobf
A. Yes.
Q. You live in Lynchburg, Virginia Y
A. Yes, sir.
Q. Did you negotiate a contract with Mr. N. L. or N. T. Cox
or Mrs. Eliza H. Cox with reference to this pit, obtaining
shale out of this pit on this jobf
A. You mean personally f
page 115 ~ Q. Or through some of your subordinates 1
A. I did it through my resident engineer and
inspector. I didn't do it personally.
Q. I will ask you if this paper I hand you, which I ask to
be identified as Exhibit No. 45, doesn't show that Mr. Cox gave
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you the right to take 35,000 cubic yards of soil out of this
pit at one and one-half cents a cubic yard T
A. I can identify that probably by the original.
Q. If you have the original. Did you ha.ve one on both
projectsY
A. Yes, both jobs.
Q. You mean you liad a right, under your option with this
land-owner, to get the shale out of this pit to furnish both
of these jobs f
Mr. Tyler: The agreement speaks for itself.
A. That is N. T. and Eliza H. Cox. That doesn't agree with
the original turned in for payment.

By Judge Brown:
.
Q. Of course you didn't use 35,000 cubic yards. That is
enough to furnish both projects but what I am asking you is
your option Y
A. I don't have that option.
Q. What option do you have?
A. I have an option that says 9,440.
Q. We have that one too but that applies to one project and
this other one applies to another project. How about this
one?
A. On G!
Q. Yes.
A. Now I can identify it. That is identical except that my
copy has the signature of both hushnnd and wife.
Q. This other one is signed by both, covering
page 116} project 752H?
A. Yes.
Note: These papers wore marked plaintiff's exhibits Nos.
45 and 46.
By Judge Brown:
Q. Have you any record there to show the cost of the top
soil on the project 752G, the cost of purchasing the top soil
on the project nearest Danville after you stopped taking it
out of the pit!
A. Have you got any particular person in mind 'I
Q. What is the total cost of it and the number of yards
used?
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The Coul't: Is that a pa1·t of the project involved here?
A. He is talking about the one they are not suing on.
Judge Brown: \Vhat we are trying to get, you recall on
this first project, the one nearest Danville, he soiled two miles
on either side of this pit an<l then they took him out of the
pit because of that letter of April 20th and they didn 1t get
together on that overhaul an<l then he soiled five miles of this
other, or about that, on the basis, as l\Ir. Ragland $aid, that
they agreed to pay the difference.
A. Here is one.

By Judge Brown:.
Q. Give us what they cost f
A. $25; $25, $25-everything I have is $25 an acre on that
project.
Q. That was $25 an acre for the top soil f
A. Top soil.
Q. ,vhat did that figure out per cubic yard?
A. That is variable.
Q. Average; you certainly knew what it cost.
page 117 ~ A. No, it has never been averaged. We pay
by the acre and pay the contractor by the cubic
yard and the soil is different depths in some fields. We pay
for all the soil we can get out of the field that is i;;nituble in
that acreage, so it is never the same.
Q. What does it average f
A. I wouldn't know what to say about that.
Q. If you happen to damage crops or get it out of a field
in which there are growing crops, you ha'\:e to pay for that
too?
A. Yes.
Q. vVhat did you pay :Mr. Shelloss for the top soil out of his
field on the project in suit f
A. $25 an acre. Incidentally there were two fields. We
got it from two different parties-,N. H. Clayton.
H. G. RAGLAND,
a witness called on behalf of the plaintiff and being first du1y
sworn, testified as follows:
Examined by Judge Brown:
Q. State your name and resiclencef
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H. G. Ragland, Clarksville, Virginia.
Occupation T
Road Superintendent.
Are you a brother of Mr. C. A. Ragland?
Yes, sir.
Q. How old are you, Mr. Ragland?
A. Forty-two.
Q. How long have you been engaged in l?Upervising or su.
perintending road construction for your brother'/
A. Since I was about sixteen or seventeen years old, I would
say.
Q. You were the man actually in charge of dopage 118 ~ ing the work on these two projects here, one close
to· Danville and one a little further toward South
Boston?
A. Yes, that is right.
Q. ·wm you turn to the jury please and tell the Court and
Jury first with reference to what transpired, after you started
with the top soil on the western project and after your brother
wrote the letter of April 3rd, 1933, to Mr. Richards about not
paying overhaul on that section-tell us what happened about
that.
A. On the project next to Danville or the lower project V
Q. The project next to Danville f
.
A. w·e moved down on the project next to Danville to get
field soil and picked up some field soil there and we went in
with the shovel and stuyed in there and worked two or three
hours and they said it wasn't any good and wanted us to move
out.
.
Q. \Vas that before you ever started in the pit?
A. No, sir, that was afterwards.
Q. You misunderstood me. I want you to explain now the
transaction about getting the soil out of this particular shale
pit out of which you got so much. How did you ever come
to get the soil out of that piU
A. We was digging, grading through there, and this material-Afr. Richards, the Inspector, said it looked like good
surfacing material for surfacing the road and he would like
to use it on that entire project and asked me would I get in
touch with my brother and get him up there and wanted to
get l\Ir. Carter, the Resident Engineer, and see if they could
get on some agreement to use that material. So I did. I got
my brother up there and they talked it over. Well, l\Ir. Richards suggested that we start at the end of the project, ninetenths of a mile from. the pit, and put it on back to the pit
A.
Q.
A.
Q.
A.
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and also. about the same distance the other way. Mr. Carter
didn't know just how that material-the quality of it-was
and that for the difference in price of what he had to pay
for the field soil and what he was buying this pit material
for he could pay us overhaul on that.
page 119 } Q. That trial section was on the project nearest
·
Danville and extended one mile east of the clay
pit and one mile, or approximately one mile, west of the clay
pit?
A. That is right.
Q., Did you then proceed to get the shale out of that pit and
put 1t on that sechon?
A. Yes, sir, we did.
Q. How much did you actually spread on that trial proposition 1
A. '\Ve had put on one end of the nine-tenths of a mile and
on down practically the same distance the other way and
worked backward. We hadn't quite got back to the pit and
Mr. Carter was going to take it up about some of the others
and see if he could use it all the way through and pay that
long overhaul on it. In the meantime I think he wrote my
brother that he couldn't pav that overhaul on that end and
would have to use the field soil-is my understanding.
Q. Anyhow, after you did spread this shale for two miles
on the western project you got out of the piU
A. That is right.
Q. You were taken out of the pit and then where did you
get your soil from 1
A. Went down to the field soil, down next to Danville, and
picked up some field soil, but in the meantime they said they
would like for us to work on there, :Mr. Richards did, a day
or so to give him time to pick out field soil down next to
Danville.
Q. You mean to work in the shale pit f
A. Yes, so we did. I think we worked there a couple of
days longer and he picked some out and we moved down on
that end and would work in the pit two or three J1ours and
be said it wasn't any ~ood and wanted us to move out. So
we moved to another pit and would stay in there a while and
work the same wav and he would move us out of that and he
moved us out that way for quite a while. When
page 120} we was about to get all that was in one pit there
that they picked out I asked l\Ir. Richards
""There is your next place". He said, "There is not any more;
you will have to go back to the big pit·and finish it.
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Q. How much of it, roughly, did you furnish from the top
soil after you had finished this trial or experimental stretch T
A. I couldn't say just exactly the number of feet but I
would say we put on as much as two miles of field soil.
Q. Then you came back to the pit and on the project nearest Danville yon completed that out of the shale pit?
A. That is right.
Q. Why was it necessary to go back to the pit 1
A. He said the top soil wasn't any good.
Q. No place to get the top soil t
A. Yes.
Q. Now, Mr. Rag·land, with reference to the project in suit,
who was the Inspector on that job?
A. Mr. Williams.
Q. What happened with reference to your getting the top
soil material on that job f State it clearly and briefly to the
jury?
A. ,vhile we was grading on that job I asked l\ir. Williams
several times where we was going to get surfacing material
and he said he didn't know then but he would let me know
later. t went on until the day before we was ready to start
the next morning laying top soil and I told him, ''We will
be ready to start next morning and I want to move the equipment to this pince)' where we was going to get ready for
work the next morning. He said, "Well, you will lmve to go
to the pit up on the other job". He said, "I don't know of
anything down h~rc to get". I said, "Where are we going
to start putting thii.; material down 1" He said, "There is a
bridge down the road''-W'olf's Branch, I believe
page 121 ~ they call it, and he said, "Wc will put this material
on from the pit to this bridge and J. think we can
get enough top soil, field soil, to go on the other end of this
project", which was something like a mile.
Q. Did you then, pursuant to Mr. ,villiams' instructions,
go into the pit and cuny it the distance he said carry iU
A. Yes, I moved the shovel up there and put it on exactly
where he said.
Q. Then when you got down to ,rolf's Branch what happenedt
A. Well, he told me there was some soil over on that end
at the back of a farmhouse there, a little distance off the
road, and we could get started. So I moved the shovel over
there and I think we hauled two loads out of there, two truck
loads, and he said that material wasn't any good, we would
have to look at something else. So I started the shovel out
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from there then and brought it out to the road and parked
it there for a while and there hadn't been anything located
yet and he went back over there two and nine-tenths miles
and found a field of soil there and said we would have to get
it there.
Q. Whose land was that on ?
A. I don't remember now.
Q. Was it a man named Shelloss?
A. Shelton or Shelloss or something like that.
Q. And then did you finish out the eastern project that
is in suit here from the field he told you to f
A. lt,inished the balance of the project out of that place.
Q. How long did you say you have been doing this workyou said a long time. When did you first hear that you were
not to receive any overhaul for this material?
A. ·wen, we had been working sometime down there on this
lower project.
Q. You mean the one that is in suit here?
A. That is right, and had put on the most of the surfacing material on the project. :My brother came ov:er from home
and askC'd me why it was we didn't get aµy overpage 122 ~ haul, that he had got an estimate but it didn't
show any overhaul, and I said, "I don't know".
He said, "Let us take it up with :Mr. ·Williams, the Inspector,
and see". So we did, and he said that Mr. Carter said they
couldn't pa;y any ovcrhuul. So my brother told me, "I am
going to Richmond then and take it up with them and see
what the trouble is".
Q. At what stage did that occur?
A. "\Ve didn't have very much more soil to put on at that
time-just a little. I couldn't say exactly the amount, just a
short distance.
Q. You say that was the first intimation you had from
anybody that you wouldn't be paid overhaul for hauling this
distancet
A. Yes, sir.
Q. Did Mr. Williams or Mr. Richards or Mr. Carter or
Mr. Leech or anybody from the Highway Department ever tell
you on that job, up until the time you referred to your brother
coming back thel'e and the thing was nearly completed, that
you were not entitled to overhaul if you took it out of this pit
or hauled the soil this distance f
A. No, sir, we didn't.
Q. When did you first hear about the specification, that
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the specification had been amended in some way so they were
going to disallow overhaul 1
A. That came up after this.
Q. I mean how did it come to you 1
A. \Vell, I think my brother said that some of them was
talking that around after that. That was the -first I heard
of it.
Q. ·when was that 1
A. That was after this job was practically done.
Q. How many men did you have or how many teams or automobiles or trucks did you have on that job there?
A. We had, I think, as high as 110 there, but of course not
every day.
page 123 ~ Q. How many men we1·e employed Y
A. I couldn't say exactly. "\Ve had two shifts
of men for the equipment and two shifts of men spreading
the soil-ten or twelve men on the dump, two shifts of them.
Q. Have you one of these books of specifications that you
used on either one of these jobs f
A. Yes, sir.
Q. Wl1ere is that bookf
A. At home.
Q. Wl1ere do you live,
A. Clarksville.
Q. Will you get that to your brother in some way so that
can be brought down here Y
A. Yes.
Q. \Vhere did you get that book from?
A. It was mailed to me out of our office. Our boo~eeper,
}Ir. Barrow, mailed it to me on the Danville job.
Q. Did yon ever have any intimation or knowledge from
any source that you were going to do all of this work, this
overhaul, and not be paid for iU
A. No, sir.
Q. Mr. Ragland, make plain to the jury the practical management of this thing. 1Vbo selected the top soil?
A. The Inspector always selects the top soil and tells me
where to get it.
Q. When l\fr. Richards hadn't selected the soil or you didn't
know where to go, did you ever take it up with Mr. Carter,
the Resident Engineer 1
A. Yes, sir.
Q. To whom did he refer you with reference to the top

son,
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A. He referred us to Mr. Richards to locate the top soil.
Q. And :Mr. ,vmiams, located on the job!
page 124 ~ A. Yes, he said he had men out there to do it.
Q...With reference to this conttact that you had
in 1932 at Tu'rbeville, wete you on that jobt
A. Yes.
Q. That is in Halifax County. Were you entitled to any
overhaul on that joM
A. Not as I know of. If the1·e was overhauling on it, however, I don't know it.
Q. Whe·re did you get the material for tbaU
A. On -each side of the road.
Q. Within the free-haul limit Y
A. Yes, sir.
Q. Is that on the same highway that you did that work between South Boston and Dau-yillc, thC\ same project number
and route numbert
A. Yes, sir.
Q. You say there was no occasion to claim overhaul because it was all gotten within the thousand feet Y
A. Yes, sir, if there was any overhaul on it I never noticed

it.

CROSS EXAMINATION.
By Mr. Tyler:
Q. Mr. Ragland, the same general specifications were in
force, as far as you know, on the Turbeville job as the job
you did in June, 19H2, and this job that is being sued on today? The same general specifications were in force, fVere
they not?
A. I suppose so.
Q. If, by any chance, the specifications were changed he·
tween that time and tbe time that your brother had executed
the other contract, would you have notified your brotber if
you had heard that 1
A. If I had heard there had been any change made in it,
I would.
Q. You would, would you 1
A. If I had heard of any change being made in the specifications I would have talked to him about it.
page 125 ~ Q. As a matter of fact, your brother recognized
you as his Superintendent all along and his field
man, didn't be f
A. I was Superintendent on the job.
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Q. He left the construction features practically up to you 'l
A. Vvell, he came over pretty often himself and would make
suggestions, of course, and changes in the work probably.
Q. Do you know a :Mr. E. C. Ramsey 1
A. Yes, sir.
Q. Who is Mr. Ramsey'l
A. He was an Inspector we had on the Turbeville job.
Q. That is the first job you had in 19321
A. Yes, sir.
. Q. Do you recall having a conversation with him at the
Dan Ripple post office, Halifax County, during the latter part
of July, 1932, in regard to the removal of some stumps 'l
A. About some stumps f
Q. Yes.
A. No, sir, I don't.
Q. And the conversation went on into a discussion of the
soiling features of the project and the payment for the overhaul f

Judge Brown: " 1hich one f
l\Ir. Tyler: I am talking about the Turbeville job.
A. No, sir, I don't remember having a conversation about
that.·
Q. Do you remember being told by the same inspector during August, 1932, that regardless of the haul that the State
would not pay for any overhaul 7
A. No, sir.
Q. If that conversation had taken place and your attention
was called to the existence of this addenda sheet or errata
slieet, eliminating the payment for overhaul, would you have
notified your brother 1
page 126 ~ A. If he had told me about it I would.
Q. ,vhat did Inspector Williams tell you in regard to tl1e payment of the overhaul in April, 1932 T
A. He didn't tell me about any payment.
Q. He didn't say anything at all to you 1
A. No, sir, I just asked him where to get the material and
he said, '' You will have to get it out of the big pit on the
upper job; there is nothing down here that is any good".
Mr. vVilliams, you said 'i
Q. Yes, Williams. How about Mr. Richards 'l Do you recall any conversation '"'ith him about thaU
A. vVell, the only conversation was the one my brother and
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l\lr. Carter and }fr. Richards had. That was all that was
brought up about it. If anything came. up we got in touch
with my brother and let him work it out with him. '
Q. You kept a book of specifications that you used on both
of those jobs, didn't you?
A. Yes, I have the book of specifications at home now that
I had on those two projects.
.
Q. Did you have one for each of those projects or the same
book?
A. Same book. I didn't have but one book of specifications and I have still got it.
Q. You were present when the bidders were taken over this
project before they made the hid on the project under suit,
were you not? "\Vere you present that day¥
A. The day what happened?
Q. The day the bidders mot Mr. Carter down there and
went over the road?
A. No, sir, I wasn't down on tho project that day.
Q. You were Superintendent at that time on the adjoining project in that vicinity?
A. Yes, but I wasn't on the lower project that day. M:y
brother went clown there that day but I didn't.
page 127 ~
Q. You don't remember seeing Mr. Tuck there
that dayf
A. No, sir.
Q. Or ]\fr, Haynes l
A. No, sir, my brother went down there but I didn't.
Q. Mr. Ragland, if there had been an overhaul on this
Turbeville project, even to the extent of several-hundred dollars, would you have insisted on it Y
A. I would expect my brother to have gotten paid for it.
I would expect my brother to have got paid for it if there
had been any overhaul on- the Turbeville job because we had
been on the other jobs before and I hadn't heard anything
about not getting paid for overhaul.
Q. Even though the amount would have been relatively
smalJ compared to the amount of the whole project?
A. Any amount of overhaul he would have expected to have
gotten.
- Q. Did you examine these monthly estimates when they
were released by the Highway Department Y
A. No, sir.
Q. You didn't examine those at all Y
A. They went to the borne offlee.
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Q.
ouldn 't your home office send them direct to you to
review before they accepted a check to cover f
A. No, sir.

\V. B. BARROW,
a witness called on behalf of tlie plaintiff and being first duly
sworn, testified as fallows :
·
Examined by Judge Brown:
Q. State your name, age, residence and occupation 1
A. '\V. B. Barrow, Louisburg, North Carolina, and I am a
bookkeeper for C. A. Ragland.
page 128 ~ Q. \Vhat is your age?
A. Forty-three.
Q. How long have you been employed by Mr. Ragland!
A. Since '29.
Q. ,vhat are your duties with himf
A. Bookkeeper, mostly.
Q. Do you bave charge of the office!
A. Full charge of the office and if anything goes wrong on
the jobs I generally go to them.
Q. Do you also keep his cost sheets and help make up bids
and proposals and all that sort of thing?
A. Supervise it.
Q. And write his letters for him 7
A. Yes, sir.
Q. With reference to these contracts for projects 3.9 miles
and seven and some tenths mile at Danville on Route 44, will
vou please state whetlier or not at the time bids were made
and proposals were submitted and contract and bond were
executed you or Mr. C. A. Ragland had any knowledge of any
modification in the specifications of 1931 which provided for
an allowance for overhaul over and above the thousand feet
· free haul T
A. ,No, sir, not to my knowledge.
Q. When the contract was returned for :Mr. Ragland's signature and with the copy of the specifications, what happened
to the specifications that came inf
A. They were filed along with the contract.
Q. Do you keep a file on each job?
A. Each one separately.
Q. Mr. Barrow, in bidding on that job for the hauling of
surfacing material the base price of twenty cents on one and
twenty-five cents per cubic yard on the other, what was the
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specification that was used to formulate the bid 'l
A. The specification~ that we used heretofore
in 1931.
Which providedFor the usual overhaul over 1,000 feet of free haul.
When did you first hear any question raised with referto Mr. Ragland receiving pay for this overhaul on this

page 129
Q.
A.

Q.
ence
job7

~

, A. It was sometime after the work was completed, as I
remember it, sir.
Q. How did you find it out Y
A. l\Ir~ Ragland told me about it.
Q. Then what did you do with reference to checking back
to ascertain whether you could have made any mistake or
whether the specifications had been amended and you all had
bid blind on the job 1
A. As I remember. it now, lir. Ragland came from Richmond and brought a set of specifications with some extra
sheets in it and he told me to go to the files and get the contract to see whether there was any notification on the copy
of proposal which is a copy of the contract that we would not
receive overhaul. I got that out and there was nothing on it.
I also got out the copy of specifications which had been filed
with the contract, along with other papers, and there were
no errata sheets in there.
Q. Did you then, at· Mr. Ragland 's direction, identify one
out of that file 7
A. Did I identify it 7
Q. Did you identify it in some way f
A. He told me to mark the project number on it and I did.
Q. What became of that set of specifications 'l
A. I saw it here on the table this morning.
Q. Did you deliver that with the others when this thing
was brought to our attention back in '34 Y
A. Yes, sir.
Q. Is this the one that you identified as being the one that
was in that file?
page 130 ~ A. Yes, sir, that is the one.
Q. How did you identify it 7 Show the jury.
A. I put tho numbers that we -µsed on that project of
752HB5&6.
Q. You also put it on the outside¥
A. Yes, sir.
.
Q. :Mr. Barrow, you were with l\fr. Ragland when lie made
these other contracts in 1931 and 1932, based on those same
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specifications. Was there any substantial diff~rence. in the
amount he bid on those other contracts for domg this work
than there was on these two in suit here 1
A. What items7
Q. As to the basic price per yard for hauling this material
for the thousand feet j
A. No, sir, no material difference.
Q. I hand you here one of the contracts covering project
S678A, Bedford County, and ask you to look at that contract
and say whether that refers to page 80 of the specifications
and the amount of it is 16,146 cubic yards top soil and natural sand-clay mixture, price twenty-five cents per cubic
yardf
A. Yes, sir.
Q. Were ~·ou allowed overhaul on this one 1
A. Yes, sir.
Q. At the standard specification ratef
A. Yes, sir, we were allowed overhaul on this job.
Q. I hand you one on which proposal was made March 31,
1931, project No. F493E which refers to page 80 of the specifications and provides for 3,590 cubic yards top soil or natural
sand-clay mixture at twenty cents per cubic yard; is that
correcU
A. Yes, sir, that is correct.
Q. '\Vas l\fr. Ragland allowed overhaul on thaU
A. Yes, sir.
page 131

~

The Court: I thought it had been agreed if
there was any overhaul on those five contracts
Mr. Ragland had been paid for it.
Judge Brown: That is true.
.
The Court: I thought that had been stipulated.
Judge Brown: That was: I merely wanted to show about
the amount that was bid.
The Court: \Vhat difference does the amount make if he
had been paid. If there was any overhaul he was paid. I
thought that had been stipulated.
Judge Brown: That is true; he has been paid but, as I
understand it, a lot depends in this case on whether the jury
or Court believes :M:r. Ragland is bona fide and it seems to
me if he made a contract within a few months .on the same
specifications and bid the same price and was allowed overhaul it goes to show that the man is telling the truth; it is
corroborative.
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The Court: Go ahead.
By Judge Brown:
.
.
.
Q. Refer, .Mr. Barrow, to proJect No. F692A m Buckingham County, June 2, 1931, and I will ask you if that doesn't
refer to page 80 of the specifications and provides for 18,173
cubic yards of top soil or natural sand-clay mixture at twentyfive cents per cubic yard f
,
A. Yes, sir.
Q. Was Mr. Ragland paid overhaul on that one:
Major Gibson: ,ve have agreed he was paid where there
was any overhaul. I object to further evidence on that.
The Court: We are about through with it now.
page 132

~

A. Yes, sir, he was paid overhaul on that.

By Judge Brown:
Q. Mr. Barrow, has your office, since you have been connected with it, Mr. Ragland 's office, ever bid with the State
of Virginia, or anybody else or any other state, the unit price
of so much per cubic yard for top soil where overhaul was
not allowed without having the fact of overhaul not being allowed stated in the specifications and having it designated
before the contract was let?
A. Not any bid that I have had anvthing to do witn.
Q. Not since you have been with him?
A. No, sir.
Q. You ha:ve been there since 19291
A. I make that statement simply for this reason: Some
of the bids are made out when I am not present. The majority arc made out by Mr. Ragland and myself.
Q. You never have known of any?
A. No, sir, not that I have heard of.
Q. You keep all the records so far as the payments and
getting the checks and getting paid for it 7
·
A. Yes, sir.
Q. Do you recall anything about a circular letter of March
28, 1932, Defendant's Exhibit 43, Department of Highwavs,
requesting Mr. Ragland to send them a financial statement
and which said they were enclosing certain errata sheets?
What I want to ask you about that is this: So far as those
errata sheets are concerned, in making any of these bids on
any of these propositions here, including the ones that are
in .suit, did yon all ever have any notice that the errata sheets
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contained any amendment whereby you were going to be disallowed overhaul even if you had to haul it five miles or six
milesY
A. No, sir, I never saw one.
page 133 } Q. You are an auditor too and have been in the
bank?
A. Yes, I have been in the bank.
.
Q. Could you help him figure up how to make any bid on a
proposition if he didn't know how far he was to haul 7
A. It would be next to impossible. It would be impossible.
Q. Do you recall reading that circular?
A. No, sir, I do not-this particular one. We have lots of
these to come in.
Q. What is the date of that one 7
A. The 28th of March, 1932.
Q. Look at the letter under that. Did you dictate that or
Mr. Ragland?
A. This is dictated bv Mr. Ragland.
Q. Do you remember seeing that?
A. This letter I wrote for him. I don't have any recollection about it except quite oftenQ. Do you know what circular that letter refers to Y
A. I think it refers to this. Sometimes-I don't remember
just when-but the Department of Highways of Virginia required the contractors to render a financial statement on
given dates. I think this is the letter calling for it.
Q. Docs the circular call for a financial statemenU
A. I think it does, yes, sir. It says "file an affidavit and
questionnaire".
Q. Do you recall whether you had that circular in hand
when you typed that for Mr. Ragland?
A. The errata sheet?
Q. Yes.
A. I couldn't say.
Q. I mean about the financial statement?
A. I made up a :financial statement evidently because I
wrote this letter for him to sign.
page 134 } Q. Do you know about how long it took you to
make up a financial statemenU
A. It depends on the condition of my books.
Q. I mean in that particular case f
A. It evidently didn't take me but just a couple of days
because tl1is letter is March 28th and if mailed in Richmond,
this afternoon I would have gotten it the next day and I notice
that this requires that this report be in by the 15th. That
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was at the close of the month. The chances are my books were
in such shape that I could get them out.
CROSS .EXA1YIINATION.

By Major Gibson:
Q. Mr. Barrow, you were entirely familiar with all of Mr.
Ragland 's correspondence, weren't you 1
A. In a way, yes, sir.
Q. And you had access to the letters he received and the
letters he wrote T
A. Yes, sir.
Q. What did you say about the letter of the 31st of l\Ia rch,
1932, signed by Mr. Ragland and which was written by you,
in which he says he enclosed the financial statements 1
A. I don't know as I said anything except just what tho
letter states, sir.
Q. You don't know anything except what the letter stated Y
A. That I sent the questionnaire and financial statement.
Q. Why was it necessary to send it 1
A. Because they asked for it.
Q. In this letter!
A. I think so.
Q. And in this letter they referred to the fact that they enclosed an errata sheet to Mr. Ragland Y
A. That is what it says.
Q. So that Mr. Ragland at the time he wrote
page 135 ~ that letter bad the affidavits, the blank affidavits
which he was asked to return, and the errata
sheeU
A. I couldn't say that, sir.
Q. What did he have!
A. I evidently made out the financial statement and questionnaire and passed them to him to be signed.
Q. The financial statement was certainly enclosed in the
letter he received, wasn't it f
A. The form was.
Q. The forms were?
A. Yes. sir, I suppose they were.
Q. You suppose they were?
A. Yes, sir, I suppose they were in there. It says they were.
Q. You have testified positively about several other instances; now you arc only supposing when you are undertaking to handle certain other of his business. Is that the wav
yon are testifying T
•
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A. Repeat your question.
Q. Do you recall whether or not you did :fill out these financial statements?
A. I can look at them and tell you whether I filled them
'
out.
Q. These are only forms. Could you tell from thaU
A. ,No, sir.
Q. You could not?
A. Not unless I had the financial statement.
Q. But you do know he received the letter of March 28th,
1932, in which it was said that they were enclosing affidavits
Nos. l. 2 and 3, don't you? You saw that letter?
A. I have got a letter here which I wrote myself. I don't
remember ever seeing that letter before. This letter hereI do say I saw it and wrote it and enclosed the
· 136 ~ statements.
Q. So then you don't know quite as much about
his office business as you might have known?
A. That is possible.
Q. I understood from you that you kept a very accurate
file of every project and each of the papers relating to that
project?
A. I try to.
Q. Did you, at :Mr. Ragland 's request, go into the files as
to the contracts which were entered into in 1931 'I
- A. ·which ones?
Q. Did you have more than five in Virginia in 1931?
A. I don't know how many we had in 1931. I went into
those two.
Q. Those two-when were they?
A. The dates are shown on the contracts.
Q. The dates are shown on the contracts but five books of
specifications from the Virginia Depm·tment of Highways,
entitled "Specifications, January 1, 1931" have been produced as coming from :\'Ir. Ragland. Do you know anything
about them?
A. They camA out of the contracts that were sent to us
from the Department of Highways.
Q. What I ·am, askinp;' you is where did you get these when
you turned them over either to "Mr.' Ragland or to.his counsel!
Did you gP.t them out of the files 1
A. Yes, sir.
Q. To whom did you turn them over?
A. Turned them over to "Mr. Ragland.
Q. ·were there any other books turned over?
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A.
Q.
A.
Q.

To Mr. Ragland?
At that time7
Quite a few papers were tumed over to Mr. Ragland.
I am asking you about these books that are called speci.
fl.cations.
page 137 ~ A. Make yourself a little bit more specific. Arc
those :five books the old 1931 specifications 7
Q. You can look tl1ere and sec for yourself.
A. If these are the specifications brought here by Judge
Brown, these are the ones we had in our files with the differ.
ent contracts in Virginia.
Q...What became of the ones that were in your :files 7 Did
you have them for each of the projects you had in 1932 7
A. We didn't have any in '32, I don't think.
Q. WhaU
A. "\Ve didn't have any projects awarded us in 1932, I don't
think.
·
Q. You didn't have any projects f
A. I don't recall anv. Thev will show for themselves.
Q. I thought you were a bookkeeper. Didn't you qualify
as the man of an work in the office i
A. I reckon I did, sir.
Q. You say you don't recall that you had any contracts in
Virginia for 1932 7
A. I couldn't give yon the exact dates.
Q. I didn't ask vou for thP. dates.
A. I said I can't recall. They will speak for themselves.
Q. When you }orated these books for 1931 did you locate
the contracts in the same fifo, the five different contracts 1
A. Yes, sir.
0. And vou turned those over to wl1om?
A. Mr. Ragland.
Q. And you don't recall whether or not you located any
contracts in 1932 independent of the production of the con.
tracts?
A. I don't recall the exact elates of those things, sir.
page 138

~

By tl1e Court:
Q. l\fajor Gibson asked you if you recalled any
contracts for 1932. He dldn 't ask you about the dates of
them?
A. No, sir, I don't recall any. for 1932. I don't know
whether they were entered into for 1932, '31 or '33. I didn't
1·ecal1 the elates. It is my impression they were ~ntercd into
in l 9:ll. It may have been in '32.
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By Major Gibson:
Q. You mean it is your impression that there were contracts other than the five contracts about which you have already testified?
A. No, sir, I don't exactly understand what you mean.
Those five contracts there that were turned over to Mr. Ragland-those specifications came out of those five-were the
contracts with the Highway Department.
Q. I am asking you, and it looks like it is a simple question, whether or not at the time you made an investigation,
or at any other time, of contracts between Mr. Ragland and
the Highway Commission you found any other contracts and
whether you found any books with those contracts?
A. I have all that I found there, sir. There were some old
files way back that were taken out of the office. I didn't go
into those.
Q. Did you find any books at the time or after this controversy became acute-did you find any books of specifications
other than tlie five that have been produced here 7
A. No, sir.
Q. Did you find any other contracts f
A. I think I did. sir.
Q. Look and see; wasn't there another one.T udge Brmvn:
:Major Gibson:
remark.
Judge Brown:
l\Iajor Gibson:
been.

Ask tl1e man frankly wliat you callI don't care to have you make any such
Ask him.
I think I have been as frank as he has

page 139 } By Major Gibson:
Q. You found these contracts f
A. Yes, sir.
0. Where did you find them 7
A, I found them in the files.
Q. Did you :find any books, any specifications, with these
contracts?
A. There was one I did not. I recall it now. There was one
of those specifications sent to the job.
Q. Where was the other one 7
A. It was in the :file.
0. Where is that7
A. It is here.
Q. Who has it?
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A. There on the desk.
Q. You say it is on the desk. I would like for you to locate it.
Q. This is the one that I marked at the time I took this
contract out of the files on l\Ir. Ragland 's instructions.
Q. Mr. Ragland instructed you to do what f
A. He instructed me to mark the project number on that
book of specifications at the time we got it out of the file to
see whP.ther it had errata sheets in the back of it.
Q. Then that is the one that you took out at Mr. Ragland 's
instance. There were none with the other contracts!
A. Those five books were with the contracts and we took
those out.
Q. I undP.rstand about that. You did uot find any in there!
A. No, sir.
Q. Do you recall having received them from the Highway
Department Y
A. I do not.
Q. .You do not 1
page 140 } A. No, sir.
Q. And Mr. Rag-land, after this controversy
came about, asked you to look into this file-OH, I think it is,
and he brought with him a hook from the Highway Department; is that right T
A. Yes, sir.
Q. You are positive about that 1
A. That is my recollection of it.
Q. And you made these annotations on the two books at
the same time T
A. I made it on one book. The other one wasn't there.
Q. I am speaking of these two. Diehl 't you make them on
those two1
A. I think that was made by someone else.
Q. Which one do you think you made T
A. I can tell if I look at it.
Q. I would like to know vour recollection before vou refresh
your mind. You said you think ~"OU made an annotation on
onP. of them and the other one wRs made by someone else?
A. I said I think I made an annotation on one of them after I looked at it.
Q. And if there is a notation or annotation on another one,
vou don't think vou made thaU
'
· A. I can't say· until I look at it.
Q. Is it that ·you remember that :rou madP. a notation on
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one of them and can't remember whether or not you made a
notation on the other one f
A. I looked at it.
Q. ·when?
A. Several times in the past month.
Q. How long ago has it been since you got this one out of
the file that you made the notation on 1
A. I couldn't say, sir. It has been sometime.
.
page 141 ~ Q. Can't you approximate iU
A. \V ell. it. was at the time Mr. Ragland came
from Richmond ubont this clnim which was denied. I just
can't tell you. It has been over two years-two or three
years.
Q. \VhaU Two or thren years ugof
A. Yes, sir.
Q. Look at both of them and sec if your memory is refreshed any f
A. That is the one I made tho notation on (indicating
Plaintiff's Exhibit No. 2).
•
,Judge Brown: Speak louder and 'say how you fixed iU
Major Gibson: You can ask him to speak louder but let
me examine him.
,Judge Brown: The witness said this book is the one he
made tho memorandum on. I ask him to show that to· the
jury.
Major Gibson: I think that is all right.
A. Yes, sir, I recall making that one also (indicating Exhibit No. 31).
Q. '\Yhat about thaU
A. That was writtPn on there also at l\Ir. Ragland 's instrnctions. I think it took place the same time, the same
night, since I looked at it.
Q. Since you looked at it your memory is refreshed?
A. Yes, sir.
Q. But bPforc you lookr-cl at it you did not recall?
A. I conldn 't tell whctht>r I had even written it on there
before T saw it in my handwriting.
Q. And yon do know now that it is your handwriting?
A. Yes, sir, both of them.
Q. Did you look for any other of these books at the time
that YOU found the five?
page 142 ~ A. "i looked for a111931 specifications, that that
had 1931 on them-is my recollection.
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Q. And to the best of your recollection how many files did
vou examine 1
·· A. I couldn't say, sir.
Q. Did you examine any file which did not have a speciµcation book in it?
A. I don't remember that, sir, except the one that }Ir. H.
G. Ragland, the Superintendent on the first Virginia job, had.
Q. ,VliP.re was thaU
. A. Evidently came out of that file where it was supposed
be to start with.
Q. Did you send it to him 1
A. Yes, sir, I sent it to him-took it to him.
Q. So you do know that came out of the 1932 file?
A. If that is the date of it, yes, sir.
Q. Mr. Barrow, you said you had not seen any call for any
bid at all in which there was a provision eliminating overhaul?
A. No, sir, I didn't testify to that.
Q. ·what was it that yon testified ns to whether or not there
had been overhaul provided for or not provided for?
A. I have seP.n those 'which ·did not nrovide for overhaul
and I have SP.en those that did provide for overhaul, seen them
both ways. There is a notation on those that do not provide
for overhaul, as u g'1nera1 thing-.
Q. And you have bid on those, havP.n't youY
A. Yes, sir.
Q. You don't know anything- about the location of the pits?
A. No, sir.
Q. Now, Mr. Barrow. do you recall being in l\fr. Thomas'
office or the offi~e of any other one in the Highway Department
during the year 1932, prior to the 11th day of
page 143 ~ October?
A. Prior to the 11th day of October?
Q. Yes.
A. I used to come up here quite often. I couldn't say .
Q. Do you know wl1ether you were there at all or noU
A. During 19~21
Q. Yes.
A. Yes, sir, I should think so.
Q. Did vou ever discuss with any of the officials the plans
and spP.cifications Y
A. Discuss with any of tlrn officials the plans and specifications on any particular job?
Q. The jobs generaliy, say for overliaul 1
A. I don't recall.

to
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Q. Do you say you didn't do it Y
.A. I couldn't say that I didn't do it, no, sir.
Q. After having seen the circular letter of the 28th of March
and havin_g written on the 31st of March-after having seen
thA letter of the 28th of March in which it was said that an
errata sheet was enclosed, you were in Richmond, wcren 't you,
at the Highway Department Y
A. I suppose I came to the Highway Department after
that letter was written, yes, sir.
Q. And beforA the contract of October, 1932 7
A. I suppose I was.
Q. Did you make any inquiry as to the effect of that errata
sheeU
A. No, sir.
Q. You did not?
A. I don't think so.
Q. Did you furnish material men or any other persons
operating on your jobs any of these plans and specifications,
·
these books!
A. No, sir, I don't recall doing so.
J)age 144} Q. You don't recall doing so'l
A. No, sir.
Q. Could you give us the names of the material men from
wl1om you bou_ght material for the October, n:132, job?
A. \Vbat sort of material?
Q. Any kind of material.
0. No, sir, I could not.
Q. Or any of the other jobs that were done in 19327
A. I don't know abont what was done in 1932. We bought
qnite a bill of sand from the Petersburg Sand & Gravel Company and stuff of that kind.
Q. From whom did you buy your piping-?
A. Usually buy pipe from Virginia :Metal Company. I
don't know whetber it was in 1932 or not. I wouldn't say
positivelv but we did buy pipe from tbcm.
0. Did you have any other kind of metal Y
A. Well, WP. had a small amount of reinforcement iron
whiC'h was bought usually by the sub-contractor. We didn't
put that in.
Q. Have you got any other correspondence than that which
has already been produced pertaining to this job?
A. Have I got any other correspondence¥
Q. Yes.
A. Yes, sir. I have got other correspondence.
Q. Pertaining to this particular job 7
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A. Yes, sir, I have got other correspondence pertaining
to this particular job but not to the Highway Department.
Q. And have you any with the Highway Department on any
of the other projects 1
A. Yes, sir.
Q. Does any of that correspondence have reference to
claims for overhaul f
A. I couldu 't recall.

page 145 ~

RE-DIRECT EXAMINATION.

By .Judge Brown:
Q. Have you been in the court room and do you know
what has been introduced before this ,Court and jury f
A. Not a thing.
Q. You don't know what correspondence or what papers
or what has been introduced here before tlrn Court and jury t
A. :Nothing except what has been shown to lllP.,
Q. I will ask you this one question-regardless of the number of books or anything else, you tell that jury frankly and
l10ne~tly whether you knew at any time before the soiling on
these contracts here in question was practically completed
that Mr. Ragland wasn't going to get or wasn't entitled-

Major Gibson: I object to the form of the question .
•Tudge Brown: You asked liim about the number of books

and tl1P. files.
The Court: I don't see the relevancy of the question, Judge
Brown. Both of them have testified that thev never have
sPen an errata shP.et.
·
l\lajor Gibson: What I objected to was that he wanted to
know honestly and frankly .
•Judge Brown: Can it be stipulated that the proposal and
contract on project No. 8719B, on which Mr. Ragland bid
on ,January 5th, 1932, 10 A. :M., Tuesday, which was awarded
to l\fr. NPilo Teer, liad attached to it a specification provision
which said that the unit price for graYel 01· soil complete in
the road shall include all stripping, clearing, gmbbing, overhaul and all incidental work and the same thing applies to
proposal submitted DP.cember 8, 1931, at 10
page 146 ~ o'clock A. :u. cov('rin~ project No. S719CB1 on
which ~rr. Ragland was not the low bidder, which
was awarcl"cl to another man?
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An adjournment was taken until April 8th, 1937, at 10
A. l\L

Note: After the adjournment but before the Court left the
Bench, thP. following occurred:
Major Gibson: I want to .find out how l\lr . .Moore got tho
book he had.
,Tndg·e Brown: When we came down here and arbrued tho
demul'l'er that book was either brought here by Mr. Tyler, the
Attomey General, or l\fr. Ragland brought two books, showing that-we were employed in 1934Note: At this point the Court left the bench and counsel
continued a discussion among themselves, which was not
taken down.
i\IORNING SESSION.
Richmond, Virginia, April 8, 1937.
l\Iet pursuant to adjournment.
Present: Smne parties as heretofore noted.
NELLO L. TEER,
called as a witness on behalf of the plaintiff and being first
duly sworn, testified as follows :
Examiirnd by ,T udge Brown :
Q. ·wm you please state your name, residence and occupation!
A. Nello L. Teer, Durham, North Carolina, highway contractor.
Q. i\Ir. Teer, if you don't object please state to his Honor
and the ,Jury the extent of your experience in highway contracting work?
A. I have been in it twenty-seven years.
Q. The extent.? Do you mind telling the ,Jury something
about the ext"nt of your business and the extent of your ex. periencc?
page 147

~

Herein follows the testimony of Mr. N. L. Teer
and the argument of counsel noted in Certificate
of Exceptions #8, on pages 310-319 of this record.

•
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page 148 } By the Court:
Q. In what states have you been e.ngaged in
road construction?
A. l\Iay I enumerate them as I remember them¥
Q. Yes.
A. I have been in Indiana, ,vest Virginia, Kentucky, Tennessee, South Carolina, North Carolina, this state, Maryland
and Pennsylvania.
·
Q. What projects do you have under construction n ·
A. ·wo have a job in Pennsylvania, we have one in South
Carolina, and I have thirty-two miles of the Park Service
under construction.
By Judge Brown:
Q. Federal Government you mean?
A. Yes. I have approximately a half million dollars worth
of work for the State of North Carolina.
Q. :Mr. Teer, I believe that you were one of the bidders
on this project that was awarded to Mr. Ragland in suit
here?
A. Yes, according to the tabulation I was the second bidder.
Q. l\fr. Teer, when this proposal for this work was made
by the Commonwealth of Virginia, involving the project in
suit he1·e, I understood vou were one of the bidders. Will
you tell his Honor nncl the ,Jury whether in that project tlw
clay pits had been designated prior to the letting of the contract or shown on any plans or specifications¥
A. No, sir, they had not.
Q. On what basis did you make your bid in this case with
reference to overhaul Y
•

,v

l\fajor Gibson:
e object to that.
The Court: Objection overruled.
A. On the basis that I would be paid overhaul inasmuch as
the pits were not designated.
page 149 ~

l\fojor Gibson:
stated.

We except for the reasons

Bv the Court:
·Q. Did you have the specifications, a copy of which is designated Exhibit No. 31, at the time you made your bid, which
<'ontains tlle crmta sheets?
A. This is general specifications of 1931?
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Q. ,v as that the specification on which you bid'/
A. Yes, sir.
Q. ,verc your specifications received from the office of the
Highway Department at the time you received the proposal 1
A. No, sir, prior to that.
Q. Did you receive any circular enclosing errata sheets
showing the change of the overhaul, that no overhaul would
be allowed after that?
A. No, sir, I did not. If I did, I don't recall it nt all.
Q. Did you have that errata sheet before you at the time
you made your bid?
A. No, sir.
CROSS EXAMINATION.

By Mr. Tyler:
Q. Mr. Teer, I understand that you had another contract
that you were working on during 1932 f
A. In this state?
Q. ,vas that contract awarded you before the first of the
year!
A. I don't remember the date of that contract.
Q. It RJ)pears here in evidence.
A. I could look at that and tell you.
0. ,vhcre was that contract?
A. If I remP.mbP.r correctly, it was out on Route 19, just out
beyond the Country Club, the Richmond Country Club.
Q. Did the plans under that contract have any designation
of the soil pits?
A. Ycs, sir, the general plans did not but they had a separate plan.
page 150 } Q. You say there was a separate plan that
showed those soil pits for the contract that you
entered into in 1931 !
A. Yes, sir, when we were shown over that job we were
shown t]w J)its which the material was to come from.
0. r~n 't it a fact that during the prosecution of that job
3'011 did have some Question of ovP.rhaul to come up?
A. Yes, sir, they changed that plan and went into additional
pits which croated additional haul which the Commonwealth
paid me for.
Q. Wlrnn you bid on this particular project, the one under
i-uit hl're, you bid knowing that, not having the fields or pits
dr.simrnkcl by the engineer, nor having any plan from the ·
Highway Department. showing that; isn't that correct?
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A. Yes.
Q. But yet you bid anyway 1

A. Yes, sir.
Q. And asked no questions whatsoever about the overhaul
paymentsf
A. Yes, sir, we asked the usual questions about it.
Q. The usual questions about it!
A. Yes, the questions the contractor would naturally ask
the engineer who is showing him over the job-where will
this material come from 1 The answer that we got was they
didn't know where it would eome from.
Q. In answer to His Honor's question abo_ut receiving an
errata sheet or change in the specifications,· I hand you here
Defendant's Exhibit No. 43 which appears to be a circular
letter and ask you to glance at that and say whether you ev~r
saw one like that or did it come to your office f
A. Quite a few of these sheets came out but I don't recall
this last paragraph having been in it relative to the e1:rata
sheet or addenda s]1eet, whichever you might call it.
Q. That :first paragraph requests that you let him have that
information?
page 151 ~ A. That is pertaining to a :financial statement
so as to qualify.
Q. By April 15th; is that correctf
A. Yes.
Q. I hand you here a letter signed by Nello L. Teer, dated
April 15th, and ask you whether or not that is your letter
and, if it is, read it to the Jurv and the Court.
A. y OU want me to rend this?
Q. Yes.
A. "I am returning herewith your affidavits 1, 2 and 3 which
I trust you will find properly executed. Thank~ng· you for
forwarding tlicm to the proper department and with much respect and best wisl1es, I rc>main.'' I did not say anything
at all allout the errata sheet.
Q. Does that refresh your memory at all about receiving
this other letter?
A. No, sir, it cloesn 't.
Q. But you don't announce now that that letter wasn't 1·eceived by you or your office?
A. No·. sir, I cloi1 't have any reco11ection of it at all. Thes••
come out each year relative to your financial statement.
Note: This letter was filed and marked Exhibit No. 48.
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Q. Mr. Teer, in bidding on these contracts they have a
little book known as "General Specifications;'' is that rightt
A. Yes.
Q. If there is any deviation from the general specifications,
that is evidenced by a notation on the contract itself, known as
'' Special Provisions'' in Virginia Y
A.. It is usually covered by a notation on the proposal which
is a little slip. They call it a special provision, yes.
Q. So, therefore, if the general specifications eliminated
the overhaul payment, it woulcln 't be necessary to have any
special provision 7
A. If the general specifications eliminated overpage 152 ~ haul, there would be no reason for having the
special provision sheet attached to it.
Q. Do you know what the custom in Virginia is about sending information to contractors or what the requirements are
before they allow you to bid in this State Y
A.. Yes, sir, I am familiar with the customs.
Q. Isn't it a fact that they have a list of contractors that
they send information to?
A.. I, of course, don't know about the list that they have
but I know quite a few contractors that are on their mailing
list.
Q. Before you get on that mailing list what are the requirements, do you know?
A. You have to submit a financial statement is all that I
know about, and experience questionnaire, and that, if I remember correctly, only came about around '30 or '31 or maybe '32. Prior to that there was no qualification at all except
that you have your certified check and be able to give bond.
RE-DIRECT EXA.l\UNA.TION.
By Judge Brown:
Q. :Mr. Teer, briefly with reference to the other contract
to which Mr. Tyler referred, am I correct in understanding
that in making that contract your proposal showed on its
face no overhaul was to be allowed, that the clay pits were
designated before you bid on the contract so you could tell
the distance you. hncl to haul the material and that nfter you
,Qo on the job the State then decided to move those pits, to
change the places of the pits, and required you to go further,
to make a longer haul?
A. Yes. sir, thnt is correct. They had trouble in obtainin~
the property in which the original pits were located.
-
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l\Ir. Tyler: Before we go any further, I call for the production of that contract.
Judge Brown: \Ve produced it here from your files and
the engineer took it back to your office.
page 153

~

By Judge Brown:
Q. Don't answer this question until His Honor
passes on it.
The Court: I understand that. They designated one pit
at the time this gentleman made a bid on the contract and
then they had trouble in getting the pit so they moved it and
it was a longer haul and the Commonwealth paid him for the
additional haul.
By Judge Brown:
Q. With reference to this question, Mr. Tyler has asked
you whether or not you received a certain errata sheet wherein
the standard provision on page 80 of those specifications, allowing ovel'lrnul, was changed uncl it was provided that no
overhaul was to be allowed. Assuming that your office received such a sheet in February or l\farch, '32, when you
came to bid on this project that is in suit here did you have
that provision in mind!
A. No, sir.
l\fajor Gibson: \Ve object to that.
The Court: He has answered the question. I would sustain your objection but be has answered it. Disregard that
answer.
l\fajor Gibson : So his reply should be stricken out.
The Court: I told the Gentlemen of the Jury to disregard
it.
page 154 }

H. G. RAGLAND,
a witnPss for the plaintiff, was recalled and fur-

ther testified as follows:
Examined by Judge Brown:
Q. When you were on the witness stand last Friday some
mention was made of another book of specifications of 1931
that you used on this job. ·wm you please state whether or
not you f ouncl the book?
Yes, sir, here it is right here.

A:
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Q. Will you mark that on the inside "H. G. Ragland."
Tell us please where you got the bookY
A. I had this book in a leather bag in the back of my car all
the time during the construction work and it has been there
ever since, never has been taken out.
Q. ,\That do you keep in that bagY
A. All of my papers on the job. I carry them along with
me.
Q. Is this contract in suit the last Virginia contract you
have had!
A. Yes.
Q. And that has been in your bag in your automobile since
that dateY
A. Yes, sir.
Q. With that book did you find the special provisions dated
August 3rd, 1932 f
A. Yes, sir.

Judge Brown:
with these.

We don't want to encumber the record

Q. ,vere these mailed to you by your home office?
A. Yes, sir. They were mailed from my home office. The
bookkP.eper, )Ir. "\V. B. Barrow, mailP.d them to me on this
job.
•Tndge Brown: We want to show tliat to Your Honor and

to th" .Jury.
pn~e 155 } By the ·Court:
Q. Do those specifications which have been
filed here, designated with your name, contain the errata
slweti:: that are the subject of this controversyf
A. No, sir.
CROSS EXAMINATION.

Dy Major Gibson:
Q. Mr. ·Ragland, how many projects have yon superinfond~d for your brother?
..
A. I couldn't say-quite a few of them. I don't remember.
Q. How many would you estimate tlmt you had superintended?
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A. I have been out there ever since I was about eighteen
yl•ars old. I haven't kept up with the number of them.
Q. How did you get this t
A. Mr. Barrow, our bookkeeper mailed it to me in Danville.
Q. You were in Danville at the time T
A. Yes, sir, on the job.
Q. Did he write a letter with it 1
A. I don't recall any letter. Probably he did, though.
When sending me anything he always wrote a letter about it.
Q. ,vhen he sent you anything he usually wrote n letter!
That is his custom!
A. Yes, a note of some sort, not especially a letter but a
lot of times he would attach a note stating what it was, you
know.
Q. Will you please let us have the letter or note, or whatever he SP.nt with this?
A. I don't remember anything about the letter now, whether
there was one or what became of it. I didn't keep up with
that letter if he did write one. 'It was probably destroyed.
Q. How many of these Virginia specifications did you fincl
in the back of your car Y
A. Only one.
Q. This is the only one that was in tl1P.re 7
A. Yes.
page 156 ~ Q. ,vhat did you do with the others 1
A. That is the first one I haYe had.
Q. This is the first one you have had Y
A. Yes, tho one ho mailed me at Danville.
Q. The first one you have had on any job at all?
A. That is the first one I had on the Danville job.
Q. Y01;1 had done bow many of these projects in Virginia
as supermtendenU
.
·
.A. I had been working under other superintendents before
that.
Q. This was your first?
A. In the State of Virginia, I think the first one that I had
whole charge of.
Q. That you had full charge of?
A. Yes, in tl10 way of superintendent.
Q. And this is the only book of specifications that haq ever
been sent to you from your brother's office 1
A. To my remembrance, it is.
Q. I understood you to testify jmit n minute ago when they
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sent these books to you they generally either wrote you a
letter or had a note attached to it 1
A. I say as a usual thing he did.
Q. As a usual thing when he sent you one of these books?
A. ,vhen he sent me a book of any sort, not especially that

book.
Q. vVasn't I asking you about this book1 When they sent
them, they usually sent them by letter?
A. ·what I told you, though, was that whenever he did send
me anything he usually sends a letter or note attached. That
is what I said.
Q. And you didn't say that when he sent you one of these
books that he usually sent a letter with it so as to identify it f
A. No, sir.
Q. ,vusn't I asking you about sending this book and
whether there was a letter or not attached to it 1
page 157 } A. You asked me that and I told you I did not
remember.
Q. And I was asking you about this particular book that
you have produced 1
A. ·what I told you was that as a usual thing when he
mailed anything to me he mailed a letter attached or a note.
Q. What else did you find in the back of this automobile
which was sent to you with a letter or note attached?
A. I haven't looked through it, of course. I had quite a lot
of stuff on different jobs.
Q. All you looked for was this book?
A. ,v en, that is what I went in the bag for, to get this book.
He asked me to bring it.
Q. And you didn't look to see whether there were any other
books in t1uwe1
A. I have got other time books in there from jobs.
Q. I mean any specification books f
A. That is the only one in the bag, that one there.
Q. ,Vho was the superintendent of the Turbeville job 7
A. I was over there.
Q. eren 't you the superintendent for that f
A. Yes, sir.
Q. Did they send you a book for that joM
A. No, sir, I don't remember getting one for that job.
Q. YOU don't remember getting one fol' that job 7
A. No, sir.
Q. That job was ahead of this job, wasn't it?
A. Yes.
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Q. Where was that f That was along the same road, wasn't
it, or somewhere near there?
·
A. Same road. yes, sir.
Q. Did you have the sumc spec:ifications on that job that
were on this joM
.
page 158 ~ A. I suppose so, I didn't hear of any change.
Q. And you nre the superintendent and you
didn't have any book of specifications for the first of your
projects?
A. Not for the one at Turbeville.
Q. You got this one for which one?
A. The one at Danville.
Q. All of them were near Danville, weren't they?
A. They was on the road between South Boston and Dan\•ille.
Q. This was the book you received from l\fr. Barrow. Have
you any idea when you received this book 7
A. No, sir, I don't, not the dnte.
Q. Have you any idea when you received it7
A. I don't know. Just nfter the contract was let and we
started to work but I don't know the date.
Q. It was after the contract was let and you started to
work?
A. Yes.
Q. On any of the projects that you superintended did you
evPr see one of the books with the errata sheets in iU
A. No, sir.
Q. You never have seen thaU
A. No, sir.
Q. Did l\fr. Ramsey ever show you one?
A. Not as I know of.
Q. You were asked about that before, I think, whether or
not he told you about this errata sheet in front of the
Dan Ripple Post Office 7
A. You askPd IDP. about that before.
Q. ,vhat did you say about thaU
A. I told von I didn't recall any conversation with him
there.
Q. None at all about overhaul or errata sheets 7
page 159 ~ A. No, sir.
Q. You didn't make any memorandum in any
wnv on this at the time that you received it?
A. No, sir.
Q. And there is no way that you have, except in your own
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oral testimony, to identify this as having been sent you on that
DanviHe project?
A. That is the only thing I know. I kept it in my car and
have had it in there ever since in a bag.
C. A. RAGLAND,
thP. plaintiff, was recalled and further testified as follows:

Examined by Judge Brown:
Q. l\Ir. Ragland, I overlooked asking you whether or not
you appeared before or had any hearing before Commissioner
Shirley or the State Highway Commission of Virginia with
reference to your claim?
A. No, sir.
Q. You never 11ad any opportunity to present your claim
to them or produce any evidence or anything at all 'I
A. I never spoke to :Mr. Shirley but one time, as I remembP.r, in my life.
Bv the Court:
··Q. ·why didn't you file your claim with the Highway Commission Y
A. They instructed me that the proper procedure was to
file it with the en1-,•ineers and they would take it up and handle
it but I never have been allowed to talk to him in any case that
I remember.
By J ud~e Brown: .
.
Q. \Vhcn you were on the stand I asked you somethmg
about the difference in cost of the top-soil at $25 an acre and
tlw cost of one and one-half cents per cubic yard for getting
it out of thP. shale vit. What was that difference 'l
page 160 ~ A. Three cents per yard.
Q. Three cents per cubic yard 7
A. That would be a fair P.stimate on it.

H. G. SIDRLEY,
callccl as a witness by the plaintiff, and being first duly sworn,
testified as follows:
Examined by .Judge Brown:
Q. You are 1\fr. H. G. Shirley'l
A. Yes, sir.
Q. Mr. Shirley, you are Chairman or Commissioner of the
Virginia State Highway DepartmenU
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A. Yes, sir.
Q. Who else composes that department 7 I don't mean the
names of the people but how many men 7
A. There are four other men on it besides me.
Q. They are selected from different parts of the State Y
A. The Commission's districts.
Q. They constitute with you the Highway Commission?
A. Yes, sir.
,
Q. :Mr. Shirley, some reference has been made here to some
action taken by the Commission, some time apparently in the
spring of 1932, with reference to a change of policy in letting
contracts with reference to allowing overhaul ove1· and abo,·e
the one thousand feet free lmnl as had been previously done.
Was that done by you or was that done by the Highway Commission?
A. It is done by neither. The specification was changed
by the Chief Engineer.
Q. Who is heY
A. :Mr. Mullen.
Q. You understand the change that was '{Ilade, of course,
or do you?
page 161 ~ A. I don't know what you are talking about.
It has been quite a while. A lot of changes are
made on every job, almost.
Q. It appears tliat on page 80-of the 1931 standard specifications, paragraph 4 thereof, there is a provision to the
effect that the contractor should be paid the unit price per
cubic yard for soil or nafornl sand-clay mixture compacted
on the road in accordance with the above specifications and set
forth in the proposal, which price should include the shaping·
and maintenance of the road until final acceptance. Clearingand grubbing of soil-pits will he paid for at the unit price
for clearing and grubbin~ as set forth in the proposal. All
soil should be deposited as directed by the Engineer within
the free haul of one thousand feet and an allowance of one
cent per cubic yard per hundred fent will be made for overhaul in excess of one thousand fMt. You recall that provision
in the standard specifications?
A. That is a general provision, yes.
Q. It has benn brought out that sometime in the spring of
19:12 an erl'8ta sheet was printed and that on page 4 of tlrnt
enata she<'t there is a refernncc to Section 9, page 81, paragraph 4, which reads, "Last sentence should read as follows:
All soi1s flhall he deposited ns clire<'fod by the Engineer.

C. A. Ragland v. Commonwealth of Virginia.

173

H. G. Shirley.
No allowance will be made for overhaul." Do you understand?
A. Ycs, that is in there. I sec that.
Q. You are, of course, an engineer and have had a lot of
experience and all that sort of thing. I will ask you this, if
it wasn't the intention of your department that that provision
that no overhaul would be allowed would apply only where
the clay pits or places from which the top-soil was to be obtained were located and designated on the plans or shown to
the contractor before the bids were made f
A. No, each job carries some special provisions with it.
Those arc general specifications and the engineer in getting
up a job fits the specifications to the job. The State Highway Commission doesn't know anything about
page 162 ~ those slight changes. That is done by our Chief
Engineer. He may make a dozen changes in general specifications on a job but that is done before the proposals are sent out and he is notified.
Q. That is to say, where there are any changes in the general
specifications, that is done before the proposals are sent out
and the contractor is notified or should be notified t
A. Yes. the Chief Engineer makes all the changes.
Q. I will ask you this and ask you to please follow me beasn 't the real reason that this
cause it is important:
change in policy was made due to the purpose of your Chief
Ew,ri.neer or your department to have, as the contracts were
let, a complete price for the entire project?
A. The Chief Engineer will have to answer that question.
I don't know why he changes it. That is up to him. He had
some reason for it. The Commission made no changes. The
Commission didn't take any action on making any changes
in that policy and specification. That is made by the Chief
Engineer.
Q. As a matter of fact, the Commission has never adopted
this as any rule or regulation so far as the Commission itself
is concerned¥
A. They never adopt any policies along that line.
Q. \Vill you explain to the ,Jury whether it is your purpose
and the purpose of tlie Highway Department to have this
work done as reasonably as it can be done for the Commonwealth of Virginia? .
A. \VP. ask for bids and give it to the lowest responsible
bidder and all of them bid on the same specifi<lRtions and proposal sheet.
Q. As a practical matter isn't it one of your first consicl-
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erations or one of your considerations that you wanted to let
this work to some responsible bidder at a reasonable price to
the State of Vir~inia?
A. If it isn't a reasonable price we turn them down.
Q. That was not one of your purposes or was it one of your
purposes?
page 163 ~ A. I say if it is not a reasonable price the Commission has engineers who arc competent to
make up estimates and they turn them down.
Q. I ask you to answer this, please: Assume, for the sake
of argument, that no clay pits were designated on this job
here when the contract was let and none shown on the plans
or none shown to the contractor or prospective bidders when
they went over the work, I will ask you to tell this Jury how
any contractor could have bid on moving this material and
submitted an honest bid unless he knew the distance he had to
haul the material Y
A. VP.ry often the contractors locate their own pits. In
many instances. they will find pits very much closer than the
one we know of and they naturally can bid lower. We don't
tell the contractor he has got to go to a certain pit very often.
If he can get as good gravel somewhere else and at the same
price, he is allowed to do it.
Q. I don't mean to be disrespectful to you at all. I appreciate your high stnncling and your position, but I ask you
if you won't answer this question: Will you statr. to His
Honor and the .Tm·y how _a contractor or the State of Virginia
could .agree on a nricc for hauling the top-soil material unlr.ss the State of Vit·gfoia knew and the contractor knew the
point from which that material was to be taken before the
contract was lP.t?
A. The contractor knows the type of material he is going
to HS" and he can locate soil pits just as easily as we can.
Q. But, Mr. Shirley, as a practical matter, isn't it perfectly
trne, and set out in your specifications here, that the Inspector
or the Engineer selects the place and be passes on it and that
th" contractor has to nbidn by what he does?
A. The Engineer passes on the quality of the soil, yes.
Q. Is that your complete answer to my question V
A. Yes, sir.
Q. In other words then, as I understand you to
pa~e 164} tell His Honor and the Jury. the distance that a
contracto1· has to bani tl1is maforial is not a material element in the cost of the project f
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A. A very material element but he has to look out for that
himself. "\Ve don't tP.11 bim wbere he has to get jt.
Q. Assume that this happened in this case': When. the
prospective bidders went there to look over this project no
soil pits had been designated and none found and that the contractor then started on his work and that they were not found
or located until after he got 1·eady to do his top-soiling. I
will ask you to tell the Jury how he was going to locate. the
pits at that stage of the gameY
A. It would be impossible if they weren't located before
he went therP.. He wouldn't know where they were but he
would know the soil of that section, the soil of the various sections.
Q.
ould it make any difference to the State or the contractor whether he l1auled it one mile or five miles 1
A. It would make quite a difference to the contractor if he
liauled it five miles rather than one mile. That is bis job to
look out for when he makes his bid.
Q. So I understand you seriously to tell His Honor and
the ,Jury if a contractor goes in there to bid on a project, removing top-soil, and he doesn't know wlrnre the top-soil is
to <>ome frori1 and the refore doesn't know the distance he has
to hanl it, and tlrnn the pits are afterwards selected by the
cn,gincer on the job for the State, that is all at his risk!
A. Sure it is.
Q. I will ask you if it isn't a fact that since Mr. Mullen,
I believe you said, made this change, in order to put that
changP. into effect if your department does not show the contractors on the plans the place from which the soil is to be
obtained in everv case where no overhaul is to be
pngc 165 } allowed?
·
A. We have what we call a soil map study.
Q. Can't you answP.r that quei;;tion?
A. No. I can't answP.r that because I don't know it. That
is l\fr. l\[ullcn'~ ;job.
0. Yon mean you don't know whetherA. Wlwther they show it on every job or not. I can't answer that because that is not my job.
Q. You don't know whether they show it on every .job where
no overhaul is to bP. allowed T
A. I couldn't answer it.
Q. Do you know :Mr. Ragland ·when yon see him!
A. Yes. sir. I know Mr. Ragland.
Q. 'Mr. Ragland was never given any opportunity to appear before you or the Highway Commission to present his
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evidence or have his witnesses testify as to what had happennd to him, was he f
A. No, I don't think he was. His request came before the
Commission and we passed on it and after that I don't think
we evcw heard any more from .Mr. Ragland.
Q. You never hoard any more about iU
A. I don't remember. I don't think ·.M1·. Ragland made a
request to appear before the Commission and have a hearing.
Q. Dou 't you recall that I, back in 1934, wrote you and
told you that lfr. Ragland had requested me to represent
him, along with Mr. :Moore, in this matter and we would respectfully- request that you give us an opportunity t9 explain
Mr. Ragland 's side of this matter, that apparently it hadn't
been understood and that you respectfully declined 1
A. The record will show that. It was in '32 and I haYe had
no time to look up the record.
Q. I will ask you if you didn't receive this lotted
The Court: I don't think that is material, J ndge
.
page 166 ~ Brown.
CROSS

EXAMINATION.

By Mr. Tyler:
Q. Mr. Shirley, did Mr. Ragland ever request that he be
heard before you, as State Highway Commissioner, as referee
to pass upon this particular claim?
Judge Brown: We object to that.
The Court: I think there is some provision in the contract
or specifications on that point.
Mr. Tyler: That is what he was trying to bring out, that he
refused the request.
The Court: I don't think that is material.
Judge Brown: e want to offer in evidence the contract
and the estimates, if they should become material, on the
westerly job (marked Plaintiff's Exhibit No. 49).
Mr. Tyler:
e want to offer in evidence the contract with
Nello Teer that was referred to (marked Defendant's Exhibit No. 50).
Judge Brown: '\Ve rest. •
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\V. C. THOMAS,
a witness called on behalf of the defendant, being first duly
sworn, testified as follows :

Examined by l\fr. Tyler:
Q. What is your position, Mr. Thomas?
A. Office Engineer, Department of Highways.
Q. Are you in charge of the department that
page 167 ~ gives advice to the contractors, the public, about
various projects?
A. Yes, sir.
Q. I will ask you to examine Exhibit No. 43 and state
whether you wrote that letter! Who is it sibrned by7
A. :Mr. A. H. Pettigrew.
Q. ·what does it show in the corner as to that 1
A. Dictated by me.
Bv the Court:
~ Q. Is that the circular 1
A. That is the circular.
Q. On which you wrote the original letter. Do I understand
that, l\fr. Thomas 1
A. Yes, sir, this is a copy marked "Copy".
By Mr. Tyler:
Q. You wrote the original letter and sent the material out
with that letter?
A. Yes, sir.
Q. To whom did you send that letter and the material mentioned in that letter?
A. We have a qualified mailing list that .we only send our
regular advertisements to and this letter was sent to all that
list at that time.
Q. Do you know whether or not Mr. Ragland was on that
list at that time, in l\farch, 1932?
A. Yes, sir, he was on that list. He had been on the list
·for eight or ten years and had never been taken off.
Q. Do you remember whether ]\fr. Teer was on that list,
Nello L. Teer 7
A. Yes, sir, he was on it about the same time.
Q. Did you actually enclose the material, the errata sheets,
in that letter and send it out?
A. I assisted and checked it as it was sent out.
Q. Was the enclosing and mailil)g or preparation for mail-
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ing done in your office or the general mailing room of the
Department of Highways f
page 168 } A. It was enclosed and scaled in my office.
Q. You didn't send that to the general mailing
room for someone else to enclose and mail f
.A. No, sir.
Q. Mr. Thomas, I hand vou here a typewritten paper or
memorandum and ask you "to explain very briefly what that

.

'A. Repeat your question.

lS.

Q. Isn't that advertisement the one that was placed in the
various papers for bids on this 'project under suit here 7
A. Wnat various papers do you refer to f
Q. Various newspapersf
A. Yes. The whole thing is not placed in the newspapers.
Q. What is done with it7
.A. We go by this in making a condensed summary and advertise that in the newspapers.
Q. What is the date of that advertisement?
A. September 20th, 193:2, for bids October 11, 1932. It was
sent out September 20th and bids to be received O(}tober
11th.
Q. The advertisement was published on September 20th,
calling for bids on October 11th 1
A. Ycs, sir, three weeks after.
Q. I ask you also to examine the last paragraph of that-Judge ·Brown: I thought you were referring to something
that was sent to the contractors. Unless that was sent out
to the contractors or published in the newspaper, we object
to it. "\Ve want the condensed form in which it was published.
page 169 } The Court: I don't see any relevancy yet. I
don't know what it is.
Mr. Tyler: It is the advertisement for these jobs sued
on.
The Court: Is there anything he1·e that bears on the issue
involved?
Judge Brown: The basis of my objection is tlmt the witness
has stated that that was not the one that was advertised.
The Court: The advertisement that appeared in the newspapers was that plans and specifications were on file in the
Richmond office. That has been testified to. I understood
Mr. Ragland to say he knew the specifications were on file in
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the Highway Department office and he had access to them
and anybody had access to them.
Mr. Tyler: w·e would like to get that in the record.
The Court: I am excluding that, gentlemen, because it has
already been brought to his attention and he admits that he
knew it.
By l\fr. Tyler:
Q. I ask you to examine this book, plaintiff's Exhibit No.
31, and state whether or not all the books in your office that
you distributed to the general public in September, 1932, were
in the same f onn as that book 1
Judge Brown: "\Ve object to tliat because it is leading.
The Court: Let us bring it down to the plaintiff here and
not what he distributed to the general public.
page 170 ~ Bv Mr. Tyler:
.
•Q. "\Vas this on record in your office, subject to
the inspection of the contractors and the public?
A. Yes, sir, a similar copy of this was on file on that date.
Q. Turn over to the back there. Do you find the errata
sheet attached 1
·
A. Yes, .January 1, 1932.
Q. How is that errata sheet attached Y
A. By a printer.
Q. How is it put in there?
A. Sent to tJie printer and they insert it.
Q. And it is bound in there; is that correcU
A. Yes, just like this one is.
Q. So had the request come to you to send Ragland a book
of specifications in September, 1932, you would have sent
him
a book containing the errata sheet 1
,
I
Judge Brown: That is pure argument.
l\Ir. Tvler: He said the onlv ones he had in his office or
in his possession had those errata sheets attached.
The Court: There isn't any evidence here that Mr. Ragland requested it.

By :Mr. Tyler:
Q. I ask you whether :Mr. Ragland ever requested you to
send him a book of specifications during September, 19327
A. I don't recollect right off. Vv e haye numerous calls for
them and send a good number out.
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Q. I hand you plaintiff's Exhibit No. 3. That is a letter
addressed to Ragland, is it not, dated October 5th f
A. That is the first notice l\Ir. Ragland had from the department that he had been awarded this particular contract.
Q. And that letterpage 171 ~ A. It was enclosed with the contract and we
have a special isinglass envelope and the contract goes in one pal't of the envelope and this goes in the
isinglass part.
Q. The contract was prepared in your office and sent on to
the contractor-in this case, Mr. Ragland-for his signature t
A. Yes, sir.
Q. It states in that letter, "'\,Ve are enclosing a copy of
specifications and have forwarded the plans under separate
cover". I ask you whether or not the specifications that you
forwarded in that letter had the errata sheet attached 1
A. Yes, sir, at that date it would have. That would be
checked very carefully.
Q. Would the material in that letter be assembled in vour
office and placed in an envelope or be assembled in a general
mailing room, or where t
A. Assembled and sealed in my of.flee.
Q. How long have you been in that office, ~Ir. Thomas, doing that work 7
A. Indirectly altogether it would run about sixteen years.
No, I am wrong on that.
Q. ""\Vere you there in 1932 doing that work 7
A. Yes, sir, I had been there some time before that.

By a ,Juror:
Q. Are both of those books dated the same, the specifications of '31 and later dates? Do all of them have the same
date?
A. The front parU
Q. I mean the date on the book, the yearf
A. Yes.
Q. All are the same1
A. Ycs, sir.
Q. The specifications of '31 or '32 f
A. '31.
_Q. 1Vhy didn't yon have new specifications
page 172 ~ printed and refer to them in your contract instead
of putting these errata sheets in there f Is it the
policy of the Commission to have these things up to date 7
Why would you use a '31 book and a '32 sheeU 1Vhy wouldn't
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you have new specifications and ref er to them in your contract Y
A. "\Ve had already mailed all the contractors and a large
number of material people, railroads, and so forth, these
books and we kept a list of them.
Q. Why didn't you keep them up to date? "\Vhy would
you have old specifications an the time and change them with
erratas? . Why didn't you have them correct?
A. We usually changed them about one to three years. That
is the usual custom, to run anywhere from one to three years.
Q. You kept adding errata sheets in them 1 Is this the first
time you ever put errata· sheets in these books 'l
A. No, sir, after the books have been out about one year or
maybe longer the Bureau of Public Roads who we have to
do a lot of work in connection with and abide by a lot of
their rules and regulations, every once in a while they compile new rules to go by and at the end of the year different
things that have come up and corrections to be made; instead of getting out a whole new set of books we would have
run off enough to last probably three or four years. I was
told to count them and I made au inventory of them and we
found we had enough to run a couple of more years so we
compiled this errata sheet from the Bureau of Public Roads
and our department and sent them to alr we had on the mailing list at that date, but any particular job preceding the
sending of those out, if some little thing came up on it, we
would call the contractor's attention to it in the proposal.
Q. You didn't put it in the contract that the specifications
were changed f
A. Yes, the bidding proposal-I don't know whether you
have it clear or not, but the first thing I do is advertise the
work.
Q. I know an that.
A. And then I follow up by making up a bidpage 173 } ding proposal. The bidding proposal refers to
this book and refers to the contract form.
Q. Does it refer to any changes you might make in that
book after the contract has been let or before it has been let?
Does it refer to the specifications direct or does it refer to
any changes that might be made in the specifications i
A. Yes, sir, the proposal and contract form, bond form
and contract form-one side of the page is the bond form
that the bonding company executes with the contractor and
the other side is the contract form and in that it refers to
any additions, corrections, change in }Jlans and the rules and
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regulations that the engineers have set up, and when he goes
over the job and gets that bidding proposal he is supposed
to abide by the book and all additions that have been added
thereto. Have I made myself clear 7
CROSS EXAMINATION.
By Judge Brown:
Q. Mr. Thomas, I don't want to take up too much time.
How many contractors were on your mailing list in 1932?
A. Approximately 175 to 200.
Q. And, as I understand you, you attempted to enclose one
of these errata sheets in March, 1932, to all of the contractors
on the mailing list?
A. Yes, sir.
Q. And, as far as you know, one of these errata sheets was
enclosed with this letter? Of course, you have no recollection
about that personally but you assume it was enclosed. You
attempted to enclose them?
A. ·what date were you referring to?
Q. To l\Ir. Ragland ?
A. You mean to his contract?
Q. I mean the errata sheet. You attempted to send the
errata sheet to all the contractors on the mailing list when
they were first printed and came out from the printer?
A. Yes, sir.
page 174 ~ Q. And you did that with a circular letter?
A. Yes, ·sir.
Q. ,Vho did the printing?
A. Saunders Printing Company- or something similar to
that. The Highway Department did not designate the printer.
It was sent to the public printer who, in turn, would have
let the contract for the printing.
Q. l\Ir. Thomas, you testified in another case something like
this before, didn't you 7
A. Yes, sir.
·
Q. Can you tell His Honor and the Jury whether you have
any statement from that printer, any bill or memorandum or
record which shows the time that the printer put these errata
sheets in the back of these books?
A. Do I have it, you mean 7
Q. Yes.
A. No, I wouldn't have it. It would be delivered to another department, the stock room department.

C. A. Ragland v. Commonwealth of Virginia.

183

W. 0. Thomas.
Mr. Tyler: Wbat do you want, the printing bill!
Judge Brown: I would like to haye the whole thing.
By Judge Brown:
Q. ·what I want to get at is this: I want you to tell us,
if vou know, or if you have any record which will show, when
th; printer bound these printed errata sheets in it?
The Court: Have you that date, Mr. Attorney Generah
Mr. Tyler: They were delivered during March,. 1932.
Judge·Brown: We would like to have the printer identify
this before we will admit that.
Mr. Tyler: Is that necessary?
Judge Brown: I think that is absolutely necessary if that
can be introduced.
page 175 } By Judge Brown:
Q. Mr. Thomas, are you an engineed
A. Yes, sir.
Q. I want to ask you this question: As a practical matter
whoever was in charge of th~ location of these pits and places
from which the soil was to be obtained, if he had located
those pits before this contract was actually signed and let,
there wouldn't have been any question about when they were
mailed out, would there?
A. I don't know that I follow your question.
Q. The point I am trying to get at is thisA. I don't know whether I follow your questions so that
I can answer it yes or no.
Q. What I am trying to get at, Mr. Thomas, if the provision was to apply that there should be no overhaul on the
job, wouldn't that either be shown in the proposal or would
not the pits be shown on the plans or pointed out to the contractor when he made his bid t
A. As far as the plans go, I have never known them to
be shown on the plans. ·we don't usually show the borrow
pits on the plans. If they do it is a rare exception because
it is frequent that the plans have been sent to the office months
before and it takes some time to draw them and, in the meantime, the borrow pits might be located while we are drawing
the plans.
Q. Whether they are on the original plans that show the
grading and with the width of the road and all that, I am
not concerned, but what I am trying to get at is this: Wasn't
that specification to the effect that no overhaul was
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to be allowed to apply where the pits had been designated
from which the shale was to be taken, either on the map or
on the side of the road, pointed out to the contractor before
the contract ,. .·as let? Isn't that your understanding]
A. You mean by that he wouldn't be allowed to have any
other pit1
page 176 } Q. !No, I don't mean that, Mr. Thomas.
A. I don't get exactly how to answer your question. I am trying to follow you.
Q. I uqderstand that. I want to get at this: Wasn't it your
understanding that in the nature of the situation here, the
specification to the effect that no overhaul was to be allowed
was to apply where, and only where, the pits or point from
which the substance was to be hauled were designated before
the conh·act was made?
A. No, sir, I wouldn't say so.
Q. Can you explain to me how you would expect the contractor to bid?
A. If I was a contractor and was going over this particular job or a similar job and they had that clause and I knew
about it, the errata sheet that no overhaul was to be paid, nnd
the State engineer would show me a pit and say, "'Ve expect
to get"Q. Wait a minute.
A. The State engineer would show me a pit and say he
would expect to get it from here or maybe from this one or
any other way like that, I, in turn, would make it my business, which is frequently done by other contractors, to go up
and down that job and visit people and see if I couldn't obtain soil more accessible to cut down my hauling as long as.
I would not be paid for any overhaul.
Q. Mr. Thomas, if the clay pits. were not designated beforehand and not pointed out by the inspector or the district
engineer before the contract ,vas made, how would a contractor know what clay pit was going to be satisfactory to the
inspector or from what point he could get the material T
A. If a contrnctor had been in business very long he would
have a mighty good idea of what he could use on a job.
Q. Suppose he did this; suppose he went alongside of a job
and found a field which he thought was all right which was
within the one thousand foot haul limit and the inspector said,
"No, that isn't satisfactory; move down here
page 177 ~ three miles further", do you mean to say that the
contractor would have to do that and go to that
expense without pay 7
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A. It depends upon the job, of course. If he was on a job
and if it is a very small job and the soil might be three or
four miles off the road, and not any adjoining the joh, he
could, in a sense, or probably ought to know where it is and
that is the reason each job has to be examined by a contractor
very cautiously.
Q. As a matter of fact, since this new plan has been in effect, eliminating overhaul on these soil projects, whether .it
is in your department or not, do not the plans, whether the
original plans or subsequent plans, show the location of these
pits and the distance of the pits from the project 1
A. No, sir, the plans do not show it.
Q. \Yhat shows it, }fr. Thomas f
A. He has to go out on the job and find them himself and
go with the engineer ancl the engineer shows them to him.
The plans very rarely show the soil pits.
Q. The essential point is this: I am trying to get at
whether now you do not point out those pits to the contractor
either on the plans or before he bids on the work? Isn't that
a fact and don't your recent plans and policies follow that
course?
A. I don't think so.
Q. Didn't you let a contract here recently on which they
were shown f
A. I might very recently but in 1932 or previous to the last
hyo or three years we weren't accustomed to showing borrow
pits on plans.
Q. Of course it wasn't customary because you allowed overhaul prior to th~t time. ~ut what I am trying to get at, in
order to make tlus provision that no overhaul is to be allowed
effective, do you not now show to the contractor, either on
the plans or have the engineer point out to him before he
bids the distance he has to haul the material?
page 178 ~ A. \Ve might at the present time but there is
no reason fo1· us to show them because at the
present time the contractor doesn't get paid for the ove'rhaul and he has to buy the soil pits where heretofore we would
stand the cost of the borrow pit.
Q. That is as broad as it is long, isn't iU vVlrnt you do
is go out before the job is let and go to a landowner and take
an option on the soil 1
A. We either take it or assist the contractor in takin()' it.
Q. Don't you take it beforehand, before the job is let! :,,
A. In some cases we do and some cases we don't. In some
cases it is given to us or we haven't had time to handle it
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through the Courts or the different ways we have to go about
getting it.
Q. In other words, you certainly can't require a contractor
to pay for material from a pit before you have made any
contract yourself with the property owner about it, can you Y
A. Sometimes we hm·e three or four pits on the job and
we tell the contractor we can get it from these three pits and
it. is probably optional to him which one he will haul from.
It will probably average out about the same and we don't
know the thickness in a field. It might run from one inch to
six inches.
Q. As I understand, the first thing you did was to advertise tbis project?
A. That is right.
Q. That you would receive bids 1
A. Yes.
Q. You then sent to Mr. Ragland a formal proposal which
he signed and submitted as- his bid?
·
A. Yes, sir.
Q. You then sent him back four copies of the contract containinO' an exact duplicate of his proposal?
A. Yes, sir, with an additional contract bond.
page 179

~

RE-DIRECT l~XA).fINATION.

By :Major Gibson :
Q. Do you know whether or not the Highway Department
goes to people's places and takes this material before they
have any contract with them or the autl1ority for doing that?
A. The department offers people adjoining a. road, or further back, a price for it and from that they obtain a contract.

By :Mr. Tyler:
Q. Do you know whether these books w~re actually bound
bv a printer with the errata sheets bound m the books by the
printer?
A. I didn't sec him do it.

ByQ.theDidCourt:
.
.
you se11t them to the prmter to ha~e them bound t
A. No, sir, I sent themQ. You sent them to the public printeri
.
.A.. I sent an order through our department to the pubhc
printer who, in turn, sent someone to the Highway Department for the books.
Q. You turned them over to the public printer J
A. The depa1:tment turned them over to the prmter.
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By Mr. Tyler:
Q. And they came back to the Highway Department properly bound 1
.A.. Yes, sir.
RE-CROSS EXAMINATION.
By J udgc Brown:
Q. What supply of books did you have on hand of these
,31 volumes!
A. I think originally we had a little over three thousand
printed and I bad to take inventory.
The Court: You testified you had enough to run about two
years.
C. S. MULLEN,
a witness called on behalf of the defendant and
being first duly sworn, testified as follows:
page 180}

Examined by l\fr. Tyler:
Q. Please state your official position, if any, with the State T
A. Chief Engineer of the Department of Highways.
Q. As such are you charged with the duty of promulgating
the general specifications for road projects 7
A. Yes, sir.
Q. I hand you Exhibit No. 31 and ask you whether or not
that was the general specifications that were promulgated by
you?
A. Yes, sir.
Q. And ask you whetl1er or not they were in force in October, 1932?
·
A. These general specifications were in force.
By Judge Brown :
Q. You say the general specifications were in forcei
A. The general specifications were in force.
By Mr. Tyler:
Q. I ask you whether or not they were the general specifications that were in force, embraced in that book there7
A. Yes, these gene1·al specifications were in force.
Q. I ask you whether that book contains those specifications
in force in October, 19321
A. Yes, sir.
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Q. It doesf

A. Yes, sir.
Q. Does that book contain an errata sheet!
A. Yes, sir.
Q. ·what does it say about the errata sheet Y
page 181 } A. Errata sheet, January 1, 1932, to be used
with specifications January 1, 1931.
The Court: We have been over that. All of that is in evidence.
~Ir. Tyler: "\Ve want to show it was promulgated and
adopted.
The Court: All of that is in evidence. You have it in evidence that you mailed it to all the contractors.
1\fajor Gibson: I didn't understand that there was any
evidence that it bad been adopted or specified by Mr. l\lullen
who is the Chief Engineer.
Judge Brown: Mr. Shirley stated that.
By Mr. Tyler:
Q. :Mr. lfullen, do you recall making an investigation on
the ground on this particular project 752H during the fall
of 1932? Did you meet the engineers down there and Mr.
Ragland?
,
A. Yes, sir.
By Judge Brown:
Q. In the fall of '321
A. I don't remember the exact date.
By Mr. Tyler:
Q. It was the fall of
A. I don't remember
Q. Do you remember
haul coming up during

'33.
the exact date, :Mr. Tvler.
'
the question of the pa)~ent of overthat conference?

Judge Brown: I don't want to interrupt you but it ou~ht

to be stated whether that was after the project was coiupleted.
Mr. Tyler: It has been testified by Mr. Ragland that Mr.
Mullen recommended the payment of this entire claim.
The Court: Go ahead.
page 182 } By Mr. Tyler:
1
· Q. I ask you, Mr. :Mullen, whether or not you
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ever stated to Mr. Ragland that you would recommend the
payment of the overhaul claimed f
A. I have no recollection of doing so.
Q. I hand you this letter of October 28th signed by .Mr.
Ragland, Exhibit No. 24, and ask whether you received that
letter?
A. Yes, sir, I think so.
·
Q. Was that soon after the conference that you had with
the engineers and Mr. Ragland on the projecU
A. I do not recall the date of that conference, Mr. Tyler.
I will have to refer to my diary and I didn't bring that with
me.
Q. I ask you to state whether or not you wrote that letteri
A. This letter was dictated by me but not signed by me.
Mr. Tyler: I ask that that letter be put in evidence (marked
Defendant's Exhibit No. 51).
Q. Read that to the Jury.
A. (Witness reads Defendant's Exhibit No. 51.)

The letter is signed by my name by my secretary.
Q. If there is any deviation from the general specifications, how is that change or deviation shown in the bidding
proposal?
.A. By special provisions.
Q. It is not necessary then to have a special provision attached to the bidding proposal which is the same thing as
contained in the general specifications f
A. I don't believe I follow you, Mr. Tyler.
Q. Then it is not necessary to have a special provision attached to the bidding proposal that bca1·s on the same topic
or corroborates what is in the general specifications 1
A. It is unnecessary to have a special provision to call attention to something that is already set up in the general
specifications.
page 183}

CROSS EXAMINATION.

By Judge Brown:
Q. Mr. Mullen, who in your department should Iocafo the
soil pits from which this material is to be taken to top soil
the road?
.A. The engineer on the job who has direct supervision of
the work and has to pass on the material to be used that
particular type of material. ·
'
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Q. Does he select and locate these places from which the
soil is to be taken f
A. He does in some instances and in some instances the
contractor locates them and gets pennission to use them.
Q. Is that done before the contract is entered into where
overhaul is not to be allowed 1
A. Sometimes, yes.
Q .. You say at times 1
A. Generally when a contractor is shown over the work he
is given all the information that we have available at the
time.
Q. And if, as a practical matter, i\Ir. Mullen, at the time
the project is let the soil pits have not been secured and you
don't know whe1·e the top soil is coming from, then, of course,
you cannot give the contractor that information and he cannot know over what distance he would have to haul the top
soil t
A. You can't give a contractor information you do not possess.
Q. I ask you isn't it a fact that it was your intention about
this matter when you promulgated this rule first, that it would
have enabled you to determine, after the bids came in, the
complete cost of the project rather than have overhaul claims
come in later Y
A. That was one of the reasons.
Q. "\Vasn 't another reason that if you eliminated your provision as to overhaul and eliminated the thousand foot free
haul that you would get competitive bids from all of the bidders on hauling the material and thereby probpage 184 ~ ably be enabled to get it at the cheapest price for
the State?
A. All bids are competitive.
Q. Wasn't that your reason, I mean?
A. No.
Q. That did not affect you 1
A. No, all proposals arc made on a competitive basis.
Q. I appreciate that, Mr. l\fullen. What I was trying to
get at is this : If soil was to be obtained and hauled three
miles and seven people or ten people bid on hauling it, that
would, in all probability, giye the State the best bid they
could get for that work, wouldn't it?
A. That is the reason we advertiso for competitive bids, to
. get the best prico.
Q. Let me ask you this question: Wasn't it your intention
when you promulgated this new rule, doing away with over-
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haul, that tlie contractor should be notified in some manner,
either on the plans or by the engineer or inspector, before the
contract was let, the location of these pits from which the
soil was to be obtained 1
A. The contractor was supposed to be given the information when he was shown over the job in accordance with the
i;;cheduled time shown in the advertisement. He was to be
given such information as the engineer had in his possession.
Q. The point I asked you was, Mr. Mullen, assuming that
before a job was let that you had procured a right to take
the soil from a clay pit somewhere along the project, would
that be shown to the contractor before he bid so he would be
able to determine how long a haul he would have to make of
that material?
A. He was certainly supposed to be shown the location
of any material that we bad selected.
Q. Assume this situation, that you had not located or that
your engineers failed-I don't mean wrongly but they simply
didn't get to the point of locating the pits from which the soil
was to be taken until after the contract was let, until just
before the top soiling was to be done, how would yon apply
the provisions, go back and apply the provisions that the
man would be entitled to no overhaul as a part
page 185 ~ of the contract?
A. l\fav I ref er to the proposal that the contractor signed? :May I read this f
Q. What I want to get is my question answered.
A. You have askedQ. (The question was read.)
A. M v answer to that is what the contractor has stated and
signed in the proposal when his hid was submitted and I quote
- from that proposal: "We haye made a full examination of
the location of the proposed work and the sources of supply
of materials", and then goes on to say, "and propose to do
the work for the following unit prices".

Bv tbe Court:
•Q. Does the contractor say that Y
A. The contractor does that and signs that statement.
Bv a Juror:
•Q. Was there anything in that proposal about these specifications being amended Y
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Judge Brown: You mean the proposal in the contract we
are suing on 1
A. This is signed by C. A. Ragland and this is the general
proposal in all contracts, that preamble to the proposal.
By a Juror:
· Q. My question was, was there anything iu that proposal
about the general specifications being amended 1
A. Only the use of the words "special provisions". This
statement says, '"Ve have carefully, and to our fuH satisfaction, examined the specifications and special provisions", aud
the others I read as to source of supply of materials.
The Court: Is your question intended to ascertain whether
or not that proposal contained the provision in there that
no overhaul was to be allowed!
A Juror: The idea was to find out whether
page 186 } there was any reference to the changing of the
specifications or this addenda in the proposal.
A. There is no reference in this proposal to any errata
sheet.
Judge Br.own: The one the witness has been ref erring to
is Exhibit No. 35.
By Judge Brown: ·
Q. Mr. Mullen, you spoke a moment ago of there being no
reference in the proposal to an~T amendment of the specifications with reference to overhaul unless it was covered in the
provisions under "special pro'!isions ". I ask you to please
look at this Exhibit No. 1, which is the contract in suit, and
tell the Jury whether or not there are seven pages of special
provisions applicable to that contract and whether any of
them mention the proposition that no overhaul would be allowed?
A. There are seven pages, or parts of pages, in special provisions here.
Q. Is there any ref erencc in any of them to the subject of
overhaul f
A. Not in this set of special provisions.
Q. That is Exhibit No. 1 to which I have referred. You
stated a moment ago that because the instructions on the reverse sheet of the proposal, being instructions to bidders, 1mder the second paragraph which says that before submitting
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a proposal each bidder must make a careful examination of
the general instructions, conditions and specifications and
fully inform himself as to the quality of material and the
character of workmanship required and make a careful examination of the place where materials are to be deliYcred
and the work performed and should his proposal be accepted
he will be responsible for any and every error in his proposal
resulting from his failure to do so-of course, isn't it obviously true that if the clay pits had not been designated before this proposal was made or pointed out to the contractor
by the engineer or bv the inspector that he certainly conidn 't
have known the poiiit from which the material was coming1
Isn't that obviously true?
..A. I don't know. He may have located material himself.
It is frequentlv done bv the contractor.
page 187 ~ Q. l\f r. l\lullcn, I appi·eciute under some circumstances that may happen but the final decision as
to the soil is certainly made by the district engineer or by
the State and not by the contractor. That is true, isn't it?
..A. Permission to use a definite material is made by the l'ngineer of the Highway Department.
Q. I would appreciate it it' you would give your interpretation of this: The proposal part of the contract in suit
here refers to page 80 of the specifications. You say that this
1931 specification wa~ the standard specification at the time
to which this errata was made subsequent. Under Section
4, the basis of payment on page 81 with reference to the top
soil, the State says to the contractor that the contracor shall
be paid at the unit price per cubic yard for soil or nntural
sand clay mixture compacted on the road' in accordance with
the above specifications and set forth in tho proposal, which
price shall include the shaping and maintenance of the road
until final acceptance. Clearing and grubbing of soil pits will
be paid for at the unit price for clearing and grubbing as
set forth in the p1·oposal. All soil shaJI be deposited as directed by the engineer within the free haul of one thousand
feet and an allowance of one cent per cubic yard per hundred feet will be made for overhaul m excess of the one thousand feet. That is from pa,qe 80 and 81. of the standard snecifications. Referring to Exhibit B which contains the 1Iiuchreferred to errata sheet and on page 4 of that erratu sheet,
it says, "All soil shall be deposited as directed hv the engineer. No allowance will be made for overhaul'', and it
says this, "The Jast sentence of Section 9, page 81, parngrnnh
4 should read as follows: All soil shall be deposited as

cli-
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rected by the engineer. No allowance will be made for overhaul." What was going to happen to the one thousand feet
free haul if that was put in after the last sentencef
A. What is your question f
Q. ·what is going to happen to the provision for the one
thousand feet of free haul 1
page 188 ~ A. I don't see that anything would happen to
it.
Q. If there was to be no base price for the first thousand
feet of free haul which included the digging and the hauling
and the spreading, there would be no base price for that,
how was a contractor going to bid for hauling without knowing the distance he had to haul 'l
A. I don't know exactly how many questions you have
asked me there. Your reference to the thousand foot free
haul in that specification that you read is intended to define
where the overhaul begins and when we put in a specification
that no overhaul would be allowed, naturally the thousand
foot free haul doesn't mean anything.
Q. It is entirelv eliminated. That is what I thought. That
provision then ";ith reference to free haul of one thousand
feet having been entirely eliminated by this amendment of
the specifications, how were you to determine whether a contractor had bid a reasonable price for hauling when you
didn't know and he didn't know the distance he was to haul
the material 1
A. How would we know whether he bid a reasonable price?
Q. vVhen you didn't know how far he had to haul the material that he was bidding to haul 1
A. We base estimated prices on approximate distances from
location of material. Frequently it happens that an engineer
doesn't know specifically where the material is coming from
but he will send in information to our estimating engineer
that the material is available within an average haul of one
thousand feet, a quarter of a mile, a half mile, two miles or
three miles and on that basis our estimatin~ engineer prepares his prices which is called the approximate estimate.
The approximate estimate on the tabulation of our bids received is put out at one side and that is the g·uide to determine whether the bid made by the contractor is a reasonable
bid. If it is close to our approximate estimate and, under
normal ch·cumstances, our approximate estimates run about
midway between t11e highest and lowest bids received, aud
if it is in reasonable agreement with our approximate csti•
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mate, that is how we say that the contractor has
pag~ 189 } bid a reasonable price.
· Q. Then would it make any difference in determining whether he bid a reasonable price whether you had
the data as to how far he would have to haul it and wouldn't
you have to know or estimate the distance he had to haul the
material?
A. I have said that our estimating engineer is given that
approximate information.
Q. As a matter of fact, didn't you deny Mr. Ragland 's claim
upon the theory that he had written a letter in which he waived
the right to overhaul on this project and not on the basis that
the amended specification was a part of this contract?
A. I don't think so.
.
Q. Were you advised by any of your subordinates that Mr.
Ragland had waived his right in writing for pay for hauling
this material?
A. I have information that Mr. Ragland requested permission to use this deep borrow pit which was not as close
to the 1\'0rk to be done as other sources of supply and that
our inspector requested :Mr. Ragland to give a written statement that he would not ask any extra compensation for using
this deep pit.
Q. And that is what I am trying to get at, and that is the
basis on. which you ref used this claim?
A. No, sir, it is on the specifications which say that no overhaul shall be allowed.
·
Q. Then, as far as you are concerned, you don't think there
was any waivel"? That didn't influence you at all?
A. I don't think it was necessary.
The Court: It isn't up to Mr. Mullen to construe that.
By Judge Brown:
Q. Mr. Mullen, the time you went to see Mr. Ragland or
met Mr. Ragland on this pro;iect was after the work was done?
A. I think it was after the work was completed.
Q. "Was this letter, Plaintiff's E·xhibit No. 20,
page 190 ~ written by you or by Mr. Lemmon? I don't know
whether you personally handled that
A. That letter was wTitten, dictated and signed by Major
Lemmon.
Q. Not by you?
A. No, sir.
.
Q. Major Lemmon was the gentleman ref erred to in this let-
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ter of :M:r. Ragland's of April 3rd as the basis of rejecting this
claim and not you f
A. That is correct.

RE-DIRECT EXAMINATION.
By .llajor Gibson:
Q. Judge Brown has asked you about the purpose of this
errata sheet, so far as eradicating the allowance for overhaul. Did you adopt it with the idea that it was only to apply
when the pits were shown on the plans or was it to apply to
all casesl
A. Apply to all cases unless there was a special provision
in there.
Q. And you adopted that errata sheet to apply to the specifications which had previously been published in 1931 !
A. Yes, sir, that was n correction to the 1931 published
specifications or change in them.
Q. And that was to become a part of the specifications and
a part of the contract 1
'
A. Yes, sir.

C. I-I. HAYMES,
a witness called on behalf of the defendant and being :first
duly sworn, testified as follows:
Examined by :Mr. Tyler:
Q. Please state your name to the Jury and your occupation?
A. Charles I-I. Haymes is my name and I am a contractor.
Q. Have you done any work on the Virginia
page 191 ~ State Highway 1
A. Yes, sir.
Q. Do you recall whether or not you were on their contractors' nlailing list in 19321
A. Yes, sir, I have been on the mniling list. since 1926.
Q. Do you recall whether or not vou made a bid on a project
adjoining Danville in l 932, desigimted as 752G !
A. Yes, sir, I bid on several projects.
By the Court:
Q. Did you bid on the contrnct that was awarded to the
plaintiff, Mr. Ragland 1
A. Yes, sir.

C. A. Ragland v. Commonwealth of Virginia.

197

C. H. Haymes.
By Mr. Tyler:
Q. M:r. Haymes, I ask you to look at that and examine it
and I want to introduce it in evidence. What is it, Mr.
Haymes!
By the Court:
Q. Do you know whether that is a copy of the errata sheets 'l
A. Yes.
Mr. Tyler: I will file that ( marked Defendant's Exhibit
No. 52).
By Mr. Tyler:
Q. I ask you whether you received such a sheet from the
Department of Highways in 1932 before you bid on this job Y
A. Yes, sir.
Q. Did you know the contents of that errata sheet?
A. Yes, sir, I got very well acquainted with it.
Q. Did you acquaint yourself with the provisions in that
errata sheet before you bid on this partioular project?
A. Yes, sir.
Q. Did you know at the time you bid on this project that
the provisions of the general specifications allowing payment
·
for overhaul and top soil had been eliminated Y
page 192 ~ A. Yes, sir, I was well aware of that fact be.
cause it was discussed at each and every gathering of the contractors to look over projects. They had been
advised thl'ougl1out the entire year '32 that there would be no
allowance for overhaul of soil.
Q. Do you recall whether there was any discussion among
the contractors on the letting of this particular project?
Judge Brown: ,ve object to that unless it comes down to
a <1uestion of :Mr. Ragland.
Mr. Tyler: I will ask him whether Mr. Ragland was there.
The Court: That is hearsay, what happened among the
"ther contractors.
:Mr. Tyler: We contend that if this witness heard the discussion in the presence of Mr. RaglandThe Court: You haven't shown that, though.
By Mr. Tyler:
Q. You have testified that you were present when the con' tractors looked over this particular job'l
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A. Yes, sir.
Q. Do you remember l\Ir. Ragland being clown there that
day?
A. Well, I woul<ln 't like to say who I do remember about.
I remember a bunch of confractors but that same year there
were several projects let on the same route and I saw Mr.
Ragland at some time but as to whether he was present at
this particular time I wouldn't like to say because it has been
so long and my memory might not be correct.
Q. Did the Highway Engineer, the Resident Engineer, Mr.
Carter, show you gentlemen the soil pits and fields on that
job when he showed you over the center line?
A. No, sir, he did not designate any particular field.
Q. Did he make it clear to you that you had to
page 193 ~ look out for the soil conditions yourself!
A. That, as I remember, was the general impression that we had, that the Highway Department had not
provided any particular soil pits; if we wanted to bid on it
and take the risk om·selves we were at liberty to do so.

CROSS EXAMINATION.
By Judge Brown:
Q. Mr. Haymes, i\Ir. T)·ler has asked you with reference
to this matter and, as I understand your answer, you told
him that you submitted your bid on this project without knowing how far you would l?ave to haul this material and you
merelv made the best estimate that vou could without knowing tiie pits or places from which the soil was to be obtained.
That is correct?
A. Yes, sir.
Q. I ask you if, as a matter of fact, you tried to protect
yourself in making that bid?
A. Yes, sir.
Q. You didn't know how far the soil had to be hauled~
A. I did not.
Q. And the distance that the soil is to be hauled is a material element of cost, isn't it,
A. Yes, sir.
Q. I will ask yon if you didn't bid on this project in suit
$91,641.68?

'

A. That appears to be the figure .
. Q. That is !110.figur~ you gave and in &'iving those.figures,
· 1f you were b1ddmg blmd, so to speak, without knowmg bow
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far you had to haul the material, you attempted to protect
yourself. That is correct 1
A. Yes, sir:
page 194 }

Judge Brown: ,ve offer this paper in evidence as Plaintiff's Exhibit No. 53 (This refers
to a paper showing list of bids on project in suit).
RE-DIRECT EXAMINATION.

By :i\fr. Tyler:
Q. Do you recall what your unit price bid for top soil was 7
A. Yes, sir, I recall thal
Q. What was iU
A. 35 cents a cubic yard.
Judge Brown: Have you his proposaH We would like to
see the bid.
lfr. Tyler: He answered it.
By Mr. Tyler:
Q. Did you make an examination of your files to find thaU
A. Yes, sir, I·have a unit price, my proposal for P.ach and
every one I have made for several years.
Q. In your proposal you bid on your unit prices separately,
didn't you?
A. Yes, sir.
Q. And it totaled $91,000 but each unit price was definitely
considered to stand on its own leg, so to speak?
A. Yes, that has been the policv and custom that we have
been com pl yin~ with all along. ·
·
Q. So you bid 35 cents per cubic yard for top soil?
A. Yes, sir.
Q. Ten cents more than the plaintiff.
page 195}

RE-CROSS EX.A.MINATION.

By J udgc Brown:
Q. Did you actually do any work in 1932 for the Commonwealth of Virginia?
A. Yes, sir.
Q. Did you bring here to Mr. Tyler or to us any book of
specifications that you received during the spring or summer
of 1932 that had these errata sheets bound in it7
A. I put them in the copy of the specifications I had as
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soon as I received them. I don't know just what time it was.
It was in '32, early in '32.
·
Q. You never had any bound book in which the errata sheets
were bound and put in the back of the book by the printer 'l
A. No, sir.
By Mr. Tyler:
Q. Mr. Haymes, were you let a contract by the Highway
Commission in 19327 Was one awarded to you 'l
A. I don't recall. I think so. I am quite sure I did secure a contract late in the year of '32 on which I did the
work in early '33.
·

,v. W. TUCK,

a witness called on behalf of the defendant, and being first

duly sworn, testified as follows:
Examined by Mr. Tyler:
Q. ,Vhat is your name?
A. W.W. Tuck.
Q. What is your business, :Mr. Tuck?
A. Contractor, road construction.
.
Q. Have you ever done any road work for the State of Vir·
ginia'l
A. Yes, sir.
Q. Were you on their contractors' mailing list during 1932
or do you recall 'l
page 196 } A. Ycs, sir.
Q. Do you remember making any bid during
that year on road contracts f
A. Yes, sir.
Q. Did you bid on this particular contract under suit here T
A. Yes, sir.
Q. At the time that you bicl on that contract did you have
knowledge of the change in the general specifications concerning the payment of overhaul t
A. Yes, sir.
Q. When you bicl on that contract clid you believe that you
were going to get payment for overhaul of top soil?
A. I wasn't expecting any overhaul.
By the Court:
Q. Did you bid with a view of not getting any overhaul 'l
A. Yes, sir.
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By Mr. Tyler:
.
Q. You went over the project first, did you not Y
A. Yes, sir.
Q. Did the Resident Engineer show you any fields OP pits?
When he showed you the center line of the road on the project
did he indicate that you had to look out for yourself as far as
the soil was concerned f
A. No, he remarked that the soil hadn't been located. He
didn't know where they was going to get it from, from the
best of my recollection.
Q. Here is a memorandum that has been infroduced in evidence and it states that ,v. \V. Tuck and Son of Virgilina,
Virginia, bid on this contract $65,561.03. I ask you whether
that is correct 7
A. It has been so long; I think it is. Yes, sir, I reckon that
is right.
Q. Is that correct f
A. Yes, sir, I think it is.
page 197}

CROSS EXAMINATION.

By Judge Brown:
Q. Mr. Tuck, you have been doing this work for a great
many years, have you 7
A. Yes, sir, we have been in it since '21.
Q. Do you recall in what manner you received the notice
of any reference to this errata shcet. f Have you any independent recollection of how that came to you or when it came
to you?
A. It has been so long I couldn't just remember. I remember when they passed it out but I think they sent out a circular, to thP. best of my recollection, about it and it was also in
the specifications.
Q. The 1931 book of specifications was, in 1932, the standard basis on which you WP.re to go except as it was amended
from time to time?
A. Yes, sir.
Q. How much does it cost to haul n cubic yard of dirt, we
will say, a mileY
A. Well, the road would have a good deal to do with it.
Q. I mean up in this section where you were lmilcling this
road, roughly?
A. Some places you can't pull much of a load and other
places you can.
Q. It is approximately what?
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A. Well, you sec the old rule used to be a cent and a half
a station overhaul and they bid it down different prices,
though. I would imagine 15 or 20 cents if you would put it
up to bid-anywhere from 15 to :!5 cents for a mile haul over-

haul.
Q. 15 to 25 cents for a mile o,·erhaul 1 Mr. Tuck, as a practical matter, whether you received this errata sheet beforehand and knew of this change, I will ask you this question:
WllP.n you bid did you expect to get the top-soil pits located
within the one thousand yards free haul T
A. On this particular job!
Q. Yes.
A. No. sir, I saw right much soil on the upper end and
some on this end but a couple of miles in the middle it didn't
look like the soil was going to be very convenient.
pag·e 198 ~ Q. Yom total price on the top-soil was wJ1at,
your unit price?
A. I think my unit price was 35 cents, if I am not mistaken.
Q. Did you expect to haul that soil 3.9 miles Y You wouldn't
have expected that, did you?
A. I expected tQ haul it. if I couldn't find it closer by, I expected to hav~ to hnul it. for that pl'ice.
Q. ·who locat~s the soil and approves it and passes on iU
Do you do it or does the.State engineed
A. The inspectors and eng-ineers do that.
Q. Yon had a project, as I understand, adjoining this one
'Mr. Ragland hnd, lying in an easterly direction from his?
A. That is right.
Q. \Vas there any renl substnntial difference in the charach~r of the soil and topography of the country on your project
and on ~Ir. Ragland 's project that is here in suiU
A. Well, there was n section of l\fr. Ragland 's up there I
think for a couple of miles, that it was more red top than
most.
Q. You hauled practically all of your material for topsoiling your section of this highway within the free haul limit
of on<' thousand feet, didn't you?
A. Practically all of it. There would have been some of it
over n thousand feet on the old fashioned free haul, under
the old specifications.
Q. Of course, as to Dxnctly when you got this errata sl1eet,
smcl all that., you al'e dependent on your recollection. That
is correet, isn't it 7
A. I think, to the best of my recollection, we got it sometime in the spring.
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Q...What I am trying to get at is this: When you came to
bid on this work and you didn't know where you were going
to get the top-soil from, how did you figure the cost to you of
hauling the top-soil 1
A. \Ve will just have to take pot-luck on it and
page 199 ~ figure that you are going to get it as close by as
you can.
Q. In otl1er words, if your inspector was good to you and
let you get the top-soil within a thousand feet you would probably be all right and if he made you go three miles or four
miles you would be out of luck 7
A. Yes, sir.

ROLLIE JAMES LOHR,
a witness called on behalf of the defendant and being :first

duly sworn, testified as follows:
· Bv the Court:
· Q. Tell your full name, residence and occupation f
A. Rollie James Lohr.
Q. Residence Richmond?
A. Chal'lottesville; State Highway Department

,v

Bv l\fr. Tyler:
Q.
e1;e you employed in the office of Mr. Thomas, the
Office Eng;ineer of the Department of Highways, during August and .September and October, 1932?
A. Yes.
Q. In the course of that employment did you have occasion
to prepare the proposals and send out information to contractors?
A. I assisted Mr. Thomas in doing it.
Q. I ask you to examine Exhibit No. 3. It states in that
exhibit that the specifications arc enclosed herewith and the
l<>tter is clafocl October, 1932. I ask you whether or not the
letter which was sent out at that time contained a book of
81Jecifications in this form? Exnmine that and see whether
that is it. That is Exhibit No. 31?
A. Yes, this is w11at we were sending out.
Q. Will you look at Urn bnck of it?
A. Yes.
page 200 ~ Q. A book similar to that was the kind that accompanied the one sent to Ragland or do you
recall thaU Do you recall anything about the incidenU
A. No, I do not, the particular incident.
0
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Q. I ask you whether or not all the books which Mr. Thomas
had at his office available for general contractors and the
public during those months of Aubrust, September and October had that errata sheet bound in them T
A. I don't recall that we ewer found one that didn't have.
Q. What was your universal custom in delivering those
to the public or the contractors 1 Did you make an inspection of the book before you delivered it l
A. Yes, we did.
e were instructed to.
Q. ,vhat kind of inspection was it f
A. ,-ve always turned to the back of the book to see that
the errata sheets were there.
. Q. And you wouldn't release it, of course, unless it was
there?
A. No.
Q. You made an inspection of every book.
as that the
custom also in sending out these books with the contracts for
the contructor's signature?
A. Yes, it was.
Q. And how long have you been down there doing that?
A. I came to the Richmond office in August, '32.
Q. ~.<\.n<l that was an order that you had from your superior
· right away, wasn't it?
A • .Yes.

,v

,v

CROSS EXAMINATION.
By Judge Brown:
Q. You came in August, '32?
A. Yes.
Q. How long did you stay down here?
A. I was here until l\fnrch, '33.
page 201 ~ Q. I understood Mr. Tyler to nsk you whether
or not vou sent out and knew therP. was enclosed
with the letter of October a particular book. You, of course,
have no independent recollection as to which hook or anything of that sort 1
A. No.
Q. You were not there in 1\farch of '327
A. No, I was not.
Q. Do you recall ,vlrnt supply they hacl on hand of these
l.931 pamphlets?
A. No, I do not.
Q. Do you personallv rC'call anythini? ahont mniling out
nn:-· of the errata sheets separately that were not bound?
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ii. No, I don't recall that.
Q. You don't recall anything· about doing that f
A. No.
Q. As a matt~r of fact, was there more than one set of
errata sheets gotten out while you were there 1
A. Those errata sheets were gotten out before I came there.
Q. \Vere any gotten out while you were there T
A. No, I don't recall any.
Q. Who actually prepares these proposals Y What official
prepares the proposals that are sent to the contractors on
which they arP. to bid Y
A. Mr. Thomas.
Q. And he gets that information from whose office-the
Chief EngineerT
A. Mr. Bell or Mr. L-oughboro, Assistant Engineer of construction.
Q. Do you have any personal recollection yourself of preparing any of these proposals that we are referring to here Y
A. I assisted Mr. Thomas with it.
At 1 :05 P. M. a recess was taken until 2 :15 P. M. for lunch.
page 202

~

AFTERNOON SESSION.

Richmond, Virginia, April 8, 1937.
}!et at the expiration of the reeess.
Present: Same parties as heretofore noted.
J. S. CARTER,
a witness called on behalf of the defendant and being first
duly sworn, testified as follows :
Examined bv Mr. Tvler:
O. Mr. Carter, were you Resident. Engineer during 1932
for the Department of Highways!
A. Yes, sir.
Q. Were you the Resident Engineer that supervised the
work on this job that is in suit today!
A. Yes, sir.
Q. That is designated as 752H, I believe?
A. Yes, sir.
Q. I will ask you whether or not yon reeeived the letter of
April 20th that has been introduced from Mr. Ragland!
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A. Ycs, sir, I received thut letter.
Q. ,vhat reply did you make to that letted Did you answer it by letter or tell him verbally about thaU
A. I am under tlrn impression that I answered it by letter
but I do recall talking to ~fr. Ragland some few days after
this, telling him at that time that there was no allowance for
overhaul.
Q. And this is the letter dated April 20th in which he states
that be would accept ten cents per yard mile as overhaul on
both of these projects f
A- Yes.
page 203 }

The Court: What year was that¥
Mr. Tyler: 1933.
The Court: That was after the contract was executed 7
Mr. Tyler: Yes.

By Mr. Tyler:
Q. At that time had very much lumling been done!
A. As the letfor states, about a mile and a half each way
from that soil pit which made about a half mile on the H project.
Q. Half a mile on the H project?
A. Yes.
Q. ArP. you connected now with the Department of Highways!
A. No, sir.
0. Do you rcicall the conversation that you lmd with l\fr.
Ragland in refercmce to the contents of that letter, Exhibit
No. 16?
A. No, I couldn't say just what the conversation was with
reference to that particular letter because I talked with l\fr.
Ragland quite a few times while the job was being carried
on and toward tlrn latter part of the life of the contract the
question of servicing was discussed nearly every time we
met. I told him each time that there was no allowance made
for overhaul, although ·he felt that he should be compensated
for it.
By tlie Court :
Q. Did you have an~· conversation with 'Mr. Ragland before
the contract was executed?
A. I think 1\[r. R.a~land was present at the time the contractors w~rc carried o:Pr the G project but he was not present at tlie time I went with the contractors over the H project.

C. A. Ragland v. Commonwealth of Virginia.

207

J. S. Carter.
Q. Do you know wl1ether anybody took him over the H
project or not, the one that is in dispute?
A. No, sir, I do not.
page 204

~

By Mr. Tyler:
Q. In showing the contractors over that H
project, the one under suit here, you didn't show them the
fields from which they could get the gravel 7
.
A. No, no pit was shown. They were told, however, that
the soil was very scarce.
CROSS EXAl\HNATION.
By Judge Brown:
Q. Have you any copy of the letter you referred to, Mr.
Carter¥
A. No, sir.
Q. And whether you wrote him or replied verbally is merely
a matter of recollection?
A. Yes.
Q. It may hnvP. bP.P.n one or the other Y
A. I am sure I talked to him verbally.
Q. But whether you wrote him or not, you don't recall?
A. No, sir, I don't reca11.
Q. Mr. Carter, the inspector under you on the project nearC'St DanvillP. which you refer to as tlic G project was ]\fr.
Richards?
A. Yes, sir.
0. l\f r. Raj!;]and wrote you on April 20th, 1933, Plaintiff's
Exhibit No. rn. That letter was written to you, was it not,
hecanse you wanted to take up with your superiors and ascertain whether the entire project, the western project or the
entire eastern project, or one or both, eould be taken from
this pit and }[r. Ragland 's proposition accepted. That is
true, isn't it Y
A. No, sir.
Q. "\Vlrnt was tlie purpose of writing you the letter? Did
you ask that the lettP.r be written to you?
·
A. No. l\fr. Ragland stated that he felt that
page 205 ~ he was entitled to additional compensation because of the lon.g haul and wanted to use the matP.rial .from this pit that I personally did not like and I told
l1im I prefP.rred using field soil and the fipJd soil was available
on project G at that particular time. The soil had been se-
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cured along in the winter; I don't know just what months or
what dates.
Q. So your recollection is that the letter was not written
to you at your suggestion so that you could submit it to your
superiors and sec whether they wanted to use it out of one
or both?
A. Mr. Ragland had asked me about overhaul and I told
him that I could not allow him any overhaul.
Q. Mr. Carter, when did you ever tell him that and where!
A. It was during the life of the project, along during the
winter months. I couldn't give you any particular date.
Q. You mean before the pits were ever selected!
A. No.
Q. These pits were not selected, Mr. Carter, until when Y
A. I think some of them-my recollection is some of those
pits were selected certainly along in the latter part of February or in March.
Q. Of 19337
A. Yes.
Q. He certainly couldn't have told you that before the
pits were selected, could he? You couldn't have told him
anything about that until you selected the pits, could you T
A. I don't understand your question.
Q. You could not have told him that he would not be entitled
to any overhaul until you knew what distance the man had
to haul the material T
A. No. The quP.stion of overhaul came up about the time
that ha was ready to start soiling.
Q. And isn't it true that he wrote a letter to
page 206 } Mr. Richards on April 3rd, 1933, and said to l\fr.
Richards that he wouldn't expect overhaul if it
was used out of that pit and wasn't it a trial proposition there
for about a mile or a little over a mile each way from that
pit 1 Isn't that true T
A. No, it wasn't so much a trial proposition as it was the
fact that that soil was available and tlrn fields were very wet
and other soil was hard to get and he was ready to put the
surfacing on the road and we were anxious to get the road
eompletecl, and he went ahead and used it. It was partially
trial and partially because othP.r soil was hard to put on the
road.
Q. Mr. Carter, do you recall who the inspector was on the
l)roject that is in suiU
A. Mr. Williams.
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Q. Who actually selected the pit or the places from which
•
the top-soil was to be selected on the project in suit Y
A. Mr. Williams actually selectP.d the fields, following my
instructions as to where to go.
Q. On what basis did Mr. Williams direct Mr. Ragland to
use out of this pit, after he had :finished the westerly project
or about ·co!p.pleted that, on the easterly project to go back to
t}le pit and haul the material for 3.9 miles 7
A. I could best answer that question by giving fl. p.istory
of the soiling on the project G.
·
Q. I am trying to save time.

Major Gibson: If he c~n answer that question we think
he ought to be able ,to answer it in his own way.

Q. (The question was read.)

By Judge Brown:
Q. (Conti:p.uing) That is to haul from the pit on the westerly project to soil thP. easterly project?
A. Mr. Ragland 's outfit was engaged in soiling
the G project, g·etting material from this pit.
Q. That is the westerly project 1
A. Westerly project. Field soil was available on the G
project and he had been soiling some from the field when,
for some reason-I think because the fields were wet-he
moved his outfit back jnto the pit and hauled material several
miles toward Dauvjlle on thP. G. project while his c,mtfit was
hauling that way and when he finished there they reversed
them!'.!elvcs and WP.nt in on the other project going east. There
were no instructions given for him to do it; neither were any
instructions given for him not to do it.
Q. If the estimates show that practically no soiling wns
done on this project in suit here until l\fay, aren't you mistaken in saying that he had dope some work on this project
before the other one was completed-the soiling, I mean Y
A. I am pretty sure that some soil w,is placed on the G
project before the H project was completed.
Q. You don't know how mu~hY
A. Som.ething over a tboµsµ:p.d feet, I would say, just a
littJ~ bjt Ol) the ~nd; not Vl)ry much, it is true.
Q. A fhoµsand f P.P.t of soi}ing would amount to how much
in do1lars and cents? On the unjt price it would be $250,
wouldn't it?
4. About 600 y~rds, abo'ijt $125~
page 207
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Q. l\fr. Carter, whatever the situation was, after Mr. Ragland wrote you this letter of April 20th I understand you to
tell the Jury that your recollection is that you told llim at
that time that no overhaul would be allowed on that project!
A. That is true.
Q. Didn't you tell him that you had taken the matter up
and that the ovPrhaul would be too great to surface that road
out of that pit and therefore they coulcln 't acpage 208 } cept it?
A. I never heard of any statement to that effect.
Q. I will ask you tl1is: After this letter of April 20, 1933,
was written by Mr. Ragland to you, Exhibit 16-the westerly
project was how many miles?
A. About nine miles.
Q. He had surfaced approximately two miles on the eastern encl of that project from this pit 1
A. Yes, sir.
Q. After he wrote you this letter of April 20th you took
him out of the pit and ohtainecl top-soil within the free liaul
limit along that westerly project to surface the other five
miles. That is correct. isn't it?
.A. Yes, sir, it was soiJcd, as you say, under the free haul
limit because there was no penalty on any haul but some of
that soil was haul Pd over a thousand feet, if that is what yon
are referring to.
· Q. Can you refer me to a single instance, a single field
where that soil was hauled over a thousand feet on that westnlv project f
A. I can't recall stations or propPrty owners' names but
T can go to the field and show you where it was hauled over a
tho11sand feet.
Q.
ere any spaces left on this westerly project that tlrny
coul<ln 't find top-soil for so that Mr. Raglanc111ad to go back
to thP nit to fi11 in those spares?
A. No. tlu•re were some spaces left but soil was available.
''- Soil was available?
A. Soil was available alonf! the road, yes. sir.
Q. I understand vou to tell the Court ancl .Jurv now that
l\fr. Williams, afte1: tlrn westerly project was completed, directed i\fr. Rag-Janel to go hack or he went back to this same>
nit ancl lmulecl this material 3.9 miles clown t11at road. That
is correct, isn't it?
pag-c 209 ~ A. Yes, sir.
Q. Was the top-soil available along that road?

,v
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A. None nearer than the pit. The soil that was available
was a longer haul than from the pit.
Q. Then he finished the remaining part of this project in
suit, the easterly end of it, from Mr. Shelhorse's land that
wai; located about two and one-half miles from the project?
A. Yes, sir.
Q. It is a long time ago, of course but don't you recall, as
a matter of fact, instead of the weather being wet that the
weather was so dry :Mr. Ragland had to go back and sprinkle
the top-soil after he had put it on before you would accept
itf
A. Yes, that is a very common thing in putting it on a road
because the surfaee will dry out so quickly but the fields at
the time the soil was put on, which was several weeks before
it was shaped up ready for acceptance, wer~ very wet.
Q. That was in April, 1933. Did Mr. Richards, your inspector on the westerly job, keep a daily diary'l
A. Yes, sir.
Q. Have you that book!
A. No, sir, I haven't it.
Q. Have you seen it since you have been hereT
A. No, sir.
·
Q. Did you kcPp a diaryt
A. I did, ) ns.
n. Have you it with You?
A. No, sii·.
•
0. And you say you discussed this thing with Mr. Ragland
while· he was laying tl1c top-soil on this westerly project on
any number of occasions and told him he wasn't
page 210 } entitled to overhaul?
A. Yes, sir.
Q. Diel you ever do that in the presence of anybody else?
A. No, not that I recall. His brother was near once or
twicn hut I don't imagine he overheard any conversation.
Q. ,vhat clid Mr. Ragland say when you told him that?
A. The first timP. I told him that he said that his contract
called for an overhaul allowance, that he had looked all
throu~h the hook and couldn't find anything other than the
fact that the overhaul was allowed and I sl10wed him the copy
of the contract that I carried in my car in whic11 the provision
for overhaul had been eliminated.
Q. Let me see if I can refresh your memory· about this.
Dicln 't vou find that out, the fact tliat it was claimed that that
!"l)l'Ciflcation had been amended, and didn't you notify Mr.
Williams, this inspector on the P.astcrly project that is in
1
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suit, and isn't he the man that took it up with Mr. Ragland J
A. No, sir, I had several discussions with Mr. Ragland
myself and I recall very distinctly pointing it out to Mr. Ragland and he said he had never seen it.
Q. Do you know when that was?
A. No, sir, I couldn't recall dates back there.
Q. How nParly was the soil completed 1
A. About the time it was begun.
Q. About the time it was completed?
A. About the time the soiling operations were started.
Q. At the time they were started?
A. Yes.
Q. In March, 1933 Y
A. March or April, somewhere along about there.
Q. You say you do not have your diary?
A. No, sir, I destroyed it when I left the Highway Department.
page 211 ~ Q. Don't you send those in to the Highway Department?
A. Not the diary I kept, no, sir.
Q. Doesn't the inspector send llis daily diary in to the
Highway Department 7
A. The inspector's diary is filed with the Department, yes,
sir.
Judge Brown: ·we would like to have that diary, please.

Q. Mr. Carter, as I understand you to tell the Com1; and
,Jury, it was necessary to haul tbis material on this project
in suit for the distance it was hauled because the other topsoil was not available along that route!
A. There was no field soil adjacent to the road-top-soil.
Q. That was why tbis was hauled!
A. And it was nPcessary to haul any material a long distance.
Q. I will ask you if you have any letter or record from your
superior engineer by which yon were notified with reference
to tllis so-called change in specifications about the overhaul?
A. No, I have not. I started to work with the Highway
Department in ';J2 and those specifications were in effect at
that time. I received the specifications from the Highway
Department at that time.
Q. 'What month did you start to work for the Highway
· Department in '32 7
A. In June.
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Q. \Vhat did you recP.ive from the Highway DepartmenU
·A.· What do you mean 'I
Q. ,\That did you receive from the Highway Department
with ref1wence to the overhaul 'I

A. I received a copy of the specifications.
Q. I am trying to find out did you receive one of these
bound books 1
A. Yes, sir, I received a copy of the speeifications with the
errata sheets.
Q. Have you got that book 7
page 212 ~ A. No, sir.
Q. Do you know where it is?
A. No, I do not. Thr.y sent several copies to the office and
I kept one in my car all the time as long as I was with the
DP.partment. I don't know whether it was the same one or a
different one.
Q. How many jobs did you 11ave with the Department beforP. this one? I mean how many jobs did you have supervision over 7 '\Vas this one of the first orn'!s?
A. At the t.ime I went with tlrn Department there were
two jobs on that road and one contract-I forget what dates
they were awarded-and another one on 57 along about the
same time, probably the fourth or fifth job, maybe more than
that. I don't recall.
,Judge Brown:
on the first job.

,ve want to get this diary of Mr. Richards

E. C. R.A.MSEY.
a witness caJIP.d on behalf of the defendant and being :first
duly sworn, testified
follows :

as

Examined by l\Ir. Tyler:
Q. 1\fr. Ramsey, WP.re you the inspector of the Highway
Department in 1932 7
·
A. Yes, sir.
Q. WerP. you an inspector on a project which has been
designated herP. as the Turbeville project, 752E and F, I believe, on which l\f r. Ragland was the contractor?
A. Yes, sir.
Q. Do you recall having a conversation with ]\fr, H. G.
Rag-land, the superintendent of the plaintiff here, in regard
to the hauling conditions on that project, at which time the
conversations began over the remov~l of some stumps alld
went on into a discussion of the soiling conditions and tho

214

Supreme Court of Appeals of Virginia

E. C. Ramsey.
payment of overhaul, and I think it occurred at Dan Ripple
Post Office t Do you recall having such a conpage 213 } versation 7
A. Yes, sir.
Q. \Vill you tell me then what occurred during that conversation?
Judge Brown: \Ve object to that. It is, of course, the
understanding that it is admissible for the purpose of contradicting :Mr. Ragland 's brother. \Ve object to it as bind•
ing Mr. Ragland.
Mr. Tyler: \¥e believe, Your Honor, that it is pertinent.
The Court: When did the conversation occur?
By the Court:
Q. Did you have that conversation with Mr. Ragland 's
brother?
A. Yes, sir.
Q. Do you know whPn that conversation took placel
A. It was somewhere about the latter part of August,
around thP 25th of August.
Q. 1932'1

A. Yes, sir.
Q. That is when he came there to go over the project before he mnde his hid f
A. No, that was the time he was working on the project,
constructing the project.
'
,Judge Brown: This witness is talking about another proj-

ool

.

l\fr. Tyler: It is pertinent be.cause we .want to charge Ragland with what knowfode;e his brother had. He was the superintendent on this job and all of these jobs and we claim
any knowlecl~e his brother had about this thing is Ragland's
knowlE>dge.
1\fojor Gibson: As I understand, Judge Brown
page 214} doesn't objeet to it for one purpose but lie does
for another purpose and I would say under those
circumstances the p,·iclencP would be admissible and it would
be up to the Court to instruct the Jury what purpose it could
l>e nsed for.
B:'\ Judge Brown:
Q. That happcmccl when, Mr. Ramsey?
A. The latter part of August, 1932.
1
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Ily Mr. TylP.r:
Q. State what you told :Mr. H. G. Ragland relative to the
payment for overhaulf
Judge Brown: As I understand the situation, it is this:
The bids were let about that time and I want to see whether
it was beforP. or after.
Mr. Tyler: It is in Aubrust, 1932.
Judge Brown: These bids were opened in August, 1932.
Mr. Tyler: Septnmber, 1932.
Judgn Brown: This contract was made·after this alleged
time so we don't object to it on that ground. We simply object to it on the ground that it does not bind Mr. C. A. Ragland unless it was communicated to him.
The Court: As I understand, }fr. Ragland was superintnndent and he denied he had knowledge at all of this provision that there would not be any overhaul allowed and this
P.vidence is for the purpose of contradicting the superintendent.
11ai1:e 215 } By Mr. Tyler:
Q. State what that conversation was 7
A. I advised him thnt no ovnrl1aul would be allowed on
soil and mndn a note to that effect in the diary.
0. I pass you this and nsk you whether or not that is your
diary and read the entry for August 25, 1932.
.A. "·Wednesday, August 24th. Fair. Temperature 80.
Soiling Station 542 to 566; Soiling Station 575 to 576. Advi!:rnd contrnctor's superintendent that no overhaul would be
paid on soil regardless of the distance hauled."
Q. ,v11en you gave him that advice did be say anything
nl>out his spncification book not l1aving it?
A. YPs, sir.
Q. ,vimt did he say?
A. He said he didn't know that overliaul would not be allowed. as I recall it.
Q. Did he show you his book?
A. Yes, sir.
Q. J)id you have any discussion about it?
A. Yes, we botll had a copy of the specifications.
Q. Did you ]1ave occasion to examine his book?
A. Yes, sir, we both compared the books, as I recall it.
0. ,vhnt did vou find, if anything-. in bis book?
A. The spncifications carried. as I recall it. a notation on
nn errata ~beet stating t]mt no overliaul would be allowed.
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Q. And that was the specification book that this Mr. H. G.
Rvgla.ad had on that job that day?
.A.. That was the one that the project was constructed on.
Q. That he was using, in other words t
page 216 } A. .Yes, sir.
Q. And you called his attention to that errata
sheP.t and that provision about the allowance for overhaul t
A. Yes, sir. ··
Q. l\Ir. Ramsey, it has been testified here by )Ir. Ragland or
the Messrs. Ragland that thP.re was no overhaul on that job
and, therefore, no claim was made for it. Have you made a
study of tl1P. soil situation from the records that you have
becm able to find and the plans so you can tell the Court and
Jury if there was, in fact, overhaul on the project 752E ancl
F. the one on which you were inspector¥
·
A. Yes. sir.
Q. There was overhaul Y
A. Yes, sir.
Q. You have worked that up, have you, and found that outf
A. Yes, sir.
Q. What did it amount to in dollars and cents if you take
the old basis for the payment of the overhaul on top-soil 1
A. From what figures were available and complete records on it, it would have amounted to $333.
Q. Go into detail and tell how you arrived at that T
A. I arrived at that from the soil agreements, the location
of the soil pits, :figured from the distances on the road Jrom
the rPcords which were kept in the field at that time.
Q. No claim was made for that by this contractor?
A. Not to my knowledge.

CROSS EXAMINATION.

By Judge Brown:
Q. Mr. Ramsey, you are still employed by the State Highway Department Y
page 217 } A. Yes, sir.
Q. I understand you to tell the Court and Jury
that Mr. Ragland made no claim for overhaul on the Turbeville project!
A. Not to my knowledge.
Q. So that any discussion you had with his brother with
reference to any amended specification had no practical bearing on the situation Y Young- l\fr. Ragland wl10 was superintendent on the job was not cluiming overhaul; isn't that true?
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.A. The discussion come up over it in asking whether overhaul would be paid.
Q. Didn't you just tell us a minute ago they never claimed
overhaul on that job?
A. Not to my knowledge, they never claimed overhaul.
Q. How did this discussion ever come up then?
A. He asked whether he would be paid overhaul Oil the job
and. for that reasoll he was told he would llot.
Q. So thell he was claiming it, was he!
as he claiming
overhaul or not 1
A. Not that I know of.
Q. Will you tell us exactly from what pit you figure that
:M:r. Ragland was entitled to overhaul oil the Turbeville joM
A. There were a number of those pits. Some of them were
as much as 1,200 feet distance f rorn the right of way.
Q. Will you give us the names of any of the pits, on whose
propertv thP.v wern Y ·when dirl yon do this calcnlatingt
A. I did this <'.alculntinu; this week.
Q. Will you eive ns t.he m1mPs of the nrop01·tv owners on
wbosP. land this was located that you say was more than a
thousand feet away? I want you to givP. us the names of
the property owners on whose land you say these pits were
which caused overhaul f
page 218 ~ A. The property of. Arthur Wade.
Q. How much on his?
A. 895 cubic ya1·ds overhaul.
Q. How much money!
A. It amoullts to $64.88.
Q. All right.
A. LcP. V. Wilkins, 1,019 cubic yards, $104.44; Lee V. Wilkins a~ain, 3:l9 yards, $16.10; W. W. Wilkins, 741 yards,
$148.20.
Q. Are they all?
A. They are all.
Q. How long was that roadway, that project-how many
miles?
.A. Somewhere in the neighborhood of about five miles.

,v

RE-DIRECT EXA)HNATION..
By l\fr. Tyler:
Q. l\fr. Ramsey, you made those calculations concerning
overhaul from the original re<!ords that you made on that
project?
A. That is right.
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Q. And they are available for the Court or Jury if they
want to inspect them?
A. That is right.
Q. They are your original records that you made in the
field 1
A. Yes.
Q. You worked them up in the last few days 1
A. 'fhat is right.
Q. This conversation took place during August, 1932¥
A. That is right.

page 219}

RE-CROSS EXAMINATION.

By Judge Brown:
Q...Will you mark this page on which you say this appears Y
1\fark it an arbitrary number, say 100, so we can have it to
refer to.
l\f r. Tyler: If we put that in evidence I think we will have
to get a photostatic copy of the page because that record is
a permanent record.
Tlw Court: That will be all rip:ht.

By ,T udge Brown :
Q. l\lr. Ramsey, I understand you to say you made this
memorandum on the same clay, with the same pencil and on
the same day that :rou made the memorandum on the preceding- page?
A. Not 1rncessarilv.
Q. When did you ·make it¥
A. I may have made it the following morning or may have
made it that night.
Q. It does appear to be in different pencils?
A. Yes. Possibly I made it one evening, part of the notes
one ,wening· and the rest of it next morning or may have
mnde tht> othP.r notes late in the evening.
Q. It does appear, as a mat.tor of fact, that that memorandum that you have there "advised contractor's superintendent thnt no o~erhaul would he paid on soil (and you have got
it underscored) rf"gardlcss of distance hauled" is with a difforent pencil from your memorandum on August 24th, isn't
it?
A. That is corl'f"Ct.
Q. And it is a different pencil from the one usecl on August 25t11 7
·
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A. That is right.
Q. And al_)parently it looks like you used the same pencil

both on August 24th and August 25th except for that memorandum?
·
A. It is possible that I used the same pencil.
page 220 } Q. Does it look like you used the same pencil
on the 24tb and on the 25th except for tbat memo1·andum f
A. Yes, it looks like it.
:Mr. Tyler: I wish to take the stand myself in regard to
t~is diary proposition.
D. GARDNER TYLER, JR.,
being first duly sworn, testified on behalf of the defendant as
follows:

Examim~cl by Major Gibson :
0. 1\fr. Tyler, you obtained this Ramsey diary, did you
not?
A. Yes, sir.
Q. From what source?
A. I rP.QUP.sted Mr. A. H. Bell of the.Highway Department
to furnish me with whatcvP.r information he could secure in
1·e~rnrd to the overhaul on the Turbeville project.
0. Did you examine it yourself and especially what is num1Jered page 100?
A. Yes. sir. l\fr. B<!ll wrott~ a letter saying he had found
this notation in the diary ns of this date. I immediately got
the ori,!dnal diary and found the entry and from that time on
I Pnclcavored tc;> get in touch with l\f r. Ramsey and when these
hooks werP. turned over to Mr. Rnmsev to make his overhaul
study on this project this entry was in there.
CROSS EXAMINATION.

Bv .Tudsrc Brown:
·o. 1\£r. Tyler, ~·ou mnde that request of l\fr. Bell when?
A. In th<! prPparntion of this case.
0. How long ago?
A. SP.veral weeks nsro; I suppose n month go.
Q. A few weeks go?
pa.ire 221 } A. Yes.
Q. This suit was brought in this Court in 1934,
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October 26th. Your first connection with the case was comparatively recently?
A. No, sir, I filed the pleadings in '34 and when the case
was set down for trial in April, four or five weeks ago, I im- ·
mediately began preparing the case.
. Q. The point I am trying to get at, so far as your personal
knowledge is concerned, you never saw this book with this
entry in it until a few weeks ago?
A. Yes, that is correct.
Q. Just a few weeks ago and at the time you first saw it it
had this same entry in iU
A. Yes, that is the only point.
RE-DIRECT EXAMINATION.
By Major Gibson:
Q. Has this case been pressed for hearing since it was instituted in 1934?
A. No, sir.

By Judge Brown:
Q. What do you mean?
A. No effort to try the case until this year on the part of
the plaintiff that I know of.
C. B. LEECH, .JR.,
a witness called on behalf of the defendant and being first
duly sworn, fostified as follows :
Examined by Mr. Tyler:
Q. Mr. Leech, please state your name and official connection with the State Department of Highways?
A. Charles B. Leech, .Tr., District Engineer, Lynchburg
District.
page 222 } Q. Were you District Engineer at the time that
l\fr, Ragland prosecuted tl1is job on 752G and HT
A. Yes. sir.
Q. I pass you what appears to be a final estimate on the
G job and ask you whethP.r it is or not?
A. This is next to tlie last. As far as quantities go, this
is the final estimate.
Q. Look on there and sP.e whether there was any top-soiling- done on the 752G job Y
A. No. 12 is the final estimatP. of it, 24,434.6 cubic yards
of soil.
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Q. That was the adjoining job to this one under suit todayY
.
A. Yes.
Q. Have you had occasion to make a study of what the
overhaul in dollars and cents would amount to on that job
752G, had it been paid according to the old specifications 1

Judge Brown: ,ve don't think that is material here.
Mr. Tyler: It shows that there was a considerable amount.
It shows if he was suing on one, why isn't he suing on the
other. It goes to show that the plaintiff here has changed
his mind about his position and, as a matter of fact, didn't
believe that 11c was entitled to this claim at fh·st.
The Court: I don't know whether it is clear to the Jury
or not. Go ahead.
By Mr. Tyler:
Q. State whether or not you havP. made that study?
A. I have madn a study in the last week and there was considnrable overhaul on the project G, using the old theory,
the old method of calcmlation.
~

Judge Brown : I don't object to this except .for
this r<>ason: If we luwe got to go into this thing,
we liavP, J?;ot to show what quantity came out of the pit which
admittedly wns clone on a trial proposition. how much came
from the other places, and all that sort of thing. It seems to
me that is not material in this instance here.
The ,Court: Go ahead.

page 223

A. I can givn the Jump sum.
Bv l\f r Tyler·
·Q. iu rig11t:
A. It nmonnts in cloJJars and cents to $6,998.43, that is
using round figures in cnl<>ulating.
Q. I hand you n letter here and ask you whether you rcceiv<>d that letter f
A. I have in my hands a letter marked ''Specifications,"
datnd Murch 22, 1932, addressfld to aI1 the District Engineers
in the State. "Gentlemen, you have recently been sent an
errata sheet clntnd .January 1, 1932, to be used with specifications of .Tununry 1, 1931. Please study these errata sheets
very earefnlly and mark your specifications where changes
arc made and have your Resident Engineers and Inspectors
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do thP. i:mme.. G. T. Leinmon, Assistant Engineer of Construction.''
Q. Did you receive that letted
A. That is my letter. I brought that here.
Mr. Tyler: I ask that that be filed as Defendant's Exhibit
No. 54.
Q. What notation in pencil do you have there!
A. I marked on thP.re at the time "Send out, C. B. L."
That is directing my office to attend to it.
Q. Who did you send it to?
page 224 } A. The Resident Engineers and Inspectors.
Q. Mr. Carter 7
A. l\Ir. CartP.r was not with us at that time. Mr. Hough,
if I recall. was in that territory.
Q. You were charged with the duty of informing your inspectors and ReRident Engineers about that 7
A. It was customary for us to info1m our Resident En~ineers and they, in turn, informed their Inspectors. That
is the usual procP.dure.
Q. Do you recall ever having any conversation with Mr.
Carter about tbaU
A. The specifications?
Q. Yes.
A. Not until after this case came up.

Judge Brown: We object to that, if your Honor please.
CROSS EXAoHNATION.

By ,Judge Brown:
Q. l\Ir. Leech, haven't you had access, since you have been
here at this Court to :Mr. Richard's diary?
A. I hnven 't looked over it, no, sir.
Q. I have asked you if you haven't had access to it and
i;:ecn it sin<!e you havP. bee:q here?
A. It has hcP.n laying around he1·e, I suppose, but I haven't.
looked through it.
Q. Is that the one you have sent for nowt
1\fr. Tyler: I looked through it very carefully and there
,vasn 't anything in it.
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By Judge Brown:
Q. You are talking about Project G:
page 225 } A. I don't think we have had that book around
here. I am surA I haven't.
Q. What you have testified here today is alJ you know about
this casP.?
A. No, sir.
Q. In compiling those figures did you take any particular
pleasure in making :Mr. Ragland do $6,998 of work on the
western job that he didn't get paid for1
A. I will tell you it was a right complicated job.
Q. How much was the total price for that western proj-

ect?

A. How much did he get for hauling soil 7
.A. ThA whole thing, bridges and the whole works?
.A. This final estimate here shows-

By the Court:
·Q. Do you know what the contract price was on that projecU
A. YPs, I have the contract herA.

By Judge Brown;
Q. What was the ~ontract price!
A. You are talking about GT
Q. I am talking about G.
A. $54,864.49. .
Q. You tell the Jury, as a matter of fact, ac.cording to your

own calculations on that job, Mr. Ragland would have been
entitled to $6,9981
A. That is right.
Q. He actually overhauled that much T
A. Yes.
Q. What proportion of that was hauled from the pit on that
first mile or a mile and a quarter each way?
A. The overhaul on the soil pit called the Cox Pit amounts
to-I hayc got it in four figures, $321.45, $195.13, $3,941.84,
$544.54.
Q. All of that is out of thA pitf

A. That is· all out of the Cox Pit.
llage 226 }

Q. And that all went on surfacing two miles

of the first project?
.A.• A little morP. than that, right much more than that.
Q. Mr. Leech, do I understand you to tell His Honor and
this .Jury seriously that you knew in :March or April of 1933
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that if you ordered Mr. Ragland to haul material four miles
or two and one-half miles he wasn't going to get any money
for overhaul f
A. I don't recall ever ordering it.
.
Q. Your Inspector has charge of that, doesn't he!
A. I have no record of even ordering him.
Q. Mr. ·wmiams was the Inspector. He had charge of
se}P.cting the material 1
A. Mr. Richards was the Inspector.
Q. Mr. Williams was the Inspector on the job in suit.
A. ·we are talking about G.
Q. No, I am talking about the one in suit.
A. I didn't give you the figures on that.
Q. I didn't ask you for those figures. I asked you this :
Mr. Williams was the Inspector on that project that is in
suit?
A. Yes.
Q. And he had the duty and the authority to select the pit
and pass on the material; is that correcU
A. Subject to the Resident Engineer.
Q. And you mean to tell this Court and Jury that you sat
there in your office in Lynchburg and knew that Mr. Ragland
wa~n 't entitled to anything for oved1auling over a thousand
feet and you ordered him to haul this stuff 3.9 miles J
A. I did not order him.
Q. Hi'l did it because hri liked to do it f
A. He did it b<~cause he liked to do it.
page 227 ~

RE-DIRECT EXAMINATION.

By Major Gibson:
Q. You were an of.ficial of the Highway Departmentf
A. Yes.
·
Q. And that is a State institution'/
A. Yes.
Q. And you had no right to pay him except under the terms
of his contract; isn't that true Y
A. No one has a right to change the specifications. .
Q. And at the time he was doing this work the specifications
had cut out any provision whatsoever for overhaul?
A. Yes, sir.
Major Gibson: There are a number of estimates and checks
paying each one of these estimates, if we can agree on. that.
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Mr. Tyler: I wish to introduce these four checks showing payment and when.
Note: These checks were marked Defendant's Exhibits
tNos. 55, 56, 57 and 58.
Major Gibson: I understood Judgc Brown to say it is agreed
those checks are in payment of the estimates already in, showing_ the dates f
Judge Brown: I don't know what the checks are. "\Ve admit that the estimates the engineers made have all been paid
in regular order.
Major Gibson: At the time indicated in these checks f
Judge Brown: I don't know anvthing about the checks.
l\Ir. Tyler: I want to show he accepted these without protest.
C. A. RAGLAND,
the plaintiff, was recalled in rebuttal and further testified as
follows:
~

Ji~xamined by Judge Brown:
.
Q. ::Mr. Ragland, you heard 7\Ir. Carter testify
liere that his recollection was he advised you on any number
of occasions or se,·eral occasions while this work was in
progress, after the work stated, that you would not be entitled
to overhaul?
· A. Yes, I heard him make that statement.
Q. Do you recall any such advices t
A. I never heard that, as I stated before, until l\Ir. Williams told me.
Q. l\Ir. ·williams, the Inspector on this job!
A. Yes.
Q. ~ncl you heard that, you say, when your big estimate
came m and you went up there to see about it and 7\Ir. ,villiams then told you vou were not entitled to it 7
·A. Yes.
·
·
Q. And you immediately came to Richmond f
A. He said Mr. Carter so interpreted it. l\lr. Carter in,
formed him that I was not entitled to it.
Q. :Afr. Ragland, it has been suggested by 7\Ir. Leech that
you did $6,998.43 worth of overhaul on the western project
for which you didn't get paid and, for that reason, you ought
not to get paid for this. Have you detailed in your direct
page 228
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examination the circumstances under which you wrote that
letter of April 3rd in which you made that statement!
A. Did I do what1
Q. Did you detail the circumstances?
. A. Yes, sir, I think I told the ,Jury I bargained to put on
a mile each way as a trial section and then I wrote the letter
and said I would not expect overhaul. That was before he
allowed us to put it on.
Q. 'When you made tlrnt proposition to the State on April
20th whereby you would make some reduction if they would
take it on one or both projects, had you, in the
page 229 ~ meantime, gotten some bids or some people to
work for you on a certain basis so you could make
that proposition!
A. Yes. At that time a fell ow had more than forty trucks
and came in there and made me a price of ten cents a yard
mile to do that hauling if they would do all of it out of one
pit and he had some forty-odd trucks that were out of work
at that special price if we would go ahead with it and give
him the work.
Q. That proposition was made on that basis?
A. Yes.
Q. And that was not accepted?
A. No, sir, they would not accept it.
Judge Brown: '\Ve want to introduce these excerpts from
1\Ir. Williams' cEary on the project in suit:
"Tuesday, April 11th, cloudy, 50 degrees. Grading 980 to
1002, 80 per cent. 1\Ir. Leech and Mr. Carter on job at l :30
P. M. Mr. Leech asked me what plans I had for soil. Tolil
him intended using top soil for east end of project if I could
locate some and migl1t use a pit for upper end. He said that
he had not seen suitable material along the R/W (meaning
right of way) and told me 'not to count too much on using
that pit'. 1 P. 1\I. looked for top soil. To date nearest available soil located is approximately two miles from R/W at Station 980 on present Route 58.
"lfonday, April 24, clear, temperature 58. Mr. H. G.
Ragland announced intention of beginning soiling at end of
project, soiling approximately one-half mile from pit on project 752G. Told him I would get l\fr. Carter's O K to using
this material before starting. Phoned Mr. Carter 4 :30 P. M.
0 K. Refused request of contractor to use Kontz as shovel
operator, road machine 60, on project in P. l\[.
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":Monday, l\fay 29. Clear, ~~ degrees. !3hovel moved off
the job. Sent to complete so1lmg on proJect 7520. H. G.
·
Ragland stated it would return to project Wednespage 230 ~ day, May 31st. l\fr. Carter on job 10 A. M. Told
him above.
"Monday, June 5th; clear; 92 degrees. Surface-began
soiling Station 1096-1018, hauling from Cox Pit, 16 trucks,
8 laborers, Shelhorse timekeeper. Mr. Carter on job A. M.
Complained about condition of sub-grade.
"Friday, .Tune 9, surfacing 1029 to 1036, 1094 to 1096.
Stopped soiling at 1 :45 P. l\I. on this day account moving all
equipment to project 7520. Road machine left on project.
H. G. R. stated he would continue soiling as soon as stretch
on G, approximately one mile, was completed.
"Saturday, June 10th, no work done on project; equipment
being used on otber jobs.
"Sunday, ,June 11th; clear, no work.
":Monday, June 12tb; clear, 95 degrees, no work on project,
equipment used on G.
"Tuesclav, June 13th, clear, surfacing 1036 to 1044, begun
work at 11 ;30 A. ::M. ( on other job till then). Mr. Carter on
job A. M., instructions to have job opened on 15th.
"Friday, June 16th, clear, 90 degrees. Surfacing 1080 to
1094-. .Major Lemmon, Mr. Leech and l\Ir. Carter on job A. M.
Dissatisfied with surfacing material. Refused bad stretch,
Station 1154 to 1163. Wentwith l\Ir. Carter to look at material
on Gardner place and Cloverdale farm. Instructions from
him to use both. ,vent to South Boston with him to sign up
Bishop, F. W., for Cloverdale place. Could not find him.
Phoned Gardner and obtained permission for his soil.
H. G. RAGLAND,
recalled on behalf of the plaintiff in rebuttal, further testified
as foUows:
Examined lly Judge Brown:
Q. Was the Gardner place the place where the shovel was
moved in and stayed just a short time 7
A. Yes, sir.
page 231 ~ Q. How many loads did you make from there?
A. I hauled two loads out of there, as best I
remember.
Judge Brown:

(Continuing reading diary.)
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"Saturday, June 17th. Clear. Shovel moved from Cox
Pit to Gardner Place as per l\lr. Carter's instructions. Arrived there 12 noon. Began digging but soil was unsuitable.
Saw Mr. Shelhorse, Route 58, approximately three miles from
project, and signed him for soil; also N. R. Clayton, approximately two and one-half miles from project.
"Monday, June 26th. Completed soiling. Saw Mr. J. 'I'..
Carter about fence
"Wednesday, June 28th. l\Iachining surface, scarifying
sloping banks, rip-rap."

C. A. RAGLAND,
the plaintiff, was recalled and further testified as follows:
Examined by Judge Brown :
Q. Does that mean :Monday, June 26th, that the soiling was
completed apparently on this job!
A. That is what I judge it means. Of course, I can't remember back but I judge that is ,vhat it meant.

,v

:Major Gibson:
e would like to get, if we could, from
Mr. Ragland a definite date when he started soiling on project H.
·
Judge Bro,m: The one I have just read shows it. April
24th apparently it is. "Mr. H. G. Ragland announced intention of beginning soiling at end of project."
Judge Brown:
e rest.
Major Gibson: I would like to ask l\Ir. Ragland a question.

,v

page 232 }

C. A. RAGLAND,
the plaintiff, being recalled by the defendant, further testified as follows:
Examined by Major Gibson:
Q. After l1aving seen l\fr. ,vmiams' diary and especially
the entry of Monday, April 24th, 193:~, will you state whether
or not you began soiling on project H on or after that date?
A. I assume that is right. In other words, I haven't got
any record of what day we began unless I look it up in some
corresponde11ce. I assume that is right. I can't remember
that far back. I assume that is right.
Q. You do not claim then that you Imel begun soiling on
project H prior to that elate?
A. I don't make any claim at all. I said J assume those records are right. That is the only thing I can say.
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H. G. RAGLAND
was recalled by the defendant and further testified as follows:
Examined by Major Gibson:
·
Q. Did you hear these excerpts read from Mr. ,villiams'
diary by Judge Brown?
A. Ycs, I heard them.
Q. And especially the excerpt which.is dated Monday, April
24th?
A. I don't remember what that one was now.
Q. Look at it and see. "l\:lr. H. G. Ragland announced the
intention of beginning soiling at end of project and soiling approximately one-half mile from pit on project 752G. Told
him I would get 1\Ir. Carter's O K to usmg this material before starting. Phoned Mr. Carter 4 :30 P. M. 0 K. Refused
request of the contractor to use Klontz as shovel operator,
road machine 60." Do you recall whether or not you. had
done any soiling prior to that time on that project¥
A. No, sir, I don't know. I couldn't say. I
page 233 } don't remember the dates we started and we
shifted about (Juite a lot on the job. I couldn't
say what date it was we started or whether we had put on
any before this date this was made or not. I couldn't say.
Q. You will not say that you had begun soiling on that project before that date?
. A. I can't say because I don't know.
Q. You take this entry then to be correct 7
A. I just don't know. I can't say what date we started because I don't know.
Major Gibson: We offer an excerpt from li.fr. Richards'
diary.
Jud&'c Brown: ,ve object to that. You could have asked
Mr. Richards about that.
The Court: Does that relate to the project in suit f
Major Gibson: It is the one before but these arc interrelated because they have spoken all the time about getting material for each one of these jobs out of this particular pit and
when they began each job and when they completed it.
Judge Brown: You ought to have asked that witness about
it.
l\Ir. Tyler: You didn't have ,vmiams for the other one.
The Court: If that is one of the engineer's diaries and
made at the time and relates to this project, it is admissible.
Judge Brown: This witness wbo made this was here.
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W. C. 1'Jwmas.
1\lajor Gibson : Where is he?
Judge Brown: You had him on the stand.
l\lr. Tyler: The witnl'ss that would have introduced this
is sick, Mr. Richards. Ile was an Inspector on that job just
like Williams was on the other one. This is an official record
of the Department and we consider it admissible because it
ties in with the story.
page 234 } The Court: If .Judge Brown objects to it you
will have to show it is an official record of the
Department first before it can he introduced.
l\Ir. Tyler: It is the diary you culled for a half hour ago.
Major Gibson: It was produced and we raised no question
about approving the other one.
l\lr. Tyler: It was produced for Judge Brown.
By Judge Brown:
Q. Before you started to work on this easterly project there
did you select this soil pit to get the material out of or were
you ordered into the pit by Mr. Williams 1
A. I never selected anv soil at all. All I put on the whole
job was selected by the 'Inspectors.
The Court: Do you still ob.iect to thaU
Judge Brown: Yes, sit·, I think it ought to be proved by
somebody from what record it is.
The Court: On assurance of counsel that it will be proven,
are you willing for it to be rend'/
Judge Brown: ·who do you claim made iU
:Mr. Tyler: J,t is kept by the Inspector on the job.
Judge Brown: Can you give us the name of the Inspector?
:Mr. Tyler: Mr. E. B. Richards.
Judge Brown: He is in the employ of the Department
nowZ
Mr. Tyler: No, sir, he is not. He was summoned a week
ago and he was sick today and couldn't get bere.

·w. C. THOMAS,
recalled by the defendant, further testified as follows:
Examined by Mr. Tyler:
Q. l\lr. Thomas, I show you a book entitled
page 235 } "Diary of project 752G, Route 44, No. 2", and
ask you whether or not that is an official record
of the Virginia Department of Highways 7
A. Yes, sir.
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Q. \V11ere di<l that come from f ·where did you get it from 7
A. You mean just recentlyt ·
Q. Where did it come from f
A. I got it from your office.
Q. Turn over there and read that entry for April 24th, 1933.
A. '' Monday, April 24th, '33, clear. Mr. Carter on job
this A. M. and informed me to tell l-Ir. Ragland that there
would be no overhaul on hauling soil which I did in presence
of Mr. Jackson. I also told him that I would let him know
tonight if we would let llim use field soil for surfacing.''
Q. Is that the eutire entry for that date f
A. No, sir, it continues on.
Q. Read the whole thing.
A. "Surfaced today from Station 1163 to Station 1166;
.also from 1211 plus 50 to 1215 plus 50. Six laborers. No
grade in shape for soiling other than that which was soiled.
}.,inished soiling today at 2 :15 P. M. l\Ir. Carter called me up
and told me to let contractor leave pit and use field soil.''
That is all ou that page and it starts a new date on the next
page.

Judge Brown: It seems to us that tliat evidence shoulct
not be admitted here. It is pure hearsay and if it is a matter
of any importance they could have lmd the witness here or
continued the case.
By Judge Brown:
Q. Do vou know who kept this book personally!
A. No,·sfr.
Q. Do you know whose handwriting this is 7
A. No, sir.
page 236 ~ Q. Do you know when the entry was made?
A. Except what I just read.
Q. Except looking at the book itself¥
A. That is the only way I know.
Q. You don't know what Inspector it was Y
A. I didn't look at the front. I know that is a book I
brought over here.
Q. Would the front show anywhere what Inspector that
wast
A. This is a continuation of No. 1.
Q. There seem to be different handwritings. It seems that
whoever started the book-1\Ir. Thomas is one handwriting
and thenA. That is a common occurrence on big jobs.
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Q. You don't kno,v who put that in there, do you!

A. If you read it all I think you would find, from my experience in reading the others, that one picked up at a place
and another one continued on. It should have shown in the
back of the book the page where he started, his name and
address.
Q. And this applies to project G !
A. Yes, sir.
Mr. Tyler: \Ve will call Mr. Carter to the stand.
Judge Brown: \Ve object to Mr. Carter being recalled at
this stage of the game.
J. S. CARTER,
a witness for the defendant, was recalled and further testified as follows :
Examined by Mr. '11yler:
Q. :Mr. Carter, I pass you this diary on project 7520 that
has been introduced in evidence and ask you to examine the
entry on April 24, '33, and tell me whose handwriting that is,
if you know?
A. I think that is Mr. Richards' handwriting.
page 237 } Q. He was the Inspector on that job during
that period, was he not 7
A. Yes, sir.
.
Q. As a matter of fact, on sucl1 jobs as that there may be
one or two or more inspectors 1
A. Yes, tlrnre were two inspectors there at all times.
Q. That entry was made by Mr. Richards f
A. Yes, made .by l\Ir. Richards.

CROSS

EXAMINATION.

By Judge Brown:
Q. Who made the other ent.ry, do you know, in the front of
the book?
A. I think that is :Mr. Jackson's.
Mr. Tylor: I would like to state that the diary No. 1 for
that 752G bears in it the Inspectors on that job, B. F. Williams and E. B. Richards. There seem to have been two on
that job.
Major Gibson: That is on the fly-leaf which shows the
names of the Inspectors on this G job.
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J. S. Carter.
The Court: Those two· Inspectors were on it Y
Major Gibson : Ycs.
· Judge Brown: I don't understand this procedure with
reference to this. I don't think it is particularly material but
I do not wish to be put in the position of admitting here that
Mr. Williams was the Inspector on the western job and I
would like to ask the gentlemen to prove by somebody who
knows whether he was or not.
By llr. Tyler:
Q. Was it a fact, :Mr. Carter, that Mr. B. F. Williams was
Inspector on both of these jobs, the G job and the H job, during the course of the prosecution of the work?
.A. Y cs, sir.
page 238} By Judge Brown:
Q. Both on there inspecting at the same time?
A. :Mr. ,villiams was on both of the projects. He was first
on the G project and transferred to the H project and Mr.
Jackson came in on t.he G project.
Q. How long was .Mr. Williams on the G projectf
A. I don't recall.
Q. A short time?
A. I would say so, yes.
palJe 239 } By Ju,dge Brown:
Q. Both on there inspectin_q at the same time?
A. Mr. TVilliam.s was on botlt of tlte projects. He was first
on the G pro.iect and trmisferred to the H project mid Mr .
•Jackson came in on the G project.
Q. Jlow lon_q was Mr. 1TVilliams on the G project?
A. 1 don't recall.
Q. A short time'f.
A. I wo1tld sa11 so, 11es.
At the close of all of the evidence :Mr. Tyler, of counsel for
defendant, moved the Court to strike the plaintiff's evidence
and assigned the following grounds:
:Motion to strike the Plaintiff's evidence for the following
reasons:
1. There was no evidence introduced bv the plaintiff wl1ich
shows that the standard specifications of the Department of
Highways, at the time the contract was executed, provided for
the payment for the overhaul of top soil.
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2. The uncoutradicted evidence shows clearly that the only
standard specifications of the Department of Highways in
force and effect on September 20, 1932, and on October 11,
1932, and on file at the office of the Department of Highways
were those specifications which did not provide for the payment for overhaul of top soil.
3. Plaintiff's evidence shows that he submitted a bid on
the 1931 specifications and not on those which were furnished
him by the Department of Highways between September 20,
1932, and October 11, 1932, and which were 011 file subject to
inspection by the bidders.
4. The specifications mentioned in the statute (Section 8,
Chapter 403, Acts, 1922), by which this contract
page 240 ~ was let and referred to in the proposal executed
by plaintiff means those specifications which were
promulgated by the Department of Highways and were in
full force on the date bids were advertised for the highway
project under consideration.
5. The plaintiff cannot recover on a quantwm meruit basis
as he has declared on a written contract. His recovery, if
any, is limited to the terms of the written coutract upou which
he sues.
6. There is no issue to be determined by the Jury until the
legal effect of the written contract sued upon is first decided
by the Court.
Vilhich motion was overruled by the Court and exception
noted by counsel for defendant for the reasons stated.
Major Gibson: Defendant excepts to the refusnl of the
Court to strike the evidence because of the fact that the evidence shows that plaintiff had knowledge of the fact that the
provision for pay for overhaul on page 80 of the specifications of January 1, 1931, had been changed by the Highway
Commission or its Chief Engineer prior to the proposal for
bids and the time the contract was awarded and entered into
by the Department and the p]aintiff and (2) that although
· the plaintiff did not have actual knowledge of the fact of the
amendments included in the errata sheet, effective January
1, 1932, he was charged with such knowledge, and (3) that
the contract, considered as a who]e, shows that there was
no provision in such contract for any payment for hauling and
depositing soil.
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page 241 } Virginia :
In the Circuit Court of the City of Richmon~
C. A. Ragland

v.

Commonwealtl1 of Virginia.
EXCEPTIONS TO INSTRUCTIONS.
Judge Brown: We would like to state our reasons for asking for Instruction A. Briefly they are these:
·
That the plaintiff in this case cannot be estopped in the
making of a contract, that the making of a contract involves
the mutual consent of the parties and there must be a meeting
of the minds of the parties on the subject matter of the contract. The contract is in writing. It refers specifically to
page 80 of the Standard Specifications of 1931. The index
to the book covering top soil refers to that page and that
section or chapter, and in the public advertisement nothing
was said with reference to any change in the specifications.
In the proposal that was mailed to the contractor, on which
lie submits his bid, prepared by the Highway Department,
this referencc is made to page 80 of the specifications. After
the proposal had been received, twelve or fifteen days later,
the State acceptecl his bid and sent him four copies of the
contract and with that contract they sent him a bound volume
of these specifications. If there had been any
page 242 } mistake or any question of estoppel entering into
the contract, that estoppel is chargeable to the
Highway Department and not to the plaintiff. ·It isn't a question of the Chief Engineer making a change in the specifications. They didn't apply generally to all contracts. The evidence from the Chief Jl~ngineer is to the effect, and the other
evidence in the case shows clearly, that vai:ious and sundry
changes were made from time to time and whenever they were
made they were embodied in the proposal as a special provision and that was made a part and parcel of the contract.
Under those circumstances we contend that the contract,
being in writing, refers speci.fically to the allowance of overhaul and it is the function of the Court to construe that contract as actually written and made and that the plaintiff cannot be bound by some other and different specification which
is not referred to in tl1e contract.
We except to the refusal of that instruction on the grounds
stated.
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We want the record to show that after the 1·efusal of Instruction A we excepted and we request the Court to grant
Instruction A-1. Vve request that instruction because it is our
theory that if :Mr.. Ragland acted in good faith and he actually
received the proposal and entered into the contract without
any actual knowledge of the change in the specifications, and
the State led him into this belief through error or mistake,
he is not bound and should not be bound by any
page 243 } means of knowledge that he had which is contrary
to the information and advices furnished him by
the State and for that reason we object and except to the
amendments.
·with reference to Instruction B we seriously and respectfully say to your Honor that if the Highway Department
adopts and promulgates a general amendment to the specifications which form part of a contract which may be let. thereafter, if the jury believe from the evidence that that so-called
amendment was not intended by the Department itself to apply to the contract in suit, then certainly the plaintiff is entitled to recover because if it wasn't intended by the Department to apply, if that amendment of page 80 of the specifications is not applicable and could not be applied to the facts
and circumstances of this case, then certainly it can form no
part of the contract, and it does seem to me that hei·e that
is an issue directly for the jury, and in this connection we nsk
your Honor at this time to permit us to have read to the
jury the evidence of lfr. Teer. "\Ve did not introduce l\lr.
Teer for the purpose of ctsablishing a custom which would
change the terms of the contract. He was in a hurry to get
away and I tl1ought in getting the evidence before your Honor
we would probably have accomplishe<l our purpose, whether
it got to the jury or not, but here is the situation about that:
He is a man apparently competent and capable and both :Mr.
Ragland and l\Ir. Teer say that they had never entered into a
contract in their fores, and they had been cloh1g
page 244 ~ this business for yea rs, where they were called
upon to bid a definite price for dig6•ing, hauling
and spreading twelve thousand nine hundred some yards of
soil without knowing or being shown the place from which
the soil was to be obtained. The fundamental reason for
that is that the cost of hauling a truck lond of top soil for
1,000 yards, including the digging and spreading, or 1 000
feet, is twenty-~,·e cents. Then i.t is agreed by everybody ns
a matter of plam common sense 1f you haye to haul material
a mile, five times furtl~er than a. thousand .11ards, that the
cost of that transportation of a nu)e or 4,280 feet more is an
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essential and necessal'y element and a very material element.
We have in this contl'act provisions that call for building
bridges, digging, gmding, and all that sort of thing, ancl I
call attention to this other phase of it: Here is a cut, five
hundred yards of cut, and here is a fill over here of a quarter
of a mile. The man is given the detailed plans, profiles, and
all that. He has to calculate on the grading, how many cubic
yards of soil he has to take out of this cut, where he has got
to place it and how far he has got to haul it. . My honest conviction is, and I submit it is a question for the jury from
the explanation made by the learned gentleman in the Highway Department, that they could not honestly and frankly
have intended that this amended specification, which says to
a contractor or prosJJective bidde1: that no overhaul be allowed on this project, to.apply except when and where they
first tell that man the distance he has to haul such material.
The Court: You are drawing an inference from
a Jack of basis. You are attempting to show by
this North Curnlina man what was the custom in
the various states. States vary.
Judge Brown: I am not attempting to show the custom.
What I am trying to show is, as a practical common-sense
business proposition, that that specification cannot apply and
was not intended to apply.
The Court: 1Ve have evidence before the jury to the effect
that the Highway Department did not. designate any pit and
they went there and bid on it themselves, hoping to get within
a certain distance from the construction work. You have to
have evidence to show what the intention was.
Judge Brown: It is to be drawn from the facts and circumstances.
The Court: Sometimes they designated the place and sometimes they didn't. There isn't any evidence here at all showing that it was the duty of the Highway Department to <ll'signate it.
l\fr. Gibson: Defendant excepts to the giving of instruction
No. 1 for the following reasons, that the evidence shows that
the plaintiff was either noti.fied of the change in the specifications as to paY: f?r overhaul, by which change payment for
overhaul was ,elim'lle<l or, second, that he was informed of
the fact that a change had been made in the plans and specifications and that it was his duty to inquire as to what change
. or changes had been made in specifications before
page 246 ~ submitting his proposal and signing his contract,
and, third, that the contract signed by him pro-

page 245

~
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vides that he must acquaint himself with general instructions,
conditions and specifications and that he is bound by such
specifications, special pro\'isions and plans referred to and
made a part of his contract, and such alterations as may be
made in the plans and specifications which nre made a part of
his contract.
Mr. Tvler: :further that this instruction is misleading
because the Commonwealth is only bound to this plaintiff according to the Standard Specifications that were effective as
of the elate on which he made his proposal and not any other
date.
,Judge Brown: You ai·e submitting to the jury the question in this case actually as to what specifications formed a
pa1·t of this contract. Because there is so mu0h confusion
about it, that is an issue for the jury to detel'mine-what
contract was actually made and whether 1\fr. Ragland bad
knowledge or means of knowing of this and did contract with
reference to this amended specification. \Ve seriously contend, after giving this matter as good thought a:; I am <·apable
of, that if the Highway Department itself did not intend that
this amended specification should apply when~ it did not designate, as provided in the very contract that the man made, the
pits or places from which the soil was to be takm1 from, then
it necessarily follows that there was some provision of the
contract that covered it and that wns the old
page 247 ~ specification allowing overhaul, or else there wns
no meeting· of the minds.
The plnintitT excepts for the reasons above to the refusal of
this instruction.
Our reason for requesting Instruction D is that it is fundamental contract law that if there has been no meeting of
the minds of the parties as to a mate1·ial and essential ·clement of the contract, and that here involving an expenditure
of $15,000, then where a plaintiff actually puts out his labor
and performs services that are of value and that are accepted
by the defendant, then in equity and good conscienc~ he is entitled, on a quautum mcru:it basis, to recoyer regardless of
whether the parties ever agreed to the price to be paid for
this work.
Instruction B-2: ,ve object to that instruction because
the mere fact that the errata sheet had been adopted and was
on file in the of.flee of the Highwav Department should not
bind the plaintiff in this case because of the subsequent conduct of the defendant in sending to him a contract to be <•xecutcd by him which specifically referred to page 80 of the
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specifications, which was entirely different from the one on
file in the office.
The Court: Ref erring to page 80 implies any amendments
thereto .
.Mr. Tyler: I except to the refusal of Instruction B-1 for
the reason set forth in our motion to strike the
page 248 } evi<lence.
The pur1Jose of Instruction B-3 is for the Court
to interpret the contract and not let the jury do it. Judge
Brown's argument will be, unless this instruction is given,
that taking this contract and page 80 there is nothing on the
face of it to show the errata sheet, just as your Honor sai<l,
that page 80 refers to the amendments as well as page 80.
The Court: The instructions cover that. The instmctions
are au interpretation of that contract.
Mr. Tyler: vVe want an instruction to interpret the meaning of the contract as amended. If they believe it was
amended, then they arc entitled to an instruction as to what
effect that bas legally.
.Major Gibson: (Referring to Instruction B-2) I would
like for tl1is to he put in there-even though he did not avail
himself of that opportunity.
The Cout·t: That is all right.
Judge Brow11: That is already covered in the first part.
~Ia.io 1· Gibson: ( Referring to Instruction B-5) There is
nothing in the other instructions which would have made the
hookkeeper's knowledge knowledge to l\Ir. Ragland.
~Ir. Tyler: The purpose of that is we take the position
that both of these men were agents in the employ of :i\Ir. Ragland and any knowledge that these two men had is his knowledge, and it tells the jui·y that.
The Court : I don't think the knowledge of H. G. Ragland
would bind the plaintiff.
page 249 } . ~Ir. Tyler: He is a superintendent on other
;Jobs an<l an employee.
The Court: The bookkeeper is all right because he testified
be helped in making up these bids.
Mr. Tyler: The evidence is that on the 25th of August,
1932, three weeks before he entered into this contract his
superintendent received instructions from the Inspector, showing him this book, and not only that but an entry was made
in the diary.
The Court: I don't think that could be imputed to his employer. That wasn't his business to look after contracts. His
duty was to be on the ground and see that the work was
properly done. He had nothing in the world to do with the
office and making up estimates.
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Mr. Tyler: H. G. Ragland testified that if he had any
knowledge of any change he would have informed his brother.
The Court: I could not put that in. There is evidence that
this bookkeeper handled the mail and opened the letters and
all that.
Major Gibson: "\Ve object to the instruction us amended,
eliminating the superintendent.
Judge Brown: With reference to Instruction No. 5, we
submit the same objection, that' mere. knowledge on the part
of either Barrow or Mr. Ragland befo1·e ·the contract was entered into is not binding due to the subsequent conduct of
the Department is submitting the proposal which
page 250 ~ referred back to the original specification. My
theory is that mere knowledge months before
wouldn't affect it in view of the subsequent actions.
Instruction No. 6 tells the jury practically to find for the
defendant. "\Ve except to Instruction 6 on the grounds heretofore stated.
page 251}

PLF'S EX. NO. 3.
COMMONWEALTH OF VIRGINIA
DEPARTMENT OF HIGHWAYS
RICHMOND
(Letterhead of Dept.
of Highways with
names of officers
omitted)
October 21, 193a

Mr. C. A. Ragland,
Louisburg, North Carolina
Gentlemen:
Route No. 44 Project No. F752HB5-6
8.95 Mi. \V. of Turbeville-2.82 Mi. W. Halifax
3.9 ·Mi. 10"20' Top Soil
Co. Line
& Bridges over vVolfs Branch & Sandy Creek
We are enclosing herewith four copies of your contract
which has been awarded you by the Commission on the above
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project based on your bid of October 11, H)32 amounting to
$60,785.21 which with the 10% added for l~ngineering and
Contingencies $6,078.52 totals $(iG,863.73.
You will please SIGN THID PROPOSAL, CONTRACT,
BOND, and have the bond executed for the amount mentioned,
and return ALL FOUR COPIES TO THIS O:F'FICf.J for
the Commissioner's signature, when one copy will be sent you
for your files .
.Although instructions to bidders only call for one signature of one member of a firm on the proposal, it is nr.cessary
that all parties, who are members of tl\e firm, sign the contract. If incorporated attach seal.
We are enclosing copy of specifications and have forwarded plans under separate cover.
Mr. C. B. Leech, Jr., District Engineer, Lynchburg, Virginia, will be in charge of this work and you will please take
up with him the details pertaining to the construction of this
Project.
The State will not recognize any sub-contract on this job
and any material which has to be tested must be shipped
in the name of the general contractor. Notify this office name
and address of concern from which you order steel, that we
can make prompt test and save you delays.
Kindly acknowledge receipt.
• Very truly yours,

C. S. MULLENS,
Chief l•Jngineer
By: A. H. PETTIGREvV

T

A. H. PETTIGREW,
Senior Assistant Engineer
ENC
WOT/KW
Copies to : File
C. J. Allard, Auditor,
Shreve Clark, Engr., Tests
G. T. Lemmon, Engr. Construction
A. H. Bell, Engr., Survey & Plans
District Engineer-Mr. Leech
2-Bureau of Public Roads
Plf's Ex.
No. 3

4/7/31
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PLF'S EX. NO. 4.
CO~fMONWEALTH OF VIRGINIA
DEPARTMENT OF HIGHWAYS
RICHMOND
(Letterhead of Dept.
of Highways with
names of officers
omitted)

In Reply Please Refer To
Route No. 44 Project No. F752HB5-6
8.95 Mi. ,v. of Turbeville2.82 l\Ii. W. Halifax Co. Linc
October 26, 1932
Mr. C. A. Ragland,
Louisburg, N. C.
Gentlemen:
We are enclosing herewith for your files •certified contract
1 signed
on the above project.
Very truly yours,
C. S. MULLENS,
Chief Engineer
By: A. H. PETTIGREW

L

A. H. PETTIGREW,
Senior AssiRtant Engineer
["Note: The word "certified" scratched out.]
WOT

KW
10-15-31

Plf's Ex.
No. 4
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PLF'S EX. NO. 5.
(COPY)
October 21st. 1932.

Mr. C. 13. Leach, Dist. Engr.,
Department of Highways of Virginia,
Lynchburg, Virginia.
Project F752HB5, 6, Halifax County.
Dear Sir:I am anxious to get started on the above project at the
earliest date possible and hope to have out ,fit ready within
a short time, possibly within the next week, and, if agreeable
with yo~would like to start on the end adjoining my other
project 1n52G, Pittsylvania County. I will therefore thank
you to have stakes set on that end and advise whether or not
the right-of-way is clear.
Thanking you for your usual prompt attention, I beg to
remain,
Respectfully yours,
C. A. RAGLAND, Contractor,
Louisburg, North Carolina.
CAR/B
Plf's Ex.
No. 5
1

page 254
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PLF'S EX. NO. 6.
COMMONWEALTH OF VIRGINIA...
DEPARTMENT OF HIGHWAYS
RICHMOND
(Letterhead of Dept.
of Highways with
names of officers
omitted)
In Reply Please Refer To
Route No. 44 Project Mo. F-752HB5&6

244

Supre~e Court of Appeals of Virginia
I

8.95 Mi. ,v. of Turbe ville2.82 :Mi. 'N. Halifax Co. Linc
October 21, 1932.

C. A. Ragland,
Louisburg, N. C.
Dear Sir:
I note that you have been awarded the contract for the construction of the above project. I will be glud if you will advise how soon you can start this work.
Please take up the details of this work with Mr. Carter,
Resident Engineer at Chatham, Va.
Yours very truly,
CHAS. B. LEECH, JR.,
CHAS. B. LEl~CH, ,JR.,
District Engineer.

CBL-c
Copy to Mr. J. S. Carte1·
Plf's Ex.
No. 6
page 255 ~

PLF 'S EX. NO. 7.
(COPY)
October 22nd. 1932

:Mr. Chas. B. Leach, Jr., Dist. Engr.,
Department of Highways of Virginia,
Lynchburg, Virginia.
Project:

F752HB, 5 & (i, Halifax County.

Dear Sfr:This will acknowledge receipt of your letter of 21st. with
reference to time start work on the above project and in reply beg· to advise.
That as I stated in my letter of day before yesterday, I ex, pect to begin work just as soon as I ean get my outfit moved
on same, and as instructed in your letter, I will at once com-
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municate with :Mr. J. S. Carter, Resident Engineer, Chatham,
Virginia.
Kind personal regards, I am,
Yours very truly,

CAR/B

C. A. RAGLAND, Contractor,
Louisburg, North Carolina.

Plf's Ex.
No. 7
page 256 ~

PLF'S ~X. NO. 8.
(COPY)
October 22nd. 1932.

Mr. J. S. Carter, Res. Engr.,
Department of Highways of Virginia,
Chatham, Virginia.
SUBJECT: Project F752HB, 5 & 6, Haltfax County.
Dear Sir:I am in receipt of letter from Mr. Chas. B. Leach, Jr., Dist.
Engr. under date of 21st. a copy of which was mailed to you
and in connootion therewith beg to say.
I expP.ct to bein_q work on the above mentioned project as
soon as I can get stakes and know that the right-of-way is in
the .clear. I would, of course, like to ,begin on the end adjoining my other project, that is Project F752G, Pittsylvania
County, and will thank you to have stakes set on that end
I expect to be in Danville about the middle of the week,
but will advise you by long distance the night before and
hope you can arrange to sec me while I am there and discuss
my working· plans in detai1.
Kind personal regards, I nm,
Yours very truly,
C. A. RAGLAND, Contractor,
Louisburg, North Carolina.
CAR/B
Plf's Ex.
No. 8
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PLF'S EX. NO. 9.

CO!LMONWEALTH O.F VIRGINIA
DEPARTl\IENT OF HIGHWAYS
RICHMOND
(Letterhead of Dept.
of Hig\iways; names
of officers omitted)

In Reply Please Refer to
Route No. 44 Project No. 752-HB 5&6
Chatham, Va.
Oct. 26, 1932
1Ir. C. A. Ragland
Louisburg, N. C.
Dear Sir:
,vith reference to meeting you in Danville, wisb to advise
that I will be glad to come over any time that you may set.
Also I am asking the Survey Party to give us stakes on the
above project as soon as possible.
Yours very truly,

J. S. CARTER
J. S. CARTER,

Res.
M.

JSC/1\IWS

Engineer.

,v. S.

Plf's Ex.
No.9
page 258

~

PLF'S ~JX. NO. 10.
COMMON,VEALTH OF VIRGINIA
DEPARTMIDNT OF I-IIGH"WAYS
RICHMOND
(Letterhead of Dept.
of Highways; names
of officers omitted)
In Reply Please Refer To
Route No. 44 Project No. F-752-HB5&6

C. A. Ragland v. Commonwealth of Virginia.

247

8.95 :Mi. "\V. of Turbeville2.82 ML W. of Halifax C. L.

Oct. 27, 1932.
Mr. C. A. Ragland,
Louisburg, N. C.
Dear Sir:
I note that your contract for Project F-752-HB5&6 Route
44 calls for completion
April 20, 1933.
·we shall expect you to have this project completed on that
date and if your progress is unsatisfactory to the District
Engineer at any time during the construction of the work,
you may expect to have your contract cancelled and the work
taken over by the State.
We must insist that this work be completed on time.
Very truly yours,

C. S. MULLEN,
Chief Engineer,
By G. T. LEMMON
G. T. LEl\Il\ION,
P
Assistant Engineer, Construction.

GTL:P
Copyl\Ir. C. B. Leech, Jr.,

District Engineer.
Plf's Ex.
No. 10
page 259}

PLF'S EX. NO. 11.
(OOPY)

l\Ir. C. B. Leach, .Jr., Dist. Engr.,
Department of Highways of Virginia,
Lynchburg, Virginia.

March 2nd. 1933.

Re: Projects F752G & H, Halifax & Pittsylvania Cos.
Dear Sir:R-eplying to your letter of February 27th. with reference
to soiling the two above mentioned projects, beg to say.

'·
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That I expect to be ready to begin this work, that is dressing up the grade, within the next week, certainly the latter
part of next week.
As it now stands, I have just one more cut on the North
end of Project Jf752G, this I will finish the first of next week,
provided the weather will permit, at which time I expect to
start the shovel back over the grade filling in the washes and
doing such other work as may be necessary all the way back
to point of beginning. I also have two or three partial cuts
to complete while going back over the grade, as well as a
light section of one thousand or fifteen hundred feet of unfinished work, which should only take a few days to complete.
As stated above the shovel will start back over the grade
together with a grader outfit, which will work right behind
the shovel in order to have the grade in shape at the earliest
possible date.
In the meantime, I beg to remain,
Yours very truly,
C. A. RAGLAND, Contractor,
Louisburg, North Carolina.
COY to Maj. G. T. Lemmon,

Mr. J. S. Carter.
Plf's Ex.
No. 11
page 260 ~

PLJ.i.,'S EX. NO. 12.
COlIMONWEALTH OF VIRGINIA
DEPARTMENT OF HIGffWAYS
RICHMOND
(Letterhead of Dept.
of Highways; names
of officers omitted)

In Reply Please Refer To
Route No. 44 Project No. 752-HB5&6
8.95 l\Ii. W. Turbeville-

2.82 Mi. "\V. of Halifax Co. Line

0. A. Ragland v. Commonwealth of Virginia.
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March 21, 1933

•

C. A. Ragland,
Louisburg, N. C.
Dear Sir:
With reference to my letter of January 1st, shutting down
the soil part of the above project, this is to advise that soiling operations on this project are to be started up not later'
than April 1st, 1933 and pushed as rapidly as possible.
Yours very truly,
CHAS. B. LEECH, JR.
CHAS. B. LEECH, JR.,
District Engineer.

CBL-c
Copy to ~Iaj. Lemmon
" " Mr. J. S. Carter
Plf's Ex.
No. 12
page 261

~

PLF 'S EX. NO. 13.

C01\fMON,¥EALTH OF VIRGINIA
DEPARTMENT OF HIGHWAYS
RICHMOND
(Letterhead of Dept.
of Highways; names
of officers omitted)
In Reply Please Refer to
Route No. 44 Project No. 752-G
2.8 Mi. W. Halifax Co. L.E. C. L. Danville, Va.

March 21, 1933.
C. A. Ragland,
Louis burg, N. C.
Dear Sir:
W"ith reference to my letter of November 1st, shutting
down the soil part of the above project, this is to advise that
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soiling operati?ris on this project are to be. started up. not
later than April 1st, 1933, and pushed as rapidly as possible.
Yours very truly,
CHAS. B. LEECH, JR.
CHAS. B. LEECH, JR.,
District Engineer.

CBL-c
Copy to Maj. Lemmon
'' '' Mr. J. S. Carter
Plf's Ex.
No.13
page 262 ~

PLF'S EX. NO. 14.
(COPY)

March 28th. 1933.
Mr. Chas. B. Leach, Jr., Dist. Engr.
Department of. Highways of Virginia,
Lynchburg, Virginia
In. Re: Soiling, Projects F752G & F752HB 5&6,
Pittsylvania and Halifax Counties.

Dear Sir:·This will acknowledge receipt of your two letters of March
21st. and in reply, beg to say.
That I am completin~ my arrangements to begin top soiling next Monday mormng April 3rd. 1933.
I expect to put on an unusually large force in order to push
that part of the work as fast as possible. Of course it is my
plan to make this large force take care of the entire surfacing
as I know I can handle it more economical in this way. I
am sure you will be satisfied with the progress as soon as we
have once started.
Yours very truly,
C. A. RAGLAND, Contractor,
Louis burg, North Carolina.
CAR/B
Plf's Ex.
No. 14
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PLF'S EX. N0.15.

page 263}

C. A. RA.GLAND
Highway and
Grading Contractor
Offices in the First National Bank Building
LOUISBURG, N. C.
April 3rd. 1933.
Mr. E. B. Richards, Inspector,
Department of Highways Virginia,
Danville, Virginia.
Dear Sir:Confirming our conversation of today; this is to advise
that if we use the material from the pit at Station # 1215,
that I will not expect overhaul.
Yours very truly,
C.A.RAGLAND
C. A. RAGLAND, Contractor,
Louisburg, North Carolina.
CAR/B

Plf's Ex.
No.15

PLF'S EX. NO. 16.

page 264}

(COPY)

April 20th. 1933
'

Mr. J. S. Carter, Res. Engr.,
Department of Highways of Virginia,
,.
Chatham, Virginia.

bi Re: Over-haul on Top Soil, Project F752G,
Pittsylvania County, and P~oject F752HB
5&6 Pittsylvania: & Halifax Cos.
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Dear Sir:With reference to our conversation of today concerning
the above, I beg to say.
.
If you would like to finish the sul'facing out of pit located
at Station 1215 on Project F752G, I will accept ten cents per
yard mile as an over-haul price in lieu of the standard overhaul on either one or both of the aboye mentioned projects.
Due to the high class material and the p1·actically unlimited
quantity in this pit, I am sure it will be very profitable to tlm
State in the long run to use same at the small additional priceAs you know we have all ready hauled approximately u mile
and a half each way from this pit for which I do not expect
any additional pay and am only asking for barely enough to
cover truck hire should you desire to complete the projects
out of same.
·wm thank you to give this an early consideration since I
only have a f cw hundred feet more to put on out of this pit
unless we do go on this longer haul.
Yours very truly,

C. A. RAGLAND, Contractor,
Louisburg, North Carolina.
CAR/B

Plf's Ex.
No.16
page 265

~

PLF'S EX..NO. 17.

C. A. RAGLAND
Highway and
·
Grading Contractor
Offices iu the First National Bank Building
LOUISBURG, N. C.
Page 1.
August 21st. 1933.
To: Major G. T. Lemmon, Construction Engineer,
Department of Highways Commonwealth of Virginia
Richmond, Virginia.
'
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VIA
District and Resident Engineers Offices for their
: notation and recommendations.
SUBJECT :.......Claim for Extra Work or Over-Haul on Commonwealth of Virginia Highway Project
F752G, Pittsylvania County and Project
F752HB5&6, Halifax and Pittsylvania Counties.
,

Sir·l~t. At the time I placed bids on the above mentioned projects there had been no notification or advice to contractors
of the fact that no over~haul would be allowed on the two
projects referred too; norie having been given either in writing or.verbally prior to the letting; nor was any such notice
given at the time the two projects were gone over by the contractors; nor did I have any notice of any change in the
specifications, and, since there was no mention of any such
change in the proposals furnished me by the Highway Department for bidding purposes nor had any such information
°t)een communicated to any member of my organization prior
to or at any time before bids were asked for and accepted
by the Highway Department; I naturally expected to work
under and construct the projects in accordance with the
Eipecifications then in my possession, which would allow me
over-haul for over-haul distances, and, my bids were submitted accordingly.
, 2nd. The first knowledge I ever had with reference to there
not being any over-haul. allowed on the· two p~·ojects, was
through Mr. Ramsey, Highway Inspector, then m charge of
Virginia State Highway Project being constructed by W.
Tuck & Son of Virgilina, Virginia. Immediately upon receipt
of this information, I went to Richmond, saw and talked with
l\fr. Thomas, of.ficial in charge of Office Contractors Infor~ation, Highway Department of Virginia, about the overhaul on my two projects, whereupon, Mr. Thomas explained
that there had been some change in the speci.fications or that
some extra sheets had been added to them, he then gave me
the first copy of such specifications with the additional sheets
added thereto. I never having seen such a copy prior to that

,V.

Plf's ,Ex.
No. 17
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time. After further discussion, I came to the conclusion,
since no soil pits had been shown on the plans or otherwise
designated, that surely they were so locute.d ~s not to require
any over-haul and would be, the refore, w1thm the free haul
distance.
3rd. However, at the time we came to start soiling the
1·oad under my two contracts, and numbered as heretofore
mentioned, F752G and In52HB5&6, Halifax and Pittsylvania
Counties, I found to my great surprise, that no soil pits had
been located nor secured, this possibly explaining why none
had been shown or designated either on the plans or elsewhere, nor had this fact been mentioned by any one connected with the Highway Depa 1·bnent, and, at the time when
pits were asked for by my forces, they then had to be locat~d
and secured, either on the very clay we were ready to move m
or the day before.
4th. Regardless of the facts set forth above, I was actually
required to haul shale for a distance greater than four miles
and on Project F752HB5&6, Halifax and Pittsylvania Counties, the least haul distance I ever had on the shale or soil
was one mile or more, running on up to four miles, making
the entire project average from two and one half miles to
three miles; this, as you must know, U\Ucle the cost of operation under such conditions run into quite a sizable sum, besides the delay, clue to not being able to keep sufficient transportation, in spite of the fact that I kept from one to three
men on the road night and day trying to secure sufficient
transportation, offering· a 1n·emium for trucks, in order that
I might be able to handle the soil under such extre;me hauling· conditions, this handicapped me very much in a financial
way, not to mention my working time being increased much
more than it would have been otherwise, for as you must know
the extreme haul is accountable to a great extent for the overrun in working time.
5th. Due to such conditions, which I am sure you will agree
were not just, to say the least most unreasonable,, made the
total cost for Labor Pay Rolls, Truck Pay Rolls, Gas and Oil
Accounts on the two projects alone run to $21,044.90, not to
mention the great cost for repairs and extra parts for equipment, and, rental on equipment, it being necessary to rent
additional equipment, due only to the extreme hauling distanCPS u.ntirely unlooked for and unexpected, not to mention
other conditions under which I was forced to work in putting
the top soil on tho two projects, and, of course you under-
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stand that to arrive at the exact cost ,:figure in putting the
top soil on the two projects, the items mentioned as not being included, not to mention many other necessary expenses,
page 267 } Page 3.
should, at least, in part be added to or included in the figures
given l1erewith to arrive at the total cost of the work.
6th. For doing the top soil work, I have received only $7,300.00 on the two projects combined, making a difference of
$13,744.90 between the amounts actually received and the
amounts I have paid out for Labor Pay Rolls, Truck Pay Rolls,
Gas and Oil Accounts only.
7th. For the reasons set forth, I am sure you will agree
that it is only fair and just that I be allowed the over-haul,
if nothing more, on the two projects or that compensation of
some sort be allowed to off set the great cost of putting on
the top soil, I not having been advised of the true working
conditions and not having any way of ascertaining them until
the time came to do the work.
8th. I therefore respectfully request that I be paid the
over-haul on Project F752G, Pittsylvania County and the
ove1·-haul on Project F752HB5&6, Halifax and Pittsylvania
Counties; the sum total to be fixed by your engineers from
their notes; since memorandum of distances hauled from each
pit were kept by them.
9th. I further, respectfully request that I be granted a
conference either with you alone or with yourself, Mr. Shirley,
l\fr. l\Iullen, l\fr. Pettigrew and any others you may deem
necessary and advisable, either collectively or individually,
whichever in your opinion, you may think best, in order that I
may further state my case, for to do so in a letter or claim is
next to impossible. Further, if granted, may I ask that I be
given at least a day or more time to arrange to be on hand at
an~· time you may set.
Thanking you for your usual prompt attention and reply,
I am,
Respectfully yours,

C. A. RAGLAND,
Highway Contractor,
Louisburg, North Carolina.

-~-------

'·
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PLF'S EX. NO. 18.
(COPY)
August 23rd. 1933.

Mr. J. S. Carter, Res. Engr.,
Department of Highways of Virginia,
Chatham, Virginia.
lle: Claim for Extra \Vork or Overhaul,
Projects F752G and F752HB5&6, Halifax &
Pittsylvania Counties.

Dear Sir:You will please find herewith claim for Extra .:Work or
Over-haul on the above mentioned projects, a copy is 011closed
for your files; and, I will thank you to make such notations
thereon as may be deemed proper in your opinion and then
make such recommendations as may think just under the circumstances and conditions.
After which I will thank you to forward the papers here·
with to Mr. C. B. Leach, Jr., District Engineer, Department
of Highways of Virginia, Lynchburg, Virginia.
Hoping you may feel that you can consistently recommend
this claim, ~nd thanking you, at least, for your careful consideration, I beg to remain,
Respectfully yours,
C. A. RAGLAND, Contractor,
Louisburg, North Carolina.
Plf's Ex..
No. 18
page 269

~

I

PLF'S EX. NO. 18-A.

C. A. RAGLAND .
Highway and
Grading Contractor
Offices in the First National Bank Building
LOUISBURG, N. C.
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Page 1.
Aug. 23, 1932.
To: :Major G. T. Lemmon, Construction Engineer,
Department of Highways Commonwealth of Virginia,
Richmond, Virginia.
- VIA District and Resident Engineers Offices for their
Notation and recommendations.
SUBJECT :-Claim for l~xtra Work or O,·er-haul on Commonwealth of Virginia Highway Project
F752G, Pittsylvania County and Project
F752HB5&6, Halifax & Pittsylvania Counties.
Sirs:lst. At about the time the two above mentioned projects
were advertised and let by the Department of Highways
Commonwealth of Virginia; I was completing a project on the
very same route, and, it being practically in the same locality,
there being only a few miles between the project I was in
the act of completing and the ones being let and referred too
above, and since an three projects were one and the same
Highway leading to and from Danville and South Boston,
Virginia, and for the reason thu t all of the top soil used on
the project then about complete hnd been secured within one
half mile; I natura1ly assumed that the same condition· would
prevail on those being let and on which I was successful bidder, and too, no soil pits wel'e shown on the plans nor was
any mention made of soil pits the <lay I was shown over the
work. As you know, I have hui]t quitP. n number of projects
for your Highway DP.pal'tment and in no case was ,I ever
required to haul top soil for any g1·eat distance, while I have
on several occasions placed bids on projects for your Highway Department where long· hnu1s had to be handled but in
each such case, the pits were previously located and secured
and particular attention called to such condition; it being
noted in the proposals furnished for bidding purposes nnd
as no mention was made in the proposals of the f!xtrcme Jong
haul which I would have to contend with, you can l'eadily
understand why I should not and never expected to haul top
soil any such distances as was the case on these two proje,~ts,
and more particular; I certainly did not expect to haul and
surface the two projects with shale or a large majority of
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them both, which I was required to do, all of which came
from one single pit along side of the right-of-way, aud for
your information the unusual conditions under which I was
Plf's Ex.
No. 18-A

page 270 ~ Page 2.
required to work a)1d other details arc more fully described
and mentioned in the following paragraphs.
2nd. At the time we came to start soiling the road under
my two contructs, and numbered as heretofore mentioned,
F 752 G, Pittsylvania County and F752HB5&6, Halifax and
· Pittsylvania Counties, I found to my great surprise, that no
soil pits had been located nor secured, this possibly explaining why none had been shown or designated either on the
plans or elsewhere, nor had this fact been mentioned by uny
one connected with the Highway Department, and, at the time
when pits were asked for by my forces, they then had to be
located and secured, either on the very day we were ready to
move in or the day bcfore.
3rd. Regardless of the facts set forth above, I was actually
required to haul shale for a distance greater than four miles
and on Project F752HB5&6, Halifax and Pittsylvania Counties, the least haul distance I ever had on the shale or soil
was one mile or more, running on up to four miles, making
the entire project average from two and one half miles to
tbrce miles; this, ai,; you must know, made the cost of operation mlder such conditions run into quite a sizable sum, besides the delay, due to my not being able to keep imfficient
transportation, in spite of the fact that I kept from one to
three men on the road night and day trying to secure sufficient transportation, offering a premium for trucks, in order
that I might be able to handle the soil under such extreme
hauling· conditions or distances, handicapped at all times
financially by the extreme cost of operations, not to mention
my working time being increased much more than it would
have been otherwise, for as you must know the extreme haul
is accountable to a great extent for the over-run in working
time.
4th. Due to such conditions, which I am sure you will agree
were not just, to say the least most unreasonable, made the
total cost for Labor Pay Rolls, Truck Pav Rolls, Gas and
Oil Accounts on the two projects alone run· to $21,044.90, not
to mention the great cost for repairs and extra parts for
equipment, and, rental on equipment, it being necessary to
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rent additional equipment, due only to the extreme hauling
distances entirely unlooked for and unexpected, not to mention other conditions under which I was forced to work in
puttin the top soil on the two projects, and, of course, you
understand that to arrive at the cost figure in putting the
top soil on the hvo projects, the items mentioned as not being
included, not to mention any other expenses, should, at least,
in part be added to or included in the figures given herewith
to arrive at the total cost of the work.
page 271 } Page 3.
5th. ]tor doing the top soil work, I have received only $7 ,300.00 on tho two projects combined, making a difference of
$13,744.90 between the amounts actually received and the

amounts I have paid out for Labor Pay Rolls, Truck Pay
Rolls, Gas and Oil .Accounts only.
6th. For the reasons set forth, I am sure you will agree
that it is only fair and just that I be allowed the over-haul,
·if nothing more, on the two projects or that compensation of
some sort be allowed to off set the great cost of putting on
the toJJ soil, I not having been advised of the true working
conditions mid not having any way of ascertaining them until
the time came to do the work.
7th. I therefore respectfully request that I be paid the
over-haul 011 Project Jn52G Pittsyh.:ania County and the overhaul on Project F752HB5&6, Halifax and Pittsylvania Counties; the swn total to be fixed by your engineers from their
notes; since memorandwn of distances hauled from each pit
were kept by them.
8th. I further, res1Jectfully request that I be granted a
conference either with you alone or with yourself, l\fr. Shirley, l\fr. Mullen, l\fr. Pettigrew and any others you may deem
necessary und advisable, either collectively or individually,
whichever in your opinion, you may think best, in order that
I may furthP-r state my case, for to do so in a letter or claim
is next to impossible. Further, if request be granted, may
I ask that I be given at least a day 01· more time to arrange
to be on hand at any time you may set.
Thanking you for your usual prompt attention and reply,
I beg to remain,
Respectfully yours,

C. .A.. RAGLAND
C. A. R.A.GL.A.ND, Contractor,
Louisburg, Korth Carolina.

260

Supreme Court of Appeals of Virginia

page 272}

PLF'S EX. NO. 19.
COMMONWEALTH OF VIRGB\TIA.
DEPARTMENT OF IDGHW.A.YS
RICHMOND
'

(Letterhead of Dept.
of Highways ; names
of officers omitted)
In Reply Please Refer To
Route No. 58 Project No. F752G &
F752HB5&6
August 24, 1933.
C. A. Ragland,
Louisburg, N. C.
Dear Sir:
I am referring your letter to the Richmond Office and to
Mr. Carter with reference to your final
Yours very truly,

OBL-c
Copy Mr. A. H. Bell
Mr. J. S. Carter

CHAS. B. LEECH, JR.
CHAS. B. LEECH, JR.,
District Engineer.

Plf's Ex.
No. 19.
page 273}

PLF 'S EX. NO. 20.
COMMON,VEALTH OF VIRGINIA
DEPARTl\IENT OF HIGHWAYS
RICHMOND

(Letterhead of Dept.
of Highways; names
of officers omitted)
In Reply Please Refer To
Route No. 58 Project No. F-752-GH

8.9 Mi. W. Tnrbevillc-ECL Danville
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Sept. 15, 1933.
Mr. C. A. Ragland,
Louisburg, N. C.
Dear Sir:
Referring to your letter, not dated, in regard to overhaul
on the above project, beg to advise that on April 3, 1933, you
wrote our Inspector, .Mr. E. B. Richards, as follows:
'' Confirming our conversation of today; this is to advise
that if we use material from the pit at Station 1215, that I
will not expect overhaul.''
In view of this letter, I, of course, cannot recommend any
allowance on overhaul on the above project.
Very truly yours,

C. S. MULLEN,
Chief Engineer.
By G. T. L]IMMO,N
G. T. LEMMON,
Assistant Engineer, Construction.

GTL:P

• Co07-l\fr. C. B. Leech, Jr.
Plf's Ex.
No. 20
page 274

~

PLF'S EX. NO. 21.

C. A.RAGLAND
Highway and
Grading Contractor
Offices in the First National Bank Building
LOUISBURG, N. C.
September 16th. 1933.
l\Iajor G. T. Lemmon,
Assistant Engineer, Construction,
Department of Highways of Virginia,
Richmond, Virginia.

In Re: Project F752G, Route No. 58
Dear Sir:This will acknowledge receipt of your letter under date of
15th. and in reply, beg to say.
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·while the quotation in your letter quoting my letter of
April 3rd, 19::13 to Mr. E. B. Richards, is true; this however,
only referred to Virginia Highway Project F752G, Pittsylvania County, and that with the following understanding:
I wrote the letter with tho full and distinct understanding
with Mr. -E. B. Richards in our conversation of that day, that
while I was not to be paid over-haul, that I would be due
additional compensation for the extreme haul where he
planned to use this material, and, that he would recommend
the payment of same in the form of a claim due to the saving
he felt sure the State would make in using this material on
~ccount of the large amount of property damages the State
would have to pay if they secured material elsewhere, provided it could be found.
I will thank you to reconsider tho claim on the above basis,
I beg to remain,
·
Yours very fruly,
C. A. RAGLAND
C. A. RAGLAND, Contractor,
Louisburg, North Carolina.

Ccy to 1fr. C. B. Leach, Jr.
CAR/B
Plf's Ex.
No. 21
page 275}

PLF'S EX. NO. 22.
COM?\ION,VEALTH OF VIRGI1'TJA
DEPART~IENT OF HIGIHVAYS
RICHMOND
(Letterhead of Dept.
of Highways; names
of officers omitted)

In Reply Please Refer To
Route No. 58 Project No. F-752-G&H
Mr. C. A. Ragland,
Louisburg, N. C.

Sept. 29, 1933.

Dear Sir:
Referring to your letter of September 22nd and all previ-

C. A. Ragland v. Commonwealth of Virginia.
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ous correspondence in regard to overhaul on the above project, I submitted .fuc entire matter to Mr. Mullen and have
the following reply from him, which is self explanatory:
''Referring to the attached, l\fr. Ragland 's letter of April
3rd is sufficient to deny his claim. I do ·not think his letter
of September 16th changes the situation. Please notify him
accordingly."
·
Very truly yours,

C. S. MULLEN,
Chief Engineer.

By G. T. LEMMON
' G. T. LETh'IMJO.N,
GTL:P
Plf's Ex.
No. 22
page 276}

Assistant Engineer, Construct.ion.

PLF 'S EX. NO. 23:
COMMONWEALTH OF VIRGINIA
DEPARTMENT OF filGHW.AYS

RICIIlIOND
(Letterhead of Dept.
of Highways; names
of officers omitted'
In Reply Please Refer To
Route No. 44 Project No. 752GH-B7
2.8 .Mi. W. Halifax Co. Line-ECL Danville:
}Ir. 0. A. Ragland,'
Louisburg, North Carolina.

October 17, 1933.

Dear Sir:
I find it will be impossible to make the trip to your job
on Route 44 this week as was originally contemplated. It is
possible that I may be able to do this next week, and will
try to notify you Monday just what day we can see you.
Yours very truly,
lif-B

C. S. MULLEN,
Chief Engineer.
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Copy to Major G. T. Lemmon
Mr. O. B. Leech, Jr.
Plf's Ex.
·No. 23
page 277}

PLF 'S EX. NO. 24.
(COPY)
October 28th. 1933.

:Mr. C. S. Mullen, Chief Engineer,
Department of Hig·hways of Virginia,
Richmond, Virginia.

In Re: Claim on Virginia State Highway Project
, F752HB5&6, Halifax and Pittsylvania Cos.
Dear Sir:Due to the scarceness and poor quality of Top Soil on the
above mentioned Project the Inspector decided to use disi,nter_qrated granite from a pit located on Project F752G Pittsylvania County, tl1is being a mile or more from the °Qeginning
of the project to be surfaced and from this pit approximately
three miles of the Project was surfaced with said material
which made the extreme haul about four miles on same.
In addition to the above the last mile of the Project was
surfaced with Top Soil from a field located about two and
one half miles from the Project on which same was to be
used.
For this work, no price was first agreed upon between the
Inspector and myself and since the surfacing has been completP.d from tlle two pits above referred too; I respectfully
request that I be paid overhaul on the material so used to
surface Project ]'752HB5&6 Halifax and Pittsylvania Counties.
Thanking· you for your careful consideration and prompt
attention, I beg to remain,
Yours very truly,
CAR/B
Plf's Ex.
No. 24

C. A. RAGLAND, Contractor,
Louisburg, North Carolina.

0. A. Ragland v. Commonwealth of Virginia.
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PLF'S EX. NO. 27.
COMMONWEALTH 01!, VIRGINIA
DEPARTMENT OF HIGHWAYS
RICHl\iOND
(Letterhead of Dept.
of Highways; names
of officers omitted)
In Reply Please Refer To
Route #58 Permit 752HB5, 6.
8.95 Mi. ,v. Turbeville
2.82 l\Ii. "\V. Halifax Co. Line
December 7, 1933

Mr. C. A. Ragland,
Louisburg, N. C.
Dear Sir:
I have to advise that the Highway Commission at their
meeting on December 5th rejected your request for an allowance on overhaul on soil on the above project.
Yours very truly,

C. S. l\IULLEN B.
Chief Engineer.

B
Copy to :Major G. T. Lemmon
l\Ir. C. B. Leech, Jr.
Plf's Ex.
No. 27

page 279

~

PLF'S EX. NO. 28.
(COPY)
December 12th. 1933.

1\lr. C. S. Mullen, Chief Engr.,
·
Department of Highways of Virginia,
Richmond, Virginia.
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In Re: Claim on Project Fi52HB5&6 Halifax and Pittsyivania Cos.
Dear Sir:This will acknowledge receipt of your letter of 7th. relative to the above; the contents having been carefully noted
and are indeed a great surprise, particularly since I was left
to believe that I would be paid for the extra work, provided
my claim for additional pay be changed in accordance with
your instructions; this being promptly done and naturally, I
expected to be paid for the extra work.
I will appreciate your advising me fully just why the claim
was dis-allowed and how I muy again bring the matter to
the attention of those who will pay for the additional work
done by my forces.
Besides being required to perform the additional work for
which I have filed a just and fair claim; you are well aware
of the fact that I had many un.iust and unreasonable request
made of me and my forces while working on this project, none
of which has heretofore been mentioned and no claim has
been made for such requirements and treatment.
After all has been said and done; I believe that you believe
in doing the right and jm;t thing by all, and, for this reason
I am expecting you to stand by me in this matter and see
that I receive pay for tho additional work as reriuestod in
my claim.
Awaiting your further reply, I am,
Yours very truly,
C. A. RAGLAl"\J"D, Contractor,
Louisburg, North Carolina.
Plf's Ex.
No. 28

page 280

~

PLF'S J~X. NO. 29.
COMMONWEALTH OF VIRGINIA
DEPART1'IENT OF HIGHWAYS
RICHMOND
(Letterhead of Dept.
of Highways; names
of officers omitted)

C. A. Ragland v. Commonwealth of Virginia.
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In Reply Please Refer To
Project F752HB5, 6.
December 18, 1933.

l\Ir. C. A. Ragland, Contractor,
Louisburg, N. C.
Dear l\Ir. Ragland:
Have your letter of December 12th and am sorry that the
claim as presented by me could not be allowed.
If there urn auy other matters which you have not brought
to our attention and which you think require adjustment, we
will, of course, he glad to give them very careful consideration when presented.
Yours very truly,
C. S. :MULLEN
B.
Chief Engineer.
l\I-B

Plf's JiJx.
No. 29

JJage 281}

PLF'S EX. NO. 30.
{COPY)
January 12th. 1934.

l\Ir. C. S. Mullen, Chief Engr.,
Department of Highways of Virginia,
Richmond, Virginia.

In.Re: Claim for refund of Liquidated Damages for Overtime Projects F752G and In52HB5&6, Halifax and
Pittsylvania Counties.
Dear Sir:Under elute of November 20th. 1933 claim was for,varcled
to the Department through Mr. C. B. Leach, Dist. Engineer,
Lynchburg, Virginia on both the above mentioned projects
for the liquidated damages charged for over-time on final
estimates; to date I have not been advised whether or not the
claims were receh•ed and naturally I have had no advice as
to any action having been taken on them.
May I ask that you advise whether the claims have been
received and if action will be ·taken, and, if so, about what
date in order that I may know what to expect.
·with kind personal regards and every good wish for the
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New Year and awaiting your usual prompt attention, I beg
to remain,
Respectfully yours,
C. A. RAGLAJ.~D, Contractor,
Louisburg, North Carolina.
Plf's Ex.
No. 30
page 282 ~

DF·T'S EX. NO. 43.
COMMO;NWEALTH OF VIRGINIA
DEPARTl\IENT OF lllGHWAYS
RICHMOND
(letterhead of Dept.
of Highways; names
of officers omitted)
(COPY)
:March 28, 1932

CONTRACTORS BIDDING ON STATE "\:VORK
V\Te are sending you herewith our blank forms of affidavits
Nos. 1, 2 and 3 which you will please fill out and return to
this office on or before April 15, 1932.
The filing of your affidavits Nos. 1, 2 and 3 is a prerequisite
to be added to our mailing list and being sent plans and proposal. Affidavits on file previous to 1932 will not be considered for this year's work.
We are also enclosing ERRATA SHEET which should be
attached to.and made a part of the Virginia Departme!1t <.•f
Highways' Specifications of January 1, 1931.

Very truiy yours,

(Signed)
,vcT-ml
3-28-32
Dft's Ex.
No. 43

C. S. MULLEN,
Chief Engineer.
By A. H. PETTIGREvV
A. H. PETTIGREvV, Senior
Asst. ]]ngr.

C. A. Ragland v. Commonwealth of Virginia.
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DFT 'S EX. N.O. 44.
C.A.RAGLAND
Contractor
First National Bank Building
LOUISBURG, N. C.
March 31st. 1932.

Mr. A. H. Pettigrew, Sr. Engineer,
Department of Highways of Virginia,
Richmond, Virginia.
Dear Sir:! beg to hand you herewith qquestioniare and financial statement fully completed as per your circular letter of recent date.
In the event there is further information desired, please advise.
In the mean time, I beg to remain,
Respectfully yours,
C. A. RAGLAND,
C. A. RAGLAND,
Louisburg, North Carolina.
CAR/B
Dft's Ex.
No. 44
page 284

~

COMl\IONWEALTH OF VIRGINIA
DEPARTMEJ.~T OF HIGHWAYS

Virginia Department of Highways.
Lynchburg, Virginia.

State Route 44
County Sec.....
Proj. 752G
County Pittsylvania

ATTENTION Mr. C. B. Leech, Jr., DISTRICT ENGINEER
Gentlemen:I hereby agree to allow your employees to enter and secure materials described below, it being understood that (I) or
(Lien Holder) am to be paid after soil has been taken and that
my property will not be damaged any more than is necessary
to execute the work. If it is necessary to make new roads the
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land will be replaced in as near the original condition as possible, after the work is completed, or if the present roads are
used they will be left in as good condition as found.
The pit or field, from which the material is taken, is to be
left in a smooth condition and where it is possible to drain
the pit ample open ditches must be left.
Fences, where cut, must be repaired, and where live stock
are using the field, gates must be kept closed.
.
This letter eovers the taking of the approximate amount
of material below shown:
Approximately . . . . . . loads ...... @ ..•.•. c per load.
Approximate1y 35000 Cu Y ds @ 0.015c per Cu Yd.
Approximately ...... acres soil @ $ ...... per acre.
Crop or other damage $ ........... .
Amount of soil used to be determined by measuring soil
in the place on road.
The above material to be taken during the period from
March 1, 1933 to July 1, 1933.
Yours very truly,

N. T. COX

Owner
Agent
Tenant

Address
Original for District Office
1 Copy for Landowner, Agent or Tenant
1 Copy for Richmond Office
1 Copy for Resident Office
Plf's Ex.
No. 45
page 285 ~ CO:Ml\fONWEALTH OF VIRGINIA
DEPARTMENT OF HIGHWAYS
State Route 44
County Sec...... .
Proj ...... .
Virg·inia Department of Highways,
County Pittsyl.
Ringgold, Virginia.
vania-Halifax

C. A. Ragland v. Commonwealth of Virginia.
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ATTEµ.'-rTION C. B. Leech DISTRICT ENGINEER
Gentlemen :I hereby agree to allow your employees to enter and becure
materials described below, it being understood thut (I) or
(Lien Holder) am to be paid monthly for same, and that my
property will not be damaged any more than is necessary
to execute the work. If it is necessary to make new roads
the land will be replaced in as near the original condition
as vossible, after the work is completed, or if the present
roads arc used they will be left in as good condition us found.
The pit or field, from which the material is taken, is to be
left in a smooth condition and where it is possible to drain
the pit mnpJc open ditcl1es must be left.
Fences, where cut, must be repaired, and where live stock
are using the field, gates must be kept closed.
This letter covers the taking of the approximate amount
of materials below shown:
Approximately ...... loads ...... @ ...... c per load.
Approximately 9440 Cu Yds soil@ 0.015c per Cu Yd.
Approximately ...... acres soil @ $ .... per acre.
Crop or other damage $ ....... .
The above material to be taken during the period from
April 1, 1933 to July 1, 1933.
Yours very truly,
N. T. COX
ELIZA H. OOX
Ringgold, Va.
Address
Original for District Office
1 Copy for Landowner, Agent or Tenant
l Copy for Richmond Office
1 Copy for Resident Office

Plf's Ex.
No. 46

Owner
Agent
Tenant
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page 286} Office Phone F-159
l\TELLO L. TEER

Grading Contractor
Durham, N. C.
April 15, 1932
Department of Highways
Richmond, Va.
Gentlemen:
I am returning herewith your affidavits #1; #2 and #3
which I trust you will find properly executed.
Thanking you for forwarding them on to the proper department and with much respect and best wishes I beg to
remain,
Yours very truly,
NELLO L. TEER

NLT/HT
Dft's Ex.
No. 48
page 287

~

COMMlONWEALTH OF VIRGINIA
DEPARTMENT OF HIGH,VAYS
RICHMOND
(Letterhead of Dept.
of Highways ; nnmes
of officers omitt~d)

In Reply Please Hefer To
Route No. 58 Project No. 752HB5,6
8.95 Mi. W. Turbeville
2.82 Mi. "\V. Halifax Co. Line
l\Ir. H. G. Shirley,

November 29, 193H.

Commissioner.
Dear Sir:
Herewith letter dated October 28th from :Mr. C. A. RaO'land, Louisburg, N. C., requesting allowance of overhaul t~n

U. A. Ragland v. Commonwealth of Virginia.
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soil used on Project 752HB5,6. Our specifications stutc thut
no overhaul will be allowed on soil, howeyer, the soil situation on this project was very unsatisfactory and the contractor was given permission to secure his soil from u pit on
tho adjoining project, whore he had opportunity of using his
11owor shovel in a bank, approximately ten feet high. The
royalty cost on the material in the pit was 1 ~~c per cubic
yard. The royalty price on the amount of fiel<l soil secured
for the job was 3.4c per cubic yard.
The District Engineer recommends that we pay 1\fr. Haglund, in lieu of overhaul, the difference in royalty price on
the two different materials, which is 1.9c per cubic yard, and
for the amount of material gotten from the pit S,891.42 cubic
~mrds, amounts to $168.94.
I recommend the allowance of this amount.
Yours very truly,

C. S. MULL.F.:N
1\1-B
Deft's Ex.
No. 51

B
Chief :mngincer

~

ut

Z

?

page 288 ~ COMMONWEALTH OF VIRGINIA, DEPARTMENT OF HIGHWAYS
Richmond, Virginia, Tuesday, Oct. 11, 1932.
Route 44
3.9 Miles 10"20' Top Soil or Natural Sand Clay Mixture
Project F752HB5, 6
Halifax & Pittsylvania Cos., Va.
8.95 Mi. W. of Turbeville-2.82 Mi. W. Halifax County Line
Items .
11 Acres Clearing & Grubbing
163,617 Cu. Yds. Regular Excavation
580 Cu. Yds. Concrete, Class "A"
38 Cu. Yds. Concrete, Class "B"
(H , 192 Lbs. Metal Reinforcement
22 Concret~ Right of Way :Monuments
456 Lin. Ft. 15-inch Pipe
486 Lin. Ft. 18-inch Pipe
350 Lin. Ft. 24-inch Pipe
154 Lin. Ft. 36" Pipe
240 Cu. Yds. Rip-Rap
12,595 Cu. Yds. Top Soil
BRIDGE OVER WOLF'S BRANCH &
SANDY CREEK

1
50. 00
.20
13.00
13. 00
. 035
1. 50
. SOX
1. 00
1. 50
3. 00
1. 50
. 25
6,625.67
5,330.87

2

3

50.00
.30
.21
.20
14.00
14.00
12.50
12.00
.035
.035
2.00
1.00
l.OOX
.75X
1.15
.85
1.20
2.00
2.40
4.25
1.00
1.50
.25
.21
6,697.38 7,425.00
5,562.18 6,017.20

.......... Time to Complete .......... 180 Days From Date of Award ......... .

4-8

00

=

"'8
'"I

(I)

....<
'"I

<1,3.

e.
Sil

1.

2.
3.
4.
5.
6.
7.
8.

Contractors
C. A. Ragland
N ello L. Teer
The Const. Engr. Co.
W. W. Tuck & Son
Chandler Bros., Inc.
T. C. Laramore Pav.
& Cont. Co., Inc.
Tunstall Johnson Co.
Haymes Const. Co.

Addresses
Louisburg, N. C.
Durham, N. C.
Ripley, W. Va.

Virgilina, Va.
Virgilina, Va.
Danville, Va.

Net

10%

Total

Cost
per Mile

$60,785.21 $6,078.52 $66,863.73 $17,144.54
62,071.83
63,421.14
65,561.03
70,120.73
75,852.47

Norfolk, Va.

78,071.35

Chatham, Va.

91,641.68

X denotes Corrugated Metal
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page 289 } COMMONWEALTH OF VIRGINIA
DEPARTMEN'r OF HIGHWAYS
.
RICHMOND

(Letterhead of Dept.
of Highways; names
of officers omitted)
SPECIFICATIONS:

March 22, 1932.
Messrs. R. P. Ellison,
J. l\L Hagan,
C. B. Leech, Jr.,
S. C. Liggett,
T. F. Loughborough,
W.W. McClevy,
C. M. Moyer,
,J. H. ·walker,
District Engineers.
Gentlemen:
You have recently been sent an errata sheet dated January 1. 1932, to be used with Specifications of ,January 1, 1931.
Please study these errata sheets very carefully and mark
your specifications where changes are made, and l1ave your
Resident Engineers and Inspectors do the same.
Very truly yours,
C. S. MULLEN,
Chief Engineer,
By G. T. LEl\Il\f ON
G. T. LEMMON,
Assistant Engineer, Construction.

GTL:P
Deft's Ex.
No. 54
page 290 }

The foregoing exhibits were a]so introduced in
evidence on behalf of the plaintiff nncl of the defendant respective}~·, as hereinafter clenotecl, to-wit:
Exhibit I, being printed and typewritten proposal contrad
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and bond, enb'\red into between petitioner and the CommonWP-alth of Virginia, dated October 21, 1932 covering highway
·
project # F752HB 5-6, introduced by plaintiff.
Exhibit 2, being p1·inted pamphlet Virginia Department of
Highways Specifications, dated January 1, 1931, pages 1 to
160 both inclusive, introduced by plaintiff. Being· the same
pamphlet exhibited with plaintiff's petition.
Exhibit 31, being another pamphlet of Standard Specifications, Virginia Department of Highways, dated January 1,
1931, containing errata sheets in· rear of page 160, given by
\V. C. Thomas, Office Engineer, Virginia Department of Highways, to C. A .. Ragland, in 1933, filed with evidence of petitioner, C. A. Ragland.
Exhibit 32, being estimates of engineers Department of
Highways on Project F752HB 5-6, covering work done by
petitioner on said project during mouths of March to November, 1933, introduced by petitioner with his evidence.
Exhibit 33, being contract between petitioner and said Department of Highways, covering project #S652A-1 for work
in Sussex and Prince George Counties, Virginia, in 1929, filed
with evidence of plaintiff, C. A. Ragland.
Exhibit 34, being contract between C. A. Ragland and Commonwealth for work in \Vaverly and Prince George Counties,
Virginia, being Project #S626G-1, introduced with evidence .
of plaintiff C. A. Ragland.
Exhibit 35 being contract between petitioner and Commonwealth dated June 2, 1932, covering work on Project
F752AEB-1 in Halifax County, Virginia, near Turbeville, introduced with evidence of pP.titioner, C. A. Ragland.
Exhibits 36 to 40, both inclusive, being 5 printed and bound
pamphlets of Virginia Department of Highways Specifications, dated January 1, 1931, containing pages 1 to 160 both
inclusive, introduced with petitioner's evidence.
Exhibit 49, being contract dated Aug, 30th, 1932, Project
F752H covering section of hig:hway route #44, adjoining and
to thA west of section of hig;hway constructed under contract
in suit, and engince1· 's estimates covering work under said
contract, attached thereto, introduced with petitioner's evidence.
Exhibit 50, being contract entered into between Department of Highways and plaintiff's witness, Nello L. Teer, dated
December 16, 1931, covering- Project S719CB-1, introduced in
evidence by defendant.
page 291 ~ Exhibit ·50-A, being another bound pamphlet
Virginia Department of Hig·hways Specifications
·c1ated ,January 1, 1931, containing pages 1 to 160 both inclu-
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sive, identified by the sig11ature of H. G. Ragland, and introduced by plaintiff with the evidence of said witness ..
Exhibit 52, "Enata Sheet January 1, 1932 To Be Used
·with Specifications January 1, 1931", containing printed
pages I to VI both inclusive, introduced by defendant with
evidence of defendant's witness, C. H. Haymes.
Exhibits 55, 56, 57 and 58, being four checks of defendant
issued to petitioner under contract in suit, filed by defendant.
The foregoing evidence and exhibits on behalf of the plaintiff and of the defrmdant respectively, as hereinbefore denoted, is all of thP. evidence that was introduced on the trial
of this ca use.
Pursuant to Section 6357 of the Virginia Code of 1936, and
to the stipulation and agreement of counsel for the respective
parties, it is ordered that in copying the evidimce the above
mP.ntioned exhibits, to-wit, Nos. 1, 2, 31, 32, 33 to 40 both inclusive, 49, 50, 50-A, 52 and 55 to 58 both inclusive, shall be
omittP.d from thP. transcript of the record and the originals
of each of said exhibits, instead of being copied into the record,
shall be vroperly identified by the clerk of this court, and
transmitted to the ,Clerk of the Supreme Court of Appeals of
Virginia, to be used at the hearing of this case before said
Supreme Court of Appeals of Virginia, to the same effect as
in this court.
'IF.STE: This 30th day of September, 1937.
JULIEN GUNN, Judge.
page 292

~

CERTiiF'ICATE OF EXCEPTIONS NO. 2.

The following instructions designated as Instructions #1,
2, 3, 4., 5 and 6 respectively, given by the Court are all of the
instructions granted on the trial of this case, both for plain·
tiff and defendant.
page 293

~

INSTRUCTION NO. 1
Given.

The Court instructs tl1e jury if they believe from the evidence that plaintiff, C. A. Ragland, submitted his bid to the
Virginia Department of Highways on October 11, 1932, coverin~ PTOject #iF 752HB 5-6, and based his bid for digging.
hauling and spreading approximately 12,595 cubic yards of
top soil or natural sand clay mixturP at the price of 25~ per
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cubic yard, under tl1e provisions of Section 9, headed "Top
Soil or Natural Sand Clay :Mixture", page 80 of the Department of Highways specifications in the bound pamphlet dated
January 1, 1931, containing a provision to the effect that all
soil shall be deposited as dirP.Cted by the engineer within the
free haul of one thousand (1,000) feet, with" an allowance of
one (1) cent per cubic yard per 0110 hundred (100) feet would
l1e made for overhaul in excess of one thousand (1,000) feet;
without knowledge or without means of knowing that at that
time there had becm an amendment or change in such basis
of pay for overhaul, and that said Virginia Department of
Highways as of October 21, 1932, notified -plaintiff that the
~ontract for said project had been awarded to him, and that
plaintiff, relying upon the specifications dated January 1,
1931, not containing the amendments effective January 1.
193:!, submitted his bid upon the allowance of overhaul signed
the proposal, contract and bond dated Octopage 294 ~ her 21, 1932, in good faith, and without knowledge
or without means of knowing that at that time
that the above basis of pay for overhaul had been changed
or amended by the Highway Commission: And if the jury
further believe from the evidence that said plaintiff, in the
performance of said contract, overhauled material used for
to11-soiling· the highway in question, said plaintiff is entitled
to recover of the defendant onf'! (1) cent per cubic yard per
one hundred (100) feet for all overhaul which the jury believe from the preponderance of the evidence he made in the
11erformance of said contract, in excess of one thousand
(1,000) feet, and the jury may allow interest from such date
»s they think proper from the evidence.

pnge ~95

~

INSTRUCTION NO. 2
Given.

The Court instructs the jury that under the contrnct the top
soil or natnral-mixtur<' of sand and clay was to be furnished
hy the Department of Highways from fields or pits designated
by the Engineer or Inspector and that before plaintiff could
u~P. surfacing material, it first had to be approved by the EngfoPP.r or Inspootor.
page ~6

~

INSTRUCTION NO. 3
Given.

The Court instructs the jury that, if they believe from the
evidence that the plaintiff knew, or by the exercise of reason-
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able care should havP. known, that the State Highway Department had amended the standard specifications so as to
eliminatP. the payment for overhaul of top soil, and such
amended specifications were in full force and effect on October 11, 1932, and were on file in the office of the Highway
Department, to which the plaintiff had access at the time he
bid on the contract involved in this action, then the verdict
should be for the defendant, even though he did not avail
himself bf this opportunity.
page 297

~

INSTRUCTION NO. 4
Given.

The Court instructs tlw jury that the burden is on the
plaintiff to prove by a preponderance of the evidence that
the contract entered into between the plaintiff and the ComrnonwP.alth of Virginia, dated October 21, 1932, specifically
provided for the payment for overhaul of top soil before he
can recover.
page 298}

INSTRUCTION NO. 5
Given.

The Court instructs the jury that the plaintiff is charged
with knowledge relative to the change in general speeifications which his bookkeeper, "\V. B. Barrow, had or should
, have had ( prior to the execution of the contract) by the exercise of that care usually exercised under such circumstances
by prudent business men.
page 299

~

INSTRUCTION NO. 6
Given.

The Court instructs the jury that the specifications of Jann- ,
ary 1, 1931, with the amendment in the errata sheet of January 1, 1932, <ionstituted a part of the contract in question,
if you believe from the evidence that the plaintiff knew, or
by the exercise of reasonable car" should Jmve known, that
this amendmP.nt l1ad been made tmd such amendment was on
file in thP office of thn Highway Commission at the time the
plaintiff made his bid and executed his contract, then he
is not "ntitled to overhaul bP.causc the amendment as embodiP.d in the Prrata sl10ct eliminated overhaul in tl1is contract.

0. A. Ragland v. Commonwealth of Virginia.
page 300

~
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TESTE: This 30th day of September, 1937.
JULIEN GUNN, Judge.

page 301

~

CERTIFICATE OF EXCEPTIONS NO. 3.

The following instruction, designated as Instruction A, requested by the plaintiff, was denied:
"INSTRUCTION A."
"The Court insb-ucts the jury if they believe from the evidence that plaintiff, C. A. Rap;land, submitted his bid to the
Virginia Department of Highways on October 11, 1932, covering project #F 752HB 5-6, and based his bid for digging, hauling and sprending approximately 12,595 cubic yards of top soil
or natural sand clay mixture at the price of 25¢ per cubic yard,
under thP. provisions of Section A, headed '' Top Soil or
Natural Sand Clay Mixture", page 80 of the Department of
Highways specifications in the bound pamphlet dated J anuary 1, 1931, containing the provision that "all soil shall be
depositP.d as directfid by the engineer within the free haul of
one thousand (1.000) feet, and an allowance of one (1) cent
per cubic yard pr.r one hundred (100) feet would be made
for overhaul in excess of ono thousand (1,000) feet; and that
said Virginia Department of Highways as of October 21,
l9::l2, notified plaintiff that the contract for said project bad
been awardNl to him, and at that time furnished plaintiff
with a copy of the above nrnntionecl specifications, and tbat
plaintiff, relying thereupon, signed the proposal contract and
bond elated October 21, 1932; and if the jury flll'ther believe
from the ,wiclence that said plaintiff, in thr. performance of
said contract, overhauled material used for top-soiling the
hhd1way in question, said plaintiff is entitled to recover of the
defendant one (1) cent per cubic yard per one hundred (100)
feet for all overhaul which the jurv believe from the preponderance of the evidence Im made ii1 tho performance of said
contrnct, in excess .of one thousand (1,000) feet."
And the plaintiff excepted upon the following ground:
"That the plaintiff in this case cannot be estopped into the
making- of a contract, that the making- of a conpagr. 302 ~ tract involves the mutual consent of the parties
nncl there must be a mP.eting of the minds of the
parties on the subjP.ct matter of thP. contract. The contract
·sin writing-. It refers specifically to page 80 of the Standard
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Specifications of 1931. The index to the book covering top
soil refers to that page and that section or chapter, and in
the public advertisement nothing was said with reference to
any· change in the specifications. In the proposal that was
mailed to the contractor, on which he submitted his bid, prepared by the Highway Department, reference is made to page
80 of the specifications. After the proposal had been received,
twPlve or fifteen days later, the State accepted his bid and
SPnt him four copies of the contract and with that contract.
they sent him a bound volmue of these specifications. If
there had been any mistake or any question of estoppel entering into the contract, that estoppcl is chargeable to the Highway Department and not to the plaintiff. It isn't a question
of the Chfof Engineer making a change in the specifications.
They didn't apply generally to all contracts. The evidence
from the Chief Engineer and Commissioner Shirley is to the
effect, and the other evidence in the case shows clearly, that
various and sundry changes werf! made from time to time and
whenever they we1·e made they were embodied in the .JJroposal
as a special provision and that was made a part and parcel
of tl1e contract.
"Under thosP circumstances we contend that as the contract is in writing, and refers specifically to the allowance of
overhaul, it is the function of the Court to construe that contract as actually written and that the plaintiff cannot be bound
by some other and different specification which is not referred
to in the contract.''
TESTE: This 30th day of September, 1937.
JULIEN GUNN, Judge.
page 303

~

CERTI,FICATE OF EXCEPTIONS NO. 4.

.After the refusal by the court of Instruction A tendered
by plaintiff, and plaintiff's exception to such refusal, plaintiff
then requested the court to grant the following instruction
desig1mted as Instruction A-1, which request was denied:
"INSTRUCTION .A-1."
"The Court instructs the jury if they believe from the evidencP that plaintiff, C. A. Ra~land, submitted his bid to the
Virginia Department of Highways on October 11. 1932, covering project #f 752HB 5-6, and based his bid for digging, haul-
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ing and spreading approximately 12,595 cubic yards of top
soil or natural sand clay mL·dure at the price of 25¢ per
cubic yard, under the provisions of Section A, headed "Top
Soil or Natural Sand Clay Mixture", page 80 of the Department of Highways specifications in the bound pamphlet dated
January 1, 1931, containing a provision to the effect that all
soil sliall be deposited as directed by the engineer within the
free haul of one thousand (1,000) feet, with an allowance of
one (l) cent per cubic yard per one hundred (100) feet would
bP. made for overhaul in excess of one thousand (1,000) feet;
without knowledgP. at that time of any amendment or change
in such basis of pay for overhaul, and that said Virginia Department of Higlnvays as of October 21, 1932, notified plaintiff that the contract for said project had been awarded to
liim, and at that time furnished plaintiff with a copy of the
above mm1tioned specifications, and that plaintiff, relying
upon the allowance of overhaul signed the proposal, contract
and bond dated OctobP.r 21, 1932, in good faith, and without
knowledge at that time that the above basis of pay for overlmul had been clianged or amendP.d by the Highway Commission; And if thP. jury further believe from the evidence
that said plaintiff, in the performance of said
page 304 } contract, o,·erliauled material used for top-soiling
the highway in question, said plaintiff is entitled
to recovP.r of the clP.fendant one (1) cent per cubic yard per
one hundred (lOO) feet for all overhaul which the jury believe from the prcp6ndcrance of the evidence he made in the
l)crformance of said contract, in excess of one tbousan<l
(1,000) feet, and the jury may allow interest from such date
ns they tliink proper from the evidence."
And the plaintiff excepted for the following reason;:-·

"We request this instruction bPcause it is our theorv that
if 1\fr. Ragland actP.d in good faith and submitted the proposal
nncl entered into tlie contract without any actual knowledge
of the change in tbe specifications, and the State led 11im into
this beliP.f through error or mistake, he is not bound and
should not be hound by any means of knowledge which he
niig·ht 11ave acquired whicl1 is contrary to the information and
advices furnis11ecl him by the State.''
TESTE: This 30th day of September, 1937.
•JULIEN GUNN, Judge.

284

· Supreme Court of Appeals of Virginia

page 305

~

BILL OF EXCEPTIONS NO. 5.

Be it Remembe1·ed, that after plaintiff had 1·equested Instruction A. which was refused by the court over plaintiff's
exception, and after plaintiff had offered Instruction A-1,
\\hich was refused by the court over plaintiff's exception,
the court amended Instruction A-1 as requested by plaintiff,
and gave this Instruction as #1 as copied in certificate of
excP.ptions No. 2, after the same was amended by the court
by thP. insertion in said instruction in two instances of tho
phrase "or without means of knowing". To which amendment to said Instruction A-1 as offered. and to the giving of
said Instruction A-1 as anJP.nded. the plaintiff by counsel excepted, on the ~rround th1{t actual knowledge of the disallowance of overhaul by plaintiff before the contract was made is
necessary to bind the plaintiff, and unless he had such actual
knowledge and understood the amendment was applicable to
his bid. l1e cannot be bound by such amendment, nnd if he
acted in good faith and without actual knowledge, he is entitled to recover; and knowledge he might have acquired, but
which he in fact did not have, is not binding on him. Therefore the amendment is prejudicial to plaintiff, and said plaintiff tenders this, llis bill of exceptions which lrn prays may
be signed, sealed and made a part of the record, which is accordingly done.
TESTE: This 30th day of September, 1937.
JULIEN GUNN, Judge. (Seal)
page 306

~

:CERTIFICATE OF EXCEPTIONS NO. 6.

The following instruction, designated as Instruction B., requested by the plaintiff, was denied:
"INSTRUCTION B.''
"The Court further instructs the jury if they believe from
the evidence that thn provision contained in errata sheet of
J·amrnry 1, 1932, to the effect that "nll soil slrnll be deposited
as directed by the enA"ineer, no allownnce will be made for
overhaul." was int~mlecl by the Virginia State Highway Department to operate as an amendment and substitute for the
provision for oYcrhaul contained in "Section 9" page 80 of the
Department of Highwn)'S' specifications, dated .Januarv 1,
rn:n, only when plam\ or information furnished hy the liigl1way department for the top-soiling of tl1e highway showed tho
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places from which top soil was to be obtained, and if the jury
further believe from the evidence the Highway Department
did not disclose to Ragland, before the contract was executed,
the places from which top soil was to ,be obtained, or the distance that same had to be hauled, and Ragland had no information before said contract was entered into as to the distance
of the haul or location of pits, then the Court tells the jury
that said amended basis of pay for overhaul forms no part
of the contract in this case.''
i'he plaintiff excepted upon the following grounds:
""\Vith rnfcrence to Instruction B we contend that if the
Highway Department adopts and promulgates a general
amendment to the specifications which form part of a contract which may be let thereafter, if the jury believe from the
evidence that that so-called amendment was not intended by
the Department itself to apply to the contract in suit, then
certainly the plaintiff is entitled to recover because if it wasn't
intended by the Department to apply, that is, if that amendment of page 80 of the specifications is not applicable and
could not be npplied to the facts and circumstances of thi:;
case, then certninly it can form no part of the
page 307 } contract, and it does seem that is an issue for the
jury, and in this connection we ask your Honor
at this time to permit us to have read to the jury the e:vidence
of 'Mr. Teer. ,ve did not introduce Mr. Teer for the purpose
of cstablishinµ; a custom which would change the terms of
the contract. He was in a hurry to get away and I thought
in getting the evidence before your Honor we would probably
have accomnlished our purpose, whether it got to the jury
or not. hut here is the situation about that: He is a man apparently comp<'tent and capable and both l\Ir. Ragland and
l\fr. TeP.r say that they had never entered into a contract in
their lives, and they had been doing this business for years,
where tbP.y WN'C called upon to bid a definite price for dig;ring, hauling and spreading surfacing material without knowing or bP.ing shown the place from which the soil was to he
obtained. The fundamental reason for that is that the cost
of hauling a truck load of top soil for 1,000 feet, including the
digging and spreading, is around twenty-five cents. Then it
is agreed by everybody as a matter of plain common sense if
you havP. to lmul material a mil~. five times further than a
thousand f cet, that the cost of that transportation for 4,280
feet morP. is an cssP.ntial and a very material element. ,vc
have in this contract provisions that call for building bridges,
digging, grading, and a11 tllllt sort of thing·, and I call attention to this other phase of it: Here is a cut, five hundred
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yards of cut. and here is a fill o,·e1· here of a guarter of a
mifo. The man is given the detailed plans, profiles, and all
that. He has to calculate on the grading, how many cubic
yards of soil he bas to take out of this cut, where he has got
to place it und how far he has got to haul it. I submit it is a
question for the jury from the explanation made by tlie
IP.arned gentleman in the Highway Department, that they
could not honestly aud frankly have intended that this
amended specification, which says to a contractor or prospective bidder that no overhaul shall be allowed on
page 308 ~ this project, should apply excP.pt where they first
tell that man tlrn distance he has to haul such
material."
The Conrt: ''You are drawing an inference from a lack
of lmsis. You are at.tempting to sho·w by this North Carolina
man what was the custom in th<> various states. States vary."
.TudgP. Brown: "I am not attempting to show the custom.
What I am trying to show is, as n practical common-sense
business proposition, that that specification cannot apply
and was not intended to apply."
The Court: "'1.'e have evidence beforP. the jury to the effP.ct that the Highway Department did not designate any pit
and they W<'nt there nncl bid on it themselvP.s, hoping to get
within a certain distance from the construction work. You
have to have evidence to show w]mt the intention was.''
J"udge Brown: "It is to be drawn from tlrn facts and circumstances.''
The Court: "Sonwtimes they designated the place and
sometimes thP.y didn't. There isn't :my evidence here at all
showinK that it was the duty of the Highway Department to
designate it."
.TudgP. Brown: "You are submitting to the jury the question as to what specifications formed a part of this contract.
If it is an issue for the jury to determine-what contract was
actually made and whether Mr. Ragland had knowledge or
means of knowing;, and contracted, with reference to this
amended specification, we seriously contend, that if the Highwav Department itself did not intend that this amended
specification should apply where it did not designate the pits,
or ulaces from which the soil was to be taken, then it necessarily follows that there WijS some provision of the contract
that covered and that provision was the old specification allowing overhaul, or P.)se there was no meeting of the minds."
TESTE: This 30th day of September, 1937.
JULIEN GUNN, Judge.
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CERTIFICATE OF EXCEPTIONS NO. 7.

The following instruction, designated as Instruction D, requested by t11e plaintiff~ was denied:
"INSTRUCTION D."
"Thn Court furtl1er instructs the jury if they believe from
the nvidence plaintiff made his bid based on the allowance of
overluml of 1 cent per cubic yard per 100 feet for all overhaul of surfacing material in excess of the free haul of 1,000
feet, and that the Department of Highways intended that no
overhaul should be allowed. and that by reason of a mutual
mistake there was no meeting of the minds of the parties,
as to the amount to be paid for the work and labor performed
by plaintiff and accepted by defendant, plaintiff is entitled to
1·ecoveJ1 in this action for the reasonable value of his work
and labor in loading, hauling and spreading the surfacing,
material. less the unit price of 25¢ per cubic yard heretofore
paid by the defendant for obtaining and spreading the matnl'ia l nnd for hauling same 1,000 feet.''
The plaintiff excepted for the following reasons:
"Our rnason for requesting Instruction D is that it is
fundamental contract law that if there has been no meeting of
the minds of tlrn parties as to a material and essential element of the contract. ancl the plaintiff performs labor and
senices which are accepted by the defendant, then, in Equity
and good conscience plaintiff is entitled on a quantum, nJ,eruit
basis to rP.cover. because there was no meeting of the minds
of the parties, and they never agreed as to any material element of the contract. Plaintiff here furnished labor of the
admitted Yalue of the amount sund for. which was accepted
by dP.fendant. HP. submitted his bid expecting to be allowed
overhaul if earned. and if the amended speci;fication disallowinA' ovP.rhaul was infoncled to be applicable to this contract by the Highway Depa rhnent, there was no meeting of
thP. minds of the parties on the essential element of contract
price.''
·
TESTE: This 30th day of September, 1937.
•TULIEN GUNN, Judge.
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CERTIFICATE OF EXCEPTIONS NO. 8.

Be It Remembered that while plaintiff's evidence in chief
was being taken before the jury, on direct examination plaintiff's witness, ~- L. Teer, was asked certain questions and
made certain answers ; to which evidence the defendant objected, and the court sustained the objections of defendant's
counsel to said questions and answers. and refused to admit
the same as evidence before the jury. To which action of the
court in sustaining said objection and in 1·efushig to admit
said questions and answer.s in evidence before the jury the
plahttiff by counsel excepted.
Whereupon the following questions were nsked and the
fvllowing· nnswers were made by said witnPss in the absence
of the jury:
By ,TndgP. Brown:
"Q. First I want to ask you whether in your experience as
a contl'Uctor you have ever bid on digging, hauling and spreading top-soil where the µroposal or specifications provided no
overhaul was to be allowed, whern the clay pits or places
from which the top-soil was to be obtained were not shown
or designated on the plans or sl1own to yon before the contract
was made?
Mr. Tyler: ·we object to that question on the ground that
this witness is going to testify that he was experienced in four
or fivP different stntes and his experience in those other states
wouldn't have anytl1ing to do with this particular contract
here.
The Court: The question involved hP.re, gontlernen, as I
conceive it, is whether or not tllat contract contained that provision. That sole question here is on this single contract and
not what was the custom in otlier states or in this state. I
will sustain t11e objection .
•Judge Brown: We save the point: Will Your Honor hem·
.me a moment on that; permit me to explain 1 If your Honor
pleases, the situation in our view of the matter is t11is, tliat if
we assume for instance that this contract carried a provision
to the effect that no overhaul is to be allowed,
page 311 ~ that if on the clny that the project was shown to
the prospective bidders it had been solemnly announced to tl1C prospective bidders that no overhaul ,vou1d
he allowed on the job, thnt the contract could not have been
lP.t on that ,basis. In other words. our contention ir vour
HomH' pleases, is tl1is, and we think it is perfectly so~ncl, iegal
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and logical, that as a practical matter, assuming the Highway Department adopted this change in policy and assuming
that they, by a circular letter notified the contractors that
they had adopted this change in policy that the provision of
the specifications to the effect that no overhaul could be allowed, that provision is conditioned and dependent and must
of necessity have been conditioned and dependent upon the
fm·ther fact that the pits or places from which the soil was
to be obtained were to be dnsignated before the contract was
made. for this n~ason: Your Honor will observe that it is
obliged to be. It costs mn, say, five cnnts a mile to operate
au automobilP.. I can haul a cubic yard of dirt one thousand
yards for a certain price. It certainly will cost me more to
haul it two thousand yards or three thousand yards or one
mile or two miles or three miles, so that our contention is that,
no matter what the situation may be with reference to the
errata sheet, it is obviously true here that the Highway De..
partment could not have intended this provision to apply to
work done where the clay pits were not designated beforehand, that it wasn't their intention to do it, and what we want
to show b,• this witness is that-we don't ask him to construe
the contract, but we want to nsk him ns a practical matter
'"·hether that provision in a contract could be applicable in the
nature of this business where the clay pits or
page 312 ~ places from which the soil was to be obtained were
not designated beforel1and.
The Court: I think, l\fr. Brown, that is a question of argument to the Jury when you come to argue this case and not an
argument on the admissibility of evidence. Your contention
is that that erratn sheet was not in the specifications which
you received and that yon were not cognizant of the errata.
sheet or change of that page 80. On the other hand, the Commonwealth is contending that you did have knowledge of it,
that they sent it. t.o you in a letter which they wrote you, a
circular letter which they posted to all contractors registered
in the Highway Department's officP.. So thP. objection will
have to be sustained.
•Judge Brown: ,vm you let me have him state for the
record what the ·answer would be?
N ofo: The .Jury retirP.d and tlie following testimony was
given in the absence of the ,Jury.
'' Q. (Tho question was read ns follows: First I want to
ask yon whether in your experience as a contractor you have
ever bid on digging-, hauling and spreading fop-soil where tlrn
proposal or specifications provided no overhaul was to be
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allowed, where the clay pits or places from which the topsoil was to be obtained were not shown or designated on the
plans or shown to you before the contract was made?)
"A. No, sir.
By Judge Brown:
"Q.
you explain why that is the universal custOIJl or
why that situation exists?
"A. I would have to answer that question in
page 313 } this way: If I go to ml!ke up a price on a job, first
you consider, of course, your excnvation and in
most instances the plans have balance points set up which
govP.I·n the length of the haul.
"Q. You are now speaking with reference to excavations¥
"A. That is with refer<lnce to excavations. In most instances-in fact all instances where overhaul is not allowed,
they give you a sketch showing the location of the pits where
the material is to come from and then, of course, you use that
sketch to determine tlle length of your haul and after you
arrive at the length of your haul, which is very material in
yom cost, you break down that into so much for loading, so
much for hauling, so much for spreading, so much for manipulation and so much for finishing. If overhaul was going to be
allowed you would work that on the basis of whatever the
free haul is sp<lcified in the specifications. If that free haul
happened to be one thousand feet and overhaul was to .he
allowed, you wouldn't consider the overhaul from that point
on because the specification usually provides that you be allowed so much per station for that overhaul.
"Q. In other words, Mr. Teer, as I understand you-

,vm

The Court: That is pcrfectly plain.
By .Judge Brown:

"Q. Could you or any contractor bid on digging, hauling
and spreading top-soil where no overhaul was to allowed,
wllC'rc the clay pits were not desih"lmted beforehand, and make
a hicl that woulc1 be an honest ancl fnir bid to the contractor
or to the State of Virginia 1
"A. No, sir.
"Q. The reason for that ·is what?
Tbe Conrt: That is clear to mP. but yon want to get it in
the record .
•Judge Brown: Of course, you ultimately will construe the
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contract but here is the situation we are placed in
page 314 } by the pleadings: Originally we started out on
the theory that in this case if the Highway Deparhnent intended that a certain proV'ision should be in the
contract and l\Ir. Ragland bid on the work not understanding
that that was a part of the contract, there was no meeting of
the minds of the parties and, therefore, wo should have a right
to recover on a qua-ntum nieruit basis. The State has received thP. work. there is no question amout the quantity, no
question about the amount, and we are able to prove the
proper value. :Mr. Tyler sent me u letter in which ho said he
had- presentP.d an order to you and was enclosing a copy of
thP. order but he failed in some way to enclose the copy of the
order and I wrote back to him and he then sent me a copy of
the order which he submittP.d to you and which I understand
bad been ente1·ed. Merely to keep the record straight, I want
to except to striking out that part of the petition and now
ask to be permittP.d to ask this witness and introduce evidence showing the cost and the reasonable value of this overhaul.
The Court: That isn't necessary. You have agreed on
the amount.
Judge Brown: If Your Honor comes to the conclusion that
thP.re was no meeting of the minds of the parties, then I think
WP would be relegated back to establishing what the reasonable value of this was.
The Court: If there were no meeting of minds and no contract, then you would recover this amount, the amount that
is specified. I thought both sides agreed to that.
B:'\' ,Tudge Brown:
"Q. l\fr. Teer, is the base price of 25 cents for digging, hauling and spreading top-soil in 1982 on this job here with an
overhaul of one cPnt JJer cubic yard per hundred feet a reasonable and fair price for that work f

page 315 }

:Major Gibson: That question is objectionable
as put.
The Court: The1·e is no dispute about that. The Commomvealth agrees that if you arc entitled to recover you are
entitled to reC'ovcr the whole amount.
J uclgP Brown: Even on a quantum m.eruit basis?
}.[ajor Gibson: As I understand it, Judge Brown wants
evidence in which would otlrnrwise be excluded under your
rulin~. As I recall, yon ruled that they must depend for
their
recovery upon the contract. We say tl1at if they sustain
,
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that proposition, then they are entitled to the amount for
which they sued but, as I understand it, this evidence is offered
in this case to meet a situation which might arise in case your
Honor changes your ruling or your ruling is not sustained if
thP.re should be au appeal. In othnr words, it is adduced for
the purpose of showing what would be fair pay for this overhaul on a basis of quantmn nieruit, although, you have heretofore ruled out the quantum meruit.
The Court: If hP. wern to recover on the basis of qua1itu.1n tneririt he is entitled to recover the amount sued for because you have agreed that the Commonwealth has gotten
that work and if they are entitled to rceover they are entitled
to recover that amount.
l\fajor Gibson: I didn't so understand that. ·we agreed
that if lie is entit1'~d to recover under his contract which provides for a certain amount for overhaul, that t11e overhaul
was done and the distance was properly calculated, so that if
he recovers on the contract, then he is entitled to recover the
amount for_ which he sued but then when you go to a question
of quantum mernit it is an entirely different proposition.
The Court: Are you taking the position, Major, that if they
are entitled to recover on the contract they are enpage 316 ~ titled to recover the full amount agreed on 1
:Major Gibson: Ycs.
The Conrt: But tbP.y would be entitled to recover Jess on
the basis of quantum meruit? I understood the position of
the CommonwPalth was that it had gotten that much work,
all of that work has been done, and if it were on a contract
allowing them to the overhaul they would be entitled to 1·ecovPr this amount. That is on a quantum mer-uit basis; they
merit that amount if t1u1y are entitled to recover at all. If
you take that position I am going to let thJs evidence in.

By Judge Brown:
"Q. I want to ask you whether or not as applicable to this
particular project in 1932 the price of 25 cents per cubic yard,
plus the overhaul of one cent per hundred feet for digging,
hauling and spreading this top-soil, was a reasonable price!
"A. Yes, sir.
The Court: ,vhat is the 25 CPnts for, Judge?
.Judge Brown: That is the base price.
The Court: I don't see the necessity of that. I would
like for him. on the qiia.ntwm meruit basis, to state the value
of the overhaul that was perf01·med. Let him testify what
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he thinks would be fair compensation for the overhaul and
give him the distance on that.
Judge Brown: It is a mere matter of calculation. If, in his
opinion, 25 cents is a fair base priceThP. Court: What is the base price t
Judge Brown: The base price is for digging,
page 317 } hauling and spreading within a thousand feet and
the added distance is figured on tho basis of one
cent per cubic yard per one hundred foet.
:Msjor Gibson: There are two objections to it. One is that
he puts a question which he can answer yes or no. It strikes
me that the question is objectionable in form. Another thing·
is that if the minds of thesP. parties did not meet as to the
amount that was to be paid. thP. whole question is open. In
other words, you don't give him 25 cents for a thousand yards
and then so much for the overhaul but you pay him for all
of his haulint?,', whethP.r it is overhaul or anything else, because you haven't got a meeting of minds as to a contract.
Judge Brown would have it that you would have a meeting of
minds as to one part of the contract but on account of the
peculiar situation you haven't got a meeting of minds as to
the other part of the contract. It appears to me that is n
rather unique proposition of law.
ThP. Court: I want this gentleman to testify, if he can,
what would be a reasonable and fair compensation to be allowed the contractor, the plaintiff, for thP. overhaul. That is
all I am intP.rested in at this time.
"A. That would be one cent a station yard.

Bv the Court :
·, 'Q. ·what do you mean by that 1
"A. That is each time you haul a yard one hundred feet.
"Q. Each time you haul a yard of P.arth one hundred feeU

"A. Yes.

·

page 318 } By Judge Brown:
"Q. Do you have in mind, in making that answer, anything with reference to the base priceY ·
'' A. That is ,beyond the base price. In arriving at a price
we work out a base price on the basis of the free haul as specified in the spP.cifications. Then beyond that point the overhaul takes carP. of it.
"Q. And you say, in your judgment, 25 cents for the base
pr-icP. was a fair and reasonable price?
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'' A. Yes.

The Court: You are claming that you have not been paid
for the overhaul. Tbat is the only question involved here
that I can see. You have been paid your base price, haven't
you¥
J ud~P. Brown : Yes.
The Court: It is not involved liere.
Jud,g-t> Brown: I think that evicfonce is admissible.
ThA . .Court: He has said one cent per cubic yard per one
hundred feet for the ovP.rhaul.
By the Court:
"Q. 'rhat is your answP.r, isn't iU
'' A. Yes.
The Court: I want you to ascertain whetller or not his answP.1-. on that basis, will amount to the total that you are suing
for.
:Major Gibson: And our objection is to that.
By ,Judge Brown:
"Q. l\fr. Teer, assume for the purpose of your answer that
~fr. Ragland hauledTl1c Court: Isn't that just a matter of mathematics l
.Judge Brown: Exactly.
The Court: Th"n it is tlJP. total amount involved in this
litigation?
page 319 ~ Ji1clp;c Rrown: Yes, sir.
l\fnjor Gibson: "\Ve have no objection to that.
If his tPstimouy is admissible, he proves that.
•Judge Brovm: In other words, he proves that the fair and
reasonable pricP. is the same amount as claimed in this action. I don't know whetlJP.r I have a right to ask your Honor
to rnlc on it at this stage, with 1·eference to the understanding
of th~ other contractors.
The Court: You can hring tlie other contractors in. You
can ask him whether that sheet was in his or not.
Note: The Jury returned.
Therefore plaintiff tenders this its bill of exceptions, which
it prays may be signed and sealed, and made a part of the
record, which is accordingly done.
JULIEN GUNN, .Judge
9/30/37.

(Seal)

C. A. Ragland v. Commonwealth of Virginia.
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page 320 } To Major Edwin H. Gibson and
Hon. D. Gardiner Tyler, Jr.,
Assistant Attorneys General, Commonwealth of Virginia:
Please takP. notice that on Thursday, the 16th day of SeptP.mber, 1937, we will submit to the Honorable Julien Gunn,
Judge of the Circuit Court of the City of Richmond, Virginia,
at his office in said city, bills of exception in the case of C. A.
Ragland v. ,Commonwealth of Virginia Department of Highways, pending in said Circuit Court of the City of Richmond:
That on said date we will apply to the Clerk of the Circuit
Court of the City of Richmond, Virginia, for a copy of the
rP.cord in said cause, so that same may be presented along
with pPtition on behalf of said C. A. Ragland for a writ of
error to the Supreme Court of Appeals of Virginia, to the
final judgment entered in said cause.
Respectfully,
LINDSEY MOORE
(signed)
E. "\VAJ.,TON BRO"WN (signed)
Counsel for C. A. Ragland.
Legal and timely service of the above notice accepted this
10th clay of September, 1937.
D. GARDINER TYLER, JR. (signed)
Of Counsel for the Commonwealth.
pnge 321 } State of Virginia,
City of Richmond, to-wit:
I, ,vnlkiw C. Cottrell, Clerk of the Circuit ,Court of the.
Cit'.\' of Richmond, Virginia, do hereby certify that the foreg-oing- is a true copy of the record in the matter of the petition of C. A. Ragland, plaintiff, verJms Commonwealth of Virg-inia, defendant, lately pending in said Circuit Court.
I further certify that I havP., pursuant to thP order of this
Court contained in !Certificate of Exceptions #1, omitted
from the transcript of the record, Exhibits Nos. 1, 2, 31, 32,
:l:l to 40 both inclusive, 49, 50, 50-A, 52 ancl 55 to 58 both incJnsivc, and have identified thP. ori~inal of eac]1 of said exl1ibits filed with thP. P.vidence in said cause by attesting each
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of said exhibits with my signature, and showing th~reon their
respective numbers and the style of this. cause, and have
transmitted the same. as required by said Certificate of Exceptions, to the Clerk of the Supreme Court of Appeals of
Virginia, to be used at the hearing of this case before said
last mentioned court to the same effect as in the Circuit Court
of the City of Richmond.
IN TESTIMONY WHEREOF I have hereunto set mv
hand this 13th day of October~ 1937.
•

,vALKER

C. COTTRELL, Clerk.

Fee for transcript $80.00.
A -Copy-Teste:
M. B. WATTS, C. C.
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DIVISION I
General Provisions
SECTION 1-DEFINITION OF TERMS
"State" ________________Commonwealth of Virginia.
"Department" __________Virginia Department of Highways.
"Commission"---------State Highway Commission of Virginia.
"Commissioner" --------State Highway Commissioner of Virginia.
"Engineer"------------·The Chief Engineer, appointed by the
Commissioner, acting directly or
through his duly authorized representative, such representative acting
within the scope of the particular
duties assigned to him or of the authority given him.
"Inspector" ____________The person appointed to inspect the
materials used and work performed
under the contract.
"Bidder"--------------Any individual, firm or corporation
submitting a proposal for the work
contemplated, acting directly or
through a duly authorized representative.
"Contractor" -----------Party of the second part to this contract, acting directly or through his
agents or employees.
"Proposal"-------------The approved prepared form on which
the bidder is to or has submitted a
proposal for the work contemplated.
"Proposal Guaranty" ---The security designated in the proposal, to be furnished by the Bidder
as a guaranty of good faith to enter
into a contract with the State if the
contract is awarded to him.
"Plans"----------------General and detail drawings, including such working drawings as may
be furnished or approved by the
Engineer,
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"Specifications"________ The directions, provisions and requirements contained herein, together
with all written agreements made, or
to be made, pertaining to the method
and manner of performing the work,
or to the quantities and qualities of
materials to be furnished under the
contract.
"Contract" _____________The agreement covering the performance of the work and the furnishing
of materials for the proposed constructions. The Contract shall include the "Plans," "Specifications,''
"Special Provisions," "Proposal" and
"Contract Bond"; also any and all
supplemental agreements which reasonably could be required to complete the construction in a substantial and acceptable manner.
"Surety"_______________The corporate body which is bound
with and for the Contractor, who is
primarily liable, and which engages
to be responsible for his payment of
all debts pertaining to and for his
acceptable performance of the work
for which he has contracted.
"Contract Bond"-------The approved form of security furnished by the Contractor and his
Surety as a guaranty of good faith
on the part of the Contractor to
execute the work in accordance with
the terms of the contract.
"Highway"------------The whole right of way which is reserved for and secured by the Commission for use in constructing the
roadway and its appurtenances.
"Roadway" ____________That portion of the highway included
between the gutter or side-ditch
lines, reserved for the accommodation of the traveling public, and its
appertaining structures and slopes,
and all ditches, channels, waterways,
etc., necessary to its correct drainage.
6
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In order to avoid cumbersome and confusing repetition of
expressions in these Specifications, whenever it is provided
that anything is, or is to be, or to be done, if, or as, or
when, or where "contemplated," "required," "directed,"
"specified," "authorized," "ordered," "given," "designated,"
"indicated," "considered necessary," "deemed necessary," "permitted," "suspended," "approved," "acceptable," "unacceptable," "suitable," "unsuitable," "satisfactory," "unsatisfactory,"
or "sufficient," it shall be taken to mean and intend "contemplated," "required," "directed," "specified," "authorized," "ordered," "given," "designated," "indicated," "considered necessary,"
"deemed necessary," "permitted,'' "suspended," "approved,"
"acceptable,'' "unacceptable," "suitable," "unsuitable," "satisfactory,'' unsatisfactory," or "sufficient," by or to the Engineer with the approval of the Commissioner.
The subheadings printed in these Specifications are intended
for convenience of reference only, and shall not be considered
as having any bearing on the interpretation thereof.

SECTION 2-PROPOSAL REQUIREMENTS AND
CONDITIONS
1. Contents or Proposal Form.-Bidders will be furnished
by the Department with proposal forms which will state the
location and description of the work contemplated and which
will show the approximate quantities of the work to be performed or materials to be furnished, the amount of the proposal guaranty, and the date, time and place of filing and of
opening proposals. The form will also refer to any special
provisions or requirements which vary from, or are supplemental to the standard specifications.
2. Interpretation or Estimates.-The Engineer's estimate of
quantities as shown in the instructions to bidders or proposal,
or plans, shall be used as a basis of calculation upon which
the award of contract will be made, but these quantities are
not guaranteed to be accurate and are furnished without any
liability on the part of the State.
3. Examination or PJans, Specifications, and Site of the
Work.-Before submitting a proposal, each Bidder must make
a careful examination of the general instructions, conditions,
plans and specifications, and fully inform himself as to the
quality of the materials and the character of the workmanship
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required, and make a careful examination of the place where
the materials are to be delivered and the work performed;
and, should his proposal be accepted, he will be responsible
for any and every error in his proposal resulting from his
failure to do so.
4. Preparation of Proposal-Each Bidder must prepare and
submit his proposal on the form furnished.
The words "Page" and "Par.," which occur in the first two
columns of the proposal refer to the page and paragraph of
the Specifications for the respective items.
Attention is called to the affidavits required as specified in
article 4 of the following section.
Attention of Bidders is specifically called to the Time for
Completion in this proposal. This time limit will be enforced
and any prospective Bidder who is not willing to accept this
provision with the intention of complying with it is cautioned
not to submit a bid.
Unit prices must be given on each item checked in proposal,
regardless of whether quantities are shown, and should any
item be omitted, the right is reserved to apply the lowest
prices submitted by other Bidders in payment for work done
under the proposal.
Each Bidder must indicate in his proposal, in writing and
figures, the price for which he will supply the materials and
perform each item of work as required by the specifications
and special provisions.
The kind of bituminous material and the class of pipe bid
on must be indicated as provided for in the proposal.
Proposals that contain any interlineations, erasures, alterations, additions, or are not in accordance with the proposal
and specifications or are qualified in any way by separate letter
may be considered irregular and rejected.
The products obtained by multiplying the approximate
quantities shown in the proposal by the respective unit bid
prices shall be entered in the "amount bid" column opposite
each item for which quantities are shown, and these products
totaled and the net total entered at the end of the proposal.
Signatures: Individual.-The Bidder must sign the proposal
with his full name and address.
Firms or Corporations.-Proposal submitted by a firm or
corporation shall bear the name of the firm or corporation, its
home address and the signature of at least one member or .
officer and place of residence.
8
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5. Rejection of Proposals.-Proposals may be rejected if
they show any alteration of form, additions not called for,
conditional or alternate bids, irregularities of any kind, or if
they contain a clause in which the Bidder reserves the right
to accept or reject a contract awarded to him. Proposals in
which the prices are obviously unbalanced may be rejected.

6. Proposal Guaranty.-No proposal will be considered unless accompanied by a certified check made payable to the
Treasurer of Virginia in the amount of One Thousand Dollars.
7. Delivery of Proposals.-Proposals must be addressed to
the Department of Highways, Richmond, Virginia, and submitted in a sealed envelope (preferably the standard proposal
envelope furnished by the Department), which shall be marked
"Proposal'' and shall give the number of the project. Proposals must be delivered, whether by mail or otherwise, by
the time and date shown in the notice to contractors.
8. Withdrawal of ProposaL-A Bidder may withdraw his
proposal, provided the request is made in writing and delivered
either in person or by special delivery mail to the Department
not less than one hour prior to the time set for opening bids.
A bidder will be permitted to withdraw any bids which have
not been read after he has been declared the low bidder on any
project. In withdrawing bids, the Contractor will make his
request to the official in charge of the letting, either in person or by duly authorized representative, who shall submit
satisfactory credentials showing his authority to act for the
Contractor interested. The proposal covered by such request
will be returned to the Contractor or his representatives, together with the proposal guaranty submitted and will not
thereafter be considered by the Department.

9. Public Opening of Proposals.-Proposals will be opened
publicly and read at the time and place specified in the advertisemenL
10. Disqualification of Bidders.-:More than one proposal
from an individual, firm, partnership, corporation, or association under the same or different names will not be considered.
Collusion between the Bidders will be sufficient cause for the
rejection of all bids so affected, and participants in such collusions will not be considered in subsequent bidding for the
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same work. Unsatisfactory record on previous work will be
considered as sufficient basis for disqualification of bidders.

11. Competency of Bidders.-Bidders must be capable of
performing the various items of work bid upon. They shall
be required to furnish a statement covering experience on
similar work, list of machinery, plant and other equipment
available for the proposed work and a statement of their
financial resources before they will be furnished with bidding
proposal.
12. Material Samples.-Before any contract is awarded, the
Bidder may be required to furnish a complete statement of the
origin, composition and manufacture of any or all materials
to be used in the proposed construction, together with samples,
which samples may be subjected to the tests provided for
in these specifications to determine their quality and fitness
for the work.

SECTION 3-AWARD AND EXECUTION OF
CONTRACT
1. Consideration of Bids.-The Commission reserves the
right to reject any or all proposals submitted in response to
the advertisement, and to waive technicalities as it may deem
best for the interest of the State.
2. Award of Contracts.-If an award of contract is made the
successful Bidder will be notified within thirty days from the
opening of the proposals.

3. Return of Proposal Guaranty.-All proposal guaranties,
except those of the three (3) Low Bidders, will be returned
within three (3) days following the opening of bids. The
proposal guaranties of the three (3) low Bidders will be held
for such period not exceeding sixty (60) days, as may be
necessary to secure a properly executed contract.
4. Affidavits Required.-In order to comply with sections
six (6) and seven (7) of chapter 165 of the Acts of the General Assembly of Virginia, 1923, each Bidder will be required
to submit two (2) affidavits. The first giving the name and
location of the principal office of every Highway Contractor's
Association of which he is, or has been, a member during the
preceding twelve (12) months, the other certifying to the
effect that the Bidder, neither directly or indirectly, has enter10
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ed into any combination or arrangement with any person, firm
or corporation, nor entered into any agreement, the effect of
which is to prevent competition or increase the cost of construction or maintenance of roads or bridges.
Forms for making these affidavits wilt be furnished by the
Department, and must be executed and filed with the Department by the Contractor as a prerequisite to the consideration
of his bid. The affidavits must accompany each bid, unless
as provided for in the bidding proposal, special request is
made by the Contractor that the affidavits previously filed be
treated as filed with and accompanying the bid being submitted.

5. Requirements of Contract Bond.-ln order to insure the
faithful performance of each and every condition, stipulation
and requirement made by this contract and to indemnify and
save harmless the party of the first part from any and all
damages, either directly or indirectly, arising out of any failure to perform the same, including payment for all labor and
materials purchased by the party of the second part in the
prosecution of this contract, the party of the second part shall
execute and deliver herewith a bond in the penalty of not
less than one hundred (100) per centum of the estimated
amount of the contract award, conditioned for such faithful
performance of such conditions, stipulations and requirements,
with surety secured by a Surety Company authorized to do
business in the State of Virginia, and satisfactory to the Commissioner. When Liberty Bonds or other collateral is executed and approved by the Commissioner, in lieu of surety bond,
the amount shall not be less than thirty (30) per centum of
the contract award.
6. Execution of the Contract.-The individual, firm, or
corporation to whom or to which the contract has been
awarded shall sign the necessary agreements, entering into a
contract with the State, and return them to the office of the
Commission, at Richmond, Virginia, within ten (10) days after
notice of the award of contract has been given.

7. Failure to Execute Contract.-Any Bidder who shall fail
after ten (10) days' notice being given of acceptance of his
bid, to enter into contract and furnish the required security,
shall forfeit his claim to the work, and his proposal guaranty
shall be retained and used by the State, not as a penalty,
but as liquidated damages.
11

SECTION 4-SCOPE OF WORK
1. Intent of the Plans and Specifications.-The contractor
shall do all the work indicated in the proposal and on the plans,
and such additional, extra and incidental work as may be
necessary to complete the roadway to the finished lines, grades
and cross-sections in a substantial and acceptable manner, and,
when completed, shall leave it in a neat and finished condition.
He shall furnish, unless otherwise provided in the "Special
Provisions," all implements, machinery, equipment, tools, material, transportation, and labor necessary to the prosecution
of the work.

2. Special Work.-Should any construction or conditions
which are not covered by the plans or these specifications be
anticipated, or encountered during construction, "Supplemental
Specifications" for such work will be prepared by the Engineer
and shall be considered a part of these specifications the same
as though contained fully herein.
Should any such special provisions or requirements conflict
with these specifications, the special provisions shall govern.
3. Increased or Decreased Quantities.-The right is reserved,
for the Engineer, without impairing the contract, to omit such
items as he may find unnecessary or to make such increase
or decrease in the quantities of the work as may be considered
necessary to complete fully and satisfactorily the contract.
The compensation to the Contractor for such changes shall be
adjusted as provided herein.

4, Extra Work.-The Contractor shall perform extra work,
for which there is no quantity and price included in the
contract, whenever, to complete fully the work as contemplated, it is deemed necessary or desirable, and such extra
work shall be done in accordance with specifications therefor,
or in the best workmanlike manner as directed.
The compensation for such extra work shall be as hereinafter provided in section nine, paragraph three.
S. Maintenance of Detours.-Whenever the road upon which
construction is in progress is closed to traffic by order of the
Engineer, the Contractor shall be relieved of all responsibility
in connection with the maintenance or marking of suitable detours, but he shall be responsible for the construction and
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maintenance of adequate barriers and the furnishing and proper
maintenance of sufficient warning lights or reflectors at both
ends of the portion of the closed road, unless relieved of such
responsibility in w.riting by the Engineer. When no detour
is provided by the State and traffic must go over the job it
will be the obligation of the Contractor to furnish continuous
and dependable means for the passage of traffic.
6. Removal and Disposal of Structures, Materials and Obstructions.-Unless otherwise provided the Contractor shall
remove at his expense any existing structure or part of structure which interferes in any way with the new construction.
All structures, materials, and relics found on the work and
not especially reserved in the plans or specifications shall be
the property of the State, to be disposed of in the confines of
the right of way as the Engineer shall direct.

7, Use of Materials Found on the Highway.-The Contractor, with the written approval of the Engineer, may use
in the proposed construction, any approved stone, gravel or
sand found in the excavation and will be paid for the removal
of such material at the contract unit price therefor; but he
shall replace, with other suitable material, all of that portion
of the material so removed and used as was contemplated for
use in the embankments, back-fills, approaches or otherwise.
If plans or specifications require that any or all of the material so excavated and used was to have been wasted, then
the Contractor will not be required to replace it. The Contractor shall not excavate or remove any material from within
the highway location which is not within the excavation, as
indicated by the slope and grade lines, without being authorized in writing.
8. Final Cleaning Up.-Within thirty (30) days after the
completion of the work and before acceptance and final payment shall be made, Contractor shall, at his own expense
clean and remove from the highway, footways, lawns and
adjacent property all equipment, machinery, surplus and discarded material, rubbish and temporary structures, restore in
an acceptable manner all property, both public and private,
which has been damaged during the prosecution of the work,
and shall leave the highway in a neat and presentable condition throughout the entire length of the roadway under contract.
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SECTION 5-CONTROL OF THE WORK
1, Authority of Engineer.-The Engineer shall decide any
and all questions which may arise as to the quality and acceptability of materials furnished and work performed and as
to the manner of performance and rate of progress of the
work, and shall decide all questions which may arise as to the
interpretation of the plans and specifications, and all questions
as to the acceptable fulfillment of the terms of the contract.
2. Deviations from the Plans and Specifications.-The Contractor shall not deviate from the plans, profiles, cross-sections
and specifications in any particular, except upon the written
consent of the Engineer.
3. Coordination of Specifications and Plans.-In the event
of any discrepancy between the drawings and figures written
thereon the figures are to be considered as correct. In the
case of any discrepancy between the drawings and the specifications, the drawings are to govern. If there is a discrepancy
between the general specifications and the supplemental specifications, the supplemental specifications are to govern.
The Contractor shall take no advantage of any apparent
error or omission in the plans or specifications but the Engineer shall be permitted to make such corrections and interpretations as may be deemed necessary for the fulfillment of
the intent of the plans and specifications.

4. Co-operation by Contractor.-The Contractor shall conduct his operations so as to interfere as little as possible with
those of other contractors or the public on or near the work.
The Contractor shall have available on the work a complete
set of plans and specifications and he shall at all times during
his absence from the work have a competent superintendent
or foreman capable of reading and thoroughly understanding
the plans and specifications, as his agent on the work, who
shall receive instructions from the Engineer or his authorized
representative. The superintendent or foreman shall have
full authority to execute the orders or directions of the Engineer without delay and to promptly supply such materials,
tools, plant equipment and labor as may be required.
5. Lines and Grades.-The Contractor will be furnished by
the Engineer with all lines, grades and measurements necessary to the proper prosecution of the work herein provided
for. The Contractor shall be responsible for the preservation
14
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of all lines, points and elevations thus furnished, and should
they be destroyed through the operations of the Contractor
or the carelessness of his employees, they will be replaced at
his expense and the cost deducted from the next payment due
him.
6. Authority and Duties of Inspectors.-Inspectors employed by the Engineer shall be authorized to inspect all work
done and materials furnished. Such inspection may extend
to all or any part of the work and to the preparation or
manufacture of the materials to be used. An Inspector may
be stationed on the roadway to report to the Engineer as to
the progress of the work and the manner in which it is being
performed; also to report whenever it appears that the materials furnished and work performed by the Contractor fail to
fulfill the requirements of the specifications and contract, and
to call to the attention of the Contractor any such failure or
other infringement. Such inspection, however, shall not relieve the Contractor from any obligation to perform all the
work strictly in accordance with the requirements of the
specifications. In case of any dispute arising between the
Contractor and the Inspector as to material furnished or the
manner of performing the work, the Inspector shall have the
authority to reject materials or suspend the work until the
question at issue can be referred to and decided by the Engineer. The Inspector shall perform such other duties as arc
assigned to him. He shall not be authorized to revoke, alter,
enlarge, relax or release any requirements of these specifications, nor to approve or accept any portion of work, nor to
issue instructions contrary to the plans and specifications.
The Inspector shall in no case act as foreman or perform
other duties for the Contractor, nor interfere with the management of the work by the latter. Any advice which the Inspector may give the Contractor shall in no wise be construed as binding the Commission in any way, nor releasing
the Contractor from the fulfillment of the terms of the contract.
7. Inspection.-The work and materials shall at all times be
subject to inspection by the Engineer or his assistants, and
the Contractor shall furnish every facility for making such
inspection. Failure to reject or condemn defective work at
the time it is done will not prevent its rejection whenever it
is discovered before the road is finally accepted and approved.
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8. Unauthorized and Defective Work.-Work done without
lines and grades being given, work done beyond the lines
shown on the plans or as given, except as herein provided, or
any extra work done without authority, will he considered as
unauthorized and work done not in conformity with the
specifications will he considered defective and neither will he
paid for under the provisions of the contract. Work so done
will be removed or replaced at the Contractor's expense unless
otherwise permitted by the Engineer.
All work which has been rejected or condemned shall
remedied, or, if necessary, removed and replaced in a manner acceptable to the Engineer, by the Contractor, at the Contractor's expense, if the Contractor does not remedy, remove
or replace as instructed by the Engineer after ten days, work
can he done by the State at the Contractor's expense.

be

9. Final Inspection.-Unless otherwise provided, the Engineer shall make final inspection of the work included in the
contract, within ten (10) days after notification by the Contractor or his foreman that the work is completed. If the
work is not acceptable to the Engineer he shall advise the
Contractor as to the particular defects to be remedied before
final acceptance can he made.
Failure of the Engineer to make this inspection within the
time specified shall in no wise relieve the Contractor of any
of his obligations under the contract.
10. Disputed Claims.-In any case where the Contractor
deems extra compensation is due him for work or materials
not clearly covered in the contract, or not ordered by the
Engineer as an extra, as defined herein, the Contractor shall
notify the Engineer of his intention to make claim for such
extra compensation before he begins the work on which he
bases the claim. If such notification is not given, or the Engineer is not afforded proper facilities by the Contractor for
keeping strict account of actual cost, then the Contractor
hereby agrees to waive the claim for such extra compensation. Such notice by the Contractor, and the fact that the
Engineer has kept account of the cost as aforesaid, shall not
in any way he construed as proving the validity of the claim.
The claim must be passed upon by the Commission. In case
the claim is found to be just, it shall be allowed and paid as
an extra as provided herein for extra work.
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11. Commissioner as Referee.-To prevent all disputes and
litigations, the Commissioner shall decide all questions, difficulties and disputes, of whatever nature, which may arise
relative to the interpretation of the plans, construction, prosecution and fulfillment of this contract, and as to the character,
· quality, amount and value of any work done and materials
furnished, under or by reason of this contract, and his estimates and decisions upon all claims, questions and disputes
shall be final and conclusive upon the parties thereto.

SECTION 6-CONTROL OF MATERIALS
1. Source of Supply and Quality.-Only materials conforming to the requirements of these specifications and approved
by the Engineer shall be used in the work. The source of
supply of materials shall be approved by the Engineer before
shipment is made. Such materials that may be specified and
indicated in the proposal shall be used exclusively on the
work contemplated by it, unless otherwise permitted in writing by the Engineer.
2. Test of Materials.-All tests of materials shall be made
by the Engineer in accordance with approved methods as
described and designated in these specifications.
When tests of materials are necessary, such tests shall be
made by and at the expense of the Department unless otherwise provided. The Contractor shall afford such facilities as
the Engineer may require for collecting and forwarding samples, and shall hold the materials represented by the samples
until tests have been made, and the materials found equal to
the requirements of the Specifications or to approved samples.
The Contractor in all cases shall furnish the required samples
without charge.
3. Storage of Materials.-Materials shall be stored so as to
insure the preservation of their quality and fitness for the
work. Stored materials shall be located so as to facilitate
prompt inspection. That portion of the right of way not required for public travel may be used for storage purposes and
for the placing of the Contractor's plant and equipment, and
any additional space required, unless otherwise stipulated, shall
be provided by the Contractor at his expense. Materials that
are improperly stored may be rejected by the Engineer without testing.

4. Defective Materials.-All materials which do not meet
the requirements of these specifications will be rejected and at
17
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the Contractor's expense shall be immediately removed from
the work and replaced by material conforming to the requirements of these specifications.

SECTION 7-LEGAL RELATIONS AND RESPONSIBILITY TO PUBLIC
1. Laws to be Observed.-The Contractor is presumed to
be familiar with all laws, ordinances and regulations which
may in any manner affect the equipment or materials used in
the proposed construction, those engaged on the work, or the
conduct of the work, and shall save the State and its representatives harmless against any claim arising from violation
thereof.
2. Permits and Licenses.-The Contractor shall procure all
permits and licenses, pay all charges and fees, and give all
notices necessary and incident to the due and lawful prosecution of the work.
3. Patented Processes and Materials.-lf the Contractor is
required or desires to use any design, device, material or
process covered by letters patent or copyright, he shall provide for such use by suitable legal agreement with the patentee
or owner, and a copy of this agreement shall be filed with the
Commission. If no such agreement is made or filed as noted,
the Contractor and the Surety shall indemnify and save harmless the State from any and all claims for infringement by
reason of the use of any such patented design, device, material or process, or any trade-mark or copyright in connection
with the work agreed to be performed under the contract, and
shall indemnify the State for any costs, expenses and damages
which it may be obliged to pay by reason of any such infringement, at any time during the prosecution or after the
completion of the work.

4. Restoration of Surfaces Opened by Pennit.-Any individual, firm or corporation wishing to make an opening in
the highway must secure a permit from, and will be required
to deposit security with the Commission, in a suitable amount,
to cover the cost of making the necessary repairs, and the
Contractor shall not allow any person or persons to make an
opening unless a duly authorized permit from the Commission
is presented.
In case of damage to the road on account of work done
under such permits, the Engineer may direct the Contractor
18
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to make the necessary repairs, and payment for such repairs
will be made on a force account basis. Should the Contractor
refuse or neglect to make the said repairs within the time
specified, the Commission shall have the authority to cause
such repairs to be made, in which case the Contractor shall
not be relieved in any way from his responsibility for the
work performed by him.

5. Federal Particlpation.-The attention of the Contractor
is directed to the provisions of the Federal Highway Act, approved November 9, 1921 (42 Statute 212). When the
United States Government is to pay a portion of the cost of
construction, the above Act of Congress provides that the
construction work in each State shall be done in accordance
with its laws and under the direct supervision of the Commission, subject to the inspection and approval of the Secretary
of Agriculture and in accordance with the rules and regulations
made pursuant thereto. The construction work, therefore, will
be subject to such inspection by the United States Secretary
of Agriculture, or his agents, as may be necessary to meet
the above requirements, but such inspection will in no sense
make the Federal Government a party to this contract and
will in no way interfere with the rights of either party hereunder, nor will it subject the Contractor to compliance with
the Federal Laws relative to labor, etc., on Government contracts.

6. Sanitary Provisions.-The Contractor shall provide and
maintain in a neat and sanitary condition such accommodations
for the use of his employees as may be necessary to comply
with the requirements and regulations of the State Board of
Health, or of the Engineer. He shall commit no nuisance.
7, Public Safety and Conveniences.-The Contractor shall at
all times so conduct his work as to insure the least possible
obstruction to traffic. The convenience of the general public
and the residents along the highway and the protection of
persons and property is of prime importance and shall be
provided for by the Contractor in a manner adequate and
satisfactory to the Engineer. Particular care shall be exercised in the storage and use of explosives.

8. Barricades and Warning Signs.-The Contractor shall at
his own expense and without further or other order provide,
erect and maintain at all times during the progress or temporary suspension· of the work, suitable barriers, fences, signs
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or other adequate protection, and shall provide, keep and
maintain such lights or reflectors, danger signals, and watchmen as may be necessary or as may be ordered by the Engineer to insure the safety of the public as well as those
engaged in the construction of the work. All barricades and
obstructions shall be protected at night by lights or reflectors
which shall be suitably distributed across the roadway and
which shall be kept burning from sunset to sunrise, and when
it is foggy. Barricades shall be of substantial construction
and shall be painted yellow.
The Contractor's responsibility for the maintenance of barricades and warning lights or reflectors on any indi;idual item
of work included in the contract shall cease when final estimates (not including suspended payments) on such items
have been allowed by the Commission, or when specifically
released in writing by the Engineer.
The Contractor shall use every precaution possible to safeguard the persons and property of the traveling public.
9. Protection and Restoration of Property.-The Contractor
shall preserve from damage all property along the line of and
adjacent to the work, the removal or destruction of which is
not called for by the plans. This applies to public utilities,
trees, monuments, fences, pipe and underground structures,
etc., and wherever such property is damaged due to the activities of the Contractor, it shall be immediately restored to
its original condition by the Contractor and at his own expense.
In case of failure on the part of the Contractor to restore
such property, or make good such damage or injury, the
Engineer may, upon forty-eight (48) hours' notice, proceed
to repair, rebuild or otherwise restore such property as may
be deemed necessary, and the cost thereof will be deducted
from any moneys due, or which may become due, the Contractor under this contract. Nothing in this clause shall prevent the Contractor from receiving proper compensation for
the removal, damage or replacement of any public or private
property, not shown on the plan, when same is made necessary by alteration of grade or alignment, and such work is
authorized by the Engineer, provided that such property has
not been damaged through fault of the Contractor, his employees or agents.
10. Responsibility for Damage Claims.-The Contractor shall
indemnify and save harmless the State, the Commission and
all of its officers, agents and employees from all suits, actions
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or claims of any character, name and description brought for,
or on account of any injuries or damages received or sustained
by any person, persons or property by or fropi the said Contractor or by or in consequence of any neglect in safeguarding
the work, or through the use of unacceptable materials in the
construction of the improvement, or by or on account of any
act or omission, neglect or misconduct of the said Contractor,
or by or on account of any claims or amounts recovered for
any infringement of patent, trade mark or copyright, or from
any claims or amounts arising or recovered under the "Workmen's Compensation Law," or any other law, by-laws, ordinance, order or decree, and so much of the money due the
said Contractor under and by virtue of his contract, as shall
be considered necessary by the Commissioner, may be retained for the use of the State, or in case no money is due,
his surety shall be held until such suit or suits, action or actions, claim or claims for injuries or damages, as aforesaid,
shall have been settled and suitable evidence to that effect
furnished to the Commission.
Any extension of time granted the Contractor in which to
complete the contract shall not relieve him or ·his surety from
this responsibility.
11. Opening of Section of Highway to Traflic.-Whenever,
in the opinion of the Engineer, any roadway or portion thereof is required for travel, it shall be opened for traffic, as may
be directed, and such opening shall not be held to be in any
way an acceptance of the roadway, or any part of it, or as
a waiver of any of the provisions of these specifications and
contract. Necessary repairs or renewals due to defective materials or work, to natural causes other than ordinary wear and
tear, pending completion and acceptance of the roadway, shall
be performed at the expense of the Contractor.
In cases were the construction of the Project has not been
completed within the contract time and weather conditions
require suspension of the laying of surface courses, the incomplete portions of the work shall be opened to traffic when directed by the Engineer and the maintenance of such incompleted sections shall be carried on at the expense of the contractor and any repairs necessary to incompleted sections before the laying of surface courses is resumed, shall be made
at the expense of the contractor.
12. Contractor's Responsibility for Work.-Until final acceptance of the roadway the Contractor shall be held respon-
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sible for any injury or damage to the roadway or to any part
thereof by the action of the elements, or from any cause
whatsoever, whether arising fro~ the execution or from the
non-execution of the work and he shall make good at his own
expense, all injuries or damages to any portion of the roadway before its completion and final acceptance.
13. Personal Liability of Public Officials.-ln carrying out
any of the provisions of this contract or in exercising any
power or authority granted to him thereby, there shall be no
personal liability upon the Engineer or his authorized assistants, it being understood that in such matters he acts as
the agent and representative of the State.

14. No Waiver of Legal Rigbta.-The State shall not be precluded or estopped by any measurement, estimate, or certificate
made either before or after the completion and acceptance of
the work and payment therefor, from showing the true amount
and character of the work performed and materials furnished
by the Contractor, or from showing that any such measurement, estimate, or certificate is untrue or incorrectly made, or
that the work or materials do not conform in fact to the contract. The State shall not be precluded, or estopped, notwithstanding any such measurement, estimate or certificate, and
payment in accordance therewith, from recovering from the
Contractor and his sureties, such damages as it may sustain by
reason of his failure to comply with the terms of the contract. Neither the acceptance by the Commissioner, or by
any representative of the Commissioner, nor any payment for
nor acceptance of the whole or any part of the work, nor
any extension of time, nor any possession taken by the Commissioner, shall operate as a waiver of any provision of the
contract or of any power therein reserved to the State, or any
right to damages therein provided. A waiver of any breach
of the contract shall not be held to be a waiver of any other
or subsequent breach.

SECTION 8-PROSECUTION AND PROGRESS
1. Subletting or Assignment of Contract.-Consent will not
be given to the contractor to sublet, sell or assign any portion
of the contract.
2. Prosecution of the Work.-It is understood and agreed
that the Contractor shall commence work not later than the
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time limit for beginning as set forth in the proposal, and shall
provide an adequate force of labor and equipment to prosecute
the work at as many different points as may be deemed necessary by the Engineer so as to insure the completion of the
contract within the time limit for completion as set forth in
the proposal.

3. Limitations of Operations.-The Contractor shall begin
work at such points as the Engineer may direct and shall thereafter prosecute the work at such points and in such order as
may be prescribed from time to time by the Engineer.
In the case of a dispute arising between two or more Contractors engaged on adjacent work as to the respective rights
of each under these specifications, the Engineer shall determine the matters at issue and shall define the respective rights
of the various interests involved, in order to secure the completion of all parts of the work in general harmony and with
satisfactory results, and his decision shall be final and binding
on all parties concerned. The Contractor shall not plead his
want of knowledge of contingent work as an excuse for delay
in his own work, or for its nonperformance.
4. Character of Workmen and Equipment.-The Contractor shall employ only competent and efficient laborers, me"chanics, or artisans and whenever, in the opinion of the Engineer, an employee is careless or incompetent, or obstructs
the progress of the work, or acts contrary to instructions, or
conducts himself improperly, or is otherwise undesirable, the
Contractor shall, upon complaint of the Engineer, discharge or
otherwise remove him from the work and not employ him
again upon it.
The methods, equipment and appliances used on the work
shall be such as will produce a satisfactory quality of work
and shall be adequate to complete the contract within the
time limit specified.
S. Temporary Suspension of the Work.-The Engineer shall
have the authority to suspend the work wholly or in part, for
such period or periods as he may deem necessary, due to unsuitable weather, or such other conditions as are considered
unfavorable for the suitable prosecution of the work, or for
such time as is necessarily due to the failure on the part of
the Contractor to carry out orders given, or to perform any
or all provisions of the contract. If it should become necessary to stop the work for an indefinite period, the Contractor
shall store all materials in such manner that they will not
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obstruct or impede the traveling public unnecessarily or become damaged in any way, and he shall take every precaution
to prevent damage or deterioration of the work performed. provide suitable drainage of the roadway by opening ditches,
shoulder drains, etc., and erect temporary structures where
necessary. The Contractor shal1 not suspend the work without written authority from the Engineer.
6. Determination and Extension of Contract Time.-The
Contractor shal1 perform fully, entirely and in accordance
with these specifications the work contracted for within the
time stated in the proposal. If the satisfactory execution and
completion of the contract shalt require work or material in
greater value than that set forth in the contract, then the con•
tract time sha11 be increased in the same ratio. No a11owance
shaU be made for delay or suspension of the prosecution of
the work due to fault or negligence of the Contractor, but if
a delay is caused the Contractor through action of the Commission, a corresponding extension of time will be granted
the Contractor.
The contract time for completion will be carefully figured
and will be based on the use of a reasonable amount of equipment to do the work called for. This time limit will be enforced and any prospective Bidder who is not willing to accept
this provision with the intention of complying with it is cautioned not to submit a bid.
7, Failure to Complete on Time.-The work to be done under this contract is to be commenced on or before the date
set forth in the proposal, and is to be pushed, with proper
dispatch, to the satisfaction of the Engineer towards completion, and is to be fully completed on or before the date set
forth in the Proposal. Should the Contractor fail to complete
the work within the required time limit, subject to the modifications of the preceding paragraph, "Determination and Extension of Contract Time," the Engineer will thereafter deduct
from any moneys due or coming due to the Contractor as
determined by the Engineer's estimates, an amount reckoned
at the rate of ten (10) dollars per day for each day except
Sundays that the time limit is exceeded. Should the Contractor complete the work before expiration of the time limit,
adjusted if necessary in accordance with the variations from
the contract quantities as hereinbefore described, he shall receive from the Department an amount reckoned at the rate of
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ten (10) dollars per day for each day except Sundays that
the time limit has been anticipated.
8. Annulment of Contract.-If at any time the Engineer
shall certify in writing to the Commissioner that the work,
or the replacing of any defective work or material when so
ordered, is being unnecessarily delayed, and the work will not
be completed within the time specified, or that the Contractor
has violated any provision of his contract or has failed to carry
out instructions, the Commissioner shall notify the Contractor
and his surety in writing to that effect. If the Contractor
should not within ten (10) days thereafter take such measures
as will, in the judgment of the Commissioner, insure the satisfactory progress of the work or give assurance, satisfactory to
the Commissioner that the provisions of the contract will be
fully carried out and instructions complied with, the Commissioner may then, or any time thereafter, notify the Contractor to discontinue the work in whole or in part, and relet
said work, in whole or in part, so far as not completed; or
the said Commissioner may, instead, use all teams, tools, materials, plant, appliances, houses and other appurtenances in
the possession of the Contractor on the date on which the said
notice was given, and the said Commissioner may employ such
additional force of labor and teams and purchase such additional materials, tools, teams and other equipment as may be
necessary for the proper completion of the work, and shall use
and pay for such forces, teams, materials and equipment, and
the Commissioner may withhold from payment due or to become due the Contractor such sum or sums as the said Commissioner may judge necessary to secure payments for such
forces, teams, materials and equipment. In case the expense
so incurred by the Department is less than the sum which
would have been payable under this contract, if the same had
been completed by said Contractor, then the said Contractor
shall be entitled to receive the difference; and in case such
expense shall exceed the sum which would have been payable
under this contract, then the said Contractor, or his surety,
shall, on demand, pay the amount of such excess to the Department of Highways.
SECTION 9-MEASUREMENT AND PAYMENT

1. Measurement of Quantities.-All work complete under
this contract shall be measured by the Engineer, according to
United States Standard Measures. All measurements shall be
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taken horizontal or vertical, except for paving surfaces, which
will be taken along the actual surface of the pavement. Areas
of cross-sections will be determined by use of the planimeter.
Earthwork will be computed by average end area method.
No allowance shall be made for surfaces laid over a greater
area than authorized, or for material moved from outside of
slope-stakes and lines shown on the plans, except where such
work is done upon written instructions of the Engineer.

2. Scope of Payments.-lt is understood and agreed that the
Contractor shall receive and accept the prices and rates, as
herein specified, in full payment for furnishing all materials,
labor, equipment and .tools, and for performing all the work
contemplated and embraced in the specifications and proposal,
also for all loss or damage arising out of the nature of the
work aforesaid, or from the action of the elements, or from
any unforeseen difficulties or obstructions which may arise or
be encountered in the prosecution of the work, until its final
acceptance, as hereinafter provided for, and also for all risks
of every description and all expenses incurred by or in consequence of the suspension or discontinuance of the work as
herein provided for, or for any infringement of patent, trade
mark or copyright, and for the completion of the work in
accordance with the plans, specifications and contract.
3. Payment for Increased or Decreased Quantities.-For
any increased or decreased quantities settlement shall be made
for the actual amount of work performed at the uqit prices
shown in the proposal for the item of work under consideration.
4. Payment for Extra and Force Account Work.-ln the
event of any extra work being ordered by the Engineer of a
class not covered by the prices submitted in the proposal, the
basis of payment for the same shall be agreed upon in writing
between the parties to the contract before such work is done,
or where such method of payment cannot be agreed upon prior
to beginning the work, the Engineer may order the Contractor
to do such work on a "Force Account" basis.
All extra work done on a "Force Account" basis shall be
performed by such labor, teams, tools and equipment as may
be specified by the Engineer, and will be paid for in the following manner:
(a) For all labor, teams and foremen in direct charge of the
specified operations, the Contractor shall receive the rate of
wage, to be approved by the Engineer before starting work,
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for each and every hour that said labor, teams and foremen
are actually engaged in such work, to which shall be added
an amount equal to fifteen (15) per cent of the sum thereof.
The compensation as herein provided shall be received by the
Contractor as payment in full for the extra work done on a
"Force Account" basis, and shall include overhead, superintendence, use of ordinary tools and all charges for Liability and
\Vorkman's Compensation Insurance.
(b) For all materials used, the Contractor shall receive the
actual cost of such materials, delivered at the site, as shown
by original receipted bills; but no percentage shall be allowed.
(c) For any special equipment or machinery, including fuel
and lubricants, which it may be deemed necessary or desirable
to use, and is not provided for in the unit prices in the proposal necessary for the construction of the work under these
specifications, the Engineer shall allow the Contractor a reasonable rental price, to be agreed upon in writing before such
work is begun, for each and every hour that said special equipment is in use on the work, to which sum no percentage shall
be added.
(d) The Contractor's representative and the Inspector shall
compare records of extra work done on "Force Account" basis
at the end of each day. Copies of these records shall be
made in duplicate upon forms provided for this purpose, by the
Inspector, and signed by both the Inspector and the Contractor's representative, one copy being forwarded, respectively,
to the Engineer and to the Contractor.
(e) All claims for extra work done on a "Force Account"
basis, shall be submitted, as hereinbefore provided, by the
Contractor upon certified statements, to which shall be attached
original receipted bills covering the cost of, and the freight
charges and hauling on, all materials used in such work. The
statements shall be filed not later than the tenth (10th) day
of the month following that in which the work was actually
done.

5. Partial Payments.-Payments will be made monthly upon
approximate estimates of the Engineer of the value of the
work done, reserving ten per cent (10%) of the amount due
until a final settlement, within sixty (60) days after completion of work, as provided by law; and each bidder must
distinctly understand that part and final payment, as the
vouchers arc issued on account of the contract, shall be subject to a reserved right of the Commissioner to withhold any
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part of the sum of money to be paid under the contract in the
event of the failure of the Contractor to promptly make payments to all persons supplying him with teams, labor, tools
or materials in the prosecution and completion of the work
provided for in the contract. Such money, however, will not
be held longer than ninety ,90) days after date for payment
of final estimate to the Contractor.
6. Acceptance and Final Payment.-No work shall be regarded as accepted until the final acceptance by the State
Highway Commission of that section of the road of which it
constitutes a part.
Any work not done in accordance with the specifications
shall be removed and reconstructed at any time the Contractor
is notified to do so prior to the acceptance of the work.
The work herein contracted for will be accepted as a whole
unless otherwise set forth in the Special Provisions when fully
completed and finished to the entire satisfaction of the Engineer. However, when provided for in the Special Provisions, the work will be accepted in sections; such sections are
to be adjacent and contiguous to each other unless otherwise
specified in writing by the Engineer, and any retained percentage on said section or sections shall not be paid until the final
payments shall become due, said final payment, together with
all retained percentages, to be due and payable within sixty
(60) days after the final acceptance of the entire work herein
provided for.
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DIVISION II
Materials
1. General.-Reference to these material specifications is
made in various classes of construction given under the general heading "Construction Details." Unless otherwise specified on the plans or in the special provisions all materials
shall conform to these specifications and, except aggregates
for macadam construction, shall be sampled and tested in accordance with the standard methods of the American Association of State Highway Officials, as printed in United States
Department of Agriculture Bulletin No. 1216, and subsequent
revisions thereof.
The Contractor shall regulate his supplies so that at all times
there will be a sufficient quantity of tested material on hand to
prevent any delay to the work. The material on the work
may be subjected to further tests from time to time, and may
be rejected if it shall be found to have deteriorated since it
was previously tested. If rejected, it shall be removed immediately from the work, notwithstanding any former tests to
which it may have been submitted.

2. Tests for Concrete Materials.-Preliminary samples shall
be subject to both the seven (7) and twenty-eight (28) day
tests and acceptance based thereupon. During the progress of
the work, materials will be accepted on the basis of the seven
(7) day test.

SECTION I-PORTLAND CEMENT
1. Quality.-AII Portland Cement used in work done under
these specifications shall conform to the chemical and physical
requirements, and the regulations relative to packages, marking,
storage, inspection and rejection of the American Association
of State Highway Officials in force on the date of contract,
except that the compression test C-9-16 T., of the American
Society for Testing Materials, and subsequent revisions thereof, may be used, at the option of the Engineer, for determining
the strength of mortars.
All cement for any given structure shall be of the same
brand and produced by a single mill unless otherwise permitted
by the Engineer.
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SECTION 2-WATER FOR USE WITH CEMENT
1. Quality.-The water used in mixing mortar or concrete
shall be free from oil, acids, alkalies, and vegetable matter and
shall be reasonably clear. Under no circumstances shall sea
water be used.

SECTION 3-FINE AGGREGATE
l, General.-Sand, and stone grits when used with sand, for
fine aggregate in concrete or in cement mortar, or grout, shall
consist of clean, hard, strong, durable, uncoated grains and
shalt be free from injurious amounts of dust, lumps, soft or
flaky particles, shale, alkali, organic matter, loam or other
deleterious substances. In no case shalt fine aggregate con•
taining lumps of frozen material be used.

2, Grades of Aggregate.-Two grades of fine aggregate will
be used, as specified under the various classes of concrete, and
will be designated as Grade A sand or stone grits, and Grade
B sand or stone grits. Stone grits may be used with sand to
comprise not more than fifty per cent (50%), by weight, of
the total fine aggregate used in any batch.

3. Grading.-Finc aggregate, consisting of sand or a mixture of sand and stone grits, for concrete construction shall
conform to the size, grading and strengths given in the following table:
PER CENT PASSING

Minimum
Gmde 1---.,....-----Si_ev_es-,----.,...----1
Inch

Mesh

Mesh

Mfflh

Mesh

JOO

. .. . . . . . . .

50-75

5-25

o-&
0-10
0-10

3'

A.......

10

20

50

~::::::: .... ~~---· ···ioo···· .......... ···i~o..

Silt

St~
Ratio

JOO

100%
85%

Im%

•Silt ean be o.a when SO% is stone grits.
4. Strength.-The strength of mortar composed of one (1)
part of Portland Cement and three (3) parts of fine aggregate,
by weight, tested in accordance with the standard methods of
the American Association of State Highway Officials, shall be
compared with that developed by mortar of the same propor•
tions and consistency, made of the same cement and standard
Ottawa sand.
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Grade A Aggregate.-Grade A sand, or sand and stone grits,
shall have a strength of not less than one hundred per cent
(100%) of the Ottawa sand mortar at seven (7) days and
twenty-eight (28) days, but if the strength should be less than
this ratio, and not less than seventy per cent (70o/o), the material may be accepted upon written consent of the Engineer,
providing the ratio of cement to aggregate shall be increased.
The additional proportion of cement required will be determined at the Laboratory and shall be the percentage required
to increase the strength ratio of the mortar to not less than
one hundred per cent (lOOo/o) at seven (7) days and twentY._·
eight (28) days. In any case, no sand which shows a strength
ratio of less than one hundred per cent (100%) in the standard
test described above, shall be used for Class A concrete for
pavements.
Grade B Aggregate.-Grade B sand, or· sand and stone
grits, shall have a strength of not less than eighty-five per cent
(85%) of the Ottawa sand mortar at seven (7) and twentyeight (28) days, but if the strength should be less than this
ratio, and not less than seventy per cent (70%), the material
may be accepted upon written consent of the Engineer, providing the ratio of cement to aggregate shall be increased.
The additional proportion of cement required will be determined at the Laboratory, and shall be the percentage required
to increase the strength ratio of the mortar to not less than
eighty-five per cent (85%) at seven (7) and twenty-eight (28)
days.
Grade C Aggregate.-Grade C sand for mortar shall meet
. the strength requirements for Grade B sand.

5. Miscellaneous Fine Aggregates.-(a) Sand or Stone Grit
for Maintenancc.-Sand or stone grit for maintenance shall
consist of sand or particles resulting from the crushing of
Grade A stone. The grading shall be as follows:
Per Cent Passing
Percent Silt
}:(-inch s~reen
100

50 Mesh Sieve
0-3

0-3

(b) Mineral Filler.-Mincral Filler shall consist of Limestone dust, eighty-five per cent (85%) of which shall pass a
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100 mesh sieve. and not less than thirty-five per cent (35%)
shall pass the 200 mesh sieve.

SECTION 4-COARSE AGGREGATE
1, General.-Coarse aggregate shall consist of crushed stone,
slag or graV'el, having clean, hard, tough, durable, uncoated
pieces free from injurious amounts of soft, friable, thin, elongated or laminated pieces, alkali, organic or other deleterious
matter. Aggregate used for concrete pavement shalt not contain more than 5% of soft pieces, and aggregate used for mass
concrete shall not contain more than 12% of soft pieces.
Field Stone.-In sections of the State where ledge rock or
stone from commercial plants is not economically available,
the use of field stone will be allowed in the construction of
broken stone roads, subject to the approval of the Engineer.

2. Grading.-All coarse aggregates shall be welt graded
from coarse to fine within the limits specified in the following
table of standard sizes:
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AGGREGATES FOR MACADAM CONSTRUCTION-Total Por Cant PW1sln_11

SCREENS (Cireular openinp in inches)

SIEVJ.s'S (Me:,b)

TYPE
1 1 1
1
No. 0.............................. 195-:ool ...~ .. 1:~601 ...~ .. I.
.~ .I 0- 101 .. ~.. I. -~·- . '.~. I. ~l. .~ ·lOnemne Maeadwn
--------------1--1--1--1--1--1--1--1--1--1--1--1-No. 1. .•......................••... 195-1001 ...... I 0- IOI ...... 1...... 1
......
1
......
1...•.. 1...... I, ..... 1...... 1
......
1
...... I Macadam
-----------1--1--1--1--1--1--1--1--1--1--1--1--1--1---------00
00
2
No. .............................. 1
.. ····1·· 1--····1"·"·125- 1······ 1~1 .. ····1--····l"""I' ..... l.""·1······1_Mr=1am
__
No. 3.......................................... 95-100 .................. fo="ro ...... ...... ...... ...... ...... ...... Mocadain
No. 8 •.....•.•.•.••.•••...••...••.. I...... I...... I...... I...... I...... I...... 195-10012,;- ool 0- 101 ...... I...... I...... I...... I One course Maeadwn
"'"'''----- --- . :~~1-1-1-1-~1-1-1-1-1-1-1
••-•--···-·----100 ...... o--2uocaa1......
. ._~.1
No.13 .............................. I. .....1...... 1.•••.. I. ..... I...... 1...... I...... 19S-lOOI. ..... I.••... I. ..... I. ..... I. ..... I Macadam
AGGREGATES FOR CONCRETE
1
No. 4 . ............................. 19:7001--··~ ... 1
...~~ .. 1:'oo1 ... ... 11:25, .. ~.. , :101 :°r.1. -~· .1 .. ~~·· l··I·~ ·1Pnvementnnd Claa B
No. 7. .. . .. . . . .. . . . .. .. . . . .. .. . . . . . . . . . . . . . . . . • . . .. . ....... 05-100 ...... ...... 25- 60 0- 10 0- & .. • • • . • • . • • • • • • • • • Clos:i A
-----------1--1--1--1--1--1--1--1--1--1--1--1--1---------No.10.............................. 1........ 1........ 1....... ,I ...... 1...... 195-IOOJ ...... J0- 101 0Hnrulmils
-------------1---1---1---1--1--1--1--1--1--1--1--1--1----------No. H .. ............................ 1.. ...... 1
........ I.....••. 1.•.•.. {.••••. 1.•.•.. 1.. .... 195-100[...... III0-75 5-25 I 0-10 I Sand Sub.stitute
STANDARD SIZE

.~.I. .

.I..~.

6 , ...... , .•....
I

AGGREGATES FOR MAINTENANCE

1~ 1 IM I 1_I ~-I ~-I ~ I M I 10 I 20 I so I 100
No. 6.............................. 195-100 1-···· ... I 25- 60 1······· -1 9- 10 1··· ..... 1
......1......1......1...... 1......1(Stone) Retre:MI
-------1-1-1-1-r-r--r-,-,-•-

9.............................. ,....... +·······196-1001········12,;0-2010- 51·····+····+·····1 (S~Maintena=e
No.11 ......... , ................. , .. 1· .. ·····1··· .... ·1······· ·195-1001········1···· .. ··10- 2510- S 1······1··· ...
·1 (Gravel) Maintenance
--------------------------------------No. l2.. . .. .. . .. . . . . . .. .. . . . . .. . . . . . . . . . . .. . . . . .. .. . . . . . . .. . .. . . . . . . 95-100 ........ 9- 20 0- S . . . . . . . .. . . . .. • .. . (Stone) Reln:lad
---·
-------- - - --- - - - - - - ------ -- --- --1---------No. IS ...................... : ....... ......................... , , ..................... OS-100 25-60 .. . . . . . .. . . . 0- 3 WIIShed &nd or Grits
No.

60 , ........ ,

Quarry WIIIIW nbull be composed of material p<lll8ing I.ho ooo-ln;b IICNleD.

'-..__

I. . .

~

3. Quality.-The requirements for stone for construction
and maintenance shall be as follows:
Grade A Grade B Grade Ct
Properties
Loss on abrasion, maximum _____ _
5%
8%
7o/o
7
5
6
Toughness, minimum ------------tLimestone only.
4. Soundness.-Coarse aggregate for concrete shall pass the
test for soundness. Samples showing disintegration shall be
considered to have failed in this test.

5. Slag for Surface Courses.-This material shall be clean,
sound, durable, reasonably uniform in density and quality, and
free from thin, elongated or spongy pieces and shall conform
in size to the dimensions hereinbefore given for coarse aggregates. The quality shall be as follows:
Physical Properties
Grade A
Per cent of wear (Stone Test), maximum __ _
10
Per cent of wear (Gravel Test), maximum __
20
5
Toughness, minimum --------------------Weight per cubic foot (as No. 8 aggregate)
minimum ----------------------------- 75 Lbs.

GradeB

15
25

s

70 Lbs.

6. Gravel for Maintenance.-Gravel used for maintenance
purposes shall be clean and well graded material, and shall be
of the size designated.

7. Road Gravel.-This material shall consist of gravel, sand,
and loam or clay. The gravel shall be hard, sound particles of
stone, all of which will pass a screen with two (2) inch circular openings and not less than twenty-five per cent (25%)
shall be retained on a screen having one-quarter (~) inch circular openings. The loam or clay shall not exceed fifteen per
cent (15%) and shall form a natural binder which will not
become sticky or muddy when wet.

SECTION 5-RUBBLE OR CYCLOPEAN AGGREGATE
One-man and derrick stone used in rubble or cyclopean
concrete shall consist of tough, sound an'd durable rock. The
stone shall be Grade A, free from coatings, drys, seams, or
flaws of any character.
Preferably, stone shall be angular in shape and shall have a
rough surface such as will thoroughly bond with the surrounding mortar.
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SECTION 6-REINFORCEMENT
1. Bar Reinforcement.-Bar reinforcement metal for concrete structures shall conform to the requirements for BilletSteel Concrete Reinforcement Bars of the American Society
for Testing Materials, Standard Specification AlS-14 with the
following modifications:
(1) The use of cold twisted bars or bars made from hard
grade steel is not permitted.
(2) All bars shall be made by the open-hearth process.
(3) All bars shall be of structural grade steel, or intermediate
grade steel meeting the requirements of the elongation and
bend tests for structural grade.
(4) Test specimens from the field shall be not less than 24
inches long,
(5) Bars deficient in sectional area shall develop the full
strength required for the nominal section.
When deformed bars are specified, the form of the bar used
must be approved by the Engineer and shall be such as to provide a net section at all points equivalent to that of a plain
square or round bar of equal nominal size.
2, Straightening.-Mctal reinforcement that has been bent
and straightened in a manner injurious to the material, and
bars with kinks and sharp bends shall not be used.

3. Wire, Wire Mesh and Expanded Metal.-Wire, wire
mesh and expanded metal, when used for concrete reinforcement, shall be of a type and quality approved by the Engineer.
4. Structural Shapes.-Structural shapes used as reinforcement for concrete construction shall conform to the requirements for Structural Steel as provided in these specifications.

SECTION 7--STRUCTURAL STEEL, FORGINGS AND
CASTINGS
1. General-All structural steel, forgings and castings, shall
conform to the requirements of the current Bridge Specifications of the Department of Highways.
SECTION 8-STONE FOR MASONRY AND RIP RAP
1, Stone.-Stone for mortar rubble or dry rubble masonry
shall be of approved quality, sound and durable, and free from
segregations, seams, cracks and other structural defects or im-
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perfections tending to destroy its resistance to the weather. It
shall be free from rounded, worn, or weathered surfaces. All
weathered stone shall be rejected.
2, Rip..Rap.-Stone for rip-rap shall consist of field stone
rough unhewn quarry stone as nearly rectangular in section
is practicable. The stone shall be resistant to the action
air and water; it shall be of sufficient density, and suitable
all other respects for the purpose intended.

or
as
of
in

SECTION 9-STRUCTURAL TIMBER AND LUMBER

1, GeneraL-All structural timber and lumber shall conform
to the requirements of the current Bridge Specifications of the
Department of Highways.
SECTION 10-TIMBER PILES
1. General.-Timber piles which will be below water level
at all times may be of any species of wood which wilt satisfactorily withstand driving.
In untreated piling for use in exposed work, the diameter
of the heartwood shall be not less than 8/10 of the required
diameter of the pile.

2. Quality.-All wood piling shall be cut from sound and
solid trees, preferably during the winter season. They shall
contain no unsound knots. Sound knots will be permitted,
provided the diameter of the knot does not exceed 4 inches or
1/3 of the diameter of the stick at the point where it occurs.
Any defect or combination of defects, which will impair the
strength of the pile more than the maximum allowable knot,
shall not be permitted. The butts shall be sawed square and
the tips shall be sawed square or tapered to a point not less
than 4 inches in diameter as directed by the Engineer.
Unless otherwise specified, all piles shall be peeled by removing all of the rough bark and at least 80% of the inner
bark. No strip of inner bark remaining on the stick shall
be over :J4-inch wide or over 8 inches long, and there shall be
at least 1 inch of clean wood surface between any two such
strips. Not less than 80% of the surface on any circumference
shall be clean wood.
Piles shall be cut above the ground swell and shall taper
from butt to tip. A line drawn from the center of the tip
to the center of the butt shall not fall outside of the center
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of the pile at any point more than 1% of the length of the pile.
In short bends, the distance from the center of the pile to a
line stretched from the center of the pile above the bend to
the center of the pile below the bend shall .not exceed 4% of
the length of the bend, or 2~ inches. All knots shall be trimmed close to the body of the pile.
3. Dimensions.-Round piles shall have a minimum diameter at the tip, measured under the bark, as follows:
Length of Pile
Tip
Less than 40 feet •••.--------------------40 to 60 feet----------------------------Over 60 feet -----------------------------

Diameter
8"
7"
6"

The minimum diameter of piles at a section four feet from
the butt, measured under the bark, shall be as follows:
Diameter
So. Yellow Pine,
All Other
Douglas Fir, or
Species
So. Cypress
11"
20 feet and under-------11"
12"
20 to 30 feet-------------12"
13"
30 to 40 feet-------------12"
Over 40 feet._____________
13"
14"
Length of Pile

The diameter of the piles at the butt shall not exceed 20
inches. Square piles shall have the dimensions shown on the
plans.
SECTION 11-PIPE FOR CULVERTS

Concrete Pipe
1. Concrete Pipe.-Concrete pipe shall be of the bell and
spigot or .tongue and groove type, plain or reinforced, either
hand cast or machine made, in accordance with the table
given in this specification.
The inside surface of the pipe shall be regular and true to
dimensions, with permissible variations from the true form
not exceeding one and one-half per cent (1~%), but the designated shell thickness shall not be more than five per cent
(5%) deficient.
Each length of pipe shall be clearly stamped with the name
or trademark of the manufacturer, the date of manufacture
and the letters "C" or "M" shall be plainly impressed on the

37

_j

outside surface to designate whether it is hand cast or machine
made.
2. Composition.-The concrete ,of which these pipe are
made shall be composed of a mixture of Portland Cement,
Grade A sand and Grade A gravel or crushed stone, only.
3. Reinforcement.-Reinforccment shall consist of woven or
electrically welded wire mesh, rods, hoops, spirals, or other
forms which have been approved by the Engineer. It shall be
manufactured from new billet material and shall meet all the
requirements for Steel Reinforcement, given elsewhere herein.
It shall be free from rust, grease, or other covering that would
interfere with a proper bond with the concrete.
The maximum spacing of principal reinforcing members
shall not exceed six (6) inches transversely, nor eight (8)
inches longitudinally.
4, Dimensions.-All concrete pipe shall conform to the following requirements and dimensions:

TYPE

I .3I=

J.
c::111

a

;.:

i
'a
o:l
...

A'":,

n

ai,.

~

i!

9s

.,.!!
:!h :;J
]- ]J!
:a :a :a
o-"

'Jl&S-Plll!D, .mi,•.
B.tS-Plain, only..
B&S-Plaln, only..
B&S-Plllln, only..

--~ !

Relnf .........
or
•T&O-Relnf•••.•

12
15
18

24
30
36
42
48
54

60

6
6
6

4
4
4
4
4
4
4

Ji!.

I

2

~
9io;

:117

2
2Ji
3
3Ji

24
31
38

3Ji

4)1i
6

62
59

4

4Ji

s

4

6)1i

0

si=i

;a
:s-

j,! :aj
Ju
c::11 ;J]

i~
i~
3
3}(

&1

.:a-a
·a

20Ji

46

66

73

0

E,,,

..:a

J.s
I,,,

.......... ..........
.......... ··········
.... :au:i"·
Ti"'.2io'
2 it
2 it
2 it
2X
2X

.189
.221
.258
.295
.330

.614
.614
1.200
1.326
1.826

]i~
&:D

1800
1700
1600
1500
1000-1600
1000-1500
1000-1600
1000-1500
1000-1600
1000-1600

°NOTE:

B&S refcn lo hell and spiant type.
T.tG n!ens lo lollgUO and groove bpe.

The thickness of the bell shall not be less than three-quarters (~) of the thickness of the body of the pipe. The minimum thickness of the lip of the tongue or groove shall not be
less than thirty (30) per cent of the thickness of the body of
the pipe.
Machine-made pipe may have a minimum thickness of eighty
per cent (80%) of that specified for hand-cast pipe. · In this
case, the inside diameter of the bell will be reduced propor38
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tionately. When designated by the Engineer, in writing, all
sizes may be furnished with tongue and groove.
5. Manufacture.-The specifications for materials and general construction of concrete work, as specified elsewhere
herein, shall govern, where applicable, the manufacture of
concrete pipe.
Pipe of diameter greater than thirty (30) inches shall have
two (2) layers of transverse reinforcement.
When a single layer of reinforcement is used, it shall be
placed midway between the inside and outside surfaces of the
pipe. Double layers of reinforcement shall be placed concentrically and three-quarters (~) of an inch from the inside
and outside surfaces of the pipe. The reinforcement shall
otherwise be as specified for single layer reinforcement.
All reinforcement shall extend through the bell or tongue
and lip. Transverse reinforcement shall extend completely
around the pipe. When tied, the ends shall lap a length of
not Jess than fifty (50) times the minimum diameter of the
material spliced. When welded, the welds may be without
lap, but shall develop the same strength as the original steel.
Reinforcement must be rigidly connected at all points of
intersection and the adjacent longitudinal members of the two
layers shall be secured to each other.
6. Strength.-Pipe shall be tested not less than ten (10)
days after fabrication. If steam cured, they shall not be shipped until ten (10) days after fabrication, and if air cured,
twenty-one (21) days after fabrication. The various sizes of
pipe when tested with three-edge bearings shall withstand,
without visible crack extending throughout the entire length
of the pipe, the loads specified under dimensions and properties.
7. Absorption.-The maximum average absorption by the
standard boiling test shall not exceed seven per cent (7%) in
machine-made nor eight per cent (8%) in hand-cast concrete
pipe.
8. Testing.-All tests will be carried out in accordance with
the Standard Methods of the American Association of State
Highway Officials.
Each manufacturer furnishing pipe under these specifications
shall be fully equipped to carry out the tests herein designated.
Upon the demand of the Engineer and under his supervision,
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the manufacturer shall perform such number of tests as the
Engineer may deem necessary to establish the quality of
pipe offered for use, which will be five per cent (5%) of the
entire shipment or lot. When the quality of a product runs
uniformly above the requirements, the percentage tested may
be lowered to two per cent (2%) of each shipment or lot. If
five per cent (5%) of any one lot fail to pass the requirements
as to strength, the lot shall be definitely rejected and no additional tests will be considered.

9. lnspection.-In addition to the above specified tests, the
pipe will be subject to an inspection at all' times prior to
placing.
The pipe will be subject to rejection through failure to comply with the above or any of the following conditions:
(1) Where the permissible variations are exceeded.
(2) Fractures or cracks passing through the body or bell.
(3) Failure to give a clear ringing sound when tapped with
a light hammer.
(4) Exposure or misplacement of the reinforcement.
(5) Incomplete or improper mixing of concrete.
(6) Porous spots on either inside or outside of pipe.
(7) Unauthorized patching.

Vitrified Clay Pipe
10. Vitrified Clay Pipe.-Vitrified clay pipe shall be of the
bell and spigot type, of the first quality, thoroughly burned, and
salt glazed over the entire inner and outer surfaces, except that
the interior of the bell and the outside of the spigot may be unglazed for two-thirds ( % ) of the depth of the bell. The pipe
shall be free substantially from blisters and cracks, either in the
body or the glaze. The inner surface of the bell and the outer
surface of the spigot shall be scored by rings about one-eighth
0-0 of an inch deep. The number of scored rings shall not be
less than three (3) nor more than five (5). The inside surface
of the pipe shall be regular and true to dimensions, with permissible variations from the true form not exceeding one and
one-half per cent (l~o/o), but the designated shell thiclmess shall
not be more than five per cent (5%) deficient.

11. Strength.-The various sizes of pipe, when tested with
three (3) edge bearings, shall withstand the loads specified under
dimensions and properties.
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12. Dimensions and Properties.-AII vitrified clay culvert
pipe shall conform to the following dimensions and strength requirements :
Depth Minimum
Imldo

°1:'·
12
15
18

24

30
36

Laying
Length,

De11th or

Minimum Wall

Fed

bdies

Inches

2~

I
JK
1~
2
2K
2U

3

3
3
3
3
3

Socke&,

Thickness,

2~

3

3

3
4

Annular

r:

.I

St!f"
L:,,:D
1800
1700
1600
1500

1500
1500

13. Absorption.-The maximum absorption as obtained by
the standard boiling test shall not exceed seven per cent (7%)
by weight.
14. lnspection.-In addition to the tests specified above, the
pipe will be subject to inspection at all times prior to placing, and
rejection will follow through failure to comply with the above
or any of the following conditions:
(1) Variations in any dimensions exceeding the permissible
variations given.
(2) Fractures or cracks passing through the shell or socket
except that a single crack at either end of the pipe not exceeding
two (2) inches in length, or a single fracture in the socket, not
exceeding three (3) inches in width nor two (2) inches in length,
will not be deemed cause for rejection unless these defects exist
in more than five per cent (5%) of the entire shipment or delivery.
(3) Blisters where glazing is broken or which exceed three
(3) inches in diameter, or which project more than one-eighth
(~) inch above the surface.
( 4) Laminations which indicate extended voids in the pipe
material.
(5) Fire or hair cracks sufficient to impair the strength,
durability, or serviceability of the pipe.
(6) Variations of more than one-eighth (~) inch per lineal
foot in alignment of pipe intended to be straight.
(i') Glaze which does not fully cover and protect all parts of
the shell and ends, except those specifically exempted ; also glaze
which is not equal to the best salt glaze or "Intermediate Grade."
(8) Failure to give a clear ringing sound when placed on end
and tapped with a light hammer.
(9) Insecure attachment of branches or spurs.
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Cast Iron Pipe
14. Cast Iron Pipe.-(a) General. These specifications cover
two classes of pipe, Standard and Light Weight Cast Iron Pipe.
All cast iron pipe shall have the following general characteristics :
(b) Structure.-The pipe shall be made of cast iron of good
quality, uniform in texture and sufficiently malleable to insure
satisfactory drilling and cutting. Pipe shall be free from visible
slag or unreduced iron. All risers or other projections shall be
removed to form a smooth, uniform surface, and all surfaces
shall be smooth, free from scales, lumps, blisters, pockets, or
other defects that may impair either the strength or durability
of the pipe. No plugging or filling will be permitted. All cast
iron pipe shall be made in sections of not less than three (3) feet
in length.
(c) Coating.-Each section of cast iron pipe shall be coated
inside and out with a coal tar pitch varnish to which sufficient
linseed oil has ben added to make, when cold, a smooth, tough,
tenacious coat which will not scale off.
(d) Design.-Pipe shall be of the bell and spigot type or provided with other suitable means, approved by the Engineer, to
insure continuity and prevent displacement of longitudinal sections.
15. Standard Cast Iron Pipe.-This pipe shall be solid, and
shall be either water pipe or culvert pipe. It shall conform to the
minimum thickness and weights per lineal foot as follows :

Inside Diameter
in Inches

12

IS

18

24
30
36

Wall Thickness
in Inches

3/8
7/16
1/2
1/2
5/8
11/16

Weight per Foot
in Pounds

60
70
8S

145
180
250

No pipe will be accepted, the dimension or weight of which is
less than ninety-five per cent (95%) of the standard dimension
or weight.
16. Strength.-Standard cast iron pipe shall withstand when
tested by the three (3) edge bearing method, on a three (3) foot
section, a load of three thousand (3000) D. pounds per lineal
foot of laying length, where D. is the nominal diameter in feet.
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Three specimens of each size in any shipment shall be submitted for test. The minimum breaking load of each specimen
tested shall equal that required by the specification.
17. Light Cast Iron Pipe.-Pipe of this class may be either
solid or sectional. If sectional, the sections shall be free from
distortion so that when assembled the parts in contact shall
have an even bearing along the whole length of the pipe.
The minimum thickness shall not be less than one-quarter
(~) inch, or less than one-twentieth (1/20) of the distance between ribs.
18. Strength.-When tested by the three (3) edge bearing
method, the pipe shall withstand a load of two thousand (2000) D.
pounds per lineal foot of laying length, where D. is the nominal
diameter in feet.
Three specimens of each size in any shipment shall be submitted for test. The minimum breaking load of each specimen
tested shall equal that required by the specification.
Corrugated Metal Pipe
19. Corrugated Metal Pipe.-Corrugated metal pipe for culverts shall be properly fabricated from corrugated galvanized sheet
metal. Pipe submitted under these specifications shall be of the
full-circle riveted type of lap-joint construction, or of sectional
nestable types of adequate strength and durability. Each culvert
shall be made from the same brand of metal, and the following
table shall govern as to gauge and lap:
Nom. Diameter
Inches

Min. Gauge U. S.
Std. Uncoated
Metal

12
15

16
16

24

16
14

18

14
12
12
12
12
12

30

36
42
48
54
60

Width of Lap
Inches

lM
IM
IM
IM

l,U'
1,U'
2,U'
3

2x3
2x3

All sizes above 48 inches in diameter shall have the invert
reinforced with an approved reinforcement or pavement.
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The diameter of the metal pipe shall be understood to mean the
clear diameter. For example, a pipe eighteen (18) inches in
diameter shall be of such size that a sphere eighteen (18) inches
in diameter may be rolled through it, except for interference
by rivet heads.
All gauges given are United States Standard Gauge thickness
and the maximum variation allowable is five (5) per cent either
way from the theoretical gauge thickness.
20. · Composition.-Corrugated metal pipe culverts shall be
fabricated from corrugated galvanized sheets, the base metal of
which shall be made by the open hearth process.
The base metal shall conform to the following chemical requirements :
Ladle Analysis of Base Metal

C111bon ..................... not more than
Manganese .................. no\ more &ban
Phos.Phorua ................. not more than
Sulphur .................... not more than
Silicon............... , ...... not mme than
Copper ...................... notle.ssthan
Mclybdenum ................. not le.a than
Sum er &rsUvee!ementa ..... not= &ban
Sum of fushh clement,, ••••• not mme than

.. .. . •..
• .. .. •..
.01~'29
.0411"1.,

. .. .. • ..
• .. .. .. •
.01~
.Gill"/o

.. .. .. .. .. ............ ..
.. .. • .. • • .............. .
.01~'29 .015% ....... .
,04U'!'o .Gi0% .000%

....................................... .

......... 20%

,20%

.40%

......................... 05%
• • • .. • • • .10%,
•25%
. 25%

0.10%,

.211%

....... .
•70%
............................... .

Note.-Permlmible variulie111 of £our-huadredlha of ane per cent (O.ot%) will be allowed
ror the sum of tho &rat sh elements o.nd one-buadredlh or C1110 per cent (0.01%) £or oulphur in
onalpiia of &nlahed eh«ts. Unless otherwise ahown on the pwis, prcpos:ila or estimates, the
reqwremenla of tho eomposilion of the base meta.I a.re optlonul.

The galvanizing shall consist of not less than two ounces of
prime spelter per square foot of flat sheet uniformly distributed
over the surfaces of the sheets of metal. It shall be applied in such
a manner that the spelter will not peel off during fabrication, or in
transporting and laying the pipe. The amount of spelter per foot
and gauge of metal will be determined upon a sample taken
from the culvert or the culvert stock. Pipe having bare or uncoated spots will be rejected. The corrugations shall be not
more than three (3) inches in width and not less than one-half
(~) of an inch in depth. All joints shall be even and close,
and the jointed pipes shall be straight, circular in section, true
and rigid.
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In the longitudinal joints, rivets shall be driven in the valley of
each corrugation and in the transverse joints, uniformly spaced
not more than six (6) inches apart. Rivets shall be driven in such
a manner as to draw the sheets tightly together and to completely
fill the rivet holes. The rivets shall have a neat, workmanlike,
hemispherical or Aat head, and shall be at least one-half (0) inch
from the edges of the sheets. All culverts above forty-two ( 42)
inches in diameter shall have two rows of rivets, equally spaced.
All rivets shall be of the same quality of metal as the sheets in
which they arc used. They shall be thoroughly galvanized and
shall be not less than five-sixteenths (5/16) of an inch in diameter.
The heads of the rivets shall have a diameter not less than one and
five-tenths ( 1 5/10) times the diameter of the rivets, plus oneeighth ( % ) of an inch, and all fiat heads shall have a thickness of
not less than six-tenths (6/10) that of the diameter of the rivet.

21, Manufacture.-All pipe shall be furnished in the lengths
ordered, except that pipe for culverts more than twenty-six (26)
feet in length may be furnished in sections not less than twelve
(12) feet in length, provided the manufacturer furnishes field connections free of charge. The connections shall consist of bands
not less than eight (8) inches in width, made from the same
terial as the pipe, properly fitted with malleable cast-iron lugs,
provided with galvanized bolts not less than one-half (0) of an
inch in diameter. The bands may be connected at the ends by
angles having minimum dimensions of orie and one-half by one and
one-half by one-eighth (l~x10x%) inches and the length equal
to full width of band, or by other connections of suitable strength.
Each connection shall be made by at least two bolts, not less than
one-half (0) inch in diameter. All such connections shall be
made of galvanized metal. The connections shall be so fabricated that a secure and firm connection of the sections of pipe
may readily be made in the field.

ma:

22, Tests and Inspection.-A sample or sall\Ples may be
taken by the Engineer from any part or section of any pipe or
pipes of a consignment and a test made. Should the test show
more impurities, under weight, under gauge, or other evidence
that the material does not conform to the specifications, use of
the consignment shall be suspended until the Engineer shall have
had time to make any further investigation he may require. When,
in the judgment of the Engineer, the pipe does not fulfill the
requirements specified, it shall be rejected.
These requirements apply not only to the individual pipe, but
to the shipment on any contract as a whole, and among others,
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the following defects are specified as constituting poor workmanship. The presence of any or all of these defects in any pipe or in
general in any shipment wilt constitute sufficient cause for rejection:
(1) Uneven laps.
(2) Elliptical shaping.
(3) Variation from a straight center line.
( 4) Ragged or diagonally sheared edges.
(5) Loose, unevenly lined or spaced rivets.
(6) Poorly -formed rivets heads.
(7) Unfinished ends.
(8) Illegible brands.
(9) Lack of rigidity.
(10) Bruised, scaled or broken speller coating.
(11) Dents or bends in the metal itself,
(12) Deficiency in gauge.
(13) Less than two (2) ounces of speller per square foot on
two sides.
(14) Less than nine-tenths (0.9) ounce of spelter per square
foot on one side.
• (15) Rivets not of the same base beta! as the sheets.
The individual pipes making up the shipment shall fully meet
the requirements of these specifications, and if fifty (SO) per cent
of the individual pipes in any shipment fails to meet any of these
requirements, the entire shipment may be rejected.
All pipe shall be so loaded for shipment that it will arrive at its
destination with all galvanizing intact and free from bruises.
The manufacturer's brand and gauge shall be stamped legibly
on each sheet of metal from which the pipe is manufactured.
Pipes failing to show this brand on each separate sheet will not
be accepted, Every pipe in the same shipment shall be fabricated
from the same brand of material.

SECTION 12-PAINT

1. General.-Unless otherwise provided herein, the materials
entering into the composition of paints shall conform to the requirements of the Standard Specifications of the Federal Specifications Board issued by the U. S. Bureau of Standards, and in the
examination of paints the methods specified therein shall be used.
Z. Packages and Marking.-Alt paints shall be shipped in
strong, substantial containers, plainly marked with the weight,
color and volume, in gallons, of the paint content, a true state-
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ment of the percentage composition of the pigment, the proportions of pigment to vehicle, and the name and address of the manu•
facturer. Any package or container not so marked will not be
accepted for use under these specifications.
3. Paint Composition.-Paint shall consist of pigments of
the required fineness and composition ground to the desired con·
sistcncy in linseed oil in a suitable grinding machine, to which
shall be added additional oil, thinner and drier as required.
. Paints shall be furnished for use in ready mixed or paste form,
as may be specified. Dry pigments shall not be used until they
have been reduced to paste form by grinding with oil.

4. Paint Paste.-Paint paste shall consist of the specified
pigment or pigments ground to the required consistency in raw or
refined linseed oil. The paste so prepared shall be uniform in
consistency and composition and shall not cake or segregate in
the containers. When additional vehicle is added, the paint paste
shall be such as to readily break up, to form a smooth uniform liquid of the proper brushing consistency and one which will
not run or sag.
Paint Vehicle

5. Linseed Oil.-Raw, refined, and boiled linseed oil shall
conform to the requirements of Standard Specification No. 4 of
the Federal Specifications Board (Bureau of Standards Circular
No. 82).
6. Thinner.-(a) Turpentine.-Turpentine shall be gum
spirits or wood turpentine and shall conform to the requirements
of Standard Specification No. 7 of the Federal Specifications
Board (Bureau of Standards Circular No. 86).
(b) Mineral Spirits.-Mineral spirits shall conform to the requirements of Standard Specification No. 16 of the Federal Specifications Board (Bureau of Standards Circular No. 98).
7. Liquid Drier.-Liquid drier shall conform to the requirements of Standard Specification No. 20 of the Federal Specifications Board (Bureau of Standards Circular No. 105).

Paint Pigments
8. Red Lead.-Red lead shall conform to the requirements
of Standard Specification No. 11 of the Federal Specifications
Board (Bureau of Standards Circular No. 90) for material of
the "95% or 90o/o grade."
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9. Basic Carbonate White Lead.-Basic carbonate white lead
shall conform to the requirements of Standard Specification No.
5 of the Federal Specifications Board (Bureau of Standards Circular No. 84).

10. Zinc Oxide.-Zinc oxide shall conform to the requirements of Standard Specification No. 8 of the Federal Specifications
Board (Bureau of Standards Circular No. 87).
11. Tinting and Inert Pigments.-Lamp black shall conform
to the requirements of the Standard Specifications for Lampblack,
Serial Designation D209-26, of the American Society for Testing
Materials with subsequent amendments and additions thereto
adopted by the Society.
Chrome yellow shall conform to the requirements of the Tentative Specifications for Chrome Yellow, Serial Designation D21126T, of the American Society for Testing Materials with subsequent amendments and additions thereto adopted by the Society.
Inert pigments, when used, shall be magnesium silicate, pure
tinting colors or any mixture thereof. Inerts shall in no case
contain organic coloring matter, soap or emulsifying products.

Paint
12. No. 1 Paint.-No. 1 paint is red lead paint for shop coat
on metal surfaces, and shall conform to the specifications for this
paint as given under Division II, Section 19 of the Bridge Specifications.
13. No. 2 Paint.-No. 2 paint is a white lead for first field
,coat on structural steel, signs and guard rails, having the following composition, by weight, within the limits specified :
Minimum
Basis Carbonate White Lead____ 51.0%
Zinc Oxide -------------------- 17.0%
Vehicle ------------------------ 30.0%
Coarse particles and skins------ 0.0%

Maximum
53.0%
19.0%
32.0%
0.5%

14. No. 3 Paint.-No. 3 paint is a gray paint for the second
field coat on structural steel, and shall conform to the specifications for No. 2 paint, with the addition of one-quarter (~) ounce
of lamp-black per gallon of paint.
15. No. 4 Paint.-No. 4 paint is an aluminum paint for
second and third fiet<P coats on '1tructural steel and shall conform
to the following specifications :
:., .
48

\

Aluminum paint for metal surfaces shall be composed only of
aluminum bronze powder and a varnish vehicle as hereafter described.
Pigment.-The pigment shall be an aluminum bronze powder of
Standard Varnish grade, shall be free of adulteration and shall
conform to the commercial grading of one hundred and forty
(140) mesh.
Vehicle.-The vehicle shall be a long oil varnish made in accordance with the following specifications. The varnish shall contain not less than fifty (50) per cent by weight of non-volatile
oils and gums. The ratio of oil to gum shall be not less than
three (3) to one (1). The vehicle shall be free from sulphur
or sulphur compounds.
The varnish shall pass a sixty per cent ( 60%) Kauri Reduction Test.
The varnish shall be of such consistency that when thoroughly
mixed with the aluminum powder in the proportion of .two (2)
pounds of powder to one ( 1) gallon of varnish vehicle the resulting paint shall show satisfactory spreading qualities, and shall
not run or sag when applied to a smooth vertical surface.
The viscosity of the varnish shall be between thirty seconds
(30") and sixty-five seconds (65") Saybolt Furol.
The paint shall set to touch in not less than two (2) hours
nor more than six (6) hours, and dry hard and tough in not
more than twenty-four (24) hours.
Unless otherwise ordered, the pigment and vehicle shall be
furnished in separate containers.
Mixing.-The paint shall be mixed on the job, just previous to
applying, in quantities approximately sufficient for one day's use.
Paint which has been mixed for more than twenty-four (24)
hours shall not be used without the permission of the Engineer.
The paint shall be mixed in the proportion of two (2) pounds
of aluminum bronze powder per gallon of vehicle. The weighed
amount of powder shall be placed in a suitable mixing container
and the measured volume of vehicle then poured over it. The
powder shall be thoroughly incorporated in the vehicle by means
of vigorous stirring with a suitable paddle. Before removing any
paint for use it shall be thoroughly stirred, and it shall be suitably stirred during use.
16. No. 5 Paint.-No. 5 paint is a dark gray paint for mechanical equipment and shall conform to~the s1?_ecifications for No.
2 Paint with the addition of :;;.e. and W~if:lrtca (:!J¢) ounces
of lamp-black per gallon of paint.
( J

?,t,}
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17. No. 6 Paint.-No. 6 paint is a yellow paint for wood and
metal signs, having the following composition, by weight, within
the limits specified :
Minimum
Lead Chrome Yellow----------- 16.0%
Zinc Oxide -------------------- 10.0%
Magnesium Silicate ------------ 0.0%
Vehicle ------------------------ 40.0%
Coarse particles and skins______ 0.0%

Maximum
34.0%
27.0%
6.0%
45.0%

0.5%

The lead chrome yellow may be normal lead chromate or basic
lead chromate or a mixture of the two as may be required to
produce the desired color.
18. Paints for Wood Work.-AII paints used for wood work
shall comply with the above specification requirements as regards quality and shall conform in composition to the above
formulas for second field coats. To priming coats may be added
sufficient quantity of linseed oil or thinner as may be necessary
to secure satisfactory penetration.
19. Use of Thinner and Drier.-To the paints specified above
may be added, just before using, such amounts of thinner or
drier as may be necessary to secure workability and a suitable
drying coefficient, but in no case shalt the amounts so added be
such as to cause a separation of pigment and vehicle, nor shall
they exceed the following :
Maximum amount of drier per gallon of paint ¥.s pint. Maximum amount of thinner per gallon of paint ~ pint. When the
paint is for use on work exposed to water action the amount of
drier used shall not exceed one-sixth ( 'As ) pint per gallon.
20. Traffic Zone Paint.-General Features.-AII traffic zone
paint shall be finely ground, shall not settle badly or cake in
the container, shall be readily broken up with a paddle to a
smooth uniform paint, capable of easy application with a brush
or mechanical distributor (gravity feed) in accordance with the
rules of good standard practice.
Color.-It is required under this specification that the color
after drying shall be a pure white, free from tint other than that
from the aluminum bronze powder, furnishing the maximum
amount of opacity and visibility under both daylight and artificial
light. The fixed drying oils used shall be of such character as
wilt not darken under service to impair the color and visibility
of the paint.

so

Drying Time.-The paint furnished under this specification shall
dry sufficiently within one-half 00 hour after application so
that there will be no pick-up under traffic. and it shall be thoroughly dry, free from tackiness, within one (1) hour after ap·
plication.
Vehicle.-The vehicle shall be a kettle-treated product, composed of fixed drying oils, metallic driers, and volatile thinners
so proportioned to produce a paint of the maximum film elasticity, durability and required drying time.
The vehicle shall contain not less than forty per cent ( 40%)
of non-volatile matter. The non-volatile portion shall contain
not Jess than fifty.five per cent (55%) of tung oil and not more
than fifteen per cent ( 15%) of rosin. The remainder of the non\'Olatile portion of the vehicle shall consist of a combination of
drying and semi-drying oils containing not less than fifty-five per
cent (55%) of bodied linseed oil.
The volatile portion of the vehicle shall be a mixture of light
petroleum distillate and benzole. The benzole fraction shall not
be less than seventeen per cent (17%) by volume.

Tests for Physical Properties
Viscosity.-When tested for viscosity on a Saybolt Furol viscosimeter, sixty (60) cubic centimeters of the paint at twentyfive (25) degrees Centigrade shall give a reading of not less than
fifty (50) nor more than seventy-five (75) seconds.
Elasticity.-A cleaned panel of No. IC tin plate (No. 30 U. S.
standard plate gauge) measuring two and three-quarter (2*)
inches by six (6) inches shall be coated with the paint and baked
for six (6) hours in an oven maintained at a temperature of one
hundred (100) degrees Centigrade. The panel shall be allowed
to cool at room temperature for one ( 1) hour and shall then be
rapidly bent double and straightened. The paint film shall withstand this test without checking, cracking, or flaking.
Sample.-The color, hiding power, and consistency of the paint
furnished under this specification shall be equal to that of a sample
mutually agreed upon. When dry it shall show a ftat, white,
opaque finish, and shall show no graying or discoloration when
exposed to direct sunlight for seven (7) hours.
A quart sample of paint which the manufacturer proposes to
furnish under this specification shall accompany each bid. No bid
shall be considered if the sample submitted therewith does not
meet the requirements of this specification.
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No. 1 Traffic Zone Paint.-No. 1 Traffic Zone Paint is a
white paint for marking highways and it shall have the following composition, by weight, within the limits specified:
Minimum
Zinc Oxide -------------------- 23.0%
Lithopone ---------------------- 30.0%
Magnesium Silicate ----------- 0.0%
Aluminum Bronze Powder -----.3%
Vehicle ------------------------ 38.0%
Coarse particles and skins______ 0.0%

Maximum
27.0%
35.0o/o
2.5%
,3%
42.0%
0.5%

No. 2 Traffic Zone Paint.-No. 2 Traffic Zone Paint is a white
paint for marking concrete pavements and it shall have the following composition, by weight, within the limits specified :
Minimum
Maximum
7.0%
Zinc Oxide-------------------- 6.0%
21.0%
Lithopone --------------------- 19.0%
40.0%
Inerts------------------------- 35.0%
33.0%
35.0%
Vehicle ----------------------The inerts shall consist of asbestos or silicia, or a mixture
thereof, and have the following approximate grading.
Passing fifty (50) mesh sieve------------------ 100%
Passing one hundred (100) mesh sieve---------- 30%
Pigments.--The zinc oxide shall conform to Section 12, Paragraph 10 of these specifications.
The lithopone used shall have the maximum opacity and sunproofness possible. The zinc sulphide content shall not be less
than twenty-six per cent (26%).
The aluminum bronze powder shall all pass a one hundred and
forty (140) mesh screen.
21. Other Paints.-Other paint formulas involving the use
of pigments approved by the Engineer may be submitted by the
manufacturer, and, if approved, will be accepted for use.

Tests and Acceptance
20. Manufacturer's Guarantee.-The manufacturer of each
brand of paint submitted for acceptance under these specifications,
or any contractor desiring to use any particul~r paint for work to
be done under these specifications, shall file with the Engineer a
certificate of analysis and Manufacturer's Guarantee, setting forth
the trade name or brand of the paint to be furnished, together
with a facsimile copy of the label (if the material is of the
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ready-mixed type) and a typical analysis showing the percentages
of each of the chemical elements in the pigment and vehicle.
The manufacturer's guarantee shall provide that all paint furnished under these specifications shall conform to the certified
analysis as filed and to the statement of the various percentages
of the ingredients on the receptacle or container. The manufacturer's guarantee shall be of the form approved by the Engineer
and shall be sworn to by a person having legal authority to bind
the manufacturing company by his acts.
21. Sampling and Testing.-Samples of paint for testing·
shall consist of at least a one-quart sample from every five barrels in a consignment. These samples may be tested individually
or as a composite representing not more than twenty-five barrels.
Samples shall be submitted for test at least fifteen (15) days
before the paint represented by the samples is to be used. No
paint shall be accepted for use until it has received the written
approval of the Engineer.
From time to time during the progress of the work samples of
the paint being used may be taken and subjected to laboratory
tests, at the discretion of the Engineer. A material difference in
composition or working quality of these samples, as compared
with the original samples or as compared with the manufacturer's
guaranteed analysis may be considered sufficient cause for rejection of the defective materials and for suspension of payments on
work already done with them.
22. lnspection.-The manufacturer of paints under these
specifications shall allow the Engineer or his inspector free access
to all parts of the plant in which the manufacture of these paints
is being carried on and shall give him every reasonable facility
to enable him to determine if the paints are being made in accordance with the specification.

SECTION 13-CREOSOTE OIL FOR OPEN TANK
TREATMENT
General-The oil shall be a distillate of coal-gas or coke-oven
tar. It shall comply with the following requirements:
1. It shall contain not more than three (3) per cent of water.
2. It shall contain not more than one-half (0.5) per cent of
matter insoluble in benzol.
3. The specific gravity of the oil at 25° /25° C. shall not
be less than 1.03.
4. The distillate, based on water-free oil, shall be within the
following limits :
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Up to 210 degrees Centigrade not more than five (5) per cent.
Up to 235 degrees Centigrade not more than twenty-five (25)
per

cent.

5. The specific gravity of the fraction between 235 degrees
Centigrade and 315 degrees Centigrade shall not be less than
1.03 at 38 degrees /15.S degrees C.
The specific gravity of the fraction between 315 degrees Centigrade and 355 degrees Centigrade shall not be less than 1.10 at
38 degrees /15.5 degrees C.
6. The residue above 355 degrees Centigrade, if it exceeds
five (5) per cent, shall have a float test of not more than fifty
(50) seconds at seventy (70) degrees Centigrade.
7. The oil shall yield not more than two (2) per cent coke
residue.

SECTION 14-PREMOLDED EXPANSION JOINT
FILLERS
1. GeneraL-The bituminous premolded joint shall be of the
dimensions shown on the plans or in the estimate, and shall be of
asphalt or tar composition of approved quality. The joint shall
be of such character that it will not be deformed by ordinary
handling during the hot summer months or become hard and
brittle in cold weather. Thin strips of stiffener will be allowed.
Any suitable filler, used to reduce the brittleness of the expansion joint to a minimum at low temperatures, shall be uniformly
impregnated with the bitumen.
2. Prcmolded expansion joint shall meet the following requirements:

1. Absorption at 25°C.-24 hours------------not more than 5%
2. Toughness at 4 • C. ------------------------not less than 2
3. Distortion at SO"C-------------------not more than 25mm.

SECTION 15-BITUMINOUS MATERIALS
1. Bituminous Material for Construction.-Bituminous material for construction shall be homogeneous, free from water, and
shall not foam nor flash when heated to 175° C. (347° F.) Material for any one contract shall not vary more than .020 in
specific gravity nor more than 10°C. in melting point within the
test limits prescribed for each type. The penetration of the
residue from the loss at 163°C.-5 hours shall not be less than
sixty per cent (60%) of the original sample. Bituminous material
shall meet the following requirements:
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O.A.-2

1.
2.
3.
4.
5.
6.

Specific Gravity -----------------------not less than 1.000
Melting Point ---------------------------------35 ° -55 °C.
Penetration ---------------------------------------85-100
Loss at 163 • C.-5 hrs.__________________ not more than 1.0%
Ductility -----------------------------not less than 60 cm.
Soluble Bitumen ----------------------not less than 99.5%
Organic Insoluble ------------------not more than 0.2%

O. A.-8

1.
2.
3.
4.
5.
6.

Specific Gravity -----------------------not less than 1.020
Melting Point ---------------------------------45 • -65 • C.
Penetration -----------------------------------------50-60
Loss at 163 °C.-5 hrs·------------------not more than 1.0%
Ductility -----------------------------not less than 50 cm.
Soluble Bitumen ----------------------not less than 99.5%
Organic Insoluble ------------------not more than 0.2%

W. A. Water Proofing Asphalt .
1.
2.
3.
4.
5.

Specific Gravity ------------------------not less than 0.970
Melting Point ------------------------not less than 70°C.
Penetration ----------------------------------------15-20
Loss at 163°C.-5 hrs. -----------------not more than 5.0%
Soluble Bitumen :
For oil asphalts---------------------not less than 99.5%
For fluxed Bermudez Asphalt ________ not less than 95.0%

(Note.-This material shall be applied at a temperature of
200°C.)
N.A.-2
1.
2.
3.
4.
5.
6.

Specific Gravity -------------------------------1.040-1.060
Melting Point ---------------------------------40°-50°C.
Penetration ---------------------------------------85-100
Loss at 163°C.-5 hrs,------------------Dot more than 3.0%
Ductility ----------------------------not less than 40 cm.
Soluble Bitumen ---------------------..not less than 95.0%
Inorganic Insoluble ---------------------------1.5-2.5%
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N. A.-8
1. Specific Gravity -------------------------------1.055-1.070
2. Melting Point ---------------------------------45 ° -55 ° C.
3. Penetration ----------------------------------------50-60
4. Loss at 163°C.-5 hrs. __________________not more than 2.0%
S. Ductility -----------------------------not less than 30 cm.
6. Soluble Bitumen ---------------------..not less than 94.0c;"o
Inorganic Insoluble ----------------------------2,5-4.0o/o

T. P.-5
1. Float Test, in seconds, at 50°C.---------------------160-200
2. Total Distillate, by weight:
To 170°C. __________________________ not more than l.Oc;"o

To 270"C·-------------------------not more
To 300°C. _________________________not more
Softening point of residue __________not more
3. Soluble Bitumen _______________________ not less

than
than
than
than

10.0%
20.0%
65°C.
80.0%

Note.-The consistency of T. P.-5 furnished on any one
contract shall not vary more than 10 seconds from the average.
Tar for construction must be homogeneous and free from water.
2. Bituminous Material for Surface Treatment.-Bituminous
material for surface treatment shall meet the following requirements:
(a) Asphalt Material for Cold Application.-All asphaltic
material shall be homogeneous and free from water. Asphaltic
oils for cold application shall be fabricated from Mexican, Californian or Venezuelan residues without admixture of material
from semi-asphaltic sources.
0. C.-1

Material furnished under these specifications shall be a fluid
residual oil, free from water and decomposition products, the various hydrocarbons composing it shall be present in a homogeneous
solution. It shall meet the following requirements for both chemical and physical properties:
1. Specific Gravity ------------------------not less than 0.900
2 Flash Point (Open Cup) ________________ not less than 70°C.
3. Evaporation loss 50 grs., 5 hrs. at 163 ° C. __ not more than 30%
4. Specific Viscosity 50 cc. at 25°C.----------------------4-7
5. Soluble Bitumen ----------------------not less than 99.5%
6. Total Bitumen Insoluble in 86° Be' Naphtha________ -4•12%
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O. C.-4
1.
2.
3.
4.

Specific Gravity ------------------------not less than 0.92
Flash Point (Open Cup) ______________ not more than 35°C.
Specific Viscosity at S0°C·--------------------------10-18
Loss at 163°C.-S hours ____________________________ 24-30%
Float Test on residue at 50° C., in
seconds ------------------------------not less than 60
5. Soluble Bitumen ______________________not less than 99.5%
6. Total Bitumen Insoluble in 86° Be'
Naphtha ---------------------------not less than 12.0o/o

N. C.-4

1.
2.
3.
4.

Specific Gravity -----------------------not less than 0.92
Flash Point (Open Cup) ______________ not more than 35°C.
Specific Viscosity at 50°C.---------------------------10-18
Loss at 163°C.-5 hours----------------------------24-30%
Float Test on residue at 50°C., in
seconds -----------------------------not less than 60
S. Soluble Bitumen ----------------------not less than 99.0%
6. Total Bitumen Insoluble in 86° Be'
Naphtha ---------------------------not less than 10.0o/o

0. C.-5
1
2.
3.
4.
S.
6.

7.

8.

Specific Gravity ___________________________not less than 0.90
Flash Point (Open Cup) _____________ .not more than 35°C.
Specific Viscosity at SO·C.--------------------------15-30
Loss at 163 ° C.-5 hrs. ____:________________not less than 20%
Penetration of residue ________________not more than 200
Loss at l00°C.-20gm.-S hrs._____________ not less than 20%
Float of residue at so•c.. seconds ______not less than 200
Soluble Bitumen ---------------------.not less than 99.5%
Total Bitumen Insoluble in 86° Be' Naphtha ________ tS-20%
Total Distillate, by volume:
To 150°C. ----------------------------not less than 5%
To 200°C. -------------------------------------24-28%
To 205°C. -------------------------not more than 30%
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(b) Tar for Cold Application. This tar shall be homogeneous
and the water content shall not exceed two (2%) per cent.
T. C.-1
1. Specific Viscosity at 50°C.
Grade A ------------------------------------------5-8
Grade B -----------------------------------------8-13
Grade C ----------------------------------------13-18
Grade I) ----------------------------------------18-25
Grade E ----------------------------------------25-35
2. Total l)istillate, by weight:
To 170°C.--------------------------not more than 7.0%
To 270°C,-------------------------not more than 37.0%
To 300"C.------------------------not more than 45.0%
Softening point of residue_ _________ not more than 60°C.
3. Soluble Bitumen ----------------------not less than 88.0%

(c) Asphaltic Material for Hot Application.-Bituminous material for hot application shall not foam when heated to 120°C.
(248°F.), and shall meet the following requirements:
O. H.-1

1. Specific Gravity -----------------------not less than 0.980
2. Flash Point (Open Cup)--------------not less than 100°C.
3. Float Test at 50°C., seconds-----------------------100-150
4. Loss at 163°C.-S hrs. ___________________not more than 5.0%
Float Test of residue at S0°C. not less than orig.
25 sec.
S. Soluble Bitumen ----------------------not less than 99,5%
6. Total Bitumen Insoluble in 86° Be' Naphtha________ l5-25%

+

N. H.-1

1.
2.
3.
4.

Specific Gravity -----------------------not less than 1.000
Flash Point (Open Cup)--------------not less than 100°C.
Float Test at 50°C., seconds-----------------------100-150
Loss at 163°C.-5 hrs,------------------not more than S.Ocyo
Float Test of residue at 50°C., seconds ____ not less than 60
5. Soluble Bitumen -----------------------not less than 99.0%
6. Total Bitumen Insoluble in 86° Be' Naphtha--------10-20%
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(d) Tar for Hot Application. All tars which are to be applied
hot shall be homogeneous and free from water.
T. H.-1

1. Float Test, in seconds, at 32°C.:
Grade A --------------------------------------60-120
Grade B --------------------------------------120-180
2. Total Distillate, by weight:
To 170°C. _________________________ not more than 1.0%
To 270°C,-------------------------not more
To 300°C,-------------------------not more
Softening point of residue__________ not more
3. Soluble Bitumen -----------------------not less

than 15.0%
than 25.0%
than 65°C.
than 80.0%

3. Bituminous Material for Maintenance.-Bituminous material for maintenance shall meet the following requirements :
(a) Asphaltic Material for Cold Patching.

A. C. P.
1.
2.
3.
4.

Specific Gravity -------------------------------0,900-0.950
Flash Point (Open Cup) _____________ not more than 32°C.
Specific Viscosity at 50°C,---------------------------15-30
Loss at 163 °C.-5 hrs,--------------------not less than 25%
Penetration of residue----------------------------60-90
5. Soluble Bitumen ----------------------Dot less than 99.5%
Organic Insoluble ------------------not more than 0.2%
6. Total Bitumen Insoluble in 86° Be' Naphtha-------15-25%
7. Total Distillate, by volume:
To 150°C. ---------------------------not less than 10%
To zoo•c. __________________________ not more than 35%
(b) Asphaltic Material for Cracks and Joints.

A.H. F.
1.
2.
3.
4.
5.
6.

Melting Point ---------------------------------40°-50°C.
Penetration ----------------------------------------85-100
Loss at 163 ° C.-5 hrs,-------------------not more than 2%
Ductility -----------------------------not less than 40 cm.
Soluble Bitumen ---------------------------------75-85%
Inorganic Insoluble ------------------------------15-25o/o
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(c) Tar for Cold Patching.

T. C. P.
1. Specific Viscosity at so•c. __________________________tS-30
2. Total Distillate, by weight:
To 170°C. ___________________________not less than 1.0%
To 235"C.---------------------------not less than 8.0%
To 270°C.--------------------------not less than 13.0%
To 300°C.________________________ not more than 35.0%
Softening point of residue ____________________so 0 -70°C.
3. Soluble Bitumen ----------------------not less than 80.0%
(d) Tar for Cracks and Joints.

T. H.F.
1. Melting Point ---------------------------------25°-45°C.
2. Ductility -----------------------------not less than 40 cm.
3. Soluble Bitumen ------------------------not less than 75%
Inorganic Insoluble -----------------not more than 0.5%

SECTION l~CALCIUM CHLORIDE
Calcium Chloride shall be in granular or flake form and shall
conform to the following analysis :
Pure anhydrous Calcium Chloride ________not less than 73%
l\lagnesium Chloride ------------------not more than 0.5%
Sodium Chloride ---------------------not more than 1.0%
When tested by means of laboratory screens, 100% shall pass
through a three-eighths (~) inch screen.

SECTION 17-SODIUM SILICATE
Sodium Silicate shall be furnished as a solution of Sodium
Silicate, having the following properties :
1. Specific Gravity at lS.S c. ____ not less than 1.41 (42.3"Be')
2. Sodium Oxide-Silica ratio-----------------------1 :3.2-3.5
Before applying for concrete curing, it shall be diluted with
approximately 20% of clean water, to a specific gravity of between
1.33 and 1.34 (36° Be' to 37° Be').
0
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DIVISION III
Construction Details
SECTION 1-EARTHWORK
1. Description.-Earthwork shall consist of the construction
of the roadway, exclusive of pavement, structures, and shoulders,
to the lines, grades and cross-sections, as indicated on the plans, or
directed on the work. It shall include all clearing and grubbing;
the making of all the necessary roadway excavation; borrow excavation; structure excavation; constructing all embankments ;
disposing of surplus material; and the sloping, shaping, compacting, dressing, maintaining, etc.
All earthwork shall be performed in accordance with the provisions and stipulations of these specifications, and when completed shall conform to the lines, grades and cross-sections indicated on the plans, unless otherwise directed, and the roadbed
together with its appurtenances of intersecting roads, streets or
private driveways or approaches, shall present an even, smooth,
thoroughly and uniformly compacted surface.
2. Clearing and Grubbing,-All lands within the limits of
the slope stakes as shown by the plans and the surfaces of all
gravel, soil and borrow pits shall be cleared of all obstructions and
cleared and grubbed of all trees, stumps, roots, brush and other
perishable matter, except where fills of more than two (2) feet
occur; in which case no stump shall be left standing, the top of
which is within thirty (30) inches of the surface of the fill, including slopes.
The removal of fences, structures, or other obstructions shall
also be included, unless otherwise directed by the Engineer.
Trees designated by the Engineer shall be left standing and protected by the Contractor to insure protection of the tops, trunks
and roots.
All timber shall be cut in twelve (12) foot lengths and neatly
piled at the edge of the right of way.
All brush, taps, stumps, etc., shall be burned.
3. Measurement and Area Calculations.-The unit quantity
for clearing and grubbing wilt be the acre. In all cases the area
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of the open, traveled roadway shall be deducted in calculating the
area cleared. The right is reserved to pay for the removal of
isolated trees, stumps, fences, or structures, as force account,
should same be deemed advisable by the Engineer.
4. Roadway and Drainage Excavation.-Roadway and drainage excavation shall consist of the removal and satisfactory disposal of all materials taken from within the limits of the work
contracted for, including the widening of cuts and the increasing
of slopes necessary for the construction and preparation of the
roadbed; the cutting of any ditches, channels, and waterways,
intersections, approaches, entrances, etc., and work incidental thereto, as indicated on the plans or directed by the Engineer.

5. Grades and Slopes.-The grade shown on the profile shall
represent the center of the crown on the finished surface. The
balance templet line is shown as a guide for excavation and center
and side stakes will be set with reference to the balance templet
line.
When directed by the Engineer, material below the grades
shown may be removed and included in the quantities estimated
for regular excavation. Slopes shall be as shown on the plans,
unless otherwise directed. All slopes of excavation and embankments shall be left with neat, even surfaces.
6. Unstable Slopes and Surface Ditcbes.-All excavated materials shall be measured and paid for as excavation except that
all slips and falls or insecure masses of material beyond the· regular slope, due to the lack of precaution of the Contractor, shall be
removed by the Contractor at his own cost. When required by
the Engineer, surface ditches will be cut on the top of slopes of
excavation, or at the foot of slopes of embankments, and at such
other points not necesasrily confined to the right of way, or shown
on the plans, as may be directed and shall be of such dimensions
and grades as the Engineer may direct, and will be paid for as
excavation.
7. Side Ditcbes.-The shape and depth of the side ditches
may be changed from time to time according to the amount .of
drainage, as the Engineer may direct, and the Contractor will be
paid for the material actually moved.
8. Treatment of Unsuitable Subgrade.-When solid rock
occurs in cuts, or the materiai in the opinion of the Engineer,
is not suitable for foundation or finishing purposes, the Contractor
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will be required to excavate the entire roadbed below the grade
shown on the profile as directed by the Engineer, and then backfill with suitable material, which shall be shaped to conform to
the section of road surface as shown on the plans ; such additional
depth shall be included in and paid for as regular excavation.
9. Excavation for striictures.-Excavation for structures
shall consist of the removal of any existing structure, including
the foundations, that may be necessary to clear the site for the
proposed work, and the excavation of foundation pits to the dimensions shown on the plans or established by the Engineer and
shall include all necessary bailing, draining, bracing, sheeting, etc.
All excavations shall be carried to foundation materials satisfactory to the Engineer regardless of the elevations shown on the
plans. If rock bottom is secured, the excavation shall be done in
such manner as to allow the solid rock to be exposed and prepared
in horizontal beds for receiving the masonry, All loose and disintegrated rock or thin strata shall be removed. The excavated
material shall generally be used for backfilling and in constructing embankments over and around the structure, but if directed
by the Engineer, it shall be wasted in such a manner as not to obstruct the stream or otherwise impair the efficiency or appearance of the structure or any part of the road.
10. Cofferdams.-Construction.-Cofferdams or cribs for
foundation construction shall, in general, be carried well below the
bottom of the footings and shall be well braced and as watertight as practicable. In general, the interior dimensions of cofferdams shall be such as to give sufficient clearance for the construction of forms and ~e inspection of their exteriors, and to
permit pumping outside of the forms.
Cofferdams shall be constructed so as to protect green concrete
against damage from a sudden rising of the stream and to prevent
damage to the foundation by erosion. No timber or bracing shall
be left in cofferdams or cribs in such a way as to extend into the
substructure masonry without written permission from the Engi-

neer.
Removal.-Unless othenvise provided, cofferdams or cribs, with
all sheeting and bracing, shall be removed by the Contractor after the completion of the substructure. The removal shall be
effected in such a manner as not to disturb or mar the finished
masonry.
11. Pumping.-Pumping from the interior of any foundation enclosure shall be done in such manner as to preclude the PoS·
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sibility of any portion of the concrete materials being carried
away. No pumping will be permitted during the placing of concrete, or for a period of at least twenty-four (24) hours thereafter, unless it be done from a suitable sump separated from the
concrete work by a water-tight wall.
12. Backfilling.-The backfilling to the original ground surface of openings made for structures shall be a part of the excavation, although the Engineer may require that the material used
in making the backfill be obtained from a source entirely apart
from the structure. In all cases the backfill shall be made in
layers not more than six inches thick, and each layer shall be
thoroughly tamped or rammed before the next layer is spread, or
if required by the Engineer shall be thoroughly flushed with
water.
13. Embankment.-Embankments shall be made of material
approved by the Engineer, and shall be built in layers of not exceeding one ( 1) foot of loose material, and each layer shall be
thoroughly compacted by the use of a roller, which will give a
unit pressure of 200 pounds per square inch for that portion of
the roller in contact with the surface of the embankment. Or
when such method is impracticable, the compacting may be done,
by written consent of the Engineer, with tractors, wheelers, or
wagons. No large stones shall be allowed closer than eighteen
(18) inches to the subgrade, and the best material must in all
cases be reserved for finishing and dressing the surface. The
Contractor shall be required to carry the embankment to such
heights above subgrade and to increase the width as the Engineer
may deem necessary to provide for shrinkage or compression, and
said embankments must be maintained to their proper height, width,
and shape, until the work is finally accepted by the Engineer. No
work shall be regarded as accepted until the final acceptance by
the Engineer of that section of the road of which it constitutes
a part.
14. Disposal of Surplus Material-All suitable surplus material shall be used in widening embankments uniformly, and no
materials shall be wasted by the Contractor unless permission to
do so be given in writing by the Engineer.
15. Borrow Excavation.-Borrow excavation shall consist
of material required to complete the embankments when the material excavated under "Roadway and Drainage Excavation" is
insufficient.
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All borrow pits shall be taken out neatly, with bottoms to a
regular grade that will not permit of the ponding of water. Borrow pits will be furnished by the State at the most suitable points
obtainable. No borrow pit shall be opened until the Engineer has
approved its location and cross-sectioned its surface. Excavation secured by widening of cuts beyond slope stakes, when done
at the same time the regular excavation is taken out, shall not
be considered as borrow.
16, Basis of Payment.-(a) Clearing and Grubbing.-Clearing and Grubbing shall be paid for at the price per acre named
in the proposal.
(b) Regular Excavation.-All roadway excavation without
classification, including excavation of all intersecting roadways,
driveways, approaches, ditches, drains, channel changes, and waterways appertaining to the construction of the roadway, will be
paid for at the unit price per cubic yard for "Regular Excavation," as set forth in the proposal, which price will include all
excavation, formation of embankments, and disposal of surplus
excavated materials.
(c) Excavation for structures will be paid for as a separate
item at the unit price bid for unclassified excavation.
( d) Borrow Excavation.-All borrow excavation will be paid
for at the unit price per cubic yard for "Borrow Excavation," as
set forth in the proposal.
(e) Overhaul.-No overhaul will be allowed on excavation.

SECTION 2-SUB-GRADE AND SHOULDERS
1, Description.-The sub-grade and shoulders shall consist

of the prepared graded roadway, as shown on the plans, to receive and retain the Foundation and Surface Courses.
2, Sbapmg.-Before the broken stone, gravel, concrete, or
other surfacing material is spread, tl1e roadbed shall be scarified
to a depth of at least four (4) inches, and then shaped to a true
surface. A templet shall be used for this purpose to insure that
the finished road shall conform to the specified cross-section, and
the road rolled with a power roller, weighing not less than ten
(10) tons. All depressions occurring must be filled with suitable
material and again rolled until the surface is smooth and thoroughly compacted. If, for any reason, the surfacing material is
not added immediately after the sub-base has been prepared and
it becomes cut up or rough, it shall be again scarified, shaped
and re-rolled.
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3. Treatment of Unsuitable Sub-grade.-When solid rock
occurs in cuts, or the material, in the opinion of the Engineer, is
not suitable for foundation or finishing purposes, the Contractor
will be required to excavate the entire roadbed below the grade
shown on the profile as directed by the Engineer, and then backfill with suitable material, which shall be shaped to conform to
the section of road surface as shown on the plans ; such additional
depth and borrow for backfilling shall be included in and paid for
as regular excavation.
4. Compacting.-\Vhen deemed necessary, places along the
surface of the subgrade which are inaccessible to the ten-ton roller
shall be hand-tamped with a tamper about ten (10) inches in
diameter and weighing not less than fifty (50) pounds.
If sandy or other soil is encountered which will not compact
readily under the roller, a small amount of clay or other suitable
material shall be used until a firmly compacted surface is obtained
after rolling; or water shall be applied in such quantity as will
permit of the compacting of the sub-grade to the satisfaction of the
Engineer. At the time of spreading or placing the broken stone,
gravel, concrete or other surfacing material, the sub-grade shall
be free of mud, shall be firm, and otherwise in such condition as to
satisfactorily withstand rolling with a power roller weighing not
less than ten (10) tons. Rolling, as herein specified, will be required only in connection with such types of surface, the specifications for which specifically require same. Sub-grade for types of
surface, specifications for which do not require rolling, will not be
rolled.
5, Sequence of Operations.-Before any base or surfacing is
placed on the sub-grade, it shall be prepared at least two hundred (200) feet ahead of the placing of such material, in order that
the grades may be checked by the Inspector.
No foundation or surfacing material shall be deposited on the
roadway until the sub-grade has been checked and approved.
Shoulders shall be kept constructed of sufficient height and width
in advance of depositing to prevent broken stone or gravel from
spreading at the sides, and the shoulders shall be rolled as each
course is deposited.
6. Preservation of Sub-Grade.-All ditches and drains shall
be completed to drain the highway effectively before the placing
of any surfacing construction shall be permitted. The Contractor
shall at all times keep the sub-grade in proper condition.
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7. Shoulders.-The shoulders shall be constructed of suitable material, and rolled with a power roller, weighing not less
than five (5) tons, as provided for base courses and surface
courses.
The completed shoulders shall conform to the required crosssections on the plans.
8. Basis of Payment.-Sub-Grade and Shoulders. The cost
of preparing and shaping the sub-grade and shoulders, as above
specified, shall be included in the price named in the proposal for
the type of surface to be laid.

SECTION 3-RECONSTRUCTED BASE COURSE, OLD
ORAVEL ROADS
1. Description.-This course shall consist of the existing
road, reshaped with the addition of the required amount of new
material, all of which shall be compacted to form a foundation for
the surface course or pavement, conforming to the grades and
cross-section shown on the plans.

2. Materials.-The materials to be used in this Reconstructed
Base Course shall conform with material specifications for "Road
Gravel."
3. Construction Methods.-All holes and depressions in the
surface of the roadway shall be thoroughly cleaned, and filled with
suitable gravel. The surface of the old roadway shall be loosened
by hand-picking or with a scarifier of approved type.
The surface shall then be shaped with a road-machine and thoroughly rolled with a power roller weighing not less than ten (10)
tons. All depressions appearing shall be filled with gravel and
re-rolled.
When there is insufficient moisture in the road, or in the new
gravel applied to secure proper compaction under the roller,
springling will be required.
The Reconstructed Base Course shall be subjected to general
traffic, or the contractor's hauling, for at least six weeks prior
to the placing of any surface course, unless the Engineer directs
otherwise. During the period of such use of the base by traffic it
shall be maintained by the contractor to a true cross-section and
grade.

4. Basis of Payment.-Gravel used in this work will be paid
for at the price per cubic yard named in the proposal for "Recon-
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structed Gravel Base Course," which price shall include cleaning
- out depressions, scarifying, spreading, shaping, rotling, sprinkling
and finishing the Base Course as specified.
All gravel from local pits shall be placed as directed by the
Engineer within one-half (~) mile haul and an allowance of one
(1) cent per cubic yard per one hundred (100) feet will be made
for overhaul in excess of one-half (~) mile.
No overhaul will be allowed on other than that secured from
local pits.

SECTION 4-RECONSTRUCTED BASE COURSE, OLD
STONE ROADS
1, Description.-This course shall consist of the existing
road, reshaped, with the addition of the required amount of new
material, all of which shall be compacted to form a foundation for
the surface course or pavement, conforming to the grades and
cross-sections shown on the plans.
2. Materials.-The materials to be used in this reconstructed
base course shall conform to the specifications for materials of
this particular type of base course as hereinafter specified.
3. Construction Methods.-All depressions in the surface of
the roadway shall be thoroughly cleaned and filled with new stone
equal to Grade "B,'' and sized so as to properly fill the depression.
When required by the Engineer, the roadway shall be scarified,
and the surface shall be shaped to the standard cross-section, with
the addition of such new stone as may be necessary fqr this purpose.
The surface of the roadway shall then be rolled with a ten (10)
ton roller until it has been thoroughly compacted.
Any depressions appearing after rolling shall be again filled
with stone and re-rolled until the surface of the roadway is uniform.
After the course above described is thoroughly compacted, No.
9 stone screenings shall be spread in thin layers with shovels
from piles along the side of the roadway or from dumping boards,
but in no case shall No. 9 stone screenings be dumped directly
on the stone. The road shall then be sprinkled and rolled until
a thorough bond is obtained. All excess No. 9 stone screenings
forming in piles or cakes upon the surface shall be scattered
by light sweeping. The surface of this course shall be left with
the larger stones exposed.
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The Reconstructed Base Course shall be subjected to general
traffic, or the contractor's hauling, for at least six weeks prior to

the placing of any surface course, unless the Engineer directs
otherwise. During the period of such use of the base by traffic
it shall be maintained by the Contractor to a true cross-section
and grade.

4. Basis of Payment.-(a) Stone and No. 9 stone screenings
used in this work will be paid for at the price per cubic yard
named in the proposal for "Reconstructed Stone Base Course,"
which price shall include cleaning out depressions, spreading,
shaping, rolling, sprinkling, and finishing the base course as specified.
(b) "Scarifying" will be paid for at price named in the proposal.
(c) No allowance will be made for overhaul on stone unless so
stated in special provisions.

SECTIONS-CRUSHED STONE BASE COURSE
1. Description.-This base course shall consist of a founda-

tion for the surface course of pavement having the dimensions and
cross-section shown on the plans, composed of crushed stone or
slag, and screenings, and constructed on the prepared sub-grade
in accordance with these specifications.
2. MateriaJs._;The stone in this course shall be Grade B,
Size No. O; the slag shall be Grade A, Size No. O; and the
screenings shall conform to the specifications for No. 13 coarse
aggregate, Grade B for stone and Grade A for slag.
3. Construction Methods.-The stone or slag shall be spread
uniformly on the sub-grade with shovels from piles along the roadway, or from dumping boards. It may be spread directly from
approved vehicles constructed especially for this purpose, but in
no case shall the material be dumped directly on the sub-grade,
except by mechanical spreaders.
The stone or slag shall be rolled with a three (3) wheel power
roller, weighing not less than ten (10) tons, until it is compacted
to a firm, even surface. The rolling shall begin at the sides,
overlapping the shoulders for a distance of not less than six (6)
inches and progress to the center, parallel with the center line of
the roadway, uniformly lapping each preceding track and covering thoroughly the entire surface with the rear wheels and continuing until the stone does not creep or wave ahead of the roller.
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After the stone or slag has been rolled satisfactorily, screen·
ings shall be spread in thin layers with shovels from piles along
the side of the roadway or from dumping boards, but in no case
shall screenings be dumped directly on the stone or slag. The
road shall then be sprinkled and rolled until a thorough bond is
obtained. Sand may be used in filling lower voids to within one
(1) inch of the top of the base course, the remainder voids to be
filled with screenings and bonded according to the specifications.
Alt excess screenings forming in piles or cakes upon the surface
shall be scattered by light sweeping. The surface of this course
shall be left with the larger stone exposed.
The Base Course shalt be subjected to general traffic, or the
Contractor's hauling, for at least six weeks prior to the placing of
any surface course, unless the Engineer directs otherwise. During the period of such use of the base by traffic it shall be maintained by the Contractor to a true cross-section and grade.
4. Basis of Payment.-(a) This work will be paid for at
the unit price per square yard for Crushed Stone Base Course
as set forth in the proposal, which price shall include furnishing
all material, tools, labor and equipment and work incidental thereto.
(b) No allowance will be made for overhaul on stone, unless
so stated in special provisions.

SECTION 6-ASPHALTIC CONCRETE BASE COURSE
1, Description.-This base course shall consist of a foundation for the surface course of the pavement having the dimensions
and cross-sections as shown on the plans, composed of stone and
bitumen constructed on the prepared sub-base in accordance with
these specifications.

2. Materials.-(a) Coarse Aggregate.-The coarse aggregate for base course mixture shalt consist of broken stone,
Grade "A," or washed gravel, conforming to the following requirements by weight.
Per Cent
Passing
Retained on
1~ inch screen-----------------------------------------95
1~ inch screen----------------~ inch screen------------- 25-60
~ inch screen---------------·"'* inch screen _____________ 18-45

'4 inch

screen--------------·--------------------------70
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0- 5

Material which passes the ~ -inch screen in such commercial
products shall in laboratory tests, and for the purpose of proportioning the mixture, be considered as fine aggregate.
(b) Fine Aggregate.-The fine aggregate for asphaltic concrete
base mixture shall consist of sand composed of clean, hard, durable grains, free from clay, loam and other foreign matter, together with particles passing a ~ -inch laboratory screen which
may be present in the coarse aggregate material. When tested
by means of laboratory screens and sieves the sand or total fine
aggregate shall meet the following requirements:
Passing
Retained on
Per Cent
~ inch screen---------------·--------------------------100
% inch screen---------------· 10 mesh sieve------------- 8-25
10 mesh sieve ________________ 40 mesh sieve------------- 10-35
40 mesh sieve---------------- 80 mesh sieve------------- 2 ~
80 mesh sieve---------------..200 mesh sieve _____________ 1~0
200 mesh sieve------------------------------------------- 0-5
(c) Asphalt Cement.-Asphalt Cement shall conform to Material Specifications NA-8 or OA-8.
3. Construction Methods.-(a) Preparation of Asphalt Cement.-The asphalt cement shall be melted in kettles or tanks,
designed to secure uniform heating of the entire contents and shall
be brought to a temperature of 250° F. to 350° F.
When refined asphalt is to be combined with flux, the mixture
shall be thoroughly agitated until a homogeneous asphalt cement
of the required penetration is produced. The penetration of the
asphalt cement shall be tested at suitable intervals to insure that
it is maintained at a uniform consistency throughout the period
of use.
(b) Preparation of Mineral Aggregate.-The coarse and fine
aggregate for asphaltic concrete base mixture shall be dried and
heated at the paving plant in suitably designed revolving driers.
They shall be heated to a temperature of 225° F. to 350° F., as
determining on the mixing platform. The aggregate may be
simultaneously fed into the same drier, but in such case they shall
immediately after heating be screened into coarse and fine aggregates and stored in separate bins, except in plants where the aggregates are proportioned and dried by the batch method.
A registering pyrometer shall be installed at a suitable point
at the discharge end of the drier, with the registering device so
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located as to clearly indicate to the drum firemen the temperature of the mineral aggregate when discharged.
The coarse and fine aggregate for asphaltic concrete base mixture shall be measured separately and accurately by weight for
each batch to be mixed. The required quantity of hot asphalt
ce111ent for each batch shall be measured by actual weighing with
scales attached to the asphalt cement bucket. The mixture shall
be made in an approved twin pug or batch mixer by first charging
it with the coarse aggregate and fine aggregate. After these ·
have been thoroughly mixed, the asphalt cement shall be added
and the mixing continued for a period of at least forty-five (45)
seconds or longer if necessary to produce a homogeneous mixture
in which all particles of the mineral aggregate are uniformly
coated.
The constituents of the asphaltic concrete base mixture shall
be combined in such proportions as to produce a mixture conforming to the following composition limits by weight :
Per Cent
Passing
Retained on
1~ inch screen----------------~ inch screen------------- 25-55
~ inch screen _______________ .10 mesh sieve ______________ 15-40
10 mesh sieve------------------------------------------- 15-35
Bituminous l\fateriaL------------------------------------ 4- 7
(c) Paving Plant lnspection.-For the verifications of weights
or proportions and character of materials and determination of
temperatures used in the preparation of the mixture, the Engineer
or his authorized representative shall have access at any time to
all parts of the paving plant.
(d) Transportation of Mixture.-The asphaltic concrete base
mixture shall be transported from the paving plant to the work in
tight vehicles, previously cleaned of all foreign materials, and
when directed by the Engineer each load shall be covered with
canvas or other suitable material of sufficient size to protect it
from weather conditions. No loads shall be sent out so late in
the day as to interfere with spreading and compacting the mixture during the daylight, unless artificial light satisfactory to the
Engineer is provided.
(e) Placing Asphaltic Concrete Base Mixture.-Prior to the
arrival of the asphaltic concrete base mixture on the work, the
prepared sub-base shall be cleaned of all loose and foreign materials. The mixture shall be delivered at a temperature of 225°
F. to 325° F. It shall be laid only when the prepared subgrade
or underlying course is dry, or at least free from standing water,
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and only when weather conditions are suitable. Upon arrival on
the work it shall be dumped outside of the area on which it is to
be spread, and shall then be immediately distributed into place by
means of hot shovels and spread with hot rakes in a uniformly
loose layer of correct depth. No more asphaltic concrete base
shall be placed in advance of laying the surface course than can
be covered by one day's run of the paving plant on surface mixture.
While still hot the asphaltic concrete base mixture shall be
thoroughly and uniformly compressed by two eight (8) ton tandem rollers. Rolling shall start longitudinally at the sides and
proceed towards the center of the pavement, overlapping on successive trips by at least one-half of the width of the roller until
all roller marks arc eliminated. The motion of the roller shall
at all times be slow enough to avoid displacement of the hot mixture, and att)' displacement shall be at once corrected by the use
of rakes and of fresh mixture when required. Rolling shall proceed at an average rate not to exceed two hundred (200) square
yards per roller per hour, and shall continue until no further compression is possible, and the base mixture has a density of not
less than ninety-six (96) per cent of the theoretical density. To
prevent adhesion of the asphaltic concrete base mixture to the
roller, the wheels shall be kept properly moistened, but an excess
of either water or oil will not be permitted. At places not accessible to the roller, the mixture shall be thoroughly compacted with
hot tampers.
The surface of the mixture after compression shall be smooth
and true to the established line, crown and grade. And mixture
which becomes loose or broken, mixed with dirt or in any way
defective prior to laying the surface course shall be removed and
replaced with fresh hot asphaltic concrete base mixture, which
shall be immediately compacted to conform with the surrounding
area.

(f) Joints.-Placing of the asphaltic concrete base shall be as
nearly continuous as possible, and the roller shall pass over the
unprotected end of the freshly laid mixture only when the laying
of the base is to be discontinued for such length of time as to permit the mixture to become chilled. In all such cases, including
the formation of joints, as herein.after specified, provision shall
be made for the proper bond with new base mixture by cutting or
trimming back the joint so as to expose an unsealed or granular
surface for the full specified depth of the course. At the end of
each day's work on base mixture, joints shall be formed by laying
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and rotling against boards of the thiclmess of the compacted mixture, placed across the entire width of the pavement, or by such
other method as may be approved by the Engineer. When the
laying of the asphaltic concrete base mixture is resumed, the exposed edge of the joint shall be painted with a thin coat of hot·
asphalt cement or asphalt cement thinned with naphtha, and the
fresh mixture shall be raked against the joint, thoroughly tamped
with hot tampers and rolled.
(g) Protection of Asphaltic Concrete Base.-!£ at the time
of laying asphaltic concrete base mixture side supports, such as
curbs, edgings, gutters or shoulders have not been constructed,
planks of suitable thickness shall be laid along each side of the
pavement so as to prevent the mixture from squeezing out under
the roller. These planks shall remain in place until final compaction has been obtained. Sections of compacted mixture shall be
kept clean and free from traffic as possible prior to laying the surface course.
(h) Conditions Prior to Laying Surface Course.-Immediately
before laying the surface course, the base shall be cleaned of all
dirt or other foreign material so as to present a uniformly rough
or granular appearance, admitting of complete bond with the
wearing course. It shall preferably be warm when the surface
course is placed.

4. Basis of Payment.-This work will be paid for at the
unit price per square yard for Asphaltic Cement Base Course, as
set forth in the proposal, which price shall include furnishing all
materials, tools, labor, equipment and work incidental thereto.
SECTION 7-PLAIN CEMENT-CONCRETE BAiE
COURSE AND COMBINATION CEMENT CONCRETE HEADER CURBING AND BASE COURSE
1. Description.-This Base Course shall consist of concrete
composed of one ( l) part Portland Cement and seven and one-half
(7~) parts fine and coarse aggregates, constructed on the prepared subgrade in one course to form a foundation of the width,
depth and cross-section shown on the plans.
Combination header curbing and base course shall be constructed
as an integral curbing in conjunction with the base course. The
base course shall be of the same composition as the base course
described above, and the curbing shall be composed of one ( l)
part of Portland cement and six (6) parts of fine and coarse aggregates.

74

\

2, Material-The materials for this work shall be Portland
Cement, Sand Grade "A" and Crushed Stone No. 4, Grade "A,"
Limestone, Grade "C" or Washed Gravel No. 4 and Water, all of
which shall conform to the Material Specifications.
The preliminary acceptance of samples shall be subject to both
seven and twenty-eight-day tests and acceptances based thereon.
Samples tested during the progress of the work will be accepted
on the basis of the seven-day test.
3, Construction Metbods.-(a) Steel Forms.-The width of
the base of the steel forms shall be not less than eight (8) inches.
They shall show no variations more than one-eighth (!4) inch in
sixteen (16) foot lengths from the true plane of face or top of
form. They shall permit of thorough joining so they will not
be deformed by impact, vibration or thrust.
Forms that become bent or deformed shall be condemned and
removed from the work until satisfactorily repaired and straightened. Forms shall at all times be set and kept true to line and
grade at least two hundred (200) feet in advance of the mixer.
The alignment and grade of all forms shall be approved before,
and immediately prior to, the placing of concrete against them,
Forms shall be set directly in contact with the finished sub-grade,
which shall be compacted not less than twelve ( 12) inches beyond
the outer edge of road metal. The building of pedestals of earth
or other material upon which to rest the forms in order to bring
them up to the required grade will not be permitted. Metal forms
shall be used on tangents and on curves of radius of one hundred
and fifty ( 150) feet and more ; for curves of radius less than one
hundred and fifty (150) feet, wooden side forms of two (2) inch,
well seasoned, surfaced planks may be used with written permission from the Engineer.
Forms for the header curbing shall be of materials similar to
those specified for the base course. The outside forms shall be of
a depth equal to the combined depth of the header curbing and
base course, and the inside forms shall be of a depth equal to the
depth of the curbing, so designed as to permit secure fastening to
the outside forms which fastenings shall be so constructed that
they will not obstruct the correct finishing and edging of the top
of the curbing.
(b) Measuring.-The cement shall be measured as packed by
manufacturer, a sack containing not less than ninety-four pounds
net being considered one cubic foot.
All materials shall be accurately proportioned on the basis of
dry aggregate. The amount of aggregate to be used may be
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determined by weighing or by volumetric measurement, except on
Federal aid work, proportioning by weight shall be used. Prior
to the mixing of concrete, tests shall be made to determine the
moisture content of the aggregates and the proper information
shall be given the contractor as to how many pounds of aggregate shall constitute the cubic volume under the specification in
case of weighing aggregates. In volumetric proportioning, after
determination has been made of the moisture content of the aggregate, a correction shall be given to the contractor to compensate
for the bulking effect due to moisture content.
The contractor shall furnish and use an approved water-measuring and discharging device, also measuring or weighing devices
which will give the exact volume or weight of aggregate required
for the concrete speci tied.
(c) Consistency.-The consistency of the concrete when determined by the Slump Method given under Specifications for "Concrete," shall not exceed four (4) inches.
(d) Mixing Conditions.-No concrete shall be mixed while the
air temperature is at or lower than thirty-eight (38) degrees F.,
and no materials containing frost shall be used. Bags of cement,
or fine aggregate containing lumps or crusts of hardened materials,
shall not be used. The concrete shall be mixed only in such quantities as are required for immediate use, and any which has developed
initial set or has been mixed longer than thirty (30) minutes shall
not be used.
(e) Mixing Concrete.-The materials shall be mixed in a batchmixer approved by the Engineer, and irrespective of the size of
the batch and the rate of speed used, mixing shall continue after
all materials arc in the drum for at least one and one-half minutes before any part of the batch is discharged from the drum.
The drum shall be completely emptied before receiving material
for the succeeding batch. The drum shall revolve at a rate of
speed specified for the particular mixer used by the Contractor,
but not less than fourteen (14) nor more than twenty (20) revolutions per minute. The volume of the mixed material used per
batch shall not exceed the manufacturer's rated capacity of the
drum in cubic feet of mixed material.
(f) Hand Mixing.-Hand mixing shall not be permitted, except
in case of emergency and under written permission from the Engineer. When permitted, it shall be done only on watertight platforms. The sand shall be spread evenly over the platform and
the cement spread upon it. The sand and cement shall then be
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thoroughly mixed while dry by means of shovels until the mixture
is of a uniform color, after which it shall be formed into a "crater"
and water added in an amount necessary to produce mortar of the
proper consistency. The material upon the outer portion of the
"crater" ring shall then be shoveled to the center and the entire
mass turned and sliced until a uniform consistency is produced.
The coarse aggregate shall then be thoroughly wetted and added
to the mortar and the entire mass turned and returned at least six
times and until all the stone particles are thoroughly covered with
mortar and the mixture is of a uniform color and appearance.
Hand-mixed batches shall not exceed one-half cubic yard in volume.
(g) Placing Concrete.-Concrete shall be placed only on a
moist subgrade. If the subgrade is dry, it shall be sprinkled
with as much water as will be absorbed readily.
The concrete shall be deposited upon the subgrade by means
of a suitable discharging device which does not cause a
segregation of the mortar and coarse aggregates, and shall be
spread to the full depth required by shoveling or other approved methods. The use of a chute for depositing concrete
from the mixer will not be permitted. Rakes shall not be used
in handling concrete. The concrete shall be compacted
thoroughly and made to conform to the required cross-section
by means of approved templets. The sides of the base course
shall be well spaded. The top surface for all block pavements
shall be brought to a smooth finish. The surface for bituminous pavements shall have the coarse aggregate well embedded,
but not covered with a coating of mortar, and with the entire
·
surface free from all depressions or other irregularities.
When combination curbing and base is to be constructed,
the concrete for the curbing shall be placed immediately and
in no case more than thirty (30) minutes after the base course
concrete is placed. The concrete for the curbing shall be
tamped and spaded, the top surface floated to a smooth, even
surface. The outside edge of the surface of the curbing shall
be rounded as shown on the plan. After forms have been removed, all minor defects shall be thoroughly wetted and filled
with mortar composed of one (1) part Portland cement and
two (2) parts of fine aggregate.
At the end of any working period a bulkhead shall be placed
at right angles to the center line and perpendicular to the surface and the base course finished to it. When work is resumed
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the bulkhead shall be removed and the joint wetted before
placing concrete against it.
(h) Protection of Concrete.-Newly laid concrete shall be
kept damp by sprinkling with water for a period of not less
than ten (10) days following the placing of the concrete, as
may be directed. Curing agents other than water may be
used only by special permission.
During cold weather, when the air temperature may be expected to drop below forty (40) degrees F. a sufficient supply
of fodder, straw, or other material suitable for covering, shall
be provided along the line of the work, and any time when the
air temperature may reasonably be expected to reach the freezing point during the day or night, the material specified herein
shall be spread to a sufficient depth to prevent freezing until
the concrete has cured thoroughly. All classes of traffic and
hauling shall be excluded from the base course by the erection
of suitable barricades as directed, ~ntil, in the opinion of the
Engineer, the concrete has hardened sufficiently to sustain it,
and in no case until the last laid concrete is at least ten (10)
days old, except by special permission.

4, Basis of Payment.-This work shall be paid for at the
contract unit price per square yard for "Plain Cement Concrete Base Course" or "Combination Cement Concrete Header
Curbing Base Course," as the case may be, complete in place,
.as set forth in the proposal, which price will include the furnishing of all material, forms, equipment, tools, labor and work
incidental thereto.
No additional allowance will be made for the curbing, but
it will be included in the unit price per square yard for combination curbing and base, which will be measured from the
outer edge of one curbing to the outer edge of the other.
When additional depth of cement concrete base is required
over trenches, etc., it will be paid for at the proportionate
square yard price per inch of depth for "Plain Cement Concrete Base Course."

SECTION 8-ASPHALT BINDER COURSE
1. Description.-Asphalt Binder Course shall consist of
asphalt and graded mineral aggregate thoroughly incorporated
together, as provided for under Bituminous Concrete, and laid
on the base course to the compacted thickness and cross sec78
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tion shown on the plans and in accordance with these specifications.

2. Materials.-(a) Bituminous Materials shall conform to
Material Specifications NA-8 or OA-8.
(b) Crushed Stone.-The crushed stone shall conform to
Material Specifications for Grade A stone and shall be that
product of the crusher, which, when tested by means of
laboratory screens, will meet the following requirements:
Passing one and one-quarter (l~) inch screen ____ lOO per cent
Passing one (1) inch, not less than _____________ 95 per cent
Retained on one-quarter (~) inch, not less than __ 75 per cent
{c) Sand.-The sand shall consist of sound, sharp, durable
stone particles, free from a coating of clay or loam. When
tested by means of laboratory screens, it shall meet the following requirements:
Passing a one-quarter {~) inch screen ___________ too per cent
Retained on a 200-mesh sieve not less than ______ 90 per cent
3. Construction Methods.-(a) Mixing.-The mineral aggregate shall be thoroughly dried and mi.xed with the bitumen
in such proportions as will meet the following requirements:
Passing l" screen, retained on y'2" ___________ 25 to 50 per cent.
Passing y'2" screen, retained on 10 mesh
screen ---------------------------------25 to 45 per cent.
Passing 10 mesh sieve-----------------------15 to 35 per cent.
Bituminous material ----------------------4,5 to 7.0 per cent.
\Vhen the thickness of the asphalt binder course is less than
one and one-half {ly'2) inches the maximum size of aggregate
shall be reduced accordingly.
The proportions of mineral aggregate and bituminous material within the limits hereinbefore specified shall at all times be
as directed by the Engineer. The mixing and heating shall at
all times conform to the requirements as set forth for "Bituminous Concrete."
(b) Laying and Rolling.-The hot mixture shall be spread
and rolled diagonally using an eight (8) ton tanden roller and
tested in the same manner as provided for under "Asphaltic
Concrete," and the finished surface shall conform to the grade,
cross-section and thickness shown on the plans, and shall be
smooth and free from waves.
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4. Basis of Payment.-This work will be paid for at the
contract price per square yard for "Asphalt Binder Course,"
complete in place, which price will include the furnishing of all
materials, equipment, tools, labor and work incidental thereto.

SECTION 9-TOP SOIL OR NATURAL SAND CLAY
MIXTURE
1. Description.-This surface shall consist of top soil or of a
natural mixture of sand and clay properly proportioned and
mixed, laid on the subgrade prepared as specified, in Division
3, Page 67, Section S (excepl rolling will not be required), having the cross-section and compacted thickness shown on the
plans and constructed in accordance with these specifications.
2. Materials.-The surfacing material shall consist of top
soil or natural sand-clay obtained from fields or pits designated
by the Engineer. Before any surfacing material is used it first
shall have been approved by the Engineer. The surfacing
material shall be free from trash or other foreign matter and
contain no stones or boulders that would fail to pass a one and
one-half (1~) inch ring. Should any material not designated
by the Engineer be placed on the road, it shall be removed by
the Contractor at his own expense.
The fields or pits from which the surfacing material is to
be obtained will be furnished by the State free of charge to
the Contractor, but the Contractor must provide and maintain,
at his own expense, all necessary roads for hauling the surfacing material to the road.

3. Construction Methods.-The roadbed beiween the ditches
shall be dressed to a true and uniform surface before the soil
is applied.
The Contractor shall dig, haul and place upon the road in~
accordance with the specifications the soil selected and use
no other.
The top soil or natural sand-clay that has been approved for
use shall be spread evenly on the subgrade to such depth that
when compacted the surface will have the compacted thickness
shown on the plans. After sufficient material has been placed
in this manner for approximately 100 feet of road surface, and
before any part of the material has commenced to pack, it
shall be spread approximately to the required cross-section.
The spreading may be done by hand or with a road machine,
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when so required. The surface portion of the road shall be
harrowed with a disc harrow until uniform density is secured.
(Should the surface of the top soil or natural sand-clay mixture become uneven or distorted, and set up in that condition,
the Contractor will be required to thoroughly break same by
plowing and harrowing and to reshape the surface at his own
cost.) Should the surface, when finally shaped, show a
deficiency in thickness, or should depressions occur in the surface, the Contractor will be required to scarify or plow such
sections, before additional material is applied, and no allowance will be made for scarifying or plowing. The Contractor
shall maintain the surface by use of a road machinrt and
planer satisfactory to the Engineer, true to the 'cross-section
specified, until final acceptance as herein provided.

4. Basis of Payment-The Contractor shall be paid at the
unit price per cubic yard for "Soil" or "Natural Sand-Clay
Mixture" compacted on the road, in accordance with the above
specifications, as set forth in the proposal, which price shall
include the shaping and maintenance of the road until final
acceptance. Clearing and grubbing of soil pits wilt be paid
for at the unit price for clearing and grubbing, as set forth in
the proposal.
All soil shall be deposited as directed by the ];ngineer within the free haul of one thousand (1,000) feet and an allowance
of one (1) cent per cubic yard per one hundred (100) feet will
be made for overhaul in excess of one thousand (1,000) feet.
SECTION 10-SAND-CLAY
1. Description.-This surface sha11 consist of an artificial
mixture of sand and clay, properly proportioned and mixed,
laid on the subgrade prepared as specified in Division 3, Page
,7, Section jJ (except rolling will not be required), having the
cross-section and compacted thickness shown on the plans
and constructed in accordance with these specifications.

2. Materials.-The surfacing material shall consist of an
artificial mixture of sand and clay. The materials for such
artificial mixture shall be obtained from the place designated
by the Engineer.
Before any surfacing material is used, it first shall have been
approved by the Engineer, be free from trash or other foreign
matter and shall contain no stones or boulders that would fail
81

to pass a one and one-half (l~) inch ring. Should any material not designated by the Engineer be placed on the road, it
shall be removed by the Contractor at his own expense.
The field pits from which surfacing _material is to be obtained will be furnished by the State, free of charge to the
Contractor, but the Contractor must provide and maintain, at
his own expense, all necessary roads for hauling the surfacing
material to the road.
3. Construction Methods.-The roadbed between the ditches
shall be dressed to a reasonably true and uniform surface before the sand or clay is applied. The Contractor shall haul
and uniformly place upon the road, in accordance with these
specifications, the sand or clay selected, as hereinbefore provided, in such quantities as may be directed by the Engineer.
The Contractor shall mix the sand or clay hauled with the
sand or clay in the subgrade with plow, disc and spike-tooth
harrow, or other satisfactory mi!.-ns, until t\y surfacing material is of uniform texture.
Where the roadway is composed of sand and clay which, in
the opinion of the Engineer, will make a satisfactory surface,
the Contractor shall mix and shape the materials, as herein
specified, for which work he .will be paid the unit price per
square yard as set forth in the proposal for "Mixing, Shaping
and Finishing."
Should any depressions appear, they are to be scarified and
filled with an approved sand-clay mixture so that the finished
surface will conform to the cross-section specified, and on
written instructions from the Engineer, the Contractor shall,
at any time during the term of this contract, apply additional
sand or clay to the road surface, for which the unit prices set
forth in the proposal, and above referred to, will be paid. The
Contractor shall maintain the sand-clay surface true to the
cross-section specified, until final acceptance, as herein provided, by the use of a road machine and planer satisfactory
to the Engineer.
4. Basis of Payment.-For sand or clay which must be
hauled to the road, the Contractor will be paid by the cubic
yard, measured in pits or loose in wagons, as may appear to
the Engineer expedient, at the price named for "Sand or Clay"
in the proposal. If measured loose in wagons, a deduction of
thirty-three and one-third (33 1/3) per cent will be made.
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For "Mixing, Shaping and Finishing" sand-clay, the Contractor will be paid at the unit price per square yard, as shown in
the proposal.
All stripping of overburden of sand or clay pits will be paid
for at the unit price for "Regular Excavation," as shown in
the proposal. Clearing and grubbing of sand or clay pits will
be paid for at the unit price for "Clearing and Grubbing," as
hown in the proposal.
All sand or clay taken either from the roadbed or borrow
pits shall be placed as directed by the Engineer within the
rce haul of one thousand (1,000) feet and an allowance of one
1) cent per cubic yard per one hundred (100) feet will be made
/ :or overhaul in excess of one thousand (1,000) feet.

SECTION 11-GRAVEL
1. Description.-On the subgrade prepared as specified in
Division 3, Page 61, Section .3 (except rolling will not be required), shall be constructed a gravel surface of the cross-section and compacted thickness shown on the plans, in accordance with these specifications.
2. Materials.-The materials for this work shall conform to
the specifications for road gravel given in the material specifications.
When suitable gravel can be obtained locally the fields or
pits from which this surfacing material is to be obtained will
be furnished by the State free of charge to the Contractor;
but the Contractor must provide and maintain, at his own
expense, all necessary roads for hauling the surfacing material
to the road.
3. Construction Methods.-The gravel that has been approved for use shall be evenly spread on the subgrade to such
depth that when compacted the surface will have the compacted thickness shown on the plans.
After sufficient material has been dumped in this manner
for approximately 100 feet of road surface, and before any part
of the material has commenced to pack, it shall be spread approximately to the required cross-section and harrowed to
secure uniformity. The spreading may be done by hand or
with road machine, when directed. Should the surface of the
gravel become uneven or distorted, and set up in that condition, the Contractor will be required to break same thoroughly
by plowing and harrowing or scarifying and to reshape the
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surface at his own cost. Should the surface, when finatly
shaped, show a deficiency in thickness, or should depressions
occur in the surface, the Contractor witl be required to scarify
or plow such sections, before additional material is applied, and
no allowance will be made for such scarifying or plowing.
The Contractor shall maintain the surface by use of a road
machine and planer satisfactory to the Engineer, true to ·the
cross-section specified, until final acceptance as herein provided.

4. Basis of Payment.-(a) The Contractor will be paid by
the cubic yard of gravel measured on the road after compacting, which shall include the cost of shaping and finishing roadbed and shoulders.
(b) All stripping of overburden will be paid for at the unit
price for regular excavation, shown in the proposal. Clearing
and grubbing of gravel pits will be paid for at the unit price
for clearing and grubbing shown in the proposal.
(c) All gravel from local pits shall be placed as directed
by the Engineer within the free haul of one-half (Yz) mile
haul, and an allowance of one (1) cent per cubic yard per one
hundred (100) feet will be made for overhaul in excess of
one-half (Yz) mile.
(d) No overhaul will be allowed on gravel, other than that
secured from local pits.
SECTION 12-0NE COURSE MACADAM
1. Description.-This surface shall consist of wearing course
composed of broken stone and screenings and having the
dimensions and cross section shown on the plan and in accordance with these specifications.

2. Materials.-The material to be used in this course to
be sound field or quarry stone Grade B, or slag Grade A, size
No. 0.
The screenings shall conform to Material Specifications No.
13, Grade B.
3. Construction Methods.-The crushed stone shatl be spread
upon the subgrade with shovels from piles along the side of
the road or from dumping boards, or approved spreading
devices. No stone shall be dumped directly upon the subgrade.
The stone shall be rolled with a ten (10) ton power roller
until it is compacted to a firm, even surface. The rolling shall
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begin at the sides, overlapping the shoulder for a distance of
not less than six (6) inches, and progress to the center, parallel with the center line of the roadway, uniformly lapping
each preceding track and covering thoroughly the entire surface with the rear wheels and continuing until the stone does
not creep or wave ahead of the roller. After the rolling, as
above described, the surface shall be inspected carefully and
irregularities, either longitudinal or transverse, amounting to
one-eighth (1/8) inch or more, in sixteen (16) feet, shall be
eliminated and the road rerolled to a compact surface. This
process shall be continued until the entire section on which
screenings are to be applied present a smooth surface, having
the cross section shown on the plans.
After the stone has been compacted thoroughly, broken
stone screenings shall be laid on, watered and rolled until
the water flushes to the surface. Care must be taken to lay on
only enough of the screenings to cover the larger stones and
fi 11 all voids.
The macadam shall be sprinkled, additional screenings added
and rerolled on succeeding days as much as may be necessary
to bond it thoroughly and secure a satisfactory surface.
4, Basis of Payment.-(a) The work will be paid for at the
unit price per square yard for "One Course Macadam," as
shown in the proposal, which price shall include preparing
and shaping the subgrade and shoulders and finishing the
road, all in accordance with the plans and specifications.
(b) No allowance will be paid for overhaul on stone, unless
so stated in the special provisions.

SECTION 13-DRY BONDED BROKEN STONE
PAVEMENT
1. Description.-On the sub-grade prepared as specified
shall be constructed a crushed stone pavement of the cross
section and compacted thickness as shown on the plans, in
accordance with the following specifications.
2. Material-The stone to be used may be sound field or
quarry stone, grade B, crusher run from three (3) inches to
three-quarter ( ~) inches, and stone screenings from threequarter (~) inches to dust.
3. Construction Methods.-Spread the three (3) inch to
three-quarter (~) inch stone uniformly on the prepared sub-
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grade either by hand or with a road machine. Roll with a
ten (10) ton power roller until the surface can be traveled
over without making ruts more than approximately two (2)
inches deep. After this rolling spread screenings uniformly
over the entire surface in sufficient quantity to fill the voids
in the upper portion of the crushed stone and leave an excess·
of screenings on top of the stone approximately three-quarter
(~) inches thick to provide a wearing cushion. The screenings can be spread on to the broken stone direct from a dump
truck if proper care is used in not opening the tail gate too
wide. After the screenings are applied and the surface dragged or machined smooth and free from ruts, roll thoroughly
with a ten (10) ton power roller. The surface will ravel to
some extent under traffic for a few days, and to prevent ruts
forming, and to insure a uniform distribution of traffic and
compaction resulting therefrom, keep the entire broken stone
surface machined or dragged smooth, and true to cross sections
during this compacting process. The finished pavement shall
be· thoroughly compacted, true to cross sections, and have a
good riding surface, with no depressions of more than oneeighth (1/8) inch measured on a sixteen (16) foot straight
edge laid longitudinally.
4. Basis of Payment.-This work will be paid for at the
unit price per square yard for Dry Bonded Broken Stone
Pavement as set forth in the proposal, which price shall include furnishing all material, tools, labor and equipment and
work incidental thereto. No allowance will be made for overhaul on stone.
SECTION 14-COLD SURFACE TREATMENT

1. Description.-This treatment shall consist of the application as hereinafter specified of a bituminous material which
does not require heating, except at low temperature.
2. Materials.-The bituminous material shall conform to the
Specifications No. TC-1, or OC-5.
Covering shall consist of clean Grade A stone, Grade A
slag, No. 9 or No. 11, washed gravel, and shall be free from
dust, or any foreign material.
3. Construction Methods.-(a) Sweeping.-The road surface
for the entire width to be treated shall be swept or otherwise
cleansed of all dust, mud and foreign materials before the
bituminous material is applied.
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(b) Application.-The bituminous material shall be applied
with a power distributor of approved type under a pressure of
not less than forty ( 40) pounds per square inch at the rate of
approximately two-thirds (2/3) gallon per square yard.
If two-thirds (2/3) gallon or more of bituminous material
is used it shall be put on in two separate applications.
When bituminous material is applied in two applications, if
traffic can be diverted, the first application shall remain uncovered for one day. \Vhen it is not practical to divert traffic,
the first application of bituminous material shall be covered
by just sufficient covering material to prevent the picking up
of the material by traffic.
Any bare spots appearing after the distributor has passed
over the road shall be caught up with hand pouring pots and
the material thus applied uniformly distributed with a push
broom before the covering material is applied.
After the first application has set up thoroughly, the second
application of bituminous material shall be made and covered •
immediately behind the distributor with the required covering
material. Following the application of covering material, it
shall be rolled with a roller weighing not less than ten (10)
tons. Covering material shall be applied in sufficient quantity
to completely cover the portion of road to which bituminous
material has been applied and not leave any loose material on
the road after rolling,
(c) Covering.-Covering material will be required at the
rate of approximately forty ( 40) pounds per square yard per
two-thirds (2/3) gallon of bituminous material. Amounts of
covering material will be varied as the amounts of bituminous
material are varied.
4, Basis of Payment.-Bituminous material will be paid for
at unit prices per gallon as shown in the bidding proposal,
which shall include sweeping the road and applying the material.
Covering material will be paid for at the rate per ton as
shown in the bidding proposal, which shall include applying
and rolling.
Quantities of material shall be determined by railroad
weights.

SECTION 15-HOT SURFACE TREATMENT
1. Description.-This treatment shall consist of the application, as hereinafter specified, of the bituminous material which
shall be applied hot.
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2. Materials.-Bituminous material shall conform to the
Specifications for TH-I, OH-I, or NH-I.
Covering material shall consist of clean Grade A stone No.
9, Grade A Slag No. 9, or washed gravel No. 11 and shall be
free from dust or any foreign material.
3. Construction Methods.-(a) Sweeping.-The road surface
for the entire width to be treated shall be swept or otherwise
cleansed of all dust, mud, and foreign materials before the
bituminous material is applied.
(b) Application.-The bituminous material shall be applied
with a power distributor of approved type under a pressure
of not less than forty (40) pounds per square inch at the
rate of approximately one-third (1/3) gallon per square yard.
If more than one-third (1/3) gallon of bituminous material is
used, it shall be put on in two separate applications, and the
first application shall be covered immediately with just suf.ficient covering material to prevent picking up of the material
by traffic.
Any bare spots appearing after the distributor has passed
over the road shall be caught up with hand pouring pots and
the material thus applied uniformly distributed with a push
broom before the covering material is applied.
After the first application has set up thoroughly, the second
application of bituminous material shall be made and covered
immediately behind the distributor with the required covering
material. Following the application of the covering material,
it shall be rolled with a roller weighing not less than ten (10)
tons. Covering material shall be applied in sufficient quantity
to completely cover the portion of road to which bituminous
material has been applied and not leave any loose material on
the road after rolling.
(c) Covering.-Covering material will be required at the
rate of approximately forty ( 40) pounds per square yard per
two-thirds (2/3) gallon of bituminous material. Amounts of
covering material will be varied as the amounts of bituminous
material are varied.
(d) Prime Coat.-When considered necessary on account of
the condition of the road, a prime coat may be used, preceding
the application referred to above. Material for this prime coat
shall be TC-I. It shall be applied at the rate of approximately
one-half (~) gallon per square yard. If traffic can be di•
verted, it shall be allowed to remain uncovered until absorbed
into the road and set up. If traffic cannot be diverted, it shall
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be covered with just sufficient covering material to prevent its
being picked up by traffic.
4. Basis of Payment.-Bituminous material will be paid for
at unit prices per gallon as shown in the bidding proposal,
which shall include sweeping the road, heating and applying
the material.
Covering material will be paid for at the rate per ton as
shown in the bidding proposal, which shall include applying
and rolling.
Quantities of material shall be determined by railroad
weights.

SECTION lo-MIXED IN PLACE COLD BITUMINOUS
SURFACE COURSE
1. Description.-This surface shall consist of a wearing
course composed of broken stone or slag and chips, bonded
with asphalt or tar and having the dimensions and crosssection shown on the plans. It shall be constructed in accordance with these specifications.
2. Materials.-The stone for this surface shall meet the requirements for Grade A stone, No. 6.*
The slag shall conform to Grade A Slag No. 6.
The chips shall conform to Grade A Stone No. 12 or Grade
A Slag No. 12. The bituminous material shall conform to
specifications for OC-5 or TC-1.
3. Construction Methods.-The base for this surface must
be clean, well compacted and true to cross-section as shown
on plans and of a type specified. The No. 6 stone or slag
shall be spread upon the base course in such a way as to prevent segregation. The spreading and smoothing-up must be
carried to the extent of producing an even surface and the
depth must be varied slightly to prevent irregularities in the
surface. Bituminous material conforming to the specification
shall then be applied at the rate of two-thirds (2/3) to threequarters (~) gallon per square yard. After the application of
bituminous material the surface is to be left open without the
further addition of materials. The surface must be kept smooth
and free of wheel tracks or ruts by the use of planer, road
grader or drag. Mixing by turning over and shifting may be re*Where local conditions will not justify the use of Grade A material
this item may be chanaed to include Grade B material if provision baa
been so indicated on proposal.
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quired if deemed necessary by the Engineer. After sufficient
time has elapsed (twelve (12) to thirty-six (36) hours) for the
volatile material to evaporate the surface shall be rolled with a
roller weighing not less than ten (10) tons. If the bituminous
material picks up on the wheels, ten (10) to fifteen (15) pounds
of chips may be evenly spread ahead of the roller. After the
road is allowed to remain open to traffic for from three (3)
days to two (2) weeks a seal coat of one-quarter 04) to onethird (1/3) gallons of OC-5 or TC-1 is to be applied and
covered with from twenty (20) to thirty (30) pounds of chips
and rolled with a ten (10) ton roller.
4. Basis of Payment.-(a) This work shall be paid for at
the unit price per cubic yard of stone and gallons of bituminous
material applied, tank car measurement, as shown in the
proposal, which price shall include finishing the road in accordance with plans and these specifications.
(b) No allowance will be paid for overhaul on stone, unless
so stated in the special provisions.

SECTION 17-BITUMINOUS MACADAM
(Penetration Method)
1. Description.-This pavement shall consist of a surface
course composed of crushed stone or slag and bituminous binder, with a bituminous seal coat and stone or slag chip covering, constructed on the prepared base course, having the dimensions and cross-section shown on the plans and in accordance
with these specifications.
2. Materials.-The materials to be used in this course shall
be crushed stone or slag, Grade A, No. 3, and Grade A stone
or slag, No. 12.
The bituminous material shall conform to the material
specifications for NA-2, OA-2, or TP-5. However, if TP-5 is
used, the application shall be in the following manner: First
application, one and six-tenths (1.6) gallons per square yard.
First seal coat, four tenths (.4) gallon per square yard, and
as soon as practicable thereafter, a second seal coat of twentyfive hundredths (.25) gallon per square yard shall be applied,
the first application and the two seal coats to be covered with
No. 12 stone and finished as required in the succeeding speci•
fications.
The Contractor shall indicate in the proposal, as provided
therein, the bituminous material on which his bid is made,
and this material shall be used exclusively.
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3. Construction Methods.-(a) Base Course.-The Base
Course shall be built in accordance with the specifications for
Broken Stone Base Course.

(b) Spreading and Compacting the No. 3 Stone.-The prepared base course shall be cleaned of all foreign substances
and the No. 3 stone spread upon it with shovels from piles
along the side of the roadway or from a dumping board.
This stone shall be spread so that the surface course will have
the thickness shown on the plans after final compression.
The stone shall be rolled with a ten (10) ton power roller
until it is compacted to a firm, even surface, but care must be
taken to avoid rolling to such an extent that the stone is
crushed and the voids closed up. The rolling shall begin at
the sides, overlapping the shoulder for a distance of not less
than six (6) inches and progress to the center, parallel with
the center line of the roadway, uniformly lapping each preced·
ing track and covering thoroughly the entire surface with the
rear wheels and continuing until the stone does not creep
or wave ahead of the roller. After the rolling, as above de•
scribed, the surface shall be carefully checked with a sixteen
(16) foot straight-edge. This straight-edge to be lapped every
eight (8) feet and irregularities, either longitudinal or trans·
verse, amounting to more than one-eighth (1/8) inch in six•
teen (16) feet shall be eliminated and the road rerolled to a
compact surface. This process shall be continued until the
entire section on which the screenings are to be applied
presents a smooth surface, having the cross-section shown on
the plans.
At this stage of construction, inspection shall be made of the
surface and any areas which are found to be composed of
segregated stone, presenting a compacted, closed surface, which
will not allow the penetration of the bituminous material shall
be taken up and relaid with properly graded stone.
(c) Application of Bituminous Binder.-No bitu~inous ma•
terial shall be applied unless the entire depth of the stone
surface course is thoroughly dry and the air temperature is
at sixty (60) degrees F. or above. Any of the surface course
stone which has become coated or mixed with dirt or foreign
substance shall be removed and replaced with clean stone.
After the No. 3 stone has been rolled, as above, there shall
be spread over the surface one and three-quarters (1~) gallons, as directed, of the bituminous binder to each square yard
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of surface area. The NA-2 or OA-2 shall be heated to and
applied at a temperature of not less than two hundred and
seventy-five (275) degrees F., nor more than three hundred and
fifty (350) degrees F. The TP-5, shall be heated to and applied at not less than two hundred and twenty-five (225)
degrees F., nor more than two hundred and seventy-five (275)
degrees F., as may be directed. Kettles of approved type must
be provided for heating the material, and no kettle shall have
a capacity of less than 200 gallons.
The bituminous binder shall be evenly spread over the surface by hand pouring or by approved pressure distributors,
operating under a pressure of fifty (50) pounds per square
inch or more, as may be directed. In order to insure uniformity at junctions of two applications, when the last of the application starts to thin out, the distributor shall be shut off,
and upon starting the next application, building paper shalt
be spread over the later portion of the previous application and
the distributor shall lap back over this paper sufficiently to
start the sprayer's full force when the uncovered stone surface is reached.
(d) Hand Pouring.-When hand pouring is permitted, the
bituminous material shall be spread uniformly over the surface with pouring pots of approved design. The amount of
bituminous material applied per square yard shall be controlled
definitely by adjusting the contents of the pouring pots and the
length and width of surface over which the material is distributed in a definite relation and by maintaining this relation
by the use of some satisfactory measuring device. This length
shall generally be such that a forward pass of the pouring pot
will exactly consume its contents. The pouring shall begin at
one edge of the road and proceed uniformly across the· surface, covering as nearly as possible a rectangular area. Paper
· shall be used at the beginning and end of runs, as provided
for under application by pressure distributor.
(e) Spreading No. 12 Stone.-After the bituminous binder
has been applied, and while it is still warm, the process of
filling the voids with No. 12 stone shall begin. This shall be
done in the following manner: The stone shall be spread
lightly in just sufficient quantities to keep the roller from sticking to the bituminous material and not in sufficient quantities
to form a mat on the road. This process shall continue until
all voids in the No. 3 stone in the wearing surface have been

92

\

completely fitled in and the whole has been compacted
thoroughly by rolling.
(f) Application of Cold Seat Coat.-After the surface has
been compacted, as above, it shall be swept clean of a11 loose
stone and tested with a sixteen (16) foot straight edge and all
depressions of one-eight& (1/8) inch, or more, shall be filled
and brought to a true surface, prior to the application of the
seal coat. The seal coat shall consist of two applications of
0. C. 5, 1/3 gallon per square yard for each application. Each
application is to be covered with approximately twenty pounds
of No. 12 stone to the square yard. After the stone has been
applied on each application, the road is to be dragged with a
drag approved by the Engineer and lightly rolled so as to
insure a uniform disposition of the stone and fill any depressions that may exist. When required additional stone will be
used to take up all excess bituminous material. The finished
surface shall be uniform and shall conform to the grades and
cross-section shown on the plans.
When hand pouring is permitted, the seal coat shall be applied approximately at right angles to the line of the previous
pouring, and the contents of the pouring pot sha11 be so adjusted with respect to the length of the run that the same control of quantity per square yard shall be maintained as for
the first application of bituminous material.
If patching is required after the seal coat has been applied
in order to bring out depressions, resealing of the full width
of the road in the area patched will be required, unless the
patches can be so made as to blend in with the original road
and not be visible as patches. If successive patches occur at
intervals of less than fifty (50) feet, the resealing shall be
continuous to cover the entire road where such patches occur.
If resealing is required by the Engineer it is to be done at the
contractor's expense.
The thickness of the seal coat wiU not be considered as a
part of the thickness of the surface course.
4. Basis of Payment.-(a) This work wiU be paid for at the
contract unit price per square yard for "Bituminous Macadam
Surface Course, Penetration Method," complete in place, which
price will include the furnishing of all materials, equipment,
tools, labor and work incidental thereto.
(b) No allowance will be made for overhaul on stone, unless
so stated in special provisions.
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SECTION 18-ASPHALTIC CONCRETE
(Coarse Aggregate Type)
1. Description.-(a) The asphaltic concrete surface course
shall consist of a mineral aggregate (composed of coarse aggregate, fine aggregate and mineral filler) uniformly mixed
with asphaltic cement and shall be laid upon the prepared
base to a finished thickness of two (2) inches. A seal coat of
hot asphaltic cement shall then be applied and covered with
intermediate aggregate.
(b) All materials and methods of preparation and construction shall conform to the requirements of these specifications.
2. Materials.-(a) Coarse Aggregate.-The coarse aggregate
for surface course mixture shall consist of crushed stone or
slag, Grade "A" meeting the following requirements:
Passing !~-inch screen, not less than __________ 95 per cent.
Passing ~-inch screen-------------------25 to 75 per cent.
Passing ~-inch screen-------------------- 0 to S per cent.
Any material which passes the ~-inch screen shall be considered as fine aggregate.
(b) Fine Aggregate.-The fine aggregate for the surface
course mixture shall consist of sand composed of clean, hard,
durable, grains, free from clay, loam and other foreign matter,
together with particles which pass a ~-inch laboratory screen
which may be present in the coarse aggregate material. When
tested by means of laboratory screens and sieves the sand or
total fine aggregate shall meet the following requirem~nts:
Passing.
Retained On.
Per Cent.
!4-inch screen --------------------------------100
!4-inch screen ---------- 10 mesh sieve---------- 0 to 20
10 mesh sieve ___________ 40 mesh sieve----------15 to SO
40 mesh sieve ----------· 80 mesh sieve __________ 25 to 65
80 mesh sieve __________ 200 mesh sieve---------- 7 to 40
200 mesh sieve--------------------------------- 0 to 8
(c) Mineral Filler.-The mineral filler shall conform to the
Material Specifications fot' mineral filler.
(d) Intermediate Aggregate.-The intermediate aggregate
for seal coat shall consist of crushed stone. It shall be of
reasonable uniform quality, and shall be free from dust, and
shall meet the following requirements:
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Passing ~-inch screen, not less than ___________ 95 per cent.
Passing ~-inch screen, not less than ___________ J5 per cent.
(e) Asphalt Cement.-The asphaltic cement shall conform
to material specifications OA-8 or NA-8.
3. Construction Methods.-(a) Preparation of Mixture.The asphaltic · cement shall be melted in kettles or tanks designed to secure uniform heating of the entire contents and
shall be brought to a temperature of 250°F. to 350°F. The
coarse and fine aggregates for surface course mixture shalt be
dried and heated at the paving plant in suitably designed
revolving driers. They shall be heated to a temperature of
225° F. to 350° F., as determined on the mixing platform.
The aggregates may be simultaneously fed into the same drier
but in such case they shall immediately after heating be
screened into coarse and fine aggregate and stored in separate
bins, except in plants where the aggregates are proportioned
and dried by the batch method.
A registering pyrometer shall be installed at a suitable point
at the discharge end of the drier with the registering device so
located as to indicate clearly to the drum firemen the temperature of the mineral aggregate when discharged.
The coarse and fine aggregate and mineral filler for surface
course mixture shall be measured separately and accurately
either by weight or volume for each batch to be mixed. The
required quantity of hot asphaltic cement for each batch shall
be measured by actual weighing with scales attached to the
asphaltic cement bucket. The mixture shall be made in an
approved twin pug mill or batch mixer by first charging it
with the coarse aggregate, fine aggregate and mineral filler.
After these have been thoroughly mixed the asphaltic cement
shalt be added and the mixing continued for a period of at
least forty-five ( 45) seconds or longer if necessary to produce
a honfogeneous mixture, in which all particles of the mineral
aggregate are uniformly coated. The ingredients shall be
heated and combined in such a manner as to produce a mixture which when discharged shalt not vary more than 30°F.
from the temperature set by Engineer. Any mixture varying
more than 30°F. shall be rejected. Every effort should be
made to have the mixture leave the plant at as nearly a constant temperature as possible.
The constituents of the surface course mixture shall be combined in such proportions as to produce a mixture conforming
to the following composition limits by weight:
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Passing 1~ -inch, retained on *-inch screen. 40 to 70 per cent.
Passing ~-inch, retained on ~-inch screen •• 20 to 35 per cent.
Passing ~-inch, retained on 10 mesh sieve-- 5 to 10 per cent.
Passing 10 mesh sieve--------------------- 5 to 10 per cent.
Bituminous Material --------------------- 5 to 8 per cent.
Before laying the wearing surface the Contractor shall submit to the Engineer for his approval in writing a statement
of the formula for the surface mixture. This formula shall
give the weight in pounds of each of the materials, coarse and
fine aggregate, mineral filler and asphaltic cement making up
one batch. If the formula submitted is not approved, the Contractor shall submit to the Engineer for approval another
formula of the proportions for the surface mixture within the
limits above specified, which shall produce the wearing surface called for by the specifications and satisfactory to the
Engineer. Should the Contractor receive new deliveries of
paving materials during the course of the work, a new formula
must be submitted for apprO\·al if such materials differ in
composition from the materials originally on hand.
The percentage of bituminous material in the finished wearing surface shall not show a greater variation than one-half of
one per cent, plus or minus from the amount in the formula
submitted by the Contractor and approved by the Engineer.
(b) Transportation of Mixture.-The surface course mixture shall be transported from the paving plant to the work
in tight vehicles previously cleaned of all foreign materials and
when directed by the Engineer each load shall be covered with
canvas or other suitable material of sufficient size to protect it
from the weather conditions. No loads shall be sent out so
late in the day as to interfere witfi spreading and compacting
the mixture during daylight unless artificial light satisfactory
to the Engineer is provided.

•

(c) Placing.-Prior to the arrival of the surface course mixture on the work the prepared base shall be cleaned of all
loose and foreign materials. The mixture shall be delivered
at a temperature of 225° F. to 325° F. It shall be laid only
upon a base which is dry or at least free from standing water
and only when weather conditions are suitable.
The Engineer may permit, however, work of this character
to continue when overtaken by sudden rain, up to the amount
which may be in transit from the plant at the time if the mixture is within the temperature limits specified. Upon arrival
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on the work, the surface course mixture shall be dumped outside of the area on which it is to be spread and then shall be
distributed immediately into place by means of hot shovels and
spread with hot rakes in a uniformly loose layer of correct
depth. If the foundation is macadam the surface course mixture shall be dumped on metal or wooden platforms which
must be of suitable size.
Contact surfaces of curbings, gutters, manholes, etc., shall be
painted with a thin uniform coating of hot asphaltic cement
or asphaltic cement dissolved in naphtha, just before the surface mixture is placed against them. Immediately adjacent to
headers, flush curbings, gutters, liners and other structures the
surface course mixture shall be spread uniformly high so that
after compaction it will be slightly above the edges of such
structures.
(d) Seasonal and Weather Limitations.-No asphaltic concrete shall be mixed or placed when the air temperature in
the shade is below 50° F., or when the foundation is damp or
otherwise unsatisfactory, except by written permission of the
Engineer.
(e) Rolling.-Whilc still hot the surface course mixture shall
be compressed thoroughly and uniformly by a three-wheel
power driven roller, weighing not less than ten (10) tons. Alt
rollers used shall be kept in good condition, and shall weigh
not less than two hundred (200) pounds to the inch width of
tread. Each roller shall be in charge ·of a competent experienced rollerman, and must be kept in continuous operation
as nearly as practicable. No ashes from the roller shall be
allowed to fall upon or be dumped upon the roadway. Rolling shall start longitudinally at the sides and nroceed toward
the center of the pavement, overlapping on successive strips
by at least one-half (~) the width of the roller. The pavement then shall be subjected to diagonal rolling in two directions, the second diagonal rolling crossing the lines of the
first. If the width of the pavement permits, it shall, in addition, be rolled at right angles to the center line. Rolling shall
he continued until alt roller marks are ·eliminated and the surface mixture has a density of not less than ninety-five (95)
per cent of the theoretical density and in no case less than
2.30. The motion of the roller at alt times shall be slow enough
to avoid displacement of the hot mixture and any displacement occurring as a result of reversing the direction of the

97

roller, or from any other cause, shall at once be corrected by
the use of rakes and of fresh mixture when required. Rolling
shall proceed at an average rate not to exceed one hundred and
fifty (150) square yards per hour per roller, and shall continue
until no further compression is possible. To prevent adhesion
of the surface course mixture to the roller, the wheels shall
be kept oiled properly, but excess oil will not be permitted.
Along curbs, headers and similar structures and at all places
not accessible to the roller, the surface course mixture shall be
compacted thoroughly with hot tampers.
(f) Testing Surface.-The finished surface, when tested by
means of a templet cut to the cross-section shown on the plans,
placed at right angles to the center line of the pavement, and
with a sixteen (16) foot straight edge, placed parallel to the
center line of the pavement, shall show no deviation from a
true surface in excess of one-eighth (1 /8) of an inch at any
point.
(g) Joints.-Placing of the surface course shall be as nearly
continuous as possible, and the roller shall pass over the unprotected end of the freshly laid mixture only when the laying
of the course is to be discontinued for such length of time as
to permit the mixture to become chilled. In all such cases,
including the formation of joints as hereinafter specified, provision shall be made for proper bond with new surface for
the full specified depth of the course. At the end of each
day's work on surface mixture, joints shall be formed by laying
and rolling against boards of the thickness of the compacted
mixture, placed across the entire width of the pavement, or by
such other method as may be approved by the Engineer. When
the laying of the surface course mixture is resumed, the exposed edge of the joint shalt be painted with a thin coat of
hot asphaltic cement or asphaltic cement thinned with naphtha,
and the fresh mixture shall be raked against the joint, thoroughly tamped with hot tampers and rolled. Such portions
of the completed pavement as are defective in finish, compression, density or composition or that do not comply in all
respects with the requirements of these specifications, shall be
taken up, removed and replaced with suitable material, properly
laid in accordance with these specifications.
(h) Seal Coat.-After the pavement has been compacted as
specified, and as soon as possible, hot asphaltic cement shall
be uniformly squeegeed over the surface at the rate of from
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two-tenths (0.2) to four-tenths (0.4) gallon per square yard as
directed by the Engineer. Asphattic cement shall be applied
only when the surface course mixture is thoroughly dry. Upon
this seat coat shall be spread immediately sufficient quantity of
aggregate described under "Intermediate Aggregate" to com•
pletely cover and take up any excess of bitumen. If necessary
this aggregate shall be heated before being spread. Rolling
shall be continued until the resulting surface is thoroughly
compressed. When so ordered and stipulated in the contract
and proposal, the seal coat as described above may be sub·
stituted with the following method: After the asphaltic con·
crete has been shaped to the crown of the road and before it
has been thoroughly compressed, a mixture of fine aggregate.
as described herein and containing between eight (8) per cent
and twelve (12) per cent of bitumen shall be spread on the
asphaltic concrete at the rate of from thirty (30) to fifty (50)
pounds per square yard. Immediately after spreading the seal
coat mixture the pavement shall be compressed thoroughly
with a three-wheel power driven roller weighing at least ten
(10) tons, and the rolling continued until no further compression is possible and the required density secured.
The asphaltic cement shall be heated in kettles or tanks
brought to a temperature of 275°F. to 350°F., as directed by
the Engineer. The Contractor shall provide all necessary
facilities for determining the temperature of the asphaltic
cement during heating and prior to application.
After the asphaltic cement has been squeegeed over the surface and while it is still warm, dry intermediate aggregate shall
be broadcast over the surface and rolled until thoroughly
bonded to the road. As required, additional intermediate ag·
gregate shall be spread and broomed over the surface during
rolling, in sufficient quantity to take up all excess of asphaltic
cement. Upon completion of the pavement, however, only a
very light covering of loose intermediate aggregate shall be
allowed to remain on the road.
0

(i) Protection of Pavement.-lf at the time of laying sur·
face course mixture permanent side supports, such as curbs,
edgings or gutters have not been constructed, planks of suit•
able thickness shall be laid along each side of the pavement
and rigidly supported so as to prevent the mixture from squeezing out under the roller. These planks shall remain in place
until final compaction has been obtained. Sections of newly
compacted mixture. shall be protected from traffic for at least
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six hours or until they have become properly hardened by cooling.
(j) Paving Plant lnspection.-For verification of weights or
proportions and character of materials and determination of
temperature used in the preparations of mixtures, the Engineer or his authorized representative shall have access at any
time to all parts of the paving plant.
(k) Plant and Equipment.-For the determination of the
temperature and quantities of materials used throughout the
process of manufacture, the Contractor shall provide and maintain at the plant suitable thermometers, an automatic recording
thermometer for each asphalt tank in use, not less than two
platform scales, and such other weighing apparatus as is required by the specifications.
The plant used in preparing alt bituminous paving mixtures
must be of the batch type, capable of mixing in the manner
herein specified, and must be provided with separate chambers
for heating and mixing the ingredients. No direct heat except steam shall be applied to the exterior surface of the mixing chamber. No flame shall be allowed to pass through the
mixing chamber. The heat must be so regulated that the
stone and sand can easily be heated to and maintained at the
required temperature.
(I) Field Laboratory.-The Contractor shalt provide a field
laboratory in which to house and use the testing equipment,
the laboratory to be not less than ten (10) feet wide, twelve
(12) feet long and seven (7) feet high, floored, contain not
less than two (2) windows, and a work bench with the necessary drawers; this laboratory to be used exclusively for testing
purposes by the Engineer or Inspector, and shall be so located
that the mixing platform shall be in full view from a laboratory window.

4. Basis of Payment.-This work will be paid for at the
contract unit price per square yard for "Asphaltic Concrete"
(Coarse Aggregate Type) complete in place, which price shall
include the furnishing of all materials, equipment, tools, labor
and work incidental to complying with the specifications.

SECTION 19-ROCK ASPHALT
1. Description.-This pavement shall consist of a wearing
surface composed of a natural rock asphalt constructed on the
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prepared base course, having the dimensions and cross-sections
shown on the plans, and in accordance with these specifications.
2. Materials.-(a) Rock Asphalt.-The rock asphalt shall be
a natural bituminous sandstone, which shall be mined or quarried from proven deposits of bituminous sandstone.
The rock asphalt shall be composed of natural asphalt and
silica sand as herein specified and shall be used as produced
with no preparation other than crushing and grinding to the
proper degree of fineness.
No bituminous material, sand or other material shall be
added to, nor mechanically mixed with, the natural rock asphalt. The rock asphalt shall be so crushed and pulverized
that when tested by means of laboratory screens, it shall meet
the following requirements:
Passing I-inch screen, not less than------------------100%
Passing ~ -inch screen, not less than_________________ 95%
Passing ~-inch screen, not less than----------------- 80%
(b) Sand.-The sand contained within the rock asphalt shall
contain not less than ninety-five (95) per cent silica (Si 0•).
The bitumen content on extraction shall be not less than five
and one-half (5.5) per cent, nor more than seven (7) per cent.
(c) Approval of Materials.-As a condition prerequisite to
the award of any contract for the construction of rock asphalt
pavement, the Commission reserves the right to approve the
material to be used and the. source of supply.
(d) Affidavit Required.-Each bid shall be accompanied by
a legal affidavit, designating the State, County and location of
the quarry, mine and plant from which will be procured the
pulverized rock asphalt for constructing the pavement, at least
three instances where public highways have been successfully
paved solely with the pulverized natural rock asphalt furnished
by the quarry designated, the actual present capacity or output
in net tons per annum of properly prepared rock asphalt that
the quarry and plant desfgnated can now supply under normal
conditions, and the railroad and place of delivery thereon.
3. Construction Metbods.-(a) Laying Rock Asphalt Surface.-No rock asphalt shall be spread or rolled when the mean
temperature is below fifty degrees (50°) Fahrenheit, or when
the rock asphalt contains a noticeable amount of moisture, or
the base is wet, ,vithout special permission from the Engineer
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in charge of the construction. A lower temperature is not
objectionable if weather conditions are dry and favorable, and
the rock asphalt and the base are thoroughly dry white the
rock asphalt is being spread and rolled.
(b) Shoveling.-The rock asphalt shall be dumped or unloaded in piles on close fitting dumping boards or directly on
the foundation, depending:on the type of base. Each pile shall
be at such a distance from the surface already spread as to
permit the entire pile to be handled and spread into place with
shovels. No rock asphalt shall ,be raked into place from the
piles. When spreading the rock asphalt with shovels, the
shovels shall be turned over when depositing the rock asphalt
on to the base, so as to produce :a mixing effect of the material. Each succeeding shovelful shall be deposited next to the
deposit of the preceding shovelful and all material shall be
deposited considerably higher than 'the required thickness of
the lose material so as to allow for a thorough combing of the
rock asphalt while being raked to the proper grade and
thickness of the loose material. No walking or hauling shall
be allowed on the loose material white it is being spread.
(c) Raking.-The rock asphalt shall be raked immediately
behind the shovelers and as a continuous operation ·with the
spreading with heavy four-inch tine asphalt rakes, entirely
through to the bottom, so as to break up all lumps and produce
the proper consistency lof the loose material, in order to secure
a wearing surface of uniform density. There shall not be
more than three spreaders to each raker. Raking must be
continued until the entire surface is even and true :to crosssection and contour, and free from lumps or honey-combed
areas. At no time shall the rock asphalt be spread over a
greater area than can thoroughly be raked and leveled without
walking upon the loose material. Honey-combed areas shall
be dosed with the use of the back of the rake, or by sifting a
small quantity of fine rock asphalt on -to the spot through a
one-quarter (!4") inch sieve, either while raking or during the
first rolling.
All small lumps shall .be raked from the top of the loose
material with the back of the rakes, or by the use of a light
straight edge worked behind the rakers and before the material is rolled. After the rock asphalt has been spread and
raked to the proper grade and contour, as established by elevation stakes previously set, or by the use of a templet, or
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straight edge, it shall be left exposed to the sun and atmosphere, for a short period of time, or until it is thoroughly dry
and presents an oily or sticky appearance. In the event the
surface is laid during a rain, or if the material in the piles, or
after it is spread in the roadway, is noticeably moist, the
material may be raked into place, but should not be rolled or
compacted until all the moisture has been entirely evaporated
by the heat of the sun. This may necessitate laying the material one day and not rotling it until the next day.
The edges of the rock asphalt adjacent to rigid curb tines,
around manholes, or other solid fixtures, shall be sealed with
fine material and hand tamped before being rolled. Other
places inaccessible to a roller shall be compacted by hand
tamping only.
(d) Ro11ing.-The surface shall be rolled slowly with a five
(5) to eight (8) ton power roller, which shall have scrapers for
keeping the wheels clean. No ashes from the ro11er shall be
allowed to fall upon or be dumped upon the roadway. The
ro11ing shaU begin at the sides, overlapping the shoulder for
a distance of not less than six (6) inches, and progress to the
center, parallel with the center line of the roadway, uniformly
lapping each preceding track and covering thoroughly the
entire surface with the rear wheels, and continuing until the
material does not creep or wave ahead of the ro11er.
(e) Testing Surface.-The finished surface, when tested by
means of a templet cut to the cross-section shown on the
plans, placed at right angles to the center tine of the pavement, and with a sixteen (16) foot straight edge, placed parallel to the center line of the pavement shall show no deviation
from a true surface in excess of one-eighth (1/8") of an inch
at any point.
(f) Thickness of Surface.-The thickness to be used will be
as shown on detail plans.

(g) Curb, Shoulders, or Border Line.-When concrete,
brick, granite, or other rigid materials are used as a curb or
border line for rock asphalt, the curb or border line sha11 be
so constructed that its height shall be approximately onequarter (%") of an inch lower in elevation than the required
elevation of the top of the rock asphalt paving adjacent to the
curb or border line. This is to allow for the overlapping of
the roller wheel without injury to the curb or border tine,
and permit of perfect drainage over the joint.
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When the shoulder is to be constructed of the water-bound
macadam or penetration type, the stone shall be spread along
the edge and to the approximate height of the loose rock
asphalt, and both rolled at the same time, after which it may
be penetrated and re-rolled.
(h) Paint Coat.-Around all manholes and other fixtures in
the roadway, along all rigid curb or gutter lines and the top
of all hard, smooth surface foundations, such as wood, brick,
concrete and granite block, and all types of old bituminous
pavement, or in the case of surfacing any type of old, or new
base where the top is relatively smooth and in making all
types of patches in old pavements, whether in cuts, or for skin
patches, the surface shall be painted with a thin coat of
asphalt cement, emulsified asphalt or other similar cementing
or binding paint before the rock asphalt is spread.
When it is necessary to apply a paint coat, before laying
the rock asphalt, the surface shall be swept clean of all dirt
and dust, and be thoroughly dry before applying the paint
coat. For patch work the holes may be dried quickly with a
blow torch. The surface then shall be uniformly painted with
a thin application of asphaltic cement paint consisting of
asphalt cement of thirty (30) to sixty (60) penetration, cut
back or thinned with approximately forty (40) to sixty (60)
per cent in volume of gasoline or naphtha to the approximate
consistency of a very thin house paint or varnish and applied
with a stiff brush or house broom or with a hand pump with
a spray nozzle attachment. An emulsified asphalt of an approved brand or other similar cementing paint may be used
and the paint shall be spread evenly or distributed over the
surface of the foundation to be surfaced with rock asphalt.
On bases adapted to this operation the paint coat may be distributed from approved pressure tank trucks or swept in with
hand brooms.
The paint coat shall be applied as thinly as possible and care
shall be used that there shall be no puddles in the crevices,
joints or depressions.
In applying the paint coat whenever it becomes too thick to
apply or brush out properly, additional gasoline or naphtha or
pure water in case of emulsified asphalt should be used to thin
the mixture to the proper consistency, so that it can be spread
evenly and will adhere uniformly to the surface to be painted.
The painted section shall be allowed to lay until it becomes
partly dry and sticky before the rock asphalt is spread.
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The asphaltic paint coat when property applied should cover
from ten (10) to twenty (20) square yards of surface per gal•
ton of paint.
The rock asphalt surface may be opened to traffic im•
mediately after it is completed as above specified.
4. Basis of Payment.-This work shall be paid for at the
contract unit price per square yard for "Rock Asphalt," com·
plete in place, which price will include the furnishing of all
materials, equipment, tools, labor and work incidental thereto.

SECTION 20-SHEET ASPHALT
1. Description.-This pavement shall consist of a sheet
asphalt wearing surface as shown on the plans, constructed on
the prepared base or binder course, in accordance with these
specifications.

2. Materials.-(a) Bituminous material for this work shall
conform to Bituminous Material Specifications for NA·S or
OA·8.
(b) Mineral Filler.-Mineral filler for the sheet asphalt
wearing surface shall conform to the specifications for Mineral
Filler.
(c) Sand.-Sand shall consist of clean, hard, durable grains
and shall be so graded that, when tested by standard laboratory
sieves it shall meet the following requirements by weight:
Passing.

Retained on.

Percentage.

34" screen _______________ .10 mesh sieve------------- 0.0- 5.0
10 mesh sieve ____________ .40 mesh sieve _____________ 20.0-30.0
40 mesh sieve ____________ go mesh sieve ___________ -40.0-50.0
80 mesh sieve ____________ .200 mesh sieve ____________ 25.0-35.0
200 mesh sieve_____________________
------------- 0.0- 6.0
These limits shall cover the natural variation in the sources
of supply, but the Engineer reserves the right to vary the
grading within the limits given as may be rendered necessary
by the character of traffic and other conditions, in order to
obtain a dense and stable mixture.
(d) Mixture.-For heavy traffic roads, as adjudged by the
Engineer, the mixture shall contain the several materials in
average proportions, by weight, as follows:
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Passing.

Retained on.

Percentage,

~,, Screen_______________ to· Mesh Sieve-----·------ 0.0- 0.2
10 Mesh Sieve ___________ .40 Mesh Sieve-----· ------10.0-20.0
40 Mesh Sieve------------80 Mesh Sieve------·------30.o-40.0
80 Mesh Sieve ___________ .200 Mesh Sieve ____________ 20.o-30.0
200 Mesh Sieve------------------------------------10.0-15.0
Bituminous Material ------------------------------- 9.5-12.5.
The bituminous material and filler shall be varied within
the limits designated at the direction of the Engineer. The
item designated as "Filler" within the limits named herein
includes in addition to the stone dust, fine sand passing a No.
200 sieve not exceeding four and one-half ( 4~) per cent of the
entire mixture and mineral dust naturally contained in the
refined asphalt.
3. Construction Methods.-(a) Preparation of Mixture.The sand and asphaltic cement shall be heated separately to
temperatures approximating three hundred (300) degrees F.
The maximum temperature of the sand at the mixer in no case
shall be in excess of three hundred and seventy five (375)
degrees F. and the maximum temperature of the asphaltic
cement shall not exceed three hundred and twenty-five (325)
degrees F. at the discharge pipe. The filler shall be added to
and mixed thoroughly with the hot sand, after which the
asphaltic cement, in the required proportion, shall be added and
mixing continued for at least one (1) minute in a suitable apparatus, until a homogeneous mixture is produced, in which
all the particles are coated uniformly.
The required quantity of asphaltic cement shall be measured
at all times by actual weighing with scales attached to the
asphaltic cement bucket. The limestone dust and sand also
must be weighed unless an approved method of gauging is
used.
(b) Transportation of Mixture.-Asphaltic surface mixture
shall be hauled to the work in tight vehicles previously cleaned
of all foreign materials, and covered with canvas of sufficient
size to protect the entire load. The mixture shall be delivered
at a temperature as near 325° F. as possible, but in no case
shall it be below 250° F., or above 350° F. The dispatching of
vehicles shall be arranged so that all materials delivered may
be placed and shall have received initial rolling in daylight.
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(c) Placing.-The surface mixture shall be laid only on a
base, which is dry and free from loose and foreign materials,
and only when weather conditions are suitable, Contact surfaces of curbs and structures and all joints shall be painted
with a thin, uniform coating of asphaltic cement before the
surface course is spread.
If, at the time of laying the surface mixture, side supports
such as curbs, edgings, gutters and shoulders have not been
constructed, planks of suitable thickness shall be laid along
the edge of the pavement to prevent the mixture from squeezing out under the roller. These planks shall remain in place
until final compaction has been obtained.
Upon arrival on the work, the surface course mixture shall
be dumped on approved steel dump boards outside of the area
on which it is to be spread, the entire load distributed into
place with hot shovels and raked in a uniformly loose layer
of such depth that after receiving ultimate compression by
rolling it shall have a depth of one and one-half (I~) inches.
Adjacent to flush curbs, gutters, liners, and structures the surface mixture shall be raked uniformly high, so that when completed it will be slightly above the edge of the curb, gutter, etc.
(d) Seasonal and Weather Limitations.-No sheet asphalt
shall be mixed or placed when the air temperature in the shade
is below so• F., or when the foundation is damp or otherwise
unsatisfactory, except by written permission of the Engineer.
(e) Rolling.-Initial compression shall be made by a threewheel roller, weighing not less than ten (10) tons. Final compression shall be made by a two wheel tandem roller weighing
not less than eight (8) tons. All rollers used shall be kept
in good condition and shall weigh not less than two hundred
and fifty (250) pounds to the inch width of tread. No ashes
from the roller shall be allowed to fall upon or be dumped upon
the roadway, Each roller shall be in charge of a competent,
experienced rollerman. Rolling shall be continued until all
roller marks are eliminated· and the surface mixture has a
density of not less than ninety-four (94) per cent of the theoretical density. To prevent the adhesion of surface mixture
material, the roller shall be kept slightly moist, but excess of
either oil or water will not be permitted. The rolling shall
progress continuously, at the rate of not more than two hundred (200) square yards per hour, and shall include, when practicable, completed transverse and longitudinal rollings and two
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diagonal rollings, approximately at right angles one to the
other. Along curbs, headers and similar structures and at all
places not accessible to the roller the surface course mixture
shall be compacted thoroughly with hot tampers. Before final
compression, a light, uniform coating of limestone dust or
Portland Cement shall be swept over the surface of the pavement and rolling then continued.
The number of rollers that may be operated at any one time
shall be determined by the Engineer.
The Contractor will be required to furnish and place joint
boards, so that the topping will have a perpendicular joint at
the end of the day's work, or whenever the topping is not laid
against other improved paving or a header. All projections,
joints and honey-combed surface shall be ironed smooth to
grade, or be removed and replaced, after which stone dust or
Portland Cement shall be swept over the entire surface.
(f) Testing Surface.-The finished surface, when tested by
means of a templet cut to the cross-section shown on the plans,
placed at right angles to the center line of the pavement, and
with a sixteen (16) foot straight edge, placed parallel to the
center line of the pavement shall show no deviation from a
true surface in excess of one-eighth (1 /8) of an inch at any
point.

(g) Joints.-Placing of the surface course shall be as nearly
continuous as possible, and the roller shall pass over the unprotected end of the freshly laid mixture only when the laying
of the course is to be discontinued for such length of time as
to permit the mixture to become chilled. In all such cases,
including the formation of joints as hereinafter specified, provision shall be made for proper bond with new surface for
the full specified depth of the course. At the end of each
day's work on surface mixture, joints shall be formed by laying and rolling against boards of the thickness of the compacted mixture, placed across the entire width of the pavement, or by such other method as may be approved by the
Engineer. When the laying of the surface course mixture is
resumed, the exposed edge of the joint shall be painted with
a thin coat of hot asphaltic cement or asphaltic cement thinned with naphtha, and the fresh mixture shall be raked against
the joint, thoroughly tamped with hot tampers and rolled.
Such portions of the completed pavement as are defective in
finish, compression, density or composition or that do not
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comply in all respects with the requirements of these specifications, shafl be taken up, removed and replaced with suitable
material, properly laid in accordance with these specifications.
(h) Protection of Pavement.-After the surface mixture has
received its final rolling, no vehicular traffic of any kind shall
be permitted on the pavement until it shall have hardened sufficiently and in no case less than six (6) hours after being
placed.
(i) Paving Plant Inspection.-For verification of weights
or proportions and character of materials and determination
of temperature used in the preparation of mixtures, the Engineer or his authorized representative shall have access at any
time to all parts of the paving plant.
(j) Plant and Equipment.-For the determination of the
temperature and quantities of materials used throughout the
process of manufacture, the Contractor shalt provide and
maintain at the plant suitable thermometers, an automatic
recording thermometer for each asphalt tank in use, not less
than two platform scales, and such other weighing apparatus
as is required by the specifications.
The plant used in preparing all bituminous paving mixtures
must be of the batch type, capable of mixing in the manner
herein specified, and must be provided with separate chambers
· for heating and mixing the ingredients. No direct heat except
steam shall be applied to the exterior surface of the mixing
chamber. No flame shalt be allowed to pass through the
mixing chamber. The heat must be so regulated that the
stone and sand can easily be heated to and maintained at
the required temperature.

(k) Field Laboratory,-The Contractor shall provide a field
laboratory in which to house and use the testing equipment,
the laboratory to be not less than ten (10) feet wide, twelve
(12) feet long, and seven (7) feet high, floored, contain not
less than two (2) windows, and work bench with necessary
drawers; this laboratory to be used exclusively for testing
purposes by the Inspector, and shall be so located that the
mixing platform shall be in full view from a laboratory window.

4. Basis of Payment,-:-This work will be paid for at the contract unit price per square yard for "Sheet Asphalt" com109

plete in place, which price will include all materials, and the
furnishing of equipment, tools, labor and work incidental
thereto.

SECTION 21-CEMENT CONCRETE PAVEMENT
1. Description.-This pavement shall consist of a single
course of Portland cement concrete, constructed on the prepared subgrade, having the dimensions and cross-section shown
on the plans, and in acocrdance with these specifications.

2. Materials.-(a) Portland Cement.-All cement used in
this work shall be Portland cement, which shall conform to
the requirements of the Material Specifications, Division II.
(b) Fine Aggregate.-Fine aggregate shall consist of sand
conforming to the Material Specifications for Sand Grade

"A."
(c) Coarse Aggregate.-Coarse aggregate shall consist of
'
Crushed Stone or Washed Gravel No. 4.
(d) Water.-The water shall conform to the Material Specifications for Water.
(e) Joint Filler.-The filler to be used in the transverse
joints in the pavement shall consist of pre-moulded or prepared
asphalt strips conforming to Section 14, Division II, of these
specifications. The expansion joint material shall be made in
strips of suitable length, not less than one-half (~) inch in
thickness, nor more than one (1) inch, with a depth of not
less than one-half (~} inch more than the depth of pavement.
Bituminous material for sealing joints and cracks shall conform to the Material Specifications for THF or AHF.

3. Construction Methods.-(a} Construction of the concrete
surface shall not be started until the Contractor has on the
job all special tools and appliances required on the sheet of
"Standard Tools and Appliances for Concrete Roads." A set
of standards showing tools which will be required in finishing
concrete will be furnished the Contractor on request.
(b} Steel Forms.-The width of the base of the steel forms
shall be not less than eight (8) inches. They shall show no
variations more than 1/8 inch in sixteen (16) foot lengths
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from the true plane of face or top of form. They shall permit
of thorough joining, so they will not be deformed by impact,
vibration or thrust.
Forms that become bent or deformed, shall be condemned
and removed from the work until satisfactorily repaired and
straightened. Forms shall at all times be set and kept true to
line and grade at least two hundred (200) feet in advance of
the mixer.
The alignment and grade of all forms shall be approved before, and immediately prior to, the placing of concrete against
them. Forms shall be set directly in contact with the finished
sub-grade, which shall be compacted not less than 12 inches
beyond the outer edge of road metal. The building of pedestals
of earth or other material upon which to rest the forms in
order to bring them up to the required grade will not be permitted. Metal forms shall be used on tangents and on curves
of radius of one hundred and fifty (150) feet and more; for
curves of radius less than one hundred and fifty (150) feet,
wooden side forms of two (2) inch, well seasoned, surfaced
planks may be used with written permission from the Engineer.
Sufficient forms shall be provided, so that it will not be
necessary to remove them in less than twelve (12) hours after
concrete has been placed, or longer if required. All honeycombed places in edge of concrete to be patched within twelve
hours after forms are removed. Forms shall be cleaned and
oiled before concrete is placed.
(c) Measuring.-The cement shall be measured as packed
by manufacturer, a sack containing not less than ninety-four
·
pounds net being considered one cubic foot.
All materials shall be proportioned accurately on the basis
of dry aggregate. The amount of aggregate to be used may
be determined by weighing or by volumetric measurement,
except on Federal Aid work proportioning by weight shall
be used. Prior to the mixing of concrete, tests shall be made
to determine the moisture content of the aggregates and the
proper information shall be given the Contractor as to how
many pounds of aggregate shall constitute the cubic volume
under the specification in case of weighing aggregates. In
volumetric proportioning, after determination has been made
of the moisture content of the aggregate, a correction shall be
given to the Contractor to compensate for the bulking effect
due to moisture content.
111

The Contractor shall furnish and use an approved watermeasuring and discharging device, also measuring or weighing
devices which will give the exact volume of weight of aggregate required for the concrete specified.
The Contractor may furnish No. 4 and No. 7 aggregates.
which have been separated into two or more sizes and mix the
coarse aggregates on the job, as directed by the Engineer. In
this case, the amount of each size to be used to obtain the
desired grading shall be determined by the Division of Tests.
Coarse aggregate shall be stock piled only in layers. The
material shall be piled in consecutive layers not exceeding
three (3) feet deep. Piling in conical stock piles will not be
permitted.
( d) Composition.-This concrete shall be composed of one
(1) part of Portland cement and (6) parts of fine and course
aggregate, each measured separately and accurately. The concrete shall approximate a 1:2:4 mix, but the Engineer may
vary the relative proportions of fine and coarse· aggregates
in order to obtain concrete of maximum density.
(e) Consistency.-The consistency of the concrete, as determined by the slump method given under specifications for
"Concrete," shall not exceed four (4) inches, when finished by
"hand methods, and one and one-half (1~) inches when
:finished by machine.
(f) Mixing Conditions.-The concrete shall be mixed in
the quantities required for immediate use and any which has
developed initial set, or which is not in place within thirty
(30) minutes after the water has been added, shall not be
used. No concrete shall be mixed while the air temperature
is at or below thirty-eight (38) degrees F. without the approval of the Engineer, and only when adequate means are
employed to heat the aggregate and water. No materials containing frost, lumps or crusts of hardened materials shall be
used.
(g) Mixing.-Unless hand mixing, central mixing plant or
transit mixed, is specifically permitted by the Engineer, the·
mixing shall be done in a batch-mixer of approved type which
will insure the uniform distribution of the materials throughout the mass so that the mixture is uniform in color and
smooth in appearance. The mixing shall continue for a
minimum time of one and one-half (I~) minutes after all the
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ingredients are assembled in the drum, during which time the
drum shall revolve at the speed for which it was designed, but
shall make not less than 14 nor more than 20 revolutions per
minute. The mixer shall be equipped with an approved timing device which will automatically lock the discharge lever
during the full time of mixing and release it at the end of
the mixing period; this timing device must have an approved
bell attached which will ring each time the locking device is
released. The entire contents of the drum shall be discharged
before any materials arc placed therein for the succeeding
batch.
(h) Hand Mixing.-Hand mixing shall not be permitted,
except in case of emergency and under written permission
from the Engineer. When permitted, it shall be done only on
watertight platforms. The sand shall be spread evenly over
the platform and the cement spread upon it. The sand and
cement shall then be thoroughly mixed while dry by means
of shovels until the mixture is of a uniform color, after which
it shall be formed into a "crater" and water added in an amount
necessary to produce mortar of the proper consistency. The
material upon the outer portion of the "crater" ring shall then
be shoveled to the center and the entire mass turned and
sliced until a uniform consistency is produced. The coarse
aggregate shall then be thoroughly wetted and added to the
mortar and the entire mass turned and returned at least six
times and until all of the stone particles arc thoroughly covered
with mortar and the mixture is of a uniform color and appearance. Hand-mixed batches shall not exceed one-half cubic
yard in volume. Central or transit mixed concrete may be
used with the written consent of the Engineer and provided
the concrete is transported or mixed in approved trucks equipped with approved agitators and approved discharging devices.
The maximum time of one hour will be allowed from the time
the concrete is put in the central mixing plant or in the transit
mixed equipment to the time it is dumped on the subgrade.
(i) Placing Concrete.-The Contractor shall provide an approved form of sub-grade templet which shall be used constantly while concrete is being cast. The ends of the templet
shall be rigidly supported by guides running on the side forms,
the guides having sufficient length to keep the blade of the
templet vertical at all times. When ·moved along the roadway, the templet shall have sufficient weight to cut down
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irregularities in the sub-grade without the guides leaving the
forms. It shall be attached to the paver between it and the
work in such manner that its position at right angles to the
side forms shall be maintained constantly, and movement may
be backward or forward. If loose earth to the depth of ~
inch is thrown in to bring the sub-grade surface to grade, it
shall be thoroughly tamped to the satisfaction of the Engineer.
Where pavers are not used, a movable, smooth-bottomed platform at least twenty (20) feet long shall be provided, on
which the concrete shall be dumped and then shoveled into
place. Whenever the platform is moved ahead, the sub-grade
shall be made to conform to the templet as above described
just before depositing the concrete.
Concrete shall be placed only on a moist sub-grade. If the
sub-grade is dry, it shall be sprinkled with as much water as
will be absorbed readily. The concrete shall be deposited on
the sub-grade rapidly in successive batches, by means of a
discharging device which does not cause separation of the
mortar and the coarse aggregate, and shall be distributed to
the required depth and for the entire width of the pavement
by shoveling or other approved methods. The use of a chute
for depositing concrete from the mixer will not be permitted.
Rakes shall not be used for handling concrete. This operation shall be continuous between construction joints without
the use of intermediate forms or bulkheads. In case of an
unavoidable interruption, a transverse joint shall be placed as
herein specified at the point of stopping work; provided that
the section on which the work has been suspended shall not
be less than ten (10) feet in length. Sections less than ten
(10) feet in length shall be removed. No concrete shall be
placed at a temperature of 38° F. or below. No concrete shall
be placed upon frozen sub-grade.
(j) Construction Joints.-Construction joints shall be formed at right angles to the center line at the end of each day's
work, or whenever the placing of concrete is stopped for more
than thirty (30) minutes, unless otherwise required by the
Engineer, to the full depth and width of the pavement. They
shall be plain butt joints formed during the placing of the
concrete by securely staking an approved bulkhead at right
angles to the center line and perpendicular to, and flush with
the surface of the pavement.

(k) Transverse and Longitudinal Expansion Joints.-When
transverse or longitudinal expansion joints are required they
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shall be placed as called for on the plans. They shall be
tested before and after finishing with a sixteen (16) foot
straight edge or templet of proper contour and any depressions
or humps must be corrected before the pavement is finished.
Any variations from the true grade or surface one-eighth
(1/8) of an inch or more, unless modified when the concrete
is being finished,.shall be corrected by bush hammering before
the concrete is accepted.
(I) Placing Expansion Joints.-A bulkhead cut to the exact
cross-section of the pavement shall be securely staked in place
at right angles to the center line and surface of the pavement.
The premoulded joint filler shall be placed against the bulkhead and held in position by pins on which there is an outstanding lug. Concrete shall be deposited on both sides of the
bulkhead before it is removed. After the concrete has been
struck off, the bulkhead shall be removed by lifting it slowly
from one end and replacing it with concrete as it is lifted, so
that the joint-filler will be left in the correct position.
When expansion joints are made at the end of the day's
work they shall be formed by finishing the concrete to the
bulkhead, placed as before specified. When work is resumed,
the joint filler shall be placed against the hardened concrete
and held in position by pins until fresh concrete is placed
against it.

(m) Finishing.-After placing, the concrete shall be leveled
and immediately struck off by means of a steel screed, as
shown on sheet of standards, weighing not less than four hundred ( 400) pounds and having a face resting on the forms of
not Jess than ten (10) inches in width. The templet shall be
shaped to the desired cross-section and have sufficient strength
to retain its shape under all working conditions. The templet
shall be moved forward with a combined longitudinal and crosswise motion. If necessary, the templet shall be used a second
time or until a true surface is obtained.
While the concrete is being struck off at least three (3)
men shall be at work, leveling, spading and tamping the
concrete in front of the templet. Experienced concrete finishers must be employed at all times in finishing the surface of
the pavement.
After the concrete has been struck off it shall be floated with
a wooden transverse float. This float is to be constructed in
accordance with sheet of standards. The float shalt be moved
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forward with a combined longitudinal and crosswise motion.
The float shall be used until all free water has been removed
and the surface presents a smooth appearance.
After floating with the transverse wooden float the long
handled wooden float built in accordance with that shown on
sheet of standards shall be applied to the surface for the purpose of floating out any irregularities not taken out by the
transverse float. This float is to be operated transversely
from the side to the center of the pavement and back again
until the irregularities disappear.
Hand Belting.-After the floating has been completed the
concrete shall be finished by a bow belt not less than ten (10)
inches in width. The belt shall be of canvas-rubber or rubberleather composition at least two (2) feet longer than the
width of pavement and stretched tight by means of a wooden
bow as shown on sheet of standards. The belt shall be moved
with a combined crosswise and longitudinal motion across the
pavement, using long vigorous strokes with a slight longitudinal
advance which may be increased in later beltings. After the
glaze or sheen disappears the concrete shalt be given a final
belting in order to produce a uniform surface of gritty texture.
The outer edge of the concrete pavement shall be finished
with an edging tool of one-quarter (~) inch radius.
Belts which are badly worn or arc otherwise unsatisfactory
shall be replaced by new ones.
Irregularities.-Before the final finishing the concrete shall
be tested with a sixteen (16) foot straight edge, laid parallel
to the edge of the pavement so as to bridge any depressions,
and any irregularities exceeding one eig~tb (1/8) of an inch
shall be corrected.
{n) Finishing Machines.-1£ an approved finishing machine is
used, after striking off with the finishing machine, the concrete
pavement shall then be finished as provided in the above method.
{o) Protection of Concrete.-As soon as finished, the concrete
shall be protected by burlap or other approved covers placed as
directed by the Engineer, the covering shall at once be sprinkled
with water. The burlap referred to in this paragraph shall weigh
when dry not less than seven (7) ounces to the square yard. The
burlap shall be handled from racks or other suitable means to prevent contamination with earth or other deleterious substances.
The burlap shall not be laid on subgrade or shoulders. Burlap
which may have become contaminated with earth or other
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deleterious substances shall be washed free from it prior
to use. When the concrete has hardened sufficiently, the
covering shall be removed and the entire surface, including the
sides of the pavement wetted thoroughly and covered with earth
or other approved material to a depth of not less than two (2)
inches. In no case shall the material for covering be obtained
from shoulders at a lower depth than the bottom of the concrete
slab or from holes dug in the back slopes. This material shall be
kept soaked with water for fourteen (14) days and shall remain
on the concrete for a period of not less than eighteen (18) days
unless directed otherwise by the Engineer in writing. For each
1000 feet of pavement at least one man shall devote his entire time
to watering the concrete pavement ; this to be done during daylight.
After the foregoing time has elapsed, the covering on the concrete shall be removed, the surface of the pavement swept clean
and the concrete allowed to cure for a period of three (3) days,
after which the roadway may be opened to traffic.
All traffic shall be excluded from the concrete surface by the
erection and maintenance of suitable barricades for a period of
twenty-one (21) days, unless provision is made to open the road
to traffic at an earlier date.
When it is expected that the temperature will fall belo\v 32°F.,
a sufficient supply of straw, hay, grass, saw dust, or other suitable
material, must be on hand along the roadway being concreted, to
cover the pavement and to sufficiently protect its surface and sides
against freezing, but care shall be taken not to mar the surface of
concrete roadway. Lanterns hung within frames enclosed by canvas, or fires built and maintained at close intervals along the roadside may be used. It is understood that the Contractor is responsible for the quality and strength of the concrete laid.
When approved, other methods of curing and protecting the new
concrete may be used.
(p) Sealing Transverse Joints.-Transverse joints formed of
prepared fillers and cracks occurring in the payment before its
acceptance shall be sealed. If the prepared filler is an asphalt or
tar impregnated felt, the joints shall be seated by pouring hot tar
or asphalt of an approved quality and consistency into and over the
joints when they are dry, Cracks shall be cleaned out and filled
with hot tar to asphalt in the same manner as described for the
joints. Care shall be observed to prevent the sealing material
from spreading over the surface of the pavement for a width of
more than one (1) inch on either side of the joint. The work of
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sealing transverse joints and cracks shall be done after the entire
pavement has been completed or just prior to the discontinuing of
operations when the work is to be suspended during the winter.
The sealing of transverse joints and cracks will be done by the
Highway Department at their expense.
(q) Thiclmess of Pavement.-The specified depth of pavement
is shown on the standard plans. Each section of concrete road,
after completion, will be tested with a core drill and if any sections
are found which are deficient in depth, the Contractor will be required to remove, at his own expense, these deficient sections and
replace with concrete of the specified depth.
4. Basis of Pa:vment.-This work shall be paid for at the
contract unit price per square yard for "Cement Concrete Pavement" complete in place, which price will include all materials,
and the furnishing of forms, equipment, tools and labor incidental
thereto.

SECTION 22-CONCRETE MASONRY
1. General.-Concrete masonry shall consist of an approved
Portland cement, a fine aggregate, a coarse aggregate, and water,
mixed in the proportions specified for the various classes of concrete hereinafter designated.

2. Material.-The various materials entering into and composing the concrete shall be such as to satisfy the requirements
specified in Division II.
3. Care and Storage of Concrete Aggregatea.-The handling
and storage of concrete aggregates shall be such as to prevent
segregation and the admixture of foreign materials, and the Engineer may require that the aggregates be stored on suitable platforms, Coarse and fine aggregates shall be stored in separate stock
piles sufficiently removed from each other to prevent the material
at the edges of the piles from becoming intermixed. The location
of stock piles shall be satisfactory to the Engineer.
Coarse aggregate shall be stock piled only in layers. The material shall be piled in consecutive layers not exceeding three (3)
feet deep. Piling in conical stock piles will not be permitted.
4. Storage of Cement.-AII cement shall be stored in suitable
weather-proof buildings which will protect the cement from dampness and the floors of which shall clear the ground a sufficient
distance to prevent the absorption of moisture. Provision for
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storage shall be ample, and the shipments of cement, as received,
shall be stored separately in such a manner as to provide easy
access for the identification and inspection of each shipment. Storage buildings shall have a capacity for the storage of a sufficient
quantity of cement to allow sampling at least 12 days before the
cement is to be used.
On small jobs, storage in the open may be permitted by written
authorization from the Engineer, in which case a raised platform
and ample water-proof covering shall be provided.
5. Classification and Approximate Proportions of Concrete
Mixtures.-For the various concrete mixtures used in the work
the ratio of fine aggregate to coarse aggregate, shall be determined
from the strength requirements for the particular class of work
in question and from the particular limitations of the aggregate
used and the consistency employed in the work. No variation of
the ratio of cement to total aggregate will be permitted.
As a basis for estimating and as a general indication of the mixture employed, the following approximate classification of proportions is given.

Oass "A" Concrete:
1 part Portland cement.
2 parts fine aggregate, Grade A.
4 parts coarse aggregate, No. 7 Gravel or No. 7 Grade A
Stone.
6 parts total aggregate measured separately.
(For massive sections or those lightly reinforced, No. 4
gravel or Grade A stone may be permitted.)
Oass "B" Concrete:
1 part Portland cement.
3 parts fine aggregate, Grade B.
6 parts coarse aggregate, No. 4 gravel or No. 4 Grade B
stone.
9 parts total aggregate measured separately.
6. Strength of Concrete.-Test cylinders shall show the following minimum compressive strengths in pounds per square inch
at the ages of '/ and 28 days :
'/ Days

Oass of Concrete

A------------------------------ 1600
B ------------------------------ 1200

28 Days
3000

1800
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7. Laboratory and Field Control of Quality.-Tests, both in
the laboratory and field, may be made of the concrete mixtures,
and the ratio of fine aggregate to· coarse aggregate shall be varied
in accordance with these tests, in order to produce maximum compressive strengths.
The laboratory tests made to determine the mortar and concrete making qualities of aggregates shall, in general, involve the
use of these materials in a surface dried condition, and in the
records and reports of tests the quantities of aggregates shall be
given for dry materials, either by weight or by volume, or both.
Laboratory tests shall be made by the methods as provided in
the Tentative Standard Methods of Sampling and Testing of the
American Association of State Highway Officials.
8. Measuring Materials.-The cement shall be measured as
packed by the manufacturer, a sack containing not less than
ninety-four pounds net being considered as one cubic foot.
All materials shall be proportioned accurately on the basis of
dried condition. The amount of aggregate to be used may be determined by weighing or by volumetric measurement. Prior to
the mixing of concrete, tests shall be made to determine the moisture content of the aggregates and the Contractor shall be kept
advised as to the weight of aggregate to be used to secure the proportions required under the specifications in case of weighing
aggregates. In volumetric proportioning, after determinations have
been made of the moisture content of the aggregate, corrections
shall be given to the Contractor to compensate for the bulking
effect due to the moisture content.
The Contractor shall furnish and use an approved water-measuring and discharging device, also measuring or weighing devices
which will give the exact volume or weight of aggregate required
for the concrete specified.
The Contractor may furnish No. 4 and No. 7 aggregates, which
have been separated into two or more sizes and mix the coarse
aggregates on the job, as directed by the Engineer. In this case
the amount of each size to be used to obtain the desired grading
shall be determined by the Division of Tests.

9. Mixing Concrete.-Machine Mixing.-Concrete shall be
thoroughly mixed in a batch mixer of an approved size and type,
and one so designed as to positively insure a uniform distribution
of the materials throughout the mass. Batches shall be proportioned on the basis of integral sacks of cement.
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All concrete shall be mixed for a period of not less than one
and one-half (lYz) minutes after all materials, including water,
are in the mixer.
During the period of the mixing, the drum shall operate at the
speed for which it has been designed. Such speed, however, preferably shall be not less than one hundred and seventy-five (175)
nor greater than two hundred and twenty-five (225) feet per minute at the periphery of the drum, and not less than fourteen (14),
nor more than twenty {20) revolutions per minute. The entire
contents of the mixer shall be removed from the drum before materials for the succeeding batch are placed therein, and the mixer
preferably shall be equipped with mechanical means for preventing
the addition of aggregates after mixing has commenced.
The mixer shall · be equipped with adequate water storage and
a device ·for accurately measuring the amount of water used in
each batch and preferably shall be equipped with a batch meter
or other device for accurately recording the number of revolutions
for each batch, and an attachment for automatically locking the
charging device so as to prevent the emptying of the mixer until
the materials have been mixed the minimum specified time. No
mixer shall be operated above its rated capacity, and no mixer
shall be used which has a rated capacity of less than a one-bag
batch.
The first batch of concrete materials placed in the mixer shall
contain an additional quantity of sand, cement and water sufficient
to coat the inside surface of the drum without diminishing the
mortar content of the mix. Upon the cessation of mixing for any
considerable length of time, the mixer shall be thoroughly cleaned.
Hand Mixing.-Hand mixing shall not be permitted, except in
case of emergency and under written permission from the Engineer.
When permitted, it shall be done done only on watertight platforms. The sand shall be spread evenly over the platform and the
cement spread upon it. The sand and cement shall then be thoroughly mixed while dry by means of shovels until the mixture
is of a uniform color, after which it shall be formed into a "crater"
and water added ·in an amount necessary to produce mortar of the
proper consistency. The material upon the outer portion of the
"crater" ring shall then be shoveled to the center and the entire
,mass turned and sliced until a uniform consistency is produced.
The coarse aggregate shall then be thoroughly wetted and added
to the mortar and the entire mass turned and returned at least
six times and until all of the stone particles are thoroughly covered with mortar and the mixture is of a uniform color and ap121

pearance. Hand-mixed batches shall not exceed one-half cubic
yard in volume. Hand mixing ,will not be permitted for concrete
to be placed under water.
Retempering.-Concrete shall be mixed ·only in such quantities
as are required for immediate use, and shall be placed before
initial set has taken place. Any concrete in which initial set has
begun shall be wasted and not used in the work. No retempering of concrete shall be allowed.
10. Consistency.-The quantity of mixing water to be used
shall be determined in each case by the Engineer, and no changes
shall be made without his consenL In general, a mixture shall
be used which contains the minimum amount of water consistent
with the required workability,
In general, the consistency of concrete mixtures shall be such
that:
1. The mortar clings to the coarse aggregate.
2. The concrete is not sufficiently fluid to segregate when transported to the place of deposit.
3. The concrete, when dropped directly from the discharge
chute of the mixer, shall flatten out at the center of the pile, but
shall stand up and not flow at the edges.
4. The mortar shall show no free water when removed from
the mixer.
5. The concrete shall settle into place when deposited in the
forms, and, when transported in metal chutes at an angle of 30
degrees with the horizontal, it shall slide, and not flow, into place.
6. The upper layer of the set concrete shall show a cement film
upon the surface, but shall be free from laitance.
i. In no case shall the proportion of water used exceed that
determined by the slump test, as follows :
A metal frustrum of a cone, 4 inches in diameter at the top and
8 inches at the bottom and 12 inches high shall be filled with the
concrete to be tested carefully working the concrete while being
placed with a pointed metal rod. The total time required in filling
the cone shall not exceed five minutes. The cone is then immediately lifted off and the settlement or slump measured. The
slump for different types of construction shall not be greater than
indicated in the following table. The consistency shall be checked
from time to time during the progress of the work, and whenever
it be found that the concrete has sufficient mobility with less
water than permissible by the test, the water shall be correspondingly reduced.
·
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Type of Construction

Maximum Slump,
Inches

1. l\{ass Concrete ..•..••.••......•...........
2. Re-enforced Concrete:
a} Thin vertical sections and columns ....
b Heavy sections ....•.•..•.....•.•....
c Thin confined horizontal sections .....•
d) Heavily re-enforced sections •.•.....•.
e) Work m sea water ...••.••.•••••...•.

2

!

6
2

8
8
4

11. Placing Concrete.-Water shall be removed from excavations before concrete is deposited tmless otherwise directed by the
Engineer. A continuous flow of water into the e."Ccavation shall
be diverted through proper side drains to a sump, or by other
approved methods which will avoid washing the freshly deposited
concrete.
Before depositing concrete, debris shall be removed from the
space to be occupied by the concrete; forms shall be thoroughly
wetted (except in freezing weather) or oiled, the Engineer shall
have approved the depth and character of foundations and the
placing of re-enforcing steel.
Concrete shall be placed in the forms immediately after mixing,
and in no case shall concrete be· used which does not reach its
final position in the forms within 30 minutes after the time that
water is first added to the mix. The method and manner of placing shall be such as to avoid the possibility of segregation or
separation of the aggregates or the displacement of the re-enforcement.
The use of long chutes for conveying concrete from the mixing
plant to the forms will be permitted only on written authority from
the Engineer. If chutes are allowed and the quality of concrete
as it reaches the forms or the methods of placing or working it
therein are not satisfactory, the Contractor shall, upon orders from
the Engineer, discontinue the use of chutes and re-equip his plant
for placing the concrete in a satisfactory manner. Under no conditions shall this system be used on work exposed to the effects
of salt or brackish water.
Troughs, pipes or short chutes used as aids in placing concrete
shall be arranged and used in such a manner that the ingredients
of the concrete are not separated. Where steep slopes are required,
the chutes shall be equipped with baffie-boards or be in short
lengths that reverse the direction of movement. When pipes are
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used they shall be kept full of concrete and have their lower ends
kept buried in fresh concrete in the same manner that a tremie is
used. All chutes, troughs and pipes shall be kept clean and free
from coatings of hardened concrete by thoroughly flushing with
water after each run. Water used for flushing shall be discharged
clear of the concrete in place. Open troughs and chutes shall be
either of metal or metal tined and shalt extend as nearly as possible to the point of deposit. When the discharge must be intermittent, a hopper or other device for regulating the discharge shalt
be provided.
Dropping the concrete a distance of more than S feet or depositing a large quantity at any point and running or working it along
the forms will not be permitted.
The placing of concrete shalt be so regulated that the pressures
caused by the wet concrete shall not exceed those used in the design of the forms.
Special care shall be taken to fill each part of the forms by depositing concrete directly as near its final position as possible, to
work the coarser aggregates back from the face and to force the
concrete under and around the re-enforcement bars withou,t displacing them. After the concrete has taken its initial set, care
shall be exercised to avoid jarring the forms or placing any strain
on the ends of projecting re:.enforcement.
Concrete shall be compacted by continuous working with a suitable tool in a manner acceptable to the Engineer. Slab and girder
work, arch ribs and all thin section work shall be thoroughly
worked with a steel slicing rod. Alt faces shall be well spaded
and the mortar flushed to the surface of the forms by continuous
working with a concrete spading implement acceptable to the
Engineer.
In all cases where, on account of the obstructions produced by
re-enforcement metal, shape of forms, or any other uncontrollable
condition, difficulty is encountered in puddling the concrete adjacent to the forms, the mortar content of the mix shall be brought
into proper contact with interior surfaces by vibrating the forms.
The vibrations shall be produced by striking the outside surfaces
of the forms with wooden mallets or by any other means satisfactory to the Engineer.
Concrete shall be placed in continuous horizontal layers, the
thiclmess of which generally shall not e.'Cceed 10 to 12 inches.
When it is necessary, by reason of an emergency, to place less
than a complete horizontal layer at one operation, such layer shall
terminate in a vertical bulkhead. In any given layer the sepa-
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. rate batches shall follow each other so closely that each one shall
be placed and compacted before the preceding one has taken initial
set, in order that the green concrete shall not be injured and that
there shall be no line of separation between the batche$. Each
layer of concrete shalt generalty be left somewhat rough to secure
efficient bonding with the next layer above. A succeeding layer
placed before the underlying layer has become set shall be compacted in a manner that will entirely break up and obliterate the
tendency to produce a construction joint between the layers.
Layers completing a day's work or placed just prior to temporarily discontinuing operations shall generally be cleaned of all
objectionable material as soon as the surface has become sufficiently firm to detain its form. To avoid visible joints as far as
possible upon exposed faces, the top surface of the concrete adjacent to the forms shall be finished by being smoothed with a
plaster mason's trowel.
Horizontal layers so located as to produce a construction joint
at a location wherein a "feather edge" might be produced in the
succeeding layer, shall be so formed by inset form work that the
succeeding layer will end in a body of concrete having a thickness of not less than 6 inches.
In no case shall the work on any section or layer be stopped or
temporarily discontinued within 18 inches below the top of any
face, unless the details of the work provide for a coping having
a ·thickness of less than 18 inches ; in which case, at the option of
the Engineer, the construction joint may be made at the under
side of the coping.
After the concrete in finished surfaces has begun to set, it shall
not be walked upon or otherwise disturbed in less than forty-eight
(48) hours.
The method and manner of placing concrete shall be so regulated as to place all construction joints across regions of low
shearing stress and in such locations as will be hidden from view
to the greatest possible extent.
The operation of depositing and compacting the concrete shall,
in general, be conducted so as to form a compact, dense, impervious mass of uniform texture which shall show smooth faces on
exposed surfaces. If any section of concrete is found to be defective, it shalt be removed or repaired, as directed by the Engineer.
12. Depositing Concrete Under Water.-Concrete shall not
be exposed to the action of water before setting, or deposited in
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water, except with the approval of the Engineer and under his
immediate supervision. When concrete is so deposited, the method
and manner of placing shall be as hereinafter designated.
All concrete deposited under water shall be mixed in the proportions designated for class "A" concrete with ten (10) per cent
excess cement added.
Concrete deposited under water shall be placed carefully in a
compacted mass in its final position by means of a tremie, a
closed bottom-dump bucket or other approved method, and shall
not be disturbed after being deposited. Special care must be
exercised to maintain still water at the point of deposit. No concrete shall be placed in running water, and all form work designed to retain concrete under water shall be watertight. The
consistency of the concrete shall be regulated carefully, and special
care shall be exercised to prevent segregation of the materials.
The method of depositing concrete shall be regulated so as to produce approximately horizontal surfaces.
When a tremie is used, it shall consist of a tube having a diameter of not less than 10 inches, constructed in sections having
flanged couplings fitted with gaskets. The means of supporting
the tremie shall be such as to permit the free movement of the
discharge end over the entire top surface of the work, and shall
be such as to permit it to be lowered rapidly when necessary to
choke off or retard the flow. The discharge end shall be entirely
sealed at all times, and the tremie tube kept full to the bottom
of the hopper. When a batch is dumped into the hopper, the
tremie shall be slightly raised, but not out of the concrete at the
bottom, until the batch discharges to the bottom of the hopper.
The flow is then stopped by lowering the tremie. The flow shall
be continuous, and in no case shall be interruped until the work
is complete.
When concrete is placed by means of a bottom-dump bucket,
the bucket shall have a capacity of not less than ~-cubic yard.
The bucket shall be lowered gradually and carefully until it rests
upon the concrete already placed. It shall then be raised very
slowly during the discharge travel, the intent being to maintain,
as nearly as possible, still water at the point of discharge and to
avoid agitating the mixture.
13. Bonding Construction Joints.-In joining fresh concrete
to concrete that has already set, the work already in place shall
have its surface cut over thoroughly with a suitable tool to remove all loose and foreign material. This surface shall then be
washed and scrubbed with wire brooms and thoroughly drenched
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with water until saturated. It shall remain saturated until the
new concrete is placed. Immediately prior to the placing of the
new concrete, all forms shall be drawn tight against the concrete
already in place and the old surface shall be coated thoroughly
with a very thin coating of retempered mortar, neat cement or
other suitable bonding material.
In order to bond successive courses, suitable keys shall be
formed at the top of the upper layer of each day's work and at
other levels where work is interrupted. These keys shall be formed
by the insertion and subsequent removal of beveled wood strips
which shall be saturated thoroughly with water prior to insertion.
Rough stone or steel dowels may, at the discretion of the Engineer,
be used in lieu of keys. The size and spacing of keys and dowels
shall be as determined by the Engineer.
In construction joints exposed to view or in other construction
joints where seepage of water is particularly objectionable, a metal
baffle-strip, preferably of copper, zinc or sheet lead, shall be inserted. This strip shall be placed not less than 3 inches from the
face of the concrete and shall extend into each section of the
concrete a distance of not less than 2 inches.
14. Rubble or Cyclopean Concrete.-Rubble or cyclopean
concrete shall consist of Class "B" concrete, in which is embedded
large individual stones, in accordance with the following requirements:
This class of concrete shall be used only in massive piers, gravity abutments and heavy footings and only with the approval of
the Engineer.
The stone for this class of work shall be in accordance with
the provisions of Division II, and may be one-man stone or derrick stone, as specified hereinbelow.
The stone shall be placed carefully (not dropped or cast), and
the method of placing shall be such as to avoid injury to the
forms or to the partially set adjacent masonry. Stratified stone
shall be placed upon its natural bed. All stone shall be washed
thoroughly and saturated with water before being placed.
The total volume of the stone used shall not be greater than
one-third of the total volume of the portion of the work in which
it is placed.
For wall or piers greater than two (2) feet in thickness, oneman stone may be used. Each stone shall be surrounded completely by a layer of concrete not less than six (6) inches in
thickness. · No stone shall extend above a point one foot below
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the top surface of any wall or pier, nor shall it extend within
less than 6 inches of any coping.
For walls or piers greater than four ( 4) feet in thickness, derrick stone may be used. Each stone shall be surrounded completely by a layer of concrete not less than one (1) foot in thickness. No stone shall extend above a point 2 feet below the top
surface of any wall or pier, nor shall it extend within less than 8
inches of any coping.

..,•

15. Concrete Exposed to Sea Water.-Concrete structures so
located as to be subject to the action of sea water shall be constructed to provide a maximum resistance to its disintegrating action. Fine and coarse aggregates shall be of hard, dense, noncalcareous rock material, preferably of igneous origin. Preference shall be given to cement which has given satisfactory service
in other structures. The composition of the mix shall be adjusted
to produce a concrete having maximum density and impermeability. When re-enforced concrete is used in sea water, the reenforcement shall be placed as far from the surface as is consistent with the design, and shall consist of small bars, well distributed. The clear distance from the face of the concrete to the
nearest face of any re-enforcement bar shall be not less than four
(4) inches.
Re-enforcement bars shall be stored on the work in such manner as to avoid the formation of rust, and shall be placed in the
concrete in a clean and rust-free condition.
Sharp corners in concrete work exposed to sea water shall be
avoided.
The concrete shall be mixed not less than two (2) minutes.
The water content shall be carefully controlled and so regulated
as to produce concrete of maximum impermeability. In placing
concrete, care shall be exercised to avoid the formation of stone
pockets, and the concrete shall be thoroughly compacted to the
satisfaction of the Engineer. The original surface as the concrete comes from ~the forms shall be left undisturbed. In order
to secure a thick and dense surface film, the form surfaces shall
be heavily coated with shellac or an approved form oil.
The range of possible disintegration of the concrete from an elevation below that of extreme low tide to an elevation above that
of extreme high tide shall be determined by the Engineer and, except with his special permission, no construction joints shall be
located within this range. In the determination of this range, due
consideration shall be given to wave action, ice forma!ion and
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other conditions affecting the extreme limits of possible deterioration and disintegration.
Concrete in sea water, within the range as above determined,
shall, in all cases, be deposited in the dry. In no case shall sea
water be allowed to come in direct contact with the concrete until
it has been permitted to harden at least thirty (30) days and preferably for a longer period.
16. Falsework.-Detailed plans for falsework or centering
shall be supplied to the Engineer on request, but his approval of
them, or acquiescence in the work constructed according to them,
shall not relie,re the Contractor of responsibility for satisfactory
results. For calculating the strength of falsework or centering, a
weight of 150 pounds per cubic foot shall be assumed for green
concrete.
In general, falsework which cannot be founded upon a solid
footing, shall be supported by falsework piling. No extra compensation for falsework or falsework piling will be allowed, such
work being considered as part of the form work.
The Engineer may require the Contractor to employ screw-jacks
or hardwood wedges in connection with the centering or falsework
in order to take up any slight settlement in the form work either
before or during the placing of concrete.
If appreciable settlement occurs, the Engineer shall stop the
work and require a thorough reconstruction to insure conformity
with the lines and grades. All concrete involved in settlement
shall be removed.
Centering shall not be removed for a period of at least twentyone (21) days after the concrete is placed, in warm weather, and
longer in cold weather, at the discretion of the Engineer.
Falsework shall be set to give the structural camber indicated
on the plans or specified, plus allowance for shrinkage and settlement, which should not exceed 1/100 inch for each foot of span.
The camber curve shall be a parabola; two straight lines meeting at an apex will ·not be allowed.
17, Fonns.-If required, form work plans shall he submitted
by the Contractor, and approved by the Engineer before being
used on the work. No special remuneration shall he made for
form work, the cost of such work being included in the price
tendered for concrete.
All forms shall be built mortar tight and of material sufficient
in strength to hold the concrete without bulging between supports.
Forms shall be so maintained as to eliminate the formation of
joints due to shrinkage of the lumber.
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Forms shall be designed for a fluid pressure of 150 pounds per
cubic foot, and in addition thereto a live load allowance of SO
pounds per square foot on horizontal surfaces.
Forms shall be filleted at atl sharp comers and shall be given
a bevel or draft in the case of all projections, such as girders,
copings, etc., sufficient to insure easy removal. Fillets and chamfers will vary from ~ inch to 1 inch, depending on the mass of
the work.
The form lumber for the exposed surfaces of all girders, copings,
wing walls and other faces, preferably shall be not less than 1~
inches in thickness after being surfaced. This does not apply to
curved or special surfaces. Ample studding and waling shall
be used to effectively prevent bulging of the forms.
Special attention must be paid to bracing, and where the
forms appear to be insufficiently braced or unsatisfactorily
built, either before or during the placing of concrete, the Engineer shall order work stopped until the defects have been corrected to his satisfaction, and all concrete suffering distortion
shall be removed immediately thereafter.
Preferably, any metal ties or anchorages which are required
within the forms to hold them to correct alignment and location shall be so constructed that the metal work can be removed to a depth of at least two (2) inches from the face
surface of the concrete without injury to such surface by spalling or otherwise. In case ordinary wire ties are permitted,
all wires, upon removal of the forms, shall be cut back at
least one-fourth 04) inch from the face of the concrete with
sharp chisels or nippers. (Nippers are necessary for green
concrete.) All cavities produced by the removal of metal ties
shall be carefully filled with cement mortar and the surface
left smooth and even and uniform in color.
All forms shall be set and maintained true to the lines designated until the concrete is sufficiently hardened. In general, form work shall remain in place, after placing of concrete, for the approximate periods hereinafter specified under
"Removal of Forms." To facilitate finishing, side forms carrying no load may be removed after twenty-four (24) hours, if
permitted by the Engineer.
For narrow walls and columns where access to the botton
of the forms is not readily attainable otherwise, the lower for~
boards shall be left loose, so that they may be removed for
cleaning out all chips, dirt, sawdust or other extraneous material immediately prior to placing concrete. Forms for such
work shall be built up as the depositing of concrete progresses,
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or open spaces shall be left to avoid dropping wet concrete
through more than five feet.
The interior surfaces of all forms in contact with concrete
surfaces which will be exposed in the finished work shall be
of lumber dressed on one face and both edges and having mortar-tight joints, and shall be so constructed as to leave all such
exposed concrete surfaces with a smooth, even finish.
Forms reused shall be maintained at all times in good condition as to accuracy of shape, strength, rigidity, watertightness
and smoothness of surface. Any warped or bulged lumber
must be carefully resized before being reused. Forms unsatisfactory in any respect shall not be used, and, if condemned,
shall be removed immediately from the work.
All forms shall be treated with oil or throughly drenched
and saturated with water on both faces immediately before concrete is placed therein. For rail members, and the exposed
faces of girders, arch ribs, copings, etc., forms shall be treated
with an approved oil to prevent the concrete adhering to them.
Any other material, such as tar paper or oil, that will stick to
or discolor the concrete, shall not be used.
18. Metal Forms.-The foregoing specifications for "Forms,"
as regards design, mortar tightness, filleted corners, beveled
projections, bracing, alignment, removal, reuse and oiling, shall
apply with equal force to metal forms. The metal used for
forms shall be of such thickness that the forms wilt remain
true to shape. All bolt and rivet heads shall be counter-sunk.
Clamps, pins or other connecting devices shall be designed to
hold the forms rigidly together and to allow removal without
injury to the concrete. Metal forms which do not present a
smooth surface or line up properly shall not be used. Special
care shall be exercised to keep metal forms free from rust,
grease or other foreign matter such as will tend to discolor
the concrete.
19. Removal of Forms.-The time of removal of forms shall
be subject to the approval of the Engineer.
The following table may be used as a guide for the minimum
time required before the removal of forms, not counting the
days in which the temperature is below 40 degrees Fahrenheit.
Arch centers -------------------------------21 days
Centering under beams----------------------21 days
Floor slabs --------------------------14 to 21 days
Walls ------------------------------------- 7 days
Columns ----·-------------------------------10 days
The sides of beams, and all other parts _______ 7 days
131

,)

20. Provisions for Concreting in Cold Weather.-No concrete shall be placed when the atmospheric temperature is below 35 degrees Fahrenheit unless permission to do so is granted in writing by the Engineer. When directed by the Engineer, the Contractor shall furnish sufficient canvas and framework, or other type of housing, to enclose and protect the
structure in such a way that the air surrounding the fresh
concrete can be kept at a temperature above 50 degrees Fahrenheit for a period of 5 days after the concrete is placed.
Sufficient heating apparatus, such as stoves, salamanders,
or steam equipment, and fuel to furnish all required heat, shall
be supplied. All water used for mixing concrete shall be
heated to a temperature of at least 70 degrees, but not over
150 degrees Fahrenheit. Aggregates shall be heated either by
steam or by dry heat to a temperature of at least 70 degrees,
but not over 150 degrees Fahrenheit. The heating apparatus
shall be such as to heat the mass uniformly and preclude the
possibility of the occurrence of hot spots which will burn the
material. The temperature of the mixed concrete shall not be
less than 60 degrees Fahrenheit at the time of placing in the
forms.
In cases of extreme weather conditions, the Engineer may,
at his discretion, raise the lower limiting temperatures for
water, aggregate and mixed concrete.
Salt, chemicals or other foreign materials shall not be used
to prevent freezing.
21. Curing Concrete.-Careful attention shall be given by
the Contractor to the proper curing of concrete handrails,
floors and finished surfaces. Such surfaces shall be protected
from the sun and the whole structure shall be kept wet for a
period of at least 7 days. All concrete floors shall be covered
as soon as possible with sand, earth or other suitable material and kept thoroughly moistened for a period of at least
ten (10) days by sprinkling each morning and evening, or
more frequently if deemed necessary by the Engineer. The
covering material shall not be cleared from the surface of the
concrete floor for a period of at least twenty-one (21) days.
Unless otherwise permitted by the Engineer, concrete bridge
floors shall be closed to traffic for a period of at least twentyone (21) days after placing, and for such additional time as
may be deemed advisable.
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22. Expansion Joints.-Expansion joints may be of the following types:
Friction joints.
Open joints.
Filled compression joints.
Friction joints, when of metal, shall be composed of cast
iron or bronze plates, as noted on the plans. Sliding surfaces shall be planed true and smooth, the marks of the plane
paralleling the movement of the joint. Expansion plates shall
be well anchored, as shown on the plans. All sliding surfaces of expansion plates shall be thoroughly coated with
graphite and grease just before being placed in position and
special care taken to avoid placing concrete in such manner as
to interfere with their free action.
Open joints shall be placed at locations designated on the
plans, and shall be formed by the insertion and subsequent
removal of a templet of timber, metal or other suitable material. The method of insertion and removal of joint templets
shall be such as to avoid the possibility of chipping or breaking down at the edges, and the templets shall be so constructed that their removal may be readily accomplished without injury to the work.
Re-enforcement shall not extend across an expansion joint.
Filled compression joints shall be made with an asphalt filler
or premolded filler, the materials for which shall conform to
the requirements of Division II.
23. Ordinary Surface Finish.-The external surface of all
concrete masonry shall be thoroughly worked during the
operation of placing by means of a broad-tined fork or a concrete spade of an approved type. The working shall be such
as to force all coarse aggregate from the surface and thoroughly work the mortar against the forms to produce a
smooth finish free from water and air pockets or honeycomb.
As soon as the concrete has set sufficiently to permit, the
forms shall be carefully removed and all depressions resulting
from the removal of metal ties and all other holes and rough
places shall be carefully pointed with a mortar of sand and
cement in the proportion which has been employed for the
particular class of concrete treated. The surface film of all
such pointed surfaces shall be carefully removed before setting
occurs.
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As soon as the pointing has set sufficiently to permit it, the
entire surface shall be thoroughly wet with a brush and rubbed
with a No. 16 carborundum stone or an abrasive of equal
quality, bringing the surface to a paste. The rubbing shalt be
continued sufficiently to remove all form marks and projections, producing a smooth, dense surface without pits or irregularities.
The material which, in the above process, has been ground
to a paste, is now care£ul1y spread or brushed uniformly over
the entire surface and aUom:d to take a "reset." The final
finish shall be obtained by a thorough rubbing with a No. 30
carborundum stone or an abrasive of equal quality. This rubbing shall continue until the entire surface is of a smooth
texture and uniform in color.
After the final rubbing is complete, the surface shaU be thoroughly drenched and kept wet for a period of seven days,
unless otherwise directed.
Railings and other precast members which have been disfigured by the drip from the abrasive shall be thoroughly
cleaned by means of a dilute solution of muriatic acid.
24. Treatment and Finish for Horizontal Surfaces Not Subjected to Wear.-AU upper horizontal surfaces such as the tops
of handrail posts and caps and the tops of parapets, copings
and bridge seats shall be formed by placing an excess of
material in the forms and removing or striking off such
excess with a wooden templet, forcing the coarse aggregate
below the mortar surface. The use of mortar topping for
concrete railing caps and other surfaces falling under this
classification shall in no case be permitted.
After the concrete has been struck off as above described,
the surface shall be thoroughly worked and floated with a
wooden, canvas or cork float, the operation to be performed
by skilled and experienced concrete finishers. Before this last
finish has set, the surface shaU be lightly striped with a fine
brush to remove the surface cement film, leaving a fine grained,
smooth, but sanded, texture.
25, Measurement and Payment.-The payment for concrete
of the various classes called for shall include the cost of all
equipment, tools, material, falsework, forms, bracing, labor,
surface finish and all items required to complete the concrete
work shown, except re-enforcing steel, expansion plates, or
other metal. Unless otherwise provided, payment for con-
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crete will include the cost of, scuppers, drains and expansion
joint material. Payment will be made on the basis of the
actual yardage within the neat lines of the structure, as shown
on the plans or revised by authority of the Engineer. If a
bid is asked on handrail, that portion of the railing above the
top of the curb shall not be included in the yardage of concrete, but shall be paid for as handrail. Unless otherwise provided, the re-enforcement in railings shall be paid for as reenforcement and shall not be included in the cost of the railing.
SECTION 23-REINFORCING STEEL
1. MateriaL-All metal used for re-enforcement shall conform to the requirements specified in Division II. To insure
prompt inspection the Contractor on placing the order, immediately shall send a copy to the Division of Tests.
2. Order Lists.-Before ordering material, all order lists and
bending diagrams furnished by the Contractor shall be approved by the Engineer.
3, Protection of MateriaL-Steel re-enforcement shall hi!
protected at all times from injury, and when placed in the work
shall be free from dirt, mill and rust scale, paint, oil or other
foreign substance.
4. Bending.-The re-enforcement shall be bent to the shapes
indicated on the plans. When bars are heated for bending,
they shall not be heated to a higher temperature than that
producing a dark cherry-red color. Only competent men shall
be employed for cutting and bending, and proper appliances
shall be provided for such work.
S. Placing and Fastening.-Steel re-enforcement shall be
placed in the exact positions as shown on the plans and as required in Section 8, Division V, and held securely during the
placing of the concrete. In general, all re-enforcement shall
be placed and securely wired and blocked before placing concrete in any section. All abrupt bends shall be avoided except
where one steel member is bent around another. Vertical stirrups shall always pass around the main tension member or be
securely attached thereto. All re-enforcing metal shall be
securely blocked from the forms by means of small mortar
cubes or other approved devices. All metal supports used for
this purpose adjacent to forms are to be galvanized.
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Before any concrete is placed, all mortar shall be cleaned
from the re-enforcement.
No concrete shall be deposited until the Engineer has inspected the placing of the re-enforcing metal and given permission to place concrete. All concrete placed in violation of
this provision shall be rejected and removed.
Re-enforcement must not be disturbed from its correct position before or during placing of the concrete,
6. Spacing.-The clear distance between re-enforcing bars
preferably shall be not less than 3 inches, and in slabs not
more than 1~ times the thickness of the slab.
The minimum covering, measured from the surface of the
concrete to the face of any re-enforcing bar, shall be not less
than 2 inches, except for stirrups in slabs and where the
minimum covering shall be 1 inch. In the footings of abutments and retaining walls and in piers the minimum covering shall be 3 inches. In work exposed to the action of sea
water, the minimum covering shall be 4 inches, except in precast concrete piles, where a minimum of 3 inches may be used.
7. Splices.-All re-enforcement shall be furnished in the full
lengths indicated upon the plans. No splicing of bars, except
where shown on the plans, will be permitted without the written approval of the Engineer.
Splices which are permitted shall have a length of not less
than 40 times the nominal diameter of the re-enforcement and
shall be well distributed or else located at points of low tensile
stress. No splices will be permitted at points where the section is not sufficient to provide a minimum distance of 2 inches
between the splice and the nearest adjacent bar or the surface
of the concrete. The bars shall be rigidly clamped or wired
at all splices in a manner approved by the Engineer.

8. Metal Mesh.-All metal mesh shall be of an approved
kind and quality. Sheets of metal mesh shall overlap each
other sufficiently to maintain a uniform strength and shall be
securely fastened at the ends and edges.
9. Measurement and Payment.-Payment for re-enforcement
steel shall include the cost of furnishing, fabricating and placing all re-enforcement ·in the entire structure, including metal
in the handrail unless otherwise provided. In the case of
structures of re-enforced concrete, where there are no structural steel bid items, such minor metal parts as expansion
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joints, plates, rockers, bolts, and the like shall, unless otherwise specified, be paid for at the price bid for re-enforcement.
Payment shall be made per pound for all the metal actually
in place as shown on the plans or as ordered by the Engineer.
The weight paid for shall be the theoretical weight, unless
otherwise specified. No payment will be made for any fastening devices that may be used by the Contractor for keeping
the re-enforcing bars in their correct position. In case the
Engineer allows the substitution of larger bars than have been
specified, payment will be made for only that amount of metal
which would have been required if the specified size of bar
had been used. In case short bars are used when full-length
bars might reasonably be required, the weight paid for shall
be only that which would obtain if full-length bars were used,
no allowance being made for laps.
'

SECTION 24-MORTAR RUBBLE MASONRY
1. Description.-Mortar rubble masonry as here specified
shall include the classes commonly known as coursed, random
and random range work and shall consist of roughly squared
and dressed stone laid in cement mortar.
2. Materiale.-Stone.-The stone for this class of masonry
shall conform to the requirements of Division II, and shall be
kept free from dirt, oil or any other injurious material which
may prevent the proper adhesion of the mortar.
Mortar.-1\fortar for laying the stone and pointing shall be
composed of one part of Portland cement and two parts of
sand, unless otherwise provided. The sand shall conform to
the requirements of Division II for "Sand for Mortar."
3. Size.-Individual stones shall have a thickness of not less
than 8 inches and a width not less than one and one-half times
the thickness. No stones, except headers, shall have a length
less than one and one-half times their width. Stones shall
decrease in thickness from bottom to top of wall.
4. Headers.-Headers shall hold in the heart of the wall the
same size shown in the face and shall extend not less than 12
inches into the core or backing. They shall occupy not less
than one-fifth of the face area of the wall and shall be evenly
distributed. Headers in walls 2 feet or less in thickness shall
extend entirely through the wall.
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5. Shaping Stone.-The stones shall be roughly squared on
joints, beds and faces. Selected stone, roughly squared and
pitched to line, shall be used at all angles and ends of walls.
If specified, all comers or angles in exterior surfaces shall be
finished with a chisel draft.
All shaping or dressing of stone shall be done before the
stone is laid in the wall, and no dressing or hammering which
will loosen the stone will be permitted after it is placed.

6. Mixing Mortar.-The mortar shall be hand or machine
mixed as may be required by the Engineer. In the preparation
of hand-mixed mortar, the sand and cement shall be thoroughly mixed together in a clean, tight mortar box until the
mixture is of uniform color, after which clean water shall be
added in such quantity as to form a stiff paste. Machinemixed mortar shall be prepared in an approved mixer, and
shall be mixed not less than 1~ minutes. Mortar shall be
used within 45 minutes after mixing. Retempering ·of mortar
will not be permitted.
7. Laying Stone.-Stone masonry shall not be constructed in
freezing weather or when the stone contains frost, except by
written permission of the Engineer and subject to such conditions as he may require.
The masonry shall be laid to line and in courses roughly
leveled up. The bottom or foundation courses shall be composed of large, selected stones, and all courses shall be laid
with bearing beds parallel to the natural bed of the material.
Each stone shall be cleaned and thoroughly saturated with
water before being set, and the bed which is to receive it shall
be cleaned and well moistened. All stones shall be well bedded
in freshly made mortar. The mortar joints shall be full and
the stones carefully settled in place before the mortar has seL
No spalls will be permitted in the beds. Joints and beds shall
have an average thickness of not more than one inch.
Whenever possible, the face joints shall be properly pointed
before the mortar becomes set. Joints which cannot be so
pointed shall be prepared for pointing by raking them out to
a depth of 2 inches before the mortar has set. The face surfaces of stones shall not be smeared with the mortar forced
out of the joints or that used in pointing.
The vertical joints in each course shall break joints with
those in adjoining courses at least 6 inches. In no case shall
a vertical joint be so located as to occur directly above or
below a header.
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In case any stone is moved or the joint broken, the stone
shall be taken up, the mortar thoroughly cleaned from bed
and joints, and the stone reset in. fresh mortar.

8. Copings. Bridge Seats and Backwalls.-Copings, bridge
seats, and backwalls shall be of the materials shown on the
plans, and when not otherwise specified shall be of Class ".A"
concrete which shall conform to the requirements for "Concrete Masonry,"
Concrete copings shall be made in sections extending the
full width of the wall, not less than 12 inches in thickness, and
from 5 to 10 feet long. The sections may be cast in place or
precast and set in place in full mortar beds.
9. Pointing.-Pointing shall not be done in freezing weather
or when the stone contains frost.
Joints not pointed at the time the stone is laid shall be thoroughly wet with clean water and filled with mortar. The
mortar shall be well driven into the joints and finished with
an approved pointing tool. The wall shall be kept wet while
pointing is being done, and in hot or dry weather the pointed
masonry shall be protected from the sun and kept wet for a
period of at least three days after completion.
After the pointing is completed and the mortar set, the wall
shall be thoroughly cleaned and left in a neat and workmanlike condition.

10. Measurement and Payment.-The quantity of stone
masonry to be paid for under this item shall be the number
of cubic yards measured in the completed work, and the limiting dimensions shall not exceed those shown upon the plans
or fixed by the Engineer. The Contract price shall include
aU labor, tools, materials and other expense incidental to the
satisfactory completion of the work.
Concrete used in connection with rubble masonry shall be
paid for as in the case of other concrete construction.
SECTION 25-DRY RUBBLE MASONRY
1. Descriptlon.-Dry rubble masonry as here specified, shall
include the classes commonly known as coursed, random, and
random range work, and shall consist of roughly squared and
dressed stone laid without mortar.
2. Materials.-Stone for this class of masonry shall conform
to the requirements of Division II.
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3. Size of Stone.-The stones shall conform in size to the
requirements specified for "Mortar Rubble Masonry."
4. Headers.-Headers shall conform to the requirements
specified for "Mortar Rubble Masonry."
S. Shaping Stone.-The stones shall be roughly squared on
joints, beds and faces. Selected stone, roughly squared and
pitched to line, shall be used at all angles and ends of walls.

6. Laying Stone.-The masonry shall be laid to line and in
courses roughly leveled up. The bottom or foundation courses
shall be composed of large, selected stones, and all courses
shall be laid with bearing beds parallel to the natural bed of
the material. Face joints shall not exceed one inch in width.
In laying dry rubble masonry, care shall be taken that each
stone takes a firm bearing at not less than three separate points
upon the underlying course. Open joints, both front and rear,
shall be "chinked" with spalls fitted to take firm bearing upon
their top and bottom surfaces, for the purpose of securing
firm bearing throughout the length of the stone.
When required by the terms of the contract, the open joints
on the rear surfaces of abutments or retaining walls shall be
"slushed" thoroughly with mortar to prevent seepage of water
through the joints.

7. Copings, Bridge Seats, and Backwalls.-Copings, bridge
seats, and backwalls, when used in connection with dry rubble
masonry, shall conform to the requirements specified for
"Mortar Rubble Masonry.''
8. Measurement and Payment.-The quantity of stone
masonry to be paid for under this item shall be the number of
cubic yards measured in the completed work, and the limiting dimensions shall not exceed those shown upon the plans
or fixed by the Engineer. The contract price shall include all
labor, tools, materials and other expense incidental to the
satisfactory completion of the work.
Concrete used in connection with rubble masonry shall be
paid for as in the case of other concrete construction.

SECTION 26-PIPE CULVERTS
1. Description.-Pipe culverts shall consist of sections of

pipe of the materials and sizes and dimensions specified or
shown on the plans, laid in conformity to these specifications,

140

\

true to line and grade. In general, ends of pipe culverts shall
be supported by end walls.
2. Materials.-The pipe shall be of the Concrete, Reinforced
Concrete, Vitrified Clay, Cast Iron, Light Cast Iron, and Corrugated Metal, as specified under Division II, Materials. Cement mortar for joint filler shall be a fairly stiff mixture of
one (1) part Portland cement and two (2) parts sand.
3. End Walls.-End walls shall be of concrete masonry,
Class B, constructed in accordance with the standard plans,
unless otherwise specified. The ends of the pipe shall be
encased in the end walls, and shall be neatly and accurately
fitted into position.
4, Installation.-The pipe shall be laid true to line and
grade on a bed which is uniformly firm throughout its entire
length. When a pipe of the bell and spigot type is used, cross
trenches, just sufficient to admit the bell of the pipe, shall be
cut across the bed, permitting the body of the pipe to have
firm bearing. The pipe shall be laid beginning at the lower
end with the bells, or receiving ends, upgrade. The spigot or
tongue end shall be inserted into the bell, or groove, as far as
the construction of the pipe will permit. Just before inserting
the spigot, sufficient mortar shall be placed on the lower, inner
surface of the receiving bell to insure that the inner surfaces of
abutting sections shall be Rush and even. The joints shall be
entirely filled and packed with the mortar, and sufficient additional material shall be used to form a bead around the joint.
Ends of pipe adjacent to headwalls shall be rigidly supported
pending and during construction of the latter.
When corrugated metal pipe is used it shall be installed so
that the longitudinal rivets are in a horizontal plane.
5. Filling.-Filling about and under pipe culverts shall be
done with nothing but selected fine materials, free from large
stones, and it shall be thoroughly tamped in place by a thin
iron tamping bar.

6. Basis of Payment.-(a) New pipe culverts will be paid for
at the unit price per linear foot in place for the class of pipe
used, as given in the proposal, which price shall include all
material and the cost of placing them and the excavation and
refilling and the disposal of surplus material.
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(b) Where existing pipe culverts are relaid, they will be
paid for at the unit price per linear foot in place, given in the
proposal for "Relaid Pipe," which price will include all materials and work incidental thereto, also all excavation, refilling
and disposal of surplus material.
(c) End Walls will be paid for at the price per cubic yard
for the class of concrete used, which price shall include all
necessary excavation and back filling,

142

\

DIVISION IV
Incidental Construction
SECTION 1-TIMBER PILING
1. Materials.-Materials for timber piles shall conform to
the requirements specified in Division II.
2. Limitation of Use.-Except for trestle work, timber piles
shall be used only below permanent ground water level. Untreated timber piles shall not be used in water which is infested
by marine borers.
In general, the penetration for any pile shall be not less than
10 feet in hard material and not less than one-third the length
of the pile nor less than 20 feet in soft material.
For foundation work, no piling shall be used to penetrate
a very soft upper stratum overlying a hard stratum unless the
piles penetrate the hard material a sufficient distance to rigidly
fix the ends.

s. Preparing for Driving.-Piles shall not be driven until
after the excavation is complete. Any material forced up between the piles shall be removed to correct elevation before
masonry for the foundation is placed.
Caps.-The heads of timber piles when the nature of the
driving is such as to unduly injure them, shall be protected
by caps of approved design, preferably having a rope or other
suitable cushion next to the pile head and fitting into a casting
whicn, in turn, supports a timber shock block•. When the area
of the head of any timber pile is greater than that of the faceof the hammer, a suitable cap shall be provided to distributethe blow of the hammer throughout the cross section of thepile and thus avoid, as far as possible, the tendency to split or
shatter the pile.
Collars.-Collars or bands to protect timber piles against
splitting and brooming shall be provided where necessary.
Pointing.-Timber piles shall be pointed where soil conditions require it. When necessary, the piles shall be shod with
metal shoes of a design satisfactory to the Engineer, the points
of the piles being carefully shaped to secure an even and uniform bearing on the shoes.
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Splicing Timber Piles.-Full length piles shall always be
used where practicable, but if splices cannot be avoided, an
approved method of splicing shall be used. Piles shall not be
spliced except by permission of the Engineer.
4. Methods of Driving.-General.-Timber piles shall be
driven with a gravity hammer, steam hammer, water jets, or
a combination of water jets and hammer.
Hammers for Timber Piles.-Gravity hammers for driving
timber piles shall weigh not less than 2,000 pounds, and the
fall shall be so regulated as to avoid injury to the pile and in
no case shall exceed 20 feet.
Leads.-Pile-driver leads shall be constructed in such a manner as to afford freedom of movement to the hammer, and
they shall be held in position by guys or stiff braces to insure
support to the pile during driving. Except where piles are
driven through water, the leads preferably shall be of sufficient lengths so that the use of a follower will not be necessary.
Followers.-The driving of piling with followers shall be
avoided if practicable, and shall be done only under written
permission of the Engineer. When followers are used, one
pile from every group of ten shall be a long pile driven without a follower, and shall be used as a test pile to determine
the average bearing power of the group. ·
Water Jets.-Water jets may be used, either alone or in
combination with a hammer. The volume and pressure of
the water at the jet nozzles, and the number of jets used,
shall be sufficient to freely erode the material adjacent to the
pile.
If water jets and a hammer are used for driving, the jets
shall be withdrawn and the piles shall be driven by the hammer to secure the final penetration. This procedure may be
varied if the desired results are not obtained.
5. Allowable Variation in Driving.-Piles shall be driven
with a variation of not more than one-quarter inch per foot
from the vertical or from the batter line indicated.

6. Determination of Bearing Values.-Loading Tests.When required, the size and number of piles shall be determined by actual loading tests. In general, these tests shall
consist of the application of a test load placed upon a suitable platform supported by the pile, together with suitable
apparatus for accurately determining the superimposed weight
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and the settlement of the pile under each increment of load.
The safe allowable load shall be considered as 50 per cent of
that load which, after 48 hours' application, causes a permanent
settlement, measured at the top of the pile, of not more than
one-fourth inch. At least one pile for each group of one hundred piles shall be thus tested.
Timber Piles.-In the absence of loading tests, the safe
bearing values for timber piles shall be determined by the following formulas:
2WH
+ l.O for gravity hammers.

P= S

2WH

.

.

P = S +O.l for smgle-actmg steam hammers.
P

2H(W+Ap)
.
S +o.l for double-actmg steam hammers.

where P = safe bearing power in pounds.
W =weight, in pounds, of striking parts of hammer.
H=height of fall in feet.
A=area of piston in square inches.
p=mean effective steam pressure in pounds per square inch at
the hammer.
S=the average penetration in inches per blow for the last S
to 10 blows for gravity hammer, and the last 10 to 20 blows for
steam hammers.
The above formulas are applicable only when(a) The hammer has a free fall.
(b) The head of the pile is free from broomed or crushed wood
fiber.
(c) The penetration is at a reasonably quick and uniform rate.
(d) There is no sensible bounce after the blow. Twice the
height of the bounce shall be deducted from "H" to determine
its true value in the formula.
The bearing powers of timber piles, as determined by the foregoing formulas, shall be considered effective only when they are
less than the crushing strengths of the piles. In general, piles
shall be required to develop a bearing capacity of not less than
15 tons, nor more than 25 tons. However, the character of the
soil penetrated, conditions of driving, distribution, sizes and lengths
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of the oiles involved, the computed load per pile shall be given
due consideration in determining the reliability of driven piles.
In case water jets are used in connection with the driving, the
bearing power shall be determined by the above formulas from the
results of driving after the jets have been withdrawn, or a load
test may be applied.
7. Test Piles.-The Contractor shall at his own expense drive
test piles and be responsible for determining the correct length of
piles required. Test piles shall be of greater length than the
length assumed in the design in order to provide for any variation
in soil conditions.
8. Storage and Handling.-The method of storing and handling shall be such as to avoid injury to the piles. Special care
shall be taken to avoid breaking the surface of treated piles and
cant-dogs, hooks or pike-poles shall not be used. Cuts or breaks
in the surface of treated pilings shall be given three brush coats
of hot creosote oil of approved quality and hot creosote oil shall
be poured into all bolt holes.
9. Elevation.-The tops of all piling shall be sawed to a true
plane, as shown on the plans, and at the elevation fixed by the
Engineer. Piles which support timber caps or grillage work shatl
be sawed to the exact plane of the superimposed structure, and
shall exactly fit it. Broken, split or misplaced piles shall be drawn
and properly replaced. Piles driven below the cut-off grade fixed
by · the Engineer shall be withdrawn and replaced by new and, if
necessary, longer piles at the expense of the Contractor. All piles
raised during the process of driving adjacent piles shall be driven
down again if required by the Engineer.
10. Payment for Timber Piles.-Payment for timber piles
shall include the cost of furnishing aU materials, including coltars,
equipment, labor and other items necessary for driving and cutting
off such piles as are required. It shall also include the placing,
but not the furnishing, of all permanent bracing and caps which
may be required and the furnishing and placing of any temporary
bracing necessary to hold the piles in alignment. Metal shoes,
when required, shall be paid for as a separate item or as extra
work.
The number of linear feet paid. for shall be the actual number of
feet remaining in the finished structure. No allowance shall be
made for cut-offs or false-work piling.
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SECTION 2-RIP-RAP
1. Materials.-When stone is used for rip-rap it shall conform in quality to the requirements specified in Division II. Materials entering into the composition 0£ concrete rip-rap in bags
shall conform to the requirements for concrete materials as specified in Division II.

2. Dry Rip-Rap Class 1 (for Slope Walls.)-The stone shall
be placed upon a slope not steeper than the natural angle of repose of the filling material and so laid that the weight of the
stones is carried by the earth and not by the adjacent stones. The
stones shall be laid with close joints roughly perpendicular to the
slope, the larger stones being placed in the lower courses. Any
open joints shall be filled with spalls and gravel or crushed rock.
3. Dry Rip-Rap Class 2 (for Slope Walla).-The stone shall
be placed upon a slope not steeper than the natural angle of repose
of the filling material, and ·so laid that the weight of the stones is
carried by the earth and not by the adjacent stones. Stones
having one broad, fiat surface shall be used when possible, this
surface being laid on a horizontal earth bed prepared for it, and.
so placed as to overlap the underlying course, the intent being to
secure a lapped or "shingled" surface which will shed a maximum
amount of water. Fifty per cent of the mass shall be of stones
having a volume of two cubic feet or more. These stones shall be
placed first and roughly arranged in close contact. The spaces
between the larger stones shall then be filled with stone of suitable size, so placed as to leave the surface evenly stepped, conforming to the contour required, and capable of shedding water
to the maximum degree practically attainable.
4. Mortar Rip-Rap (for Slope Walls).-Stone for this purpose shall, as far as practicable, be selected as to size and shape in
order to secure fairly large, fiat-surfaced stone which will lay up
with a true and even surface and a minimum of voids. The stone
shall be placed upon a slope not steeper than the natural angle of
repose of the slope material, and so laid that the weight of the
larger stones is carried by the soil, and not by the adjacent
stones. Fifty per cent of the mass shall be of broad, fiat stones
of a volume of two cubic feet or more, laid with the fiat surface
uppermost and parallel to the slope. These stones shall be placed
first, and roughly arranged in close contact, the largest stones being
placed near the base of the slope. The spaces between the larger
stones shall be filled with stone of suitable size, leaving the sur-
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face smooth, reasonably tight and conforming to the contour re.:
quired. In general, the stone shall be laid with a degree of care
that will insure for plane surfaces a maximum variation from a
true plane of not more than 1~ inches in 4 feeL Warped and
curved surfaces shall have the same general degree of accuracy
as specified above for plane surfaces.
As each of the larger stones is placed as above described, it shall
be surrounded by fresh mortar, and adjacent stones shall be shoved
into contacL After the larger stones are in place, all of the spaces
or openings between them shall be filled with mortar, and the
smaller stones then placed by shoving them into position, forcing
excess mortar to the surface and insuring that each stone is carefully and firmly bedded laterally.
After the work has been completed as above described, all excess mortar forced up shall be spread uniformly to completely fill
all surface voids. All surface joints shall then be roughly pointed
up either with flush joints or with shallow, smooth-raked joints.
5. Grouted Rip-Rap (for Slope Walls).-Grout for grouted
rip-rap shall consist of one part of Portland cement and three
parts of sand, thoroughly mixed with water to produce grout
having a thick, creamy consistency.
The stone shall be placed in the same manner as specified above
for Dry Rip-Rap, Class 1, care being taken to keep earth or sand
from filling the spaces between the stones. After the stones are
in place, the spaces between them shall be completely filled with
grout from bottom to top and the surface swept with a stiff
broom. No rip-rap shall be grouted in freezing weather, and in
hot, dry weather the work shall be protected from the sun and
kept moist for at least three days after grouting.
6. Stone Rip.Rap for Foundation Protection.-Stone rip-rap
for pier and abutment protection shall be of sizes ranging from
derrick stone down, and shall be graded from coarse to fine in
such manner as to produce a minimum of voids. It shall be deposited where directed. Stone deposited contrary to directions will
be considered wasted and will not be paid for.
7. Concrete Rip-Rap in Bags.-Concrete rip-rap in bags shall
consist of Class "B" concrete in cement sacks or suitable burlap
bags. The bags shall be about two-thirds filled with concrete, securely tied, and immediately placed in the work. When used for
foundation protection, the bags of concrete shall be placed in accordance with the provisions governing the placement of stone rip-
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rap for foundation protection, as specified above. When used for
slope protection, rip-rap of this material shall be placed in conformanc«; with the above specified provisions governing the placement of Dry Rip Rap, Qass 1.
8. Measurement and Payment.-Payment for rip-rap shall
include the cost of furnishing all materials and tools, the preparation of the subgrade, the laying and grouting of the stone, and
all other work incidental to finished construction in accordance
"!ith these specifications. The basis of payment shall be as follaws:
Stone rip-rap for slope walls shall be paid for on the basis of
the actual number of cubic yards of material placed.
Stone rip-rap for foundation protection. shall be paid for on the
basis of volume or weight, as may be specified.
Concrete rip-rap in bags shall be paid for on the basis of the
actual number of cubic yards of material placed.

SECTION 3-TIMBER CRIBBING
1. Material.-Timber.-Timber used for cribbing shall conform to the requirements of Division II, and unless otherwise
specified shall be No. 1 Common Dimension.
l..ogs.-1..ogs used for cribbing shall conform in quality to the
requirements specified for timber piles in Division II.
2. Preparation.-When timber or logs are to be treated, all
framing shall be completed before treatment and all surfaces
cleaned of dirt and grease.
All timber and log framing shall be done in a workmanlike
manner and true to line and angle.
3. Dimensions.-Timber.-When cribs are constructed of
sawed timber, no timber shall be less than 8 inches in least dimension. The face timber in the base tier shall be not less than
10 inches in least dimension.
Logs.-When cribs are constructed of logs, no face log shall
have a diameter at the small end of less than 10 inches, and tie
logs shall be not less than 8 inches in diameter at the small end.
The face log in the base tier shall be not less than 12 inches in
diameter at the small end.
All logs for cribbing shall be selected with as small an amount
of taper as possible from the logs available. The length of logs
used shall be somewhat dependent upon the taper.
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4. Construction.-Foundation.-The foundation or bed for
the cribbing shall be excavated to exact grade and shall be approved as to bearing quality by the Engineer before any of the
crib work is placed.
Mud Sills.-When mud sills are used, they shall be set at right
angles to the face of the cribbing and firmly and evenly bedded in
the foundation material.
Mud sills shalt be not less than twelve (12) inches by twelve
(12) inches in squared cross-sectional dimension, and not less
than 3 feet in length. They shall be spaced not more than 4 feet
apart.
Log or timber mud silts sha11 be leveled to fit the first tier
resting upon them. In no case sha11 there be less than 100 square
inches of flat contact surface between the face log and each mud
sitt.
Foundation material shall be thoroughly tamped around all mud
sitts.
Face Logs or Timbers.-The logs or timbers in the base tier
and in alternate tiers above the base shatt be as long as practicable and preferably shatt extend the full length of the face.
In intermediate tiers they may have a length of not less than
8 feet, arranged to break joints. Crib faces shatl be laid solid or
with spacers, as indicated on the plans.
Atl framed surfaces shall receive a heavy coat of approved preservative at the time of assembling.
Care shalt be exercised in the erection of all cribs to produce a
true face, as shown on the plans, and all timber or logs in faces
shait be horizontal.
Ties.-The length of ties shall be sufficient to develop the required anchorage against overturning, and in no case shatl the
length of tie extending into the 611 be less than % of the height
of fill above the tie in question.
Ties shall be anchored to the face walls by framing, either
dovetailed or by sufficient projection beyond the face of the crib
to form the proper anchorage. Ties shall be anchored at the fill
end to cross pieces fastened to them at right angles by drift
bolts or other suitable means.
Ties shall be spaced not more than 8 feet center to center in
any one horizontal tier, and shall be staggered with the next adjacent tier of ties. Tiers of ties shall be not more than three feet
apart vertically.
Fastening.-Each successive tier of logs or timbers shall be
drift-bolted to the one upon which it rests by drifts not less
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than ~ inch in diameter and of sufficient length to extend through
two tiers, and not less than 4 inches into the third tier.
Drift bolts shall be staggered, and not more than 8 feet center to center in each tier.
All end joints and splices shall be half-lapped for 10 inches and
drifted at the center.
Before drifting, all framed points in contact shall be heavily
coated with an approved preservative.

5. Filling.-Filling inside and around cribs shall be of the
material specified and placed in a careful manner, care being exercised not to distort the crib. Filling shall be placed in even horizontal layers and compacted to reduce the voids to a minimum.
6. Measurement and Payment.-Payment for the construction of cribbing shall include the furnishing of all materials, equipment, tools and labor necessary for the excavation, crib erection,
and filling, complete in place in accordance with the plans and
these specifications. Payment for timber and logs shall include
the cost of drift bolts and other miscellaneous hardware.
Excavation for cribbing shall be paid for at ~e contract price
per cubic yard for material actually removed, except that in no
case shall this be computed to include material more than one
foot outside of vertical planes through the extreme neat lines of
the finished crib or its supports. The contract price for excavation
shall include back-filling, a yardage equivalent to that excavated.
Timber shall be paid for at the contract price per thousand
feet board measure (M. B. M.) for material remaining in the
finished structure.
Logs shall be paid for at the contract price per linear foot, for
each size specified, for material remaining in the finished structure.
Filling Material shall be paid for at the contract price per
cubic yard for the actual volume placed.

SECTION 4-CONCRETE CRIBBING
1. General-The construction of concrete cn'bbing shall consist of the furnishing and installation of re-enforced concrete crib
members and the placing of the interior filling materials. The crib
members shall be cast in the proportions and in conformity with
the general requirements set forth for precast concrete bearing
piles. Drift bolts shall be of wrought iron or galvanized steel not
less than one inch in diameter and of the required length.
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Casings for drift bolts shall be of galvanized steel or iron pipe
not less than one and one-quarter inches in diameter.
2. General Requirements.-The details of the crib members
and their arrangement shall be as shown on the plans. If specific
details for re-enforcement are not shown on the plans, or if the
contractor is permitted to purchase the crib members from manufacturers, he shall submit detailed specifications and plans for the
approval of the Engineer, and such plans must be approved before
delivery of the material is begun.
All members shall be free from depressions and spalled, patched
or plastered surfaces or edges, or any other defect which may impair their strength or durability. Cracked or otherwise defective
members will be rejected.
3. Construction.-Tbe foundation or bed for the cribbing
shall be firm and shall be aproved by the Engineer before any
of the crib work is placed. In general, transverse concrete sill
members shall be used to support the lower cribbing course. Crib
members shall be carefully handled and erected in such manner
as to avoid any injury due to shock or impact. Each member
shall be secured by means of drift bolts passing through galvan•
ized casings. Any members which become cracked or otherwise
injured during erection shall be completely renewed and replaced.
The filling for the interior of the crib shall progress simultaneously with the erection of the cribbing, and shall be of approved material placed in layers not to exceed twelve inches in
thickness and tamped or consolidated to the satisfaction of the
Engineer.

4, Measurement and Payment.-Work done under this item
will be paid for at the contract price per cubic foot for concrete

cribbing complete in place. This price shall include all materials,
equipment, tools and labor incidental to the satisfactory erection
of the cribbing, including necessary excavation, The volume to
be paid for will be the actual net volume of the concrete in the
crib members as per approved plan. The filling for the interior
of the crib will be paid for at the contract price per cubic yard
for crib filling in place.

SECTION 5-UNDER-DRAINS
1. Description.-Under-drains of tile, vitrified clay pipe, or
broken stone shall be constructed at such places as are shown on
the plans, or may be directed by the Engineer.
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2. Materials.-The tile shall be good farm tile, free from
imperfections. Vitrified clay pipe shall conform to the specifications for vitrified clay pipe culverts.
Stone for under-drains shall consist of rough slabs and of broken
stone not smaller than No. 1 size, and shall be of a quality satisfactory to the Engineer.
3. Construction Methods.-The under-drains shall be constructed in accordance with the standard plan for Tile or Stone
Under-Drains. If farm tile is used, the joints shall be covered
with tar paper or other approved material.
4. Basia of Payment.-Payment for this work will be made
at the unit price per linear foot for "Tile Under-Drain," "Vitrified Clay Pipe Under-Drain" or "Broken Stone Under-Drain,"
given in the proposal, which price shall include all materials and
work incidental thereto and excavation and disposal of surplus
material.

SECTION 6-PLAIN AND GROUTED RUBBLE
GUTTER
1. Description.-This gutter shall consist of stones six (6)
to eight (8) inches in depth, and a broken-stone foundation approximately four ( 4) inches in depth, constructed on a prepared
sub-grade, in accordance with the dimensions indicated on the
plans and in confromity with these specifications.
2. Foundation Material.-The material for the foundation
shall consist of approved, clean, sound, durable crushed rock, slag
or gravel and shall conform in size to Material Specifications
for Coarse Aggregate No. 9.
3. Gutter Stone.-The gutter stone shall consist of approved,
sound, durable rubble stone, shall be not less than six (6) nor
more than eight (8) inches in depth and shall have an approximately flat top surface of a width of not less than two (2) inches
and a length not less than the depth. All gutter stones shall be
inspected thoroughly before and after laying, and all rejected material shall be removed immediately from the work.
4, Gravel Ffiler.-The material for filling the spaces between
gutter stones shall consist of small gravel, coarse sand or stone
screenings of the same size.
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5. Grout Filler.-The cement grout for filling the space between gutter stones shall be a mortar composed of one (1) part
Portland cement and two (2) parts sand, Grade "B."
6. Laying Gutter.-The sub-grade shall be formed at the required depth below and parallel with lhe finished surface of the
gutter. All soft and yielding or other unsuitable material shall be
removed and the subgrade shall be compacted thoroughly and
finished to a smooth, firm surface.
The approved foundation material shall be spread on the prepared subgrade to form a bed approximately four ( 4) inches in
depth.
The gutter stone shall be bedded in the foundation perpendicular to the finished surface, with the flat surface up, in straight
rows, with the longest dimension at right angles to the center
line of the gutter and in close contact. They shall break joints
satisfactorily and no interstices exceeding one (I) inch in width
shall exist.

7, Filling Gutter.-The stones shall be rammed thoroughly
until the surface is firm and conforms to the finished grade and
cross-sections.
When the gravel filler is to be used, while being rammed, the
approved gravel, sand or screenings shall be swept into the spaces
between the stones until they are filled. A~y gutter having an
irregular or uneven surface shall be taken up and reset satisfactorily. After ramming, one-half (~) inch of the approved paving gravel, sand or screenings shall be spread evenly over the
surface.
When grout filler is to be used, while being rammed, the
spaces shall be filled with the approved gravel, sand or screenings
to within four ( 4) inches of the top, and any irregularities in
the gutter shall be corrected, after which the cement grout shall
be poured and broomed into the spaces between and over the
stones, this operation being continued until the grout remains flush
with the top of the stones.

8. Basis of Payment.-This work will be paid for at the unit
price per square yard set forth in the proposal for "Plain Rubble
Gutter" or "Grouted Rubble Gutter," as the case may be, complete in place, which price will include all materials, equipment,
tools, excavation, labor and work incidental thereto.
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SECTION 7-PLAIN CEMENT CONCRETE GUTTER
AND COMBINATION CEMENT CONCRETE CURBING AND GUTTER
1. Description.-This gutter, or curbing and gutter, shall
consist of Class "A" Concrete constructed true to line and grade
on the prepared subgrade, in one (1) course, of the dimensions
shown on the plans, in accordance with these specifications.
2. Preparing Subgrade.-The subgrade shall be formed at
the required depth below the finished surface of the gutter, in
accordance with the dimensions and design shown on the plans
for the bottom of the gutter. All soft and yielding or other un- ·.
suitable material shall be removed and the subgrade shall be compacted thoroughly and finished to a firm, smooth surface.
3. Placing Concrete.-Concrete shall be mixed in the same
proportions, of the same consistency and in the same manner as
specified for "One Course Plain Cement Concrete Pavement."
The sub-grade shall be moistened and the concrete shall be placed
in forms meeting the requirements for "Combination Cement Concrete Header Curbing and Base Course," and shall be tamped
sufficiently to bring the mortar to the surface, after which it shall
be finished smooth and even by means of a wooden float.
The plain cement concrete gutter shall be constructed in alternate sections having a uniform length of ten (10) feet. The length
of these sections may be reduced slightly where necessary for
closures, but no section less than six (6) feet will be permitted.
During construction the first alternate sections shall be allowed
to set at least twenty-four (24) hours before the intermediate
sections are placed. The edges of the gutters shall be finished
with an approved edging tool having a radius of not more than
one-half (~) of an inch.
4. Finisbing.-Combination cement concrete curbing and
gutter shall be constructed in all respects as specified above, the
face and top of the curbing shall be floated smooth and the edge
shall be rounded to a radius of one fl) inch while the concrete
is still soft, and the face and top of the curbing shall be finished
as specified for "Plain Cement Concrete Curbing."
5. Protection.-When completed, the concrete shall be kept
moist for a period of not less ·than three (3) days or longer if
directed, and shall be protected from the elements in a satisfactory manner.
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6. Refilling.-After the concrete has set sufficiently the
spaces on· both sides of gutter, or curbing and gutter, shall be
refilled to the required elevation with suitable material, which shall
be compacted in layers of not more than six (6) inches until firm
and solid.
7. Basis of Payment.-The plain gutter will be paid for at
the unit price per linear foot, set forth in the proposal for "Plain
Cement Concrete Gutter,'' complete in place, and the combined
curb and gutter will be paid for at the unit price per linear foot
set forth in the proposal for "Combination Cement Concrete Curbing and Gutter" complete in place, which price will include all
materials, forms, equipment, tools, excavation, labor and work.

SECTION P-CATCH BASINS, DROP INLETS AND
MANHOLES
1. Description.-Catch Basins, Drop Inlets, and Manholes
will be constructed at such points as shown on the plans or directed by the Engineer.
2. Materials.-They shall be built of brick masonry or Class
B Concrete with Cast-Iron covers, constructed in conformity with
the standard plans. All bricks shall be well formed, hard burnt,
and shall be well soaked in water before laying.
3. Construction Methods.-The joints in brick masonry shall
be thoroughly flushed with mortar, consisting of one (1) part
Portland Cement and two (2) parts Grade B sand. No joint
of the face shall be greater than three-eighths (~) of an inch.
After the bricks are laid, the joints shall be neatly pointed on
the inside. As the walls arc laid up, they shall be well plastered
with cement mortar on the outside. Covers shall be made in conformity with the standard plans, and shall fit neatly on the masonry.
4. Basis of Payment.-Payment will be made at the unit
price for "Catch Basins Complete," "Drop Inlets Complete," or
"Manholes Complete,'' as set forth in the proposal, which price
shall include covers, furnishing all materials, tools, labor, excavation, back-filling and disposal of surplus materials.
SECTION 9-WIRE ROPE GUARD RAIL
1. Description.-Wire Rope Guard Rail shall consist of wire
rope supported by wood posts erected as may be indicated or
directed in accordance with the specifications.
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2, Materials.-(a) Wood Posts.-All wood posts used for
this rail shall be made of seasoned, straight, sound chestnut, locust, red cedar, or mulberry, at no place less than six (6) inches
in diameter or six (6) inches square and not more than one (1)
inch of sap wood, but both round and square posts shall not be
used on one contract. They shall not be less than seven (7) feet
in length, the bottom shall be sawed off square, the bark removed,
all knots hewn flush with the surface, and creosoted in accordance with these specifications.
Posts to be treated shall be peeled and air seasoned for at least
thirty (30) days before being creosoted.
(b) Creosote shall conform with material specifications for
"Creosote."

3. Creosoting.-The process is divided into two stages, the
hot treatment, and the cold treatment.
Hot.-The treatment shall consist of submerging the wood posts
for four ( 4) feet of their depth, for varying periods, in creosote
oil which should be maintained at a temperature of not less than
150° F. and not more than 200° F.
Cold.-Upon expiration of the hot treatment, the wood is not
removed, but remains submerged, heat is shut off, and both wood
and preservative permitted to cool to atmospheric temperature,
within the minimum and maximum limits of 50° F. and 100° F.
4. Wire Rope.-The rope shall be manufactured of double
galvanized annealed steel having the properties as hereinafter
specified.
The rope shall be composed of three (3) strands, each strand
having seven (7) wires. The diameter of the finished rope shall
not be less than three-quarters (~) inch. The wires composing
the rope shall be of such quality that the finished rope shall satisfy
all the requirements hereinafter set forth. All the wires in the
rope shall be of the same grade of steel and shall have approximately the same ultimate strength.
The lay of the finished rope shall not be more than seven and
one-half (7~) inches. The lay of the wires in the strand shall
not be more than four and one-half (4~) inches.
The diameter of the finished wires entering into the rope shall
not be less than .117 inches and not more than .124 inches.
The minimum tensile strength of the rope shall be 13,000 pounds.
The wire shall be cylindrical in form and be free from scales,
inequalities, flaws and splits.
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Each wire from the rope shall be galvanized by the Hot Dip
Method and shall have a continuous coating of pure zinc of a
uniform thiclmess so applied that it will adhere firmly to the
surface of the wire, and it shall be capable of withstanding four
( 4) immersions in a standard testing solution of copper sulphate
withouting showing any trace of metallic copper on the steel. The
first three (3) immersions shall be for a period of one minute each
and the fourth ( 4) immersion for a period of one-half minute.
All wire rope must be shipped upon substantial wooden reels.
Each reel shall have the length and weight of the rope plainly
and indelibly marked on a strong tag, firmly attached.
The wooden reel shall be mounted so that it will revolve, and
the rope run off by pulling straight ahead.
5. Fittings.-Anchors for all end posts. shall consist of a
concrete "dead-man" and an adjustable eye bolt of the design and
dimensions shown on the plans,· The details of all miscellaneous
fittings are shown on the standard plan. All metal fittings are
to be galvanized.
6. Construction Methods.~The posts shall be set plumb and
firm, spaced ten (10) feet apart on centers, three and one-half
(3~) feet in the ground and three and one-half (3~) feet above
the ground and to lines and grades given. Posts shall be located
from three and one-half (3~) to four (4) feet from the nearest
edge of pavement to the near face of post, unless otherwise directed by the Engineer. The tops shall be bevelled at an angle
of thirty (30) degrees, the bevelled section to slope away from
the road. There shall be a one ( 1) inch chamfer around the
top of each post. The cable shall be placed six ( 6) and twenty
(20) inches, respectively, below the tops of posts after they are
set in position. through hook bolts as shown on the plans, and shall
be drawn taut and fastened securely on both ends. No single
section of fence shall exceed five hundred (SOO) feet in length.
7. Basis of Payment.-This work wilt be paid for at the
contract unit price per linear foot for "Wire Rope Guard Rail"
complete in place, which price will include all materials, equipment, tools, labor and work incidental thereto, also all excavation, refilling and disposal of surplus material. These measurements shall be made from outer post to outer post, and will
not include the distance between the end post and the dead
man.
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SECTION 10-WOVEN WIRE GUARD RAIL
1. Description.-Woven Wire Guard Rail shall consist of
woven wire fence supported by wood posts erected in accordance with the plans and specifications.
2. Materials.-Posts.-All posts used shall be of the size and
material and shall be treated as specified for "Wire Rope
Guard Rail."
3. Woven Wire.-The wire shall be of not less than No. 6
(W&M) gauge, woven into mesh two (2) inches square. The
width of the completed fabric shall be twenty-four (24) inches.
. The &bric shall be galvanized after weaving and shall be uniformly coated with not less than five (5) per cent of zinc,
and shall withstand, without plating, five (5) dips according
to the Preece test for uniformity of coating. The fabric shall
show no rust spots or abrasion of coating when delivered on
the job. The top and bottom edges of the fabric shall have the
wire turned over or "knuckled." Guard rail fabric shall not
be painted before delivery.
4. Construction of Methods.-The posts shall be set plumb
and firm, spaced ten (10) feet apart on centers, three and ·
one-half (3~) feet in the ground and three and one-half (3~)
feet above the ground and to lines and grades given. Posts
shall be located from three and one-half (3~) to four (4)
feet from the nearest edge of pavement to the near face of
post, unless otherwise directed by the Engineer. The tops
shall be bevelled at an agle of thirty (30) degrees, the bevelled
section to slope away from the road. There shall be a one
(1) inch chamfer around the top of each post. The wire
mesh shall be secured to the posts, using five (5) two (2)
inch galvanized staples in each post, one (1) placed at the top
and one (1) at the bottom of the fabric, and three (3) spaced
evenly between the top and bottom staples. The wire mesh
shall be stapled on both the road side and end of the end
posts.
5. Basis of Payment.-This work will be paid for at the
contract unit price per linear foot for "Woven Wire Guard
Rail" complete in place, which price will include all materials,
equipment, tools, labor and work incidental thereto, also all
excavation, refilling and disposal of surplus material. These
measurements shall be made from outer post to outer post, and
will not include the distance between the end post and the
dead man.
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SECTION 11-CONCRETE- RIGHT-OF-WAY
MONUMENTS
1, Description.-Right of Way Monuments shall be made
of re-inforced concrete, of the .dimensions ·shown on the plans,
and constructed in accordance with these specifications.
2. Materials.-(a) The materials for the concrete shall be
the same as specified for Class A Concrete. The proportions
of cement to aggregate shall not be less than one (1) part of
Portland Cement to seven and one-half (7~) parts of aggregate, which shall approximate one (1) part of fine aggregate and two (2) parts of coarse aggregate.

(b) Reinforcement.-Steel reinforcement shaU be of the size
and dimensions specified, and placed as shown on the plans.
(c) Manufacture.-The monuments shall ·be cast in one
piece. The concrete shall be mixed to such a consistency as
will insure smooth and uniform surfaces. Segregation of
aggregates or patched surfaces will not be permitted.
(d) Quality.-Monuments shall withstand a cracking load
of at least five thousand (5,000) pounds and a destruction load
of seven thousand (i',000) pounds when tested transversely
on twenty-four ·(24) inch span, and with three (3) point bearings. The amount of water absorbed in the absorption te11t
shall not exceed eight (8) per cent.

3. Construction Methods.-The monuments shall be placed
at the points designated on the plans and in the manner shown· .
on the standard plan.
4. Basia of Payment.-This work shall be paid for at the
contract unit price for "Concrete Right of Way Monuments"
complete in place; which price will include all materials and
work incidental thereto.
.·..·}·.,
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...,_ .... , . . . _ _ _ _

ord0!' nrnn.ed.

'

J-..

_,

-

•

--

·

... ~, ••

-

,,

:..,...

_.. -,::-·

..-1.!.,

·

The Contri:ictor m2.y e:::plcy su(:h r:f:n fl.~ '.:!'e necessc~ry
for the st:pervis1.cn o.;: the constr"J.ction 0-nd for the operation
cf po,'!el"' equipment :re;..:.:l.!'in,: '.!~::!J 2.ed ~per:.•.tc:-~ '!!:!.thc,;:t re-

;ard to ~~ch list~.
-~.r1.:: l~l)-:,,-r fc-1:rn." t.o bP. :!.112cr::petl'mt --::~·:- be r1· 1_,u.. h~.!'ce·}.,
b-~~: :.t v:i1l be req~i ,:,Ac'i. -:hr.t r·e;laGer:;ent hP :::::..f_r-; f',.,::-::: lists
~·.::-:-:. :.~he~~ h:" -f-he Lcco.l E:::~-:i_~y:::Pri-1: Ccr.:;.• :l.tt1=-c, ,...hen ~~ch li~~s
1

f':':"e

2.vailab:!.'=.

The Scntre.ctor may be released ~rom the 'r'P.c;t•.:!rement
of obtaining labor from J.oc::i.l lists upon satisfactory ev:i.~.ence
of unfair or disc:ri::!r.~.natory practices 5.n the estabJ.:i.shreent
of the local labor l!~ts.
Provi~ion r.:t:..st also be !llo.de in the ::,?'crcsal li.':litj:nc. the hours cf work for 9.ll er.:!)loyees ( ex.cept those in
execut i·vc, aom5.nistr:it :!.ve a..""td. :::,~.~,ervisot>y posit ions) to
not :more than thlrty ( 30) hour:=i in ar;y one 1:.reek. 1"or the
purponc of this memcrancx.m, the e~~lcyees considered to
oc c-.::.;:,~ e;rec:..:.t i,re or ~~1~inis trat ive ;-c~ :i.t:!.cn8., s.re the Contractor, his superintendent, uny t ~~e!:~epers., bookkeepers.,
clericel ~=~lcyee~., er other e~rloyees in e posit!cn of
special trust or responsibility. The employees constdered
to be in supe-rvis0ry posit ions are master mechanics., foremen.,
or any employees whose princ5.p!?.l duties are to direct the
work of others.

1932.

The following r.linimum rates of wages she.11 be pa5.d all l~.bor employed
on this contr~ct:

s,..,_per:tntendent-- - -- --- -----75it per hour Drill Runne~----------35¢ pe1, hr.
It
li'orema.n----- -- -- ------- - ----50t' n
Grader Opere.tor-------30¢. II It
tl
ti
Shovel Operators-----------50i
Hoist:!.ne; Bne.;ineer-----40¢' u II
u
Concrete Finishers---30¢ n ti
F'ireman---- -------- -- - - -- --30t._
"ll
n
Cre.ne Cperators------------50.¢'
Form Setters----------25t IIII u
n
It
II
!::ixer Operators (Ccmcrete)-40.z
Screed Operators------25¢.
II
It
tt
II
?,!ixer Opert.to:rs (Asphalt )--40f
Blacke~ith------------40¢
II
If
u
II
Compressor Operat0r-=------35i
YJat chman--------------20"¢.
II
II
u
ti
Carpenters-----------------401
Steel Erectors--------60¢
u
Caterp~.} ler T. Op. ----40¢' It It
!.~echan ics- -- -- - - -- - - - - - ----50i It
II
II
Roller Operators-----------40¢
All other sldlled lab. 25"¢. n II
u
Truck Drivers--------------30i "
Comrr:.on LRbor----------2ot n ·II
II
II
Tractor Driirers (Wheel )----30¢'
Copies of all pay rolls, certified under oath by t.he Contractor or
his authorized rep res en tat i,,e, shall be filed v,i th t;he engineer, showing
the name of each employee, place of' lec;a.l res ic.ence, clc..os of work, rs.te paid.,
hours worked, and the county from which the name was obtained. Deviation from
thio procedure will not be permittedo
'!!hei•e ca.111ps are operated by the Contractor, or by persons. &ffiliated
with the Contractor, a. char[;e of more than 60 cents per day for board and
lodging will be cons irJered a viole.tion of the minimum wage specified herein.•
Charges in excesD of a fair market price for ~upplies from compa.~y stores
will not be permitted.

No fee of any kind sha.11 be charsed er accepted by the Contractcr· o:::of h:..s z.~ents f:10:rw a..'rly :;_:>e>rson who obtaL'119 ,·:erk on the l)roj ect, nor
shl':'.lJ. any person be required to pay any fee to 2.ny other person or £.gency
obtaining employment fer him on the project.
£'.".1;,T

No charge shall be made for tools used in connection with the duties
9erformed except for loss or damage cf property.
~'very employee on the work covered by this contract shall lodge, board
and trade where ?.no wj.th whom he elects, and neithP.r' the Contractor nor his
agents, nor his employees, shall directly or indirectly require as a
condition of employment that an employee shall J.odge, board or tre.de at a
particular place or with a particular person.

·where tre.nsportation is furnished by the Contractor or his agents to
any person employed on the work from the point of hiring to the point
where work is to be done, the charge for such transportation shall not
exceed the rate chargel by railroad, bus line or other public utility for
similar se!'\rice-.

All of the above prov is ions ah~tll o..ls o &Y,)l)ly where work is to be
:9erfo!'r.1ec. by ;i:!.ece vm~!~, stat ion -...:orl·: or b:i s:-u.bcontr~ct. The mini."!.ur.t
W8.ge shf:.11 be exclusive of eq1..;,ipm.ent rente.1 on any eqv.ipment which the
worker or snbcontr&ctor may furnish in ~ .. Jn~ecti~n 1.•.r:!th his work •
.REQ.~;IRJi'.::) ~I'ECIAL PROV IS IONS
I:' 011 J..LL 1:: 0 HK

@eneral
The Y;ork coirered by thi~ contract sh~ll be ccndi:cted in such a
mru,ner tho.t me.ximum employment iz o.ffo:rr.ea so fa.r :.is is practic&ble
~1rinc the life of the contract.

Clearin 0 and Grubbing.

All incif..ental or ordlne.ry clearing and ~r1.1bb:l..n;; sh~.J.1 be clone
Th(':) use cf <?.::i:plol'l ~.ves wlll be per~ittec.
for loosening sti-:.r.:ps.

by hQ.nr.. l~.bc-r., or t ex::r.: c '.I:' both.

(::'o=- .::..11 &r~dins jobs)
All trimming of slcpes in cuts R.nc fills shall be done by hend labor.

Grad.in&•

S::;,res.dinu; of fills, ·Nhen the mn.t er'~ '-'l r: ~:nt £.ins :U.ttle or no rock,
~h~ll be done by h~n~ labor.
11

Ttirnpikett sections ~ri:; be constrD.cted by means of
3-::,,:,cers.

poi'l'3r

hsuled

D1.t~hes, cthe!' th'.:tn ~,., -t,,_:rnr~1::e ge~+.icns, sb:?.~.l be +:~.. i.:m:nec. b:,'" h::i.nd,
or by the use of bo9.rc scrape rs •
·

~'in:ishinr; of eurth read surf:,.ces

:: =-r.r:.ing

;:;i::l.J

be do!'.e by power operated grade!"~.

(For o.11 work of Grc..dint,, su.bgradin; fl.rid buildinc shoulders
included in the ~1c..11:e contra.ct with paving V!ork)

All subgrading or fine i;rading between forms shall be done by he.nd
lr-.bor :r.?ethods.
1''1ne graciint: cf found9.t ions to place :mc1 set forn!s for paving she.11
be done by h~nd l~hcr :r.?etho1so
The fin€ grading o:~ the ~1.1b.::;rade to pre:pare it for the po.v er:1en t,
fG!'.!nS are used, shall be done by hand labor ~ethocs.

when no

The finishing or trir..r,1ing of slopes, shoulners an.d ditches after the

po.vement :!.e completed she.11 b€: d::-ne by h:mcl. l~bor methods.

10 AM. Tuesday,
::>POSAL TO THE VIRGINIA DEPARTMENT OF HIGHWAYS, SUBMITTED_ _-'-0-""c.....
t-=o=b....a;e.:;;..r-=l=lt.;;;.h=#-,-

Project No. :rr7s2as

19..a2_

ForconstructingorimprovingBridge ~,er Wolfs Branch.S'lt&..1017135 1 10 Miles from Danville.Pittsylvania County, Va.
LF~NGTH 112 1 6 11 (3-35 1 Reinforced Concrete Beam Spm§)

Route No._._4_4_ __

Roadway 24 1

SCHEDULE OF PRICES

)uantities
Approx.

Amount Bid

Unit Price
Cts.

Dolls.

Items and Unit Prices Bid

Cts.

Dolls.
--

1 n'7 .8

v

4 1 020

V

1

SUPERSTRUCTURE

,,

.

@

Cu. Yds. Oass A Concrete

Fourteen & 50/100 ~ollars
@ Three & 50/100 Cents

Lbs. reinforcint? steel

Per Cu. Yd.
Per Lb.

, .i:

.50
- - - - 111035

9.

'.)Qj::
r

,

(')

1 1gc - '7 (')

-

SUBSTRUCTURE

160.8

v

Cu. Yds. Cass A Concrete

@

Cu. Yds. Class B Concrete

@

@

l _9-~.5 . / "Lbs. reinforcing steel

-

Lin. Ft. Piles, in place

Fourteen t: 50/100 Dn11ars

14l .50

l'flh,..AP. k

.

Fi.O /1 nn OAnt:A

Per Lb.

82

Cu. Yd,. Dry Excavation

.so

@ Two & NoLlOO Dollars

Per Cu. Yd.

@

Per Cu. Yd.

Fift::r Cents

- ()'2,J;

~g,1 ,_ '.)17 J;

_oo

~Af'

Per Lin. Ft.

V

190 a./ Cu. Yds. Wet Excavation

2-~~.,
.

Per Cu. Yd.

@

9

Per Cu. Y<l.

~

_Fi,Q

d.,

()()

nn

INCIDENTAL WORK

.

D'TOUR PRoiosmoN

REGULAR
new bri~e may be bui\t in se~o.ns)
buildtng appr
, maintaining
c, and removing old ridge after
c 1s turned
~ .-

,/if n.eces~&

Moving old bridge to new sit
over new structure @

ALTERNATE DETOUR PROPOSITION
Buildin; and removing temporary trestle, building approaches, maintaining traffic and removing old b ~ o vi4ing for traffic @
Removing Old Bridge @

Structure ComJ?lete in Place Net Total $

(Add only one detour proposition to net total)o

6a625 .675

Pipe and Underdr&ins
Trenches for pipe, tile drains a.nd similar structures
shall be dug by hand or team labor methods. The use of
e.::;.:.plos ives will be permitted where necessary.
Pipe shall be unloaded and placed by hand methods. The
e of cranes, block e.nd tackle, and any other equipment opere.ted
by hsnd or tea."n pov,er, will be permitted.
UB

BackfillinB of execavated material shall be done by hand
or. team lebor methods.
E~r:d labor mixing of ccncrete for head walls and pipe

encasement will be·required.
Culverts and I',~asonry, ~tn1ctures and Small Bridges
up to 50-foot Span

A:J-1 excavation and. back filling shall be done by hand
tools such as picks, shovels and wheelborrov!S, or by team tools,
such as scrapers and carts. The use of explosives will be permitted, also power operated. :,umps \'!here necessary. Vihere the
excavated material is required to be lifted core than six (6)
feet, hoists, operated by animal or l:!Bnttal l)ower will be perm itted.
Cement and reinforcing steel shall be unloaded by h&nd
labor methods., 1;1ay be hauled by trucks., but shall be placed. by
hand labor.
·
L 0 gregates shall be handled from the ~t:-~~= ;i:tles at the
struct~re to the mixer by hanc shovels, wheelbarrows, or carts,
or other he.nd or team labor methccls.

All carpenter and form work shall be done by hand la.borp
The use of cteel forms., where allowed by the speclfica.tions,
will be pe!"!nitted.
Concrete shall be transported from the .r.iixer to its ple.ce
of use by carts or. wheelbar.ro,·,s o Chutes, v.•here allowed in the
speoifice.t ions, will be permitted.
l•'j.nishine: of structural concrete su1.. faces shEl.J.l be done
by hand rubbing., or other hand methods.

All other worlc not spec:tfically listed o.bove shall be done
tt is practicable.

by hand labor methods in so far as

Curbs o.nd Gutters
Subgradin~ for curbs and gutters shall be done by hand
labor or by teams or both.
D.S

Concrete end its constit~ent materials shRll be handled
spec if ied under culverts ::me. small bridges,

Guard Rails

All post holes shall be dug by hand labor.
tools ·will be per!"litted.

Special hsnd

Post~, where n.va:1.J.able in the quantity and qual lt~r
requjred, ~hall be cut in the vicinity of the proposed wo!_'k.
All pa.intir. 6 shall be done by hand le.bar.
:.rybou..'l'J.d and V~qterbound Bases Cr:10.cado.m, Gravel, LimerockJ
Caliche, h:tc.) o.nd "-aterbormd Surfa.ce Courses

Initi2.l spreading of the slag, stone or gravel shall be
done by hand J.abor.
All fil+er (dust, screening~, chips, sand, etc.) shall be
spread by hs.nd lRbor.

Filler shall be broomed into the surface by hs.nd brooms.
Sur,fa.ce Tr,eatments, Retreads and I.!ixed in Place Types
S9reeding of cover coat~ by hand labor will be required.
Sweeping of roadway, where requj_red, shall be done by
hand br0oms or by team operated equipment.

Bituminous Macadam s~.irface Course
Sweeping and cleaning of bese course in preps.rat1.on to
receiye the surface course, where necessa.ry, shall be done by
hand labor methods.
Initis.l spree.dine; cf coarse stone shall be done by h~nd
labor methods.

Chips shall be spread by hand ].gbor methods.
Chips may be broomed by hand labor n!ethods.

Bituminous Concrete S~rface Course
Sweeping antl cleaninG of base course in preparation to
receive the surface course shall be done by hand labor methods.
}'ini~hin.g and smoothL'l'lg of' surface may be done by rn~.chine
methods. ·

Cement Concrete Pavements

The use of concrete mixers in tandem will not be permittea·.
Ct.~riniS shs.11 be a.one by the earth covering method, except
where the adjacent soil contains so much rock as to render it
impracticable to obtain suf'f'ic:i.ent suitable covering materia.l
from the shoulders. Co\'erin;; material shall be spres.d by hand
labor methods.

-

6 -

Removal of earth cover shall be done by hand labor methods.

Roadside Production of erushed Stone ~nd Gravel
Stone she.11 be loaded in the c;.t:c...,..!':,-· by hand. Where the c,..,:..~her is
set o.t c.p;,ro.=::i..:iately the same elev at ion as the floor of the quarry, the
stone ~hall be transported to the crusher by hand or team methods.

\\here feasible., team power or hand ls.bor vd.J.l be used in gravel
pits for· t!'~Bspor.t in;; mat erio.l to s creen:!.n.3 pl1nts er lee.ding traps.
Stripping of quarries e.m5. 6 rave1 pits, where feasible, shall be
done by tea.~ or hand labor methods or both.

All paint:tnc

steel v.ror1{ sh:?.11 be i:'16ne by hand.

Cleaning may be done b;,r s a.t1d-bl£>.st.
The use of steel forms will be permitted ..
As far as practicable, c.11 other ,•,or!~ shall be done by hand labor
methods.

•POSAL TO THE VIRGINIA UEPARTMENT OF l'tlGHWAYS, ::tUSMITTED_ __,u...,c""-'....
:v o""-=o=t:i....
r:.......,,1...,1,....1.=.r1,
...._ _ _ 19

OG

1 IUJl.1,l

.nv.- ' -- -

ForconstrueUngorimprovingBridge Over Sandy Creek.St~. l07S,"83 1 8.5 Miles_E'rom DRn"l'Tille,P};ttsylvania Cou.'l"lty., Va.

Route No.,_A.=--4..__
.
_ __

Length 82'6lt(3-25 1 Reinforced Concrete Beam 31,J~na) ROADWAY 24'
SCHEDULE OF PRICES

uantities
lpprox.

Unit Price

Amount Bid

'

Items and Unit Prices Bid

Dolls.

Cts.

Dolls.

Cts.

SUPERSTRUCTURE

lll.6

1/ Cu. Yds. Oass A Concrete

!...,._705 . / Lbs. reinforcing steel

@
@

-

~o~rtecn & 50L100 Dollars
Three & 50/100 Cents

Per Cu. Yd.
Per Lb.

14. 50
1.618- 20
---~ 035_ - '75Q... 675

-

SUBSTRUCTURE

l31.8

v

Cu. Yds. Oass A Concrete

@

Cu. Yds. Class B Concrete

@

::>.540 ./ Lbs. reinforcini:r steel
Lin. Ft. Piles, in place
"'

320v Cu. Yds. Wet Excavation
V

66 ,/ Cu. Yds. Dr,r Excavation

@

Fourteen & 50/100 Dollars

Per Cu. Yd.

@

1- 91, .. 10

Per Cu. Yd.

Three & 50/100 Cents

Per Lb.

.035

368- 90

Per Lin. Ft.

@
@

14. 50

Two & No/100 Dollars
Fift::r Cents

Per Cu. Yd.
Per Cu. Yd.

2. 00
nO

640. DO

~3..a nn

INCIDENTAL WORK
REGULAR DETOUR PROPOSITION

-

Moving old bridge to new site, building approaches. maintaining traffic, and removing old bridge after traffic is turned
over new structure @
~
ALTERNATE DETOUR PROPOSITION
Building and removing temporary trestle, building approaches, maintaining traffic and removing old b ~ r o vi4ing for traffic @
Removing Old Bridge @

Structure Complete in Place Net Total $

lAdd only cne detour p ro p osition to net total ) o

5.,330, 87

.

·

_

.

,

·.

.L.V

A•

m.o .L U.'CDl..t.1::,.3 1

.,

.

..~----
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PROPOSAL TO THE VIRGINIA,--~
DEPARTMENT OF HIGHWAYS, SU13MITTED
..._.S..
.v••••-,. 193........
PROJECT NO.~:
...Y.•••M-!f.. 1 ..
For constructing or improving ...~.,.~....ttl-.l.~§....lQ~.~.Q.!.1_QJ:>....$..Q.ll...9.!?...li.~t.W..-.~.l...§§J:Ui...Ql~Y--Jiiz.t.\U'eHigbway
ROUTE NO.M~----··-·
From _l;!"...~.Q.•..itl'--..~!......~f. ...'l'.'IJ.:r.~~Y.i.ll.e.:::2.•.S.2....tU.-.Y.t.a....Hal.i!B.A...C.o.J.Jaty....L.1..'le.........-......................JY.~!:.!E~M...~....f.J~:!§.11'1:~!i~...g.gy].!±.¥..a... YA•
· We, the undersigned, hereby declare that no person or persons, firm or
the proposed work and the source50f supply of materials, and we hereby agree
corporation, other than· the undersigned, are interested in this proposal, as
to furnish an· necessary labor~ teams, equipment and materials, fully underprincipals J that this proposal is made without collusion with any person, firm
,. standing that the quantities shown herewith are approximate only, and that
or corporatioh: that we have carefully and to our full satisfaction examined · ,. : we will fully complete all necessary work in accordance with the plans and
the specifications, and Special Provisions, Construction Details, form of Conthe standard specifications, and the requirements under them of the Engitract,. Bond' and Plans; that we have fully examined th..e requirements for
neer, ..........- ..- - - · · · - · · - · - - - - · · · · · - · · - - · ~ ~
force account work, equipment, force, execution of contr~t, and time limit
Anril
20 -,......................., 193····"··•
r.z: for. t he .fo It owmg
· umt
· prices,
··
· ·
for beginning work; that we have made a full examination of the location of
..........
u:..................
to-wit:
..

:PAGE

Quantities

11 V::

61
64

118

118
1·. ·,

· :· ..
160

'

&

:m::2/100 Dollars
'

@Twentx Cents
@Twentx Cents
® Thirteen & NoLlOC Dolla!'f!

@Thirteen & Noh QQ Do11 ars
•
Lbs.
Metal
Reinforcement
@Three & §OLlOO "Cen_t.i:s_
61.192v
221/ .,,. Concrete Right ·of Way·Monu~~nts@·Qne & 50/100 Dollars

,~.,135

.. 140:

. ®Fifty

Acres Clearing and Grubbing
163,617v' Cu. Yds. Regular Excavation
a/ "'Cu. Yds. Borrow Excavation
580~ Cu. Yds. Concrete, Class "A"
38 v' Cu. Yds. Concrete, Class "B"

61

': :140
.
140

ITEMS WITH UNIT BID PRICES IN WRITTEN -WORDS

Dollars

Cts.

-

Per Acre

50, 00

Per
Per
Per
Per
Per
Per

.20
.20
13. 00
, :z.. QQ_
.035

Cu. Yd.
Cu. Yd.
Cu. Yd.
Cu. Yd.
Lb.
Monument

1. 50

t

Dollars

.Cts.

.

~
32.723 1.40
fifi(

7.540

.oo

494 00
2,141 ,1g__
33 &Q_

(Mark by X pipe bid on.) (V. C. Pipeb): (C. I. Pipe D); .(Concrete Pipe. D): (Corrugated Metal Pipe (ID •

•

'456V Lin. Ft. 15-inch Pipe, in ·place

@E;g.bt7 Cent""

Li~. Ft. 18-inch Pipe, in place
Lin. Ft. 24-inch Pipe in place

486 v

@bne & NcllQQ Dollar§
•
@one & 50L100 Dollars
•.
154V Lin 1 Ft.36ttPi2e.,In Place@ Three & NoLlOO Dollars

~trov

140
..

140

...

Per Lin. Ft.
Per Lin. Ft.
Per Lin. Ft.

-

Per Lin.:S t.
fe~ cu.Yd.
1

a80

364 ,.so

1. 00

486 .oo

1. 50
31 00
lt 50

462

240./ .Cu.Yds.Rin-Ran In Place@ One & 50/100 DQJ.J,ars
1? .fi9f: ~ ('1,;,. 'Y~~ .'!'QJ,2 ~cil QI: NQ.t'id,rgl Sann Cla.-v Mi.xtn-r>e@rwentv:
.RO
PerCu. Yd.
• 25 .
·
B~~~
aents
,.,.es ov~,.. ,rfo1f''! Bri:in c!!fL
12:cc:u.s;ht fgraa;cg Structi·T'es Cnmn1.ete 1.n P1r-i.ce·
Se.ndx ( reek
IT.Pt ri·l.ci 1"'1,-,niA~t is shut down by t;he Engineer prior to QP,tP, of completion
for bag we1a:the)! the time , nst v::5.11 not be char2:ea aaai_nst the C"nt:'r'AQ:to~'~ tim~)
..
,.
147

JL

.oo

~60 1aOO

3.148 .75,
s.s2s .67
5,330 .87

nurchs.se cement from the State at the estimated coat of f-i3.85: ,. 00~:'
Cloth
~2 .• ?O ::;lfl~ BhlaPape~
whiQh will lle QI 3QY,~tE d
!.c.b. Danville 1 i1~(iiin1a

The C:mtractor
f'; 711 l"' P.n At

525 .oo

m 1.1st

from Contractor'g estimates ..
Attached is a certified check for one thousand dollars ($1,000.00) made
payable to the· Treas~rer of Virginia, which check is to be forfeited as liquidated damages if, in case this Proposal is accepted, the undersigned shall fail
to execute the contract and furnish bond under the conditions of this Proposal ; otherwise, said check is to be returned to the undersigned upon the execution and delivery of the contract and sa~isfactory bond.
~. .a . · Ri:-c-1 r.inrL T.nu 1 !'thl11"f;' . l'L C.

'

TOTAL$

60.7851.21

.The undersigned further agrees to start work 10 calendar days after execution ·of contract and to bear the full cost of maintaining all work until the
final acceptance, as provided in the Specifications and hereby request that the
affidavits previously filed by me (us), under provisions of Section Six (6) and
Seven (7) of Chapter 165 of the Acts of the Assembly of 1923, be treated ·as
filed with and accompanying this bid, the facts contained therein bein~ue.
sti1,
(SIGNED)n .. f'!. A. RAu1Anrl
-:-

.

···.·

,
{'

u-uaranuy 1..,u .t1.u1,;um}ICUJ.,Y .1..1.-u.J:Jvgo..i.,;,.

The ,rordD "Pc.ge 11 and 11 Pa.r. 11 ,,;hich cccur in the
-first two l"'Clumns of the ;,rcpos&.l refer to the rag~
; s.n'.'.!. pc.rue;rr.ph 01' the ~)pecif:tnl'.tions fer the rerpective items.
In order to co~:r-ly with Sect~cn~ 8i::· (6) rnc:
Seven (7) of Chapter !~5 of the Acts of Generel
Asse!l'lb!y of VirE:,ini11 0f 192~., ea~h bidder ~·Till be
re-quirec. to sub:.;.it to the Corr.r.:issi::m the t".'o (S)
a.f'fic1av'lt~ ontl ir.P-c. in the Spec i:'ice..tior.s as ~
prerequisite tc the ~onsiderati~n of his bid.

F~g in Proposal F~nn: Each Bidder must obtain proposal forms, general instructions, conditions and specifications, and copy of form of contract
under which the work is to be done, and after carefully reading the same,
p e ai-e and submit his proposal on the form furnished. for
Attention of Bidders.is specifically called to the Timel!UCCompletion in
this P-roposal. This time limit will be enforced and any prospective Bidder
who ts not willing to accept this provision with the intention of complying
with it is cautioned not tG submit a bid,
Unit prices must be given on each item checked in proposal, regardless
of whether quantities are shown, and should any item be omitted, the right
is re's~rved to apply the lowest prices submitted by other Bidders in payment
for wprk d9.ne under the proposal.
. Each Bidder must indicate in this proposal, in writing and figures the
price for which he will supply the materiat:and perform each item of work as
required by the specifications and special provisions.
The kind of bituminous material and the class of pipe bid on must be
indicat~.!~!.!!!.!~C:.P.:opos·at. ~~

~

l ~ .

.

'"'.I:-''

'-' 1,JIIJIJC.Rw

Firms or Corporations. Proposals submitted by a firm or corporation,
all bear the name of the firm or corporation, its home address and the sig~re of at least one mell'lher or officer and place of residence.

r

.

iequ1red

Contract Bon . In case this proposal is accepted by the Commission,
e Bidder will b ~ o furnish satisfactory bond with security apr oved by the Commissioner, in the sug1 oi.m>J less. tlJ.an o.ne_ hundred (100)
pe~~e.~-~!...~~e ~~tal of !~~ropos~lj ~-~as c:ement, in accordanci

, or to omn any or tnem, as it aeems. nee- · ·

. .F.11mili\rity With La"1¥s, etc.: The Bidder must be familiar:with the vati:-,
ous Federal, State and local laws affecting the prosecution of the work.

l,I•

r

es
. Bamiliarity With tho Proposed Work: Bef~re submitting a proposal,,
each Bidder must make a careful examination of the general instructions, conditions 'ana '-specifications; and fully inform himself as to the quality of materials and the character of workmanship required, and make a careful examination of the place where materials are to be delivered and the work. performc!d; and, should his proposal be accepted, he will be responsible for any
?,n~ e_very error in his pr;oposal resulting from his failure to do so.. \

~""'"'"' ...

shall be accompRnied by o. certified check., madi
paya"blc to the Trea.st:.rer 9f V:trginic, to the a~
of One Thous.&.nd Dollars ( ~,1, 000. 00) o

withitµ,.'._._sp~~Ji'ic;ap~ons:+:.'\:_'~e\Oc.,llUl11~s:,.q~,:v.t:til: fyrn:
i=tlJ.', ...~@m~ht.\~t§·:·the>·c'on.tt.·.~.°'~@·~·
i_j.rhl.,~· e~:t·_wtll· be "di

t
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Delivery of Proposals: Proposals must be addressed totthe-Departme·nt

oi Highways, Richmond, Virginia, and submitted in.a sealed envelope (preferably the standard proposal envelope furnished by the Department), which
shall be mal'.ked "Proposal" and shall give the number of the project, Pro:.
posals must be delivered, whether by mail or otherwise, by the time and date
.. shQw.Ain the 11otice .,to contrmQr~~
. _, . . _ _
~

wi~Jiif~~!i•IQ~·'
. RP~o,potf~l)J..... r1rra;der. ,Jriey
1

~ ro P9~.'iilli'. ·»r"yJE.im1·,·~~he_./r.~~!.a·t· \ ;s·

w-i~a~··

m5:~ 8:·.:: :i!n. ·:wr ~ t;-itig :. $

c:eliy.,:r...._-.~4\:·:!·~:t~~r,-: . :.·in p_·e,_,._·soJr . .?~·:bJ: sp.~ c:Nil.• de"!_~-ve:r_y··_-~·~

1

to

1

th~:')te.:t~~.tµiel3:t.··not.'l~a·s -~·:o#~: .b,;Q~·~ 'p·.~or:.,~<i)t

tim~ ~et for·.c,penin.g·b.ids~ ·: ·

:··i' ·• •

~

"·•·.·;'1r;Pv~·

Opening of Proposals: Proposals-Will be ptiblfdy-·openccY--and-read· at·
' the time and place indicated in the notice to contractors.

\

Disqualification of Bidders: More than one prop~;'ai°from an individual,
firm, partnership, corporatibn, or associatioh under -fhe same or different
names will not be considered. Reason;ble grounds for believing that any
· Bidder is interested in more than one proposal for the work contemplated will
cause the rejection of all proposals in which sach Bidder is foterested. Any
or all proposals will be rejected if there is reason for believing that collusion
exists among the Bidders, and participants in such collusions will not be considered in future proposals for the same work. Proposals. in which the prices
are obviously unbalanced will be rejected •. No contract will be awarded ex. cept to responsible Bidders capable of performin'g the class of work contemplated. The Bidder shall furnish a complete· statement of his experience
and the amount of capital and equipment available for the proposed.:work, if
so requested by the Commission.
··

Proposals that contain any interlineations, erasures, talterations, ·addi- ,
ti~ns, or are not in accordance with the proposal and specifications or are
qualified in I.any way by separate letter will be considered irregular and re~bin
auant!1r1es
jected.
The products obtained by multipl ing The approximate.:q.,uaixtia shown
in the proposal by the respective uni prices' shall be entered in the "amount
bid" column opposite each item for which quantities are shown, and these
products totaled and the net total entered at the end of the proposal.

~. Material samples:· Bt!fore any co'1tract is awardc~, the Bidder may be
required to furnish a complete statement of the origin, composition and man"'
ufacture of any or all materials to be used in the proposed construction, together with sample::; which may be subjected to the tests provided for in the
specifications to determine their quality and fitness for the work.

Signatures: Individual. The Bidder must sign the proposal with his
full name and address.

Failure to comply with any of the above instructions will be deemed
sufficient cause
for tq,e r.ejection of bids.
.
t

Quarry Sites: The Department of Highways has discontinued the practice of furnishing quarry sites for stone where local material is used.
~
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Witnesseth: That the said party of the second part· agrees with the·
sai~ party of the first part, for the consideration herein mentioned, and
at his, its or their own proper cost and expense, to do all the work and
furnish all the materials, equipment, teams and labor necessary to carry
out this agreement in the manner and to the full extent as set forth in
the specifications, special provisions, proposal, and plans, and under
security as set forth in the attached contract bond, which are hereby
adopted and made part of this agreement as completely as if incorporated herein, and to the satisfaction of the Department of Highways, who
shall have at an times full" opportunity to insp.ect the materials to be
furnished and the work to be done under this agreement.
It is agreed that the work to be done under this contract is to construct
or otherwise improve the road/as shown by the standard specifications

ahd bridges

.

'•.

--

of the Department of Highways, special provisions, proposals, and plans,
between

8,95 Mi. :W. of tTurbeville
2.a2 Mi,

w.

t

Hali:f'a.J~ County Line

and

..

J.U..;2U'

..

;et

, dis~~
3Ritimina~J.Y.
~- 9 . miJe~OP So 11 & Br es
In"cYo~siaera'\1on 1>'t tftA.L~o~fJlHj pm~, the party of the first part
. agrees to pay the party of the second part for all items of work per. formed and materials furnished at the unit prices and under the conditions set forth in the annexed proposal •

t_i_ :-~..... ~ ·:J.~ ·:'.,·:·&.·It,

part;

..

·

..

In WitneBB Whereof. The party of the first part has hereunto subscrib.ed by the Department of Highways, and the party of the second part has
affixed his, its, or their name or names.
COMMONWEALTH OF VIRGINIA
DEPA~TMENT OF HIGHWAYS

-1

(SIGNED)

By

He G, Sh:trley
Contractor.

(SIGNED)

By

c.

A. Ragland

c.

A. Beglend

C'ommis,io,ier.

0~

Fr·:'

CONTRACT BOND
1::?.':"'

Know all men by these presents, That we C. A. Rag) and

demnify and save harmless the said "Owner" against or from all costs,
expenses,'·damages, injury or loss to which the said "Owner" may be
'3!Jilx:_ _,,.o..,f.........,L...,o....,u....i=ab......,u-=r-Egr,l,,__.N.......
, --.C..._______________ + ·subjected by reason of any wrongdoing, misconduct, want of care or
(herein~ft,er called. the "~rincipal") and The .Aetna Casualty & , . skill, negligence or default, including pa@nt infringement, on the part
of said "Principal," hiiragents or employees, in the execution or performance of said contract, including errors in plans furnished by the "Prin..;
Surety
Company, of. Hartford, . Conn.
..
cipal," and shall promptly pay all just claims for ·damages, for injury
(hereinafter called the ''Surety"), are held and firmly bound unto the ·
to property and for labor and material, incurred by said "Principal" in
Commoillwe~lt~ of Virginia (hereinafter called•the ·"Owner"•), in the full
or about the "construction or improvement contracted for, then this
and just sum of Fifty, Six Thousand Nine Hundred Thirt.f obligation to be void; otherwise, to be and remain in full force and virtue
in law.
Two
Dollars ($ 56,932 .OO ) lawful money of the
Witness., The signature of the "Principal" and the signature of the
United States of America, to be paid to the said "Owner," its successor ·
and assigns, to which payment well and truly to. be made we .bind our- .
selves, our heirs, executors, administrators, successors and assigns jointly · "Surety'' by,I. E. Craig., Res ,v :1 ce, President, and its corporate seal
and-~everally and firmly by these.presents:
duly attached byA.Ellett,Res ,Ass •_t_secretary, hereunto affixed
Whereas., The ·above bounden "Principal" has ·entered into a ~ontract
thi.D,s-.....2,;,<-_l-a...t.___,day of_ _ _.......
oc .....t .a. .....bu.e....r_ _ __,, in the·year 193-2.......
with the said "Owner" by and through the Commissioner of the·Department of Highways, ·said contract. being attached hereto, for constructing
Teste :__c..._.__._.A.............B.....a.. ,.g.,_J...a....n....d...._______ (Seal)°
(SIGNED)
or otherwise improving a -road between 8.95 Mi,W.Tu.r~ev111e-

.

.

l,
.,\

.

---------------·(Seal)

CZ.f32· 1":J, Y!. H~, :Jfax C6:iinty T,1ne
and Bridges over WoJ~s Branch and Sandy Creek
upon certain terms and conditions in said contract more particularly
mentioned; and
Whereas., It was one of the conditions of the award of the "Owner"
pursuant to which said contract was entered into, that these· presents
shall be executed;

------------(Seal)
-------------(Seal)

(SEAL)

The Aetna Casualty & Surety Co, (Seal)
By_ _·=J~,.........E=•.__C.....,_r=a=i~~--------

(SIGNED)

Res • Vice ·· President.

¢SIGNED)
· Now., Therefore, The condition of this obligation is such, that if the
above bounden principal shall in all respects comply with the terms and,
conditions of said contract and his obligations thereunder, including the
"Specifications," "Special Provisions," "Proposal," and plans therein
referred to and made a part thereof, and such alterations as may be made
in said plans and specifications as therein provided for, and shall in-

Secretary.

Farm:Jn~+.on Ave.

Bonding ompany Street Address

Hartford, Conn.
City

State

....
.l

