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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2438
MARGARET FLINN HOWE, Appellant,
vers'lts

ETHEL 0. HOW:E, EXECUTRIX UNDER THE WILL OF
GEORGE HOWE, DfilCEASED A.!N'D IN HER
OWN RIGHT, AND OTHERS, Appellee.

PETITION FlOR APPIDAL.

To the Honorable Chief Justice a.nd Associate Justices of the
Supreme Court of Appeals:

Your petitioner, Margaret Flinn Howe, respectfully shows
unto the Court that she is aggrieved by a certain final decree
entered by the Chancery Court of the City of Richmond ·on
October 17, 1940, in the above cause, denying the relief prayed
for by her and dismissing· her bill.

ASSIGNMENTS OF ERROR.
2•

The Court erred in dismissing the bill and in not
""granting the relief prayed for therein on the following·
~ounds:

(1) Its conclusion was contrary to the law and the evidence,
and against equity and good conscience.
(2) It erred in not treating the purported divol'ce granted

·
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George Howe by the Arkansas ,Court on October 3, 1934, as
a nullity and :void under the laws of V~rginia.
( 3) It erred in holding under the facts in this case that the
appellant by waiting until the 10th day of July, 1936, had lost
her rights and was barred by !aches from maintaining this
action.

STATEMElNT OF FACTS.
This cause was instituted on July 10, 1936, by Margaret
Flinn Howe against Ethel ,C. Howe, as executrix under the
will of George Howe, deceased, and in her own right, and
others. The action was instituted for the purpose of protecting the rights of the appellant as the widow of George Howe,
deceased, and in order to obtain her legal share of said estate
as widow of the said George Howe.
The facts, as alleged by the appellant, disclose the following situation: Margaret Smyth Flinn and the late George
3* *Howe were married in Columbia, South Carolina, on October 27, 1903. After their marriage Dr. Howe and his
wife resided at Chapel Hill, North Carolina, where he was a
member of the f acuity and afterwards head of the Classical
Department of the iUniversity of North ·Carolina. About ten
years after their marriage Dr. Howe obtained a leave of absence from the University in order to study in Italy. During_
this period, in order to carry out a desire to write, appellant
lived in New York and after Dr. Howe's return from Italy
continued to reside there for a while with his consent and approval. During tl1is period they spent their Christmases and
summer vacations together until 1924, when Dr. Howe obtained a year's leave-of absence from the University, in order
that he might reside in New York with appellant and engage
in further study and writing.
After this leave of absence expired in 1925 both Dr. Howe
and appellant returned to Chapel Hill, where he resumed hiH
work at the University of North Carolina. Dr. Howe and
appellant lived together at Chapel Hill as man and wife until
June 14, 1934. During this period they purchased an attractive building· site near Chapel Hill, on which they built
an attractive suburban home, a substantial portion of the
cost thereof being contributed by appellant, although title to
.the property was taken in the name of Dr. Howe (R., pp.
749-756).

After commencement in June, 1934, Dr. Howe stated to
*his wife that he expected to travel some in the Middle
West and to do some research work and study in some
of the western univer~ities and told appellant that he thought
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that he would make the trip in easy stages by automobile. On
the 14th day of June, 1934, he left Chapel Hill, affectionately
bidding appellant farewell and promising to keep her advised of his whereabouts. He took with him only such clothes
and luggage as he would naturally take on a vacation and
did not by hint or otherwise leave any suspicion that he did
not intend to return.
.,,,..After his departure appellant recei~ed a number of communications from her husband from several points, keeping
her informed of his itinerary and the state of his health (R.,
pp. 681-707). After traveling about a week Dr. Howe wrote
appellant that he had reached Little Rock, Arkansas, where
he thought he would stop for a while and make this his headquarters, giving as his reason for stopping there that Little
Rock had good reads leading to various points that he wanted
to visit during the summer. At frequent intervals Dr. Howe
continued to write appellant, addressing her in affectionate
terms, giving her directions as to the upkeep of their home
and sending her money at regular intervals for the payment
of the servants and other household expenses. In none of
these letters was there any suggestion whatsoever that
5* Dr. Howe was •dissatisfied with his marital situation or
that he was doing anything except taking a summer vacation.
Suddenly and without warning and as a "bolt from the
blue'', so to speak, appellant on the 22nd day of August, 1.934,
received a letter from Dr. Howe which told her to receive the
news of what he was about to say in the letter calmly. In
this letter (R., p. 708) dated August 13, 1934, Dr. Howe informed appellant that the real purpose of his trip to Arkansas was that of obtaining a divorce. He also expressed
the hope that she would not contest the divorce.
This letter when received by appellant was the first intimation of any kiri.d which she had that Dr. Howe had any intention whatsoever of obtaining- a divorce and was also the
first intimation that while ostensibly on a vacation in Arkansas he was in reality there for the purpose of obtaining
a divorce.
Appellant was stunned and cruellv shocked that Dr. Howe
had perpetuated such deceit upon her and was mortified that
he had taken this means of advising her of his intention to
·
. · bring about a divorce.
Appellant immediately consulted Mr. Douglas McKay, an
attorney of Columbia, South Carolina, who was an intimate
friend of herself and.her family. At appellant's earnest request, Mr. :McKay agreed to go to Little Rock to see Dr.
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Howe in an endeavor to persuade him to abandon his purpose and *effect a reconciliation. He did go to Little
Rock, Arkansas, but was unsuccessful in his mission.
After he returned to South Carolina, appellant, although
greatly upset at Dr. Howe's action, still retained her affection for him and felt that it would be advisable for her to
see Dr. Howe in hopes that she could dissuade him from his
purpose to obtain a divorce. Since he had not expressed a:ny
desire for a separation before leaving, appellant felt it likely
if she could see him that a reconciliation could be effected.
Appellant then personally made a trip to Little Rock and
while here talked to Dr. Howe. While there Dr. Howe had
little to say and Mrs. Howe was unsu~cessful in her mission
and returned to Chapel Hill. While in Little Rock she was
never. served with summons, nor did she accept service at
any time, or make any appearance whatsoeyer in Little Rock
(R., pp. 606-607). (Also :Memorandum Opinion, p. 984.)
While in Little Rock appellant consulted Frank Chowning,
Esq., an attorney, and was advised by him then and later
that the Arkansas divorce, if granted Dr. Howe, would be
invalid and she would not be bound thereby (R., p. 615). Mr.
Chowning· further advised appellant after her meeting with
Dr. Howe that nothing· had transpired to bind her or to
7* make any divorce which Dr. Howe *might obtain valid,
and in his opinion she should return to North Ca 1·olina
and consult an attorney there. Appellant acted upon this
advice and. consulted Victor S. Bryant, Esq., of Durham,
North Carolina, who likewise advised her that a divorce oh.
tained by Dr. Howe in .Arkansas under the conditions would
be invalid and would be held by the North Carolina courts
to be a nullity. In order to confirm this opinion Mr. Bryant
wrote Mr. Chowning and another prominent lawyer of .Arkansas, both of whom confirmed his opinion that Dr. Howe's
divorce, granted as it was, without personal service of summons on his wife, the appellant, and without appearance on
lier part in the proceedings, was a nullity and would be void.
Immediately after testifying before the Arkansas court on
the 20th day of .September, 1934, Dr. Howe left Arkansas
and returned as quickly as possible by the most direct route
to Chapel Hill, North Carolina, in order that he might as soon
as possible resume his duties as head of the Classical Department of the University of North Carolina. This he did immediately upon bis arrival in Chapel Hill on the 24th day of
September, 1934. So urgent were Dr. Howe's plans to continue his duties at the University that he did not wait for
8* the divorce decree to be •entered. The decree, the record shows (R., p. 300) was not entered until the 3rd nay
of October, 1934.
.
6*
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-As shown without contradiction in the record and as found
in the Memorandum Opinion of the Judge of the lower court
appellant was not a party to the purported Arkansas divorce,
nor did she enter any appearance, or ever in any way become
a party to the Arkansas action~
It is too apparent to make it necessary to eneumber the
record with any detailed recitation of the evidence that Dr.
Howe was never a bona fide resident of Arkansas. His return to Chapel Hill was not unexpected by the University
authorities, he having made no arrangements whatsoever for
any substitute or successor, when he left to fill his important
position at the University. He did actually return and it is
now obvious that he had so timed his alleged residence in
Arkansas that it was necessary for him to lose only two or
three days at the opening of the fall term of the University
in September, 1934. The President of the University of North
Carolina (R., pp. 146-148), the Dean of the University (R.,
p. 96) and the members of his own department (R., pp. 110,
112,118) with whom Dr. Howe was most intimate, testified
9* that he at no time indicated to them that he *intended to
terminate his relationship with the University, or to take
up any residence in Arkansas, or that he intended to obtain
any divorce. Their understanding from him was the same
that he had given his wife that he was merely taking his
summer vacation by automobile. Indeed the recoril shows
(R., p. 63) that within a few .weeks of his return, to-wit: in
the early part of November, 1934, Dr. Howe voted as a citizen and resident of Orange County {Chapel Hill), North
Carolina, as he had always done.
After Dr. Howe's return to Chapel Hill, appellant consulted Mr. Bryant in Durham (located about twelve miles
from Chapel Hill) and told Mr. Bryant that she still had
hopes of being able to effect a reconciliation with Dr. Howe
and asked that ~fr. Bryant advise her of her rights and legal
status. She testified (R., p. 615) that Mr. Bryant advised
her that Dr. Howe's purported divorce was void and would
not be recognized by the North Carolina courts as sucb and
he advised her that she had the right to continue to look to
Dr. Howe for maintenance and support. Appellant testified
that she accepteq and relied upon this advice. She further
testified that thereafter Dr. Howe gave her money and paid
certain of her bills.
·
· Appellant testified that it was her desire to either effect a
reconciliation with Dr. Howe, or, if it became apparent
10* *that no reconciliation was possible, to work out,
through her .attorney, some fair agreement which would
insure her support and also protect her property rights. A p-
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pellant did not wish to institute any suit which might have
the effect of preventing a reconciliation, or which might have
the adverse and detrimental effect which would neces!'fflrily
follow if the legal fraud practiced on her by Dr. Howe were
exposed in a small college community. Appellant knew that
if such a suit were instituted Dr. Howe would find it difficult
to retain his position on the faculty.
.
The record further shows that during the fall shortly after
Dr. Howe returned to Chapel Hill appellant, through her attorney, Mr. Bryant, tried to arrive at some amicable settlement or adjustment with Dr. Howe. These negotiations were
continued for some time. During the months of January and
February and a part of March, 1935, appellant's atton1ey,
Mr. Bryant, was in attendance upon the North Carolina Legislature as representative from Durham County and while·
some efforts were conducted to arrive at a settlement or solution of the difficulties, nothing was accomplished during this
period.
During· a gTeat deal of this time appellant was iH. Dr.
Howe's letters to appellant during his sojourn in .Ar- _
11 * kansas * (R., pp. 685, 689, 696,. 698, 704) reveal that he
recognized the fact that the condition of her health was
bad and insisted that she have medical attention and that he
would pay the bills. AppeIIant 's condition, however, failecl
to improve in the fall of 1934 and became such that on March
19, 1935, it became necessary for her to enter the hospital.
Dr. Howe took her to the hospital, entered her as "-:Mrs.
George Howe" (R., p. 834), and she underwent a serious operation. On :May 2, 1935, she was able to leave the hospital
to return to her home for convalescence. The testimony
shows that she was still too weak and ill to attend to her owi1
affairs, but did have an understanding with Dr. Howe that he
would- work out some agreement relative to maintenance and
property rights with her attorney. The uncontradicted evidence shows that he left Chapel Hill without doing this and
without notifying appellant that he was leaving (R., pp.
618-19), although at the time appellant's attorney and Dr.
Howe's attorney had entered into negotiations_ and were having conferences in an effort to effect a satisfactory aml
amicable settlement. These were actuaJly in progress when
Dr. Howe left the state without notice.
In an effort to reach some settlement a written ~agree12* ment was prep~red by Dr. Howe's attorney during May;
. 1935, and submitted to appellant 1s attorney, Mr. Bryant.
Appellant notified Dr. Howe that she would not consent to
this agTeement for the reason, among others, that it did not
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protect her property rights in his estate. Dr. Howe, then unaccompanied by his attorney, came to appellant personally on
the late afternoon of June 5, 1935, and discussed the matter
and told her that he did not want the home· place or anything
in it; that he was giving it all to her and that he was going
to leave Chapel Hill. (As a matter of fact Dr. Howe had at
that time already put the title to the home place in appeUant 's
name though he did not apprise her of this. Later appellant found that he had arranged to have one-third of his salary deposited in the Bank of Chapel Hill to appellant's account. Neither of these facts were known to appellant on
June 5, 1935. Attention is here called to the fact that appellant testified that she had contributed largely to the build""
ing of the home.)
Appellant, who was still too weak from her recent illness
to feel capable of discussing the matter, asked Dr. Howe not
to leave Chapel Hill until the attorneys who were then negotiating could reach some agreement. Appellant at
13• that time told Dr. Howe *that she would not make anv
agreement with him without submitting the same to be"'r
attorney (R., pp. 618-19). As a matter of law she and Dr.
Howe could not have reached any binding verbal settlement,
or for that matter any written settlement without the observance of certain formalities (R., p. ·71).
Dr. Howe then promised appellant that he would not leave
Chapel Hill until an agreement had been made. He left appellant with. this definite understanding on the late afternoon
of June 5, 1935. Without making any further effort to adjust the maMer Dr. Howe without notice to the appellant or
her attorney sometime during the early morning of June 6,
1935, left Chapel Hill suddenly and without any intimation
of his intention to leave.
The last time appellant ever saw George Howe alive, or
could find out anything as to his whereabouts until after his
death, was at the time of their me~ting, above referred to, on
the late afternoon of June 5, 1935.
*
*
•
*
*
In order that the Court may have a comprehensive picture
of the facts in this case, it is now necessary to go •back
14"" to the year 1930. At that time Mr. and Mrs. Percy Eason, of New York, had a son, Donald, attending school
in Chapel Hill. On occasions in 1930 Mrs. Eason came to
, Chapel Hill, in -order to visit her son. ·while staying in
Chapel Hill as a stranger, Mrs. Margaret Howe, the appellant in this case, met Mrs. Eason. Appellant introduced Mrs.
Eason to a number ·of her friends and carried her to her
home. Later, Mrs. E·ason from time to time returned to
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Chapel Hill to visit her son and on each of these occasions
she and appellant, who had gTown to be close friends, saw a
great deal of each other and Mrs. E-ason on each of these
visits was welcomed to Mrs. Howe's home. It was on one
of these visits that Mrs. Eason met Dr. George Howe, being
introduced to him by her friend, Mrs. Margaret Howe, the
wife of Dr. Howe, and the appellant in this case.
The testimony in this case (R., pp. 525-6) shows that Dr.
Howe and Mrs. Eason soon became close friends and at various times were seen driving together around -Chapel Hill,
both in the daytime and in the nighttime. One of the servants
in the Howe home, Decie Taylor Baker (R., p. 483), testified
to other intimacies between Dr. Howe and Mrs. Eason. There
was also evidence from others to the same effect (R., pp.
424-5). During this entire period Mrs. Howe considered
15~ Mrs. Eason one of her closest *friends. We deem it unnecessary to detail at any length the evidence relating
to Mrs. Eason's various visits to Chapel Hill. The evidence
is cumulative that Dr. Howe and Mrs. Eason became very
close friends, and that Mrs. Howe, the appellant, thought that
she and Mrs. Eason were close friends.
'--- On June 8, 1935, just two days after Dr. Howe's early morning departure from Chapel Hill without notice on June 6,
1935, Mrs. Percy Eason, also without notice, separated herself from her husband, Mr. Percy Eason, and left New York
(R., p. 882). It developed in the evidence that on the 12th
day of June, four days later, Dr. Howe and Mrs. Eason met
each other at the railroad station in Memphis, Tennessee. Appellant has no evidence that this meeting was by pre-arrange' but it is difficult to believe that l\Irs. Eason traveling
New York City by train and Dr. Howe traveling from '
pel Hill, North Carolina, by automobile, chanced by mere
coinciden.Qe to meet in the railway station in Memphis.
Nor was it a coincidence that the two journeyed tog·et:her
from Memphis to Little Rqck and Mrs. Eason was introdu~ed
by Dr. Howe to his Arkansas divorce lawyer in Little R~)ck
(~R.,
p. /903). Thereupon arrang·ements were imrnedia1ely
ade for Mrs. Eason to procure an Arkansas divorce as
16* soon as the sixty-day Arkansas *residential requiremen ts could be fulfilled.
The record further discloses that Dr. Howe was in dailv
attendance upon },frs. Eason and both remained in Little R,)ck
until the sixty-day period had been completed and Mrs. mason's evidence could be submitted to the Court. Immediately
after the hearing and before the divorce was granted :o{._
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Howe and Mrs. Eason left Little Rock together (R., pp.
906-8).

By easy stages (R., pp. 908-10) they traveled from Little
Rock to Nashville, Tennessee, to Knoxville, to Danville, to
Raleigh and to Richmond, where they both registered at tlw
William Byrd Hotel. Mrs. Eason received notice that her
divorce had been granted on the 9th clay of October, 1935, and
testified that on the 11th day of October, 1935, a marriage
ceremony was performed between her and Dr. Howe in the
City Hall at Richmond! Virginia (R., p. 910).
.
The record further discloses that Dr. George Howe and
the then Mrs. Percy Eason Howe took an apartment on Monument Avenue in the City of Richmond (R., p. 912). It also
appears that they had a telephone, which was unlisted in the
telephone directory. They lived in Richmond until the 22nd
day of June, 1936, on which day Dr. Howe died. All of this
time Dr. Howe was on a year's leave of absence from
17* tho University. The testimony *of the University officials is that they did not know where he was, but ac.ting
under instructions from Dr. Howe had deposited his salary
to his credit in the Bank of Chapel Hill. From the 6th day
'of .June, 1935, until the nig·ht of June 22, 1936, when Mrs.
Percy Eason Howe phoned from Richmond to the University
authorities in Chapel Hill to advise them of Dr. Howe's death,
appellant had kept up an unsuccessful search for Dr. Howe
during· this period. Neither she nor anyone with the exception of M. E. Hogan, the acti':e head of the Bank of Chapel
Hi11, could locate Dr. Howe, or knew anything of his whereabouts. Appellant made unsuccessful efforts to learn through
Mr. Hogan where Dr. Howe was.
Appellant testified that she learned of Dr. Howe's death
indirectly from University officials and at the same time was
g-reatly surprised to learn that he was in Richmond. Immediately upon receipt of the news she caught the next train
to Richmond, in order, as she thought, to make necessary
funeral arrangements for the burial of her husband. To her
utter astonishment and horror she discovered upon reaching
'Richmond that her former friend, Mrs. Percy Eason, and Dr.
Howe had been married and were living together at the time
of his death.
This was in the early morning hours of June 23, 1936. Dr.
Howe was buried in Forest L·awn Cemetery on the 24th
18*'' day of *June, 1936. On the same day of the burial Mrs.
Percy Eason Howe produced and had probated in the
Chancery Court of the City of Richmond a paper writing
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purporting to be the will of Dr. George Howe, naming her as
sole beneficiary and executrix of his estate.
Within a few days appellant consulted attorneys and was
advised to institute this action, in order that she might protect
her property rights as the widow of the late George Howe.
The testimony showed that Dr. Howe left a personal estate
in Richmond of between $10,000.00 and $12,000.00, as well as
an interest in certain business property in Chapel Hill (R.,
p. 986).
This a:ction was instituted fifteen days after his burial and
on the 10th day of July, 1936. Counsel for appellant most
respectfully submit that far from being guilty of lacbes in
bringing this action any earlier action would have been immodest and undignified.

ARGUMENT AND AUTHORITIES.
Its conclusion was contrary to the law amd the evidence:,
amd against equity Oln·d good conscience.

The Trial Judge, in handing down his Memorandum Opinion, pointed ont (R., p. 988). "A most serious conten-·
19* tention is made by *the plaintiff here, in that she claims
that George Howe was never a bona fide resident of Arkansas, and that the di':orce decree was obtained by misrepresentation and fraud as to his bona fide residence so as to
give the .Arkansas court jurisdiction. If that be true, and
Margaret Flynn Howe neither appeared noywas served with
process, the Arkansas decree is not binding on the courts of
this state and may be treated as void. Dry v. Rice, )47 Va.,.
at page 337, citing Corvvn, v. Commowwealth, 131 A'a. 649"
(R., p. 988). Elsewhere in the Memorandum Opinion the
Court found:· ''While in Arkansas she (the appellant) was
not served personally with process and did· not appear by
counsel" (R., p. 984). While the Court found the above, as
well as a great many other facts, as contended for by the appellant, the case seems to have gone off on the question of
laches. Inferentially, it seems to counsel for appellant that
under the findings of the lower court and the law and the facts
that the appellant would have prevailed in the action, but for
the one question presented by the· plea of laches. For this
reason we would deem it a trespass upon the -Court's time
to discuss the g·eneral and more or less formal assignment
appearing· herein as '' Assignm~nt of Error No. 1" and wiH,
therefore, as concisely as possible devote the remainder of this
petition to Assignments 'Nos. 2 and 3. ·

Ma.rgarct F. Howe v. Ethel C. Howe, :mxe'x.
20*

*Assignnient

11

of Error No. 2.

The Court erred in not treating the purported divorce
grooted George Howe by the Arkansas Court on October 3,
1934, as a nullity anul void wnder the laius of Virginia.
From the uncontroverted facts in this case, we believe the
irresistible conclusion to be that Dr. George Howe never became a bona fide resident of Arkansas. Clearly he left North
Carolina with the full intention of returning. He left most
of his clothes and all of his books and other personal effects
at his home. He made no arrangements with anyone else to
take the classes in the department, of which he was the head
at the University of North Carolina (R., pp. 97-146). He did
not intimate to the University President, its Dean, or any of
his associates that he would be absent at the beginning of
the fall term in September. He made :µo application in 19B-1
for a leave of absence (R., pp. 97,110, 146-7). During his temporary absence in the summer of 1934 he continued to ·send
money to Chapel Hill to pay household expenses and wages
for servants. He retained directorships, committeeships
21 * and business connections in 4t,Chapel Hill and never did
one thing to indicate that he expected to remain away
from Chapel Hill.
On the contrary, Dr. Howe by positive statements left t.lie
impression on all of his associates that he would return at
the opening of school to resume llis work and the best evidence that it was hisintention to return lies in the fact that
he actually did return and resumed his work at the earliest
possible moment, losing only two or three days at the beginning of the session which were necessary to comply with
the Arkansas technicalities.
Attention is here called to the fact tha~ he voted in November, 1934, as a citizen and resident of Chapel Hill and as
shown in the evidence it is necessary for a person to have
been a resident and citizen of the State of North Carolina
for twelve months before voting· (R., pp. 68-9). Nothing in
the whole record discloses that Dr. Howe ever had the slightest intention of becoming an adopted citizen of the .State of
Arkansas and residing permanently therein. The nearest
he ever came to esta:.blishing himself as a citizen of Arkansas
was to. go to the post office and temporarily rent a box
22• for a period of about sixty days. *Incidentally, he explained this evidence away by telling appellant that in
traveling about he would receive her letters to him much

12

Supreme Court of Appeals of Virginia

more promptly as the post office could forward his mail to
him better than the hotels could (R., pp. ·684-5) ..
We have not ·understood even the appellee to seriously
arg·ue that Dr. Howe had the requisite degree of bona fides
to establish an Arkansas residence. He knew, as well as
any one else-or perhaps better, that he never became a resident of Arkansas. He was advised, not only by appellant's
attorney that his attempted procurement of a divorce under
a sixty day temporary residence in Arkansas was· a legal
fraud, but was also advised by Professor Fred McCall of the
University of North Carolina,;La.w Faculty, to whom he went
for consultation on this point, that bis divorce would not
stand up in North Carolina and that in his opinion the divorce was invalid (R., pp. 509-510). Another member of the
University of North ,Carolina Law F!aculty, Professor Robert
H. Wettach, well recognized in. North Carolina as an authority
on Domestic Relations, testified (R., p. 77), in discussing the
decision of State v. Herron, 175 N. C. 754, 94 .S. E., p·. 608,
that '' I think North Carolina is one of the few states that has
held consistently· that it will not recognize foreign di- ·
---- 23* vorces i<obtained without service of process or appear.____ ance. ' '
We think it permissible to argue that Dr. Howe himself
recognized the invalidity of his divorce, as shown by the
fact that at the time of his death he was making reg11lar contributions to appellant's support. Some contributions were
made personally untH he hurriedly left North Carolina on
June 6, 1935, and after that time upon directions personally
given by Dr. Howe before leaving one-third of his salary was
deposited in the Bank of Chapel Hill to appellant's credit.
This conduct is thoroughly inconsistent with tha.t of a man
who felt his divorce wa.s valid. On the contrary it shows
that a man, who had held a high possitio~1 on the faculty of
a well recognized u~iversity, was unwilling to permit any
issue to be raised which mig·ht involve the good faith of his
actions in securing a divorce wl1en he knew that he had
not acted in good faith. This affords some explanation as
to why he a,bruptly terminated negotiations with appellant
without notice and left Chapel Hill on the early morning of
,Tune 6, 1935. Another now very obvious reason why he did
not wait to make an agTeement is that he had prearranged
to meet· Mrs. Eason and marry her after obtaining a divorce
for her from Mr. Eason.
It is respeotfu.lly submitted that there was no *estab24 * lishment of residence in Arkansas, and the Trial ,Judg·e
in his :Memorandum Opinion has correctly set forth that
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Mrs. Howe was not served personally with process and further that she never appeared in the proceedings ,by counsel
(R., p. 984).
In the absence of a bona fide re§_idcnce and in the further
absence of PJ~J:§_Qn~l f:;ervice- _of process or appearance the
divorce would necessarily be void. It must be borne in mind
that this is not an acti~n to have the divorce decree set aside,
but an action in which the courts of this State are asked,
following an established line: of decisions, to treat as a nullity
a foreign divorce based upon legal fraud. Corvin v. Commmiwealth, 131 Va. 649; Humphreys v. Strong, 139 Va. 146; Dry
v. Rice, .147 Va. 331; Haddock v. Haddock, 201 U. S. 562;
.Atherton v. .Atherton, 181 U. S. 155; Bell v. Bell, 181 U. S.
175; Streitwolf v Streitwolf, 181 U. S. 179; Andrews v. Andrews, 188 U.S. 14; Holt v. Holt, U. S. Court of Appeals for
the District of Columbia, 77 Federal Reporter, 2nd Series,
p. 538; State v. Herron, 175 N. C. 754; Irby v. Wilson, 21
N. C. 568, and Pridgen v .. Pridgen, 203 N. C'. 533. The courts
of this state ha.ve uniformly held that divorces obtained under conditions as we have here are void and may be ignored.

*.Assignnien.t of Error No.

3.

The Court erred in, hold wnder the facts in this case that
the plaintiff by waiting until the 10th day of J1ily, 1936, had
lost her rights and was barred by laches froni rnaintainin,q
.this action.
The doctrine of. laches differs from the plea of the statute
of limitations in that in the latter a cause of action would
be barred by the passage of a statutorily· prescribed leng-th
of time. The doctrine of laehes operates where there bas
been an unexplained acquiescence, with knowldge of the facts,
and without valid excuse for an unreasonable lengib of time,
The distinction between the statute of limita.tions and lacbes
is tha.t when the statute of limitations is applicable the bona
fides of the delay is not given consideration, while the bar
of lacbes is applied only after a consideration of· the facts
in the particular case. No hard, fa.st, or definite rule is
laid down as to the passage of any definite length of time.
In litigation, gTowing· out of questioned divorces, the doctrine of laches, when applied, is usually invoked to protect
the innocent.
Appellant in this case has no quarrel whatsoever with
the la.w, as laid down in the cases of Dry v. Rice, 147
26* Va. 331, • Ilmn.plir-ies v. Strong, 139 Va. 153 or Hodnett
v. Hodnett, 163 Va. 649. vVe recognize the. principles
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laid down in those cases as to the doctrine of laches to be
the law as it is applicable to and fits the particular ciroumstances of those cases. We most respectfully submit, however, that there is not sufficient similarity of facts ,between
the instant case and the facts in those cases for them to be
cdntrolling in this instance.
The main case relied upon by appellee and eited in the
Memorandum. Opinion is the case of Dry v. Rice, 147! Va. 331.
In that case there seems to have been a bona fide residence.
In that case the wife, who had obtained a divorce in ~ foreign
state, returned to Virginia about two months after her divorce, which was granted on September 20, 1922, and remained '' around a year''. She testified that this was for
the purpose of looking after her property and renting it and
that she thereafter returned to Nevada and remained there
until she went to California and married her second husband. After the former wife had remarried and as late as
March 2, 1925, her former husband instituted the suit, attacking the foreign decree-a lapse of almost two and onehalf years after the former decree had been granted.
In the. instant case, the Arkansas court granted Dr. Howe
a divorce on the 3rd day of October, 1934. During the
27• fall •of 1934 appellant, not wishing to embarrass Dr.
Howe in his professional eonnections and hopeful of
e:ffecting a reconciliation, or at least an amicable property
settlement, did not maintain any action, but did attempt to
negotiate a fair maintenanc~ and property settlement. These
discussions continued into the spring and early summer of
1935. During part of this time appellant herself was ill. During her convalescence and while negotiations were actually
under way Dr. Howe, in violation of his promise not to leave
without reaching an agreement on the early morning of June
6, 1935., left N~rth Carolina and was never heard from again
during his lifetime by appellant. Appellant did make diligent
efforts to contact l1im a.fter the 6th day of June, 1935. There
was only the period ,between Oc.t.o;ber 3, 1934, and June 6,
1935, or approximately eight months, in which any action
could have been instituted. It is respectfully submitted that
under the laws of the State of North Carolina no appropriate
action could ha.ve been brought as during this period Dr.
Howe was contributing to appellant's support, which would
have prevented any action for maintenance. Appellant had
no right to maintain an action for her property right in
28* Dr. Howe's estate until bis death. *Attention is here
called to the fact that the basis of this action is to establish a widow's rights in the estate of Dr. Howe and this ac-
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tion could not have been instituted until after his death. Certainly the appellant cannot be chargeable with failure to institute any action against Dr. Howe after his departure from
North Carolina on June 6, 1935, since he was not in North
Carolina and appellant did not know where he was.
Certainly it would be inequitable to dismiss appellant's
case because of her failure to bring any suit against .:Mrs.
Percy Eason Howe so9ner than she did. The evidence dis-·
closes that even after a. diligent effort to locate Dr. Howe,
who was then residing out of North Carolina, she had failed
to locate him and did not know until after his death tha,t
Mrs. Percy· Eason Howe claimed to ,be the widow of Dr.
George Howe, nor was it any. fault of the appellant that she
did not know where Dr. Howe was residing during all of this
time (R., pp. 621-623).
If counsel for appellant have rightly understood the nature of the action which they have !brought, it has been instituted for the purpose of preserving a.nd protecting appellant's interest as the widow of Dr. George Howe. She did
not become a. widow until June 22, 1936, a.nd this action
29• was instituted on July *10, 1936---seventeen days after
his tleath and fifteen davs after his burial.
Should appellant be charg·ed with laclies because of her
efforts to negotiate a settlement out of court between herself and Dr. Howe instead of pursuing· her remedy in the
courts and thereby causing publicity and injury to his reputation at the University and in Chapel Hill generally! Nor
should laches apply to the period after he left Chapel Hill
from June 6, 1935, until his death in Richmond on June 22,
1936. He was absent from North Carolina during the entire
period. Appellant was unable to ascertain his whereabouts
during this time. None of his associates at the University,
'or his friend~ in Chapel Hill, knew where he was. He was
on a leave of absence from the University until Septemb~r,
1936. Appellant received. one-third of his salary during this
period and until his death. · She had every reason to expect
that he would return to the University after the termination
of his leave of a.bsence. His rig·hts could not have suffered
under the North Carolina law during· Dr. Howe's absence
from the state and when his whereabouts were unknowncertainly the State of Virginia, under the doctrine of
30,i;c comity, should not invoke the *doctrine of laches against
appellant during this period.
The statement in the Memorandum Opinion (R., p. 989)
refers to the death of "Mr. Moran", the friend, business adviser and manag·er of George Howe's affairs, as one of the
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reasons for dismissing· appellant's bill on the ground of
laches. The learned Chancellor was doubtless referring to
M. E. Hogan ( the President of the Bank of Chapel Hill 'Yhere
Dr. Howe carried his bank account) who was drowned in the
summer of 1936. We submit that there is nothing in the
record to show that his testimony, if living, would have been
of a.ny value to the appellee on the question of laches, or on
any of the material issues involved in. this case.
We respectfully submit that under no theory of equity
can it be held that the doctrine of laches prevents the maintenance of this ac.tion. See Carlin v. Bacon, 69,' A. L. R., p. 1.
As set forth in some of the decisions, the doctrine of laches
is designed to prevent one person from unreasonably delaying the institution of an action while the status of the
other party changes and is usually invoked to prevent injustice being· done the innocent. In this case, appellant did
not know that Dr. Howe had made or contemplated
31 «< making any *change in his marital status and most respectfully asserts that if the doctrine of laches protects
the innocent that it cannot be invoked by the appellee in
this case. The innocence of the appellee, who left her own
husband, and while pretending· friendship for the appellant
took her husband away from her and quietly married him,
is hardly a type of innocence which should be commended
iby a court of equity.
For the foregoing· reasons and for other errors apparent
on the face of the record, your petitioner respec.tfully prays
tha~ she be granted an appeal from the decree and judgment
aforesaid and that the same be reviewed and reversed and the
relief may be afforded her prayed for in her bill.
Your petitioner adopts this petition as her brief and avers
that. on January 15, 1941, a copy of the same was delivered
to David J. Mays, Esq., attorney for the appellee .in this
cause, and petitioner requests that she ma.y be permitted
to supplement this petition by an oral statement of the reasons for granting the appeal and for reviewing and reversing
the decree and judgment complained of.
Respectfully submitted, this 9th day of January, 1941:
MARGARET FLINN HOWE,
By PEYTON, BEVERLEY, SCOTT
& RANDOLPH,
VICTOR .S. BRYANT,
Attorneys for Appellant.
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*The undersigned, attorney at law prac.ticing in the
Supreme Court of Appeals of Virginia, doth certify
that in his opinion there is error in the final decree and judgment complained of in the foregoing· petition and for which
the same should be reviewed and reversed.
32*

R. C. PEYTON, JR.,
Travelers Building, Richmond,
Virginia.
Received January 15, 1941.
M. B. W A.TTS.

February 27, 1941. Appeal awarded by the court. Bond
$300.

M.B.W.

RECORD
VIRGINIA:
Pleas before the J udgc of the Chancery Court of the
City of Richmond, the 17th day of October, 1940.

Be it remembered, that. heretofore, to-wit: On the 10th
day of July, 1936, came the complainant, Margaret Flinn
Howe, by counsel, and sued out of the Clerk's Office of the
Chancery Court subpoenas in Chancery against the defendants, Ethel C. Howe, as executrix of the estate of George
Howe, deceased, and in her own right as legatee and devisee
under said will, Henry M. Cabell, .Jr., W. Wymond Cabell
and Basil M. Jones, partners, trading under the name of
Branch, Cabell & Company, direc.ted to proper officer, and
returnable to third Monday in ,July, 1936, which subpoenas
in Chancery and returns of the officer thereon are in due
form.
·
And at another day, to-wit: At rules held in the Clerk'i:;
Office of said Court, on the third Monday in .July, 1936, came
the complainant, by counsel and filed her bill, with Exhibits
therewith, which are in the words and fig-ures following, to~
wit:
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BILL.
Virginia:

·i~; _.

In the --Ch~oory Court of the City of Richmond.
Margaret Flinn Howe
'I).

Ethel C. Howe, executrix,. under the will of George l;Iowe,
deceased,. and others.
To the Honorable William A. Moncure, J ndge:
Your complainant, Margaret Flinn Howe, repage. 2 } spectfully represents unto the court the following
case:
-1. That your complainant, who before her marriage was
Margaret Smyth Flinn, was married in Columbia, South
Carolina, on October 271 1903, to George Howe, then pro- _
fessor of Latin at the Umversity of North Carolina, at Chapel
Hill, North Carolina. , Your complainant and the said George
Howe were married by Doctor John William Flinn, then a
minister of the Presbyterian Church, Chaplain and head· of
the Department of Philosophy at the University of South
Carolina. No marriage license was required by the State of
South Carolina at that time and it is impossible for complainant to provide the usual certified copy of the -marriage license, showing this marriage. This marriage can be established by numerous witnesses present on that occasion. Said
marriage having ·been performed in strict conformity to the
laws of. the State of South Carolina in force at the da.te
of said marriage.
2. After said marriage your complainant and her said husband established their home and marriage domicile at Chapel
Hill, North Carolina, where George Howe was a member of
the faculty of the University of North Carolina and continued as such until he resigned therefrom about a month
prior to his death on June 22, 1936.
3. That _during the month of June, 1934, Dr. Howe stated
to your complainant that he expected to take a vacation
throu~h the Middle West. Tha.t complainant received a number of letters and cards from Dr. Howe, stating that he was
at different places in the Middle West and some
page 3 ~ time during the month of August, 1934, complainant
· l'eceivetl a. letter from Dr. Howe, stating that he had
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instituted an action for divorce in the State of Arkansas, on
the gTound of incompatibility. That this was the first suggestion that complainant ever had that Dr. Howe even contemplated a divorce and she did not know from anything
that he had said or written that he had instituted any such
action in Arkansas, or elsewhere. That your complainant
then went to Arkansas for the purpose of dissuading Dr.
Howe from his purpose. She was unable to do so and then
consulted an attorney in Arkansas as to the effect of the
divorce obtained under such circumstances in Arkansas. Said
attorney advised yc,ur complainant to pay no attention to
the proceedings in Arkansas, as such proceedings had no
validity or ibinding effect upon her, due to the fact the domicile of both your complainant and Dr. Howe was at Chapel
Hill, North Carolina and for this reason the courts of Arkansas could obtain no legal jurisdiction over the parties in divorce proceedings instituted in that state, and for the further
reason that no notice or summons had ever been served on your
complainant. Acting. upon this advice your complainant
then returned to her home in Chapel Hill, North Carolina,
and consulted her North Carolina attorney, who confirmed ·
the opinion given to her by her attorney in Arkansas. Your
complainant .bad no legal notice or process ever served upon
her: either in North Carolina or in Arkansas and she entered
no appearance in the suit filed in said State of A"rkansas,
either personally or by counsel and no pleadings were filed
iu her behalf in said suit.
4. Dr. Howe returned to Chapel Hill. North
page 4 ~ Carolina on or a·bout September 20, 1934, and resumed his duties as head of the Classical Department at the University of North Carolina and continuouslv
resided there until in· June, 19'35, wben he obtained a sici{
leave for one year and left 8hapel Hill ostensibly for his
health, during all of which time he contributed a substantial
portion of his salary from the University of North Carolina
to your complainant.
Your complainant was told by her husband after his return from Arkansas in September, 1934, that he obtained a
divo11ce in the courts of Arkansas. Your complainant advised her husband. however, that· she did not recognize this
divorce and had her attorney specifically notify him that.
this alleged divorce was void and had no binding force or
effect upon her. That after this notice was given him bv
her attorney tl1e said George Howe continued to contribute
substantial portions of his salary from the Universitv of
North Carolina to your complainant for her needs and left

Supreme Court of Appeals of Virginia

20

instruction:; with the authorities of the University of North
Carolina to make such payments after he left on his sick
k·avc in i9B5. Your complainant heard nothing from him
after he left Chapel Hill, North Carolina, in June, 1935, and
ltad no knowledge of his whereabouts until she learned
through a friend in North Carolina on June 22, 1936, that
Dr. Howe had died in the City of Richmond, early that morning·. She immediately came to Richmond from Washington,
D. C., where she had been temporarily residing with her sister, and expected to take his body to the old family burying·
ground in South Carolina, which· she had promised him to
do and learned for the first time of a purported marriage
between Dr. Howe and Mrs. Ethel C. Eason, whom
page 5 ~ your complainant had known previously as the wife
of Percy Eason of the City of New York.
5. Your complainant also learned for the -first time that
Mrs. Eason had supposedly obtained a divorce from her husband, Percy Eason, in September or October, 1935, and was
purported to have come to Richmond almost immediately
thereafter, to-wit: on October 11, 1935, and married com. plainant's husband George Howe. Upon discovering these
conditions upon her arrival in Richmond complainant rather
than have a scene a.t the funeral of her husband, whose
memory she still cherises, wrote a letter to Mrs. Ethe1 C.
Howe, telling her that she was yielding none of her legal
rights, but accepted t.he a.rrang·ements to avoid a scene for
the time being and she and her sister attended his funeral
at Forest Lawn Cemetery on .June 2'4, 1936,.
6. That yo1w complainant is informed, and believes and
Ro alleges, that on the same date, to-wit: on the 24th day of
,Tune, 1936, Mrs. Ethel C. Howe presented for probate in
this Honorable Court what purported to be the last will and
testament of Dr. George Howe; that a. copy of said last will
and testament is filed herewith, marked '' Exhibit No. l" and
prayed to he read a.s. a pa.rt hereof. The said wm was dated
October 22, 1935, and provided, after the payment of his
debts, funeral expenses, etc., that the rest of his property, real
mid personal, should go unconditionally to "my beloved wife"
Ethel C. Howe, to use or dispose of as she may see fit and
in event that she should prcdecea.se him that it should go
to her son, Donald Haines Eason. The said George Howe in
said will named the said Ethel C. Howe as execu11age 6 ~ tri:x and requested that no security be requirerl
of her as suc.h. Slle qualified as executrix in this
Honorable Court on June 24, 1936~ and entered into bond
in the penalty of $30,000.00, without any security thereon.
1
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In filing the copy this will complainant. does not concede the
legality or the binding effect of the provisions made therein
for the said Ethel C. Howe, but on the contrary denies the
validity of said will and reserves the right to institute other
proper and appropriate proceedings to test the validity of
said will.
7. Your complainant avers, believes and so charges that
the alleg·ed divorce, obtained by the said George Howe from
complainant in 1934 in the State of Arkansas was absolutely
void, null and of no effect, for the reasons above stated herein
and because at the time of said divorce the saig. George Howe
ancl your complainant were actual bona fide residents of
Chapel Hill, State of North Carolina, which was their actual
legal domicile at the time the said divorce was obtained;
that the Arkansas court had no legal jurisdiction to decree
a divorce against your complainant in favor of the said George
Howe; that the grounds upon which an aihsolute divorce was
decreed by; said court did not constitute grounds for an absolute divorce, either in the State of North ,Carolina or in the
State of Virginia; that the said George Howe was never
legally domiciled in the State of Arkansas, but went to said
State solely and entirely for the purpose of attempting to
obtain a divorce from your complainant and your complai~ant is informed and believes that even while supposed to be
in the State of Arkansas he was traveling elsewhere and writing your complainant from other parts of the connpage 7 ~ try; tliat your complainant never recognized in
any way the validity of said divorce, but continued
to consider herself as his wife and to be recognized as such
by the mutual friends and acquaintances of herself and her
said husband.
8. Your complainant believes and so charges that she is
the true and lawful widow of the said George Howe and as
such is entitl,ed to the widow's rig·ht in all of the property,
of which he died seized and possessed, or to which he is in
anywise entitled.
9. Your complainant believes and so charges that the said
Ethel C. Howe. described as the wife of the said George Howe,
in his last will and testament, is not the true and lawful
widow of the said Geor~:e Howe and that the marriag-e entered
into between her and the said George Howe as wholly illegal
and invalid, ,because no legal divorce had ever been obtained
for the reasons 11ereinbefore set out and said Ethel C. Howe
iR entitled to no share or rights in bis estate or property.
10. Your c.omnlainant believes and so charges that the
said George Howe up to the time of his death transacted his
1
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brokerage. business through the firm of Branch Cabell &
Company, brokers of this city and had deposited with them
certain stocks, bonds and other neg·otiable securities, as collateral and for safekeeping, or otherwise, stock, bonds and
other securities of considerable value, the exact amount of
which is to your complainant unknown.
11. Your complainant believes and so charges that the
home of the said Ethel C. Howe, prior to her alleged mar·. riage with the said George Howe., was in the City of
· page 8 ~ New York a.nd that she has, so far as your complainant is inf~rmed, always been a citizen and
resident of the State of New York, and your complainant
believes that she will remove or transfer all of the stocks,.
bonds and other securities, as well as all other personal property, of which the said Georg·e Howe died seized and possessed, with her to her home in New York City.
12. Your complainant is informed that in qualifying as
executrix of the estate of the said George Hbwe, the said
Ethel C. Howe was not required to give any security as such.
She believes and so charges that it is necessary, in order to
protect her rights in said estate, that the said Ethel C. Howe,.
as executrix of said estate, should :be required to give proper
security, for the ·faithful performance of her duties as such
executrix, in order t.o have the same forthcoming to meet the
judgment of the court in this cause and tha.t until such security is given, that the said Ethel .C. Howe shonld ·be enjoined and restrained from disposing· of any portion of the
estate, and that Branch Cabell & Company, brokers, should
be also enjoined and restrained from delivering to her or
transferring any of the securities in their hands, belonging
to the said George Howe or his estate.
On cpnsideration whereof, and for as much as your complainant is without remedy save in a. court of equity, your
complainant prays that the said Ethel C. Howe, as executrix of the estate of George Howe, deceased and in her own
rig-ht as lega.tee and devisee under said will, may be made
a party defendant to this bill, and required to answer the
same, but not under oath, whfo.h is hereby expressly waived,
that Henry l\L Cabell, ,Jr., W. Wymond Cabell and
page 9 }- Basil M. ,Tones, partners, trading under the name
of Brancl1 Cabell & Company, may be also made
parties defendant to this suit and required to answer the
same; but not under oath, which is expressly waived as to
each of them; tl1at proper process may issue; that the rights
of your complainant, as the widow of the said George Howe,.
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deceased, in the estate of which he died seized and possessed
in the State of Virginia and all other property, which may
come into the hands of the said Ethel C. Howe, as executrix
under his will, may be ascertained and determined and pa.id
to her; that your complainant may be declared the true and .
lawful widow of the said George Howe,· deceased; that the
estate of the said George Howe may 1be administered under
the directioi:i of the court in this cause and no payments or
distributions may be made therefrom, except by a decree of
the court therein; that the said Ethel C. Howe, as executrix,
may be .required to give ample and sufficient security on her
bond, in order to preserve said estate ~nd protect the rights
of your complainant therein ; that should the said Ethel C.
Howe, as said executrix, fail to provide the necessary security
on her bond, as required by the court, that the court will require her to deposit to the credit of the court in this cause,
or in the hands of someone appointed ,by the court for the
purpose, all of the property, of every character and description, belonging· to the estate, to be administered by the court
in tpis cause ; that an injunction may be awarded your com·plainant, enjoining a.nd rest.raining the said Ethel C. Howe,
as executrix of the estate of George Howe, and in her own
right as leg·atee therein, from selling, transferring, converting or otherwise disposing of a.ny portion of said
page 10 ~ estate, but to hold the same, subject to the order
of this court in this cause; that the said Henry M.
Ca,bell, Jr., W. Wymoncl Cwbell and Basil M. Jones, or any
of their employees or agents, may be enjoined from selling,
transferring or delivering to the said Ethel C. Howe, as
executrix, or in her own right, any stocks, bonds, collateral
or other securities, now in their hands or in their possession,
belonging to the said George Howe, or his estate, but shall
hold the same until the further order of this court; that the
said Et'hel C. Howe be required to forthwith file a complete
inventory of all property, of every character and description,
of which the said George Howe died seized and possessed,
whether the same bas been received in her possession or not;
that a.U proper accounts be taken and inquiries directed; and
tha.t all such other, further a·nd general relief may be afforded
your complainant. as the nature of her case may require or to
equity shall seem meet.
And your complainant will ever pray, etc.

MARGARET FLINN HOWE.
VICTOR BRYANT,
R. E. PEYTON, JR.) p. q.
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State of Virginia,
City of Richmond, to-wit:
This day personally appeared before me Myra Penick, a
Notary Public in and for the City aforesaid, in the State of
Virginia, J\farg·aret Flinn Howe, who, after being first duly
sworn, deposes and says, that the statements contained in
the fore going bill are true, so far as made of her
page 11 ~ own knowledge and so far as made from information derived from others, she believes to be true.
Given under my hand this 9th day of July, 1936. ·
MYRA PENICK,
Notary Public.
(Exhibit No. l filed with Bill.)

WILL OF GEORGE HOWE, DECEASED.
Richmond, Va.
Oct. 22, 1935.
I, George Howe, now of Richmond, Va., and formerly of
Chapel Hill, N. C. being sound in mind and memory, declare
this to be my last will and testament, superseding and cancelling· any and all documents of like nature which I may
have made prior to the present date (Oct. 22, 1935.)
1. I direct that all my just debts and my funeral expenses
be paid out of my estate.
2. After the payment of such debts and expenses, the residue of my property of every description, both real and personal. of which I may die possessed, I give and bequeathe
unconditionally to my beloved wife, Ethel C. Howe, to use
or to dispose of as she may see fit. ·
.
3. In the event that my beloved wife, Etllel C. Howe, should
die before I do, I give and bequeathe to her son, Donald
Haines Eason, the residue of my estate after all debts and
funeral expenses shall have been paid.
4. I name as executor and administrator of my estate my
beloved wife, ·Ethel C. Howe, a.nd direct that she
page 12 ~ ibe excused from giving bond or security in sucl1
capacity. In t.be event that she die before I do, I
name the Bank of Chapel Hill, Chapel Hill, N. C. as executor
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of this will, recognizing its right to the usual fees for such
service and the cost of giving security.

GEORGE HOWE.
Witnesses:

C. P. BALDERSON,
J. G. LUMPKIN,
THELMA HARDIE.
Virginia:

In thei Chancery Court of the City of Richmond, the 24th day
of June, 1936.
A paper writing bearing date the 22nd day of October, 1935,
purporting to be the last will and testament of George Howe,
deceased, was this day produced to the Court and offered
for proof.
It appearing to the Court that the said George Howe was
a resident of the City of Richmond, and that he departed
this life on the 22nd day of .June, 1936; and J~ G. Lumpkin
and Thelma Hardie, two of the subscribing witnesses thereto,
being first duly sworn, severally deposed and said that they
were present together at the same time, and in the presence of
the said George Howe, when he, the testator, signed, acknowledged and declared the said paper writing to be his will, and
that at. the request of the testator, in his presence, and in the
presence of each other, they, and each of them., signed their
names as ·attesting witnesses, thereto, and they further deposed and said that the said Georg·e Howe was of
l)age 13 } sound mind and memory, and ca.pa ble of making a
will.
Thereupon the said pa.per writing bearing date the 22nd
day of October, 19·35, is established and ordered to be recorded
as and for the true last will and testament of the said George
Howe, deceased.
On the mot.ion of the Executor named in said will, she was
permitted by the Court to aualify as such; thereupon Ethel
C. Howe, named in said will as Executor thereof, this day
appeared in open Court, made oath as the law directs, and
entered into and acknowlede.·ed a 'bond a.s such Executor in
t.be penalty of Thirtv Thousand Dollars, p,aya1ble and conditioned according· to law, but without security, the said will
directing that none should be required of her.
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And certificate is gTanted the said Ethel C. Howe for obtaining a probate of the said will in due form.

Teste:
CHAS. 0. SAVILLE, Clerk.
A Copyy

Teste:
CHAS. 0. SAVILLE, Clerk..
ORDE"R OF .AUGUST 16, 1936.

This day came Ethel C. Howe, individually and
page 14 ~. as Executrix under, the Will of Georg·e Howe, deceased, by counsel, and asked leave to file her answer a.nd eross-bill to the bill of complaint, which leave was
granted and said answer and cross-bill filed; thereupon counsel for said Ethel C. Howe moved the court for an injun0tion
against complainant, M:.argaref. Flinn Howe, on the grounds
and for the purposes set forth in said cross-bill; came also
counsel for said complainant, Margaret Flinn Howe; and the
motion for an injunction against said complainant was argued by counsel.
Whereupon, it appearing from the prayer of said crossbill, duly verified, that said Margaret Flinn Howe has title to
the residence of the Ia te George Howe, and possession of the
personal property therein contained at the time of the conveyance of said residence property to her, and that she l1as
received the sum of $1,184.26 through assignment of a portion of the salary of the said George Howe, and that the· said
complainant acquired title or possession of such money ancl
other property through a property settlement agTeement bet.ween her and the said George Howe, and that said money
and other property may be dissipated by said Margaret Flinn
Howe ·before the conclusion of this suit;
In consideration whereof. an injunetion is awarded the
said Ethel C. Howe, individually and as Executrix· under tl1e
Will of George Howe. deceased, enjoinin2" and restraining·
the said Margaret Flinn Howe, from selling, transferring,
conveying·, or placing- any liens upon that certain real estate
known
The Buttons". H residential propertv located at
or near Chapel Hill, North Carolina, formerly the residence

as ''
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of the late George Howe, and iby him conveyed to
the said Margaret Flinn Howe, and further enjoining and restraining the said Margaret Flinn
Howe from selling·, ttansferring, removing or placing any
liens upon said personal property which belonged to the said
George Howe and located on said real estate at the time of
said conveyance, and further enjoining and restraining the
said Margaret Flinn Howe from checking upon or removing
from the Bank of Chapel Hill, Chapel Hill, North Carolina,
any portion of said fund, amounting to $1,184.26, received
by her through assignment of a portion of the salary of the
said George Howe, and deposited to her account in said
bank.
·
This injunction shall terminate on the 7th day of October, 1936, at twelve o'clock Noon, unless sooner enlarged,
dissolved or extended.
But this injunction shall not become effective until the
said Ethel C. Hill, or some one for her, executes a bond before the Clerk of this Court, with security to be approved
by the Clerk in the sum of Five Hundred Dollars, conditioned to pay all costs and damages sustained by the said
Margaret Flinn Howe, in the event this injunction is hereafter dissolved.
·
And the cross-bill is sent to rules to be matured as the
law provides.

page 15

~

ANSWE·R AND CROSS-BILL OF ETHEL C.
HOWE IN HER OWN RIGHT AND AS
EXECUTRIX UNDER. THE WILL OF GEORGE
HOWE, DECEASED.

page 16

~

Filed by Dee-ree of Aug-. - 18, 1936.
The answer and cross-l.)ill of Ethel C. Howe, in her own
1·igl1t and as Executrix under the will of George Howe, deceased, to a :bill of complaint filed against her in the Chan·cery Court of the City of Richmond iby Margaret Flinn Howe~
complainant.
This respondent, reserving· to herself the benefit of all
just exceptions to t.he said bill, for answer thereto, or to
so much thereof as she is advised that it is material that
she should answer, answers and says :
1. Tha.t your respondent lias been informed and believes
tha.t complainant and George Howe were married in Columbia, South Carolina~ on October 27, 1_903, and that he was
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a member of the faculty of the University of North Carolina at that time, but cannot affirm nor deny the other allegations of fact set forth in Paragraph 1 of complainant's
bill.
2. That it is true thaf complainant and George
page 17 ~ Howe established their home and marital domicile
at Chapel Hill, North Carolina, where George
Howe was a member of the faculty of the University of North
Carolina, and that Georg·e Howe continued to be a member
of the faculty of the University of North Carolina, except dm·ing the period of his absence in the State of Arkansas, and
until June, 1935, as hereinafter set. forth, but that he was
not a member of said faculty at the date of his death, which
was June 22, 1936, as he had resigned as a member of said
faculty on January 31, 1936. The complainant, however, was
not a resident of Chapel Hill, North .Carolina, during this
entire period, as she left the said George Howe in the year
1910 and removed to New York, where, the respondent is informed and believes, she maintained her residence separate
and apart from her husband for a period of about fifteen or
sixteen vears.
3. That your complainant does not know what statements
George Howe made to complainant during the month of tT une,
1934, and may not know the contents of the letters he wrote
to the complainant, but your respondent does know that
George Howe left the. State of North Carolina because bis
domestic life l1ad become intolerable, because he was in a
highly nervous co11dition, was suffering from a very baffheart, and was mentally depressed because. of bis unhappy
home life, and that he left with the intention of establishing
his domicile in Arkansas, with the purpose of quitting- bis
work at Chapel llill and devoting bis energies to authorship
in the State of Arkansas. At that time George Howe realiicd
that he could not possibly live with the complainpage 18 ~ ant as man and wife, and that the only remedv
was to obtain a divorce from her. During the
tire period of two months required by Arkansas law to give
jurisdiction to Arkansas courts for the purpose of divorce,
and for some time thereafter, George Howe remained in the
State of Arkansas and did not go outside the State of Arkansas at any time during said period. Your respondent does
n<!t kno,': whether or not complainant was served personally
with notice of the pendency of the Arkansas divorce proceeding instituted by George· Howe, but has been informed
and believes, and therefore charg·es that complainant expressed her willingness for him to obtain such a divorce after
George Howe had removed to Arkansas, and that she there-

en-
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after went to the .State of Arkansas and employed counsel,
had sundry conferences personally, or through her attorney,
with George Howe, or his attorney, concerning his divorce
proceeding, and was fully a.ware of the nature of the complaint and all that was going· on in the State of Arkansas in
connection with the divorce proceeding. Your respondent
does not lmow what advice complainant received from her
attorneys, but your respondent states that she is not bound
by conclusions of law arrived at by counsel for complainant.
Your respondent further states that George Howe established
his residence in the State of Arkansas and remained there
for a period of two mouths or more before instituting his
divorce proceeding against complainant; that the pleadings
in said divorce proceeding· alleged grounds for divorce deemed ·
sufficient under Arkansas law; that evidence was taken in
Arkansas ore tenus; that depositions were given by members
of the faculty of the University of ,North Carolina who had
known both George Howe and the complainant for many years,
all of which substantiated the allegations in said pleadings,
and upon which a decree was entered by an Arkansas court
of proper jurisdiction, awarding George Howe an
page 19 ~ absolute divorce from complainant on the 3rd day
of October, 1934. A duly certified copy of the decree in said case is hereto attached, marked '' ]Jxhibit A'',
and prayed to be read as a part of this answer and cross-bill.
4. That in September, 1934, George Howe did return to
Chapel Hill, North .Carolina, as alleged, and endeavored to
work out a property settlement with the complainant, George
How·e having been advised by counsel that while the divorce
obtained by him in the State of A.rkansas was valid, it could
not, of necessity, determine the property rights of the parties
in North Carolina. He continued to negotiate the terms of
such property settlement with eomplainant until June, 1935,
all of which is more fully outlined hereafter. During that
period of time he attended his classes at the Universitv of
North Carolina. His return to Chapel Hill in Septerriber,
1934, was occasioned not only by his desire to work out a
satisfactory property settlement with complainant, but because complainant herself earnestly solicited his return to his
· work at the University of North Carolina, and voluntarily
promised that she would leave Chapel Hill if her presence
there would embarrass George Howe or interfere with his
work at the University.
However, after his return from Arkansas in September,
1934, complainant continued to reside in Chapel HiH until
George Howe left Chapel Hill for the last time in June, 1935,
although during· said period they did not cohabit together
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as husband and wife. Your respondent does not know, as alleged by complainant, whether or not complainant had knowledge of George Howe's whereabouts from June, 1935, until
his death, nor does she know whether or not compage 20 ~ plainant had knowledge of Dr. Howe's second marriage during that period. However, responde11t
does know that George Howe believed that complainant had
entered into a valid property settlement agreement with him,
that she had accepted the property which passed to her by
virtue of said settlement, and that he felt that their relationship was :finally ended so that no further communication. between them was necessary.
Complainant alleges that George Howe left Chapel Hin
in June, 1934, '' ostensibly for his health'', when she had full
knowledge that he was in wretched health at the time; that
he was worn out with domestic trouble; and that for his own
health and peace of mind it was necessary for him to leave
Chapel Hill and go somewhere where his whereabouts would
not be known to complainant, so that he could have peace
and quiet.
During the period from September, 1934, to June, 1935,
Georg·e Howe and his attorney negotiated with complainant
and her attorney for a property settlement between George
Howe and complainant. George Howe at that time had fee
simple title to a fine residence at or near Chapel Hill, located
on Button Road, and known as "The Buttons". This residence was worth from $12,000.00 to $15,000.00, and was subject to a deed of trust securing payment of the sum of
$7,000.00, which, however, had been curtailed to the sum of
$4,500.00 by June, 1935. .George Howe also owned a onethird undivided interest in a building located on Franklin
Street, in Chapel Hill, North Carolina, which building was
rent~d out for stores, and which was subject to a deed of trust,
your respondent is advised, in the sum of $18,000.00, or more,
leaving· a doubtful equity in the property. ,George
page 21 ~ Howe was the owner also of some stocks and bonds~
furniture, portraits, and other household effects.
Negotiations for a property settlement between Georg·e Howe
and complainant continued over a period of months. Georgl~
Howe's attorney drew up an agreement which was submitted ·
to Victor Bryant, attorney, of Durham, North Carolina, w]10
was then, and still is, counsel for complainant, and who ir,;
one of counsel for complainant in this s1:1it; the said attornev
made some revision of the proposed agreement and, as r,;_
vised, it provided that George Howe should convey his residence known as "The Buttons", to the complainant, and
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should assign to her one-third of his salary as long as he
should continue to draw a salary. This amounted to about
one-half of all that George Howe then possessed and was
thoug·ht by George Howe's attorney to be too liberal a settlement. The said agreement also provided that it fully settled
all property rights between the parties. Complainant never
executed the written agreement, as drawn, but continued to
temporize over the execution of this agreement. However,
she did accept a deed from George Howe to herself conveying title to the residence property. This deed was dated June
3, 1935, and was duly recorded in the Office of the Registrar
of Deeds for Orange County, North Carolina, in D. B. 100,
at page 95. By the terms of said deed complainant acquired
title to said residence property, subject to the unpaid balaueP
of $4,500.00 secured by deed of trust above described, payment. of which she assumed. At the time of this conveyance,
Georg·e Howe had a great deal of furniture, family portraits,
etc., in the residence property and your respondent is advised
that complainant retained possession of all, or substantially
all, of such personal property and, as far as your respondent
is advised, still retains possession of all of said personal
property.
page 22 ~ Not only did complainant retain title to the residence property and retain possession of the personal property therein contained, but she accepted the a8signment of one-third of George Howe's salary and from tho
date of that assignment until the time of George Howe':,.;
·death, that is, from A.ug·ust 1, 1935, to and including June l,
1936, she received monthly $107.66, which was duly deposited
to her personal account in the Bank of Chapel Hill, Chapf.•l
Hill, North Carolina. Complainant, therefore, accepted nll
of the property, real and personal, which was to have boe11
delivered to her under the terms of the property settleme11 t:
agreement drawn by her own attorney, and about which i::aid
attorney, who is also one of counsel for her in this suit, hacl
full know ledge.
George Howe in good faith complied with all of the terms
of ·the property settlement agreement, as drawn by counsel
for complainant, and complainant now seeks, while retaining
all of the property acquired by the terms of said property
settlement agreement, to renounce the will of George Howe~
as though she were his lawful widow, and to obtain additional
property from his estate, while holding to the real a11d pers~nal property ~cquired by her in 1935, and subsequently, ancl
w1thou.t accountmg to the estate of George Howe for any of
the said property so acquired.
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In Paragraph 4 of complainant's bill she further alleges
that Georg·e Howe continued to contribute a substantial portion of his income to her after his departure from North
Carolina in June, 1935, until his death in June, 1936, which
included the period of his marriage to your respondent, tbu~
making it appear that he continued to recog·nize complainant
as his wife. This income, however, was none other
page 23 ~ than the one-third assig'llment of salary provided
for in the separation agreement above ref erred to.
This was the only contribution which George Howe made to
complainant after June, 1935, and which went to her without
further action oil George Howe's part, by virtue of said assignment.
During the entire period from September, 1934, to June,
1935, George Howe was at ·Chapel Hill, North Carolina, where
complainant also resided, and during all of that time he could
have been served with process in any action which complainant might have instituted to have the Arkansas divorce
obtained by George Howe declared null and void, but that
she took no such steps, although George Howe made it perfectly plain to her that their marital relations would not aud
could not be resumed, and that he was determined to live
separate and apart from her in accordance with the provisions of the decree of divorce obtained bv him in the State
of Arkansas.
·
5. That on the 9th day of October, 1935, your respondent
obtained a divorce from her husband, Percy Eason, in the
State of Arkansas after personal service of process upou
the said Percy Eason, and that your respondent is advised
and believes that said divorce was and is valid in every pa1'ticular. It is true, as alleged, that your respondent married
George Howe, in the City of Richmond, Virginia, on Octob~r
11, 1935, and resided with him as his lawful wife, in said Citr,
until George Howe's death on June 22, 1936.
6. That. it is true. RS alleged in ParagTaph 6 of complainant"s bill, that on June 24, 1936, your respondent presented
for probate the will of George Howe in the Chancery Court
of the City of Richmond, which said will was duly probated
as of that day, your respondent being· named a8
page 24 ~ sole Executrix, no surety being required of her by
the terlllB of said will. Your respondent denies
that said will is in any way invalid, but charges that said
will was made by George Howe without any duress or undue
influence and when he was in full possession of all of his me1,tal faculties, and that it faithfully and fully expressed his
testamentary intent.
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7. Your respondent denies that the divorce obtained in Arkansas by George Howe was void, as charged by complainant, but believes that said divorce was valid; that he had
established his domicile in Arkansas; that the Arkansas court
had jurisdiction of the divorce p1;oceedings therein instituted;
that he did not go to Arkansas for the sole purpose of obtaining a divorce, but for the purpose of permanently changing his domicile ancl his mode of life, that he found life intolerable at Chapel Hill, North Carolina, and that his return
to Chapel Hill, North ,Carolina, was primarily occasioned
by the nooessity of negotiating a property settlement witl1
the complainant and because of her earnest solicitation that
he return, for the time being at least, to the University of
North Carolina; that George Howe remained in the State
of Arkansas for two months, and more than that period,
and was not at any time outside the State of Arkaµsas during
that period, so that the Arkansas Court had jurisdiction under the statutes of Arkansas to determine the issues pre!:,;ented in tl1e divorce proceeding brought by George Howe;
that after George Howe v.rent to Arkansas and complainant
learned that he intended to obtain a divorce from her, Rbe
expressed her willingness for him to obtain such a divorce and
stated that it was not her purpose to contest the divo1·ee
whatsoever, and that she considered filing an anpage. 25 r swer in the Arkansas proceeding, not for tl1e purpose of raising a defense, but only for tl1e purpose of delaying a divorce decree for a period of twenty days,
RS she hoped that during that period of time she might he able
to effect a reconciliation with George Howe. Your respondent
does not know whether or not any of the friends of tl1e complainant continued to regard her as the lawful wife of George
Howe after his divorce in the State of Arkansas, but respondent charges that complainant and George Howe did not thereafter cohabit as man and wife.
8. Your respondent denies that complainant is the true and
lawful widow of said George How·e and denies that she is entitled to a.ny rigllts as such in any of the property of George
Howe, either real or personal.
9. That your respondent believes and, therefore, charges
that George Howe obtained a valid divorce from complainant
in the State of Arkansas; that your respondent obtained a
valid divorce from her husband, a.nd that the marriage between
George Howe and your respondent was valid in every particular, and· that your respondent is the lawful widow of
George Howe.
10. That respondent admits, as alleged, that up to the time
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of his death a part, a.t least, of George Howe's broker.age
business was transacted through Branch, Cabell & Company,
Brokers, of Richmond, Virginia.
11. That your respondent admits tlmt she formerly resided
and was domiciled in the State of New York, but that she
has been domiciled and a resident of the State of Virginia
since October, 1935, and that she came to Virginia with the
full intention of making it her permanent home. At
page 26 } the time of the institution of this suit she was residing at the same abode in which she has resided
as the wife of George Howe, and intended so to remain.
12. Your respondent at the time of her qualification as
Executrix of the Estate of George Howe did not give security,
as George Howe expressly requested in his will that no surety
·be required, but that she has since executeci bond, with surety,
in t4e sum of $18,000.00, in accordance with the requirements
f his Honorable Court.

And now, having fully answered the complainant's bill, this
pondent prays to be hence dismissed with her reasonable
ts by her expended.
CROSS-BILL.
Your complainant, Ethel C. Howe, in her own right and
as Executrix of the Will of George Howe, respectfully represents:
That on the 10th day of July, 1936, Margaret Flinn Howe
filed a bill of complaint in this court against her, both as
Executrix of the Will of George Howe, deceased, and in her
own right, and others, wherein the said l\fai·garet Flinn Howe
prayed that this court declare null and void a. certain divorce
decree obtained against her by her husband, George Howe,.
that this court declare her the lawful widow of the said George
Howe and protect her alleged property rights in the estate
of the said George Howe, together with other relief, to the
allegations of said bill your complainant joins issue as hereinabove set forth fo your complainant's answer.
Your complainant now, by this her cross-bill, respectfully
represents:
page 27 ~

1. That the late George Howe obtained a valid
divorce from Margaret Flinn Howe, by a couJ.-t of
competent jurisdiction in tlie State of Arkansas; that the said
Marg·aret Flinn Howe thereupon ceased to be the lawful wife
of said George Howe, and did not at his dea.tl1 l1ecome his
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lawful widow; that your complainant became the lawful wife
of said George Howe and is no,v his lawful widow; and that
said Margaret Flinn Howe has no interest in the estate of
said George Howe, either as his widow or otherwise.
2. That even though the legality of the divorce decree
granted said Georg·e Howe had been in any manner questionable, said Margaret Flinn Howe could have instituted
proceedings at any time between September, 1934, and· June,
1935, against George Howe, whose whereabouts was known
to her at all times during that period, and resided in the
same community with her, for the purpose of having said
divorce decree declared null and void, but that she took uo
such action, and is now barred by her laches from attempting
to set aside as null and void. the said divorce decree after
your complainant married the said George Howe and did so
in good faith and in full reliance upon the validity of said
decree.
3. That said Margaret Flinn Howe accepted all of the property real and personal which would have passed to her under
and by virtue of said property settlement agreement between
her and George Howe, drawn by her own counsel, that she
is fully aware that George Howe transferred said property
to her in the belief that it was in performance of a property
settlement agreement which he fully expected the said Margaret Flinn Howe would execute and perform; that said property wa·s not conveyed and assigned by said George
page 28 ~ Howe as a mere gift but as a. full settlement of
property right between Margaret Flinn Howe and
himself; and she cannot in equity and good conscience retain
said property while seeking to assert further alleged rights
in the estate of the said George Howe.
4. That if the said Margaret Flinn Howe denies that a
valid property settlement was entered into between George
Howe and herself, that then and in that event the real estate
conveyed to her and the salary assigned to her in accordance
with the terms of said agreement are rightfully and lawfully
a part of the estate of the said George Howe and becomes the
property of your complainant as sole legatee and devisce
under his will.
5. That your complainant is informed, believes, and the refore charges, that said Margaret Flinn Howe, either personally or through her agents, has recently been actively endeavoring to sell the residence property conveyed to her by
said George Howe in accordance with the provisions of said
property settlement agreement, and that there is grave danger
that said Margaret Flinn Howe will sell said residence and
dispose of the proceeds therefrom and the personal property
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therein c.ontained, or contained therein at the time of the
conveyance of said residence to her, thereby depriving the
estate of a substantial part of its assets.
6. That the complainant is informed, believes, and therefore
charges, that no one is actually living in said residence at
this time, although it was rented fumished, the tenant now
being abesent from the State of North Carolina, and that
recently said residence was burglarized with losses unknown
to the complainant, and that further substantial
page 29 ~ losses to the estate may result should said personal
. · property be left in said residence, said property
including not only furniture, but valuable portraits and heirlooms.
On consideration whereof, and forasmuch as your. complainant is without remedy save in a court of equity, where such
matters a·re alone cognizable, your complainant prays that the
said Margaret Flinn Howe may be made a party defendant
to this cross-bill and required to answer the same, but not
under oath, oath being hereby expressly waived; that proper
process may issue; that the rights of your complainant, both
as the lawful widow of the late George Howe, and as sole
devisee and legatee under his said will, be ascertained and
determined; that the said Margaret Flinn Howe be required
to furnish to your complainant an accurate inventory of all
personal property of said George Hov{e located in _and about
the residence property conveyed to her by the said George
Howe at the time of said conveyance, so that your complainant
may file with this court as Executrix of the Estate of the
late George Howe an accurate inventory of said estate; that
said Margaret Flinn Howe ·be required to account for the
selling piice of any of said personal property heretofore or
hereafter sold by her and for the fair value of any of said
personal property otherwise disposed of by her, and that
she be required to account for the salary assigned by said
George Howe to her and collected by her during the period
from August 1, 1935, to and including June 1, 1936, which
said salary was assigned to her pursuant to the terms of said
property settlement agreement; that she be required to account for the proceeds of sale of said residence property if she
has sold, or shall hereafter sell the same ; that an
page 30 ~ injunction may be awarded your complainant, enjoining and restraining the said Margaret Flinn
Howe from selling said residence property or placing any
liens thereon without the express direction of this court, and
restraining the said Margaret Flinn Howe from disposing· of
any part of the personal property located in and about said
residence at the time of its conveyance to her by the said
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George Howe, and restraining said Margaret Flinn Howe from
removing from the Bank of Chapel Hill, Chapel Hill, North
Carolina, any part of the funds received through said salary
assignment from the said George Howe and now on deposit in
said bank, except upon. the express order of t~is court; and
that the said Margaret Flinn Howe be required to make such
conveyances, assignments, transfers, inventories and accounts
as may be necessary to enable your complainant properly to
administer the estate of the late George Howe, and so that
your complainant may be fully protected in all of her rights
as the lawful widow and sole legatee and devisee of the late
George Howe; and that all such other, further and general re. lief may be afforded your cross-complainant as the nature
of her case may require or to equity shall seem meet.
And your complainant will ever pray, etc.
ETHEL C. HO-WE,
ETHEL C. HOWE,
Executrix of the Estate of George Howe,
deceased.

D. J. MAYS,
Of counsel.
page 31

~

State of Virginia,
City of Richmond, To-wit:

This day personally appeared before me, Margaret Toler1

a Notary Public in and for the City aforesaid, in the' State

of Virginia, Ethel C, Ho,ve, who, after being first duly sworn,
deposes and says that the statements contained in the foregoing answer and cross-bill are true, so far as made of her
own knowledge and so far as made upon information from
others, she believes to be true.
My commission expires Jan. 7, 1938.
Given under my hand this 12th day of August, 1936.
· MARGARET TOLER,
Notary Public.
page 32 ~ In Pulaski Chancery Court, October Term, 1934.
Wednesday the 3rd day of October, 1934.
No. 50348.
George Howe, Plaintiff,
'V.

Margaret F. Howe, Defendant.

Supreme Court of Appeals of Virginia

38

DECREE.
On this day comes the plaintiff, a white person, by Barber &
Henry, his solicitors, and the defendant comes not.
- And it appearing that due service of process by publication
of a warning order against said defendant, for the time and
in the manner prescribed by law, issued on the complaint herefo, has been made in this cause; that an attorney to defend
for the non-resident defendant has been appointed more than
thirty days since and has filed his report herein; and this
action having been reached upon the caU of the calendar, is
submitted to the court for its consideration and judgment,.
upon the complaint, the depositions of the plaintiff and Fred ·
B. McCall and Dr. William DeB. MacNider, and the affidavits
of Hattie Bartlett and John Hammett.
The court, being well and sufficiently advised as to all matters of fact and law arising herein and the premises being
fully seen, doth order, adjudge and decree that the bonds of
matrimony subsisting_between the plaintiff George Howe, ancl
the defendant, Margaret F. Howe, be, and the same are hereby
annulled, set aside and shall be forever held for naught.

EXHIBIT '' A 1 '.
page 33

r

That all property not disposed of at the commencement of this action which either party hereto obtained from or through the other during the marriage
hereby annulled, and in consideration or by reason there·of,
be restored to them respectively.
·
That the cost of this action shall be paid by the plaintiff
for which execution may issue, in form as upon a judgment
at law. The court doth retain control of this cause for such
further orders and proceedings as may be necessary to ascertain definitely, and enforce, the rights of the parties hereto in the property herein referred to.
State of Arkansas,
County of Pulaski, ss =
I;H. S. Nixon, as Clerk of the Pulaski CI1ancery Court, do
hereby certify that the foregoing pages contain a true, correct, and compared transcript of the decree rendered by the
said Court in the action named in the caption, as shown in
Divorce Record Book Number 47, page 51. .
IN TESTIM·01\TY "WHEREOF, I hereunto subscribe my
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name and affix the seal of said Court at my office, on this,
the 3rd day of October, A. D., 1934.
(Seal)

page 34

H. S. NIXON, Clerk.
By ARLINE P. TURNER, D. C.
~

PETITION OF MARGARET FLINN HOWE.
Filed by leave of Court Oct. 23, 1936.

To the Honorable William A. Moncure, Judge :
Your petitioner, Margaret Flinn Howe, respectfully represents unto the Court the following _case:
1. Your petitioner is the complainant in the above entitled
cause now pending in this Honorable Court. Petitioner is the
owner of a house and lot, located in Orange County, North
Carolina, about two or three miles from Chapel Hill, which
was conveyed to your petitioner by her late husband, George
Howe, by deed dated the 3rd day of June, 1935, and recorded
in Book 100 of Deeds, page 95, Registry of Orange County,
North Carolina, and said property being described as follows :
A certain tTact or pare.el of land in Orange County, State of
North Carolina, adjoining the lands of W. C. Coker and
others, and bounded as f pllows, .viz. :
Beginning at an iron stake on the West side ·of Button's
Road, near the point where Button's Road enters the Laurel ·
Hill Road, and running _thence West with W. C. Coker's
line 111.8 ft. to an iron pipe, a corner of Lot No. 4; running
thence South 20 deg. 30 min. West 176 ft. to an iron stake;
running thence South 8 deg. 0 min. East, crossing Button's
Road 174.4 feet to an iron pipe, a corner of W. C. Coker's
property; running thence South 87 deg. 30 min. East 225.4
ft. to an iron pipe another corner in W. C. Coker 's property ;
running thence North 2 deg. 30 min. East 335 feet to an iron
pipe on the South side of Laurel Hill Road; runpage · 35 ~ ning thence North 81 deg. 45 min. West 88.4 ft.
crossing the intersection of Laurel Hill Road and
Button's Road to the beginning and being Lot No. 5 of the
property of W. C. Coker, known as Button's Development on
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Rocky Ridege farm as shown on map dated July 27, 1927,
made under the direction of T. F. Hickerson, Eng. whic11 plot
is now on file in the office of the Register of Deeds of Orange
County in Plot Book 1, page 92.
Together with the right of Ingress and Egress to the said
property over Laurel Hill Road and Button Road as shown
on said map. Reserving, however, to W. C. Coker, his heirs
and assigns, the right to keep open, maintain and use a road
known as Button's Road as it runs through the said lot as
shown on said map.
Beginning at an iron stake, corner of George Howe's lot
,and in the line of ·vv. C. Coker, extending then South 8 deg.
0 min. East with W. C. Coker 's line, 151.8 ft. to an iron stake
in Coker 's line ; thence North 82 deg. and O min. East 201.1
ft. along the line of W. C. Coker to an iron stake in Coker 's
line; thence North 2 deg. 30 min. Ea~t with Coker's line,
112.1 ft. to an iron stake corner of George Howe's lot; thence
North 87 deg. 30 min. West 255.4 ft. along the line of George
Howe's lot, known as Lot No. 5 of the Button's development
to the first station, cdntaining 0.64 acres as shown by plot
made by C. E. Feltner and approved by R. M. Trimble February 23, 1929.
See Deed from vV. C. Coker to George Howe dated March
26, 1929, and recorded in the office of the Register of Deeds of
Orange County in Book 91, page 531.
The above property is subject to a Deed of Trust
page 36 ~ executed on June 30, 1928, by George Howe and
wife, Margaret F. Howe, to M. B. Utley, Trustee
for The Bank of Chapel Hill in the amount of $7,000.00. This
deed of. trust is duly recorded in the office of the Register of
Deeds of Orange County in Book of Mortg·ages 80, at page
137. There is a balance due on this Deed of. Trust of $4,500.00
which balance the grantee herein assumes and agrees to pay
as a part of the consideration for this conveyance.
2. That since filing her bill in this cause an injunction
has been awarded by this Honorable Court, enjoining and
restraining petitioner from selling, conveying, or otherwise
disposing of the aforesaid property. Your petitioner has received an offer for said property from Dr. M. J. Rosenau,
of Chapel Hill, North Carolina, at the price of Thirteen Thousand Dollars ($13,000.00) cash. .A. letter from Hedrick &
Hall, attorneys for Dr. Rosenau, containing the 'terms of said
offer, is returned herewith, marked "Exhibit No. 1" as a
part hereof.
3. Petitioner is desirous of accepting said offer, as she believes and is advised by her friends at Chapel Hill and hy
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disinterested business men, well acquainted with real estate
values in Chapel Hill and its vicinity, that the offer is an excellent one and should be accepted. Petitioner returns herewith affidavit by Charles Woollen, Controller of the University of North Carolina, who has had charge of the rental of
this property for petitioner for some time; an affidavit of
D. D. Carroll, Teacher of Economics and President of the
Orange County Building & Loan Association at Chapel Hill,
and two affidavits of P. L. Burch, Supervisor of Physical Plant
of the University of North Carolina, returned herepage 37 } with as "Exhibit Nos. 2, 3, 4 and 5", respectively,
as a part hereof. It appears from said affidavits
that the fair market value of this property is from $12,000.00
to $13,000.00 and that the property is badly in need of repairs
and improvements and would require an outlay from $1,500.00
to $2,000.00 to put the same in good condition.
4. Your petitioner is unable :financially to make the necessary improvements to this property, in order to secure a suitable and satisfactory tenant therefor and believes that unless
the property is sold or rented it will depreciate very rapidly,
because it is located in the country and is unprotected and
is subject to being injured, both as to the buildings and
grounds, by vandals. In addition to this there is a balance
of $4,500.00, secured by a mortgage on the property. Your
petitioner is unable to meet the interest payments, taxes and
other necessary charges to maintain the property. For all
of the above reasons she desires to accept the above offer
and is convinced that it is important that she be authorized
to make said sale.
In consideration whereof, your petitioner prays that she
may be allowed to file this her petition; that proper process
may issue as to her ; that she be allowed to accept the offer
of the said M. J. Rosenau, at the price of Thirteen Thousand
Dollars ($13,000.00) casl1, and out of the purchase price therefor be allowed to pay off and discharge the taxes, mortgage or
other charges to effect a complete conveyance of the said property to Maud H. Rosenau, or her nominee, according to the
terms of the offer, as set out in the letter attached hereto as
"Exhibit No. 1"; that in order that petitioner be
page 38 } authorized to make said conveyance that the injunction, heretofore entered in this cause, prohibiting your petitioner from disposing of the said property, may
be set aside and that a decree may be entered, specifically
authorizing her to sell and convey said real estate, and make
disposition of the balance of the purchase price therefor; that
the said Ethel C. Howe, the defendant to this cause, be re-·
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quired to forthwith answer this petition, but her answer undeli
oath is hereby waived; that all proper accounts may be taken
and inquiries directed; and that all such other, further and
general relief may be afforded your petitioner as the nature
of her case may require or to equity shall seem meet.
And your petitioner will ever pray, etc.
MARGARET FLINN HOWE,
VICTOR S. BRYANT &
R. E. PEYTON, JR.,
her attorneys.
EXHIBIT

#1.
Durham, N. ·C.,
October 13, 1936.

Mr. Victor S. Bryant,
Attorney at Law,
Durham, N .. C.

In re : Property of George Howe, Deceased.
Dear Mr. Bryant:
We represent Dr. M. J. Rosenau who is interested in purchasing the Dr. George Howe property on Button Road in
Chapel Hill; and Dr. Rosenau has requested us to submit to
you an offer of $13,000.00 for this property, which offer is
made upon the following conditions:

page 39
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1. An indefeasible fee simple title. to the property is to be conveyed to Maud H. R,osenau, or her
nominee, free and clear of all 1iens and encumbrances of every
nature and description.
·
2. The title to the property is to be unconditionally insured
by the Lawyers Title Insurance Corporation, of Richmond,.
Virginia., under its usual form of owner 1s title policy.
3. The title to the property is to be good and marketable
and is to be unconditionally approved by us, as Dr. Rosenau's
attorneys.
4. All expenses incident to the sale and transfer of the
property are to be paid by the seller except our fee for the
examination of the title, the title insurance premium, and the
registration fee for recording the deed.
This offer is to remain open not longer than thirty days
from the date of this letter, and we wish you would let ns
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Chas. T. lVoollen.
know as soon as possible if the property can be conveyed as
above set forth.
:Very truly yours,
HEDRICK & HALL,
By C. W. HALL.
CWH:P
Copy to Dr. M. J. Rosenau,
School of Medicine,
Chapel Hill, N. C.

AFFIDAVIT, EXHIBIT #2.
North Carolina,
Orange County:
CHAS. T. WOOLLEN,
being duly sworn to, deposes and says :
I am a citizen and resident of Chapel Hill, Orange County,
North Carolina, and my business is Controller of the University of North Carolina. I have resided in Chapel Hill for
35 years and during this time have had some ocpage 40 ~ casion to familiarize myself with real estate values,
having purchased real estate myself and having
knowledge of conveyances of other pieces of real estate.
I am familiar with the property recently deeded by Dr.
George Howe to Mrs. Margaret Howe, containing almost three
acres ofland and located on the Buttons Road approximately
two miles east of Chapel Hill. The house has approximately
nine rooms, including the kitchen. It was built about 1928.
In my opinion the fair market value of the house in its present
condition and the grounds is $12,000. I arrive at this figure
after considering what a person who was able to purchase
should be willing to give for the property to a person who was
under no compulsion to sell.
The house is badly in need of repair. I understand that
there has been some damage from termites and weather and
it will also be necessary to renovate and paint the property if
it is to be properly preserved.
Respectfully submitted,

CHAS. T. WOOLLEN.
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ll. D. Carroll.
Sworn to and subscribed to before me this 13 day of Oct.
(Seal)

J. A. WARREN,

.

Notary Public.

,

My ~oinmission expii'es Oct. 30, 1937.

/

EXHIBI'r NO. 3.

v-(orth Carolina,
Orange County:
D. D. CARROLL,
being duly sworn to, deposes and says:
page 41

~

I am a citizen and resident of Chapel Hill, Orange
County, North Carolina, and my business is
Teacher of Economics and Pi.~esident of Orang·e Co. B. & L.
Association. I have resided in Chapel Hill for 18 years and
during this time have had some occasion to familiarize myself with real estate values, having purchased real estate myself and having k11owledge of conveyances of other pieces of
real estate.
I am familiar with the property recently deeded by Dr.
George Howe to Mrs. Margaret Howe, containing almost thi-ee
acres of land and located on the Buttons Road approximately
two miles east of Chapel Hill. The house has approximately
nine rooms, including the kitchen. It was built about 1928.
In my opinion the fair market value of the house in its present
condition and the grounds is $13,000.00. I arrive at this
figure after considering what a person who was able to purchase should be willing to give for the property to a person
who was under no compulsion to sell.
The house is badly in need of repair. I understand that
there has been some damage from termites and weather and
it ·will also be necessary to renovate and paint the property
if it is to be properly preserved.
·
Respectfully submitted,
D. D. CARROLL.
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P. L. Bivrch.
Sworn to and subscribed to before me this 13 day of Oct.,
1936.

J. A. WARREN,

(Seal~

Notary Public.
My commission expires Oct. 30, 1937.

EXHIBIT NO. 4.

page 42}

October 13, 1936,
Chapel Hill, N. C.
North Carolina,
Orange County:
being duly sworn to, deposes and says:
I am a citizen and resident of Chapel Hill, Orang·e County,
North Carolina, and my ·business is Supervisor of Physical
Plant of the University of North Carolina. I have resided in
Chapel Hill for 17 years and during this time have had some
occasion to familiarize myself with real estate values, having
purchased real estate myself and having knowledge of conveyances of other pieces of real estate.
·
I am familiar with the property recently deeded by Dr.
George Howe to Mrs. Margaret Howe, containing almost three
acres of land and located on the Buttons Road approximately
two miles east of Chapel Hill. The house has approximately
nine rooms, including the kitchen.. It wa~ built about 1928.
In my opinion the fair market value of the liouse in its present
condition and the grounds is $12,000.00. I arrive at this figure
after considering what a person who was able to purchase
should be willing to give for the property to a person who
was under no compulsion to sell.
The house is badly in need of repair. I understand that
there has been some damage from termites and weather and
it will also be necessary to renovate and paint the property if
it is to be properly preserved.
Respectfully submitted,
P. L. BURCH, Appraiser.
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Sworn to and subscribed to before me this 13 day
of Oct., . . . . .
·

J. A. WARREN,

(Seal)

Notary Public.
My commission expires Oct. 30, 1937..
EXHIBIT NO. 5..
Chapel Hill, N. C.,
October 13, 1936.

In connection with my appraisal of the George Howe property, I have had occasion to check over this property in the
last six months and have arrived at my valuation of the property in its present condition, after taking into consideration
the following:
1. There is evidence of termites in some portion of the
foundation timbers, the damage already done is partially concealed on account of the type of structure, which is stucco on
framing. Also, that ·there are portions of the stucco which
have distintegrated, cracked, and fallen off, leaving the thnbers partially exposed.
2. Both the exterior and interior of the building is badly
in need of painting and re-decorating..
3. The arrangement of the second floor originally cost a
considerable outlay of money, bnt to the average property
buyer it would be of very little value and would probably result in additional expense to change the present arrangement
to one more suitable to the average person.
4. The he~ting plant is in bad condition and would probably require a ne"1 installation or near the cost of a new
furnace to put this in satisfactory condition.
.
5. There is evidence of the need of replacing a
page. 44 ~ part of the hot and cold water pipe lines.
6. The foundation of the building is very dose
to the ground, which, in my opinion, increases cleteriation
and the danger of termites, and in my opinion it would require an outlay of $1,500.00-$2,000.00 to put this house in
good condition.
Respectfully yours,
P. L. BURCH, Appraiser.
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Sworn to and subscribed before me this 13th day of October, 1936.

J. A. WARREN,

(Seal)

Notary Public.
My commission expires Oct. 30, 1937.
page 45
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ORDER OF OCTOBER 23, 1936.

This day came Margaret Flinn Howe and by leave of court
filed her petition and exhibits filed therewith in this cause.
Thereupon, this cause came on this day to be heard upon
the said petition and exhibits filed therewith and was argued
by counsel.
On consideration whereof, it appearing to the court from
the said petition and affidavits filed therewith that the offer
of Dr. M. J. Rosenau to purchase the said property at the
price of $13,000.0.0 cash, is a fair price for said property, the
court doth approve said sale, and doth set ·aside so much of
said injunction· as prohibits the said Margaret Flinn Howe
---. from disposing of said real estate, and doth authorize the
said Margaret Flinn Howe to accept said offer and make conveyance of the said real estate, as set out and described in
said petition, to Maud H. Rosenau, wife of the said M. J.
Rosenau, as provided in his offer, upon the compliance with
the terms of said sale, and to do all things necessary to
complete the sale of said property.
page 46

r ANSWER OF

MARGARET FLINN HOWE TO
CROSS BILL.

Filed in Court by leave of Court, Oct. 23, 1936.
The answer of Margaret Flinn Howe to the Cross Bill of
Ethel C. Howe, in her own right and as executrix under the
will of George Howe, deceased, defendant to the bill, exhibited
against her in the Chancery Court of the City of Richmond.
This respondent, reserving to herself the benefit of all
just exceptions to said bill, for answer thereto, or to so much
thereof as she is advised that it is material that she should
answer, answers and says : ·
1. The allegations contained in Paragraph one of the CrossBill are untrue and each and every one of said allegations is
denied.
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2-It is admitted that both respondent, Margaret
and George Howe resided at Chapel
Hill, North Carolina ·between September, 1934, and
June, 1935, as alleged in said Cross Bill and had resided there
a number of years prior to that time; that when the said
George Howe returned to Chapel Hill in ·September, 1934, he
announced tha.t he had been in Arkansas for ninety days
for the purpose of securing a divorce on the ground that his
temperament and respondent's were discordant and tlmt he
would no longer recognize respondent as his wife and would
not recognize any duty to support and maintain her; at that
time respondent was living in the 110me, which was in the
country about two or three miles from Chapel Hill and was
isolated, with no other homes close to it and the said George
Howe came to the house, got some of his clothes and other
personal property and left respondent, who was in ill health,
alone in the house, with no provision for her support; that
respondent, not knowing what else to do, consulted her attorney and advised him that George Howe claimed that he was
securing a divorce in Arkansas by temporarily residing in
that state in the interval between the closing· of the regular
session of the University of North Carolina. in June and its
re-opening in September, when he resumed his duties as Pro-·
fessor of Latin at said University; that being advised by her
attorney that the alleged Arkansas divorce was invalid, respondent endeavored to get the said George Howe to provide her with some means of subsistence and when he did not
do so she was forced to have her attorney write
page 48 ~ him and notify him that it would be necessary for
her to insist upon her legal rights and to require
him to provide her with proper maintenance; the said George
Howe then made overtures to respondent in an effort to prevel).t her from taking any such action, as he apprehended
that any action taken by her woulcl injure his standing and
position at Chapel Hill, he then paid bills, which she contracted at the grocery and drug stores for food and medical
supplies and certain expenses of the home, such as light and
water bills, etc.; that during this period her health, which had
been poor at the time he left on his trip to Arkansas, had
almost completely broken, due to the worry and anxiety caused
by the uncertainty as to her being able to meet the necessities
of life; that in response to the demands made upon him by
her attorney the said George Howe made certain proposals
to respondent, looking toward her partial support and maintenance and finally, after negotiations over a long period of
time, sometime about the first of June, 1935, George Howe
proposed to respondent that if she would accept one-third of
page 47

r Flinn Howe,
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his salary from the University (not his total income, as the
said George Howe had other sources of income), which
amounted to approximately $80.00 per month in the beginning
and later to about $100.00 per month, he would deed the homepla.ce to her and would turn over to her all of the personal
property in the home, if she would make no additional claim
on him for maintenance and support; that respondent had
personally spent her own money in helping to build, beautify
and keep up the home and was equitably entitled to a portion
of the property in her own· right, even though the
page 49 r title was originally taken in the name of Dr. Howe,
and since the said George Howe stated to her that
he did not intend to go back to the home to live and refused to
pay the mortgage or repairs thereon, she felt that he was not
making any great concession; but because of her love for him
and her desire to sa:ve him any undue publicity she told him
that she would accept his proposition, provided he_ would put
his agreement in writing, as to the payment of his income
and submit it to her attorney, which said George Howe thereupon promised to do; this conversation occurred in respondent's home, one morning early in June; that nothing was
. mentioned about any property settlement and respondent
never at that time, nor at any other time, agreed to accept
the deed or any other property in settlement of her dower
and property rights, but on the contrary had always stated,
prior to that time and afterwards, when approached by the
said George Howe's attorney that she had not agreed and
would not agree to any property settlement, which would deprive her of any inheritance rights in George Howe's property; that the said George Howe left Chapel Hill on or about
the 6th or the 7th day of June, 1935, at a time when respondent
thought that she and her husband had reached a maintenance
agreement and was expecting to have said agreement reduced
to writing; that during said negotiations the said George Howe
abruptly left, without leaving any address and without communicating with said respondent, except to say that he was
planning a summer trip, that respondent did not know where
he had gone, but was later reliably informed that either then
or shortly thereafter he had joined the then Mrs.
page 50 ~ Percy W. Eason, of New York, and either went
with her or joined her in Little Rock, Arkansas,
in order that she might obtain an Arkansas divorce.
Respondent speclii.cally denies that she was guilty of any
}aches, as alleged in the Cross Bill of the said Ethel 0. Howe,
for the reason that she had been advised by her attorneys,
both in the State of Arkansas and in North Carolina, that the
alleged Arkansas divorce, obtained by the said George Howe
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from her, was invalid and for this reason it was not necessary
for her to take any action to have the Arkansas decree set
aside. Her North Carolina attorney, in order to reassure
her on this point, wrote to the then Governor of the State of
~~•"
Arkansas to inquire as to the validity of the Arkansas divorce
granted on the ninety day residence in that State, where both
parties were actually bona fide residents of another State and
received a letter from Honorable J. M. Futrell, Governor of
the State of Arkansas, stating that a divorce obtained in his
State under such circumstances was invalid. A copy of said
letter is filed herewith, marked "Exhibit No. 1" and prayed
to be read as a part hereof; respondent, relying upon this advice, informed the said George Howe that she did not recognize the validity of the divorce and regarded herself as still
his wife and called upon l1im, as afore said, to provide her with
the reasonable necessities of life; that respondent did not at
that time realize the extent of the influence that
page 51 ~ Ethel C. Eason had gained over her husband and
hoped and believed that he would recognize the invalidity of the divorce and would return to her and resume
the affectionate relations existing between them until interfered with by the said Ethel C. Eason under the guise of her __
friendship for respondent; that respondent was on the verge -._
of completing arrangements for her support with her husband
at the time he unexpectedly left Chapel Hill. Except as herein admitted, the allegations contained in paragraph two of
rthe Cross Bill are untrue and are, therefore,· denied.
3-That after the conversation, above referred to, the said
George Howe left respondent, with the understanding that his
agreement, relative to the maintenance and support, would
be reduced to writing and passed upon by respondent's attorney; that he then left Chapel Hill and contrary to his
promise the matter was not taken up with respondent's· attorney; that she never saw the said George Howe any more thereafter, but in a few days after his departure she received,.
through the mail, a deed to the home on Button Road, and
one-third of his salary at Chapel Hill was thereafter paid to
her by the University authorities.
That the said George Howe gave to respondent, Margaret
Flinn Howe, all of the personal property, located in the home,
above refe)'red to and on at least one occasion confirmed said
ag-reement to a disinterested third party, stating to said third
party that Margaret Flinn Howe was the owner of all of the
personal property in said home.
.
That respondent accepted all of the personal
page 52 ~ proµerty in the house and the payment from the
University of North Carolina of one-third of his
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salary, in compliance with the maintenance agreement, which
she had made with George Howe that she would not ask for
any larger part of his salary and that she would bring no fur- .
ther action against him for support; that the said George
Howe did not stipulate to her that the conveyance of the property to her, and the other financial arrangement referred to
above, was to be in complete settlement of her property rights,
nor did she ever enter into any agreement with him in consideration of said conveyance and other payments from his
salary, but the same was accepted by her under the ~onditions,
above set forth. Except as herein admitted, the allegations,
contained in paragraph three of the Cross Bill, are untrue
and are, therefore, denied.
4--Respondent does deny that there was ever any valid
property settlement or relinquishment of her dower rights,
entered into between her and George Howe, but alleges that
there was an agreement, as above set forth, whereby she
was to and did become the absolute owner of the real estate,
known as "Treetops", on Button Road, and all the personal
property in the house, and further alleges that the said George
Howe caused to be paid to her the sum of one-third of his
salary each month during his lifetime, in compliance with his
-~--- part of the maintenance agreement, and that she complied
with her part of the agreement ; that after Dr.
page 53 ~ Howe left Chapel Hill it was necessary that all of
the income from the real estate be used in the payment of taxes, repairs, insurance and interest on the mortgage, which remained unpaid when Dr. Howe left Chapel
Hill. Except as herein admitted, the allegations contained
in paragraph four of the Cross Bill are untrue and are, therefore, denied, it being specifically denied that the argument referred to in any wise involved the respondent's property or
dower rights in Georg-e Howe's Estate.
.
5-It is admitted that respondent has received proposals
from several parties in Chapel Hill, who were interested in
purchasing said property, hut the same has not been sold~
though respondent alleges that she is the fee simple owner
of said property and would have a. perfect right to sel1 the
same, if she so desired. And respondent further respectfully
showeth to th~ Court that neither the real estate. nor anv
of the personal property in the house, now constitutes any
part of the estate of the late George Howe. Except as herein
admitted, the a11egations contained in paragraph five of the
Cross Bill are untrue and are, the refore. denied.
6-That the said Margaret Flinn Howe is informed and
believes that C.. T. "'\Voollen, Business Manager of the Uni-
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versity of North Carolina, did rent the said property, but
that the parties to whom the same had been rented have vacated the property. Respondent has receiYed
page 54 ~ through Mr. vVoollen, an offer to sell or rent the
property and because of the fact that the prospective tenant proposed to rent the house unfurnished it has been
necessary for respondent to remove and store the articles of
personal property, formerly in said residence; that under the
supervision of Mr. v\7 oollen she has made an accurate list and
inventory of all of the articles of personal property, which
were located upon said premises; that it is a fact that when
she went to Chapel I-Till for the purpose of making an inventory of said articles and storing the same, she found that
a number of articles were missing. Except as herein admitted, the allegations contained in paragraph six of the
Cross Bill are untrue and denied.
7-AND IN FURTHER ANS.WER TO SAID CROSS
BILL, the respondent respectfully avers that even if the allegations contained in the defendant's Cross Bill were admitted, though respondent wants it expressly- 1mderstood
that the same are denied, except as hereinabove admitted,
respondent in no wise released her dower or property rights
in the estate of her husband, George Howe; that any and all
transactions respecting any settlement of litigation or agreement between her a.nd the said George Howe were made and
conducted in the State of North Carolina and were, therefore,
subject to the la:ws of the State of North Carolina; that the
statutes of the State of North Carolina, Section 2515 of the
North Carolina Code of 1935, expressly provides :
page 55

r

Contracts of wife with husband affecting corpus
or income of estate.-No contract behveen a husband and wife made during coverture shall be valid to affect or change any part of the real estate of the wife, or the
accruing income thereof for a longer time than three years
next ensuing the making of such contract, or to impair or
change the body or capital of the personal estate of the wife,
or the accruing income thereof, for a longer time than .three
years next ensuing the making of such contract, unless such
contract is in writing, and is duly proved as is required for
conveyances of land; and upon the examination of the wife
separate and apart from her husband, as is now or mav
hereafter be required by law in the probate of deeds of f emes
covert, it shall appear to the satisfaction of such officer that
the wife freely executed such contract, and freely consented
thereto at the time of her separate examination, and that the

:r-
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same is not lmreasonable or injurious to her. The certificate
of the officer shall state his conclusions, and shall be conclusive of the facts 'therein stated. But the same may be
impeached for fraud as other judgments may be. (Rev., s.
2107 ; Code, s. 1835 ; 1871-2, c. 193, s. 27.)
And said statute is specifically pleaded, and respondent alleges that there has been no compliance whatsoever and no
effort to comply with said statute, and the failure to comply
with said section and other appropriate sections of the North
Carolina Code is hereby pied in bar of the relief prayed in
defendant's Cross Bill.
·
8-That Section 988 or the North Carolina Code of 1935 .
specifically provides :
Contract for sale of land; leases.-All contracts to sell or
convey any lands, tenements or hereditaments, or any interest in or concerning them, and all leases and contracts
for leasing land for the purpose of digging for gold or other
minerals, or for mining generally, of whatever duration; and
all other leases and contracts for leasing lands expage 56 ~ ceeding in duration three years from the making
thereof, shall be void unless said contract, or some
memorandum or note thereof, be put in writing and signed by
the party to be charged therewith, or by some other person
lJy him thereto lawfully authorized. (Rev., s. 976; Code, ss.
l 554, 1743; R. C., c. 50, s. 11 ; 29 Ch. II, c. 3, ss. 1, 2, 3; 1819,
C. J.016 ; 1844, C. 44 ; 1868, C. 156, SS. 2, 33.)
that there was no compliance with said section, and the same
is specifically pled in bar of the relief prayed for in defendant's Cross Bill, it having been specifically decided that a
dower interest cannot be surrendered by parole; that both
of said sections, together with any other appropriate sections
of the North Carolina Code are hereby specifically pled in
bar of the relief prayed for by defendant in the Cross Bill.
Each and every material allegation contained in the original bill, filed in this cause, is hereby re-alleged and re-affirmed.
Respondent denies the truth of any allegation contained
in said Cross Bill, except as herein expressly admitted as true,
and calls for strict proof of all of the allegations, as set out
therein.
And having fully answered, respondent prays to be hence
dismissed with her reasonable costs in this behalf expended.

.

\
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And your respondent will ever pray, etc.
MARGARET FLINN HOWE,
By VICTOR B. BRYANT and
R. E. PEYTON, JR.,
Her Attorneys.

~

COPY.

page 57}

State of Arkansas
Executive Chamber
Little Rock
November 9, 1934
Mr. Victor S. Bryant
420 Trust Building
Durham, N. C.
Dear Mr. Brvant:N aturally the validity of a divorce in this state under the
provisions of our ninety day statute will not come up for
test in our own court. Such deerees are not valid in anv
other state under the full faith and credit clause of the U. S.
Constitution. This was decided in Haddock v. Haddock, 201
u. s. 562.
When one of the spouses leaves the matrimonial domicile
going to some other state, he does not carry jurisdiction of
the other spouse with him. This would be true whether
ninety days or two year residence was required by law.
It was a vicious policy for this state to adopt as divorces
are being granted in cases where the petitioner has not hecome a bona fide resident of the State.
Yours very truly,
J.M. FUTRELL
(Governor)

.JMD M
page 58
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ORDER OF OCTOBER 23, 1936.

This day came Margaret Flinn Howe and by leave of court
filed her answer to the cross bill of Ethel C. Howe, in her own
right and as executrix under the will of George Howe, deceased.
.
_

,,.,.,, __

;
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DECREE OF DECEMBER 7, 1936.
This day came the plaintiff, by counsel, and represented
to the court that the real estate in Orange County, North
Carolina, conveyed to her by deed from George Howe, as. set
out in her petition filed herein, had been sold by her, as heretofore authorized by the court, and presented to the court
a statement, showing the price at which said property was
sold, the liens and costs paid thereon, and the net balance received therefor of $8,330.64. And the plaintiff requested that
she be allowed to retain said sum of money, as being her own ·
property, which request was opposed by the defendant, by
counsel, and the matter was argued by counsel.
On consideration whereof, the court doth adjudge, order
and decree that Victor S. Bryant, counsel for the plaintiff,
do pay over to Margaret Flinn Howe, the plaintiff in this
cause, the said sum of $8,330.64, the net proceeds of the sale
of her said real estate.
And the defendant, expressing an intention of
page 59 ~ applying to the Supreme Court of Appeals for an
appeal from this decree, it is ordered that it ·be
suspended for a period of sixty days, provided that the defendant, within fifteen days from the entry of this decree,
enter into bond in the sum of Three Hundred Dollars
($300.00), before the Clerk of this Court, with approved security, and conditioned for the payment of all such damages
a.s may accrue to the plaintiff by reason of said suspension,
in case an appeal, or supersedeas should not he allowed, a.nd
he effectual in the time so specified...
·
page 60

~

DEPOSITIONS FOR COMPLAINANT.

Filed in the Clerk's Office on January 30, 1937.
Virginia:
In the Chancery Court of the City of Richmond
Margaret Flinn Howe
'I).

Ethel C. Howe, Executrix under the will of George Howe,
deceased, and others
DEPOSITIONS.
The depositions of A. W. Kenion, and others, taken before
me, J. A. 1Varren, a Notary Public for the County of Ora11ge,
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A. W. K e-nion.

State of North Carolina, pursuant to the notice hereto attached, at Carolina Inn, Chapel Hill, North Carolina, on the
23rd day of December, 1936 to be read as evidence on behalf
of Margaret Flinn Howe in a certain chancery cause depending in the Chancery Court of the City of Richmond wherein
Margaret Flinn Howe is complainant and Ethel C. Howe,
Executrix under the will of George Howe, deceased, and in
her own right, and others, are defendants.
Present: Victor S. Bryant, Esquire and R. E. Peyton,· Jr.,
Counsel for the Complainant; David J. ·Mays, Counsel for
the Defendant.
page 61 ~

A. Vl. KENTON,.
a witness of la:wful age, having been first duly
sworn, testified on behalf of the complainant, as follows:

·By Mr. Bryant:
Your name is A. W. Kenion?
Yes, sir.
Mr. Kenion, you live in Orange County, North Carolina Y
Yes, sir.
What official position do you hold?
Clerk of the Superior Court of Orange County.
. Please state whether or not you hold the record of the
registrations and elections and list of voters for the general
elections?
I do. The various precincts are required to return after
each election their records, that is, their registration books
and their poll books-the current poll books to t.he- Clerk's
office where they are filed and kept.
Please state whether or not there are filed in your ·office
and kept there the registration and poll books for the Chapel
Hill precinct for the 1934 general election Y Yes, sir, they are filed there.
On what date,. Mr. Kenion, was the 1934 general election
in North Carolina held?
·
pag·e 62 ~ November 6; 1934.
Have you with you the registration books showing the list of regist~red voters for the Chapel Hill precinct
for the general election V
I have the poll book showing the list of voters-those who
actually voted in the 1934 and 1936 elections and one of the
registration books. This is· an older book. There has been
a redivision since then.

.'
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A. W. Kenion.
Is th~ registration book which you have the one which was
in use in the g·eneral election· of 1934?
Yes, sir.
And in the poll book the poll book which was used for the
election in 1934 ¥
Yes, sir.
Will you please turn to the registration book and tell the
Court whether or not Dr. George Howe was registered to
vote in the Chapel Hill precinct in the 1934 election T
Well, a person .once registered remains registered until
he dies or moves a.way from there. This record shows that
George Howe registered the tenth month, twenty-seventh day,
1906 at the then age of thirty years. He is not stricken off
this book and he would be entitled to vote there
page 63 ~ as long· as he remained in Chapel Hill.
I desire to ask you, Mr. Kenion, to dictate into
the record the name of Dr. Howe and the entries found opposite his name in the registration book.
George Howe, white, age 30; residence: Chapel Hill, N. C.;
date. of registration: 10-27-06; place of birth: Wilmington,
N. C.; party affiliation: D.
What does the "D" stand f od
Democrat.
Do you have with you the poll book used in the 1934 general election T
Yes, sir, I have.
State if the poll book shows whether Dr. Howe voted in
the general election held on November 6, 1934?
It does. It shows that he voted as 429.
Will you please state what appears opposite the number
"429"?
429-Howe, George.
Mr. Kenion, what does the number 429 indicate'
The order in which the voter came in.
Please state whether or not that. is a list of those who voted
in that order?
It is.
pag·e 64 ~ In the 1934 general election held in North Carolina on the 6th da.y of November, 1934?
This is the record returned bv the election officials as the
poll book for that election.
·By Mr. Ma.ys:
M:r. Kenion, is the Clerk of the precinct to testify here
today as far as you knowf
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.A. W. Ke1iion.
How is thatf
Is the clerk of the _precinct -in which Dr. Howe is alleged
to have voted to testify here today insofar as you know Y
Not that I know of.
Do you know who the clerk of the precinct wast
No.
You don't know whether he is now living l
No, I don't. If I had access to my records in Hillsboro I
could tell.
Do you know, anything about Dr. Howe voting in the 1934
election!
Nothing further than this.
Except those records Y
Nothing except this.
Was it necessary for Dr. Howe to take any oath of residence prior to voting in the 1934 election having once been
registered T
page 65 ~ No, nothing further than he took when he originally registered, no oath required of a voter.
By Mr. Bryant:
Is that the official record that you have there f
Yes, sir. It is the only record we have. It is kept by the
election officials and returned after the election.
Mr. Kenion, I think you made an answer to this question
but I want to be sure it is in the record. Did I understand
you to say that these official records· were required to be
returned and lodged with you as Clerk of the Court for safekeeping Y
Yes, that is right.. I was going to look at the close of
this report to see if it was signed. Sometimes they write
their names at the close of the poll book but they did not
in this case. They of course have to make offroial reports
of the election.

By Mr. Mays:
~nd the clerk of t.he election did not certify the poll in
this case?
No, they didn't certify that. A voter comes up and the
registrar who keeps the registration books checks
pa~re 66 ~ to see tlm.t he is re:2istered a.nd entitled to vote~
then they call out. '' Howe, Georg·e'' and tbe man
who keeps the poll book writes tliat. down to show that he has
voted.

./"'\~·
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Robert H. Wettach.
What kind of certification does the clerk of the election
make to you?
They don't make anythino·/as to the individual voter. He
simply returns the recor .

A.. W. KENION.
ROBERT H. WETTACH,
a witness of lawful age, having been first duly sworn, testified on behalf of the complainant as follows :
By Mr. Bryant:
Mr. Wettach, your name is Robert Wettach, I believe?·
Yes, sir.
Do you occupy any position with the University of North
Carolina?
Yes, sir, I am Professor of La.w at the University.
How long have you been a Professor o:£. Law at the U niversity of North Carolina?
Well, I have been connected with the Law School for fifteen years.
page 67 ~ During your connection with the University of
North Carolina Law School, what subjects have
you taught?
Well, in smaller law schools we teach nearly everything
in the curriculum at one time or another. I have given
courses in Domestic Relations, Constitutional Law, Torts,

etc.

At the present time I believe you teach Domestic Relations?
No, I don't teach it at the pre8>ll't·time, in fact we are not
·giving the course at present. /
Mr. Wettach, what codification of the statutes of North
Carolina is in use at the present time?
The last Michie Code which is 1935.
What is tl1e title of it?
North Carolina Code of 1935 Annotated, published in 1935
by Michie.
Mr. Wettach, do the North Carolina statutes to which you
have made reference carry the qualifications which a person
must have in order to entitle him to vote in the· general elections in North Carolina.?
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Robert H. JrVettach.
Yes, sir.
What section is that?
Let me make a reference to be exact. 5937.
Mr. Wettach, will you please read that statute, No. 5937
in order that it might be placed in the record?
page 68

~

(By agreement, the Reporter was permitted to
copy in the record, without the necessity of the
witness reading· same, an exact copy of section 5937, as well
as other sections later i·eferred to in the testimony of this
witness).
'' 5937. Qualifications of electors.-Subject to the exceptions contained in the preceding· section, every person who
has been naturalized, and who shall have resided in the state
of North Carolina for one year and in the precinct, ward,
or other election district in which he offers to vote, four
months next preceding the election shall, if otherwise qualified as prescribed in this chapter, -be a qualified elector in the
precinct, or ward, or township in which he resides: Provided, that removal from one precinct, ward, or other election district to another in the same county shall not operate
to deprive any person of the rig·ht to vote in the precinct,
ward or other election district from which he has removed
until four months after such removal. No person who has
been convicted, or who has confessed his guilt in open court
upon indictment, of any crime the punishment of which now
is, or may hereafter be, imprisonment in the state prison,
shall be permitted to vote, unless the said person shall be
first restored to citizenship in the manner prescribed by
law.
All registrars and judges of elections, in determining the
residence of a person offering· to register or vote, shall be
governed by the following· rules, so far as they may apply:

a. That place shall be considered tlic residence of a person in which his habitation is fixed, and to which, whenever
he is absent, he has tl1e intention of returning.
b. A pe·rson shall not. be considered to have lost his residence who leaves his home and goes into another state or
county of this state, for temporary purposes only, with the
intention of returning.
c. A person shall not be considered to have
page 69 ~ gained residence in any county of this state, into
which he comes for temporary purposes only, with-

a
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Robert H. Wettach.
out the intention of making such county his permanent place
of a.bode.
d. The place where the family of a married man or woman
resides shall be considered and held to be his or her place
of residence; except that where the husband and wife have
separated and live apart, the place where he or she resides
the length of time required by the provisions of this article
to entitle a\ person to vote, shall be considered and held to be
l1is or her residence.
e. If a person remove to another state or county within this
st.ate, with the intention of making such state or county his
permanent residence, he shall be considered to have lost his
residence in the state or county from which he bas removed.
f. If a person remove to another state or county within
this state, with the intention of remaining there an indefinite
time and making such state or county his place of residence,
he shall be considered to have lost his place of residence in
this state or county from which he ha.s removed, notwithstanding, he may entertain an intention to return at some
future time.
g·. School teachers who remove to a county for the purpose only of teaching in the schools of that county temporarily and with the intention or expectation of returning
to the county of their parents or other relatives during the
vaca.tion period to live, and who do not have the intention
of becoming· residents of the county in which they have moved
to teach, shall be considered residents of that county of their
parents or other relatives for the purpose of voting.
h. If a person remove to the District of Columbia, or other
federal territory, to engage in the government service~ he
shall not be considered to have lost bis residenee in this
st.ate during· the period of such service, and the place where
such person resided a.t the time of his removal shall be considered and held to be his place of residence. This rule
shall also apply to employees of the state g·overnment who
remove from one county to another within the state, unless a
contrary intention is s]10wn by such employee.
page 70 ~
i. If a person g·oes into another state or county
and while there exercises the rig·bt of a. citizen bv
voting· in an elect.ion, he shall be considered to have lost hi°s
residence in this state or county.
j. All questions of the rig;ht to vote shall, except as otherwise provided herein, be heard and determined by tl1e registrar and judges of election in the precinct. where the ques-
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Robert H. 1¥ettach.
tion arose. (Rev. s. 4316; 1901, c. 89, s. 15; 19th. amendt.
U. S. Const.; amendt. State Const., 1920; .1920 (Ex. Sess.),
C. 18, S. 1; 1933, C. 165, S. 4.)
5937 (a) Law not to be construed to prevent voting of
women.-For the purpose of the registration and voting of
women, the residence of a mariied woman living with her
husband shall be where her husband resides, and of a woman
living separate and apa1·t from her husband or where for
any reason her husband has no legal residence in this state,
then the residence of such woman shall be where she actually
resides. (Eoc . .Sess. 1920, c. 18, s. 3.)
5937 (b). Residence of women.-N othing in any of the
laws of North Carolina shall be so construed as to prevent
the registration and voting of women twenty-one years of
age and having the other qualifications for registration and
voting as provided for men for the year one thousand nine
hundred and twenty. (Ex. Sess. 1920, c. 18, s. 4)
Were those qualifications now in force in force during the
entire year of 1934 Y
Yes, sir.
Are you familiar with the ways in North Carolina in which
a married woman can release her dower?
The answer to that is that it is sta:tutory as to the requirements.
t
What is the number of the statute?
page 71 ~ 2515 and 2516.
2515. Contracts of wife with husband affecting corpus or
income of estate.-No contract between a husband and wife
made during coverture shall be valid to affect or change any
part of the real estate of the wife, or the accruing income
thereof for a long·er time than three years next ensuing the
making· of such contract, or to impair or change the body
or capital of the personal estate of the wife, or the accruing
income thereof, for a longer time than three years next ensuing the making· of such contract, unless such contract is in
writing-, and is duly proved as i~ required for conveyances
of land; and upon the examination of the wife separate and
a.part from her lmsband, aR is now or may hereafter be required bv law in the probate of deeds of femes covert. it
shall appear to the satisfaction of such officer that the wife
freely executed such e.ontract, and freely consented thereto
at tho time of lier separate examination, and t.hat the same
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is not unreasonaible or injurious to her. The certificate of
the officer shall state his conclusions, and shall be conclusive of the facts therein stated. But the same may be impeached for fraud as other judgments may be. (Rev., s. 2107;
Code, s. 1835; 1871-2, c. 193, s. 27.)
2516. Contracts ,between husband and wife generally; releases.-Contracts between husband and wife not forbidden
by the preceding section and not inconsistent with public
policy are valid, and in persons of full age about to be married, and, subject to the preceding section, any married person may release and quitclaim dower, tenancy by the curtesy,
and all other rights which they might respectively acquire or
may have acquired by marriage in the property of each
other; and such releases may be pleaded in bar of any action or proceeding for the recovery of the rights and estates so released. (Rev., s. 2108; Code, s. 1836; 1871-2, c. 193,
s. 28.)
page 72

~

Please state whether or not those statutes are
now in forc,e and whether they were in force during the year 1934?
Yes, sir.
Please state whether or not a written instrument is necessary in North Carolina before a married woman can release
her dower?
A written instrument is necessary, with the formalities required in Section 2515.
And wl1a.t is the particular formality that you have referenee to, please?
That there be a statement by probate officer that the wife
freely executed the contract and that the same is not unreasonable or injurious to her.
Mr. Wettach, please sta.te whether or not a separation
agreement between husband and wife in North Carolina ii::
i·equired to be in writing?
Yes, sir.
Have we in North Carolina a section relative to contract
of sale of land?
Yes, ·sir.
What section refers to that?
Section 988.
page 73 ~ Now I will ask you to please read into the record
section 988.
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Robert H. TYettach.
988. Contract for sale of land; leases.-All contracts to
sell or convey any lands, tenements or hereditaments, or any
interest in or concerning them, and all leases and contracts
for leasing· land for the purpose of digging· for gold or other
minerals, or for mining, generally, of whatever duration; and
all other leases and contracts for leasing lands exceeding in
duration three years from the making thereof, shall be void
unless said contract, or some memorandum or note thereof, be
put in writing and signed by the party to be charged therewith, or by some other person by him thereto lawfully authorized. (Rev., s. 976; Code, ss. 1554, 1943; R. C., c. 50, s.
11; 29 Ch. II, c. 3, ss. 1, 2, 3; 1819, c. 1016; 1844, c. 44; 1868,
c. 156, ss. 2, 33.)

That, I believe, is known as the Statute of FraudsY
Yes, sir.
Is that now in force and was that statute in force during
the entire years of 1934 and 1935?
Yes, sir.
:Mr. Wettach, I believe the grounds for divorce in North
Carolina a.re given in the statute, are they not?
Yes, sir.
.
Will you please turn to the appropriate section of the
statute and read into the record the grounds for divorce in
North Carolina. which the statute prescribes!
The section is 1659.
Will you read section 1659 into the record Y
page 74

~

1659'. Grounds for a1bsolute divorce.-Ma.rriage
may be dissolved and the parties thereto divorced
from the bonds of matrimony, on application of the party
injured, made as by law provided, in the following cases :
1. If the husband or wife commits adultery.
2. If either party at the time of the marriage was and still

is naturally impotent.
3. If the wife at the time of the marria.ge is pregnant, and
the husband is ignorant of the fact of such pregnancy and
is not the father of the child with which the wife was pregnant at the time of the marriage.
4. If there has been a separation of husband and wife
whether voluntary or involuntary, provided such involunta.ry
separa.tion is in consequence of a. criminal act committed by
tl1e defendant prior to such divorce proceedings, and they
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have lived separate and apart for two successive years, and
the plaintiff in the suit for divorce has resided in this state
for one year. Rev., s. 1561 j 1Code, s. 1285; 187.1-2, c. 193, s.
35; 1879, C. 132; 1887, C. 100; 1889~ C. 442 ; 1899, C. 29; 1903,
c. 490 ; 1905, c. 4'99; ,1907, c. 89; 1911, c. 117 ; 1913, o. 165;
1917, CC. 25, 57 ; 1921, C. 63 j 1929, C. 6 ; 1931, C. 397 ; 1933, C.
71, s. 1.)
5. If any person shall commit the abominable and d~testaible crime against nature with mankind, or beast.

It shall not be necessary to set. forth in the affidavit filed
with the complaint in suit ,brought under sub-section 4 of this
section that the grounds for divorce have existed at least
six months prior to the filing of the complaint, nor to allege
oi· prove such fact.
page 75 ~

Now I ask you if there is an additional section
No. 1659, sub-section a 1

Yes, sir.
Will you please read that into the record t
1659 (a). Divorce after separation of two years on application of either party.-Ma.rria.ges may be dissolved and
the parties thereto divorced from the bonds of matrimony,
on application of either party, if and when there has been a
separation of husband and wife, either under deed of separation or otherwise, and they have lived separate and apart
for two years, and the plaintiff in the suit for divorce has
resided in the state for a period of one year. This section
shall be in addition to other a.cts and not construed as repealing other laws on the subject of divorces. (1931, c. 72;
1'933, c. 165.)

Mr. Wettach, was section 1659, sub-section (a) of the statute in force during the years 1934 and 1935 and is it still in
force?
Yes, sir.
Please state whether or not there has been any case or
cases decided by the Supreme Court of North Carolina interpreting the sta.tute known as 165:9, sub-section (a)?
In the case-do you want. me to make a statement of those
cases?
Yes.
/ In the case of Long v. Long, which wa.s decided in 1934,
.June 20, 1934, would you Jike the citation?
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Robert H. Wettach.
page 7-6 ~

.Yes, sir.
The full citation is in here.
I would be glad if you would give the North Carolina citation as well as the Southeastern?
206 N. C. 706, 175 S. E. 85. In the case of Long v. Long,
it was held that either party might maintain an aotion upon
the grounds of two years separation under this section, 1659
(a). In the case of Parker v. Parker, 210 N. C. 264, 186 S. E.
346, decided June 15, 1936, it was held that the suit must be
brought by the injured party unless there is a separation
agreement, in which case either party might hring the action. The present situation then would he that either party
might bring an action upon the basis of two years' separation
if there is a separation agreement but that in other cases
.
only the injured party could bring suit.
Had that interpretation of the statute prevailed in tlte
State prior to the announcement in the Parker case f
Well, I should say that Long v. Long indicated that either
party mig·ht bring the action regardless. That was the interpretation that was placed on the statute by the Court itself.
pag·e 77 ~ iMr. Wettach, will you please state whether the
North 1Carolina courts have recognized e$ parte
divorces obtained in other states where there was no actual
service of summons on the defendant?
It is pretty hard to answer tha.t briefly, but I guess the
lea.ding· c.ase is State v. f.I erron, the citation of which is 175
N. C. 754, 94 S. E. 6,98 decided in 1918. The case clearly
held that the Georgia divorce would not be recognized in
North Carolina where it was obtained by a. husband who,
in the viewpoint of the North Carolina Supreme Court, has
not obtained a bona fide residence in Georgia, and we have
decisions I10Iding ~renerally. I think North Carolina is one
of the few states that lias held consistentlv that it will not·
recognize foreign divorces obtained withOlit service of process or appearance.
Do vou have with von the date of the decision in tne Herron caseY
•.
1918. There has not been anv important decision since
that time that I know of.
~
Mr. Wettach, I would like for you to turn to section 8108,
sub-section 1, of tl1e statutes and read that into the record.
_page 78 ~ 8108 (1). References in statutes to Michie's
North Carolina Code.-All a.c.ts of tl1e g·eneral as-
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sembly of one thousand nine hundred thirty-three, containing references to, or amendments of, any section or sections
of '' The North Carolina Code'' or '' The North Carolina Code
of one thousand nine hundred thirty-three" or '' Michie's
North Carolina .Code'' are hereby declared to be intended
as references to, ·and amendments of, the apposite, related,
or cognate section or sections of the consolidated statutes,
and all such references and amendments shall be liberally
construed as intending to amend or relate to said apposite,
related, or cognate sections of the said consolidated statutes.
(19dd, c. 443.)
page 79

~

Where did you take your legal training?
At the University of Pittsburgh and Harvard

Law School.
How long did you attend the University of Pittsburgh?
Three years.
And how long did you attend the Harvard Law SchooH
One year.
Please state what degrees, if any, you have obtained?
I have an LL. 1B. at the University of Pittsburgh and
S. J. D. at the Harvard Law School.
Will you please state whether or not you ever took the
Bar examination!
I was admitted under the Comity Aet.
How long did you teach the law of Domestic Relations?
I think I g·ave the course three times. I might say that
we continually shift courses in the Law School so that certain courses you have shift and other ones are traded around.

By Mr. Mays:
Mr. Wettach, it appears that sect.ion 5937 requires a four
months residence in North Carolina, do you knowMr. Mays, a year in the State and four month's in the
precinct.
·
pag·e 80 ~ A year in the State and four months in the precinct-do you know of your own knowledge whether
or not those facts were brought to Dr. Howe's attention?
N~~~
,
Further this deponent saith not.
ROBERT H. "\VEiTTACH.
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:MRS. C. W. (ISAiBEL) BAIN,
a witness of lawful age, having ,been first duly sworn, testified
on behalf of the complainant as follows :
By Mr. Bryant:
Mrs. Bain, you live in Chapel Hill, I ,be~ieve¥
Yes.
How long ha.ve you lived in Chapel Hill, Mrs. Bain?
I have lived here since 1910, came in 1910.
I believe, your husband was Professor of Greek in the University of North Carolina, wasn't he?
Yes.
Before Dr. Bain, your husband., came to the University
of North Carolina as a professor was he a professor in any
other school!
Yes, Professor of Ancient Languages in the
page 81 ~ University of .South Carolina.
Do you lmow Mrs. Margaret Flinn Howe i
Yes, I have known her since she was a young girl.
Were you present a.t her wedding?
I wa.s.
Where was the wedding held?
The wedding was held in the Presbyterian Church in Columbia, South Carolina.
Was your husband a member of the University of South
Carolina 'faculty at that time?
Yes.
Who performecl the marriage ceremony?
Margaret's father.
What was bis name? .
Dr. William Flinn.
·what was his position at that time?
He was Dean. I think they called it Dean and Cha plain
of the University of South Carolina, and he was also Professor of Philosophy, wasn't be, Margaret?
At the University?
At the University of South Carolina.
I almost overlooked what is considered the most unimportant part of the wedding, to whom was Mrs. Howe mar'
ried l
page 82 ~ She was married to George Howe.
,Mrs. Bain, after the marriage, where did Dr.
George Howe and his wife, Mrs. Margaret Flinn Howe, reside?
They came to Chapel Hill.
What was Dr. Howe's position in Chapel Hillf
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He was Professor of Latin.
I believe he later became head of the Department of La.tin?
Yes. I don't know whether he came here as head or came
as Professor of Latin but I think he was the head then,
wasn't he?
Will you state if Dr. and Mrs. Howe came to Chapel Hill
t.o reside immediately after the marriage Y
As far as I lmqw they came immediately.
W"hen did you come to Chapel Hill to live? Before or after?
"\Ve came here after-in 1910.
"\Vas Dr. Howe living in Chapel Hill at that time!
Yes, he was living in Chapel Hill.
"\Vas Mrs. Howe residing here also 7
Yes, she and Dr. Howe were living together.
I believe you and your husband had meals at their house,
did you not!
By invitation. Do you mean that?
Did you board there Y
page 83 ~ No, we didn't board in the house with them but
we saw them frequently.
You testified that yon lived here continuously since 1910?
Yes, sir.
State whether or not Dr. Howe ever moved his residence
away from Chapel Hill before tl1e summer of 1935?
No, I never heard of it. As far as I lmow he stayed right
on in Chapel Hill. I don't mean to say he didn't leave the
Town of Chapel Hill but not to leave it as a residence.
Mrs. Bain, were you present at the marriage 1
Yes, I was.
In South Carolina f
Yes, sir.
Marriage between Doctor and Mrs. Howe?
Yes, I was there.
Did you have any part?
Only as a friend, with the familx before and during the
reception and all and I sat up with the family, near the family,
at the wedding.
Let me ask you this question, do you know whether a
marriage license was required in South Carolina at that
time?
page 84 ~ I could not tell you. I don't really know.
And further this deponent saith not.

MRS. C. W. (ISABEL) BAIN.

70

Supreme Court of Appeals of Virginia.

M_iss Elizabeth Bain.

Mrs. Ellen E. Taylor.

MISS ELIZABETH BAIN,
a witness of lawful age, having been first duly sworn, testified on behalf of the complainant as follows:
By Mr. Bryant:
I believe you are the daughter of the Mrs. Bain who just
testified Y
Yes, sir.
Miss Bain, were you present at the wedding between Dr.
and Mrs. Howe f
I certainly was. My nurse took me and I was up in the
gallery. It was the first wedding I ever remember.
Now, Miss Bain, did you know Dr. George HoweY
Yes, indeed.
Did you have any conversation with Dr. Howe during the
late spring or early summer of 1934 with reference to whether
he was going to leave here?
page 85 ~ I probably did. I cannot remember. I used to
see him two or three times a week coming in ancl
out of Murphy Hall, his office and. my office were in the· same
building and we used to pass the time of day getting in and
out of cars at lunch time and that sort of thing.
Let me ask you, please, if you remember any conversation
with Dr. Howe with reference to where he planned to go during the summer of 1934 Y
I have not any recollection. I am sorry. I probaibly did
and I dare say it is sort of hazy in my mind; we would chat
about various plans but it is not definite enough to say absolutely yes or no.
And further this deponent saith not.

ELIZABETH BAIN.

MRS. ELLEN E. TAYLOR,
a witness of la:wful age, l1aving been first duly sworn, testified on behalf of the complainant as follows :
By Mr. Bryant:
·were you present at the wedding between Dr. George Howe
and Mrs. Margaret Flinn Howe?
page 86 ~ I was.
I believe it occurred in Columbia, South Carolina?
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Paul Robertson.
Yes.
And it has been testified that the marriage ceremony was
performed by Mrs. Howe's father, what position did he occupy with the University of South Carolina at that time?
Dr. ,Flinn had been a professor there for years and the
Flinn home was just the nicest on the campus and all the
boys were perfectly devoted to Dr. Flinn.
Did you live in South Carolina 1
My people all belong there. I lived in Columbia.
Had you and Dr. Taylor been married at the time they were
married?
No.

Were you married later?
Yes.
I 1believe your husband was a groomsman?
Yes, he was very intimate at the house.
Do you know whether a marriage license was required for
the performance of the marriage ceremony?
I am quite sure it was not because when I was married
twenty-five years ago in Columbia, I did not have to have
one.
page 87

~

And further this deponent saith not.

MRS. ELLENE. TAYLOR.
PAUL ROBE!RTSON,
a witness of lawful age, having been first duly sworn, testified on behalf of the complainant as follows:
By Mr. Bryant:
What .is vour name?
Paul Bobertson.
And during the year 1934, please state whether or not you
l1ad any official position in the Town of Chapel Hill?
I did.
Wba.t was that position?
Registrar.
What do you mean by t11e term "registrar"?
'J~he registrar has charge of the election.
Please state what precinct in Orange County you were
registrar for?
Chapel Hill.
Did you hold the election here at that time?
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Paul Robertson.
That is rig·ht, yes, sir.
Mr. Robertson, will you please state whether or
not Dr. George Howe· voted in the Chapel Hill
precinct in the general election held in North Carolina on
the 6th day of November, 1934?
He did.
Please state whet.her or not as the registrar you were one
of the holders of the registration and poll ibooks?
May I explain that? Maybe not as directly as you would
like to have it, but what we have here is a pretty large precinct and it takes more than the usual three officials. It is
customary to employ two clerks. I have general charge of
the election, supervision not of the poll book but of the registration and they first pass before the registrar, the man who
has charge of the registration b9ok and are 0. K. 'd to the
man who has the poll book and he jots the name down with
the number.
Please state whether or not the registrar has general supervision and possession of the poll books Y
He has.
I ask you whether or not Dr. Howe's name appears on the
poll book as having voted in the November, 1934, election?
It does, No. 429 in the voting.
page 89 ~ And I ask you the question whether or not that
poll book was kept under your supervision?
It was.
And whether or not the record was made under your supervision¥
Yes, sir, it was.
page 88 ~

Byi Mr. Mays.
"\Vas Dr. Howe's vote challenged f
No, sir.
Was any period of residence called to his attention at the
time he voted?
No, sir.
Did you have any conversation with him at the time l1e
voted?
Notl1ing more than probably just spoke to liim as he came
in, "Good morning, Doctor".
Your remember of your own recoHection that he did vote
at that time?
No, I would not say definitely about him passing in there.
I am under oath and I can swear to the fact that there is no
name registered on that po1l book except. those who passed
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Paul Robertson.
by and were registered duly and 0. K.'d by me and
page 90} voted according to the law.
You don't recall that he actually appeared or
not but are going entirely by the registration books t
By the books and by the fact that his name appears. We
vote about 1,200 to 1,500 and it is rat.her hard to rec.all what
happened with one particular individual as he passed.
But your testimony is based on the record f
That is right.
Solely?
And knowledge of the correctness of that record.
.A.nd it is based upon that solely, isn't it?
Yes, sir..

By 1\Ir. Bryant:
How long· had you known Dr. George Howef
I have known Dr. Howe since I came here. I came here
on the 13th of this past November thirteen years ago.
Until the time Dr. Howe left Chapel Hill in 1935, please
state wh~her or not he had been continuously a resident of
Orange County, North Carolina?
He ha.d insofar as I ever knew, yes, sir.
Please state how frequently you saw him until the time he
left here in 1935 t
JJage 91 } I saw him practically every day with the exception of Sundays. I would usually see him during
the clay around the bank or post-office practically every day.
Of course there mig·ht have been times, but I saw him so
often if he should have been out on a visit or something for
a few days, I saw him so frequently tha.t I probably would
not have noticed his absence for three or four davs.
Mr. Robertson, please state whether or not you· ever had
occasion to question Dr. Howe's residence or rig11t to vote?
Never did, saw no reason for it.
Bv J\fr. Mavs:
Did you see Dr. Howe practically every da.y in the summer of 1934?
I could not sa.y about. that.. I saw him so often that it just
appeared to me that I was seeing him pretty near every day,
but as I said a. few minutes a~:o be mhrht have been awav for
a few <lavs and I would not have not.iced his absence.·
But he· was not away for a lon~:e1· period than that?
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Robert B. House.
I could not say about that.
Was he, as far as you know, away for as much
as three months at the time Y
I could not say.
Yet you think you saw him practically every dayf
As I say, I saw him so frequently it seemed I saw him
pretty nearly every da.y but he could have been away for a
short time and I would not have noticed it.
page 92 ~

And further this deponent saith not.
PAUL ROBERTSON.
ROBERT B. HOUSE,
a witness of lawful age, having been first duly sworn, testi-

fied on behalf of the complainant as follows:
By Mr. Bryant:
Mr. House, how long have you lived in Chapel Hillf
Since June, 1926.
Are you connected with the University of North Carolina
at the present time!
I am the Dean of Administration.
How long have you been Dean of Administration of the
University of North Carolina?
Since July 1, 1934.
page 93 ~ And prior to July 1, 1934, what was your position then?
I was Executive Secretary of the University.
How long did you hold that position?
From June, 1926 to July, 1934.
Now as Dean of the University, please state what, m a
general way, your duties are!
I am in place of the President at this particular unit.
I believe the University of North Carolina has three units
and by a statute has been consolidated y
That is right.
One unit known as the Woman's University at Greensboro,
one known as the A~;ricultnra1 and Technical unit at Raleig·]1
and the University here?
To be exact State College of Agriculture and Engineering
at. Raleigh.
Please state whether or not as Dean of the Universitv of
North Carolina a.t. Cl1a.pel Hill there comes under your su·pervision tlie question of employment of instructors and pro1
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Robert B. House.
fessors and the a.ssignment to those various instructors, professors and doctors their classe?
That is exactly one of my chief functions.
Prior to the time you became Dean in June, 1934, what were
your duties as Executive Secretary Y
page 94 } Practically the same as they a.re now with the
exception that I have a little more responsibility
to make decisions now than then; as to personnel matters
exactly the same.
When did you first know Dr. George Howe 1
When I was a student here 1912 through 1916.
I believe he was Professor of Latin?
Professor of Latin at that time.
.
And later head of the Department of La.tin, was he not?
He was he.ad of the Department of Latin at that time and
later he was Dean of the College of Liberal Arts in addition to his Deanship and headship of the Latin Department.
Please state whether or not he was Dean of the College
of Liberal Arts during· the college year 1933-1934?
No.
vVha t was his position at that time?
Professor of Latin, head of the Department of Latin.
I wish you would please state to the Court the manner in
which the salaries of the professors, a.nd particularly the
salary of Dr. Howe, were paid as to whether they were on a
monthly basis and how the remittances were ma.de, etc. and
what periods the employment began and terminated?
Employment a.t the grade of full professor is what we call
permanent, that is to say, continuous. .Salaries
page 95 }- are at an annual rate, payable in twelve equal
monthly installments. The salary is earned in the
academic year, September to tTune, for a twelve months period hut the payment is made c.ontinuously in twelve monthly
installments, that is to say, a man would have three months
vaca.tion normally and during tha.t vacation would draw his
monthly: stipend.
Was Dr. Howe a full professor?
He waR a. full professor.
And as I understand bis checks were paid monthly?
His ehecks were paid monthly.
Do you know what arrang·ement he had with reference to
the payment of his checks?
An arrangement quite usual here. Our payroll office was
instructed to send his check direct for deposit to his credit
in the Ba.nk of Chapel Hill.
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Robert B. House.
And was that done monthly?
That was done monthly.
Did Dr. Howe teach at the University during the scholastic
year beginning~. in Se1}tember, 193.3, and ending June, 19,341
Yes, he did his full year's teaching.
Please state whether or not Dr. Howe taug·ht in the University in the scholastic year, September, 1934, into
page 96 ~ June, 1935?
Yes, sir, he did his full year's teaching.
In addition to Dr. Howe's duties as a teacher and professor, please state whether or not during the year 1933,
1934 and 1935 he was on any of the University committees!
He was at that time a member of the Advisory Committee consisting· of nine members elected by the faculty for
thi·ee year terms each and whose function was to advise ·with
the President on matters of U11iversity policy.
Did you l1ave any conversation with Dr. Howe in the year
1.934 with reference to where he expected to be during the
summer of 1934?
None whatever.
Did you have any c.onversat.ion with him with referenceprior to September, 1934, with reference to whether or not
he would teach at the University during the session beginning·
September, 1934?
None whatever.
Please state wl1ether or not Dr. Howe ever resigned from
the Advisory Committee of the University of Nortl1 Carolina?
He did not. My answer to tha.t wou]d ha:ve to ,be yes.
Now make your explanat10n?
page 97 ~ During the year 1935-36 Dr. Howe was absent
from the University on sick leave and that threw
him off of the Advisory Committee and his place ·was supplied
by a one year election until his return.
,,That time during the year 1935 was that f
His leave of absence extended from September, 1935, designed to extend until September, 1936.
And was it in September of 1935 that he went off of the
Advisory Committee Y
Yes, s·ir.
Please state whether or not Dr. Howe made any arrangements prior to June, 1934 contemplating his absence from
the University during any part of 19341
None ,:vhatever insofar as they were communicated to me
in an official way or personal way; none whatever insofar
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as they are recorded in the official proceedings of the University.
Please state whether or not at any time during the year
J 934 there was any interruption of his duties either as a
member of the Advisory Committee or as a Professor at the
University of North Carolina?
None whatever, with this not of explanation if it is permitted?
Yes, you are permitted to make any explanation
page 98 }- you desire 1
It is true that we called the Advisory Committee within the months of June, July and August, that is recognized as the vacation period of all members of the faculty and
quite frequently we find it hard to get a full meeting of that
Committee in the summer by reason of vacations. We don'f
consider that an interruption.
Are you the person in the University organization with
w'l1om the question of leaves of absence should be taken up?
Yes.
Did Dr. Howe ever indicate to you that he desired a leave of
absence from the University of North Carolina?
Not prior to the academic year 1934-1935-beginning September.
I assume from that that a.t some time Dr. Howe did advise
vou that he would desire a leave of absence?
· Yes.
Will you please give us the first date on which Dr. Howe
called it to the attention of the University authorities that
he would desire a leave of absence?
I cannot give an exact da.te. I can give the exact time of
tl1e year in terms of a season. He crune to my house in t.he
spring of 1936-very close to-spring of 1935, I
pag<~ 99 }- beg your pardon-very close to the end of the
academic year.
The end of the academic vear was when?
June.
·
Pardon the interruption.
e sat down and talked. He told me that he very probably
would never be able again to carry on his full time work in
the University and we discussed together how the University
might be of assistance to him in maintaining himself. We
discussed part time employment in Chapel Hill ; ·we discussed
possibilities of a pension; we discussed editorial employment
in some capacity that would allow him to travel and work,

,v
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Robert B. House.
his health was involved ; we discussed sick leave for a short
term or for a longer term.
Did Dr. Howe assign any reason as to why he would pro~ably not be able to return in the fall of 1935 to resume his
duties as a professor other than the state of his health f
Yes, he gave the state of his health as the ground of the
whole matter, but he also stated that he preferred, if possible,
to live away from Chapel Hill from that time following.
And about when was it that you had that conversation with
himf
I have no records. I have a distinct recollecpage 100 ~ tion that it was not far from the first week in
May.
Off
0 1935.
Mr. House, did you arrange a sick leave for Dr. Howef
Yes.
That was for the academic session beginning September,
1935Y
Yes.
And for what length of time did you arrange the sick
leaveY
To extend for a fuIJ year from September 1, 1935.
Please state whether or not he continued to receive a salary
from the University?
He continued to receive his full salary in the usual monthly
installment deposited as usual to his credit in the Bank of
Chapel Hill.
How long did that continue f
I should have to see the payroll to answer exactly. It was
designed to continue through August 31, 1936.
I don't know that the exact date is material, but do you
know whether he continued to receive a salarv from the University of North Carolina up until the time of his death f
He did. I can make one word of explanation
page 101 ~ if you want it.
All right, sir.
Dr. Howe was on sick leave ,vith his stipend paid from trust
funds of the University known as the Kena.n funds. It would
have been possible to ha.ve terminated his pa.y at the time of
his death so as not pay· out any more of the foundation funds
than were necessary to support him on his leave. I am sorry
tha.t I don't have the actual payroll record here. That i~
open and can be had~
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Robert B. House.
Do you know of your own knowledge when Dr. Howe bP.came connected with the UniversityY
I have the exact record. I don't remember it as a fact.
Now from the date in 1926 when you became Executive Secretary of the University up until the time of Dr. Howe's death
in June, 1936, will you please state whether or not there was
any interruption in the payment of his salary by tlie University of North Carolina?
None.
Did you have any conversation with Dr. Howe during the
spring of 1935 relative to any settlement. with his wife?
Yes.
Approximately when was this conversation?
page 102 ~ At the same time at which we discussed the sick
leave proposition on account of his health, approximately the first week in May, 1935.
Now will you please state what the conversation was that
you had with Dr. Howe 1
Entirely incidental to our main conversation, he remarked
to me as a friend that he had hoped to ha.ve a full settlement
with Mrs. Margaret Howe and that he regretted that this had
not been possible up until that time.
By Mr. Mays:
Is it Doctor or 1\fr. House?
Mr. House.
I didn't get the first name!
Robert.
Did you have any conversation with Dr. Howe subsequent
to the first week in May, 19357
At least one.
When was that?
Just prior to June 15, 1935.
Did that conversation have to do "\\'ith a.ny marital settlement between Dr. and Mrs. Howe?
No.
page 103 ~ Then Dr. Howe never expressed himself to you
about that after the conversation which was held
in the first week in May, 1935?
No.
Mr. House, how many instructors or professors do you have
in the La.tin Department?
I am answering from memory. The record is available but
I don't have it with me.
I might modify that to ask how many did you have in the
summer of 1934?
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Four is my recollection.
That included Dr. Howe?
Yes.
Who was next in seniority or rank to Dr. Howe?
Dr. G. A. Harrer.
Dr. Harrer was considered by Dr. Howe quite capable of
taking his place and was recommended to you on several occasions ,by Dr. Howe?
Never had so far as I can remember.
Do you remember the several letters which were exchanged
between you and Dr. Howe after he moved away from Chapel
Hill in 1935?
There were two letters exchanged between us. I remember
those.
You recall, do you not, that Dr. Howe recompage 104 ~ mended Dr. Harrer at that time as his successor,
do you not¥
I do not.
You don't recall that?
I do not.
Do you deny that he made such a recommendation? I will
submit some letters to you for identification. (looking over
letters) These letters which are addressed to '' Dear Bob'~
were addressed to you, weren't they?
I presume so.
I was not trying to get you to commit yourself but just
wanted to sing-le out the ones for your inspection. Who were
the other members of the Latin Department besides Dr. Howe
and Dr. Harrer?
For what period?
1934.
Dr. Harrer, S. G. Sanders, J. P. Harland.
·what was the rank of Mr. Sanders?
Mr. Sanders was an associate professor.
Mr. Harrer or Dr. Harrer?
Re was a full professor.
Do you recall approximately how many hours Dr. HarrPr
was then carrying?
No.
Do you recall about how many Dr. Sanders wa~
page 105 ~ carrying?
No.
Or Dr. Harland?
No.
Do you recall how many hours Dr. Howe was carryingf

.
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No.
vVas it or was it not possible for at least one or more of his
assistants in the Latin Department to take over his classes
on fairly short notice Y
I am unable to answer. The situation when it was brought
to my attentionBut you cannot say that they could not have taken his place
in his classes?
In terms of ability to do it, we could have handled any situation by use of members of the Department on a temporary
llasis, but when it became evident that Dr. Howe had to leave
on account of his health for a year, we found it necessary to
employ another instructor. As to the summer of 1934, bear
in mind that was a vacation period.
But you would have gone on with a shift in the f acuity and
handled the classes of Dr. Howe temporarily in the fall of
1934 in Dr. Howe's absence, could you not?
Not on the basis of experience because when the
page 106 ~ matter arose we did not do that because it was
inadvisable.
But it is usually true when the head of a department leaves,
the person who takes his place is not quite so experienced?
That is not the point.
But isn't it a fact, whatever the point may be f
It is a mere matter of opinion. It depends upon the nature
of the work. The Latin Department begins with very elementary work and proceeds to very highly specialized work
of a graduate character. It is entirely possible that one man
may be doing a type of work that another man cannot conveniently carry on. That is illustrated by the fact that when
Dr. Howe had to leave, we found it advisable to bring in another man to assist for that very reason.
Did the new man who was brought in take over some of
Dr. Howe's classes or did he take over some of the more elementary classes f
He took over work of advanced character. Some of Dr.
Howe's work I presume could not have been given by anybody but Dr. Howef
as that same work given by the new man who was taken
in?
I am not acquainted with the exact details of
page 107 r the departmental history at that point.
.
Dr. Harrer was considered capable by the University to take over the head of the Latin Department?
Without any question.
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Dr. G. .A. Harrer.
And did take over that department?
First as acting head during the absence of Dr. Howe, them
as officially appointed head of the Department after the aeath
of Dr:·Howe.
Dr. Howe was greatly beloved in Chapel Hill,. wasn't he!
Yes.
He was considered a man of the highest integrity, isn't that
true?
Yes.
And the authorities at the University were anxious for his
return, after he removed, in the fall of 1936 Y
Equally so.
By Mr. Bryant:
Did Dr. Howe by notice or otherwise ever indicate that he
contemplated a change of residence from Chapel Hill during
the year 1934 f

Nio.

By Mr. Mays:
vVhen you answer "no", do you mean that he

page 108

r never indicated a change of residence to you t

I am answering these questions in my capacity
as an official of the University.
But he did not indicate to __you persona.lly or in your capacity as an official whether he meant to change his residencef
He did not.
And further this deponent saith not.

ROBERT B. HOUSE.
DR. G. A. HARRER,
a witness of lawful age, having been first duly sworn, testi-

fied on behalf of the complainant as follows :
By Mr. Bryant:
Dr. Harrer, how long have you been connected with the University of North Carolina?
Since 1915.
How long had you known Dr.. George Howef
Either the spring or summer of 1915 when he came up to
Princeton and hired me, you might say.
What was Dr. Howe's connection with the University of
North Carolina at that time?
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He was either head of the Latin Department or head of the
Classics Department, I am not sure which.
·what was your position at Princeton Univerpa.ge 109 ~ sity?
...
Instructor in Classics.
What position did you take when you came to the University
of North Carolina?
Instructor in Latin.
I believe Dr. Howe at that time was the Head of the Department of Latin?
Dr. Howe was undoubtedly the head of the Latin work -in
which I was. I cannot remember whether at that time officially he was Head of the Greek work also. That is what I
meant when I said Classics.
At the present time you are head of the. La.tin Department?
Yes, sir.
When did you become the head of the Latin Department?
Last summer. I have forgotten the date.
Anyhow it ·was during the summer of 1936?
'That is right.
Did you succeed Dr. Howe as head of the La.tin Department?
.
Well, there hasn't been anybody in between us.
Did Dr. Howe teach at the University of North Carolina
for the scholastic year .1933-34 lleg-inning in the fall of 1933
and g-oing through the spring of 1934?
1933-34, yes.
Please state whether or not he taught at t11e
page 110 ~ University of North Carolina. for the scholastfo
year beginning- in the fall of 1934 and running
through the spring of 1935?
Yes.
Do you know where Dr. Howe spent the summer of 1934?
No. I-is it all right to amplify it? I know he started ont
in his automobile and went West and I had a few letters mailed
en route and I am sorry but I don't remember-I don't know
for sure whether I had any letter from him where he may
have stayed or not. I did not have any regular address that
summer. That is 1934 you are talking about now?
As I understand you to say, he returned to teach in thP.
scholastic year beginning in the fall of 1934?
Yes, sir.
·wnen does the fall term usually start?
Well. it is around the 20th. of September, around that.
Dr. Harrer, prior to the time Dr. Howe left Chapel Hill
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in the summer of 1934, please state whether he indicated to
you that he did not expect to return to teach in the University
in the fall of 19341
He did not indicate that he did not expect to return. I
thought he was coming back and he did come back.
·wm you please state the grounds upon which
page 111 ~ you formed the conclusion that he was coming
back to teach in the fall of 1934 i
Yes, sir. You see the summer term is different from the
regular session,-two six-weeks sessions and some of us a.re
engaged to teach in one of them and a few sometimes teach
both sessions. It has been the practice of Dr. Howe for a
number of vears to teach in one and me in one and sometimes
Mr. Sanders. Vlell, that summer he told me he was not going
to teach, long before summer came he told me he would not
teach that summer and therefore I was to teach undoubtedly
and he was simply to be away for the summer and nothing
was said about not returning. He was head of the Department and I expected him to return and he did return.
And I believe he was here when the session actually commenced in the fall of 1934 or a. few days thereafter, was he
not?
He was a few days late. I cannot tell you how many day~
but some clays, a few days, and the reason I know that is that
I had rather unexpectedly to manage the registration at the
opening in the fall.
rrhere is one other question I think of that I
page 112 ~ want to ask you. Please state whether or not Dr.
Howe at any time during the year 1934 indicated
that he intended to change his residence from Chapel Hill or
that he had changed his residence from Chapel HillY
To met
Yes, sir.
No, sir.
I will ask you to please state whether or not Dr. Howe in
any of the letters which you stated he wrote you after he left
on his vacation indicated that he had changed or expected to
change his residence?
No, sir.
Or whether he expressed any intention then of not. coming
back to Chapel Hill?
Nio, sir. That is 1934, the summer of 1934.
And I believe, Dr. Harrer, you have proba.bly already testified to this, that he did teach the remainder of the 1934-33
term up until sometime in June, 1935 f
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Well, he taught the whole term. I am not prepared to say
whether he wa.s there the very first class day but he taught
the whole session, three quarters.
And that carried him until when?
Summer of 1935 that would be.
Do you remember what time in June school
pa.ge 113 }- closed in 1935 Y
I am sorry. I don't remember that but it would
be ea.rly, somewhere by the 10th. It could be easily found out
if you follow the catalogue.
But you say he wa.s here through the school year, 1934-35?
Yes, sir, completely.
By Mr. Mays:
Did you and Dr. Howe exchange many letters during thr
summer of 1934 f
·
No.
Do you recall whether you exchanged any letters with him
after June, 1934, that is to say, after June 1934 and prior
to September, 1934?
Well, you see it would be about the 10th. or so of June when
he left and there were not many letters, just a short time,
lJut I suppose there would be some after J 1me. I could not
say tha.t just from memory.
You were living here at the time?
That is right.
,Vhen Dr. Howe finally left on sick leave in the fal] of
1935, who took over his classes, the ones which he himself had
been teaching Y
ell, his work was largely handled by Dr. H. B. Dewing
who was brought in here for one year. He had
page 114 }- never been here before and has not l1een since.
After Dr. Dewing left, v.rho succeeded him?
Well, Dr. Dewing was here through this past academic yem·,
you see and then Dr. Howe resigned a.nd this fall we are using
one extra young man who himself has been taught here.
There is no older man brought in.
Are the classes which were normally taught by Dr. Howe
to he taught this fall by members of the Latin Department
while he was here?
"\Ve have had only one term and that particular term no
specific class that would be his has been caJled for; if such
~lass is called for, why either Mr. Sa.nders or I would teach
it.
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It would be unnecessary to bring in any outside man for
that purpose, isn't that true t
Well, this year, this particular year we have a special arrangement, Mr. Sanders and myself who have been here a
good many years, in using two young instructors. That is not
a permanent arrangement, though.
1.
What I am trying to make clear is that the work which Dr.
Howe normally taught, if called for ,,Jdll be taken care of by
some of those members of the Latin staff who were with him
when he was at the head of the Department, isn't
page 115 ~ that trueY
Or who were students at that time, for this year.
By Mr. Bryant:
After Dr. Howe left in the early summer of 1935, please
state whether or not the University did employ an additional
man for the Latin Department t
In 1935?
For the school year 1935-361
Well, that is the year we had Dr. Dewing.
Dr. Harrer, how often did you see Dr. Howe when he was
here teaching Y
His office and mine were next to each other and just as close
as two doors can be and I saw him you might say practically
every school day of the college year, I suppose, I don't know
but I would think about 200 days out of the 365 at least.
Were you and Dr. Howe on very good terms Y
Yes, sir.
Please state whether or not Dr. Howe ever indicated to
you that he had had any property settlement with his wife!
Had had a property settlement Y
Yes.
I never was informed that any property settlepage 116 ~ ment was completely made and accepted.
By Mr. Mays:
Were you informed that none had been made?
Well, I am sorry but I don 1t know what you mean exactly
in connection with what I last said.
Had you been definitely informed that no property settle. ment had been made Y
No .
•t\.ncl further this deponent saith not.
G. A. HARRER.
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8. G. Swiders..
S. G. SAN.DERS,
a witness of lawful age, having been first duly sworn, testified
on behalf of the complainant as follows :
By Mr. Bryant:
/
Mr. Sanders, ho long have you been connected with the
University of N h Carolina?
Thirteen y rs, I believe, came in 1923.
In what partment have you been employed?
Classics.
And who, during the year 1933 and 1934 was
page 117 ~ the head of that department?
Dr. Howe.
Dr. George Howe?
Yes, sir.
How frequently did you see Dr. Howe when he was teaching here in the University f
Well, I saw him every day. I did not talk to him every day
but we would chat together often. I would drop in his officP
or he would come down to mine.
Mr. Sanders, did Dr. Howe teach here in the University
during the scholastic year ·beginning in September 1933 and
going through the late spring of 1934?
Yes, he must have been here that year. 1935 I believe was
the year he took his leave. He was here previous to that.
Was he also here during the scholastic year beginning in
September, 1934 and going through the late spring of 1935 "?
Well, I think he was.
The one year that he was awa.y from here was this past
scholastic year, is that right?
Yes.
And that beg~n in the fall of 1935 and ended in
page 118 ~ the late spring of 1936?
Yes, that is my idea.
Mr. Sanders, who else was employed in the La.tin Department other than you and Dr. Howe?
Dr. Harrer.
Please state whether or not you and Dr. Howe and Dr.
Harrer made plans for instruction in the Latin Department?
Well, I was not called in for consultation there. Dr. Howe
and Dr. Harrer generally took care of that. They would tell
me from time to time, I suppose incidentally, that certain
things were being done, for instance the employment of Professor Dewing when he came here.
Please state whether or not at any time during the year
1934 Dr. Ho,,-re gave any notice to you, or insofar as you
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know to the members of the Department, that he did not expect to teach here during the scholastic year 1934-35 Y
No, I had no notice of that.
·
Did you know where Dr. Howe went during the summer
of 1934?
No, I did not. He asked me to take a trip with him and
he didn't say where he was going, but he knew that I had
some property in Texas and I had taken a little trip before,
a very pleasant three-day trip with him in the
page 119 ~ mountains some years before and he told me how
delightful it was to get out that way and he
thought perhaps I would like to get out and see about my
property and he asked me to go with him and I could not go.
Did he tell you how he expected to travel Y
In his car. I don't know that he definitely said that but
that was the impression I got, that he was going in his car.
Did he give you any impression as to how long he would
be gone, or approximately the time he would be gone?
No, he did not.
Please state whether or not anything was said as to wl1ether
he expected to change his citizenship and residence?
Nothing was said at all.
By Mr. Mays:
When, Mr. Sanders, was your conversation with Dr. Howe
about the trip west in 1934, do you recall the approximate
time?
I don't recall the time of the year. I suspect it was toward
the end of the school year because naturally we made plans
for summer school teaching and he knew when I would be
out of summer school work and that would be
page 120 ~ my impression, that it was toward the end of th<3
school year.
Did his invitation contemplate that you would stay with
him on the entire trip?
No, nothing was said about that.
Did you understand that he was going to Texas Y
No, sir, he just said a trip west. He gave me no inkling
where he ,,ms going.
By Mr. Bryant:
Did he ever give yon any inkling as to why he was going?
No, sir.
And further this deponent saith not.
S. G. SANDERS.
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Bryant Hogan.
BRYANT HOGAN,
a witness of lawful age, having been first duly sworn, testi-

fied on behalf of the complainant as follows :
By Mr. Bryant:
Your name is Bryant Hogan 7
That is right.
Bryant, how long have you lived in Chapel Hill?
Well, I have not been living in Chapel Hill so very long,
since September since I have been living here.
How long have you been living in Orange County?
That is my home'I I was born in Orange
page 121 } County, been living there all my life.
The city limits of Chapel Hill take up just a
small part of Orange County, don't they?
Yes, sir.
Bryant, what is your work f
Well, my work now is gardener.
You say your work is gardener?
Yes, sir, and butler around the house.
ere you ever employed by Dr. and Mrs. Howe 7
I was.
·when were you first employed by Dr. Howef
It was in A.pril in 1933.
··what did you do then, Work on the ya.rd f
That is right.
How regularly did you go down to the house theref
Well, I was employed to work two days a week, sometimes
I would work more.
I believe Dr. and Mrs. Howe lived at a house out on the
outskirts of Chapel Hill known as the Buttons propertyf
That is right.
Did your duties working around there require you to be inside the house as well as outside the house?
At times.
Did you do any housecleaning inside the house?
page 122 ~ Yes, sir, I did.
Now, Bryant, were you around the house there
in the early summer of 1934 when Dr. Howe left to go on his
va.c.ation? I don't mean were you there the very minute he
left but had you been working there just along about tha.t time 1
Sure.
Did you have any conversation with Dr. Howe about his
leaving to go on a vacation or did he talk to you about it?
"\\Tell, he did tell me of his trip.
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Bryant H og(JJYI,.
What did he say to you 1
Well, he· said he was going away for a vacation for the
summer. · ~
Did he give you any instructions about the place when he
left!
Well, nothing more than he had been, just told me he was
expecting me to take care of the place while he was gone.
Now state whether or not he continued to pay you during
the summer of 1934?
He did.
How long did Dr. Howe continue to pay you for gardening
around the house 1 Let me ask you this question this way,
when was the first time you knew that he did not
page 123 }- expect to continue to pay you Y
That was in the-a year from that time in 1934,
I suppose, wasn't it, the time he left first, he come back and
when he left the second time then that was the time he told
me he would not pay me any longer.
That you say was in 1935 he told you he would not pay you
any Iongerf
. 1935. It was in June after he left the first time. You mean•
a vear after he left the first time?
. . Yes, sir.
. Now you testified that he told you in 1934 that he was going off for the summer on a vacation, will you please state
whether or not after he left in June, 1934 you had occasion
to go in the house for anything?
After he left!
Yes.
I did.
Did you see any of Dr. Howe's personal effects and belongings in the house there when you went in there T
·
I did.
Wbat of his things did you see and where did you see them?
vVell, I didn't miss anything of his only just some summer
clothes that he had taken. All his other clothes
page 124 }- and things were left there just as .he was there.
Where were his winter suitsf
They were upstairs in his closet.
Now after he came back from his vacation, did yon see him
anymore?
Yes, sir, I saw him shortly after he come back.
I believe you said you continued to work there as a gardener for about a vear after thaU
Sure.
·
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Bryant Hogan.
·where were you wl1en Dr. Howe told you that he was not
going to pay you any longer?
We was upstairs in Prof. Hickerson 's house I believe.
Was that where he was staying at that time?
It was where he was rooming at that time.
Did he make any other statement to you about the place?
Well, he told me when he written me the check, he says
'' I am going away and I am not going to pay you any longer,''
said '' you will have to look to Mrs. Howe for your pay from
now on", said "I am turning the place over to her"'. That is
what he told me.
Is that all he -said?
page 125 } That is all he said concerning that.
By Mr. Mays:
Bryant, was Dr. Howe in the habit of telling you his seerets·J
His secrets ?
Tell you about his plans, of his personal affairs?

No.
He did not?

No.
He simply told you what he wanted you to do in his garden !
That is right.
"What he wanted vou to do around the house?
Sure.
~
And he didn't go into his affairs with you at all, did he?

No.

His relations with Mrs. Margaret Howe, his wife, he kept
to himself, didn't he?
I beg your pardon.
I say his relations with his wife, Mrs. Margaret Howe, lie
kept to himself, he clidn 't talk to you about it, did he?

No.

Did you have occasion to go back to the Howe home after
Dr. Howe left in the summer of 1935?
I did.
In the house?
page 126 } Sure.
Did vou see any of the personal propert.v that
helonged to him still in the house?
·
Yes.
"What did you see there?
What you mean? About the furniture and clothes 1
Furniture or anvthine: else, what did vou see in the house
after Dr. How·e left in June, 1935 that belonged to him?
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Bryant Hogan.
Well, so far as I know everything that was his in his study
and upstairs remained in there.
By Mr. Bryant:
Bryant, in view of the question Mr. Mays asked you about
Dr. Howe's relations ,vith Mrs. Howe, did you ever see Dr.
and Mrs. Howe together around the place there while you were
there?
Sure.
What attitude toward each other did you observe then Y
Well, they seemed the same at the time ,vhen he went away
and come back, I was down in the garden and they both come
down together and I didn't see any difference as though they
were friendly all the time.
·
Did you know which pieces of furniture bepage 127 ~ longed to which one of them or who owned the
furniture or anything about that?
. No, I did not.
By Mr. Mays:
· After Dr. Howe returned in the fall of 1934, he did not live
at his home any longer, did hef
After he come back?
After he came back from the West in 1934, didn't he live
in a boarding house in Chapel Hill?
He did.
And Mrs. Margaret Howe continued to reside in the residence?
She did.
By Mr. Bryant:
You testified that at times you would see Dr. and Mrs. Howe
walking· out in the yard or the garden together, walking out
there with each other?
Yes, sir.
Vvas there any indication at. that time that there was anv
quarrel or any fuss or difference between them f
·
No, not when they would be walking out. They would be
suggesting plans and talking about the garden and so on. Dr.
Howe loved his garden and so did she.
Did that same attitude continue betweP.n them
page 128 ~ up until the time he left to go on his summer vacation so far as you observed?
It did.
You said wl1en yon would see them outside the house that
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T. F. Hickerson.
was the attitude, when you saw them inside the house was
their attitude any different?
No, sir.
And further this dep7saith not.

/ _ . __

BRYANT HOGAN.

T. F. HICKERSON,
a witness of lawful age, having been first duly sworn, testified
on behalf of the complainant as follows :
By Mr. Bryant:
Mr. Hickerson, how long have you lived in Chapel Hill?
I have been here on the faculty since 1905.
Prof. Hickerson, how long have you known Dr. George
Howe?
Ever since that time, just about that time as I recall.
I believe Dr. Howe was a very close friends of yours?
Yes.
And after he came back from his trip in the
page 129 ~ summer of 1934 he came to live at your housef
Yes, he had a room at my house.
How long did he continue to live there?
He was there until he left in June, 1935.
Prof. Hickerson, state how frequently you saw Dr. Howe
prior to the time he came to live with you?
Why not very frequently. "\Ve did not visit each other very
frequently. I would see him in passing. ,ve were not very
intimately thrown together any time before that.
Chapel Hill is a rather small place, isn't iU
Yes.
Did you have any conversation with him prior to the time
he took this trip in the summer of 1934 about his going on
the tripJ
No.
Do you remember when it was approximately that he came
to live with you in 1934?
ell, I know it was on Sunday that he came there, and as
I recall, it was the first Sunday after the University opened
in September.
Please state whether or not Dr. Howe at any time indicated
to you that he contemplated changing his resipage 130 ~ dence from Chapel Hill in 1934 or advised you
that he had changed his residence in 1934 from
Chapel Hill?
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T. F. Hickerson.
I don't remember anything about that except I think he
did make the statement that he was in Little Rock that summer, or established his residence in Little Rock that summer.
For what purpose Y
Well, I inferred for the purpose of getting a divorce. I
don't recall he said so in so many words.
Did he resume his teaching in the University of North
Carolina in the fall of 1934 f
Yes.
Was there any interruption of his college duties either as
a member of the Adminis.trative Board or as a professor in
1934?
You mean during the year 1934-35 6l
Yes.
Why, no, there was not. I know he attended to all his
Committees. He was a member of the Advisory Committee and he attended all their meetings and he attended the bank
meetings regularly and performed all his class duties as far
as I knew.
He continued on the Advisory Committee f
page 131 ~ Yes, sir.
Do you lmow whether he was a director of the
bank?
Yes, he was.
And do you know whether he ever resigned as a director
of the bank?
I don't know about that.
Do you know whether he continued to attend directors'
meetings?
Yes, I have heard him speak of attending the bank meetings. I did not know before that time that he was a director.
in fact, it was not impressed on my mind but seeing him every
day or so I would hear him speak about attending the bank
meetings.
Did you have any conversation ·with Dr. Howe during 1935
with reference to his giving any of his property to Mrs.
Howe?
I h~ard him say a. time or two that he was going to deed
her his homeplace.
And was that all the conversation there was about iU
Yes, ,ve didn't go into details at all, he just expressed that
desire and I understood that he had done it.
"\Vhen did Dr. Howe leave Chapel HilH
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It was early June.
Of what year f
1935 was the last I saw of him.
Did you see him any more after that f
No, sir.
.
Did you part on good terms f
Yes, sir.
Did he leave any mailing address?
Chapel Hill.
Did he tell you where he was going?
No, not definitely.
And the only way you knew to communicate with himW as to address the letters to Chapel Hill.
Do you know who in Chapel Hill he told where he expected
to be?
I don't know positively. I thought Mr. Hogan.
I believe Mr. Hogan was an official of the Bank of Chapel
Hill?
Yes, sir.
And is now dead f
Yes, sir.
Did anyone else, so far as you know, other than Mr. Hogan
know where he was T
No.

page 132

~

I

page 133

~

By Mr. l\tiays:
Dr. Howe was rather non-communicative about
his personal affairs, wasn't he?
Yes, because I made it a point not to ask him questions
about anything. We talked about other things.
Did he ever tell you that he had gone to Arkansas for the
purpose of getting a divorce?
Not in so many words. You see I didn't know w]1()re he
had been or anything about it until he was at my house to get
a room.
You learned that he had g·otten a divorce and inferred that
was the purpose ozf trip T
Why, yes.
He continued to ive at your home, did he not, from his
return from Arkansas in 1934 until he left finally in ,June,
1935?
Yes, sir.
And Mrs. Howe continued to reside at their residence?
Yes, sir.
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What other members of the faculty resided with you besides Dr. Howe f
Dr. George McKie.
page 134 ~ By l\fr. Bryant:
Do you remember when Dr. and Mrs. Howe
built their home known as the Buttons property!
I cannot be very exact about the date, oh, within the past
ten years is about as definite as I can make it.
They both spent a great deal of time and effort trying to
plan and beautify it?
They did.
I believe you gave them some plants, did you noU
Yes, I frequently saw them working in the garden together.
During the time that Dr. Howe was at your home, did he
have any chronic ailment V
Yes, I was conscious of the fact he had heart trouble and
he told me he had to be very careful; in fact that was the
,:first thing he told me, asked if I had a room on the first floor
on account of his heart he wanted to avoid climbing the steps.
Did you ever have any conversation with Mrs. Howe ahout
his condition 1
Oh, I don't recall just that point. ·We would meet sometimes on the streets and have some conversations. I do remember Mrs. Howe saying this to me, that if he
page 135 ~ should get sick to please let her know, she would
want to come and wait on him.
And further this deponent saith not.

T. F. HICKERSON.
REBECCA CLARK,
a witness of lawful age, having been first duly sworn, testified
on behalf of tl1e complainant as follows:
By Mr. Bryant:
·Your name is Rebecca Clark, isn't it?
Yes, sir.
Rebecca, how long have you been living in or aronm1
Chapel Hill f
I came here in 1932.
How soon after you came here did you start to work for
the Howes?
In 1933, in November.
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What kind of work were you doing for them 1
Cooking.
Where were your sleeping quarters?
Between the kitchen and the garage.
You stayed out there at the home then t
page 136 ~ Yes, sir.
And Dr. Howe was living there when you came
there to work?
Yes, sir.
Now, Rebecca, what were your duties there at the house
other than cooking?
Cleaning up.
Please state whether or not your duties carried you over
a 11 parts of the house?
Yes, sir, doing all the house work.
Was there any other servant employed on the inside of the
l10use there regularly f
No.
Did anybody work around the house?
Bryant.
Bryant Hogan?
Yes, sir.
What was Bryant's job?
"\Vorking on the yards, keep up the flowers, grass cut.
Did he have any duties inside the house?
Sometimes, yes, sir.
What were the nature of his inside duties?
He would come in and help with the rugs and
page 137 } any heavy work that Mrs. Howe or I either one
could not do.
Did you wait on the table?
Yes, sir.
Brought the food in from the kitchen, I presume while they
were eating!
Yes, sir.
While you were there did you have an opportunitv to ob·
serve the relationship between Dr. Howe and Mrs. Howe?
What you mean? Did I learn?
Did you have an opportunity to see how they behaved toward each other 1
Yes, sir.
"What was their bel1a:vior toward one another?
I thought it was fine.
Do you remember the time Dr. Howe went off on a summer
trip in 1934?
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Rebecca Clark.
Yes, sir.
Did that. same behavior continue up until that time !
Yes, sir.
When you say you thought the relationship between them.
was fine, what do you mean by that!
Well, I thought they were good, I never did see anyone
feel bad towards the other, any quarrels or anything like
that.
page 138 ~ Please state whether or not they were affectionate toward each otheri
I do think so.
You say that continued up until June, 19341
Yes, sir.
Were you there the day that Dr. Howe left to take this
trip!
Yes, sir.
What time of day did he leave!
He left between eight and eighty-thirty. I don't think it
was much later than eight but it was probably after eight
when he left.
In the morning!
Yes, sir.
What bagg·age did he carry with him Y
What you mean! Suit cases?
Yes.
Well, it was suit cases.
How many suit cases did he take Y
Two, I think, and a small box.
What kind of boxf
I disremember.
What size box was it T
I don't know what size box, it was not a very large box. It
was very small.
page 139 ~ Do you know what was in it?
No, I don't.
Now who helped to carry the baggage to the car?
Mrs. Howe and myself.
Was any statement made as to why you all would help
carry the bags Y
Yes, because Dr. Howe was unable to do a lot of lifting
and going up and down the stairs and we carried the baggage
from upstairs downstairs.
Did Dr. Howe say anything to you that morning, or hatl
he ~:-tid anything to you before that morning about whel'e lH~
was going or how long he was g·oing to stay?
0
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Rebecca Clark.
He didn't say where he was going, he just said he was g·oing away for a summer vacation and did not <:;tate when and
where he would be back.
Did you hear anything said about his going away to get
a divorce?
No, sir.
How far was the car from the house?
At the time he left f
Yes.
It was in the garage.
·w1io went to the garage with him¥
Mrs. Howe and myself.
page 140 ~ And you all put the bags in the cart
Yes, sir.
Did you see him when he told Mrs. Howe good-byef
Yes, sir.
What did he do and say?
He kissed her good-bye.
What did he say?
She asked him, she said "George, where are you going for
the summer vacation" and he said he didn't know, he was
going away for the summer, that if he stayed here they wol'k
him through the summer and he had not had any rest for some
time.
Do you recall whether anything was said about a mailing
address?
He didn't say anything at all about a mail address, and she
asked where would she write him and he said he didn't know,
he would write her.
Were you there when he lefty
Yes, sir.
Was there any ill feeling or bitterness displayed between
them there that morning 1
No.
Rebecca, did you have any oe.casion to go through the house
after Dr. Howe left¥
Yes, sir.
page 141 ~ Do you know what part of his wearing apparel
or clothes he took with him 7
He took just his summer clothes.
Wbere were his other clothes?
Hanging in a closet between the bathroom and Jfrs. Howe's
room and some in his bedroom.
Did he leave any of his linen?
Yes, sir.
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Rebecca Clark.
What did you do with his
hes 1
All we done with his clo es was lil~xed .(?) them and put
them back in his closet.
·
You mean larvexed them?
Yes, sir.
· ·
·
_._ ,
What did you do that for?
. ,··
To keep moths an~Aiffer~J).t insects. from eating them.
Now did you stay there that summer?.
No.
Do you know whether Mrs. Howe g.at any mail:from him
of your own knowledg·e.~h~t stn;nmer?
No, not to my knowing.·· .
. ~
When did Dr. Howe come back? ..
He crune· back in the fall.
.
:, c ..... ·
AbouJ the tj111e ·scho.ol opened?
page ·142 ~ Yes, sir.
Rebecca, how long·· before Dr. Howe left that
summer had he been having this heart trouble that kept him
from lifting heavy things or going upstairs much Y
Well, he-was in that condition when I went there. I wouldn't
know how long.
Who waited on him?
Mrs. Howe and myself.
What did Mrs. Howe do toward waiting on him?
She would keep him from going up and down the steps.
·
How do you mean?
If he needed anything from upstairs she would call me,
and lots of times when he was upstairs and he wanted.,anything he would call for her to bring it up.
·,; ·
Did she ever object to waiting on him so far as yon: ever
saw?
·
No.
By Mr. Mays:
Were you still working· at the Howe residence after Dr.
Howe left in the summer of 1935?
No, I worked there until June the summer he left on his
vacation. I was there until after he left.
But you were there when he came back in the
pag·e 143 ~ fall, weren't you?
No.
You were not working for Dr. Howe when he went away
for the last time, were you?
No, sir.

Margaret F. Howe v. Ethel C. Howe, Exe'x.

101

Dr. Frank·~·P. Graham.
Did you have any occasion to go into the Howe home at
the time he wen.t away for the last time or since that time?
Ha'Ve T? · · ····· · ·
Have you been in the Howe home since Dr. Howe left?
Yes, I have been out helping Mrs. Howe clean up.
Have you seen, on those trips to clean up, anything in the
house that belonged to Dr. Howe?
Yes, sir.
,Vhat?
His things were still there.
What things f
His clothes and his furniture and all, had ,n?t anything
been moved.
By Mr. Bryant:
_( · :
, :· ,.
Reb~a;_ do yourknow of your·o-tvn knowledge who the fur. niture belonged to?·
_~..
·
No.
.
Or do yo·u know whether he gave her· any of the
· ·
· ·
page ·1~+ fu.rniture· or not?
No, I doll'~to-:·., r,_; J.
,. · ·
And further this deponent saith not.
RE·BEOCA CLARK.
DR. FR.AiNK P. GRAHAM,
a witness of lawful age, having been first duly sworn, testified
on behalf of the complainant as follows :
By Mr. Bryant:
Your name is Dr. Frank Graham?
Yes, sir.
I believe you are president of the University of North
Carolina?
I am. ·
How long have you been President of the University?
Since June, 19·30, to be active July 1, 1930.
You of course knew Dr. George Howe?
Head of the Department of Latin which became the Classical
Department, he was the head of that Department.
Did he occupy that position in 1933 and 1934?
He did.
page 145 ~ Dr. Graham, do you know what Committees, if
any, Dr. George Howe was on, what University
Committees?
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Dr. George Howe was on some of the most important committees in the University. He was on the Advisory Committee, the most important committee of the University in Ohapel
Hill; he w.as elected to that committee by the faculty and
served with great value to the institution; he was also on a
committee that I appointed to make a survey of the whole
setup here as a basis for recommendations to me. He was
also on the Administrative Council of the Consolidated University, to which commit.tee-or to which Council-he was
elected by the faculty of this institution in Chapel Hill.
There has been some testimony this morning to the effect
that during the summer of 1934 Dr. Howe went to Little Rock,
Arkansas, did you see Dr. Howe rather frequently during the
spring of 1934 and the fall of 1934?
I saw him a good number of times.
·Now he of course taught here in the spring of 1934?
He taught in the spring of 1934.
Did he also teach here in the fall of 1934 ·?
Yes, he taught here in the fall of 1934.
And up until the close of the college year in tlle
page 146 ~ spring of 1935, I believe T
That is correct.
Dr. Graham, did Dr. Howe at any time during 1934 resign
from any of the committees or councils of the University that
he was on?
No. I am not sure, Mr. Bryant, that he was on all those
committees in that spring but in so far as he was a m~niher
of any of those committees, he did not resign so far as 1 remember.
Dr. Graham, did Dr. Howe intimate to you as head of tlie
University or as a friend that he intended to ]eave North
Carolina for the purpose of taking up a citizenship or residence elsewhere Y
He did not.
Please state whether or not Dr. Howe during 1934 made
any arrangements or plans or suggestions that he might not
continue to teach in the University during 1934, the remaincle1·
of the year 1934?
I don't recall any suggestions with regard to that. He did
not say anything· to me about that as I try to think back.
Did he notify you or the University at any time during1934 that he did not intend to return to the University to t·esnme his duties in the fall of 1934 !
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page 147 ~

He did not.
Dr. Graham, how long have you known Mrs.

Howe?
I have known Mrs. Howe since-since my junior· year as
a student in the University, or the beginning of my Senior
year. I remember that Mrs. Howe gave a reception to the
freshmen, as I remember, in the fall of my senior year which
I attended in her home.
I had not asked this question of other witnesses because
I did not know whether it would be competent but I desire to
ask you if you know Mrs. Howe's general character?
Mrs. Howe's g·eneral character is good.
When Dr. Howe left .Chapel Hill in June of 1935, did he
leave any address with you or with the University as to where
he could be located?
The only address that I knew of at all was the Bank of
Chapel Hill.
By Mr. Mays:
If Dr. Howe had contemplated resigning from the fac11Ity
in 1934 or making any arrangements to be absent, would he
have taken the matter up with you first or with Mr. House who
was in charge of Administration?
You mean-what year was that?
1934.
Fall or spring?
page 148 ~ Either. Would he have taken the matter of his
resignation or any rearrangements in connecti.on
with his teaching· up with you or with Mr. House 1
He would probably have taken that up first with Mr. House
and then with me.
And you don't know of your own knowledge whether lrn
took the matter up with anyone?
No, I don't.
You were speaking a moment ag·o of Mrs. Howe's character. Were you particularly intimate in the home of Dr. and
Mrs. Howe during the last six years, during the term of your
presidency?
No, during the last six years I did not have opportunity to
visit in the homes with the faculty.
And you know very little about what went on there?
No, I don't.
Do you know what Dr. Howe's reputation was for trutl1
and veracity in the community?
Excellent.
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Was he or was he not one of the most beloved members of
the faculty?
I certainly would say that he was one of the most respected
and beloved.
Was he or was he ,not rather reticent about his
page 149 ~- personal affairs!,,/ ·
Very reti~.
By Mr. Bryant:
.
Dr. Graham, who had charge of making plans for the work
in the Department of Latin Y
Dr. George Howe.
Well now, was the personnel of the faculty such that had
he expected to remain absent in the fall of 1934 that additional assistance would ha.ve had to be procured for the
Latin Department?
I think, yes.
And you say he made no intimation to you that he did not
expect to return that fall Y
No, he did not.
And further this deponent saith not.
FRANK P. GRAHAM.

C. T. WOOLLEN,
a witness of lawful age, having been first duly sworn, testified
on behalf of the complainant as follows :
By Mr. Bryant:
How long have you lived in Chapel Hill?
Since 1901.
page 150 ~ How long have you known Dr. George Howe!
Since he first came to Chapel Hill. I don't recall the year, the first year he came.
Do you recall whether he came to Chapel Hill shortly after
you came here, just a few years after you came?
Jam not sure. It seems to me it was in a very little while
after I came, just a short period.
What is your position?
I am the Comptroller of the University.
How long have you occupied that position?
That particular position only about three and a half years.
And prior to that time I believe you were business manager?

Margaret F. Howe v. Ethel C. Howe, Exe'x.

105

C. T. Woollen.
Business manager previous to that time.
.And you had been business manager of the University for
how long?
I have been connected with the business since 1902, with
the business office in various capacities.
How well did you know Dr. Howe?
Oh, I knew him pretty well.
Did you have occasion to see him rather frequently!
Yes, I did. I saw right much of him.
In what capacity was Dr. Howe connected with the University!
He was Professor of Latin, head of the Latin
page 151 } Department.
Did you also know Mrs. Howe?
Yes, I knew Mrs. Howe.
I believe you have been out to the home and are familiar
with the property that was known as the Buttons home of
Dr. and Mrs. Howe?
That is true.
Mr. Woollen, do you recall when Dr. Howe left here during the summer of 1934, do you recall having any conversation with him relative to his trip or his vacation that summer?
He came into my office and said that he wanted to diseuss
a matter which was personal and business combined, that
was 1935 I think-June, 1935-that it was University business inasmuch as the University had a first mortgage on the
place known as "Buttons" and that it was personal in that
he and Mrs. Howe were separating and that he was cleecling
that property to Mrs. Howe. He thought I might be able
to help her to look after the property, that he was leaving
all of the-deeding the house to her and leaving all thf' furniture and furnishings along with it so that it could be rented
furnished and secure an income for it. He thought perhaps
it would be difficult for her to look after the management
of the place and asked if there were not some
page 152 ~ way in which I could help out in the situation. I
told him I would be glad to do that, both from
the University's point of view and from the standpoint of
]1elping in any way I could. He told me he was also turning
over one-third of his salary to Mrs. Howe and that she had
Rome property of her own and he thoug·ht perhaps she would
be able to get along all right with that.
Did he state the purpose for which he was turning over
the one-third of his salary?
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Well, he said that he was trying to work out some way for
her to man.age to get along.
Maintenance T
Yes, provide for her.
Did Dr. Howe in that conversation or in any other conversation that you ever had with him state that one of tLe
conditions for the delivery of the property was a complete
!i,ettlement with Mrs. Howe!
No, he didn't make that statement at that time or at any
time.
What did he say to you with reference to the collection oi?
the income or the rent on this property V
Well, I believe that I suggested to him that perpage 153 ~ haps the best way for me to be of service would
be to just make an agent's agreement, rental
ag·ent 's agreement for the handling of the property, jm:;t take
over the leasing, the collection of the rents, paying the mortgage insurance-I mean the mortgage interest, the insumnce,
taxes, repairs and the ordinary expense of operating the
property so as to relieve Mrs. Howe of that business.
Mr. Woollen, what, if anything, did Dr. Howe say relative
to the length of time that he was going to turn this incom~
over to Mrs. Howe, or this portion of his income over to Mrs.
Howe?
He didn't mention that at all. No time was set in anything;
he said to me. He merely said he was turning over one-third
of his salary. He did not say for how long.
Mr. Woollen, in any subsequent conversation that you had
with Dr. Howe did he make any statement to you with reference to what he had done with the personal property t
Well, that was the last time I saw Dr. Howe. I( was the
only time I ever discussed anything in connection witl1 it.
Prior to that time and prior to the year 1935,
page 154 ~ had Dr. Howe at any time ever intimated or sug·gested to you that he was changing his citizenship
or residence?
He never at any time mentioned the question of citizenship
to me.
How about residence?
Or residence. He was applying for a leave of absence which
would convey to my mind that he expected to come back.
Now you testified a few minutes ago, Mr. Woollen, that you
saw Dr. Howe at intervals, did Dr. Howe at any time during
1934, so far as you know, change his residence or citizenship?
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I did not know of it.
.And did you live here in Chapel Hill and reside here iu
Chapel Hill during the entire period of 19341
I did.
During the entire year of 1934 f
Yes, sir.
After Dr. Howe left here in 1935, Mr. Woollen, did you
know his address?
No, I did not. At the time of his talk with me in June,
1935, he said that he was not leaving any address and that
if there was any reason why I wanted to compag·e 155 r municate with him to mail a letter to Chapel Hill. .
Mr. ·woollen, how long have you known M1·s.
Howe?
Well, since she came here as Dr. Howe's bride. I don't
remember the year.
Do you know her general character and reputation?
Yes, I think so.
What is it?
It is good.
By Mr. Mays:
Mr. Woollen, you were not a frequent guest in thP. home
of Dr. and Mrs. Howe were you?
Just an occasional guest.
Was Dr. Howe quite communicative or non-communicative
with you as to his personal affairs prior to June, 1935, when
you discussed the house situation with him?
· Well, I would say that he was not communicative, not very
communicative.
What was his reputation in the community for veracity!
It was good so far as I know.
Did you ever hear of any question of it?
None.
When Dr. Howe talked with you with reference to the management of his residential property for Mrs. Howe and spoke
' to you about the furniture in the house, T underpage 156 ~ stood you to say that he was leaving the fnrniture there so that the house might be more readily
rented, did he say definitely that he was giving all of that
furniture to Mrs. Howe?
I don't recall to use the word "give", he said he was turning it over with the house so that the property could be rented
for a better value, hig·her rental, furnished house. I inferrP.d
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from that that he was just leaving it all to her, the house and
furniture.
Do you know how much salary of Dr. Howe was actually
deposited to Mrs. Howe's account in the Bank of Chapel
HillY
I don't recall the figures.
Would you mind, at your convenience, referring to your
books and forwarding· a statement of that to Mr. Bryant and
having it made a part of the record f
Mr. Bryant: You mig·ht indicate over what period.
·From the time of the assignment of that salary of Dr.
Howe to Mrs. Howe, if you would send the dates and the
amounts. You stated in answer to one of Mr. Bryant's questions that you did not recall that Dr. Howe stated to you that
the deeding of the residence to Mrs. Howe was intended as
a final settlement; he did not state to you, however, to the
contrary, did het
page 157 ~
He made no statement about a final settlement
at all.
He was simply asking you to look after the management?
·well, he told me that he was deeding the property to her
and asked if I could help her in the handling of the property
so as to develop the best rent that you could with the property and the furniture that he was turning· over with it.
Did the rent collected from the property carry the propony
during· the time of your management t
Yes, it did.
Did it pay any of the principal of the mortgage?
No.
Simply carried it?
Yes.
Were you present at any conferences between counsel for
Mrs. Howe and Dr. Howe concerning any kind of property
settlement between the parties Y
One night some days after my conference with Dr. Howe,
:Mr. Bryant and Dr. Howe's attorney and Mrs. How·e came
up to my office and there was discussion then among them
as to a property settlement, as I understood it.
Were you a participant in the discussion?
Only incidentally. I had suggested a f()rm of
pag·e 158 ~ agreement for handling the property as regular
rental ag·ent and Mrs. Howe did not sign that.
You mean did not sign a rental agent's agreement!
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No.
But consented for you to handle it without a written agreement!
She said she would not sign any agreement that indicated
that she was accepting that as a final settlement.
When was that discussion 1
I don't recall the date. It was sometime after my discussion
about the house.
Can you not approximate that time¥
Well, perhaps it was-maybe the middle of June. I am
not certain about that.
wrhen Dr. Howe told you that he was deeding the residence
to Mrs. Howe, did you suggest to him, or so far as you know
did anyone suggest to him-that he convey her a life interest
instead?
No, I did not discuss that with him, didn't discuss that with
him at all.
When you had this conference with the three parties you
mentioned about the middle of June, 1935, had Dr. Howe already conveyed the property to Mrs. Howe?
page 159 r So far as I know.
But you are not certain?
I had not seen the deed. He just told me he was doing
that the day of the conference with me.
Did you have any further discussion with Dr. Howe about
this matter after this conference in which Mr. Bryant and
Dr. Howe and his attorney took part?
No, I didn't see Dr. Howe after the conference in my office prior to that time.
He was not present at this particular conference then f
No, not the night conference.
\Vho was Dr. Howe's attorney at that timef
Sawyer.
Bonner Sawyer from Hillsboro 'f
Bonner Sawyer.
Do you know whether or not there existed at that time a
written draft of a proposed settlement agreement 1
I have never seen such a draft.
Had you heard of the existence of one?
Well, the discussion that night indicated that there was a
proposal but I did not see it and I don't know just wlmt it
was.
Do you recall whether or not the proposal was a draft,
written draft of the proposed agreement?
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I don't recall anything of the sort. I recall thc1 t
Mrs. Howe said she would not sign an agreement
of that kind, would not sign the acceptance of the property as ·
a settlement.
Dr. Howe had already instructed you to turn over to Mrs.
Howe one-third of his salary prior to that conference f
No, he had merely said to me at the conference with him
earlier in June that he was going to do that. His salary was
deposited by the University in the Bank of Chapel Hill and
I understood from him that he was instructing the cashier of
the bank to transfer one-third of his salary to Mrs. Howe's
credit when the salary came from the Dniversity to the bank.
So that the salary was not split up in the administrativ:)
office at all Y
That was my understanding· from him.
As business manag·er, you know then that Dr. Howe's salary until the time of his death was sent in toto to the Chapel
Hill BankY
I don't handle the salary checks myself. I would have to
refer to the records to be sure of that.
But from your testimony I gather that from the best information you had that the arrangement for tnrnpage 161 ~ ing over of a part of his salary as well as the deeding of the house came prior to the conversation
which you had with Mr. 1Sawyer, Mr. Bryant and also Mrs.
Margaret Flinn Howe Y
That is true.
It was after that and at that conference that she said she
would not sign any written agreement· by way of a property
settlement, is that trneT
I don't recall her exact words. I know that she was opposed to signing accepting what had been indicated by Dr.
Howe in those two items as a final settlement. That was the
understanding- I got from the conversation. I did not participate in that of course. I had nothing to do witn~ it.
page 160 }

By Mr. Bryant:
Mr. Woollen, this conference in your office occurred about
the middle of June, 1935?
·
I think as well as I remember.
That was ten days or two weeks after your talk with Dr.
Howe, was itf
~
Yes, sir.
At that conference Mr. Bonner Sawyer, Dr. Howe's attar-
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ney, was present, you were present, Mrs. Howe was present,
and I was present, I believe?
Yes, sir.
pa.ge 162 ~ Mr. Woollen, do you recall whether anything
was said at that conference with reference to the
length of time that Dr. Howe was to continue to pay onethird of his monthly salary check to Mrs. Howe f
Let's see. I will try to recall.
Let me ask you that question just this way. Do you know
whether there was any effort on the part of Mrs. Howe's attorney to have an agreement reached whereby the payment
of the salary check was to-the one-third of the salary check
-was to continue as long as Dr. Howe received a salary from
the University?
I recall this much, that the question arose as to how long
could Mrs. Howe expect to continue receiving the salary
check.
Do you remember what the proposal of Mrs. Howe'~ attorney, or the proposal of Dr. Howe's attorney, was with reference to that question?
As near as I can recall, Mrs. Howe's attorney raised the
question as to how long· it could be expected the check from
the University would be continued on the basis of Dr. Howe's
employment.
Mr. :Mays asked you whether or not anything was said
with reference to a written draft of an agreement, was there
any written draft of an agreement in evidence
page 163 ~ that night?
I do not recall seeing one.
Now do you recall whether or not there was any suggestion
between the two attorneys with reference to the preparation
of a draft of an agreement?
J[1here was discussion concerning such a draft.
~fr. Woollen, Mr. Mays asked you there about the draft of
the agreement, let me ask you please whether or not Dr.
Howe's attorney suggested that if such a draft were prepared
there should be some provision relative to a release of Mrs.
Howe's inheritance rights in Dr. Howe's property?
I think that was the point raised by Mr. Sawyer.
What was Mrs. Howe's statement with reference to that
when 1\fr. Sawyer raised that poinU
Mrs. Howe said that she would not accept a final-would
not sign an agreement that took away her inheritance riµ;hts.
That you say was about the middle of ,June, 1935?
As near as I can recall.
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Had Dr. Howe left Chapel Hill at that time!
So far as I know. I did not see Dr. Howe at the time of
that conference.
. So far as you know he-so far as you ever saw, .was there
any written contract or agreement between Dr.
page 164 ~ and Mrs. Howe signed by Mrs. Howe Y
. 1 have not seen it.
Did you follow the matter through to find out whether later
there· was any effort to draft an agreement between the two
attorneys¥
Well, no, I did not because I was not interested in that part
of it.
Do you recall whether Mrs. Howe at that conference made
uny statement with reference to a maintenance settlement Y
Yes, that was part of the discussion I think.
Do you recall what Mrs. Howe said about that?
She said that she felt that she should be protected.
By Mr. Mays:
Did you make any kind of notes of that conference, M:r.
Woollen¥
.
No, I did not, Mr. Mays.
Have the facts-the statements made at that conference remained fresh in your memory since the conference took place?
Fairly well, I would say. I think I have a elear recollection
of the points that I have testified nbout.
And further this deponent sai.t.h not.
CHAS. T. vVOOLLE·Y
page 165

~

CARL DURHAM,
a witness of lawful age, having been first duly

sworn, testified on behalf o.f the complainant as follows :
By Mr. Bryant:
Your name is Carl Durham, I believe¥
Yes, sir.
During the fall of 1934 were you a candidate for county
cmnmissioner of Orange County on the Democratic ticket?
I was.
Did you know Dr. George Howe?
Yes.
·
·
After the election in November, 1934, did you have any
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conversation with Dr. Howe with reference to his vote or did
he have any conversation with you about it Y
On the day of the election he came by the store and made
the remark that he cast his ballot for me.
By Mr. Mays:
Did he say in which election T
I presume it was the election of that day.
Had you run for any other office at any other time? Had
you run for public office before f
On the town ticket I had before.
Did Dr. Howe have the right to vote on the town ticket T
At that time he did, that was previous to this,
page 166} several years before that, in 1922 or 1923, somewhere along there. I don't remember the exact
date.
Was there any discussion at all between Dr. Howe and you
as to his eligibility to vote 7
None whatever.
By Mr. Bryant:
Will you repeat as far as you can the statement that Dr.
Howe made to you that day?
I think I gave it to you just as he said it to me. He made
the statement that he had-that it had given him pleasure to
cast his ballot for me. I think they were the words he used.

And further this deponent saith not.
CARL T. DURHAM.

DR. D. D. CARROLL,
witness of lawful age, having been first duly sworn, testified
on behalf of the complainant as follows :

R

By Mr. Bryant:
Dr. Carroll, how long have you lived in ,Chapel Hill?
Since September, 1918.
page 167 ~ And with what department of the University are
you connected?
Department of Economics and Commerce.
What is your position with that Department at this time Y
Head of that Department, and Dean of the School of Commerce.
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How long have you been Dean of the ·School of Commerce t
Since 1919.
Have you known Dr. Howe ever since you have been in
Chapel Hill!
Yes.
Other than as a fellow faculty member, have you served with
Dr. Howe on any boards or committees in other capacities and
if so, whatf
I have served with him as a director of the Bank of Chapel
Hill and as a director of the Orange County Building and Loan
Association and then of course in the University itself on several boards and committees.
Do you recall how long Dr. Howe remained as a director of
the Bank of Chapel Hill¥
Well, I am afraid I could not tell you just the period of time,
you see directors come on and go off or die but I suppose Dr.
Howe has been a director of the Bank of Chapel
page 168} Hill, I would say approximately ten years.
During 1934 was he a director of the Bank of
Chapel Hill?
Yes.
l)uring the year 1934 was he a director of the Orange County
Building and Loan Association Y
Yes.
Did he serve in both of those capacities during that year?
Yes, sir.
Did Dr. Howe at any time during 1934 ever express any intention so far as you know of resigning or withdrawing from
either of those boards or from the University of North Carolina?
No.
There has been some testimony that during the summer of
1934 Dr. Howe took a trip to the western part of the country,
that he returned in September, 1934, did he continue to serve
on those boards and committees?
Yes.
How well did you know Dr. HoweT
Well, I knew Dr. Howe quite well as a membel' of the faculty
and in these business relationships. I did not know anything·
about his private affairs except private bnsines"s
page 169 ~ affairs. We were partners in one or two business
transactions and at one time we shared in the pnrchase of some stock in the Bank of Chapel Hill, that is, we
bought a block of stock jointly and then divided it.
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Now during your entire association with him, did he at any
time prior to the summer of 1934 express to you any intention
of changing his citizenship or his residence?
Vvell, he never mentioned anything to me of tlmt sort at any
time.
Prior to the summer of 1934 when he made this automobile
trip to the west, did he make any statement to you relative to
the fact that he was going to take a trip or summer vacation?
I cannot say positively, 1\fr. Bryant, about that. tlust in
the course of friendly conversation, I know he has remarked
to me on numerous occasions at the close of the year, "I am
going on a little vacation", or taking a. trip, but I don't recall
that he made anv definite statement at that time about this
matter. I do kno,v that in connection with some business transactions I had occasion to inquire as to where he was and his
representative, Mr. Hogan, the cashier of the Bank o-f Chapel
Hill, told me that he was on a trip west for some rest.
I recall that statement. If you will let me add
page 170 ~ to that statement, I recall that in connection with
or in refere nee to these business transaetionR iu
which we were jointly involved and I asked when he was expected to return, Mr. Hogan remarked that he did not intend
to return until he was thoroughly rested, he was going for rest
and there was no definite time set for his return.
That was during the summer of 1934 7
Yes.
Did he return in time to resume his classes in the fall of
1934?

That is my recollection.
Dr. Carroll, after Dr. Howe left in 1935, did he leave any
address with you or with anyone so far as you know!
No. In my business transactions in which he was involved
as a partner, I did all my communicating with him through
Mr. Hogan and Mr. Hogan simply stated ''if you have any
documents or letters or notes or any other matters to get to
Dr. Howe, just turn them over to me and I will see that he
gets them".
Did anyone other than Mr. Hogan, so far as you know,
know his whereabouts Y
page 171 ~ Not to my knowledge.
How long I1ave you known Mrs. Howe T
I have known Mrs. Howe about-let's see----the vear she
lived~
Just approximately?
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I would say approximately twelve years.
Do you know her general character?
Yes.
What is iU
Good.
And further this deponent saith not.
D. D. CARROLL.
page 172

~

State of North Carolina,
County of Orange, to-wit:

I, J. A. Warren, a Notary Public for the County of Orange,
State of North Carolina, do certify that the foregoing depositions of A. W. Kenion, Robert H. Wettach, Mrs. C. W.
(Isabel) Bain, Miss Elizabeth Bain, Mrs. Ellen E. Taylor,
Paul Robertson, Robert B. House, Dr. G. A. Harrer, S. G.
Sanders, Bryant Hogan, T. F. Hickerson, Repecca Clark,
Dr. Frank P. Graham, C. T. Woollen, Carl Durham. and Dr.
D. D. Carroll were duly taken before me pursuant to notice
at the time, plac.e, and for the purposes mentioned in the foregoing caption, and were subscribed before me or their signatures waived thereto.
Given under my hand and notarial seal, this the 29th day
of January, 1937.

J. A. WARR.EN,

(Seal)

Notary Public.
My commission expires : Oct. 30, 1937.
page 173

~

ORDER OF MARCH 23, 1937.

Upon motion of counsel for complainant, it is ordered that
Frances Carmichael, 1101 Boyle Building, Little Rock, Arkansas, be and she hereby is commissioned to take depositions of
Frank E. Chowning and others in the above styled suit, and
. she is authorized and empowered to issue subpoena in accord[ ance with the laws of the State of Arkansas, insofar as such
authority can be granted by this court, requiring the said
Frank E. Chowning and any witnesses to attend at a time
and place to be specified by her for the examination, and to
compel their attendance and testimony.
\
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page 174 }-

DEPOSITIONS FOR .COMPLAINANT.
Filed in Clerk's Office May 12, 1937.

It is agreed between the attorneys for the complainant and
the attorney for the defendant that the depositions of Frank
E. Chowning and others may be taken by Miss Frances Carmichael, notary public and duly authorized commissioner at
1101 Boyle Building, Little Rock, Arkansas, at 10 :00 o'clock
A. M. on the 29th day of March, 1937, and for such time thereafter as may be necessary to complete the taking of said
depositions. It is further agreed that Miss Frances Carmichael shall be authorized to transcribe said depositions, and
after the same have been signed to cause said depositions to
be forwarded to the Chancery Court for the City of Richmond.
Notice of the time, place and purpose of the taking of said
depositions is hereby expressly waived.
ROBERT E. PEYTON, JR.,
Per V. S. BRYANT,
VICTORS. BRYANT,
Attorneys for Complainant.
D. J. MAYS,
Attorney for Defendant.
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Virginia:

In the Chancery Court of t~e City of Richmond.
I'

/

Margaret Flinn Howe

v.

Ethel C. Howe, Executr·
Deceased, and Other .

Under the Will of George Howe,

DEPOSITIONS.
The depositions of Frank E. Chowning and others taken
before me, Frances Carmichael, a Notary Public for the
County of Pulaski, State of Arkansas, and also Commissioner duly appointed by order of the Chancery Court of
the City of Richmond, Virginia, pursuant to the agreement
hereto ·attached a.t room 1.101 Boyle Building, Little Rock,
Arkansas, on the 29th, 30th and 31st days of March, 1937,
to be read as evidence in a certain Cha.ncery cause pending
in the Chancery Court of the City of Richmond, wherein Mar-
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Miss Margaret Ellen West.

0

garet Flinn Howe is complainant and Ethel C. Howe, Executrix under the Will of George Howe, deceased, and in her
own right, et al., are defendants. Present: Victor S. Bryant
of Durham, North Carolina, counsel for the complainant, and
David J. Mays of Richmond, Virginia, counsel for the defendants.
page 176
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MISS MARGARET ELLEN WEST,.
a witness of lawful age, having been first duly
sworn, testified on behalf of the complainant as follows:
DIRECT EXAMINATION.

Mr. Bryant:
Q. Miss West, what is your name t
A. Margaret Ellen West.
Q. And where do you live Y
A. At 1100 Louisiana Street.
Q. Little Rockf
A. Yes, Little Rock.
Q. How long have you lived in Little Rock, Miss West 1
A. I think almost all my life-I would say 45 years.
Q. Miss West, do you have in your home a spare room that
you occasionally rent out Y

A. Yes.
Q. Who lives there with you?
A. My sister, Mrs. H. C. Bartlett.
Q. Miss V\Test, did you know Dr. George Howe t
A. Yes.
Q. When did you first meet Dr. Howe?
A. In June of 1934.
Q. Do you remember the date when he came to your house?
A. I do not, the first time. It was between the 18th ancl
'25th.
Q. Of June, 1934 f
A. Yes.
Q. How long did he stay at your homef
A; From June until the 18th of September of that year.
Q. Did he come back any more that year?
A. No.
Q. Miss West, when did you next see Dr. Howe 1
A. On June 9, 1935.
Q. Under what circumstances did you see him then?
A. Well, we had returned from church and he was sitting
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Miss Margaret Ellen West.
in his car in front of the house and said that if we had a
vacant room he would be glad to have it.
Q. How long did he stay at your house that
page 177 ~ time?
A. He left on September 23rd, 1935.
Q. Did you have an agreement with him as to the amount
of rental that you would charge!
A. Yes.
Q. How did you rent to him Y
A. By the month, you mean Y
Q. And each time he stayed at your house he rented by the
month?
A. Yes.
Q. Miss West, during Dr. Howe's :first stay at your home
in 1934, please state whether or not he spent a good deal of
his time around your home.
A. Well, he did. He was there practically all of the time
except he would go to the show sometimes in the evenings,
but he was always in by 9 :00 o'clock in the evenings-very
often before then.
Q. How do you fix the date of his departure as being September 18, 1934 T
A. You mean the 18th day-September 18th Y Well, we had
heard him say that his school started on the 20th and when
he left he said that would leave him just two days to get
home.
Q. Now with reference to the visit that he made in 1935,
will you please state whether he stayed around your home
much of the time then.
A. The :first week he was there evenings and sat on the
porch with us, but after the first week-I think it was after
the first week or ten days-he would be out in the evenings
until 10 :30.
Q. After the first week of his visit in 1935, will you please
state whether he stayed around the house much in the daytime.
A. No, he was gone quite a ·bit and remarked to us that
he tried to find a cool place to go in the woods and write. He
was writing.
Q. You, of course, don't know where he went?
A. No, he usually took a jug of cool water and went to the
woods.
Q. Do you know what he carried the water in 7
.A. It. was a. Thermos jug·.
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Miss MMgaret Ellen West.
Q. What kind of a Thermos jug! Large or
small?
A. It was a large one-he had it filled with ice.
Q. Do you remember the color of it?
A. No, I don't. The ice plant was near the house and we
would see him drive out and get the ice.
Q. Now, I believe you place the date of departure of his
second visit as September 23, 1935 Y
A. Yes.
Q. How do you fix that date, Miss West?
A. Well, him leaving the year before on the 18th. We
never heard him say when his school started; but we just
imagined on the 20th again, and he had come to us and paid
up his rent to leave on the 20th, and later he came back and
said he found he would have to stay for a few days to get
some important papers, so he was there three days longer and
left on the 23rd.
Q. I believe you stated that when you got home from
church on Sunday, the 9th of June, 1935, he was sitting in a
car in front of your house. Did you notice the amount of
baggage he had in the car?
A. Well, I just don't remember now. I know he had a
steamer trunk, and I think two grips.
Q. Did you see his car when he left on the· 23rct ·(
A. Yes, we saw him when he drove off.
Q. Was there anything in the amount of baggage he hacl in
his ear on that occasion that struck your not.ice?
A. Yes, we noticed how the car was loaded. It seemed like
an unusual amount of baggage in there. We laughingly re.:.
marked that Dr. Howe wa.s loaded to the guards.
Q. You mean there was considerably more baggage when
he left. than when he came!
A. Yes, that is what we thought.
Q. Do you know where Dr. Howe received his mail the
first time he was here Y
A. I reallv don't know. I don't know for certain, but it was
my impression he got his mail from Mr. Barber.
Q. Who is Mr. Barbed
page 179 ~ A. That is Dr. Howe's· attorney here.
Q. I believe it was through Mr. Barber that Dr.
Howe was referred to your home, was it not?
A. Yes, he brought him there.
Q. Miss West, do you know whether Dr. Howe received
any telephone calls the first time he was here in '34!
A. Very few.

page 178
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Q. ·wen, how aibout the time he was here in 19357

Mr. Mays: Counsel for defendant objects to this entire line
of questioning on the ground that it is wholly irrelevant to the
questions at issue in this suit, and moves that all future testimony and all testimony along this line heretofore given be
stricken from the record.
.
A. Well, he received more telephone calls.
Q. What did Dr. Howe usually do after receiving these
telephone calls ?-in 1935 f
A. Well, you know I just can't say because he had a private
entrance there and we were -busy all the time and we don't
know whether he would leave or not to go somewhere.
Q. Do you know whether the calls which he received in '35
which you have testified about came from a male or female?
A. It was a female.
Q. Miss West, I show you a photograph and ask if you
can identify that photograph 1
A. Yes, that is Dr. George Howe who stayed with us.

(Photograph exhibited to the witness bearing "Proof #6"
written across the front, the letter "P" in "Proof" being on
the necktie. There also appears on the photograph the name
'' Maurice Goldberg, Photographer'' and under the photograph the Commissioner has written the following: "Identified by Miss Ellen West as photograph of Dr. George Howe
and given the arbitrary exhibit number of "Exhibit #10. ")
Q. I have no further questions.
CROSS EXAMINATION.

Mr. Mays:
·
Q. Miss "\Vest, did Dr. Howe discuss with you his divorce!
A. No, never.
Q. Did he at any time discuss with you any of his intimate
personal affairs 1
A. No.
page 180 ~ Q. No further questions.
Signature waived.

I

II

Supreme Co/f of Appeals of Virginia

122

page 181
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~ - S. NIXON,
a witness of lawful age, having been :first duly
sworn, testified on behalf of the complainant as follows ~

DIRECT EXAMINATION.
Mr. Bryant:
Q. Your initials are H. S. Nixon 6/
A. Yes.
Q. Where do you live, Mr. Nixonf
A. I live on R. F. D. #1, Jacksonville, Arkansas, some 12
miles out from Little Rock.
Q. Is that in Pulaski County!
A. It is.
Q. Do you occupy any official position in Pulaski County,
Arkansas, and if so, what position T
A. I do. I am clerk of the Chancery Court of Pulaski
County.
Q. Please state whether or not the Chancery Court has
jurisdiction of divorce cases.
A. It bas.
Q. Mr. Nixon, were you clerk of the Chancery Court for
Pulaski County, Arkansas, during 1934 and 1935?
A. I was.
Q. Will you please state whether or not a divorce action was
instituted in the Chancery Court of Pulaski County in the
year 1934 entitled George Howe v. Ma.rgaret F. Howe1
A. There was.
Q. What was the date of the institution of that action!
A. That was filed on August 17, 1934.
Q. Was a final judgment rendered in that action f
A. There was.
Q. On what date?
A. On October 3, 1934.
Q. Was there an attorney living here in Little Rock in 1934
and 1935 by the name of W. A. Boyd?
A. Yes, sir.
Q. Please state whether or not he is now alive.
A. No, he is now deceased.
Q. Have you carefully examined the rccordH of
page 182 ~ your of-flee in the case of George Howe v. lJllar,qarP.t
F. Howe with a view of ascertaining whether there
was any persona.I service of summons or any appeara11co bythe defendant, either personally or by attorney, or ·whether
there was any answer or other pleading filed hy the defendant in that action Y

Margaret F. Howe v. Ethel C. Howe, Exe 'x.

123

H. 8. Nixon.
A. I have.
Q. Please state whether there was any such appearance,

..

service or summons or filing of any such pleading.
A. There was none of either.
Q. Who was the Judge of the Chancery Conrt in 19341
A. Frank H. Dodge.
Q. Please state whether he was also the Judge of the same
court in 1935.
A. He was also, and still is.
,
Q. Mr. Nixon, will you kindly identify the paper which you
hold in your hand-the document.
A. The complete document is a complete transcript of all
the record in the case of George Howe v. Margaret F. Hou,P.
Q. I would like to ha'\'."e you write your name on that with
a pen marked '' identified by H. S. Nixon, Clerk of the Chancery Court''.
·
A. You mean, write my name first, and thenQ. No, Identified as the complete record in the case of
George Howe v. Margaret F. Howe.
A. All right, sir.
Q. Mr. Nixon, during the year 1935', please state whether
or not there was instituted in your court a divorce action entitled Ethel C. Eason v. Percival W. Eason.
A. There was.
Q. "\Vhat was the date of the institution of that action?
Mr. Mays: Counsel for defend ant objects to the institution
of any testimony with reference to the divorce proceeding of
Eason v. Eason as that proceeding was entirely irrelevant in
this case.
A. August 15, 1935.

Q. Was there a final decree taken in tba t action?
A. There was.
page 183 ~ Q·. And what was the date of that final decree?
A. October 9, 1935.
Q. Mr. Nixon, can you identify the document which you
hold in your hand 1
A. I can.
Q. What is that?
A. It is the transcript of the record in the case of Ethel C.
Eason, plaintiff, v. Percival W. Eason, defendant, lately pending in the Pulaski Chancery Court.
Q. Please state whether or not that contains the entire
court record in that case.
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H. 8. Nixon.

A. It does.
Q. Now, for the purpose of the record I am going to ask
you if you will mark that identified by you as clerk of the
court.
(Witness identifies transcript.)

Q. Mr. Nixon, who was the attorney for Dr. George Howe
in his action Y
A. Barber & ·Henry.
Q. I believe Mrs. Howe was not represented by any attorney in that action.
A. She was not ; not in court.
Q. Who was the attorney for Mrs. Ethel C. Eason in her
action?
A. Barber & Henry.
Q. I may have asked you this-I think there was some interruption in taking your deposition-I want to be sure I did
ask you. As I understand, there was no service of summons
upon Mrs. Howe in her action?
A. There was not.
Q. And she entered no appearance!
A. No.
Q. And filed no pleading?
A. No.
Q. I don't think I have any further question to ask you. I
want to ask Mr. Chowning if he has any. Mr. Nixon, as T
understand it now, you have compared these two records
which you have identified with the court files in
page 184 ~ your office.
.
A. That is correct.
Q. These two records which you have identified are full
and complete and constitute the entire court files in each of
these cases T
A. Yes, sir.
Q. Now, will you please state whether the signatures at the
end of each of these records, signed, H. S. Nixon, are your
signatures i
A. Yes, those are my signatures.
Q. Are the seals the official seals of your court?
A. They are.
Q. And is the name of Frank H. Dodge the genuine signature of Judge Frank H. Dodge?
A. It is.
Q. You, of course, are familiar with his signature?
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W. · T. Briggs.
A. Very familiar.
Q. I think that is all I want to ask you, Mr. Nixon.
CROSS EXAMINATION.
.Mr. Mays :
Q. Mr. Nixon, you have identified but have not filed in evidence an alleged complete transcript of the record in the case
of George Howe v. Margaret F. Howe. I ask, therefore, that
you file this in this proceeding as your Exhibit #11. Will
you do thatt
A. I will.
Q. That is the <;>nly question I had.
Mr. Bryant: Objection by plaintiff on grounds that while
certain portions of the record are·material, there are certain
portions of the record which are immaterial, irrelevant and
incompetent, and for such other reasons as may be assigned
later.
Signature waived.
page 185
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\V. T. BRIGGS,
a witness of lawful age, having been first duly
sworn, testified on behalf of the complainant as follows:
DIRE'CT EXAMINATION.

Mr. Bryant:
Q. Mr. Brig·gs, what are your initials f
A. W. T.
Q. Where do you live f
A. Albert Pike Hotel, Little Rock, Arkansas.
Q. Have you any official connection with the hotel?
A. Manager.
Q. How long have you been manager of the Albert Pike
Hotel?
A. Since it opened in l\fay, 1929.
Q. You would be willing to let the record show what "Mr.
1\fays and I both can testify to-that you have a good hotel.
A. You might secure witnesses, also.
Q. l\fr. Brigg·s, were you manager of the Albert Pike hi
1934- and also in 1935?
A. I opened it and have been manager since it opened continuously.
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W. T. Briggs.
Q. Will you please state whether Mrs. Ethel C. Eason was
a guest of the Albert Pike Hotel during 1935.

Mr. Mays: Counsel for defendant objects to this question and any line of questions relating to what might have
happened in 1935 as the facts of 1935 are in no manner 1·elcvant in this case.
A. A lady representing herself to be Mrs. Ethel C. Eason
of 310 Riverside Drive, ·New York, New York, registered at
the Albert Pike Hotel under date of June 15, 1935, remaining
until September 23, 1935.
Q. Can you give us the numbers of the different rooms
which Mrs. Eason occupied at your hotel between those dates'?
A. She was first assigned to room 315, but our records reveal that-this room is on the third floor and facing a courtshe changed to 909 and the record also shows that the first
charge to her account was to room 909. On or about July
29th she was changed to room 906, which room she occupied
for the le:Qgth of her stay to September 23rd.
Q. I belie':e you have the hotel records here with you t
A. Those are the hotel records, yes.
page 186 ~ Q. Will you please state whether or not this is
the guest's signature on the back of this record.
A. That is.
Q. I wish yon would mark this identified, pleaseA. I am not letting yon have this record.
Q. Now, Mr. Briggs, I appreciate the fact that you are
anxious to retain possession of this, but I take it that if we
wanted to have this photostated it will be available.
A. If you want that, just give me a receipt.
Q. Let Mr. Chowning· give you a receipt for that record.
Mr. Chowning: All rig·ht, with the idea that photostatic
copies are to be made and substituted.

Q. And the original returned to Mr. Briggs. It wou]d
appear from an examination of these records that the guest
is only required to sign the first sheet.
A. That is true, as long as the guest remains in the hotel.
If they should check out and later return they would be requi red to sign again.
Q. Only one of these sheets-that is, the first one-bears
the g11est 's signature.
A. That's right.
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W. T. Briggs.
Q. Who is the housekeeper at your hotel f
A. Mrs. Zwick.
Q. How do you spell her name 1
A. Z-w-i-c-k.
Q. .And was she housekeeper in 1935?
A. Yes, sir.
Q. Is she there now as housekeeper f
A. Yes, sir.
Q. I think that is all I want to ask the witness.

Mr. Mays: Counsel for the defendant moves that all of
the testimony of the "ritness and exhibits filed by him be
stricken from the record as irrelevant.
No Questions.
page 187
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At the conclu~ion ·of Mr. Brig·gs' testimony,
counsel for the complainant and counsel for the
defendant agreed that photostatic copy of the record identified
by Mr. Briggs in his testimony might ·be substituted in lieu
of the original record. Hotel record of the Albert Pike Hotel, June 15, 1935, through September 23, 1935, of Mrs. Ethel
C. Eason offered in evidence as Exhibit #12, containing t~n
sheets. By agreement said record is left with the notary and
commissioner, Miss Frances -Carmichael, with the understanding that said record, or such portions of it as counsel for
either party decide, might be photostated and the photostati<'
copy placed in the record and the original returned to Mr.
Briggs of the Albert Pike Hotel, it being understood, however, that while counsel for defendant accedes to this metl10d
of completing the record, he objects to all of the testimony
of Mr. Briggs and to the exhibit offered by him for the reasons heretofore given, and moves that such testimony and exhibit be stricken from the record.
RE-DIRECT EXAMINATION.
Mr. Bryant:
Q. Mr. Brigg·s, do you waive your signature to the deposition¥
A. Yes, but I want a copy.
Signature waived.
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V

JULIA POOL,
a witness of lawful age, having been first duly
sworn, testified on behalf of the complainant as follows:
DIRECT EXAMINATION.
Mr. Bryant:
Q. Julia, I believe your name is Julia Pool.
A. Yes, sir.
Q. You live in Little R,ock, I believei
A. North Little Rock.
Q. Did you work during the summer of 1935?
A. Yes, sir.
Q. Julia, where did you work1
A. At the Albert Pike Hotel.
Q. What were your duties at the Albert Pike Hotel?

Mr. Mays: Counsel for defendant objects to this question
and all other questions pertaining to what happened in 1935
on the ground that such facts are immaterial in so far as they
relate to this suit.
A. Maid.
Q. Did you have a regular time to go to work?
A. Yes, sir.
Q. ·what time did you go to work?
A. Eight in the morning.
Q. Diel you have a reg·ular time to get off?
A. Yes, sir, 4:30.
Q. And you served as maid in the hotel there between 8
and 4:30!
A. Yes, sir.
Q. Did you work on any particular floor 1
A. Sometimes I did. About '35 and '36 I didn't, just all over
the house.
Q. Julia, Mr. Briggs has testified that M:rs. Ethel C. ~ason
was a guest at the .Albert Pike Hotel during a certain period
of the summer of 1935, and that during that time she occupied
certain rooms there in the hotel. Do you remember the number of the room that she occupied at any time!
A. Yes, I remember room 906. I remember that room.
Q. Do you recall whether she ever occupied any other room
on the 9th floor¥
A. No, I don't remember any but 906. I don't
page 189 ~ remember the others. I wasn't just a regular
maid on that floor.
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Julia Pool.
Q. Who made up the room in 906 while Mrs. Eason was
staying there¥
A. I made it a good deal of the time.
Q. What time in the morning would you make up the room?
A. Well, she would want the room made about 8 :30 and
it would always be a little after that time when I would get
there. It would be about 9 :00 or 9 :10 when I would get out.
I would always have to hurry up. She wanted it made early.
I would rush in and rush out.
Q. Did she give you any reason why she wanted the room
made early?
A. She told me she wanted to have company.
Q. Were you ever there when she had company 1
A. Yes, sir.

Mr. Mays: This line of questioning leads me to believe I
may want your hotel manager to stay here. Excuse me just
a minute.
Mr. Bryant:
Q. How frequently, Julia, did she have company1
A. Why this certain man-I don't know who he was-he
would be there every morning.
Q. Would you know the man's picture if you would see it 1
A. Yes, I am most sure I would.
Q. I will show you an exhibit identified as Exhibit # 10.
I ask you if you have ever seen that man before.
A. This is him. This is the very man that I seen in that
906 every morning when I would go there. If he didn't come
when I was in there he would come just as soon as I went out.
Sometimes I wouldn't be to the elevator.
Q. Do you know how long· he would stay there when he
came?
A. No, sir.
Q. What, if anything, did Mrs. Eason say to you when the
gentleman crune in?
A. What did she sav to me?
Q. Yes.
..
A. She would just tell me to hurry and get
page 190 ~ through. After I made the bath and bed she
would tell me to just leave the dusting off.
Q. I believe you said that when you came in in the morning you always made up the bed?
A. Yes, I made the bed every morning and put it up. I
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Julia Pool.

would leave a pillow out. ·She would tell me to leave a pillow
out and I would leave that out there.
Q. Do you remember any particular thing that the lady
talked about after the gentleman came!
A. Well, I don't know what it would be about--! don't know
what they would be talking about-it would be something· that
goes up and down, up and down. I don't know. It seemecl
like it would be some kind of price. That was why I would
pay attention to it.
Q. Was anything said by Mrs. Eason about s~ocksY
A. Well, no, they would both be talking about the same
thing. I guess that is what it would be. They had a paper
and seemed like what they wanted to know would be in that
paper.
·
Q. After you would leave in the morning-would leave the
room in the morning after making up the bed and freshening
up the room, did you ever go back there during the day!
A. No, I never did go back. I never did have no reason to
go back unless she called for something.
Q. Julia, would you know a photograph of the lady if you
would see it 1
A. If it is as plain as this I would. I can't see so good
now.
(At this point Mr. Bryant handed the witness a kodak pfoture.)
A. Now this resembles her, but I never did see her with
her hat on. She would always have on a neg·ligee or something and I never did see her with a hat on. Is this her YThat
resembles her, but I never did see her with a hat on.
(Photograph is turned over to Miss Frances Carmichael
and marked on the back "Exhibit #13".)
Q. Now, Julia, I show you three other photographs and
ask you if you can tell if the lady known as Mrs. Eason appears in those photographs.
A. Are these the three i
Q. Yes, those three.
A. This is her. This one looks like her. I never did see
her with a hat on.
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(Witness identifies photograph marked as "Exhibit #14" and points out the lady with the hat
on in the middle of the group.)
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J1.1,lia Pool.
Q. Now, Julia, did you make any statement about these
two pictures?
A. No, what you want me to say about these?
Q. Well, can you identify either one of those as being :Mrs.
Eason?
A. This one right here with the little dog in her arm. This
one with the dog· in her arm I will identify as resembling·
her.
Q. Julia, did Mrs. Eason have much luggage in her room?
A. Yes, she had a right smart of grips and things in there.
I never bothered about them. She had lots of grips in her
closet. Lots of nice clothes. I heard him telling· her how nice
she looked sometimes. This gentleman there.
Q. The times wl1en Dr. Howe came into the room-in Mrs.
Eason 's room when you were there-how was Mrs. Eason
dressed?
A. She would have on a negligee.
Q. Did you ever hear Mrs. Eason use any name toward
him?
A. ,Now I only remember her calling him "Doctor" and
that's about all. "Doctor."
Q. Do you know whether she ever used any term of affection?
A. Yes, they were very affectionate toward each other
seemed to me.
Q. What affectionate term, if any, did M:rs. Eason caU
him?
A. Well, you talking about some little pet name or sometl1ingf I think she called him "George". I am not for sure.
And they would seem to be so glad to see each other. That's
why I thought probably it wasn't his wife.
Q. I believe that is all I want to aRk the witness.
No cross examination.

Mr. Bryant: I have one further question I want to ask
you.

Q. After Dr. Howe came to Mrs. Eason's room, did you go
out and leave them alone in the room Y
A. Yes, why sho' I left them alone. I never did see no
other man in there but him.
Q. That is all I want to ask you.
Sig·nature waived.
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MRS. ANNA ZWICK,
a witness of lawful age, having been first duly
sworn, testified on behalf of the complainant as follows:
DIRECT EXAMINAT]ON.

.Mr. Bryant:
Q. I believe your name is Mrs. Anna Zwick¥
A. Yes, my husband's name is John.
Q. Where do you live?
A. I live at the Albert Pike Hotel.
Q. Do you have a position with the Albert Pike Hotel f
A. Yes, housekeeper.
Q. How long have you been housekeeper 1
A. .Since the hotel was opened in May, 1929.
Q. Mrs. Zwick, you were then the housekeeper for the hotel
in the summer of 1935?
A. Yes.
Q. Did your duties carry you to the 9th floor of the hotel 1
Mr. Mays: Counsel for the defendant objects to all testimony as to occurrences happening in 1935 as they are irrelevant in this case.
·A.Yes.
Q. Do you recall the time that Mrs. Ethel Eason was a
guest at the Albert Pike Hotel¥
A. Yes, sir. I don't know exactly when she was there, but
I remember it was in the summer. We have so many guests
-only she lost a bracelet and called me up to her room. She
introduced herself.
Q. And what did she tell you her name was¥
A. Mrs. Eason. She didn't tell me her first name.
Q. After that, did you see her in the hotel there at other
times also Y
A. Yes, she went out every morning about 9 :00 o'clock.
She wanted her room cleaned up as she had an appointment
with a doctor.
Q. Did you ever see the doctor with whom she had the appointment 1
A. I didn't see them tog·ether in 909, but I saw the doctor
sitting· on the davenport in 906 because she changed to that
room later.
Q. At the time you saw the doctor sitting on the davenport
in 906 was that the room assigned to Mrs. Eason!
pag·e 193 ~ A. Yes, sir.
Q. vVhat was the doctor's name?
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Mrs. Anna Zwick.
A. Well, now, I can't say, but from what I hear it was Dr.
Howe.
Q. Dr. Howe?
A. Yes, sir.
Q. Mrs. Zwick, I show you photograph marked '' Exhibit
#10" and ask you if that is the gentleman you refer to as the
doctor?
A. Yes, sir, that is the doctor.
Q. I show you photog·raph marked '' E;xhibit # 13 '' and ask
you if you can identify that?
A. Yes, that is Mrs. Eason.
Q. Mrs. Zwick, I show you '' Exhibit # 15'' and ask you
if you can identify Mrs. Eason in it.
A. This is her. She had grey hair and grey-blue eyes, but
she was much taller than this.
Q. Put your finger on Mrs. Eason.
(Witness identifies lady with hat on as being Mrs. Eason.)
A. The other is Mrs. Howe.
Q. Now, I show you "Exhibit #14" and ask you if you
can identify Mrs. Eason in that picture.
(Witness points to middle fighre with the hat on.)
A.. This is Mrs. Eason. This is the doctor.
Q. Do you identify the man in the picture f
A.. This is Dr. Howe.
Q. Now, I show you photograph and ask you if you can
identify Mrs. Eason in that picture?
.A. Yes, this is her with the hat on.
Q. A.nd who is the gentleman in the picture?
.A. Well, that is the doctor.
(Witness identifies Mrs. Eason and Dr. Howe in Exhibit
#16.)

Q. I show you photograph, Mrs. Zwick, and ask vou if you
can identify that?
A. Yes, this is the doctor.
Q. Dr. Howe?
A. Yes, Dr. Howe.

page 194

~

(Witness identifies photograph, '' Exhibit # 17''
as Dr. Howe.)
-··
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Mrs . .Anna Zwick.
Q. Mrs. Zwick, did Mrs. Eason have any photograph of a
man in her room T
A. Now, let ine think. She had a boy's photograph, but I
don't remember Dr. Howe's photograph.
Q. Do you remember if she g·ave you the name of her boy l
A. No, I don't believe she gave the name to me. I ·believe
she have it to the maid. Donald. But she never gave me his
name. Now, she might have had some other pictures but I
didn't make it a point to look so closely.
Q. Did Mrs. Eason, prior to leaving here, ever discuss ·with
you where she intended to go 1
A. Only a few times when she wanted her room made up
early. She said she bad an appointment with the doctor
about 9 :00 and she wishes to have her room made up.
Q. The question I intended to ask you was before she left
here did she make any statement to you as to where she intended to go after leaving Little Rock!
A. No, sir.
Q. Did Mrs. Eason ever make any statement to you as to
why she wanted to change from 909 to 906 or 906 to 909',
whichever it was f
A. No, I don't remember. Well, I tell you, when a guest
stays there any Ieng-th of time they would rather have a sitting room than a bedroom. · I believe-now let me thinkweil, when they stay any length of time-I don't lmow that
the room had been vacant before. She didn't say to me. But
generally they want a sitting room. It had an in-a-door bed
-906 had a double in-a-door bed and 909 is just a regular
bedroom. It was the last room she occupied-906. I do not
know when she was in 315. I never saw her in 315'.
Q. Who were the colored maids at that time who tended to
0

9061

A. Well, Lessie 'Wheeler, who is here now, is the reg'l1 la 1·
maid on the floor. I had a relief maid, Julia Pool, and I had
a night maid, Servilla Brown, and they both did the rooms.
Lessie was the regular maid every day except one day a week
and the relief maid was ,Julia Pool, and the nig·ht maid was
Servilla Brown. I have my time book for 1935 and I can look
back who was the maid.
page 195 ~ Q. I think that is all I want to ask you.
A. But I do remember the room has been mad<'
up in the evenings by the night maid but has been made up
already in the morning, see? It has been made up in th~
morning and sbe wanted it made up again, that is why t11e
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Mrs. Anna Zwick.
maid was sent for. The room was used. That is why the
night maid was sent for. The night maid at that time was
Servilla Brown.
Q. Were the beds made in the morning?
A. The beds are made up every morning. And we don't
leave a room unless the guest is in bed. When they call for
a night maid generally the room has been used during the
day.
Q. Do you know whether Mrs. Eason called herself, or the
night maid!
A. I don't know.
Q. I don't mean whether she called herself, hut was the
night maid sent to that room?
A. She may have left word for the day maid to make up
the room again at night.
Q. How often, Mrs. Zwick, did Pr. Howe go to Mrs. Eason 's
room?
A. Well, now, I didn ''t see them so often, as I go about
once to every floor after that and I didn't see them very often.
Q. I think that is all I wanted to ask you.
Mr. Mays: Counsel for defendant moves tha.t all of the
testimony of this witness be stricken from the record for the
reasons heretofore given, and without waiving his objections
to the testimony heretofore given, proceeds to cross examine.

CROS8 EXAMINATION.
Mr. Mays:
Q. Mrs. Zwick, may I ask you just one or two questions 7
A. Yes, certainly.
Q. In room 906, when it is made up, does the bed disappear into the wall or how does that work?
A. Yes, when the bed is made up the bed goes right into
the wall.
Q. So that all that is Jeft is a sitting room?
A. A sitting room, yes.
Q. Do you know whether Mrs. Howe-Mrs. Eason-was ill
or sick at any time during her stay at the hotel?
A. Well, now, I do not remember that.
page 196 ~ Q. Do you know whether or not it was necessary to remove her from the hotel on one occasion?
A. No, I don't remember that. I don't think she has been,
but generally we know about it if someone is ill.
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Lessie Wheeler.

Q. Is it unusual for a guest at times during the day to
take a nap or take the bed down for that purpose¥
A. Well, when they have a davenport they have a pillow
and lie down. They don't take the bed out.
Q. But some do¥
A. Some do.
Q. And when they do they usually call for a maid to make
the bed up at nig·hU
A. Well, that depends. They generally don't, but some
times they do. If they request it they g·et it done.
Q. You saw Mrs. Eason frequently, didn't you?
A. Yes, I saw her quite often.
Q. And she always conducted herself as a lady, didn't she?
A. Yes.
Q. Were there any complaints about her at all while she
was in the hotel?
A. No, I haven't heard any.
Q. No further questions.
RE-DIRECT EXAMINATION.
Mr. Bryant:
Q. Was there a davenport as well as a bed in 906?
A. Yes.
Q. Do you waive your signature to this testimony?
A. Yes.
Signature waived.
page 197

~

LESSIE WRE:ELER,
a witness of lawful ag·e, having been first duly
sworn, testified on behalf of the complainant as follows:

DIRECT EXAMINATION.

Mr. Bryant:
Q. Your name is Lessie Wheeler¥
A. Yes, sir.
Q. And you live in Little Rock?
A. North Little Rock.
Q. Lessie, where did you work during the summer of 1935?
A. Albert Pike.
Q. Albert Pike Hotel Y
A. Yes, sir.
Q. What were your duties f
A. Maid.
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Lessie Wheeler.
Mr. Mays: Counsel for defendant objects to this and ~n
other testimony as to matters of fa.ct in 19'35 as being immaterial in this case.
Q. Were you assigned to any particular floors in the hotel f
A. Yes, sir.

Q. What floors?
A. Ninth and tenth floors.
Q. And were you the maid on the 9th and 10th floors in July,
August and September of 1935¥
·A. Yes, sir.
Q. Lessie, do you remember Mrs. Ethel Eason t
A. Yes, sir.
Q. Do you remember the number of the room that she occupied?
A. Yes, I do. She first occupied 909 and then she went to
906.
Q. ·well, now, did you have charge of cleaning up her room,
A. Yes, sir.
Q. What time of day did you go on duty?
A. I went to work at 8:00 o'clock and I had to make her
room at 9' :00. That was the hour she wanted it made.
Q. Did she ever tell you why she wanted her room made up
at 9 :00?
A. She said she had some business to attend to and that
she was going to have company.
page 198 ~ Q. Were you there when any company came!
A. Sometimes I was.
Q. Who came to her room?
A. A man.
Q. Did you ever see more than one man come to her room!
A. No, sir, I didn't.
Q. I show you what has been identified here as a photograph of Dr. Howe, Exhibit #10, and ask you if he is the
man who came to the room?
A. He certainly is.
Q. I show you Exhibit # 13 identified as Mrs. Eason and
ask you if that is the Mrs. Eason who wasA. It is positively her.
Q. Now, Lessie, how many times a week on an average
would you say you saw Dr. Howe come to Mrs. Eason 's room?
A. Every day except my off days.
Q. And what time would he g·enerally g·et there in the mornings?
A. Sometimes when I cleaned the room-I was supposed
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to clean it at.9:00-sometimes I would be five or ten minutes
late-and he would come in before I got through.
Q. Now what did you do when you cleaned the room in the
morning!
A. 906 was a suite like. It had an in-a-door bed and I
would make the bed, push the door in the wall, clean the
bathroom and floor and dust and gixe clean towels, empty the
trash, clean the window sills and see if all lights were in
order.
Q. Did you always make up the bed 1
A. Always, yes.
Q. Did you ever find Dr. Howe there when you came in the
morning?
A. Sometimes.
Q. Did he ever come while you were in the room Y
A. Yes, sir.
Q. Before you got through cleaning upf
A. Yes, sir.
Q. How was Mrs. Eason dressed when Dr. Howe would
come?
A. Sometimes she would be fully dressed to go out, and
sometimes she would have her slip on or a printed neglige?.
like. She would have it on if she didn't have her
page 199 ~ slip on.
Q. Well, would she receive Dr. Howe in the
room at those times when she was dressed in a negligee or
slip?
A. Yes, I guess she was in there.
Q. When Dr. Howe came into the room did she say anything to you?
A. If I wasn't quite through cleaning up she would say
that would do for today-never mind to dust.
Q. Now, when you went out when she would tell you that,
please state whether or not she would close the door or leave
it open.
A. She would close the door.
Q. Did you go back later1
A. Very seldom I went back later. Sometimes if I clidn 't
l1ave enough towels to go around I would have to go back to
give towels.
Q. Did Mrs. Eason ever make any statement to you about
coming back?
A. She did say sometimes-she would say, never mind about
tinishing the room-to try to bring everything· when I was in.
Q. Wbat I meant was-did she make any statement with
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Lessie Wheeler.
reference to whether or not she wanted you to come back or
not to come back.
A. No, sir. She said that was all that was necessary and
I thought she meant by that not to come back.
Q. Lessie, do you know whether Dr. Howe would knock
before he came into the room.
A. Sometimes he knocked.
Q. How about other times!
A. -Sometimes he didn't.
Q. Was there a dayenport in that room?
A. Yes, sir.
Q. Did Mrs. Eason ever make any statement to you about
the davenport-putting a pillow on the davenport, or anything?
A. She told me I could leave a pillow out sometimes so
he could rest on it.
Q. So who could rest?
A. Mr. Howe.
Q. Did you clean out the closets i
A. Sometimes. I think I cleaned it out two or
page 200 ~ three times.
Q. Do you lmow whether Mrs. Eason kept any
refreshments in the roon1f
A. Well, sometimes she would have smacks or sandwiches
that she would bring back in the morning.
Q. Any other kind of refreshments?
A. No, sir, just smacks and sandwiches.
Q. Do you know whether she kept any whiskey m tl1e
room?
A. Yes, she kept a small quantity. I have seen some in a
bottle.
Q. Lessie, did you eyer hear Mrs. Eason make any statement as to where she intended to go after she left Little
Rock¥
A. No, I didn't bear her say where she was going after she
left Little Rock.
Q. Do you know whether she had a man's photograph on
the bureau?
A. Yes.
Q. Was that her son's photograph f
A. She said it was her son.
Q. What name did she call him?
A. Donald.
Q. Did you ever hear Mrs. Eason call Dr. Howe by any
nickname or pet name?
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Lessie Wheele1-.
A. She called him ''dear'' and when she didn't call him
"dear" she called him "George".
Q. Do you know whether she and Dr. Howe took any trips
together out to other places?
A. I heard her mention several times that she certainly
did enjoy the trip they had the last evening.
Q. Did she tell you when she was leaving~
A. No, sir, she didn't tell me when she was leaving. My
off day was on Monday then-I am not positive~but when I
came back that Tuesday morning she was g·one.
Q. Before she left did she tell you where she was going·?
A. No, sir.
Q. I think that is all I want to ask you.
Mr. Mays: Counsel for defendant moves that all of the
testimony of this witness be stricken from the record for the
reasons heretofore given, and without waiving· his objection
proceeds to cross examine.
page 201

r

CROSS EXAMlNATION.

Mr. Mays:
Q. Lessie, all of the maids at the Albert Pike Hotel in 1935
were colored maids, weren't they?
A. Yes, sir.
Q. After Mrs. Eason left the hotel in 1935, when did. you
next have reason to talk with anyone concerning Mrs. Eason 's
habits while she lived here?
A. Not until this year-not until now.
Q. And whom did you talk with then?
A. I talked to Mrs. Howe?
Q. Mrs. Margaret Howe, who is now present in the room~?
A. Yes, sir, that is her.
Q. And you remembered all of these facts very well from
1935?
A. Yes, sir, I did.
Q. Did Mrs. Howe come to see you and talk with you about
the facts?
A. Yes, sir.
Q. When was thaU
A. Sunday.
Q. You mean yesterday f
A. Yes, sir.
Q. Was Dr. Howe a very nice gentleman f
A. He seemed to be very nice.
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Servilla Brown.
Q. Did Mrs. Eason seem to be a very nice lady?
A. Yes, sir.
Q. That is all.

RE-DIRECT EXAMINATION.
Mr. Bryant:
.
Q. Did you ever hear l\tirs. Eason talk about any other
State?
A. Yes, sir, I heard her mention North Carolina and West
Virginia.
Q. All right, I think that is all-one other question: Do
you want to come back and sign this or it is all right for the
lady to write it up and send it on to Virginia without your
signing itf
A. It is all right because I am working and the hoursQ. In reference to the question Mr. Mays asked you, I believe Mrs. Howe sent for you and you came to see Mrs. Howe¥
.A. Yes, sir.

Signature waived.
~

SELRVILLA. BThOWN,
a witness of lawful age, having been first duly
sworn, testified on behalf of the complainant as follows:
page 202

DIRECT EXA.l\HNATIO.N.
Mr. Bryant:
Q. Your name is Servilla Brown, isn't it t
A. Yes, sir.
Q. Servilla, where do you live f
A. I live at 1421 Cypress Street, North Little Rock.
Q. North Little Rock?
A. Yes, sir.
Q. Do you work now?
A. Yes, sir.
Q. Where?
A. Albert Pike Hotel.
Q. How long have you been working at the Albert Pike t
A. It will soon be three years.
Q. You were working there in the summer of 1935?
A. Yes, sir.
Q. What were your duties?
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Servilla Brown.
Mr. Mays: Counsel for defendant objects to all questions
relating to matters of fact in 19'35 on the ground that it is
entirely irrelevant in this case.

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Maid work.
What time did you go to work¥
One.
And what time did you get offf
Ten-sometimes ten-thirty at night.
Were you assigned to any particular floors °l
Not any particular floors.
Did you work on the 9th floor 1
Sure did.
Servilla, do you remember Mrs. Eason?
A. Yes, sir, I remember her.
Q. I show you a picture marked "Exhibit #13". Is that
Mrs. Eason!
A. That is the same lady.
page 203 ~ Q. And what floor did she stay on¥
A. Nine.
Q. What rooms¥
A. 909 and 906.
Q. Do you recall why she moved from one room to the
other¥
A. No, sir.
Q. Do you remember that she did move from one to the
other?
A. Yes, sir.
Q. Which one did she move from and which one to?
A. From 909 to 906.
Q. Did you ever see any gentlemen in her room 1
A. Never did.
Q. I will show you Exhibit # 10, a picture of Dr. Howe,
and ask you if you have ever seen him.
A. Yes, sir.
Q. When and where have you seen him f
A. I saw him on the 9th floor but he was at the elevator
door every time.
Q. How frequently did you see him on the 9th ·floor of the
Albert Pike Hotel T
A. Every time that I would have to go up to this room.
Q. How frequently would you ha~e to go up to that room
to make it up Y
A. Around three times a week.
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Servilla Brown.
Q. What was the condition of the room when you would
go inf
A. It was fully out of order. The bed had to be made
back.
Q. What do you mean by that f
A. The bed would be out of order and also the bathroom.
Q. Was Mrs. Eason in the room when you would go in 1
.A. Neither time-she would lock her door and go on out.
Q. With Dr. Howe¥
A. She wouldn't be with him but seems as though he was
waiting for her.
Q. He would be out in the hall?
A. He would be out in the hall a.t the elevator and she
would go to the elevator.
page 204 ~ Q. How far was the elevator from the room Y
A. 909 is about four doors and 906 is right at
the elevator. First door from the elevator.
Q. At the time you would go in the room to make it up in
the afternoon when you said you saw Dr. Howe standing outside and Mrs. Eason coming out of the room, please state
whether or not you saw any of Mrs. Eason 's articles of wearing apparel about the room, and if so what were they and
where were they f
·
A. Her negligee would be lying on the bed sometimesher nig·ht-and sometimes on the back of the chair.
Q. You started to say something else about nightA. I meant night clothes.
Q. And where would they be when you went in there in the
afternoon t
A.. Sometimes on the 'bed and sometimes on the back of the
chair. I would have to hang them up.
Q. Who was the day maid-the morning maid-at tliat
time 1 Do you rem em her?
.A. Lessie ·wheeler, the girl who just went out.
Q. What time were the rooms made up in the morning1
.A. I don't know because I don't go on duty until one.
Q. At the time you made up the bed in the afternoon, please
state whether or not you changed the bed linen.
A. I had to change the bed linen.
Q. I will ask you if Mrs. Eason had much -baggage in the
room?
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Mr. Frank E. Chowning.
A. Quite a bit.
Q. I think that is all I want to ask the witness.
Mr. Mays: Counsel for defendant, for reasons heretofore
given, moves that all of the testimony of this witness be
stricken from the record, and without waiving any objections,
proceeds to cross examine.
CROS:S EXAl\UNATlON.
Mr. Mays:
Q. Servilla, was Mrs. Eason sick enough to go to the hospital at any time that she was staying at the hotel t
A. Not that I know of.
Q. Do you know whether she had any illness while she was
living there?
page 205 ~ A. I don't know of any illness.
Q. Did she at any time, as far as you know,
sleep in her room during the dayt
A. I don't know that.
Q. What kind of a man was Dr. Howe?
A. He was just like this picture.
Q. Yes, I know, but did he seem to be a very nice gentleman?
A. You see, I did not g·et to have any talk with him at all.
Q. Was Mrs. Eason a nice lady so far as you know t
A. She seemed like she was.
Q. It is all right with you for this lady to send this on to
Richmond without your coming back to sign it?
A. It is all right with me.

Signature waived.
page 206

~

:MR. FR.ANK E. ,CHOWNING,
a witness of lawful age, having been first duly
sworn. testified on behalf of the complainant as follows :
DIRECT EXAMINATION.

Mr. Bryant:
Q. :Mr. Frank E. Chowning?
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Mr. Frank E. Chowning.
A. Yes.
Q. Mr. Chowning, I believe you are a ,practicing attorney
of Little Rock, Arkansas.
·
A.. I am.
Q. What is the name of your law :firm.Y
A. Moore, Gray, Burrow & Chowning.
Q. How long have you been practicing law in Arkansas?
A. Since the latter part of .September, 1922.
Q. Where did you receive your legal training1
A. Vanderbilt University, Nashville, Tennessee.
Q. Did you receive a law degree 7
A. I did.
Q. What law degree did you receive?

A. LLB.
Q. And then did you stand the Arkansas bar examination t
A. I did.
Q. And then passed the bar examination and was admitted
to practice?
A. Yes, sir.
Q. During the course of your practice, have you had occasion to practice in the Chancery Courts for the State of .A.r. .
kansasY
A. Quite a considerable percentage of my practice is in
the Chancery Courts of Arkansas.
Q. State whether or not in your practice you have had occasion to try cases involving domestic difficulties, divorces,
etc.
A. We have tried a number of divorce cases. · We do not
specialize as divorce attorneys, but we probably handle in
the office a1bout an average of half a dozen cases a year.
Q. And do you do most of that type of work for your office?
A. I do a.bout fifty per cent of that type of
page 207 } work that is done by tl1e firm.
Q. Mr. Chowning·, do you know the complainant, Mrs. Margaret F. Howe?
A. Yes.
Q. When did you first meet Mrs. Howe?
A. In the early fall of 1934.
Q. Will you kindly state, without my interrogating you a.s
to any particular instance, in your own way the conditions
and circumstances under which vou met Mrs. Howe f
A. In the late summer or early fa11 of the year 1934 an
attorney came to the office one afternoon who introduced
himself° to me as Douglas McKay from Columbia, South Caro-
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Mr. Frank E. Chowning.
lina. He stated that he had made a visit to Little Rock for
the purpose· of securing representation for a }lrs. Margaret
_F. Howe of Chapel Hill, North Carolina. That Mrs. Howe
had been sued by her husband, George Howe, who was on
the faculty of the University of North Carolina, for a divorce
in the Chancery Court of Pulaski County, Arkansas.
. Q. Did he state why he came to your office?
A. He stated that he selected our firm because he observed
in one of the legal directories that we were attorneys for
The Pullman Company and that he had represented The
Pullman,· Company for many years himself in South C~Tolina and that was the reason of our selection. He stated
that he had been a lifelong friend of Mrs. Howe. That he
felt that she needed legal advice by an Arkansas attorney and
wanted to know if we would represent her and advise her.
I assured him that we would be glad to represent Mrs. Howe
and he said that Mrs. Howe would appear in Little Rock at
an early date and that he would go back home and advise her
to come to see us on her arrival in the city. Some days after
that-I don't recall just how long it might have been-a week
-it might have been two weeks or so-Mrs. Howe arrived
in Little Rock and crune to the office-my office.
Q. Can you fix the time of her arrival with reference to
Labor Day?
A. I couldn't without reference to my file. I don't recall
personally, but I would say that it was around
page 208 ~ that time. I fl"'{ the time of her arrival ,by saying·
that it was several weeks before Dr. Howe obtained his decree in the case, and he obtained his decree, as
I remember, on the third of October, 1934, so it might have
been about the first of September that she was here. She,
after introducing· herself, explained her side of the story to
me, went into detail about her marriage to Dr. Howe and
their long· married life together, and her present attitude
toward him, and she explained that she was not desirous of
a divorce and greatly deplored the action that he had brought,
and she was particularly concerned with trying to persuade
Dr. Howe to drop the proceeding which he l)ad instituted.
She asked me m:v opinion about the legal effect of an Arkansas
divo1·ce insofar as it would be regarded by the courts of North
Ca.rolina, and I advised her that I thought she should not
l1ave anythimr to do with the case in Arkansas at all since
she was a!?'ainst a divorce. I told her that since she had
stntecl that Dr. Howe had no real grounds for divorce that
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Mr. Frank E. Chownin.,q.
she should not be represented in the proceeding at all, fiile
no answer, enter no a.ppearance, and that if she were not
served in person while she was in Little Rock by summons in
the action that I thought that the North Carolina courts, insofar as the decree affected property rights, would regard
this proceeding as not binding upon it. She asked me to
arrange a conference between her and Dr. Howe through
Dr. Howe's attorney, Mr. A. L. Barber, and I did arrange
for that conference. Mr. Barber brought Dr. Howe to my
office one evening about 8:00 o'clock and Mrs. Howe and Dr.
Howe retired to the office of one of my partners, L. B. Burrow, and closed the door and held a prolonged conferenceI would say two hours long-and Mr. Barber and I, during
that time, were in my own office with closed doors and t]1ere
was a second office between the two offices, and Mr. Barber
and I know nothing that. transpired between them, but at the
end of about two hours they came out together, knocked at
our office door, and :Mrs. Howe was in tears but otherwise
rather calm, tl1e doctor was calm, and he announced that lte
would not change his decision. Mr. Ba.rber and I took no
part in that conference and made no sug·gestions, and if I
am correct in my recollection, the meeting- broke up soon
thereafter without a.ny conversation of any consequence between the parties.
pag·e 209 ~ Q. How Ion~; after that was it ;before Mrs. Howe
left?
·
A. She left. Little Rock-sl1e was in Little Rock, I think,
about. three da.ys, and this conference, I think, was the nigl1t
before she left, but I could be in error about that.
O. Mr. Chowning·, did Mrs. Howe ever employ you for the
purpose of representing her or defending· her in this divorce
action?
A. Slie came to me for advice. At no time did we discuss
the filing of any pleading· nt. all. I lea.med from the very
out.set that Mrs. Howe was opposed to the whole idea of a
divorce between her :md Dr. Howe. She told me that Dr.
Howe was in a poor state of liealth, that ]1e had heart trouble.
that she was afraid that if he got a divorce and was not
properlv taken care of tl1at he wouldn't live very long, and
she wanted J1im to sta.v at home where she could look after
him. and I advised lier since that was her desire to lmve
notbine: to do with the divorce proceeding. No pleading of
any kind was ever dra:wn by me, or even contemplated. because she said that slie was going· back 11ome and tell l1er
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relatives the advice that I ha.d given her and that she proposed to be guided by my advice in the matter, and aftt=:r that
I had a few letters from her but she dropped the case upon
my advice-I mean, she did nothing toward filing any plea.ding of any sort, and she was not served while she was in
Little Rock.
Q. Did Mrs. Howe, either while she was in Little Rock or
at any other time, authorize you to enter an appearance for
her in the case ¥
A. She did not. On the contrary she was particularly
concerned that I should not do anything that would constitute
an entry of appearance by her in the case.
Q. Did you, at any time, ever make any appearance in the
case or undertake to make any appearanc.e in the case for
her?
A. I never appeared in the Pulaski Chancery Court in connection with the case at all. I remember that Mr. Barber
called me one day and stated that he would like for me to
enter into an agTeement to take depositions in Chapel Hill.
I explained to him, that I couldn't do that because that would
have constituted an entry of appearance by :Mrs. Howe and
that she had no suc.h intention. That she didn't propose to
file any pleading in the la:wsuit at all, and that I couldn't
accede to his request.
page 210 ~
Q. Do you recall whether you made any statement to Mrs. Howe with reference to consulting
an a.ttornev in North Carolina when she left here?
A. Yes. ·· I advised her to get legal advice from a North
Carolina attorney because I didn't hold myself out as being
an authority on North Carolina law. In expressing to her
my opinion as to the light in which the North Carolina courts
would reg·ard this case, I was simply giving my private opinion but not necessarily that of an authority on North Carolina
law.
Q. I believe Mrs. Howe herself paid you your fee in the
matterf
A. Yes. In that connection, Mrs. Howe bad paid me $25.00
before she left Little Rock, if I remember correctly, and I
hacl told her that I would charg·e her an additional $50.00 and
that she might pay it as it was convenient. I had done a
g-reat deal of work in the case and it would have justified a
fee of several times that amount, but I understood that she
was short of funds and "1'as dependent upon Dr. Howe, and
she stated unequivocally that she was opposed to Dr. Howe
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bearing any part of her legal expense in connection with this
suit, and after she had left the City J\fr. Barber sent over a
check to me for $50.00 which was the ,personal check of Dr.
Howe and I returned that check. I refused to accept it, and
Mrs. Howe later sent me the remaining $50.00 in two payments over a period of possibly three months.
Q. Mr. Chowning, was there an attorney here in 1934 and
1935 by the name of W . .A. Boyd?
A. There was.
Q. Is he living nowf
A. No, he is dead.
Q. There appears in the reeord in the case of Howe v. Howe
what is apparently an e:v parte appointment of W. A. Boyd
as attorney of recordA. Attornev ad litcm.
Q. Attorney ad Utem for Mrs. Margaret F'. Howe, a nonresident. Please state wl1etl1er or not the Arkansas law provides for or requires the appointment of such an attorney.
A. Yes, the attorney ad litem under the Arkansas law is
appointed in any civil action for any defendant that is a nonresident. In this case Mrs. Howe was a nonpage 211 } resident, and the practice is for the complaining
party, if they know the defendant to be a nonresident, to file an affidavit, setting forth tha.t fact and asking· that the court appoint an attorney ad litem. The record
shows that that was done in this case and that Mr. W. A.
Boyd. was so appointed. An attorney ad litem under our
practice is appointed for the pmpose of notifying the nonresident defendant of the pendency of the act.ion. That is
the extent of his authority. He has no authority to fUe pleadin~;s or enter the appearance of the non-resident defendant
for whom he is appointed.
Q. Under the Arkansas law, does an attorney ad litem for
a non-resident defendant lm.ve authority to enter into a. stipulation with reference to the taking of depositions?
A. He does not. There is no authority, statutory or otherwise, of wl1ic.h I have a.uv knowledge, that authorizes an attorney ad litmn to enter into an agTeement with the counsel
for the plaintiff for the taking of depositions. I know it to
be the case that since the ninety-day divorce law was passed
by the General Assembly of the St.ate of Arkansas that the
Chancerv Court. of Pulaski County has adopted the practice
of permitting· the attorney ad litem appointed by it to enter
into an ag-reement with opposing· counsel, or counsel for the
,plaintiff, for the taking of depositions in cases where the non-
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resident defendant is not served with process, makes no entry
of appearance and is not otherwise represented by counsel. I
personally regard the practice as illegal, and in all cases
where I have represented plaintiffs in divorce actions against
non-resident defendants I have refused to follow that practice and have taken all depositions upon notice duly given
the non-resident defendant.
Q. Mr. Chowning, I notice in the file a report of W. A.
Boyd, attorney ad litem, containing among other statements,
the following statement:
'' and your attorney ad lit em has been advised that the defendant is now in this county for the purpose of contesting
the action.
"Wherefore your attorney ad litem asks to be relieved
from further duties in this cause. Filed Sep. 20, 1934".
Was Mrs. Howe in Arkansas on September 20, 1934?
A. In my opinion, she was not.
page 212 ~ Q. Did Mrs. Howe at any time she was in Arkansas, so far as you know, ever see Mr. W. A.
Boyd?
A. If she did, it was without my knowledge.
Q. vVas Mr. W. A. Boyd, so far as yon ever knew or heard
authorized or empowered to enter any appearance or act as
attorney ad lit em for Mrs. Howe by any act of Mrs. Howe's f
A. No. I never l1ad any conversation with Mr. Boyd wbout
this particular suit at any time during his lifetime.
Q. So far as you lmow, was l\frs. Howe at any time ever
in Pulaski County for the purpose of contesting· the divorce
action?
A. No. Her conversation with me was directed solely to
preventing a divorce-not preventing it by court action but
by usin~ persuasion on Dr. Howe to drop the suit.
Q. Mr. Chowning, I believe you say that you saw Dr. Howe
in your office during the summer of 1934 on the occasion that
you have referred to. Diel vou see him at other places! Did
you have occasion to see him a.t any other place during that
summer?
A. I think I saw Dr. H°'ve on two occasions in mv office
durirnr the sl1ort interval that Mrs. Howe was here.· I rememher that he came to my office in the daytime the first
time I sa:w him. I am under the imnression that be came to
see a bout the same hour that Mrs. Howe was in conference
with Mr. Barber in 1\fr. Barber's office. Mrs. Howe was con7
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cerned with the reconciliation with Dr. Howe. She asked
the privilege of talking· to Mr. Barber personally. ·She thought
that if she talked with Mr. Barber the conversation might
result in a reconciliation. She thought that I should talk to
Dr. Howe, so Dr. Howe came to my office and she went to
:Mr. Barber's office. Then the next time I saw Dr. Howe was
on the occasion of their visit to our office at night coneerning
which I have already related. I think I saw him on the
street after Mrs. Howe left-possibly on two or three occasions.
Q. Did you see Dr. Howe here during the summer of 19351
A. I did-on three occasions.
Q. Wha.t were those occasions f
A. In the early summer of 1935.
page 213

~

:Mr. Mays: Counsel for defendant objects to
this question and any other questions relating to
events which took place in 1935, as being irrele-

vant.
A. I went to Franke 's Cafeteria for lunch and as r walk eel
in the door on the west side of the building I observed Dr.
Howe sitting· close up at the front against the west wall at
a table. There was a ]acly sitting with him whom I a.t first
did not observe very closely. I recognized Dr. Howe immediately. His eyes caught mine. I nodded and said, "How
do you do f'' to the doctor and he smiled and nodded. I picked
up a tray and took my position in line and turned around to
look at him again and he was engaged in conversation with
the lady, who was looking· at. me with apparently considerable interest. I later learned that the ladv was Mrs. Etliel
C. Eason.
~
Q. I would like to show you what has been identified as a
picture of :Mrs. Eason-Exhi1bit #13-is tha.t the lady who
was with Dr. Howe in Franke 's Cafeteria?
A. Yes. I am sure it is.
Q. What were the circumstances under which you saw him
the second time in the summer of 1'935?
A. The second time I met Dr. Howe and Mrs. Eason on the
street. I didn't see them until I was almost in the act of
passin~: them, and if I remember correctly they did not see
me, and] did not speak to Dr. Howe at that time. The third
time that I sa.w them w~s in the first few days of July of
1935. I was out driving one Sunday afternoon in the extreme
western part of the residential section of Little Rock in what

152

Supreme Court of Appeals of Virginia

Mr. Frank E. Chowning.
is known as Pulaski Heig·hts. There is an addition on the
extreme western limits of the city known as Normandy Place.
It was opened up just on the eve of the depression and only
a few houses have ever been built in that addition. There
are a number of paved streets that lead off into wooded
gToves and it is a. favorite picnicking ground. We drove out
one of these paved streets along· about the middle of the afternoon on Sunday and passed Dr. Howe and Mrs. Eason sitting in Dr. Howe's Buick sedan talking to C. O. Robertson,
a motorcycle policeman of the City of Little Rock. They
had the car doors open so as to permit the breezes to blow
through the car, the weather being exceedingly warm. They
were sitting on the front seat of the car chatting· with the
.
policeman. I recognized Dr. Howe when I passed
page 214 ~ and turned around and noticed that the car had
a North Carolina license on it. In a few minutes
we came back by there and the policeman was gone but Dr.
Howe and Mrs. Eason were still sitting in the same position
in the car as when I passed them the first time.
Q. Was that the last time you saw either Dr. Howe or
Mrs. Eason i
A. It was.
Q. You say that was in July of 1935?
A. I remember tl1at definitely. I could say that it was in
the first week of July-first week or eight days, at least.
Q. I think maybe you have already testified to this. I want
to ask you to be sure. Did you testify that Mrs. Howe was
not here when the case was tried f
A. She was not.
Q. Mr. Chowning', at the time Mrs. Howe first sought your
Hdvice did she make anv statement to vou with reference to
whether she knew that Dr. Howe intended to secure a divorce
until just a very few days before that?
A. She stated to me that he had left Chapel Hill and their
residence at Chapel Hill upon the representation that he
needed a rest and that he was going out West in his car on
a vacation and tha.t he gave her no intimation that he intended to file a divorce action.
Q. I did not, by my question, intend to ask what representation she made as to what he bad said, but whether or
not she had more than a few days' previous notice thaLDr.
Howe intended to g-et a divorce.
A. I knew that slrn had known a.bout it for two weeks or
so because Douglas McKay had made his trip over here and
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talked with me, and I was under the impression when Douglas
McKay came that she had only known it a few days.
Q. 1Vas there ever any attempt to serve any leg·al process
on you as attorney for Mrs. Howe?
A. No.
Q. Do you know Miss West who lives in the 1100 block on
Louisiana Avenue?
A. I do not.
page 215} Q. Do you identify Exhibit #10 as Dr. Howe's
photograph?
A. I do.
Q. Do you identify Mrs. Eason in Exhibits 13, 14, 15 and 16?
A. I could not from 16. I have already identified #13 as
l\irs. Eason. I wouldn't say positively that 15 is Mrs. Eason
except. that it appears to be the same dress and the same hat .
as in the picture tha.t constitutes Exhibit 14, and I would say
that Exhibit 14 is :Mrs. Eason-the middle figure.
Q. And do you identify Exhibit 17 as Dr. Howe¥
A. A very g·ood likeness of him and of the car, too.
Mr. Mays: Counsel fox the defendant, for the reasons
heretofore given, move that all of the testimony of Mr.
Chowning relating- t events happening· in 1935 ·be stricken
from the record.
CROSS EXAMINATION.
Mr. Mays:
Q. Mi·. Chowning, thron@:hout your testimony this afternoon, Mrs. Margaret Howe has been present, has she not?
A. Yes.
Q. And has heard all of the questions and all of the answers. so far as vou know?
A. Yes.
·
Q. I take it, therefore, that I will not he trespassing· upon
any pl'ivileged communications in any of these questions that
I will ask.
A. No.
Q. How long was l\frs. Margaret Howe in Tittle Rock at the
time she consulted you, do you know?
A. Mv recollection is that it was about. three da.vs.
Q. Was she 11ere once or more tlrnn once?
.
A. One time. This is the sec.ond time that I have ever seen
her.
Q. When she ,vas here, did she see the bill of complaint Y
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That Dr. Howe had filed t
Yes.
I am quite sure that she did ..
And had read it t
Yes, I am under that impression
Q. Had she seen the depositions given by persons in North
Carolina, on which depositions the divorce decree ultimately
was entered f
page 216 } Q. No, sl1e had not. That is my recollection.
She did not see copies of those depositions until
some time after the divorce decree had been rendered.
Q. Now, are you certain of that,. or are you speaking from
rooollection f
A. I am certain for this reason-I sav that I am certain
. - I mean that I am basing my answer upon this recollection
of the facts at that time. Dr. Howe's hearing on his case
was not held until some time after Mrs. Howe left Little
Rock. The depositions in the case, according to my recollection, had not been filed in the court proceeding. I do not
think that I ever saw a copy of the depositions myself until
after Mrs. Howe's departure, and I am under the impression. that sbei did not see a copy of the depositions until after
the decree had been entered. I recall that she wrote me
and asked me to obtain for her copies of those depositions
and I think that I did that and sent them to her. That's mv
recollection, but I would not state positively that the depositions had not been ,filed before she left Little Rock.
Q. You talked with Dr. Howe about the case during that
same period-during- her visit here?
·
A. Yes.
Q. Did Dr. Howe make any statement to yon as to his intentions after leavin~· Little Rock T
A. He did not. Mrs. Howe was considerably disturbed
over the possibility that Dr. Howe might leave Chapel Hill.
She didn't think that he would ever be happy if he gave up
his connection with the University, and she thought it would
lJe bad for his health. I dicln 't ask Dr. Howe what his intentiorn, were with reference to leaving· the University, 80
far as I recall now. I did talk with Mr. Baflber about that,
and while Mr. Barber didn't say so in express termsJ.I gathered the impression from llim tba.t Dr. Howe did not int.encl
to Rever his relations with the University.
Q. Wliat caused vou to reach that conclusion?
A. My conversation with Mr. Barber about it. Of course~
l realized at the time that had Dr. Howe intended to return to

A.
Q.
A.
Q.
A.
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the University of North Carolina immediately after the divorce was granted that both Mr Barber and Dr. Howe would
have been reluctant to make any statements along
page 217 ~ that line for fear that it might have some bearing upon his bona fide establishing a residence
in Litt.le Rock.
Q. So that your conclusion was based upon what Mr. Barber did not say rather than by what he did say?
A. By indirect remarks rather than direct.
Q. Do you recall any of those indirect remarks?
A. I could not.
Q. Was it Mrs. Howe's view that Dr. Howe intended to
abandon his teaching at the University of North Carolina i
A. No. She was very hopeful that he would not.
Q. But she was uncertain?
A. She didn't know what he had in his mind.
Q. Did she indicate to you that she would be willing for
Dr. Howe to obtain a divorce if he went back to the University and his school work 1
A. No, she did not. She was, a.t all times, very much concerned that he should not g·ive up his work at the University
because she said that was his whole life and interest in life:
tha.t he would never be happy if he did tha.t, but Mrs. Howe
was unalterably opposed to the idea of a divorce.
Q. Did she indicate a. willingness to live apart from him
if he would go back to the University and teach 1
A. It seems to me that in her conversation with me prior
to my one private interview with Dr. Howe, which I have
mentioned, that she authorized me to say to Dr. Howe at
the time of that interview tha.t if he would drop these proceedings that she would never cause him any-in other words,
sbei would, as far as possible, remain outside of his life; that
she thought that it would be a more decent thing and a more
dignified solution if he was determined never to live with
her again to simply live apart without a. divorce. It seems
to me that there was a conversation of tliat sort. but I remember. if I am correct in that, tl1at Dr. Howe said that did
not satisfy him.
·
Q. "When Mr. l\foKay came to see you, did he indicate tha.t
it was Mrs. Howe's purpose to live a pa.rt from her husband?
A. He did not.
pag·e 218 ~
Q. Diel he indicate that it was her main n1upose to get him to return to his work at the tJniversity?
A. As I remember the conversation tha.t took place! between
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Mr. McKay and myself, his whole conversation was a detailed relating of the history of their lives. He stated that
Dr. Howe and Mrs. Howe had known each other from childhood; that their families were friends before them; that they
had been married thirty years or more, and that it looked
ridiculous a.t their age in life to see one party divorcing the
other.
Q. Did you receive any communication from any of Mrs.
Howe's relatives?
A. I did not.
Q. Or from any of her friends exeept from Mr. :McKay?
A. My recollection is that I never had any communication
from any one except 1\ir. :McKay until long after Dr. Howe's
decree had been entered. I next had some letters from Mrs.
Howe and from Mr. Bryant, but that was after Mrs. Eason
had obtained her decree and wa.s after Dr. Howe's death.
Q. Did Mrs. Howe make any arrangements at all with counsel for Dr. Howe to hold up the presenta.tion of the suit on
its merits to the Chancellor until she could determine whether
or not she would take any depositions or file any pleading in
the suit?
A. When she was in Little Rock she asked me when Dr.
Howe would be in position to take a decree, and I advised
her tha.t. he could take a decree at any time after the expiration of niuetv davs from the date of his first arrival in Little
Rock and after ~ompletion of his proof. She was hopeful
that she could persuade Dr. Howe to drop the proceeding.
While :Mrs. Howe was in Little Rock I had a discussion with
Mr. Barber with reference to when the decree would be taken
and l\fr. Barber assured me that there would be no decree
taken for a period of some time after her visit, ,but I do not
rec.all that there wa.s any particular request that no decree
be taken because I am under the impression that the case
was not ripe for decree at that time, and I think that tl1e
record will disclose that no deeree could have been entered
in the case until aibout the time that it was entered. I think
that there were still some depositions that had
11ap;e 2H) ~ not come in from North Carolina, and I am under
the verv de.finite impression that the decree in
this case. that is, of Howe v. Hoioe, was not actuallv handed
clown until after Dr. Howe bad returned to the Universitv.
However, he had given his testimony before bis departu;e
~md it waR undel'stood that when the depositions were returned and had been read in evidence before the court that
a decree would then be entered, as tliere was no contest.
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Q. You say that it was understood that the court.A. I do not make that statement from any knowledge that
I learned from the court or from Mr. Barber personally. I
believe that I ma.de inquiry at the office of the Chancery
Clerk to find out the status of the case and received my information there.
Q. Mr. Chowning, you mentioned a Mr. Barber. Was he
counsel for Dr. Howe in that divorce suit 1
A. A. L. Barber?
Q. .Yes.
A. Yes.
Q. Has he been practicing law in Little Rock a long period of time?
A. He has been in Little Rock ever since I started practicing in '22, and I am under the impression that he had been.
here a very short period of time prior to my coming and that
he had practiced at Conway, Arkansas, about thirty miles
from Little Roel", a.bout three or four years before coming
to Little Rock.
Q. What is his reputation as a. lawyer Y
A. Very excellent.
Q. What is his reputation as to character?
.li.. Very excellent.
Q. Mr. Chowning, it is getting late and I understand that
you ha.ve an early morning appointment. Will it be agreeable for you and for counsel if we adjourn at this time with
the understanding that I might call upon you further tomorrow if you are available?
A. I will be glad to give any additiona.1Q. Without requiring· you to be present at the time we
start.
page 220 ~ A. As soon as I finish my engagement in the
morning I will be available.
Q. I don't know that it will be necessary, but I might
think of some more things to ask.

Note: The taking of these depositions is continued to the
30th day of March, 1937, at 10 :00 A. M., at the offices of
l\foore, Gray, Burrow & Chowning·, 1101 Boyle Building,
Little Rock, Arkansas.
March 30, 1937.
Note : The taking of these depositions is this day resumed
pursuant to the continuance noted on Page 48 hereof at 10 :00
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A. M., at the offices of Moore, Gray, Burrow & iOhowning,
1101 Boyle Building, Little Rock Arkansas.
Present: Victor S. Bryant, Esq., Attorney for Margaret
1

F. Howe.
David J. Mays, Esq., Attorney for Ethel C. Howe.
I.

page 221 ~

MR. A. L. BA.RBER,
a witness of lawful age, having been first duly
sworn, testified on ,behalf of the respondent as follows:

DIRECT EXAMINATION.
Mr. Mays:
Q. You are Mr. A. L. Barber, attorney of Little Rock!
A. Yes, sir.
Q. How long have you been practicing in Arkansas?
A. Since July, 1914.
Q. You are a member, I ,believe, of the firm of Barber &
Henry!
A. That's correct.
Q. Did yon represent Dr. Georg·e Howe in a divorce proceeding brought in Little- Rock in 1934 in wbich Mrs. Margaret F. Howe was the defendant?
A. Yes, sir.
Q. For your information, Mr. Barber, on yesterday Mr.
Chowning, who advised l\frs. Margaret Howe in connection
with that suit, gave his deposition. At that time he testified
to several things which ordinarily might have been considered privileg·ed. However, the privilege was waived and I
feel that unde1· the circumstances the question of privileg·e
should not arise insofar as your testimony is concerned. I
mentioned that to you because I know that ordinarily you
would ,be loathe to testify as to any statements made !by your
client unless he had expressly authorized you to do so. I
will ask you, as it will be briefer that way, to proceed largely
in a narrative form, beginning with your employment by Dr.
Howe and carrying through to the institution of the divorce
proceeding and, first, I should like to inquire as to the time
or the approximate time when Dr. Howe came to Little
Rock.
Mr. Bryant: The complainant objects to this entire line
of testimony and to conversations with or statements made
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by Dr. Howe as being· incompetent, immaterial and for other
reasons to 1be assigned, and irrelevant, and objects to each
and every question along this line, and moves to strike out
each and every answer thereto .

.A.. Dr. Howe arrived in Little Rock, Arkansas, on June
18, 1934, and came to my office that. morning. I discussed his
case with him, took certain notes as he gave them to me, and
after a.bout an hour's conference I went with him to two or
three places and finally to a place on-I believe
pag·e 222 ~ it is Louisiana. Street-where he secured quarters
from June 18, 1934, until Aug·ust 17th of that
year-a period of sixty days. He would come to my office
practically every day, or did come to my office practically
every day. His mail was addressed to him at my office. Generally, I would sec him and pass the time of day with him and
sometimes he would .come in and we would chat for a little
wl1ile, but it was a rare thing for a day to pass for the doctor
not to come to my office for his mail or to see me. Quite frequently during tliat time we would g·o to lunch together, a.ncl
I know of my own knowledge that. Dr. Howe was a bona fide
resident of Little Rock, Pulaski County, Arkansas, during·
that period, and during that period that he didn't leave the
state of Arkansas.
Mr. Bryant: Motion will be made at the close of the testimony as to each answer, a.nd the objection as to each question is carried forward.

Q. Mr. Barber, did you have any communication from an
attorney in South Carolina concerning the. Howe divorce during the summer of 1934 while you were representing Dr.
Howe?
l\fr. Bryant:
hearsay.

Objection on additional ground that this is

A. Yes, sir. I did.
Q. This letter on the stationery of ·McKay & l\fonning, attorneys of Columbia, S. C., dated September 12, 1934, and
signed by Doug-las l\fo.Kay-is that the letter?
A. Yes, sir.

(The a.hove letter is introdueed in evidence, marked A. L.
B. E:xhibit #1).
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Mr. Bryant: Objection on further gTound that there is
no proof of authenticity.
Q. Mr. Bariber, that letter came to you in due course from
the sender, so far as you know!
A. Yes, sir, by United States mail.
Q. Was that letter followed up by a visit from Mr. McKay¥
A. No, it was preceded by a visit from Mr. McKay.
Q. What conversation, if any, did you have with Mr. McKay?
A. Mr. McKay came to my office a few days
pag·e 223 ~ prior to September 12, 1934, introduced himself,
aµd said that he was a friend of Dr. George Howe
and also a friend of Mrs. Howe and that he would like to
talk with my client if I had no objection. I told him that I,
of course, had no objection at all. He. said that it is a rather
unusual request to make his attorney, but he would like to
talk with him alone, and I said that would be perfectly agreeable with me also. He ·wanted to know if I could tell him
where George Howe was located and I gave him the street
and number. w· e had a very agreeable visit, Mr. McKay
and I, and be left, and I didn't see him again but I did get
this letter from him after he returned to his office in Columbia.
I can g;o more1 in detail as to the conversation.
Q. I would appreciate it if you would.
A. He stated tlrnt he had been a friend of both families
for a number of years and that he was making this visit and
trip against his wishes but solely out of friendship for the
parties concerned, especially for Mr. Smyth Flinn, brother
of Mrs. George Howe. That they were all very solicitous
about Dr. Howe leaving· North Carolina and coming to Arkansas to live or make his residence here and that they wanted
him to come back to North Carolina and continue with his
work in the University, and he discussed the situation along
that line for a considerable length of time and then made
the request of me that I give my permission for him to see
Dr. Howe privately and discuss the situation with him.
Q. Now, when· Mr. McKay left on that occasion, did you
have any further interviews with him?
A. No, sir. As shown by his letter he didn't have time
to a-et back to see me and he wrote this letter so st.a ting.
Q. Now, did yon have any further communication with Mr.
McKay and if so. when was the next communication?
A. i wrote Mr·. McKay on September 20, 1934.
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Q. Do you have, Mr. Barber, an exact copy of that letter
to Mr. Douglas McKay dated September 20, 19341
A. Yes, sir, an exact carbon copy of the letter, which I
hand you.
Q. Taken from your files?
A. Yes, sir.
Q. Will you file this as your exhibit, A. L. B. #2 f
A. Yes, sir, and will sign it if you wish me to
page 224 ~ as I did the original-

Mr. Bryant:

Same objection continues, of course.

Q. Did you receive any response from Mr. McKay to that
letter!
A. Yes, sir, a letter da.tcd September 24, 1934.
Q. Do you have the original 1
A. Yes, sir.
Q. Do you file that letter in evidence as your Exhibit A.

L.B. #3?
A. Yes, sir.
.
Q. In your letter to Mr. McKay dated September 20, 1934,
you refer to an understanding reached with Mr. Chowning,
attorney for Mrs. Howe. Do you have any memorandum.
made of that understanding and of the day when it was made¥
A. Yes, sir.
Q. ·what is the nature of that memorandum?
A. On the evening as I reca.11, of September 19th, I met
Mr. Chowning a.this office in the Boyle Building, Little Rock,
having· previously arrang·ed a conference between Dr. Howe
-that is, Mr. C110wning and I had previously arranged a
conference between Dr. Howe and Mrs. Howe in Mr . .Chowniug·'s office. Dr. Howe and Mrs. Howe had their conference
iii one of the rooms in Mr. Chowning's office lasting from
a.round 8:00 o'clock in tbe evening until 11 :00 or 11 :30, and
Mr. Chowning and I sat in his private office in their suite of
offices in the Boyle Building·. ·when the conference between
Dr. Howe and Mrs. Howe was over they both came out into
Mr. Chowning's office where Chowning and I had been waiting for them, and Dr. Howe stated that his mind was unchanged; that he wanted to go ahead with the divorce proceeding. Well, Mr. Chowning and I discussed the matter,
11e as attorney for Mrs. Howe and I as a.ttornev for Dr.
George Howe.' vVe discussed the situation from the standpoint of proceeding with Dr. Howe's complaint and his depositions or having· Mrs .. Howe file a cross-complaint and take
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a decree on her cross-complaint. We also discussed the matter of Dr. Howe getting back to North Carolina to be there
at the opening of the session of the University and that if
he had to wait until the cross-complaint was filed and any
depositions taken and so on it would make him necessarily
twenty to thirty days late, so it was agreed as between Mr.
Chowning and I that the following procedure might be followed in the case. In order that there might be
page 225 ~ no misunderstanding I picked up a blotter from
J\fr. Chowning's desk and wrote these memoranda.
on it. First, that Dr. Howe might g·o before the Chancery
Court the next day, wl1ich was September 20th, and give his
testimony orally before the Court; second, that a decree
would be in order and mig·ht be taken on October 1st on the
complaint and the depositions filed on behalf of Dr. Howe
"unless Mrs. H. (Howe) decides to file cross-complaint'".
W c discussed the time element and arrived at this underst.ancling and agreement which I have marked No. 3 on this
memorandum: '' If Mrs. H. decides to file c-c (c:ross-eomplaint) then to be suibmitted to court on her c-c and her depositions on or before Oct. 15' '. Fourth, if not ready by Ocfober 15th, then Dr. Howe to file his depositions and take decree. Now, that was tl1e understanding- reached as between
Mr. Chowning- and me that evening after Dr. Howe and Mrs.
Howe had had their conference, and, as I sa.y, I picked up this
blotter from Mr. Chowning 's desk and made that notation
on it.
Q. iv.[r. Barber, will you file that memorandum on the blotter in evidence marked "A. L. B. #4" Y
A. Yes, sir.
Q. While the divorce proceeding· was in progress, did you
receive any communication from J\fr. iSmytb Flinn concerning the marital difficulties of Dr. and Mrs. Howe¥
·
A. I don't recall receiving any direct from Mr. Flinn, but
Dr. Howe received a letter from him dated September 10,
1934, which he brougM to my office and left with me.
Mr. Bryant: Objection continues for all of the above reasons and the additiona1 reason that this would he heai·say,
which objection goes for this entire line of testimony, tog-ether with motion to strike.
Q. The letter which :von show me is written on the stationerv of Brown & Bhrelow and bears the address of T.
Smyth Flinn, Phone 21792, P. 0. Box 634. Columbia, S. C.,
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the letter being typewritten on two pages, dated September
10, 19·34, and sig11ed "Smyth". _.i\.ttached thereto is an envelope addressed to Dr. George Howe, P. 0. Box 935, Little
R.ock, Arkansas, which bears the cancellation stamp of Columbia, S. C., September .10, 1934, 6 :30 P. M.
Mr. Bryant: Objection to statement by counsel.
page 226

~

Q. Was this letter delivered to you at or about
the time of its receipt by Dr. George Howe?
A. Yes, sir, and I have kept it in my file ever

since.
Q. Will you please file this two page letter together with
the envelope marked A. L. B. Exhibit #4.
A. Yes,-well, yes.
Q. Did Mrs. Margaret Howe herself come to Little Rock
after Mr. McKay's visitf
A. Yes, sir.
Q. How 1011g was she here?
A. I don't know, hut I think two or three days, perhaps
longer. My recollect.ion is that it was three days.
Q. Did she to your knowledge familiarize herself with the
divorce proceeding¥
A. Yes, sir.
Q. Did she have any interviews with you f
A. Yes, sir.
Q. How long was the interview?
A. From about 9 :30 or 10 :00 in the morning until 1 :30 or
2 :00 in the afternoon.
Q. And what was the nature of that interview?
A. Mrs. Howe related to me her side of the marital difficulties and in detail told me the situation that had developed
between her and Dr. Howe. She went into it. at much length
and in infinite and intimate detail.
Q. Did she discuss with you at all his return to North
Carolina?
A. Yes, sir.
Q. "'Wlmt did she say on that subject?
A. She said that Dr. Howe had been at the Universitv of
North Carolina. for ma.ny, rna.ny years; tl1at practically" his
whole life's work ha.d been put in there at that University and
all of his friends were located there, and she was very anxious
for him to come back and start the school vear when the college opened and that she wou1cl make t]1ings just as easy and
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pleasant for him as she possibly could if he would only come
back.
Q. Did she state how far she was willing to go in order to
get him to go back¥
.A. .As far as I recall she said she would leave
page 227 ~ the home and let him have that if he wanted it.
In other words, she would do anything he might
ask or mig·ht want if only he would come back to North Carolina.
Q. :Mrs. Howe had an interview with Dr. Howe while she
was here, didn't she 1
A. Yes, sir.
Q. How lengthy was that interview?
A. Three to three and one-half hours.
Q. "\Vas any one present except Dr. and Mrs. Howe?
A. No one.
Q. And as far as you know, no one knew what went on
there1
A. No one at all. Mr. Chowning and I were in Mr. Chowning's private office some two or three rooms removed and I
know there was no one else in the office e;xcept the four of
us. Dr. and Mrs. Howe went into the room that Mr. Chowning
pointed out to them, as I recall, about 8 :00 in the evening· and
no one even knocked on the door or ,vent to the room until
Dr. and 1\frs. Howe came out from that room around 11 :00
or 11 :30 at night.
Q. Do you know what Dr. Howe's attitude was as to his
future residence at the time he first came to Little Rock in

J

1934?
A. He told me when he first came here that he wa.s from
N ortb Carolina; that he was leaving there and intended to
esta:blish his residence in Arkansas; tha.t he was looking for
a place where lie could be quiet, alone and at peace; that he
had some kind of heart trouibl~I believe it was coronary
thrombosis, I am not sure of that-and that he had to live
quietly the rest of his life, a.nd that he wanted to devote the
remaining· yea.rs of his life to writing-. While be was here
I visited him at his room a number of times and he always
bad his typewriter out. It seems he was busy at work, 11eck,ing away at the typewriter and working on some kind of a
Latin book.
Q. Did you know of any change in his attitude prior to
Mrs. Howe's visit to Little Rock1
A. Well, he was in doubt as to whether or not he would
even go back to the scl1ool for the opening, but after the con-
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ference with Mr. McKay and Mrs. Howe and the letter he
received from .Mr. 1F!linn, he told me that he had finally made
up his mind to go back there temporarily and
,page 228 ~ take up his class work at the beginning of the
term, but did not intend to stay there and teach
indefinitely. That he was merely going back there to take
up the work a.t the beginning of the term because the University authorities had not found anyone to take his place
and he felt it was not right to leave the administrative authorities of the University out on a limb so to speak,-he
didn't use those words-on account of his failure to come
back. The fact of the matters is I expected to see him back
soon after the school opened.
Q. Did you ever state to Mr. Chowning or to anyone else
that it was not Dr. Howe's purpose to establish a bona fide
residence in Little Rock or in Arkansas?
A. I don't recall ever ha.ving made any such statement.
Q. ·was there anything on which to base such a statement!
A. Not that I recall or that I remember.
Q. After Mrs. Howe returned to North Carolina did you
receive any communication from her"?
A. Yes, I received: a letter from her and a Cluistmas greeting- or New Year's greeting.
Q. Do you liave those with you?
A. Yes, sir. The gTeeting referred to was a New Year's
greeting.
Q. What kind of a man was Dr. Howe 0?
l\fr. Bryant: Objection on g-rouncl that it is incompetent
and irrelevant and other objections to be assigned, together
with motioi1 to strike entire line of testimony.
A. Dr. Howe was one of the most courteous gentlemanly
µ;entlemen that it has been my pleasure to meet and know.
He is a man of remarkable intellect and learning; a man of
the highest degree of culture and refinement, and-in fact was
a gentleman iu everything· that t.he word implies.
Q. Did you see enoug:h of him to enable you to reach, in
your estimation, a sound conclusion as to tlrnt?
A. Yes, sir, I did. The doctor would come to my office,
as I stated before, very frequently. It was always a pleasure
to see him, a pleasure to talk with him. He was a guest in
mv home, and a welcom(l guest. We had lunch frequently
·
together. He was my '?-·uest at a Sund}1y morning
page 229 } rhreakfast at the Little Rock ,Country Club and
he made the same kind of impression <?n my other
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g·uests at that breakfast. He made the same kind of impression upon the Chancellor and upon the court stenographer
who has frequently since talked with me about Dr. Howe
and what a fine cultured g·entleman he was.
Mr. Bryant: Motion to strike out above as hearsay.

Q. Vvas he a very communicative or very reticent man
insofar as his personal affairs were concerned¥
A. He never discussed his personal affairs with me except
when occ.asion called for it. "When we were at lunch or when
we were eng-ag-ed in free conversation his personal affairs
were not mentioned. Of course, we had many conferences
in reference to his personal affairs anct even in discussing· his
domestic troubles he was always the gentleman.
Q. As far as you know, did he discuss his domestic troubles
with anyone other than the attorneys involved in the case
and with Mrs. Howe¥
A. Never, as far as I know. Frequently, at the noon time
my partner, Mr. E. A. Henry, would join Dr. Howe and me
a.t lunch and Dr. Howe never even discussed his personal affairs in the presence of Mr. Henry.
Q. :Mr. Henry did not act at all as attorney in the case?
A. No, sir. I would say from my personal acquaintance
with Dr. Howe tlmt he would never discuss his personal affairs and his troubles with anyone and especially any stranger
or anyone in Little Rock.
Q. Mr. Barber, while I am frank to say I think this irrelevant, nevertheless much testimony wbieh I ,believe to be
gratuitous and irrelevant was introduced on yesterday as
to certain events happening· in Little Rock in 1935, and this
Jine of questioning· is introduced into the record merely because counsel for complainant has already introduced testimony as to events happening in 1935, so that I trust he will
have no objection to the testimony which I now seek to introduce because it. at least has as much relevancy as the testimony which be introduced.
Mr. Brvant: Motion to strike out statement of attorney
for respoiident and particularly that portion in which atto~ney expresses l1is opinion as to portions of the evidence heretofore taken.
Q. In 1935 did ~·ou act as counsel for Mrs. Ethel C. Eason
m a divorce proceeding in Little Rock f
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page 230 ~

A. Yes, sir.
Q. Did you see her frequently enough to enable you to reach wl1at you consider sound conclusions as to
her character?
Mr. Bryant: Objection as incompetent and for further
ground that witness has not properly qualified himself to
this entire line of testimony, together with motion t.o strike
out each answer.
Q. "\Vhat were your conclusions 1
A. That she was the same kind of lady tha.t Dr. Howe was
a gentleman. In other words, that she was a refined, cultured womanly woman, and the same kind of woman that we
consider our mothers, wives and sisters to be.
Q. Did she or did she not see much of Dr. Howe in Little
Rock in the summer of 1935?
A. She saw Dr. Howe rather frequently.
Q. "\Vere they engaged in a.ny kind of activity together as
far as you know?
A. Yes, Dr. Howe was writing at that time and Mrs. Eason
used to read his writings and criticize them. Sometimes she
used to talk them over with me, and one time Dr. Howe and
I went to see Mrs. Eason at the hotel. We went to her room
and Dr. Howe read to us one of the little things he had just
written-a clever story-and we discussed some of the things
that he had written and he promised to send me some of the
little sketches when they might be pu:blished. We laughed
about that because he, being a modest man, doubted if they
would ever ,be published and Mrs. Eason was quite sure they
had literary merit. That was the general line of our conversation that afternoon-that evening.
Q. And wlJcre was that conversation held?
A. In Mrs. Eason 's room at the Albert Pike Hotel.
Q. Did you remember having seen any of the maids w11ile
you were there f
A. No, there were no maids present at all.
Q. Was Mrs. Eason ill at any time during her stay here
in 1935?
A. Yes, sir, she was ill.
Q. Over how long· a period?
A. AR I recall, it was something like a week.
Q. ,vas she in the hospital?
page 231 ~ A. She was in Trinity Hospital for some time
- I don't know how many clays. She was taken
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ill one nig·ht and I was called and asked to recommend some
doctor. I recommended for her Dr. 0. K. Judd at Trinity
Hospital, and I know from what Dr. Judd told me afterwards that he was called to wait upon her and did respond
to the call.
Mr. Bryant: Objection on ground of hearsay and motion
to strike out.
Q. There has been introduced in evidence what purports
to be a complete record of the divorce proceeding in the ease
of Howe v. Howe, and from it it a.ppears that a :M:r. ·w. A.
Boyd was appointed as attorney ad liteni. for Mrs. Margaret
F. Howe, a. non-resident. It further appears that he entered into a stipulation or agreement with you as counsel
for complainant, which stipulation is dated October 3, 1934.
I show you this stipulation or agreement, which is a part
of that record, and ask you was that the ag-reement entered
into between you and Mr. Boyd¥
A. Yes, sir, that is the agreement. I took the agreement
and the interrogatories for the depositions down to Mr.
Boyd's office and lie sig·ned the agreement and waived cross
examination and sig110d the waiver. That ,vas done in my
presence.
Q. Insofar as you know is it or is it not the accepted praetice in the State of Arkansas for attorneys ad liteni in divorce proceeding·s to enter into such agTeements or stipulations with reference to the taking· of depositions 1
A. That is the accepted practice and has been followed for
I don't know how long.
Q. Is the practice one followed :by the courts as well as
by counsel,
· A. Yes. sir, and in this case it was recog·nized by the court
in anv other case I have had in similar matters. Not onlv
that, ·but I have acted as attorney ad litem in a number
caseR and have signed the same kind of stipulation myself
as attorney ad litem.

of

Note : The taking· of these depositions is continued to
1 :30 P. M. ·.March 30, 1937, at the offices of M:oore, Gray, Burrow & Chowning·, 1101 Boyle Building, Little Rock, Arkansas .
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March 30, 1937.
Note: The taking of these depositions is resumed pursuant to the continuance noted above at 1 :30 P. M., at the offices of Moore, Gray, Burrow & Chowning, 1101 Boyle Building, Little Rock, Arkansas.
Present: Victor S. Bryant, Esq., Attorney for Margaret
F. Howe. David J. Mays, Esq., Attorney for Ethel C. Howe.
Q. Mr. Barber, ;before we adjourned for lunch you had put
in evidence your exhibit #2, being a letter to Mr. Mc.Kay
dated September 20, 1934, and your Exhibit #4,
page 232} being a blotter containing a memorandum of an
agreement made between Mr. Chowning, attorney for Mrs. Margaret Howe, and yourself, as to how the
divorce litigation then pending in the case of Howe v. Howe
should be handled. ,vm you please state whether or not
that agreement was scrupulously carried out, and precisely
what happened in the proceeding after that agreement was
made.
A. After Nfr. and ·Mrs. Howe came out of the room in
which they were having· their conference and Dr. Howe had
stat.eel that l1is mind was unchanged and tlmt he wished to
go ahead with the divorce proceeding, Mr. Chowning· and
I then went into a conference as attorneys for the respective
parties and this memoranclurp was made, step by step, a.s we
worked our way tl1roug·h the procedure to be followed. All
parties who were interested in Dr. Howe wanted him to go
back and start his school work, and I told Mr. Chowning that
while Mrs. Howe was making up her mind whether or not
she wanted to file a cross-complaint and have the divorce
taken in her name that it be decided to have Mr. Howe's
testimony taken orally before the court. He said that was
all rig·ht as a matter of procedure, so the first stipulation
tlrnt I wrote down here wa.s, '' 1. G. Howe testify before ct.
on 9'-20-34". That morning-, which was the following· morning, or the same morning :hecause our conference lasted, I
think, until about 12 :00 midnig·ht, Dr. Howe went with me
over t.o Chancery Court and his testimony was taken orally
before the court. ']~he next proposition in the agreement as
to procedure we discussed was Mrs. Howe deciding· to file
a cross-complaint. Sl1e wanted to g·o back to Nortll Carolina and consider it, and I stated that there should be a time
limit put on that and Mr. Chowning and I agreed that the
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decree nµ.ght be taken on October 1st for Dr. Howe unless
Mrs. Howe decided to file a cross-complaint. I then stated
that in the event Mrs. Howe did file a cross-eomplaint and
the divorce be taken for her that the time limit should be
placed upon the taking· of depositions, and it was agreed
that if she did file the cross-complaint her depositions should
be taken on or before October 15th. The fourth proposition
which we agreed on was tl1at if Mrs. Howe did file a crosscomplaint but did not file depositions or produce her testimony and if the cross-complaint was not ready for a hearing thereon by October 15th then the doctor was
page 233 ~ to file his depositions and take the decree. That
agreement was lived up to, as you say, scrupulously by l\Ir. Chowning as he always lives up to every agreement he makes with a brother attorney, and on October 1st
or 2nd, I don't remember which, Mr. Chowning advised me
t:tiat Mrs. Howe had decided not to file a cross-complaint,
and he said tl1at in accordance with our agTeement it would
be all right for me to proceed, and in keeping with the agreement which I had made with him he acceded and said ''Yes''.
On October 3rd, as I recall, the depositions of Dr. Howe were
filed and the decree was taken. In the meantime Dr. Howe
wrote me 011 September 30th a letter in which he said that
' \ Mrs. Howe bad informedMr. Bryant:

Objection still continues.

that she had teleg:raphed 1\fr. CI10wning tba.t she would take
no action wlmtevcr. I introduce in evidence the letter of
September 30th from George Howe, as Exhibit A. L. B. #6.
Q. ·when did you next hear from Mrs. Margaret Howe f
A. December, 1934-a New Year's greeting.
Q. Do you have that T
A. Yes, sir, I have it.
Q. I hand you a greeting card which appears to be undated whicl1 bears the sfo.1rnture ":Margaret. F. Howe". Is
that the greeting· card of which you spoke?
A. Yes, sir.
Q. Is tliat lier handwriting and signature V
A. Yes, sir.
Q, Did t]1at card come to you in this envelope which is
addressed to yon. marked ''personal" and bears the cancellation stamp. Chapel Hill, N. C., December 29, 1934?
A. Yes, sir.
Q. ·wm yon file this in eviclcnc.e as your Exllibit #7?
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A. Yes, sir.
Q. Exhi:bit #7 being the greeting card and envelope in
which it came f
A. Yes, sir.
.
Q. Mr. Barber, further identifying· the several
pag·e 234 ~ exhibits which you have today filed as a part of
your testimony, I show you E~ibit #1 which
purports to ,be Douglas McKay's letter to you elated September 12, 1934, and ask wl1ether you can personally identify I1is siguature-and to ask further if you cannot identify
the signature, can you or ,can you not say whether the letter
came to you through the mail in due course.
A. This is the only signature of Douglas McKay tha.t I
have ever seen so far as I recall. The letter came to me in
regular course of mail, that is, through United States mail.
Q. You lia.ve, I believe, identified Ex11ibit #2-your letter to Mr. McKay dated September 20, 1934-as the exact
office copy of the original letter that day sent him by you Y
A. Yes, sir, that is the carbon eopy of the letter that I
wrote McKay and it bears my initials at the end of it showing tha.t I dictated it, and is an exact carbon copy or copy
of the letter that went to l\foKav.
Q. You filed as Exhibit #3 letter from Mr. McKay to
you dated September 24, 1984, and I believe you overlooked
that that. too bears the sig·nnture, Douglas McKay. Did that
letter come to you through the mail in due c.ourse 1
A. This letter came to me in due course and does :bear the
same signature. I overlooked the fact that. I had had two
letters from him.
Q. You have, I believe, identified Exhibit #4-the blotter
-as being a memorandum in your own handwriting- and made
at the time of the aµ;reement with Mr. Chowning.
A. Tha.t is correct.
Q. I show you Exhibit #5 wl1ich purports to be a letter
dated September 10, 1934, and addressed to "Dear George"
and signed "Smyth". Can you identify the letter further
than by saying that it was delivered by Dr. Howe to you
shortly after September 10, 19341
A. That is the only identification I ea.n give that letter.
Q. I show you your Exhibit #6 dated ,September 30th purporting· to come from George Howe. Do you identify that
letter a.s bearing· the sfa:nature and being· in the handwriting
of Georg·e Howe and signed :by him?
A. I do. I have seen it anv number of times.
Q. And finally I show yon y·our Exhibit #7. Do you iden-

a

172

Supreme Court of Appeals of Virginia

Mr. A. L. Barber.
tify that as being in the handwriting of Mrs. Margaret Howe
and signed by her l
A. Yes, sir.
page 235 ~
Q. I have n~ further questions at this time. I
believe that one or two of these exhibits have not
been fully substantiated insofar as their authenticity is concerned, but they are put in the record at this time to complete Mr. Barber's testimony as near as may be at this time,
with the understanding that further evidence may be introduced later in order to establish the authenticity of these
exhibits. Mr. Barber, as far as you know was Mrs. Margaret Howe advised of the several steps in the divorce proceeding· so as to :be made familiar at all times with what
was going on f
A. Yes, Mrs. Marg·aret Howe was advised of eacli step in
the proceeding a.nd at the time the petition for divorce was
filed a copy of it was sent to her by the attorney c1,d li.tem.
She was familiar with that. vVhen she was in my office we
discussed it, and .every step that was taken in that proceeding for divorce Mrs. :Margaret Howe was fully advised of
either through me or t.he attorney ad lite·1n or through her
own counsel, Mr. Chowning, as Mr. Chowning· and I had discussed the various matters. In other words, she was fully
advised either personally or througl1 her attorney and there
wasn't a thing· done that she didn't have full knowledge of.
Q. On yesterday, at the conclusion of the cross examination of Mr. Chowning it was stated that there might be some
further questions to ask him, and while I do not mean to
interrupt the cross examination of this witness I do wish to
call upon Mr. Chowning, as he is now present, to produce
the telegram sent to him from North Carolina-sent to him
by his client, Mrs. l\Iarg-aret F. Howe--which teleg-ram is
mentioned in DrJ Howe's letter to Mr. Bar:ber under date of
September 30, 1934, and which is in evidence marked A. L. B.

#6.

Mr. Brvant: Motion to strike out answers to each a.nd
every question which was objecte~ to. Without waiving- any
objections to the testimony of this witness and reserving
all my rig;hts, I now proceed to cross-examine.

CR.OSS EXAMINATION.
Mr. Bryant:
Q. Mr. Barber, you have just testified that )frs. Howe was
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advised of every step and of all of the proceedings in the
divorce action of George Howe v. Margaret F. Howe. Are
you testifying of your own knowledge?
.A. Yes, sir. ,
Q. You testified, I believe, that Mr. Boyd, the attorney
ad Uteni, sent her a copy of the complaint?
A.. Yes, sir.
page 236 r Q. Do you know that of your own knowledge?
A. Yes. One day when she came to my office
she was familiar with the content of it.
Q. That was not my question to you. Did you know of
your own know ledge?
A. I was in Mr. Boyd's office when I submitted to him the
agTeement for taking depositions on behalf of the plaintiff
and saw his records and I pulled out his records there and
saw the date. on which he had sent the copy to her from his
records.
Q. I ask you, Mr. Barber, if Mrs. Howe did not tell you
that she had not seen a copy of the complaint prior to the
time she came to Arkansas.
A. I don 't recall that.
Q. .And you say now that you know of your own knowledge
that Mr. Boyd did send her a copy of the complaint?
A. I know as I just told you that I saw his records.
Q. And you are willing to testify, I presume, that you know
of your own knowledge that Mr. Chowning advised Mrs. Howe
of every step in the proceeding 1
.A. I didn't say that.
Q. I understood you to testify that you knew of your own
knowledge that Mrs. Howe was personally advised of every
step in the proceeding.
A. She was in the conference that evening when Mr. Chowning and I agreed upon these steps to be taken. She heard
the agreement and saw all of that and was fully advised personally. Dr. Howe and Mrs. Howe were both there.
Q. Was Mrs. Howe ever served personally with any summons in this proceeding which you broug·ht for Dr. Howe?
A. Not that I know of.
Q. Did Mrs. Howe ever file any pleading whatsoever?
A. Not that I know of.
Q. Did Mrs. Howe ever accept any service of summons or
any pleading-?
·
page 237 ~ A. Not to my knowledge.
Q. Did Mr. Chowning, for Mrs. Howe, ever accept any service of summons?
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A There was neyer any summons issued.
Q. Who wa.s Mr. W. A. Boyd f
A. He was an attorney practicing law in Little Rock and
had been named, as I am advised-I have never seen the court
order-and had been named oy the court as the attorney ad
litem for non-residents where those defendants were the wife.
In other words, for non-resident wives in divorce suits.
Q. Do I understand then that Mr. Vv. A. Boyd was appointed by the Chancery Court to represent every non-resident female defendant in a divorce action instituted in the
Chancerv Court there?
A. That was in the-Yes, you are correct-non-resident
women defendants in divorce actions. I have never seen the
order, but that was generally known among the attorneys
practicing in Little Rock and we always acceded to the wishes
of the court and in our complaints and in our petitions for
appointment of an attorney ad litem in such cases asked for
Mr. Boyd's appointment.
Q. }fr. Boyd is now dead?
A. Yes, sir.
Q. So far as you know Mr. Boyd never saw Mrs. Howe, did
he?
A. Not so far as I know.
Q. And certainl:7 insofar as yon know, he had no authority
to act for Mrs. HoweY
A. His authority came through the court, and in this particular case in the order signed by the clerk of the court under the authority of the statute to appoint an attornev arl
litem, and so far as I know Mrs. Howe never employed"' him
as her personal attorney in the case.
Q. And so far as you know, Mrs. Howe never personally
authorized Mr. Boyd to make any entry of appearance or to
agree to the taking of any interrogatories?
A. That is correct.
Q. Have you a reference to the Arkansas law
page 238 ~ establishing the procedure-fixing or authorizing
the procedure of the appointment of an attorney
ad litem to ag·ree to the taking· of interrogatories?
A. Section 1333 of Crawford & Moses' Digest of the law~
of the State of Arkansas is as follows:
''Section 1333. :ON DEFENDANT CONSTRUCTIVELY
SUMMONED. A notice to a person constructively summoned,
and not appearing, sl1a1l be Rerved on the attorney appointed
to defend for him.''
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Section 1334 of Crawford & Moses' Digest. is as follows:
"Section 1334. ON PARTY OR ATTORJNEY. Where it
is not otherwise specially provided, a notice to a party in an
action of any motion or proceeding to be made or taken
therein in court, or before a judge, may be served upon such
party or his attorney; but the service upon the attorney in
any such case must be by delivering to him a. copy of the
notice.''
Section 1335 of Crawford & Moses' Digest is as foHows:
"Section 1335. NOTICE ':DO TAKE DEPOSITIONS.
Where a party to an action does not reside in the county in
which it is pending, a notice to him to take depositions may
be served by delivering a copy thereof to his attorney.''
Section 6162 of Crawford & Moses' Digest of the laws of
the State of Arkansas is as follows :-Under the chapter on
Constructive Service-The section is entitled PR"WREQUISITES TO JUDGMENT:
'' Section 6261.
PREREQiUISITE,S TO JUDGMENT.
Before judgment is rendered against a defendant constructively summoned, and who has not appeared, it shall necessary-First. An attorney be appointed at least thirty clays
before the judgment is rendered to defend for the defendant
and inform llim of the action and of such other matters as
may be useful to him in preparing for his defense. He may
take any step in the progress of the action, except filing an
answer, without it having any effect of entering· the appearance of such defendant. The attorney may be appointed b~,
the clerk when the warning order is made, or by the comt,.
and shall receive a reasonable compensation for his services,
to be paid by the plaintiff and taxed in the costs.''
· I want to make this statement-tlmt under those sections
of the statutes of the State of Arkansas which have just been
read into the record it has been the practice in the courts of
our State, and I refer specifically to the courts of Pulnski
County, Arkansas, to liandle cases just exactly in the manner in which this one was handled. The practice has been
foll°'ved for years of filing the complaint asking- for the appointment of an attorney ad litem, filing a warning order in
which the last known address is set out, asking the attorney
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ad lite·ni to defend for the no,;i1-resident defendant, having the
order made by the clerk in conformity with Seepage 239 ~ tion 6162 appointing an attorney, :filing an extra
copy of the complaint for the attorney ad litern,
and then seeing to it that the attorney ad litem makes his report before the decree is taken.
Q. So that you base your authority for this procedure on
Sections 1333, 1384, 1335 and 6261 °l
A. Yes, sir.
Q. Mr. Barber, you knew that Mr. Chowning· was not authorized to represent Mrs. Howe in any divorce proc.eeding,
did you not f
A. No. I thoug·ht I knew just to the contrary-that he was
authorized to represent her.
Q.
ell, isn't it customary when you desire to take depositions in a case to give notice to the opposing attorney?
A. I am glad you asked me that. Before Mr. CllO'wning was
called into the case I had submitted an agreemnt for taking
depositions, tog·ether with interrogatories attached thereto,
to Mr. Boyd, the attorney ad litem. The depositions, when
they were returned to me, were unsatisfactory in that the
answers to the interrogatories were general in character and
stated no specific acts of indignities or rudeness, whatever
the point was, and I considered it necessary to take the depositions again and I asked :M:r. ·Chowning about that-if he
wanted me to submit to him the agreement for taking· these
depositions. He said, no, to go ahead just as I had done before-not to submit them to him.
Q. Did he not tell you that he did not represent :Mrs. Howe?
A. He di<l not tell me that, but he said he did not want me
to submit the agreement to him. You understand that this
was some time ago and I cannot answerQ. But certainly Mr. Chowning did not agree with you that
there could be any depositions taken.
A. You are coiTect about that as I have just told you.
Q. Mr. Barber, all of these conferences about this matter
that you had with Mr. Chowning and any purported agreement was made without prejudice and without Mr. Chowning·
ever having made any binding· agreement upon Mrs. Howe,
was it not?
---~
A. Any agTeement that he made with me I con~ e ~'±v r sidered as binding on his client, certainly, and Mr.
Chowning·, I think, also considered it binding on
his client because he followed it right to the letter.
Q. But did you and Mr. Chowning not have an agreement

,v
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that anything that was said or done was without prejudice
to Mrs. Howe's rig·hts !
A. ·well, I am frank to say I considered all the time that
I was dealing- with Mr. Chowning that I was dealing with
Mrs. Howe's attorney, and it was not until Mr. Chowning
returned to me a check for $50.00 that Dr. Howe had given me
to turn over to Mr. Chowning as attorney for Mrs. Howe that
I was made aware of the fact that we were not proce_eding
just as if he were her attorney in the case. And even then
I thought he was her attorney in the case and was so acting, but I see what you are driving it, and I agree ,\nth you
that Mr. Chowning never entered any matter of record, never
signed any agreement for taking depositions, never ,filed any
pleading in court and never went on record in the case as
Mrs. Howe's attorney. But I naturally considered him as
her attorney and consulted with him as such and understood
that our agi·eement made on the evening or morning· of September 20th was made with him in his capacity as her attorney, and as I have said, Mr. Chowning followed out to the
very letter the agreement that we had and didn't deviate from
it in any shape, form or fashion.
Q. ·wen, the only thing Mr. Chowning did after your conference on September 20th, as far as this record is concerned,
was absolutely nothing.
A. Was to advise me that Mrs. Howe was not g·oing to take
the course of filing a cross-complaint.
Q. And was not going to enter any appearance?
A. I think he told me that.
Q. You say that Mrs. Howe was here, to the best of your
recollection, about three days f
A. That is my best recollection now.
Q. And did I understand you to say that you thought she
left some time during- the day of the 20th 1
A. That is my rec.ollection-that she left a short
page 241 ~ time before Dr. Howe did-just a few· l10urs ahead
of him.
·
Q. Do you know when the second depositions were taken?
A. N:o, but the depositions should show.
Q. The second depositions-the ones which were used in
the trial-were not taken until about the week after Mrs.
Howe left¥
A. The date will show, hut I think that is approximately
correct.
Q. · The date, I think, on the depositions was the 26th of
September. Is that not correct?
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A. That seems to be correct.
Q. What date did you say the depositions were taken f

A. The notary's certificate on this certified copy is September 26, 1934. . ·
Q. And when were the depositions filed?
A. October 3rd, the date the decree was taken.
Q. I judge from w·hat you say that you thought the first
depositions were inndcqi1,ent 1
A. That is correct.
Q. And you had a second set of depositions taken Y
A. Yes, sir.
Q. Do you have the first depositions with you t
A. I may have them-yes, sir.
Q. I would like to see those first depositions.
A. For what purpose T
Q. I don't know that I am called on to answer that.
A. And I don't know as I am called on to let you see them.
(Witness declines to reveal first depositions).
Q. Do yon know whether Mr. Chowning saw those first
depositions?
A. I don't recall whether he did or not. He might have if
he desired to see them.
Q. Were they ever public records f
A. No, sir.
Q. I .ask you if you didn't file them in the court and then
later secure permission to withdraw them. Will
page 242 ~ you please inform us whether you did file the first
depositions with the court?
A. Just a minute. Tl1e original depositions were takeu
as I have told you on an agreement to take depositions signed
by W. A. Boyd, attorney ad lit em.
'·
Q. Mr. BarlJer, I don't want to interrupt this-the only
thing I am interested in is whether you filed them in the court
records.
A. May I answer this my own way 1
Q. I have no objection to make.
A. The deposition of Fred B. McCall was taken on fo-terrogatories and the notary's certificate thereto is dated Sep ..
teml1er 6. 1934. It was sent to me by Fred B. McCall with
a letter si~.rned by him 011 September 6, 1934. That deposit.ion
wai:; never filed in court so far as I have anv record. The first
deposition of Dr. ,,rmiam MacNider was also taken on agreement to take depositions,·
Q. All I want to know about it is whether it was filed.
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.A. -signed by . W. A. Boyd, attorney ad litem, and it was
taken on the 6th day of September, 1934.
Q. I have no way of compelling Mr. Barber to confine himself to the question, but I wish to repeat that the only question
I now desire to ask about this deposition is whether it was
filed in the court.
.A. This deposition, so far as I recall, was never filed in
court. Neither the deposition of Mr. McCall nor Dr. Mac..
Nider, the originals of which I have, bear any filing marks.
I now offer these origfoal depositions first taken in evidence
if the attorney desires to have them.
Q. If either of those depositions were filed in the court
you did ,vithdraw· them, did you not1
A. They were not filed.
Q. I believe it is customary, or usually customary in Arkansas, for the husband to pay the wife's attorneys' fees, -is it
not?
A. That is correct.
Q. In this instance, however, Mr. Chowning notified you,
did he not, that Mrs. Howe desired to pay her fee and did not
desire for Dr. Howe to do so?
.A. My best recollection is that I delivered Dr.
page 243 ~ Howe's check to Mr. Cho-wning· and that he held
it some days and then returned it to me with that
advice. I may be mistaken about that. I may have told him
that I had it and he mav have said for me to hold it. I do not
recall the exact details ··in that connection, but my best re<>ollection is that I delivered it to him and he returned it to me.
Q. Let me refresh your recollection and ask you if it is not
a fact that you at all times had this check in your possession
until you returned it yourself to Dr. Howe Y
A. That may be true, as I have told you.
Q. Mr. Barber, you testified this morning that :Mrs. Howe
came to your office and had a conference with you in yonr
office, did you not 1
.A. Yes, sir.
Q. "Was any one present other than you and Mrs. Howe f
.A. No, sir.
Q. I believe at that time Mrs. Howe told you that she loYed
her husband and was devoted to him and did not want him to
olJtain a divorce from her, did she noU
A. The first part is correct. She did say that she loved him
and was devoted to him and that she wanted him to have
whatever was for his best good and interest. She thon,ght
a divorce was not that thing and that she wanted a reconciliation.
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Q D" d she not make the statement to you in your office
e had come to Arkansas for the purpose of trying to
de Dr. Howe from obtaining a divorce 1
he didn't sa.y it in those words.
Q. Of course, I don't mean the exact words, but that was
the gist of it 1
A. That's right, yes, sir.
Q. She also told you, did she not, in substance, that she
thought Dr. Howe was a sick man f
A. Yes, sir.
Q. Both mentally and physically¥
A. That is what she said.
Q. And said that she hoped he ,vould come back in order
that she might nurse him!
A. "\Vords to t]1at effect.
pag·e 244 ~ Q. Did she make the statement to you that if
Dr. Howe would not get a divorce that she would
he willing to leave Chapel Hill or do anything else that he
wanted to just so he didn't get a divorce from her 1
A. l\Ir. Bryant, I can't recall al1 that conversation-what
was said.
Q. I don't mean all of it-just the gist of it.
A. She was in my office wi.th me alone for a period of fonr
to five hours.
Q. Did she not ten you that she and Dr. How·e had been
married for over thirty years, or approximately thirty years,
or some quite lengthy period?
A. I think she did-and also told me about the period of
separation when she was in New York for a number of years
and he was in North Carolina alone.
Q. Did she not ten you also that when Dr. Howe left Chapel
Hill in June of 1934 that she had no idea whatsoever that he
was leaving Chapel Hill for the purpose of obtaining a divorce?
A. She may have told me that. I don't recall.
Q. Let me 'refresh your recollection and ask you if she did
not tell you that she had no idea he was going to obtain a divorce until she received a Jetter from him in Arkansas?
A. She may have told me that.
Q. Isn't it ·your best reco1lection that she did?
A. To be frank, I have no recollection that she did. The
part of her conversation that impressed most on my mind
and memory was the circumstances connected with her ow·n
il1ness.
Q. Mr. Barber, when Mrs. Howe ca.me to your office in
t
p
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1934 she did tell you that she thought Mrs. Eason had been
the cause of breaking up her home, did she. not?
A. N;o, sir.
Q. She discussed M:rs. Eason with you, did she not f
A. She discussed some lady, but-no, I won't say she even
discussed some lady-there was a rather veiled reference or
intimation on her part.
Q. Let me refresh your recollection and ask you
page 245 ~ if she did not tell you that Mrs. Ethel Eason had
been a visitor in her home and that she thought
that Mrs. Eason had caused Dr. Howe's love for her to cool?
A. She mentioned some friend of hers who had been a resident of Chapel Hill for some time-a lady that she said had
come there from New York City, and described her personality as a very charming person, and told me that she had
personally invited this lady to her home thinking that perhaps she might help her (Mrs. Howe) in her situation· by having new people in the home that might be a diversion for Dr.
Howe.
Q. I further ask you if you did not make the statement to
l\frs. Howe that if you were in her place yon would not let the
lady come back into her home 1
A. No, sir, I did not make the statement. I would not express an opinion about people I did not know.
Q. Do you recall that she called the lady from New York
a 1\frs. Eason?
A. I don't recall if she mentioned the name of the ]adv or
not. She mav have but I do not recall it.
~
Q. If she did, she did not mention the name of any one
other than Mrs. Eason as the one who had broken up her
home?
A. She did not mention any one as the party who had broken
up her home.
Q. I believe l\fr. McCall, one of the ·witnesses in the case,
was the first one who communicated with vou about. Dr.
Howe?
·
A. Mr. McCall first wrote me about a friend of his ancl <lid
not mention any names. He did not even give me the name
of the party in whose interest he wa.s writing.
Q. Did you answer :Mr. McCall's letter?
A. Yes, sir.
Q. Ancl in consequence of your answer, did Dr. Howe come
to Little Rock?
.l\. I imagine so.
Q. Where did yon first meet Dr. Howe?
A. In my office.
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Q. I believe you said he had his mail sent in
care of your office when he first came here 1
A. Some of it, yes, sir.
Q. Do. you remember approximately the date in 1934 that
Dr. Howe came here?
A. The morning of June 18th.
Q. When did he lea.ve 1
A. My recollection is that it was the afternoon of September 20th. It might have been the next day, but I think it wa~
the 20th.
Q. Do you know whether the University of North Carolina
had opened at the time Dr. Howe left in September, 1934!
A. No, sir. If it hadn't, it opened a day or two later-·
right about that time.
Q. Did you not tell Mrs. Howe that there never ·was any
question about Dr. Howe not going back to Chapel HilH
A. I don't believe I did.
Q. And used the term that he was just like a horse chafing
at the bit to get back to Chapel Hill?
A. No, sir, I never did, because he was undecided for a long
time whether he ever would go back or not.
Q. I ·will ask you if yon ever said to M~s. Howe that he was
chafing at the bit to get back to Chapel HilH
A. I don't recall ever saying anything like that. I don 't
believe I did.
Q. But you do know that he was anxious to get back to
Chapel Hill to resume his work at the University, do you
not?
A. I wouldn't say that he was. I would say that he was
. anxious to keep faith with the college there at Chapel Hi1l and
not put them out because of his absence at the opening of the
session of the University. Do you want me to tell you what
I think?
Q. Nio,.I don't think that it is competent for you to give me
your opinion.
A. Well, the question you asked called for an opinion to
start with. I think he would have been happier if he hadn't
gone back to North Carolina under any conditions.

page 246

~

page 247

~

Mr. Bryant: :Motion to strike out.

·

Q. When did you next see Dr. Howe after he left here ,m
September 20th or 21st, 1934?
A. I think it was in J nne, 1935.
Q. Can you place the approximate date in June, 1935¥
A. As soon as school let out.

Margaret F. Howe v. FJthel C. How·e, Exe'x.

183

Mr. A. L. Barber.
Q. ·where did you see him then t
A. In my office.

Mr. Mays: Counsel for defendant objects to any line of
questioning as to any events occurring in 1935 as being e11tirely irrelevant in this case, and we object to this and all
other questions as to the facts of 1935 on that ground.
Q. "\Vas any one with him when he ca.me to your office-first
came to your office in June, 1935?
A. I think not.
Q. Wben did you first meet Mrs. Ethel Eason?
A. In June, 1935.
Q. Can you fix the approximate date?
A. Nlo, sir. I could if I had my records here.
Q. ·where did you first see her?
A. In my office.
Q. ,,7ho was ,Yith her when she came to your office?
A. No one. She came by herself.
Q. How frequently did she come to your office f
A. Oh, quite frequently.
Q. Did Dr. Howe ever accompany her to your office 1
A. I think Dr. Howe accompanied her to my office oncemaybe twice.
·
Q. I believe you testified this morning that on one occasion
vou saw Mrs. Eason at the Albert Pike Hotel?
., A. Yes, sir.
Q. Did you sec her there on more than one occasion 1
A. No, sir,-Oh, yes, I did, too. One evening-Sunday evening-1\frs. Barber and my eight-year old son and I had Sunday evening supper at the hotel with Mrs. Eason, and Dr.
Howe was also present.
Q. At the time you testified about this morning
page 248 ~ when you went to the hotel-when you saw Mrs.
Eason at the hotel-did you go there alone f
A. No, sir.
Q. Who went with you?
A. Dr. Howe and I ,vent together.
Q. And what was the purpose of your visit f
A. A pleasure visit.
Q. I believe that was the time Dr. Howe read to you a story
that he had written?
A. Yes, sir.
Q. Mrs. Eason visited you professionally, did she not¥
A. Yes, sir.
Q. And you obtained a divorce for her!
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A. Yes, sir.
Q. I believe Mrs. Ea.son was from New York, was she not?
A. That was my understanding.
Q. ·what was the date that you obtained the decree of divorce for Mrs. Eason f
A. I don't recall. Tl1e record of that decree, certified to
by the Clerk of the Chancery Court of Pulaski County, shows
that it was obtained on October 9, 1935.
Q.
as Mrs. Eason here at that time~
A. Yes, sir,-or, I think she was.
Q. Let me ask you if, as a matter of fact, Mrs. Eason and
Dr. Howe had not left here on the 23rd of September, 1935.
A. No, sir. You mean leaving together?
Q. "Tell, I will ask you if you know whether they left together?
A. I know they did not.
Q. Do you know what day Mrs. Eason left?
A. No, sir, I do not recall.
Q. Do you know what day Dr. Howe left?
A. Yes, sir.
Q. vVhat day was that?
A. You mean the exact day of the week and
pag·e 249 ~ month?
·
Q. Yes, sir.
A. No, I don't know the exact day.
Q. Did Mrs. Eason reside at the Albert Pike Hotel until
the date of her departm·e from Arkansas?
A. I know that Dr. How·e left some days before she did.
He left in his automobile and I saw him off. She stayed at
the hotel for a number of days after that.
Q. ,vhere was Dr. Howe staying a.t the time of hisA. At the same place where he lived in 1934 when he was
here.
Q. "Tas that the home of Miss ,vest on Louisiana Avenue
-in the 1100 block!
A. Yes, sir.
Q. And he stayed there until the date of his departure and
Mrs. Eason stayed at the Albert Pike Hotel until the date
of her departure 1
A. Yes, sir.
Q. Did Mrs. Eason have her mail sent in your care?
A. No, sir.
Q. Diel Mrs. Eason ever request you to f orwarcl any mail
or articles to her afte1· she left here f
A. I don't believe so. I don't recall.
Q. Let me refresh your recollection and ask you if she did

,v
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not request you to send certain articles of personal property
which were to have been turned over to her by her husband,
Mr. Percival Eason, to her1
A. My recollection of the way that matter was handled was
through the office of Moore, Gray, Burrow & Chowning. Mr.
Burrow represented Mr. Eason and the property settlement
was arranged as between Mr. and Mrs. Eason and that settle.
ment was incorporated in the decree granted Mrs. Eason
by the Chancery Court of Pulaski County, and all of those
articles were forwarded direct from N:ew York to Mrs. Eason
but never through me. I never had any contact with Mr.
Eason except through his attorney, Mr. Burro-,l·.
Q. Did Mrs. Eason ever request you to forward any mail
or other articles of personal property to her at the vVm. Byrd
Hotel in Richmond, Virginia!
A. I don't recall that she did. I think I wrote
page 250 ~ her at that address.
Q. Do you recall how late you wrote her at that
address as :Mrs. Ethel Eason T
A. No, sir, I do not, but my records, if I had them with me,
would show it.
Q. I wm1ld like to ask you, Mr. Barber, if you will ascertain
from your file the last date on which you wrote any letter directed to Mrs. Eason in Richmond, Virginia, and the address
to which the letter was directed.
Mr. Mays: Counsel for defendant objects to the supplying
of this information on the same ground as above, that is, that
all of the facts relating to the divoree case of Eason v. Eas0ti
as well as all other facts of 1935 are irrelevant in the present
suit.
Mr. Bryant: I understood that you were objecting to that.
I just thought as a means of saving time I would like that
<late. Of course, I am not attempting to place you in a position ,vhere you could not insist on your objection and motion
to exclude any such evidence.

Q. Mr. Barber, I understood you to testify that you did not
know Mr. McKay's signature 1
A. Except as it is signed on the two letters that are introduced in evidence.
Q. You have never seen him sign his name?
A. No, sir.
Q. You have never met the person whose name was signed
as ''Smyth'' and, of course, do not kno,~l of your own knowledge whose signature that is f
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A. No.
Q. Have you ever seen Mrs. Howe sign her name f
A. I don't believe I have.
Q. And, of course, don't know Mrs. Howe's signature 1
A. Except that I have it on that letter and New Year's
greeting,. but I would hardly say it is a forgery.
Q. I am not asking you if they are forgeries.
A. The reason I volunteered that is because I don't believe
anyone else could w!'ite that signature.
Q. I think you made it clear, did you not, that
page 251 ~ Mr. McKay came to you and also wrote to you not
as a lawyer but as a friend of Mrs. Howe's f amily?
A. I think I did. And that is also indicated by his lettm·.
hut we conferred as lawyers.
Q. Mr. McKay made it clear to you at all times, ho-wever.
that he did not represent Mrs. Howe as her attorney, did he
noU
A. I think so.
Q. Mr. Barber, in addition to the information which I requested from your file as to the date of the last letter whir•h
you wrote to Mrs. Eason, I would also like to know the date
and address of the last letter which Mrs. Eason wrote yon.

Mr. Mays: Counsel for defendant objects to this for the
same reasons given above.
Q. Did Mrs. Eason not write you-ever w-rite you-uncler
any name other than Mrs. Ethel Eason Y
A. I think so.
Q. Have you got a part of that file here 1 Is that what
you are looking for T
A. I received a wire from Ethel C. Howe, ,June 22, 1936.
Q. ·when was tlrn last time prior to the receipt of that ,vire
that you had heard from Mrs. Eason?
A.· I do not have that. with me. It is in the Eason file, I believe. I do have here, though, letters from Ethel Howe.
Q. l\fr. Barber, maybe I can get it this way. Let me a~k
vou this mueh-when Mrs. Eason left here did she tell von
"rhere she was going?
~
A. I think so.
Q. ,vhere did she say she was goingY
A. If yon want me to, I will send up and g-et my file on tlle
Ea.son case.
Q. Do you think that it discloses wl1ere she told you she
w·as going?
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A. I am sure it would. I thought this was the Howe v. Howe
case and brought that file with me and did not
lmow that the Eason case was involved. I will
send and get that file.
Q. All right. That is all I think of now that I want to ask
Mr. Barber.

page 252

~

Mr. Mays: It occurs to me that you asked Mr. Barber ·some
questions about the original depositions taken in the Howe
case, and asked that he file them, but I don't believe they liave
been fully identified and marked.
Mr. Bryant: I asked him if he would show them to me.

Mr. Barber, on his own motion, dictates the following statement into the record:
Mr. Bryant: I don't know what is coming, but for the purpose of preserving any rights that I have, I object.
Mr. Barber: When Mr. Bryant first asked if he might see
the original depositions taken in the case of Ii owe v. Howe,
I did not show them to him because I first wanted an opportunity to look them over. I have now had that opportunity
and I offer these depositions of Dr. l\facNider and Mr. McCall
which were taken on September 6, 1934, and I make this additional statement: that there is nothing in the case of George
Howe v. Marga.ret F. Howe that I am not willing to answ'?r
any questions about which he may ask me, nor has there been
anything of that character since the beginning. I now offer
these depositions to Mr. Bryant.
Mr. Bryant:
Q. Are you offering them into the record f
A. I am offering them to you. You asked for them.
Q. I have no further questions.

RE-DIRECT EXAMINATION.
Mr. :Mays:
Q. I believe' you stated that the first interrogatories and responses thereto were not used because they were too general, is that correct f
A. That is correct, yes, sir.
Q. Has there been any effort made or has there
page 253 ~ been any desire on your part or as far as you
know on Dr. Howe's part to suppress them f
A. No, sir, none at all.
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Q. ·when Dr. Howe and Mrs. Eason were in Little Rock
in 1935 did they have to your knowledge, some common interest?
A. Yes, sir.
Q. What was that~
A. It was of a literary character. Dr. Howe was writing.
Q. And was she cooperating· or aiding him in that work!
A. Yes, sir.
Q. Were they thrown together frequently in that connection?
A. Yes, sir, I think so. My answer would be "yes".
Mr. Mays: In asking these specific questions counsel in
no ··way waives his objections to all of the testimony of Mr.
Barber as to the events of 1935, and moves that all questions
and answers concerning those events be stricken from the
record as irrelevant in this case.
RE-CROSS EXAMINATION.
l\fr. Bryant:
Q. As a matter of fact, Dr. Howe and Mrs. Eason were
together practically every day they were here in 1935 ¥
A. I couldn't sa v.
Q. Did you see them together frequently a_t cafeterias, ete.?
A. No, sir. I never saw them at cafeterias. Most of my
meals are taken at the Albert Pike Hotel. I never saw them
together except the two times I have related-the time Dr.
Howe and I called on her in the hotel and the time Mrs. Barber.
my son and I had Sunday evening supper there. I saw them
together another time when Dr. Howe and Mrs. Eason were
guests of Mrs. Barber and myself at the Country Club in
Little Rock.
Q. All right, that is all, I think. After you get your file
there may he one question.
("Witness receives Ea.son v. Ea.son file and reviews same).
A. The last letter I received from Mrs. Ethel C. Eason was
under elate of September 30th addressed to me, written on
"\Ym. Byrd stationery, Richmond, Virginia-September 30,
1935. This is the last letter I find in my file from :Mrs. Ethel
C. Eason. That letter refreshes mv memorv on
page 254 ~ the date that l\frs. Eason left Littl~ Rock. ·· She
did leave Little Rock some clays prior to October

Margaret F. Howe v. Ethel C. Howe, Exe'x.

189

FrMik E. Chowning.
9t11, the day the decree was taJrnn in her case. The exact day
she left here, however, I do not recall.
Q. l\fr. Barber, how long have you known Mr. Frank Chowning?
A. I have known Mr. Chowning something like twelve or
:fifteen years.
Q. During that time how often have you had occasion to
see him, observe him and hear his character and reputation
discussed?
A.. ,Yell, I have seen him and met him as lawyers practicing
in the same city see each other. I have never heard his character or reputation discussed. I do know that he is of the
very highest character, both as an attorney and as a man.
Q. 1Vho was the Governor of your State in 1934?
A. I think Futrell was.
Q. Do you know his signature?
A. No, I don't.
Mr. Mays : You are not going to adopt my practice, are
you?
Mr. Bryant: What is thaU
Mr. Mays: About the exhibits.
Mr. Bryant: v\Tell, I don't know:-you set a right good
example.

Signature waived.
page 255 }

Additional examination of
FRANK E. CHO,\TNING:
CROSS EXAMINATION.

l\fr. Mays:

Q. Early in the afternoon, Mr. Chowning~ I called upon
you as counsel for Mrs. :Margaret F. Howe in 1934 to produce a telegram sent from her to yon in the latter part of September, 1934, and referred t.o in Dr. Howe's letter to Mr.
Barber dated September 30, 1934. Will you produce that telegram?
A. Ido.
Q. Do you file that in evidence as your exhibit F. E. C. #H
A. I do.
Q. Did you receive another telegram from Mrs. Howe about
the same time relating to the divorce proceeding of Hoioe v.
H01ue?
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A. On the first of October I received another telegram.
Q. Do you have it there1
A. The first telegram which I have identified as F. E. C.
Exhibit #l was signed "Margaret F. Howe". The telegraph
company got her middle initial wrong and it shows "T" on
the telegram.
Q. But that telegram did come from your client, Mrs. Howe!
A. Yes. The second telegram, which I now introduce as
F. E. C. Exhibit #2 was signed simply ''M. F. Howe", but
again the telegraph company got the middle initial wrong ancl
it appears as "M. S. Howe". I hand you the second exhibit.
Q. I have no further questions.
RE-DIRECT EXAMINATION.
Mr. Bryant:
Q. On yesterday you stated that you did not recall ,vriting
to me with reference to this matter until some time after Dr.
Howe's death, I believeY
A. Yes, I did state that yesterday.
Q. Have you looked through your file since yon
page 256 ~ were on the stand yesterday Y
A. Yes. I want to say that the testimony that
I gave yesterday was given entirely from my recollection and
without having even glanced at my file in the divorce case
of George Ho,we v. Ma.rgaret F. Howe. I find that I have
made two or three inaccurate statements in my testimonv of:
yesterday which I would like to now correct. .First, I stated
it as my recollection yesterday that I had never communicated
with Mr. Victor S. Bryant relative to this case until a.ft.er Dr.
Howe's death. Mv file discloses that I was in communication
with Mr. Bryant concerning this case soon after the divorce
had been granted Dr. Howe. It is barely possible that I
had received some communication from him prior to the granting of the decree. I do not recall, but my file discloses a copy
of a letter which I wrote Mr. Bryant under date of October 9,
1934, and Mr. Bryant has handed me the original of that letter signed by me, and I now hold that letter in my hand.
Q. vVill you show that letter to Mr. Mays, please f
A. Yes, sir.
i\Ir. Mays : Are you offering this in evidence?
Mr. Bryant: I am. (Exhibit F. E. C. #3)
Mr. Mays: Counsel for defendant objects to the introduction of this letter of Mr. Chowning to Mr. BarbPr
dated October 9, 1934, as it is merely a legal opinion from one
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lawyer to another·con~erning the effect of a decree of :divorce
in the State of Arkansas and as such is: irrelevant and not
proper evidence -in this case~ ·.
.

.

Q. Mr. Chowning, was there any other inaccuracy in your
testimony that yon wanted to· correct 1
·
;
A. Yesterday you questioned me with regard to whether
or not Mrs. Howe at any time contemplated filing any sort
of pleading in this divorce action brought by her husband.
·1 may have stated-I do not recall my exact words-that she
at no time contemplated filing any pleading. According to
'my recollection as refreshed by my file after reviewing the
sa~~ i:n the fast few hours, I find that I am still correct in
·_my original impression with thi@- qualification and explana·tion: Mrs. Howe at aH times in her conversation with me
stated that she did not want Dr. Howe to secure
page 257 ~ a. divorce _against her; neither did she want to
divorce Dr. Howe, but that her relatives in South
.Q~rolin~ ;had i:r:isisted that before she permit Dr. Howe to
take a default decree of divorce against her in that action
.which he ha.d brought in, the Chancery Court of Pulaski
.County, Arkansas, tha:t. she_ eonsult with them for their final
advice. It was a result of this statement of hers to me that
resulted in my conversation with :Mr. Barber regarding the
date of the decree and Mr. · Barber assured me tha.t no decree would he taken ii1 the imse .imtil, I believe, October l,
.1934, .which \\1ould permit M1~s. Howe to confer ·with her relatives in South Carolina after she left Little· Rock before giv_ing her.final instructions to me in the case. Mrs. Howe left
Little Rock, and on Septembet 30, 1934, I received the telogram which I have intro~uced in evidence as Exhibit # 1 to
. my testimony .and: on the follo'\\-ing day I received the see9nd telegram which I have identified as Exhibit #2 to my
· te·sttmo~y. J, was: ~ateful to explain my position fo Mr. Bar·. ber-that I couldn't do anythmg · that would um01int to an
~entry 19f;:a,ppear·ance/ ·and· ·r. regarded iny · agteeinerit with
Mr. Barber as an agreement between ·attorneys m1d a cou rtesy to me personally, and certainly nothing that was done
at the time was construed as amounting to any appearance
by l\frs. Howe in the court proceeding. I further stated in
the course of my testimony yesterday that accordina; to my
recollection Mrs. Howe was in Little Rock several w·eeks,
probably thirty days. before Dr. Howe obtained }1is decree.
In checking my file I find that I am in error. That Mrs.
Hmve was in Little Rock around the 21st day of September
and was here for about three days.
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Q. Do you recall whether she was here for the three days
prior to the 21st or three days after the 21st!
A. I find a telegram from Mrs. Howe dated September 15,
1934, reading as follows:

'' Impossible clarify anything by mail Arrive Little
Rock Sunday night stop Please reserve several hours for
conference Monday morning and afternoon stop ·wm phone
you Monday morning for appointments. (signed) M.
Howe''.
In the telegram the first letter of the word ''hours'' is misspelled and is ''t" so that it looks like "tours". So, with
reference to that telegram I cannot recall the exact datc19th, 20th, 21st, that would be approximate.
Q. Mr. Chowning, this morning Mr. Barber tespage 258 r tifiecl with reference to a check which had been
left with him by Dr. Howe for you. Do you know
whether you ever had that check in your possession¥
A. I know that I did not. My file reflects positively that
it was never in my possession. Mr. Barber called me and
said that Dr. Howe had left a check at his office for me. I
believe that ·was the day or the following day that Dr. Howe
left Little Rock. The check was for $50.00. I instructed ]\fr.
Barber to hold that check until I could write Mrs. Howe. I
wrote Mrs. Howe and told her about the check and she ,vrote
hack and said that she didn't want me to accept any part of
the fee which I had charged her from Dr. Howe and instructed
me to return the check-to notify Mr. Barber that I coulcln 't
accept the check. The word ''return'' was used by me inadvertently a. moment ,ago because the check was never in my
possession. I notified Mr. Barber and Mr. Barber ·wrote
Dr. Howe a letter returning the check to him, and my file
reflects a letter from Mr. Barber to Dr. Howe explaining
why I couldn't accept it. I want to say in explanation that
Mr. Barber was familiar with the fact that in Arkansas it
is the practice of the court to require the huslJand in di-vorce proceedings to pa:y the wife's attorney's fee regard.
less of the merits of the action and that Mr. Barber was
only trying to take care of a brother attorney with reference
to an attorney fee in ,vhat he did.
Q. Mr. Chowning, did you ever have any conversation with
Mr. Barber w·hen whether there had been any appearance
or acceptance of service was discussed t
A. Mr. Barber, at one time before Mrs. Howe had sent
me her telegram of September 30, 1934, asked me if I could
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sign au agreement to take depositions in the case. I presume that was for the purpose of taking the second set of
depositions because I am under the impression that at the
time the first set had been taken I had never heard of the
case, and I explained to Mr. Barber my position in· the matter-that I couldn't sign the agreement because my advice to
.lVlrs. Howe had been not to do anything up to that time
that would be construed as an entry of appearance, and that
until she had consulted with her relatives and
}Jage 259 } made her last and final decision would I be in
position then to tell him whether or not I could
grant his request. And, of course, he didn't want to wait
so late to take his depositions so he proceeded to take them
by agreement with the attorney ad litem. I never saw the
second set of depositions until after the divorce decree had
been granted, and I then borrowed from Mr. Barber his office
copy of the depositions and had a copy made of the questions
and answers, but without copying the certificates, and mailed
them to 1\1:rs. Howe for her information.
Q. That, you say, was sometime after the decree?
A. Some few days after the decree had been entered.
Q. M:r. Chowning, did you ever have any agreement with
Mr. Barber with reference to the procedure in the divorce
action of Howe v. Howe which would in any wise be construed as binding upon Mrs. Howe f
A. I did not. The only agreement I had with M:r. Barber
was that he a.greed with me that no decree would be taken by
Dr. Howe in the case until after the first of October, 1934., ~o
that if Mrs. Howe's relatives should persuade her that slw
should file some pleading in the suit she would be in position to do .~o. But there was no court record made of the
agreement ·which ,vas considered purely personal and in no
respect official. No continuance of the case was requested
or granted because the case had never l)een set for trial.
And it is my opinion as an attorney that the agreement that
I had with Mr. Barber would not be construed bv our courts
as an entry of appearance. Our courts have held that if the
court itself is requested by an attorney for a. continuance
of the case, even though no pleading has been filed, that that
is an acknowledgement of the jmisdiction of the court.
Q. As I understood you to say, no such request was made t
A. No. I never talked to the court or the judge about this
ease in my life. And my inquiries at the courthouse were
direc.ted solely to the elerk just as any third party might ask
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for information regarding records-that were_·available to the
public.
. .
Q. Let me ask you whether it was understood between y01i
and Mr. Barber that any statements were made-without prejudice to Mrs .. Howe's rights f
.
. .
. . A. I explained fully to .Mr. Barber my posipage- 26Q } tion and that I had told her that in my opinion
she should not file any pleading in the case. .Mrs_
H;_owe had stated to me tlrnt she was not willing e-ven to cli::;cuss property matters with Dr. Howe because s11e was so•
hopeful of a reconciliation with him that she felt that evei1
a di~cussion of property mattei·s. or the matter of her fntur('would -0nly ser.ve to antagonize him, and she didn't show any
concern about that feature of the case at that time at all .
. Q. Mr. Chowning, do you recall whether Mrs. Howe, ii1
1934 when you saw her, made- any r.eference-. to Mrs. Ether
Eason!
.
. .
.
A. Yes. I 1~ecall d~finitely, what she· told me about Mrs..
Eason.
Mr. Mays: Counsel for defend~nt objects to any questions
and answers relating to what Mrs. Margaret Howe said about
Mrs. Eason who is not a party to the suit of Howe v. Howe
and who is in no way referred to in the pleadings or depositions of that suit. Objection is made to all of this kind. or
testimony on the ground that. it is immaterial to this proceeding.

Q. "\Vhat did she say al1out M,rs. Ethel Easonf
· A. She told me that Dr. Ho,ve had become interested in
-a la.dy lJy the name· of Mrs. Ethel C. Eason who lived in th~
·Citv of· New York and who had. a. son enrolled in the University of North Ga.rolina .. She thought that possibly Dr.
Howe's action. in bringing a divor.ce suit. was influenced hY
a hope on the part of Dr. Hqwe that Mrs. Eason ·would ih
turn divorce her husband and marry Dr. Howe. ..But she
expressed it as 11er opinion that Mrs. Eason would never
take any such step and tha.t Dr. Howe would find after he
had divorced Mrs. Howe that Mrs. Eason would not divorce
her husband. I took no interest in the matter because I
wasn't concerned with that element of the case, but I dicln 't
hear of Mrs. Eason any more until she did come to Little
Rock and file a. suit for divorce.
Q. That reference of Mrs. Howe's to Mrs. Eason that von
ha-ve jm;t related was in the summer of 1934?
.·
0

Margaret F. Howe v. Ethel C. Howe, Exe'x.

195

Frank E. Chowning.
A. Yes, sir.
Q. I think that is all I want to ask you.
Mr. Mµ,ys: Counsel for defendant moves that the last two
questions and answers relating to Mrs. Eason be stricken
from the record for the reasons heretofore given.
page 261 }-

RE-CROSS EXAMIN~TION.

Mr. Mays:
Q. Mr. Chowning, when you sent Mrs. Margaret Howe
copies of the interrogatories which were filed in evidence in
the divorce proceeding, did you receive any aclmow1edgement
from her?
A. I am sure I did. I think my file will reflect that.
Q. You stated that Mrs. Howe held the case open until after
her return to North Carolina because of the fact that some of
her relatives had insisted that she not let the case go by
default without further consulting them f
Mr. Bryant: Plaintiff objects to the question on the ground
that he did not understand witness to make statement that
Mrs. Howe held the case open.

Q. I then ask you, 1\1:r. Chowning, did you or did you not
state that Mrs. Howe had told you to hold the case open
until she could reach a conclusion as to what action she should
take in the light of the advice given by her relatives?
A. Well, she, of course, didn't use the expression, '' ho]d
the case open". She stated to me that she wanted an opportunity to consult her relatives because they had expressly
made that request of her before her final action in the matter was decided. I then, knowing what. she wanted, talked
,:vith Mr. Barber and was assured bv Mr. Barber that no decree would be taken until October.. 1, 1934. Now, in that
connection, I want to make this further explanation and statement: Mr. Barber had already indicated to me that no decree was going to be taken prior to October 1, 1934 because
he had decided that he wanted to take a second set of depositions in the case and that the taking of the second set of
depositions w·ould necessarily delay the taking of a decree
until October 1, 1934. As a matter of fact, the record discloses that the decree was not taken until October 3, 1934, and
that the second set of depositions were not taken in Chapel
Hill, North Carolina, until the 26th day of September, 1934.
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So that had I never talked to Mr. Barber about Mrs. Howe
discussing the case with her relatives the case would have
still not been concluded earlier in all probability than the first
day of October, 1934.
Q. You know that whatever the reason, Mrs.
page 262 ~ Margaret Howe at the time of her departure from
Little Rock had not definitely made up her mind
as to whether or not she would take any steps in the divorce
casei
A. I knew that-that she had not given me final instructions
at the time of her departure.
Q. And that she was to make some decision which would
be her own decision and not that of her relatives before the
entry of the decree in that divorce case, isn't that true f
A. That is true, except that her final decision might be influenced by her relatives.
Q. But that decision, however influenced, would be her
own?
A. That's right.
Q. And knowing her wishes and what was in her mind you
did have an understanding with Mr. Barber, Dr. Howe's attorney, irrespective of that construction is put upon it, that
no decree was to have been taken before October 1st, unles~
Mrs. Howe decided to file. a cross-bill, isn't that correctt
A. vVell, had she filed a cross-bill or any pleading that
would have necessarily delayed the taking of a decree.
Q. But Mr. Barber was not to take a decree prior to Oc-·
tober 1st according to your agreement with him, so as to 0nable her to decide whether or not to file a cross-bill, isn't that
correctf
A. That is correct. I might say, too, that attorneys frequently have understandings about cases that could 'not hy
any construction be regarded as binding upon their clients
or the persons whom they may regard as their clients. I
have had agreements ,vith attorneys about cases in which
it turned out that I was ultimately not employed but in which
I thought I might be employed, and I have had understandings that no default would be taken until I knew definitely
whether or not I would represent a party to the action. It
would later develop that the matter was not referred to me
and nothing came of it. Such was the nature of the agreement, as I regarded it, between Mr. Barber and myself. The
ultimate construction of the agreement, of course, is a legal
matter to be decided hy the court.
_
'

I

I
I

I

I
/
I

Margaret F. Howe v. Ethel C. Howe, Exe'x.

197

Frank E. Chowning.
Q. ·well, suppose it had been possible for Mr.

page 263

r Barber

to have taken a valid decree before October 1st and suppose he had proceeded to do so
without hearing from you as to what Mrs. Howe's intentions
were, would you or would you not have considered that that
would have been a violation of your agreement?
Mr. Bryant: Objection on ground that question is hypothetical and not based upon fact.
A. I would have regarded it as a breach of personal faith
between Mr. Barber and myself as brother attorneys. His
action would not have been illegal as far as the court was concerned and I would have had no standing before the court,
or wouldn't have considered that I had any standing, because
I couldn't have represented honestly to the court that I had
any authority to act in the case for my client.
Q. So you felt that personally Mr. Barber was bound by
your agreement?
A. Bound as one individual to another and as one man of
known personal integrity to another would be.
Q. By the same token you felt that you were bound by
that agreement made with Mr. Barber as of September 20,
19347
·
A. Exactly.
Q. So that you had, as of that date, worked out a tentative
plan of procedure which was contingent upon the ultimate decision of Mrs. Howe as to whether or not she would file a crosshill, and you felt that both you and Mr. Barber were bound
to ea.ch other by that agreement?
A. Yes, personally. It wa.s not, of course, ever definitely
discussed even between Mrs. Howe and myself as to wha.t
kind of a pleading she would file if she decided to file any.
She could have filed a general denial and resisted the divorce.
She could have filed a cross-complaint and asked for a divorce
herself. She could have asked for a property settlement and
various other things that were not even gone into in detail.
Q. As a matter of fact, though, what you actually discussed
with l\fr. Barber was the cross-bill, isn't that true?
A. If a cross-bill was discussed between Mr. Barber and
myself, it was discussed only in the most casual
page 264 }- ma.nner as just one of the various possibilities
that would be open to Mrs. Howe if she decided
.
to file any sort of pleading.
Q. So that the effect of the agreement of September 20,
1934, between you and Mr. Barber was, in part at least, to
l10ld the matter open until October 1st in order to enable Mrs.
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Margaret Howe to file whatever pleading she might decide
to file.
A. Or to advise me that she didn't intend to file any.
Q. I have no further questions.
RE-DIRECT EXAMINATION.
l\'Ir. Bryant;
Q. Mr. Chowning, was Dr. Howe's divorce action held up
or delayed in any respect by reason of any conversation or
understanding between you and Mr. Barbed
A. I am of the opinion that it was not. I think that is reflected by the court record, itself.
Q. That is all I wanted to ask you.
Signature waived.
page 265 ~
DR. 0. K. JUDD,
·
a witness of lawful age, having lJeen first duly
sworn, testified on behalf of the respondent as follows :
DIRECT EXAMINATION.
Mr. Mays:
Q. Doctor, will you please state your full namef
A. Dr. Orange King Judd.
Q. And you are a physician practicing in Little Rock.
A. Yes, sir.
Q. And for how many years f
A. About 30 or 32.
Q. And you are connected, I believe, with the Trinity Hospital 7
A. Yes, sir.
Q. And what is that connection, doctor f
A. I am a member of the staff of Trinity Hospital.
Q. "\Vere you called upon in 1935 to treat Mrs. Ethel C.
EasonY
A. Yes, sir.
Q. Do you have your records show'ing the dates when you
actually treated her?
A. Yes, sir.
Q. ·would you let us have those dates?
A. I was called to see her at the hotel ,Julv 23rd and 25th
and she entered the hospital on the 25th.
·
Q. And how long did she remain in tl1e hospital t
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A. I didn't look tha.t up particularly. She was there about
-until about August 2nd-I believe-that is just a. guessnot so very many days.
Q. But it was a.bout a week?
A. Yes.
Q. Did you have occasion, doctor, to treat her after that 1
A. No, only by telephone. I didn't see her in the hotel
after that.
Q. But you did talk with her on the 'phone about her condition from time to time?
A. I think perhaps she called me up a day or tw·o afterwards.
Q. What was the nature of her illness?
A. Bowel trouble. It was diagnosed as diarpage 266 }- rhea.
.
Q. Do you know whether or not she was confined to her bed or spent any time in bed at the hotel?
A. She was in bed. She was a day or two before I visited
her and she ,v-as in bed until she entered the hospital on tlrn
25th.
Q. Was her physical condition at that time of such a character as to have made it necessary to change the linen on her
bed, would you say?
A. \Vell, I don't know about that. Of course, that is possible. Anyone with a diarrhea perhaps ,·vould have frequent
stools.
Q. Doctor, did yon come in contact with Mrs. Eason in any
way except professionally?
A. No.
Q. Did you have occasion to observe her carefully over the
period of time you treated her?
A. Well, I, of course, spent some few minutes on a call an<l
observed her in the hospital.
Q. Did you during that time know Dr. George Howe?
A. Yes, sir.
Q. Do you know anything about the relationship bet.ween
Dr. Howe and Mrs. Eason?
A. I do not.
Q. Do you know whether or not they were engaged in any
kind of activities together?
ell, I know that I was told that they were working on
A.
some sort of article for a magazine. That was my impression
-working together on a magazine article. That is the impression I got.

"r
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Q. And do you know ·whether or not in that connection l1e
called upon Mrs. Eason at her room in the hotel 1
A. I don't know if it was in that connection. I saw him
one time when I was there to visit her.
Q. Throughout your observation of Mrs. Eason and or
what you saw of Dr. Howe, was there anything which led you
to believe there was any improper relationship between those
parties?
A. It didn't enter my mind if there was. I saw
page 267 ~ nothing that would indicate anything of that sort.
Q. pid Dr. Howe visit Mrs. Eason at the hospital?
A. He did frequently. I suspect he ·was there every day.
Q. vVas there any kind of complaint or statement made by
any of the nurses or any other parties at the hospital in connection with Mrs. Eason?
A.. There was not. Most of the time they seemed to be
working on some manuscript or something of that sort. ,vhen
I came to see the patient they stopped the discussion.
Q. If the members or employees of the hospital had any
such complaint it would have been their practice to call it
to your attention?
A. They probably would, yes.
Q. I ha.ve no further questions.
CROSS EXAMINATION.

Mr. Bryant:
Q. DQctor, I believe the first time you ever saw Mrs. Eason.
was on July 23rd 1
A. I couldn't say positively about that. It seems to me I
~aw her at one other time about some minor illness. It must
have been the only time because in looking over the charge
accounts there appear no visits prior to that time and there
isn't a. charge on the books.
Q. So that the only time yon have any definite recollection
of seeing Mrs. Eason was for a couple of days before she went
to the Trinity Hospital?
A.. That's right.
Q. And she stayed in the Trinity Hospital about a week
and was discharged as recovered f
A. As recov~red.
Q..And during that time there were only two days that she
was in the hotel?
A. That's right.
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Servilla Brown.
Q. I understood you to say tliat she was m the Trinity
Hospital.
A. That's right.
Q. That's here in Little Rock?
A. 20th & Main, Little Rock.
Q. And, of course, after she was discharged
page 268 ~ from the hospital you saw her no further and ·
there was no further advice!
A. Unless there was some telephone conversation which I
don 't recall.
Q. I see. And there was no further advice regarding her
illness?
A. I believe she-there were probably telephone calls or
something of that sort. I didn't see her in the hotel any
further.
Q. And as I understand, you are not positive about any telephone calls?
A. I couldn't say anytl1ing about that.

Signature waived.
Note: The taking of these depositions is continued to the
31st day of March, 1937, at 10 :00 A. lVL, at the offices of
Moore, Gray, Burrow & Chowning, 1101 Boyle Building, Little Rock, Arkansas.
March 31, 1937.
Note: The taking of these depositions is this day resumed
pursuant to the continuance noted on page 268 hereof at 10 :00
A. M., at the offices of M,oore, Gray, Burrow & Chowning,
1101 Boyle Building, Little Rock, Arkansas.
Present: Victor S. Bryant, Esq., Attorney for Margaret F.
Howe.
David J. Mays, Esq., Attorney for Ethel C. Howe.
page 269
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Additional examination of
SERVILLA BROWN.
RE-DIRECT EXAl\HNATION.

1\fr. Bryant:
Q. You have stated that it was nec.essary for you to change
the bed linen on Mrs. Eason 's bed. ·wm you please state why
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Servilla Brown.
it was necessary to change the bed linen and how often this
was donet
Mr. Mays: Counsel for defendant cannot prevent this line
of questioning, but again renews his objection to the introduction of any evidence involving Mrs. Eason 's personal affairs
in 1935 as being entirely irrelevant in this suit, unjustifiable
and gratuitous. This objection goes to this question and any
other questions involving the events of 1935, all of which were
subsequent to the divorce proceedings in the case of H01.oe
v. Howe.
Mr. Bryant: The plaintiff moves to strike from the recorcl
that portion of tl1e above objection stating the opinion of
counsel.
A. In the afternoons when I was ca.lled to clean up Mrs.
Ji.Jason's room it was necessary to change the bottom sheet on
the bed because of a ·wet spot, usually in the center of the heel,
which had soaked through to the bed pad. I only made
the room up in the afternoons when I was sent for and tl1is
occurred about three times a week. I don't mean I did this
every week. Sometimes I was not there in the afternoons
and there would be a week or two that I do not know allout.
However, it kept up pretty generally all the time Mrs. Eason
stayed at the hotel.
Q. Who did you see when you were called to the room?
A. Each time I was called to make up the room in the afternoon Dr. Howe would be out in the hall or near the elevator.
and when I came Mrs. Eason and he would go down in the
elevator. I never saw Dr. Howe in Mrs. Eason 's room.
Q. Are you married and can you be positive as to what you
saw? Also, please state whether you saw anything on Mrs.
Eason 's clothes.
A. I am a married woman and am positive that what I saw
on the bed was a discharge which came from sexual intercourse and not from any bowel discharge. There was no
bowel discharge on Mrs. Eason 's bed or on her night gown
or dressing gown that I ever saw, and if there had been I
think I would have seen it because the clothes were usually
·
lying in the room when I went in.
Q. ,vhat changes did yon make and did you report the reasons for these changes 1
A. At first I thought that I might just spread
page 270 ~ up the bed without changing the sheet, but when
I saw that messy spot I knew· I would have to
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S ervilla. Brown.

change the sheet. I did not report to anyone the condition
I found as I did not consider it necessary to do so. There was

some talk as I remember a.bout the number of times it was
necessary to change the linen in Mrs. Eason 's room. Mrs.
West, who had charge of the linen room said it looked like
I had to do the morning girl's work regularly.
Q. Mr. Mays asked whether you thought the man and lady
were married. Do you wish to make any statement about
this?
A. I did not know whether the man and lady were married.
I did not tliink this was my business. I said yesterday I
thought the lady was a nice lady. She would speak nice. to me
when she saw me.
Mr. M,ays: Counsel for defendant moves that all of this
testimony be stricken for the reason heretofore given, and
for other reasons to be assigned, and, without waiving any of
his objections, proceeds to cross examine.
CROSS EXAMINATION.
Mr. Mays:
Q. Did you ever mention the condition of the bed linen to
anyone until you talked with Mrs. Margaret Howe on last
Sunday?
A. No, sir.
Q. Did you ever see Dr. Howe in Mrs. Ea.son's room on the
occasions you speak of?
A. No, sir.
Q. Did you ever see him coming out the room on those occasions?
A. No, sir. He would only be standing .by the elevator.
Q. Do you know whether anyone else beside l\frs. Eason
used her room?
A. No, sir.
Q. Wasn't it your duty to report such cases?
A. I don't think so.
Q. Did you ever report any such ease?
A. Yes, in one case, but that was a , mrse case.
1

Signature waived.

\
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page 271

~

J.M. FUTRELL,
a witness of lawful age, having been first duly

sworn, testified on behalf of the ·complainant a~ follows:
~•

•

,

I

•

r-

--~

· DIRECT 'EXAMl~ATION>
Mr. Bryant:
.
..
.
Q. :Xour name is J. l\LFutrell, I believe?
A. Ye~, str.
..
· - ..
· · · -- ·
Q. Did you hold any official position with the State of Arkansa~ j_n the year 1934?
A. Yes, sir.
Q. vVhat was the position 1
A. Governor of the State.
..
Q. I show you a letter bearing the heading· of the State of
Arkansas, Executive Chamber, Little Ro.ck,· under date of
November 9, 1934, directed to Mr. Victor.K Bryant, 420 Trust
Building, Durham, N. C., and ask you to look at that letter
and see if you can identify .that, please.
A. I dictated that letter.
Q. And I believe that letter was written to me in response
to some letter whic.h I had written to you Y
A. Yes, sir, the letter itself reflects that.
Q. I desire to have that identified and offered in evidence,
please.
Mr. Mays: Counsel for defendant objects to the introduction of this letter as it pmports to be an opinion of the Governor of the State of Arkansas and not a decree or findingof a. competent court of the State of Arkansas, and th~refp1:e
not competent evidence in this case, as it is the fmJ.Gdo~ of
the Governor to administer· the laws and not fo · determine
the rights of parties in controversy. Counsel_mov~s that this
letter, therefore, be stricken from the re¢ord. Counsel further
objects to the letter on the ground tha.t there does not appear
in evidence a. statement of fact upon which the Governor's
opinion which appears, in this
letter ·was based.
:
.
Q. That is all I care to ask you.
\

..

(Letter introduced as Exhibit #18).

CROSS EXAMINATION.
Mr. Mays:
·without waiving the above objection, counsel for defendant
proceeds to cross examine.
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J. M. Futrell.

Q. Governor, did you sign that letter?
-~- ~o, sir.
·
Q. Do you have the letter addressed to you to
page 272 ~ which this particular exhibit was a reply?
A. I presume that letter is in the files of the
Governor's office.
Q.
ould it be readily available to attorneys in the case?
A. I know of no reason why it would not be.
Q. Are they filed in such a manner as to make them readily
available!
A. I think so.
Q. Do you know the regular routi~e ma11n~r in w}:iich it
would be filed t
· · ,
A. Well; I am not familiar with that. ·They ai·e alphabetically filed though ranging through certain periods of time.
I suppose the-private secretary \Vould. have ·no ~ro~ble in finding that letter. · ·
· ··
Q.· "\Vould the letter be filed' under subject matter 0·1; under
1\fr. Bryant's name?
i
••
• •
· , ·
A. The chances' are ·that this letter would be filed under
l\fr. Bryant's name.
· ·
.·
Q. I see: Governor, the· first p~ragtaph refers to the caRe
of H a.d'dock v. H adddck~ 201 U. S. 562.
as your conclusion
based upon that opinion?
A. I remembered the Haddock case in writing this letter. I
had had occasion to use that to get the share of a widow's
property in Arkansas notwithstanding a decree in Michigan
for divorce. That case, of course, turned upon the point
that the court in Michigan had no jurisdiction. H.!ld only
jurisdiction of the person of the plaintiff at that time.
Q. And of course the conclusion of the court was based upon
. ,
the peculiar facts of that case 7
A. The New York case, which is the J:Iad'dock case, if I
recall that case correctly, the;'nia:rital domicile was in New
York State. The husband left that State and went to Rhode
Island-it miglit have. been Connecticut-After living there
several years, filed a suit for divorce, published a warning
order and also had a copy of the complaint served upon the
defendant in New York. A divorce decree was
page 273 r granted in the State-I don't remember whether
it was Connecticut. or Rhode Island. Later thn
husband returned to New York and was sued for alimonv.
As a part of that suit he pleaded the decree in bar of that suit
which was overruled. That goes into a discussion of the law
and that is something for you and the court-

,v

,v

·o
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J. M. Futrell.
Q. I will not examine you further about that.
A. What I may have said there was entirely predicated
upon the facts set out in that letter to me.
Q. And your conclusion was based upon the facts set forth
in that letter of inquiry and upon the law as laid down in
Haddock v. Haddock?
A. Yes. And I might say now, under the conflict of laws
I don't see how this State could have jurisdiction to render
a decree in that case if that State was the marital domicile
and the separation was not based upon the fault of the other
party by which that other party had a right to acquire a
domicile and in which service could have been had to give
jurisdiction of the parties.
Q. You, of course, realize that that is your personal view·
and that some States take the other view?
A. Well, under the full faith and credit clause the doctrine
of the Haddock case will necessarily obtain. It is trne the
Haddock case will rule. In other words, the law laid down
by the United States Supreme Court must control as to judgments when they are brought up under the full faith and
credit clause under the Constitution.
Q. So that, under the decision, States do not have to recognize divorce decrees in other States, but may do so?
A. They might do it.
Q. Governor, I call your attention to the last paragraph of
your letter. I take it that you are not in sympathy with the
Arkansas statute on the subject of divorce. Is that correct?
A. That is.
Q. But you realize that the testimony given here reflects
your own opinion only.
A. As to the policyQ. Yes, sir.

A. Of the law.
Q. I have no fu;rther questions.
page 274 ~

RE-DIRECT EXAMINATION.

l\fr. Bryant:
Q. There is just one more question I wanted to ask, pleas<'.
Governor, yon Rtated that you <lid not sign this letter yourself.
"Till you please state-A. That is an authorized signature. Those letters were dietaterl and then snl)mitted to me and signed by the private se<:>retary and that is her signature.

Signature waived.
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Virginia:

In the Chancery Court of the City of Richmond.
Margaret ] 1 Iinn Ho,ve

v.
Ethel C. Howe, Executrix under the
deceased, and others

·wm

of George Howe,

STIPULATION.

It is stipulated and agreed by counsel for the parties that
the seven exhibits introduced into the record as a part of
Hie testimony of A. L. Barber be photostated at the expense
of defendant and the photostatic copies forwarded to the
court by the commissioner as a part of Mr. Barber's testimony, it being understood that the originals will be preserved by counsel for defendant and made available for inspection ·by any interested party at any time and to be delivered by him to the Chancery Court of the City of Richmond if and when called upon to do so by the Judge of that
court.
It is further stipulated by counsel that the deposition taken
in Little Rock before :Miss Frances Carmichael on March 29th
and 30th, together with such depositions as shall be taken
on March 31st, shall not preclude either party from taking
further depositions in Little Rock; and it is further stipulated that the depositions of l\{r. A. L. Barber and Dr. 0. K .
.Judd, which depositions were put into the record on behalf
of the defendant, were taken as a matter of convenience at
this time in the hope that it would not be necessary to take
further dep·ositions in Little Rock at a later date, although
counsel are not precluded from doing so should they so desire; and it is understood between counsel that the complainant's depositions were not completed at the time }fr. Barber's testimony was taken, but that the introduction of defendant's evidence at that point w·as for the purpose of saving time and expense to both parties.
The record in the case of Easo11 v. Eason was
page 276 }- identified by :Mr. H. S. Nixon, Clerk of the Cl1a11cery Court of Pulaski County, Arkansas, and th~
following notation placed on the first. sheet thereof:
"Identified as complete record in case of Ethel C. Eason v.
Percival W. Eason. H. S. Nixon, Chancery Clerk. Identifi8d
by H. S. Nbrnn, Clerk of the Chancery Qourt, in my presence.
l?rances Carmic.l1ae1, K otary Public and Commissioner".
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All of the pages were then munbered consecutively by the
Commissioner and were initialed by the attorneys with the
understanding that the complainant at a later date might offer
such portions of the record as she deemed advisable subject,
of course, to the right of the defendant to object to the introduction of all and any portions of the record at the time the
same was offered.
page 277 ~ State of Arkansas,
County of Pulaski, ss

I, Frances Carmichael, a notary public for the County of
Pulaski, State of Arkansas, and also acting· under commission from the Chancery Court of the •City of R.ichmond, State
of Virginia, do certify that the foregoing depositions of Miss
Ellen ,vest, IL S. Nixon, W. T. Briggs, Julia Pool, Mrs. Anna
Zwick, Lessie ·wheeler, Servilla i:Brown, Frank E. Chowning,
J. M. Futrell, A. L. Barber and Dr. 0. K. Judd were duly
taken before me pursuant to Notice and Agreement at the
time, place and for the purposes mentioned in: the foregoing
caption and were ~mbscribed before me by each of the witnesses, or their signatures waived thereto.
I do further certify that I took the examinations and transcribed the same myself.
Attached hereto ai:c the Commission issued to me from the
Chancery Court of the City of Richmond and also Notice and
AgTeemcnt in the above entitled cause.
I do further certify that all of the foregoing depositions
were taken before me at the time and place and in the action
mentioned in the caption, each of the said witnesses having
been first sworn bv me that the evidence he or she should
give in the action ·~hou]cl be the truth, the whole truth and
nothing but the truth, and all of said examinations were taken
in the presence of the aforenamecl attorneys for the complainant and the defendant.
Given under mv hand and notarial seal this the 9th day
of April, 1937. ·
FRANCES CARMICHAEL,
Notary Public and Commissioner.
(Seal impressed)

7'Iy commission expires Jan. 10, 1939.
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EXHIBIT NO. 11.

In the Chancery Court of Pulaski County.
George Howe, Plaintiff,

v.
lVIargaret F. Howe, Defendant..
Identified as complete record in case of George Howe v.
i11argaret F. Howe.

H. S. NIXON,
Chancery Clerk.
Identified by H. S. Nixon, Clerk of the Chancery Court in
my presence.
FRANCIDS CARMICHAEL,
Notary Public and Commissioner.

COMPLAINT FOR, DIVORCE.
The Plaintiff, George Howe, for his cause of action against
the Defendant, Margaret F. Howe, states and alleges:
(1) That he and the defendant were intermarried on the
27th day of October, 1903, at Colmnbia, S. C., and that they
Jived together as husband and wife for about sev<m years, or
until the year 1910, at which time the defendant left and de~r.rted the plaintiff, and so deserted him for a period of approximately fifteen years, or until the year 1925; that in the
month of March, 1925, at the solicitations and earnest pleas
of the defendant, the plaintiff agreed to take the defendant
back with him and to live with her as husband and wife, and
did so, and tha.t they lived together as husband and wife from
the year 1925 until the 14th day of June, 1934, on which date
the plaintiff left the defendant because she was guilty of such
indignities to him as to render his condition in life intolel'ahle, in that she treated him with rudeness, contempt, abuse
and studied neglect, habitually and systematically pursued,
until it finally became impossible for the plaintiff to longer
live with her.
(2) That no children were horn to plaintiff and
page 279 ~ defendant as a result of said marriage.
(3) That the plaintiff is a resident of the State
of Arkansas, and has been such for more than sixty days
ll<.'Xt hef ore tlie commencement of tllis action, and that bis
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cause for divorce occurred in the State of 'North Ca1·olina,.
within.five years next before the filing· of this action, and that
it is a cause for divorce in this State.
w·herefore, plaintiff prays that the bonds of matrimony between himself and the defendant by dissolved and set aside,
and forever held for naught, and for such other relief as to
the Court may seem just and proper.
(Signed) BARBER & HENRY,
Solicitors for Plaintiff.
Endorsed on back :
Filed and ·warning order issued and by .leave of Court
\V. A. Boyd is appointed Attorney ad Lite1n for the non-resident defendant this 17 day of August, 1934.
H. S. NIX!Oti~,

Chancery Clerk,
By ARLINE P. TURNER, D. C.
page 280
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In the Chancery Court of Pulaski County.

George Howe, Plaintiff,

v.

:Margaret F. Howe, Defendant.
AFFIDAVIT FOR WARNING ORDER.
The plaintiff, George Howe, states on oath that it is bh~
information and belief that the defendant Margm·et F. Howe,
is a non-resident of the State of Arkansas, her last knowr,
address being- Post office Box 548, Chapel Hill, N. C.
(Signed) GEORGE H01VK
Subscribed and swom to before me this the 17tb cfay of
August, 1934.
(Signed) 1\fAY HUBBARD.
(Seal)

My Commission expires 4-19-38.

Notary Public>.
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In the Chancery Court of Pulaski County.

Georg·e Howe, Plaintiff,

v.
Margaret F. Howe, Defendant.

PETITION FiOR .A.PPOINTME)NT OF ATTORNEY
ADLITEM.
Comes the plaintiff, George Howe, by his solicitors, Barber
& Henry, and represents to the court that the defendant, J\far-

garet F. Howe, is a non-resident of the State of Arkansas,
and prays an order of the court appointing V-l. A. Boyd, an
attorney of record of this Court, as Attorney ad Lifom for
the said non-resident defendant.
BARBER & HENRY,
Solicitors for Plaintiff.

APPOINTMENT OF ATTORNEY AD LITEM.

,v. A. Boyd, an attorney of record of this court, is hereby
appointed attorney ad litem, for the non-resident defendant,
Margaret F. Howe, in the above entitled cause.
(Signed) H. S. NIXON, Cfork.
ACCEPTA;NCE OF ATTORNEY AD Ll'l'EM.

I, W. A. Boyd, hereby accept appointment as attorney
ad Li'tem for :Margaret F. Howe, in the above entitled cause.

page 282 ~

\YARNING OR.DER.

State of Arkansas,
County of Pulaski, ss.

In the Pulaski Chancery Com-t.
George Howe, Plaintiff,

v.
Margaret F. Howe, Defendant.
No. 50348.

The defendant, Margaret F. Howe, is warned to appear in
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this court within thirty days and answer the complaint of the
plaintiff, George Howe.
Dated: August 17th, 1934.
H. S. NIX!ON,
Chancerv Clerk.
By (Sig·ned) .ARLINE P. TURNER, D. C.
BARBER & HENRY,
Solicitor for Plaintiff.
vV. A. BOYD,
Attorney ad Lite1n.
page 283 ~

In Pulaski Chancery Court.

George Howe, Plaintiff,

v.

Marg·aret F. Howe, Defendant.
REPORT OF' AT'nORNEY AD LITEM.
Comes vV. A. Boyd, attorney ad liteni for the non-resident
defendant herein, and states:
That he mailed a letter addressed to the defendant at Box
548 Chapple Hill, N. C., and one addressed to Waverly Hills,
C. 8., adbising her of the nature of this cause, and your attorney ad litem has been advised that the defendant is now
in this county for the purpose of_ contesting the action.
Wl1erefore your attomev ad liteni asks to he relieved from
further duties in this cause.
(Signed) W. A. BOYD,
Attorney ad lit.cm.
Endorsed on back:
Filed
Sep. 20, 1934
H. S. Nixon, Chancery Clerk,
By Arline P. Turner, D. C.
page 284
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AFFIDAVIT.

State of Arkansas,
County of Pulaski, ss.
I, Hattie Bartlett, being duly sworn, depose and state that
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George Howe has been a resident of the City of Little ·Rock,
County of Pulaski and State of Arkansas from the 22nd day
of June, 1934, to the present date, viz: September 17, 1934;
that during said time he has lived at my home at 1100 Louisiana Street, in the City of Little Rock, and that he has resided at this address continuously since the 22nd day of June,
1934.
(Signed) HATTIE BARTLETT.
Subscribed and sworn to before me this the 17th day of
September, 1934.
(Signed)
(Seal)

MAY HUBBARD,
!Notary Public.

l\fy Commission expires 4-19-38.
Endorsed on ·back:
Filed
Sep. 20, 1934
H. S. Nixon, Chancery Clerk,
By Arline P. Turner, D. C.
page 285
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AFFIDAVIT.

State of Arkansas,
County of Pulaski, ss.

I, John Hammett, being duly sworn, do depo_se and state
that I am Clerk of the Hotel Marion, Little Rock, Arkansas.
and that George Howe registered in at this Hotel on the
18th day of June, 1934, and eas a guest at this hotel until the
22nd day of June, 1934.
(Sig11ed) JORN HAMMETT.
Subscribed and sworn to before me this 17th day of September, 1934.
(iSigned)
(Seal)

M:y Commission exphes 4-19 .. 38.

MAY RUBBARJJ,
Notary Public.
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(Attached hereto is the '' Guest Account',. of the Hotel
Marion.)

-151
Jun
Jun
Jun
Jun
Jun

Howe George 1-250
Gm~st Account No B 1.1.774
Chapel Hill NC VM 6-18
Balance Due
18- 34 Room
$2.50
$2.50
19- 34 Room
2.50
5.00
20- 34 Room
2.50
7.no
21- 34 Room
2.50
10.00
22- 34
Csh Cr
$10.00
0.00

Endorsed on back:
Filed
Sep. 20, 1934
H. S. Nixon, Chancery Clerk,
By Arline P. Turner, D. C.
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AFFIDAVIT.

State of Arkansas,
County of Pulaski, ss.

I, Miss Ellen VVest, being duly sworn, depose and state
that George Howe has been a resident of the City of Little
Rock, County of Pulaski and ,State of Arkansas from the 22
day of June, 1934, to the present date, viz: September 17.,
1934; that during said time he has lived at my home at 1100
Louisiana Street, in the City of Little Rock, and that he has
resided at this address continuously since foe:!~ day of June,
]934.
(Signed) F~LLE'N" "\VEST.
Subscribed and sworn to before me this the 17th day of
September, 1934.
(Signed)

(Seal)
l\fy Commission expireR 4-19-38.

Endorsed on back :

Filed
Sep. 20, 1934
H. S. Nixon, Chancery Clerk,
By Arline P. Turner, D. C.

MAY HUBBARD,
Notary Public.
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In the Chancery ·Court of Pulaski County.

George Howe, Plaintiff,

v.
Margaret F. Howe, Defendant.
AGREE1VIENT TO TAKE DEPOSITIONS.

It is hereby agreed by and between Barber & Henry, Attorneys for the Plaintiff, -George Howe, and Vv. A. Boyd, Attorney ad litem for the defendant, Margaret F. Howe, that
the deposition of Fred B. McCall, a witness on behalf of the
Plaintiff, may be taken upon the attached interrogatories and
cross-interrogatories before any Notary Public, or before
any other office!. authorized by law to administer on oath, at
such time and place as may be convenient to the witness and to the of,:ficer taking the depositions.
It is further agreed that all exceptions to any interrogatory
or cross-interrogatory or answer on account of irrelevancy,
immateriality or incompetency, are hereby expressly saved,
and exceptions and objections may be irged at any time before
the trial of the case, or when the deposition is offered in evidence.
It is further agreed that all formalities as to the taking
of the deposition, transcribing same and forwarding to and
filing of said deposition with rhe Court, are hereby waived.
(!Signed)
(Signed)

BARBER & HENRY,
Attorneys for Plaintiff.
W. A. BOYD,
' Attorney A.cl Litem.

(Endorsed: '' Cross Int. waived
W. A. Boyd'')
Endorsed on Back:

F,iled
Oct. 3, 1934
H. S. Nixon, Chancery Clerk.
By Arline P. Turner, D. C.
page 288
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INTERRJOGATORIES TO BE PROPOUNDED
T,O FRED B. McCALL.

Int. No. 1. Please state your name, age, address and occupation.
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Int. No. 2. How long have you been a resident of Chapel
Hill, N. C.1
Int. No. 3. Are you personally acquainted with George
Howe, Plaintiff in this .case? If you answer this interrogatory
in the affirmative, state how long you have known him.
Int. No. 4. Has your acquaintanceship with Dr. Howe over
the years been what ordinarily would be termed "casual",
or would it be termed a "close" relationship?
Int. No. 4. Have you, since knowing Dr. Howe, been a guest
in his home? If so, please state whether you have visited bim
frequently and as nearly as you can state the frequeucy of
such visits.
Int. No. 6. Are you acquainted with Margaret F. Howe,
wife of Georg·e Howe! If you answer this interrogatory in
the affirmative, state how long you have known her.
Int. No. 7. State whether or not during· the time you have
known George Howe and Margaret F. Howe, you have met
them socially or seen them at places other than in their own
home.
Int. No. 8. At such times and places as you may have been
with them or may have seen them together, have you had
occasion to notice Mrs. Howe's attitude toward and her treatment of Dr. Howe V If so, state what that attitude was, and
the treatment accorded him by Mrs. Howe.
Int. No. 9. Detail as manv specific instances or occurrences,
and the approximate dates" of same, as you can recall, upon
which you base your answer to Interrogatory No. 8.
Int. No. 10. George Howe, on Aug·. 17, 1934, filed in the
Chancery Court of Pulaski County, Arkansas, a '' Complaint
for Divorce", against Margaret F. Howe, in which Complaint
he alleges as gTounds for the relief sought that on June ltt,
1934, he left Mrs. Howe; '' because she was guilty of Ruch
indignities to him as to render his condition in
pag·e 289 ~ life intolerable, in that she treated him with rudeness, contempt, abuse and studied neg·ler.t, habitually and systematically pursued, until it finally became impossible for the plaintiff to longer live with her". ·would
you state from your own personal lmowledge of the marital
conditions under which Georg·e Howe has been living for the
last few years, and from your observation of l\frs. Howe's
attitude toward and treatment of Dr. Howe, that the allegations of the complaint are true?
Int. No. 11. State or relate as nearly as you can specific
instances, or occurrences, and the dates of such occurrences,
upon which you base your answer to the above interrogatory.
Int. No. 12. State as nearly as you can, basing your testimony upon your personal knowledge and observation, the
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attitude of Dr. Howe toward Margaret F. Howe, and bis
treatment of her, during the time you have known them.
Int. No. 13. State any other facts within your knowledge
pertinent and relevant to the issues in this case that would
be of material assistance to the Court in determining or pass~
ing upon said issues.
page 290 } George Howe, Plaintiff,

v.

Margaret F. Howe, Defendant.
A.N8,WERS TO INTE,RRJOGATORIE8 PROPOUNDED TO
FRED B M~CALL.
1. Fred B. McCall. Age 40. Chapel Hill, N. C. Associate
Professor of Law, School of Law, University of North Caro·
lina.
2. About eight years.
3. Yes. I have known Dr. Howe, Plaintiff in this case, for
23 years.
4. Close relationship.
5. Yes. I haY"e visited him rather frequently-perhaps as
often as once a month, or at least every two months.
6. Yes. I have known Margaret F. Howe, wife of George
Howe, for about 8 years.
7. Yes. I have seen and been with them in my own home,
at the homes of other residents of Chapel Hill, at social events
at the local country club, and at a summer resort in the North
Carolina mountains.
8. Her attitude was one of indifference and general disregard for Dr. Howe's finer sensibilities.
9. On several occasions within the past three or four years,
either in my own home or in the Howe home I have seen Mrs.
Howe cause Dr. Howe hmnilitation and embarrassment by
her make-up and manner of dress and by her childish activities and discussions. On the occasion of dinner parties in
her own home, in the homes of others, and in my home I have
seen her lack of consideration for Dr. Howe and his conse·
quent embarrassment because of her extreme indifference in
arriving on time and of her unwillingness to apologize in any
manner for her tardiness. I have seen guests in the Howe
home wait for nearly an hour for Mrs. Howe's appearance:
this was exceedingly painful to Dr. Howe. I have seen Mrs.
Howe go to sleep, apparently from the effects of drink, in the
presence of Dr. Howe and his guests. I have attended several
parties at Dr. Howe's home which were given by Mrs. Howe
against the express orders and wishes of Dr. Howe. At the
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last one of these, given in April, 1934, whiskey was furnished
the guests by Mrs. Howe contrary to the orders of Dr. Howe,
ribald stories were told and the whole scene bepage 291 ~ came so distasteful to Dr. Howe and offended
him so greatly he withdrew from the party.
10. For several years I have known of the unhappy condition ·of the married life of Dr. and Mrs. Howe and from my
observation of Mrs. Howe's attitude and treatment of Dr.
Howe and from my general observation of their relationship
I believe that the allegations of the complaint are true.
11. From general observation I know that she has been
guilty of such indignities to him as to render his life intolerable. Some of these indignities I have already mentioned
in my reply to Interrogatory No. 9. I know of my own knowledge that these indignities became so unbearable to Dr. Howe
that he finally left her, ·being unable to live with her any
longer, on June 14, 1934. He left her because he felt that
the limit of his endurance had been reached.
12. To his wife, Margaret F. Howe, I have never known
Dr. Howe to be other than g·entle, courteous, and considerate-even under rather difficult circumstances. I have often
marvelled at his self-control. On no occasion have I been
aware that he conducted himself other than the perfect gentleman he is.
13. Of my own knowledge I Jmow that Mrs. Howe deserted
Dr. Howe and lived apart from him for a great many years;
that he finally took her back-at her own insh,tence, in 1925
to live ,vith him and built for her a beautiful and expensive
home, and in his quiet, gentlemanly way tried to make her
happy; that they are absolutely incompatible, having nothing
in common intellectually or otherwise; that Dr. Howe is a
brilliant scholar, teached and thinker, while Mrs. Howe is,
in my opinion a childish adult with rather warped mental
attitudes. I also know that Dr. Howe's health has been seriously impaired within the past two years because of his unhappy life with his wife, and that he :finally left her because
he could not endure it any longer.
(Signed) FRED B. McCALL.
page 292 ~

,NOTARY CERTIFICATE.

State of North Carolina,
County of Orange, ss.
I, W. 0. Sparrow, a Notary Public, within and for the
county and state aforesaid, duly commissioned and acting,
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do certify that the foregoing: deposition of Fred B. McCall,
was taken before me, and written, read to and subscribed by
him in my presence, at the time and place and in the action
mentioned in the caption hereof, the said Fred B. :McCall,
having first been sworn by me that the evidence he should
give in the action should be the truth, the whole truth and
nothing but the truth, and that his statements were reduced
to writing by me, neither party being present in person 01:
by attorney.
Given under my hand this 26 day of September, 1934.
(Sig-ned) W. 0. SP ARROW,
Notary Public.

(Seal)

My commission expires July 19, 1935.
Endorsed on back :
Filed
Oct. 3, 1934
H. S. Nixon, Chancery Clerk.
By Arline P. Turner, D. C.
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In the Chancery Court of Pulaski County.

George Howe, Plaintiff,

v.

Margaret F. Howe, Defendant.

kGREEMENT TO TAKE· DEPOSITIONS.
It is hereby agreed by and between Barber & Henry, Attorneys for the Plaintiff, George Howe, and W. A. Roycl,
Attorney ad liteni for the Defendant, Margaret F'. Howe, that
the deposition of Dr. William deB. MacNider, a witness on
behalf of the Plaintiff, may he taken upon the attached interrogatories and cross-interrogatories before any. Notary
Public, or before a.ny other officer authorized by law to administer an oath, at such time and place as may he convenient to the witness and to the officer taking the deposit.ion.
It is further agreed tlrnt all exceptions to any interrogatory or cross-interrog·atory or answer thereto on account of
irrelevancy, immateriality or incompetency, are 1wreby expressly saved, and exceptions and objections may be urged at
any time before the trial of the case, or when the deposition
is offered in evidence.
It is further agreed that all formalities as to the taking of
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the deposition, transcribing same and forwarding to and
filing of said deposition with the Court, are hereby waived.
(Signed)
(Signed)

BARBER & HENRY,
Attorneys for Plaintiff.
W. A. BOYD,
Attorney ad litem.

Endorsed: '' Cross Int. Waived
W. A. Boyd"
Endorsed on back:
Filed Oct. 3, 1934.
H. S. Nixon, Chancery Clerk.
By Arline P. Turner, D. C.
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INTERROGATORIES TO BE PROPOUNDED
'TIO DR. WILLIAM DEB. MAcNIDER.

Int. No. 1. Please state your name, age, address and occupation.
Int. No. 2. How long have you been a resident of Chapel
Hill, N. C.?
Int. No. 3. Are you personally acquainted with George
Howe, plaintiff in this case 7 If you answer this interrogatory in the affirmative, state how long you have known him.
Int. No. 4. Has your acquaintanceship with Dr. Howe over
t.he years been what ordinarily would be termed "casual" or
would it be termed a "close'' re_lationship 1
Int. No. 5. Have you, since knowing· Dr. Howe, been a guest
in bis home! If so, please state whether you have Yisited
him frequently and as nearly as you can state the frequency
of such visits.
Int. No. 6. Are you acquainted with Margaret F. Howe,
wife of Georg·e Howe? If you answer this interrogatory in
the affirmative, state how long you have known her.
Int. No. 7. State whether or not during the time you have
known George Howe and Margaret F. Howe, you have met
them socially or seen them at places other than in their own
home.
Int. No. 8. At such times and places as you mav have been
with them or may have seen them together, have you had
occasion to notice Mrs. Howe's attitude toward and her treatment of Dr. Howe? If so, state what that attitude was, and
the treatment accorded him by Mrs. Howe.
Int. No. 9. Detail as many specific instances or occurrenceR,
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and the approximate dates of same, as you can recall, upon
which you base your answer to Interrogatory No. 8.
Int. No. 10. Georg·e Howe, on Aug. 17, 1934, filed in the
Chancery Court of Pulaski County, Arkansas, a '' Complaint
for Divorce'', against Margaret F. Howe, in which Complaint
he alleges as grounds for the relief sought that on June 14,
1934, he left Mrs. Howe; "because she was guilty of such
indignities to him as to render his condition in life intolerable, in that she treated him with rudeness, conpage 295 ~ tempt, abuse and studied neglect, habitually and
systematically pursued, until it finally became impossible for the plaintiff to longer live with her". Would you
state from your own personal knowledge of the marital conditions under which George Howe has been living for the
last few years, and from your observation of Mrs. Howe'8
attitude toward and treatment of Dr. Howe, that the allegations of the complaint are true t
Int. No. 11. State or relate as nearly as you can specific
instances, or occurrences, and the dates of such occurrences,
upon which you base your answer to the above interrogatory.
Int. No. 12. State as nearly as you can, basing your testimony upon your personal knowledg·e and observ·ation, the
attitude of Dr. Howe toward Margaret F. Howe, and hi:;:
treatment of her, during the time you have known .them.
Int. No. 13. State any other facts within your knowledge
pertinent and relevant to the issues in this case that would
be of material assistance to the Court in determining or
passing upon said issues.
page 296

r George
v.

Howe, Plaintiff,

Margaret Howe, Defendant.

ANS:WERS TO INTERROGATORIES PROPOUNDED TO
DR. WM. DEB. MAoNIDER.
1. William deB. MacNider. Age 53. Chapel Hill, N. C.
Physician and Professor of Pharmacology, University of
North Carolina.
2. Fifty-three (53) years.
3. Yes. Twenty-nine years.
4. A olose relationship.
5. Yes. Infrequent visits.
6. Yes. Twenty-nine years.
7. Have met them socially and have seen them in places
other than their home.
8. Disregard for George Howe's finer feelings and indiffer..
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ent to him. Abnormal in her dress, and, in general, in her
attitude.
9. I have made such observations during visits to the Howe
home and on their visits to my home. These visits were infrequent on account of the unhappiness which they gave me ..
10. Mrs. Rowe is an erratic person. Her attitude towards.
a normal kind of life is very far from what it should be. I
am positive that on occasions she has hitmilated George Howe
terribly. These humiliations have not been of an incidental
nature but most fundamental in their characteristics. I am
a friend of l\Irs. Howe as well as of Dr. Howe. I am positive
that George Howe has withstood Mrs. Howe's eccentricities.
as but rarely a man and a gentleman could withstand them;
that his life must be intolerable and that he should no longer
live with her.
11. Several years ago Mrs. George Howe was arrested in
Greensboro, ,N. C., for theft, and the arrest was published in
one of the state papers. I personally assisted George Howe
on this occasion and witnessed his extreme humiliation. As
a result of this act, this humiliation has of course continued
for him with his friends and acquaintances. On one occasion
I attended a party given by Mrs. Howe at the Howe home.
Mrs. Howe's actions were crude, silly and childpage 297 ~ ish and of such a nature as to publicly embarrass
and humiliate Dr. Howe.
12. His attitude has been one of superlative consideration.
I have never Iarown a finer, cleaner, squarer gentleman than
George Howe; and his attitude, consideration and attemptecl
helpfulness for his wife has been well-nigh superhuman.
13. See above answers to which I have sworn and you will
know about the whole story.
(Signed} WM.
page 298
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DEB.

~IAcNIDE·R.

NOTARY CERTIFICATE.

State of North Carolina,
County of Orange, ss.
I, W. 0. Sparrow, a Notary Public, witllin and for the
county and state aforesaid, duly commissioned and actin~:. do
certify that the foregoing deposition of Wm. DeB. MacNider,
was taken before me, and written, read to and subscribed lJy
him in my presence, at the time and place and in the action
mentioned in the caption hereof, the said Wm. DeB. MacNider, having first been sworn by me that the evidence he
should give in the action should be the truth, the whole truth
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and nothing but the truth, and that his statements were reduced to writing ·by me, neither party being present in person or by attorney.
Given under my hand on this 26 day of September, 1934.
(,Signed) W. 0. SPARROW,
Notary Public.

(Seal)

My commission expires July 19, 1935.
Endorsed on back:
Filed
Oct. 3, 1934.
H. S. Nixon, Chancery Clerk.
By Arline P. Turner, D. C.
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WARNING ORDER.
In tlie Pulaski -Chancery Court.

State of Arkansas,
County of Pulaski, ss.
George Howe, Plaintiff,

v.
Margaret F. Howe, Defendant.
No. 50348.

The defendant, Margaret F. Howe, is warned to appear in
this court within thirty days to answer the complaint of the
plaintiff, George Howe.
Dated: August 17th, 1934.
H. S. NIXON,
Chancery Clerk.
By ARLINE P. TURNER, D. C.

BARBER & HENRY,
Solicitor for Plaintiff.
W. A. BOYD,
Attorney ad litem.
(Seal)
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:Endorsed on back:
Filed Oct. 3, 1934.
H. S. Nixon, .Chancery Clerk.
By A. P. Turner, D. C.
State of Arkansas,
County of Pulaski, ss.
I, Joe D. Lee, do solemnly swear that I am the Business
Manager of the Arkansas Legionnaire, a weekly newspapei.·
printed and published in said County, State of Arkansas;
that I was so related to this publication at and during the
publication of the annexed legal advertisement in the case of
#50348 George Howe v. Marg·aret F. Howe pending in the
Chancery Court in said County, and at the dates of the several publications of said advertisement hereinafter stated,
and that during said periods and at said dates, said newspaper was printed and had a bona fide circulation in said County;
that said newspaper had been regularlY. printed and published in said County, and had a bona fide circulation therein
for the period of one month before the date of the first publication of said advertisement; and that said advertisement
was published in the regular weekly issues of said newspaper
on the following days :
8/18/34
8/25/34
9/ 1/34
9/ 8/34
Fees for Printing $2.50.
(Signed) JOE D. LE-E.
Subscribed and sworn to before me this 10 day of Sept.,
1934.

(Signed) MERLIN :FISHER,
Notary Public.
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In Pulaski Chancery Court.

page 300}

October Term, 1934.
·wednesday the 3rd day of October, 1934.
George Howe, Plaintiff,

v.

Margaret F. Howe, Defendanl

No. 50348.

DE.CREE.
.On this day comes the plaintiff a white person, by Barber
& Henry, his solicitors, and the defendant comes not.
And it appearing that due service of process by publica·

tion of a warning order against said defendant~ for the time
and in the manner prescribed by law, issued on the complaint
herein, has been made in this cause; that a.n attorney to de ..
fend for the non-resident has been appointed more than thirty
days since and has filed his report herein; and this action
having been reached upon the call of the calendar, is sub·
mitted to the court for its consideration and judg·ment, upon
the complaint, the depositions of the plaintiff and Fred B.
McCall and Dr. William DeB. MacNider, and the affidavits
of Hattie Bartlett and John Hammett.
The court, being well and sufficiently advised as to all matters of fact and law arising herein and the premises being
fully seen, doth order, adjudge and dooree that the bonds of
matrimony subsisting between the plaintiff George Howe, and
the defendant, Margaret F. Howe, be, and the same are hereby
annulled, set aside and shall be forever held for naught.
That all property not disposed of at the commencement of
this action which either party hereto obtained
page 301 ~ from or through the ?ther quring. the marriage
: hereby annulled, and m cons1~erafaon or by reason thereof, be restored to them respectively.
That the cost of this action shall be paid by the plaintiff
for which execution may issue, in form as upon a judgment
at law. The court doth retain control of this cause for such
further orders and proceedings as may be necessary to ascertain definitely, and enforce, the rights of the parties hereto
in the property l1erein referred to.
1
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CERTIFICAT-ES OF AUTHENTICATION..

State of Arkansas,
County of Pulaski, ss ..
I, H. S. Nixon, as clerk of the Chancery ·Court of Pulaski
County, in the State of Arkansas, do hereby certify that the
foregoing twenty-two (22) pages of printed and typewritten
matter contain a true, perfect, full, compleie and compared
transcript of the pleadings; and of tho decree.~ of the Pulaski
Chancery court, rendered on the. 3rd day of Oetober, A. D.
1934, in the civil action, then pending in the said court wherein
George Howe was plaintiff and .Margaret F. Howe was defendant, and duly entered of recot·cl in the record hook of
said court, labeled "Divorce Record Book #47" at page #51.
In testimony whereof, I, as such clerk,. do hereunto subscribe my name, and affix the seal of said court, at the City
of Little Rock, in said Pulaski County in the .State of Askansas, this the 5th day of November, A. D. 1936.
(Seal)

H. S. NIXON, Clerk.

State of Arkansas,
County of Pulaski, ss..
I, Frank H. Dodge, the sole Judge of the Chancery Court,
of Pulaski County, in the State of Arkansas, do hereby certify that H. S. Nixon whose name is subscribed to the foregoing attestation, was at the time of his making said certificate of authentication, and is now, the duly elected,
page 303 ~ commissioned, qualified and acting clerk of said
court; that as such clerk he is, under the laws of
the State of Arkansas, the legal custodian of the records of
said court, and the officer authorized by the laws of the said
State to make the said certificate of authentication; that as
such clerk his certificates, attestations, acts and doing·s are
entitled to full faith and credit; and that his fdregoing attestation of the transcript of the pleadings; and decree of
said court, rendered and duly entered of record, in the civil
.action, then, pending in said court, wherein George Howe,
was plaintiff, and Margaret F. Howe, was defendant, is in
due form.
·
In testimony whereof, I do hereunto subscribe my name as
the Judge of said court, at the City of Little Rock, in the
State of Arkansas, this the 5th day of November A. D. 1936.

FRANK H. DODGE.
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State of Arkansas,
County of Pulaski, ss.
I, H. S. Nixon, as clerk of the Chancery Court, of Pulaski
County, in the State of Arkansas, do herehy certify that
Frank H. Dodge, whose name is subscribed to the foregoing
certificate, is the sole Judge of the Chancery court; and he
was such when said certificate was made and that the signature thereto is his genuine signature.
In testimony whereof, I hereunto subscribe my name as
such clerk, and affix the seal of said court at the
page 304 } City of Little Rock in the State of Arkansas, this
the 5th day of November, A. D. 1936.
(Seal)

H. S. NIXON, Clerk.
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EXHIBIT.

Document filed with Deposition of N. S. Nixon.
In the Chancery Court of Pulaski County.
Ethel C. Eason, Plaintiff,

v.

Percival W. Eason, Defendant.
52389.
Identified as complete record is case of Ethel Eason v. Percival W. Eason.
H. S. NI~ON,
Chancery Clerk.
Indentified by H. S. Nixon, Clerk of the Chancery Court, in
my presence.
FRANCES CARMICHAEL,
Notary Public and .Commissioner.
PETITION F,OR DIVORCE.
The plaintiff, Ethel C. Eason, for cause of divorce from
the defendant, Percival W. Eason, states:
(1) That the Plaintiff and the Defendant were lawfully
Jllarried in Camden, New Jersey, on June 15, 1907, and lived
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together as husband and wife thereafter until about the 15th
day of June, 1935.
(2) That the plaintiff has resided in Pulaski County, Arkansas, for two months next preceding; the commencement of
this action, and is a resident of said county and state.
(3) That the cause of divorce as hereinafter set forth occurred and existed in the State of New York within five years
next before the commencement of this action; and said cause
of diyorce was, at the time of the occurrence thereof, and now
is, a cause of divorce under the laws of the State of Arkansas.
(4) And as a.g·round for divorce, and as her cause of action
in this case, the Plaintiff states and alleges that the Defendant has offered such indignities to the person of the Plaintiff
as to render the plaintiff's condition in life inpage 306 r tolerable, in that since the marriage of the plaintiff and defendant, the defendant has habitually
and systematically pursued a course of conduct toward the
plaintiff, consisting of rudeness, intentional incivility, and
manifest disdain, which course of conduct habitually and systematically pursued as aforesaid, made it impossible for the
plaintiff longer to live with the defendant.
( 5) There has been born to the Plaintiff and Defendant one
child, Donald Haines, now twenty years of age.
Wherefore, the plaintiff prays a Decree of this Court adjudging that the bonds of matrimony subsisting between the
plaintiff and defendant be annulled, set aside, and forever
held for naught.
BARBER & HENRY,
Solicitors for Plaintiff.
State of Arkansas,
County of Pulaski, ss.
Ethel C. Eason, being- duly sworn, states that she is the
plaintiff named in the foregoing petition for Divorce; that
she has read the same and knows the contents thereof, and
that the statements contained therein are true and correct.
(Signed) ETHEJ_.. C. EASON.
Subscribed and sworn to before me this the 15th day of
August, 1935.
MAY HUBBARD,
(Seal)
Notary Public.
My commission expires. 4-19-38.

•

>. . . .
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In the Chanoer.y Ctiurt of Pulaski County.

Ethel C. Eason, Plaintiff,

v.

Percival W. Eason, Defendant.
AFFIDAVIT IDOR WARNING ORDER.
The plaintiff, Ethel C•. Eason, states on oath that it is her
information and belief that the defendant., Percival W. Eason,
is a non-resident of the State of Arkansas, his last known address 310 Ril:erside Drive, Apartment 1904, New York City,
New York.
(Signed) E'l'HEL C. EASON.
Subscribed and sworn to before me this the 15th day of
August, 1935.

MAY HUBBARD,
Notary Public.

(Seal)
l\Iy commission expires 4-19-38.
Endorsed on back:

Filed and Warning Order issued, and by leave of Court,

W. A. Boyd is appointed Attorney Ad Litem for the non-resident defendant. ·
This 15 day of August, 1935.
H. S. NIXON,
Chancery Clerk.
By PA.UL 0. FRITH, D. C.
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In the Pulaski .Chancery Court.

State of Arkansas,
County of Pulaski, ss.
Ethel C. Eason, Plaintiff,

v.

Percival W. Eason, Defendant.
No. 52389.
I

!

The defendant Percival W. Eason is warned to appear in
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this court within thirty days and answer the complaint of the
plaintiff Ethel C. Eason.

H. S. NIXON,
Chancery Clerk.
By PAUL 0. FRITH, D. C.
Dated: August 15th, 1935..

BARBER & HENRY,
Solicitor for Plaintiff.
W. A. BOYD,
Attorney ad Litem.
page 309 ~ In the Chancery Court of Pulaski County.
Ethel C. Eason, Plaintiff,

v.

Percival W. Eason, Defendant.

52389.
ilIENDMIDNT ·TO OOMPLAINT.
The Plaintiff, Ethel C. Eason, for Amendment to her Complaint, states and alleges:

That the defendant, Percival W. Eason, is president of a
large wholesale paper company, with offices in New York
City; that he makes a salary of Fifty-two Hundred Dollars
($5,200.00) a year, and in addition to such salary receives a
bonus each year averaging over Five Thousand Dollars
($5,000.00).

This plaintiff prays an order of this court adjudging to
her by way of alimony the sum of Two Hundred Fifty Dollars ($250.00) per month.

BARBER & HE'NRY,
Solicitors for Plaintiff.
Endorsed on back :
Filed Sept. 6th, 1935.
H. S. Nixon, Chancery Clerk.
By F. M. Oliver, D. C.
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In the Pulaski Chancery Court.

Ethel C. Eason, Plaintiff,

v.

Percival W. Eason, Defendant.
52389.
REPORT OF ATTORNEY AD LITEM.
Comes W. A. Boyd, attorney ad litem for the non-resident
defendant herein, and states:
That he mailed a letter, add.ressed to the defendant at 310
Riverside Drive, Apartment 1904, New York, N. Y., on the
22nd day of August and another letter to the same address
on September 4th, advising him of the nature of this cause
and no reply was received, neither was either letter returned
unclaimed.
Wherefore your attorney ad litem awaits the further orders of the Court.
(Signed) W. A. BOYD,
Attorney .A.d Litem.
Endorsed on back:
Filed Sept. 23rd, 1935.
H. S. Nixon, Chancery Clerk.
By Arline P. Turner, D. C.
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.August 22nd, 1935.

Mr. Percival W. Eason
310 Riverside Drive
Apartment 1904
New York, N. Y.
Dear Sir:
This will advise you that your wife, Ethel C. Eason has
entered suit against you for a divorce in the Pulaski Chancery Court here, and that the court has appointed me Attorney .A.d Liteni in the case. A decree may be entered in this
action on or after September 18th, 1935.
Will you kindly advise me whether or not you care to contest the action 7
Yours truly
W. A. BOYD.
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September 4th, 1935

Mr. Percival W. Eason
310 Riverside Drive

Apt.1904
New York, N. Y.
Dear Sir:
On the 22nd day of August, I wrote you that your wife,
Ethel C. Eason, had entered suit against you for a divorce
in the Pulaski Chancery Court here, and asked that you advise me whether or not you desired to contest the action. I
have heard nothing from you as yet.
Will you kindly advise me so that I may make my report
to the Court T
Yours truly
W. A. BOYD.
page 313

~

WARNING ORDE,R.

State of Arkansas,
,County of Pulaski, ss.

In the Pulaski Chancery Court.
Ethel C. Eason, Plaintiff,
v.
Percival W. Eason, Defendant.

52389.
The defendant, Percival W. Eason is warned to appear in
this Court within thirty days and answer the complaint of the
plaintiff, Ethel C. Eason.
Dated August 15th, 1935.
H. S. NIXON,
Chancery Clerk.
By P.A{UL 0. FRITH, D. C.
BARBER & HENRY,
Solicitors for Plaintiff.
W. A. BOYD,
Attorney Ad Litem.
Endorsed: Filed Oct. 9th, 1935.
H. S. Nixon, Chancery ·Clerk.
By F. M. Oliver, D. C.
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PROOF OF PUBLICATION.
State of Arkansas,
County of Pulaski, ss.
I, Jno. Pruniski do solemnly swear that I am the Editor of
the North Little Rock Times a weekly newspaper, printed
and published in North Little Rock, Pulaski County State of
Arkansas; that I was such - at and during the publication
of the annexed legal advertisement in the case of Ethel C.
Eason v. #52389 Pe1·cival W. Eason pending in the Chancery Court, in said county, and at the date of the several
publications of said advertisement hereinafter stated, and that
during· said periods and at said dates, said newspaper was
printed and had a bona fide circulation in said county; that
said newspaper had been reg-ularly printed and published in
said county, and had a bona fide circulation therein for a
period of one month next before the date of the first publication of said advertisement; and that said advertisement was
published in the regular weekly issues of said newspaper for
Four times, the first publication thereof was made on the 16th
day of August 1935
the second on the 23rd day of August 1935
the third on the 30th day of .A.ugust 1935
the fourth on the 6th day of .Sept 1935
(Signed) JOHN PRUNISKI.
Subscribed and sworn to before me this 9 day of Sept. 1935.
PERCY H. MACHIN,
Notary Public.

(Seal)

My commission expires 1\fay 2, 1936.
Fees for printing $Cost of proof
$Total
$t3. 75
page 314 ~ In the Chancery Court of Pulaski County.
Ethel C. Eason, Plaintiff

v.

Percival W. Eason, Defendant

#52389
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•·

ENTRY OF APPEARANCE AND WAIVER OF
SERVICE OF SUMMONS.
I, Percival W. Eason, defendant in the above styled cause,
hereby enter my appearance in this action, and waive service
of summons upon me. I also hereby waive the time allowed
by law for answer or pleading herein, and consent that this
cause may proceed to trial at any time convenient to the
Court, without further notice to me.
(Signed} PERCIVAL W. EASON.
(Signed) P .. W .. EASON ..
State of New York,
County of New York,.
Subscribed and sworn to before me this the 30th day of
September, 1935.
M. A. SCHLESLER, N,otary Public.

(Seal)

Kings County Clks No. 1033
Reg. No. 7390. N. Y. Co. Clks No. 897
Reg. No. 7-S-516. Bronx Co. Cllrs No. 56
Reg. No. 247-S-37
Term expires March 30, 1937.
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State of New York,
County of New York,. ss:
No. 95532. Series D.

I, Albert Marinelli, Clerk of the County of New York, and
also Clerk of the Supreme Court in and for said County, do
hereby certify that said Court is a Court of Record, havingby law a seal; that M.A. Schlesler, whose name is subscribed
to the annexed certificate or proof of acknowledgment of the
annexed instrument was at the time of taking the same a
Notary Public acting in and for said County, duly commissioned and sworn, and qualified to act as such; that he has
filed in the Cle:rk 's Office of the County of New York a certified copy of his appointment and qualification as Notary
Public for the County of Kings, with his autograph signature; that as such N·ota.ry Public, he was duly authorized by
the laws of the State of New York to protest notes; to take
and certify depositions; to administer oaths and affirmations; to take affidavits and certify aclmowledgment and proof
of deeds and other written instruments for lands, tenements
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and hereditaments, to be read in evidence or recorded in this
state; and further, that I am well acquainted with the handwriting of such Notary Public and verily believe that his
signature to such proof or acknowledgment is genuine. .
In testimony whereof, I have hereunto set my hand and
affixed the seal of said Court at the City of New York, in
the County of New York, this 30 day of Sept. 1935.
(Signed) ALBERT MARINELLI, Clerk.
Endorsed on Back:
Filed Oct. 9th, 1935.
H. S. Nixon, Chancery Clerk.
By F. M. Oliver, D. C.
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In the Chancery Court of Pulaski County.

Ethel C. Eason, Plaintiff

v.

Percival W. Eason, Plaintiff
52389
AFFIDAVIT.
I, W. T. Briggs, being duly sworn, do depose and state that
I am Manager of the Albert Pike Hotel, Little Rock, Arkansas, and that Ethel C. Eason registered in at this hotel on
the 15th day of June, 1935, and has been a guest at this hotel
until the 16th day of September, 1935.
(Signed) W. T. BRIGGS.
Subscribed and sworn to before me this the 16th day of
September, 1935.
(Seal)

(Signed) MAY HUBBARD,
Notary Public.

My commission expires 4-19-38.
Endorsed on back:
Filed Oct. 9th, 1935.
H. S. Nixon, Chancery Clerk.
By F. M. Oliver, D. C.
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page 317 } In the Chancery Court of Pulaski County.
Ethel C. Eason, Plaintiff

v.

Percival W. Eason, Defendant
52389
AFFIDAVIT.
I, Wm. Ross Hartsell, being duly sworn, do depose and state
that I am Clerk of the Albert Pike Hotel, Little Rock, Arkansas, and that Ethel C. Eason registered in at this hotel on
the 15th day of June, 1935, and has been a guest at this hotel
until the 16th day of September, 1935.
(Signed) WM. ROSS HARTSELL.
Subscribed and sworn to before me this the 16th day of
September, 1935.
(Seal)

(Signed) MAY HUBBARD,
Notary Public.

My commission expires 4-19-38.
Endorsed:
Filed Oct. 9th, 1935.
H. S. Nixon, Chancery Clerk.
B-y F. M. Oliver, D. C.

....

page 318 } In the Chancery Court of Pulaski County.
Ethel C. Eason, Plaintiff

v.

Percival "\V. Eason, Defendant
52389
AFFIDAVIT.
State of New York,
County of New York, ss.
I, Percival ·w. Eason, first having been duly sworn, do depose and state that I am of mature age, a resident of the
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State of New York, County of New York; that I have employed Ragan & Barrett, attorneys of New York City, and
through these attorneys have employed Mr. Lawrence B. Burrows, of the firm of Moore, Gray, Burrow & Chowning, of the
City of Little Rock, Arkansas, to represent me as my attorneys in the case of Ethel C. Eason, plaintiff v. Percival W.
Eason, defendant, which cause is now pending in the Chancery Court of Pulaski County, Arkansas, and the said Regan
& Barrett, and Lawrence B. Burrow, or either of them, are
hereby authorized to appear for me in said cause, to enter
my appearance therein, to file such pleadings as in their
opinion may be deemed necessary, and to approve such decree
as in their or his judgment may be right and proper.
(Signed) PERCIVAL 1V. EAS0:t'{
(Signed) P. W. ·EASON.
Subscribed and sworn to before me this 30th day of September, 1935.
(Signed) M. A. SCHLESLER, Notary Public.
Kings Co. Clks N,:>. 1033, Reg. No. 7390
N. Y. Co. Clks No. 897, Reg. No. 7-S-516
Bronx Co. Clks No. 56, Reg. No. 247-S-3·,
Term expires March 30, 1937.
page 319} State of New York,
County of New York, ss :
No. 95534.

Series D.

I, Albert Marinelli, Clerk of the County of New York, and
also Clerk of the Supreme Court in and for said County, do
hereby certify that said Court is a Court of Record having
by law a seal; that M.A. Schlesler, whose name is subscribed
to the annexed certificate or proof of acknowledgment of the
annexed instrument was at the time of taking the same a Notary Public acting in and for said county, duly commissioned
and sworn, and qualified to act as such; that he has filed in
the Clerk's Office of the County of New York, a certified copy
of his appointment and qualification as Notary Public for the
County of Kings with his autograph signature; that as such
Notary Public, he was duly authorized by the laws of the
State of New York to protest notes, to take and certify depositions; to administer oaths and affirmations; to take affidavits and certify the acknowledgment and proof of deeds and
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Mrs. Ethel C. Eason.
other written instruments for lands, tenements and hereditaments, to be read in evidence or recorded in this state; and
further, that I am well acquainted with the handwriting of
such Notary Public and verily believe that his signature to
such proof or acknowledgment is genuine.
In testimony whereof, I have hereunto set my hand and
affixed the seal of said Court at the City of New York, in th~
County of New York, this 30 day of Sept. 1935.
(Seal)

(Signed) ALBERT MARINELLI, Clerk.

Endorsed:
Filed Oct. 9th, 1935.
H. S. Nixon, Chancery Clerk.
By F. M. Oliver, D. C.
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~

In the Chancery Court of Pulaski County.

Ethel C. Eason, Plaintiff
1).

Percival W. Eason, Defendant

52389
THE DEPOSITION OF MRS. ETHEL C. EASON.
taken before May Hubbard, a Notary Public, at 1408 Donaghey Building, in the City of Little Rock, Arkansas, on the
23rd day of September, 1935, upon agreement by and between W. A. Boyd, Attorney Ad uitem for the non-resident
defendant, Percival W. Eason, and Barber & Henry, attorneys
for the plaintiff, Ethel C. Eason.
Appearances: A. L. Barber, Attorney for Plaintiff.
W. A. Boyd, Attorney Ad Litem for Non-resident defendant.
MRS. ETHEL C. MASON,
being duly sworn, deposes and states as follows:
QUESTIONS BY A. L. BARBER ON DIRECT
EXAMINATION:
Q. State your name, please.

A. Ethel C. Eason.
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Mrs. Ethel C. Eason.
Q. Where do you live at the present time, Mrs. Eason?
A. At the Albert Pike Hotel, in Little Rock.

Q.
A.
Q.
A.
Q.
A.

How long have you been a resident of Arkansas?
Over three months.
Do you recall the date that you came to Little Rock!
Yes, June 15.
1935?
1935.
Q. And has your residence in Little Rock, Arpage 321 ~ kansas been continuous from June 15, 1935 to this
present date?
A. Yes.
Q. Have you been residing at the Albert Pike Hotel during
that entire period Y
A. Yes.
Q. Mrs. Eason, when did you marry Percival ,v. Eason,
what date?
A. June 15, 1907.
Q. At what place?
A. Camden. N. J.
Q. How long did you live with Mr. Eason, or rather when.
did you cease to live with him as husband and wife?
A. Oh, about ten years ago.
Q. When did you leave the home or cease having your residence in the same home with him, the same house with him?
A. Well, June 8, 1935.
·
Q. Mrs. Eason, in your complaint filed in this Court on
August 15, 1935, in which you are seeking a divorce from
Percival W. Eason, you allege as a ground or cause for divorce that he offered such indignities to your person as to
render your condition in life intolerable. ·wm you state as
nearly as you can what those indignities consisted of? ·
A. Well, there are all kinds of humiliations caused by
drunkenness, by bringing drunken men in our home, insults
from those men offered to me.
Q. You also state that he habitually and systematically pursued a course of conduct toward you, consisting of rudeness,
incivility, that the conduct was habitual and sys..
page 322 ~ tematically pursued. Now, will you explain to
the court in your own way just what those incivHi.
ties and this rudeness consisted of?
A. Well, I objected, of course, to his incessantly increasing
drinking, and to the people he went with; he just laughed at
that, and just brushed my wishes aside, and brought them
in. We lived in a hotel where there was a taxi-cab service;
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Mrs. Ethel C. Eason.

if he was taking me out for dinner, he would. first go out and
have a drink a.t the corner with the driver of the taxi-cab,
and then come back and pick me up. That was very humiliating to me, because it wasn't just a pick-up driver, it was the
taxi-cab driver who was always in front of our house, that
was connected with the building. I would speak to him about
those things, and he would laugh at me, and tell me that I was
fussy, ridiculous.
Q. What was his course of action in bring people to the
home when he was intoxicated himself¥
A. Well, he would bring them in intoxicated himself, and
th~n his companions, and I would object to that; we only had
two rooms, not that it would make any difference if there
were fifty, I would object to it.
Q. Will you please cite a particular instance of the character and course of conduct which you have mentioned, viz:
Mr. Eason bringing intoxicated companions to the hornet
A. Well, there was the night of May 17, 1935. This was
the last straw of it, made me just know I had to leave. He
came in in the evening about 8 :30, with a drunk man, and he
was drunk, too, they both were, and while 1\fr.
page 323 ~ Eason went to the icebox to mix up some more
drinks for his friend and for himself, the friend
began to insult me in all sorts of ways, using vulgar language,
and making very unpleasant insinuations.
Q. Now, was Mr. Eason presenU
A. He was close to the man when all these things were
said, and made no effort to protect me from it; he made no
objections at all; he simply went on and ignored it, and the
man continued it against my protest.
Q. Well, can you state without just too much em·barrassment, just what he said, that this drunken companion of Mr.
Eason stated to you, or said to you in Mr. Eason 's presence¥
A. vV ell, he said that he had told my husband-this was
one of the big shocks to me, that he was going to make me,
and that that's what he had come in for.
Q. Did Mr. Eason hear that,
A. He heard it and said nothing.
Q. Did he resent it in any way?
A. No, not at all.
Q. Or attempt to protect you against that kind of insult'/
A. No.
Q. Were there many such instances of that character?
A. There were other instances of that character, I wouldn't
say how many, but there were others.

.,
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Mrs. Ethel C. Eason.
Q. Was this course of conduct habitual with him_, drinking
and bringing drunken companions to the home f
A. Yes, people who didn't drink or get drunk were never
included in his friends at all, he hadn't any, so
page 324 } that all the people that he brought into the house
were of that type.
Q. Over what period of time f
A. Oh, many years.
Q. Up until this special incident, that you have just related,
which happened on May 177
A.. May 17, 1935; of course, it's been increasing, it has
been getting worse over the last five years but it has been going on longer. than that, much longer.
Q. You have stated in your complaint that he treated you
with manifest disdain and intentional incivility, and that it
was habitual; is that statement correct f
A.. Yes.
Q. Will you elaborate on it t
A. Well, any suggestion I would make to him about business or the home, or Donald's education, he would laugh at
me, telling me I didn't know what I was talking about; when
I wanted to educate my boy and give him a college education,
he said that I only wanted to make a stuffed shirt out of him,
t.hat he hadn't had any education and didn't see any reason
why the boy should be educated by college work.
Q. Did you ever remonstrate with him about his drinking
habits, and if so, what was his reaction?
A. Last fall when I knew that it meant a break, a definite
break, if he didn't do something, I asked him if he didn't
care for me enough to try to work this thing down so that he
would stop drinking, that I knew it could be done; we might
go to a doctor, and see if he might prescribe a
page 325 } ;certain amount he could drink each day, and
finally we could taper it off, so that he would ~et
down to a normal life. I didn't just make destructive criticism, I tried to make it constructive; I wanted to substitute
golf with one drink instead of six at the end of the game.
Q. What was his reaction to that? ·
A. His reaction to that was that he wouldn't do it, he didn ,t
have enough to him to do it; I asked him frankly if he didn't
think enough of me to make that effort; he said "No". I
then asked him if he didn't think enough of the boy, and he
answered with the usual answer, "You're crazy".
Q. Mrs. Eason, under the conditions that existed if they
tere to continue, would it ever be possible for you to ever
live with him again f
, 1
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Mrs. Ethel C. Easo-n.

-A. Oh, no, no indeed. You cannot live in that kind of atmosphere.
(Signed) ETHEL C. EASON.
WITNESS.
Cross examination waived by "\V. Ar Boyd, Attorney
Lit em for Non-resident defendant.

A(l.

page· 326 ~ State of Arkansas,.

County of Pulaski, ss..

I, May Hubbard, a Notary Public within and for the Connty
and State aforesaid, duly commissioned and acting, do c.ertify
that the foregoing deposition of Mrs. Ethel C. Eason, was
taken before me, and written, read to, 'and subscribed by her
in my presence, at the time and place and in the action mentioned in the caption hereof, the said Mrs. Ethel C. Eason
having been first sworn by me that the evidence she should
give in the action should be the truth, the whole truth, and
nothing but the truth, and that her statements were reduced
to writing by me, the plaintiff being present in person and
by attorney, and the defendant being represented by W . .A..
Boyd, attorney ad litem.
- Given under my hand on this the 23d da.y of September,
l.935.
(Seal)

(Signed)MAY HUBBARD, Notary Public.

My commission expires 4-19-38.
Endorsed:
Filed Oct 9th, 1935.

H. S. Nixon, Chancery Clerk.
By F. M. Oliver, D. C.
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In the Ch~ncery Court of Pulaski County.

Ethel C. Eason, Plaintiff
'l).

Percival

,v. Eason, Defendant
AGREEMENT TO TAKE DEPOSITION.

It.is hereby agreed by and between Barber & Henry, Solici.
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Miss Mary Rea Lewis.
tors for Ethel C. Eason, and W. A. Boyd, attorney ad litem,
for defendant Percival W. Eason, that the deposition of Mary
Rea Le~s1 a witness on behalf of the plaintiff, may be taken
upon the attached interrogatories and cross interrogatories,
before any notary public or other officer authorized by law
to administer an oath, at such time and place as may be agreeable to the witness and the officer taldng· the deposition.
It is further agreed that all exceptions to any interrogatory,
cross interrogatory or answer thereto on account of immateriality, irrelevancy or incompetency are hereby expressly
saved and such objection may be offered at any time before
the trial of this case or when the deposition is offered in evidence.
·It is further agreed that all formalities as to the taking of
the deposition and transmitting same to the court are hereby
waived.
BARBER & HENRY,
Attorneys for Plaintiff.
W. A. BOYD,
Attorney Ad Litem for Non-resident
Defendant.

Cross Interrogatories waived.
W. A. Boyd, Attorney Ad Ditem.
page 328

~

CAPTION TO DEPOSITION:S.

The deposition of Miss Mary Rea Lewis, 202 So. High
St., Steubenville, Ohio, taken on the 31st day of August, 1935,
between the hours of eight o'clock in the forenoon and six
o'clock in the afternoon, at the office of Geo. J. Barthold, at
1~0 No. 4th Street, in the City of Steubenville, County of Jefferson, State of Ohio, in the cause pending in the Chancery
Court of Pulaski County, State of Arkansas, wherein Ethel
C. Eason is plaintiff, and Percival W. Eason is defendant.
MISS MARY REA LEWIS,
being- duly sworn, testified as follows:
DIRECT INTERROGATORY

NO.

1.

Answer. See sheet attached.
etc.

(Signed) MARY REA LEWIS.
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Miss Mary Rea Lewis.
CROSS INl,TERROGATORY NO. 1.
Answer.
(Signed) MARY REA LEWIS.

etc.

NOTARY'S CERTIFICATE.
State of Ohio,
County of Jefferson, ss.
I, Geo. J. Barthold, a Notary Public within and for the
County and State aforesaid, duly commissioned and acting,
do certify that the foregoing deposition of Mary Rea Lewis,
Steubenville, 0., and * • • was taken before me, and written,
read to and subscribed by her in my presence at the time and
place and in the action mentioned in the caption
page 329 }- hereof, the said witness having been first sworn
by me that the evidence they should give in the
action should be the truth, the whole truth and nothing but
the truth, and that her statements were reduced to writing by
her, neither plaintiff nor defendant being present or represented by attorney.
Given under my hand on this the 31st day of August, 1935.
(Signed) GEO. J. BARTHOLD, Notary Public.

(Seal)

My commission expires June 30, 1937.
page 330
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DIRECT INTERROGATORIES TO BE PROPOUNDED TO MARY REA LEWIS.

1. State your name, age, residence and occupation.

Mary Rea Lewis. Past 21 years. Instructor-College. .
2. State whether or not you are acquainted with Ethel C.
Eason. If you answer in the affirmative, state how long you
have known her.
Yes. 10 years.
3. Are you acquainted with the defendant in this case Percival W. Eason? If you state in the affirmative, state how
long you have known him.
Yes. 10 years.
4. State whether your ae.quaintanceship with the plaintiff
and defendant in this case would be designated as casual or
an intimate acquaintanceship.
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Miss Mary Rea Lewi,s•

. Intimate.
5. Have you, during the time that Mr. and Mrs. Eason
were living together as husband and wife, been a guest in
their home Y If so, state whether you have been a friend or
infrequent visitor or guest in their home.
Frequent visitor.
6. During the times that you have been a guest in the home
of Mr. and Mrs. Eason, please state whether you took occasion to observe Mr. Eason's conduct and demeanor toward
his wife, Ethel C. Eason.
Yes.
7. Ethel C\ Eason has filed in the Chancery Court of Pulaski County, Arkansas, a petition for divorce from Percival
Eason, in which petition Mrs. Eason alleges that Mr.
Eason habitually and systematically pursued a course of conduct toward her consisting of rudeness, intentional incivility
and man ifest disdain, which course of conduct habitually and
systematically pursued made it impossible for her longer to
live with Mr. Eason. ·wm you state from your own knowledge and observation the correctness of this statement as.
made in Mrs. Eason 's petition for divorce.
True to best of mi knowledge.
8. ·wm you describe any specific instances of rudeness or
incivility or disdain on the part of Mr. Eason toward Mrs.
Eason which came within your personal observation. Give
as near as you can the place or places and the time or times
of such occurrences.
Note attached.
9. State any other facts within your personal
page 331 ~ knowledge which would corroborate the allegations of the complaint as set forth in Interrogatory No. 7.
Note attached.

,,r.

Note .Attached:

--80n May last, Mr. Eason brought his friend, Capt. Douglas
Barry into their home in New York City. Capt. Barry, I believe, was under the influence of intoxicating drink, and his
llehaviour was very obnoxious to Mrs. Eason.
Mr. Eason knew that Capt. Barry's personality was extremely disagreeable to Mrs. Eason, a.nd yet he subjected her
to his presence and to his behaviour which were sources of
displeasure and mental suffering to Mts. Eason.
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Mrs. Ethel C. Eason.
-9-Mrs. Eason was habitually annoyed by Mr. Eason 1s

conduct.
Endorsed~
Filed October 9th, 1935.
H. S. Nµon, Chancery Clerk.
By F. M. Oliver, D. C.
page 332
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In the Chancery Court of Pulaski County..
Wednesday, October 9th, 1935.

Ethel C. Eason, Plaintiff
'O.

Percival W. Eason, Defendant
52389..
DECREE.
On this 9th day of October, 1935, comes the plaintiff, Ethel
C. Eason, by her Solicitors, Barber & Henry, and comes the
defendant, Percival W. Eason, by his Solicitor, Lawrence B.
Burrow;
And it appearing that due service of process against thedefendant in the manner prescribed by law issued on the
complaint herein has been made in this cause, and that the
defendant, Percival W. Eason, has duly entered his appea1·ance herein; this cause having been reached upon the call of'
the calendar, it is submitted to the Court for its consideration
and judgment upon the Complaint, Affidavit for Warning
Order, "\Varning Order, Appointment of Attorney .Ad Litmny
Affidavit and Publication of Warning Order, Report of the
Attorney Ad Litem, Entry of appearance and waiver of summons executed by the defendant upon the testimony of the
plaintiff, Ethel C. Eason and Mary Rea Lewis, witness for
plaintiff, and affidavits· as to the plaintiff's residence, executed by vV. T. Briggs and Wm. Ross Hartsell.
And the Court being well and sufficiently advised as to
the matter of facts and law arising herein, and the premises
being fully seen, doth order, adjudge and decree that the
bonds of matrimony heretofore subsisting between the plaintiff, Ethel C. Eason, and the defendant, Percival
page 333 } "\Y. Ea~on, be and the same are herebv annulled,.
set aside. and shall be forever held for naught.
And the Court finds that the said parties have heretofore,
on the 30th day of September, 1935, entered into a contract
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in writing providing for and settling their respective property rights, which said contract is in words and figures,
to-wit:
"AGREEMENT FOR SETTLEMENT OF
PROPERTY RIGHTS".
THIS AGREEMENT made and entered into by and between Ethel C. Eason a.nd Percival W. Eason, her husband,
1Vitnesseth:
For the purpose of mutually settling the property rights of
the parties hereto, as the same are involved in the case of
Ethel C. Eason verstt,S Percival W. Eason, now pending in
the Chancery Court of Pulaski County, .Arkansas, in which
action Ethel C. Eason is seeking a divorce from Percival
.Eason, It Is Agreed :

,v.

(1) That from the personal property of the contracting
parties Ethel C. Eason shall have:
Oriental Rug (Living Room) 8 x 10
Coffee Table, Marble Top
Velvet Davenport
Chinese Lamp
Bench with Tapestry Top
All household linens now located at 310 Riverside Drive,
New York City, N. Y.
All clothes and personal effects of the said Ethel C. Eason
now loca.ted at 310 Riverside Drive, New York City, N. Y.,
and all silverware now at said address and formerly used
by the parties hereto in the home maintained by them at
said place.
Percival "\V. Eason agrees to pack and store said personal
effects in a. bonded warehouse, and deliver the
page 334 ~ warehouse receipts therefor to Ethel C. Eason.
All the balance of the household goods of the
parties hereto shall belong to and be the property of Percival
W. Eason f1·ee of any claims of Ethel C. Eason thereto or
against the same.
(2) It is further agreed that Ethel C. Eason shall have and
retain free from all claims or any interest therein, either actual or inchoate, of Percival W. Eason, of all properties of
every kind, character and description owned by her prior to
.June 15, 1907, and all properties of every kind, character and
description coming to the said Ethel C. Eason since said date
by way of gift, devise, acquisition, or otherwise.

1
1
1
1
1
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(3) And Percival ,v. Eason hereby relinquishes to Ethel
C. Eason any and all right, title, claim or interest, actual or
inchoate, which may have or might have, against said separate
properties, either real or personal, held by Ethel C. Eason.
( 4) It is further agreed that Percival "\V. Eason shall retain, have and hold any and all properties, real or personal,
now owned by him in his own name, or any other properties
hereafter acquired by him, either real or personal, free from
any title, claim or interest, either actual or inchoate, in favor
of Ethel C. Eason. All other property of any description, unless hereinabove specifically named, which either party hereto
owned before their said marriage on ,Tune 15, 1907, shall be
restored unto the respective parties free from any claim of
the other.
( 5) This agreement shall be considered and shall be a complete and final settlement of any and all property
page 335 ~ rights as between the parties hereto, including· the
properties now owned by them, or which hereafter
may be acquired by them.
(6) It is agreed that neither party shall be liable for the
contracts or debts created by the other on and after June 1,

1935.
This Agreement signed in duplicate on this the 30th day of
September, 1935.
(Signed) ETHEL C. EASON.
PERCIVAL vY. EASON."
And the Court further finds that said contract is a fair and
just agreement and settlement of property rights, and it is
entered into by the said parties after due consideration, and
npon advice of their respective counsel; that said settlement
of property rights is approved, confirmed and adopted by the
Court, and the Court doth order, adjudg·e and decree that their
respective wrights are and shall forever be as set forth in
said contract, including the reciprocal obligations assumed
therein by said parties.
And the Court further finds that in consideration of the
settlement agTeement and the settlement of property rights as
between the parties hereto, that the plaintiff's Amendment to
Complaint seeking alimony be and the same is hereby denied.·
That the costs of this action shall be paid by the Plaintiff.
And the Court doth retain control of this cause for such orders and proceedings as may be necessary to enforce the
rights of the said parties hereto in said respect.
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page 336 } CERTIFICATES OF AUTHENTICATION.
State of Arkansas,
County of Pulaski, ss.

I, H. S. Nixon as clerk of the Chancery Court of Pula..~ki
County, in the State of Arkansas, do hereby certify that the
foregoing Twenty-eight (28) pages of typewritten matter contain a true, perfect, full, complete and compared transcript
of the pleadings & papers together with the Decree of the
court, rendered on the 9th day of October, A. D. 1935 in the
civil action then pending in the said court wherein Ethel C.
Eason was plaintiff and Percival W. Eason was defendant,
said decree duly entered of record in the record book of said
court, labeled '' Divorce Record ·#48'' at page #295.
In testimony whereof, I, as such clerk, do hereunto subscribe my name, and affix the seal of said court, at the City
of Little Rock in said Pulaski County, in the State of Arkansas, this the 12th day of August, A. D. 1936.
(Seal)

H. S. NIXON, Clerk.

State of Arkansas,
County of Pulaski, ss.

I, Frank H. Dodge, the sole Judge of the Chancery Court,
of Pulaski County, in the State of Arkansas, do hereby certify
that H. S. Nixon whose name is subscribed to the foregoing
attestation, was at the time of his making said certificate of
authentication, and is now, the duly elected, compage 337 ~ missioned, qualified and acting clerk of said court ;
that as such clerk he is, under the laws of t.he
State of Arkansas, the legal custodian of the records of said
court, and the officer authorized by the laws of the said State
to make the said certificate of authentication; that as such
clerk his certificates, attestations, acts and doings are entitled
to full faith and credit; and that his foregoing attestation of
the transcript of the pleadings & papers together with the
decree of said court, rendered and duly entered of record, in
the civil action, then pending in said court, wherein Ethel C.
Eason was plaintiff, and Percival ,v. Eason was defendant,
is in due form.
In testimony whereof, I do hereunto subscribe my name as
the Judge of said court, at the City of Little Rock, in the
State of Arkansas, this the 12th day of August A. D. 1936.
FRANK H. DODGE.
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State -of Arkansas,
County of Pulaski, ss..

I, H. S.: NL"{on, as clerk of the Chancery court, of Pulaski
County, in the State of Arkansas, do hereby certify that Frank.
H. Dodge whos·.e name is subscribed to the foregoing certificate, is the ,sole Judge of the Chancery court; ancl. he was
such when said certificate was made; and that the signature
thereto is his genuine signature.
In testimony whereof, I hereunto subscribe my name as
such clerk, and affix the seal of said court at the
page 338 }- City of Little Rock in the .State of .Arkansas, this
the 12th day of August, A. D. 1936-.
H. S. NIXON,
(Beal)
Clerk.
page 339

~

ORDER OF MARCH 7, 1938.

ORDER COMMISSIONING ROY McGINNIS TO TAKE
DEPOSITIONS.
Upon motion of counsel for defendant, it is ordered that
Roy McGinnis, of Chapel Hill, North Carolina, be and he
hereby is commissioned to take the depositions of Bonner E ..
Sawyer and others in the above styled suit, and he is authorized and empowered to issue ,subpoenas in accordance with
the laws of the State of North Carolina insofar as such authority can be granted by this Court, requiring the said Bonner E. Sawyer and other witnesses to attend at a time and
place to be specified by him for examination, and to compel
their attendance and testimony.
page 340

~

DEPOSITIONS FOR DEFENDANT.

Filed in Clerk's Office April 23rd, 1938..
Virginia.:
In the Chancery Court of the City of Richmond.
Margaret Flinn Howe

v.
Ethel C. Howe, Executrix under the will of George Howe,
deceased, and others
DEPOSITION.
The deposition of Bonner D. Sa.,,7rer, et al, taken before
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me, Roy W. McGinnis, Commissioner appointed by the Chancery Court of the City of Richmond, pursuant to the notice
hereto attached, at Carolina Inn, Chapel Hill, North Carolina,
on the 11th day of March, 1938, to be read as evidence on behalf of Ethel C. Howe in a certain chancery cause depending
in the Chancery Court of the City of Richmond wherein Margaret Flinn Howe is complainant and Ethel C. Howe, Executrix under the will of George Howe, deceased and in her own
right, and others, are defendants:
/
Present: Vizctor
S. B~nt, Esq. and R. E. Peyton, Jr.
Counsel for the Con aint; David J. Mays, Counsel for
the defendant.
page 341

~

BONNER D. SAWYER,
being first duly sworn, testified as follows:
DIRECT EXA.MJNATION.

Mr. Mays:
.
Will you please state your name, residence and occupation,
please, sir?
Bonner D. Sawyer.
You live at Hillsboro, I believe?
Yes·, sir.
Are you a practicing attorney?
Yes, ,sir.
How long have you been practicing lawi
Since 1930.
Did you represent Dr. George Howe at the time he went to
Arkansas in 1934 in connection with a divorce case T
I did not.
Did you represent him after his return from Arkansas in
1934?
I did.
V\That was the purpose and nature of that reppage 342 ~ resentation?
The purpose and nature of that representation
was to effect a settlement of property rights between Dr.
George Howe and :Mrs. Margaret Howe.
In your efforts to work out a property settlement, did you.
negotiate with Mrs. Margaret Howe or her attorney?
I negotiated first and for some time with her attorney, Mr.
Victor Bryant. After I had been negotiating with him for
some time I believe I had two conferences "ith Mrs. Howe,
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one at my office in Hillsboro and one at her home out from
Chapel Hill. I believe they are the only two times that I saw
Mrs. Howe.
In connection with those negotiations, did you have occasion to draw up a contract for the settlement, property settlement for the parties?
I did.
I will ask you whether you have a copy of the agreement
which you prepared in that connection?
Yes, I do, this is the copy of the articles of separation that
I dictated and had drawn by way of property settlement.
Will you file that as your exhibit in this case¥
I will.
page 343 }-

Mr. Bryant: ·what is the date.of thaU

Mr. Bryant, the date is left blank except August, 1935.
(The paper writing thus identified was marked Defendant's
IDxhibit 1. See page 35).
Mr. Mays: We offer that as an exhibit.
Objection:
When that was drawn, what was done with the drafU
The original, and perhaps a copy, was mailed to Mr. Bryant
as attorney for Mrs. Margaret Howe.
Did you send a copy of that to Dr. George Howe?
Mr. Mays, I am not positive whether I did or did not. I
wrote Dr. Howe with regard to it, but I don't remember
whether or not I sent him a copy.
You stated that you did not recall as to whether you sent a
copy of the agreement to Dr. Howe, do you know whether or
not you were in correspondence with Dr. Howe about the
agreement?
Yes, I was.
Did you receive any communication from him concerning
a proposed settlement?
I did.
I show you a letter signed by George Howe
page 344 ~ dated August 14, 1935 from Little Rock addressed
to "Dear Bonner", can you identify that as beinµ: the handwriting and signature of Dr. Howe?
Yes, I can. That is a letter that I received from Dr. Howe
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in response to one that I wrote him relative to the agreement
that has already been filed as an exhibit.
Do you offer this as your exhibit number two Y
Yes, sir.
Objection by counsel for complainant on the grounds that
same is not evidence-that a letter from Dr. Howe to his attorney is manifestly not proper evidence.
(Paper writing thus identified marked Defendant's exhibit
2. See page 39).
Did Mr. Bryant, attorney for Mrs. Margaret Howe, try his
hand at drawing a separation agreement f
He did.
Mr. Sawyer, do you have in your file a draft of such an
agreement prepared by Mr. Bryant?
Yes, I do.
Will you please offer that in evidence as your exhibit number three?
Yes, I do.
Objection by counsel for complainant to this and other
proposed draft-exhibits 1 and 3-on the ground
page 345 ~ that both these papers were drafted in an effort
to settle or compromise differences between the
respective parties and under the Virginia law no such evidence is admissible, and for the further reason that neither
appear to have been executed or approved by the principals.
Mr. Sawyer, I wish to further identify this by the date, this
agreement is of what date 1
The blank day of September, 1935.
Mr. Sawyer, I notice that you have two pages, both numbered "two", which are similar for the most part but dissimilar in some parts, do you know which of the pages ''two'' are
proper in this particular draft?
Objection renewed on same grounds as set out above:
In the original, or rather the first draft that was made by
Mr. Bryant, there were certain objections on my part to the
wording of page number two. I mailed this back to Mr.
Bryant and he redrafted page number two and this one, as
I recall, is the redraft of page number two.
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Do you know which is the redraft Y Can you tell Y
I don't know how to distinguish these. This was the redraft. I guess it should be marked the same way.
When you say "this page", that page is marked
page 346 ~ number 2?
Yes, ~ir.
And has certain changes made in ink 1
Objection:
Yes, sir.
And you file that as your exhibit number 41
Objection:
Yes, sir.
(Paper writing thus identified marked Defendant's Exhibit
4. See page 46).
Do you have in.your file a letter from Mr. Victor S. Bryant
under date of September 12, 1935 enclosing draft of separation agreement f
Objection on grounds as previously stated-that is, any
conference or negotiations between counsel leading up to a
settlement is improper.
I do. I offer that as Exhibit No. 5.
(Paper writing thus identified marked Defendant's ExhilJit
5. See page 48).
Objection:
page 347

~

I understand that Mrs. Margaret How·e did not
sign any of the drafts of agreement, is that cor-

rect!
That is true.
I notice that in this draft provision was made for the conveyance of certain real estate on Buttons Road from Dr.
George Howe to Mrs. Margaret Howe, was that conveyance
made?
Objection:
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It was.
Was the deed placed of record?
Objection:

It was.
What happened to the original deed?
Objection:
The original deed was mailed to Mrs. Howe after it had
lJeen recorded.
w·as that deed ever returned as far as you know by Mrs.
Howe?
It was not.
"'\Vas any reconveyance ever made?
Not that I know of.
Was any reconveyance ever offered?
page 348 ~ None that I know of, no, sir.
This agreement refers also to an assignment of
one-third of Dr. Howe's salary from the University of North
Carolina, was that assignment ever made?
It was.
And did the authorities of the University send this onethird of Dr. Howe's salary for deposit to Mrs. Margaret
Howe's account at the Bank of Chapel Hill?
.L\fr. Mays, that was worked in this way, Dr. Howe's clwck
was mailed or carried by the University to the bank, and Dr.
Howe authorized the cashier of the bankObjection:
to deposit one-third of the amount of that check to Mrs.
Howe's credit, the other two-thirds to Dr. Howe's credit. The
division or the distribution of the monthly checks was not made
by the University or at the University, but at the bank.
But, in either event, it was done?
Objection:
That is true.
Was any of the fund whicl1 came to Mrs. Margaret Howe returned to Dr. Howe as far as you
know?
Not so far as I know.

page 349

~
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Was any objection made'by her to that arrangements in so
far as you know 7
Not that I know of.
Now, from the dates I take it that these drafts of agree~
ment and this letter from M:r. Bryant which is filed as your
exhibit 5 were all written and exchanged after Dr. Howe went
away from Chapel Hill in the spring or summer of 1935, i::-:
that correct,
. That is right.
Was it the purpose of these various documents to consummate what Dr. Howe considered a marriage settlement,
Objection:
Yes, sir.
(It is understood and agreed between counsel for plaintiff
and counsel for defendant that wherever objection is made to
a question, it is understood that it also carried with it a motion to strike the answer.)

Did Dr. Howe at any time, so far as you know, state that
this conveyance of real estate and assignment of salary
was to be by way of maintenance for Mrs. Marpage 350 ~ garet Howe or was it to be a final settlement of
the property rights of the parties?
Objection:
Dr. Howe told me that when that deed was executed and
recorded and this assignment of the salary was made tha1:
that was a final settlement so far as he was concerned. that
he did not consider it as maintenance or partial settlement
but that that was the final settlement so far as he was concerned.
Did you have during the course of these negotiations a conference at which Mr. Victor Bryant and his client, Mrs. Margaret Howe, were present togethert
Yes, I did. I met with M:r. Bryant-I believe Mrs. Howe
and Mr. Woollen either in Mr. Woollen's office or President
Frank Graham's office one nig·ht in the South Building on t.hP
University campus.
Is Mr. Woollen the g·entleman who is in one of the adminis.
trative departments of the University?
Yes, he is.

'
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What is his title f
General comptroller, I believe it is.
Was anything said at that meeting as to the nature of this
agreement that was being drawn, whether or not
page 351 ~ it was for maintenance or final settlement between
the parties ¥
Mr. Mays, this conference between Mr. Bryant and Mrs.
Howe and Mr. Woollen and I that took place in Mr. Woollen 's office was after Dr. Howe had left and after the deed
and the assignment of salary had been received by Mrs. Howe,
and we met in the office of Mr. Woollen and discussed the
matter somewhat at length. Mr. Woo!Jen was interested in it
because he was a very good f:riend· of Dr. Howe's and a very
good friend of Mrs. Howe's. In addition 'to that, the Univer.
sity, or some of their loan or trust funds, was holding a mort.
gage on the home of approximately $4,500.00, is my recollection. That was Mr. Woollen 's interest in it. At that meeting· Mr. Bryant, who was representing Mrs. Howe, did not
know apparently just what position his client was in with
regard to the deed. He made some statement there with rPgard to it and wanted to know if Mrs. Howe accepted thaf
deed if Dr. Howe would still be willing to provide some main.
tenance, I believe was the discussion, and I told him that Dr.
Howe was not present and that I could not commit him to
anything further about it, that that was Dr. Howe's idea of
what was a fair final settlement and that unless
page 352 ~ Dr. Howe had changed his mind since I saw him
that he was not interested in what they did with
the deed or the salary assignment.
Objection:
Etx:ception :
Mr. Sawyer, was there at any time, as far as you know, any
statement or threat from Mrs. :Margaret Howe or her counsel that Dr. Georg·e Howe would be prosecuted either criminally or civilly for failure to maintain Mrs. Margaret Howe?
Mr. Mays, if I recall, there were no threats in connection
with it, in regard to that particular phase o:f it.
Did you know anything about the relat~ons between Dr.
Howe and Mr. M. E. Hogan, Cashier of the Bank of Chapel
Hillf
Yes, I did, in a general way.
What were the nature of those relations?
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Objection:
Dr. Howe was a director in the Bank of Chapel I-Iill, Mr.

Hogan was Cashier and I was attorney for tht>
page 353 } Bank. Dr. Howe was a director in the Orange
County Building and Loan Association, Mr. Hogan was president of that Association, and I too wns a director. I settled up the estate of M. E. Hogan ancl in tbt;""
settling· up or winding up of that estate, I learned that Dr.
Howe and Mr. Hogan had had some business relations together with regard to the stock market and of course that has
all been straightened out and ironed out. They were ve1·y
close personal friends. I know that.
Is Mr. Hogan now living¥
He is dead.
About when did he die?
He died on the afternoon of August 8, 1936. I don't believe that you have represented Mrs. Margaret Howe m any
way in connection with her personal relations with Dr. Howe~
is that true t
I have not.
Have you ever been offered employment that connection?
Mr. :Mays, I believe that Mr. Bryant suggested something
like that to me at one time but I never was employed in any
way.
At what stage of this suit was that,
lVIy recollection is it was after Dr. Howe's
page 354 ~ death.
But in connection with this snit, at what stage>
of the suit ,vas that suggestion made t
After the pleadings, etc., had been filed in the City of R.ichmond and this matter was hanging fire.
After the bill and the cross-bill had been filed?
I think so.
Did you have a copy of the records, the cross-bin at the
timef
Yes, I did. Yon had mailed me a copy as I reca1l.

in

CROSS EXAMINATION.

Mr. Bryant:

(Mr. Peyton: Without waving· the exceptions made to the
questions and answers of the witness as objected to hut ex-
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pressly insisting thereon, the counsel for the plaintiff will
proceed to cross examine the witness.)
Mr. Sawyer, with reference to the last question as to the
offer of employment, I believe I did ask you in your office in
Hillsboro on one occasion if you would be in a position to accept employment, did I notf
I think that is right. I think at the same time you told me
you had not discussed it with Mrs. Howe but you
page 355 ~ were merely asking me if I was in a position to
accept employment.
And I believe you stated at that time you knew of no reason
why you would not be in a position to accept employment,
did you not?
l\fr. Bryant, I don't recall. I probably did, but I don't recall.
Mr. Sawyer, do you recall a later conversation betwren us
in which I made the statement that I had discussed the matter with Mrs. Howe and had determined not to suggest your
employment in view of the fact that it might be construed as
an effort to prevent your testifying as a witness f
Mr. Bryant, I don't recall but you probably did because
nothing further was eyer done about any employment at all.
After our conversation you were not offered employment¥
That is true.
And never have been employed by me or by Mrs. Howe 1
That is right.
Mr. Sawyer, how long have you been practicing· la-w f
Since 1930.
You of course knew that in contracts between husband and
wife respecting any settlement of their real estate it waE:
necessary that those contracts be reduced to writpage 35·6 ~ ing and that acknowledgment be taken in a certain manner, did you not?
As prescribed by statutes, yes I know that.
And this statutory requirement not only called for a privy
examination but also called for certain findings on the part.
of the acknowledging magistrate or notary, did they 11ot f
That is right.
No such writing was ever signed by Mrs. Howe in this
matter?
Not that I know of.
AIJd there was never any such acknowledgment in this matter so far as she was concerned?
Not that I know of.
Mr. Sawyer, did you e~er discuss this matter vtith :\frs.
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Howe prior to the time Dr. Howe left Chapel Hill in June
of rn35!
Mr. Bryant, I don't recall the first time that I discussed
this matter with Mrs. Howe. I believe you wrote me a card
or a letter and asked me if I would mind talking with Mrs.
Howe about it and I told you that I would not and she called
probably that afternoon or the next day, T gave
pag·e 357 ~ her an appointment and she came over to the office and I talked with her somewhat at leug-th
about it, but just what the date was, I don't recall.
But could you fix that as being a time after which Dr.
Howe had left Chapel Hill?
I believe that Dr. Howe had left Chapel Hill.
And then the only other conference that you had with Mrs.
Howe was the one at which I was present in Dr. Frank Graham's office, was it f
No, sometime after Mrs. Howe called at my office, she left
word probably at the bank down here and wanted me to call
her, and I did, and she wanted to know if I would drive by
and see her and I told her that I would and I went out to thtl
house and Mrs. Howe and I had a delightful conversation
socially and about this matter, too, as I recall; and then the
next time and the last time that I had a conversation with
Mrs. Howe, or was present at a conference, was in Mr. ·woollen 's office.
As far as you recall now, each of those three confel'ences
occurred after Dr. Howe had finally left Chapel HilH
Mr. Bryant, I think that is right, but I am uot
page 358 ~ positive.
Isn't it a fact that in each of those 1ree con-versations Mrs. Howe made it plain to you that
far as she
,vas concerned there had never been any fina settlement of
this matter 1
Mr. Bryant, at the first conference tha
had with Mrs.
Howe was in my office, she seemed to ink that she was
probably getting in the hands of the Philistines when she went
to my office, but I think I soon assured her that nobody wa~
going· to hurt her and she and I discussed the matter very
franklin and Mrs. Howe was very much· disturbed about the
whole thing·. At that time, if I recall correctly, she ~aid that
her main interest in this matter was to do what she could
to help Dr. Howe and that that was still what she had in
mind and that, I believe she said, she still entertained the
hope that maybe she and Dr. Howe would be able to reconcilP
their difficulties and get along all right together. I do not
· recall that at the first conversation either Mrs. Howe or I
said anything· about any final windup settlement proposition,
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but at the conversation I had with Mrs. Howe at.
her home she did make the statement, if I recal1
correctly-it has been a long time ago-that she
did want some pro'!ision made whereby she would be assured of something- on which she could live, and I told her
that Dr. Howe's idea about it was to settle it definitely once
and for all, not on a monthly payment basis but in a lump
sum proposition and close the entire transaction once and for
all, and of course at the conference in Mr. Woollen's office I
did not have very much to say because my client was not
present and I could not commit him to anything about what
he would do or would not do because he had done all he told
me he was going to do.
Mr. Sawyer, the matter was discussed rather thoroughly
between you and l\frs. Howe as a result of the three conferences?
That is true.
And at no time during any of those conferences did Mrs.
Howe ever say or intimate to you that there had been a final
settlement or agreement between her and Dr. How-:?1
No, she did not, Mr. Bryant. In _my conversations with
Mrs. Howe she did not say that she consiclerccl it
page 360 r a partial arrangement or a permanent arrangement. In fact, I did not discuss the settlement
very much with Mrs. Howe. Both of us knew Dr. Howo and
we both talked about Dr. Howe most of the time Lut she was
insistent that she be provided for so she could liv(\ and I
told her that Dr. Howe felt like this was an adequate provision and a total settlement of the entire transaction.
Did she not tell you, Mr. Sawyer, that Dr. Howe had left
without making· any final agreement and that he had promiRed her that before leaving he would not leave without asking you as his attorney and me as her attorney to meet nnd
see if we could make some arrangement f
I think that is true, and she said that she did :i1ot know
that he had left town until she got these papers from the postoffice.
Did she not express some resentment to you over the fact
that he had left town without notice to her and without accomplishing that 7
I do not know that she took an attitude of resentment about
it. She took an attitude of being somewhat disappointed
about it.
Mr. Sawyer, I believe you did refresh my mind·
page 361 ~ about one thing, and that was that Mrs. Howe had
asked you to come out to the house thel'e?
That is true.
page 359

~
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And while you were out there at the house did she not f~how
you some of the personal property around the house, furniture, paintings, etc. Y
Yes, she did.
And did she not tell vou at that time that Dr. Howe had
given her all of the personal belongings in the p1·operty1
I don't recall that, Mr. Bryant.
Mr. Sawyer, I belie-ve you and I carried on rather extensive
~orrespondence about this matter from beginning to end of
the whole matter, did we noU
Yes, we did.
I believe you have broug·ht that over here with you today?
I have.
Do you object to my seeing itt
Not a bit.
(Witness turned his file over to counsel for plaintiff.)
Mr. Mays: There are communications there between you
and Dr. Howe. As it is, they have complete exchange of
everything that took place between you and your client and
I object to that very much.
page 362 } Mr. Sawyer: Those letters between Dr. Howeand myself, I take it you will call for them if you
want to see any of them.
Mr. Bryant: I was looking for a letter between you and
me about this. The September letter is the only one l think
you have there.
Reporter: There is one.
Mr. Mays: I ask that yon pass over all from Dr. Howe to
his attorney. Those under review are those adclre~sed to
Mr. Sawyer by Dr. Howe. I don't think that is proper here. you might call for them-that is intimate correspondence b~tween counsel and his client and is not open to review by anybody. If you wish any letters, proper demand can be made.
Mr. Sawyer: I am perfectly willing· for Mr. Bryant to see
the correspondence between Mr. Bryant and I, the correspondence between Dr. Howe and I, I think, is confidential.
l\fr. Mays: It is being read.
Mr. Bryant: I wish you would then pick out the co1TP.Rpondence between you and myself then. You will find them all arranged chronolog·ically. Yon wiII find a letter there-~ertain
letters-that I wrote to Dr. Howe. I want tllose out, too.
Mr. Sawver: I believe this is all that co.re.page 363 ~ spondence ~th regard to the proposition~.
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Mr. Sawyer, I believe Dr. Howe requested you to prepare
a deed from him to Mrs. Howe, did he not¥
That is true.
And at his suggestion rather than at hers, you dicl prepare such a deed Y
That is right.
You never consulted Mrs. Howe with reference to the
preparation of the deed?
I did not.
I ask you if you can identify this paper¥
Yes.
That you identify as the orignal deed which you prepared 1
That is rig·ht.
What is the date of that, Mr. Sawyed
June 3, 1935.
And you as notary took Dr. Howe's acknowledgment, did
you not?
That is right.
Who had the deed placed of recorcl 1
I did, at Dr. Howe's request.
And wlmt date did you have it placed of record¥
June 3, 1935.
page 364 ~ "'\Vhat did you do with it after it was placed of
record?
Mr. Bryant, my recollection is that I gave it to Dr. Howe.
(Paper writing marked for identification '' Iden. by l\fr.
Sawyer.)
Mr. Sawyer, Mrs. Howe had nothing to do with having the
deed probated and placed of record, did she?
She did not.
Now, Mr. Sawyer, you testified that there was a meeting iu
Dr. Graham's office at which Mr. Woollen, yourself, Mrs.
Howe and I were present, I believef
I did.
At that time I ask you if Mrs. Howe didn't make it clear
that she bad not had any definite final settlement wHh Dr.
Howe and had not accepted the deed in such settlement?
Mr. Bryant, I don't recall about that. My recollection is
that you did most of the talking for Mrs. Howe. She might
have made such a statement but I don't recall it.
Well, I ask you if I did not make such a statement?
You did make such a statement.
And she was there at that time?
Yes.
page 365 ~ Did you at that time know Dr. Howe's address?
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I did not.
You did know how to communicate with Dr. Howe¥
I g·ot my information through Mr. Hogan.
I believe Mr. Hogan was about the only person here whC\
knew where Dr. Howe was~
So far as I knew he was. I learned Dr. Howe's address
soon after that conference, but at that conference I did not
know it.
Dr. Howe at the time he left here had left his address only
with Mr. Hogan 7
Only with Mr. Hogan. I got that address and did affor
that time send Dr. Howe mail time after time.
Now, Mr. Sawyer, after that, there was an effort between
you as attorney for Dr. Howe and me as attorney for Mrs.
Howe to try to arrive at the preparation of some instrument
of settlement?
That is true.
You drew such nn instrument and submitted it to me?
I did.
And I believe I advised you that I would suhmit that to
my client for approval,
You did.
page 366 ~ Did I not later advise you that I had submitted
the instrument to my client for approval and that
she had declined to approve the instrument?
That is rig·ht, and then you prepared one, as I recall it.
Did I not also advise vou that I had submitted to her for
approval the instrument" which I had prepared and that she
l1ad also declined to approve that 7
Mr. Bryant, I don't remember that.
But you are definite in your recollection that nothing came
ns a result of trying to prepare any final agreemenU
That is rig·ht ..None of them were ever signed or executed.
You and I, Mr. Sawyer, did at various times before the
preparation of the deed discuss a settlement of the matter?
We did.
But never did arrive at any agreement?
That is true.
The only time that any effort was made to try to work
out an instrument embodying any agreement with refP.rence
to a. final settlement was after Dr. Howe had had. the deed
placed of record and had left Chapel Hill, was it not?
Mr. Bryant, l~t me examine this exhibit just a minute and
I can tell you about that. That is true.
page 367 ~ And that of course was after the third of ,June,

1935?

Yes, sir.
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Do you know the exact date when he left Chapel Hill for
good?
I do not, but I assume that it was around the fourth or
fifth.
Of June7
Of June.
19351

1935. I am not positive about that.
Now, Mr. Sawyer, at ~arious times you and I did discuss
this matter 1
Yes.
And I ask you if you don't recall my statement to you that
unless we could work out some settlement of this matter that
I would have to take action in the courts against Dr. Howe!
I think you made that statement.
That was prior to the time Dr. Howe left here in June of
1935, was it not?
Mr. Bryant, I don't recall when it was, but I do know that
there was something said about that in some way.

page 368

~

Mr. Mays: Do you have the hospital records
which were requested f

Mrs. Howe! Do we have to do thaU
Mr. Mays: I understood from your testimony in your depo~
sition taken at Richmond that it would be produc~d.
Mr. Peyton: We can produce that when the other depositions are taken.
Mr. Mays : I don't want to close my case and be precluded
from offering h6spital records or evidence of my own.
(The hispi1 records were handed to counsel for defendant by coun el for complainant.)

MR.S. MARGARET FLIN;N HOWE,
being first duly sworn, was examined by counsel for defendant as follows!
DIRECT EXAMINATION'.
Mr. Mays:
Mrs. Howe, you will recall when your depositions were
taken in Richmond it was understood that you were to furnish copy of hospital records from the Watts Hospital in
Durham, North Carolina, showing the manner in which you
were registered in that hospital in 1935, I will ask yon whether
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Mrs. Margaret Flinn Howe.
or not you have received any statement from the hospital
in that connection showing the actual registration and the
facts set forth at the time of that registration f
Well, I think that does. George took me over
page 369· ~ with my sister and he went in and registered
me.
Now this letter dated March 22, 1937, signed by L. M. Eur~,
Assistant Superintendent Watts Hospital, you identify that
as the letter you received from the hospital t
Yes.
And do you :file that as your exhibiU
Yes.
(Marked Def 's Exhibit 6. 'See page 49.)
Mrs. Howe, so far as you know, is the information set forth
in that letter all of the information put on the application?
I don't know whether anything about my condition or the
doctors or anything of that sort had to be put on or not..
Do you know whether there was anything else of record in
so far as your relationship with Dr. Howe was concerned r
No, I don't know. All I know is that they told me he had
registered me and said that he was my husband ~nd had ~ent
me in and that was what they told me over the 'phone and that
was all, and he told me so at the time when he registered me.
I understood at the time your depositions were
pag·e 370 ~ taken from your testimony that Dr. Ho,ve ~tated
that he was your husband and that the records
at the hospital would substantiate that and I am wondering
whether or not there are any other records than the one you
have just put in evidence on that point¥
I really don't know that. Mr. Mays, all I know is what I
have just stated, tha.t they gave me that information as I
have just stated over the telephone and I asked them to send
me that fact in writing and they sent me this.
When was that telephone conversation?
Shortly before that letter.
And who gave you that information over the telephone from
the hospital?
Whoever was put on the telephone to answer me.
You did not know who it was?
No, I don't remember the name.
Mr. Mays: I wish to ob;i,ect to all the conversation over the
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'phone between Mrs. Howe and the Watts Hospital authorities.
page 371

~

STATEl\tIE.NT OF COUNSIDL.

Mr. Mays: When depositions were formerly taken in North
Carolina in this case on behalf of Mrs. Margaret Howe, a Mr.
Woollen was one of the witnesses who testified. After hh;
testimony was given and without my knowledge he w1·ote a
letter which subsequently was filed with the depositions as a
part thereof. This letter was not :filed with my consent; T had
no opportunity to cross examine Mr. Woollen concerning its
subject matter, and I wish to be on record in my opposition
to it and move that it be stricken from the record altogether.
Mr. Victor Bryant, Counsel for Mrs. Margaret Howe, according to the testimony heretofore placed in the record, wrofo
to Governor Futtrell a letter concerning the divorce proceedings of Dr. Howe in Arkansas, and there is a letter from
Governor Futtrell in the record, over my objection, in response to Mr. Bryant's letter. I believe I have already called
for a production of a copy of Mr. Bryant's letter to Governor Futtrell, and without waiving my objections to that
letter, I again call for the copy.
Counsel for Mrs. Margaret Howe stated that he would examine his files and furnish such letter to Mr. Mays if he could
locate same.
page 372 ~ :M:r. Sawyer expressly waived his signature to
the deposition taken.
page 373

~

DEFE.NDANT 'S EXHIBIT 1.

North Carolina,
Orange County.
THESE ARTICLES OF AGREEMENT, entered into between George Howe, of Orange County, North Carolina, and
Marg·aret F. Howe, of Orange County, North Carolina, this
the 15th day of August, l.935, WITNESSE:TH:
THAT WHEREAS, the said George Howe and Margaret
F. Howe were legally married several years ago and lived
together as man and wife until June, 1934, and being· unable
to further live together as man and wife, it is·mutnally agreeable that they shall each live separate and apart from tl10
other:
AND WHEREAS,

the parties to this agreement have
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agreed on a settlement of property rights and support, and
in compliance with this agreement, George Howe has conveyed by Warranty Deed to Margaret F. Howe the home in
which they lived and which is located near Chapel Hill, North
Carolina and known as the "Buttons". And in conformity
to the agreemnet hereto£ ore reached between the parties, the
said George Howe does hereby contract and agree to pay to
the said Marg·aret F. Howe one-third of any salary which he
mav receive in full discharge of any obligations which he i::;
"' t to support Margaret F. Howe by virtue of the marriage.
374 ~
The said George Howe and Margaret F. Howe
.
do he1~eby mutually agree to live separat(.:l and
apart from one another and in consideration of the sai.d conveyance of real estate to ber and the receiving of one-third
of any salary received by George Howe, the said Margaret
F. Howe, by these presence, does agree to release and relinquish all other right of support, all right of dower, and
any other rights which she may bave acquired against the
person or property of the said George Howe by vi.rtue of the
aforesaid marriage. She further agrees to relinriuish and
release the said George Howe of all and every right of suit
which she mig·ht have against him for support as long as
she receives one-third of his salary as hereinbefore set forth.
The said George Howe agrees to release the said Margaret
Fi. Howe of all and every rig·ht of courtesy and of the l'ig·hts
that he acquired in any property that she might have or at
any future time possess and all personal rights that he might
have acquired against her by virtue of the aforesaid marriage.
It is further mutually agreed that the said George Howe
and Margaret F. Howe shall li':e separate and apart from
the other to the same extent as if they had never been married and each shall in the future contract and be contracted
with independent of the other to the full extent
page 375 ~ as if they had never been married.
It is further mutually agreed that the execution and delivery of this instrument and the acceptance and
registration of the same shall constitute a complete separation of the parties hereto to the end, may do with his or her
respective property as he or she may see fit and that they may
seH, convey or otherwise dispose of said property free and
discharged from any claim or demand present or p1·ospective
which either mig·ht otherwise have by virtue of their marriage as herein before set forth.
.
I11 testimony whereof, the said George Howe and Margaret
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F. Howe have hereunto set their hands and seals this the
15th day of August, 1935.
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . (Seal)
............................. (Seal)
North Carolina
Durham County

I, ................ , a Notary Public of Durham County,
do hereby certify that Margaret F. Howe personally appeared
before me this day and acknowledged the due execution of
the foregoing Deed of Separation; and the said Margaret. F.
Howe befog by me privately examined separate and apart
from her said husband, touching her voluntary execution of
the· same, doth state that she signed the foregoing· Deed of
Separation freely and voluntarily withont fear or
page 376 ~ compulsion on the part of her said husband or any
other person and that she doth ·still voluntarily
assent thereto.
I do further hereby certify that I ha':e examined the foreg-oing· Deed of Separation and find that same is not unreasonable or injurious to Margaret F. Howe, but is, in fact, for
l1er best interest.
Witness my hand and notarial seal, this the
day of
August, 1935.
Notary Public.
My commission expires :
State of
County of

I,
, Notary Public of
, do hereby certify that Heorge
County, State of
Howe personally appeared before me this day and acknowledged the execution of the foregoing Deed of .Separation for
t}le purpose therein expressed.
Witness my hand and notarial seal, this
, 1935.

day of

• • •I• • • • • • • • • • • • • • • • • • • • • • • • • •

'Notary Public.

My commission expires :
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page 377

~

DEFEND~T'S EXHIBIT 2.
Little Rock
Aug. 14, 1935

Dear Bonner,
Thank you for your letter of the 9th Ang. I am glad to
have the news that an agreement is in prospect-just to encl
the discussion, because otherwise so far as I am concerned~
it would mean only what I am already doing.
One term you use--namely, '' a separation agreement''--puzzles a trifle. But si.nce are the one. who will draw it, I
know it will be properly taken care of. ·what puzzle~ is
whether that term implies any sort of waiving of the absolute divorce already granted. If it does weaken that at all,
then I would not be willing to sign it, of course. Look after
this point for me. If any term has to be used, perhaps on~
like this could be made: viz, ''financial settlement following
divorce". Think up the proper one for me.
I inclose an adµitional check to you for $10. I was not
satisfied with the one I gave you earlier, and meant to add to
it before this.
With best regards,
Sincerely,

GEORGE HOWE.
page 378

f

Many thanks for your kindness in forwarding
my mail. Continue to use the same address until
I notify you otherwise.
Will yon mail t11e inclosed letter for me 1 Thank you!
page 379 ~

DEFENDANT~S EXHIBIT 3.

North Carolina
Orange County
THESE AR,TICLES OF AGREEMENT, entered into between George Howe, of -Orange County, North Carolina, and
Margaret F. Howe, of Orange County, North Carolina, this
the .......... day of September, 1935, WITNESSETH:
THAT WHEREAS, the said George Howe and Margaret
-F. Howe were legally married several years ago and lived
together as man and wife until June, 1934, and being unable
to further live tog-ether as man and wife, it is mutually agree-
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able that they shall each live separate and apart from the
other;
AND WHE.RE.A,S, the parties to this agreement have
agreed on a settlement of property rights and support, and
in compliance with this agTeement, George Howe has conveyed by "\Varranty Deed to Margaret F. Howe the home
in which they lived and which is located near Chapel Hill,
North ·Carolina, and known as ·the ''Buttons''.
AND WHEREAS, as a further consideration or settle- .
ment of the claims of Margaret F. Howe against George
Howe, it has been agreed that George Howe will henceforth
pay monthly to the said Margaret F. Howe one-third of any
salary which he may receive, said payments to be
page 380 }- made irrespective of any divorce or separation
proceedings, and are to be in complete settlement
and discharge of any and all claims which the said Margaret
F. Howe shall have against the said George Howe.
NOW, THERE,FORE~· in consideration of the premises
and the further sum of Ten ($10.00) Dollars to each of the
parties in hand paid by the other, receipt of which is hereby
acknowledged, the said George Howe and Margaret F. Howe,
do hereby mutually agree that:
l. They will henceforth live separate and apart from one
another.
2. George Howe will henceforth pay monthly to Margaret
F. Howe one-third of any salary which he may receive, said
payments to be made irrespective of any divorce or separation proceedings between the parties to this agreement.
3. The payment of said sums by George Howe to Margaret
F. Howe will be in full satisfaction of all claims of every
nature whatsoever which Margaret F. Howe has or might
have against the said George Howe, and in consideration of
said payment the said Margaret F. Howe does hereby release
and relinquish all other rights of every nature whatsoever
which she has or may have acquired against the personal
property and the real property except that property described
in Deed Book .... , pag·e .... , Registry of Orange
page 381 ~ County, North Carolina, of the said Georg·e Howe,
all of which rights will be suspended so long· as
she receives the monthly payments as above set forth.
4. The said Georg-e Howe agrees to and does hereby release
the said :Margaret F. Howe from all and every right or claim
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of every nature whatsoever, including courtesy, which he has
or may have acquired in any property of the said Marg·aret
It,. Howe which she now has or mig·ht in the future acquire.
5. Margaret F. Howe being in excess of the age of twentyone years, wife of George Howe of .Orange County, North
Carolina, with his consent testified by his signature hereto,
enters herself as a free-trader from the date of the registration hereof.
6. Upon the execution and' delivery of this instrument and
the registration of the same, each of the parties hereto may
do with his or her respective property, including any real
estate now recorded in the name of either ( the Buttons property having heretofore been conveyed to and recorded in the
name of Margaret F. Howe), as he or she may see fit, including· the right to sell, convey or otherwise dispose of said
property free and discharged from any claim or demand
present or prospective which either party might otherwise
have in the prop~rty of the other. Nothing conpage 382 ~ tained in this paragraph, however, shall be construed as in anywise effecting the agreement to
make the monthly payments as se"t forth herein in paragraph 2.
IN TIDSTIMONY -WHEREOF, the said George Howe and
Margaret F. Howe have hereunto set their hands and seals,
this the ........... day of September, 1935.
. . . . . . . . . . . . . . . . . . . . . . . . (Seal)
........................ (Seal)

North Carolina
Durham County.
I, ................. , a Notary Public of Durham County,
do hereby certify that Margaret F. Howe personally appeared
before me this day and aclmowledged the due execution of
the foregoing Deed of Separation; and the said Margaret F.
Howe being by me privately examined separate and apart
from her said husband, touching her voluntary execution of
the same, doth state that she signed the foreg·oing Deed of
Separation freely and voluntarily without fear or compulsion
on the part of her said husband or any other person and that
she doth still voluntarily assent thereto.
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I do further hereby certify that I have examined the foregoing Deed of Separation and find that same is not unrea:
sonable or injurious to Margaret F. Howe, but
page 383 } is, in fact, for her best interest.
Witness my hand and notarial seal, this the
............ day of September, 1935

...................................
Notary Public.

My commission expires:
State of
County of

I, .......................... , a Notary Public of ............... .
County, State of ................. , do hereby certify that
George Howe personally appeared before me this day and
acknowledged the execution of the foregoing Deed of Separation for the purpose therein expressed.
Witness my hand and notarial seal, this ............ day of
September:, 1935..
.'

.. ......................... .
._

Notary Public.

My commission expires :
pag·e 384}

DEFENDA,NT'S EXHIBIT 4.

2. George Howe will henceforth pay monthly to Margaret
F. Howe one-third of any salary which he may receive, said
payments to be made irrespective of any divorce or separation proceedings between the parties to this agreement.
3. That the payment of said sums by George Howe to Margaret F. Howe will be in full satisfaction of all claims or
every nature whatsoever which Marg·aret F. HowQ has or
might have against the said George Howe, and in consideration of said payment the said Margaret F. Howe does hereby
release and relinquish all other rights of every nature whatsoever which she has or may have acquired against the
personal pro- ( ?) perty of the said George Howe, all of which
rights will be suspended so long as she receives the monthly
payments as above set forth. ·
4. The said George Howe agrees to and does hereby re-
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lease the said Margaret F. Howe of (from) all and every
right ( or claim) of every nature whatsoever, including courtesy, which he has or may ha'fe acquired in any property of
the said Margaret F. Howe which she now has or might in.
the future acquire.
5. Margaret F. Howe being in excess of· the age of twentyone years, wife of George Howe of Orange County, North
.
Carolina, with his consent testified by his signapage 385 ~ ture hereto, enters herself as a free-trader from
the date of the registration hereof.
6. Upon the execution and delivery of this instrument and
the registration of the same,. each of the parties hereto may
do with his or her respective property, including any real
estate now recorded in the name of either (the Buttons property having heretofore been conveyed to and recorded in the
name of Margaret F. Howe.), as he or she may see. fit, including the right to sell, convey or otherwise dispose of said
property free and discharged from any claim or cleed
(demand) present or prospective which either party mig·ht
otherwise have in the property of the other. Nothing contained in this paragraph, howe'!er, shall be construed as in
(N~te: The words interlined and enclosed in parentheses
in the above exhibit are the interlineations in pen or pencil
appearing in the above exhibit.)
page 386 ~

DE,FE,NDANT 'S E XHIBIT 5.
1

Victor S. Bryant

Claude V. Jones

BR.YANT & JONES
Attorneys and Counselors at Law
}.,our Twenty Trust Building
Durham, N. C.
September 12, 1935
Bonner Sawyer, Esq ..
Hillsboro, N. C.
Dear Bonner:
Yon did not send the ng·reement in the Howe matter and
I have, therefore, made the insertion in paragraph 3 on
page 2 which I think takes care of your suggestion. I have
rewritten page 2 and enclose it he1·ewith. I sent the original
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and a copy of this agreement to Mrs. Howe to be signed and
as soon as I receive it I will let you hear from me. In the
meantime if tJ1e insertion is not satisfaot.ory as I have made
it, please advise me immediately so tha.t I can advise Mrs.
Howe.
Respectfully yours,
(Sig'Iled) VICTORS. BRYANT
VICTOR ,S. BRYANT
VSB:M
Encl.
page 387

~

DEFENDANT'S EXHIBIT 6.
WATTS HOSPITAL
Durham
North Carolina
March 22, 1937

Mr. V. S. Bryant
420 Trust Building
Durham, North Carolina
Dear Mr. Bryant:
Mr. Margaret Howe of Chapel Hill asked me to give you
information as recorded in our business office on her admission to Watts Hospital in the spring of 1935. This information is as follows :
Name of Patient:
Address:
Relatives:
Render Bill to :
Admitted:
Discharged:

Howe, Mrs. George (Margaret)
Chapel Hill, N. C.
Dr. George Howe
Dr. George Howe
Mareh 19, 1935
"l\fay 2, 19·35

The bill was paid by Dr. George Howe.

Yonrs very truly,
(,Signed) L. M. EURE
L. M. EURE,
Asst. Supt. Watts Hospital
LME:k
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Iden. by Mr. Sawyer

North Carolina
Orange County
TIDS DEED, Made tl;lis 3rd day of June, A. D. 1935, by
George Howe of Orange County and State of North Carolina of the rfirst part, to Margaret F. Howe of Orange County
and State of North Carolina of the second part:
vVITNESSETH, That said George Howe, in consideration
of TEN DOLLARS AND OTHER VALUABLE CONSIDERATIONS to him paid by Margaret F. Howe the receipt
of which is hereby acknowledged, has barg·ained and sold, and
by these presents does grant, bargain, sell and convey to
said Margaret F. Howe, her heirs and assigns, a certain tract
or parcel of land in Orange County, State of North Carolina,
adjoining the lands of W. C. Coker and others, and bounded
as follows, viz:
BEGINNING at an iron stake on the West side of Button's Road, near the point where Button's Road enters the
Laurel Hill Road, and running· thence West with W. C.
Coker 's line 111.8 ft. to an iron pipe, a corner of Lot No. 4;
running thence South 20 deg. 30 min. West 176 ft. to an iron
stake ; running; thence Sou th 8 deg. 0 min. East, crossing
Button's Road 174.4 feet to an iron pipe, a corner of W. C.
Coker's property; runing thence South 87 deg. 30 min. East
225.4 ft. to an iron pipe another corner in "\V. C. .Coker 's
property; running· thence North 2 deg. 30 min. East 335 feet
to an iron pipe on the South side of Laurel Hill Road; running· thence, North 81 deg. 45 min. West 88.4 ft. crossing- the
intersection of Laurel I-Iill Road and Button's Road to the
beginning and being· Lot No. 5 of the property of W. C.
Coker, known as Button's Development on Rocky Ridege
fa rm as shown on map dated July 27, 1927, made under the
direction of T. F. Hickerson, Eng·. which plot is
page 389 ~ now on file in the office of the Register of Deeds
of Orang·e County in Plot Book 1, pag·e 92.
Tog·ether with tl1e right of Ingress and EgTess to the said
nroperty over Laurel Hill Road and Button Road as shown
on said map. Reserving, however, to W. C. Coker, his heirs
and assigns~ the right to keep open, maintain and use a road
known as Button's Road as it runs through the said lot as
shown on said map.
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BEGINNING at an iron stake, corner of George Howe's
lot and in the line of W. C. Coker, extending then South 8
deg. 0 min. East with W. C. Coker's line, 151.8 ft. to an iron
stake in Coker 's line; thence North 82 deg. and O min. East
201.1 ft. along· the line of VV. C. Coker to an iron stake in
Coker's line; thence North 2 deg. 30 min. East with Coker's
line, 112.1 ft. to an iron stake corner of Gleorge Howt,'s lot;
thence North 87 deg. 30 min. West 255.4 ft; along the line
of George Howe's lot known as Lot No. 5 of the Button's
Development to the first station, containing 0.64 acres as
shown by plot made by C. E. Feltner and approved by R.. M.
Trimble February 23) 1929.
See deed from W. ,C. Coker to George Howe dated March
26, 1929 and recorded in the office of the Register of Deeds
of Orange_ County in Book 91, page 531.
The above property is subject to a Deed o.f Trust executed
on June 30, 1928 by George Howe and wife, Margaret F.
Howe, to M. B. Utley, Trustee for The Bank of Chapel Hill
in the amount of $7,000.00. This Deed of Trust is duly re·
corded in the office of the Register of Deeds of Orang·e County
in Book of Mortgages 80, at page 137. There is a balance
due on this Deed of Trust of $4,500.00 which balance the
grantee herein assumes and agrees to pay as a part of the
consideration for this conveyance.
TO HAVE AND TO ROLD tl1e aforesaid tract of land,
and a.11 privileges and appurtenances thereto belonging, to
the said :Margaret F. Howe, her heirs and assigns to their
onlv use and hehoof forever.
And the said George Howe for himself and his heirs, executors and administrators, covenants with said
page 390 } Margaret F. Howe, her heirs and assigns, that he
is seized of said premises in fee and has right
to convey in fee simple; that the same are free and clear
from all encumbrances, and that he doe.s hereby forever warrant and will forever defend the said title to the same against
the claims of all persons whomsoever Except a balance of
$4,500.00 due on a deed of trust to l\f. B. Utley, Trustee for
the Bank of Chapel Hill which balance the grantee herein
assumes and agrees to pay.

IN TESTIMONY WHEREOF, the said George Howe bas
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hereunto set his hand and seal, the day and year first above
written.
GEORGE HOWE (Seal)
(Revenue Stamps affixed and duly cancelled).
State of North Garolina,
Orange County.
I, Bonner D. Sawyer, Notary Public, do hereby certify
that George Howe personally appeared before me this day
and acknowledged the due execution of the annexed Deerl
of Conveyance.
Witness my hand and notarial seal, this 3rd day of ,June,
A. D. 1935.
BONNER D. SAWYER, N. P. (Seal)
My commission expires J nly 5, 1935.
1page 391

~

State of North Carolina,
Orange County.

The foregoing certificate of Bonner D. Sawyer, a Notary
Public of Orange County, State of North Carolina, attested
by his notarial seal, is adjudged to be c.orrect. Let the instrument, with the certificates, be registered.
Witness my hand, this 3rd day of June, A. D. 1935.

E. M. LYNCH,
Deputy Clerk ,Superior Court.
(The foil owing appears on the back of the deed:

WARRANTY DEED
George Howe

to

Margaret F. Howe
Consideration

$10.00

Dated 3rd da.y of June, 1935
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Mr. Dou,qlas 1llcK ay.

Filed for registration on the 3rd day of June, 1935 at l :30
o'clock P. M., and registered in the office of the Register of
Deeds of Orange County, N. C. this 3rd day of June, 1935,
at 4 o'clock P. :M. in Book 100 of Deeds, on page 95, etc.

S. W. ANDREWS
Register of Deeds
Orange County.
page 392
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DEPOSITIONS FOR DE,F'ENDANT.
Filed in Clerk's Office April 30, 1938.

The deposition of Doug-las McKay taken before me, Margaret McFaddin, a Notary Public for the County of Richland,
State of South Carolina, and also Commissioner duly appointed by order of the Chancery Court of the City of Richmond, Virg-inia, pursuant to the agTeement hereto attached,
at room 302, Carolina. Life Building, Columbia, S. C., on the
23rd day of April, 1938, to be read as evidence in a certain
Chancery cause pending in the Chancery Court of the City
of Richmond, Virginia, wherein Margaret Flinn Howe is the
complainant and Ethel C. Howe, Executrix under the will
of George Howe, deceased, and in her own right, et al., are
defendants.
Present: Victor S. Bryant, of Durham, N. C., c.ounsel for
the complainant;
David J. Mays, of Richmond, Virginia, counsel for the
defendants.
page 393 ~

MR.. DOUGL.AS McKAY,
a. w'itness for the defense, was duly sworn and
kstirfied as follows :

DIR,ECT EXAMINATION.
Bv Mr. Mavs:
··Q. You a·re Mr. Doug-las McKay, of Columbia, S. C. and
have nracticed law there for many years, is that true Y
A. Yes.
Q. I believe that over a period of many years you have
hnd very close relationsllip with Mrs. Margaret 'Flinn Howe,
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Mr. Douglas McKay.
the plaintiff in this case. ·wm you state the nature of that
relationship?
A. Yes, I have known Mrs. Howe practically all of my
life and her family and my family have been very, very close,
and there has been a very close friendship between her and
me ever since I can remember.
Q. Are you at all acquainted with the defendant in the
case, Mrs. Ethel C. Howe1
A. No, I have never seen her that I know of.
Q. You will recall a conversation we had here in Columbia
about a month ago about the case. Do you remember at that
time I asked you for information as to the facts in the case
and you stated you would rather not discuss iU
A. That is correct.
Q. The refore, you have given me no information as a basis
of the testimony I am deducing this morning·?
A. That is true.
Q. It is true also, is it not, that you have been in conference with Mrs. Margaret Flinn Howe, the complainant, and
have, discussed the facts with her?
A. Yes.
Q. And that one of those discussions took place only this
morning, prior to the taking· of this deposition?
A. Yes.
Q. Mr. McKay, did you go to Little Rock, Arpage 394 ~ kansas, in the summer of 1934?
A. Yes. sir.
Q. What was the occasion of that journey?
A. My recollection is that it was in the early part of September, 1934. A very short time prior to my visit Mrs. Howe-,
had come to Columbia to talk with members of her family
and certain friends, I being among the latter, concerning a
letter that sbe had received from Dr. Howe announcing· that
he was at Little Rock and had instituted divorce proceedings. Mrs. Howe was terribly crushed apparently, in a very
nervous condition, but appeared to be tryirig to hold herself
tog·ether, and we had a number of conferences regarding the
situation from time to time. Mrs. Howe asked me to represent her a~ her attorney at sometime during that period,
and I refused to do so for obvious reasons. In the first place,
if it was necessary for her to be represented in Arkansas,
an Arkansas attornev .could do it far better than I could and
if there were subsequent developments, she would need a
North Carolina lawyer, and I also stated that I felt that in
my position of lifelong friend of hers and also a lifelong
1

1
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friend of her husband, George Howe, I would not care to be
employed. She and all of us were very much disturbed. After numerous conferences it was thought that possibly, if
someone could confer personally with George Howe that
some reconciliation might be worked out. In view of the
fact of my close friendship to each of them, and of the further fa.ct that I was no blood relation, it was concluded that
probably I was the best person to see Georg·e Howe. It was,
therefore, after several days or hours of consideration, oonduded that I should go to .Arkansas as a friend purely, and
in no way as an attorney for Mrs. Howe. I might say in
that connection that I was ready and willing to do anything
that I could. I did take the trip with a degree of embarrassment and felt as if I were on a rather quixotic. mission, :but of
c<mrse, I harboured the hope that something might be done,
and that was the reason of my trip to Arkansas.
page 395 ~ Q. I show you a photostatic copy of a letter
dated September 12, 1934, addressed to A. L.
Barber, sig11ed "Dougfas McKay", which photostat is filed
marked '' Exhibit ALB No. 1 '' with depositions taken before
Miss Frances Carmichael iJJ Little Rock, Arkansas, and subsequently duly filed in the Chancery Oourt of the City of
Richmond, Virginia, as of March 23, 1937. I ask you to look
at that exhibit referred to and state whether or not that is
a photostatic copy of your letter and whether or not that is
your signature?
A. Yes.
Q. I note from tha.t letter that you stated that Mrs. Margaret Howe was shocked at the information you had given
11er to the effect that Dr. Howe proposed to resign his chair
at Chapel Hill. Will you state the basis on which you gave
that information to Mrs. Margaret Howe?
A. In answer to that question I shall narrate briefly just
what happened on my arrival and subsequent to my arrival
at Little Rock. Upon arriving there I g·ot in touch with Mr.
Barber of the firm of Barber and Henry. I had quite a long
conversation with ·Mr. Barber and stated to him that I had
come to Little Rock as a friend of Mrs. Howe and Dr. Howe,
that T in no wise represented her as a.n attorney, but being
a lifelong friend of each of them, I had come in an effort to
c,ffect, if possible, a reconciliation. I ,vent into the history
of their married life as far as I knew it, explained the backgTound of each party and further explained a.nd emphasized
the friendship that really I had inherited for each party. By
'that I meant, each of the families for a long time back. I did
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feel a degree
embarrassment in coming. I felt that it was
rather a quixotic effort on my part and hoped that as a friend,
common to each of them, if anything could be done I mig·ht
be able to effect a reconciliation.
I asked Mr. Barber if he would have any objection to my
talking with Dr. Howe. I, of course, would have had no objection in the world to conferring with Dr. Howe
page 396 } in Mr. Barber's presence, but am under the impression that he sug·gested, after I stated what
my line of attempt would be, that he would rather prefer that
I talked with Dr. Howe by myself, and frankly, I thought
that the :better plan. So, he very kindly arranged a conference with Dr. Howe. I stated to Mr. Barber the idea that 1
had in mind was not at all an original one, but it was my
recollection that I had read a course prescribed by the
Swedish law for divorces. It was my understanding that when
a petition was filed in the Courts of that country, that the
parties were required to live tog·ether for a certain period
of time and if during· that period a reconciliation was not
effected, then the Divorce Decree, if it had merit, would be
gTanted, and that possibly by reason of that system or condition precedent to the gTanting· of that decree, the record
of divorces in that country was remarkably small; that it
was my purpose to urge Dr. Howe to withdraw or suspend
the proceedings whieh he had taken in Arkansas, go back to
Chapel Hil1, have them to make the attempt to live together
for a year; that if at the end of that time be still was of the
conviction that be should get a divorce, that Mrs. Howe
would not oppose it in any way; that that was to be the sngg·estion that I was going- to make to Dr. Howe and that was
the only purpose of my visit. He arranged the conference.
Dr. Howe came to my room. He was very cordial and graciou~ as always, and we immediately entered into a conversation about t11c matter wbic.h I had come to see him about. He
stated he was going on with his proceedings, 11e turned clown
m~r proposition in other words.
I, of course, felt deeply disappointed, but my mission then
wa8 a.tan end. In the course of our conversation, he stated
that he was going· to resig11 from the University of North
f'arolina. I must confess I was surprised at that, but I don't
rPcall that I even expressed surprise, because, frankly, I felt
tl1at I had done all that I could do and I would have been
embarrassed to have attempted to persuade Dr.
page 397 ~ Howe from leaving Chapel Hill. I had done all
that I could to attempt a reconciliation. We were
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tog·ether for several hours. We went out to dinner, but I
don't think we broached the matter of the divorce again. vVe
went over old times, and had a very delightful evening after
that, and I stayed over in Little Rock the next day, but did
not see ]\fr. Barber again. This letter was written after I
had returned home. Wben I returned home I told Mrs. Howe,
I think her sister, Mrs. ,Chisolm and her brother Smythe
Flinn, were present-they were all astounded at the news
I gave them that Dr. Howe contemplated resigning from
Chapel Hill. They felt that his life-work had been there and
that at his ag·e and in a rather delicate condition of health
that it would be a very serious thing for him to do. I believe
that answers your question.
Q. Did Dr. Howe indicate to you in any way what his plans
were after the divorc.e except for the matter of resigning from
the faculty of the University of North Carolina?
A. My very disfo1et impression is tha.t he stated that he
had no definite plans, but felt that he could get a position at
some other school in some other portion of the country. I
don't knmv 110w accurate this is and I cannot state it under
oath, but I eamc away with the impression that he had in
mind t1lu possibility of procuring·, if he resigned from the
University. a position, possi,b]y, at some high class preparatory ~c-11001. I cannot swear to that. It might have been all
my imagination.
CROSS EXAMINATION.

By Mr. Bryant:
Q. Mr. l\foKay, how .Jong have you practiced law Y
A. I have :been in active practice since 1910.

Q. And during that time, I believe, you have actively practiced in the Courts of this State and elsewhere, have you noU
A. Yes.
Q. How long- have you known Mrs. Howe and bow long·
had you known Dr. Georg-e Howe?
page 398 ~
A. ~Mr. Bryant, practically all of my life.
Q. I believe you were present at their wedding
in Columbia, were you not Y
A. Yes.
Q. Therefore, your trip to Arkansas was entirely in the
capaci(,r of a mutual friend rather than as an attorney?
A. Oh, absolutely.
Q. And did you make that clear to both Mr. Barber and
to Dr. Howe?
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A. Yes, perfectly clear, and also to Mr. Chowning. I forgot to bring out in my long answer a few minutes ago having gone to see Mr. Chowning.
Q. I believe you went to Mr. Chowning's office because
his firm represented the Pullman Company which was also
a client of yours~
A. Yes, I had gone to Little Rock, as I say, as a friend,
in an attempt to effect a reconciliation. "When I saw that was
impossible I got in touch with-I think it was this way, I
looked in a Martindale directory or some law directory and
when I saw Mr. Chowning represented the Pullman Company, as I represented them in South Carolina, I went to his
firm. I went to see Mr. Chowning· and explained to' him that
I was merely a friend of Mrs. Howe and of Dr. Howe and
I didn't know but that she might need someone in Arkansas
and that I was g·oing to recommend him to her in the event
she wished advice of an Arkansas attorney a.t any time, or
some representation. I discussed with him his charges and
explained to hirp. that Mrs. Howe was a woman of moderate
means and he was very nice and stated what they would be
and I told him I would go back and tell Mrs. Howe of my
conference with him and if she desired him to represent her
that she would communicate with him.
Q. I presume in your practice you are familiar with the
requisites for one party to an action to enter an appearance,
are you not ?
A. Yes.
page 399 ~
Q. Did you at a.ny time, either before your trip
to Arkansas or afterwards or during· your trip
to Arkansas in any wise enter an appearance for Mrs. Howe
or do anything to recog·nize the jurisdi0tion of the Arkansas
Court?
A. I had no authority whatever to do so, Mr. Bryant, and
RO far as I can see, even if I had had authority, I did no such
thing.
Q. Please state whether or not you at any time ever authorized Mr. Chowning or Mr. Barber or any other attorney
or attorneys to enter an appearance to recognize the jurisdiction of the Arkansas Court for Mrs. Howe 7
·
A. I did not do so and was utterlv without a.uthoritv to
do so.
.,
·
Q. Mr. McKay, after you left Arkansas and came back to
South Carolina, I believe you discussed the matter then with
Mrs. Marg"aret Howe and also with Mr. Smythe Flinn, her
brother, did you not 7
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A. Yes, and with Mrs. -Chisolm who I think was present
at all our conferences, Mrs. Howe's sister.
Q. Did you advise Mrs. Howe at that time that if she desired an attorney to represent her in Arkansas tha.t you would
reconunend Mr. Chowning f
A. Yes.
Q. Did Mrs. Howe, so far as you know, ever authorize
l\fr. Chowning to enter an appearauee for her in the Courts
of Arkansas?
A. I have no knowledge whatever a;bout that.
Q. Did you, after returning from Arkansas, contemplate
sug·g·esting to Mrs. Howe that she enter an appearance?
A. I cannot say that I did. What I expooted Mrs. Howe
to do was to rely entirely upon the advice of Mr. Chowning
if she saw fit to engage him.
. ..
Q. What was Mrs. Howe's physical and mental ·condition
at the time you returned to Columbia and acquainted her
with your trip to Arkansas!
A. ,She was terribly crushed and grief-stricken,
page 400 ~ very distracted. She talked about her troubles
and would repeat incidents and tell various
things about their married life. She was in a highly nervous
and excited condition.
Q. A~ I understand, when you ,came back and discussed
the matter with Mrs. Howe, her brother, Mr. Flinn, and her
sister, Mrs. Chisolm and acquainted them with the fact that
your mission as a friend had proven futile, it was Mrs.
Howe's purpose then to employ an attorney in Arkansas in
order that she might be advised by him a.s to just what, if
anything, should be done 1
A. That is correct. I think all through it was my impression that in all probability an appearance would be entered,
but I am not at all clear as to that. I think my.letter to Mr.
Ba1~ber indicates something of that .kind, but
I say, there
was nothin<r- that could be determined at that time, or nothing- tliat
ad anything to do with.
Q.
er your return from Arkansas a.nd your conversati01 i th Mrs. Howe did you then undertake to advise he1·
w· · reference to any legal aspects of the case?
A. Not at all.
Q. Therpfore, if it was at any time contemplated by you
or Mr. Smythe Flinn or Mrs. Howe that an appearance might
be entered the determina.tion of whether or not the appearance actually would be entered, as I understand it, is a matter
whieh was to be left completely to whatever course Mrs.

as
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Howe might take in handling· the matter with her attorney
in Arkansas?
A. That was my understanding.
Q. And I understand you to say that so far as you know
no appearance ever was actually entered in the case?
A. Certainly not by me, because as I have said repeatedly,
I had no authority whatever to speak for Mrs. Howe, except
in that first instance to attempt a reconciliation by living together again for a year.
,
Q. So far as you know was any sueh appearance ever entered by anyone else!
\page 401 ~ A. So far as I know, no.
Q. Now, Mr. McKay, yon say that when you
talked to Dr. Howe in Little Rock, you were told for the
first time that Dr. Howe contemplated resigning from the
University?
A. ~rhe first time I heard of such a thing was when he
told me that in my hotel room the night I conferred with
him.
Q. He didn't tell you that he had resigned, did he Y

A. No.
Q. As a matter of fact, he had not at that time so far as
you know, or never did at a later time, resign, did he!
A. That is what I have heard and that is my understanding.
Q. You mean that he never did resign Y
A. Yes.
Q. I believe at tha.t time M.rs. Howe was living in Chapel
Hill-that was her residence?
A. I think so.
Q. Now, in discussing Dr. Howe's future plans did he express any wish or desire as to where Mrs. Howe would live
in the future?
A. It is my recollection that he expressed the hope that
she would not go back to Chapel Hill.
Q. You have been to Chapel Hill, have you not?
A . .Yes.
Q. It is a rather small community?
A. Quite a. small close. community.
Q. Did Dr. Howe suggest that it might be embarrassing
after he had o:btained a divorce for both of them to live in
the same community a.s small as Chapel Hill?
A. I do not recall that he suggested that. I, of course,
gathered that.
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Q. How many conversations did you have with Dr. Howe
while yon were in Little Rock, Arkansas?
A. Only one. That extended, however, over a good many
hours.
page 402 ~ Q. Where was Dr. Howe staying· at that time,
if yon know 1
A. He was boarding·, as he expressed it, at a very quiet
and delightful place, he sta.ted, where he was quiet and could
come and go when he pleased.
Q. Did Dr. Howe at any time during this rather lengthy
conversation which yon say you had with him, indicate that
he expected to establish a residence in Arkansas?
A. No.
Q. Did he at any other time during any conversation that
yon ever had with him express such an intention?
..A. No, I never saw Dr. Howe again until in December of
that year when he came to Columbia. for the funeral of his
brother, at which time, he was a g·uest at my home and stayed
with us several days, but the questions of his plans or of his
divorce were never discussed a.t all.
Q. That was in December a.fter you saw him in September f
A. Yes.
Q. Where was he residing at that time?
A. He eame from Chapel Hill.
Q. You stated, !fr. M:-cKay, that yon were familiar with
Dr. Howe's family, did Dr. Howe have any family or kinsmen, or relatives living in Arkansas, or any friends or associates there that you know on
A. Not that I know of. Of course, I cannot say that he
did not liave them, but not that I know of.
Q. So far as you know, did he have any business interests
which would carrv him to Arkansas?
A. As far as i' know, no, but of course, in all fairness to
t.lia t question, I would not know.
Q. Mr. McKay, I believe at times you have had certain
funds left to Mrs. Howe to handle and invest for her, have
you not?
A. Yes.
Q. Did Mrs. Howe ever state to you that she
pag·e 403 } desired to withdraw a portion of her funds for
the purpose of using them in the construct.ion of
a home at Chapel Hill 1
A. Yes, Mrs. Howe advised me that they were buildirnr a
home at Chapel Hill and I had understood that she and Dr.
Howe were building a very charming place there-I would
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have to look up my records, hut I think it was about the
summer of 19-28, as far as I recall, I may be wrong in the
date-but she called on me for $300.00. They wanted to put
an extra bath room in the house that they were building. I
wrote her and told her it would have to come out of the
corpus of the estate, but that I would do my best to get the
money up. I think I rather encouraged her a little too much.
She came back with a subsequent letter to the effect that she
wantedl $500.00, so I scraped up the $500.00 and sent her, and
it was my understanding· it was to go into the house.
Q. I believe at other times you did at intervals, approximately monthly, send to her certain remittances, did you
not?
A. Over a period of a great many years I sent her $25.00
a month.
Q. Please state whether or not at her request you ever
sent those checks to Dr. Howe, any of them?
A. I think you have a letter that is evidence that she was
in Columbia, i think she was playing· in some play- .
(Witness shown letter by attorney for defendant.)
Yes, this is a letter of November 3, 1933. She was here
playing· a. part in some play at the Town Theatre and I tendered her her monthly check and she requested that I send
the check direct to George, so I wrote to George and sent
him that check. Now, ordinarily, Mr. Bryant, all of my checks
were made out to her and addressed to her at Chapel Hill.
Sometime, prior to this, I think several years, Dr. Howe had
expressed to me the hope that I would send these ·checks on
regular da.tes-

CWi tn es s shown letter by attorney for defenda.nt.)
Yes, this is a letter of 1st February, .1927. I had also
seen Dr. Howe at some time during tha.t period and he had
in person expressed the same wish. The reason for tha ·
was that I was somewhat irregular in sendi 0
page 404 ~ the checks on a specific date either by r
on
of absence from the city or being involve n the
trial of cases or things of that kind, you know the aistractions that a.re incidental to a lawyer's life, and he requested
me that I would send them on a regular date since, as he
told me, tl1ey buclg-eted and made it, as it obviously did, so
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much easier to handle their affairs if there was a definite
date on which payment of income could be expected.
Q. You knew Dr. Howe's signature, did you nott
A. Yes.
Q. I show you a letter dated February 1st, 1927, purporting· to he addressed from George Howe to you, is that a letter
which you received from Dr. Howe?
A. Yes.
Q. And is that Dr. Howe's handwriting!
A. That is his handwriting.
offers in evidence letter da.ted February 1st., 1927, addressed
'' Dear Doug-las'' and signed ''George Howe, and above ref erred to. Same is received in evidence and marked '' Exhibit D. McK. #1''.
Q. I show you what purports to be a letter dated November 3, 1'933, frqm you to Dr. Howe at Chapel Hill, did you
write that letter to Dr. Howe at Chapel Hill?
A. Yes, this is the letter that I was ref erring to.

l\fr. Brym1t offers in evidence letter above referred to and
described, dated November 3, 1933, and same is received and
marked " Eochibit D. lV+cK. #2".
Q. Mr. McKay, after the marriage of Doctor and Mrs.
Howe, please state whether or not at. various times during
their married life you had occasion to be in their home or
they to be in your home or whether you had occasion to see
them after they were married?
A. Yes, occasionally, Mr. Bryant. I saw Mrs. Howe a
great deal more than I did Dr. Howe, because she would come
here on visits to the family, but I have been in their home
at Chapel Hill, not the recent home, but I have
page 405 ~ the :first home that they had at Chapel Hill and
I, of course, have seen her and Dr. Howe together here in Columbia from time to time. We were all
verv close intimate friends.
Q. Please state from your observation whether or not they
appeared to be happily married?
A. So far as I ever saw they appeared to be most devoted
to each other.
Q. ]\fr. McKay, Mrs. Eason has testified in this case that
Mrs. Howe frequently drank to excess. I would like to ask
you please, if you have ever seen Mrs. Howe do such a thing?
A. Never to excess. I have, ·of course, from time to time
1
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throughout the years seen Mrs. Howe take a high-ball or a
drink, but nothing in the wor Id out of the way, any more
than my wife or any other lady does.
Q. You testified that Mrs. Howe ca.me to Columbia shortly
after receiving the first news that Dr. Howe contemplated a
divorce. Do you know anything a·bout what the condition
or state of her health had ,been during that summer!
A. Merely by hearsay. I had understood that she was in
quite a nervous condition, rather a break-down.
Q. ,vhen you went to Little Rock, did Mr. Smythe Flinn
accompany you to Little Rock?
A. No.
Q. Did he ever go back there about this matter!
A. Not that I know of.
·
Q. After you got hack from Little Rock, yon told him, I
believe, you testified, what had transpired out there?
A. Yes, I told him and Mrs. Howe and Mrs. Chisolm It
is my recollection they were all together.
Q. If he received any impression that Mrs. Howe would
file an appearance for the purpose of obtaining additional
time to file an answer do you know how he received such
an impression Y
A. No, unless-if he had such an impression'.'
pag·e 406 ~ unless it was gained from the letter I wrote on
September 12, 1\fr. Bryant. Of cour,se, I had no
authority to bind him at all.
Q. Mr. Mc.Kay, if Mr. Flinn received any such impression,
was not such an impression received as a result of the report that you made after returning from your trip?
A. I would assume so. Mr. Flinn is not a lawyer.
Q. What does Mr. Flinn dot
A. He is in the advertising· business.
Q. At the time you were in Little Rock did you make any
agreement or have any understanding· with anyone that Mrs.
Howe was to receive anv extension of time!
A. Oh, none in the world. That was entirely beyond my
authority.
RE-DIRECT EXAMINATION.
By Mr. Mays:
Q. Mr. McKay, yon testified that after your return from
Arkansas in 1934. you did not see Dr. Howe again until December, the occasion being the funeral of his ·brother. Was
tlrnt the late Wilson Howe?
A. Yes.
Q. You stated tlmt Mrs. 'Margaret Howe and Dr. George
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Howe always seemed devoted from your observation. Did you
have occasion to visit them at their home in Chapel Hill at
all after 1928 f
A. No.
Q. The refore, that impression was gathered from their
visits here I
A. Yes, principally. I had seen them together at Chapel
Hill on one occasion prior to that time, so it was their association here from which I gathered my knowledge.
Q. Were those visits that they made together to Columbia
c1uite frequent T
A. Not frequent, I would say.
Q. How lengthy were they?
A. Mr. Mays, I really could not say. Dr. Howe would
usually be I1ere only for a few days, as I recall. Of course,
he may ha.ve been here at times longer, but I just don't remember.
page 407 ~ Q. In response to a question a moment ago you
stated that you gathered that Dr. Howe intended
to return to Chapel Hill from Little Rock. Did he say anything to indicate that, or is that merely something that you
inferred 1
A. Mr. Mays, I don't recall. I gathered from Dr. Howe
that be was going· to resign from Chapel Hill, but I did not
understand that he had alreadv done so.
Q. I think you probably misunderstood me. You stated
in response to Mr. Bryant's question that you gathered that
Dr. Howe intended to return to Chapel Hill after his divorce
was granted in Arkansas. Was that something you merely
inferred or was some definite statement made by Dr. Howe
on which you base that answer?
A. Mr. ·l\fays, I do not 1·ecall. I am not trying to avoid
an answer, btit I do not recall that I stated that.
Q. Yes, you used the term you gathered that he intended
to do so and so, and I am trying- to clear that answer up?
A. I think it was pwba.bly an impression. I don't recall
anv definite statement of bis to that effect. He had not resigned, as I assumed, and I rat.her gathered that he was going: back to Chapel Hill, ,but of course, he had stated that
]1e was p;oinp: to resign, but when that was going- to take
place, I do not know.
Q. But you know of no definite expression from him on
that subject as to what his future residence would be?
A. As to what his future residence would be, no.
Q. You stated as trustee you f orwar~ed to Mrs. Margaret
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Howe $25.00 a month. Do you know what application was
made of this money-just how it was expended?
.A.. No.
Q. Did she ever state to you how the money was being
applied or expended!
A.. No.
page 408 ~ Q. Did she ever indicate to you in any way
how the money was going~ to be spent-the money
sent by you, except the $500.00 which she requested for a
specific purpose f
A.. No, Mr. Mays, I don't think there really would have
been any occasion for her to do so, but she did not.
Q. Did the amount appreciably exceed $25.00 a month at
any time except, of course, the $500.00 for the house?
A.. No.
RE-CROSS EXAMINATION.

By Mr. Bryant:
Q. Mr. Mays has asked you about the payments from this
trust fund, or this fund, approximately what is the amount
of that fund?
A.. I would say just approximately about $5,000.00.
Q. You don't think it would exceed that?
A. No, not with the depression in value of certain stocks
and so forth.
Q. Mr. McKay~ in response to a question asked yeu by Mr.
Mays, did Dr. Howe indicate to you that he had made any
arrang-ements whatsoever about giving up his position in
Chapel Hill¥
A. No.
Q. Mr. Me.Kay, yon say that when you went to Little Rock
you saw Mr. Barber before you spoke to Dr. Howe!
A. Yes, sir.
Q. After you obtained Mr. Barber's permission to talk to
Dr. Howe and did talk to Dr. Howe, did you then talk to Mr.
Barber any more?
A. Never a~ain.
Q. Mr. Barber testified that you told him that Mr. Flinn
and :M:rs. Howe and yourself were all very solicitous about
Dr. Howe leavin?: North Carolina and going to Arkansas to
live or to make his residence there, and that they wanted
him to come back to North Carolina and continue his work
in the University. Did you ever make any such statement
1
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to Mr. Barberf
A.. Mr. Bryant, Mr. Barber is very much mistaken. When I saw Mr. Bar:ber I had no idea
that Dr. Howe contemplated not returning to North Carolina, in the first place. In the second place, as a lawyer,
realizing how divorces were got, I never had any idea that
Dr. Howe was in Arkansas for any other purpose than to
establish a residence for the purpose of getting a divorce.
I think it may be, in justice to Mr. Barber, that he may have
confused some expression in my letter about the solicitude
that the family felt as to Dr. Howe going back to North Carolina, but a.t the time that I conferred with Mr. Barber, I
knew absolutely nothing about Dr. Howe not returning to
North Carolina.
RE-RE-DIRECT EXAMIN.A:TION.
By Mr. Mays:
Q. You stated that because of your experience as a lawyer vou assumed tha.t Dr. Howe went to Arkansas solelv for
t.hc purpose of a divorce. Was that statement based on
purely an assumption or was something stated to you that
lead you to tha.t conclusion.
A. That is just based on an inference.
page 409
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page 410}

EXHIBIT

D.7foK..~
Chapel Hill
Feb. 1, 1927

Dear Douglas:
Here I come again as amanuensis for Margaret. Her
check for January failed to arrive. No doubt it is in the
mail now and will c.ross this inquiry as the last one did. If
Ro, throw this in the waste basket. If not, it will merely serve
as a reminder. I know you will not think it an impertinence
if I suggest that, provided this suits the inflow of the money,
you fi:X 'on a. definite date each month for her check & mark
it on your regular working calendar. Then she could cmmt
on it turning up on some fixed date.
"\Ve were deeply sorry that you did not g·et back to town
before our departure. Mrs. Haywood Gibbs l1ad us over on
last evening & tried to get you. Better luck to us next time!
Kindest regards,
Yrs.
GEORGE HOWE
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page 411 ~

Columbia, S. iC.
November 3, 1933.

In re: Douglas McKay, Trustee for Margaret F. Howe.

George Howe, Esq.
Chapel Hill, N. C.
Dear George :
I had expected to deliver :Margaret's check to her here
but she asked me last night to send it direct to you, which
I am doing· herewith.
She covered herself with glory in the play. I regret that.
you could not come down.
With warmest regards to you, as ever
Sincerely and affectionately,

DOUGLAS McKAY.
DMcK:L
Encl.
page 412 ~ State of South Carolina.
County of Richland, ss
I, Margaret J\foFaddin, a Notary Public for the County of
Ric11land, State of South Carolina, and also acting under the
Commission from the Chancery Court of the City of Riehmond, State of Virginia, do certify t11at the foregoing deposition of Douglas McKay was duly taken before me pursuant
to notice and agreement, at the time, place and for the purpose mentioned in the fore going caption and was subscribed
before me by the witness, or Iiis signature waived thereto.
I do further certifv that I took the examinations and transcribed the same myself.
Attached thereto· are the commission issued to me from
t]w Chancer~r Court of t11e City of Richmond and also notice
and agTeemcnt in the above entitled cause.
I do further certify that the foregoing deposition was
tnken before me at the time and place and in the act.ion mentioned in the caption, the said witness having been first sworn
bv me that the evidence he should give in the action should
·be t11e truth, the whole truth, nnd nothing but the truth, and
said examination was taken in the presence of the aforenamed attol'neys for the complainant ancl the defendants.
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111rs. C. W. Bain.
Given under my hand and notarial seal this the 29th day
of April, 1938.
(Seal)

:MARGARET McFA:DDEN,
Notary Public and Commissioner.

My Commission expires at the pleasure of the Governor.
page 413

~

DEPOSITIONS FOR COMPLAINANT FILED
IN CLERK'S OFFICE JUNE 13, 1938.

Depositions of Mrs. C. W. Bain, et al., taken before me,
J. A. Warren, Commissioner appointed by the Chancery
Court of the City of Richmond, pursuant to notice duly given,
at Carolina Inn, Chapel Hill, North Carolina, on the 5th
day of ]\fay, 1938, a.t 9 :30 o'clock, to he read as· evidence on
,behalf of Margaret Flinn Howe in a certain chancery cause
depending· in the Chancery Court of the City of Richmond
wherein Margaret Flinn Howe is complainant and Ethel C.
Howe, Executrix under the Wi11 of George Howe, deceased,
and in her own right, and others, are defendants.
page 414

~

page 415

~

Present.: Victor S. Bryant and R. E,. Peyton,
,Jr., Counsel for the Complainant.
David J. :Mays, Counsel for the Defendant.
#1, MRS. C. W. BAIN,
being first duly sworn, deposes and says :

DIRECT EXA!MINATION.
Mr. Bryant:
Mrs. Bain, I believe your ]msband's name was Dr. C. W.
Bain?
Yes.
And for quite a while he was connected with the University of North Carolina, was he not?
Yes.
In what capacity?
He was Professor of Greek, head of the Greek Department.
Do you know Mrs. Margaret Howe?
Yes, I know her well.
How long Jmve you known her?
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Mrs. C. W. Bain.
I knew her in South Carolina, and she was married while

I was there, and then we knew her here. She helped us to
get established in Chapel Hill.
Was your husband connected with the Department of Greek
in the University of South Carolina?
Yes, he was Professor of Ancient Lang1.1ages in the University of South Carolina.
page 416 ~ How frequently have you seen Mrs. :Margaret
Howe during· the few years prior to 1934 and
1935?
Well, now, I don't know what year-I cannot remember
what year that she came back here, but I knew her intimately
throug·h all that time.
You mean from the time she came to Chapel Hill from New
York!
From New York.
Until the present time!
Yes, through all.
So that during the years prior to 1934 and 1935 you knew
her intimately in Chapel Hill?
Yes, I did.
There bas been some testimony to the effect that Mrs.
Howe during that period drank very frequently and immoderately, can you make any statement of your own knowledg·e with reference to that?
I can truthfully say that I never saw any indication of
anything of the sort in the times that I have seen her in all
that time that I knew her and I knew her very well.
Please state whether or not you were a frequent visitor
to her home?
I was.
pag·e 417 ~
And whet11er she was a frequent visitor in your
hornet
Yes, she was.
Did you at any time during your visits to her home when
Dr. Howe and Mrs. Howe were present see any evidences of
family discord or trouble?
No, I did not.
I want to ask you this question, Mrs. Bain. Please state
v.rhether or not at the times you saw Dr. and Mrs. Howe tog·ether they appeared to be happy?
Thev did. You mean before she went to New York?
No, ·after slie returned from New York.
Yes, they did. I think they seemed to be, the times that
I saw them, they were gardening. I was there at dinner, and
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R. B.. Downs.
they were gardening· together and making a beautiful home
there together.
·
No cross examination.
.And further this deponent saith not.

.............. ....... ..
,.

~

#2, R. P. DffWNS,
being· first duly sworn, deposes and says:·
page 418

~

DIRECT EXAMINATION.

l\Jlr. Bryant:
·what are your initials?
R. B. Downs.
Are you connected with the University of North Caro·
lina?
I am librarian at the University.
Did you know Dr. George Howe7
Yes, I did.
Please state whether or not Dr. Howe had a library!
Yes, he hacl a very excellent classical library.
I ask you whether or not Dr. Howe ever made any state ..
ment to you concerning the disposition of that library T
The only statement he ever made to me was in 1933. I
looked up the date this morning·. He called me on August
27, 1933, and asked me to come out to his home, and he wanted
to g·ive the library some books at that time. He selected
about two hundred volumes that he said he had no immediate
use for and gave those to the library and told me on that
occasion that the rest of his library would go to the University eventually, that he wanted to see them given to the
University Hbrary.
Do you recall whether Mrs. Howe was present at that time?
Mrs. Howe was present a.f that time.
·
page 419 ~ Did she demur or dissent?
No, she rather urged him to go ahead with his
plans for giving the library to the Unhrersity.
OROSIS EXAMINAT'ION.

Mr. Mays:
Did you have any further con'1'ersations with Dr. Howe
a.bout donating the library?
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Lemuel Carson.
Not about donating the library. I did see him in the
library from time to time after that. He came in to help us
put on exhibits of books, etc. but I did not talk to him any
further about the library, thinking that was settled more or
less.
RE-DIRECT EXAMINATION.

Mr. Bryant:
Did Dr. Howe at that time make any statement relative
to the disposition of any of the remainder of his personal
property!
No, he did not.
Do you recall whether he made any statement with 1·eference to having· made any wilU
No, I don 't think he mentioned that he had made a will or
that he was including the library in any will, just his intention of giving it to the University.
page 420 ~ I am afraid I did not make myself quite clear.
What I meant to ask was whether or not at that
time or any other time you heard him make any statement
with reference to the disposition of any of the remainder of his personal property so far as Mrs. Margaret Howe was concerned f
No, he did not.
And further this deponent saith not.
R. B. DOWNS.
,:

#3, LEMUEL CARSON,
being :first duly sworn, deposes ancl says :
DIRECT EXA.MINA.TION.

Mr. Bryant:
Mr. Carson, what is your namef
Lemuel Carson.
You live in Chapel Hill?
No, sir, I live four miles in the country.
That is in Orange Countyf
Yes, sir. .
Four miles in tJw conntry from Chapel Hill?
Yes, sir.
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Lemuel Carson.
Are you a married man!
Yes, sir.
Have you any children?
page 421 ~ Yes, sir.
How many!
Five.
What road do you live on?
Farrington Road.
Is this. road that you live on a county road?
It is kept up by the county, yes, sir.
Mr. Carson, did you know Dr. George Howe?
Yes, sir.
How long did you know Dr. Howe?
About twenty years.
What business are you engaged in?
Grocery business, delivering groceries.
Who are you connected with now? Who do you work.with?
Mr. Fowler.
And I believe he runs the Model Market?
Model Market.
How long- have you been in your present occupation Y
I have been working there nine years.
And before that you engaged in the sameThe same business over twenty years.
Mr. ·Carson, did you know Mrs. Eason?
Yes, sir.
Where did you ;first see her?
At Mrs. Bain 's.
page 422 ~ Did you ever see her anywhere other than Mrs.
Bain's?
Yes, sir.
Did you ever see her at the Carolina Inn?
Yes, sir.
What was the occasion of your seeing her at the Carolina
InnY
"'\Vell, I brought fruit and wines and stuff, delivering to
her.
I believe at that time it was legal to sell wines in No-rth
Carolina?
Yes, sir.
Did you make these deliveries to her room in the hotel?
Yes, sir.
Please state whether or not at any time you made any of
these deliveries to her-to Mrs. Eason 's room at the hotel yon
saw any man in her room?
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Lemuel Carson.
Yes, sir.
Who was the man in her room 1
Dr. Howe.
On how many different occasions did you see Dr. Howe in
Mts. Eason 's room at the hotel T
Three different times.
Was anyone in the room other than Dr. Howe and Mrs.
Easonf
No, sir.
page 423 ~ Will you please tell us what year this was?
1934.
I would like to ask you to describe how Mrs. Eason was
•
dressed Y
She had a robe on.
Explain what you mean by that?
Well, it was just something to pull around.
You mean in the nature of a kimonof
Yes, sir.
Could you tell whether or not she had on any clothes other
than the kimono f
No, sir, I could not.
What time of day or what times of day did you make these
visits?
It would be around nine or nine-thirtv.
In the morning,
.,
Yes, sir.
Mr. Carson, did Dr. Howe own an automobile?
Yes, sir.
Mr. Mays : I wish to object to this entire line of testimony
as this testimony should have been introduced in chief rather
than in rebuttal, and a motion will be made to
page 424 ~ strike out all these questions and answers and all
other questions and answers of like character.
Did you know Dr. Howe's automobile?
Yes,· sir.
'Mr. Carson, did you ever see Dr. Howe's automobile out
on the Farrington Road a.t any time during the year 1934?
Yes, sir.
"Wbat time of day or night did you see the automobile on
that road Y
·wen, at ni~ht it would be about twelve o'clock.
Was it parked or in motion Y
Parked, yes, sir.
Was anyone in the car with Dr. Howe¥
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Leniuel Carson.
Yes, sir.
"\Vho?
Mrs. Eason.
Did you ever go up to the car at night when you saw it
ili~?
.
I come very near stopping· one night and I seen what was
happening and I drove on.
,vhat was your purpose of stopping t
I thought he might be out of gas or have car trouble.
You lmew it was Dr. Howe's car I
Yes, sir.
Will you please state what you saw ,vhen you
page 425 } approached the car 7
Well, they were hugging and kissing.
·where was Mrs. Eason sittingf
Sitting in Dr. Howe's lap.
l\1r. Carson, did you see a similar performance on the part
of Dr. Howe and Mrs. Eason on more than one occasion?
About six altogether.
About six occasions all together?
Yes, sir.
And what time of day or night would this be?
"\Vell, there was one on Easter Monday between two and
three o'clock.
At nightT
In the afternoon.
And as to the remainder of the times 1
Yes, sir.
WhenT
It was around 1 :30 at night.
,vhy were you out there on the road a.t that time f
"\Vell, I would go to the theater and be probably twelve
o'clock, and then go to the midnight show and be later than
tha.t getting out of the show and I would be gopage 426 ~ ing home and they would be out there.
Mr. Mays: I move to strike out the testimony of this witness.
CROSS EXAMINATION:.

Mr. Mays:
Do you spell your name Carcon or Carson 1
s-o-n.
What room did the lady whom you described occupy at the
Carolina Inn?
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Lemuel Carson.
1
-

I don't know just exactly the number.

What floor was it on?
Third floor.
In what part of the building?
Back on this end.
Could you describe it without pointing so I could have it in
the record T What side T Is that north, east, south ·or west 1
That is on the other side.
That sou th?
Yes, sir.
Did you know Mrs. Eason 's son?
:No, sir, I didn't know him at all.
Did you lmow whether he was living here in the Carolina
Inn at that time Y
No, sir.
page 427 ~ What did Mrs. Eason look like!
"\Vell, she was a low chunky lady.
Can you describe her in any more detail than thaU
No, sir, I cannot.
Would you know her if you saw her f
Yes, sir.
Was she fair or dark or redhaired or what¥
Fair, kind of sandy hair.
About how old a woman was she Y
Well, I would imagine she was around 35 or 40 years old.
Did anybody go with you to the room when you made those
deliveries t
No, sir.
Did you go into the room or to the doorf
I went to the door and knocked.
You did not go in the room Y
No, sir.
Do you know whether anybody else was in the room on those
occasions?
· Nobody but her and Dr. Howe.
Did you go in the room Y
No, sir.
Then you say positively there ,·vas no one else
page 428 ~ in the room~
No, sir, wasn't.
You can say positively no one else was?
No, sir, I can say positive no one was in there but them
two.
Although you did not go in the room at all?
No, sir, I just went to the door and set it down.
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Lemuel Carson.
Was anyone with you on any of the occasions when you saw
Mrs. Eason and Dr. Howe on the Farrington Road¥
No, sir.
All by yourself Y
Yes, sir.
On each of those occasions?
Yes, sir.
·when did you first tell anyone of what you saw on the Farrington Road?
It has been about six months ago since I was talking to Mrs.
Howe about it.
She looked you up, I suppose f
No, sir.
How did you happen to get in touch with her?
Well, I delivered her groceries here at the Inn,
page 429 r milk, oranges, grapefruit juice, Mrs. Howe and
Mr. Howe were nice to me and I thought I wonld
tell Mrs. Howe what happened.
You told her for the first time about six months ago Y
Yes, sir.
w·hy did you wait so long?
Well, she looked like she was worried about something and
I did not know what it was and I asked her and she told me
what it was all about, said she was in trouble, and I just told
her what I told you gentlemen here.
Had you ever told anybody what you have told here before?
No, sir.
Had not told your wife anything about it?
No, sir.
Had you seen Dr. Howe with any other person under similar circumstances?
No, sir.
,·;vas it a moonlight night or dark night, or what was the
weather w·hen you saw them parked on the road?
It was moonlight twice and dark the next time.
How could you identify either of them positively in the
·
night?
vVell, my lights shined right up in the bank of
page 430 ~ his automobile.
So you stopped there?
No, I didn't stop. I drove right on beside them. It is a
little narrow road, just wide enough for two cars to pass. I
did not stop plumb still. I seen what they were doing and
didn't stop.
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Lemuel Carson.
Can you drive fast on that road?
No, sir, you have to go slow.
Is it a winding road¥
Yes, sir.
What kind of surface?
Just gravel, top soil.
You were driving rather slowly on those occasions¥
No, around twenty all the time, that is about my gait of
driving, twenty and twenty-five.
They were simply sitting there in the way you described
and remained in that position?
Yes, sir, and didn't move when I ,·vent by at all. They just
kept right on.
How long had you known Dr. Howe!
About twenty years.
No one was with you on any of those trips?
No, sir.
No one was with you at any time when you saw
page 431 ~ them under those circumstances?
No, sir.
Your family were all at home T
Yes, sir.
You went to the movies by yourself?
Yes, sir.
1Vhat kind of car was Dr. Howe driving?
Buick.
How far were they on this road from the main highwayf
About two miles.
·
In which direction was the car pointing?
This direction.
South?
Yes, sir.
,Vhich direction was it toward the main highway, north or
south?
North.
ere they always parked in the same place f
Parked in the same place.
Pointed the same way Y
Same way.
On which side of the road Y
Right side going yonder way.
How much travel is there on that road¥
There is lots of travel because there are about
page 432 ~ sixty families lives out on that road. All of Mr.
June Sparrow's people live out there and they
are traveled lots of times.
·

,v

Margaret F. Howe v. Ethel C.. Howe, Exe'x.

I

305

Lemuel Carson.

.A.bout what time of year was it 1 You said this happened
on six occasions Y
One time was Easter Monday, and I just could not tell exactly the other times it did happen.
How do you happen to recall Easter Monday!
Well, I get off Easter Monday in the afternoon and take
the rest of the day for a holiday, and I was going home at
this time.
How close together were they, these occasions you described 7
·well, I would say sometime it would be twice a week and
the next time it would be probably a month, that is, the last
time I saw him.
Did you hear of any other comments from people who were
traveling that road of this same character you are makingf
No, sir.
Nobody else saw them as far as you know Y
No, sir. ·
You never heard any kind of comment at all f
No, sir.
So it was about the fall of last year you first
page 433 ~ told Mrs. Margaret Howe about it 7
Yes, sir.
She was living here at the Carolina Inn at the time?
Yes, sir.
Did you ever go back on the same day or night when you
had seen them parked to the place where they were parked?
Nio, sir, I didn't go back at all.
·
How many times did you stop as you went by f
I didn't stop still nary time. I seen what they was doing
and l just kept driving along.
eren 't you surprised they simply sat there when you
passed?
I figured that was their business and not mine.
You were rather surprised?
Yes, sir, it certainly did.
Do you remember how Mrs. Eason was dressed on those
occasions?
No, sir.
How was Dr. Howe dressed?
He had on gray clothes, gray suit twice I know.
Were there any persons in the back seat of the car or did
vou look there?
·· Single seated car.
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Lemuel Carson.
page 434

~

Nobody else but those b\rof
No, sir.
Was anybody standing near the car, or do you

knowY
No, sir, there was not.
What did Dr. Howe say to you when you asked him if he
was out of gas f
I didn't ask llim anything at all. I just thought he was
having car trouble but I seen who it was and seen the actions
and so I just kept going.
He never spoke to you at all?
No, sir.
Mrs. Eason never spoke to you 6l
No, sir.
You said nothing to them?
No, sir.
"\\Till you tell me again the exact location of that car, wI1ere
was it with reference to the main highway¥
.Just about two miles from the main highway.
How was it parked on the side of the road¥
The right-hand side of the car was very near into the ditch
and the other two wheels were sitting up on the side of the
road.
That left plenty of room for others to pass 1
Yes, sir.
Could you pass without slowing up f
page 435 ~ No, sir, you had to slow up some to pass.
About how often would yon say cars pasRed
along there f
Practicaliy every three or four hours, or four or five hours,
something like that.
Between the time that the cars passedf
Yes, sir.
I understood there are about sixty families there'?
Yes, sir, you seeThey must have passed more often?
If they had to come to town or anything.
vVas there any place around there they could have puiled
off from the road at all f
Yes, sir. they were standing as close to a driveway as to that
cedar. Thev could have pulled down into the woods.
You were.,rather surprised that Dr. How·e should pick sncT1
n spot?
I certainly was.
And reneatedly pick such a spoU
Yes, sir.
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Lemuel Carson.
Did you express that surprise to anyone?
N1-0body but Mrs. Howe.
Have you ever been in any kind of serious trouble at all 1
No, sir.
page 436 r About how often did you go to Mrs. Eason 's
room?
I went there about three times, the only time she ever ordered anything.
And what time of day or night was that?
Around nine or nine-thirty in the morning.
You were never there at any other time?
The last time I went it was between three-thirty and four
o'clock in the afternoon.
Was that a fourth time or the third time?
That was the third time.
That was the only three times 1
That I ever went, yes, sir.
Which occasion was Dr. Howe there?
Each time.
How long did you remain?
No longer than I could set the stuff down and walk away
from the door.
What were you delivering there?
Wine, oranges and grapefruit juice.
Where had you seen Mrs. Eason except at the Carolina
Inn?
. .A. t Mrs. Bain 's.
How often had you seen her there?
About four tinies there, and I saw her at Mrs.
page 437 r Howe's several times.
Were you at Mrs. Howe's at night or in the daytime?
In the daytime when they would have a party or something
like that.
Was that 1934, too?
Yes, sir.
About what time of year Y
.Just about this time of year, the early part of the summer.
You didn't go out there at night at all?
No, sir.
Was Dr. H°'·ve there on those occasions?
Yes, sir.
What was the surface of that county road? I understood
you to say it was gravel?
Gravel and top soil.
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Lemuel CarSO'l1,.

Dr. Howe could hear you coming for some time before you
got there, wouldn't you say?
Yes, sir, he could have.
You had your full driving lights on f
Yes, sir.
On each occasion?
Yes, sir.
And there was no effort made by them to get
page 438 ~ separated on the seat at all 1
No, sir.
Not the slightest effort?
No,~.
.
You knew Dr. Howe was a member of the faculty of the
University of North Carolina?
Yes, sir.
Could you possibly figure out his conduct in not getting
apart from Mrs. Eason on those occasions?
Nb, sir.
Not anything the matter with his hearing as far as you
knew?
No, sir.
Nothing the matter with Mrs. Eason's as far as you knew!
No, sir.
She seemed to hear all right when you were delivering
things?
Yes, sir.
Yet you were utterly amazed they should continue to sit
there?
Absolutely.
Yet you expressed that amazement to nobody¥
No, sir.
Didn't tell your wife about it?
page 439 ~ No, sir.
Didn't tell your wife you had seen somebody in
that situation even without mentioning the name?
No, sir.
,Vhat did Mrs. Howe say to you that caused you to tell her
this story?
vYell, she looked like she was just tore all to pieces about
something and I said '' Mrs. Howe, looks like you are worried
about something" and she said "Yes, I am", and I said "what
is your trouble~" and she says "Have you not heard what I
got into?" and I said "no, I have not" and she said "I reckon
you heard that Mrs. Eason is suing me for everything I have
got, trying to take everything I have got away from me'' and
I said '' no, I certainly have not'' and she said '' if you have
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Lemuel Carson.
got anything yo~ can help me with that you have seen anywhere, I would hke for you to help me."
Did she tell you what it was she would like for you to tell
her about?
No, sir, I told her.
'Did she give you any kind of idea as to what she wanted or
needed to know?
No, sir.
page 440 ~ Did she tell you why she expected you to know
something about itt
No, sir.
Just came out of a clear sky t
Yes, sir.
Did Mrs. Howe tell you what Mrs. Eason was suing her for 1
No, sir.
But said she was suing her?
Yes, sir.
·was trying to take everything Mrs. Howe had?
Yes, sir.
You are positive of that, that Mrs. Howe told you thaU
Yes, sir.
RE-DIRECT EXAMINATION.
Mr. Bryant:
,Vhen you delivered these groceries and merchandise to
Mrs. Eason 's room a.t the hotel, where did you put them when
you delivered them?
The door would be open and I would just set them down in
the edge of the door, go and set them down inside on the
floor.
If there had been anyone in the room other than Mrs. Eason
and Dr. Howe were you in a position where you
page 441 ~ could have seen f
Yes, sir.
You say Mrs. Howe did not discuss any of the details of this
litigation with you?
N-0, sir, not a thing in the world.
Mr. Mays asked you if you had ever had any serious trouble
of any kind, have you ever been in Court f
No, sir, I have never been in court except just for speeding
and they did not have me up for that.
How ma.ny times was that?
One time.
How long ago has that been?
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Dr. R. A. Ross.
That has been just about six months ago. I was coming out
of Durham and they pulled me in your own county.
That is the only time¥
·
That is the only time.
You ever had any case in court or trouble of any kind Y
Of course I have been ··tnesses several times.
And further this
LEMUEL CARSON.

page 422

~

#4, DR. R. A. ROSS,
being first duly sworn, deposes and says :
DIRECT EXAMINATION.
J

Mr. Bryant:
Your name is Dr. R. A. Ross, is it noU
That is right, sir.
Doctor, you practice in Durham,. I believe f
That is right.
And what is your specialtyf
Obstetrics and gynecology,-diseases of women.
Dr. Ross, did Dr. Howe bring Mrs. Margaret Howe to yonr
office during the spring of 1934 Y
Yes, sir.
Did you examine Mrs. Howe at his request Y
Yes.
After making your examination, did you discuss, did Dr.
Howe discuss with you the question of taking a trip?
No, sir.
Or a vacation, whether it would be safe for him to take anv
vacation f
.,
No.
After your examination of Mrs. Howe did you advise any
surgical treatment?
.
No, sir, not at that time. You are talking about
page 443 ~ the first examination?
.
Did you at a later time advise surgical treatment?
Yes, sir, that was probably-I forget-maybe a year-six
months or a yeal' later, I saw her in Chapel Hill for a tumor
of the breast and at that time T did advise hospitalization and
operation.
Did you discus~ her condition with Dr. Howe at that time°!
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Not in Chapel Hill. I did later. I am sure that ,vhen I saw
her she was at home by herself at the time she had this tumor
of the breast. I discussed with him later the necessity of
operation.
·was she operated on f
Yes, sir.
·where?
At Watts Hospital in Durham.
"\Vere you present when she was admitted!
Yes, sir, I was present when she came into the hospital.
·when was that approximately?
I did not bring the hospital records' with me, Mr. Bryant.
Can you tell what year it was?
1936, I think, or 1937. I have forgotten which.
page 444 ~ I could get the hospital admission slip if it is
necessary.
Let me refresh your recollection and ask you if you know
whether it was in March of 1935 f
I could not be positive of the date, Mr. Bryant. It is a matter of recollection and I know this, that the day that she was
admitted to the hospital-I talked over long distance the day
before to Mr. Howe and told him when to come to the hospital
and I would meet them there. They came, not to the front entrance but to the private floor entrance, and I met them as
they got out of the automobile, Mrs. Howe and Dr. Howe ancl
her sister, and I went upstairs with them and put her to bed
and stayed with her until she was comfortable, and I know that
was the admission hut the date, I am not positive, because I
have not looked at the record.
You say Dr. Howe brought her over?
Yes, sir, they drove up under the porte-cochere there.
Did Dr. Howe go to the office-admitting office of the hospital?
He went down the stairs with the admit.ting
page 445 ~ clerk. I don't know where they went from there.
I stayed up there with Mrs. Howe. I told the
clerk I w·anted her admitted directlv to the room rather tha11
go through the front and walk do~ n there, and it would be
just as expeditious and that is a custom they do very often,
the admitting clerk comes up and then the financial arrangements are made at the office.
How did you introduce Dr. Howe and Mrs. Howef
I said Mrs. Howe is in here and this is her husband, Dr.
Howe, and then they left.
What, if anything, did Dr. Howe sayt
1
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I don't remember him saying anything.

CROSS EXAMINATION.
Mr. Mays:
Did you advise any other operation than the one you described 7
No, sir.
Did you make a thorough examination of :Mrs. Howe in

1934?

I did on her first trip there, yes, sir, I did.
Was she' quite normal at the time you made that
page 446 ~ examination 1
I found no physical, nothing physically wrong,
no, sir. She was disturbed-I would not say disturbed, she
was upset, that sort of thing; and the general physical examination, there was nothing significant that I found.
Had she been a somewhat younger woman would you have
advised an operaton?
N:o, sir, I would not.
I understand yon know nothing of what Dr. Howe said to
the admitting clerk or just what was done in the office?
I do not.
I understand you introduced him to the admitting clerk as
Mrs. Howe's husband 1
Yes, sir.
as that statement yours and no one else's?
Now that statement was mine. I don't know w·hat anybody
else's was.
Did you ever examine Dr. Howe T
No, sir, I don't treat men.

,v

RE-DIRECT EXAMINATION.
Mr. Bryant:
·was that the time that Dr. Howe brought Mrs.
Howe to ·watts Hospital after he had been to
Arkansas?
That was in-yes, that was after he was out of town, after
his absence for some time because I had been treating Mrs.
Howe during that summer and winter for some time and she
had been coming over.
Were you treating Mrs. Howe during the summer of 1934
at the time Mrs. Howe did go out of townt
page 447

~
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Yes, sir, continuously, from the first time I saw her untilwell, the present time.

Did Dr. Howe ever advise you where he was going that
summer?
Ni<>, sir.
And further this deponent saith not.

#5, MRS. H. M. BURLAGE,
being first duly sworn, deposes and says:
DIRECT EXAMINATION.
l\fr. Peyton:
,vhere do you reside f
1'Te live just out of Chapel Hill on the Durham highway.
How long h~ve you been living in Chapel Hill 1
This is our eighth year. I was trying to figure out. I am
not very good on figures. I think we came here
page 448 r in the fall of 1930.
Is your husband Dr. Burlage in any way connected with the University of North Carolina and if so, in
what?
Professor of Pharmacy in the School of Pharmacy.
How long have you been living in Chapel Hill?'
They were about the first people in Chapel Hill who called
on us and entertained us and did everything in the way of
getting us acquainted. They were our very oldest friends in
Chapel Hill.
·
Do I understand that you were quite intimate "'ith both Dr.
and Mrs. Howe f
Yes, I became acquainted with Mrs. Howe through some
dramatic club work the very first fall, two or three months
after we came, and they immediately proceeded to entertain
us and take us sort of under their wing and introduce us; and
Mrs. Howe and I became very intimate in club work, dogWood
f es tival, craft festival and other organization work like t.hat
beside being personal friends.
·
Did you know Mrs. Ethel Eason 1
Through entertaining at Mrs. Howe's for her,
page 449} we met her two different years when she came here
and visited.
"Which were those years?
You will have to help me. The year that is in question-I
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don't know how to say it, the year that we are speaking of and
the year previous.
You mean the year that Dr. Howe went to Arkansas and the
year previous t That was right, wasn't it f
Yes, sir.
Do you recall a. party that was given at the Howe home
sometime in the year 1934 f
Yes, indeed.
What time of year was thatf
It was April Fool's Day, wasn't iU I think it was. Were
you at the partyf
Yes.
What part did you take in connection with the party or the
preparations for itf
ShaII I go into detail °l
Yes.
Mrs. Howe and I had been working together with this committee work for the dogwood festival and we had
page 450 r been close together. I had been in her home almost every day for a month or so previous, and
she and Dr. Howe and I were discussing the party at least ten
days ahead of the party and making plans because I hacl
promised to do costuming for the party. We had decided to
wear different things and I have-in a modest way am an
artist, so I had made a chef's costume and I was a Salvation
Army girl and I had a number of the costumes to make ahead
of time, and we were discussing plans for the party, food-what to serve to drink and what to do, games and various
things like that for the party.
Do I understand that Dr. Howe was present during sonw
of these conferences or discussions and plans for the party?
Yes, a number of times.
Did he ever show any interest~lid he enter into those
plansf
Yes, we discussed them and made plans ahead of time on
food. My husband and I were to be-being a shipwreck party
we were supposed to salvage things, and he and I were to be
.
a Salvation Army couple to do the serving and
page 451 ~ to sort of he the '' major domos '' of the party and
we had discussed what to drink; for instance,
Mrs. Howe and I ·were talking over the food. we were trvingto 11ave food that would l1e salvaged at a shipwreck, and we
were cliscussirni; what to have to drink, and Dr. Howe always
served cocktails and highbaIIs and that sort of thing and ,,N~
were discm;;sing wl1ether to have that, and Mrs. Howe sug-
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gested it would be more appropriate to have beer-for instance, if a case of beer had been washed up-so we decided
to have beer, but there was no opposition on Dr. Howe's part
of what to have or what to serve or what to do about the
party. He was in perfect agreement and helped us to make
plans for it.
Do I understand then that he never objected or made any
criticism or objection to the plans for the party?
Not a bit. He was in perfect agreement with ,vhat we were
planning to do.
Was any plan made to serve any whiskey or hard liquor?
"\Vell, I don't just exactly remember. 1Ve cannot remember
those details but I am sure that we discussed it, and I am very
positive that he asked what we would like to have
page 452 ~ should we have highballs, because you see we
were-this county was dry and we had to go way
out of this county to buy anything and of course he being the
host would 1ilrn to know ahead of time what to have.
What time did you get to this party that night with reference to the other guests f
vVe ·were there at least twenty minutes to half an hour he-fore anyone else came.
Was that because you were sort of acting as "majordomos''
as you expressed it¥
Yes, I was bringing material and some of the t1lings to serve
in and helped to arrange the food in the kitchen.
Was Mrs. Eason at this party!
Yes.
vVill you tell just what took place after you got there?
Vl ell, when we arrived Dr. Howe came to the door and let
us in. It was warm and we had no wraps so we went to the
kitchen immediately and he suggested we come out there 3.nd
have a drink with them, and Mrs. Eason and Dr. Howe were
in the butler's pantry having a whiskey highball apiece and
we joined them at Dr. Hm·ve's suggestion, and we were there
possibly ten minutes, probably more than ten minpage 453 ~ utes having- our drink and then the Harlands arrived and I believe my husband let them in, or Dr.
Howe did.
·where was Mrs. Howe at this time Y
She was upstairs because Dr. Howe had let us in the door.
She was not with us.
She had not then come down?
N.o, not while we were there at first.
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And you say that Dr. Howe and Mrs. Eason were in the
butler's pantry drinking a highball at the time you all arrived 1
They had been there for a time. I don't recall whether they
drank again with us; they finished their drink at least and
stayed with us while we ·were there.
Did Mrs. Howe take a drink or participate in the highballs ?
I saw her take nothing that night.
,Vhat became of the whiskey that they had in the butler's
pantry, do you know!
It was in a jar. Dr. Howe always kept it-as much as I
saw in his home-he always had his liquor in a
page 454 ~ half gallon fruit jar, kept it in his study closet
ia,nd it was there in the butler's pantry, left there
where it had been left and as various people came the men or
the couples, most of the couples that came early, came on out
into the kitchen and just proceeded to help themselves to the
whiskey as they always had done.
Did Mrs. Howe have anything to do with their drinking this
whiskey?
No, other than come down later; to start she did not have
anything to do with the drinking at the time.
Who started the whiskey drinkingf
ell, it was already started when we got there.
Then if any whiskey drinking was started that night it was
done by Dr. Howe and :Mrs. Eason before Mrs. Howe came
downstairs?
Yes.
Did you see any evidence of Mrs. Howe having had anything
to drink that night or having had too much to drink?
No, there w·as not enough available for anyone to get too
much, and she was too busy, and I did not see her touch it at
all. I had it under my control for a while. After
page 455 ~ the various people came, husbands came out into
the kitchen. :Mrs. Eason and Dr. Howe had gone
through the house to make placards for the party-part of the
game of the party- and by that time I imagine four or more
men were in the kitcl1en making themselves highballs on t11eir
own instigation and Mrs. Eason came in by herself and started
talking to the two or three men. I was busy in and out into
the dinin~ room and she stood and laughed and joked and
talked to these men, drinking another highball, and then Dr.
Howe came into the kitchen. I was busy; I did not notice exactly what happened. but I suddenly saw that he had left
again. He must have slammed the door or something to attract my attention, and the next I knew Mrs. Howe came to
6

,v
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me and said to me under her breath "Something has hap·
pened to upset Dr..Howe. I don't know exactly what it is,
but he is awfully angry about the whiskey. I cannot understand what it is about, so do somethh1g' '. So the minute I got
hold of the whiskey jar, I hid it in the refrigerator on the
back porch and two or three more of the men probably came
and they began hunting for the whiskey as part
page 456 ~ of the game and thought it was fun; and as I say,
I was in and out from the dining room to the
kitchen, and pretty soon I saw they had found it again and
when I had a chance I decided to put it into the warming oven
of the stove and it must have remained there for half an hour
or so. ,ve went on setting the table and started having our
sort of buffet dinner and by that time fifteen or twenty people
were milling in and out and helping, and the last two or three
men who were interested in drinking finally did find the liquor
nnd that was the end of the jar.
Can you say whether anybody at that party that night
show·ed any evidence of having had too much to drink f
Indeed not, for there was not enough for one thing.
Did Mrs. Howe haYe anything to do or contribute in uny
way toward the drinking of this whiskey that you refer to?
No. I repeat that I did not see her have a drink, did not see
lier with anything in her hand or particularly offer it to anyone.
Did you know of her inviting anyone to go out and have a
drink!
No. She was upstairs when the first one or two
page 457 ~ started and by that time the jar was there and
everyone helping themselves.
As I understand, she asked you to get it out of the way f
·Yes, for some reason she realized-Dr. Howe had made
some remark-that he was awfully angry about somethit1g.
Do you know what he was angry about?
No; we were upset because she said for some reason Dr.
Howe wanted that whiskey hidden.
Going back to the party. Something has been said about
it being a rather rough party, or rowdy party, will you tell
us anything about that,
Well, I feel that I am not a rowdy person and I am very
much surprised to hear that I was included in a rowdy party,
and I feel that my personal morals are as high as anyone's,
and I did not see anything that disgusted me particularly.
The story telling began as a sort of a childish showoff on the
boys to sort of cover up the feeling that we had that the party
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was not going off as it should and there was undercurrent on
Dr. Howe's part we should do something to cover.
pag·e 458 t Mrs. Howe started us on two or three games. \Ve
had been redeeming personal artieles like a ring
or some small object like that, and the one or two men who
were doing that redeeming are known as wits and were being
clever and the games settled down. \Ve all were sitting
around the living room in sort of a big circle and Dr. Howe
was sitting over by the hall all by himself, did not enter into
the party, and various times I glanced over and he would have
his head in his hands or leaning down looking at the floor and
being very disgruntled, and I was wondering what was wrong
with him. I did not know whether he did not feel good. I
was considerably woTried myself.
·was anything done by anyone there, or did you obsel've
anything that would cause his actions, cause him to act a8 he
did?
1'Tell, the only interpretation I can give now, looking back
on it, Mrs. Eason was having a grand time and was flirting
with different men and not sitting beside Dr. Howe. She hnd
two men sitting one on either side of her right
page 459 ~ near where I was sitting and was sort of enterfog
into a little private conversation of her own. She
did not enter into the general talking and was in an aleove
formed by the window seat and just seemed to be talking then~
to herself with these people that were with her.
\Vhat happened after that with respect to Dr. Howe, what
did he do later on?
\Vell, the party was getting rather dull; different ones o-f
us began talking to our intimate groups where we we·re sitting·
and I did I know-I was with Mr. Russell and we were sitting
together and we started talking about something entirely irrelevant to the party. No one left the room that I recall until
Mrs. Eason and Dr. Howe left. Dr. Howe first got up and
left, and I was facing him and sort of worried about him because by this time I knew· that he had heart trouble and I was
watching him; he got up and left and just a short time later
M:rs. Eason got up and walked across the room and left. and
I could see them in and out of the hall and shortly the-jr left
through the front hall and the front door.
Can you approximate the time that they left!
It was around ten o'clock or ten-thirty.
page 460 ~
What time did the party break upf
·
Around twelve to twelve-thirty.
They left a long time hef ore tl1e party broke up f
' • .J
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Yes, we all left about twelve to twelve-thirty and there
was no evidence of either Mrs. Eason or Dr. Howe, and various ones asked for them to say good-night to Dr. Howe and
they were not there.
Did Dr. Howe and lVIrs. Eason say good-bye to anyone before they left¥
No, sir, they got up and walked out individually.
Were they the first to leave?
Yes, sir. No one left for another hour or so.
Mrs. Eason has testified she was the last guest to leave the
house that night f
Well definitely I saw her leave and we did not leave for
another hour or hour and a half.
Something has been said about telling some roug·h stories,
did Mrs. Howe tell any rough stories l
No, she sat on the floor and talked to two or three people
near her and her cat had had a basketful of kittens and she
was playing with them . .Several were interested in taking the
· kittens to their home and she was showing· off the
page 461 ~ kittens to two or three of us and sat there all evening. I did not see her leave at all or do any of
the story telling. In fact, it occurred to me that she was also
watching Dr. Howe and wondering if he were ill or all right.
We all were watching Dr. Howe because by that time we felt
that silence on his part and the fact he was sitting there by
himself and sort of slumped in his chair, w·e were afraid that
he was ill or something was wrong· with him.
Do I understand that Dr. Howe and Mrs. Eason did not return to the house before the party broke up and you all left?
I am sure that none of us saw him or her at any time. They
did not make their appearance at all.
After they left at ten o'clocki
No, sir.
Mrs. Burlage, do you recall a painting in the Howe house,
a pastoral painting, a meadow scene Y
Oh, I remember. I am somewhat of an artist. It is the
only career I have. I do drawings for the botany department,
and Dr. Howe had been very proud I believe of
pag·e 462 ~ seven paintings that he had bought from an artist that had come to Chapel Hill, and he was very
proud of these painting·s and they were hung around in the
study and living room and dining room, I believe, and when
we :first started going to the house he had mentioned the
painting·s and I remember Dr. Howe taking me around from
picture to picture to ask my opinion of them, and frankly I
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did not care for two or three of them. I did not tell him so
at the time, but I admil-ed two, one was a meadow scene and
one was a water scene, a ship and sea scene, and I told him
I liked those two particularly and he said that the meadow
scene was the one that he liked and Mrs. Howe and he had
given each other these two pictures, and he laughingly said
'' Maisie g·ave me this one but it has a string tied to it because
she has decided to leave all seven of these pictures to seven
nieces'' and mentioned who that one was to go to-and the
water scene was the one he had given to her-and each one
of these was designated to be given on to various members
of the family.
Do I understand from your testimony that he stated definitely that these pictures were to pass on to Mrs.
page 463 ~ Howe's nieces that he mentioned after their death
or after his death?
Yes.
And that Mrs. Howe ){ad given Dr. Howe that particular
meadow scene or pastoral scene with that definite underRtanding·?
Yes, I recall that so definitely because I remember laughing about it at the time. The two I liked happened to be the
two they liked and one had given the other the picture. l\frs.
Howe had given him the meadow_ scene and he had given her
the water scene. Supposedly they had bought these pictures
but they laughingly gave each other these two to claim as their
own, but eaeh of the seven had been definitely decided upon
to lw. given to someone else.

CROSS EXAMINATION.
Mr. Mays:
I take it that six of these paintings then were Dr. Howe's ·1
\Vell, theY- bad bought them tog·ether. Mrs. Howe l1ad paid
for them mostly out of some inheritance money that had come
to her, and I should say that six of them were
page 464 ~ hers, or all seven of them, but Dr. Howe laughingly said '' I will give you this one and you give
me that'' and thev each claimed one for their own.
Did they say wliat they had paid for them?
It ,vas verv low because this artist had been stranded here
and Dr. Hm,~e thought that they were a verv grand bargain
for the small amount they had paid for them.
Could you approximate the amount that was paid for them!
No, I don't recall that they told me. If they had, I realized
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it was a ridiculous sum. I don't think they told me how much
they cost, that it was a very small sum.
.
You stated while ago I believe-you volunteerd not in answer to any particular question-that Dr. Howe had not made
any objection to the serving of whiskey there. What discussion had you had with Dr. Howe about the drinks that were
to be served 7
We three were making plans for the party and we had been
at the Howe's so many times, we had been there to cocktail
parties before country club dances and Dr. Howe had served
drinks and whatever liquor was dispensed had come from
his hands, and we were talking about the party
page 465 } and what we were g·oing to have to eat and serve
and we mentioned the various things that could
he had, and I am quite definite in my mind that Dr. Howe
asked what to have, highballs and so on, and we decided at
the moment to have the beer because I brought something to
serve it in. It was a sort of battered old thing, sort of wicker·
basket thing that we use in the garden and we had the bottles
jumbled in that as if we had picked them up and put them in
there.
Did he at any time volunteer to buy whiskey for ,the party f
Only at that time, because as I say, we had to go on into
Durham or to bootleggers out of our county to buy anything
and that very probably was the reason he wanted to know
definitely then so he could go and get it ahead of time.
Did he ever definitely inquire whether or not he was to p:o
to the bootleggers T
Yes, I can definitely swear, as well as I can· remember anything definite about the party at all, because I am just very
definite that we discussed it and that he suggested doing his
part of what he had to buy.
page 466 } Did that consist in buying whiskey, too?
Why, I would think so.
I am asking whether you know?
Yes, because we discussed what to have to serve and hP
did the buying, and he would have to go to Durham or some
place to buy it. Mrs. Howe or I could not go to a bootlegger
and get it.
But whether he definitely stated he was prepared to buy
whiskey for the partyOh, yes, I am sure I could say yes definitely. Was the
lady you describ~ a~ Mr8. Eaton in any way involv~cl in the
plans for the party?
No, because this was ten days to two weeks ahead of the
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time of the party and she came only the night of the partyit was not more than a day or day and a half before we had
the party.
You stated in answer to a question that-I believe you
stated that no one could charge you with being in a rowdy
party. Has anyone accused you of iU
Several of we wives feel this whole thing is a sort of a
breach of etiquette, a host inviting you to a party and then
bringing it up in a trial that you were involved in a party,
and I heard that there are inferences of all our
page 467 } participation in the party.
What are the inferences that come to your ears °l
I understand that Mrs. Eason has claimed that the party
was quite rowdy and that she was not. If the party were
rowdy, she must have been.
You get that information from Mrs. :Margaret Howe1
In a tiny town like this we all talk these things over of
course.
That is the source of your informationf
And Mr. Bryant and Mr. Peyton, too.
Have you been informed you were the one that was rowdy t
Well, that I was included in the party.
Have yon been informed that you were in any way guilty
personally 1
That I specificaliy f No, not that I specifically.
\iVho were these vaiious men with whom Mrs. Eason was
flirting?
I cannot answer that definitely. Mr. Harland and Mr.
McCaII were the first ones to come. Mr. Harland was a chef
and I had his cap for him to put on, paper chef's cap, and
Mr. ·Olson, I believe, came early. I do not think that I can
truthfully honestly say who was in the kitchen. I just know
that there was a crowd by that time and I was
page 468 ~ having to get people out of my way to serve sandwicl1es and get things to take to the table.
I understood from your statement a moment ago that tlw·
flirting wen~ on in the living room when you were sitting
around playmg games. ·who were the men there with wl1om
Mrs. Eason was flirting!
I am not sure just who was sitting· beside her. She w·as
sitting to my right facing the party and Dr. Howe was at th<:»
end of that circle to my right and Mrs. Eason was nearlw
and there were four or five or six people between me and ni~.
Howe including Mrs. Eason and wI10ever was by her. I clo
not believe I could call the names.
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·what do you mean by the use of the term ''flirting'' f
WellAs you have just employed it i
Wherever .M:rs. Eason was there were more men than there
were women. There was always laughter and conversation
and quips and not particularly brother and sister type of
conversation going on. I don't know whether I can use the
word flirting advisedly but she always took the best advantage
of male company when she was with them.
page 469 ~ She was attracted toward men and men were
attracted toward her.
Would you say it was any stronger than thaU Did the
flirting consist of anything more than that f
No, nothing that would be immoral, but she did like the
company of men more than women, I think.
As far as you know there was simply jolly conversation
going on between her and the men who crowded about her1
I suppose it could be limited to that.
You also said she was sitting in an alcove talking to herself?
I didn't mean to herself. I meant to the crowd she was
with, to her own group.
Who was that?
That is the same crowd. I just cannot recall. She did not
move around at the party. She stayed at one place most of
the evening.
You mentioned Dr. Howe going out about ten or ten-thirty
and Mrs. Eason going· out about that time, where did they
go?
.The left the house and that is as far as I know.
How many entrances has the house?
page 470 ~ Has the front door to the hall-it can be seen
from about one-third of the living room. Directly
across from the entrance to that hall is one going· into the
garden; at the other end of the living room the door goes
into the dining room on to the kitchen, to the servant's entrance and ou-t in the yard.
ff.ow many flig-l1ts of steps are there going upstairs?
Just one.
vVere you in plain view of those stairs?
I was not more than just the foot of the stairs, just the
landing at the bottom of the stairs.
Can -you positively say that Dr. Howe never went up those
stairs during the party?
I don't think I could say that positively.
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Did he drive away with Mrs. Eason!
I could not say. I could not see into the driveway.
He just left the party is all you can say Y
Yes, sir.
Mrs. Eason left?
Yes, sir.
Did anyone else leave?
page 471 ~ No, sir, not until the party broke up.
You don't know whether Dr. Howe was still
on the premises?
The only thing I can say was that various of the women
had left wraps upstairs and as the party broke up they were
in and out upstairs getting their things.
Those wraps were not distributed over all the rooms, were
they?
The upstairs of the house is rather open. You go past
two or three doors to the big room which she used and also
used for guests ..
Was any whiskey brought to the party except that that was
in the jar?
I could almost swear that there was none because I was in
the kitchen more than anyone and I did not see it and I certainly did not see it in the living room.
How was it after the party began-you say Dr. Howe came
back in the kitchen T
When he came into the kitchen and sa,v us in the kitchen,
he immediately seemed to be angry because he just looked
around, all around the kitchen, didn't say a word
page 472. ~ and just slammed out the swinging door and left
again.
That was only a very short time after the party started Y
Yes.
Did some of the guests come after that time or had they
all arrived?
Probablv half or more came after that.
.
Which of the men g·uests came after thaU Could you say?
Well, Mr. FargTaves definitely was toward the last, and
I am not sure when Mr. Paul Green came. I am not positlve
whether he was one of the first ones in the kitchen or not. I
definitely remember that M:r. Fargraves was the last one
who helped find the whiskey out of the warming oven because he came so late he said he had been left out and they
were laughingly accusing me of hiding it from him. I did
not see who got the whiskey out of the warming oven of the
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stove, and he was one who helped consume it, and I am sure
lie was there last.
,\Tho was Mr. Fargraves f
Les Fargraves, cartoonist.
How long was he here!
I think he lived here about two years. They go to Florida
in the winter and to the mountains in the sumpage 473} mer and come back here between seasons.
He was not connected with the Universityt
No. I think that was surely the first few months they
came here because they were beginning to be invited around
to meet people. I can remember him so definitely because
in his costume-we were supposed to go in costume-and h~
had let a beard grow for about three days and he had shaved
one side and came as though he had not had time to finish
dressing or shaving, he had one suspender up and one around
his waist, one sock up and one down and one-half of his face
shaved and the other lathered.
And was the last to get off the boaU
I remember associations like that so much better than I
do little details. You don't just remember back and know
exactly who you said good-night to and good-morning to and
good-evening to. The only man definitely that I know that
was sitting· with Mrs. Eason, near her, who might possibly
remember who was sitting· ·beside her, because he was sitting
on a small chair sort of at her feet facing the party and
watching what was g·oing on was Sam Selden who is here in
the dramatic department. He was right near me at my right
and right near Mrs. Eason.
pag·e 474 ~ Did you see either Dr. or Mrs. Howe shortly
after the party?
You mean the next day or sot
Yes.
No, not for two or three days.
Did you hear any aftermath f
The very next two or three days this dogwood f es tival beg·an so we were very much concerned with that and were busy
with that the rest of that week.
I understood that there were no stories that were off color
so far as you heard?
'\Vell, they probably were about the most off color I have
heard in one group in my life but I did not just listen with
all ears and I did not enter in telling· the stories myself because I don't remember the ones I hear, but as I say, Mr.
Russell and I were talking about other things, and then the
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conversation would go to something else. The excuse of the
thing, the two excuses began from where we did feel by that
time that there was something definitely wrong with the party
and sort of a childish way to pep it up. I think the men were
just like little boys trying to outdo the others, and Mr. Green
had just returned from Hollywood with some
page 475 ~ Hollywood experiences and I think it was just
sort of recalling some of the stories he had heard
in Hollywood and different ones ''egged'' him on to tell some
of them. Some of them were not stories so much as actualwell, either stories or things he had seen happen in Hollywood, that he was telling.
Do you know whether anyone came to Dr. Howe after the
party and made any kind of excuse or explanation for the
kind of stories that were told t
No, sir.
You know nothing about that f
No, sir.
RE-DIRECT E.XA.MINATION..
Mr. Peyton:
Was Mrs. Eason there during the telling of these so-called
rough stories °l
Yes, she was there.
What was her reaction, if any, towards these stories?
Well, I don't know. She did not seem to object as far as
I could tell. As I say, I am positive in mv mind that she was
talking· to people that were near her in the gTOUp next to people that I was with and that was in the center of
page 476 } the party, and she could not have helped hearing·
what was going on around her. She did not tell
one so far as I can recall.
I understood that she only got up and left after Dr. Howe
got up and left the room-left the party?
Yes.
Mr. Mays has asked you whether you knew they drove off
and left. I understood you to say that the party continued
for about two hours after they left and broke up somewhere
about 12 :301
Yes.
Was there any evidence of their being at the house from
the time that you saw them leave until the party actually
broke up?
No, their driveway through their grounds is narrow. There
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can only be one row of cars parked. I went into the kitchen
to gather my various things I had brought to help at the
party, so I was in the kitchen and through the hall and most
part of the downstairs of the house gathering things up to
take home with me.
Did you go upstairs to get your wrap?
No, I did not. I did not bring wraps.
page 477 } Did you or anybody else so far as you know see
or hear anything from them during the rest of the
night-rest of the party?
No, so far as I know. I don't recall speaking about them.
If they remained in the house they were off to themselves
during the entire time Y
They did not tell any of us good-bye.
Either in the house of the gTounds?
No.
How large is the yard 7
It is quite considerable. The main gardens are at least an
acre.
What time did you leave with reference to the rest of the
guests?
Very probably towards the last because as I say I gathered things up. I had a number of thiug·s in the kitchen to
take home with me.
And you are positive that they did not come back and tell
any of the guests g·ood-bye when they were breaking up or
have anything· to do with them after they left together at
a bout ten or something after ten o'clock Y
No, I did not see either of them for two or three days afterwards.
page 478 ~ If Dr. Howe had heen upstairs where the ladies
went to get their wraps, wouldn't they have seen
him?
I should think so, because we all understood the downstairs bedroom and bathroom were for Dr. Howe's convenience in not having to go upstairs; and if any-and possibly
one or two of the women had gone upstairs to powder their
noses, they were used to going through Mrs. Howe's house
bedroom to bedroom.
·
Would they not have seen Mrs. Eason if she had still been
in the house ·1
Unless the doors were closed because the way the ]1ouse is
constructed you can see into every room as yo-ii go down the
hall.
You say the house is very open upstairs?
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Yes, sir.
Were the doors open when you were up there?
I did not go upstairs that evening at all.

RE-CROSS EXAMINATION.
Mr. Mays:
You did not go upstairs at all during the whole evening?
No, sir.
And you don't know whether any of the bedrooms were
closed or open t
page 479 ~ No.
You don't know what anybody else saw or
might have seen?
No, sir.
Mr. Peyton asked you a very skilful question a moment ago
that Dr. Howe and Mrs. Eason must have been together the
rest of the evening·, do you know they were tog·ether 1
When they left the house I did not see them again. I don't
know what they did.
You don't know whether they were actually together or
not?
No, sir.

RE-DIRECT EXAMINATION.
Mr. Peyton.:
And you never saw them come back?
No, sir.
And further this deponent saith not.

MRS. H. M. BURLAGE.
page 480 ~

#6, DE:CIE TAYLOR BAKER,
being first duly sworn, deposes and says :

DIRECT EXAMINATION.
Mr. Peyton:
What is your full name?
Decie Taylor Baker.
,vhere do you live, Decie f
312 West Franklin Street.
In Chapel Hill?
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Yes, sir.
How long have you lived here?
All my life.
Are you married?
Yes, sir.
What work do you do, if any?
Cleaning.
How long have you known Dr. and Mrs. Howe?
Well, eyer since they came. I don't know when it was
they came.
Have you ever worked for them f
Yes, sir.
How long have you been working for Mrs. Howe 7
Off and on ever since she has been here.
Wbat kind of work did you do?
page 4-81 } Cleaned and waited the table.
You did not work there regularly but at odd
times?
Yes, sir.
Didn't you at one time work as a regular housemaid tlJere!
Yes, sir.
The first house that they occupied heref
Yes, sir.
Then you knew them both very well 1
Yes, sir.
Did you know Mrs. Ethel Eason?
Yes, sir.
How long had you known her?
I did not know her so long, I knowed her a while.
Wben she was visiting in Chapel Hill, do you know· where
she stayed?
Here at the Carolina Inn.
How often was she out at the Howe home when she was
staying here Y
I think-I was not out there all the time. I think she went
out there though for lunch different times.
Did you see her there when you were theref
Yes, sir.
page 482 ~ Did you ever see Dr. Howe and Mrs. Eason together during the time they were here?
Yes, sir.
Where would you see them?
Sometimes they would ride past my house, a couple of
mornings they rode past.
What time in the morning?
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Well, at first I thought it was Mrs. Howe and then I
watched to see how it was and stayed on the porch to see who
it was and it was her, about ten-thirty.
About ten-thirty in the morningY
Yes, sir.
What year was that
·That was during the last part. I don't know.
Can you say whether that was the year that Dr. Howe went
awayf
Yes, sir, I can say that.
You remember when he went to Arkansas¥
Yes, sir.
The first time 1
Yes, sir.
And do you also remember when he went the
page 483 ~ second time Y
Yes, sir.
Did you ever see them together-ever see Dr. Howe and
Mrs. Eason together while she was visiting at the home out
at Buttons?
· Yes, sir.
Did you ever see them alone together Y
Yes, sir.
Say what you saw, if anything, during any of those occasions.
0
/

Mr. Mays: I object to these questions and this entire line
of testimony as it should have been put in in chief and not
in rebuttal and will move to strike all questions and answers.
Mr. Peyton: -Counsel will reply that Mrs. Howe, the defendant, was asked specifically about the incident that the witness is being examined-as to which the witness is being examined.
].\fr. Mays: I wish merely to make the objection and not to
argue the question.
Will you state what happened or what you saw¥
Yes, I saw them on the sofa kissing and hugging.
What room was that in 1
In the living room.
What time was thatY
page 484 ~ It was just after dinner.
Where was Mrs. HoweT
She went upstairs.
What did you go in the room for?
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I was cleaning off the table and I looked in.
Did they see you f
Yes, sir.
What did they do7
They came apart with a guilty look.
Did Mrs. Howe come downstairs later on 1
Yes, sir, I heard her shoe heels coming down.
How long afterwards?
About ten minutes.
Did you tell Mrs. Howe about that Y
No, I did not.
After Dr. Howe came back from Arkansas where did he
live¥
With Mr. Hickerson.
Did you do any work for the Hickersons after Dr. Howe
went there to live?
I was cleaning up there, too.
Did you ever see and talk to Dr. Howe during these occasions 1
Yes, sir.
page 485 ~ Did you ever say anything to him about the
trouble or separation between him and Mrs.
Howe?
Yes, sir, I asked him what was the matter with him, why
he was doing so, and he said that he didn "t know. I told him
he was too old a man to do like that, that it was kind of like
colored people, so he laughed and I said "What is the matter
with you" and he said "I just don't know", said "Mrs. Howe
is a good woman", said "I don't know what is the matter".
What did you say to that?
And I said ''Well, I thought you didn't''.
Did he state that Mrs. Howe had done anything wrong or
anything that he objected tot
No, sir.
Did he ever say anything to you or did you ever say anything to him with reference to his providing for Mrs. Howe
during· that time?
·
Yes, sir, when she went to the hospital, I asked him what
he was g·oing to do about it.
What did be say?
He said for me not to worry, that he was going to take care
of her.
Did be ever say anything
you with reference
page 486 ~ to the house and the property out there?
Yes, sir.

to
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What did he sayi
.
He said he was going to give it to Mrs. Howe, all of it.
Said he was going to do what¥
The house and everything in it.
When was that?
That was just before he went off.
You say just before he went off, what do you mean by
thatY
Just the last time, before he went off the last time.
You mean that was in 1935? Did he ever come back to Chapel
Hill after that Y
No, no, sir.
Did you see him on any occasion just before he left and if
so, where?
Well, yes, sir, I saw him at the post-office but I didn't know
he was going.
Do you recall whether he ever picked you up on the street
or road before he left and took you anywhere t
Yes, sir, he picked me up at the post-office and carried me
home and then he told me he bad given it to her.
page 487 ~ WhaU
Give Mrs. Howe the house and everything in it.
He told you that just before he left?
Yes, sir, said he didn't want nothing.
Said what?
Said he didn tt want nothing.
And that he had given her both the house and everything
in iU
Yes, sir.
Do you remember some beer steins and pictures at the
house, at the Howe house?
Yes, sir.
Did you know anything· about them or to whom they belonged?
They belonged to both of them. They brought some from
Germany and some from Princeton and when they went off
visitng they would bring· some more back different times.
vVho brought them t
Both of them.
You mean when they went together or when they went
separately?
When they went together.
Did you ever hear Dr. Howe say anything about
page 488 ~ those steins as to who they belong·ed to Y
Why he said they belong·ed to both of them.
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Did you ever spend the night at the Howe house Y
No, sir.
Do you recall one occasion Dr. Howe and Mrs. Eason taking you and Rebecca Clark home?
Yes, sir.
What happened then?
Well, she made us get out right around there.
Made who?
Me and Rebecca.
Where?
Right around there, right out there to the corner of this
place.
\Vhere did they gol
They turned and went down Pittsboro Road. I don't know
where they went.
Was that toward the Farrington Road1
Yes, sir.
\Vhat time was thaU
That was about quarter to ten, something like that.
Quarter to ten at night?
page 489 ~ Yes, sir.
Decie, you have been out at the Howe house you
have stated for many years working, did you ever see Mrs.
Howe do any heavy drinking?
No, sir.
Did you ever see her under the influence of liquor!
No, sir.
Can you state whether you have ever heard or known of
her being drunk?
No, sir.
You mean that you have never known or heard of her being drunk in all that time?
No, sir, never have.

i/

CROSS EXAMINATION.

l\fr. Mays:

Did you work for Mrs. Howe by the day or did you come
there every day or how often did you work?
Yes, I worked for her by the day. She would come to g·et
me to clean.
And a.bout how often did you go there?
Well, sometimes I would go three times a week, something
like that.
~Vhen did you first start working for her?
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When she first came.
When did you stop working for hert
I have not stopped yet.
Still working for her right now, aren't you¥
Yes, sir.
How much do you work for her nowt
Well, I come up here and do things for her.
Stillf
Yes, sir.
When you saw :Mrs. Eason and Dr. Howe hugging and kissing on the sofa, who did you tell about it f
I didn 't tell it.
· You did not tell it at all¥
No.
Why didn't you T
Well, when it started I told her in the first beginning about
it and she said Mrs. Eason was her friend and so I just clidn 't
tell her then.
You told her the first time it happened t
No, I just saw Mrs. Eason was taking him, was flattering
him and I told her about it.
What did Mrs. Eason doY
She was always patting him and making eyes was the reason I noticed it.
page 491 ~
You told Mrs. Howe about it f
And she said no, it could not be because she
was her friend.
You told Mrs. Howe that how often? One time t
Yes, once.
Do you remember how long that was before you saw them
hugging and kissing·?
Good while.
How long?
I don't know. About a couple· of months, I guess.
When did you first tell Mrs. Howe about seeing them
huggfog and kissing?
Well, after she found it out.
After she found what out?
Mrs. Eason and Dr. Howe was going and being together.
When was this Y
When did she find it out?
How long ago was thaU
I don't know when she found it out.
In other words you told her about this a long time ago?
Yes.

page 490

~

..Margaret F. Howe v. I~thel C. Howe, Exe'x.

335

Decie Taylor Baker.
Do you know whether you told her about it before Dr. Howe first went to Arkansas f
Oh, yes.
Told her about it before then?
Yes, sir.
She knew all about it before then Y
Yes.
Who else did vou tell about it Y
No one, just her.
What did she say?
She said it could not be because Mrs. Eason was her friend,
so I didn ''t tell her nothing when I found out the other.
When did you tell her first about the hugging and kissing?
Oh, I told her that after she had found out all the rest.
Found out what f
About Mrs. Eason.
What had she found out?
She had found out he was going with her.
Can you tell about when it was that you told her about
this hugging and kissing? A year t Or two years ago J
Yes, I think about a year ago.
Had Dr. Howe moved away from here for good
page 493 ~ then?
No, I don't think he had.
Was he living here then 1
Yes, sir.
And you told her at that time J
Yes, sir.
W'hat did she say then Y
Well, I guess she believed it then. She had found it out
otherwise.
Did she ask you to testify then f
She bad not had the case then.
When did she first ask you to testify?
When this case .first started.
When it first started, and about how long ago was that as
far as you know?
This makes two years I think it is going into.
It was about two years ago she told you she was going to
have you testify?
Yes, sir.
When did she next tell you she was going to have you to
testify?
page 492

~
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When she told me next-I don't know when she told me
next, anyhow the next time I came on.
When did she first tell you about testifying here today Y
Today.
page 494 ~ When did you learn about that Y
She told me Tuesday.
Told you Tuesday to be here today?
1:es, sir.
.
And you had not talked to her about that hugging and
kissing, the scene, in the meantime during that two years?
No, sir.
What time of night was it when that happened Y
About quarter to ten. We was getting· through dinner.
Had a late dinner?
1:es, sir, they always did.
Where was the sofa? In the living room t
1:es, sir.
How far from the dining· room was that?
Rig·ht there.
Door wide open Y
1:es, sir.
What kind of door was iU
They had swinging doors and had a curtain up.
Did you see this happen more than once!
No, I didn't see it but once.
Dr. Howe said that he didn't know what was the matter
wh~n he was living at Mr. Hickerson's house, did he go into
any detail at all about his married life with Mrs.
page 495 ~ Howe?
No, he didn't.
He kept his business pretty much to himself; he said she
was getting the house and the stuff that was in it, is that
what he said?
And everything in it.
That what he said Y
Yes, sir.
It was just about that time he went away, isn't that true,
and that was the last time he was heref
Yes, sir.
Do you know about when he went away for the last time?
No, I don't know exactly the time.
Do you remember about how many years ago it was f
No, I don't.
Was it five years ago?
Oh, no, I don't know exactly how long.
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Do you know how long ago since he went away the first
time?
No, I don't.
To Arkansas-or do you know where he went when he left
here?
He said he was going there.
He told you he was going there?
The first time, yes.
He told you before he went that he was going
page 496 } to Arkansas f
Yes, sir.
Did he tell you why he was g·oing· to Arkansas T
No, sir.
·
But he told you he was going there?
Yes, sir.
Did he tell anybody else that as far as you know?
I don't know.
.
,Vhere were you when he told. y
YJ>1:( that?
.At Hickerson 's house.
/
You mentioned about the steins that were brought back
from Germany, how do you know where they come from?
They said that was where they got them.
"Who said that 7
Mrs. Howe and Dr. Howe.
About those from Princeton-t
They got Princeton on them and they said they got them
there.
What do those steins look like?
Look like a mug to me.
Have any tops on them?
Some of them had tops like a molasses can.
Some of them didn't have a.ny tops at alU
No, sir.

page 497 }

Decie, how old are you 7
I am 46.
You are a. colored woman?
Yes, sir.
Dr. Howe never said anything bad about Mrs. Howe in his
life as far as you know, did be?
No, sir.
When he was living at Mr. Hickerson 's he didn't say any
bad things about her at all Y
No, sir.
.And you started the conversation about what was the
matter, didn't you?
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Yes, sir.
And that was all he said, he didn't knowf
Yes, sir.
And he didn't tell you any more a:bout thaU
No, sir.
He never did start any conversation ~bout his married
life with Mrs. Howe with you 7
No, sir.
·
A.s far as you know he didn't start the conversation with
anybody else Y
Not as I knows of.
page 498 ~ Did Dr. Howe know that yon were around the
place working that night when you found him
huggfog· and kissing Mrs. Eason Y
Yes, sir.
He knew you were there Y
Yes, sir.
Did he have an automobile at that time Y
Yes, sir.
Where was it that night f
Out there in the garage.
Out in the garage?
Yes, sir.
After Mrs. Howe came downstairs a few minutes la.ter,
did she stay down with them or did they all go out or what
happened?
She was there when I left.
How long after this scene was it when yon left f
About half an hour I guess.
And all of them remained there in the' living room as far
as you know?
Yes, sir.
Just when was it you first told Mrs. Margaret Howe about.
this kissing scene? How long after it happened?
Well, I don't. know exactly how long it was.
page 4'99 ~ vVas it right awayf Was it a short time after
it l1appened f
I did not tell her until she had found it out.
Found what ouU
About Dr. Howe ancl Mrs. Eason.
What had she found out about Dr. Howe and Mrs. Eason?
Well, she found out they was together.
Was that very long after this kissing scene that you were
telling about?
No, sir.
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Could you give any kind of idea as to days or months or
years as to how long it was before you told her?
No, it wasn't a. year.
It wasn't a year?
No, sir.
So it was within a few months after it happened when you
told her?
:i\fr. Peyton: ,Counsel objects to this quest.ion because she
has already testified that it was a long time after that and
she did not tell her unt.il after Mr. Howe ha.d found out
about-something· a,bout Dr. Howe and Mrs. Eason.
Mr. Mays: Plaintiff's counsel will proba:bly recall that
this witness is under cross examination.
page 500 ~ Mr. Peyton: I do recall thatJ but I don't think
you ought to say that she said it was only two
or three months afterwards when she didn't so testify.
Mr. Mays: I am asking the question. I have made no
statement. I am inquiring· as to what she said.

I am asking again whetl1er months or years after this kissing scene before you, told Mrs. Howe?
She had found out about them. I don't know how long
it was.
How do you know she had found it out?
Because everybody knew it then.
Knew what?
About Mrs. Eason.
Wba.t did they know?
About them going- together.
But can you not tell anything about the time it was or
how long it was after this happened before you told Mrs.
:Margaret Howe Y
No, sir.
It might have been a few weeks?
I don't know.
It might have been two years after?
I know she lmd found it out.
And where were you when you told her a.bout it?
At her home.
pag·e 501 ~ Dr. Howe was no longer living there?
I don't know if be was or not. I think he was.
Yes, he was tl1ere.
He was there at the time?
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Yes, sir.
Was he living there then or just happen to ·be there then Y
Yes, sir.
He wa.s living there then?
Yes, sir.
About how long· was it after this scene, hugging and kissing scene took place ·before Dr. Howe first went to Arkansas f
· I don't know.
Yvas it a month?
I don't know.
Wa.s it two years?
I don't know.
But you remember clearly when he first went to Arkansas?
Yes, sir.
Because he told you he was going!
Yes, sir.
Yet you have no idea how lo~g it was before that that you
saw them hugging and kissing?
page 502 ~ No, I don't.
Did Dr. Howe ask you not to tell anybody
about it?
No.
He just pulled away from Mrs. Eason?
Yes, sir.
He never has told you to keep your mouth shut?
No, sir.
How far is that sofa from the door to the dining room Y
Rig·ht just as you go in the door, it is right there.
And you looked in there while you were clearing the table
and doing· things there?
Yes, sir.
You were making some noise, I suppose, in clearing the
table, weren't you?
Yes, sir, getting the gfasses and things.
Anybody sitting in the living room could hear you in there
moving about?
Yes, sir.
Did Mrs. Eason ever say anything to you about thatY She
never asked you not to tell anybody about iU
No, sir.
Who have you told about this hugging and kissing scene
besides Mrs. Marimret Howe?
Nob~dy.
page 503 ~ YOU are married, aren't you f
Yes, sir.
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You didn't tell your husband anything about it f
No, sir.
Didn't tell your friends anything about it?
No, sir.
.And you have mentioned it only to Mrs. Margaret HoweY
R.ig·ht.
.
RE-DIRECT EXAMINATION.

:Mr. Peyton:
You stated that Dr. Howe told you he was going to Arkansas when he was living at the Hickerson 's house, is that
rightf
The first time when he went away.
He was not living at the llickerson's house until after
he had gotten the divorce and had left Mrs. Howe T . After
he had left her, after he had been to Arkansas the first time
and gotten the divorce f
Yes, sir.
"'W11en did Dr. Howe go to live at the Hickerson's house!
After he came back.
Came back from where 1
From .Arkansas.
You mean the first time?
page 504 ~ Yes, sir.
Then he did not live out there at their home
with Mrs. Howe at any time after he got baek from Arkansas
the first time?
I don't think so.
He lived at tll~ Hickerson 's l1ouse then?
Yes, sir.
That was where you had this conversation with him you
have spoken about?
Yes, sir.
If he told you at the Hickerson 's houseI think it was the first time.
How could it have been the first time1\fr. Mays: This witness is called by the complainant and
I object to the cross examination of the witness by counsel.
The form of his question should not be leading and should
not be in the fo.rm of a cross-examiner.

Decie, I want you to think about the questions I have
asked you and answer my questions after thinking about

342

Supreme Court of Appeals of Virginia

r

Decie Taylor Baker.
the situation. Did Dr. Howe live at the Hickerson's house
until after he had gotten his divorce and gotten back from
Arkansas!
No, sir.
Then if he told you he was going to Arkansas
page 505 ~ while he was living· at the Hickerson 's house, was
that after he had gotten his divorce or before he
had gotten his divorce!
Mr. Mays: I object to that question for the same reason.

It was before he got it.
Have you not just stated that after he got the divorce-that he did not live at the Hickerson 's house until after he
had g·otten the divorce Y
Mr. Mays: I object to the cross examination of this witness by counsel who put her on the stand.
Mr. Peyton: Counsel has gotten her confused as to dates
and we have a perfect right to get her information in a
proper way.
Mr. Mays: But not to be done by leading questions.
I want you to answer this question, please. Did Dr. Howe
go to the Hickerson 's house after he came back Y
After be came back.
He went there after he came back from Arkansas 6/
Yes, sir.
Then if be told you be was going to Arkansas at the Hickerson 's house was that a.fter he had come back from Arkansas?
Yes, sir.
After he come back from Arkansas, you say°?
Yes, sir.
0

And further this deponent saith not.
Sig·ned DECIE TAYLOE BAKER.

/
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#7, FRED B. McCALL,
being first duly sworn, deposes and says :
DIRECT EXA.'l\{INATION.
Mr. Bryant:
Your name is Professor Fred B. McCall Y
That is right.
Are you connected with the University of North Carolina.?
Yes, sir.
·
What is your connection with the University?
I am Professor of Law in the University Law School.
Did you know Dr. George Howe?
I did.
And how long have you known him?
I had known him since 1911 when I entered here· as a freshman and was in some of his classes.
page 507 ~ How long ba.ve you known Mrs. Margaret
Howe?
Let me see. I don't recall exactly when Margaret returned to Chapel Hill, but I have known her since that time,
it must ·be five or six years. I cannot recall but at least it
is since she l'eturned to Chapel Hilll.
Ha.ve you liad occasion to see much of Dr. and Mrs. Howe
since Mrs. Howe's return to Chapel Hill f
.Yes, I have.
I believe you are married?
Yes.
·
And you and Mrs. McCall, I believe, saw the Howes socially?
Yes.
Thev came to your home and vou went to theirs?
Yes; sir.
·
·
Duriyg your relationship with Mrs. Howe, please state
wl1etl,e'\ or not you ha.ve seen her intoxicated or at any time
perceptibl:v under the influence of intoxicants?
Ho far as I recall I never have.
Professor Mc.Call, were you ever employed by Dr. Howe
as his attornevf
No, I wns not.
Did Dr. Howe ever at any time discuss with
pag-e 508 ~ you the question of obtaining a. divorce?
\
Yes, sir, he c.ame t.o me more as his friend and
Rince I was connected wit.11 the la.w school asked me some
questions about the business of getting· a divorce.
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\Vas that prior to the time he left here in 1934 to go to
.A.rkansas ?
It was .
.A.t that time or any other time for that matter, did Dr.
Howe ever complain to you about Mrs. Howe's conduct as
a grounds for divorce¥
Conduct is a general tern1, not except that as you may define conduct as incompatibiHty; if you mean by conductif you want me to go on-if you mean by conduct anti-social
acts, drinking· and things of tha.t kind, no, he did not ; mostly
on the basis that they were on different intellectual levels,
that they were simply incompatible, she could not see his
point of view and he perhaps could not see hers.
• Did Dr. Howe ever complain to ,.you of excessive drinking
on her part?
//
He never did, no, sir.
,
Or acts of obscenity or things of that kind Y
page 509 ~ No, sir, he did not.
.A.t the time Dr. Howe discussed with you the
question of obtaining a divorce prior to his departure in 1934,
did he ever indicate to you tha.t he expected to ·become a
citizen of Arkansas?
No. sir, he did not.
Or of any state other than North Carolina?
No. l1e did not express himself affirmatively on that subject a.t all.
I believe lie did return to the University in the fall after
he had been to Arkansas 1
Yes, sir, as I recall it, he did.
Resumed his class work?
As I recall it, he did.
Did he ever discuss with you before he went to Arkansas
the validity of such a divorce or did you and he discuss that
1point?
Yes, he asked me about a short residential period, that is
anv State that would have a short residential period, that
is for purposes of divorce. I suggested to him that Arkansas
bad recently enacted a law that required, as I believe, only
six weeks residence for purposes of divorce. I.
page 510 ~ l1owever, told Dr. Howe if he meant to go out.
there and obtain a divorce simply by publication
of summons without a personal appearance of Mrs. Howe
or an attorney representing her that there was questiont.liat there would be a serious question as to the validitv of
that divorce in North Carolina should he return here · and
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should the question be raised by Mrs. Howe or anybody else;
that North Carolina did not recognize ordinarily a divorce
secured in another state simply by publication of the summons.
As a Professor in the La.w School you were familiar with
the rulings of our Supreme Court on that question, were
you not¥
Yes, sir.
A.nd was it on the basis of those rulings of our Supreme
Court and our statutory law that you gave Dr. Howe that
advice!
Yes, in general. At that time I had not checked up on
them but I did know the g·eneral holding of our court and
attitude of our court toward divorces secured in another
state.
Mr. Mays: I wish to object to this entire line
page 511 ~ of testimony and will move to strike it on the
ground that all this testimony should have been
called for in chief and not in rebuttal.
There has been some testimony on the part of Mrs. Eason
to the effect that you and others, including herself, were
present at a party which was given in the spring of 1934
at the Howe home. I believe you and your wife were present
at that party, were you notf
Yes.
Did you see Mrs. Howe serve any whiskey at that party?
I did not.
Diel you see Mrs. Howe take anything to drink at that
party?
I did not.
Was there anything done or said by Mrs. Howe at that
party to indicate that Mrs. Howe had taken a.nyT
Not a thinp; in the world.
Please state whether or not on that occasion or on any
other occasion you heard l\frs. Howe tell anv lewd or obscene
or filthv stories?
.
I did. not, and I have not ever.
Mr. l\ifoCall, did you ever know Mrs. Eason?
Yes, I knew her, of course I suppose fairly
page 512 ~ casually. I met her throug·h the Howes.
,vas l\frs. Eason ever a guest, or so considered
as a @:nest, by the Howes?

346

Supreme Court of Appeals of Virginia
Fred B. McCall.

Yes,. she certainly was.
Did you and your wife ever invite Dr. and Mrs. Howe over
to y~ur ho:Q1e on Sunday evening when you were informed
that Mrs. Eason was eonsidered as their guest Y
Yes, on one specific occasion.
I believe the invitation was issued to Dr. and Mrs. Howe,
was it not?
Yes, it was.
Did Mrs. Howe come at that timeT
No, she did not.
Why, if you know, did she not come and who did come if
you knowf
l' do not recall exactly why Mrs. Howe did not come except
perhaps she was g·etting ready-I believe I do remember.
My memory is a little hazy, but I believe she was getting
ready for a children's party. It was just about Christmas
time, as I recall it and she said she was busy and could not
come, however Mrs. Eason-I think she was staying- at the
Inn-was considered as their g'Uest and she wondered-Mrs.
Howe said-if it would be all right for Mrs.
page 513 ~ Eason to come with Dr. Howe in her, Mrs. Howe's
-place. We said that it would be perfectly all
right, that we would be glad to have her and they did come.
Prof. McCall, there is one further question I want to ask
you. I asked you a few moments ago about the party given
in the spring of 1934 at whic.h Mrs. Eason was present-party at the. . Howe borne-I would like to ask you whether
or not Dr. Howe left before the party was over on that occasion?
Yes, be did.
Please state whether or not Mrs. Eason left before the
party was over?
Yes.
·with whom did Mrs. Eason lea.veY
She left with Dr. Howe.
How Ion~ did you remain, you and Mrs. McCall, after Dr.
Howe and Mrs. Eason left?
ell, Mr. Bryant. it would be hard to say definitely, but
I suppose an hour.
Did Dr. Howe and Mrs. Eason return at any time before
you left?
· Dr. Howe was not present, nor was Mrs. Eason when the
guests left.
page 514 ~ I helieve tl1at l\frs. Eason at t.ha.t time was
staying at the Carolina Inn?

,v
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As I recall it she was.
How far would you sa.y the Carolina Inn was from the Howe
home?
I would say approximately a mile.
CROSS EXAMINATION.
l\fr. Mays:

Dr. McCall, you stated that. you advised Dr. Howe that
the divorce procured in Arkansas would not be recognized
in North Carolina or might not be?
Yes.
Because North Carolina did not recognize notice of publication?
Tha.t is right.
And was that the sole ground on which you gave him that
opinion¥
Yes.
So that it did not relate to the length of residence he had
in Arkansas or but the fact of service by publication?
It related primarily to the la.tter fact. I looked up the
statute simply as a friend for him to determine the statutory period for domicile for divorce.
page 515 ~ Insofar as your advice went it was to the effect
that no matter how long he stayed in Arkansas
that if the service was by publication only that there would
be a serious question a.s to whether or not it would be valid
in North Carolina?
I did not connect the two but I did tell him there would
be some question of the validity of his divorce if he returned
here having g·otten the divorce simply on the publication of
the divorce.
So the publication was the vital thing· so fa.r as you saw
in North Carolina¥
Yes, sir.
You based your opinion upon his return to N ort.h Carolina under Nortb Carolina policy?
I suppose I did. I explained to him if the question should
l1e raised in this State as to the validitv of his divorce, there
was a serious question as to its validity.
Since sen1 ice was by publication only?
Yes.
Now did Dr. Howe at any time state his intentions as to
future residence one way or another?
No, be did not.
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You testified, I believe, as his witness in conpage 516 ~ nection with the divorce he obtained in Arkansas,
did you not!
I signed a deposition, yes.
And you did not attempt to disaffirm any of the statements
you made as faets1
As .far as I know now. I have almost forgotten what was
in it except a few of the big·hlights.
As far as you know you stated the truth in answering the
questions?
I swore to them.
You testified that you had never heard Mrs. Margaret
Howe tell lewd stories. Has it been intimated to you hy anyone that Mrs. Eason so charged?
No, not that I know of.
You mentioned the fact that Dr. Howe and Mrs. Eason
came to your home one. Sunday evening· when an invitat,ion
bad been extended to Dr. and Mrs. Howe?
Yes.
Do you know whether or not Mrs. Eason knew the facts
surrounding· the invitation?
That is to say that we had invited Dr. and Mrs. Howe 1
Yes.
I suppose she did.
I mean this, so far as you know did Mrs. Eason
pa~;e 517 ~ have good cause to believe that she had a bona
fide invitation to your house 1
So far as I know. I take it that it was communicated to
her. otherwise she would not have come.
At. the party to which reference has been made, do you
know approximately when it was that Dr. Howe lefU I
merely ask for an approximation 1
I would say that the party lasted approximately three
hours and that he left, as I suggested while ago, maybe an
lwur before the party broke up. That is mostly approximation because it is lmrd to remember.
Did l\frs. Eason go out with him 1
AR I remember, yes. I would not swear definitely to that
hut they departed,-! think we noted their absence at about
the same time.
Do you know whether they left the house?
I would not know of my own knowledge, no, because we
were all in one room and I do not know whether they left or
not.. I just assumed they did because he never showed up
afterwards.
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RE--DIRECT EXAMINATION.
Mr. Bryant:
Mr. Mays asked you about these depositions.
page 518 ~ I believe you made two affidavits or gave two
depositions, did you not¥
Mr. Bryant, as I recall it perhaps I did.
May I ask you whether or not Dr. Howe made any statement to you with reference to whether the first deposition
was sufficient for him to obtain a divorce or whether he assigned any reason for the taking of the second deposition Y
Well, either Dr. Howe did directly or the attorney out
there wrote to me, I cannot quite recall, to the effect that
the statement made by me-and I believe Dr. MacNider-that those statements were not full enough, that they were
· not detailed enough as to the circumstances and facts to
which we were swearing·. That is the best of my recollection.
What were the circumstances under which the second state.
ment was given? Was that statement prepared for you and
you signed it?
.
No, I actually typed it out myself. I tried to find a copy
of it last night. I typed it out myself.
Were the second depositions taken after Dr.
page 519 ~ Howe returned to North Carolina?
I cannot remember. I am sorry.
Mrs. Howe was back in Chapel Hill at that time was she
noU
I don't know as to that.
Neither Mrs. Howe, nor any attorney were present for her
at t.he time of the ta.king of either of the depositions?
No, they were not.
I believe Dr. Howe resumed his class work at the beginnin~: of the session in the fall of 1934, did he not f
As I recall it l1e did, yes, sir.
Do you remember wlmt month school opened?
Approximately tl1e 18th of September. That is about the
mmal date.
And if the depositions were dated after that time that
would have been after Dr. Howe returned?
Yes, sir, it certainly must follow.
Prof. McCa11, there is one statement there I wanted to
ask you about regarding- Mrs. Howe's desertion of Dr. Howe.
I ask vou if that is a matter that vou knew of your own
knowledge?
~
·
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Well, as t<> whether she in the legal sense had actually
deserted him, I would say no. My statement
page 520 ~ there was drawn by way of deduction from what
happened. I do know that when I was a student
he1·e Dr. and Mrs. Howe were not living· together and for
about fifteen years thereafter they did not live together and
my deduction that she had left him was based on that. That
is my own personal knowledg·e to which I swore. I will state
frankly here that the other, that I did receive information
from other sources and from hearsay around the town that
her absenc.e· was in effect a desertion, so it was really one of
those mixed questions of law and fact, a deduction that I
had drawn plus information.

RE-CROSS EXAMINATION.
Mr. Mays:
Prof. McCall, I understand that you gave two depositions
in connection with Dr. Howe's divorce Y
As I remember it.
I take it tl1at the second depositions were not in conflict
with the first. but merely amplification of them?
Yes, my understanding that was the purpose of taking
the i.;;econd.
And further this deponent saith not.
(Signed) FRED B. MoCALL.
page 521 ~ #8, MRS. CHARLES S. MANGUM,
being first duly sworn, deposes and says :
DIRECT EXAMINATION.
Mr. Bryant:
Your name is Mrs. Charles S. Mangum f
Correct.
And your husband. Dr. Mang-um, is a member of the Medical Faculty of the University of North Carolina, is he not?
Yes.
Mrs. l\famrum, how long have you known Mrs. George
Howe, Mrs. Margaret Howe?
I first knew her when she came here as a bride, I am afraid
to sa.y exactly, lrnt. it. was a. very s11ort time after I was mar1
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ried myself, but it was when she came to :Chapel Hill as a
bride.
Mrs. Ethel Eason has testified that on one occasion Mrs.
Howe was intoxicated and that you were present and saw
her intoxicated, I desire to ask you if that is true?
I have -absolutely no recollection of any such occurrence.
I ask you if you have ever seen Mrs. Howe intoxicated or
under the influence of whiskey?
I have not.
page 522 ~

Mr. Mays : The statement made by the def enda.nt was that Dr. and Mrs. Mangum were on
the porch when they came out. She did not say that they
saw her intoxicated and tha.t they tried to a.void doing that.
That was the statement in the record and I did not know
whet]Jer you recalled that.
Mr. Bryant: My recollect.ion is slightly different.
No cross examination.
A.nd further this deponent saith not.

#9: MRS. LYMAN COTTEN,
being first duly sworn, deposes and says:
DIRECT EXAMINATION.
Mr. Bryant:
Y om name is Mrs. Lyman Cotten?
Yes.
I believe you were Miss Bessie Henderson before you were
married?
.Yes, sir.
Your husband, Lieutenant Cotten was in the
page 52R ~ United States Navy, was he not?
He was captain.
In the United States Navy?
Yes, sir.
And J believe vou are a sister of Dr. Archibald Henderson. are you not f
Yes.
l\frs. Cotten, do you know Mrs. Margaret Howe?
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Yes, I do.
How long, please, have you known her?
Well, say thirty years. I cannot remember the exact time,
but a very long· time.
During the period that you have known Mrs. Howe, what
opportunity have you had to see her and to come in contact
with hed
I have had every opportunity, I think. I have been away
from North Carolina sometimes at long periods but we have
always come back to Chapel Hill, and I used to know her
well before I left the .State and then when I came back I have
lived here for five years and have seen a great deal of her
since I have been here.
During the time that you have known Mrs. Margaret Howe
have you been in her home?
page 524 ~ Yes.
And has she visited you 1
Yes, often.
Now did you know her husband, Dr. George HoweT
Yes, I have kndwn him just since I knew Mrs. Howe, probably a little, longer. I think I met him before they were married perhaps.
Mrs. Cotten, there has been some testimony on the part
of Mrs. Eason that Mrs. Howe on numerous occasions was
unable to accompany her and Dr. Howe on drives on account
of the fact that Mrs. Howe was intoxicated or under the influence of whiskey?
Never, never.
Do you know Mrs. Ethel Eason T
Yes.
Where did you first meet her?
I met her here at the hotel. No, I met her I think the
first time at Mrs. Howe's house. She invited me to a dinner
given to her..
,Vhere was Mrs. Eason staying· at that timeT
She was staying here.
By that you mean at the hotel T
At the Carolina Inn, I think.
Was that prior to the time that Dr. Howe left
page 525 ~ here to go to Arkansas 7
Yes.
I believe it is in evidence that Dr. Howe first left here
in the summer of 1934 and went to Arkansas. At what times
in relationship to the summer of 1934, did you see Mrs.
Eason here at the Carolina Inn!
·
1
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Well, I think it was the year .before I think she was here.
She was here when I first came to Chapel Hill, which must
have been in 1933, I think and it.was then that I saw her, or
maybe before that.
Now did you see Mrs. Eason and Dr. George Howe together at times before the summer of 19341
Oh, yes, it was in 1933 I think.
vVhere were they when you saw them Y
Well usua.IlyAt what places did you see them Y
I usually saw them at the hotel here-well, when Dr. Howe
would come to call on her, I used to be at the hotel quite frequently-at the Inn quite frequently then, and I saw Dr. and
Mrs. Howe together constantly, frequently, ahnost every
time I came to the Inn.
Doctor and who together Y
page 526 ~ Dr. Howe and Mrs. Eason.
At what times would you usually see them Y
"\Vell, I saw them at various times. I saw them in the
morning and I saw them in the afternoon and I saw them in
the evening and I saw them at eleven and twelve o'olock when
I just happened to be here at the hotel-at the Inn.
At the times when you saw Dr. Howe and Mrs. Eason tog·ether at. the Inn, were they going through the lobby or were
they sitting· or just what Y
Well, as I recall it, they were usually either going out
driving or coming in from driving or Dr. Howe was waiting·
for her, and I would see her come down and meet him. Of
course I cannot tell where they went or anything of that
sort. I only saw it. It was very noticeable.
Was Mrs. Margaret Howe along· on those occasions?
Ko, not ever that I saw them.
MrR. Cotten, was Dr. Howe's presence at the Inn while
l\frs. Eason was J1ere and his appearance with Mrs. Eason
at the Inn sufficiently frequent to arouse comment?
Ob. undoubtedly. It was very noticeable. You have almost to knock me down with a thing of that sort but even
a child could ha.rd]y fail to notice that.
page 527 ~ Were you here during the spring of l934t
.Yes.
And did vou see Mrs. Eason here at that time"!

Yes, I did.
Mrs. :Cotten, at the time you saw-said you saw Mrs. Marg·aret Howe a.nd Dr. Georg·e Howe together in their home,
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please state whether or not they had at that time the a.ppearance and indication of happiness Y
Ob, entirely so. I thought they were extremely happy together and I thought they were very congenial and I remember many things that I thought made them congenial.
·wbat particularly have you in mind, if any T
· Oh, well, they loved to do the same things. That was
one of the. things, both of them loved gardening and I remember bow interested Dr. Howe was in Mrs. Howe's acting. I remem:ber once when she went to Columbia to aet in
a play there, he seemed so pleased about it and was· anxious
for her to do well and for the play to go off well. I mean
things of tha.t sort, just like any other happy family. I
thought they were ha.ppy.
CROSS EXA.:MINATION.
page 528 ~
·Mr. Mays:
During- that period were yon a house guest in their home¥
No.
When you saw Mrs. Eason and Dr. Howe together I understand it was g·oing and coming from the Carolina Inn f
Generally. I saw them occasionally in the Carolina Inn.
I saw them at different places, sometimes I saw them when
Mrs. Howe was with Dr. Howe, perhaps at the dogwood
festival, but at that time I remember Dr. Howe and Mrs.
Eason would be going· off to dinner and Mrs. Howe was remaining and it was all perfectly-it was just one of those
things that I can hardly explain-it was constant. attendance
of Dr. Howe on Mrs. Eason.
Diel you during· that period have occasion to entertain
Mrs. Eason?
Yes. once. She had dinner in my house with Mrs. Howe.
That was shortly after I came to Chapel Hill to live and after
Mrs. Howe had invited me to meet Mrs. Eason as her friend,
then later I had Mrs. Howe-I don't remember, it was a party
of. ladies and not men-and I had Mrs. Howe
pag·e 529 ~ and Mrs. Eason and several other people to dine.
<:ould vou fix the time 01
No. but it was t.h~· fall after I ~:ot here. Would that be
1933? 1932 or 1933, I am not dead sure, but it. was when I
fh8t cflmc, the fh·st year that I came to Chapel Hill to live.
Ancl further this deponent saith not.

MR.S. LYMAN COTTEN.
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#10, J. P. HARLAND,
being first duly sworn, deposes and says:

DIRECT EXAMINATION.
Mr. Peyton:
Where do you live T
Chapel Hill.
What connection, if any, have you with the University of
North Carolina t
Professor of Archaeology at the University of North Carolina.
Did your course have anything to do or any connection
with Dr. George Howe's department,
page 530 ~
Yes, I was in his department. It is given as
a part of classics, so I served directly under him.
He was Dean of the ,Classical Department, was he f
Head of the Classical Department.
How long had you known Dr. Howe Y
I knew him for one year between '22 and '23 and then from
'27 on. You see that is '27 to '35, would it not be ?-be eight
years, nine years a.t least when I was associated with him.
How intimate were vou in a social way with him 1
Well, very intimate· all except the last year tha.t he was
here, and I don't know but he was a different person to me
then. We were not as intimate.
Did you also know Mrs. George Howe wellf Mrs. Margaret Howe1
Yes, I knew her say eight ye~rs up to that date, 1935.
·what opportunities did you have of visiting· them or knowing· them in their homes f
Vvell, being in the same department and from the same
university,-we were both Princeton men, we had associations there-and I suppose we were in on almost every party
they gave, any occasion we would be asked and
page 531 ~ then we would often drop around. We knew
them so well that just in passing we would drop
in, sometimes in the afternoon, evening, any time.
\i\Tere you and l\frs. Harland present at the party that was
g,-iven in tl1e spring of 1934, I believe lmown as tlle shipwreck party 1
Yes. April 1st as I recall it. I think it was a Sunday evenin~:. I could verify it. I keep a log book. I would say it
was Sunday evening April first but I could unearth a log
book or dia.rv if desired as to that.
Was :Mrs. "'Eason there?
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Yes, in fact part of the evening she sat right next to me,
right on the left in the window seat there for a while.
·
She has testified that there was a good deal of drinking
at this party and that Mrs. Margaret Howe was responsible
for this drinking and that Dr. Howe became very much offended because of that. Will you state what actually took
place in that respect at the party?
Well, my wife and I arrived-I think we were the second
of the couples to arrive, the Burlages were there-and as
I recall it, they either called to us to come on in
pa.ge 532 ~ or the Burlages let us in and we walked in and
Dr. Howe and Mrs. Eason were in the little room
between the kitchen and dining room, the butler's pantry one
might call it, and they were, as I recall-I don't recall what
they were drinking-and asked us to come in and have one.
We went in. I am one of the fanatics that doesn't drink, riot
on principle but I just don't like it, and I stuck around a while
and then left, but they were all drinking·. Mrs. Howe had
not yet arrived, she was upstairs, and as I assumed had not
appeared as yet, and so that was the only drinking. I remember then I heard though tha.t Mrs. Burlage said ''we
have concealed it now" and I saw none. In fact if Mrs.
Howe were not here, if the hostess were not here, I would
like to say that it was rather a dull party because it was not
oiled up in any form, but sin~e she is here, I cannot say
that. I will have to pretend she was not listening·. I think
not drinking, it was the people sitting around wagging their
toug·ues ,visbing there was something.
Mrs. Ethel Eason, the defendant in this case, in testifying
has stated that this was a rough party and there
page 533 ~ was not only a great deal of drinking but she
tenninated it a drinking party that caused Dr.
Howe a gTeat deal of humiliation, mortification and embarraRgment, will you state what your impression was as to Dr.
Howe's a.tti tucle?
Of course, his embarrassment-anybody could feel embarrassment over things but you would think the bost might
]mve felt embarrassment for other people. It was only Mrs.
ERRon that he rescued from the ''terrible joint'' in which it
had developed becau_se my wife was allowed to stay and listen
to everything ! There was no drinking as I saw except when
Dr. Howe and Mrs. Eason were drinking· at the start and
then we sat. around and people tried everything to get started
talking and there may have been one or two stories that
were told but it was nothing terrible. If there was anything
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objected to, it was rather a childish nature, but there was
nothing· that would have driven Mrs. Eason out of the room
I can assure you, from what I have hea,rd. 0£ course that
is hearsay and not direct evidence, but from what I have
heard, there was nothing that would cause anybody to get up
and leave.
.Mrs. Eason has testified that she was the la.st
page 534 } guest to leave that night. ·wm you state whether
or not that was a fact?
Then the others were just strangers and not guests! because
she left early, I would say after ten o'clock; w· e must have
been there that long, but I would certainly say before eleven,
she and Dr. Howe left because he was on my right and she
was next to me and he got out and she went and joined him,
and I never saw them again, and when I left he was not there
to say goodbye to, and Agnes and I were about the last to
leave. They had already left and ,ve did not leave until soon
after twelve and they had surely been gone over an hour, the
two of them, and the other people were all sitting there for at
least an hour after Mrs. Eason left the room.
Did Dr. Howe and Mrs. Eason excuse themselves from the
party when they left?
Not to my knowledge. He was just sitting there rather
glowering, looking down, taking no part and then she got up.
I don't know just hmv soon after, hut she got up and left and
whether he called to her or just signa1lec1, hut it
page 535 } was quite obvious it was prearranged because
they both left the house over an hour before we
left.
Did they return Y
No, I never saw· Dr. Howe until the next morning in classroom.
So neither of them told the guests who were assemhlPd
goodbye or made any explanation of their leaving?
No, not to my knowledge and we were sitting ·right aronnd
there and no word w·as said to us. Somebody might have just
said "excuse me", son:iething you would not remember, but
there was no statement, no reason for leaving, or anything.
They both disappeared. As I say, I was sitting next to her
an~ know that she actually left and saw him leave, too.
Did you notice whether Mrs. Eason was embarrassed by
any jokes that were told during the time she was there Y
If s4e did, she concealed it under some loud laughing-I
mean laughing. There was never a frown or any attempt to
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quell it. She seemed to enjoy everything as much as anybody
else and I was sitting next to her..
Mrs. Eason also testified that Mrs. Margaret
page 536 ~ Howe had been drunk on various occasions in her
presence and unaMe to go out with her and Dr ..
Howe on drives. Have you during the time that you have
known them, ever known of her being in that condition or
being under the influence of liquor°?
No, and that night the only Teason she ·would not be able to
was she would not have time to get out there and get with
them, they were gone so soon. Seriously, I have never ~een
any indication, the slightest indication, of intoxication, and
I could not just recalI her drinking. Dr. Howe always servPd
it, be served it himself and did that night, and I imagine she
may have taken a couple along with anybody else Tmt it wag
never noticeable. In fact, I could not now· swear that I saw
her or anybody take a drink except the couples out there in
the butler's pantry when they were drinking a highball--!
suppose it was-before the rest of the guests came and tlu1t
was Dr. Howe serving it to Mrs. Eason and later to the Burlages or to us, or offered it.
Yon were invited to join them and participate¥
Yes.
·
Do I understand that you say you never drink!
page 537 ~ No, I just don't like the taste, not on principle.
.
I don't know whether my wife took any or not,.
and ,ve just walked out into the living room but I was in tllere
and I saw them drinking, and as I recall it was a square jar,.
or maybe that is just a. memory.
Mr. Harland, did Dr. Howe, when he left Chapel Hill in
the summer of 1934, say anything to you about his intention
of not returning to resume his duties as head of this department in which you were connected with him f
No, we assumed that he was coming back lJecause just a day
or so before he left we stopped out there one evening, lH~ was
out in the screened in porch and he was there and he told me
that he was goinµ: to take an automobile trip or would put
several books in the back of his car and just take a journey
and stop at this universitv and look over their library and
work on to another and do reading, and that would be t.he
,vay he would spend the summer. He said that he was going
with Dean Hobbs but that Dean Hohbs was nnpage 528 ~ able to p.:et awav until the next week. We thought
it funny that if he was going for a month or' so
with t]1e Dean, why he could not have waited two or t.hrec
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days, but he said he just could not wait and that he was going
to take some books and just browse around during the summer, and I had just a general idea toward Chicago and no intimation that he would never return, not the slightest.
Did you ever receive any letter from him while he was R\vay
or anything indicating he was intending to change his residence?
No, not at all. In fact, we wrote to him during the-I guess
it was the following summer. He never did answer that which
seemed so strange because he was always one who was punctilious about matters like that. He never even botherer1 to
write us. That was later, not just that summer.
Do you recall ·when he got back to Chapel Hill after being
out in Arkansas 1
Yes, and that was the most impressive thing, as I look hack
upon it now, knowing Dr. Howe as I had so wen. I went to
his office, which was right near mine, and he asked me-said
'' I just have something to tell you. Mrs. Howe and I have
decided to separate.'' This was in September
page 539 ~ and after the term had begun. I suppose about
the 2oth or 25th of September. Possibly I might
verify that, but he said '' we have decided to separate'', and
I said ""\Vell, we have known you as just the essence of honor
and anything you do must be honorable", and he thanked
me. That man could never any more have done that in his
natural self than I could speak Timbuktu. It was just foreign to his character. He was a man that was so honorabl()
he leaned backward, and he could not have faced me with
that knowing all the time, as I know now, that he had heen
applying, possibly had secured the divorce-may not have
secured it but he had applied for it but he just said it in a
way that I know now he was a different man.
Said they had decided to separate?
Yes, said '' we have decided to separate.''
You mentioned in the beginning of your testimony something about the fact you had not seen so much of him during the last session that he was there, that is, I suppose,
fromSeptember to ,June. September, 1934 to ,June, 1935.
Can you explain why you did not see more of him f
I think he was a different man. I mentioned
page 540 ~ this by way of consolation, having nothing to do
·witl1 this case, I just had told Mrs. Ho,ve sometl1ing by way of consolation "you must not think that anybody took him away from you. Dr. Howe died before he
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ever left here as far as the real Dt. Howe was concerned''.
That was the way it impressed me, he was such a different.
man, different in character. It is natural to run off with
another woman or hundred of them, but it was not necessary
for him to dissemble and resort to subterfuge. He would
come out openly and he never could have looked me in the
eye and said "we have decided to separate" and me say
'' whatever you do must be honorable'' and he then thank
me. He could not have done it, he would have come right
out and I said the true Dr. Howe died before he left
here in June of 1934 and I said that before any of this matter came up, before I ever knew that there was any trouble
or suit or anything. I just said it as a remark because I
felt that strongly and it was purely with no intent of going
on record, purely a means of consolation that I felt that the
man had died before he left here in 1934. He ·was a different

man.

It is a matter of record here that Dr. Howe
left Chapel Hill again in the first pa-rt of .J nne, I
believe, of 1935, at which time I understood he
got a furlough for the ensuing session, is that true?
I assume that he had the year's leave of absence with the
understanding that usually goes with such a leave that he
was to return the following year. It is understood when
you take a leave from here that you must return after that.
Did he draw his pay during that leave of absence 1
I assume that. I had heard that. Of course I would have
to get evidence at the offie:e, but I had heard that it was on a
salaTy. I do not know what percentage.
Did you hear from him at all during the time that he was
absent that year on leave 1
No, not a word. In fact, we had even written to him and
he never answered.
Never took any interest in what was going on in his department?
Unless he wrote to Dr. Harrow, but I never knew of anv
eontact or any interest displayed at all to my knowledge.
.,
,,111at happened before this leave of absence
page 542 ~ exnired f Did he die or did he resign¥
He resigned. We heard, very much to my surprise at least, that he had resigned and of course I did not
know about the arrangements but of course that was contrarv
to the contra.ct. Thev do specify if you take a leave you must
come back aftenvards; in other words, a man would take a
year's holiday anrl go to another University.
page 541

~
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You were surprised he did not return f
I was greatly surprised at the resignation.
Did you know his address or whereabouts or know anybody
else who did know them during the year he was away?
No, and we asked and if anybody knew, they never would
tell me. I have not the slightest idea where he was. We
heard a rumor that somebody had gotten a letter mailed at
Richmond but it was told they did not know where he was
and it might have been he was just traveling and happened
to pass through Richmond, but I say that is hearsay but I
once heard somebody had some indication that he might have
passed through and posted a letter at Richmond.
That is the nearest you came to having any idea where he
wast
I never had any direct communication and so
page 543 ~ far as I know there was no departmental word.

CROSS EXAMINATION.
l\.fr. Mays :
You stated that as you look back on it you felt that Dr.
Howe died in 1934 and you, I believe testified, that you think
he was an utterly changed man because he could never have
looked you in the eye and thanked you for what you said to
him?
Could not have looked me in the eye and thanked me at the
same time. He could always look me in the eye but he could
not have acted as he did knowing he was getting a divorce,
telling me merely they were going to separate. Then when I
said "Dr. Howe, you would do only what is honorahle", then
to have thanked me, he could not have stood that. I knew
Dr. Howe never could have acted that. That was double
faced.
He did act that way?
Yes, in September; and then I would say in June to sit and
tell me of this plan of going around browsing· in the unhrersities reading the Latin books and seeing what they had and
yet all the time he must have had other plans unpage 544 ~ less he made them mighty rapidly in two days.
How much·did Dr. Howe confide in vou as to his
personal plans T
•·
Well, we just talked as ordinary friends. He would tell me
about the house, what they were going to do. I just always
considered him a very good friend that would talk about ordinary things and I supposed if I had asked him very definite
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questions he might have answered them. He was not one that
just naturally would talk a lot but on the other hand he was
never a person who would conceal anything that ought to have
come out or was partially out.
Was he rather reticent in commenting upon his own marital
relations or did he volunteer information about them 1
No, I think he was a man that thought family matters were
of the family and was not one to just babble it about for the
public. He was not given to that.
Don't you think when he stated that he and Mrs. Margaret
Howe were separating that that was in line with his eharacterf
No, I felt so strongly-this is more opinionism
page 545 ~ but as I look back it was an entirely different thiug
-that year he didn't look the same and it is easy
to imagine, isn't iU But, at the time, ,vhen I think of it, his
thanking me was so contrary to himself, it was so different, it
was not '' here, I am putting my cards on the table and tl1i~
is the way I feel''. It was just something there when yon
say "I am doing the honorable thing". I think he kind of
felt that he was not. Of course that is retrospect now.
These things that were not honorable are the things that
have come to your attention since this litigation start.eel..
aren't they f
I say honorable. It is not the matter of getting the divorce,
it was the way of doing it and covering up and concealing it
by subterfuge, I would say, and evasion. That is what I
say was the dishonorable thing about it. If he wants to go
and get a divorce, that is his affair, but his actions to me
were not straightforward, not what I would expect of the Dr.
Howe I knew. It was just a different man.
Knowing that he was a man who was quite reticent nbont
his marital affairs, wouldn't you expect him to
page 546 ~ state any severance of relationship in as mild
way as possible 1
If he had done something, he would have said that he had
done it but this to me was just as though it had just occurred,
they had thought it over and they were going to separate;
and beforehand, he would have told me that in .June ,,,rhen
he had planned as it turns out, but to go lJack after it wm:
done and even pass it up was even worse. There were two
occasions when he could have intimated that they were breaking up and in neither case did he hut rather glossed it over.
It ·was not his ordinarv reticence of familv matters whetl1er
consciously or unconsciously.
~
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You felt then he withheld from you information that he
should have communicated to you?
Should? Yes, on the basis of friendship, yes, not legally
should have, but I think that I would be justified in assurnfog
·that as a friend who had always put his cards on the table as
I did with him that he would have told me-in that case [
would say that he should have, not in the legal sense of being
compelled to, however.
You testified about his leave of absence and I
page 547 r think stated some conclusions based on some assumptions. Do you know anything at all of his
actual arrangements with the administrative authorities at
the University?
No, I say that I assumed that he was coming back and that
being on leave, I assumed that he was due to come back, and
so I expected llim for two reasons, because he had not intimated he would not. In fact, everything seemed to he as if
. he was coming, and then of course, this other arrangement,
I do not know how it was arranged but I just assumed that
he had to come back or ought to come back.
All of that was your assumption?
Yes, assumption in the first case, based on the way he talked
and acted, that he was continuing.
Your work in his department, was that of such character
that you and Dr. Howe could exchange classes?
Oh, no, I never took his work. He had advanced Latin and
my work-well, I did take one advanced Latin course to help
them out one year, ,vasn 't any Latin at all, but we were in one
department and I saw him every day, certainly five days a
week, Monday through Friday, because we were on the ~ame
floor ,vi.th offices and just kept passing there.
You were not the person who would likely suepage 548 r ceed to any of his work in the event of his resignation?
No, except in an emergency.
You mean a temporary absence?
Yes. In one case some work had to be done and I took an
advanced course in Latin because I had once had it at Princeton and it relieved the situation, but we were all one, one group
there.
At the party about which you have testified did Mrs. Eason
carry on what you would consider a flirtation with you f
Not with me.
·would you consider that she flirted with any of the others 1
I have heard of guests she did.
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Do you know of any guest at the party where you would
say she flirted with? Anybody f
At this party?
Yes.
No, I just wasn't paying any attention then.
vVell, she certainly wasn't flirting with you f
No, I had a wife right near beside me besides and I had
seen her for two years and she knew I was not interested.
e were different types.
You would say then that if any witnesses testipage 549 }- fled here today that she was carrying on a flirtation with you that that testimony was false?
I don't know. I might have been dull or my attention attracted else-where.
But you believe you would have been moderately conscious
of it if it had been so obvious to others¥
I guess so. I was just sitting there at the party with everybody else. No, I don't think she ever trained her guns at me
as a matter of fact.
Have you ever seen her train her artillery on anybody from
your personal knowledge and not from what you have been
hearing lately1
Of course that is the obvious case but you don't want me
to mention what I have heard about others.
Testify what you know a.nd not what you have heard in the
various rumors.
1Nell, I remember attending an alumni ball when she certainly played up to Dr. Howe. It was in the Tin Can (gymnasium building on the University campus) on a June night
when the alumni a.nd the graduating class all get
page 550 }- together, and of course I saw them together. The
other cases, I knew of one case, which is hearsay,
that came from the wife of the man who was being trained at.
Do you know whether the wife of the rna.n on whom her
guns ,vere aimed, is going to testify here?
I don't know.
So all her gunning, as far as you know, is hearsayt
Except I would say definitely she was interested in Dr.
Howe.
And wha.t did she do from your own knowledge of the case
to indicate that and when did you arrive at such a conclusion?
vVell, I suppose the association of being seen together, and
as for the conclusion, I was one of the ''die-hards'' that l1elcl
out, '' oh, no, Dr. Howe wasn't even inte·rested, '' even after
he ha.d gotten a divorce, so it shows that I don't know the
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exact date, but certainly she seemed to me to be interested
because she was seen so much ,vith him and rather played up
to him the way she acted.
As far as you know, you know of no impropriety, so far as
you are concerned f
My own knowledge, no. It is heresay, except
page 551 ~ of course I did not think it was so wonderful his
rescuing Mrs. Eason from this ''den of iniquity''
and going out with her for a couple of hours and my wife and
some other people, supposedly respectable, were allowed to
stand and bear it, and I did not think that was the height of
propriety.
,Vhat den of iniquity t
So-called, with quotation marks please, the party of April
first that was so bad she had to be rescued and taken out. That
was ironical. Quotation marks. Irony.
You mentioned her being rescued from the party by Dr.
Howe, where do you get the information that she was being
rescued by Dr. Howe? Did she ever sa.y sot ·who told you
so!
"\\Tell, they did leave and he ,vas glowering, showing his displeasure at it all. They get up and leave and never come hack
again, and the next morning he was rather displeased about
the whole thing so much so that he was glad to have somebody come around and say they were sorry he was not happy
ove·r it.
"Who came around to say that?
Why, I don't know. Is that to the point!
I am asking you to be to the point if you will.
page 552 ~ I had an idea that Fred McCall went there the
next day and either Fred told me himself or
whether Dr. Howe told me, it was nobody here that told me
that, but I know that he was displeased and he left. He was
glowering.
Mrs. Margaret Howe is not here at the moment?
I thought she was sitting here. No, she was not the one that
told me. It was nobody here, whether Fred McCall or Dr.
Howe told me. Anyway, he gets up and leaves and was away
and the next morning he was clearly displeased about it. I
assumed then he had taken Mrs. Eason away from it. He
certainly took her away from it and I assume he was taking
her away presumably because she could not stan<l it if you
please. My opinion is that he took her away because he wanted
to be alone with her. That is my opinion purely, so strike it
out, or something like that.
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The info·rmation you got about the party on which you are
testifying in ironical quotations, about Mrs. Eason 's testimony you have gotten that from Mrs. Margaret Howe herself¥
The testimony Y
Yes.
page 553 ~ No, the general idea of my description of the
party is from my observation and talking with
other people; as far as the actual statement of rescuing her,.
that of course is what I have put in from accounts-I mean
part is assumption and part hearing.
Mrs. Eason testified sometime ago about the party, now
your knowledge of Mrs. Eason 's testimony and ,1tha.t she had
to sav about it came to vou not from the record at all but from
Mrs. "'Margaret HO"we, isn't that true?
.
No, I only know the general statement, some parts of it..
This is all public, isn't it 1 Accessible 1 Isn't some of this
evidence accessible to people Y
Mr. Peyton: Counsel reply and ask Mr. Mays to be more
specific as to what lie is talking about so the witness will know
to what information he is referring to as having been obtained
from Mrs. Howe or someone else. There is nothing in this
testimony, so far as I reca.11, that indicates he got any infol'mation from any}?ody about the party.
I was at the party. I am giving my observations. Of course
we have talked about it since, my wife and I, and
page 554 ~ one or two people that were on the party and tl1~
only pa.rt I have read into it is the term "rescue",
and I assume that because he did not like it he left with
her. Rescued her¥ Leave that ont and ''took her from it'',
if vou wish.
You have talked with Mrs. Margaret Howe recently and she
has informed you about certain depositions given by Mrs.
Eason in connection with the party, has she not?
I don't know about the depositions. I know· the general
story of what is just .~oing on, but I have not seen any depoRitions and have not had any quoted to me.
That is what I feared.
So I would not he able to give you leg·ally here an account
of what has taken place.
I say the information you lrnve as to the testimony comes
from Mrs. Margaret Howe f
No, what I say is from my own observation.

·
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~fr. Peyton: Counsel objects to this question that he has
any information at all. You are assuming that he has information but he ha~ not testified that he had any information.
The only information that has been disclosed to him is the
question that has been propounded to him by
page 555 ~ counsel for the plaintiff and which he ·was asked
to either affirm or deny. No other reference has
been made to the testimony that has been taken except what
Mr. Mays l1as injected in his cross examination, either by the
witness or by counsel for the plaintiff.
vVould I have had the right to have had access to what has
been had to date f
I was asking a questionWould I have been able to have primed myself by having
access to that f
I was trying to find out whether you have been primed from
other sources 1
No, ·what I have given was my general ideas from observations at the party, from acquaintance with Dr. Howe and Mrs.
Howe over a period of eight years, at least with him, and more.
v\Then Mrs. Eason went out of the room did she and Dr.
Howe go together or who went first f
Of course in a general party, I would have said-well, I
hope no other witness thinks differently-but I would have
said that he left first. There is the door. He left first and
as a result of that that she left because it was not
page 556 ~ long afterwards that she left, and just now I cou]d
not say whether he signalled to her or called to
her, but it seemed obvious to us at the time and we commented
because he had taken her out. That was the impression and
it did not mean enough then for us to recall or say whether
he had just signalled, beckoned or whether '' come on'', hut
the impression was that he had taken her out of there.
You are sure he did one or the other, either signalled to her
or asked her to come with him?
That was our impression.
Do you know whether they drove off together f "\\There did
they go from there¥
I don't know.
e had an idea that Dr. Howe took his car
and drove off, whether we heard it or not, because we all
talked about his driving off with Mrs. Eason, and that ,vas
just such a regular thing it may have just been assumed or
we ma.y have heard the ca.r start. It was the regular thing and
no one disputed it that he took her out for a ride.

,:v
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You mean on that occasion?
Yes?
You say no one disputed it. Did anyone assert it?
Yes, we said we thought it funny Dr. Howe
page 557 ~ should get on in a huff and take her for a ride.
You have been taking refuge in numbers, w·ho
were the "we" that had these thoughts and when did they
express them f
I could have said we. I meant by that that ''"'e talk~d it
over. It was not just one impression. My wife for one and
then we would talk with the Burlages afterwards and now and
then different people who we·re at the party that we would he
apt to see that would happen to mention it.
But you didn't see them drive off, did you?
No, I was in the room of course.
You don't know where they went?

N!o.

You don't know of your own knowledge whether they actually were together after they left the room 1
vVell, if I was a betting man, I would make it ninety-nine
to one.
You might make it a million to one. You see we are engaged here in a very serious suit that involves matters much
more important than ninety-nine to one and involves more
than a million dollars and however ironical it may seem. we
are trying to get at the facts as you know them?
Well, of course going back, and I could not
page 558 ~ not make a check, but it seemed our general knowledge, my wife and I, that Dr. Howe took her and
went off in their car. ·we must have had some reason to say
that or we could have said that they went out and took
walk. vVe must have noted the car was gone or heard the
car start up, but at the time before there was any talk of a11y
divorce, before we even suspected anything, w·e just talked
about Dr. Howe and Mrs. Eason leaving the party and going
out in the car. There must have been some reason for us to
say that.
You had not suspected anything at that time 1
Not a bit. I was the last man in Chapel Hill to fall. Stupid.
You assume thev have all fallen now?
I think the evidence shows that I was blind.
Then you have heard right much about the evidence already
introduced in the case?
·
It was common talk in the town. Live in Chapel Hill and
you get everything.
I am talking about the evidence.
L
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A good deal of that is general knowledge because we heard
at the time about one case of a man going to
page 559 ~ Greensboro early and meeting the two coming
back and assuming they must have been away
over-night, and I said "no, he must have taken an early ride".
I am trying to get here, not the slightest kind of rumors
that might have gotten across, I am trying to find out the peo.ple who knew these things and can testify of their own knowledge to them. I want to know what you know about it and
not what you might have heard or at some other time assumed.
I just saw them driving together and that they did leave together and I assumed, and with some justification I feel because we always mentioned it, that they went out together in
a car.
You stated that on one occasion Mrs. Eason, as she was
then known, was at some kind of a college dance and was playing up to Dr. Howe. ·was that prior to this partyf
Oh, yes, I think it was possibly the time I met Mrs. Ea.son.
It was in the Tin Can and she was very friendly then.
And you did not suspect anyihing at all between Mrs. Eason
and Dr. Howe?
No, because I had such a regard for Dr. Howe
page 560 }- I was just blind or at least did not suspect anything.
I take it that your sympathies from your testimony you
have given are very much in favor of l\frs. Margaret Howe?
On the contrary my wife and I were the ones who stood hr
Dr. Howe and always disbelieved everything and really felt
that he was the one that brought me here and that my allegiance was to Dr. Howe and I was on his side completely.
I am speaking of this pending- litigation.
"\Vitnesses never show any favoritism, do they! Aren't
they just giving the truth and only the truth?
Sometimes thev do.
Justice is all I
interested in, which is trite and bromidic,
I admit, but I cannot help but want to see justice done, and
naturally I have certain feelings.
And therefore wish to bring in the facts you have heard
as well as what you have observed t
No, I have given what I have observed and what I have
heard I have said that it has been hearsay or assumption.
I understand that you have no taste for liquor
page 561 ~ yourself, did you have occasion to go hack to the
butler's pantry after the first trip when yon first
arrived at the party?

am
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No. All I heard-I think it was Mrs. Burlage or someone
rather gleefully said "we have concealed it", or something,
when I went back there and I wasn't in there again.
You stated that Dr. Howe went back to mix drinks for Mrs.
Eason?
No, he was back there when I arrived, be and :M:rs. Eason
were mixing drinks or drinking there and the Burlages were
there and we came in and she gave me some kind of a cook's·
hat. "'\Ve were all in costume. I think I was ship's cook or
something and she gave it to me at that time. I did not drink
anything and left and they were drinking there. There were
six of us in the room at the time and the container-I could
not swear to this, I just have an impression-may have been
round or square glass jar-bottle, I would say,-but they did
have glasses and were drinking. I did not leave·
page 562 ~ because I did not believe in it but I was not drinking and just went out possibly because some othe1·
people had come in.
You did not go back and show any interet in the joke?
No, I was not in again. No, I don't recall unless Mrs.
Burlage asked me to.
Did you go back to ])r. Howe the morning after the pa1·ty
and discuss the party at allf
·I just stopped in his office right there, it was open and I
always spoke to him every morning.
Did you make a.ny statement to Dr. Howe at all by way of.
explanation or apology with reference to stories told at the
party?
Not on my part. The only one I remember telling was
something my wife told me to tell about some child which is
the most innocuous thing that could have been told. I might
have said something about I was sorry he was disgruntled. l
did not say that word, but there was nothing I had to apologize for, and in fact we kind of felt it funny that he did not
enter into the spirit of it so it ,vas more or less his point, we
thought.
So you made no apology or explanation to him.
page 563 ~ for any stories told a.t the party f
No, I had not told any story myself that was
off-color and if I expressed anything, I might have said I ,vas
sorry that he did not like the party or how things were or
something may have heen off color in every ordinary party
with people jumping around tryin~ to grab at something to
liven it up was one ease of something that was more childish
than anything else. I did not make any apology. I may have
stopped aR I did every morning.
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What sort of physical condition was Dr. Howe in when he
came back in the fall of 1935?
I don't know. He had had a heart attack earlier and he
had to rest.
In the fall of 19341
He was here that year.
What was his condition the year 1934 to 1935 ¥
That part I don't know. He did not mingle as much. He
kept to himself more and it is hard to figure. He just did not
seem to be the same man, whether he was taking
page 564 }- it easy on account of his heart as we knew he had
to do-the previous year after his attack he had
to take a certain amount of rest, he could not garden as much
and had to rest more-and the final year of his teaching he
was not around as much, I did not see him as much. He was
more aloof.And further this depon<~nt saith not.
.J.P. HARLAND.
page 565

~

# 11, PHILLIPS RUSSELL,
being first duly sworn, deposes and says :
DIRECT EXAMINATION.

Mr. Bryant:
Your name is :Mr. Phillips Russell¥
Yes, sir. My full name is Charles Phillips Russell. I use
Phillips Russell as a writing name.
Mr. Russell, I believe one of your occupations is that of·
writing books, is it not 1
Yes, sir.
.
You have written a number of books for publication, have
you not?
Yes, sir.
At the present time are you connected with the University
of North Carolina?
Yes, sir.
In what capacity?
Professor of .Journalism.
Did you know Dr. George Howe?
Yes .
.And how long did you know him prior to l1is death?
I knew him ever since he came here as a teacher. I was a
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page 566

~

student here between 1900 and 1904 and he came
here during· that period to join the faculty.
Did you know Mrs. Margaret Howe?

Yes.
How long have you known her?
Since she came here as a bride.
Mr. Russell, there has been some testimony on the part of
Mrs. Eason to the effect that Mrs. Howe on a number of occa·sions was unable to accompany her and Dr. Howe on trips on
account of being intoxicated. During the entire time that you
have known Dr. and Mrs. Howe have you had occasion to go
to their home?
Yes, a good many times.
And have you had opportunity to have contacts with Mrs.
Howe?
Yes.
Mr. Russell, have you on any occasion ever seen Mrs. Howe
intoxicated or perceptibly under the influence of intoxicants?
No.
Were you present at this so-called Shipwreck Party on April
1, 1934?
Yes.
Given at Dr. Howe's home?
page 567 ~ Yes.
I believe your wife was there, was she not··
Yes.
Did you see Mrs. Howe serve any whiskey on that occasion?
No.
Or did you see Mrs. Howe take any w·hiskey to drink on
that occasion?
·
No.
Please state whether or not on that occasion or any other
occasion you have ever heard Mrs. Howe tell any fiithy or
obscene stories?
No, not ever.
Do you recall the circumstances under which Dr. Howe left
the party that night?
I only recall this, that Dr. Howe sat for some time rather
aloof from the circ.le and then he disappeared and I did not
see him any more, but I do not recall his actually getting up
and leaving the room. I only noted the fact that he had gone.
Diel Mrs. Eason leave the party that night?
Yes, at least she disappeared from the circle.
page 568 ~ I did not notice the immediate moment of her de- ·
parture either.
How long was that before the party hroke up Y
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:My recollection is a little vague about that. I can only say
roughly an hour or two.
Did Mrs. Eason and Dr. Howe leave about the same time·f
I could not say. I did not notice their moments of their departure.
Did you see Mrs. Eason or Dr. Howe again that night f
N;o.

w·ere either of them there when

the guests departed f
Not when my departure took place, no.
Mr. Russell, you testified that you had been rather frequently in Dr. Howe's home, his and Mrs. Margaret Howe's,
I ask you whether or not they gave the appearance at those
times of being happy?
Yes.
I believe Mrs. Howe has talrnn some work on your .Journalism class, has she not?
vV ell, English classes. I am also Associate Professor of
English, though I do not use that title any more,
page 569 ~ but she has been a member of my English classes,
yes.
No cross examination.
And further this deponent saith not.

CHA"&LES PHILLIPS RUSS/~
page 570

~

#7, FRED B. McCALL,
Recalled for further examination by Counsel for

Defendant:
RE-CROSS EXAMINATl!ON.
Mr. Mays:
Dr. McCall, Dr. Harland testified a little while ago, I believe, about some conversation that you had with Dr. Howe
I believe the day after the Shipwreck Part.y, do you recall
the nature of that conversation? For your benefit, I will say
that he did not attempt to recount it, and I am simply trying
to learn from you what that conversation was if it related to
the party.
1\fr. Bryant: I object because, unless I am mistaken, Dr.
Harland did not testify that Dr. Mc.Call had the conversa-
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tion. My impression is that he said Mr. McCall or some other
person there.
I will re-phrase my question. Did you shortly following
the Shipwreck Party have some conversation with Dr. Howe
on the subject¥ .
Yes, I did.
Did the conversation in part at least relate to stories that
were told at the party?
No, it did not.
Was there any kind of apolog-y-if that is too strong a term
-anything of that sort made by you to Dr. Howe!
page 571 ~ Yes, there was.
·what was the nature of that'?
I went to him and I understood that he had felt somewhat
disturbed about what had gone on that night; and on account
of any part that I may have taken in it, I went to him and explained to him why apparently I was, what somebody had
called me, a ring leader. That explanation took this course
to the effect that what I did there in fun with Mr. Paul Green
was by way of motivating the party, to make the party move.
It was such a party as may occur at your house· or my house
in the sense that you might feel it was dead and was not going
well and I went to Dr. Howe and explained to him why I had
taken the part I had in it. And I might also say that I also
apqlogized to him for anything that we did there that might
have offended him. I did not think I had any real apology
going to him particularly, yet he was such a good friend of
mine and the relationship was of such long standing I did
not want to leave anytlung in his mind, or leave anything·
undone that would make him feel badly toward
page 572 ~ me and I wanted to explain my position in the
·
matter.
What caused you to believe he had an unfavorable impression that might require some explanation?
w·ell, for one thing the fact that he left the party and did
not show up at all at the end of the party when we were
making our good-byes. I sensed that something· was wrong,
something had gone wrong· and that was one reason I went
hack to him. I might explain this, that it has been stated, I
know b)7 some people but I don't know who they are, that
I and Mr. Green were drunk. That is an absolute lie. There
was not enough liquor in that whole house to get me or anybody else drunk, and the activity that he and I eng-ag-ed in
there in l1elping Mrs. Howe out with a little game called for-
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feits,-well, we were silly and we were carrying on a whole
lot of antics that might have given the impression that we
had too much but it was purely for the purpose of motivating
the party.
You think one could have honestly gotten the impression,
because of the antics, you might have been impage 573 ~ bibing too much?
If one was critical, looking for that, he might
have gotten the impression.

And further this- ~ e n t saith not.
/
page 574

~

(Signed) FRED B. McCALL.

#12, MRS. MARGARET HO"WE,
being first duly sworn, deposes and says:
CROSS EXAMINATION.

Mr. Bryant:
Mr. Bryant: Counsel for the plaintiff, without wa1vmg
their exceptions and objections to the questions in the examination of l\:Irs. Howe in chief but expressly insisting
thereon, now proceed to cross examine the witness.

I believe when your testimony was taken in Richmond in
response to a question asked you by Mr. Mays you told him
that you were married to Dr. George Howe in Columbia,
South Carolina, on the 27th of October, 1903, is that correct?
That is right.
That almost immediately after your wedding you and Dr.
Howe came to Cl1apel Hill to live together?
Yes.
I believe you further testified to Mr. Mays that after l1aving lived in Chapel Hill for a while you went back t.o South
Carolina on account of your health, did you not t
That is ri.ght.
And stayed there for a while, and also I believe
page 575 ~ you testified that some time later, perhaps about
1912, you went to New York, is that correct f
Yes.
At the time you left to go to New York, please state whether
or not there was any disagreement or abandonment between
you and Dr. Howe, or desertion f
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None whatever, ne-ver was any.
Did you go to .New York as the result of an agreement
with your husband¥
Yes, indeed. It was at his wish and sugg·estion.
I
had wanted to go to Italy with him and he felt that he
wanted me to test out talents he thought I had and he was
going to be studying· and he said that if I succeeded in the
work and we felt it was advisable to live in New York, then
we would make those arrangements when he came back.
So you went to New York as a result of a complete understanding wth your husbandt
Yes, sir.
Did your husband visit you while you were in New York ·1
Constantly.
During that time did you and he stay together?
Always as bus band and wife.
page 576 ~ Did you, during the period from the time you
went to New York until you returned to Chapel
Hill, usually spend your summer vacations together!
. We always spent part of every summer, and sometimes all,
and we were together at other times, a number of times. I
would like to state what some of them were, in addition to
that, because we were always together whenever there was
· any family occasion on either side, attended all the marriages
and all the funerals on both sides together during- those years,
and Uncle Woodrow's inauguration, too, as his guests.
During those years did you and your husband correspond
frequently!
Yes, indeed, all the time.
Mrs. Howe, when did you return to Chapel Hil1 "l
I don't remember the day of the month but it was in the
fall of 1925.
Now had you and Dr. Howe been living together before
thatf
We had lived together for a solid year in New York prior
to that.
He was on leave?
pag·e 577 ~ He took a year off and came up there because
he was trying to find work elsewhere than here.
When you returned to Chapel Hill in November, 1925, as
I believe you told Mr. Mays, did you begfo keeping house
then f
Yes, we took a cottage in Park Place.
·wm you please state whether or not you and Dr. Howe
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resided together continuously as man and wife from the time
you returned to Chapel Hill until June, 1934?
We did.
Please state whether or not during· that time there was any
disagreements between you and Dr. Howe f
No.
Of course, other than tJie minor disagTeements that any husband and wife would have?
None whatever. There were what you ha':e suggested, just
a little ordinary friction such as arise in any marriage but
there was much more love and happiness than anything else.
Please state whether or not those years from 1924 to 1934
were congenial f
They were the happiest years of my life and I think they
were the happiest of his. He often said so and
page 578 ~ wrote me so constantly whenever we were away
from each other, when I went home on little visits
and his letters were always full of love and devotion and his
happiness and how he wanted me to be happy on the little
visit home but how he was looking· forward to my return.
I believe that you told Mr. Mays that Mrs. Eason first came
into the picture during the fall of 1930. Is that correct?
Yes.
You met her when she was in Chapel Hill, did you noU
Yes.
I believe she had a bov in college f
She had a boy who was being tutored to enter college at
that time. He entered the next year.
·
It was under those circumstances that you met her first?
Do you want me to tell how I met herf Yes, it was under
those circJ}mstances that I met her, in playmaking class. I
was studying at the time.
You were interested in writing?
Always have been.
I believe you had written several plays yourself?
Yes, and lots of stories, and I have done newspaper and
magazine work all my life, ever since childhood.
page 579 ~ I believe as the result of some conversation between you and Mrs. Eason about that work you
told Mr. Mays that you had invited Mrs. Eason to your home!
The intimacy between Mrs. Eason and me began when she
saw a little play that I had written called "House of Grief"
produced, and she 'phoned me the next day and toJd me it
had helped her more than anything she had ever seen because
of its note of courage. It was a symbolic play and a fantasy,
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and the theme was a symbolic satire on self-pity, and she
asked to read it and I carried it to her.
Mr. Mays asked you if you did not tell Mrs. Eason that you
named it the "House of Grief" because of certain distress
in your own family¥
That is untrue. I did not.
You did not make such a statement to Mrs. Eason?
I did not. "The House of Grief" was a symbolic name
and I would like to explain that it was a place where people
who were indulging· in self-pity tried to find helter to indulge
in it, and when they had worked out t ir own salvations
through meeting their problems, they f nd what a wonderful
place it was.
page 580 ~ You had written is s a satire on self-pity?
Yes, a sort of satire.
You are the one, as I understand, who introduced Mrs. Eason to your husband, Dr. Howe T
Yes.
You brought her to your home¥
Yes.
As an act of courtesy f
As an act of courtesy.
And hospitality?
She was a visitor in the town and she had known the theater
in New York where I had worked and was interested, seemed
interested, in the kind of work I was doing, and I just invited
her to the house.
At the time you showed Mrs. Eason these acts of hospitality, having her in your home and introducing her to your
husband, will you please state whether you continued to ask
her to come to your hornet
Yes.
On numbers of occasions f
Whenever she was in town.
And how frequently would you have her there?
page 581 ~ She had a standing invitation. She had invited
us to visit her in New York and we had spent a
fortnight, two or three weeks, and she and her husbimd bad
been delightful to us. He is a charming man.
You had visited her in New York?
Yes, George and I both. We drove her son up.
Yon and Dr. Howe visited her in New York in the fall of
1931, did you not f
Yes, so of course when she came to Chapel Hill we returnect
the courtesy of her invitation to us.
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Mrs. Eason testified you pursued her on a number of occasions, forced your attentions on her. Will you please state
whether Mrs. Eason at any time ever appeared unwilling to
accept your hospitality?
Well, if she did I must have been very obtuse because I
never discovered any unwilling'Iless.
She always seemed
cager to come and assured me of her delight and happiness
in coming both orally and in writing·.
Did she come to see you frequently at your home?
No, she never came to see me. She came out at meals at
my invitation.
page 582 ~ Now, Mrs. Howe, a:fter your and Dr. Howe's
visit to the Eason home, please state whether or
not Mrs. Eason seemed to take an interest in both you and
Dr. Howe!
In the beginning she seemed to take an interest in both of
us, in the beginning more interest in me, but towards the end
her interest in me was not so evident.
vVhen did you first begin to notice Mrs. Eason 's interest
was in Dr. Howe rather than in you 1
It gradually began to be obvious after his heart uttack in
1932. Up until then I do not think there had been anythingwrong· between them; after that it just began gradually. I
know that after George's heart attack we were closer than
we had ever been in life for weeks, possibly two or three
months; in fact, until Mrs. Eason came up from Florida that
spring, he would call me to him and tell me how he had prepared for my future and I just could not bear to talk to him
about anything· like that and I tried to hide my anxiety froni
him and he would say '' I know you are smiling· all the time
but I can sense that anxiety. You must put it
page 583 ~ away and let me talk to you''.
During this period from the tirrte of Dr. Howe':-;
heart at.tack until Dr. Howe left in June of 1934, do you know
whether Mrs. Eason sent presents to him!
Yes, she showered him with presents all the time.
Did she at that time, during that period, eve1· send you
presents, too Y
She gave me presents on my birthday and on Christmas.
always did.
But you say there were a number of other occasions on
which she g·ave Dr. Howe presents f
Oh, yes. I didn't mind it at first but after a while I could
not help minding it a little bit. ·
Mrs. Howe, I believe Mrs ..Eason testified under direct ex-
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amination by Mr. Mays that on a number of occasions Dr.
Howe drove her back after dinner at night from your home
to the Carolina Inn and that on most of those occasions you
were unable to accompany them because of the fact that you
were too intoxicated to do so. Will you please state whether
that is correct?
It is entirely untrue.
Have you ever refused or declined or been unable to accompany Dr. Howe and Mrs. Eason on any of
page 584 ~ their rides because of intoxication or because of
being under the influence of intoxicants 1
Never. Once I could not go to Raleigh with them because
of a terrible sunburn on my back and I could not wear a
street dress, had to wear a low-necked dress. Another time
I had two teeth out and an infected gum and they are the
only two times I remember when sickness prevented my going.
You have testified that you thought l\frs. Eason became
more and more interested in Dr. Howe toward the latter part
of these visits to your home by Mrs. Eason, we will say during the spring of 1934, would Dr. Howe bring Mrs. Eason,
leave your home with Mrs. Eason at night to bring her back,
presumably to bring her back to the Inn?
Oh, yes, every night.
What time would he leave as a rule?
Generally about nine-thirty or ten.
I believe Dr. Howe had an automobile at that time?
Yes, it was my automobile but he drove it.
What kind of car was it?
Buick.
page 585 ~ VVha t type?
It was a two-seated car.
Will you please state what time he usually left there with
her at night?
After dinner?
Yes, ma'am.
About nine-thirtv or ten as a rule.
,Vhat time did he return?
At different hours, sometimes very late.
You mean by a two-seated car that it was a sedan 1
I am not quite sure that I know the names of what you mean
bv a sedan. It had two doors and two seats. Is that what
you call a sedan 1 I haye no brains about things of that sor1.
It was a two-door car, as 'I understand iU
Yes, sir.
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How many passengers did it seaU
It could seat six easily.
What time would Dr. Howe return at night after ta1tlng
Mrs. Eason out?
It was always after midnight. It was ~ery often after onethirty, two-thirty, sometimes after three, and one night it
was way after four. I never went to sleep before
page 586 } he came in. I always looked at the clock.
Mrs. Howe1 do you know whether Dr. Howe
took Mrs. Eason from Chapel Hill to Raleigh on one cccasion when she was leaving Chapel Hill to go back to New
York?
The last time she was here he did, and we always took her
to the train either in Raleigh or Durham, generally Raleigh.
On her last visit here he took her to the train in Raleigh on
Saturday afternoon, I am almost certain. I think I have the
date here, it was April 14, 1934.
Mrs. Howe, what date did Dr. Howe leave Chapel Hill in
1934?
He left, let me see, in 1934 I think it was June 14th. I would
like to tell you about that last time he left with Mrs. Eason.
What was there you wanted to say about that time he left
with Mrs. Eason f
That it was the night that the dogwood festival had a night
exhibit, I was chairman of the committee and as chairman J
had to be there, it was my duty to be there because I had forty
committees under me and nobody else to take my place. There
were questions being asked every minute and she
page 587 ~ picked that night to go and I begged her to stay
over until the next week so that I could g·o to
Raleigh with them, and she would not do it. I remember J
was quite hurt at the time because it seemed rather obvious
that she chose the night to go when I could not accompany
them.
Was her son here at that time?
Yes, and had an automobile of his own.
Could he have taken her f
Easily, he had a date with a girl that night; it was Saturdav and he had no classes.
Now you say that Dr. Howe left here on the 14th of June?
I am pretty sure that is the date.
Now, Mrs. Howe, were you at home when Dr. Howe left?
Yes, and sick.
"\",\That did he carry with him when he lefU
He took, as well as I remember, a leather suit case of some
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kind of his own. I offered him a green :r;netal steamer trunk
or large suit case with a tray, one he had given me one year
a~ an anniversary present, it was not anything expensive
but a nice commodious thing.
Did he take anything other than what he usually
page 588 ~ took on a summer vacation trip t
No, he left all his winter clothes ..
Did Dr. Howe do or say anything to indicate that he did
not expect to return T
Nothing.
·was any statement made as to where he expected to got
I know what he told me. He told me that he had alwavs
wanted to explore the Mississippi Valley and I had thougl1t.
it would be a good rest for him, because he was not well and
was in a nervous condition, to take the entire summer off
and be free from graduate students who pestered him in summer and all that sort of thing a;µd take a trip in his car, some. thing he loved doing·; so I suggisted that he do this, get some
man friend to accompany him and leave me at home to get
well and strong· myself. He thought it over and said he
thought it would be a good idea.
Any suggestion as to who he would take with him f
Yes, he planned to take Dean Hobbs with him. They were
great friends, and he wanted to go rig·ht after Commencement. He said since h~ was going·, he would like to get away
and really get started getting rested, arid Dean
page 589 ~ Hobbs could not go on the date, so I telephoned
Nell Hobbs and asked he,r if she could not urge
her husband to get away sooner. She was worried about
her husband as he had been overworking and we were rea11y
scheming to get them away from the thousand and one duties
that devolved on them. George was on several important
committees and had lots of extra work.
Did he indicate at that time by anything that he said or
did that he expected to take up a residence other than in
North Carolina?
No, nothing of the sort. He told me he was going to tak(l
a summel' vacation trip and he was chairman of the Fine
Arts Committee here and at another time he had taken a
trip and studied Fine Arts in the institutions in the East and
he said '' this will be a good time to study the mid-,1lesforn
institutions and I w·ill visit all of them during· the summer'',
and he and I were very enthusiastic about getting: a School
of Fine Arts here.
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Did he make any plans for his work here the following school
term¥
So far as I know he was just to go away for a
page 590 ~ summer trip and the plans were just for his work
to continue. He wrote and asked me sister to
come and spend the summer with me and asked Dr. Ross and
Dr. Fields to look after me. I had not been well.
When he left did yon make any present or gift for him or
give him any gift at the time he left?
In what way?
I understood you to say you made him a box of candy f
The Harlands brought him out a box of candy. He was
very fond of Agnes' candy and I had a certain kind of little
cakes that he liked for him to take along in the car.
You gave those to him?
I did not g-ive him the Harland's candy but I had the little
box of cakes.
When he left was the farewell an affectionate one J
He got a little irritated because I wanted to put too many
things for his convenience in the car but it was nothing. He
kissed me good-bye, told me to take care of myself and said
he would write often and let me know what he was doing.
,Vhen did he say he ,·vould be back?
Yes; he said he would be back in the fall.
pag-e 591 ~ Yf ere you expecting· to stay in Chapel Hill all
that summer or expecting to go visit your people ?
No, I did not feel well and they were shooting something
in my arm to build me up, I had gotten anemic and I just
wanted to stay at home quietly, work in the garden and take
care of it. I was worn out from the dogwood festival and
really I had been terribly ·worried about Georg·e 's health.
Now, Mrs. Howe, Mrs. Eason testified I believe that you
and Dr. Howe had discussed the question of a divorce at
the table and on other occasions in her presence, please state
whether or not there had been any discussion as to either
you or Dr. Howe obtaining a divoice?
I do not like to accuse people of untruthfulness but that
statement is entirely untrue.
Had Dr. Howe said anything to you about obtaining- a divorce that summer f
Nothing.
Did you ever discuss with Dr. Howe the question of obtaining· a divorce in the presence of Mrs. Eason or anyone else ·1
Mr. Bryant, a lady would not do tlrnt sort of thing, you
0

384

/8upreme Court of Appeals of Virginia

Mrs. Margaret Howe.
~

4

! . 592 ~

would not discuss things like that before anybody
else even if you had them in your head, but no,
we never did, either alone or before anybody

else.
Mrs. Howe, Mr. l\Iays in his examination of you asked when
was the first time you knew that Dr. Howe was expecting to
get a divorce. vVhen was the first time that you knew that
Dr. Howe expected to get any divorce f
The first intimation that I eV'.'er had of it was the letter that
I received at Pauly's Island one day in August in the summer of 1934.
Where was that letter written from t
Little Rock, Arkansas.
By whom was it written?
It was written by George.
What were you doing at Pauly's Island at that time1
My brother had taken a cottage there for part of the summer and had asked me and my sister Jean, who was spending the summer with me, to join him and I wrote George and
asked him about it and he knew the seashore always did me
a lot of good andOn account of your health you went down to be with your
familyi
page 593 ~ Yes. George said he would gladly pay the expenses and for me to go and finish getting welJ
by the trip at the seashore.
Do you remember the date of that letter from Little Rock
from Dr. Howe to you f
I think I have it in this record.
See if you can refresh your recollection as to that date.
I have the letter, too. I have not the exact date of the
letter in this file of dates. The only date I have is August,
1934. I think the letter is in our file. I think it was the latter party of August, I am pretty sure it was. I know that
on the 27th of July, our engagement anniversary date, he
had sent me a present and written me a love letter which I
have and would like to show you.
Where was that written from T
Little Rock, Arkansas.
Did you know when you received this love letter from him
on the occasion of your anniversay on July 27th, 1934, that
he was then in Little Rock for the purpose of obtaining a
divorce?
"Why, Mr. Bryant, of course not.
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page 594

~

.Now you say the first intimation that you had
that Dr. Howe expected to obtain a divorce was
when you received a letter written by him from Little Rock ·
which you think was sometime in August, of 19341
I know it was some day in August. I don't remember the
exact date. It was like a bolt out of the blue. I was absolutely stunned.
After Dr. Howe left Chapel Hill, Mrs. Howe, did he write
to you prior to the letter that you say he wrote you on July
27th1
Yes, indeed. He wrote me postals on the way out just telling me where he was, and I remember the first one he said
he was so sorry he was cross at leaving because he had heen
irritated. I had wanted to g·ive him too many things. Then
he wrote me constantly all summer sweet affectionate letters.
Do you recall where he wrote you from?
It seems to me one was from Memphis.
Do you recall whether you received a postcard from him
from Asheville 1
Yes, I did.
One from Memphis t
Yes, and I think one from Nashville.
page 595 ~ Then one from Memphis?
I think so.
Did you hear from him from Little Rock f
Yes. Then he wrote me-he had told me before he left,
he give me the address of a hotel in Memphis, the Crayosa or
some such hotel, it was a hotel in Memphis, and then he wrote
me from Little Rock and said that he was going to be traveling· around so much that if mail was sent to different hotels
a lot of it would get lost so he had decided to rent a postoffice box in that general section and have his mail forwarded
from there instead of ri~king having· it sent from hotels and
to]d me just to always send it to this post-office which was in
TJittle Rock.
Did he, in any of these conversations to you before the letter which he wrote you in August, indicate that he was expecting to obtain any divorce?
Oh, no.
Or did be indicate that he was expecting to take up a residence in some state outside North Carolina ·t
No, he wrote me about the little trips he was taking around,
and he said he had moved over from Memphis to
page 596 ~ Little Rock because the roads were better and the
scenery was prettier.
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Were the letters affectionate 1
Yes, the most of them began by a little pet name he had for
me ''Maisie''-'' M:aisiechen'' was the diminutive of it-'' Little Maisie". I remember in early clays he was planning to
use as a pen name '' Hans Emicie' '-made up of the letters iu
"Maisiechen". I have here a poem he wrote sig·ned "Hans
Emicie". So that I suspected nothing because he often began
his letters "Maisiechen '' or ".Sweetheart".
What did he call you in the letter he wrote you in August
when he notified you about the divorce?
"Dear Maisie." It was a totally different letter from any
I ever got from him.
Did he give you any reason as to why he was going to stay
in Little Rock that summer?
He did not say he was going to stay.
He wanted his mail sent there1
He said he had rented a post-office box there, that he would
make that headquarters for trips.
Do you know whether he was taking trips out from there Y
Why he wrote me he was. He wrote me about the houst'.)
and g·arden, sent me money to run the house, was glad Jean
was there-and I have a letter that he wrote to
page 597 ~ Jean in which he mentions that he is enjoying his
vacation trip. I would like to file that. She gave
it to me. He wrote several letters to her.
\\There was she at the time?
She was spending the summer with me at his request or
invitation and at mine, of course. These are the letters from
him that he wrote me that summer. Can't I file those letters f
(Hands them to Mr. Bryant.)
Mrs. Howe, look at that and see if you identify that as
the letter written by Dr. Howe to Mrs. Chisholm that was received by her while she was spending the summer with you
in 1934¥
Yes, sir.
·
Mr. Bryant: I desire to introduce that and have it marked.
(Letter offered in evidence and marked "l\I. F. H. Ex. 1".)
Mrs. Howe, I want to show you three postcards, eleven letters in envelopes and one Western Union telegram with a
postage stamp on it and ask you if you can identify those as
being the correspondence which you received from ·n1·. Howe
clu ring· the summer of 1934 after he left Chapel Hill?

Margaret F. Howe v. Ethel C. Howe, Exe'x.

387

Mrs. JVlargaret Howe.

Do you want me to look at each letted
I just want you to see if you can identify them?
page 598 ~ Yes, I identify these as the letters I got from
George the summer of 1934, and that is the telegram. I think I had better glance at that. Yes, I got this
from him.
Please state whether or not you identify each of the postals
and letters and contents of the letters as being in the handwriting of Dr. Howe f
I will have to open each letter to do that f
I suppose so.
I know his handwriting so well, having known it for over
thirty-five years.
Now are those enclosures which are in the envelopes the
enclosures which were received in those envelopes!
Yes, sir.
Please state whether or not these are the postal cards aud
the letters which you received from Dr. Howe from the time
he left Chapel Hill on the 14th of June, H)34, up until and including the letter in wl1ich you were notified of his intention
to obtain a divorce f
Yes, they are.
What was the date of the letter in which vou were notified
·
he expected to obtain a divorce?
August 13th, but I did not receive it until Au-page 599 ~ gust 20th, because I had gone away to Pauly's
Island. Waverly Mills is the post-office.
Mr. Bryant: I offer all these in evidence.
(The paper writing·s identified by the witness were marked
as follows: The postcards were marked "l\L F. H. Exhibits
2, 3, and 4'' and the letters were marked ":M. F. H. E-xhibifa
5, 6, 7, 8, 9, 10, 11, 12, 13, 14, and 15'', and the telegram was
marked "l\L IF'. H. E~ibit 16".)
(Referring to Exhibit 8.) This was something about tl1e.
hill to Bryant (Hogan), and I sent it to George to 0. K.
Bryant was taking care of the place and Bryant is so aw ..
fully religious he sometimes is a little difficult to talk to
and I thought if George checked this, it would be all right. J
think George had paid him some before be. went away.
Was this returned in the letter 1
Yes, sir.
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Mr. Mays: I wish to make objection to the introduction
of these letters in evidence on the ground that they are an essential part of the complainant's case and should have beeu
produced in chief and not in rebuttal.
Mr. Peyton: Counsel will reply that these letters are introduced as rebuttal for the reason that the depopage 600 ~ sitions taken in Arkansas attempted to show that
Dr. Howe had gone to Arkansas with the intention of establishing permanent abode in that State and not
simplv to secure a divorce. These letters are introduced to
show "that no such intention was indicated in his correspondence to :Mrs. Howe and for other reason which will appear
therefrom and which are directly in rebuttal of the testimony
submitted by the defense and were not necessary or ·essential
except for the purpose of rebuttal.
Mr. Mays: Without seeking to argue the matter fully here,
counsel is reminded that complainant"s case was not closed
until long after the Arkansas testimony was taken.
Mrs. Howe, the wire to you dated August 20, 1934, from
Little Rock as follows '' address illegible. Sent mail Chapel
H~ll marked forward. A.in writing today. 1033A.'' To what
does that have reference, please 1
Waverly Mills is the post-office at Pauly's Island and I
had gone down to Pauly's Island, as I stated, with my sister and brother and my brother's family for a vacation visit
and I was there several days without hearing from GeorgP
and kn°'ving that he had heart trouble I got awpage 601 ~ fully anxious. I had sent him my Pauly's Island
address on a postcard because I was worn out
when I got there an<l did not feel quite equal to writing a lefter. I really was not well all summer, and this wire was in
answer to a wire I had sent to him telling him I would come
to him immediately if he needed me in any way.
At the time you received that wire had you received any
notice of a divorce f
No, the next letter I g·ot was that terrible letter that stunned
me.
You say that letter was postmarked in Little Rock on A.u~·ust 13th 1
Postmarked August 13th in Little Rock, postmarked Chapel
Hill August 20tl1 so I did not receive it then. It was mailed
to Waverly Mills and then postmarked there A.ug11st 22nd
and I did not receive it until Aug'Ust 22nd and I had wired
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George that I wanted to come to him immediately if he needed
me.
Now, Mrs. Howe, were you ever served with any summons
in this action which Dr. Howe instituted against
page 602 r you in Arkansas for divorce f
No.
Did you ever accept any seryice of summons?
No.
Did you ever enter an appearance in that court either personally or by an attorney?
Never.
After receiving the letter from Dr. Howe in which he stated
that he had instituted an action for divorce in Arkansas, what
did vou do?
soon as I could get away from Pauly's Island I went
to Columbia, S. C., to consult Douglas McKay who is like a
brother to me and is my trustee.
Has he been a mutual life long friend of yours and Dr.
Howe's?
George's family and his family and my family and there
have been intermarriages, and have always been devoted
friends for generations, all of us. Douglas is just like my
brother.
Please state whether or not yon requested Douglas McKay
to g'o to Little Rock?
.
I would not say that I requested him. All my
page 603 ~ family were shocked and stunned only less than
I was at the letter from George, and Douglas was,
too. He was, I think, as distressed as Smyth and I were. my
brother Smyth. We talked the situation over as to what to
do. I was frantic with fear and anxiety for him because
frankly I thought his mind had given wa·y because it was so
unlike him. He had always been a man of honor and to do a
thing like that was contradictory to every standard of chivalrv and affection and honor be had ever stood for and to do
it in the way he bad done it with camouflage and deception
and underhandedness, it just wasn't George Howe, not the
George Howe that I knew. It was a sick man with a sick
mind and a sick soul.
Did you explain the situation? Did you apprise your friend
of the information f
Yes, I showed him the letter.
Did Douglas McKay go to Little Rock?
Yes, we talked it over and it was discussed whether it would
be better for Smyth to go. Of course we all wanted to save
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what seemed to us a tragedy for George's sake as well as
mine, was the way we all felt about it. Then we
decided because Douglas was not blood kin to
either one of us but a life long friend of both that
he would be in a better position to be an intermediary and
bring about a reconciliation.
Did he undertake to appear for you as an attorney!
No, I did not know what I had to do.
Did you authorize him to act for you as an attorney or a::,;
a friend!
tTust as a friend. There had never been a divorce iu any
branch of my family and I did not know anything about
them. I thought I had to fight tl1e suit. I just did not know
anything about it. I went to Doug-las to know what to do,
and I said '' Douglas, if I have got to fight this, you will have
to defend me and take my side and help me prevent it'' and
he said '' no, he could not do it because he was a South Carolina lawyer and it would have to be done by somebody iu
Arkansas and so on, and I just really did not know what had
to be done. It was Greek to me.
When he came back from Arkansas did Doug-las McKay tell
you then about any conversation that he had had?
Yes.
page 605 ~ Without going· into the nature of those conversations that you h.ad with Douglas McKay, did
you yourself go to Arkansas?
Yes.
Did you see Dr. Howe while you were there?
Yes.
How many times f
Once.
What was the purpose of your conversation with Dr. Howe?
I firmly believed that if I could talk to George I could
straighten it all out.
Did vou and Dr. Howe effect a reconciliation?
No. 'it was the first time in my whole life that anything;
had ever come between us that had not been healed the minute we really got together.
Did you reach any agreement with Dr. Howe?
No, I would not call anything-no, not any agreement.
Did youI just wanted him to make up and he would not do it, that
was all.
,Vben did you reach Little Rock 1
pag·e 604

~
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It was the day before Labor Day, September 17th. I think
is the exact date.
Can you give us the day of the month?
page 606 ~ I arrived in Little Rock September 17, 1934.
Now, Mrs. Howe, if Labor Day is the first Monday in September, you are in error about it being the day before Labor Day, aren't you f
vVell, perhaps I am, :Mr. Bryant.
·wna.t time of the day or night of the 17th did you arrive
there?
In the middle of the night sometime. It ·was a terrible
trip.
,vhen did you leave there?
I left there about-sometime during the morning of September 20th, 1934.
You were there then the day of the 18th and the day of the
19th, is that right V
Yes.
·while you were there did you see Mr. Chowning, an attorney in Little Rock V
Yes.
Please state whether or not you authorized Mr. Chowning
to make any appearance for you in the case V
No, indeed. Mr. Chowning advised me right from the start
to do nothing to recognize the jurisdiction of Arpage 607 ~ kansas. I did not know what those words meant
at that time but I did exactly what he told me to.
Did you authorize l\fr. Chowning to make any agreement
with reference to the case?
No, indeed.
Please state whether or not you saw Mr. Barber, the attoruey for Dr. George Howe V
Yes, I did.
Did you enter into any agreement with Mr. Barber?
No.
Did either of the attorneys have any papers served on you
while you were there V
Nb, sir.
Or did you accept service of any papers while you were
there¥
No, sir, my visit was entirely personal.
In your conversation with either Mr. Barber or with Mr.
Chowning or with Dr. Howe, did either of them make any
statement to you with reference to whether Dr. Howe had established rei;;i<lence in Arkansas?
Both of them made a statement to me relative to that fact.
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By both whom do you mean?
Both Mr. Chowning and Mr. Barber.
What statement did they make?
When I first saw Mr. Barber he knew from-I don't know
how he knew it but I imagined from something-that I was
worried and he told me that Dr. Howe had no intention of
not returning to Chapel Hill, that he had had to give the impression that he was making Arkansas his residence in order
to secure the divorce, and Mr. Barber told me exactly the
same thing.
Mr. Who!
Mr. Barber, George's attorney also. Did you want me to
tell about that or did I jump ahead?
You first said that Mr. Barber told you this and then you
said Mr. Barber told you the same thing.
I made a mistake. I am sorry. Mr. Chowning I saw first
and he told me that before I had a.ny conversation with him
and then I stated what I thought and° still think was the main
truth of the whole trouble.
Did either of the attorneys make any statement to you about
Dr. Ho-we's anxiety to return to Chapel Hill?
Mr. Barber most certainly did.
"\Vbat did he say?
page 609 ~ I remember the exact words because he used
a picturesque phrase. He was very kind, very
sympathetic and very courteous to me. I had a long conversation ,vith him the second morning I was tl1Prc, ]\fr.
Chowning had arranged it and told me I could talk to him
trustfully, that it would he a personal conference which would
never be betrayed. l\fr. Barber told me that he knew that I
was worried for fear that George might not come back and
he said "I want you to set your mind a.t rest about that. Dr.
Howe has never had any intention of not returning· to Chapel
Hill. I have never seen a man chafing at t.he bit so to get back
to his work.''
vVas the trial of Dr. Howe's case in Arkansas in anv wise
delayed by any request on your part or that of your., attorney?
It could not have been because I know that the depositions
that were used were not written until after George Howe returned to Chapel Hill.
Your answer to that is, no?
No.
You said yon left Little Rock on the 20th of Septemhe1.'
The morning of the 20th.
page 610 ~ You left by train T

page 608

~
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Yes, Mr. Chowning took me to the depot.
Do you lmow what day Dr. Howe left f
I was informed he was leaving the same day. Of course
I cannot testify of my own knowledge to that.
When did you reach Chapel Hill?
I arrived back in Chapel Hill Sunday, September 23rd.
V\7hen did you next see Dr. Howe?
No. ·wait a minute. That was the day that George arrived back in Chapel Hill. I arrived back in Chapel Hill September 23rd.
What day did you get back to Chapel Hill?
September 22nd. I am sorry, Mr. Bryant. I am tired.
,,7hat date did Dr. Howe return to Chapel Hill"'
September 23, 1934.
Did you see him at that time?
I saw him the morning he arrived. He telephoned out to
me as soon as he arrived.
Mrs. Howe, it is in evidence I believe by one of Mr. Mays'
witnesses, I don't recall which one right now, that.
page 611 } the second depositions in Dr. Howe's Arkansas
.
case were taken in Chapel Hill on Sep tern her 26th.
1Vere you in Chapel Hill on September 26th 1
Yes, I certainly was.

1934?

Yes.
Did you know the depositions were being taken!
No, sir, I did not know anything about them, did not lmow
what a deposition ·was.
Had you received any notice tha.t thev would he taken at
that time or were you present?
.,
No.
"\Vas Dr. Howe here at that time?
Yes, he came back on the 23rd.
When was the first time you knew those depositions had
heen taken?
l\fr. Chowning mailed them to me on November 12th, 1934
and I received them on November 14th or 15th. I am not certain which of those days.
Was that the first time you knew that those depositions had
been takenf
Yes, sir.
Please state whether you had ever seen those depositions
prior to the time Mr. Chowning sent them to you?
No.
page 612 ~ :Mrs. Howe, in response to a question asked by
Mr. Mays Mr. Barber testified that he knew of
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his own knowledge that you were kept informed of every step
in the divorce action-in Dr. Howe's divorce action in Little
Rock, please state whether or not that statement of l\fr. Barber's is correct!
I was informed of nothing except that one letter from
George Howe.
Then your answer to that question would be yes, or no 1
I was not informed. I think that the accuracy of Mr. Barber's memory was a little obscured by his interest in his two
clients, my husband and Percy Eason 's wife.
Mrs. Howe, after you returned to Chapel Hill did you consult an attorney1
Just as soon as I could because Mr. Chowning had advised
me to do it.
Please state whether or not you were present at the time
any letter was written by your attorney to Mr. Chowningt
Yes, I was.
Did Mr. Chowning ever write you as to whether or not
there had been any appearance entered in the Arkansas case"?
He wrote me very positively that he had done
page 613 ~ absolutely nothing to enter an appearance, and I
heard him so state before I left there. I would
like to tell you about that. The morning that I left I went
to Mr. Chowning's office. Of course I was in a state of shock
and really bordering on hysteria, perhaps hysteria, and Mr.
Chowning· was perfectly wonderful to me. He knew I did not
know anything about law and knew I did not want a divorce
and how I felt about it and how I loved George, so he was
trying to guide me wisely. He told me that he did not want
me to do anything to recognize
kansas jurisdiction. HE·
tried to explain to me what tha. meant and I took it in to
some extent and then he said''
ant you to go Imck to North
Carolina, Mrs. Howe, with ] ur hands free from Arkan. "
law and if you do that, what e Supreme Court of North
rolina will do to this little rkansas divorce will be a circus.''
Tha.t was another pictu esque expression which stuck in my
mind. Then he tried to explain to me about putting in an
appearance and before I left his office he telepage 614 ~ phoned to Mr. Barber and told him that he was
taking me to the train that morning-and I was
sitting as close to him as this, just a foot away and I could
hear Mr. Barber 1s voice over the 'phone as you often canand I heard Mr. Chowninp: say "Now remember A. L. I have
done absolutely nothing which can be construed as putting in
an appearance", and I heard Mr. Barber's voice say "Oh,
Chow·ning" and Mr. Chowning said "no, no. I have l>een
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most scrupulous about it". And this is rather amusing but
it shows the situation. I touched Mr. Cho,vning on the shoulder and I said "Tell him about the North Carolina law so he
will know" and he said "Hush, he knows the North Carolina
law as well as I do". That is just to prove my ignorance and
yet it also proves the situation.
Please state whether or not you requested your attorney to
write Dr. Howe?
I did after a little while.
Did you ask your attorney to advise you with reference to
the validity of the Arkansas divorce?
I asked him that the first time I talked to him.
Please state the advice you received at that time from your
attorney as to the validity of the Arkansas divorce?
My attorney, who was yourself, Mr. Victor S.
page 615 ~ Bryant, told me that the Arkansas divorce would
be absolutely null and void if I paid no attention
to it. It was exactly what Mr. Chow11ing had told me.
Please state whether or not you asked your attorney to
write to the Governor of Arkansas Y
I did. I asked him to do that. There had been a newspaper
story.
Were you present at the time the letter was wTitten f
Yes, sir.
Mrs. Howe, is this the copy of the letter which was dictated
by your attorney to Governor Futrell in your presence?
Yes. I have read it so ma.ny times I know it by heart.
(Plaintiff offers the copy of the letter in evidence and same
is marked "M. F. H. Exhibit 17").
You say that as a result of advice given you by your attorney as to the validity of the Arkansas divorce you requested
your attorney to communicate with Dr. Howe f
Yes, I did.
·with reference to support f
page 616 ~ Yes, I did that.
Please state what salary Dr. Howe received
from the University at that time if you knowf
I don't remember exactly. I have got it written down
somewhere, but it was something over $3,000. His salary had
been about $5,000 and it had been cut.
Did Dr. Howe beg-in to make monthly payments for your
support!
No, not u_ntil July, 1935.
Did he make contributions to your support 1
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He let me stay on in the house and paid the overhead of the
house and the grocery bill and drugstore bill.
He did pay certain of your maintenance obligations i
in a meager way, yes.
You were living in the house by yourself at that time i
Entirely alone with no servants.
Did Dr. Howe make any statement to you with reference
to the personal property in the house, and if so, what statement did he make f
At what time1 At any time 0?
Yes, ma'am.
Sometime during the winter of 1935 when some
page 617 }- sort of arrangement was being talked about he
had seemed to want to claim some things and
then he said '' Oh, I don't want to bother about any of those
things and you care about them. vV e won't argue about them.
You just take them all.''
To what did that have reference?
Some personal property that he felt had come largely from
his side of the family though it had been given to us together.
Then just before he went away he very definitely and positively stated to me ''I have given you the house and everything in it. I don't want any more things. I just don't want
to be bothered with things.''
Mrs. Howe, did you ever have any settlement or agreement
with Dr. Howe!
Any final property settlement agreement 1
Yes, ma'am.
No, I never did.
Please state whether or not the house was turned over to
you as a result of any settlement agreement between you and
Dr. Howe!
No. All that ,vas implied in that was that he
page 618 }- had been really made by you to realize that he
could be held legally responsible for my maintenance and he gave me the house and everything in it, but it was
not as part of any final property settlement because I never
ag-reed to anything.
Did you ever have any oral agreement with him with reference to a settlement?
No.
v\T as there any written agreement ever entered into i
No, only as to maintenance, never to a final property settlement.
Did vou ever enter into any written maintenance agreementT ~
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No, I would not have signed anything that you had not told
me to sign.
Now, Mrs. Howe, at the time Dr. Howe left in June, 1935
had you tried to get him to reach some agreement with ref erence to your future maintenance and support and so forth?
Yes..
Please state whether or not he agreed to consult your attorney or to have his attorney consult your attorney before
leavingY
He most certainly did promise to do that.
page 619 } Did he ever do it f
No.
·when did you last see Dr. Howe t
Alive!
Yes, ma'am.
The morning of June 6, 1935.
·where was he at that time Y
At our home.
I believe he left :Chapel Hill without letting you know that
he was goingf
He did not let anybody know. That last day that I saw
him he told me that he did not know where he was going.
You did not know when he was going, did you t
I certainly did not.
After Dr. Howe leftI said the morning of June 6th was the day he left. It was
the morning of June 5th that I last saw him. I want to correct
that please.
After he left state whether or not you made any effort to
communicate with him?
I went to the postoffice on my attorney's adpage 620 ~ vice to find out if he had left a forwarding address because my attorney thought at first it would
be wise to communicate.
Did you try!
I did not try to communicate, no.
Did you attempt to find out what his address was 1
Yes, sir.
What inquiry did you make as to what his address was?
I asked at the postoffice and they said he had left none.
You say Dr. Howe left Chapel Hill on the early morning of
,June 6, 1935?
Yes. I know it was early morning because I telephoned
him early tha.t morning. I had waked or had not slept much
that night and had waked with a feeling that something awful
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was happening and I 'phoned the house where he ·was staying very early a.nd was told that he was gone and his room
was empty.
Do you know whether he took his automobile with him when
he left here Y
Yes.
I believe in response to a question asked by Mr.
page 621 ~ Mays Mrs. Eason testified that she left New York
on the 8th day of June, 1935 and joined Dr. Howe,
met Dr. Howe in Memphis on the 12t4 of June, 1935, please
state whether or not Dr. Howe had time to reach Memphis by
automobile from Chapel Hill by the 12th of June, 19351
Oh, yes. If he left Chapel Hill on the 6th, he had plenty
of time. vV e later proved that in our Arkansas evidence.
Mrs. Eason testified that she and Dr. Howe left Little Rock
by automobile on the 23rd day of September, 1935 and drove
back to Richmond by way of North Carolina. Did you at ·
any time see either one of them then f
·
No.
Where did you next see Dr. Howe f
I saw him dead in Richmond.
And what day what that Y
It was tTune 23, 1936. ("\Vitness in tears.)
Had you seen Dr. Howe at any time between June 5, 1935
and June 23, 1936 f
No.
Had Dr. Howe at any time between those dates communicated with you!
Not in any way.
page 622 ~ Did vou know of his whereabouts until after his
deathf
No, I did not.
Did you know that he had been to Little Rock and had met
Mrs. Eason in Little Rock 1
I knew absolutely nothing about it until I found him dead
in Richmond. (Witness in tears). I did not know anythin~
a.lJout what he had done with Mrs. Eason until I found him
dead in Richmond.
Did you know at the time you went to Richmond upon learning of his death on the night of .June 23rd or early morningof .June 23rd that a marriage ceremony had bePn performed
between Dr. How·e and Mrs. Eason?
Of cmm;;e I did not know it. I did not think George liowe
,vould be capable of doing anything like that, and I know in
11i~ right mind he would not have heen.

I
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,¥hen was the first time that you found out that ~frs. Eason
claimed to be the wife of Dr. Howe Y
On June 23, 1936 when I found my husband dead in Richmond.
I believe you were notified by telephone on the late night.
of June 22nd of Dr. Howe's death, were you not?
Telephone and telegraph. I did not know where
page 623 ~ he was and Bob House tried to find out, nobody
knew his address. You tried to find out for me.
I found out through the Richmond police.
Did Dr. House ever tell you whether or not Dr. Howe, at
the time of his death, was on leave from the University?
Yes, I had seen Bob the last time I came down to Chapel
Hill on the business trip which was the end of May, 1936.
Dr. Howe was still connected with the University of North
Carolina at that time?
My impression is that the University was negotiating with
George then trying to get him to come back on any sort of
terms that he felt acceptable, and of course nobody here knew
the real reason that he could not come back, on account of
what he had done with Mrs. Eason. Mr. Bob House told me
before I had gone to vVashington, and so did Frank Graham,
th~t they had granted him a year's sick leave, Kenan leave.
I believe you had left Chapel Hill in the meantime and had
gone to vV ashington to try to run an antique shop 1
My interest in the dogwood festival work had had to do
with handicrafts and I thought maybe I could
page 624 ~ start a handicraft outlet.
"\Yere you there at the time you learned of his
death Y
Yes, my sister was with me and she was interested in antiques.
e were trying to establish a little sort of shop
there.
Did you give Dr. Howe any cause for separation or any
cause to leave vou and obtain a divorce?
Mr. Bryant, ··from the bottom of my heart and soul, I did
not.
Did he leave to go to Arkansas following any dispute or
disagreement behveen you f
No. There had been a flareup about Mrs. Eason but it had
been patched up entirely and affectionately and lvith complete, on my side, understanding that he was just going away
to get well.
Mrs. Howe, in the depositions of Dr. McCall there was some
reference made to a party in April, 1934 given at your home
at ·which Mrs. Eason was present and Dr. Howe was present,

,v

400

~upreme Court of Appeals of Virginia
Mrs. Margaret Howe.

please state whether· or not on that occasion you served any
whiskey?
No.
J?o you know whether any whiskey w.as served on that occas10n.
Yes.
By whom?
page 625 ~ By Dr. How·e.
To whom?
To Mrs. Eason and to Mr. and Mrs. Burlage, and the jar
~as left in the pantry and some of the other guests that came

m.
At what hour did Dr. How·e leave the party? Do you know?
I do know because there was a little clock opposite where I
was sitting on the bookcase and I was so worried by that time
- I know now I was more deeply alarmed by what I sensed
than I took in, intuition of strange things-and I had been
watching George ·with a gTeat deal of anxiety and distress and
not understanding and I had been watching Mrs. Eason who
was sitting opposite me on a window seat. I saw George get
up and leave his seat over in the corner and I heard him go
upstairs and I was listening for his footsteps more than anything that was going on in the room. Everything in me was
concentrated on what I heard in the hall.
Will you tell us approximately what time he left?
I heard him come down and then I saw Mrs.
page 626 ~ Eason get up and go out and I heard their voices
in the hall together, I heard them go out of the
front door and then I heard our automobile start, a noise
that I knew by heart. I looked at the clock and it was a little
after ten, a few minutes after ten.
Did either of them come back to the party Y
No, they never did.
·
·what time did Dr. Howe come back to the house¥
It was between two-thirty and three that night.
Were you awake when he returned?
I was wide awake. I cleaned up the entire house before I
went to bed so he would not come down to a disturbed house
in the morning.
Did you do anything afthat party to humiliate Dr. Howe?
Ni0, Mr. Bryant, I did not.
Have you ever intentionally done anything of any nature
to embarrass or humiliate Dr. Howe?
Never, because I loved him. If I ever did, it was not intentional. I don't think though I did.
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Mrs. Howe, Mr. Mays asked you if you were not accused
of larceny in Greensboro on one occasion and also if you
were not accused of larceny in New York on one
page 627 ~ occasion, I believe the cha:rge being that you were
guilty of the larceny of a pair of hose. Do you
remember what happened on either of those occasions?
No, Mr. Bryant, I could not state it on my oath, which I am
on now.
Have you on any other occasion ever been accused of anything of that kind?
Not that I have any recollection of.
Have you ever intentionally been guilty of any larceny?

No.
Please state whether you were suffering from any physical
condition on those two occasions which affected your mental
condition?
I don't even remember when that New York thing was,
and I don't remember when or what. It is just a blurred
memory. I was sick. I had had operations, a number of them
as a young girl and my whole nervous system had been
wrecked and my life in New York was a pretty hard struggle
and there were several times there when I was nervouslv ill
and hardly knew what I was doing from fatigue and worry.
I don't know in Greensboro-I just had started
page 628 ~ on a climactic period in my life and there was
some kind of queer spell connected with that. I
have here a doctor's certificate which proves that I was going
through that period. Of course it could not prove anything
about that incident.
I believe that the Greensboro incident is alleged to have occurred in 1925. After that, did you and Dr. Howe return to
Chapel Hill from Greensboro?
It was in 1926, I think. George was the sweetest, loveliest
thing to me in the world. He understood it entirely.
Did he ever -refer to it?
He held me in his.arms that whole night and said I was just
a 1ittle sick child a.nd he was going to take care of me. That
was his entire attitude then a.nd until he let it be dragged into
this thing.
Did he hold them against you?
No, no more than any other illness.
Did he refer to it afterwards?
No, he told me to forget about it. He would not even let me
talk about it.
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page 629

~

And for the nine years after that that you and
Dr. Howe lived together, please state whether or
not you lived with Dr. Howe in complete happi-

ness!
Yes, I did, Mr. Bryant, except the anxiety about his health.
I think the incident in New York is alleged to have occurred
some years prior to 1925 t
I don't remember.
Do vou remember it was before 1925f
Oh;yes. I mean I don't remember any date. I do know
that I had nervous prostration-in a hospital for a month, and
I was a pretty sick woman for a good while.
Mrs. Howe, yon have referred to some physical trouble that
you harl, was your marriage with Dr. Howe physically consummated?
It was.
Mrs. Eason testified that you declined or failed to sympathize with her-on the occasion of her son's illness, please state
whether or not that is correct'/
I do not really know what Mrs. Eason meant by my cmelty
to her in her statement. It seems to me that she wrote me a
letter something about Donald's being sick and I knffw I sent
him a birthday present about that time. I was ill
page 630 ~ myself that whole summer and then this thing
about George came in August and I was just shot
to pieces a.fter that. I could not write letters to anybody.
Did you sympathize with her °l
As well as I remember.
Do yon recall wliether you sent any gift to her son?
I did. I sent him a birthday gift.
Was he ill at that timeT
I think I found the letter in which she thanked me for t.lle
birthday gift. I don't know what she meant by saying I
poured all my troubles and worries on her.
Until the time she testified in Richmond and stated that Rhe
did not think that you had properly sympathized with her,.
will you please state whether you had ever heard of anything
of that. nature lJefore?
You mean of her f Peling that I had not f
Yes.
No, indeed. I just thought she had stopped writing to me ..
ell, I think it was very olJVious why she stopped lJecanse
she was at the bottom of the whole thing.
When was the last time you heard from Mrs. Eason?
That Jetter that w·as filed in Richmond thanking
page 631 ~ me for a birthday present to her son.

"r

·

1

I
I

I

I

Margaret F. Howe v. Ethel C. Howe, Exe 'x.

403

Rebecca Clark.

When was that?
Some time in August.
vVhat year?
1935. ~
1935?
No, I beg your pardon, 1934. I got it mixed. It was while
George was in Arkansas.
That is the last time you ever heard from her?
The last time. I never had one word from her after I received George's letter telling me about trying to get a divorce.
Did Mrs. Eason extend her sympathies to you on the occasion of Dr. Howe's purported div rce from you?
Do you think it would hav een quite in keeping for her
to do it? No, she did not.
(By agreement, t , cross examination of this witness was
deferred until aft the examination of Rebecca Clark.)
page 632

~

#13, REBECCA CLARK,
being first duly sworn, deposes and says:
DIRECT EXAMINATION.

Mr. Bryant:
Rebecca, in your previous testimony you testified I believe
that you were employed by Dr. and Mrs. Howe and that you
stayed there on the lot at times?
Yes, sir.
Now did you ever see Dr. Howe leave the house at night
with ::M}rs. Eason to take her home?
Yes, sir.
What time would they leave as a rule?
About nine or nine-thirty.
,vere you there when Dr. Howe came back at night?
Yes, sir.
Did Mrs. Margaret Howe accompany Mrs. Eason on these
trips?
I never saw her.
,vhat time did.Dr. Howe come back?
I noticed several times one and two o'clock.
Where was your room?
l\fy ·room ,,,as next to his garage, between it and the
kitchen.
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Would his coming back with the car and putting it in the garage wake you up?
Yes, sir.
How often was Mrs. Eason out there ·when she., was in
town?
She was out there every night except Thursday night. That
was my afternoon off while she was in town.
In other words she was a regular visitor out there?
Yes, sir.
·
There has been some testimony to the effect that Mrs. Howe
at times drank excessively. During the entire time that you
have lmo"'Jl Mrs. Howe, did you ever see her drinking excessively?
No, I did not.
Or under the influence of whiskey?
No, sir.
There has been some testimony that Dr. Howe and Mrs.
Eason would have drinks there, that Dr. Howe would serve
drinks to Mrs. Eason, did you see him do that f
Did I ever see him serve them?
Yes.
He would often come in around five o'clock and Mrs. Howe
would be upstairs, getting- ready to come down to dinner and
he would make up a cocktail for he and Mrs.
page 634 ~ Eason and then make another one when Mrs. Howe
come down to dinner and then they would drink
again.
as that done often?
_ Only when Mrs. Eason was in town because other than that
he did not do it.
But would he do that when Mrs. Eason was in town,
Drink whenever she was out to dinner, yes, sir.
And as I understand it, have the second drink when Mrs.
Howe came downstairs f
Yes, sir.
And ,·vould Mrs. Eason take a second one then, too?
Yes, sir.
Did Dr. Howe at any time when Mrs. Eason was in the car
lJring you towards the Carolina Inn Y
•
Yes, sir, one night it was raining and he put us out at the
corner at the request of Mrs. Eason. Decie was with me one
night. She helped serve there that day.
You were put out at the request of Mrs. Eason?
Yes, sir.
"\¥hat aid they dot
page 633

,v
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They kept straight that night.
'\Vas that out towardsThe Pittsboro Road.
What time of night was that?
page 635 }- About eight o'clock.
Did you ever hear Dr. Howe make any statement with reference to a collection of steins there as to who
they belonged to?
Yes, sir.
1Vhat did he say?
He had collected some steins in Princeton he gave Mrs.
Howe before he married her and then he had some he had
given her he had collected in Germany.
Did he say who they belonged to¥
He had given them both to Mrs. Howe.
Is that what he said,
Yes, sir. She had lots of collections of her own.
What did you say?
She had a lot of collections of her own, different things.
Did you ever hear him make any statement as to who the
radio belonged to?
Mrs. Howe and Dr. Howe both told me it was Mrs. Howe's
radio. He said Mrs. Eason gave it to her when
page 636 } he was first ill to keep her company while she wns
so far out in the country, and while she was indoors, she would have something to keep he-r company.
CROSS EXAMINATION.
l\fr. Mays:
Did you know where Dr. Howe was when he was out late at
night?
·~
No, I did not.
Did Dr. Howe have occasion to mix drinks for other guests
than Mrs. Eason! I mean at the home,· did you ever have
other guests when Mrs. Eason was there from time to time f
No.
She was the only regular guest you had f
Only regular guest.
How far do you live from the Carolina. Inn f
It isn 't a block, just about three streets off.
Just a short distance 1
Yes, sir.
,vhen you got out at the Carolina Inn you were a short dis·
tance from home?

406

Supreme Court of Appeals of Virginia

I

Mrs. Margaret Howe.
Yes, sir.
How did the conversation come up about the steins Y
Dr. Howe was in the study and I was speaking
page 637 ~ about different things. He had an old pipe, old
fashioned pipe, and I asked him about that and he
said that Mrs. Howe had that before she married him, he
didn't know exactly where she got it from, and then I spoke
about those beer mugs and he told me where they came from.
And stated he had given them to her 1
Yes, sir.

RE-DIRECT EXAMINATION.

.M:r. Bryant:
You say when they let yon out at the Carolina Inn yon were
near home. How many blocks do you live from here f
It isn't a block from here where I live, it is on the streets
off that way, the streets branch off. It isn't in a street that
runs across you call a block.
I am talking about where you lived at the time?
I lived down at the same place that I do now.
I believe your home was here in Chapel Hill?
Yes, sir.
And you slept out there at the home at times 1
At that time I was living out there, at the time Mrs. Eason
was staying here, but at night they brought me in
page 638 ~ ·when I come in some nights.
And further this deponent saith not.

REBECCA S. CLARK.
•:

#12, MRS'. MARGARET HO-WE,
recalled for further examination:
RE-DIRECT EXAMINATION.
Mr. Mays:
· Mrs. Howe, you have put in evidence several postcards and
letters from Dr. Howe to you and which were sent you while
he was on his trip to Arkansas in 1934, were these all of the
communications that he sent yon during that time?
I am not quite sure of thnt, Mr. :Mays, but I think so. I
may have lost a few. I cannot answer that positively.
But these a.re all you have?
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Because during that summer I did not realize
they might be all important and I kept them just
because I generally keep letters, but I may have
lost some. I don't know.
Can you state of your positive knowledge that you have not
lost any letters that case any light on the case, any light different from those you put it?
Oh, yes, I can state that.
In any of' the letters which he might have written you and
which you might not have retained were there any which in
any way admonished you about anything one \va.y or the other
or found any fault or gave any advice?
The only advice that I can recall was to try to take care of
my health and get well. I remember that, but I don't remember about admonishing me about anything.
·
I notice that the first commlmication was a postal card from
Asheville, North Carolina dated June 15th and the next postcard from Nashville, Tennessee dated June 16th and the next
was a postcard from Little Rocle, Arkansas dated June 20th,
those postcards indicate the path of his journey west, don't
they?
I think so.
And it is true, isn't it, that all the other letters without exception that you have put in as exhibits have a postmark indicating they came from Little Rock, Arkansas T
Yes.
page 640 ~ In paragraph three of your bill it was stated
'' that complainant reeeived a number of letters
and cards from Dr. Howe stating that he was at different
places in the middle ·west", you were referring to his trip in
1934, weren 't you 1
I think that was what was meant; yes, I am sure that is it.
Would you like to refresh your memory by looking at this"!
I am sure that must be it. Of course Mr. Peyton and Mr.
Bryant prepared this. Yes, I am sure that is what it was.
Now can you point out in any of these exhibits anywhere
that he wa.s doing any of this traveling outside of the State of
Arkansas?
No. I rememher getting one in which he mentioned going
several places. I did not know ·where they were. I do remember that he stated he was in l\femphis first and moved
across the river I think he said-doesn't he sav that in onebecause he found the scenery prettier a11d the r·oads better out
from there as he wanted to take trips.
page 639

~
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1

I did not want to burden the record with many
questions along this line but I did wish to ask
whether you could point out in these exhibits
any statement at all by Dr. Howe that indicated that he had
gotten very far from Little Rock or that he had gone out
of the .State of Arkansas at all during the entire time he was
there?
I really don't know, Mr. Mays. I don't remember them
verbatim.
Now the allegation that I have just quoted from the bill
was based entirely upon these communications you have put
in today as your exhibits?
I think so.
So that unless these communications indicate that he was
outside of the State of Arkansas, then the bill takes in a
little too much territory, doesn't it, when it says he was
traveling at different places in the middle west? Wouldn't
you say from the communications addressed to you that he
was spending· his time entirely in Arkansas as far as you
could tell?
Frankly, 1\fr. Mays, what I gathered was what I stated
earlier this afternoon, that he was making Little Rock headquarters and was taking trips from there, that was what I
really believed all summer until I got that letter
page 642 ~ that stunned me so.
But you had no reason to believe from these
communications that his trips took him very far from Little
Rock?
I did not know where any of the places were that he mentioned, and I knew he had told me before he left be was going to visit mid-western universities and study Fine Arts
sc.hools. I was not very well up on mid-west geography.
I am trying to keep the record down if I can, but I don't
,vRnt to restrict you in the slightest.
I am not trying to evade your question but am trying to
give my impression.
In his letter of ,July .15th he says___,! am reading at the
bottom of the first page-'' I have until now restricted my
travels to nea1~by small towns, Names would mean nothing·
to you-Conway, Lonoke, Wrightsvilie, Sheridan, Searcy,
etr. etc.", do you know where those towns are located?
No, I haven't any idea.
You have no reason to believe that they are very remote
from Little Rock, have you Y
pa.ge 641

~
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I have no reason to believe that they are or are not. I
don't know at all.
You do know that Arkansas is a pretty good-sized State?
I had. never thought much about Arkansas expage 643 ~ cept the old '' Arkansas Traveler" song.
Little Rock, Arkansas is right about in the
center of the State?
I know that now. I was not thinking much about the
geography then.
When Dr. Howe went to .Arkansas in 1934 he was driving a
Buick car, was he not?
Yes, sir.
Pive passenger Buick?
Yes, sir.
1932 Model, wasn't it?
I think it was, Mr. Mays. I cannot swear to the model.
He had been driving the same car for about a couple of
years, bad he not?
It wa.s about two years old, I think.
Did you and Dr. Howe have any other car in the family
hes ides that Y
No.
Was that car purchased by you or Dr. Howe?
He purchased it.
And who paid for it?
paµ;e 644 ~
He did.
You referred today to some car that you owned,
did vou mean that one?
Whenever a new car was bought he always called it my
Christmas present, but he never would let me learn to drive

it .

.When you went to Little Rock September, I believe 1934,'
did you have any trou:ble locating Dr. Howe T
No, I located him through Mr. Chowning.
Your own attorney?
And Mr. Barber. In fact, I didn't try to see him until
they arranged a meeting· that night.
Unless I am mistaken Lemuel Carson testified todav tha.t
Dr. Howe's automobile had only one seat and if he so 'stated
to that extent his testimony was false, wasn't it?
I was not there tl1e whole time he was testifying.
If he so stated, his testimony was false?
·weni perhaps he might have 1been mista.ken. I don't like
to say people were false.
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,Shall I say if he said that he was in errorY
Yes, I suppose so. At one time we had a single seated car,
in faci twice we did.
page 645 }- How long ago was that?
Several years. The ones we had-the last two
cars were the double kind.
But single seated cars were never owned by you or Dr.
HoweNot during the Eason invasion.
When you speak of the Eason invasion, just what period
are you covering?
1931 through 1934.
You had five passenger cars during that time?
Yes.
On the nig·ht when yon were looking after the dogwood
festival and Dr. Howe took Mrs. Eason to Raleigh to catch
the train to New York, do you know anything about her
plans in going to New York at that time Y Do you know
why she left on that dayY
I thought I did, a.nd I think I know.
I am not speaking of anything you may suspect but do
you know anything· about her plans in New York Y
No.
You stated that her son was on a date with a girl that
night and was not having classesIt was a Saturday night.
pag·e 646\~
Do you know that he had a date with a girl
t.ha t same night?
I heard both him and his mother sa.y so. I had no reason
to doubt either one of them.
You stated tha.t you ha.d not agreed to any kind of arrangeinen t with reference to the divorce case of Dr. Howe's in
1984 but you were actually present, were you not, at a time
when your attorney, Mr. Chowning, a.nd Mr. Barber, opposing· counsel, worked out a schedule and Mr. Barber made
·notati'ons on a blotter, were you not present on that occasion 1
Tl1ey were doing- something-. I was just trying· so hard
not to go to pieces I lmrdly know what they were doing, but
I do know there was no legal a.greement made of any sol't
that I had any cognizance of.
I am not asking for your interpretation of law, but as
to whether something w·as worked out for the divorce proceedings?
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I could not say it was. I was stunned and shocked and
all that. but I don't remember any arrangements •being made
for a divorce procedure.
Do you recall discussions about ta.king depositions and
things of that sorU
page 647 ~ Not a thing about that.
If Mr. Chowning said you were present. on the
occasion; you would deny it?
Wha~ever Mr. C'.howning said, I would not deny because hPis a truthful gentleman and I have g·reat admiration for him,
but he may have said things-what I am tryi1ig_ to say, if he
said I was somewhere, I was there, and I may not have known
what was being done.
. .
Mr. Chowning stated, according to your testimony today,
that Dr. Howe wa.s certain to eome ha.ck, that he did not
mean to stay in Arkansas, ~id Mr. Chowning tell you from
wlience that information came?
He was explaining- the Arkansas divorce laws to me when
he told me that. He said they always had to say that when
thev came there.
Did he tell you how he knew that?
He did not tell me Dr. Howe stated that, but stated it as
a general fact of the Arkansas divorce laws. I gathered
.that he had gotten that from Mr. Barber but I cannot say
he definitely stated that,. but that was my impression, and
also he was explaining the way people got. those ":fly-bynight'' divorces when they went out to Arkansas.
But he did not state Dr. Howe's plans as of
page 648 ~ his °'vn knowledg·e?
No.
..
You stated that Mr. Barer----:That is, not of his own knowledge from George. He statec~/
Im knew tliat was a fact.
/
You stated that Mr. Barber told you Dr. Howe was ''chafing- at the bit" to come back?
/
Tliat was exactly wbat. lie s~: The words stuck in my
hrain because it was a picturesque phrase.
Who was present at that conference?
Only I. It was at a confidential conference.
Ymi are of course aware that Mr. Barber denied it?
Yes, a.no I repeat what I said this afternoon, that the accuracy of. Mr. Barber's memory was obscured by his interest
in his two clients, my husband and Percy Eason 's wife, and
that is exactly wl1at. I believe.
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Mr. Chowning stated in his depositions that Mr. Barber
was a first class gentleman and could be believed, didn't
he!
Yes.
And that was the same Mr. Barber whom you say was
testifying here in the, interest of Mrs. Eason and Dr. Howe T
Yes.
page 649 }- And in an endeavor to make the divorces of
those two people stick rather than tell the truth Y
I did not say that, Mr. Ma:ys.
I am asking you.
That would be only an opinion. I do think that M:r. Barber's memory was obscured by his partiality, the accuracy
of his memory.
When Mr. Chowning told you that the North Carolina
courts would make a circus out of the Arkansas divorce decree, did he state that the Arkansas divorce would ibe declared
void in North Carolina or did he say you would have to
determine the property rights of the parties by North Carolina lawf
What I understood him to say was that by the full faith
and credit clause of the United States Constitution, no State
had jurisdiction over another State and if one party to a
marriage went to another state to get a divorce and one remained at home and did not recognize the jurisdiction in the
foreign states that the divorce would be void and that. that
would apply to an Arkansas divorce for a resident of North
Carolina.
And he stated to you as an 4rkansas lawyer,
pag-o 650 ~ commenting· on North Carolina law, that the
North Carolina Supreme Court would undoubtedlv declare it void?
Yes.
Both as to the validity of the divorce for all purposes as
well as for property rig·hts?
Tliat was my understanding.
Yon do recall, don't you, that in his depositions be laid
emphasis on the fact he would not attempt to advise you as
to tl1e effect on North Carolina law as to property rights
ancl that you would have no consult an attorney on that subjecU
Yes, I think t.hat, but I think what l1e meant by· that was
t]rnt he could not be in a wise position to undertake to mann~re North Carolina business, tha.t a North Carolinian would
have to do it. I think that is what. be meant.
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You stated in your depositions today that you had never
done anything to humiliate Dr. Howe. The depositions of
Dr. :MacNider and Dr. M0Call, which were used in Arkansas,
did refer to such humiliation. Would you say that those
depositions were false 7
I do not want to accuse either Dr. McCall or Dr. MacNider of falsehood. It is a very delicate situation. They
are both my friends. They have both told me
page 651 } how sorry they are about the whole thing. I
would much rather not have to talk about it. Of
course if I have to, I have to ..
I would like to spare you the question., but I don't know
how to. They testified, as I remember the record, that you
had humiliated him publicly, and I must repeat the question as to whether or not those statements were correct or
incorrect!
Mr. Peyton: Counsel objects to the question because it
calls for the opinion of the witness. If he will state the details or the particular facts tbat he wishes her to affirm or
deny, or to express opinion as to the correctness of it, we
l1ave no objection to her answering it.
Do you want me to answer the question?
Yes, ma'am .
.As to whether the statements are correct or incorrect f
Is that the question, Mr. Mays?
Yes, ma'am.
I cannot admit that thev are correct.
You mean you deny they a.re correc.t?
Almost entirely incorrect as I understand it.
page 652.} I do not want to aC'.cuse either of them of falsehood but their opinions certainly seemed at that
time different from mine. Both of them have since told me
how sorry they were, and. I do not want to say anything unkind.
They said they were sorry for what?
That they had given those depositions.
Did they tell you that an:v of the things they had said in
those depositions were not true f

:Mr. Peyton: Counsel is asking· the witness to divulge
confidential statements that were made to her and which are
improper and hearsay.
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you answer that question, pleaseY
you repeat itt

( Question reread: Did they tell you that any of the things
that they had said in those depositions were not true!
They explained that they had written them at George's
request.
.
But did either Dr. MacNider or Dr. McCall a.t anv time
tell you that after these depositio~1s were taken for "use in
divorce proceeding in Arkansas that any of the statements
made by theiµ were not true T
page 653 ~ . W e~l, na t.~rally they -could not say what they
had sworn to was not true.
They did n_ot s~y that, ~ither, did theyf
No. I do not admit they are true except in part.
Dr. McCall said-I am quoting from response to question
9 tJmt was asked him-''I have seen Mrs:. Howe go to sleep
apparently from the effects of drink in the presence. of Dr~
Howe and his guests'', is that an incorrect statement
fact by D1'. McCall Y
It. is certainly incorrect that I ever did it, and he explained
that point to me. I think I can say this without any disloyalty, that he knew that I bad been very tired either because
I had been up late the night before or had done heavy gardening· which I was cons.t~ntly doing, and that I dozed off
for one minute, _that, he had seen me go to sleep for a.bout
one minute one night.
.
He did not deny to yon the accuracy of that statement I
have just read to you f
.
He explained it ~o me as I have just said.
Diel he explain away the allegation there .about drinking¥
Yes, he explained that this afternoon. He . said he had
never seen me .drunk at all or intoxicated, and he never has.
.
I tl1ink his statement this afternoon reallv covers
pag·e 654 ~ the points that you are trying- to make. · I think
.
the fact that be came and gave that explanation
shows how he feels .
. Tlicn the last sentence of his response to that question
nine in which lie Raid "at the last one of these "-he is referring to parties-" g·iven in April, 1934, whiskey was fur.nisbed tl1e !rnests hv 1'frs. Howe. contrarv to the orders of
Dr. Howe. ~·ibalcl st"ories were told and tf1e whole scene became so flistasteful to Dr. Howe and offended him so greatly

a

of

1
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that he withdrew from the party". Would you say that is
correct or incorrect 1
Mr. Peyton: We object.
Incorrect. I have stated in quite some detail it is incorrect and a number of witnesses this afternoon have proved
it. is incorrect.
That is a conclusion for the court to reach, Mrs. Howe.
It would be unfortunate for one litigant if the other could
decide the cause. In a.nswer to question 11 Dr. McCall said
''from general observations I know that she has been guilty
of such indig·nities to him as to render his life intolerable'',
is that a correct or incorrect statement of fact?
Objection by counsel for Complainant.
~

Oh, that is incorrect. Mr. McCall may have
thought tlrnt but I don't believe he ever has.
He further said in response to the same question '' I know
of my own knowledge that these indignities became so unbearable to Dr. Howe that he finally left her being· unable
to live with her any long·er' '. Is that statement correct or
incorrect?
Mr. Peyton: vVe object on the additional ground that we
think that has already been covered by Mr. Mays in his
direct examination of Mrs. Howe.

page 655

1

"\Vhy Dr. Howe left I think has been proven by other evidence. His life with me was not intolerable and it was because he wanted to get away because he, was infatuated with
Mrs. Ea.son.
Are you talking for the record about that?
Yes, I stated that for the record.
You stated that Dr. Howe ,conveyed the home here in Chapel
Hill to you for maintenance, for bow long a period was the
l1ome to maintain vou 1 Had that been determined 1
He told me tlmf he was giving me the home; giving·, not
lending.
It would be yours for g-ood?
Yes.
And that home was to be a source of maintenance for
youf
page 656 ~ So he said. He said he wanted me to have it.
And did l1e tell you why be gave you aibsolute
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title to the place rather than giving· you a life interest if
maintenance were the only thing he had in mind?
Well, life interest would not have been any real maintenance ,because he knew I could not live in it. The only way
it could bring· me any income was to sell it. The overhead
on the place was entirely too heavy.
So the idea was you did not consider and you, in your conversations with him did not consider, whether you lived two
weeks or twenty years in turning the house over to you for
maintenance purposes Y
I had been his wife for thirty-three years. I don't think
the gift of that house was much of a tip as maintenance.
I don't know whether you think it adequate.
Especially since I put a lot of money in it.
I am not asking whether you thoug·ht it was excessive or
not, I am asking whether there was any discussion at all
as to the prospective period you would need income, maintenance¥
No, one of my earlier propositions to him was that he
manag·e the house and let me live in it and whopage 657 ~ ever died first, it would go to the other and he
refused that downright, said no, he wanted to
idve it to me.
When did he refuse that f
That was early.
What do you mean by early?
Oh, that was even before I went to the hospital.
,Vas there any discussion at all by counsel, by Mr. Woollen
or anybody else about conveying· this property to you absolutely for the purpose of maintenance only?
About conveying· it to meY
This deed to you for tlle purpose of maintenance only?
Discussion with l\f r. Woollen or anybody else?
Yes.·
No.
,vitli your attorneys or Mr. Woollen or anybody elseT
Not between me and Mr. Woollen.
Did you hear a discussion between or among· any of them f
No, I don't think so. George said he was going· to give
me the house.
Didn't tell you what forY
He said for· keeps.
Didn't tell you what it was to be used for?
pag·e 658 ~
He told me· I could either live in it or sell it,
he did11 't care wl1at I did with it. I told him I
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could not live in it, and he said he thought it would be
wiser to sell it.
RE-CROSS EXAMINATION.

Mr. Bryant:
Mrs. Howe, Mr. Mays asked you several questions about
your source of information as to Dr. Howe's traveling. I
would like to show you the letter dated June 24, 1934, enclosed in Exhibit 5 and ask you if you will read the first
paragraph of tha.t letter, please ma 'am, out loud Y
'' Maisiechen, at last your letters-two of them-have overtaken me. The forwarding by hotels has not been very satisfactory, and therefore I think I told you on my last cardI have taken a post-office box. Note the number above. Postoffices are very prompt in forwarding mail, and in any of
my roamings, I can count on them.''
\Vha t is the date of that letter t
.Tune 24, 1934.
~fay I ask you to read another sentence from that same
letter, please ma'am? (Points out one to be read).
'' I think on the whole I shall go no further
page 659 } than this, Little Rock, but I mean to do some
more exploring with this as a center. I like it
here and good roads lead out in various directions. St.
Louis is not very far away nor New Orleans."

Now, Mrs. Howe, you testified in response to a question
of Mr. Mays that you had sent Dr. Howe a telegram when
you did not hear from him for a certain time, did you keep a
copy, or make a copy, of the telegTam that you sent,
Yes. this is it.
\Yill vou iden tifv tha U
, ·
Yes. sir.
.
(Copy offered in evidence and marked '~M. F. H. Exhibit
18. ")
Mrs. Howe, can you fix the approximate date of this teleJ:rram? I see it does not bear date. It is marked '' M. F. H.
Exhibit 18". Between what dates was that senU
It must have been sent shortly after I got to Pauly's and
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the telegram that is filed is in answer to it. I think the date
can be approximated from· that. I have forgotten the date
of that telegram but the telegram offered was in answer to
this.
Look at Exhibit 16 and see if you ean tell me.
The date on this telegram is August 20, 1934.
page 660 ~ This must have been sent August 19th or 18th.
Mrs. Howe, Mr. Mays asked you on your direct examination a question as to how much you had put in
the house and you told him in answer that you thought you
had put $4,745 into the house, plus whatever amount-but
that that figure, $4,745 did not include whatever interest or
rent came from the New York apartment nor the cost of
added enlargements to closets. Have yon computed the additional amount which you think you put into the housef
In an approximate way .. Have yon got that little pencil
statement? I don't know how to really give any accurate
statement about the rent from the apartment, and this is
the best way l can approximate it. I know part of the time
it was $35 a month and I know at one time it was $10 a month,
or about $10 a month. I don't remember hearing Georg·e say
what it was at other times. I don't know. I thought this
would be about the fairest way to do it, to count it at $10.00 a
month for five years and $35 a month for five years and that
would bring it approximately to $2,700 for the ten years that
George managed it.
Is that the net amount that vou received?
page 661 ~ Yes, tha.t is just an approxiniate guess. It is
put at. the lowest I know about and the highest
and each one-half the time.
Yon estimate the amount you added to the $4,745 from the
~ ew York apartment amounted to how much?
Approximately $2,700. Perhaps to add on $300 would
make it about $3,000, just guess at it being albont $3,000. I
think it was at least that much.
Was that that would make the amount approximately
$7,745, -is that right Y
A pproxima.tely.
Yon think it was anv Jess than that 6l
NO, I am sure it was not.
Have you ascertained the approximate cost of the house
since vour direct examination Y
W c ·· wrote to the builder for it, tl1e architect, and I got
l\fr. Brodie Thompson to give me an estimate of his extras
aml the plum lJer to give me an estimate.
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Can you tell us now in view of the efforts you have made

to ascertain the cost, what was the approximate cost of the
house¥
Mr. Mays: I object to that line of examination.
purely hearsay.

It is

page 662 ~

Mrs. Howe, have you refreshed your recolleetion since your testimony was ta.ken as to the
total approximate cost of the erection of that house 7

Mr. Mays: I object and state that as a preliminary question it should be shown the manner in which Mrs. Howe's
recollection has been refreshed. If it comes from hearsay
information, I think we ought to know it.
Yes.
What was it?
\iVI1at was the total cost¥
Yes, approximately.
Approximately $14,000 to $15,000. I overestimated I think.
I believe you testified t.ha.t a.t the time the house was sold
there was
mortgage of $4,500 against the property, was
there not?
Yes.
At the time you sold the house, aft~r the payment of the
mortµ;age and any taxes and considering the money of your
own that yon lmd put into the house, did you consider that
you were receiving· any large amount.?
No, I was really receiving· less than I had put in it.
You stated to :M:r. Mays that-I think I quote
page 663 ~ your lang·uag·e correctly, that the l10use was a
white elephant on account of the overhead being
lar,g·c, is that correct?
Yes.
,Vhat do you mean by the overhead being large?
If you lived in it, the overhead amounted to something
like around $75.00 a month, I think. I calculated .that it was
a very expensive house to live in.
"'W:ha.t do vou mean bv overhead? Interest?
Taxes. lights, and things of that sort.
JiJlectric lig;hts, water!
Yes. sir.
How about the upkeep of the .grounds?
.Yes, I mean all those tl1ing·s I would include when I said

a
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the overhead of living in the house. I could not possibly
have afforded to live in it.
Please state whether the upkeep of the gToundsQuite an item.
How much land was there in the tract?
As well as I can state, it was something·-it was around
two acres, about that much. I don't remember the exact
footage.
Is there much shrubbery on the place!
page 664 ~ Oh, yes, lots of beautiful shrubbery and grass.
Grass and flowers t
Yes, the prettiest place in Chapel Hill.
Mrs. Howe, you are of course familiar with Dr. Howe's
handwriting?
Ever since childhood I have been familiar with it.
I show you a paper writing dated March 4, 1925, to which
the name George Howe is signed and ask you whether that
paper and every part of it is in Dr. Howe's handwriting,
and if any part of it is not in his handwriting, which part
is not?
Every part is in George's handwriting except the signatures of the two witnesses.
Did you find that paper?
Yes, Georg·e bad g·iven it to me to keep and I had put it
away in a little box with a lot of keepsakes.
Please state whether or not this paper writing was kept
witl1 your valuable papers?
Yes.
(Plaintiff's counsel offer the paper writing in evidence
and same is marked "l\L F. H. Exhibit 19".)
Mr. Mays: I object on the g-round it is revoked by subsequent will and therefore null.
pag·e 665 ~ Mr:. Peyton: Counsel for plaintiff desire to
file this will althougl1 it is realized that there is
a subsequent will be-cause it is a testamentary paper and the
rule of the Chancery Court of the City of Richmond is that
all such papers, even though there are subsequent ones,
sl10uld be filed; that this paper was not found by Mrs. Howe
until many months after the other will had been probated
and for this reason it is deemed proper that it should be
filed with the ·Court. in wbioh the suit is now pending and
also the Probate .Court in question.
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I would like it filed, too, because it shows how George Howe
really felt toward me.
RE-DIRECT EXAlvIINATION.
Mr. Ma.ys:
In response to Mr. Bryant's request you read a little while
ag·o from one of the letters from Dr. Howe to you from Arkansas, I now call your attention to one filed as your exhibit
10, dated July 15, 1934, and ask you to read three sentences f
Which three!
Beginning at this point:

'' I don't know w ha.t details-''
I beg your pardon, right here.
"The big cities I find a.re far away-I had no
pag·e 666} idea of the distances out in this country. So I
have until now restricted my rambles to nearby
small towns.',
Do you find anywhere in any of this correspondence yon
have put in evidence any allusion at all to any journey he
made out of Arkansas at all after his arrival!
I don't really remember, Mr. Mays. I will read them all
over if you want me to.
I will be glad for you t.o take all the time you need to go
over them and find out whether there is any reference anywl1ere to such a trip.
Mr. Brvant: Wouldn't those letters speak for themselves? ·
Mr. Mays: The one you had read didn't seem to.
Mr. Bryant: You are asking about the contents and the
contents speak for themselves.
Mr. Mays: You made it speak twice. I am trying· to bring
out that I l1ave found nothing and I would like for the witness to point out anything in the correspondence that showed
that he actually left Arkansas until he came back.
There may be nothing, but of course as t11e letters came to
me, my whole understanding: of it was-and I think that was
wlmt he meant fol' me to get-was that he was traveling.
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Do you know of anything in those letters that
page 667 ~ showed he had been to some place out of Arkansas or wasn't it just something prospective
only?
It may have been that he was just trying to make me
think that. That is another reason I know my George Howe
was not just in his right mind because he could not have done
a thing· like that.
W 011 't you please confine your answers to my questions!
I don't think there is anything· in there, as I remember
them, that tells about his g·oing to the North Pole or any
place like that.
Is there anything that shows he ever went to 1St. Louis or
New Orleans 1
I don't think so, but of course when he talked about that,.
I judg·ed that he probably would, which was what he meant
for me to think. In other words, I see your point but of
couri:;;e what the letters were written for was obvious, too.
You say it was obvious to, to wbof
Obvious, too.
Mr. Bryant asked you about the valuation of the residence that Dr. Howe conveyed to you and he asked you
whether you bad refreshed your memory, how did you go
about refreshing· your memory?
I questioned the builders, those who had parpage 668 ~ ticipated in the building in different ways.
So that it was finding out what they knew rather
than refreshing your memory?
From their records. I did not lmow any other way to refresh my memory.
Are yon producing any of those builders to testify to these
factsf
No, but I can if you wish.
When was it that you came back from New York to Chapel
Hill to live f
The fall of 1925 I think it was.
And from that time until Dr. Howe went away you stated
that you devoted all of the income that you received from
the trust fund from l\fr. Douglas McKay to apply on the purchase price of this house 1
.
•
Purchase price and paying off the mortgage, and also the
year that George was in New York I turned it all over to him
that year, too.
How long· did you continue to apply that money on the
house?
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About ten years.
It stopped in 1934, didn't it?
When George went away. In June, 1934, he
page 669 } said '' just keep Doug's check instead of handing
it over to me. It will be simpler than my mailing
you that budg·et check of yours each month''.
What did you do with it?
I used it for whatever was necessary.
So that from JuneFrom then on.
:U'rom June, 1934, on, you did not apply any of that money
directly on the house, did you?
No.
When was the house built?
I think we moved into it in 1928, but we were saving up for
it before that.
About what time in 1928?
Aug·ust, I am pretty sure.
And what funds had you saved up to apply on the house
as of that time f
What funds had I saved up?
Yes.
I was turning over all I had to George. It was a joint fund.
How much money was in his hands that you had saved as
of August, 1928 f
That I don't know.
page 670} You have no idea f
I turned over Doug's check to him every month
from the late summer of 1924 when he came to New York
and spent that year with me there before I came back here.
And it was his practice, as I understand it, to deposit the
checks and hand you back cash each month 1
Yes, or else deposit all of the check to my checking account, the same thing.
And he would deposit the check from Doug-las McKay to you
and how much cash would be band you?
I stated that once before. For a while he figured out that
my budget, which was to cover all my expenditures of every
sort whatsoever and all g·ifts that we gave, would be $40.00
a month and then when salaries were cut, I asked him to cut
me, too, and I was cut to $20.00.
That $40.00 a month include anything pa.id for house servants?
You mean was I to pay house servants out of that?
Yes.
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No, that was to be my share of the income, in other
words.
page 671 ~ To be spent as you liked f
Well, it was to be spent on all my own necessities. We figured things out. He :figured. things out very
methodically.
When was the cut f
Mr. Mays, I am sorry but I don't remember the exact date.
It was whenever the salaries here in the University were cut.
As I understand it the house was ready for occupancy in
August, 1928?
Yes.
And you last used your trust fund check to apply on it on
or about June, 1934, so that from the time of the erection of
the house until you stopped paying these checks, using these
checks to cut down the mortgage and pay the purchase price,
there was a period of not quite six years, isn't that true, from
1928 to 1934?
Oh, no, you misunderstood me. From the late summer of
1924 until June, 1934, I turned over all that, every cent that
Douglas McKay sent me to George to help save up for a house
and to help pay the mortgage.
·
At that time you were turning over to him this money and
he was handing you back $40 a month before bis
page 672 ~ salary was cut?
After we came back to Chapel Hill. In New
York I was working and making a little money, not a great
deal, and we worked on a budget up there, too. We paid for
whatever was necessary.
When you came here from New York about 1924, you were
turning over the salary check to him and you were getting·
about $40 a month back to be spent in the way you indicated?
He was also getting, from the time I returned, the interest
from the apartment.
Save that. for the moment. You were turning over to him
the check that Mr. McKay sent?
.
Yes.
And he was cashing it or depositing it and turning over to
you $40 a month for the purposes you have outlined?
All my clothing, expenses of every sort.
You don't know what had actuallv been saved and what
had been accumulated as of August, i928, out of these checks
that Douglas McKay had sent to you?
W' ell, I gave them to George for the purpose of helping-
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to save to build a house and so of course I know that is what
he did with the money.
page 673 ~ How much had been saved to build the house?
You mean how much of Douglas :McKay's
checksf
How much had actually been asved 7
I don't know. I don't know just how much money George
had. He managed everything about the financing of our establishment.
But so far as you know the payments from Douglas McKay each month that actually went into the house as far as
you know extended from the sum.mer of 1928 until the summer
of 1934, isn't that true¥
No, from the late fall of 1924 through June, 1934, because
in 1924 I began giving Douglas McKay's checks toward our
joint budget.
I understand that but you don't know what part of that
money was actually on hand, in Dr. Howe's hands, when this
construction work began on the house, do you?
No, but I cannot quite see the pertinence of that.
I . am merely trying to get you to answer it.
jN o, it was given to him for a certain purpose. I suppose
Jfejlid that with it.
1
You do know that the check went into his hands and was
applied on the house from the middle of 1928 to the middle
of 1934, you know about those six years?
page 674 ~ Well, I knew that what I gave him before that
was given for that purpose and I have no doubt
he did save it.
But you don't know what he didf
I lmow that what he put into the house was what we had
saved together, and he had to pay down some cash payment
in the beginning.
But you don't know of your own knowledge what funds
he had on hand as a result of the checks he got that came
from Douglas McKay?
1\fr. Bryant: We object on the g-round that she has said
three or four times she did not know the amount.
Mr. Mays: I am trying to get that clear in the record. If
counsel will admit. that is the recordMr. Bryant: The record speaks for itself.
Is that a correct statement, you don't know?
I don't know how much cash George Howe had on hand
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when he had to make the first cash payment for the house. I
do know that I had given him money to help save for the
purposes of the house and whether the actual cash I had given
him he had sort of borrowed and used for something else, l
don't know, but it was given for a definite purpage 675 } pose and I am certain that was what he used it
for.
You lived in a rented house during those four years from
the time you came back from New York until you built¥
Lived in a cottage, yes, in Park Place. I think it was about
three years.
That was rented, wasu 't it t
Yes.
How much did Douglas McKay send you each month in the
form of that check you mentioned 1
Mr. Bryant: We object because Mrs. Howe went all over
that repeatedly in Richmond when she was on the stand and
stated everything she knew about that amount and this is
simply rehash and repetition of he1· former evidence with
reference to these amounts she receivd from Mr. lvfoKay.
Generally $25.00, sometimes a little more.
You heard him testify that what he sent you wa~ $25.00 a
month!
Objection by complainant.
He said it was some times more.
He said it was a $5,000 trust fund, didn't lle f
Yes.
page 676 ~ And $25.00 a month, that was a yield of six per
cent or $300.00 a year, isn't that true!
Yes, so far as I Imow.
And $300 for the six years that you can state positively
about, from the middle of 1928 to the middle of 1934, is
$1,800.00, isn't it?
·Objection by complainant :
I guess that is right. Six years $1,800.00, $300.00 a year. I
know that some times the check was $35.00 because now and
then he got a little extra dividend, and for ten years that.
check went to George Howe and he used it to help save money
for the house. So $300.00 a yenr for ten years is $3,000.00,
isn't that right?
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The mathematics is good but the fact of the first four years¥
I don't think George was dishonest with the money I gave
him and that is what I gave it to him for.
You testified $2,700.00 of it came from the New York apartments?
That was approximate.
You testified that was the best guess you could make Y
Yes, because George did not inform me every
page 677 ~ month what it was, and he managed all that :financial arrangement .
.You never saw the statements at all?
No, I don't think I e~er did. I just trusted him entirely
about everything and turned over everything I had to him.
Never requested any statement from him 1
No, of course, I did not. I trusted him.
What did the apartment rent for¥ Did you know?
That is what I don't know.
Were there any periods of time that it ran a deficit and
money had to be put up?
Not that I know of. I think if it had been, he would have
mentioned that.
Are you sure it always yielded a net return?
So far as I know.
For how long a period that you are certain of did it yield
a net return of $35.00 a month?
I don't know. That is why I had to make that guess.
That was the highest figureThat I know of.
You have no idea how long that continued?
No, sir.
page 678

~

RE-CROSS ELi\.:MINATION.

Mr. Bryant:
After you and Dr. Howe returned here in 1925, approximately how long was it before you purchased the lot on which
you subsequently built 1
l\fr. Bryant, I don't remember the date. I think it was
about three years after we had been here, after I had come.
back.

And further this deponent ·saith not.
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~

IT IS STIPULATED that the letter of Mr.
Frank E. Chowning to Mrs. George Howe under
date of October 1, 1934, together with the attached statement
of Frank E. ·Chowning, dated April 29, 1937, sworn to and
subscribed before Miss Frances Carmichael on the 29th dav
of April, 1937, may be considered as having· been offered by
the plaintiff at the time of the taking of the deposition of Mr.
Frank E. Chowning and no question is raised as to the authenticity of the letter nor to its becoming a part of the deposition of Mr. Frank E. Chowning just as though it had been
offered with the other exhibits of Mr. Chowning.
The defendant, however, reserved the right to object to
the letter on the gTom1ds of its immateriality or incompetency.
EXHIBITS.

"M. F. H.-EXHIBIT l.''
Box 935
Little Rock, Ark .
•July 1, 1934.

Dear Jean,
Many thanks for your good letter. I was so glad to learn
that you are with Maisie. I know how happy she is to have
you. If you are also enjoying· it, do stay a long time as a
summer vacation. See to it that you do some resting, and
that Maisie obeys the doctor's orders and gets well.
Please don't worry for one minute about that note, or about
the interest on it. We shall get along all right by just some
commonsense ordinary care over expenses. Tell Maisie not
to worry. I am running at low cost but am very comfortabl<1
and well fed-mv needs are few and there are no social obligations whatever. Later, when yon begin to realize on your
business will be time enough to talk about the note.
This is just to thank you for your letter-more
page 681 ~ later. It is a cool day, and I am just about to
start out for a little trip in the car-that's my
pet recreation. Take care of both yourselves.
As ever
GEORGE.

\.
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Why do you apologize for your typingt It looks quite expert. I apologized for this ragged note-but I am terribly
backward about letter-writing in vacation days.

"M. F. H.-EXHIBIT 2.''
(Postal card)

'
.Asheville
Tuesday night.

l\faisiechen,
Safe and uneventful trip this far. I meant to stop at
Hickory for the night, but got there at 12 :30 and Asheville
did not seem much farther. Reached here 4 o'clock, a little
tired. But the next run to Knoxville will be much shorter
and I may stay there a day or so--will see when I get there.
Bath and nap have rested me. I sent the card to
page 682} Jean on my way out. Sorry about temper at
leaving. Hope you got new maid and that Jean
will come. Take care of yourself, and don't hesitate to go
away if the spirit moves you.

.A.s ever

GEORGE.'·
Exhibit 2 addressed to: ''Mrs. George Howe, P. 0. Box
548, Chapel Hill, N. C. and bears postmark: Asheville N. C.
June 15, 1934, 2 PM.

''M. F. H.~-EXHIBIT 3.·Addressed to: Mrs. George Howe, P. 0. Box 548, Chapel
Hill, N. C. and postmarked : Nash ville, Tennessee, June 16~
1934, 8 PM.
"Nashville, Tenn.
Saturday 16th.
All safe so far, not even a near accident, and health fine.
Early starts save from the heat of noon (it is rather severe
heat) and give time for plenty of rest.. So far I am in familiar country-but go on towards Memphis into
page 683 ~ new territory tomorrow. Don't know movements
exactly. Better address me hereafter 0/o Lafay-
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ette Hotel, Little Rock, Ark., until I change again. I'll go on
there before long. Hope you are taking care of yourself
properly and by this time ha~e J'ean with you for companion•
.As ever

GE:0.''
''M. F. H. EXffiBIT 4. .,.,

Postal card addressed to: Mrs. George Howe., P. 0. Box
548, Chapel Hill, N. C. postmarked~ Little Rock, Ark. June
20, 1934, 1 :30 P. M.
'' The Marion Hotel
Little Rock, Ark.
June 20, 1934.
Here I am in Little Rock. I tarried a while about Memphis, but it is flat land and away from other cities, so I
crossed the river and came over here-not very
page 684 ~ far from Memphis. I like the looks of this country, new to me, and since roads 1·adiate out in all
directions shall make this my headquarters for some timetho' in a less expensive place than the hotel. Will send an
address (or P. 0. box number soon). How are you getting
on¥ Hope heat is not severe as it is here.
As ever

GEORGE.''
"M. F. H.-EXHIBIT 5.'"
Letter addressed to: Mrs. George Howe, P. 0. Box 548,.
Chapel Hill, N. C. and postmarked: Little Rock, Arkansas,
J unc 24, 1934, 2 PM.
"P. 0. Box 935
Little R-0ck
June 24, '34.
Maisiechen, at last vour letters-two of them-have overtaken me. The forwai·din~; bv hotels bas not been verv satisfactory, and the refore--l thlnk I told yon on my last c·ardI have taken a postoffice box. Note the number
tJage 685 ~ a hove. Postoffices a re very prompt in forwardingmail, and in any of my roamings, I can count on
them.
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I am glad to hear that you continued with the Ross injections. I think Fields has worried a little uselessly about my
understanding of the choice. T got it just about the way you
explain it in your letter, but I was only trying to save the
shock to you, in case it was too much for you. Tell him, if
you think wise, that I understand fully. I most sincerely
hope that the added doses have helped you, and that by this
time you are feeling· much recovered.
Too bad about the delay of the new maid-Susy, I believe
you called her. But it is good to hear that she is willing and
considerate. You say she does not seem to want to stay at
.night. That is disappointing. That was to be one of the
good features about the arrangements. If she will not stay,
please make arrangements for a colleg·e boy to come out
every night. It will cost you nothing-he will be g·lad to do
it for the free room-you could give him the
page 686 ~ maid's room (or my room). The way to do it is
to telephone Mr. Comer at the Y. M. C. A.., explain the situation, and he will do the rest, sending a reliable
boy. Please do this, if the maid will not consent to stay.
I think on the whole I shall go no further than this (Little
Rock), but I mean to do some more exploring with this as a
center. I like it here and g·ood roads lead out in various directions. St. Louis is not very far away, nor New Orleans,
Meantime, I found tlie long drive made me a little tiredsome muscles sore-and I am resting up-loafing, reading,
doing· a bit of work on notes I bomtht. Health is fine, except
the slight fatigue.
I do not remember the Mr. Reeves you say called. I can't
say I am tempted by the thoug·ht of a river ride-it is hot
and there a re mosquitoes and many other insects along the
river lowlands. But if he writes, of course I shall reply.
I hope Jean comes to keep you company. I know that will
mean a lot to you. I told you, I think, that I wrote to her
askin~· her to come. About the pay of the mail boy-it is to
be $1.00 a month. If you want to make it come
page 687 ~ out even, on July 1 you will owe him exactly 500-then nothing more until Aug. 1st-a dollar. Pay
him, and I shall add it to the check I send you on ,July 1st.
:Meantime I have already sent the postmaster money for box
rent up to Oct. 1st. so pay no attention to the notice they
usually send. Take care of yourself and g·et weU and strong.
As always,

GEORGE.''
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''M. F. H.-EXHIBIT 6.''
Letter addressed to: Mrs. George Howe, P. 0. Box 548,
Chapel Hill, N. C. Return address on envelope: P. 0. Box
935, Little Rock, Ark. Postmarked: Little Rock, Ark. July

1, 5 P. M.
"Sunday, July 1, '34.
Maisiechen,
I inclose the check for the expenses not covered by the regular bills which are to be forwarded to me. These expenses
include the following for the month:
page 688

~

Wages (Chloe) :
Bryan wages:
Bryan wash:
Mail boy

$16.00
12.00
12.00
1.00
41.00

Let me know if I've forgotten anything. Deposit this to
your checking account, or have the bank give you cash for it,
if you prefer to have that much in the house.
In case the regular bills (Model Market, Univ. Consol. Service Plants and telephone, Eubanks, Durham Road Dairy) are
delivered to you forward them to me and I'll mail checks
direct. I tried to arrange with them to send direct to me, but
they may forget.
Don't worry about my over-economizing. I am getting·
along comfortably and my needs are few-only place to sleep
and food and gas for the car. You ask about my room. I
have one here as headquarters, but it is not in one of the
tourist houses. On inquiry, I found a very comfortable room
with bath attached, clean and well-kept, in a private house
that rents rooms (just as so many good houses
page 689 ~ in Chapel Hill do). It costs only $4.25 a week
(which is a great saving over the 2.00 and 2.50 a
day of hotels, and just as comfortable. It is not a boarding
house, and I get my meals in cafeterias wherever I happen
to be ( they are good and reasonable out here). I can g·ive up
the room any week-so there's no chance of a loss. Because
I move about, in the car, I find a post-office address is much
safer and quicker for forwarding than relying on hotels or
housekeepers.
I like it here and am doing some fine loafing, reading, rest-
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ing·. I have notes with me and work a little each day-I like
to do it while there are no interruptions. Eyery now and then
I go for a jaunt in the car to some nearby place, and if it is
a little too far to return, spend the night. The rest and loaf
feels so good that so far I have not g·one far away, but later
I expect to do a little more touring. Health continues O. K.
By all means, you must obey the doctors, and you must not
worry about that expense. Send me the bills when they come,
and let them get you well again. It is fine that
page 690 } friends are so good to you and offer their cars
for your needs. Best of all is having· Jean with
you. I know she means a lot to you-you must keep her a
long- time. Had a fine letter from her today-I '11 enclose a
brief answer in this. Take care of your rest periods. Glad
rains continue-had the first one here yesterday-much
cooler.

A.s always
GEORGE.
So her name is Chloe, not Susy-how very pastoral and
suited to the country estate! Glad you are pleased with her.
The post-office is supposed to forward all my first-class
mail to me, but if they put some of it in the bo'x by mistake,
please forward it as promptly as you can. The only important
things will be bills and a few dividend checks, which usually
come in open-faced envelopes not stamped by marked 3c post·
age paid (or 2c paid, le added) in printing. If so marked they
are first-class and can be forwarded. I shall need them."

page 691

~

"M. F. H.-E'XffiBIT 7."

Letter addressed to: Mrs. George Howe, Chapel Hill, N. C.
Return address: From P. 0. Box 935, Little Rock, Ark. Postmarked: Little Rock, Ark. July 1, 1934, 6 P. M.
''Box 935
Little Rock, Ark.
Maisiechen,
Inclosed is check for $47.00 to cover the month's charges
not covered in regular bills, plus $5. as a 27th. gift for yourself. l\tiy calculations for the month ( which will have four
Saturdays) is as fo1lows:
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Bryan-for garden work $3 a week. . . . . . . . . .
Chloe-four weeks at $4...................
Mail boy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Bryan for washing and eg·gs, etc. . ......... :
Gift for yourself . . . . . . . . . . . . . . . . . . . . . . . . .

12.
16.
1.
13.
5.
47.00

That will come pretty close to it. What is -misses can be
straightened out when you let me know. Bryan has always
presented his bill on the last Saturday of the month (insteacl
of the last day of the month) and that has always
page 692 ~ made the weeks come out right. I've paid him
for garden work any day he needed it.
Please send to me the regular bills that come in-Model
:Market, milk, electricity, Eubanks-so that I can pay them
promptly. And deposit this check to your checking account
promptly, before it gets lost. Thank you.
Thank you too for a letter that ~ame today. You wrote it
on the 27th. but it came Aug. 1-sQme long delay somewhere
along the line. All its news is good 1iews. I wish some of your
fine rains could fall out here to save these people from the
ravages of drought they are having. But it is a bit cooler
now, and that too is welcome.
.
· There is no new news. · I took a drive to Pine Bluff since
my last letter. That is the third largest city-quite a to,,·n,
flat as Goldsboro, and, like Goldsboro, shaded with eno11uous
overarching oaks. But very crude and countrified in its business section. That is the only long ride P.ve taken recently.
For the rest, the same progTam of loafing, resting, reading·,
and working. Not much of the last. Health continues fine.
Hope yours continues to improve and that you are
page 693 ~ following the doctor's orders.
As ever
GEORGE.''

"J\L F. H.-EXHIBIT 8."
Letter addressed to: l\frs. George Howe, P. 0. Box 548,
Chapel Hill, N. C.
Postmarked : Little Rock, Ark .•July 4, 1934, at 1 :30 P. U.
T11e following enclosure:
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'' Laundry 5

$10.00

Butter 7 p

1.75

Eggs 5 doz

1.25
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O.K.
G.H.
$3.00

paid by me

'' Is $10.00 correct of what I now owe Bryan for June Y
Correct

G.H.
'' 5.00 paid by me last week, $7.50 paid by me.
Correct

G.H.
'' Return this, please, checked, so I can show Bryan.''

''P. 0. Box 935
Little Rock
July 4, '34
page 694

~

Maisiechen,
This bill {inclosed) is correct. I had paid
Bryan for garden work {not for laundry etc) up through
June 13-therefore the $7.50 you speak of for garden work
is correct. I guessed at his laundry, butter, egg bill and deposited for it-about what this one is {June had 5 weeks,
therefore $10.00 for laundry is correct.
I paid Rebecca up through June 14, and left in what I deposited enough for the expected 3 additional days {$3) plus
enough for Chloe's wages for the remainder of the month at
the rate of 4 a week. So you are correct in that too.
The total I put to your account for these expenses my
check-book shows was $31. This was made up thus :
Wages to
Wages to
,Vages to
Washing,

Bryan
Rebecca
Chloe
etc. bill

7.50
3.00
8.00
12.50
31.00

I missed the bill the refore bv 50c.
I have forgotten how much cas11 I brought home
page 695 r to you-but that doesn't affect these :figures. You
are right-$15 of it you wanted for your own uses.
But since the $31. was added to your personal account at the
bank, what you drew for personal or for house bills comes
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out of the same account-nothing to worry about there. In
short, the accounts are correct, don't worry.
Isn't it easier for you to buy a 5c book than for me to send
one from here? The check I sent you day before yesterday
is to be deposited to your own account and my letter told you
what items I estimated for it to cover. The total was $41.
It doesn't matter about keeping books-just so I am sending
enough for these expenses. Other bills I '11 pay direct, as they
come to me.
The only news at this end is that I have taken two or three
short side drives. This is still headquarters and you have me
located. If there is a change of course I'll let you know. But
you can in any case trust this forwarding address. Don't
worry about my comfort-I am not too much stinted, and am
really comfortable, as you lmow by now from my
page 696 ~ letter. Of course I'm watching my costs, but they
are quite reasonable. No, certainly I '11 not let
you send the 80-I don't need it, and you probably do much
more than I.
I am glad to hear you went out for a ride and to the movies.
I hope that means you are at last regaining your strength.
Don't overwork in the heat. It is hot here, but no worse than
you have, I gather from the papers. I take things quietly
and am really resting and loafing, and keeping perfectly well.
As alway::i
GEORGE.

w· ritten

hurriedly to catch the first mail out."

"M. F. H.-EXHIBIT 9.''
Letter addressed to: Mrs. George Howe, Box 548, Chapel
Hill, N. C.
Return address: Box 935, Little Rock, Ark.
Postmarked: Little Rock, Ark. July 10, 1934, 1 P. M.
page 697 ~

"P. 0. Box 935
Little Rock, Ark.
July 10, '34.

:Maisiechen,
Thank you for your letter with all its news of your activities,-concerts, ,J ug·town, etc. These are welcome items because they show you are g·aining-that's fine. I enjoyed looking over the programs you inclosed, and wished I could havf?
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been there to hear them. I know how Jean must have enjoyed them because she certainly loves things like that. I hope
you a.re making her stay a long- time-it's good for you to
have her and I feel sure it is good for her to have the loaf in
so quiet a place for as long· as she can.
You ask for details at this end. Really I don't know what
they are. I have been riding about the country a good deala day at a time-and when not doing that, I work a little
at notes I brought along, read, drop into a stock broker's office
to watch the progress of the market, etc. The weather has
been clear and pretty hot most of the time, but two good
rains cooled things temporarily. It is not hotpag·e 698} ter, according to the weather reports, than Chapel
Hill. Health is fine. I am getting more rest than
for years and it's picking me up. A convenient bathroom
takes care of one or two books a day, and my bed is comfortable and the room cool.
Don't worry about it, but do what you can to hold bills
down. Model Market and Eubanks were hoth about $10 above
the preceding month. I dare say I can explain that all right
-probably preserving fruit for the one, and larvex and bed
bugs (g·o for them! Sorry to hear of that nuisance for you)
for the other. In g·eneral, the money situation is safe if things
run along· as at present. My living is quite moderate and yet
comfortable. Gas is cheaper here, food about the same as in
C.H. I judge.
.Obey the doctors and get yourself well again. Don't stint
on that. (You will be glad to hear that Fields' bill was very
moderate.) Don't worry.
As ever,

GEORGE.''
page 699}

''M. li"'. H.-EXHIBIT 10.''

Letter addressed to: Mrs. George Howe, P. 0. Box 548,
Chapel Hill, N. C.
Return address: From Box 935, Little Rock, Ark.
Postmarked: Little Hock, Ark. .July 15, 1934, 11 P1\f.
''Box 935
July 15, '34.
l\Ia isiechen,

Thank you for your letter full of news. It is fine that you
are at last feeling· the good effects of the treatment. Of course
you are right to have them g·o on with it until you are wholly
restored. Don't worry about doctors' bills-health is the
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important thing. And don't think for one minute about paying them yourself. Field is already paid up to July 1, and
I am sure he will be light on us for the injection he is giving.
Dismiss that worry entirely.
Our letters (before your last one) crossed, and the next day
after you were asking for details you got them from my letter then in the mail. Truly I don't know what details to
write, my doings are so unvaries and quiet. The
page 700 ~ big cities I find are far away-I had no idea of
the distances out in this country. So I have until
now restricted my rambles to nearby small towns. Names
would mean nothing to you-Conway, Lonoke, Sheridan,
Wrightsville, Searcy, etc. etc. Usually I come back the same
day-it keeps costs down and is more comfortable. The country is beautiful and that is what I am enjoying. As for people,-well, this is a chance for me· to avoid tie-up with people.
So I keep to myself, meet only those I come into contact with
in restaurants, stores, the landlady and one or two roomers
here. I rest and loaf a lot, reading trash and trying work
on notes. But I am not in a desk mood-too much of it for
some years past.
As for letters, I have written you with great regularity
and far more frequently than you do when you go away. But
I shall keep you posted--and should anything go wrong, I '11
let you know at once. So stop worrying.
It is dry and hot, but no hotter, I see, than you are having. Your reports on the place and its upkeep arc fine. Health
is unusually good at this end. Best to Jean. Keep her as
long· as you can.

As ever

GEORGE.''
page 701 ~

''1\f. F. II. EXHIBIT 11.''

Letter addressed to: Mrs. George Howe, Box 548, C11apel
Hill, N. C.
Return address: From P. 0. Box 935, Little Rock, Ark.
Postmarked: Little Rock, Ark. July 22, 1934, at 11 PM.
'' Little Rock, Ark.
Box 935
July 22, '34.
~faisiechen,
Your lette1· is full of g·ood news-that you are feeling better, that Jean is enjoying her stay and is a great help nncl
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companionship to you, that friends are taking you about, and
that rain continues to keep the place healthy and green.
Sorry there was trouble with the furnace. I shall follow instructions about any bill Benson may send. He will be due
something for any plumbing work he does, but I have an arrangement with him to keep the furnace in order for an annual fee I pay for that purpose-paying extra only if a new
part has to be supplied. I '11 handle it when his bill comes
in.
·
You are right about the heat and drought here. It has
been too hot even for driving recently and I have
page 702 ~ limited my excursions just to hour drives in the
cool of late afternoon in the near neighborhood.
Everybody says its unprecedented (unusual) and looks for
a change to cooler weather. I avoid the sun, and in the heat
of the day, stay in my room in pyjamas, for the most part.
The rest, without necessity· to obey the call of a college bell
or committee chairmen, is fine, and I am in good health all the
time.
There is no news-never can be-in so simple a resting
routine as I am living. Best to all.

As ever
GIDORGE
Thank you for the concert program. I am glad you. are finding enjoyment in so much good music. I go occasionally to
a movie-but it is really too hot, and a strain on eyes. Movies
are very cheap here.''
page 703 ~

"l\L F. H.-EXHIBIT 12."

Letter addressed to: J\frs. George Howe, P. 0. Box 548,
Chapel Hill, N. C.
Return address: From Box 935, Little Rock, Ark.
Postmarked: Little Rock, Ark. July 27, 1934, 5 P. M.
''Box 935
Little Rock
July 27, '34.
Maisiechen,
You call it a little gift? It is a big one, and a beautiful
one. I lived up to my promise not to open it until today.
Thank you! Every single piece is a beauty and I shall start
in on them right away. Mine to you will have to come in
the usual way, and I know you will not mind waiting until

~
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the first of the month to ha.ve it added to the chesk I send
for your expenses about the place. That is only next week.
Thank you for the suggestion of sending worn socks home
for mending. It's not at all necessary-I haven't worn a
single hole in any of them yet-and some have not yet been
worn. Now with more new ones I am well equipped-they
will last all right. I don't do very much walkpage 704 ~ ing, you know.
You speak of the heat-yes, it has been severe,
but much less so here than in other nearby states. Distances are great out here. And the wave of intense heat
seems to be breaking now-Yesterday was cooler, and today much cooler than for some time. I was interested in
your description of the storm. There have been two big
ones here-thunderstorms with very high wind doing much
damage to trees. But I was not in an open place at the
time to see them the way you do from the house or the
Edmister cabin. I know how wonderful they are, however, and can imagine.
It's good news about your health. The treatment is at
last having real effect and it is fine that you are feeling
so much better. Keep up the treatments by all means as
lon_g as the doctor thinks you need them.
And your news about the healthy condition of the place
is good, too. The Eastern states haYe been more fortunate about rains than these states. The storms I spoke of
were widely separated in time and little rain
page 705 ~ fell. There has been a really disastrous drought.
I hope it is over now-very threatening outside
now.
There is really no news. I haYe been taking some more
drives-in the cool of the day, because midday in the heat
has not tempted. Also I have continued iny resting and
loafing with some "trashy detective magazines" and have
wm·ked a little each clay on classical things-notes-I
brought with rue. Work without the aid of a good library
does not go very well, howeYer. Not that I care, because the
rest and the loafing are the main things. Health continues
good.
That is all my budget. Keep your improvement up, and
keep Jean witll you as long as she will stay. So she too has
taken to weeding! It gets everybody who comes near a
garden.
As eYer

GEORGE
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I '11 follow your instructions about any Williams' bill or
letter that comes. You surely seem to be handling it right.
He could expect no more than you offer to pay all you owe
when he shows an itemized statement of it and of your payments."
pag·e 706 ~

"l\L F. H.-EXHIBIT 13."

Letter addressed to: Mrs. George Howe, Box 548, Chapel
Hill, N. C.
Return address: From P. 0. Box 935, Little Rock, Ark.
Postmarked: Little Rock, Ark. Aug. 2, 1934, at 6 P. M.
'' August 2, '34
Maisiechen,
Your letter about plans to go down to Pauly's Island just
arrived and I am hurry off a note to catch the next mail so
as not to cause you any delay. By all means go. I think it
will be the best possible thing for you to do. And stay long
enough to enjoy it. I suggested myself, you remember, before
I left. It will be fine if Jean stays until you go, and goes
down with you. Your plans of keeping Bryan for the place
and some retaining fee for Chloe is all right. Go ahead.
As for my going to Annie-that can wait for later decision.
I don't want to go now, if at all, not merely expense, but I
don't want any social activity-an enjoying solitude and loafing. Chicago is a long way from here, too. Keep your savings untouched. I'm getting along all right.
page 707 ~ So go to work packing·, and don't bother about
my plans. Short drives are fine relaxation for
me, and I continue to take them.
Hurriedly

GEORGE
Lock up the house when you leave and turn off the electricity. If you don't know how, telephone the Consolidated
Service Plants to do it for you ("University Consolidated
Service Plants'' in telephone book.)
No need to turn off the water.
There may be a labelled front door key in my center desk
drawer. Try it before you take it away. Or, take the cook's
key to the porch kitchen door and have her shut the doors
after her when she goes.''
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"M. F. H.-EXHIBIT 14.''

Letter addressed to: Mrs. George Howe,. Box 548, Chapel
Hill, N. C. and forwarded to Waverly Mills, S. C.
Return address: From Box 935, Little Rock, Ark.
Postmarked: Little Rock, Ark. Aug. 13, 1934, 6 P. J.\il. and:
Chapel Hill, N. C. August 20, 1934, 12 M., and on the back:
Waverly Mills, S. C. August 22, 1934 ( time illegible).
"Little Rock, Ark.
Aug. 13, 1934.
Dear Maisie,
I hope you will be able to read this quietly and calmly
and to see the truth and rightness of it.
I have now been here a long enough period to satisfy the
requirements of residence, and I am filing papers for divorce.
As you lmow, this is not a sudden unconsidered move. I
have told you my conviction and tried to talk to you about
it many times, and since coming here have open mindedly
thought it all through again. Only slowly and with the most
careful and honest thought, taking all things into consideration, have I come to the definite and final conclusion that
this is the only right and possible solution, for
page 709 ~ the good of both of us, of our inability to Iiv~
together in any sort of peace and content.
The formal legal papers will reach you in a very few,
days. I have chosen the mildest form of complaint allowable
under the law. I trust that the wording of it, employing
as it does seemingly very harsh words, will not blind you to
the fact that its essence is simply our inability to get along
together. Had you been willing to divorce me, I sh on Id
have accepted the same complaint.
I want to assure you that the very strictest care will be
taken to avoid all publicity and scandal. Nothing at all
need be known of it publicly except the fact of divorce, and
that will be published only in Arkansas where no one knows
either of us.
I am confident that after the first shock of action lrns
passed and you will hm·e thought it through as affecting botlr
sides, you will find yourself happier than you have been for
a long long time.
In all kindness and with sincerest conviction and purpose,
GEORGE''

Margaret F. Howe v. FJthel C. Howe, Exe 'x.
page 710 ~

443

"M. F. H.-EXHIBIT 15."

Letter addressed to: Mrs. George Howe, °"T averly Mills,
S. C. and forwarded special delivery to her C/o Mrs. Oscar
L. Keith, Richland St. Columbia, S. C.
Return address: From P. 0. Box 935, Little Rock, Ark.
Postmarked: Little Rock, Ark. Aug. 20, 1934, at 10 :30
A. M. and: Waverly Mills, S. C. Aug. 23, 1934 ( time ..... .
P. M. and: Columbia, S. C. Aug. 24, 1934, 9 :30 A. l\L).
''Box 935
Little Rock
Aug. 20, '34
Dear Maisie :
I received your pencil postcards but so smeared in the
mails were they that they were nearly altogether illegible.
I could make out that you were giving an address hut I
could not read it. You had said you would leave a forwarding· address at the Chapel Hill postoffice, so I sent my letter
there marked please forward.
In case you did not, or the postmaster could not decipher
your card to him, I am sending herewith a copy of the letter
I mailed you last Monday.
GEOR.GE.
page 711

~

Note: Enclosed with this exhibit, was a copy of
the letter contained in envelope marked '' M. F. H.
-Exhibit 14", and same is not copied here for the reason that
it was the same as that exhibit with the word "copy" written
· at the top.

''F. F. H.-EXHIBIT 16."
Western Union telegram to: Mrs. George Howe, ·waverly
Mills, S. C. Route Georgetown, S. C. and postmarked: Georgetown, S. C. Aug. 21, 1934, at 4:30 A. M.
1

"14CN HO 10
DG Little Rock Ark 849.A. .Aug· 20 1934
Mrs. George Howe
Waverly Mills SoCar Route Georgetown SoCar Address
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illegible send mail Chapel Hill marked for,vard Am writing
today
GEORGE
1033A''
page 7112

~

''M. F. H.-E~HIBIT 17.''

(carbon copy)
''November 6, 1934
To His Excellency
Governor Marion J. Futrell
Little Rock, Arkansas
Dear Sir:
I represent the wife of a professor at the University of
North Carolina whose husband recently went to Arkansas for
the purpose of obtaining a divorce.
My client tells me that without cause or notic.e her husband
left her and reached Arkansas on the 17th of June, 1934. On
the 3rd day of October, 1934, the Arkansas Court in Little
Rock granted him what purported to be an absolute divorce.
The professor had left Little Rock on the 2oth of September, 1934, which was before the divorce was granted,
and immediateclv eame back to the Universitv of North Carolina and resumed his duties as professor. .,
There was no actual service of summons on my client,
the wife, and nothing done by her which would constitute an
appearance in the case.
It is quite obvious that the husband had no intention of
changing his residence from North Carolina to Arkansas,
and that he chose Arkansas as a temporary haven in order
that he might seek a relief there which he could not obtain
here.
I am clearly of the opinion that the Courts of our State
would not recognize this divorce, but I am also informed,
on reliable authority, that the question has been raised in
your State. Would you please be kind enough to advise me
whether the Courts of your State have acted on
page 713 ~ this question?
Thanking you in advance, I am
Respectfully. yours,
:vICTOR S. BRYANT.
VSB :B. ''
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"M. F. H.-EXHIBIT 18."
Paid

'' Night Letter
To-Dr. George Howe
P. 0. Box 935
Little Rock, Ark.

Pleasantly located here with Smyth's family Waverly Mills,
S. C. Sent address from home and here. No letter from
you for fortnight. Can't help anxiety about you in sueh hot
climate. Please let me lmow how you are. Will come immediately if you need me. See letter. Love.
MAISIE HOWE.''
page 714 }

"M. F. H.-EXHIBIT 19.''
"New York, N. Y.
March 4, 1925.

I give and bequeath to my beloved wife Margaret Flinn
Howe all property of whatsoever description in my possession at the time of my death, without any conditions or limitations, to retain, use or dispose of as she sees fit.

GEORGE HO"\YE.
Witness: Jean McJ. Dodd.
Witness: Seward Erdman.',
page 715 }- DEPOSITIONS FOR DEFENDANT FILED IN
OLERK'S' OFFICE ,JULY 26, 1938.
The deposition of i,Iargaret Flinn Howe, taken before A. C.
Williams, a Notary Public in and for the City of Richmond,
in the State of Virginia, on the 16th day of December, 1937, at
the office of Tucker, Bronson, Satterfield & Mays, 1407 StatePlanters Bank Building, in the City of Richmond, Virginia,
pursuant to the annexed notice; to be read as evidence in
behalf of the defendant in the above styled cause.
Appearances: Victor Bryan and R. E. Peyton, .Tr., Esqs.,
counsel for complainant; D. J. Mays, Esq., counsel for defendant.

.

-

~
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MARGARET FLINN HO"\VE,
the complainant, introduced in behalf of the defendant, being first duly sworn, deposes and says as follows:
DIRECT EXAMINATION.

By Mr. Mays:
Q. You a.re Mrs. Margaret Flinn Howe, the complainant
in this case, are you not 1
A. Yes.
Q. Mrs. Howe, would you please state the exact year and
date of your birth?
A. I wasn't present at the time of my birth; I mean I
wasn't knowingly present. Frankly, I don't like to tell my
age exactly.
Q. I say this to you and for the record that the purpose
of the question is that it might become of importance to
know for the purpose of determining dower rights in real
estate and that ,vas the sole purpose of the query.
A. I don't know that I could tell yon the exact date of my
birth. That would be hearsay evidence. You do not want
that, do yon Y
Q. Yes, ma 'am, I will accept that.
A. July 30, 1878, is what I am told.
Q. Did you know a Mr. M. E. Hogan, of Chapel
page 717 ~ Hill 1
A. Yes.
Q. He was an officer and director of the Chapel Hill Bank,
wasn't he?
A. So I have been told.
Q. vVell, you have been to the bank from time to time to
see him, haven't you f
A. Yes, I think I have seen him there a few times; very
seldom. So far as I know, he was. •
Q. Yon never had reason to question that fact, had you f
A. No.
Q. And you had dealt with him as though he were an officer
of the bank, hadn't you f
A. Yes.
Q. Now Dr. George Howe, your husband, was also a director of the bank, was l1e not?
A. Yes.
Q. And had occasion to attend the meetings rather frequently?
A. Yes.
Q. I believe Mr. Hogan and Dr. Howe ""'ere co-owners,
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with t,vo other gentlemen, of three stores on ~,ranklin Street
hapel Hill ; isn't that true ?
Mr. Mays, I really don't know about that.
Q. Do you know whether or not Mr. Hogan and Dr. Howe
were joint venturers in stock market transactions f
A. I don't really know of my own knowledge
page 718 ~ about that.
Q. Do you know whether or not Mr. Hogan
handled some of Dr. Howe's business affairs 1
A. I don't know anything about that of my own knowledge.
Q. Do you know whether or not Dr. Howe was a depositor
in the bankY
A. Yes.
Q. He and Mr. Hogan were thrown together right much,
weren't they t
A. I think in a business way they were.
Q. Did you consult Mr. Hogan at any time about getting in
touch with Dr. Howe at times when you didn't know his address?
A. No.
Mr. Bryan: Do you mind saying whether oral or written!
By Mr. Mays:
Q. Did you make any request at all of Mr. Hogan to forward any communication to Dr. Howe or to advise you as to
Dr. Howe's whereabouts at any time?
A. No.
Q. Did you know whether or not Mr. Hogan knew of Dr.
Howe's whereabouts¥
A. No, I did not.
Q. Did you know that mail was being sent to Dr. Howe
through Mr. Hogan?
page 719 ~ A. No, not that I know.
Q. I believe you learned that shortly after Dr.
Howe's death, however f
A. I was so told.
Q. Did l\fr. Hogan have any connection at all with the negotiations involving a proposed property settlement between
you and Dr. Howe after Dr. Howe's return from Little Rock
in the late summer or fall of 19341
A. Now just please explain that question to met I will
try to answer it. Did he have any part in the negotiations~
Mr. Mays, would you mind telling· me exactly what you mean
by that f I may ·be stupid, but I don't quite understand it.
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Q. I may amplify it in this way by asking did he have anything to do with the negotiations involving the proposed property settlement between you and Dr. Howe?
A. You mean in trying· to get some kind of settlement arranged?
Q. Yes, ma 'am.
A. I don't think he did.
Q. Did you at any time consult Mr. Hogan about the proposed terms of the property settlement 1
A. I had only talked with him. I don't think it could be
called consulting him.
page 720 ~ Q. At that time he was familiar with the propos·ed terms of settlement, was he not f
A. I don't know what he was familiar with.
Q. Wben you consulted him was the information which
he had at that time information you had given him or <licl
he have information from some other source?
A. I don't know how to answer that question, Mr. Mays.
Mr. Peyton: Counsel for the complainant objects to all
these questions as what Mr. Hogan knew or had to do with
these negotiations is not relevant to the issue, and for the further reason it does not appear that he had any information
as to the proposed settlement or had anything to do with it,
other than one conversation Mrs. Howe had with him.

By Mr. Mays:
Q. When you consulted him was the information which he
had at that time information you had given him or did he
have information from some other source?
A. I do not admit that I consulted him.
Q. Well, you did state you talked to him.
A. I said I had a talk with him, but that was not a consultation, as I understand the terms consultation.
Q. But yon talked with him about the proposed property
settlement¥
page 721

~

l\fr. Peyton:

Same objection.

A. I don't think you could put it in those words.
Q. You talked with him about something in that connection. What was it?
Mr. Bryan: We wish tlie record to show we object on the
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ground that the witness has not testified that she discussed
with Mr. Hogan the question of any property settlement.
Mr. Mays: I think the record already shows she discussed
it with him at least on one occasion.

A. I said I had a talk with him. I am .afraid to use any
of these legal terms because I am not fully aware of all their
significance.
Q. I do not have in mind using anything with a technical
legal significance, but only laymen's terms. You did talk with
1\fr. Hogan about the proposed terms of the property settlement between you and Dr. Howe; isn't that true f
A. That was not my understanding of the talk I had with
Mr. Hogan.
Q. So that you haven't discussed them with him at any
time?
A. I had a talk with him after George came back from
Little Rock, at George's request.
Q. Was it about the property settlement?
A. I didn't call it that and I didn't so underpage 722 r stand it as that. It was more as to what was the
best thing to do to help George in what I felt
was the terribly nervous condition he was in.
Q. Was Mr. Hogan at the time of that interview apparently
familiar with the relationship between you and Dr. Howe and
conditions then existing?
Mr. Bryan: Objection on the ground that the answer involves conclusion and hearsay.

,v

A. I don't know what Mr. Hogan was intimate with.
~
didn't go into any. intimate discussion in our talk.
Q. Well, you talked with him about something, didn't you?
Wbat was the burden or gist of the conversation you had
with Mr. Hogan?
Mr. B.ryan: Same objection.

A. I am trying to remember distinctly.
.
Q. I did not mean to hurry you. Take as long as yon like.
A. George asked me to see him and he came out to see
me and, as I remember the conversation, I said very little to
him. I just chiefly asked him questions because I was trying
to :find out what was the proper and right thing to do for
George in the wl10lc matter, as well as what was fair to my-
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self, and it was more just asking questions and all that sort of
thing.
Q. Were the questions with reference to Dr. Howe's property!
page 723 ~ A. I didn't ask him what George owned or anything of that sort; I knew that.
Q. But the discussion was about the property that Dr. Howe
had and that was discussed for the purpose of reaching a
possible property settlement; isn't that true ·t
Mr. Bryan: We object on the ground that the question
is irrelevant, immaterial and incompetent.

A. Well, in a sort of general way I suppose that wus it.
Q. Do you know why Dr. Howe suggested that you talk
with Mr. Hogan about it~
Mr. Bryan: Objection on the same grounds.

A. I don't know why.
Q. Did he suggest that you talk with anyone else about the
proposed settlement¥
A. Not that I remember.
Q. When yon talked with Mr. Hogan he seemed familiar
with Dr. Howe's property and all of the circ.umstances surrounding the proposed settlement,. didn't he Y
A. In a general way. I knew Mr. Hogan very slightly and
didn't have any very intimate talks with him.
Q. He was able to answer your questions which sought
specific information, wasn't he?
A. I don't think I asked him any such questions.
Q. Then the questions yon asked him did not seek specifie
information at all Y
page 724 ~ A. They were most general, about what was the
fair and best thing to do for George, as well as
myself, and the sad situation that had arisen.
Q. Did he show considerable familiarity with the sitnaE _1
relating to you and Dr. Howe?
A. Not any intimate understanding of it.
Mr. Peyton: This question and answer is objected to ns
being whoJiy irrelevant, as Mr. Hogan's familiarity with Dr.
Howe's property or a.11y discussion that Mrs. Howe hacl with
him relative thereto has nothing to do with this case. I understand Mr. Hogan is dead and cannot testify, and coun-
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sel is trying to indirectly bring into the record something that
Mr. Hogan may have known instead of direct evidence from
other witnesses who may be able to prove whatever he is
trying by indirect evidence to prove by this witness.
By Mr. Mays:
Q. Mrs. Howe, did you ever consult Mr. Hogan at his bank
about this matter?
A. I have no recollection of doing it.
Q. Did you ever consult him at his bank at alH
A. I have seen him in the bank. I don't remember anything
in the nature of a consultation with him in the
page 725 r bank.
Q. At the time you talked with Mr. Hogan at
your home did you have before you any proposed draft of a
property settlement!
A. No.
Q. None had been prepared at that timef
A. No.
Q. Did you express to Mr. Hogan or did you reach with l\Ir.
Hogan any understanding at all on any points with reference
to a property settlement¥
A. Not that I remember.
Q. Mr. Hog·an died, I believe, in August of 1936, did he not 1
A. I don't know the date of his death.
Q. But it was in the summer of 1936 or somewhere about
that time f I think he died suddenly; was drowned, wasn't
he?
A. So I have been told.
Q. Last summer two witnesses testified at Chapel Hill on
your behalf. One was Brown Hogan. He was a colored
gardener, was he not f
A. Yes.
Q. And another Rebecca Clark. She was a. colored hou:-:·:
girl, I believe?
A. Yes.
Q. In the second paragraph of your bill of complaint it is
stated that you and Dr. Howe established your
page 726 r home and marriage domicile at Chapel Hill and
that it continued as sueh until he resigned from
the faculty in 1936. Did you and Dr. Howe live together
as husband and wife all of that time; tlrnt is, from the time
of your marriage until his resignation from the faculty!
A. The marital relations ne-ver ceased.
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Q. I say did you live ·with him at Chapel Hill during all
of that time Y
A. No.
Q. You did not live with him after his divorce or purported
divorce in Arkansas in 1934, did you?
A. No.
Q. Is it not true that you left Chapel Hill about 1910 and
went to New York and lived there for a period of about fifteen
years, separate and apart from him Y
A. That is not the exact truth.
Q. What is the exact truth Y
A. I went to my mother in Columbia for about two years.
Q. In 1910?
A. Yes.
Q. And then from there to New York?
A. Yes.
Q. And the separation was continuous, was it not, for about
fifteen years Y
A. No.
page 727 ~
Q. How long did you live together as husband
and wife during that period?
A. Whenever we were together, which was always part of
every year.
Q. When were you together and where?
A. In New York and on visits to his sister in the suburbs
of Chicago and on several little trips that we took together
in summers.
Q. How lengthy were those trips t
A. I don't know that I could remember exactlv. Some of
them were short, some of them were two or thr.ee weeks or
more. He sometimes spent practically all of the summer with
me.
Q. ·when he was spending practically all of the summer
with vou was that in New York or elsewhere?
A. ~In New York and then I saw him in the south two or
three times.
Q. Were you during that fifteen years of your married life
with him at all at Chapel Hill!
A. It was not fifteen years.
Q. What was the period?
A. You mean that I was away from Chapel Hill?
Q. Yes.
.
A. I was away from Chapel Hill fifteen years, but two years
with my mother and the last year I was in New York George
came up there and spent the entire year with me
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page 728

~

Q. But from the time you left Chapel Hill in
1910 until you came back there about fifteen years

later to take up your residence there again you did not reside
with him at Chapel Hill at any time, did you?
A. I paid him a visit there once.
Q. How long were you there?
A. A day.
Q. Just came in the morning and left at night?
A. Yes, but I was with him in his bedroom.
Q. It is stated in the seventh paragraph of your bill of complaint that after Dr. Howe returned from Little Roek in 1934
that your mutual friends and acquaintances still recognized
that you were man and wife and disregarded the Arlnmsas
divorce. Will you tell me the names of some of those mutual
friends and acquaintances who took that view?
A. Do you want me to tell you the name of everybody in
Chapel Hill whom I knew who did not recognize the validity
of the Arkansas divorce?
Q. As far as you know them, yes.
A. You had better get some more ink.
Q. That is all right. It looks like we wil1 get a ,,.ery bulky
record, so just go ahead.
A. Well, practically everybody I saw.
Q. Well, name some some of them.
page 729 ~ A. Dr. HouseQ. Dr. House is Dean of Administration there
at the University?
A. Yes. Dr. House, George Taylor, Dr. Ross-·
Q. What is his first name?
A. R. E. Ross. Dr. Manghum, Charles l\fanglmm and Mrs.
Manghum; Mr. and Mrs. Carroll; Mrs. Koel1Q. Is that Dr. Carroll of the School of Commerce?
A. Yes. Mrs. Taylor, Mrs. Bain, Miss BainQ. Will you give first names?
·
A. Mrs. C. W. Bain and Miss Bettv Bain-Elizabeth Bain
is her real name; Mr. and Mrs. H. 1vI. Burlage. I am just
trying to remember what people spoke to me on that particular point during that time. Dr. and Mrs. Archibald Henderson; Mrs. Lynam
; Mrs. Mary Henderson; Mrs.
George Logan; Mrs. George Howard; Miss Alice Jones; Dr.
and Mrs. Isaac Manning; Mrs. E. C. Branson; Mrs. F. H.
Edminster; Mr. and Mrs. ·F. H. Prouty. Do you mean you
want me to tell you the ones that spoke to me about it! The
whole community has that opinion.
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Q. w·ell, yon are making considerable progTess 'in that
direction alreadv.
A. I am just "trying to remember the names.
Mr. Peyton : Do you want all of them T
Mr. Mays: My question is pretty broad on that.
The vVitness: I would have to get the telephone
page 730 ~ book to remember all the names.
Q. In other words, yon think as far as you know everybody in Chapel Hill practically thought at the time Dr. Howe
came back from Arkansas that his divorce was a nullitv'?
A .. Yes.
w

Mr. Bryan: We object on the ground that tlle witness
does not know what everybody in Chapel Hill thought about
it and can only testify from her own knowledge.
Mr. Mays: I think the questions covers that: as far as she
Imew.
The Witness: Well, that was my impression and is my
impression.

Q. So they agreed with yon in your view that he had no
valid divorce there?
Mr. Bryan: We object on the same grounds.
A. Mr. and Mrs. Minard are another couple I remember.
Q. He is Professor of Greek there 1
A. Yes; and Mr. and Mrs. ,J. P. Holland. I just can't offhand remember all these names.
Q. Did any of these people after Dr. Howe came back
from Little Rock extend any joint invitations by any cl1anee
to you and Dr. Howe'/
A. Yon mean both of us to go together to the same party
at the same time¥
page 731 r Q. Yes.
A. I don ~t remember any such.
Q. Yon and Dr. Howe did not go to their houses at tlrn
same time socially thereafter, <lid you 1
A. Not that I remember.
Q. Do you kno-w of any- incidents of any sort which indicated the belief of these people in the invalidity of the divorce,
except where tl1ey were acquieseing in tllings you had said
to them i
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A. Please repeat that question.
( Question read.)
A. Well, how I could I know? How can I possibly answer
that question. I don't know what they thought or said when
they were with other people. All I know is what tl1ey ~aid
to me. I don't see how I can answer that question.
Q. Did they indicate to you in any way their view~ on 1hc
subject, except in those cases where you had expressed your
views, iu which they merely acquiesced?
A. Yes, a number of them camu out to Sl~e me and invited
me to their house and expressed their opinions!
Q. Who were they!
Mr. Peyton: Counsel thinks a!l of the:-.e questions as to
what people thought or did are immaterial and sim1Jly cumbering up the record. The al1egation in die hill
page 732 r is not intended as a serious effort on the part of
the attorneys who drafted it to show that the
opinion of these parties referred to would have any particular
influence on the court, but was merely one of those allegations
that are usually made to show the general attitude of the acquaintances of the parties in question.
Mr. Mays: In view of counsel's statement, counsel for defendant feels that he should not take the allegation seriously,
either.

Q. In your answer to the cross bill you allege in the second
paragraph that after Dr. Howe returned from Little Rock
he left you alone and ill in the house with no provision for
your support. As a matter of fact, wasn't it Dr. Howe who
came and got you and took you to the hospital when you
were ill?
A. You are kind of jumping Rrouncl, Mr. Mays. I don't
want to make anv misstatement.
Q. I don't want you to, either, but yon can ans,·~rnr that
question, can't you 1
A. _Will you ask it again, please?
Q. In your answer to the cross bill you allege in the second
paragraph that after Dr. Howe returned from Little Rock
he left you alone and ill in the house with no provision for
your support. As a matter of faet, wasn't it Dr.
page 733 ~ Howe who came and got you and took you to the
hospital when you were ill!
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A. I was ill for quite a while before he took me to the
hospital.
Q. He did take you?
A. Yes.
Q. Do you recall when it was you went to the hospital?
A. March 19th, I think, was the date, 1935.
Q. How long were you ill there prior to that time?
A. How long was I ill prior to the time I went to the ho8pital?
Q. Yes.
A. I had been ill for several years.
Q. But when were you acutely ill prior to going to the hospital and in bed as a result of it?
A. Well, I am not a person who stays in bed much for illness.
Q. So that you were up and about until immediately prior
to your departure for the hospital; isn't that true?
A. I was up and crawling about.
Q. In other words, you were during· that period immediately
prior to your trip to the hospital about the same as you
had been for some yea.rs; isn't that true f
A. No. ·when I said I had been ill for a long time I didn't
mean that I had been in an acute state of illness
page 734 ~ so that I wasn't able to get a.bout, but I had had
incessant pa.in for a number of years whicl1 the
doctors called neuritis or which I thought was neuritis. It
got worse and that winter of 1934-35 the pain became increasingly acute and at last I could hardly move my left arm
or side.
Q. You had at that time an independent source of income,
I believe ; isn't tha.t true?
A. I have a small inheritance in a trust fund from mY
mother which yields me a tiny income.
·
Q. "What did it amount to during that particular period
during the spring of 1935 Y
A. What time?
Q. During the spring of 1935 what was the yield from that
trust fund to vou?
A. I don't ~know exactly what it was at that particular
period.
·
Q. Approximate it, please.
A. ,vell, I think it was approximately around about $50.00
a month.
Q. So you had $50.00 a month approximately and the use
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of the Howe home during· the time of your illness; isn't that
true?
A. Yes, that is true, except that I had always put practically
all of my own money into impro-vements in the house aud
things for the house and I was still paying on things that
I was buying on the instalment plan and so I didn't have
the real use of the money.
page 735 ~ Q. When you were paying on the instalment
plan in the spring of 1935 how old were those
instalment contracts f
A. I don't remember, Mr. Mays.
Q. Were they as much as a year old?
A. I think more than that. About two years old, I think.
Q. With whom did you have those instalment c~ontracts,
do vou remember?
A. With some furniture men and repair men in Durham.
Q. What were their names?
A. Elliott was the name of one; Frost was another one.
Q. What are their full names?
A. I will ha-ve to look that up; I don't remember offhand.
Q. Do you remember about how much you were paying them
monthly?
A. No, I do not.
Q. It was not more than about $10.00 in the aggregate, was
iU
A. I doubt it.
Q. Was it more than $5.00 in the agg-regate, will yon say?
A. Mr. Mays, I really don't remember.
Q. You allege in the second paragraph of your answer that
Dr. Howe made no provision for you until your lawyer notified llim. Who was the lawyer¥
A. Who was my lawyer?
page 736 r Q. Yes.
.
.
A. Mr. Victor S. Bryan.
Q. Your attorney in this suit 1
A. Yes.
Q. Do you know when it was that had your lawyer notify
Dr. Howe that you expected him to support you?
A. I am not quite eertain of the date. I think it was in the
fall or early winter; the fall of 1934 or early winter of 1935.
I don't remember the exact date. What I mean I think it was
either in the fall of 1934 or early winter of 1935; that is my
recollection.
Q. That is what you intended to say?
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A. That is my recollection, my impression. I wouldn't
swear to the date because I don't know it.
Q. So you don't know whether your demand was made upon
him shortly after his return from Little Rock, Arkansas, in
1934, or whether it was the following winter t
A. I am not perfectly certain, Mr. Mays. I couldn't swear
to that. I think I have a record of it, hut I haven't got it
with me.
Q. What, if any, demands had you made on Dr. Howe for
your support prior to that time?
A. Prior to that time I don't think I had asked George
Howe for five cents in my whole life directly, not even in
our happiest days because I was always proud about it.
Q. Did you ask him for support money before
page 737 ~ you took the matter up with your lawyerf
A. We had a number of very painful emotional
talks because it hurt me so to discuss the situation I couldn't
talk to him about it with any calm.
Q. Did you ask him during any of those interviews to contribute to your support?
A. I think I was chiefly trying to find out what he wanted
to do and was willing to do.
Q. Yon do not recall making any specific demand upon him
financially Y
A. Not at that particular time because I knew he wasn't
well and I was worried about him a.nd I was just trying
to get him quieted, for I believed he was in a nervous, overwrought state and if I could keep quiet he would, too, and
the thing would blow over. That was my sincere belief.
Q. Yon stated further in paragraph two of your answer that
Dr. Howe had an income of from $80.00 to $100.00 per month.
• Do you recall the sources of that income?
A. I stated that Dr. Howe had t1rnt much income!
Q. I should add this : over and above his salary as a professor at the University.
A. I can't quite understand that.
Q. Wonkl you rather have tlmt read or do you understand
iU
page 738 ~ A. I am not certain I do understand it. I mn
awfully poor at figures.
Q. I\fay I state it tllis way: did Dr. Howe I1avc any income that you know of other tlian money paid llim for his
work a.t the Universitv of North Carolina?
A. He Imel ro-y-alties· from some books he had written und ·
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then he had some ·stocks which brought him in some kind of
income.
Q. And can you approximate what that aggregate ineome
would be outside of the salary?
A. If it is stated in the cross bill, that must be it because
we must have looked it up at the time we made it.
Q. "Who must have looked it up 1
A. Mr. Bryan.
Q. But you cannot state of your own knowledge that is true
now?
A. I can state of my own knowledge whatever Mr. Bryan
says is true.
Q. That is a rather safe guide, I am sure, but it doesn't
help us here. But you cannot state at this time even approximately of your own knowledge?
A. George told me approximately what he had above his
salary and I must have written it clown and given that statement to Mr. Bryan.
Q. But that is the only recollection you have now of what
happened in determining the amount 1
page 739 ~ A. Unless-yes, that is about the only recollection I have.
Q. You don't know ,vhat part was royalties and what part
was dividends f
A. No.
Q. Now you stated that your income in the spring of 1935
was about $50.00 a month 1
A. Something like that. I couldn't tell you exactly because it varied.
Q. Had that income of $50.00 a month been fairly constant
over a period of years?
A. Yes.
Q. Had that income been continuous since the time Dr.
Howe bought the home on Button Road in which you lived?
A. Yes.
Q. Can you tell how much, if any, money you spent of this
$50.00 income for personal property that went into the house'?
A. By personal property do you mean things belonging to
me or things I bought for the house?
Q. I mean any personal property that was put into the
house-furniture, fL""{tures, ornaments; anything of that sort.
A. Well, almost all the money I had went into the house
or furnishings for it or improvements on the place, as I never
have spent much on clothes.
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Q. Could you look at your inventory of perin the place and tell what items
you bought personally and out of your own

r sonal property

funds1
A. Yes, I think I could do that.
Q~ Have you any idea as to the approximate amount of
money so spent by you from your own funds f
A. You mean things I bought for the house?
Q. That is rig·ht; personal property.
A. Well, ever since I have !been married I have been buying· things for the house.
Q. But you couldn't approximate the amount Y
A. All the thing·s I bought like furniture and linen and
pictures and china and curtains and so on, you mean?
Q. Yes.
A. Well, it was always the greater part of all I had beca use I spent most of my money on house furnishings and
improvements.
Q. At the time Dr. Howe bought the house how much cash
did he pay down, do you remember 1
A. At the time the house was bought?
Q. Yes; your residence in Chapel Hill.
A. I have a record of that, but I don't remember.
Q. Did you contribute any part of the cash out of your
own funds?
A. I contributed quite a great deal
page 741 r Q. Have you a.ny way of ascertaining what
that amounted tof
A. Yes.
Q. Have you the means with you of ascertaining that
amount?
.
A. Now by means you mean other people's statements or
my own?
Q. Any information.
A. I have an approximate record of the sums that I put
into the house.
Mr. Bryan:

Tlrnt is what he is asking you.

By Mr. Mays:
Q. And when was tliat record prepared?
A. I have been checking up on it for some time.
Q. A ncl did you keep any books of your own over this
lonQ.· neriocl of t.ime?
A. Practically none.
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Q. Did the money you put into the house-was that in
the form of cash money or was it some money you had on
deposit in bank f
.A.. Every check that Douglas McKay sent me I turned
over to George to pay on the mortgage and on the house.
Q. And what was the amount of those checks?
A. They varied from $25.00 to $35.00 a month.
Q. And that was from the time he bought the house?
A. No, it was from 1924 to 1934---August, 1,924, .to June,
1934.
Q. Then the money that was spent was spent
page 742 ~ by Dr. Howe, 1but paid to him hy you 7
A. For the express purpose of buying the
house and helping to pay the mortgage, as we con~idered it
n joint enterprise.
Q. The t.itle was taken in his name a.lone?
A. He asked me at the time if I would like to have the
title taken out in our joint name or in his, and I said: "Oh,
George, just have it taken out in yours; everything is ours
together and you will be the business manager and it will
be just simply in your name.'' He said : '' If you have any
feeling or sentiment a.bout it, Sweetheart, I will have your
name included.'' I said : ''No, I trust everything· to you.
I know it is ours and it doesn't matter whose name it is
in.''
Q. Tl1is $25.00 to $35.00 a. month whieh was turned over
to him, was that all your montl1ly check that you reeeived
from ]\fr. McKay f
A. Yes, a.nd in addition to that I put in from my personal
allowance-we budgeted our money and he gave me out of
our joint budget-everything· was budgeted; housekeeping,
trips, taxes and so on and his expenses and my expenses,
and out of this personal budg·et money of mine I saved up
and bought a great many things for the house that George
felt were desiraible but he clidn 't feel he could finance. I
ca.red more about our home than anything else
pag:e 743 } in the world nnd I was glad to spend my money
on it.
Q. Did you and Dr. Howe succeed in conforming to your
hnclget in the main?
A~ In the ma.in we did. Sometimes we ran a little over,
hut in t]1e main we kept pretty close to it. I paid for all my
own elothes; I paid for every present. we g·ave except those
]1P ~rnve personal friends that he espooiallv wanted to give
himself, a11(1 I paid for everything I bought for the house,
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even kitchen utensils and china, because he gave me no housekeeping all9w_ance; he paid tlie grocery bills. ·
Q. You, of course, expected to be interrogated in some
detail about this today, didn't. you?

A. Yes.
Q. And you bave prepared a ra.ther comprehensive statement showing just what money of yours went into the house
and into furniture f
A. I have an approximate statement.
Q. And what ,·vas the source of information that went into
that RtatemenU
A. \Vell, it lrns to be only my own statement, unless Douglas
McKay-he remembers that I told him that at the time; he
also remembers that George mentioned sometl1ing· of the
kind to him, and be may lia.ve a letter of George's.
Q. I am speaking· of the actual figures you
page 744 ~ have; wha.t was the source of the information!
A. It has to be my statement.
Q. But based upon what T
A. On my memory.
Q. And so it is a question of remembering all of these
sumR over a period of ten years Y
A. No, some of it can be proved by the builder of the house.
Q. You mean you paid him directly T
A. No, I didn't say that. That is the trouble; I trusted
Georg-e completely. It never occurred to me to ask him for
a reeeipt. for anything·. A woman doesn't do that when she
loves her husband and I loved him.
Q. ·what was the name of the builder?
A. Mr. Thompson-Roddy Thompson~ I think he ,,•onlcl
remember there were certain additions I wanted made in tl1e
house and certain things I asked to have done and that I paid
for out of my personal money.
Q. Diel you pay the builder f
A. No. I pa.id it to Geor~;e.
Q. And what was the additional cost of the l10nse because
of these additions!
A. $300.00 for a bat]woom, about $50.00 for window boxes;
about $50.00 for ext.ra fixtures in the bathroom that I wanted,
tlnee sets of built-in drawers I am almost certain was exactly $45.00: I had the big; window in the living·
page 745 ~ room changed, and extra work in the study a.nd
on the floors that came to about $300.00; I paid
for tl1e rnakin.e.· of the 1hig- pool' and the medium pool, whicl1
wns about $50.00.
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Q. Is that a pool in the yard-pools in the ya.rd, rather 1
A. Yes, which, of course, is one of the things that enhanced the beauty and value of the place. I paid for the rose
arbor and seats, which was about $50.00. As well as it can
be approximated I personally boug·ht ~rees, shrubs, roses,
bulbs, plants, etc., for the propertx for about $1,000.00, I
should think. I spent practically all of my money on that
place.
Q. How do you arrive at your conclusion of approximately
$1,000.001
A. That I spent f Let me see how did I arrives at that.
Vvell, the greater part or. at least half of what I got a yearI spent $200.00 or $300.00 a year on the property for about
eight years.
Q. You didn't respond to my question. I was asking· you
how you arrived at the conclusion that you had spent an
ag·gTeg·ate of $1,000.00 on trees and shrubberyf
A. $200.00 or $300.00 a year for-a minimum estimate
would be $200.00 a year for six years, which would make
$1,200.00. So I have underestimated it at $1,000.00. I am
quite certain I spent that much a year, at least,
page 746 ~ on trees, shmbbery, plants, manure.
Q. And that was paid for through Dr. Howe?
~~. No, I paid for those-I ordered those things or bought
them from the man who came around selling them.
Q. And just paid for them in cash?
A. Yes, and I have no rooord.
Q. The chee~s of from $25.00 to $35.00 a month which
came to you from Mr. l\foKny, is that a part of this trust
fund income 'f
A. Yes.
Q. Is tlrnt all of the trust fnncl income?
A. No. In 1928 or 1929-I don't remember just when tlmt
beg·an-mv aunt died and her estate was divided in trust
to. my mother's cl1iklren and I have g·otten part of tbat
amount from that fund. A part of the things I purchased
for tlrn property came out of that.
Q. Tlien you received about $25.00 to $35.00 a month from
J\f r. 1\foKay for a number of years prior to 1928 and subsequent, and in addition thereto you received, beg-inning about
1928, an income from this other trust fund?
A. Yes. Now the two together have been somewhere
nrouml $50.00. I don't. know exactly, Mr. Mays; I haven't
kent accounts. Sometimes it lrns been more. That is an
approximate guess.
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Q. Now did you turn over your checks from
Mr. McKay in all cases to Dr. Howe or just occasionally 1
A. Until June, 1934, I think I turned over every check
directly to George.
Q. Did you and D'r. Howe have a joint bank account¥
A. We did in New York, but not in Chapel Hill.
Q. And from that he was the only one, in so far as the
Chapel Hill Bank is concerned, that drew on the funds!
A. Yes, sir.
Q. Did you and Dr. Howe retain your budgets over any
considerable period of time 1
A. From the time we started housekeeping together again
in Chapel Hill in 1925.
Q. You retained them all tha.t time?
A. Yes.
Q. Are they availaible now~
A. Oh, I don't know.
Q. Did Dr. Howe· leave any books of account or anything
of tha.t character at the house in Chapel Hill?
A. I don't know what he left. He came out and got lots
of things and I don't know what he took and what he didn't.
Q. Did you find any such books or accounts after his departure?
.
A. Not to recog11ize them as such. There ·were lots of old
papers in boxes· that I probrubly should have kept, but I
burned them up.
page 748 ~
Q. Did you find, to recognize as such, any files
that gave information as to his financial condition?
A. I don't think so. I don't remember recog,1izing any
such. I had to clean the house up and get it ready for rental
and I burned up a lot of stuff I realize now I should have
kept.
Q. Do you remember about when it was that Mr. McKay
began sending· you these checks for $25.00 and $35.00 a
month?
A. I don't. remember the exact year. It was soon after
mv mother's death because she named l1im trustee.
·o. And about when was that Y
A. Mv mot.her died, I think, in 1914. I c.an verify tl1at
date. It mav have been a vear later.
0. But yo11 did not be~?;ii1 to turn this checks over to Dr.
HoweA. I began in August, as I explained, 1924.

page 747

~
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Q. After your return to Chapel HilU
A. No, he was with me in New York that year and I was
working and making a little money because I tried to support myself all the time I was there. He helped me some,
lbut the year we spent there together we put everything he
had a.nd everything I had together and it was a joint income and it was that until he went away in June, 1934.
Q. Do you have any way of approximating
JJage 749 ~ with reasonable accuracy the amount of your
funds that were spent on the house in impjroving ilie place and the amount of your funds that were spent
on personal property, such as furniture or :fixtures or things
of that character Y
A. I don't know how to estimate what I paid for' rugs and
pictures and ehina and things like that because I didn't keep
accounts. I don't remember what a lot of them cost and I
bought them at so many ilifferent times, as any woman would,
but what I put into the house is approximately $4,745.00,
not counting whatever interest came from the little New
York apartment I owned which George managed and kept
the interest for me; he never gave me any statements.
Q. W11at is that total sum vou mentioned f
A. $4, 745.oo.
.
Q. Now exactly how did you arrive a.t that figure?
.A. Douglas McKay's checks for $25.00, sometimes $10.00
or $12.00 more, monthly from August, 1924, to June, 1934,
to help buy the house and then to help pay off the mortgage,
$300.00 at least annually; that amounts to about $3,000.00
maybe a little more or little less. This is an approximate
estimate. All interest. from my New York apartment for the
same purposes, beginning· December, 1925, when George began to manag-e the apartment, amount unknown, to ,June,
1934. wl1en he turned it back to me.
page 750} Q.· Do you know what the yield was from your
a.pa.rtment, what amount of interest should have
been paid?
A. As well as I know, the interest from the rental varied
from about $35.00 to about $10.00. It was more in the he~
g·inning· and tl1en after the depression it became less.
0. Then it wasn't interest; it was rent; is that correeU
A. Perhaps that is the proper word.
Q. Now was that. the gross rent or the net amount received
after nayment of all cbar~;es for c~rryin~; the nroperty!
..A. That was over and above. That is what you mean,
isn't it?
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Q. Yes. You say that varied from about $35.00 down to
$10.00f
A. To about $10.00, as far as I know.

George never told
me. I just tt~rned the whole thing over to him and he managed it.
Q. Do you know whether or not he himself was ever callecl
upon to advance any funds in connection with the property!
A. Not that I know of.
Q. Could you give me a brief description of that property
in New York to which you refer!
A. It is a two-room apartment, with a bath and kitchenette,
at 132 East 19th Street, New York City.
Q. That is a part of a larger building, isn't iU
A. Yes; it is a cooperative building.
page 751 ~
Q. You have fee simple title to just the apartment itseln
A. I think that is what you call it. I am not perfectly
sure I understand what these cooperative apartments imply.
Q. So that the $3,000.00 sum that you applied on the house
from the checks from Doug·las McKay is, after all, an approximation, isn't it; simply a matter of multiplying the
number of vears bv the months and the amounts of the
checks!
~
·
A. Yes, and counting tl1e cllecks always $25.00 instead of
more.
Q. And you are quite sure that the money realized from
these checks was always used for the same purpose; that is,
to apply on house payments?
A. That is what I gave it to him for. Of course, I am sure
J1e did that.
Q. And what in the family ,budget was the amount you
were to take for your own living expenses, do you recall?
A. When I first came back to Chapel Hill we started housekeeping again there and his salary was 1bigger and lie figured out I could have $40.00 a month and onf. of that I was
to buy all my clotlws,. every gift-George didn't believe
much in giving gifts and I did; so he said: ''If yon want
to give any gifts, they will have to be paid for out of yom·
allowance," and I said: "All right " I boug·ht my clothes,
sl10es, Imts and everything of that sort, anytllinµ;
page 752 ~ I wanted to add t? the kitchen or dining room.
Q. So, then, this $40.00 a month covered the
various things which you purchased for the house as well?
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I understand you spent little for clothes and you used these
funds to huy things for the house; is that correct?
A. Yes. In the beginning I was putting into the budget at
least $25.00 a month from Doug McKay and at least $35.00
a month from the apartment and I was getting back $40.00
for my own use, which was perfectly agreeable to me, and
then after George's salary was cut I asked him to cut me,
too, because I didn't want to be unfair. So he cut me to
$20.00.
Q. When was that?
A. The year of the depression.
Q. About 1930, would you say?
A. I would say it was before then.
Q. 1929 poss1bly?
A. I expect so.
Q. Was it the time of the stock market crash?
A. Around about that 1because I knew he was worried. His
salary was cut and I said. '' It isn't fair to give me t.his
much as long as the budget has been cut. So you must cut
me, too." It was two items I left out when I was g·iving·
you those items a while ago. Enlargement to
page 753 ~ closet and adding closets to house when built; I
had an X mark to that because I l1ad fo ask the
builder and he said be would approximate it and never has
done it. I wi11 get tlrnt. The other one I couldn't estimate
was the exact rent from the apartment.
Q. But, after all, ,,,rhatever additions were made to the residence at Chapel Hill, tho maximum amount you paid under
any circumstance is, the sum you mentioned a while ago, isn't
iU
A. No, because I haven't included the interest from the
apartment or rent from the apartment. "What I approximated was $4,745.00. That does not include whatever interest or rent came from the New York apartment and what
was the cost of the added enlargements to closets and added
closets to the house when .it was built because I paid for
all those because I wanted all the closets possible and as
hi!t as possible.
·Q. Thon you paid for all of those directly and not through
Dr. Howe?
A. I paid evervthing- throug-h George Howe because it ,vas
never nn:v f!uestion of that sort.
O. So that the aQ;gre!?:ate a.mount that yon paid, whether
it was for the original house or for additions, was the sum
that you J1ave already mentioned?
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A. It would amount to around $5,000.00, I
page 754 ~ would say, ,because I think the other things would
more than make up the $300.00.
Q. Do you know what that house cost orig'inally?
A. As I remember it, it was $18,000.00. I am not certain.
Q. And at the time you sold the house after Dr. Howe's
death there was a mortgage on the house of approximately
$4,500.00; isn't that true?
A. Yes.
Q. .So there had been put into the house $13,500.00 plus
whatever it eost to make these various improvements and
betterments you spoke of; isn't that t.rue1
A. Say that again, please. $13,500.00 has been put into
the house in addition to what I put into it; is that what you
meant

( Question read.)
A. No, this came out of the original $13,500.00. George
paid that all. I gave the money to him and he paid it. That
is wl1at I meant to say. That is my opinion.
Q. Your best recollection is that the house and all of the
land cost. a.bout $18,000.00?
·
A. No, we paid, I think, $1,000.00 for the lot and I think
the house itself., as I remember., was a.bout $18,000.00.
Q. That $18,000.00 included the various changes which
were made at. the time the house was built, dicln 't it f
A. w·en, I think so, but I haven't sworn to
pa<1:e 755 ~ tliat as the exact figure because I am not sure.
Q. If $18,000.00 were the amount, it did inc.lucle
the rhang-es made in tl~e plans at the time the house was
built?
A. Yes; I gave Georp;e the money to pay all the bills.
Q. Now subsequently weren't there some alterations made
in tlrn house?
A. You mean while we owned it?
Q. After it. wns completed; were there any alterations made
in tl1e house thereafter?
A. Yes. the window was changed.
Q. What was the c.ost of that?
A. About $~00.00. I think that was the entire bill.
0. ,vas that JJaid :by you to the person who did the work ·y
A. No. T g·nv0 the money to Geonre a.ncl he paid it. He
always paid thinp.·s. I gave him the money or he took it out
of my budget.
·
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Q. M.rs. Howe, did you at any time pay a.ny lump sums of
money to anybody as payments on the house or any lump
sums in substantial amount for any of the furniture that went
in the house?
A. Well, for any of the furniture, rugs, curtains, and so
on for the house that I bought I either paid for on instalments or paid ca.sh for or bought at auctions. I don't remember paying- out any big sums at any one time.
Q. Does the same hold as to trees, shrubs ancl
page 756 ~ things of that character f Did you pay for any
of those in lump sums, large amounts f
A. No.
.
Q. They were bought 011 instalment?
A. No, they were generally bought-a lot of them were
bought from men who came around with wagons full of things
like that.
Q. And Dr. Howe didn't pay for any of that himself?
A. He bought some things himself. He used to give me
plants for Christmas and anniversary presents. We were
both craey about the place.
Q. Now the house was sold for $13,000.00, wasn't iU

A. Yes.
Q. And that included all of the ground and included all of
the sbrulbbery, trees and thing·s of tha.t sort, I suppose?
A. Yes.
Q. And the net amount that you realized from the sale of
the house was reported to the Chancery Court of the City
of Richmond as eight thousand and some hundred dollars?
A. Yes.
Q. That is the correet amount you received?
A. Yes.
Q. I believe that when Dr. Howe returned from Little Rock
in 1934 you employed Mr. Bryan and he wrote a letter to
Governor Futrelle of Al'lrnnsas. Do vou have a
page 757 } copy of that Jetted
·
A. Mr. Bryan and 1'fr. Peyton have all the
paners we felt were important.
Q. Mrs. Howe, I believe you prepared as of June 6, 1935,
an inventory of certain personal estate located at the Howe
residence in Cl1ape] Hill. I don't know that I wish to put
H in evidence at this time, but I show you what purports'·
to he an inventorv as of that date and ask vou to look at it.
A .•June 6, 1935? That date is a mistake because thi
inventory was taken in September, 1936. That is a mista
.
in date.
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Q. vV ell, the inventory that you hold in your hand was
prepared when¥
A. The inventory of the things that were left in the house
when I cleaned it out to try and rent or sell-I didn't know
which was going· to be done with it at the moment-was in
Septemb~r, 19·36. That was the date.
Q. Now is the inventory which you hold in your hand the
inventory made up as of September, 19'36!
A. This is a corrected c.opy. I haven't been over this
particular one because in the copy I have it was three 01·
four minor errors. It was the correc.ted ,copy made of the
one that I took at the time because that was full of errors.
I was rushing through to try and g·et the house
page 758 ~ cleaned out and had to g·et back to Washing-ton
to get our gift shop there finished up and get a
little cash-my sister and I live in Washington-and I was
very sick at the time and there were a great many minor
errors in it. This is the gist of the things.
Q. Made up as of September, 19361
A. Yes, the corrected copy of it because it was full of minor
errors.
Q. Will you hand that to the notary so it can 1be identified
in the event we wish to use it in evidence later?
A. Yes. It mav have a few minor errors in it like this electric range; that "'is in there two or tl1ree times and it was
only one, but there are no ma.in errors except where things
were sent all over town.
Note: The inventory was marked for identification: A. C.

Vl., 12-16-37.

.

Q. You mentioned there were some minor errors in the
statement by wa.y of duplication, but otherwise would you
consider the statement complete!
A. When I said this was a corrected copv of the one that
was taken under gTeat stress and difficulty_:_
Q. But this one. is complete, is it?
A. It does not go into all minute details, but it covers all
the essentials.
Q. Do you recall that Dr. Howe had a com~pag·e 759 r plete collection of magazines called "Studies in
Philolog'Y''?
A. Were those the philosophical magazines?
Q. The title was "Studies in Pl1ilolog'Y"· Do you recall
those?
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A. It seems to me that was one set of books that was in his
library.
Q. They are not in the inventory. ·what happened to them?
A. His entire library, combined with a great many books
which had come to him and me from my father and g-randfather, who were both cultural students also, I stored in the
library of the University of North Carolina and they haven't
been unpacked until the duration of this case, 1but I knew it
was George's wish aU his library be donated to the University of North Carolina in case of his death, and so when I
lJad to find a place to store things-it is no storage place
in Chapel Hill-I sent them there, hoping that would save
the second move because I just felt that is what would be
done with them eventually.
Q. Did you give them ·to the University1
A. I have given nothing away. I told the University I
knew that was his wish and I l1oped that would be the ultimate place where they would find a home.
Q. Does the University of Nortb Carolina have a list of
those books!
A. That was tacked on the outside of the boxes.
Q. Do you know who has cl1arge of them f
page 760 ~ A. Mr. Barnes, head librarian. He knows it
was George's wish because he told him so.
Q. Dr. Howe was a collector of steins, I believe, wa.sn 't
he?
A. I was?
Q. You were?
A. Yes.
Q. And there was n collection of about two dozen there 1
A. 011, two dozen or a dozen and a half, but I was the collector.
Q. Thev were bon!?:l1t with your funds?
A. Yes~ except a few lie gave to me. I was the collector.
He bro1w:M me some several from Germany. George wasn't
mPeh of a collector; I always was.
Q. Do you recall· a Ia rQ,·e wooden tiger lie had that he got
from Pri11ceton? Do You recall whnt became of that?
A. No. it is a 1hronze thrnr wl1ich he p;ave/to me.
0. "'When was tlmt?

A. 011. durhrn· our e11:2;ag·emcnt days. He was a Princctonian :m(l I wa~ crazv a bout Princeton and he gave me a
lot of Princeton souvenirs.
Q. Do yon know what lrns happened to his diploma and
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cap and g·own and things of that sort, which are not in the
inventory as prepared by you f
A. He may have taken them. I don't know. He came to
the house a number of times during that time.
page 761 ~ Q. But you didn't find them f
A. I don't remember finding them.
Q. What happened to his typewriter and typewriter table,
which are not in the inventory?
A. You mean that old broken typewriter?
Q. I don't know whether it was broken or not.
A. It was an old broken typewriter.
Q. Where is thaU
A. He gave me that to use and I am using it. I had it repaired. It is worth about $5.00. I had it repaired.
Q. Do you remember a pastoral painting that he had in
his room or his study Y
A. Do you mean the one I gave him on condition it go to
my niece on his death if we had no children f
·Q. I don't know about any conditions, but he did have
one?
A. I gave him one with the dif:;tinct condition, because I
'bought a number of paintings with money that had come
to me as a special inheritaJ1ce. I gave that one to him and
he gave me one as an anniversary present. I bought the
rest. It was one Henri Matisse-I said: "I am going to
give this to you with a string· tied to it and that is it goes
at ymll' death to my niece .Jeanne." He agreed. That is
stored in somebody's house in Chapel Hill.
Q. "\Vliat happened to the various garden impag-e 762 ~ plements and thing·s of that sort Y
A. I don't. know. There was so much confusion and stress at that time that a great many things were
lost.
Q. Didn't you 11ave some antiques in the house which had
some oeculiar value Y
A. Nothing of any great value. Yes, there were some
antiaues there.
Q. - Do you remember a brass fender which you had there Y
A. V{hich my aunt µ;ave me.
0. Dr. Howe never owned it?
A. No.
0. Wbich aunt was that?
A. l\Iiss Sa rah Ann Smvth.
0. A11d it dicln 't come from the Howe familv at all?
A. It clid not.
·
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Q. Was Dr. Howe's library mostly fiction or classical
works or what¥
A. Hardly any fiction, mostly classical stuff. Most of the
fiction was mine. I had a big library, too.
Q. Did Dr. Howe ever tell you he didn't wish to dump a
lot of old books on the library because it would simply clutter it up with things they didn't. want?
.A. No.
Q. He never made tha.t statement?
A. No.
page 763 ~ Q. He told you, you say, that he wished all
his •books to g·o to the University of North Carolinaf
A. Yes. He had always made his will leaving me everything, but told me he knew I wouldn't have any use for the
books and he wanted them to go to the library, and he said
that in the presence of Mr. Barnes, who remembers the statement.
Q. ·when was that f
A. Four or five years ago. l\fr. Barnes came out because
w·e were giving the library a lot of books that belonged to
Georg·e and me tog-ether which Mr. Barnes was glad to get.
Q. Dr. Howe bad several portraits of his ancestors, didn't
he?
A. There were several-there were three portraits in the
house. oils ; two ·crayon or charcoal, one small silhouette.
Q. Where are they now?
A. They are deeded to ,J osephinc Catherine Hilton.
Q. Deeded to her?
A. Yes. It was an agreement that if George and I died
without children they should go to Ann Howe's childrenhis sister. They are just stored in friends' houses, but
they are not his property because there were no ·children.
Q. That was an oral agreement between Dr.
page 764} Howe and you!
·
A. And with his mother and sister. That was
alwaJrs the understanding, which I intend to live up to.
Q. And the agreement wa.s made at the time these portraits were turned over to Dr. Howe; is that correcU
A. As well as I remember, they were turned over to George
and me to~ether.
Q. Now some furniture came to the household from Dr.
Ho,ve's familv. I believe?
A. Very little.
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Q. There were three mahogany bureaus, weren't there r
A. Yes.
Q. And one four-poster bed Y
A. Yes.
Q. And a mahog·any framed mirror?
A. No, I don't remember that.
Q. Do you remember a mahogany sofa¥
A. Yes, that is Josephine Catherine's. That was loaned
to us by Josephine's mother.
Q. Do you remember the eight maple dining room chairs t
A. Yes.
Q. Leave out the mirror and sofa, disregard them for tbe
moment; what has happened to the rest of this furniture
which came from Dr. Howe's fam.ilvt
A. You mean the things you just mentioned t
page 765 ~ Q. Yes.
A. They are stored in different houses in
Chapel Hill, but they are my property.
Q. How is that?
A. Because they were definitely given to me.
Q. By w.homf
A. By George.
Q. And when did he give them to you, do you rememberf
A. Several of them he threw away and I salvaged bee.a.use
be didn't like old things that were worn out and most of
them were in verv bad condition.
Q. ,vhen you say you salvaged them you mean he got them
away from the house and you got them back or he indicated
an intent.ion of getting rid of them Y
A. He wanted to throw them away. When we moved from
t be cottage to the house several of those things were in
sucb bad shape he clidn 't want to bother about moving them.
I said: '' If you don't. want them, I will take them.'' He
said: '' All rig·ht.'' The ·chairs were broken all to pieces
and he said they weren't worth doing over. I said: '' If
I have them done over can they be my own personal property f'' He said: "Certainly." So I had them done over
and later be g·ave them to me all over again in a lump sum.
Q. Gave them to you the second time!
pa~·e 766 r A. I mean he told me he was giving me everything; in the house.
Q. Have you sold anr of those pieces f
.A. No. I thought. anything· that helong·cd to the Howe
family sl1ould g·o to our children.

/
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Q. You had some silverware?
A. Yes, some as wedding presents.
Q. That includes the coffee service, as welH
A. Of course.
Q.
ereu 't they given to you as wedding presents 7
A. Yes.
Q. ,v1mt of the flat silver in the house came to you in the
same way?
A. Either as wedding gifts or as inheritance from my
aunt and grandmother and mother.
Q. But none came to you from George Howe 1
A. No, except thing·s he gave me as personal gifts at birthdays, etc.
Q. Do you recall he bad some cuff links and a gold pocket
knife he valued right much? Do you know what ha.ppened.
to them?
A. Do you mean the cuff links Mrs. Eason g·ave him f
Q. I don't know who gave them to him.
A. I know one of her gifts to him was gold cuff links. I
don't know where they are. I thought he took
pag·e 767 ~ them with him.
Q. Do you find the gold pocket knife on the
list anywhere?
.l1.. I thought he Imel that on his chain. He did as far as
I know. He had it on the watch chain that Mrs. Eason g·ave
him.
Q. ,Vhen Dr. Howe came back from Arkansas in 1934 you
had a discussion with llim about the disposition of all this
furniture and personal property, didn't you?
A. I don't know that vou could call it a discussion.
Q. Did you make up ~r did either of you make up a list
showing- what property in the house was his and what property was yours?
A. I never did; I don't know what he did.
Q. Have you seen any list, prepared hy anybody, showing
on the one hand property belonging to you and property belorn.?,'in~· to him on the ot]1ed
A. \Ve nevm· worked that out together. It couldn't have
been Erny list that was authentic.
Q. To your knowleclg·e did anybody work it out?
A. The only thing· I know was what was in one of Mr. Sawver 's letters whic.11 mentioned the same things you mentioned
~nd which Georg·e told me definitely he did:n 't · care anything
about and were mine.
Q. The specific question I am seeking an answer to: were

,v
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there at any time two lists prepared, one showpage 768 ~ ing the personal effects in the house that belonged
to Dr. Howe and another showing the effects that
belonged to you?
A. Not that I ever saw or know of.
Q. And you felt all the things which had come to Dr. Howe
from his mother by way of heirlooms were in one way or
another your own?
A. Yes, except the several things definitely promised to
Josephine, his niece.
Q. Did you at any time request Dr. Howe to permit you
to retain possession of any of this furniture or personal
property so that you could more readily rent the house and
thereby get an income?
A. No, I don't remember making a request of that kind.
Q. Didn't you or Dr. Howe give Mr. vVoolen that definite
impression?
A. I don't know what impression Dr. Howe gave Mr.
Woolen.
Q. Don't you recall Mr. Woolen had that definite impression. however he g·ot iU
A. The impression I got from Mr. Woolen was he understood George had turned the house and everything in it over
to me.
Q. F'ull ownership?
A. That was my understanding.
Q. For what purpm;e?
A. To keep.
page 769 ~
Q. For your lifetime or forever?
A. He told me he didn't ca.re about things any
more, he wanted to be free from all responsibility and was
g-iving· me the house and everything in it.
Q. And you had no understanding· with Dr. Howe that at
the termination of any lease of the house he would have the
rh.rht to remove anything from it?
A. I had no such understanding with him.
Q. His desk and chair, I think, were a gift from you, weren't
thev!
A. They were bought with my father's money for our
house.
Q. And Georp:e Howe gave them ·back to you?
A. He said he didn't want them any more, that the desk
war-; too clumsv and he didn't care anvthinQ: about it. The
clrnir was fl ~\viv~l chair I boug·ht in New Yor.k for my own
use.
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Q. After bis divorce did you consider that everythingor after he went to Arkansas to get a divorce did you consider all of the property there then to be yours Y
A. When he so stated, of course I did.
Q. Well, did you not send over to. his office at the University a considerable amount of furniture after that?
A. I bought him as an anniversary gift for his office a
sofa and a chair which I hoped he might use because I was
worried, thinking he wasn't comfortable living
vage 770 } with Mr. Hickerson, and I wanted, a place for him
to lie down and I sent them to his office and he
said they were too big and clumsy in the office and he couldn't
keep them. So they were returned to the store.
Q. That was furniture you bought after his return from
Arkansas!
A. Yes.
Q. Now have you given away or sold any sUlbstantial items
of property wl1ich came out of the house since his return from
Arkansas?
A. No.
Q. I believe there was a radio there in the house, wasn't
there, which doesn't appear in the inventory?
A. That was my personal Christmas gift from Mrs. Eason.
Q. ·was it a. gift to you individually?
A. So she told me. She told me she knew I was going to
be shut up a gTeat deal with George after his heart attack
and she wanted me to be able to listen to the music. It was
a great surprise to me. George went with her when she
got it. It was the same .Christmas she g·ave him cuff buttons
as a present.
Q. Wbat Christmas was that? He had his heart attack in
1932, didn't he?
A. I think it was that same Christmas.
Q. Dr. Howe, I believe, owned three stores on
page 771 ~ Franklin Street in Clia.pel Hill along· with two or
three other g-entlemen, dicln 't he?
A. I can't answer that of my own knowledge.
Q. Then you know nothing· about the nature of his ownership or what. liis interest in that property was?
A. Not of my own knowledg·e. All I know he usec'L to bring
me papers every now and then to sign and I always signed
everything he asked me to until the trouble came.
Q. Do you know what was the agg;reg-ate amount of Dr.
Howe's salarv von received after he returned from Arkansas'
in 19341
· ·
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A. You mean the money he gave me for maintenance after
he went away in 19351
Q. I mean how much of Dr. Howe's salary did you get
after his return from Arkansas in 1934?
A. In 1935 he ,began to give me one-third of his salary as
maintenance. I have never counted the exact amount.
Q. Do you h{tve .any method of determining readily what
that would be?
A. I could find it out by going to the hank. That is the
only way I c.ould find out because I didn't keep any ·books.
Q. My information is that the amount was $1,184.26. Isn't
· that just about what it was?
A. I should say so. It was a third of his salary from .July,
1935, until the date of his death.
page 772 ~
Q. But that sum I mentioned was approxima telv tl1e sum?
A. I think so. · I am not trying to evade, but I just can't
make a definite statement.
Q. You mentioned some time ago the fact tl1at he received
from $80.00 to $100.00 a month in excess of his salary from
other sources. Vvas that reflected in his income tax returns
to the Federal Government?
A. I don't know.
Q. Did yon make a joint income tax retum with Dr. Howe
or a separate return?
A. He always took care of everything· of that sort.
Q. ·were you ever asked to sign any income tax return at
allf
A. Not tlrnt I have any recollection of.
Q. Dr. Howe, I believe, the last year of his life suffered
from a very bad heart, did he not f
.A. Yes.
0. "\Vhen did lie first become ill from that particular
malady?
A. The exact date ean he verified. I think it was in February, 1932. I don't remember the date of the month. I
tl1ink that was the time.
Q. He vuls examined, I tllink, by a specialist in Durham,
wasn't he?
A. Yes, Dr. Stamford.
Q. And what did the doctor say his condition was?
A. I don't. remember the medical terms. Thev
page 773, ~ told me it was a hea.rt block and it wasn't da11gerous hut was serious.
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Mr. Bryan: w·e note an objection to tha.t question as hearsay.
By Mr. Mays:
Q. You were present with Dr. Howe at the time he consulted this specialist in Durham, weren't you? Didn't you
go with him?
A. I didn't go with him when he went to have the examination .because he didn't want me to be worried; he knew how
terribly anxious I was. I went with him when he went to
get the opinion.
Q. The opinion from the doctor 7
A. Yes.
Q. And the doctor talked to you a.bout his condition, didn't
he?
A. I had seen the doctor alone before George saw him ·because Georg·e was very worried and depressed and didn't
want to be told if it was serious and I had told the doctor
all tl1is and asked him please not to say anything to alarm
l1im if he could help it.
Q. ·what did the doctor tell you Dr. Howe's condition
wa.sf
Mr. Bryan: Same objection.

A. Just what I previously said.
Q. Did he tell you what precautions to take m looking
after him?
A. Yes, he told me.
Q. "\Vlmt were theyt
A. He told me to wateh his diet, not to let him
eat any fried food, not any hot bread, and he must rest every
day after meals and shouldn't go up and down stairs often.
page 774 }-

Mr. Peyton : I don't see how tha.t can have anything- to do
with the question of the domicile of the parties or with the
property rights or, in fact, with any issue involved in the ease,
and I therefore object to that as totally irrelevant.
By Mr. Mays:
Q. l\Irs. Howe, were you at that time, in the light of the doetor's statement, alarmed ahout Dr. Hmve's condition?
A. Yes, I was because I loved him and I was very anxious.

M:r. Bryan: Let the same objection appear to t11is entire
line of testimony.

480

i::;upreme Court of Appeals of Virginia

Margaret Flinn Howe.
By Mr. Mays:
Q. And you ref erred to him on that occasion, didn't you,
as '' my invalid'', do you remember 7
A. I may have. I don't remember saying that. You mean
sayin[ that to the doctor or George 1
Q. .:,aying it to him.
A. To George?
Q. Yes.
A.
en, I was warned not to talk to him about
page 775 ~ his condition and to keep his mind off of it as
much as possible; try to get him to do things that
would keep him from thinking about it.
Q. I am speaking about what you said; not what you were
told not to say.
A. I might have said it, but, if so, it was jokingly becaus~
I tried not to talk about his condition any more than I could
help.
Q. Was this heart condition which you thought serious a
temporary thing or did it continue right straight through, as
far as you know?

,v

Mr. Peyton: Counsel wants to note an objection to this
entire line of examination as being irrelevant and immaterial
to the issues in this case.
A. So far as I know he never had another heart attack
while with me, but he was never himself again and he said he
often had pain.
Q. And it was necessary to observe the same precautions,
the refore, as the doctol' told you to observe in 1.932, as far
as von know 1
A. Yes, we always did. I went up and down stairs for him.
Q. Did tlrn doctor tell him not to use alcohol at aJI?
A. I don't know what the doctor told him about
page 776 ~ that. I know what he told me.
·
Q. v\That did he tell you?
A. He told me if George was accustomed to a cocktail before dinner it might not be necessary to stop it, but that alcohol was not good for him and that it would be better to cut
it out and that he shouldn't take drinks at night.
Q. As a matter of fact, he did drink very little, isn't that
true!
A. .Just about like anv other man that likes a drink.
Q. Did the dortor µ;ive.him any information or any advice at
all about se~"l.rnl relations or indulgences?
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Mr. Bryan: vVe object to that.
A. Mr. Mays, I don't want to talk about intimate things like
that. I don't see it has any bearing on this case.

Mr. Bryan: Our objection is based on the ground that
would be hearsay.
Mr. Mays: I am asking what the doctor said to Mrs. Howe.
The Witness : I don't know what the doctor said.
Mr. Bryan: The question you asked me was what the doctor advised Mr. Howe.
By Mr. Mays:
Q. I will ask did the doctor state to you that Dr. Howe
should observe any particular rules in so far as sexual relations were concerned?
A. Do I have to be put through such quespage 777 } tions ?

l\Ir. Peyton: I object to that as being wholly irrelevant to
the issues involved in this case and if counsel is going to persist in pursuing this and cumbering the record with all this
unnecessary evidence, which cannot by any ·possibility or
stretch of the imagination ]1ave anything to do with the issue~
that have been drawn in this case, we ask that the matter he
referred to the Court for a ruling aud I will advise my client
to decline to answer any further questionR along this line until
the Court has ruled it is relevant.

By Mr. Mays:
Q. Do yon refuse to answer the question, Mrs. Howe~
0

Mr. Peyton: As to the advice as to not answering, I wi11
withdraw that.
Mr. Mays: ,\That do you withdraw1
Mr. Peyton: The advice as to her not answering it.
Mr. Brya.n: ,vhi]e the objection is retained in the record,
we do not want the record to show that we advise the witness
not to answer the question. The witness is to
page 778 }- answer the question over objection.
A. vVhat was the question!
Q. I will ask did the doctor state to you that Dr. Howe
should observe any particular rules in so far as sexual relations were concerned?
A. I don't want to discuss my private married life or any-
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thing of that sort. That is absurd to me. You have to talk
to doctors about things sometimes, but I don't see it has any
bearing here.
Q. I don't like to pry into anyone's married life, but did the
doctor in giving Dr. Howe advice as to what he should and
should not do advise him on that subject, too, independent of
any questionMr. Peyton: "\¥ e object to this line of examination because
it is not competent to ask what the doctor told Dr. Howe.
By Mr. Mays:
Q. Again I will ask, Mrs. Howe, did not the doctor give you
advice along the same line as to Dr. Howe's conduct in that
connection t
Mr. Bryan: Objected to as immaterial, but answer the
question, please, Mrs. Howe.
A. Did the doctor advise-tell me George should not han~
any marital relations with met Is that what you mean?
Q. I did not ask that, no, ma 'am; I did not
page 779 ~ p1nase it that way at all.
A. "\\That is the question 1
Q. .A.g·ain I will ask, Mrs. Howe, did not the doctor give
you advice along the same line as to Dr. Howe's conduc~t in
that connection Y
A. He said any sort of excessive emotion would hurt George,
but any married normal life wouldn't.
Q. And he did not indicate to you in any way what he
meant by married normal Iife 6?
l\fr. Bryan: Objected to as immaterial, incompetent and
irrelevant.

A. I don't think so. That is a difficult thing to talk abont.
Q. Do you remember Dr. Howe's age at the time he left
Chapel Hill in 1935 °?
·
A. I never can remember ages. He was-the time he left
Chapel Hill the first or last time f
Q. In 1935.

A. He was 57 or 58.
Q. He had been a professor at the University for many
years, I believe f
A. Yes.
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Q. He was head of the classical department of the University of North Carolina, wasn't he?
~t\.. Yes.
Q. I think we all agree he was beloved and repage 780 ~ spected by everybody.
A. You will never get me to deny that.
Q. He was the favorite nephew of Mr.
oodrow ,\7ilson,
the President of the United States, wasn't he 1
A. Yes.
Q. And he had written a number of learned treatises in connection with his v.rork which I think were well known and received; isn't that true 1
A. Yes.
Q. And I believe he planned when he could get around to
it to give most, if not a11, of his time to writing; isu 't that
true?
A. He had always wanted to write. That had always been
his desire.
Q. I believe the two of you had in common a very great
fondness for flowers¥
A. Yes.

,v

Mr. Bryan: Objection on the ground it is immaterial
and unnecessarily encumbering the record.

By Mr. Mays:
Q. He was a man of taste and liked beautiful things, didn't
het
page 781

~

l\fr. Bryan: Same objection.

A. Yes.
Q. And I helieve he was a man who ·was impeccably neat and
clean about his person, was he notf

l\£r. Bryan: Same objection.
A. Well, yes. Of course, I have seen him when he was
working out in the garden with pick and shovel just like I did.
Note: At this point a recess was taken until 2 :15 o'clock
P. l\f.• at which time the taking of this deposition was resumed.
Bv Mr. Mavs:
·Q. Mrs. IImve, when you ]earned in 1934 that Dr. Howe was

I

I
I
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going ahead in Arkansas to get a divorce I think you got in
touch with Mr. Douglas McKay, didn't youf
A. You mean when he first notified me he ·was planning to
get a divorce?
Q. I don't knov{ about his first notification, but when you
found he was getting a divorce in Arkansas you got in touch
with Mr. Douglas McKay, of Columbia, South Carolina T
A. I wasn't quite certain he was going through with it
because he had written to me constantly that entire summer
affectionately and sent me money to run the house on and
on my engagement anniversary sent me an engagement anni-----versary present shortly before I got that 1Ptt0r
page 782 ~ which stunned me, saying .he was planning to get
a divorce, and I didn't believe he would really
do it.
Q. Without going into that too far-I ·will ask some questions along that line later-when you learned he ,vas going
ahead with the divorce in Arkansas you did get in touch with
Douglas McKay, of Columbia, South Carolina T
A. ·when I got his letter stating he was going to do that. I
did get in touch with Douglas McKay.
Q. Douglas McKay is related to you, I believe ·r
A. I call him my brother, but it is-he is sort of a connection. It is a very close and dear one, he with my mother ancl
my mother's people and my father's people.
Q. He is a prominent lawyer of Columbia, South Carolina?
A. Yes, and he is my trustee.
Q. I think you requested him to g·o out to Little Rock, did
you not?
· A. No, I didn't request him; he offered.
Q. He offered to go to Little Rock?
A. Yes.
Q. ,ven, you had some conversation with him prior to his
departure, did you not!
A. Yes, sir.
Q. Wbat did you request him to do in Little Rock and what
did you request him to say f
A. I showerl him the letter I had gotten from George and he
was just as distressed about it as I was, an<l wo
page 783 ~ both felt it meant only that Georg·e was sick and
in a nervous state and probably an old mutual
friend could bring about an explanation of anything that
might be worrying George l)ecause of misunderstanding and
tliat a reconciliation could he effected, and Doug and my
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brother and I all felt if Doug could go and see him it might
bring this about which we all wanted.
Q. ·when you speak of your brother you mean Mr. Smyth
Flinn?
A. Yes.
Q. His full name is T. Smyth Flinn?
A. Thomas Smyth Flinn; named for my grandfather.
Q.. Now what did you tell Douglas McKay to say to Dr.
Howe when he got out to Arkansas f Specifically what message did you wish him to convey?
A. I sent George no message, except just to ask Doug-or,
at least, the whole thing was to see if Doug couldn't get George
to consent to some kind of reconciliation or some compromise
plan. We thought perhaps if we agreed to stay apart a while
that the state of nervousness which we thought possibly wa8
the whole trouble would wear off, or if we lived together in the
same house with perfect freedom on both sides, each ·one free
to go separate ways, wit]10ut any public break, maybe that
would work it, or we would try to lhre together again for a
· year and each one have a frank talk about what
pag·e 784 } had been the misunderstandings, if any, or nervous difficulties, if any, tha.t we might just start
over and work the thing out in a way that seemed better to
all of us.
Q. Did you tell Mr. l\foKay to tell Dr. Howe that you were
willing to get out of his life altogether if he would come back
to the University of North Carolina?
A. Not before he went awa.y; no, indeed.
Q. Now when Douglas McKay returned from Arkansas
you, I think, requested your brother, Mr. Smyth Flinn, to see
what, if anything, he could do?
A. No, I did not.
Q. You did not make any such request at all 1
A. No.
Q. Did you call your brother 01· a.sk your brother to write
to Dr. Howe and state that you were willing to get out of his
life if he would come back and take up his teaching at the
University of 1'1\orth Carolina?
A. My 'brother Smyth undertook to write to Georg-e and
wrote a letter w·hich he showed to me, in whieh he stated some
tllings which I see 110-w were misunderstood and which Smyth
did not intend to he taken aR thev were bv Mr. Barber.
Q. As you will remember, there was put in evidence when
depositions were taken in Arkansas in this case what purported to be a letter dated Sentember 10, 1934,
page 785 ~ on the stationery of Brown & Bigelow, an advertising firm of St. Paul, and also bearing the ad-
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dress of T. Smyth Flinn, Phone 21792, Post Office Box 643,
Columbia, South Carolina, which letter was signed ''Smyth''
and which appears in evidence as Exhibit ALB #5. I show
you this letter, which by agreement was put in as a photostat,,
and ask you to state whether or not that letter was signed by
your brother Smyth Flinn 1
Mr. Bryan: Objected to as irrunaterial, irrelevant and incompetent. I dou 't think it was put in by agreement. I think
we agreed a photostnt might be used instead of the original.
Mr. Mays: The point was the original was withdrawn by
consent and the photostat aHowed to take the place of the
original for whatever purpose it might serve.
Mr. Bryan: Yes, but there ,vas objection to the introduction
of the letter at all.
A. This letter states: "This is written at I1er request and
with her approval.''
Q. I am asking you merely is that letter signed hy Smyth
Flinn, your brother f
A. :My brother's name is Smyth Flinn. Let me finish
glancing over this. ('Vitness examines letter). I
page 786 ~ dare say the original was the one Smyth ,vrote.
I don't feel I fully consented. I ·was so clisdQ I didn't ask you that. I am asking you merely is that
letter signed by Smyth Flinn, your brother f
A. I think that is the original, but I do not subscribe io
everything he said in the letter. I would like to add that.
Q. Did your llrother Smyth write any other letter to Dr.
Howe during that period f
A. Not to my knowledge.
Q. Then when you i-;aid a moment ago that you had seen tI1e
letter before he sent it, you were referring, were you, to this
letter of Septemher 10, 1934 f ·
A. Yes; I read it, hut I was in a terrible state of distressed
emotion a.t the time; my heart was broken and I was stunned
and I hardly took in the letter.
Q. You have, of com·i-:;e, observed and have stated that your
brother stated in the letter to Dr. Howe that it was done with
your full consent and was a full expression of your views 1
A. I read that just now. I didn't fully take that in at the
time it was written.
Q. And you deny that the statements your brother put in
his letter were true?
A. No, I don't deny that. he thought they were true.
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Q. ·well, the information that was in the letter

page 787

r came from you, didn't it?
.

A. I don't kn°'1?.

Q. You don't charge your brother with having made np
any of this, do you f
•
A. Of course, I don't. That was probably his impression
at the time.
Q. It was his impression and then when you read over what
he had written it was still your impression he had gotten it
right?
A. I hardly took in what he had written. I don't think any
of you could realize how stunned I was.
Q. ,vhen did you hear from Dr. Howe, stating he was going to get a <livorce, do you remember f
A. It was about the middle of August, 1935.
Q. And this letter was written nearly a month later, wasn't
it?
A. Yes.
Q. And you had had time to talk a great deal about the situation during that month, hadn't you?
A. I felt more than I talked.
Q. But you had thought a great deal about it, hadn't you f
A. The only thing I thought was how to get George to come
back to me.
Q. I show you also a letter which is in evidenre,
page 788 ~ dated September 12, 1934, on the stationery of ~foKay & Manning, of Columbia, South Carolina, addressed to Mr. A. L. Barber, which purports to have been
sig11ed by Douglas McKay. "'\Vas that his signature!
.A. That looks like his signature, yes, but, of course, I am
not responsible for anything he wrote.
Q. I show you also a letter in evidence which is also on the
:::mme letterhead, dated September 24, 1934, addressed to A.
L. Barber, and apparently signed by Douglas McKay. Do
you recognize that as his signature?
A. Yes, that is his signahue, but I am not responsible for·
anything he wrote.
Q. ·well that, of course, is a conclusion to he reached by the
Court, I :::mppose.
· A. "\Ve11, the Court couldn't hold me responsible for something someone eh;e wrote.
Q. Both Douglas McKay and your hrother had known Dr.
Howe for many years, hacln 't they?
A. Yes.
Q. And hoth had, I helieve, an extremely high regard for
him?
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A. Yes, they both loved him dearly; we all did.
Q. Did you ask anyone else to write to Dr. Howe on your
behalf at that time?
A. No.
.
Q. Or to go to see him on your behalf f
A. No, not that I have any recollection of.
page 789 ~
Q. Now after the letter your brother sent failed
of its purpose I believe you went on to Arkansas
yourself, didn't you 1
A. Why I don't know-when you say my brother's letter
failed of its purpose I didn't know that. Smyth wrote that
letter just before I left to go back to Chapel Hill. I never
lmew what answer he got from it.
Q. But you decided it would be well for you to go out to
Arkansas yourself, didn't you?
A. Yes.
Q. And when did you arrive there, do you remember?
A. It was the day before Labor Da.y, I think.
Q. It was on a Sunday, then f
A. Yes, because I couldn't do anything for a day. I think
it was September 17th.
Q. It must ~e earlier than that.
A. Maybe it was earlier than that. No, I left on the 20th, I
am sure, and I was there just two or three days. The date I
have here is September 17th. That would have given me
the 18th and 19th there and I left on the morning of the
2~h.
Q. You were there altogether about three days ·f
A. Two or three days because it was the middle of the nig·ht
when I got in ; I wasn't there that day.
Q. Now you while there employed Mr. Chm:vnpage 790 ~ ing, didn't you, to consult with you al1out the
general situation?
A. I went to him for advice.
Q. And while there I believe you read the hill of complaint
which had already been filed¥
A. No, I didn't' see it.
Q. You didn't see the bill of complaint?
A. No.
Q. Mr. Chowning was probably mistaken al1out that, then?
A. Did Mr. Chowning state he had shown me the bill of
complaint¥
Q. He. was nnder that distinct impression.
A. I don't remember seeing it. If he said he showed it to
me, of conl'~e he did. I have no recollection of having seen
it.

,-
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Q. Do you know what the allegations of the bill of com·
plaint were, even though you hadn't seen it 1
A.. He told me it was-no, I don't recall.
Q. While you were there you had a lengthy interview with
Mr. A. L. Barber, who w·as attorney for Dr. Howe in the divorce case, didn't you?
A. Yes, I had a personal conference with him.
Q. And you also had about a three hour interview with Mr.
Howe one night in Mr. Chowning's office?
A. Yes.
Q. Now at the interview with Dr. Howe did you
page 791 ~ renew the statements which were made in the letter written by your brother to Dr. Howef
A. I did not.
Q. In that interview with him you did not propose to do any
of the things which you had stated to your brother you would
do?
A. I don't like to say that my brother stated I would do
things which I don't remember stating that I would do, I will
have to state that, but in my interview with Dr. Howe-before
I had my interview with Dr. Howe I had received information which I did not have at the time mv brother wrote that
letter. ,vhen I first saw Mr. Cho"'11ing and asked his advice
the first thing he told me was that I was unduly alarmed hecause George might not return to his ,vork in Chapel Hill,
that he never had any intention of not returning; that he had
to state that to help get his divorce in Arkansas, to help prove
llis residence; and Mr. Barber told me exactly the same thing
·when I talked to him and he used the expression: "I have
never seen a man pulling a.t the bit more to get back to his
wm-k. Dr. Howe has no intention of not going back to Chape]
Hill.''
Q. You, of course, know, being present at the time, that
Mr. Barber denied that 1
A. I heard Mr. Barber deny that and I contrapage 792 ~ diet Mr. Barber's statement. ·
Q. And did you hear Mr. Chowning make any
such statement as tlmt when he testified, your own lawverf
Did he state that when he testified f
·
··
A. I don't rememher what he stated, but I know he told
me that because he knew I was upset by the impression I bad
gotten that George had some such intention and he wanted to
comfort me and reassure me and he did it before we had anv
talk together.
,,
Q. If Mr. Chowning· stated in his deposition that Dr. Howe
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had not made any such statement to l1im, he wasn't telling the
truth, was he?
Mr. Bryan: _.Objection on the ground that the question is incompetent, immaterial and irrelevant.

.A. Mr. Chowning didn't tell me Dr. Howe had said that to
him. He gave me that as his information.
Q. Whatever information he gave you came from some other
source than Dr. Howe; is that iU
A. I don't think he had seen Dr. Ho·we before I got there.
I don't know.
Q. ·what did you propose to Dr. Howe at that timef
Mr. Bryan: Objection on the ground it is incompetent, immaterial and irrelevant.

A. I merely tried to get him to agree to a reconciliation w'ith me. I did everything I could.
Q. And that he refused?
A. Yes, that he refused.
Q. Now you, I believe, and Dr. Howe were both present,
were you not, when following that interview Mr. Chowning and
Mr. Barber sa.t d°'vn and ,,rnrked out an agreement as to the
method in which the divorce case would he conducted; that is,
as to the procedure, filing of the pleadings, and so on f
A. I was unaware that any sort of legal agreement was l>eing entered into at all. I was stunned and terribly heartbroken and excited by what George was doing; I thought he
was i1I and I thought it a tragic thing, and what Mr. Chowning
and Mr. Barber said to each other almost entirelv went over
my head. I certainly entered into no agreement., whatsoever
knowing what it meant and I did not hear Mr. Chowning or
Mr. Barl)er agree to anything of the sort that I remember at
all, and I had no agreement ·with George.
Q. I believe Dr. ,vmiam deB. MacNider had been a friend
of yours a11d Dr. l-IO"we for a great many years, hadn't hef
A. Yes.
.
Q. And I believe the same was true, probably for not quite
so long a period of time, in the case of Dr. Fred B. McCall;
is that truer
A. Yes.
page 794 ~
Q. Dr. MacNider, I believe, is dean of the medical college of the UniYersity of North Carolina°?
A. He is now; he wasn't at that time.
Q. He was a professor at the time, w-asn 't he!
A. Yes.
'..
page 793

~

I

I

I
!
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Q. And Dr. :McCall is a professor of law at the University
of North Carolina f
A. Yes.
Q. You will recall that those two gentlemen gave their depositions on behalf of Dr. Ho,ve in the Arkansas proceeding, and
in that connection certain questions ,yere propounded to Dr.
McCall and certain questions w·ere propounded to Dr. l\facNider and their answers duly given. The following question
was proponnded to Dr. :MacNider and the following answel'
given-I refer to Question 10 and the answer thereto: '' George
How·e, on August 17, 1934, fil~d in the Chancery Court of Pulaski County, Arkansas, a complaint for divorce against l\fargaret F. Howe in which he alleges as grounds for which relief
is sought that on ,June 14, 1934, he left Mrs. Howe 'because
she w·as guilty of such indignities to him as to render his condition in life intolerable, in that she treated him with rude·
ness, contempt, abuse a.nd studied annoyance, hapage 795 ~ hitually and systematically pursued, until finally
it became impossible for the plaintiff to longe~·
live with her.' ·would you state from your own perRonnl
knowledge of the marital conditions under ,vhich George Howe
has been living for the last few years and from your observation of M.rs. Howe's attitude towards and treatment of Dr.
Howe, that the allegations of the complaint are tme f" to
which this answer w·as given: '' l\frs. Howe is an erratic person. Her attitude towards a normal kind of life is very far
from what it. should he. I am positive that on occasions s]1e
has humiliated George Hm:ve terribly. These humiliations
have not been of an incidental nature, but most fundamental
in their characteristics. I am a friend of Mrs. Howe as well
as of Dr. H<nve. I am positive that George Howe has withstood l\Irs. Howe's eccentricities as about. rarelv a man m1rl
a gentleman could stand them, that his life must 1Je intolerahfo
and that he should no longer live with her.'' I ask you, Mrs.
:Howe, whether or not t11e answ·er to that question as given hy
Dr. :M:ac.Nider is false and, if so, in what particulars it is fa]scf
Mr. Bryan: We object on the ground that at least three
questions are asked in tlw one question, each of which is immaterial. irrelevant and incompetent, and that it is objectionable on other grounds.
A. Now which one of the three questions do ym1
want me to answer f
Q. It was your attorney that said there were
three questions.
page 796

~
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A. What is the gist of your question, then?
Q. "\Vill you please read that answer again (handing deposition to witness) f
A. Well, it is not my opinion that it is true. It may be Dr.
MacNider 's, but it isn't mine.
Q. As to what statement Y
A. All of it.
Q. As to all of iU
A. Except that I will admit that-what is it-that I was eccentric. I will admit I am sort of-well, I am emotional.
Maybe that is what he means.
Q. But the rest of it you deny?
A. I don't admit that I have an abnorma.l attitude towards
life. I have never consciously humiliated George, never deliberately, and I certainly do not admit that his life was intolerable. I have many letters from him stating how happy
he was and how he loved me, and most of our friends testify
they never saw anything except to prove our happiness.
Q. Dr. MacNider was asked Question No. 11, which was to
this effect: '' State or relate as nearly as you can specific instances or occurrences and the dates of such ocpage 797 ~ currences upon which you base your answer to the
above interrogatory¥" and in response to that
query he said: '' Several years a.go Mrs. George Howe was
arrested in Greensboro, Niorth Carolina, for theft and th~ a erest was published in one of the State papers. I personally
assisted Georg-e Howe on this occasion and witnessed his extreme humiliation. As a result of this act this humiliation
has, of course, continued with him for his friends and acquaintances. On one occasion I attended a party given by Mrs.
Howe at the Howe home. Mrs. Howe's act.ions were crude,
silly and cl1ildish and of such a nature as to publicly embarras~
and humiliate Dr. Howe." I ask you, Mrs. Howe, whether
or not the statements made in that answer ,vere in any way
false and, if so, in what particulad
:Mr. Bryan: "\Ve object on the ground that the question is
immaterial, irrelev&nt and incompetent, based upon concluRions rather than evidence, and that the evidence sought to
be elicited would he incompetent.
l\Ir. Peyton: This question and any examination as to evidence taken in the alleged divorce suit in Arkansas is ahsolutely invalid because Mrs. Howe was never notified of the
taking of depositions, never had an opportunity
·
page 798 ~ to question or examine the witness. The evidence
on its face shows that the occurrences in question,
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as well as the occurrences in the other answer read by counsel
for the defendant, had taken place long prior to the institution of the suit and if any such acts on the part of the witness
had ever taken place they had been condoned and forgiven and
would not constitute in the courts of North Carolina or Virginia or Arkansas valid grounds for divorce and would have
been ruled out as evidence in any divorce proceeding in any
of these States for the reasons mentioned.
Mr. Mays: Counsel argues eloquently, although I object to
his opinions as a part of this record and I call his attention
to the fact that the answer which I have just quoted as that
of Dr. MacNider mentions no time at all. I would take it,
therefore, that counsel's objection is based on his own fa~
miliarity with the incident and that he knows the time himself.
Mr. Peyton: The answer referred to says several years
ago. The evidence of Dr. Ma.cNider for ,vhatever
page 799 ~ it may be worth is already in the record over objection of counsel during the taking of the Arkansas depositions, and we object to the counsel continuing to
cumber the record by repetitions of evidence which he has
already introduced and which have been objected to. Regardless of what Mrs. Howe's answer to these questions may be
or as to what the facts with relation to them may be, they have
no material bearing on the question of the jurisdiction of thl!
.Arkansas court or the validity of the Arkansas divorce or
as to any other issues involved in the case.
Ry Mr.Mays:
Q. Will you please answer my question : that, is, whether or
not the statement made by Dr. MacNider was true or false and,
if false, in what particular?
A. It is partially true.
Q. In what way is it false!
I

)1:r. Bryan: Objection on the same grounds.

1

I

I
I

I
I

A. It is given without any explanation.
Q. Is it true as stated?
A. The thing about the party I don't know what he is talking: about. The other matter there is true in wl1at he says, but . /
the explanation is that I was going through a cli- ~
page 800 ~ macterie period in life and I was not fully aware
of what I was doing and that ,vas brought out, I
tllink ; I was ill.
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Q. Vl ere you ill on the occasion when a similar incident happened in Stern Brothers store in New York?
l\fr. Bryan: Objection on the same grounds.

By Mr. Mays:
Q.
ere you ill then 1
A. :Mr. Mays, I went through a period of terrible nervo11s
illness at different times in my life and I had spells at times
when I didn't know what I was doing. I had a terrible fa11 awl
was injured internally when I was a young girl and went
through a series of operations which wrecked my nervouR syf-i-

,v

tem.
Q. You mentioned that yon didn't know what party he was
referring toA. No, I do not.
Q. You gave a. birthday party at your home in the spring
of 1934, didn't you ?
0

Mr. Bryan: Sarne objection.

°'A.

Yes.
Q. And you invited a number of members of the faculty
and their wives from the Universitv and asked them to come
to a rough house party in costume f
·
Mr. Bryan: Objection to this entire line of testimony based
upon Dr. MacN;ider 's deposition. I don't Immv
page 801 ~ w·hat the practice in Virginia is as to objectionsMr. Mays: I am perfectly willing to state for
the record it is understood you object to this entire line of
examination ,,rithout repeating the objection to each question.

Q. ·when you were giving that pa.rty, Mrs. Howe, which wa:-:
just a. short time before the end of the school year, I believe.
of 1934, didn't Dr. Howe ask you specifically not to have an:,.r
drinks there ?
A. He did not.
Q. You are crnite certain of that?
A. I am positive because he and I got. that all straightene.cl
out. I will tell you just what happened, if you want me to.
Q. I do want to know.
A. We planned tl1is birtl1day party and I always like to
give sort of a fancy dress party l>eca.use I think that breaks
up formaHty and leads to meniment and I 11ad heard of shipwreck parties where people came in crazy costumes, whatever
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they would put on as they were leaving a sinking ship, and we
thoug·ht that would be jolly. So we decided we would liave one
and then we added to it each person should bring a souvenir
or something they would grab up hastily and take
page 802 ~ from a sinking ship, and they all brougfit various
crazy things and they were put in a basket and
then to redeem them later there was a game of forfeits where
each person had to do a foolish thing to get their present
back. In planning the party-we had often given little jolly
parties of that sort-George said: "What will you give them
to drink?'' because we always served drinks on parties, and I
said: ""\Vell, let's have a picnic supper, which will be more
in keeping with a shipwreck party, and serve it informally,
tie it up in a sheet as if we grabbed the things up from the
sinking ship, and I think with that kind of party probably a
case of beer would be more appropriate than cocktails or highballs." He said he thought so, too. So we agreed on that,
and the people all came in these absurd costumes and we
added to the idea by having a burlesque on all the initials-the N. R. A. would be the one to bring in the labor and P. "\V.
A. and C. W. A. ·were to bring in the utensils to eat with, S()
as to furnish the art and cultureQ. I don't want to cut off your answer, but is that. the pa1·ty
you asked Dr. Howe to dress as a baby?
A. No.
Q. ·which party waR that1 ·wasn't that in the spring of
that vearf
A:No, that was a birthday party I gave him soon after I
came back from New York. "\Ye all w·orP informal
page 803 ~ costumes and sat on the floor because it was wl1ifo
w·e were living in the cottage and it wasn't room
for everybody to have chairs. It was a cottage party.
Q. At this party at which you were serving beer, which had
been agreed upon, didn't you actually serve whisky?
A. I was going to come to that. Mrs. Eason came out-·
Dr. Howe went to get her, and she brought her funny costume
to put on after she got to the hom;e and w·ent in our gue:-:t
room. I was upstairs putting on what I was going to wear.
which happened to be an okl Red Cross uniform which I had
worn in New York. .Rthel Eason always had drinks w·henever she came to our honse, always a good many, and I knew
they wanted a drink before the party and I called down: ''H
~TOU all want a drink, you had better fix it right now/' and
thev said-Ethel said: '' My tongue is hanging out,'' and tlw~r
said : '' Shall we fix you one f '' I said: ''Yes.'' So when I came
down they had the bottle of whisky on the cupboard or the
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shelf in the pantry and they were drinking and they poured
a little drink for me a.nd I took it with them and they went
back in the study to make the labels for these various agencies
which was to be part of the frolic. I was still fixing some
things in the kitchen ready for cooking weinies and things
like that a la picnic when several of the more inpage 804 ~ timate friends in the small group began to arrive.
I think the Burlages were the first and the jar of
whisky was sitting there with the empty glasses; they had
always had drinks at our house, too, so naturally they saw the
w·hisky and I said : '' Do you want a drink?'' and they took
a drink and then others came in; the whisky just sat there and
everybody came back to the kitchen to see what we were rloing. It was just a thing that happened.
Q. Was Dr. Howe drinking with them¥
A. No, he had already had his drink with Mrs. Eason by
themselves. :Wfrs. Eason had gone in the study with Dr. Howe
and then she came back into the kitchen to get some more
drinks and Dr. I:Io·we got jealous because she left him and he
~.ame back and ·when he saw her playing around ,vith some
other men he got jealous and angry.
Q. ·what do you mean by playing around 1
A. Just playing· around like in a party; laughing and joking.
Q. She wasn't doing anything out of the way?
A. No, but she wasn't devoting her entire attention to him
as she always did, and that he resented. I didn't fully realize
at the time w·hat was going on, hut I did later.
Q. You realized ·what later f
A. I realized later what had been going on for a long time.
Q. ·what was that?
A. An affair between Dr. Howe and Mrs. Eason.
Q. \Vhat do you mean by the tem1 "affair"?
page 805 ~
A. ,Tust exactly what I say.
Q. I wish you would be more explicit.
:Mr. Bryan: Our objection goes to tl1is entire line of examination.
Mr. Mays: Yom· own client brought that out and I want
to see what she means by it.
A. The evidence tliat has been taken in tbis case proves an
affair was going on between Dr. Howe and Mrs. Eason.
Q. You mean there is evidence in this case of some a ff air
between them w·hen she was in North Carolina?
A. I have evidence to that effect.
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Q. Are you prepared to produce it 1
.A. Yes.
Q. You will produce it f
A. If you wish it.
Q. I am asking you do you propose to produce that testimony?
M:r. Bryan: Same objection.

A. I will do whatever my counsel advises.
Q. This affair you speak of, was it made up of events and
incidents as to which you know of your personal knowledge?
A. Some of it, yes.
Q. What was that t
l\Ir. Bryan: Objection to this entire line of examination.
A.. Midnight drives practically every night in
page 806 } Chapel Hill, staying out to tvrn and three o,clock
without me, alone with him.
Q. Did you wish to go?
A. Yes, but I knew I wasn't wanted.
Q. Did you not ask her to take Dr. Ho-we out?
A. N;ot on those midnight drives.
Q. You did ask her at times to go out with him, didn't
you?
A. I suggested it after he had his heart attack at timPs
when I was busy with housework or other duties that they go,
hut that was afternoon, not night drives, because I knew
George wanted to go and I had complete confidence in Mrs.
l~ason for a long time, really very fond of her.
Q. How often did those midnight drives occur?
A. JiJvery night when she was in Chapel Hill for the laRt
two years she was there.
Q. How long waR she there?
A. She was there at different times.
Q. Roughly how long did she stay?
A. Oh, sometimes a few days and sometimeR two 01· three
weeks.
Q. Did yon ever raise any objection at a11 to lrnr being wit11
Dr. Howe?
A. I did to Dr. Howe.
Q. You never did to hed .
A. No.
Q. In any wa.y, as far a.s you know, was that
page 807 ~ objection ever communicated to Ethel Eason?
A. After this party, yes.
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Q. After this party 1 This was the last party, wasn't it,.
before Dr. Howe went to get his divorce 1
A. Yes.
Q. There were no more parties f
A. No, and a.t that party Dr. How·e and Mrs. Eason left
together long before the party was over and it made a terrible impression when the other guests were leaving becam;;e
they all said: ""Where is Dr. Howe¥" and I said: "I think
he is taking :Mrs. Eason home", and he didn't come hom(-l until after two o 'clock.
Q. Isn't it true Dr. Howe w·as upstairs at the time the
guests were leaving t
A. No; he was out with Mrs. Eason.
Q. He wasn't upstairs?
A. No, he wasn't.
Q. Isn't it true after the drinking got right heavyA. The drinking didn't get right heavy.
Q. Didn't the drinking get so heavy that some of the men
at the party began telling very lewd stories; isn't that true~
A. No.
Q. That isn't true?
A. No.
page 808 ~
Q. Didn't Dr. Howe object. to that going on and
went to his room in disgust?
A. That is what I tried to think at the time, lmt the real
reason was that he was jealous because Mrs. Eason was not
devoting her entire attention to him, but was sitting betw(-len
two men paying attention to them. I-Ie was ignored lly her
at the time and it made him mad and he resented it.
Q. Wnen did he go upstairs f
A. In a few minutes. T11en she joined him and they wPnt
out together.
Q. Did you have any conversation ,vith Dr. Howe beforrthey left?
A. No. It is a lot more about that party I can teII you.
Q. I am perfectly wiIIing.
A. Nobody got drunk; there wasn't any heavy <lrinking
at all, but I do remember that when t.lle forfeits l>egan to b4?
redeemed tlle mert began telling tough jokes. I had nevet·
liked that, neither had George. I didn't know hmv to stop it;
I didn't know what to do.
Q. "\,\Tere there any people at the part.y whom Dr. Howe
did not wish invited?
A. There were two people there, and I am going to insist
on telling you thisQ. I am not stopping you.
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A. Mr. and .:Mrs. Fargraves were stopping at
the Inn, had been all the year; they were charming people. Dr. Howe hadn't been ,·vell and I had
done practically no entertaining, except for Mrs. Eason at
the house every time when she was in town~ she was the onlv
person Dr. Ho,ve seemed to welcome those last two years. }
liked the Fargraves, I met them occasionally, and had wanted
to entertain them because I think they are very delightful people, and in making out this small party list I included them.
I thought it would be a good way to entertain them and th~y
were friendly with the rest of the crowd coming. ·when
George asked me who was coming I gave him the list and
mentioned the Fargraves, and he got very indignant; said he
didn't. want any such dissipated, awful people. I was surprised; I had never heard anything like that about them hef ore or since. I said : '' George, I don't see how you can
say that about them. They are lovely people. l\fr. Fargrave
couldn't he that and do the kind of work he is doing.'' He
is quite a well known cartoonist.
en, he didn't like it at
aH. I couldn't understand it and at that time I was still on
intimate terms with l\frs. Eason, trying to keep entire tru~t
in both her and George, though unconsciously I was beginning to suspect things and subconsciously w·orrying and even
fighting a.g-ainst the distrust hecause I loved
page 810 ~ George and I was fond of her, too, until things
came out as they did. So I told her about it and
told her I couldn't und~rstand his objecting and said: ",v11at
is the matter?'' "Oh," she said. "he is jealous," and I said:
"Wnv I hardly know them." She said : "I didn't mean or
you ..-He is jealous of me and him. He is afraid he will get
me a.way from you al1 ''-not you all because she fan 't a Sontherner. She said: '' There isn't anything to it because I don ~t
see him much. George Howe is foolish and provincial in objecting- to them the way he does,'' but she said: "I will fh:
him; I will fix him." So I said: ''Well, I wish you wonld
try to sec him this morning and reassure him about the Fargraves being that kind of people. I don't ·want him upset 01·
·worried," and she later told me she had. Those are the 011ly
two he ohjecfecl to that I know anything about and that was
the reason. It was because he was jealous of Mrs. Eason and
that. w·as w·hy he was in a had humor when the party startecl.
and the reason he got angry was because she was not paying
attention to him. Of course, he didn't like the tough jokes~
George didn't like them and I didn't, either, and that was tl10
only time that tough jokes were told at our house. I didn't
tell any; I don't do any of that kind of thing.
page 809

~
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~

Mr. Bryan: Let it appear that the objection is
to this last question also.

By Mr. Mays:
Q. A question ,vas propounded to Dr. Fred B. McCall which
is designated as No. 9, in which this was asked: "Detail as
many specific instances 01· occurrences, and the approximate
dates of same, as you can recall, upon which you base your
answer to Interrogatory No. 8.'' which w·as to this effect:
"At such times and places as you may have been with them
or may have seen them ~ogether, ha~e you had occasion to
notice Mrs. Howe's attitude towards and her treatment of
Dr. Howe? If so, state what that attitude was, and the treatment accorded him by Mrs. Howe.'' Now in stating these
various facts he goes on to say: "On several occasions within
the past three or four years either in my own home or in the
Howe home I have seen Mrs. Howe cause Dr. Howe humiliation and embarrassment by her make-up and manner of dress
and by her childish activities and discussions. On the occasion of dinner parties in her own home, in the homes of others, and in my home I have seen her lack of consideration
for Dr. Ilowe and his consequent embarrassment because of
her extreme indifference in arriving· on time and of her unwillingness to apologize in any manner for her tardiness. I
have seen guests in the Howe home wait for nearly
pag·e 812 ~ an hour for Mrs. Howe's appearance; this was exceedingly painful to Dr. Howe. I have seen Mrs.
Home go to sleep, apparently from the effects of drink, in
the presence of Dr. Howe and his guests. I have attended
several parties at Dr. Howe's home which were given by :Mrs.
Howe against the express orders and wishes of Dr. Howe.
At the last one of ~ese, given in April, 1934, whisky was
furnished the gue~ by Mrs. Howe contrary to the orders
of Dr. Howe, ribald stories were told and the whole scene
became so distasteful to Dr. Howe and offended him so greatly
he withdrew· from the party.'' I take it that is the same
party you were speaking· of a while ag·o and my specific query
at this point is: is Dr. McCall's statement true and, if false,
please tell me in what particulars the statement is false.
Mr. Bryan: Objection to that line of examination.

A. I deny No. 8 was true, that my attitude was one of indifference and disregard for Dr. Howe's finer sensibilitiesQ. Are you testifying· about his answer to Question No. 8?
A. Yes.
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Q. I was directing my query particularly to Question No.
What, if any, facts stated therein are false?
A. I was unconscious of ever humiliating him
page 813 } by dress and make-up and childish activities and
I don't think it is true. On occasion of dinner
parties and so on I may have been tardy. I will admit I
haven't a very g·ood sense of time and promptitude is not a
virtue of mine, but if I was ever late I always apologized and
if I was ever-if I knew I was going to be late I always
phoned and apologized. I don't think I have ever deliberately
been guilty of rudenes in my life. I don't remember ever
going to sleep in the presence of Dr. MacNider and certainly
not from drink because I never did.
Q. Never did whaU
A. Never went to sleep at parties because I had indulged
too much in drink.
Q. I understood you to say because you never did.
A. I never di~ g·o to sleep at any parties becau.se I had taken
too much to drrnk. I don't see how Mr. MacN1der can make
the statement he had attended severalQ. This is Dr. McCall.
A. Mr. McCall, I mean-'' which were given by Mrs. Howe
against his express orders and wishes'; because that is absolutely untrue and he ]1ad no way of knowing· if it was true.
I did not furnish whisky at the party in 1934 contrary to Dr.
Howe's orders. It just happened to be there and Mrs. Eason
and George had been drinking and it was there when a few
people came in and they finished it up and Dr.
page 814 ~ Howe himself admitted that the thing had been
a misunderstanding. Are there any others you
want me to answer f
-------·-_.·-- - Q. My question was general. Just tell me where he was
lying when he was testifying under oath.
A. I didn't say be was lying, but my statement is different
from his. I don't see bow he could have said for several years
be knew of the unhappy condition of our married life because we were happy and almost everybody knew it, until
Mrs. Eason came between us the last year or two, and if he
noticed any friction in those few years it was because of that.
You haven't read the rest of this.
Q. I was just on that one question. In ref erring to your
.last remark that you and Dr. Howe were happy and everybody
knew it, why were you separated for fifteen years?
A. By mutual consent.
9.
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Mr. Bryan: I object to the question. There is no evidence of continued separation for that period of time.
By Mr. Mays:
Q. You lh:ed in Columbia two years and then in New York
twelve or thirteen years with only some occasional visits be·
tween you; isn't that true?
A. The last year we spent entirely together.
page 815 r Q. But there was a period of about fourteen or
fifteen years when you saw each other only rarely ;
isn't that true?
A. Yes.
Q. Now if you were entirely happy, what occasioned that
separation Y
A. I said we were entirely happy after I came back to
Chapel Hill, and we were. The thing that occasioned the
separation was my ill health. I went home and stayed with
my mother to recuperate. The ill health followed a series
of very severe operations which rendered me nervous.
Q. Vvasn 't it a matter very well known among your friends
in Chapel Hill that you and Dr. Howe, while you had some
community interest in the raising of flowers and things of
that sort and in the home, yet did not they recognize very
clearly that you and Dr. Howe were not happy together?
A. Not to my knowledge.
Mr. Peyton: We object to this evidence as having no bearing whatever upon the question of the Arkansas domicile and
this divorce which we are attacking here.
Mr. Mays: I am simply carrying out an observation made
in response to my question.

A. (continued) I don't see bow it could have been the fr
opinion because there was no truth in it.

pag·e 816 ~

Q. As a matter of fact, isn't it true that throughout most of your married life the relationship was
an unhappy one?
A. No.
Mr. Peyton: Same objection to this line of evidence.
By Mr. l\fays:
Q. Isn't it true that after your betrothal to Dr. Howe and
before your marriage he soug·ht to break the engagement,
stating that you two could not make it tog·ether?
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Mr. Bryan: Objection.

A. No.
Q. That is not true t
A. No. Who told you that f
Q. Isn't it true that the marriage between the parties was
not physically consummated during· the first two years of the
marriage?
A. I didn't think I had to go into that.
Mr. Peyton: What possible bearing has that on the jurisdiction of the Arkansas court over this divorce that we hav<.~
attacked for lack of jurisdiction of that courU
Mr._ Mays: I am not here to answer questions. If you wiEiL
to object, you can put it in the record and if you wish to
direct your client not to answer you can do so,
page 817 ~ but may I state for once and all I do not expect
to be interrogated by counsel.
Mr. Peyton: Counsel will interpose such objections as he
thinks proper and will continue as long as this counsel will
go out of the record to go hack over the entire marriage peried for about thirty-two years because even if Dr. and Mrs.
Howe had never lived together during their entire married
life, except for sufficient time to obtain their domicile in
North Carolina:Mr. Mays : Are you arguing with me or making an objection?
Mr. Peyton: I am making my objection to the Court. So
nothing that happened, it matters not what mig·ht have happened between Dr. and Mrs. Howe, that caused him to go
to Arkansas could affect the validity of thiR Arkansas divorce unless that court had jurisdiction and none of these matters are addressed to the jurisdictional question, but merely
going back to rehash their entire married life and counsel is g·oing rather far afield in objecting to counsel fol' thP
witness objecting to this line of testimony, conpage 818 ~ sidering that his entire examination throughout
the clay has been addressed, with the brief exception as to the property matters, has gone afield on this line
of examination. Counsel for Mrs. Howe have been particularly patient, we think, in not stopping this line of evidence
and referring it to the Court, but if it is the intention of counsel for the defendant to continue to pursue this line of examination, all irrelevant evidence as we see it, we ask that
the matter be referred to the Judge of the Chancery Court

504

~upreme Court of Appeals of Virginia
Ma.rgaret Flinn Howe.

for determination as to whether he can continue to pursue
this questionable evidence.
Mr. Mays: Counsel's argument convinces me that had he
been in Arkansas when the depositions were taken and heard
the nature of the e~idence put in the record, most of which
was entirely irrelevant, he would no doubt have prevented
the introduction of such evidence and I am very glad to see
that at least someone is ready to try to prevent testimony of
that character which I soug·ht so strongly to prevent in Arkansas, but at that· time third persons were tespag·e 819 ~ tifying· and I could not ha~e shut their mouths
had I directed them to do so.
Mr. Peyton: Counsel was not present in Arkansas, but
moves to strike out this last statement of counsel for defendant.
By Mr. Mays:
Q. Isn't it true that the marriage between the parties was
not physically consummated during the first two years of the
marriage!
Mr. Peyton: Counsel advises :Mrs. Howe she is not required to answer that question until the Court has determined
its relevancy.
By Mr. Mays:
Q. 1\Irs. Howe, do you abide by the suggestion of counsel or
do you care to answer the question?
A. Of course, I will do what my lawyers tell me to do.
Q. Please state your decision whether vou will or will not
answer the question.
~
A. I will abide by the advice of my counsel. I don't knffw
anything about law and I am going to do exactly what they
tell me to do.
Q. I understood they suggested to youMr. Peyton: ·we advised her, for the reasons stated in objection to the question.
page 820 ~ By Mr. l\fays:
Q. Is it not true that at the end of that period
Dr. Howe sought the advice of medical men or, at least, one
medical man, who advised an operation, and is it not true that
while some operation was performed the kind of operation
sug·g·ested wa8 never performed?
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Mr. Bryan: vVe object to the question on the ground it
relates to a period between 1903 and 1905 and we cannot see
that it is material, relevant, competent or pertinent to any
of the issues involved in this action, and we further object
on the ground that the evidence has indicated that marital
relations were resumed in 1924 and that Mrs. Margaret Howe
and Dr. George Howe lived together as man and wife for a
period of ten years thereafter in Chapel Hill, North Carolina,
and counsel advise the witness not to answer the question
until ordered to do so by the Court.
Mr. Mays: It might be well to remind counsel that apparently he has misunderstood the question because the question went to the fact as to whether or not the operation mentioned was ever performed, which, of course, carpage 821 ~ ries the matter throug·h the entire matrimonia]
life of Dr. Howe and Mrs. Margaret Howe, and
with that explanation counsel asks whether or not the witness will answer the question.
::M:r. Peyton: Counsel for Mrs. Howe will state that no
such allegation was made by Dr. Howe in this alleged Ar·
kansas divorce and, therefore, this whole question would be
irrelevant on that ground alone, in addition to the other objections we have made to this line of questioning.
The Witness : May I say something off the record?
Mr. Mays: No, ma'am.
The Witness: The rest of you can talk off the record; I
don't see why I can't.
Mr. Bryant: Counsel states that they will advise their
client, the witness, to answer any question relating· to the
ability of the witness to live and cohabit with Dr. Howe in the
rela~ionship of husband and wife.
l\fr. Mays: I have asked the specific question. It is there
to be answered or not.
( Question read.)
Mr. Bryan: A.re you waiting on us?
The Witness: I am waiting on advice.
Mr. Bryan: We have given in the record our
statement about the question.
Mr. Peyton: Mrs. Howe has not answered the question
yet.
page 822 }

By l\fr. Mays:
Q. I ask you, Mrs. Howe, was it not recommended that an
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operation be performed on what is known as Cleopatra's
muscle and that instead of that there was some dilation, but
the operation itself was not performed Y
Mr. Bryan: We have the same objection to that.
(No answer.}
Q. I understand you refuse to answer that!
A. I do whatever my cot1nsel tell me to do.
Q. Then you do refuse to answer that 1
A. If they advise me not to answer this until the Court decides, of course I do just what they tell me to do. I have no
objection to anybody knowing the truth about things.
Q. As a result of the several operations you had, was it
possible for you to be a wife to Dr. Howe in every sense of
the term!
A. Yes, I was, and we were radiantly happy.
Q. You were radiantly happy over what pedod?
A. VVe were happy-we were ra~antly happy at som(>
times, at others we had some difficulties and fricpage 823 ~ tion as every married couple in the world have
which did not amount to anything, but I was still
in a frightfully overwrought nervous condition from all that
injury and all those operations and we mutually decided it
was better for me to go away for a while.
Q. That is when you went to New Yorkf
A. I went to my motherQ. In 1910?
A. Yes ; to get rested, have a rest cure and get well.

Mr. Bryant: I don't think you answered Mr. Mays' question. He asked you over what period you were happy.
The ·w"itness: Well, we were bappy-of course, I was sick,
but the time when we were happiest was after we reunited
about 1924 because the vears I was in New York I was
wretched and unhappy at being away from George. I didn't
want to be away from him. I was despondently unhappy.
Q. Was your residence there at your volition or his f
A. It was by mutual consent and then all sorts of circumstances arose that made it difficult for us to re-establish a
home together except at Chapel Hill that were chiefly financial and just one thing grew out of another, and, of course,

--
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when people are away and correspond they misunderstand letters and are mutually hurt, but I
didn't want to be away from him and I don't behe really wanted to be away from me. I think in the
we were victims of circumstance.
I understood you to say you couldn't very well come
tog·ether except at Chapel Hill. Why didn't you do

page 824

~

lieve
main
Q.
back
that?
A. Oh, we thought it unwise because of the difficulties of
the situation. We both thought that at first.
Q. What difficulties 1
Mr. Bryan: Objection.

A. Well, gossip.
Q. How would gossip pertain to Chapel Hill f
A. Because it was a little bit of a village and I had gone
away and there had been gossip and curiosity, of course, which
we hotl1 knew about; gossip about both of us, and we just
felt it would be easier and wiser all around if we could start
somewhere where every little thing we did wouldn't be the
object of criticism, gossip and comment.
Q. You did go back to Chapel Hill, howey·er, and resumed
your domicile there f
A. We finally worked it out and decided to be together was
the big- thing, no matter how difficult it was, and we came
together and made a go of it until we were interpage 825 ~ rupted and interfered ·with by Mrs. Eason.
Q. Will you please state what interference took
place b) Mrs. Eason when you were living together in North
Carol1na?
·Mr. Bryan:

Objection.

By ::Mr. Mays:
Q. How did she interfere with your marital relations?
A. She gradually obtained an undue influence over Geo1·ge
through undue intimacy and he was sick, below par in every
way. She flattered him, cajoled him and showered presents
on him and gradually g;ot him to feel she was the only one
that understood him; the usual story. I was sick, too, and
was worried about his health condition and I clidn 't know how
to cope with the situation.
Q. You used the term that she gained that ascenclai1cr
through undue intimacy. "What do you mean hy undue 111·
t.imacy?
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A. That she saw more of him than I think any married
woman should Ree of any man. She had a husband and grown
son.
Q. She had a grown son then in the University of North
Carolina?
A. Yes.
Q. And I believe he graduated from there in June, HJ36?
A. So I am told.
Q. She came down to Chapel Hill from time to time to see
him, I befieve ?
A. That is what she stated.
page 826 ~
Q. And I understand that you at no time raised
anv objection at all to her being with Dr. Howe!
A. At first i had no objection at all. I really welcomed
the friendship and believed in her sincerity completely.
Q. And she came to the house at your invitation Y

Mr. Bryan : Objection to the entire line.
A. Yes, I asked her there the first time and then she asked
us to pay her a visit in New York and, of course, I felt under
obligation to return that courtesy whenever she came down.
Q..So the term you used of undue intimacy merely meant
she saw more of him than yon thought a married w·oman
should have seen of your husband ;l
A. Yes, I do think· so.
Q. George Howe came back from Little Rock, Arkansas, in
Septembm·, 1934, I believe. Then he lived at the? home of
Professor Hickerson, didn't he t
A. Yes.
Q. And you continued to live at the Howe re~idence ~?
A. Yes.
Q. vVhat is the right name of that residence? Is it Buttons
or Treetops 1
A. We named it Treetops, but the whole development i~
called Buttons after tl1e old negro slave that used to live there.
Treetops was our name for our child. as we called
nage 827 ~ the place, but Buttons is the development and it
is referred to as both.
Q. During· that period you did not live tog-ether as husband
and wife at all?
A. No, if you mean cohabited.
l\fr. Brvan:
fe1· to? •

Do you mind specifying what period you re-
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By Mr. Mays:
Q. From the time of his return from Arkansas in 1934 you
did not cohabit thereafter?
A. No. He came to see me frequently, though, and always
kissed me when he came and left and often put his arm around
me and held my hand and called me sweetheart sometimes.
Q. During· that period of time you stated that you had an
income of about $50.00 a month?
A. Approximately that. I don't know the exact figure.
Q. And you lived in the house?
A. But some of that money was owed and I was trying to
save a little nestegg· for any future emergency.
Q. Did you have any kind of emergency or unusual expense
during that period of time and did you make any call upon
him at all for support during that period of time f
A. You mean from the time he came back t
Q. During his residenee in Chapel Hill from
page 828 ~ September, 1934, until his departure in June,

1935?
A. ·well, when l1e first came back my belief was that after
he had been there a while and he had realized what a trag~
mistake he had made that a reconciliation would result if I
could just keep <]Uiet and hold my nerves steady and I didn 'i'
want to do anything to upset bim or antagonize him and I
didn't even ,·vant him to know his divorce was ill'valid, though
I knew it, because I didn't want to bother him in any way,
and he talked about some kind of-making provision for my
~mpport, but whenever we talked about anything· like that the
thing would hurt me so I would get to crying and I hoped if
I let him alone about anything- of that sort the thin~· would
blow over and he would come hack because I simply couldn't.
take in that George Howe had done what he hacl done in his
right mind.
Q. Then I take it ~vou did not during that period make any
rlemand on him for support, is foat frue, because you didn't
want to rais.e that question?
A. Well, when he began talking about making provision for
me, as I said, I just hoped things would blow over. I tried
io find out what would he fair to both of us and I hoped-I
don't believe I actually did. I am not tr~ring to hedge.
l\Ir. Brvan: Is that with reference to the enpag:e 829 } tire period from September, 1934, until June,
1935!

510

Supreme Court of Appeals of Virginia

Margaret Flinn Howe.
:Mr. Mays: The witness understood that was the question.

A. (continued) Toward the latter part, of course, I saw he
wasn't going to make up with me at any rate or at any fan~
soon and then, of course, I had to insist on some kind of provision because I was in wretched health; I thought I had a
cancer. I didn't know what was going to develop. I was
g·oing down hill physically. I was in declining years. I had
no business training except along line that it is awfully hard
to break into if you have once given up the job, dramatic
criticism and that sort of thing; there was no opening for
that kind of work in the south. I had put a lot of money in
the house and I didn't know what my future would be. I
knew my health was broken and I felt it was only fair that
George should make an adequate provision fo1· me in proportion to his own means and that I did insist on because I felt
it was just.
Q. The topic of your support, I take it from your answer
to my previous question, was one raised by Dr. Howe, isn't
that true1 He was the one who discussed support before you
ever mentioned it, wasn't he 1
A. He said he wanted to provide for my needs.
page 830 ~ yes. I think be felt it was still his duty. Of
course, he did.
Q. He wanted to provide for your needs and stated SQ before you made any kind of demand upon him; isn't that tnw 1
A. Yes, I think so.
Q. And at first yon did not encourage that because you we-1·~
still hoping for a reconciliation; is that. true·v
A. Yes, because I hoped-I think I have said that-if 1
just did not bring any more issues into the situation tlrnn
were already there that he would realize what a mistake lw
had made and would come back to me and I would be willing
to forgive and forget.
Q. In as much as he had initiated the discussion about iurning over property or money to you, there was no time wheu
you had to threaten him at all for 110t doing so, ,vas there?
A. Yes.
Q. When was thaU
A. It was through 1\fr. Bryan that I did that.
Q. What did you do?
A. The suggestion he made seemed so unfair and so inadc~
quate, turning· the houf:1e over to me with a mortg·age on it.
unpaid and none of the repairs paid when he knew I coukln.'t
pay the mortgage and I couldn't keep the house and that T
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couldn't live in it, and that I am not a business woman; I
am a writer and artist by profession-I don't
page 831 ~ mean a great artist, but I mean my talents are
along artistic lines and along writing lines. Another proposition was to give me $5,000.00 cash, which was
just about the sum I had put into the house of my own money.
So I couldn't see that as any fair arrangement and we made
all sorts of counter-propositions to George; at least, I tried
to, and finally I told him I couldn't talk to him about money
matters, it was too painful, and would he mind if I turned it.
over to counsel, and he said no, and I turned it over to Mr.
Bryan, who had been advising me.
Q. Do you remember when you actually turned it over to
Mr. Bryan to handle?
A. I went to Mr. Bryan as soon as I got back from Arkansas.
Q. I mean to discuss the matter of settling property rights.
A. It was early in the fall of-no, I don't think early in
the fall. I don't remember the exact date. It was ~ome time
in the fall of 1934.
Q. Well, was it ever necessary to so do or were there ever
any threats made to Dr. Howe about bringing legal action
against him if he did not return?
A. No, not if he did not return, but if he did not support
me as my husband.
Q. And what was the nature of the threat?
A. That Mr. Bryan wonld take it to court because George
wouldn't agree to any counter-proposition we
page 832 ~ tried to offer, and when he became frightened
that we would go to court he came to see me and
offered me any sort of compromise that I wanted if we
wouldn't take it to court.
Q. When was that?
A. That was during the winter of 1934 and ]935; I don't
remember the exact date. He called me sweetheart and said:
'' What do you want? All I want to do is do what you want.'·
Q. During that period of time was Dr. Howe represented
by Bonner Sawyer, a lawyer of Hillsboro, North Carolina?
A. Not until I turned it over to l\fr. Brvan.
Q. Was Bonner Saw·yer representing
Howe at the time
this threat ,,,as made?
A. I think so.
Q. "\Vho communicated the threat to Dr. Howe?
A. I suppose Mr. Sawyer. l\fr. Bryant commuuicatecl it to
Mr. Sawyer.

n·r.
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Q. And Mr. Sawyer, as far as you know, communicated it
to Dr. Howe?
A. I think so.
Q. Do you know whether Dr. Howe was advised as to the
nature of the proceeding that was to be brought against him?
A. Just in so far as I know that l\fr. Bryan would take the
matter to court and enter suit for abandonment and nonsupport, something of the kind. I don't know,
page 833 ~ Mr. Mays, the exact threat, but it was just that
we couldn't get George to agree to anything, that
the whole thing was dragging along; I was going to pieces be
cause this condition I had was pretty serious; it was thought
to be a cancer, but turned out to be a tubercular gland and 1
have three incisions in me which never have properly healed.
Q. I understand this threat was communicated during the
winter of 1934-35 !
A. Yes.
Q. Do you know about what time of the winter Y
.
A. I think it was just before the legislature started or may
have been just after, lvir. Bryan being tied
in -he legislature.
Q. The very early part of the year?
A. Yes, I think so. I am not trying to hedge.
Q. Yet he conveyed no property to you until in June of
1935; isn't that true f
A. No, he had given me $50.00 when he first came back
from Arkansas. He had promised to pay for the trip to
Pauleys Island in South Carolina with my sister because he
bad left me sick when he went away in 1934 along with Dr.
Ross and Dr. Fields, and they were shooting iron into me
every day to build me up, and George wrote me letters the
entire summer and sent me money to housekeep
page 834 ~ with and seemed concerned about my health and
urged me to take this trip to try and get better,
and when he came back lie gave me $50.00 to cover the cost
of that trip and that is all the money he gave me from then
until I began to get a third of his salary in July, 1935.
Q. Then can you explain how six months went by after the
threat ·was made without any legal proceeding being instituted
against Mr. Howe?
A. Mr. Bryan was in the legislature part of the time and
I was in the hospital six weeks.
Q. When wel'e you in the hospital?
A. From 1\farch l9tb, I think is tbe date, to l\fay 2nd. Mr.
Bryan was in the legislature a good deal of that time.

/p
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Q. And you came out of the hospital when t
A. May 2nd; still very sick.
Q. That was the hospital to which he had taken you when
you were ill f
A. He took me there, yes, and registered me as his wife.
Q. You say you registered as his wife Y
A. He did. He took me there and registered me and said
he was my husband, and had the bill sent to him.
Q. He had the bill sent to him f
A. Yes, and gave his name as my closest relative, my husband.
Q. That was given by Dr. Howe f
A. Yes.
page 835 } Q. At what hospital f
A. Watts Hospital.
Q. Do you have the record that you can produce on that?
A. Yes, I wrote the hospital for the record. He registered
me as Mrs. George Howe, not Mrs. Margaret Howe. My sister was there and Dr. Ross was there; they can prove George
brought me there and assumed responsibility. Dr. Ross watmy physician.
Q. Now in June when Dr. Howe made whatever settlement
there was made I think you acquired a deed to this house, the
Treetops we have been discussing so much today, didn't you I
Mr. Bryan: Objection on the ground there is no evidencr
there was a settlement.

By Mr. Mays:
Q. You got a deed about June of 1935 to the residence
known as Treetops, didn't you, transferring to you the complete fee simple title to the house f
A. Yes. At least, I received the deed after he left Chapel
Hill. I didn't know he had had it made out until I received
it.
Q. The deed was duly recorded f
A. Yes.

Mr. Bryan: You say the deed was duly recorded. You
mean at the time she received it?
page 836 ~ Mr. Mays: I merely asked her.
The Witness : It was recorded in Hillsboro, I
think. I think we got the records on that. didn't we! I think
so.
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By Mr. Mays:
Q. But it is of record Y The deed was put of record; isn 1t
that trueY
A. Yes, becau~e I couldn't have sold the house if it hadn '~
been. I don't think I could. I am so afraid I will make a
technical blunder when I make a statement.
Q. What other property did Dr. Howe turn over to your
A. Everything in the house.
Q. What did he state when he did that f
A. He said: '' I have given you the house and I am giving
you everything in it. I don't want any more things. I don't
want any responsibilities. I don't care about things any
more. 1 '
Q. He didn't deed you those three stores up on Franklin
Street, did he¥
· A. No. ·
Q. Did he turn over any stock certificates to you at all f
A. No.
.
Q. Did he assign any moneys to you except the one-third of
his salary!
A. He didn't sign anything that I ever knew
page 837 ~ about.
Q. Assigned, I said.
A. Assigned! All I know he wrote me that letter in which
he said he directed the bank to send me that much of hi~
salary every month, and I got it.
Q. Did you ever see any Idnd of proposed agreement to be
signed in settlement of your property rights with Dr. Howe?
A. Yes, one that Mr. Bryan and Mr. Mays, I thinkQ. You mean Mr. .Sawyerf
A. Yes, the other opposing attorney.
Q. The one that they drewf
A. Yes, but I did.n 't sign it.
Q. No, I so understood.
A. I couldn't because there were things in it I couldn't sign.
I never agreed to forfeit my inheritance rights in any conversation with George or anybody else and never did it in
writing.
Q. When tl1is property was turned over to you did yon understand that that property was just for maintenance and
nothing else?
A. I certainly did.
Q. Did Dr. Howe understand that T
A. What lie unclerstoo~ I don't know, but I don't see how he

,,
·· 1

.Margaret F. Howe v. Ethel C. Howe, Exe'x.

515

Margaret Flin,n Howe.

-

could have understood anything else because that is all we
ever expressed mutual willingness for.
page 838 ~ Q. Did you think Dr. Howe was turning over
the house and furniture to you absolutely as a
maintenance proposition rather than giving you a life interest in the property?
A. He knew that house was a white elephant. He didn't
want to be burdened with it any more than I did, and he. said
so.
Q. That white elephant has since produced you, free of
taxes, mortgages, etc., in excess of $8,000.00 f
A. It was a white elephant for me to try to live in. I
couldn't have lived in it and kept it.
Q. But it had considerable value?
A. Well, some. I don't call it a very great deal.
Q. And you got fee simple title to the property?
A. Yes, sir.
Q. And thoug·ht that was purely a maintenance proposition
when a life interest would have accomplished the same purpose?
A. George knew I had put a lot of my own money in it.
Practically I liad put $5,000.00 of my own money in the house.
So all I cleared on the house was about $3,000.00.
Q. I understand today that assertion has been made; I appreciate that.
A. He knew my own money had gone into it. I think iw
took that into consideration.
Q. What persons were included in the several
pag;e 839 ~ discussions you had concerning the proposed settlement? Mr. Bryan, your attorney, was one of
them· and Mr. Bonner Sawyer, who rep.resented Dr. Howe,
was another, a11d what other persons were invo]ved iu those
neg·otiations?
A. You mean directly with George 1
Q. Ye~.
A. The only other person who saw· him directly \Vas )frs.
Koch.
Q. The only one who saw him directly f
A. The only one I know of that saw him at my request. Who
else saw him of their own volition had no authoritv from me
to speak to him. Other people probably talked to l~im, I suppo~e.
l\fr. Bryan: May I ask you relate your question either generally or to some specific time because if you have reference
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to the discussions at a certain period, the answer might be
one thing; whereas, if it was general, it would he another. I
am sure you are anxious to get specific facts and specific information _and if you relate it to some specific time I would
appreci te it.
r. Mays:
Q. You stated that :i\tirs. Koch did see Dr. Howe at your
instance!
A. Well, all she did was to take to him a writpage 840 ~ ten suggestion that I had worked out as a compromise sugg·estion after his suggestion to give
me ·the house or $5,000.00. She had nothing to do with the
making that out. She simply agTeed to deliver it so as to
save me the painful experience of talking to George any more
about money because it just broke me up every time I had to
hear it and so she just acted like a postman, that is all.
Q. She was a messenger?
A. Yes.
Q. She was a negotiator in no sense of the word at all?
A. No. She brought me back his written answer, in which
he turned it down, as he tunred down every proposition, and
I think it was after that Mr. Bryan said: "Well, we will just
have to take the matter to court since we can't get it sett]ed
out of court.''
Q. About when was it he made that statement1
A. I think it was the late fall or early winter of 19:-:34-35.
I don't remember the exact date. I didn't want to go to court,
but I just finally realized it was something that would have
to be done in order to get things straightened out.
Q. Now that threat, as far as you know, was entirely unrelated to Dr. Howe's departure in June, 1935, having CClme
six months before; isn't that true Y
A. You say it was entirely unrelated?
page 841 ~ Q. Yes.
A. I think so. I think the reason he left in
1935 is quite obvious now; no other reason.
Q. But you feel quite certain that the reason was not fear
of some prosecution in North Carolina?
A. The reason in 1935 was to get to Mrs. Eason as soon a$
possible, as I have already proven.
Q. Of course, I am not calling for your conclusion.
A. I am just speaking· of what we have already prove11.
Q. Of course, I am not calling for your conclusion.
A. I am just speaking of what ·we have already proven.
B
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Q. If I had considered it as proven there wouldn't be any
reason for me to bother you later on, but the Judge will pass
on how convincing the evidence is. I was merely asking you
whether or not his departure from North Carolina was occasioned by any threat at that time. I understand it was noU
A. I have already told you the reason he left.
Q. It was noU
A. No.
.
Q. When did you realize quite fully that he wasn't going
to become reconciled with you Y
A. Not until I saw him dead.
Q. Well, didn't you know at the time he was threatened
with that prosecution in the fall or whenever it was of 1934
that at that time all hope of reconciliation was definitely
over¥
page 842 } A. No, I never lost hope.
Mr. Bryan: I object because the evidence does not disclose
that Dr. Howe h6d been threatened with any prosecution.

By Mr. Mays:
Q. May I amend the question to say threatened with prosetion or civil suiU At the time Dr. Howe was threatened with
prosecution or civil suit after his return from Arkansas in
1934 did not you then recognize that hope of reconciliation
with him was over?
A. I really and truly thought perhaps it would stun him
into a realization of what a foolish thing he had done and
he might come to his senses.
Q. When he didn't react to tl1at then you knew that all hope
of reconciliation was over Y
A. I never recognized it until I saw him dead. I still hoped.
I believed he had temporarily gone off at a tangent and was
having a brain-storm about :Mrs. }Jason. That is all I really
believed about him. I couldn 't believe he would do the things
she led him into doing.
Q. He conducted himself, except for his marital relations,
in a perfectly normal way in Chapel Hill after his return from
Arkansas in 1934, didn't he t
A. I don't think it was normal living with Mr. Hickerson
the way he did, but that is my own opinion.
page 843 ~ Q. "What is that?
A. Going· to Mr. Hickerson 's house the way he
did.
Q. Leaving aside his matrimonial proposition, he was per-
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fectly normal in Chapel Hill in 1934 afte1· his return from·
Arkansas!
A. I saw him only when he came out to see,me in the country. I can ''t say what he did elsewhere./
Q. You never heard of any aberration he bad during that
time, did you Y
A. I was told by a number of people that he didn't seem
at all like himself, but I don't feel I have the right to quote
them without their permission 1 but a number of people told
me that.
Q. They didn't say they saw anything wrong with him mentally, did they t
A. I don't know what anybody else thought.
Q. I mean as communicated to you.
A. They thought he was just going through an emotional
upset and that he would g-et over it.
Q. Mrs. Howe, you identified this morning a paper which
purports to be an inventory of the effects in Treetops, your
home. Have you any approximate idea as to the wdue of
the articles enumerated in that inventory?
A. No, Mr. Mays. I don't think any of them have any very
great value. '.rliere are a number of articles that
page 844 ~ came from my family and a few that came from
the Howe side ; no Woodrow ·wnson antiques I
think at all, as you once stated in a letter to Mr. Bryan or
M:r. Peyton or somewhere I got the idea you had that impression; none that I know anything about. I don't think at aur.tion any of them would bring very much money.
Q. I don't know what your idea of "much" is. Could you
approximate it at alH
A. No, because I really don't know much about furniture
values. The old things are in bad repair; need doing ove1·
terribly. I don't think any of them are very fine or rare
pieces. Some of them are old. Perhaps some of the best
pieces are some old china my aunt gave me.
Q. You met Mrs. Ethel Eason at what time!
A. I met her in the f a11 or winter of 1930.
Q. Now the Ethel Eason to whom we have been referring is
the same person as Ethel C. Howe mentioned as a defendant
in this case ?
A. I am told that is what she now calls herself.
9. You called her that in your biII, didn't you, in bring·ing

smU

A. :M:r. Peyton and Mr. Bryan so called lier because that
is what they knew she called herself.
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Q. But it is the same person f
A. That is what Mrs. Eason now calls herself;
page 845 ~ Ethel C. Howe.
Q. So the person we both speak of as Mrs. Eason is the same person who is a defendant in this case, whatever you may consider her name?
A. Yes. Of course, I don't acknowledge her name as
Howe.
Q. Did you ever at any time ask her to intercede with Dr.
Howe in your behalf in connection with any difficulties you
were having with him!
A. When I first met l\Irs. Eason I was taking play-makingthis is quite a direct answer to your question-with Professor
Koch. There were several plays I had in my head I wanted
to write and I had a lot of experience in New York and different places in the theatre and I felt if I could get Professor
Koch's technical training I might be able to write some plays
which would be worth while. I knew if I did George would
be delig·hted and happy, and if I could sell them we could do
the things we wanted to do, but couldn't afford to do. So I
started tl1is work. He was always of a very jealous nature
personally and while theoretically he wanted me to write and
was always urging me to write, when you said we were incompatible I smiled to myself because we ,vere entirely compatibleMr. Mays: I never used the term.
A. (continued) I thought you did in a previous question of
whether that wasn't generally believed. Anyway,
page 846 ~ we became engaged-we were acting in a play together which we had written together and during·
our courtship and during our early married life we wrote together, and that was our dream through life and what we always hoped to do and we helped each other in writing, but
George was jealous of any outside activity which monopolized
me; he was jealous of my concentration on tl1e play-making
work. When I met l\frs. Eason it was while I was doing this
work; I met her in Professor Koch's class. She had an introduction from a man in New York. I thought she was pretty
and attractive and I liked her, and a play I had written was
produced as one of the clsas productions the following spring·
and she came back from Florida after she l1ad been with
Donald there all the winterQ. Is Donald l1er son f
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A. Yes, and this play called the House of Grief, it may have
no literary value at all, I don't lmow, but I had tried to expressMr. Bryan: I believe we will object to this line of examination. I don't know whether it is responsive to the question or not, but if you want her to answer it you can do so.
Mr. Mays: Go ahead, unless they advise you
page 847 ~ not to. They were merely making an objection
on the record.
A. (continued) She expressed a g-reat deal of interest in
this play and she beg·an to see something of Georg·e coming
to the theatre to get me and bring me home, and I told her
he was jealous of these interests and she said: '' I want to
meet him and talk him out of it because you have so much
talent that you ought to be encouraged and he ought to be
sport enough to encourag·e you.'' That is how our intimacy
began and one way I asked her to help me was to talk to
Georg·e about my writing and try to get him reassured, to
g·et him out of the idea there was any reason for him to resent my giving so much time to it, to try to help him see I
was doing it really to try to please him and make him happy,
as well as for the thing- itself.
Q. Did she impress you as being at that time a fastidious
person, a lady-like person Y
Mr. Bryan: Objection.
A. I always liked her in the beginning·. I thought she was
very good looking, very stylish, and that attracted me. I
don't know that I would say fastidious; I don't know that that
is the word 1 would apply to her. I thought she was very
stylish and dressed awfully well, very fashionable, more than
fastidious.
Q. She impressed you and those about you as a
page 848 ~ lady, didn't she?
Mr. Peyton: We object to that on the ground it is calling
for the opinion of the witness.
Mr. Mays: That is exactly what I am c.alling for.
Mr. Bryan: That is what we object to.
A. Whatever l\Irs. Eason may have done with my husband.
I don't want to express any opinion about her except in
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regard to that because that is the only thing we are concerne<l
with in this case.
Q. You don't deny she had the appearance of being a lady,
do you?
Mr. Peyton: Objection for the same reason.

A. Well, she had not the same kind of manners or tradition
or breeding that I had and I always knew that, but that didn't
make any difference to me; I liked her.
Q. You continued to invite her to the house f
A. Oh, yes.
Q. Of course, she was a northern woman 1
A. Yes.
Q. But by the standards and from the standpoint of northern people wouldn't you call her or don't you think they would
consider her a lady f
Mr. Bryan:
page 849}

Objection.
A. Not my kind of a lady.
Q. What was wrong about her!

Mr. Bryan: Objection.
A. I don't want to have to go into criticisms that have
got nothing to do with this case. I am not trying to go into
anything about Mrs. Eason except what is absolutely concerned with Mr. Howe and the breaking up of my home.
Q. Was she, as far as you know, cleanly in her personal
habits from your observations f
Mr. Bryan: Objection.
A. Yes.
Q. Now you went to Arkansas again in March of this year,
preparatory to taking depositions there, and among the witnesses introduced on your behalf were three girls or women,
whose names were Julia Pool, Lessie \Vheeler and Servilla
Brown. They were colored women who were working or had
worked in the hotel at Little Rock; isn't that true?
A. Yes.
Q. Their depositions, I believe, were taken in part, at least,
on a Monday. When did you first see them, taking it by
days of the week rather tllan dates of the month?
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A. I think it was the Saturday and Sunday before the
depositions were taken.
Q. Did you locate them or did you employ a detective for
that purpose¥
page 850 ~ A. Mr. Crowning had advised that we get an
investigator and he had engaged an investigator
to see what he could discover.
Q. Do you remember his name I
A. Lipman.
Q. L-i-p-p-m-a-n '?
A. I think it is only one "p ".
Q. And he had made the investigation before you came out
there!
A. Yes.
Q. And he produced these colored women to talk with yon
over the week-end prior to the examination t
A. He and Mrs. Zwick, the housekeeper.
Q. Was she a white lady, the housekeeper!
A. Yes. They brought them down.
Q. Did Mr. Lipman make a report to you on his findings
before these people talked with you Y
A. He told me in general, but he said there was still a
great deal more to find out. ·
Q. And did you find out things from any of these rolored
women which he himself had not told you!
A. Some things.
Q. Do you recall how much pay Mr. Lipman required for
his services Y
page 851 ~ A. No, I don't remember exactly. 1\fr. Chowning paid that bill and Mr. Bryan paid him.
Q. And you don't know what it wast
A. Not exactly.
Q. Could you estimate it?
A. Somewhere around $50.00.
Q. How many days did he work on this caseY
A. I don't know that.
Q. Did he bill you according to the number of days thaf
he worked?
A. I think by hours, if I remember correctly. I am not
certain on that.
Q. Now was any kind of present given or any money paid
directly or indirectly to these people who testified!
A. Mr. Chowning told me it was customary to pay a witness
fee and I think witness fees were paid after they had testified.

·~.

..Margaret F. Howe v. l~Jthel C. Howe, Exe'x.

523

Margaret Flinn Howe.

Q. Do you know how much that was?
A. I think it was $1.50.
Q. And you paid them or your attorney paid them 1
A. Mr. Chowning said that everybody that testified would
be paid, but he wouldn't insult the ex-Governor of Arkansas
by giving him $1.50, but the other people were paid. Mr.
Chowning told me he wouldn't take the tip.
Q. No other remuneration except this $1.50 for each witness was paid them, as far as you know!
page 852 ~ A. No.
Q. .No kind of gift was given them, as far as
you know!
A. No.
Q. Did you ask Servilla Brown, one of the witnesses, why
she hadn't told anybody about the events as to which she
had testified or as to which she testified later?
A. I don't remember whether I asked her that question
or not. I may have, but I don't think I did because I wasn't
interested to know why she hadn't. I think that was asked
her on the witness stand.
Q. You simply accepted each statement as true without any
further investigation; isn't that true?
·
A. Yes. Each one answered questions separately and independently from the other and didn't know wl1y I was asking questions.
·
Q. They didn't know the nature of the litigation irn~olvecl
there?
A. No, not until after they had all answered.
Q. And didn't know your interest in it?
A. No, not until after they had told me what they would
have to say and I didn't try to influence them in any ,vay
whatever. I was just trying to see what the actual facts
were.
Mr. Mays: I do not believe I wish to ask Mrs. Howe any
more questions at this time. I do not mean therepage 853 ~ by to ".,.aive my right to ask any further questions that I may deem proper in the future, hut I
have no more questions today.
Mr. Bryan: We reserve the right to examine Mrs. How·e
later on any of the matters brought out in the deposition.
And further tllis deponent saith not.
Signature waived.
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State of Virginia,
City of Richmond, to-wit:
I

I, A. C. Williams, a notary public in and for the city aforesaid, in the State of Virginia, do hereby certify that the foregoing· deposition of Mrs. Margaret Flinn Howe was duly
taken and sworn to before me at the time and place stated
in the caption thereto, the signature of the witness being
waived by counsel for all parties.
Given under my hand this 16th day of December, 1937.
My commission expires February 2, 1941.
A. C. WILLIAMS,
Notary Public.
page 854 ~ DEPOSITIONS FOR DEFENDANT FILED IN
CLERK'S OFFICE JULY 26, 1938.
The deposition of Ethel C. Howe, taken before F. M. Bradbury, a Commissioner in Chancery of the Hustings Court,
Part II, of the City of Richmond, Virginia, on the 29th day
of March, 1938, at the offices of Tucker, Bronson, Satterfield
& Mays, 1407 State-Planters Bank Building, in the City of
Richmond, Virginia., by agreement of counsel ; to be read
as · evidence in behalf of the defendant in the above styled
cause.
Appearances: .Victor S. Bryant and R. E. Peyton, Jr.,
Esqs., counsel for complainant; D. J. Mays, Esq., counsel for
defendant.
page 855 ~

MRS. ETHEL C. HOWE,
the defendant, introduced a.s a witness on her own
behalf, being first duly sworn, deposes and says as follows:

DIRECT EXAMINATION.
By Mr. Mays:
Q. You are Ethel C. Howe, the defendant in this ease, are
you not?
A. I am.
Q. Are you the executrix of the estate of the la.te Dr. George
Howe?
A. Yes.
Q. I will ask you to state what funds you have in your
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hands as executrix in the form of cash. Do you have that
information?
A. Yes. There is now a balance in the First and Merchants National •Bank in Richmond, $3,767.69. In the Bank
of Commerce and Trusts, Richmond, Virginia, there is a
balance of $81.15. That is the cash on hand.
Q. Is there anything due from Branch, Cabell & Company,
brokers, as far as you know f
A. Yes, a small sum. I think it is $24.50.
Q. At any rate, is that-?
A. I am not quite sure.
Q. Is that the approximate figure?
A. Yes.
page 856 } Q. Do you have an inventory of any stocks and
bonds that belong to the estate?
A. Yes.
Q. Will you read into the record the number of shares and
the names of the companies in each case f
A.. I have some common stocks in the safe deposit box of the
First and Merchants Bank that belong·ed to Dr. Howe. 30
shares of American Power and Light, 20 shal'es of Ele~i"ric
Storage· Battery, 10 shares of General Electric, 25 slrnres of
General Foods, 5 shares of Loew's, 10 shares of :Montgomery
Ward, 10 shares of Motor ,vheel, 10 shares of Nash Kelvinator, 15 shares of Packard Motor, 5 shares of Radio Corporation, 40 shares of United Corporation. There are also 20
shares of the Bank of Chapel Hill, that is common ~toc-k,
and there are 8 shares of the American Trust Company in
Charlotte, North Carolina.
Q. Did you enumerate 25 sha:res of General Foods!
A. I think so.
Q. Are all of those common stocks '1
A. Yes.
Q. Were any of those stocks given by you to Dr. Howe, and
if so, which ones Y
A. Yes. I gave him 10 shares of Montgomery w·ard and
15 shares of Packard Motor.
Q. Did he give you any stock of any ~ort !
page 857 } A . .No, nothing.
Q. I believe you have an automobile, have you
not, as a part of the estate?
A. Yes.
Q. What kind is it?
A. It is a Buick sedan.
Q. What model?

~·,
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A. I cannot remember. I think it is a 1932. I am not sure
of that. I think it is.
Q. And where is it stored Y
A. Stored in a garage on ,Vest Grace Street, in the 2BOO
block ; 2332.
Q. Have you any idea of its value¥
A. I do not think it has very much value now. I don't know.
Q. Have you gotten into your possession any of the personal property left by Dr. Howe at his home in North Ca1·0linaf
A. No, I have never received any.
Q. Did he have any jewelry of any value, as far as you
know!
A. He did when he lived in North Carolina; not of any·
great value. I know I gave him cuff links one Christmas when
I had given Margaret Howe strings of pearls, but those he
found missing when he left.
Q. He did not have them at the time of his death f
A. No, he did not bring those. He didn't have any jewelry
outside of his watch and the Phi Beta Kappa key.
page 858 r Q. As far as you know, was there any other personalty of his estate except wearing apparel?
A. No.
Q. While you were not charged with the duty of handling
his real estate, have you any information at all about hi8
ownership of or interest in three stores in Chapel Hill,, N01·th
Carolina 1
A. Well, I know a little about them, yes.
Q. Do you know anything of their value f
A. Well, I know they have an $18,000.00 mortgage on them
now. I have looked upon them as rather a liability in the
estate. I don't know whether there will ever prove to he
anything to that or not. I should think at the present tim(l'
they are a liability.
Q. In other words, as far as you know, the property may
not be worth the mortgages Y
A. No. I doubt that it will be.
Q. I believe Dr. Howe "'"as involved in various busines~
transactions with Mr. l\f. E. Hogan, ,vho was an officer of the
Bank of Chapel Hill, was he not Y
A. Yes.
Q. Do yon know anything about the intimacy of tl1at relationship, and if so, will you point out as briefly as you can
just what that relationship was Y

.. ---
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~

Mr. Peyton: Objection. Wait a minute.
Mr. Bryant: I note an objection there, unless
witness states that she knows of her o,vn knowledge, our
objection being based upon the idea that the answer will require hearsay information.

Q.
A.
Q.
A.

Go right ahead.
I think I can say that I do know it of my own knowledge.
Well, state what that relationship was.
Well, it was a very close one. Dr. Howe told me that if
anything ever happened to himMr. Bryant: The objection applies to this question.
Mr. Peyton: The answer shows just exactly what the preceding objection made by Mr. Bryant called for, that she is
basing her information on hearsay statements made to her by
Dr. Howe.
A. Statements were also made to me by Mr. Hogan.
Mr. Peyton: That is also hearsay. Exception on the same
ground, that any statement by Mr. Hogan is also hearsay and
improper.
Mr. Mays: I will say for the benefit of the witness if she
will ignore these statements made by opposing counsel aR
though they had never been made, and merely wait for them
to complete their objections for the record, then she may go
ahead and answer my qucstio1is just as though they had not
spoken. So if th~ witness will confine her answers
page 860 ~ not to meeting any points made by opposing counsel but merely to answering my questions, I think
that will clarify thing·s.
Note : Last question read.
A. Yes. I say they were in that business venture together,
and I saw all the papers-not all the papers, perhaps, but
many of them. Dr. Howe told me to go to Mr. Hagan in the
event of his death; that he not only would give me wise
· counsel, but that he would be a friendMr. Peyton:

Objection.

A. -that he had been his friend.
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Mr. Peyton: Objection to the statement as to what Dr.
Howe told the witness as being hearsay and improper.

Q. Did Dr. HoweMr. Bryant: 1\fr. Mays, just a moment, please.
Mr. Mays : Yes, sir. Go ahead.
Mr. Bryant: Motion to strike out the answer.
Mr. Mays: Counsel for the defendant, in order to avoid
repetition, is willing for one objection to be made to this entire
line of testimony rather than to each individual question,
with a motion to strike at the conclusion of the testimonv.
Mr. Bryant : Where objection is made to· any
page 861 ~ question it is understood that the objection also
carries with it the motion to strike out the answer.
The motion to strike out the answer will the refore not be repeated.
Mr. Mays: That is entirely satisfactory.
Mr. Bryant: All right, then. There is no agreement that
we will waive the objection.
Note : Last question read.
By Mr. Mays:
Q. Did he make any statement to you as to J[ r. Hogan's
knowledge of his, Dr. Howe's personal affairs?
A. Yes.
Mr. Bryant: Objection.

Q. "\¥hat did

]w

say?

Mr. Bryant: Objection.

A. He told me that he had confided fully in :Mr. Hagan, both
as to his domestic affairs and his business affairs.
Q. Was l\fr. Hagan in Richmond to attend Dr. Howe's
funeral?
A. Yes.
Q. Diel he go with you to probate Dr. Howe '8 ,vill?
A. Yes.
Q. Did·he counsel you as to the time or method of prolJate!
A. Yes.
Mr. Bryant: Objection.
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~

Q. What did he say?

Mr. Bryant: Objection.
A. He wanted me to go immediately from the funeral.
Q. Did he go with you f
Mr. Bryant:

Objection.

A. Yes, he did.

Q. Did he come to Richmond at any time thereafter and
1:risit you?
Mr. Bryant: Objection.

.A.. Yes.
Q. By that time I believe you were in possession of a letter
from Mrs. Margaret Howe advising you that she would take
appropriate steps to protect her property rights in the estate;
isn't that true?

Mr. Bryant! Objection.
A. Yes.
· Q. Did Mr. Hogan on the oeca.sion of his visits discuss
t11at matter with you,
A. Yes.
Q. What did he state to you, if anything, as to what help
he might render you in the event of litigation f

Mr. Bryant: Objection.
A. He told me he would stand by me, that he did not trust
her, that she talked about her love for Dr. Howe constantly,
but that everything she did seemed to be damaging
page 863 }- to him, everything she tried to do was to damage
him.
Q. I believe you obtained a divorce in Little Rock, Arkansas, from Mr. Earl Eason in 1935; isn't that true?
A. Mr. Percival Eason.
Q. Mr. Percival Eason; isn't that true?
A. Yes.
Q. Where did you stay while you were at Little Rock?
A. At the Albert Pike Hotel.
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Q. Dr. Howe was in Little Rock at that time or part of the
time, was he Y
A. Yes.
Mr. Mays: I realize I am asking some of these questions in
leading form, but you object when it ,becomes more material.

Q. You have read, I believe, the testimony of a witness, SeYvilla Brown, taken in Little Rock, have you not!
A. Yes.
Q. In which she testifies as to certain improper relations hetween you and Dr. Howe.
A. Yes.
Q. Will you state for the record what part, if any, of her
story is true, and what part, if any, of her story is false"?
A. I do not know how to say anything about her testimony,
only that it is a contemptible lie. It is manufacpage 864 ~ tured testimony.
Q. She testified that she came to your room at
least three times a week during the period of your visit. Dr,
you remember Servilla Brown at all?
A. No, I do not remember ever having seen her.
Q. Two other maids testified: Lessie " 7heeler and .Julia
Pool. Do you remember them 1
A. Yes, I do.
Q. "\Vere they regular maids or extra maids at the hoh~l ¥
A. Lessie ,,Theeler was a regular maid. I think Julia Pool
was an extra maid. I am not sure.
Q. vVas Servilla Brown an extra or regular maid either, as
far as you know· f
A. (do not know. Since this case opened I have been told
that she was an extra maid.
Q. But you do not know of your own knowledge f
A. No.
Mr. Bryant: Objection there to the answer.

Q. Their testimony was, or a part of the testimony was,
that Dr. How·e was a frequent visitor at the hotel. Is that
trueY
A. Yes.
Q. Did he come to your room in the mornings or the afternoons or the evenings, or "·hen did he come?
A. He came in the morning.
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Q. And what was the nature of his visits?
A. vVell, he camH to "\VTite short stories .and to
go over our stock lists; we were both investing
at the time, probably speculating.
Q. Wbat kind of room did you occupy during that period
of time?
A. I changed from a bedroom to a sitting room when I
found that it was necessary to stay in my room mornings. "re
had been doing our work in the automobile.
Q. While you were living there did you have any articles
of property stolen from you in the hotel?
A. Well, I had a rather expensive bracelet taken from my
room.
Q. Did you make any complaint to the hotel manag·ement?
A. Yes. I went to the desk, and they sent me to the house
detective. I also talked to tl1e housekeeper about it.
Q. What kind of satisfaction, if any, did you get?
A. I didn't get very much. She told me tllat Lessie "\¥heeler
and Julia. Pool had heen on the books for a long time-

page 865

~

Mr. Bryant: Objection.
A. -and that she thought they were perfectly honest, hut
that there was a relief maid that she didn't know verv mueh
about, and that she would be the one that she woulcl question.
Q. The bracelet was never recovered, or was it 1•p,-._pvpref1 ?
A. No, it was never recovere<l.
Q. During your stay in Little Rock what was
page 866 ~ the condition of your health 1
A. It was very poor.
Q. Did you have ocC"asion to go to the hospital there 1
A. Yes.
Q. How long did you remain f
A. A week.
Q. 1\Tere you siek after yon came out of the hospital?
A. Y cs, until I left Little Rocle
Q. The doctor wl10 attended you testified as to some pelvic
trouh]e or something· of that character. ·what if any other
gymptoms did you have during the time you were in the ho~pital or after your departure from itf
A. My symptoms were more like malaria, because I would
run a temperature one day and then the temperature would
]ea.ve the next. Then a pyelitis developed after I left the ho8nital, and that was the cause of staying in my room mornings.
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Q. Did this doctor have occasion to attend you further after
you left the hospital 'Y. Did you see him any more after that f
A. I called him up and told him what had happened, that
I thought the specimens I had examined myself showed pns.
He told me that I could not possibly tell hy looking at a specimen whether there ,vas any pus·in it or not; the
page 867 ~ only way to find out would be to go to the hospital again and have a nurse catheterize me. I
did that, and they found pus. Then he told me to go home
and take some medicine that he prescribed for two or three
days!!n,;.o back for another catheterization.
Q. - d you had an operation some years prior thereto?
A. fysterectomy is what it is called. Yes, I had a complete hysterectomy in 1931, in tT uly.
Q. Were you advised by your physician that you were unable to have children after that operation f
A. Yes.

Mr. Bryant: Objection.
Q. What is your age, Mrs. Howe?
A. 53 years old.
Q. Testimony has been taken heretofore about your visits at
the home of Dr. and Mrs. Howe in Chapel Hill. Did you go
there at the invitation of the Howes, and if so, which of them?
A. Margaret Howe.
Q. Did you visit the home at any time except by her invitation?
A. No, never.
Q. Did you acrept all of lier invitations?
A. No. I accepted a gr('at many.
Q. There is also tei;;timony about ~.,.our being
pag·e 868 ~ with Dr. H ow·e on frequent occasions in his automobile. Is tl1at true?
A. Y('S.
Q. ,vm you 8tate how that came about?
A. Margaret Howe told me to nse her car, or their car, and
Dr. Howe didn't mind, to use him as a rhauffeur, and to let
him take nw on enanrls. In fact, she planned most of the
trips, most of the errands-trips, and a great many of them
to do errands for her.
Q. Did she complain to you about too frequent rides with
nr. Howe?
A. N1<1, not until the very end.
Q. vVhnt- happened then?
A. She came to my room one day and told me that she was
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jealous. She suid she was jealous of his consideration of me,
that he served me first. at cocktail time. She asked me if lie
made love to me.
(~. ·what did you tell her f
A. I said, No, he did not.
Q. Did anything further happen at. that interview 1
A. Yes. I told her that if she felt that way about it, I would
step right out of her picture that day, if that was what she
-wanted.
Q. ·was Dr. Howe present at that interviewf
A. Not at that time. He telephoned to me during that interview.
page 869 },

]\fr. Bryant: I note an objection.

Q. ·what was the purpose of his call f
A. To tell me that he had had a. committee meeting called
and that he would not be able to take me on the errand that
l1e was supposed to take me on at the time that he had arranged for.
Q. l\frs. Margaret Howe was there at the time?
A. Yes.
Q. ,vas any request made of Dr. Howe to come to the room
at that time 1
A. Yes, I told him to come.
Q. Did he,
A. Yes, he did.
Q. ·what happened then?
l\fr. Bryant: Objection.
A. By the time he arrived, she seemed to be completely over
her upset. She was very calm and said that she had been in
a very nervous state, working night and day for the Dogwood
Festival. She sa.id sl1e was worn out an<l that she was irresponsible.
Q. Did she extend fnrtlwr invitations to you after thaH
A. Yes, she insistPd that I go there that night for cocktails
and dinner.
Q. Did you g·o?
A. I went for cocktails hut I did not stay for dinner.
Q. Did you go the next night?
·
A. Yes. She insisted and said that if I would
page 870 ~ only overlook it she would givP us everything we
liked for dinner, and she did. She had our favorite things served.
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Q. There was some testimony with reference to a birthday
party, I believe, of Mrs. :Margaret Howe, in the spring~ I
think, of 1934. Do you remember that 1
A. Yes.
Q. About when ·was that f
A. It was about March 29th or 30th. I don't know the exact date. It was the end of March, her birthday anniversary.
Q. vV ere some people guests there by the name of Fonrgrave 1
A. Yes.
:Mr. Bryant: ·what name, please, Ma 'am f
Mr. Mays: Fourgrave.
The ,vitncss: I think it is F-o-u-r-g-r-a-v-e.

,v

Q.
ere they residents of Chapel Hill or transients therP r
A. I think thev were transients. I don't know very mueh
about them. They were just at the hotel as guests.
.
Q. Did you see anything or hear anything to indicate that
Dr. Howe was jealous of attentions paid to you by Mr. Fonrgrave?
A. No.
Q. Did you make any statement to Mrs. Margaret Howe
about such jealousy?
A. No, I did not.
Q. Wbo were some of the people present n t
page 871 ~ that partyf
A. Mr. and Mrs. Paul Green, Mrs. Burnha·m,
Mr. and Mrs. Fred McCall, Mr. and Mrs. Phillips RusselI. I
am not sure of these names. I do not know those people vel'r
well. I had only met them a few times. Let me see: Mr. and
Mrs. Fourgraves, of course you have their names. I think th,:
Professor of Archaeology-I can't remember his name: lie
was in Dr .. Howe's department. Harland. Yes, Harlarnl.
There were others. I can not recall the names n°'v.
Q. Was the Dr. McCall you mentioned the same one who te~tified on behalf of Dr. Howe in his divoree proceedings?
A. Yes.
Q. What kind of party was this! How did it come about'!
A. Well, it started-it was a shipwreck party.
Q. What is that f
A. I don't know. Dr. Howe said that he didn't like what
the name implied.
Mr. Bryant: Objection.
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A. That it sounded like a rough-house party to him.
Mr. Bryant: Objection.
Q. Did he have any objection to the party in advance?

Mr. Bryant: Objection.
A. Yes, a great many.
Q. Why?

A. Because he said that Margaret Howe had
given parties like that before, and they didn't
help him any on the campus.
Q. What was the trouble?
A. They drank.

page 872

~

Mr. Bryant: Objection.

,v

A. And he objected to the whisky that was served.
Q.
as there any understanding or promises there would
he none served at this party, or-?
Mr. Bryant: Objection.
A. Yes, Margaret Howe promised him in my presence, on
her honor, that she would not serve whisky, that she would
serve only beer.
Q. Was there any whisky consumed a.t the party¥
A. Yes, a great deal.
Q. Well, where was iU
A. She told me she had put it behind the ice box and that
these guests had found it there and just helped themselves.
Q. Did anybody get intoxicated?
A. Well, they showed signs of drinking too much hy telling
risque stories and letting it go, letting them go to a very embarrassing point.
Q. ,,7hat was Mrs. Margaret Howe's reaction to those
stories?
A. She was frightened. She didn't take any part in it at
all. She didn't approve of it. I have never seen anybody
more frightened in my life.
Q. What was Dr. Howe's reaction?
A. He wa.s thoroughly disgusted, and as hi~
page 873 ~ disgust grew, so did her fright.
Q. vVhat did he do?
A. He went upstairs. First, before he went upstairs, he
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went around the house to cool off, and in passing the kitchen
he saw what they were doing, and he saw quart jars, several
of them out. He then went upstairs and did not come down
again until the guests had gone.
Q. Did you have any conversation with Mrs. Margaret
Howe¥
A. Yes. She begged me to keep him in the front room so
that he would not know what was happening in the kitchen,
and I tried to hold his attention but could not. It was like
dynamite.
Q. Were you the last guest to leave, or did you leave ahead
of some of the others¥
A. No, I was the last guest to go. I stayed on her pleading.
She begged me not to go with him in any such state, to try
to help her calm him.
Q. What did you do then?
A. I did as she asked me to do.
Q. vV ell, how did you go home when you left the party?
A. With him, with Dr. Howe.
Q. And what happened on that ride 1
A. Before we left, Margaret Howe asked me to take him
for a long ride. She said I could keep him out all
page 874 ~ night if I wanted to to try to calm him; she didn't
know what he ,vas going to do. She thought he
might leave; that he had been threatening to divorce her fol'
Rome time.
Q. ·what happened on the ridet
A. V{ e had not gone but a short distance from the house
"":hen he completely cracked. He cried and just went all to
piece~.
Q. As far as you know, were there any other parties after
thatf
A. Not that I know.
Q. In which he took part?
A. Not that I know of. That was the last that I know of.
Q. I think it has been testified that Dr. Howe had ambitions
in connection ,,1 ith writing. Did he do much of that in Arkansas in 1935?
A. Yes. ,~re wrote all the time.
Q. Did he continue to write after his removal to Richmond!
A. Yes.
Q. ' -TJia t did he write 1
A. He wrote short storiei;;, and some poetry.
Q. Have any of the stories or has any of the poetry been
puhlished as yeU
A. No.
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Q. Do you have any of his writings preserved t
A. Yes.
Q. Do you have any of his poetry in his own
page 875 ~ handwriting?

A. Yes.
Q. Preserved?

A. Yes.
Mr. Mays: I lmow you gentlemen went to look at that very
carefully before I proceed further with it.
Note : Counsel examine poetry.

Q. I hand you on two sheets of paper a poem bearing the
title: "Your Birthday". I will ask you whether or not that
is in the handwriting of George Howe.
A. Yes, it is.
Q. Did he compose that 1
A. Yes.
Q. What was the occasion of its composition 1
A. My birthday.
Q. Your birthday?
A. In 1935.
Q. When is your birt.hday1
A. November 4th.
Q. Will you file that in evidence as your Exhibit No. 1?
A. Yes.
Mr. Peyton: Objection to the filing of that on the grouncl
that it is a communication-the witness' own
page 876 ~ statement is that it is a communication written by
Dr. Howe to her at a time when she asserts that.
she was his wife, and under the Virginia statute on such communications a.re admissible.
Mr. May: Leave is asked to withdraw the original after a
fair copy is made.

Note: Poem marked "~xhihit E. C. H. No. 1" an<l filed in
evidence.
By Mr. Mays:
.
Q. I hand you on four sheets 0£ paper a poem hearmg the
title: "Reality". I will ask you to look at that and state·
whether or not that is in Dr. Howe's handwriting.
A. Yes, it is.
Q. Did he compose thaU
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A. Yes.
Q. Do you know about when f
A. That ·was written just before my marriage to him.
Q. Will you file that in evidence as your Exhibit No. 2f
A. Yes.
Mr. Bryant: Same-similar objection.
Mr. Mays: In each case we ask the privilege of withdraw-ing the original after copies are made for the record.
Mr. Bryant: Would you ask the date when that was written!
Mr. Mays: I beg your pardon f
Mr. Bryant: The date when that was written 1
Mr. Mays: She said just before her marriage.
page 877 ~ Mr. Peyton : Can't she be more clear than
that? Will you ask her the time, please?
Mr. Mays: Yes, wait a minute.

Q. Could you tell me approximately about the time that particular poem was written f
A. I can not tell the exact day, because they were coming
very fast. He seemed to be in an e$pecially-I don't know
what yon would call it.
Mr. Bryant : Objection.
A. (Continued) The poetry just poured out. It was in Richmond, after he had left Arkansas.
Q. That this was written Y
A. Yes.
Q. And prior to your marriage f
A. Yes. Because I was having plans that I wanted to make
for our marriage.
Q. ·what were those plans °l

Mr. Bryant: Objection.
A. Well, he vmnted me to marry him, a.nd I wanted to put i.t
off.
Q. Why?
A. Because my sou was in his senior year at college and I
didn't want any unpleasantness.
Q. Did you expect any?
A. W e11, I didn't know. I had been told that
page 878 ~ Margaret Howe was a very tricky woman, that she
could not be trusted, and I thought in some way
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she might make his college ·life a little unhappy by her remarks.
Q. I show you on three sheets of paper a poem entitled:
"Love Has Come.'' I ask you to examine that and state
whether or not that is in the handwriting of George Howe.
A. Yes, it is.
Q. ·where and when was that written¥
Mr. Peyton: Objection.
A. That was also written during the time of my indecision,
just before our marriage in Richmond.
Q. Will you file that as your Exhibit No. 31
A. Yes, I do.

Note : Poem in question marked '' E. C. I-I. Exhibit No. 3 ''
and filed in evidence.
Mr. Mays: "\Ve ask the privilege of withdrawing the original in that case also.
Q. I show you another poem entitled : ''Divinity''. ,vm
you examine that and state whether that is in the handwritin.!:!;
of Dr. Howe¥
A. Yes, it is.
Q. Did he compose thaU
A. Yes.
Q. Wnere was that written f
A. That was written in Richmond.
page 879 ~ Q. Do you know the approximate time?
A. Right after our wedding night.
1fr. Peyton: Objection. Same objection.
Q. Will you file that as your Exhibit No. 4?
~ote: Poem in question marked" Exhibit E. C. II. No. 4 ''
and filed in evidence.
:Mr. Mays: "\Ve wiH ask the privilege of withdrawing· a11 of
the originals and substituting copies in the record.
Q. How did you come to know Mrs. Margaret Howe?
A. I went to Chapel Hill because of my boy's health. \Vlwn

I went there I had letters of introduction from the l\fanagPr
of the New Yo:r-k Theatre Guild. One was to Professor Koch
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and the other was to Professor Archibald Henderson. Professor Koch, after I had presented my letter, invited me to
sit down in his classes, and I did.
Q. ·what did he teach?
A. He taught pla.y writing and drama. It was at one of
these classes that I met Margaret Howe.
Q. Did she on that occasion invite you to her home?
A. No.
Q. How did yourA. No.
Q. -relationship begin 1
A. vYell, she began to pursue me.
page 880 ~ Q. vVha.t was the purpose of the pursuit?
A. She came to my hotel room with flowers and
brought me a little poetry and she told me that she was so
happy to know me, that she wanted to know me better. She
wanted me to read a play that she had written.
Q. ·wha.t was the name of the play, or did it have one 1
A. Yes. Ibvas called The House of Grief.
,
Q. Did she explain to you the reason for that t~?
A. I asked her ,:vhy she had selected such a morbid theme,
and she said that that was all she had known in her marriage,
that ,Yas, grief.
Q. Was that play ever produced T
A. Yes, in Chapel Hill, by the Playmakers.
Q. In questioning you a moment ago about your physical
condition I meant to ask whether or not you have had any
kidney trouble prior to the pyelitis you referred to in Arka11sas.
A. Yes, I had had ifover a number of years.
Q. Had you been operated on for it?
A. Yes, I had a kidney removed.
Q. ·was that prior to your trip to Arkansas?
A. Yes.
Q. Has that kidney condition been continuous since that
time or not?
A. Yes, it has.
Q. Have you been under treatment with any
page 881 ~ regularity for that condition since you have been
in Richmonrl?
A. Yes.
Q. One of the maids testifying- in Little Rock referred to
your receiving Dr. Howe in a slip. Will you describe that
slin. or whateYer it wa.s?
A. Vlell, I never a11peared in a slip if she meant undergarment.
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Q. What did you wear?
A. I used to wear hostess gowns, full length gowns. With
almost all, zippers all the way up the front.
Q. Was that -what yo{!.wore on those occasions f
A. Yes, always. //

/

CROSS EXAMINATION.

By Mr. Bryant:
Q. I believe you were at one time married to Mr. Percy
Eason of New York?
A. Yes.
(~. "Were you not'
A. Yes.
Q. When were you married to him f
A. In 1907.
Q. "\Vas that your first marriage!
A. Yes.
Q. And what was your maiden name?
A. Ethel Caemmerer.
Q. Were you a native of New York?
page 882 ~ A. I was born in Brooklyn.
Q. I believe you had one child as a result of yom
marriage with Mr. Eason, did you not f
A. Yes.
Q. How long did you and Mr. Eason live together?
A. You mean as man and wife 1
Q. Yes, Ma'am.
A. Until ten years before our separation.
Q. When did you and Mr. Eason separate?
A. You mean in that manner, when marital relations
stoj>ped f
~- No, Ma'am, I mean when did you finally separate.
A. When I left him in June.
Q. Of what year f
A. 1935.

Q. ·what day in June, 1935, was that t
Mr. Mays : I wish to note an objection. The testimony
sought here has no relation to tl1e questions in issue in this
controversy. Objection is here made and appropriate motion will be made to strike the answers at the end of this line
of examination.

Note : Question read.
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A. I don't remember the exact date. It was around the 8th
of June, about the 8th of June.
Q. Now, I believe you said you had one child as
page 883 ~ a result of your marriage with Mr. Percy Eason.
His name was Donald Eason, was it not f
A. Yes.
Q. ·what year was he born f
A. In 1915.
Q. Wha.t year did you first meet Mrs. Howe '1
A. In the fall of 1930.
Q. Who first introduced you to Dr. Howe 'l
A. Mrs. Howe.
Q. And where were you when she introduced you to her
husband?
A. In an automobile that we were going to a play at the
theatre. It was at night in the fall of 1930.
Q. And where were you staying at that time!
A. At the Carolina Inn.
Q. As I understand, then, Mrs. Howe came up to get you
and take you to the play! And at that time Dr. Howe was
with her and she introduced you to Dr. How·e?
A. Yes, he was driving the car. He didn't go with us.
Q. Yes, :Ma'am. Now, after that, did Mrs. Howe invite
you to her home?
A. Yes, she invited me to tea that fall.
Q. And did you stay at Chapel Hill that entire fall and
winter?
A. Yes, I stayed there until December.
Q. During that time did Mrs. Howe frequently
page 884 ~ take you into her home Y
A. No.
Q. How often did you go to the home f
A. .Just onee.
Q. How often did you see Dr. Howe that fall and winter?
A. I never saw him again.
Q. That was the fa.11 of what year Y
A. 1930.
Q. 1.930. Now, when did yon next see either Dr. Howe or
Mrs. Howe!
A. In the spring of 1931.
Q. That was when you returned to .Chapel Hill because of
the fact that your son was a stndent there, was it not?
A. Yes.
Q. Did Mrs. Howe then invite you to her home?
A. Yes.

:
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Q. How frequently during that. spring did she invite you
to her homef
A. Very frequently.
Q. Did you see Dr. Howe at the times you were invited to
the home?
A. Yes.
Q. Did you see Dr. Howe at any other times during the
spring of 1931 f
A. Yes.
page 885 ~
Q. When and where?
A. At the Carolina Inn when she would send
him with flowers for me.
Q. You mean that Mrs. Ho,ve, while you were staying· at
the Carolina Inn, in the spring of 1931, sent flowers to you t
A. Yes.
Q. Was that a frequent thingf
A. Yes, it was a frequent thing.
Q. And you say tlm.t she would soinetimes send the flowers
to you by her huspand, Dr. Howe?
A. Sometimes.
Q. Now, did your son go back to Chapel Hill in 1932, the
fa]l of 1931 to the spring of 19321
A. Yes.
Q. Did you go back to Chapel Hill when he went back f
A. No, I don't think I went back the fall of 1932. You
meant the fall of 1931, didn't you?
(.J,. Yes, Mn 'am.
A. No, I don't think I went. back that fall.
Q. ·where ·were you at that time?
A. I was in New York.
Q. That is where you and Mr. Ea.son were living, was it!
A. Yes.
Q. Wlwn did you next. g:o to Chapel Hill after the spring
of 1931 f
page 886 ~
A. It might l1ave been just before Christmas
in 1931.
Q. Wlmt was the purpose of your g·oing- to Chapel Hill
then?
A. To pack up my boy's things and take him to Miami.
Q. Diel you p;o to Florida with him f
A. Yes.
Q. Did vou see Dr. or Mrs. Howe at that time?
A. Yes.·
Q. I believe you and your son went to :Miami for the Christmas holidays, did you not?
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A. We went there for three months.
Q. Three months. And. then you came-when you came,
you and your son came hack, did your son enter school at
Chapel Hill in the spring of 1932 after that three months'
stay in Florida 1
A. Ye~. I ·came back with l1im. Unpacked his things and
started him again.
Q. Did you and your son return to Chapel Hill from Florida
in the spring· of 1932?
A. Yes.
Q. How long did you stay in Cl1apel Hill during the spring
of 19321
A. I could not answer tha.t ·question.
Q. Approximately?
A. It might have been two weeks .
. Q. Now, during that time did you see Mrs. Howe?
A. Yes, practically every day.
page 887 ~
Q. ·what was the occasion of your seeing Mrs.
Howe practically every day?
A. She pursued me.
(J. vYhat do you rnenn by pursuing you f
A. Well, I mean forcing her attentions on me.
Q. Well, what do you mean by that t
A. W.ell, she would come to my hotel; she would call me
up; she would make eng·agements.
Q. You were staying in the hotel by yourself at that time,
were you noH
A. Yes.
Q. :rvr rs. Howe sent you gifts?
A. Yes.
Q. Flowers, during that. time?
A. She sent me flowers.
Q. Yes, Ma 'am. And did whatever she could for you, did
she notf
A. Yes, she was very courteousQ. Yes, Ma'am.
A. -and 1.houg;htful.
Q. Now, during· this time that Mrs. Howe was so constantly pursuing you, did you g·o to her home for meals?
A. Yes.
Q. How frequentlv did you go to Mrs. Howe's
pa~re 888 ~ home for meals while she was pursuing- you?
A. Ver~.,. frequently.
0. What do you mean by that?
.A. ·wen, several nigllts a. week.
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Q. Yes, Ma 'am. Who would come and get you and take
vou to her home?
· A. Dr. Howe.
Q. And who would take you back to the hotel after the
mealf
A. Dr. Howe.
Q. Did M:rs. Howe ever accompany Dr. Howe at any time
he would come to get you f
.A. No. She was never ready.
Q. Yes, Ma 'am. .And did she ever go back to the hotel
with you and Dr. Howe at night after you left?
A. Occasionally, if we had been out for dinner in Raleigh
or we had been to a party together, a dinner party, but not
often.
Q. And when you would go to their home for dinner,
usually you and Dr. Howe would go back to the hotel alone?
A. Yes.
Q. Do I understand-Did you go to Raleigh or to other
places in Chapel Hill with Dr. and Mrs. Howe for dinned
A. Yes.
Q. And this was during the time when she was pursuing
you, you say, in the fall-?
.
pa~rn 889 } A. She pursued me always when I was in
Chapel Hill.
Q. Well, in 1932-well, while yon were in Chapel filll
visiting· your son, on most of these occasions Mrs. Howe frequently invited you out to l1er home for dinner at night; isn't
that a fact?
A. That is a fact.
Q. And I believe you and Mr. Eason invited Dr. and Mrs.
Howe up to New York to visit you up there on one occasion,
did you not?
A. Tbat was in the summer of 1930, when I first knew·
her.
Q. Was it not in 1931?
A. 1931.
Q. 1931; yes, Ma 'am.
A. 1931. Tl1e summer of 1931.
0. Yes. And how long did you lunre them up to visit you
in New York?
A. T think theY staved two weeks.
Q. Yes, Ma'am.
.
1\f r. Mays: J wish here to renew my objection to this entire line of testimony as having no hearing whatever on the
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points at issue in the case, and being entirely irrelevant, and
will move to strike the testimony at the proper time.
By Mr. Bryant:
Q. Now, Mrs. Howe, did yon go back to Chapel Hill m.
19841

page 890 ~

Mr. Peyton : 1933 and 1934.

Q. 1933 and 19'34 Y
A. vVell, yes, I did. I went back from Miami in March.
Q. When you went back in 1933 and 1934, did you continue to accept the invitation of Mrs. Howe to come to her
home¥
A. Yes, I did.
Q. And I believe tha.t was, you say, frequently that it occurred then f
A. Yes. She even wanted me to make mv residence in her
home. She asked me to send my luggage
her house.
Q. Now, were you there in the spring of 1934?
A. I ,vas there a short time during- that spring.
Q. \Vhen were you there during the spring· of 1934?
A. In lVL;nch, nt the flH1 of March.
Q. Yes, Ma 'am. And you were there until some time in
April, were you not T
A. I think I left there in very early April.
Q. Yes, Ma 'am. Did Dr. Howe take you to the train when
you left there Y
· A. Yes.
Q. Where did he take you to the train f
A. Raleigh.
Q. Did your son not have an automobile in which he could
have taken you?
A. He did Irnve an antomOlbile, but his work
page 891 ~ tied him up. He was busy working, and my son
1md gone tl1rouµ:h n siege of rheumatic fever.
Q. What time did you catch the train in Raleigh f
A. Eight o'clock.
Q. In t.he morning?
A. No, in the evening·.
Q. And Dr. Howe drove you down to Raleigh?
A. I think it left about eig·ht; it may have been eigbtthirty.

to
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Q-. Mrs. Howe was not invited to accompany you on that
occasion?
A. Oh, yes, she was so also invited. Mrs. Howe was frequently drunk.
Q. \Vbat is that?
A. Mrs. Howe was frequently drunk when I left to go
home.
Q. vVell, as I understand you, Mrs. Howe did not go to
Ra1eig·b on this occasion?
A. She went on some occasions. I don't know whether
sheQ. I am speaking of the occasion now when Dr. Howe took
you down to catch the train because she was drunk; is that
what you say?
A. No. He took me always to catch the train. Sometimes
she went with us and sometimes she did not. But she was in
the ha.bit of drinking very heavily through all those years.
She didn't measure her drinks, she didn't use any caution,
just clumped them in; and sometimes slie would
pag·e 892 ~ excuse herself and tell us to go alone, that she
didn't feel equal to going·.
Q. Do yon know of any person who was present on any of
those occasions f
A. One uig-ht she was drunk at the Carolina Inn during
the supper hour and Dr. and Mrs. Mangbum were on the
porch as we led ]1er outQ. W'J1ich Mang-hum is that t
A. I don't know his first name.
Q. Is that Dr. Charles Manghum?
A. I think so.
Q. And Mrs. Charles Ma.nghum f
A. Yi:•R. ,ve of comse fried to a.void their seeing- the condition she was in.
Q. Ca11 you tell me the name of any perso~ in Chapel Hill
or elsewhere at any time who lrns seen 1'frs. Howe intoxicated?
A. No.
Q. Y 011 say that when yon and Dr. Howe-when you left
Chapel Hill to go home, tlmt Dr. Howe always took you to
the train?
A. Yes.
Q. N O\:V. at the -particular time that Dr. Howe took you to
the train when you left in the spring oflfr. Peyton:

April.
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Q. -1934, is it not a fact that on that particupage 893 ~ lar night Mrs. Howe had ebarge of the Dogwood
Festival, and for that reason was unable to go?
A. No, that is not a fact.
Q. And is it not a fact that Mrs. Howe urged you to postpone your departure until the next day in order that she
might he a.ble to go to Raleigh with you?
A. No, tha.t is not a fact.
Q. After you left Dr. Howe in Raleigh in April, 1,934, when
did you next see l1im 1
A. At Christmas. Of the next year.
Q. You mean Christmas of 1934 or Christmas, 1935?
A. It. was Christmas of 1934.
Q. ·where was that?
A. It was in New York.
Q. Where was your husband at that time?
A. He had gone to Miami.
Q. And Dr. Howe had come to New York to see you, had
he?
A. He had not eome to see me. He told me that his brother
was lying· very ill in New Jersey, and that he had come to
make inquiries about his condition.
Q. Where was your son at that timef
A. He was with Mr. Eason.
Q. In Florida'?
A. No, on the way to Florida~
Q. Did Dr. Howe rea·ch New York before Mr.
page 894 ~ Eason left or after Mr. Eason left?
A. No, he rea,cbed New York afte1·· he had left.
Q. Yes, Ma 'am.
A. A dav or two after.
Q. And did he leave New York, before Mr. Eason returned,
or did he leave after Mr. Eason returned?
A. I don't kno,v when he left New York. I onlv saw him
oue <lay. I left the day after Dr. Howe got to New"York, myself.
Q. "'Where did you go?
A. I went to Miami by train.
Q. v\There did you next see Dr. Howe?
A. J didn't see him again until March ..
0. Of 1935¥
A. Yes.
0. \Vher<? clid Yon then see him?
A. I saw him in Sanford, North Carolina.
Q. Did you see him the1·c by prearrangement?
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A. No.
Q. How did you happen to see him in Sanford, North Carolina?
A. Well, I don't know whether you would call it prearrang·ement or not. My son and I were both taken ill in Miami
just before we were to leave for New York, and Mr. Eason
wanted us to come back by automobile so that the boy could
use the car in North Carolina, but he was not equal to driving
it, he had had an illness of rheumatic fever, and
page 895 ~ I had had some kind of trouble with my back,
not the pyelit.is, so l\fr. Eason engaged a young
girl who was at the hotel to do the driving and she drove us
as far as Sanford. When we got to Sanford we were out of
money. It was late on Saturday afternoon, it was about five
o'clock, and we had stopped at Charleston, South Carolina,
we had gone to the Dogwood Festival-not the Dogwood
Festival but the flower f es tival which they had there, I think
it is Azalea.. .And the rates had been so hig·h that we had
t4':;ed up our money, and I didn't have the money to get to
New York. So I telephoned to Dr. Howe to see if he had
$50.00 and see if he would get it and bring· it to Sanford
to us.
Q. v\Thy did you not call Mrs. Howe f
A. Mrs. Howe had treated me so c:ruellv the summer before, I was disgusted with her.
~
Q. Sanford, I believe, is about 35 miles from Chapel Hill,
is it not?
A. Yes.
Q. During· this period were you corresponding with Mrs.
Margaret Howe?
A. No.
Q. You did correspond. with her frequently up until a certain period, did you not f
A. Yes.
Q. When did you cease to correspond with Mrs. Howe?
A. I stopped writing to her when I wrote to
pag;c 896} her about my son, who had been taken with infantile paralysis~ and her answer ,:vas filled with
nothing but her own problems. She had always poured her
unliappiness out to me; she had been pouring- it out ever
since I first met her, about her unhappy life with Dr. Howe.
Q. VVell, what I am trying· to arrive at now is when you
ceased to correspond with her.
A. Well, I should say it was iri ,June or .July
Q. Of 19341
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A. Of 1934.
Q. Yes.
A. She made no reference to the fact that my son had been
stricken with infantile paralysis. It was a wholly selfish
letter.
Q. vVelJ, clid you not continue to write to her until August,
1934Y
A. I may have answered another letter that she wrote, yes,
because she wanted me to spend the summer with her or g:o
down there any spend part of the time with her.
Q. ·were you corresponding with Dr. Bowe at that time t
A. No.
Q. Did yon ever write letters to Dr. Howe¥
A. No-yes, occasionally.
Q. Yes, :Ma 'am. And did be write letters to you f
A. Yes.
page 897 ~
Q. I ask you if yon dif} not correspond with
Mrs. Howe rcg11larly until August of 1934?
A. I wrote to Mrs. Margaret Howe about four time a yea1·.
I think it was not more tlian that.
Q. Did you ever write Dr. Howe at Little Rock during
1934!
A. I sent him one postal.
Q. Yes, Ma 'am. You knew, of course, where he was then?
A. No, I just knew tl1at he was in Little Rock. He gave
me t]1e post-office address.
Q. I say, you knew tliat he was in Little Rock?
A. Yes, he sent a. postal to Mr. Eason and to- me. It wag
to both of us.
Q. You knew wl1y he was in Little Rock, did you not?
A. No, I did not.
Q. You mean you ha.cl no information and no knowledge
as to whv Dr. Howe was in Little Rock in 1934?
A. No:
Q. Now, did you write t.o Dr. Howe after he got back to
Cha pe 1 Hill from Little Rock?
A. Not. until October. It was in answer to a letter that
he had written to Mr. Eason and to me telling· about his divorce. He snid that he dicln 't want us to take sides, but he
didn't ,vant the news to ri:et to us from strangers.
Q. Now, wl1en did you next see Dr. Howe after he wrote
youY
·
pa~;e 898 ~
A. At Christmns time; a day or two before
. Christmas.
Q. And that was the time tlrnt 110 came to New York?
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A. Yes.
Q. Aud then the next time you saw him, as I understand
it, was in April wheu he came to Sanford to bring you the
$50.00?
A. That was it.
Q. Diel you g·o back to Chapel Hill with him then?
A. No, I did not.
Q. You went on to New Yorkf
A. Yes.
Q. Did you ever go back to Chapel Hill at any time after
Dr. Howe went to Litt]e Rock, first went to Little Rock Y
A. Yes, once.
Q. What was the occasion of your visit 1
A. To call to see Mrs. Martin at the Carolina Inn.
Q. Did you ever stay at the Carolina Inn at any time
after you left there in April of 1934 f
A. No.
Q. I believe when you went back to see Mrs. Martin you
stayed only a short while, part of one day f
A. Part of a day.
Q. 1\..nd your sonA. I staved for luncheon.
Q. And jrour son was in Chapel Hill as a student at school
there?
A. Yes, it was vacation time.
page 899 ~
Q. Yes.
A. He was spending- most of his time in Durham with me.
Q. \Vere you living in Durham?

A. Yes.
Q. How long- did you stay in Durham?
A ..Tust a few davs.
Q. Where did yo1; stay then 1
A. At tl1c ,Yashing-ton-I think it is the-what it was
called. tlw
asl1inp;to11-Dnke Hotel.
Q. vVashingfon-Duke Hot.el? Did you see Dr. How·e at
anv time while you ,vcre staying at the Washington-Duke
Hotel?
A. No.
Q. I helicve Dr. Howe was not in Chapel Hill at that time,
was he?
A. I tl1ink he was not.
Q. Diel vou ever sec Dr. Howe in Little Rock?
A·. Yes.·
Q. W11e11 did you first see him there?

,v
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A. The day I arrived.
Q. Where were you when you first saw him the day you
arrivedt
A. In Memphis, Tennessee.
Q. Do I understand that Dr. Howe came to Memphis, Tennessee, to meet you?
A. Yes, he did.
Q. Had he been to Little Rock and come to
page 900 ~ Memphis from Little Rock f
A. Yes. He drove to meet me, to drive me to
Little Rock.
Q. What day did he meet you in Memphis?
A. I don't remember the date.
Q. What was your purpose in going to Little Rock?
Mr. Mays: I object.

Q. All right.
A. Shall I answer the question f
Q. Yes, Ma'am.
A. To secure a divorce.
Q. ·what month was it?
A. It was in June.
Q. Of what year f
A. 1935.
Q. Do you remember a.pproximately the elate m June,
1935, that Dr. Howe met you in Memphis 1
A. No, I cannot remember the exact date.
Q. Well, was it about the-1
A. About the 12th.
Q. About tlrn 12th of June f
A. I should think, or the 13th.
Q. Yes, Ma 'am. Of 1935 Y
A. Yes.
Q. Now, when did you arrive at Little R.ock?
A. The clay after. The morning after.
page 901 ~
Q. vYhere did you stay that night,
A. I do not remember the name of the hotel.
I stayed at the nic,est hotel and he stayed at a cheaper hotel.
I think he staved at the hotel called the: Cresco.
Q. V\TJmt I ·am trying to get at is whether you staye<l in
Little Rock or Memphis.
A. No, ·stayed in Memphis. My train did not arrive until
late at nig·ht, or rather dinner time.
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Q. How did Dr. Howe know what train you were going to
reach Memphis on?
A. I telegraphed to Mr. Barber, or rather I telegraphed to
Dr. Howe at Mr. Barber's office. I didn't know his address.
Q. ·when did you send the telegram 1
A. Before I left Durham.
Q. ·well, how did you know that Dr. Howe was going to
be in Little Rock?
A. I didn't.. I had had a. letter from him. There was a
letter at the vVashington-Duke Hotel when I arrived from
Dr. Howe, telling me that he had met Donald on the street
in Chapel I-Iill and Donald had told him that I was going
down for commencement, and be was sorry that he would
not be there to chauffeur me a.round, that he was on his way
to visit !fr. Barber in Little Rock, and was going to go from
there to his sister's in Chicago.
Q. Well, now, that was the year after Dr. Howe
})age 902 ~ had been at Little Hock himself, was it not?
A. Yes.
Q. "\Vell, bow did Dr. Howe know that you were going to
Little Rock f
·
A. Because I had asked him to introduce me to :Mr. Barber.
Q. Ob, when did you do that?
A. I wrote to him from Miami in 1Vfareh, just before I left.
Q. March, 1935?
A. Yes.
Q. And you wrote to Dr. Howe in Cl1a.pel HilH
A. Yes.
Q. To ask Dr. How(~ to iufroduce )ron to lVIr. Bar.bed
A. He wrote a letter of h1trodndi011 for me to Mr. Barber.
Q. Yes, Ma 'am. How did you know about Mr. Barbed
A. Only throngl1 talking· to Dr. HowC1 a.bout it at tl1e time
be spent tl1e day in New York.
Q. I believe 1\fr. Barber was the attorney who represented
Dr. Howe in Little Rock. ,va~ he not·?
A. Yes, he was.
Q. And be made nrraugeme11ts witl1 1'f r. Barber to represent vou?
A. ·He did not.
Q. Did he not f
A. Oh. no.
Q. Do you remember what clay you left Durham in .June
1

of 1935?
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.A. No, I cannot remember the date.
A. (,Continued) It was around the 12th or the
13th.
Q. But at any ra.te you wired from Durham to Dr. Howe
in care of Mr. Barber at Little Rock, Arkansas, the exact
hour of your arrival in :Memphis, Tennessee t
A. Yes.
Q. A.nd your purpose in going to Little Rock was to obtain a divorce from Mr. Percy Eason f
A. Yes.
Q. A.nd Dr. Howe, as I understand it, met you in Memphis Y
A. Yes.
Q. And in your wire did you request him to meet you in
:?\Iempbis 1
A. Yes, I think I did.
Q. Yes, l\Ia'am. And from Memphis Dr. Howe. took you to
Little Rock ?
A. Yes.
Q. And did he introduce you to Mr. Barber f
A. Yes, he did.
Q. Aud did you file a divorce suit against Mr. Eason
through Mr. Barber 1
A.. Yes. Mr. Barber.
Q. Now, Mr. Eason instituted a divorce action for you-I
mean 1\fr. Bauhcr instituted a divorce aet.ion for you in Little
Rock?
A. Yes.
.
Q. vYas Dr. Howe there at the time be instituted the action 1
pag·e 904 ~ A. I do not quite know what you mean. Do
yon mean was he in the room or was he in Little
Rock?
Q. Did he go to Mr. Barber's office with you?
A. No.
Q. Did he introduce you to Mr. Barber?
A. He onlv introduced me to Mr. Barber. He never went
to Mr. Barber's office with me after introducing him.
Q. I will ask you if Dr. Howe did not make the financial
arrani(ements with :Mr. Barber for you to obtain a divorce
from Mr. Eason?
A. The :financial a JTang·ements?
Q. Yes, Ma 'am.
·
A. No, absolutely not.
Q. Did you lmve a finnnefol ~ett1ement with your husband,
Mr. Eason?

page 903 ~
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A. No, I did not.
Q. Did you have any agreement with him 1
A. No.
Q. Didn't Mr. Eason agree to your obtaining the divorce
in Little Rock?
A. Oh, yes.
Q. I hand you what purports to be the divorce record in
the case of Ethel C. Eason versus Percy B. Eason and ask
you to examine this and see if this is not a correct copy of
your divorce proceedings in Little Rock.
page 905 ~ A. Well, I would have to read this at my
leisure and to go over it very carefully. It is
very voluminous, just to look at it now and swear that it is
correct.
Q. All rig-ht, take a look at it. We will wait on you.
A. I mean, it will take quite a time.
Q. That is what we are here for.
Note: ·witness looks over papers.
Now, I ask you, lfrs. Eason, if this is your record of
divorce action at Little Rock?
I think that is the correc.t record.
What day did you start your divorce in Little Rock f
I cannot remember exact dates, Mr. Bryant.
I didn't expect that.. Did you start this action just ns
as vou g·ot to Little R.ock?
Do.yon'mean did I see 1\fr. Barber about it?
Yes.
Yes, I did.
Q. And did whatever ~fr. Barber advised you wa.s necessan"" to c.ommence your divorce proceedings as soon as you
got to Little Rock?
A. I did HS he advised me to do.
Q. Yes, Ma 'am. How l011g did you stay in Little Rock?
A. Over three months.
Q. Did :vou s1-a.y there-well, tliree montl1s-so 90 days
·
was the necessary period for residence to ohtaiu
nagc 906 ~ a. divorce, was it not?
·
·
A. I don't know. I went there to stay, and I
staved there three months.
Q. "\Vell. :rnn stayed there just long· enoug·h to obtain y·om·
divorce. did vou not?
A. Yes. ·
q. You left as soon as your divorce was granted?
Q.
vour
· A.
Q.
A.
Q.
soon
A.
Q.
A.
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A. Yes.
Q. Or before it was granted, as a matter of fact, did you
not?
A. Yes. Yes.
Q. I believe you were in Richmond at the time you were
notified that the divorce had been granted, were you not¥
A. Yes, I was.
Q. Now, during· the time you were living in Little Rock
you lived at the Albert Pike Hotel, did you not?
A. Yes.
Q. And except for the time when you say you were in the
hospital you were living all the time in the Albert Pike Hotel f
A. Yes.
Q. Dr. Howe stayed there the entire time that you were
in Little Rock, did he not?
A. Yon mean he stayed in Little Rock¥
Q. That is rig·ht.
A. Yes.
Q. He carried you to Little Rock¥
A. Yes.
page 907 ~
Q. And you saw him every day that you were
there?
A. Yes.
Q. And 8ometimes more frequently than once a day, did
vou not?
· A. Yes.
Q. Did you eat yom meals with him?
A. Not for breakfast. I had luncheons and dinners with
him.
Q. Yes, Ma 'am. And where was Dr. Howe staying· during·
that time?
A. I do not remember the number of his house. I know it
was on either Louisiana Avenue or Louisiana. Street.
Q. Did Dr. Howe come to vour room at the Albert Pike
Hotel every da;v that you we"'re staying in the Albert Pike
Hotel in Little Rock?
A. No.
0. How manv davs did he miss¥
A. He never· cam·e at all until aft.er I had gone to the hospital.
0. Do you remember when you went to the hospital?
A. I do not.
0. After yon went to tl1e hospital and then returned to tl-.e
Alhcrt Pike Hotel, he then came to your room every day,
did he not?
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A.. Ye5~ every morning.
Q. .And did he not come at othel' times during the day too?
.A. No, he did not.
Q. You mean there never was a time when he
pag-e 908 } came except in the morning7
.A.. There was one time that he came in the
afternoon, when Mr. Barber was coming for a social visit.
"\Ve had a cocktail and visited together. They came together,
I think. I don't remember.
Q. .All right. Now, after you had lived in Little .Uock for
the requisite time to obtain a divorce, you of course left
Li tile Rock f
A. Yes, I came to visit my son.
Q. ·where?
A. ln Richmond. I first went to Raleigh.
(J. You mean your son was living in Richmond?
A. No, he was in North Carolina. at the time. He was in
Chapel Hill. He was taking summer work.
Q. Did Dr. Howe leave Little Rock the same day tI1at you
left Little R-Ock?
A. Yes.
Q. Did you leave together?
A. Yes.
Q. "\Vhere clid you go?
A. I do not remember where we went the first day. We
came rig·ht through Tennessee, to Virginia.
Q. Do I understand-?
A. I tllink the first day was at Nash ville.
Q. And the second day?
A. I think it was KnoA'Ville.
page 909 ~
Q. And the third da.yf
A. Danville, I think.
Q. And the fourth day?
A. ·we went to Raleigh.
Q. And then from Raleigh-how long· did you stay in
Raleigh¥
A. Just over-I think a nig·ht or w·eek-encl; I cannot. remember.
Q. ,v11ere did you stay in Raleigh?
A. At the Ralei?"h Hotel; isn't that the name of it.?
Q. There are several.
A. The Hotel Raleigh f
Q. Sir Walter Hotel T
A. Sir Walter Hotel; that is it.
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Q. Sir alter Hotel in Raleigh, North Carolina. Where
<lid Dr. Howe stay?
A. I don't know. I think at the other hotel, whatever the
name of it is.
Q. An<l then did you both come to Richmond~
A. Yes.
Q. Do I understand you to say now that Dr. Howe left
Little Rock with you and that you and Dr. Howe together
traveled by automobile from Little Rock to Raleigh ?
A. Yes.
Q. And that after you had spent some time in Raleigh, the
exact length of which you do not now know, you and Dr.
Howe then came to Richmond together f
page 910 ~
A. Yes.
Q. ,vhere did you g·o when you came to Rich.
mond?
A. To the William Byrd Hotel.
Q. What day did you reach Richmond?
A. I cannot tell you dates; I don't remember.
Q. ·where were you when advised that your divorce had
been granted from Mr. Ea.son?
A. At the ·wmia.m Byrd Hotel.
Q. How long- had you been in Richmond when you were
advi8ed that it had been granted f
A. I cannot tell vou the exact number of days. It may have
been a week. It. nia.v have been two weeks. ·
Q. "'Were you notified by Mr. Barber?
A. Yes.
Q. ,Yhere was Dr. Howe staying during tl1at time?
A. At. the ·willinm Bvrd Hotel
Q. And you say t.hat. is the hotel where you were staying?
A. Yes.
Q. Did you and Dr. Howe l1ave a marriage ceremony performed!
A. Yes.
Q. When?
A. On the 11th of Octobe1·.
Q. How docs that correspond with the date when you received tbc notice tlrnt :vour divorce dec.ree had been grantecl?
A. I think it was a couple of days after. I
pag·e 911 ~ tl1ink the clivorce was granted ·on the 9th. I am
not sure of dates.
Q. Yes, Ma'am.
A. I would lrnvc to 1·efer to t11e records.
0

L
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Q. ·wen, have you anything, any record with you to which
you could refer to give me that information?
A. No.
Q. But within two days after you had been notified that
your divorce from Mr. Eason had been granted, you and Dr.
Howe, you say, performed a marriage ceremonyA. Yes.
Q. -here in Richmond f
A. Yes.
Q. ·where did you live after that?
A. At the William Byrd Hotel.
Q. Continued to live there how long?
A. Until the apartment was ready, some time in November, I think.
Q. Do you mean tha.t you had previously made ar1~angements for an apartment?
A. Yes, we made arrang·ements for ·an apartment.
Q. Did you make those arrangements ,before you came to
Ricbmondf
A. No.
Q. As soon as you got here?
A. No.
Q. How long after you got here did you make
page 912 ~ the arrangements? For the apartment?
A. I cannot tell vou the exact date.
Q. Where did vou live-? ~
A. It was s]10rtly before the decree was granted.
Q. You nrnde arrangements before your divorce decree?
A. We looked for apartments.
Q. Yes, l\f a 'am. You a11d Dr. Howe had, of course, discussed maniag-e some time hefo1·e that, ]1acl you not?
A. Ref 01·e ,v110n?
Q. Before you came to Richmond.
A. vV c bad discuRsed it on the trip east., yes.
Q. Yes, 1\fo 'am. Do you mean to tell us now that you had
never on any occasion discussed marriage with Dr. Howe
before your trip em;t from Litt]e Rock, Arkansas J
A. I discussed it in .Arkansas, at the very encl of the term.
Q. Yes, Ma 'am. Aud n~ver bHfore that" had you and Dr.
Howe or either ·of you discussed with the other any (Jucstion of marriage?
A. No.
0. ·where did ;vou take :vour apartment in Richmond?
A. At 2236 Monument. Avenue.
Q. Did you have a telephone?
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A. Yes.
Q. Did you have that listed 7
A. No. I have never had a telephone listed in my life.
Q. \Vho kept from having the telephone numpage 913 ~ ber listed, you or Dr. Howe f
A. Why, I never had had one listed.
Q. I understand that, but at whose request was the 'p4one
number not listed f
A. That was not-it was at no one's request. It was simply tha.t I had never had them listed.
Q. I want to definitely get now the date of your marriage.
I mean, fixing· the year. You say it was October 11th; of
what year?
A. 1935.
Q. 1935. Don't you know that when you take a telephone
in Richmond that the numbe1~ is listed unless you specifically
request that it not be listed f
A. Oh, yes.
Q. All rig-ht. Aud now which one of you requested that
the 'phone number not be listed 7
A. I cannot remember, lVIr.Q. You don't remember whether it was you or Dr. Howe?
A. No. I was probably the one.
Q. Vl ell, clou 't you know that you were the one f
A. No.
Q. Dou 't you know that you requested them not to put
the 'phone number in the book Y
A. No. I can't-I can't swear to that.
Q. If you were probably the one, why did you
pag;c 914 ~ request them not to list the 'phone number7
A. Because I had never bad a listed telephone
·in my life.
Q. ·vvellA. In N cw York all my telephones, all my telephone numbers were unlisted. I never had a listed telephone.
Q. Why did you not have this one in Richmond f Why did
von reouest them not to list the one here in Richmond t
· A. Because I had alwavs done that.
Q. And tl1a t is the onlj. . reason that you can giv~.,
A. Absolutely.
Q. I ask you· if there was not an effort to keep your marriaQ.·e secret?
A. No.
Q. I ask you if your own son for a while after your mar-
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riag-e did not continue to write-didn't write you as Mrs.
Eason?
A. Yes.
Q. Did he know that you were married?
A. No--I don't know; he didn't write to me as Mrs. Eason,
no, I don't think he did.
Q. I ask you if you do not know as a faet that he did address you as :Mrs. Eason?
A. No, not as a fact; I can't say tba.t I do. In fact, I am
sure he did not.
Q. Mr. Barber addressed you as !frs. Eason, did he noU
.A. Not after I was married, no.
Q. Did you notify him of your marriage?
page 915 } A. Yes, immediately.
Q. Did you notify anyone -else?
A. Yes, I notified my son. Of course be knew it beforehand.
Q. Did you notify anyone else?
A. Yes, I notified the peo11le in the William Byrd Hotel.
We notified Sutton & Company, from whom we rented.
Q. And who else?
A. I cannot think of anyone else.
(). You did not notify anyone in Chapel Hill~ did you?
A. No.
Q. Now, after you left Little Hock--or at the time you
left Little Rock your son was in school at Chapel Hill?
A. Yes.
Q. You didn't. go back to Chapel Hill?
A. No.
Q. You avoided that?
A. Not. necessarily· avoided it, no.
Q. I ask you if yon did not purposely avoid goin~ back
to (;]rnpel Hill?
A. No, we did not. No. we did not.
Q. You didn't tell anyone you were coming back to North
f\t rolina, then, did you T
A. No, tl1ere Wfl8 nol)odv tller() tlrnt was interesteu.
Q. Yes, Ma'am. You had >rour so11 meet you in Raleigh,
did vou not?
page 916 ~ Q.· And I believe you had him meet you in
Durham wl1en vou eame to Durlrnm before vou
we11t to Little Rock?
·
·
A. Yes. J coulcln 't u·et in t.hP. Carolina Inn. Thev were
C"rowded. Even hii;; room had been filled nn with a~ extra
bed, an ext.ra hoy, to take care of commencement exercises.
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I had tried, yes, to g·et into the Carolina Inn. I had written.
Q. You didn't try to g·et into it after you left Little Rock
and came back, did you Y
A. No.
Q. I ask you if you did not make arrangements to have
any mail forwarded through some one particular person.
A. You mean whether I did?
Q. Yes, Ma'am. In reference to any mail coming to either
you or Dr. Howe.
A. No, I did not.
Q .. I believe you got your divorce from Mr. Eason on the
g-rotmd that he drank, did you not 1
A. Yes.
Q. When did you determine to get your divorce from Mr.
Eason¥
A. ,vhen I went out to Arkansas.
Q. Ma'ami
A. Before I went out to Arkansas.
Q. When!
A. Shortly before; about March.
page 917 ~
Q. About 1'viarch f You testified in getting
your divorce that that had been going on for
about 10 years, dicln 't you?
A. Yes, it had.
Q. Mr. Eason was supporting you all of that time, though,
was he not!
A. Yes.
Q. And I believe you aH lived in the same apartment togetl1er until the time you left to go to Little Rock t
A. Yes, we did. Yes.
Q. Why did you not get your divorce in New York?
A. I think the divorce laws in New York call for adultery,
and Mr. Eason was true to me, I think, in tlmt way.
Q. You never intended to live in Arkansas, did you?
A. Yes. I did.
Q. You mean to say now that before you went to Arkansas
you intended to make Arkansas your permanent home f
A. I had thought very seriously of it.
Q. I am askinp; you nowA. Yes.
Q. -if you intended to make Arkansas your permanent
residence!
A. Yes, I did. Tlrnt w·as one of the main points in choosing Arkansas.
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Q. ·what part of Arkansas did you find so attractive as
to cause you to intend to make that your permanent residence?
page 918 ~ A. Hot Springs.
Q. Hot Springs f Did you ever go to Hot
Springs?
A. Yes.
Q. Had you ever been there before?
A. No.
Q. But from what you had read about Hot Springs you
had determined to make that your permanent residence?
A. I had had friends who went to Hot Springs and told
me a lot about it.
Q. vVell, from what your friends told you a,bout it?
A. Yes.
Q. You ,vent to Arkansas for the purpose of making Hot
Springs, Arkansas, your permanent residence?
A. I thought it would be a very attractive point in Arkansas, yes.
Q. And how long had you been in Arkansas before you
made a trip over to Hot Springs?
A. I don't remember.
Q. Oh, about how longf
A. A couple of weeks, I should say.
Q. And how many times did you go there?
A. Once.
Q. Once?
A. Yes.
Q. And f01· what part of a day did yon go to Hot Springs?
Q. A full day1 What time in the morning did
page 919 ~ you get there?
A. Oh, perhaps around eleven o'clock.
Q. And ,·vlrnt time did you leave there?
A. At four.
Q. At four; and who took you there?
A. Dr. Howe.
Q. And who broug·ht you back?
A.. Dr. Howe.
Q. A11d during· that space of five hours you determined
them to forsake your intention to make Hot Spring·s, Arlrn.nsas. your permanent residenc.e 1
A. No. it ·was not during that time that I decided to-I
,lecide<l to make Arkansas my permanent residence.
0. Well, I understood you to st.ate that you intended to
make-
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A. No, that is just one of the places that was under consideration in my mind; I had my boy to think about; there
were business circumstances to be considered.
Q. Your boy had never been to Arkansas, had he¥
A. No, I know he has not.
Q. Never been to Hot Springs, has he?
A. No, no, he has not.
Q. Have you ever been back to this place, to your adopted
residence in Ar1mnsas l
A. I have not.
Q. Have you any intention of going back there?
A. Yes, I would like to g·o. I would like to take
page 920 ~ my son back there some time.
Q. To live there permanently Y
A. I could be very happy there, yes.
Q. Do you have any plans to that effect now f
A. No, I have not any now.
·
Q. I presume you were persuaded by Dr. Howe not to make
Arkansas your permanent home f Is that right?
A. No, I was not persuaded by him.
Q. You testified about a so-called "shipwreck party'' i.u
Chapel Hill. \¥hat year was that, and what month?
A. It was in March, I think, the end of March, 1934.
Q. I understand you to say that Mr. and Mrs. Harland
were there.
A. Yes.
Q. Mr. Harland is a member of the Department of Archaeology?
A. Yes.
Q. :M:r. and Mrs. Paul Green were there?
A. Yes.
Q. :M:r. and Mrs. ~,red McCall?
A. Yes.
Q. Do you remember Mr. and Mrs. Burlage being there?
A. I can not say I remember them at all. I don't kn°'·v;
they might have been there. I didn't know them very well.
I don't know that they were there. If they were,
pag·e 921 ~ they just didn !t register.
Q. Now, do you know !frs. Burlage!
A. No, I do not.
Q. So as far as you know she might have been there!
A. She might have been. I don't remember her at all.
Q. Now, I understand you to say there was quite a bit of
drinking at the party Y
A. There was.
0
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Q. Did anyone become intoxicated 1

A. Yes, I think you would call it intoxication.
Q. All right, now, name the names now of thos~ who became intoxicated.
A. Well, I think Paul Green was pretty mueh underQ. All right, nowA. I don't mean by that that he was lying on the floor, but
he had taken enough to loosen him to the point of telling some
very, very risque stories.
Q. All right. Now, who else was intoxicated?
A. I won't put it in "intoxication", Mr. Bryant.
Q. I understood you to say that tl1ere was some very heavy
drinking there.
.A. There was some very heavy drinking there.
Q. All right. Tell me who was drinking?
A. Mr. Fred McCall had been drinking heavily; I should say
so from the stories he told. I should hope that
pag·e 922 ~ he would be to listen to those stories.
Q. All right. That is Mr. Fred McCall, is it
not?
A. Yes.
Q. Now, who else besides Mr. Fred McCall was drinking
heavily?
A. Mr. Bryant, I can not answer that question honestly,
because I clidn 't spend my evening in the latchen with them.
Margaret Howe was in the kitchen while they were drinking,
and I think if you would ask her and she would answer you
honestly she could give you more direct answers to that than
I can.
Q. I will ask her later.
A. I simply saw the result of it.
Q. ,vhat result did you see, now?
A. The stories, the kind of stories that were told.
Q. All right, "'Who was telling these stories?
A. Paul Green and M:r. McCall.
Q. And who else f
A. I could not name tlie other men; I don't know the men
there, Mr. Bryant, well enough to tell you who they were.
Q. All right. Now, what else did you see at the party,
now, that was so repulsive to you?
A. That was enough.
Q. Well, what else, I mean?
A. That was all.
Q. That was all? In other words, two men told
page 923 ~ some stories that you say were risque f
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.A. No, there were more than two, !fr. Bryant.
Q. How many others f
A. I can not remember. I can not remember their names.
Q. \Vell, some of the men-°l
A. It was just general conversation. One person would
tell a story, then another man would tell oue. I was so embarrassed most of the time that I didn't even look at them.
I couldn ''t tell you who was telling· them outside of the two
that I have already named. Fred Mc.Call and Paul Green.
Q. Well, some of the men told these risque stories·~
A. Yes ..
Q. Did any of the women tell any risque stories!
A. Not that I remember.
Q. Yes, Ma'am. Do you remember Mr. Harland!
A. Yes.
Q. ,vas he drinking!
A. I don't know. I wasn't in the kitchen during the evening.
Q. "\Vas he telling any of the stories f
A. I think he did, but I am not sure.
Q. Now, let me ask you this : Were the wives of these men
present1
A. Yes.
Q. Did yon do any drinking or not f
A. No.
page 924 ~
Q. Not at all f
A. No, I did not.
Q. Had absolutely nothing at all 1
A. Absolutely nothing that night.
Q. Do you mean to say that you did not drink?
A. No, I did not.
Q. I don't mean that night but at any time. ·
A. Oh, yes. I had a cocktail before dinner every night.
Q. Yes, Ma'am.
A. "\Vhen I l1ad dinner with lVfrs. Howe.
Q. And you would haYe a night cap before you would go
home, would you not f
A. Well, yes, I would.
Q. And Dr. Howe would have one, would he not?
A. Yes, he did.
Q. Yes, l\fa 'am. Now, let me aRk you if it ii:; not a fact tliat
you got some whisky out yourself tlia.t night and put it in
the kitchen?
A. l\f r. Bryant, that is ahBolutely untrue. I did not.
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Q. And I ask you if it is not a fact that Mrs. Margaret
Howe tried to hide it on several occasions and put it out of
sightf
A. What do you mean ?
Q. I mean just what I say. Didn't you get the whisky out
and didn't Mrs. Margaret Howepage 925 }- A. Never.
Q. -did she not· try to hide it¥
A. No, l\fr. Bryant, that is not true.
Q. And put it out of sight?
A. No, that is not true.
Q. I ask you if you and Dr. Howe together did not get it,
or if Dr. Howe did not get the whisky out and if he didn't
hand it to you¥
A. He did not, emphatically.
Q. .And if you and Dr. Howe did not have a drink together 1
A. vVe did not.
Q. While Mrs. Howe was still upstairs 1
A. No, we did not, Mr. Bryant. We didn't have a drink
that night.
1

Mr. Mays: I might say for the convenience of opposing
counsel iq. their frequent conferences that we have 110 objections to.,.both of them asking· questions. It might save a lot

.

Bryant: Just let that g·o in the record, please.
Note: At this point an adjournment was taken until 2 :00
P.M.
M:r. Peyton: Mr. Mays, you said you didn't object if we
both asked questions. We think it would f a.cilitate matters if
I asked some questions. I have made some notes,
page 926 ~ and we could get along· a little faster that way.
Mr. Mays: We have no object.ion at all. Some
of the questions may prove objectionable, but you won'tM:r. Peyton: Well, I am not going to restrict you in your
objections.
Mr. 1\fays : I am sure you won't.
J\fr. Pcvton: I know we will not he able to restrict vou even
if we waiited to do so.
··
Mr. Mays: Are you going to ask the remaining questions?
Mr. Peyton: Yes.
Mr. Mays: Well, we arc here for a long time, then.
1
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By :Mr. Peyton:
Q. Mrs. Howe, I understood you to state that at this party
known as the ''shipwreck" party that you have referred to
as being so disgracefulMr. Mays: I think you are putting· terms in her mouth,
aren't you 1
Mr. Peyton: \Vell, it was very much to that effect.

Q. Neither you nor Dr. Howe took any drink!
A. No.
Q. Neither precedipg nor during that party¥
A. No.
Q. What is the name of that man-Then if Mrs. Burlage,
who was present at the party and before the
page 927 ~ guests arrived, will testify that you and Dr. Howe
got out a jar of whisky and took it into the pantry
or kitchen and had one or more drinks together before Mrs.
Howe arrived from upstairs, she is mistaken?
A. I should consider that manufactured testimony, Mr.
Peyton.
Q. Well, then, I understand that you positively deny that
you took any such drink?
A. Yes. I have no recollection of taking any drink at that
party with anyone.
Q. Then if Mrs. Burlage, who was there, should testify
that-if Mrs. Burlage states that she took the jar away at
Mrs. Howe's request and hid it, and it was afterwards discovered by some of the guests without her knowledge and
ag·ainst her wishes, then you still adhere to the idea that Mrs.
Howe brought on this drinking· at this party?
A. Yes, I do.
Q. I understood you to say that you were the last guest to
leave the party that night?
A. Yes, I think I was.
Q. Then if Dr. Harland and Mrs. Harland and Mrs. Burlage and Mr. Burlage and other guests state and will testify
that you left with Dr. Howe without telling either Mrs. Howe
or any of the guests good-night at ten o'clock and before any
of the other g·uests left, will you still say tliat you were the
last g·uest to leave?
page 928 ~ A. Yes, I will. My recollection isQ. And that that testimony will also be manufactured f
A. No, I should say they are absolutely mistaken, that they
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do not remember. I remember because Mrs. Howe begged
me to remain until they had all gone.
Q. Then, Mrs. Howe, I am asking you this question because I just want you to refresh your memory and see if you
can recall back the fact and see if you are not mistaken in
view of the-A. Yes.
Q. -statements that have been made and will be made by
these witnesses.
A. My honest opinion and my honest recollection is that I
was the last one to leave that house.
Q. In spite of the fact that it has been a matter of comment among nearly all of the guests, the strangeness of the
departure of both you and Dr. Howe without telling anyone
g·ood-night and driving off and leaving the other guests
there-Mr. Mays: Just a moment, please. There is no evidence
about the comment of the other guests. There may be some
evidence to be put in the record later, but there is no evidence
here now.

Q. I say, in spite of the fact that that is a matter of comment and will be testified toMr. Mays: Well, it may be testified to, but it
certainly is not now a matter of comment. I
think you had better frame your question differently.
Mr. Peyton: I withdraw that. .Just cut all that out.
page 929 }

Q. Mrs. Howe, if it is a fact that these witnesses and other
witnesses who were present at the party will testify that it
was a matter of great comment that Dr. Howe, the host, and
you, with guestR at this party, leaving· without telling the
hostess or any of the other guests good-night, long· hefore
the others made their departure, will you still adhere to your
belief that you left-were the last one to leave?
A. Yes, I was the last one to leave.
Q. Last one to leave. You have spoken a good deal of Mrs.
Howe's drinking. Isn't it a fact that you, on every occasion
practically, during- tl1c many, many times that you visited and
took dinner a.t the Howe house, that you had cocktails before
dinner and after, and before leaving with Dr. Howe?
A. I always took a cocktail, yes.
Q. And more than one cocktaiH

j
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A. No.
Q. Never more than one T
A. No, because·· I had kidney trouble.
Q. It didn't prevent you from taking a cocktail
page 930 ~ before lunch and a night cap?
A. No.
Q. Isn't it a fact that frequently when you arrived Mrs.
Howe was still working in the garden and had to go upstairs
to freshen up before joining you and Dr. Howe at the cocktail hour!
A. Will you frame that question2
Note : Question read.

A. No, that is not the way it really was. She was very
often upstairs getting dressed when I came, but not frequently
in the garden.
Q. Well, frequently you and Dr. Howe started on a cocktail and went one up on her, to use the slang expression, before she joined you; isn't that a matter of facU
A. I only took one, Mr. Peyton, whenever I took it.
Q. At any rate you and Dr. HoweA. Yes.
Q. -had had this before she even joined you"?
A. Very often, because she was always late.
Q. And you had it when leavingt
A. At night, yes.
Q. So she was not the instigator of those cocktails that you
explained?
A. No, although she always offered them and told him to
serve me.
page 931 ~
Q. But you did not-Dr. Howe ·did not need any
suggestions on her part to serve you with cocktails, did he 1
A. "'\Vell, be always had her suggestions. She ran everything there.
Q. You took them, though, as you have said, when she
was-¥
A. From him 1 From him, yes, at her suggestion.
Q. When she was upstairs¥
A. I took them from him when sbe was upstairs because
she would call d?wn mid say to him: "You all go on and
take your cocktail and I will be down later.''
Q. You didn't show any inclination to decline the invitation.
did you?
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A. We did wait occasionally for her, and then she would
ask us why we had waited. She liked to drinkQ. You took them, though, nevertheless 1
A. Yes.
Q. You have spoken a number of times about Mrs. Howe's
pursuing you and showering you with attentions during the
years from 1930 to 1934, haven't you GI
A. Yes.
Q. Were those attentions unwelcome 1
A. No, I was very, very fond of her. I believed her. I
sympathized with her. She had told me a very sad story of
her married life, Mr. Peyton.
Q. I see.
page 932 ~ A. And I was wholly in sympathy with her.
Q. ·what were your feelings towards her up to
the time of your departure from .Chapel Hill in 1934¥
A. I was verv friendlv with her.
Q. Does that fully expi·ess your feelings¥
A. I was fond of her.
Q. Had your feelings changed any during that time, over
the_ period that you had known bed
A. No, not materially. I began to see where she was to
blame for a great many of the things that she had put on
Dr. Howe. I saw a lack of cooperation on her part.
Q. Then when you left in 1934 you were still very fond of
her?
A. I was fond of her, but I was annoyed with her because
of the thing that she had done at that party; she had deliberately done the thing that she had promised on her honor she
would not do.
Q. ·what thing was that f
A. Served whisky to the guests.
Q. And you still adhere to your statement that she served
- that and was responsible for that wllisky?
A. Yes, she was responsible for that whisky.
Q. I say, you are just as emphatic about that statement as
everything else that you have stated here today?
A. Yes, I am.

Mr. Mays: I do not ,vish to interrupt needpage 983 } lcssly, but I would ask counsel not to repeat these
(Jnestions six times. Let one emphatic answer
suffice. Otherwise we m:w be here indefinitely.
1\fr. Peyton: Well, col{nsel will get tl1rough during- the
course of the evening.
Mr. Mays: I trust so.
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By Mr. Peyton:
Q. Mrs. Howe, I would like for you to look at this letter and
identify it and see if that is a letter you wrote to Mrs.the plaintiff here.
Mr. Mays: May I look at it with you? We will save time.
The Witness : Yes.
Mr. Peyton: Just let her identify these also, Mr. Mays,
please.
Mr. Mays: All right, toss over the rest of them. Any more
of them?
Mr. Peyton: There is another. I am not putting all these
in evidence. I am just going to ask a few questions in ref erence to them, unless you want them. You can file them if you
want them.
Q. Mrs. Howe, have you identified these letters f Did you
identify these letters dated January 1, 1932?A. Yes, Mr. Peyton.
Q. _.Addressed to Mrs. Margaret Howe T
page 934 ~ A. Yes.
Q. This letter was written-all of these letters
I am going to refer to were written by you to Mrs. Margaret
Howe!
A. Yes.
Q. In December-on January 3rd, 1932, you addressed her
as "Margaret Darling·", did you not?
A. Yes.
Q. And you sig·ned it as "Devotedly, Ethel" f
A. Yes.

Mr. Mays: Excuse me, Mr. Peyton; I do not want to butt
into your examination, but don't you want those identified by
the reporter so that there is no question about them later?
l\ir. Peyton : If you want them to go inMr. Bryant: You mean even if you haven't filed anything,
is it your practice here to mark them for identification! We:don't usually do that, butMr. Mays: I am just suggesting that so that there won't
be any question about them.
Mr.' Peyton: Well, we will identify them by the date on
them. I thoug·ht I would do it that way, but if you want to
identify themMr. ].\fays: I thought maybe you might want or prefer to

,.
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have the reporter make his own identification
page 935 } marks on them.
Mr. Peyton: I am not going to file them. I
will just ask one line of questions on them.
Mr. Mays: I am. not asking for them to be filed, one way
or _the other, but I just want to make the record clear, if they
were going into the evidence, there might be some other letters bearing the same dates; I don't know.

By :Mr. Peyton:
Q. This letter of May 17th, 1934: Will you state whether
that was written by youf
A. Yes, it was.
Q. You addressed her as: t, My Poor Sick Girl." What
do you mean by that?
A. ' 'My dear Sick Gir1. ''
Q. '' My dear Sick Gir1. ''
A. Well, it must have been in answer to a letter telling
me she was ill.
Q. Isn't it a fact that she was ill and under the doctor's
care during the last year or two that you visited her in
Chapel Hill?
A. No, I do not think it was that long, Mr. Peyton.
Q. How long· was it, then?
A. Well, I do not remember that she was under the doctor's care any length of time. She was complaining of neuritis to me, but I couldn't say now that she was under tlw
doctor's care.
page 936 } Q. Didn't you know that she was feeling· very
badly during all of the 1.934 visit, spring of 1934?
A. I knew she was very nervous because she was over·working at the Dogwood Festival; appeared nervous and just
on edge.
Q. Wasn't she also sick?
A. She worked every day. She didn't seem sick to me outside of being extremely nervous.
Q. The only explanation for writing her in this way is
that you might have gotten a letter from her saying she was
sickf
A. Yes, or saying that she was worn out nervously, because she kept talking about being worn out with the work
of the Dogwood Festival.
Mr. Peyton: I would like to have Mrs. Howe identify this
and file this in the record, please.
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Note: Letter dated April 22, 1934, to Mrs. Margaret Howe,
marked '' Exhibit E. ·C. H. No. 5'' and filed in evidence.
Letter dated August 21, 1934, to Mrs. Margaret Howe-,
marked "Exhibit E. C. H. No. 6" and filed in evidence.
By l\fr. Peyton:
Q. Here is a letter dated January 13, 1933, which purports
to be written by you to Mrs. Margaret Howe from Miami
Beach, postmarked January 13th, 1933. Please
page 937 ~ examine and see whether that is a letter from you
to her, and if so, file it with your deposition.
Note: Witness examines letter.
Q. ·wm you just answer the question Y
A. 1Yhat is the question 1

Note : Question read.
A. Yes, it is.
Note: Letter referred to marked "Exhibit E. C. H. No.
7 '' and filed in evidence.

Q. Is it not a fact that all of the letters written by you to
Mrs. Howe dming the years 1932, 1933 and 1934 were addressed in very affectionate terms 7

A. Yes.
Q. Did you feel that affection for her that those letters indicated?
A. Yes.
Q. Did you ever visit the home of Mrs. Howe at Chapel Hi11
during· her absence from home with Dr. Howe?
A. No.
Q. Are you sure that you did not visit his home on two
different occasions and go into the house with him?
A. No.
Q. During her abs~ncm J
A. No. I went into the l10use once with him when she was
in Carolina, South Carolina, with my son. We
page 938 ~ stayed just about 15 minutes to look at the portraits of his ancestors and left.
Q. And you are certain that you never went in with him
alone on two different occasions!
A. Never, no.
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Q. Did you ever during these tisits to North Carolina. permit Dr. Howe to embrace vou or show anv other evidence~ of
endearment¥
·
.,
A. No, I did not.
Q. Are you certain of that also?
A. Yes.
Q. Don't you recall that on one occasion when Mrs. Howe
was not in the room that the servant came into the room and
found you and Dr. Howe with his arm around you and kiss.
ingf
A. No, that is absolutely untrue.
Q. And you deny that!
A. I do deny that most emphatically.
Q. Did you know Mrs. Cotton, who used to stay-lived at
the Carolina Inn for several years¥
A. I knew her slig·htly.
Q. You knew that she was stopping or living at the Carolina during 1933 and 1934 f
A. No, I don't think she was living there.
Q. Living in Chapel Hill t
A. Yes, she ,,rns living in Chapel Hill.
page 939 ~
Q. And very frequently in the hotel, Chapel
Hill Inn, Carolina Inn?
·
A. I did not see her in the hotel frequently.
Q. Isn't it a fact that during 1933 and 1934 Dr. Howe was
in the hotel, coming in and out of the hotel, morning, noon
and night, to see you f
A. No, that is not true.
Q. That he was noH
A. No.
Q. That if Mrs. Cotton will testify that she. saw you on
many, many occasions, at all hours of the day and night, with
him or coming in with him or leaving with him, that sl1e is
incorrectf
A. She might have seen me with him many times. I was
with him many times; sometimes in the morning, sometimes iu
the afternoon, _and sometimes at nig·ht; but never every day,
morning, noon and night, as you stated it.
Q. Isn't it a fact that he was in the hotel one or more time:;:
every day during the time of your visits 1 Or stays at Chapel
Hill, during the last two years, 1933 and 1934?
A. He would come to get me and take me to his home, l)eca use it was too far to walk, but he wasn't there as a visitor.
I mean.
Q. And when he was there in the morning and in the after-
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noon before, what was the occasion for his visits
page 940 ~ then?
A. He didn't come in the morning or afternoon
unless it was just to take me on an errand, or to come in the
late morning to take me to his home for luncheon.
Q. Isn't it true that during· 1932, 1933, and 1934, that you
visited Chapel Hill on a number of occasions and for rather
lengthy visits there and stayed at the Chapel Inn-Carolina
Inn?
A. I would not call the visits lengthy. They ran from sometimes maybe ten days to two weeks.
Q. Well, weren't they sometimes longer than that?
A. I say that they were no long·er than tha~the first year,
yes, because my son was very ill that first year.
Q. I mentioned 1932, 1933, and 1934.
A. No, I don't think they were long·er than two weeks. It
may have been three; I doubt it.
Q. During each of these visits that you paid to Chapel Hill,
isn't it true that practically every night you took dinner at
the Howe home unless you went out with them elsewhere f
A. Yes, abnost every night.
Q. I believe you testified that Dr. Howe always drove you
home?
A. Yes.
Q. What time did you usually leave their home?
A. At different times. N e~er before eleven or eleventhirty; sometimes later. It has been as ]ate as twelve-thirty.
Q. Are you sure that you did not very often
page 941 ~ leave at ten 1
A. No, we did not.
Q. Isn't it true that after leaving the home with him, very
often you took leng·tby drives with Dr. Howe and he would
not get home until-very often until two o'clock in the
morning·¥
A. No, that is not true.
Q. It is not?
A. No, it is not.
Q. You are sure of thaU
A. Yes.
Q. Is it true that after taking the night caps that you have
mentioned, that you sometimes told Dr. Howe that he would
have to drive you, take you for quite a drive, long drive, in
order that you could get over the effects of the drink before
you went back to the hotel?
· A. That was Mrs. Howe's suggestion.
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Q. Didn't you make thaU
A. No.
Q. Mrs. Howe suggested-! In what way did Mrs. Howe
make this suggestion 1
A. She would tell him to take me for a little ride before
taking me back.
Q. I want to go back where Mrs. Howe is finding the reference: You stated that you did not-that positively that Dr.
Howe did not take drives and return home from
page 942 ~ these drives after two o'clock. ·wm you state
that he did not frequently or practically always
return home considerably after midnight 1
A. It was not always after midnight. It was very often
after midnight. Yes, sometimes we didn't leave his house-I
remember one night particularly we talked until one o'clock.
So then it would certainly be one-thirty before he could return home.
Q. But on the nights on which you left at eleven, isn't it a
fact that it would be-always be two or three hours before
he would return?
A. No, that is not true.
Q. Now, going back to the quest.ion of the night cap, don't
you recall using this expression on more than one occasion:
'' George, I am too drunk to go to the Inn yet. I am feeling·
those drinks too much. You will just have to drive me around
until I get sober"T
A. No, that is not true.
Q. You are positive you never made such a statement?
A. lam.
Q. Mrs. Howe, when did you hear of Dr. Howe's divorce?
A. When he wrote to us in October.
Q. Did you ever write to Mrs. Margaret Howe expressing
sympathy with her about this unfortunate affair?
A. I do not think I did, because I was so hurt
pag·e 943 } over her summer sum.mer letters that ignored my
son's illness; I don't think I ever wrote to her
again after those summer letters.
Q. Then I understand that althoug11 you Jmd had the most
intimate friendship with Mrs. Howe over a period of a numher of years and had partaken of her hospitality naturally
during your many visits to Chapel Hill, that you did not write
to express any sympathy or try to give comfort to her in this
time of her distress f
A. No, Mr. Peyton, I did not try to comfort her because
she offered me no comfort when my son became paralyzed.
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She never even mentioned it in her letters. Her letters were
so wholly selfish.
Q. Do you. know when you wrote her that your son was
paralyzed?
A. Some time during the summer. I don't know exactly
the day.
Q. Of what year?
A. Of 1934.
Q. "\Vasn't'it in August of 1934?
A. Well, he was sick all summer. The paralysis-I don 1t
remember the day, just exactly the day it hit him.
Q. And don't you know that Mrs. Howe received a letter
from Dr. Howe at almost the identical time informing her
for the first time that he contemplated a divorce, getting a
divorce in Arkansas f
A. I do not know what Dr. Howe wrote to Mrs. Howr.
Q. \¥ ell, if it is a fact that she had received such
page 944 ~ n letter approximately at the same time, would
you think that. she was very much to blame for
not condoling- with you in the sickness of your son 1
A. Yes, M 1'. Peyton, when the illness meant a paralyzed
bov.
Q. Didn't you in your letter state that he was getting Etll
right and that he would not be lame after a fe,v months?
A. But he is lame. I do not remember stating that he would
not be lame. I might have stated that I hoped he would not.
But he is lame.
Q. Didn't you state that he would have to wear a brace or
something to streng·then his leg for about three months, and
that you had assurance that after that time his leg would
streng-then, that he would not be affected in his walk?
A. I might have done tliat, because that was what I hoped.
But that is not what developed.
Q. So Mrs. Howe's failure during this distressing period
to write and tell vou she was sorrv that vour son had had
this paralysis and was 1·ecovering ~ from it you think exonerated you from writing to a friend of many years from wl10m
you had received the greatest amount of hospitality at a timo
that meant tl1e hl'eak-up of her whole marital life?
A. 1\fay I take tlmt oue8tion in sections? There is so mnc11
of it, 1\fr. Peyton. "\Vi11 yon ask me the first part of it?
Q. .Tust f--trikc that out. I will cut it down. Out
page 945 ~ the :wl10Ie thing· out. In this letter in wl1ich you
told Mrs. Howe of your son's illness you stated
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that he was recovering and you were informed that he would
not suffer any serious consequences, didn't you f
A. I do not know that I said that, Mr. Peyton. I might
have said that I hoped he would not.
Q. If it is a matter of fact that Mrs. Howe-I think I have
asked you that, that if Mrs. Howe at the time of the receipt
of this letter or about the time of the receipt of this letter had
just learned of the pending suit in Arkansas brought by Dr.
Howe for a divorce, don't you think that her divorce, her distress and the divorce with w'hicb she was confronted, would
have excused her from ,vriting you during that period f
A. No, Mr. Peyton, I do not, because her distress over Dr.
Howe and his divorce had g·one on for many years. She told
me herself when I first met her she was either going to commit suicide or divorce him again, leave him again and divorce him. That was what she told me the very first part of
the time I knew her. She said she had reached the end of
her rope with him. So that that was an old story to me, because she had told me many, many times.
Q. And you thought that she would welcome this divorce,
did you 1
A. No, I don't think that she welcomed it.
Q. Then why didn't you feel, regardless of
pap;e 946 ~ tllat, that you should have written to express
Rome sympathy to her in her great distress?
A. Mr. Peyton, there isn't anything that comes before
your child when he is ill. Other people's troubles, I don't
care bow close they a.re to you, if they don't, even if you
give credit for the years of friendship that we have had,
write and say they were sorry, a.nd ask some questions about
him, I don't think you would be very a.pt to care much what
happened to them. I lost interest in her at that time.
Q. Your son was practically well a.t that time!
A. He wfl 8 not.
Q. You have stated that; you so stated in your letter.
A. I have always tried to he optimistic, Mr. Peyton, about
aJl illnesHeS.
Q. And yet you state-speak of her cruelty and her m1kh1dncss to you aft.er she learned that your son had been
sick nncl was g·etting along all right, and yet you are unwilJing· to admit that you failed her in her time of great need,
aren't you f
A. I don't think I failed her in her timeQ. Do you mean to say that not writing a letter of sympathy after a1l the hospitality and all of the friendship that
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you had, and that she had shown you, and all the friendship
you had professed for her over these four years,
page 947 ~ didn't under. common courtesy and decency call
for a letter from you to hed
.A. In the first .place, Mr.. Peyton, this thing had. gone along
so long witl1 Marg,aret, I had given her so much of my sympathy and so much of myself, that the first time I ever called
upon her for sympathy was when that boy was ill, and she
failed me then. That wasn't the first time; she was lovely
to me when I went throug·h that hysterectomy; I take that
back; she stood right by ·me and was grand to me. But the
second time, when it meant something even more to me than
my own illness, she failed me, and I lost interest in her. I
thought that her .friendship was not worth very much. Because I had listened to details of her unhappiness with Dr.
Howe until I was· tired out. from it. I had beard it through
the years. She had told me all the details of her unhappiness.
Q. Dicln 't she· ·show you every kindness and courtesy all
through these years that you had known her, and didn't she
show· your son tl1e utmost kindness during· his entire time
at Chapel Hill? .,
A. Yes. she did, Mr. Peyton, ,but all those dinners I had
bad at her house ·were more than repaid by gifts; I g·a.ve them
both f.tifts. l g-a.ve gifts .to Dr. Howe; I g·ave gifts to her.
After Dr. Ho.we was taken sick I mailed books to him, sent
,
those that .I thought would keep him occupied so
page 948 ~ t]rn t she w·ould 110t worry over him. I sent them
bothi .presents.
Q. Do you think that gifts that you make to people repay
them for. t11eir. kindness and hospitality to you and the time
tlrnt tl1ey devote to vou over a ·period of four or :five years 1
A. l had shown them the same entertainment, you know,
l\fr. Peyton.
Q. For two .weeks.
A. I took them out to dinners many, many times. I had
tlH m to the Carolina Inn for lunches many times during each
two weeks I. visited there.
Q. Bnt von inst sfatecl a little while ago that during these
yem.·i-: 1932. 1933. and 1934. you went to their home every
11fo·ht unless vou went out wit.b them somewhere else f
·A. Yes: tl1at omd1t to he modified. That is not quite as
it was. There. were some .eveningR when I took dinner-I
hacl a clin1wr once with Mrs. Cotton with Margaret Howe.
Another nig·llt I went to dinner with friends of theirs from
1
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Maine, a friend .of. theirs from Maine. I went around with
them to other places. .
.
.
Q. Your entire social life l'evolved around Dr .. and Mrs.
Howe in Chapel Hill during these years, did it not?
A. It revolved around my son and Mrs. Howe and Mrs.
Martin at the .hotel, the lady who ran the hotel.
Q. That did not mean, did not prevent you from going·
every nig·ht,. unless you ,were invited. out by Dr.
page 949 ~ or Mrs, Howe .or one of their friends or acquaintances, from taking dinner and. spending the
entire evening at their house¥
A. I think, Mr.. Peyton, when we say ''every night'.' we are
not stating an absolute fact.
Q. Didn't you so state Y
A. I clicln 't mean to state it .every night.
Q. vV ell, how rna.ny nights did you fail to go there t
A. I could not telL lOU. that. But I was invited to other
places. I. accepted other invita.tions, not a great many. The
majority of the nights: were spent there, yes.
Q. ·what time would Dr. Howe come for you f Isn't it a
fact t]iat he would pick you up a.t the corner on his way out
from the Universitv in the afternoon?
A. Sometimes. ~
Q. Wasn't that the usual proceeding 1
A. He would. pick me up sometimes around a quarter of
·five or five o'clock.
Q. That was the usual way, wasn.'t iU
A. Tlmt. was .to avoid wasting time.
Q. To save him, a trip back to town, .and you never left
t11e house ·Until ten ·or eleven .o'c.lock, did you?
A. It was usually1 later than that.
Q. I say, you never left at least until ten or eleven o'elock?
A. I should say· almost eleven every nig-ht, or la.ter.
Q. So during your visits in Chapel Hill they
pag·e 950 } gave up their time~ all of their evenings, practically:, to you, to your entertainment?
A. A great deal of their time.
Q. An'd you consider that you had repaid this time and
hospitality by the g1ifts that you had-presents tha.t you had
given them during· this period?
A. That was partial payment. I also entertained them,
vou know.
.
· Q. And that relieved you of showing· sympathy for Mrs.
Howe when she was-when you l1ea rd of her divorce from
her husband?
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A. I had given her my sympathy all through the yea.rs,
:M:r. Peyton. I do not feel that she was without my sympathy.
Q. You didn't know Dr. Howe was going to get this divorce, did yJu, until you had heard that it had been gotten!
A. No.
Q. I see. ·Wasn't that something rather unusual in the
events of their life?
A. No, because they had talked about it in front of me.
Q. You mean to say that getting the divorce was not something unusuaH
A. They had talked about a divorce over the dinner table
many times in front of me. They had discussed it.
Q. ·who had discussed iU
.A.. Margaret Howe and George.
pag·e 951 ~
Q. Discussed it-what, of their getting a divorce?
A. Yes. She said she thought he was crazy toQ. When 1 Vlho was present on those occasions f
A. Just the three of us. They discussed it many times.
Q. They discussed getting· a divorce t
A. Yes.
Q. On many occasions f
A. Yes, they did.
Q. At the dinner table before you f
.A.. Yes.
Q. Did you know a man named Lem Carson f
A. No, I never heard of him.
Q. Were you aware of the fact that he on several occasions during the last two years of your visits to Chapel Hill
sa.w you and Dr. Howe parked in an automobile on the side
of tlJe road ·when he was passing on his way home V
A. No.
Q. And that on these occasions he saw you and Dr. Howe
caressing!
A. No.
Q. .And you deny t.lrnt that ever took place?
A. I do.
Q. In your testimony in your divorce case at Arkansas, on
page 20. in answer to the question by your attorney, the folIowiIHr qneRtion: ''Did you ever remonstrate
pap;e 95~ ~ with liirn about his drinking· ]mbits, and if so,
what was his reaction?" Answer: "Last fall
when I knew that it meant a break, a definite break. if he
di<ln 't do something, I asked him if he didn't care for me
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enough to try to work this thing down so that he would stop
drinking, that I knew it could be done." That referred to
the fall of 1934, didn't it?
A. I imagine it did, yes.
Q. ·well, you were testifying in Little Rock, Arkansas, on
September 23, 1935, your record shows 1
A. Yes.
Q. Would that not necessarily refer to the fall of 1.934¥
A. I think it did. In the fall of 1934 Mr. Eason took my
son, who had just gotten out of bed from paralysis, for a
taxicab ride, and went into a saloon with the taxicab driver
and got drunk with him, and that was the thing that I had
in my mind at that time. And I knew that that could not go
on; the boy could not stand it.
Q. That was prac.tically at the same time that Dr. Howe
obtained his divorce in Arkansas, wasn't it?
A. I think it was.
Q. Your record shows that you arrived in and registered
at the Albert Pike Hotel in Little Rock on the 15th dav of
.Tune, 1935; is that correct?
·
A. If that is what it says, it is, yes.
page 953 ~
Q...Will you look at this affidavit of W. T.
Briggs and see whether that is the correct date
ornoH
A. Yes.
Q. And also that you left there on the 16th day of September. 19:35; is that also correct?
A. Yes.
C. WJiat was the date of Dr. Howe's death¥
A. .Tune 22nd, 1935.
Q. Di<l you send any-give notices of his death to the
paper?
A. Yes.
Q. How did you communicate those to the papert
A. They came to the J10use, reporters came to the house to
8ee me.
Q. And you gave them the information?
A. Yes.
Q. Did von send any not.ice to the paper, the obituary notice or other notice to the paper of llis death be.fore the reporters came f
· fa it 01· uot a faet that yon told the reporters when
the~,. c>ame, re<1uested tl1e reporters when they came not to
12·ive the stor:v. the information of his death, to the Assoc1ated
Press or to ]et. it g·o out to out-of-town papers Y
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~- No, they said they wanted to do that.
Q. Pidn't you-1
A. No, I didn't urge it.
page 954 ~
Q. Didn't you urge them not to do so Y
A. Oh, no, no, indeed.
Q. Are you certain of that?
A. Absolutely.
Q. And if they say that you did tell them that, they are
mistaken!
A. They are certainly mistaken.
Q. Did Dr. George Howe ever visit you in your room at
the Carolina. Inn when Mrs. Howe was not there?
A. No, never.
Q. Well, then, if. A. But I do remember a time when my son was sick in bed
and there was a Doctor and Mrs. Bissell in the room and
their daughter, he called for something, I don't know what
it was, and they sent him up to my room.
Q. Then if a witness whose name I cannot recall will testify that they saw him going in and coming out of your room
on a number of occasions during your last two years of
your visits to Chapel Hill, will you say that they are mistaken?
A. I will say that they are telling an absolute falsehood.
That is. not true.
Q. ·wm you look at those notices and see whether they
are the notices you gave to the paped
A. I think this short notice was sent by the
pag·e 955 ~ funeral director. I tl1ink he asked me if I wanted
it put into tl1e paper and I said yes. I cannot
remember; I was so wrought up; but I think that was put
in with my consent by Mr. Sweeney.
Q. How a hout the other?
A. The othel' one, another one was the one that the re!T)orter-let me see, now; I don't remember the wording- of
it0. You will notice that neither of these notices referred
to von lrns or gives the name of his surviving wife; isn't
that true?
A. T di<ln 't. remember that.
0. T aRk vou to look at t.l1e two notices.
A. T see that they do not.
Q. So neither of them refer~ to you as his surviving wife?
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J\fr. Mays: You are putting- them in evidence f
Mr. Peyton: No, I don't want them unless you want them.
A. Didn't the Times Dispatch have this same thing1
Q. One of them was in the Times Dispatch and the other
waR in the News Leader.
A. ·wen. there was still another that did give me as his
su nfring wife.
Q. I am just asking you whether these two do not.
A. No, tlwse two, of course, do not. That is obvious.
Q. W'ill you look at this letter and see whether you ever
J:ereived the original of that letter, of which this is a copy 7
J>age 956 }

Mr. Peyton: ,vbile she is looking over that,
will you just excuse us just a minute, Mr. Mays!
Mr. Mays: Certainly, sir.
Mr. Peyton: It won't take us but a moment.
Note: Counsel for complainant retired from the room.

By Mr. Peyton:
Q. Do you recognize that?
l\tlr. Mays : You are speaking to us ?

Mr. Peyton: I just say I am pretty nearly through. I just.
want to ask a few questions. What is Mrs. Howe's answer to
that?
The ,vitness: Wbat is the question, Mr. Peyton?
Note : La.st two questions read.
A. Yes, I do.
Q. Will you please file that as your Exhibit No. 8?
Note: Letter in question, dated June 23, 19'36, marked '' Exhibit E. C. H. No. 8'' and filed in evidence.

Q. I understand that after the receipt of that letter yon
proceeded with the funera] arrangements of Dr. Howe and
purchased a section or pa.rt of a section with perpetual earn
in Forest Lawn Cemetery; is that correct!
A. Yes.
Q. You knew at the time, of course, after the receipt of that
letter, that Mrs. Howe was going to question the
page 957 ~ propriety of that arrangement, didn't you?
A. No, I thought she was simply upset and was
letting it out.
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Q. Didn't Mrs. Howe express to your brother-in-law and
son that she was going to insist on his wishes as frequently
~xpressed-insist on his remains being carried to his family
burying ground in South Carolina as he hacl frequently requested and insisted was his wish f
A. They brought me some story about her emotional upset
down there. ·They said that she was talking in very lowl
tones, and really not very coherent, and that she did say something about that. But I knew that Dr. Howe-I knew what
his wishes were, and I carried them out the way I thought hewould want them carried out.
Q. I say, you, in spite of her letter, in spite of her protesty
you made permanent arrangements for his burial and committed his estate for the expenses as shown in your account for
the perpetual care as well as the cemetery lot?
A. I did not make permanent arrangements.
Q. vVho didt
A. My brother-in-law took the cheapest two graves that lie
could get as· a temporary arrangement. Anything you buy in
Forest Lawn Cemetery, whic.h I had been instructed was the
cheapest place to go, gives perpetual care. And I bought tl1c
cheapest two graves that they had a.s a temporary
page 958 ~ arrangement. I didn't consider that a perrnanrnt
resting place for Dr. Howe.
Q. Don't you know that there are places in cemeteries of
Richmond where you can put the remains of a dead person for
temporary-·as a temporary resting place until permanent arrangements are made f
A. I had not thought of that Mr. Peyton. I was too upset.
Q. And you did not think of that after the letter you received?
·
A. No, I did not.
Q. You show a charge in your account to Dr. Tompkins of
$50.00. "\Vhat did that embrace?
A. It included the a11-night visit that he made the night Dr.
Howe died.
·
Q. And one visit-?
A. Yes, I think he had hern to him before. I don't knowI don't know· whether that included the Christmas visit or not.
Q. The $50.00 that you paid Mr. Sa"ryer, what was tl1at
forT
A. The final payment on his hill to Dr. Howe for Rervices
in arranging the final settlement.
Q. What final settlenwnt did he ever arrange V
A. The one-
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Q. Just strike that out. That was then for an old bill and
not something that you incurred after his death?
A. That was for an old bill.
Q. Have you made any effort to sell the automobile¥
A. No, I have not.
Q. And you have been paying storage or garage
page 959 ~ charges on it ever since his death?
A. Yes.
Q. Don't you know that the car is becoming less valuable
every day that it is held and stored?
A. Yes.
Q. vVhy haven't you made an effort to dispose of that!
A. Because it has an injunction on it.
Q. That didn't prohibit your disposing of other items of
the estate, did it 1
A. ·what other items f
Q. vVell, you have sold a. good many-yon have ·wo1md up
the estate to a large extent and paid out a. considerable sum
of' money, haven't you, since the injunction?
A. Those things were necessary.
Q. ,vasn 't the sale of the car necessary?
A. It clidn 't seem so to me.
Q. Have you ever asked the Court to give you consent to
sell it?
A. No, I have not.
Mr. Mays: I object to this line of questions. Mr. Peyton
well knows that he himself could p(ltition the Court at any tjme
to authorize or direct Mrs. Howe to sell the automobile. And
he well knows, as <lo all of us, that his injunction
page 960 ~ prevented the sale.
:M:r. Bryant: Can't you put your reasons in the
record?
Mr. Peyton: He can make any objection he likes to thnt.
Counsel will reply that he distinctly recalls that leaving ,Juclg·e
l\foncure's office, soon after the injunction was entereclMr. Mays: Is counsel testifying?
Mr. Peyton: You were testifying just now. I am replying
to your testimony.
l\fr. )fays: I wi1l ask you ag;ain: Are yon testifying-?
Mr. Peyton: No, I am replying to your objection. In repl>7
to the objection of counsel, Mr. Mays, I will state that it wa~
distinctly aµ:reed. as I believe, before Judg·e Moncure, shortlY
v. fter the injunction was a,:varded, that tllis car could be solct
and that counsel stated that they would agree to a decree nnthorizing the sale at any time that a sale could be obtained,
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and urged that an effort be made to dispose of it. as it would
necessarily depreciate and cost to carry it, and now wish to
reiterate that and call upon the executrix to dispose of the
car, and unless some effort is ma.de to do so it will be necessary to ask the Court to cha.rge her with the loss of value and
depreciation caused by holding on to it during all
page 961 }- this period.
Mr. Mays: You are through on that, Mr. Peyton¥
Mr. Peyton: Yes, sir, I am through on that.
Mr. Mays: To which counsel repliesMr. Bryant: ,vhat do you all want to do, file a brief here f
Mr. Mays: To which counsel replies that Mr. Peyton and
other counsel for complainant are able at any time to file an
appropriate petition with the Court lifting the injunction with
reference to the sale of the automobile, and reminds Mr.
Peyton that he himself had sug·gested to me to let the matter
stay in abeyance as he had a man whom he thought could move
the car at the best possible price. He endeavored, I believe,
on two occasions to get in touch with him; once when I was in
his office; and as yet he has not reported on his success. The
executrix stands ready at any time to proceed to the sale of
the automobile a.ncl is perfectly willing to have it sold by tomorrow, if that is the wish of counsel. And that is expressed
in the record.
Mr. Peyton: The time that Mr. Mays refers to was two or
three weeks ago, and I have since gotten in touch with the
man in question, and he states that he will be glad
page 962 }- to look at the car at any time that Mr. Mays will
arrange so that he can have access to it.
Mr. Mays : I am pleased that you report that to me, l\fr.
Peyton. That is the first information I had of it, and if you
will furnish me with his name and address, M.rs. Howe will
get in touch with him this afternoon.
Mr. Peyton: They call him "Mickey Muse" or "Mickey
Mouse''.Mr. Mays: If you will get it accurately.
Mr. Peyton: His name is Muse. His name is Muse, out ou
the Brook Road. If you have a telephone directory I will give
it to you.
Mr. Mays: Is it the wish of counsel that the car be sold at
his price¥
Mr. Peyton: No, I think-let him see it and he will make
an offer for it. That is all. "\Va.it a minute; there is something
here ; excm~e me.
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:By Mr. Peyton:
·Q. Mrs. Howe, I want to ask you what articles were covered in the inventory of the estate as embraced-as making
up the item of $50.00 of tangible personal property.
A. Dr. Howe's watch and just a few odds and ends of
clothing.
Mr. Mays: May I interrupt with a question,
page 963 } Mr. Peyton l
Mr. Peyton: Yes.
Mr. Ma.ys: There was nobody by the name of Muse, no·JJody on Brook Road. Do you lmow where he lives Y
Mr. Peyton: I will tell you. If you call before I leave, get
the Southern Bank, 351, I will find out his exact 'phone num1Jer for you and the name.
Mr. Mays: (To switchboard operator) Will you get the
Southern Bank, Mr. Branch at the Southern Bank, for Mr.
Peytonf
By Mr. Peyton:
Q. "rm you state whether among Dr. Howe's effects you
had the following: Gold watch T.
A.. Yes.
Q. Four pairs of gold cuff links J
A. No.
Q. Had no cuff links f
A. No.
Q. Dress set of pearl studs?
A. Yes.
Q. Dress buttons and cuff links?
A. I don't know whether they a.re dress cuff links or not.
There were some cuff links there.
Q. A gold knife?
A. There was one knife, yes.
Q. Which he wore on his watch chain?
page 964 } A. Yes, there is one.
Q. And a gold Ph! Beta Kappa key!
A. Yes.
Q. A Gim Ghoul badge f
A. No.
Q. Two desk pens?
A. No, there is one desk pen.
Q. One black and one black and green?
A. N!O, there is one black pen.
Q. You still have those a1·ticles Y
A. Yes.
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Q. I will ask that when they are sold th~t ·we be notified so
we will have an opportunity to bid on them, or after the case
is disposed of-that they be held until the case is disposed of.
I believe that is covered by the injunction, but Mrs. Howe
,vould like to have an opportunity to bid on those ·when they
are disposed of, that is, if the Court decides that she is entitled
to a half interest in the estate. Because those articles, a munher of them, were gifts to him by her. I think if she is interested in the estate she will lrnve that right as to the participating in the sale of them. Vv ere there among his effects one
large gun-metal steamer trunk f
A. Yes ; it is an old trunk.
Q. ·with a tray 1
page 965 }- A. Yes, I think it has a tray in it.
Q. Has that the initials on it M. F. H.?
A. No.
Q. Cut that out. Let's don't extend it.

Mr. Mays: Let it stay in the record.
Mrs. Margaret F. Howe : No, that isn't it.
Mr. Peyton: ·what have you got there1 " 7hat is it?
Q. Did you know that that had been loaned to Dr. Howe
when he went to Arkansas t I just got it out of this data. I
don't-Mrs. Howe, in order toMrs. Margaret F. Howe: Let me say, all my things that I
had, I ·want them back. These ·were personal belongings.

A. I didn't know that. He never told me that. But they
are still there.
··
Note : Here followed discussion off the record.

By Mr. Peyton:
Q. Have you a green steamer trunk and a plaid robe or
automobile blanket which Mrs. Howe states she had loaned
to Dr. Howe!
A. It was Dr. Howe'f; robe_, he told me.
Mrs. Margaret F. Howe: It was given to me by my aunt.
A. He told me it waR his.
page 966

~

Mr. :Mays: The question was, Do you have it.
"What is yonr ans,ver?

A. I have it.
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By Mr. Peyton:
Q. You have them both?
A. Yes, I have them both.
Q. Mrs. Howe said the robe was given to her by her aunt
and the trunk was given to her by Dr. Howe, a birthday
present or something.
RE-DIRECT EXAMINATION.

By Mr. Mays:
Q. Mrs. Howe, it was just put in the record that a robe anrl
a trunk now in your possession are said to be the property of
Mrs. Margaret Howe. Are you willing to surrender those
articles to her on counsel's statement that they are her property?
A. If she is willing to surrende1~ the things that are Dr.
Howe's. She has claimed his things that she knows do not belong to her. He even told my son that he could have the Aus-trian stein.
:Mr. Bryant: Objection.
A. She claimed they were all hers.
Mrs. Margaret F. Howe: The Austrian stein I bought with
my own money.
Mr. Brvant: Have you any further questions.
page 967 ~ Mr. Mays··,
Mr. Mays: I was going to ask her one.

Q. Mrs. HO"\,ve, in the summer of 1935, when you went out
to Little Rock, do you lmow, or did you lmow when you wPnt
out there what Dr. Howe's plans were for that summed Did
he announce them to you at that time t
:Mr. Bryant: Objection.
A. He told me he was going to visit Mr. Barber and go to
Chicago to visit his sistet·, that he was on a vacation trip.
Q. "\Vhen did he make that statement to you?

Mr. Bryant.: Objection.
A. In the note that he sent to me to the "rashington-Duke
Hotel.
~

i,
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Mr. Mays: I have no further questions.
Mr. Bryant: You have completed your examination, have
you, Mr. Mays f
Mr. Mays: Yes.
Mr. Bryant: I do not think we have any further questions.
And further this deponent saith not.
Signature waived.
page 968

~

EXHIBIT E. C. H. NO. 1.
Y oiir Birthday.
I cannot now, sweetheart, recall
·what actual happenings did befall
In thought of mine or dream or play,
·when you were born that Autumn day;
But that somehow a knowledge strange
Of fated and resistless change
Began in me that day to grow,
0 dearest, this I swear I lmow !

So too I know that through the years
Of blunder, heartache, folly, fears,
·while, ig·norant, unsatisfied,
·with earnest groping blind I tried
To find the wonder still unknown
That God had to my boyhood shown,
The knowledge that received its start
The day that you were born, sweetheart,
In face of all defeat held fast,
Until it brought me you at last.
On that far-off November day
Yon crept into my heart to stay.
page 969

~

EXHIBIT E. C. H. NO. 2.

Reality.
Like this it was, sweetheart: straight ran a road
For miles and miles as fa.r as eye could see
Thick laid with dust. of dull monotony,
,,TJ.iereon a million moiling people strode.
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On one side towered to the very sky
A vast impenetrable wall of stone
Of even color like the gray of bone
,Vith never a sign of life to ease the eye.
But on the other side were pine-groves dim,
And sloping fields of gold and purple flowers,
Meandering brooks and pools and cooling bowers,
And flutes of birds to pipe creation's hymn.
"\V1th longing filled for beauties such as these,
In scorn of all the plodding crowd, I tried
Away from that drab track to turn aside,
The substance of my dearest dreams to seize.
Alas ! they were but dreams, mere shadows thrown
By my imaginings; nor could I draw
The nearer to the things. I thought I saw,
But found myself forced back against the stone.
Nio shadow that grim stone, but rough and cold
And hard, as hand could feel and eye could see.
And many mocked and said: '' Reality
No fiction is of spirit overbold.''
So once a.gain within the trudging crowd
I took my place upon the dusty way
To seek what they were seeking night and day,
Not knowing what-or gold, or life, or shroud.
And ever dimmer grew the visions fair
Of sloping fields of gold and purple flow·ers,
Meandering brooks and pools and cooling bowers,
.And fainter were the flutes that filled the air.
And then, one day, when many a weary mile
Behind me lay, and dreams I thought had died,
I turned and found you walking by my side!Eyes drowned in eyes and breathing stopped a w·hile
pag·e 970

~

Lo! vanished towering cliffs of flinty stone!
And gone the mockers! Gone the dust and heat!
Rut fields with gold and purple flowers sweet
ere left, and God and you and I alone!

,v
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page 971

t

EXHIBIT E. C. I-I. NO. 3.

Love Ii as C0111,e.
Take love for granted 1 Not explore
Its height and depth 1 Not search out more
Than each day chances to unfold,.
Lest we should disillusion score
In finding what were best not told 1
Not boldly open every door
And face whatever stands before¥
Not so r If love stand not this test,
Then shall we know that it were best
No more to cheat ourselves, but throw
The thing aside, a lie confessedNiot something you and I would know,
But worthy only of their quest
·who make of love a ribald jest.
I have no fear for love. I hold
That gold, though tested, still is gold.
Love cannot less than perfect be,
And hath a power manifold
To cleanse defect from you and me,
Transmute our ugly passions old,
And as to its perfection mold.

The storms that smite us beat and blow
From out the years of long ago,
When what we fancied love to be
But proved a deep deception slow,
A chilling void of vanity.
Not knowing love, how could we know
That love is God enthroned belowf
There is no fa ult in love. 'Tis we,
Embittered by futilitv
Of seeking what we could not find,
Had grown throug·h all the yea.rs to see
In love a. selfish goal defined
By acts of lust and trickery,
Deceit, and gnawing jealousy.
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But love has come! And love is true!
And love is God! And love is you!
The ugliness of that blind past
Already fades away from view
And yields to beauty at the last.
For love is beauty r Love is truer
.And love is God ! And love is you !

EXHIBIT E. C. H. NO. 4.

Divinity.
I called you Goddess, and you thought
That I with love was overwrought.
Yet who, if not a Being divine,
Could lift this earthly life of mine
From round of commonplace routine
To realms of things unheard, unseen?
Who but. a Goddess could unbind
The bonds that bound a shackled mind,
Strike down the darkness of my night,
And bare sueh beauty to my sighU
·who but a Goddess from above
Could fill a mortal with such love
That he is raised to Godhead too,
To share divinity with you?
page 974
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EXHIBrr E. C. H. NO. 5.
April 22, 1934.

Dear Margaret;
.
For a. week, I have talked on a.nd on to Percy and all my
friends about the Dogwood Festival, spring blossoms and ileJicious shad dinners. It is high time for a written "thimk
you'' to go to the girl who made so much of the good time
poRsible for me. And I do thank you, dear, a thousand time~.
I am in city routine again. The. unpacking is over and
settlin,g done and now I am ready to enjoy anotlter spring!
The treeR are showing a lovely new green and Forsythia is
a brillitmt gold.
And there is a report to make on the inside! On Friday
night I invited Mary Lewis and Bess Young to a '' Charleston
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Shad dinner'' and I did every bit of the cooking myself! I I
served mashed potatoes, broiled tomatoes and spiced cucumber with it and they all called the shad a fine success.
This is about all the news from this end.
I hope you are not too tired after your Dogwood Festival
work. Stretch out and take things easy for awhile. And then
when you get fully rested, send me a nice long letter and let
me know all that has happened in Chapel Hill.
·
Percy is calling from the terrace. He wants me to see the
rows of sticks that are holding shad nets in the Hudson! I'd
hate to eat fish caught in that polluted stream, wouldn't you f
Lots of love to you and George and many thanks to you both
for everything.
Devotedly,
ETHEL.
page 975 ~

EXHIBIT E. C. H. NO. 6.
August 21, 1934.

Margaret dear ;
Thank you for the beautiful birthday ties that came for
Donald. I- was a dear thought of yours and they have come
at a time ""hen they mean a great deal to him, his first week
out of bed in seYen ,veeks !
Several w·eeks ago when you wrote about your illness I
rushed to the desk from his bedside and sent you a couple of
postals (inclosed in envelopes) telling you of his serious illness and the day, or rather afternoon of the day, I sent you
the second postal the doctor's diagnosis was infantile paralysis. Percy and I have been almost crazy with worry and
work ever since. His left leg was weakened from the knee
down and he was flat in.be.d for seve.n weeks with his leg anrl
foot in a brace to hold his foot up which had dropped during
the disease.
Niow he is up but can only get around with a brace on and
the help of a cane. The doctors tell me he will eventually walk
normally but that he ,vill have to use the brace for several
months. To add to the poor boy's miserableness jaundice developed a.nd that put him on a diet so he is very, very thin and
has much to gain.
A week ago they put me to bed with temperature and a
specimen shows pus in my kidneys so I am laid up for repairs
that seem slow to mend. Poor Pere is nearly distracted.
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I hope you are much better and I know you are since I read
that you've attended concerts in Durham!
The little Chapel l-Iill weekly keeps me posted
pag·e 976} on ma.ny things. I hear, too, that Edgar Wallace
Knight is in St. Luke's Hospital here for an appendicitis operation.
Take good care of yourself a.nd a thousand thanks from
Donald and me, for your dear thought of him.
You will forgive him for not writing, won't you?

Affectionately.,

ETHEL.
_page 977 }

EXHIBIT E. C. H. NO. 7.
Miami Beach, Fla.
January 13, 1933.

Margaret dear,
Thank you for all the lovely visits I had wit4 you while I
was in Chapel Hill. I have missed you dreadfully since I have
been here and am looking forward to spring when I hope to
go to Carolina Inn again.
There won't be the rush of holidays then and we can real1v
11ave visits and long talks together.·
·
I'm eager for a letter from you telling me about your family
in South Carolina and all the details of your visit. Have ~on<litions brightened for your brother a.t all f I kn<nv the worry
it means to you because I don't think you are physically fit
for a.ny burdens.
How are you? Have yon se~n a doctor about your side?
Please let me know all about you and let me help you if I
can. Your health means everything- to us, dear, and y·ou must
do everythng you can to safeguard it.
Donald and I are settled in our winter home an<l he is ha.ppy
with his beach and sea. He is allowed to swim t.hi s vear and
he is a splendid advertisement for Miami Beaeh with his heavy
Mat of tan.
I loaf around and am bored most of the time.
I am weary of hotels and luggage. Trunks. suit cases and
over-night bag-s ! That has been my program the greater part
of three years and I long for a routine that is <lomestic. Now,
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ean't. you understand what it means to me, da.rIing, when you throw open your home and tell me
to stretch out before your fl.ref
When is the Dogwood Festival to be given! In early April!
I want to be in Chapel Hill for your birthday and I'd like to
remain over for that if it isn't too far along in the month.
I've enjoyed my pine basket. ""\Vhat a. joy it really has been
for it actually is large enough to hold all my mending and
sewing materials! I love to use it ancl it has been much admired by the guests at the hotel.
I have gotten a real happiness, too, out of the cute littlehankie that Frances gave me. ,vm you tell her so Y
Now, I must start on my three mile walk. Carolina put me
where I had to fight avoirdupois again. J. gained eight pounds
in Chapel Hill but I've walked and dieted and am back again
to 140 lbs. And that is where I want to remain.
·
Love to yon and George and let me have a nice long letter,
with your news, very soon.

page 978

~

Lovingly,

ETHEL ..
page 979 ~
True Copy

EXHIBIT E. C. I-I. NO. 8..
Richmond, Virginia..
June 23, 1936.

My dear Mrs. Eason:
The complication of the tragedy in which I find myself here,
l1ave surprised and stu~ned me so beyond words that I realize~
I am not able to cope w'ith any solution just now. Also transcending everything else is the sincerity of my love for my
Geo~ge. So, as I told your son and brother-in-law today it i:-:
not m my heart to do anything but try to meet the momfrnt
in the quiet and dignity and thought of this love.
But in doing this, I yield none of my legal or ethical right!:,:
and accept tl1e arrangementi;; being made with the distinct underst~nding that they are not my wishes for I have alway~
promised my husband that if he went first I would take him
to our old family hnrying ground in South Oa.rolina for hi~
last resting place. I am accepting the arrangements being·
made in the silent nrotest onlv because I realize tha.t in the
tragic situation and my result-ant shock, grief and bewilrlerm:ent I don't know what 'what else to do.
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v\Tith my George, lying there, as he is, there is no room in
my heart just now for any thoughts, save of him.

MARGARET F. HOWE.
page 980

~

Commonwealth of Virginia,
City of Ricl1mond, to-wit:

I, Frank M. Bradbury, a Commissioner in Chancery of the
Hustings Court, Part II, of the City of Richmond, Virginia,
do hereby certify that the foregoing deposition of Mrs. Ethel
C. Howe was duly taken and s,vorn to before me at the time
and place and for the purpose stated in the caption thereto,
and that the sig·natnre thereto was waived by agreement o·f
the parties through counsel.
,vitness my hand this 25th day of July, 1938.

FRANK M. BRADBURY,
Commissioner in Chancery.
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DECREE OF OCT. 17, 1940.

This cause came on this da.y to be heard upon the bill of
complaint nnd exhibit fi]ed therewith, on defendant's crosshill and answer and the general replication thereto, on complainant's ans,ver to said cross-bill -and the general replication thereto, and on the depositions of witnesses for both complainant and defendant, and was argued by counsel.
On consideration ,vhereof, the Court being of opinion for
the reasons set forth in its memorandum opinion dated September 23, l 940, now ordered filed ·as part of tl1e rec.ord, that
the plaintiff is not entitled to the relief prayed for, it is so adjudged, ordered and decreed, and it is ordered that the bi11 he
dismissed at complainant's costs, and that the injunction
awarded the said complainant be set aside and dissolved.
And the complainant signifying her intention to apply for
an appeal from this decree of the court in this cause, it is ordered that this decree he suspended for a period of seventyfive da~rR from the date hereof; -and with the consent of the defendant by eonnsel, no suspending bond is requirerl.

~upreme Court of Appeals of Virginia

600

page 982

~

MEMO. OPINION OF COURT MADE PART 0~,
RECORD OF DECREE OCT. 17, 1940.

Virginia:
In the Chancery Court of the City of Richmond
Margaret Flynn Howe,

v.

Ethel C. Howe, Administrator c. t. a. of George Howe, deceased, and others
MEMORANDUM OPINION.
George Howe and Margaret Flynn were mar~ied in 1903 at
Columbia, South Carolina, and immediately took up their residence at Chapel Hill, North Carolina.
About 1910 or 1912, Margaret Flynn Howe lived in the City
of New ·York studying art; or dramatics. She testified that
her living so long in New· York was with her husband's consent, and that he, during that time, spent his holidays and
vacations with her in New York.
In 1925, she returned to Chapel Hill, North Carolina, and
lived and cohabited as man and wife with George Howe until
1934.
In June, 1934, at the end of the scholastic session 1933-34 ot'
the University of North Carolina, George Howe left Chapel
Hill in his automobile, saying he was going to the west where
he could rest and do some writing. On the 18th day of June,
1934, he registered at the Hotel Marion, Little Rock, Arkansas. Leaving the hotel on .June 22nd, 1934, he took board at
1100 Louisiana Street, Little Rock, Arkansas,
page 983 r w·here he remained until about September 20th.
1934.
On August 17th, 1934, George Howe instituted in the Chancery Court of Pulaski County, Arkansas, a suit for divor~e
against his wife, Margaret F. Howe. Puhlieation of this porceeding was made in the Arkansas Legionaire, a weekly
newspaper printed a.ild published in Pulaski County, Arkan.
sas. In addition to this publication, George frowe, about
August 10th, 1934, ,vTote his wife he was proceeding witJ1
such suit. ·when the suit was filed on August 18th, 1934. fol.;
lo"\\ri.ng the Arkansas practice, the court by order appointed
Vl. A. Boyd, as attorney ad Utem to represent Mrs. Howe, and
also to notify her of the pending suit. He did so notify 1\ rs.
Howe, and sl1e received the notice.
1
[
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After receiving this notice and a conference with her brother
and other friends including David McKay, an attorney of
South Carolina who was a friend of long standing of both
George Howe and Mrs. Howe, it was decided that David McKay should go to Little Rock, Arkansas, to see George Howe
and try to persuade him to drop his suit and return to Chapel
Ifill, North Carolina. l\foKay made the trip, saw Howe, returned and informed Mrs. I-Io,:ve that the trip was unsuccessful.
Thereafter, Margaret F. Howe ·went to Little Rock. Arriving there, she consulted a la,vyer, Mr. Chowning, who, with
Mrs. Howe, had an interview with A; L. Barber, the latter being George Howe's attorney.
An arrangement was made for :M:rs. ·Howe to see George
Howe, to see if she could persuade him to dismiss his suit.
Mrs. Howe met George Howe at the office of Mr.
page 984 } Barber and they had a private interview lasting
some time. George Howe declined to dismiss the
suit and directed the suit to proceed to a finality.
This trip of Mrs. Howe to Little Rock was about September
19th or 20th, and she remained thete two or three days. After
finding that George Howe ,vas determined to press for his divorce, she returned to Chapel Hill, leaving Arkansas about
September 20th, 1934.
"7hile in Arkansas she was not senred personally with p1·0c>ess and did not appear by counsel.
George Howe was granted a divorce from Margaret Flynn
Howe on October 3rd, 1934, on depositions submitted by interrogatories and hy the testimony of George Howe given
orally irt court.
George Howe retu1·ned to Chapel Hill about Septembe1·
23rd, 1934, and resmned his classes. He did not go to the homP.
of Margaret Flynn Howe, but obtained hoard else,·vhere. HP
continued as head of his department during the sesRion of
1934-35 and left Chapel Hill on .June 6th, 1.935, and did not return. He had obtained a leave of absence from the University for the session of 1935-36 with pay. He spent the summer
of 1935 in Little Rock, Arkansas, and came to Richmond, Virginia; late in September, or early October, 1935.
On October 11th, 1935, he was married in Richmond, Yirgfoia, to Ethel C. Eason who had a few days before obtained
in Arkansas a divorce from her husband, Percy Eason.
George Howe and his wife, Ethel C. Howe, rented an apartment in Richmond, Virginia, and there they lived until the
death of George Howe on ,June 22nd, 1936:
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The will of George Howe was probated on June
24th, 1936, just after his funeral and burial. Ethel
C. Howe, the sole beneficiary, qualified as execu-

trix.
Margaret Flynn l-IO"\ve has brought this suit asking that
this court adjudicate and so decree tha.t she as widow of
George Howe be given her distributive share of his estate, notwithstanding the Arkansas decree of divorce.
After the return of George Howe from Arkansas in September, 1934, she employed counsel, who is one of her counsel in
this suit, who told George Howe that the Arkansas divor1.•e
was not valid and effective in North Carolina and demanded
a settlement for l\fargaret Flynn Howe. Her attorney, Mr.
Bryant, drew up an agreement for her. George Howe, in the
anticipation that the agreement would be signed, by deed dated
.June 6th, 1935, conveyed to Margaret Flynn Howe his homeplace just out a short distance from Chapel Hill, and also
gave her an order on the bank for about one-third of his salary.
This was about $100.00 per month. This salary division w<1 s
received by Margaret Flynn Howe so long as George Howe
drew 11is sala1·y. His salary ·was paid during his leave of absence from the Univel'sitv.
Since the beginning of this suit, Margaret F. Howe has been
allowed to sell and retain the purchase money for the home
conveyed to her by George Howe on June 6th, 1935, and she
says he gave her the furniture, etc., in the house. She realized net from this sale after paying ·off the <leht of $4,500.00
secured by trust deed, the sum of $8,300.00.
After the payment of George Howe's debts and burial expenses, the estate in the hands of Ethel C. Howe.
page 986 ~ administratrix c. t. a., will hardly realize more.
than nine or ten thousand dollars.
Ethel C. Howe, in her cross-bill, says :
'' That even though the legality of the divorce decree grante1l
George Howe had been in any manner questionable, Margaret Flynn Howe could have instituted proceedings at auy
time between September, 1934, and June (6th) 1935, againf:t
George Howe, whose whereal1outs was known to her at all
times during that period, and resided in the same community
with her, for the purpose of having said decree declared null
and void, but tliat she took no such action, and is now barrerl
by her laches from attempting to set aside as null and void the
said divorce deeree after your complainant. married the said
George Howe, and did so in good faith and in full reliance
upon the validity of said de<:>ree."
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I have read the bill carefully, and while there is an allegation in the bill that the Arkansas decree of divorce is null and
void, I do not find that in the prayer for relief, this Court i~
asked to adjudicate and decree that the Arkansas decree is
null and void. This Court has no jurisdiction to so decree.
In Dry v. Rice, 147 Va., at page 331, Judge Burks, who d(~1ivered the opinion, said:
"The courts of this state have no jurisdiction whatsoevP.r
over the judicial proceedings of another state, and cannot alter, amend or repeal them, however erroneous they may be.
If void, the courts of this state may ignore them, and they may
inquire into the jurisdiction of the foreign court over the
parties, but they can act only on the parties before the conl't.
They cannot set aside a decree of a foreign court. * * * ''
There is filed in the record an exemplified copy of the proceedings in the suit of George Ii owe v. J.kf.a.rgaret Flynn II 01,,p,
in the Chancery Court of Pulaski County, Arkansas, and it
is insisted that under the full faith and credit clause of the
United States Constitution this Court is compage 987 ~ pelled to recogni?..e the Arkansas decree as binding on it in this suit.
In the case of Ilimiphries v. Strong, 139 Va., at page 153,
the Court said:
'' There is a strong conflict of authority on the subject of
tl1e effect to be given hy the c.ourts of one state to a foreign
decree of divorce contained upon constructive service.''
"Some of the early cases sustain the proposition that under the 'full faith and credit' clause of the Constitution a conclusive effect should he given to such divorces, while other8
sustain the proposition that such a decree is without any
effect in a foreign jurisdiction.''
"The leading case on the subject is lI(iddock v. Haddock,
201 U. S. 562 (50 L. Ed. 867, 5 Anno. Cases 1) in ·which the
Supreme Court of the United States was required to decide,
for the first time, whether the 'full faith and credit' clause or
the Constitution compelled the recognition of such a decre~
as the one now under consideration. The eourt decided, a~
the only Federal <1uestion involved, that it did not, and (l'Xpressly left to the State ~ourts the application of the principle
of State Comity where they may elect to apply the same.''
"According· to the weight of authority, a foreign divorce ohtained on constructive service in a state other than that of
the matrimonial domicile should be recognized on the ground
of comity."

--~
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'' In 19 Corpus Juris, page 373, the law is stated thus :
''\There, however, the state of plaintiff's domicile is not also
the matrimonial domicile, a decree of divorce based upon substituted service and without personal jurisdiction over defendant, although enforceahle in the jurisdiction where rendered, is not entitled to obligatory enforcement in other states
in virtue of the full faith and credit clause of the Federal Constitution, altho1:1gh the state courts are not prevented from
recognizing such decrees on principle of comity if they see fit,
and will do so as a rule unless contrary to public policy or
to good morals. The fact that the domestic court grants divorces under somewhat similar circumstances is a reason why,
as a matter of comity, the validity of a foreign divorce should
he recognized. ' ''
'' To the same effec·t are Gildersleeve v. Gildersleeve, 88
Conn. 689 (Anno. Cases 1916B, 920); ,Joyner v. Joyner: 131
Ga. 217 (18 L. R. A. (N. S.) 647); Kenner v. Kenner, 1.39
Tenn. 211; Howard v. Strode, 242 Mo. 210 (Ann.
JJage 988 ~ Cases 1913C, 1057) ; llf cCorrn-ick v. McCormick,
82 Kan. 31; Buckley v. B11ckley, 50 Wash. 213.
'' The public poliey of the State of Virginia, as evidenced by
Hs legislation with reference to divorces granted by its courts,
and otherwise, favors the recognition, on the ground of comity, of the Nevada divorce as granted.''
'' See also Code of Virginia, Section 6205. ''
A most serious eontention is made by the plaintiff here~ in
that she claim~ that George Howe was never a bona fide resident of .Arkansas, and that the divorce decree was obtained by
misrepresentation and fraud as to his bona fide residence
so as to give the Arkansas court jurisdiction. If that be true,
and :Margaret Flynn Howe neither appeared nor was served
with process, tlw Arkansas decree is not binding on the courts
of this state and may be treated as void. Dry v. Rice, 147 Va ..
at page 337, citing Co rvin v. Conunonwealth, 131 Va. 649.
The Arkansas decree sho,vs on its fa.ct that it ,·vas heard on
the depositions. of George Howe,-(His testimony ·was given
orally in court, and not preserved),-Fred B. McCall, Dr. Wm.
DeB. MacNider and the affidavits of Hattie Bartlett and .John
Hammett, these affidavits showing that George Howe had
heen continuously residing at Little Rock, .Arkansas, for sixty
days at the time the suit was brought. It is true that Georgf,
Howe returned to Chapel Hill about September 23rd, 1934,
and taught at the University until June 6th, 1935, when he
ag·ain left and spent the summer of 1935 in Little Rock, Arkansas, again leaving Little Rock the last of September or the
1
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first of October, 1935, and came to Richmond, Virginia, where
he remained till his death in June, 1936.
In Dry v. Rice, 147 Va., Judge Burks said at
pa.ge 989 ~ page 331 :

"It should be observed, however, that while lack of jurisdiction of a foreign court may be shown, yet where it is sought
to impeach such judgment for fraud imposed upon the foreign court touching a jurisdictional fact, the evidence must be
of the most satisfactory and convincing kind, for every presumption will be indulged in favor of jurisdiction found by
the foreign court, until the contrary is clearly shown.''
Citing Royal Arcanitni v. Corley, 52 N. J. Eq. 642; Kelley v.
Kelley, 118 Va. 376; Hwniphreys v. Strong, 139 Va. 146.

In the view I take of this matter, it is unnecessary for me
to pass upon the jurisdiction of the Arkansas court in grantI
I

l- -

ing the divorce to George II owe against Margaret Flynn
II owe for the reason that I think Margaret Flynn Howe has
lost the right she is here undertaking to assert by her laches
in waiting until the death of George Howe, also of Mr. Moran,
the friend and business adviser and manager of George
Hmve 's affairs, and especially because George Howe married
on October 11th, 1935, another woman, Ethel C. Howe, while
the Arkansas divorce, valid on its face, was in effect, and who,
in so marrying George II owe relied upon the validity of the
Arkansas divorce.
In Hodnett v. Hodnett, 163 Va.., at page 649, it is said:
"In the case of TJry Y. Rice, 1.47 Va. 381, the late Judge
Burks speaking for the court said:
(1) 'The rule which requires a defrauded party to act
promptly for the protection of his rights is peculiarly applicalJle to suits fol' divorce, lest by delay the relations of the
parties be changed, the rights of innocent third persons intervene, and the peace of society he disturbed.''
"As said in McNeil v. McN~il, 170 F. 289 (95 C. C. A. 485488), 'The safety of society imperatively demands that one
w110 seeks to overthrow an apparently valid decree of divorce
should proceed with the utmost promptness upon
page 990 } discovery of the facts claimed to show its invalidity. It must l1e apprehended that a man who
l1as secured n decree of divorce, valid on its face, may endPa vor to marry again, thus entangling some innocent woman
in most intolerahle difficulties, should the divorce be after-
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wards annulled. In such a case, one who seeks the aid of
equity should, in limine, make it appear that she has proceeded in good faith and with reasonable diligence.''
"In Nicholson v. Nicholson, 113 Ind. 131, it is said: 'It is,
however, a familiar proposition, upon which all the authorities agr~e,.that a party who seeks the aid of a court, and asks
to be relieved from a judgment obtained against him by fraud,
must proceed promptly upon the discovery of the fraud. Any
unexplained acquiescence, witlt knowledge of the facts, and
without valid excuse, for an unreasonahle length of time will
defeat an action to obtain relief from a. judgment. • ai! • "
The plaintiff's bill will be dismissed by l'Pason of her laches
in bringing the suit.

·wn_JLIAM: A. MONCURE.
September 23rd, 1940.

I, Charles 0. SaviIIe, Clerk of the Chancery Court of the
City of Richmond, hereby certify that the foregoing is a true
transcript of so much of the record, as was ordered by counsel,
and that notice in obedience to Section 6339, Code of Vir---ginia, has been duly given.
Teste:
CHAS. 0. SAVILLE, Clerk.
By JOHN F. SAVILLE, D. C.
A Copy-Teste :

M. B. "\VATTS, C. C.
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